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Introduction 

This  Sourcebook  on  Corporate  Image  and  Corporate  Advocacy  Ad- 

vertising contains  the  basic  documents  relating  to  the  Subcommittee's 
inquiry  into  this  subject. 

The  Subcommittee  inquiry  focuses  on  the  exercise  of  jurisdiction  by 
and  the  degree  of  coordination  among  the  Federal  Trade  Commission, 
Federal  Communication  Commission,  and  Internal  Revenue  Service 
with  respect  to  corporate  image  and  corporate  advocacy  advertising. 
The  Administrative  Practice  and  Procedure  Subcommittee  is  conduct- 

ing this  investigation  pursuant  to  its  oversight  jurisdiction  over  fed- 
eral agency  practices  and  procedures. 

The  three  agencies  which  are  the  focus  of  the  Subcommittee's  in- 
vestigation have  limited  statutory  jurisdiction  with  respect  to  corpo- 

rate image  and  corporate  advocacy  advertising.  Under  15  U.S.C.  45, 
for  example,  the  Federal  Trade  Commission  may  prohibit  the  dissemi- 

nation of  advertisements  held  to  be  unfair,  false  or  misleading.  The 
Federal  Communications  Commission  has  the  responsibility  to  deter- 

mine whether  advertisements  raise  a  "controversial  issue  of  public  im- 
portance" under  its  ''fairness  doctrine".  Under  section  162(e)  (2)  (B) 

of  title  26,  the  Internal  Revenue  Service  must  deny  claims  for  business 

expense  deductions  for  any  advertisement  disseminated  "in  connection 
with  any  attempt  to  influence  the  general  public,  or  segments  thereof, 

with  respect  to  legislative  matters,  elections,  or  referendums." 
In  determining  the  extent  to  which  they  can  exercisc  jurisdiction 

over  a  particular  advertisement,  these  three  agencies  must  determine 
respectively  whether  the  advertisement  is  protected  by  the  First 
Amendment,  whether  it  raises  a  controversial  issue  of  public  impor- 

tance, or  whether  it  is  a  business  or  lobbying  expense.  Explicitly  or 
implicitly,  each  of  these  jurisdictional  determinations  is  based  on  the 
First  Amendment  status  of  the  advertisement.  Therefore,  the  Subcom- 

mittee is  exploring  whether  there  should  be  coordination  between  the 
agencies  to  avoid  making  inconsistent  determinations.  For  example, 
the  I.R.S.  may  determine  that  an  advertisement  is  part  of  a  lobbying 
effort  and  that  a  business  expense  deduction  may  not  be  taken,  while 
the  Federal  Trade  Commission  may  consider  the  same  advertisement 

as  "commercial  speech"  with  respect  to  which  it  may  regulate  truth 
and  accuracy.  Similarly,  the  I.R.S.  might  determine  that  an  advertise- 

ment is  not,  in  fact,  part  of  a  lobbying  effort,  and  the  Federal  Com- 
munications Commission  might  find  that  the  advertisement  raises  a 

controversial  issue  of  public  importance. 
Each  jurisdictional  determination  made  with  respect  to  a  given 

advertisement  must  turn  on  the  particular  characteristics  of  the  ad- 
vertisement. Recent  Supreme  Court  rulings  on  the  First  Amendment 

status  of  commercial  speech  have  created  some  confusion  about  the 
(XI) 
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jurisdiction  of  these  Federal  agencies.  It  is  clear  from  these  docu- 
ments, however,  that  each  of  these  agencies  still  may  exercise  jurisdic- 

tion with  respect  to  some  corporate  image  and  corporate  advocacy 
advertisements.  An  advertiser  cannot  claim  that  the  Supreme  Court's 
recent  decisions  interpreting  the  Constitutional  status  of  "Commercial 
Speech"  preclude  any  of  these  agencies  from  exercising  jurisdiction  in 
an  appropriate  case. 

The  documents  in  this  Sourcebook  explore  the  nature  and  extent  of 
corporate  image  and  corporate  advocacy  advertising;  the  First 
Amendment  status  of  commercial  speech ;  Federal  Trade  Commission 
jurisdiction;  Federal  Communications  Commission  jurisdiction;  and 
Internal  Revenue  Service  jurisdiction.  The  Sourcebook  also  contains 
excerpts  from  an  out-of-print  hearing  held  on  this  general  subject  in 
1974  by  the  Senate  Commerce  Committee.  Whenever  appropriate,  these 
materials  are  printed  in  chronological  order. 



(1) 

EXPENDITURES  FOR  CORPORATE  ADVERTISING 

Exhibit  1:  1970  Expenditures 

1970  EXPENDITURES  FOR  CORPORATE* 
AND  ASSOCIATION  ADVERTISING 

according  to  National  Advertising  Investments, 
published  by  Leading  National  Advertisers 

Corporate       Association  Total 
Consumer  Magazines    ...      $  78,168,000     $25,886,300  $104,054,300 
Sunday   Magazines                 1,803,700            995,000  2,798,700 
Network  Television              39,147,800       21,786,800  60,934,600 
Spot  Television             27,884,300       15,075,800  42,960,100 
Network  Radio                1,675,100         1,548,400  3,223,500 
Outdoor                 868,400         5,464,700  6,333,100 

Six  Media  Total        $154,036,000     $68,756,400  $222,792;400 

Note  that  since  these  figures  are  for  one-time  rates,  and  do  not 
take  discounts  into  consideration,  they  must  necessarily  be  higher 
than  actual  expenditures.  It  must  also  be  considered  that  often  it  is 
difficult  to  determine  accurately  which  ads  are  corporate,  and  some 
ads  that  advertisers  characterize  as  corporate  probably  are  not  in- 
cluded. 

•  Leading  National  Advertisers  and  Publishers  Information  Bureau 
term  corporate  advertising,  "general  promotion  advertising,"  and 
define  it  as  advertising  devoted  primarily  to  selling  the  corporate 
personality,  wth  its  first  objective  going  beyond  the  direct  .sale  of  a 
single  product  or  service.  To  be  classified  as  general  promotion,  they 
require  an  ad  to  fulfill  one  or  more  of  the  following  qualifications: 

■  It  must  educate,  inform,  or  impress  the  public  regarding  the  com- 
pany's policies,  functions,  facilities,  objectives,  ideals,  and  standards. 

■  It  must  build  favorable  opinion  about  the  company  by  stressing 
the  competence  of  the  company's  management,  its  scientific  knowhow, 
manufacturing  skills,  technological  progress  and  product  improve- 

ments, and  its  contribution  to  social  advancement  and  public  welfare, 
and  on  the  other  hand,  to  offset  unfavorable  publicity  and  negative 
attitudes. 

■  It  must  build  up  the  investment  qualities  of  its  securities,  or  im- 
prove the  financial  strueture  of  the  comi>any. 

■  It  must  sell  the  company  as  a  good  place  to  work  (and  so  is  often 
designed  to  appeal  to  college  graduates  or  to  people  of  certain  skills). 

Source:  These  dala.  compiled  by  the  Public  Relations  Journal,  are  extracted  from 
Notional  Advertising  Investments,  prepared  and  published  by  Leading  National 
Advertisers  (LNA),  New  York,  NY  Data  is  collected  by  LNA  foi;  Publishert 
Information  Bureau  (magazines  and  supplements).  Broadcast  Advert'sing  Reports 
fnetwork  and  spot  television  and  network  radio),  and  the  Institute  of  Outdoor Advertising. 

1970  Leading  General  Promotion  Advertisers 

$18,854,400 
6,777,600 
4,467,000 
3,984,500 3,477,^ 

1.  American  Teleuhone  &  Telegraph  Co. 
2.  Standard  Oil  of  New  Jersey 
3.  Household  Finance  Corp. 

Metropolitan  Life  Insurance  Co. 
Bell  Telephone  Systems 
E.  I.  DuPont  De  Nemours 
Prudential  Insurance  Co. 
Atlantic  Richfield  Co. 
General  Electric  Co. 
Shell  Oil  Co. 

3,320,700 
3,287,100 
3,007,300 
2,667,200 
2,611,500 
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1970  Leading  Association  Advertisers 
1.  Florida  Citrus  Commission  $5,427,900 
2.  Edison  Electric  Institute  3,535,600 
3.  Toyota  Dealers  Assn.  Franchise  3,448,600 
4.  American  Gas  Assn.  3  206,900 
5.  Commonwealth  of  Puerto  Rico  2,976,300 
6.  Assn.  of  American  Railroads  2,820,300 
7.  Foundation  for  Full  Service  Banks  2,650,700 
8.  Florists  Transworld  Delivery  Assn.  2,384,200 
9.  Investor  Owned  Electric  Light 

&  Power  Cos.  2,346,400 
10.  Datsun  Dealers  Assn.  Franchise  2,330,900 

First  Six-Month  Expenditures  for  Association 
Advertising  in  Six  Media  Categories  according  to 
National  Advertising  Investments 

Consumer  Magazines 
Sunday  Magazines 
Network  Television 

Spot  Television 
Network  Radio 
Outdoor 

1970 

January- 
June 

$12,540,800 
666,900 

6.923,300 

8,108,000 793,400 

2,708,300 

1971 

January- June 

$10,569,500 201,600 

8,311,000 
10,524,300 

255,500 

3,879,700 
Six  Media  Total $32,961,300 $39,397,400 

Change 

+ 
Association  ads  in  consumer  magazines  slipped  a  bit  (from  $12,- 
540,800  to  $10,569,500)  the  first  six  months  of  1971  compared 
to  the  same  period  in  1970,  but  magazines  still  lead  the  other 
five  media.  Spot  television  came  in  a  close  second  ($10,524,300), 
up  briskly  from  the  same  period  last  year  ($8,108,000).  Both 
Sunday  magazines  and  network  radio  show  losses  for  the  first 
half,  while  outdoor  and  network  television  gained.  Association 
ads  in  all  six  media  showed  a  gain  for  the  period. 

First  Six-Month  Combined  Expenditures  for 
General  Promotion  and  Association  Advertising 
in  Six  Media  Categories  according  to 
National  Advertising  Investments  Figures 

1970 

January- June 

General  Promotion        $79,024,500 
Association  Advertising  32,961,400 

1971 

January- 
June        Change 

$74,114,600        — 39,397,400        + 

Total  $111,985,800  $113,512,000        ,+ 

Corporate  advertising  (general  promotion  plus  association  ad- 
vertising) increased  during  the  first  six  mojiths  of  1971  com- 

pared with  the  first  half  of  1970. 

NOVEMBER   1971 
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First  Six-Month  Expenditures  for  General 
Promotion  Advertising  in  Six  Media  Categories 
accordiiig  to  National  Advertising  Jtiicstinents 

Change 

Consumer  Magazines 
Sunday  Magazines 
Network  Television 
Spot  Television 
Network  Radio 
Outdoor 

1970 

January- June 

$38,858,800 208,300 
27,705,100 

6,553,200 
358,900 
332,400 

1971 

Januaiy- June 

$30,587,000 281,200 

25,841,400 
14,201,400 

480,500 
391,400 

Six  Media  Total 
$79,024,500 $74,114,600 

Consumer  magazines  garner  the  lion's  share  of  corporate  ad 
dollars  ($104,054,300),  with  network  television  next  ($60,934,- 
600),  followed  by  spot  television  ($42,960,100)  outdoor  ($6,- 
333,100),  network  radio  ($3,223,500),  and  Sunday  magazines 
($2,798,700).  Newspaiiers,  spot  radio,  and  the  business  (trade) 
jiress  are  not  included. 

Consumer  magazine  general  promotion  ad  revenue  declined  the 
first  half  of  1971  compared  to  that  period  in  1970  (from  $38,- 
858,800  to  $30,587,000),  but  retained  its  lead  over  the  other  five 
media.  Network  television  declined  slightly  during  the  period, 
but  spot  television  gained  dramatically  (from  $6,5-53.300  to 
$14,201,400).  Network  radio  and  outdoor  also  made  significant 
gains.  General  promotion  ads  in  all  six  media  showed  a  loss 
for  the  period. 

First  Half  of  1971  Leading  General  Promotion 
Advertisers 

1.  American  Telephone  &  Telegraph  Co.       $11,084,100 
2.  Mobil  Oil  Corp.  4,384,400 
3.  Standard  Oil  of  New  Jersey  3,795,300 
4.  E.  I.  DuPont  De  Nemours  3,576,100 

5.  Ford  Motor  Cd'.  2,818,300 6.  Metropolitan  Life  Insurance  Co.  2,528,800 
7.  General  Motors  Corp.  2,134.200 
8.  Beneficial  Corp.  1,982,600 
9.  Household  Finance  Corp.  1,896,200 

10.  Food  Fair  Stores  Inc.  1,820,500 

First  Half  of  1971  Leading  Association 
Advertisers 

1.  Florida  Citrus  Commission  $3,141,000 
2.  Datsun  Dealers  Assn.  Franchise  2,071,400 
3.  American  Gas  Assn.  1,882,800 
4.  Edison  Electric  Institute  1,314,500 
5.  Toyota  Dealers  Assn.  Franchise  1,211,500 
6.  Savings  &  Loan  Assns.  1.200,100 
7.  Blue  Cross-Blue  Shield  Plans  1,095,300 
8.  Commonwealth  of  Puerto  Rico  1,079,000 
9.  Foundation  for  Full  Service  Banks  1,059,000 

10.  Investor  Owned  Electric  Light 
&  Power  Cos.  1,020,900 
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Exhibit  2:  1971  Expenditures 

1970-71  EXPENDITURES  FOR 

CORPORATE"^  AND  ASSOCIATION 
ADVERTISING 

Corporations  and  associations  in  1971  put  23.4%  more,  for  a  total  of  $230,211,300,  into  advertising  media 

for  their  corporate  campaigns  than  they  did  the  previous  year  ($222,792,400),  but  the  only  media  chalking 
up  more  corporate  ad  dollars  were  network  television,  spot  television,  and  network  radio.    All  three  of  these 

media    gained    higher   expenditures  from    corporations;   associations  only  increased  their  budgets  to  spot 
television. 

Leading  the  six  media  categories  in  corporate  advertising  dollars  was  consumer  magazines  at  $88,227,000, 
down   15.3%   from   1970  figures.    Next  came  networ1<  television  with  $70,786,600,  up  13.8%  over  1970, 
then  spot  TV  with  $62,946,800,  up  31.9%. 

Outdoor  advertising  was  fourth  with  $4,366,700  (down  31.7%),  then  network  radio  with  $2,890,000  (dowr\ 

10.3%),  and  last,  Sunday  newspaper  magazines  at  $994,200  (down  64.2%). 
Perhaps  we  should  note  that  if  network  and  spot  television  expenditures  were   lumped  together,  television 
would  emerge  not  only  as  the  medium  garnering  the  increases,  but  also  as  the  top  corporate  advertising 

medium,  with  $133,733,400.    We  must  also  point  out  that  newspapers  and  business  publications  are  not 
included  in  LNA  reports. 

1970-71  EXPENDITURES  FOR  CORPORATE  AND  ASSOCIATION  ADVERTISING 

CORPORAJE 

1971  1970 
ASSOCIATION 

1971  1970 
TOTAL 

1971  1970 

Consumer 

j  Magazines     .      $64,711,900     $78,168,000      $23,515,100     $25,886,300     $88,227,000     $104,054,300 Network 

^  Television   .  . 
Spot  Television 

^Outdoor    .... .Network  Radio 
Sunday 

j  Magazines  .  . 587.100 

39,147,800 
27,884,300 

868.400 

1,675,100 

1,803.700 

20,731,600 

23.441,000 

3,511,200 

1,029,500 

407,100 

21,786,800 

15,075,800 

5,464,700 

1.548,400 

995,000 

70,786,600 
62,946,800 

4,366,700 

2,890,000 

994,200 

60,934,. 42,960,10(i 

6,333,100 

3,223,500 

2.798.7C 
i6  Media  Totals  $157,575,800  $154,036,000      $72,635,500     $68,756,400  $230,211,300     $222,792.40 

Note  that  since  these  figures  are  for  onetime  rates,  and 

do  not  take  discounts  into  consideration,  they  must  neces- 
sarily be  higher  than  actual  expenditures.  It  must  also  be 

considered  that  often  It  is  difficult  to  determine  accurately 
which  ads  are  corporate,  and  some  ads  that  advertisers 
characterize  as  corporate  probably  are  not  included. 

Source:  These  data,  compiled  by  the  Pub//c  Relations 
Journal,  are  extracted  from  National  Advertising  Investmenti. 

prepared  and  published  by  Leading  National  Advertiser* 
(LNA),  New  York,  N.  Y.  Data  is  collected  by  LNA  i'om 
Publishers  Information  Bureau  (magazines  and  s^P^Tj 

ments).  Broadcast  Advertising  Reports  (network  and  sfX* 
television  and  network  radio),  and  the  Institute  of  Outdoor 
Advertising.  National  Advertising  Investments  report  sho»* 
expenditures  in  six  media  by  brand  and  is  publisheo semi  annually. 
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GENERAL  PROMOTION  (Corporate)  ADVERTISING— 
JANUARY-DECEMBER   1971 

American  Telephone  &  Telegraph    19,827.2 
Standard  Oil  of  New  Jersey    5,972.0 

Bell  Telephone  Systems    5,580.3 

E  I  Du  Pont  De  Nemour  and  Company  .  .  5,261.8 
Metropolitan  Life  Insurance  Company  .  .  .  4,862.8 
Ford  Motor  Company    4,613.1 
Food  Fair  Stores  Inc    4,160.4 

Household  Finance  Corporation    4,049.7 
Beneficial  Corporation    3,744.3 

General  Electric  Company    3,428.1 

ASSOCIATION  ADVERTISING— 
JANUARY-DECEMBER   1971 

Florida  Orange  Juice    4,968.6 
Datsun  Dealers  Association    4,361.8 

American  Dairy  Association    3,727.4 
Puerto   Rican   Rums      2,763.0 
American  Petroleum  Institute    2,711.5 

Toyota   Dealers  Association       2,606  2 
Foundation  for  Full  Service  Banks    2,319.8 

Savings  &  Loan  Association    2,205.0 
Edison  Electric  Institute    2,174,9 
Investor  Owned  Electric  Light  and  Power 

Companies       2,126.7 

*  Leading  National  Advertisers  and  Publishers  Information  Bureau  term 

corporate  advertising,  "general  promotion  advertising/'  and  define  it 
as  advertising  devoted  primarily  to  selling  the  corporate  personality, 
with  its  first  objective  going  beyond  the  direct  sale  of  a  smgle  product 
or  service.  To  be  classified  as  general  promotion,  they  require  an  ad  to 

fulfill  one  or  more  of  the  following  qualifications: 

■  It  must  educate,  inform,  or  impress  the  public  regarding  the  company's 
policies,   functions,   facilities,  objectives,    ideals,   and  standards. 

■  It  must  build  favorable  opinion  about  the  company  by  stressing  the 

competence  of  the  company's  management,  its  scientific  knowhow,  manu- 
facturing skills,  technological  progress  and  product  improvements,  and 

its  contribution  to  social  advancement  and  public  welfare,  and  on  the 

other  hand,  to  offset  unfavorable  publicity  and  negative  attitudes. 

■  It  must  build  up  the  investment  qualities  of  its  securities,  or  improve 
*he  financial  structure  of  the  company. 

•  It  must  sell  the  company  as  a  good  place  to  work  (and  so  is  often 

designed  to  appeal  to  college  graduates  or  to  people  of  certain  skills). 

November  1972  27 
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Exhibit  3:  1972  Expenditures 

1971-72  EXPENDITURES  FOR 

CORPORATE*  AND  ASSOCIATION 
ADVERTISING 

Corporations  and  associations  in  1972  put  16.2%  more,  for  a  total  of  $267,670,500.  into  advertising  media  for  their  cor- 

porate campaigns  than  they  did  the  previous  year  ($230,211,300),  with  all  media  chalking  up  more  corporate  ad  dol- 
lars. All  media  gained  higher  expenditures  from  corporations;  associations  increased  their  budgets  to  all  media 

with  the  exception  of  consumer  magazines. 

Leading  the  six  media  categories  in  corporate  advertising  dollars  was  consumer  magazines  at  $91,017,800,  up  3.1% 

from  1971  figures.  Next  came  network  television  with  $88,184,100,  up  24.4%  over  1971,  then  spot  TV  with  $73,573,900, 

up  16.8%. 

Outdoor  advertising  was  fourth  with  $7,397,400  (up  66.6%),  then  network  radio  with  $6,048,200  (up  108%),  and  last  Sun- 
day newspaper  magazines  at  $1,449,100  (up  44.7%). 

Perhaps  we  should  note  that  if  network  and  spot  television  expenditures  were  lumped  together,  television  would 

emerge  as  the  top  corporate  advertising  medium  with  $161,758,000.  We  must  point  out  that  newspapers  and  busi- 
ness publications  are  not  included  in  LNA  reports. 

«    ./^  . 1(71.72  EXPENOITVRES  FOR  CORPORATE  AND  ASSOCIATION  ADVERTI8INQ ^ 

0<: ;COMum«r>^'  
'^ 

CORPORATE 

1172                    1«71 ASSOCIATION     ^     . 
1172                    H71      . 

TOTAL                 ^<4 

/    ̂ f<      „    \ 

'«'-< 

i^ 

U  Magazine  ̂ *.. 
$68;»8.600 -$64,711,900 '  $22,759,200 

$23,515,100 $91,017,800 

mMUow:"^! 

[Network    ̂ ^*^ 

^^Televi»i6f^' 
■  64.074,700 50,055,000 

24.109.400 20.731,600 88,184.100 

70,786,600    ' 

'SpotTeJevWen    ' 
•'     4U88.800 „^-  x.\39.505,800 31,785,100 

23.441,000  .^ 

73,573.900 62,946,800    i 
■Outdoor 2.124.100 ,         855.500 

^  '  5.273300 

r   3.511,200,       . 

7,397,400 
4,366,700  i 

|^N«twork  Radio 4.828,900 /  *4  1,860.500 
,   ̂  .U19300 

\  1.029.500./ 
6,048.200 

^     2.890.000, 

r^unday 

t''->
 

■i^'^/ -< '« e 

' 
735.600 

-^l-^  587,100 
713,500 

407,100  . , 
1.449,;i00 

994,200 

'Mm^^h.^ ^    $18L810,700     5^$J^^575,800 
.  .  .$85^.800 .,,^^$72,635,500  ̂ ^. 

B67,670^         $230,211,300  J 

Note  that  since  these  figures  are  for  one-time  rates,  and 
do  not  talte  discounts  into  consideration,  they  must  neces- 

sarily be  higher  than  actual  expenditures.  It  must  also  be 
considered  that  often  it  is  difficult  to  determine  accurately 
which  ads  are  corporate,  and  some  ads  that  advertisers 
characterize  as  corporate  probably  are  not  Included. 
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Source:  These  data  are  compiled  exclusively  for  the  Public 

Relations  Journal,  by  National  Advertising  Investments,  pub- 
lished by  Leading  National  Advertisers  (LNA),  New  York,  N.  Y. 

Data  is  collected  by  LNA  from  Publishers  Information  Bureau 
(magazines  and  supplements),  Broadcast  Advertising  Reports 

(network  and  spot  television  and  network  radio),  and  the  Insti- 
tute of  Outdoor  Advertising.  National  Advertising  investments 

report  shows  expenditures  in  six  media  by  brand  and  is 

published  semi-annually. 
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.    day  ;-ytvf  ̂ r^v-riVv'V:^^^'^--'"--?^. iTvj^r"    ■:-"•' wf:-'-;  ■.?.^;;'-:^^     Tot»l      Maga^    Mag*-: Network?  "•^n^r^^**-^ 
^^^      •¥ 

JANUARV^ECEMBER  1172  ->V 

TEN  LMOUtfl  COMPANIES  GENERAL  PROMOTION  (CORPORATE)  AOYERTISINa 

;/fi.  .  VJ8TE0  IN^pOtLAR  RANK  ORDER    , 

^.  ̂         -  ...  '""- 

*i^ American  Telephone  k  Ttl^fTipli  CompM)^, 
Exxon  Corporation        ,\:- 

Ford  Motor  Company    '   "  •'       f,* 
Ganeral  Motor*  Corpprvtlgil      ' 
Metropolitan  Life  tnagr»ne«  Coipwjny 
Shell  Oil  Company 

Beneficial  Corporation     J  V  "">.    / 
Texaco  Irtc  >        •      -.'.-^^  'n*:.'-- 
Gulf  Oil  Corporation  "  'i''^'     '•' 
Prudential  Inaurancf  Pompam  ff  Aroedoi  ̂ ^-^r    3,8402  ̂      375.0 

^%-       ,  i        ..  .C:   ■  Top  W  Totif'  66,0283 '  1W90,8 

zinea      zinet 

TV 

13,485Jr-* 

<  ■^ipot^^^Sv.^toof:^ 

ff  3,9292'^; 

29JL5 

►>*-.< 

292^ 

£'830.5.^ 

^i2,i>r   —^-^^  -.i 
1393    496A.V-"  5^ 

-to*--"- 

■i-;^^ 

4.845.6 J-.  ■  26£:^^J0K, 
3,807.7^*'       -.*.V:^%cr  ■■-**l 

1,455.0;-*J,054.4    ■  -^  ''^'  -^     -^ 
628^?^>a9U.8 

3.425,7^.  -2464 
3.7353iJ-  1005 

.  3^^^^><-16.2     -W 

41,60(U^U958.5    979>" 

^Aa 

"tf*:- 

<\.f ;^*;-    JANUARYiOeceMBtR  1172 

'  '•-'^^ '•  '' -'}%  TM  LCAPINQ  COMPANIES  ASSOCIATION  ADVERTISINO  ' 

"^'■^f.         \    •  LISTED  IN  OQUAR  RANK  ORQER  ,   o    %/ 

'  Totaf.  ̂ Mag»-. 

Miiedia;.  .zines  v'  zinee 

AmaHcan  Dairy  Aaaoclation  '^^■■•«^'  -'=^!?^^  7.938.6.>'  •  640.7 
Florida  CItrut  Commlision  •  -  J«f  **: '  "  i^:'  i  :^  6.167,8^^.  1.109.3 
General  Motors  Corporation  OlRtaf  A«0Cl«tl«ns  r^  4387.1  V  32.2 

American  Gas  Association,.,,:  -^  r,;^/  •-.  .^,>.,'  ->•  -  3,972.5 .i.Jl,843.4 

Sun-  .  ̂ .  .-  ■-fr.- 

day''      '*:- Maga.^  Network ' 

Ovt.'f- 

door 

3.47Uv. 

3.45L0-; 
361.5 
21.6 

174.1 

Blue  Cross  &  Blue  Shield 

Ford  Motor  Co.  Dealer  Astociationa  -  ̂>i».-    j.-^jj-v; 

California  Milk  Producers  Advisory  Boar^.i?--:  '  T  338L7A 
Chrysler  Corp.  Dealer  Associationa    ^    ̂ -I^J?^  3,114.7    -        — 

Savings  &  Loan  Foundation  Incr     >' -.   • ',>i.'i:j.i  3,0794r,;   2632- 
.4  American  Pftrolaym  InitiUrtP.ia?;^^  iv  >.;X  i>»f  ̂ 835.^- -w  254.6. 

iirififtiiK 

TV.c^,$pot  TV..  Radio  . 

•  —   '  l,458i^',5.489/J    20W';U4U 
■72.0  ̂ - 4.844J  ^:.'       —' 

--::.•       ■  ̂   -^-  .374.3 

-  -->-Z1274-,        ~  .,,J^':\-  l-T 

  :v  -  •  ̂Vl,934.0i!;?ig!  -^:  IA9SA 
—  - "   :54J-'*  7  ̂17  Q  'i--^^ —     805.6 

S4.6. 

2,554.S„ 

__^,_       3 

\ 

*  Leading  National  Advertisers  and  Publishers  Information 

Bureau  term  corporate  advertising,  "general  promotion 

advertising,"  and  define  it  as  advertising  devoted  primarily 
to  selling  the  corporate  personality,  with  its  first  objective 

going  beyond  the  direct  sale  of  a  single  product  or 

service.  To  t>e  classified  as  general  promotion,  they  re- 

quire an  ad  to  fulfill  one  or  more  of  the  following  quali- 
fications: 

■  It  must  educate,  inform,  or  impress  the  public  regard- 

ing the  company's  policies,  functions,  facilities,  objec- 
tives, ideals,  and  standards. 

■  It  must  build  favorable  opinion  about  the  company  by 

stressing  the  competence  of  the  company's  management, 
its  scientific  knowhow,  manufacturing  skills,  technological 

progress  and  product  improvements,  and  its  contribution 
to  social  advancement  and  public  welfare,  and  on  the 
other  hand,  to  offset  unfavorable  publicity  and  negative 
attitudes. 

■  It  must  build  up  the  investment  qualities  of  its  securi- 
ties, or  improve  the  financial  structure  of  the  company. 

■  It  must  sell  the  company  as  a  good  place  to  work  (and 

so  is  often  designed  to  appeal  to  college  graduates  or  to 

people  of  certain  skills). 

NOVEMBER    1973 
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Exhibit  4:  1973  Expenditures 

1972-73  Expenditures  for 

Corporate  *   and  Association 
Advertising 

A  report  on  the  Public  Relations  JournaFs 
annual  survey  of  corporate  advertising. 

Corporations  arid  associations  spent  $317,309,100  on  corporate  advertising  campaigns  in  1973,  18.5  per  cent 
more  than  the  year  t>efore,  according  to  LNA  Muiti-Media  Services,  published  by  Leading  National  Advertisers,  New 
York.  While  association  "image"  advertising  increased  only  .05  per  cent,  from  $85,859,800  In  1972  to  $90,331 ,600  in 
1973,  corporations'  media  expenditures  for  such  advertising  showed  a  dramatic  increase:  up  24.8  per  cent,  from 
$181 .810.700  in  1972  to  $226,977,500  in  1973. 

Corporations  Increased  their  budgets  for  consumer  and  Sunday  magazines,  network  and  spot  television,  but 
spent  less  on  radio  and  outdoor,  LNA  found.  Associations  Increased  their  expenditures  to  Sunday  magazines  and 
spot  television,  but  spent  less  with  other  media.  Combined  corporation  and  association  LNA  figures  Indicate  that 
radio  and  outdoor  garnered  less  corporate  advertising  campaign  dollars  than  In  1972.  while  all  other  media  showed 

gains.  It's  Important  to  note  that  LNA  does  not  include  newspapers  (although  Sunday  magazines  are  included)  and 
business  publications  in  its  reports. 

Leading  the  six  media  categories  in  total  corporate  advertising  dollars  for  1973  was  consumer  magazines,  with 

$109,872,800.  up  20.7  per  cent  over  the  previous  year.  Hot  on  magazines'  heels  was  network  television  with 
$1 08.203,900.  up  22.7  per  cent. 

Third  was  spot  television  with  $86,378,300,  up  17.4  per  cent.  (If  network  and  spot  television  figures  were  com- 
bined, television  would  lead  all  media,  with  $194,582,200.) 

Fourth  in  the  struggle  for  total  corporate  campaign  dollars  was  outdoor,  with  $6,277,900,  down  1 5.1  per  cent  from 
1972.  Corporations  trimmed  their  corporate  outdoor  budgets  a  whopping  33.9  per  cent,  from  $2,124,100  to 

$1 .403.900.  Associations,  which  generally  spend  more  "image"  dollars  with  outdoor  than  corporations  do,  cut  out- 
door expenditures  only  .07  per  cent,  from  $5,273,300  to  $4,874,000. 

Radio  showed  an  Important  loss  of  26.8  per  cent,  from  $6,048,200  In  1972  to  $4,421,300  In  1973.  Associations  cut 
their  radio  budgets  only  .07  per  cent,  from  $1 ,219,300  in  1972  to  $1 ,126,500  In  1973,  but  corporations  cut  back  a 
drastic  31 .7  percent,  from  $4,828,900  in  1972  to  $3,294,800  in  1973. 

Sunday  magazines,  although  taking  in  fewer  corporate  campaign  dollars  than  any  other  LNA-reported  media, 
showed  the  highest  percentage  gain  of  any  in  1973.  Combined  corporate  and  association  figures  Indicate  that 
Sunday  magazines  gained  a  whopping  48.7  percent,  from  $1,449,100  in  1972  to  $2,154,900  In  1973.  Associations  In- 

creased their  expenditures  39.6  per  cent,  from  $713,500  to  $9%, 700.  Corporations  jumped  their  Sunday  magazine 
budgets  a  dramatic  57.5  per  cent,  from  $735,600  to  $1,1 58.200. 

1972-73  Expcnditufca  for  ConMnic  and  AMOciatioa  Advertising 

CORPORATE ASSOCIATION TOTAL 

1973 
1972 

1973 

1972 

1973 
1972 

Consumer  Magazines S  87.905,400 S  68.258,600 S  21.%7.400 $  22,759,200 $109,872,800 S  91,017.800 
Sunday  Magazines 1.158.200 735.600 9%,700 713400 

2.154.900 1.449,100 Network  Television 84.517.900 64.074.700 23,686.000 24.109,400 108.203.900 
88.184.100 Spot  Television 48.697.300 41.788.800 37.681.000 31.785.100 86.378.300 73.573.900 Radio 3.294.800 4.828.900 1.126,500 1.219.300 4.421.300 
6.048.200 Outdoor 1.403,900 2.124.100 4.874.000 5.273.300 

6,277,900 
.      7.397.400 

6  Media  Totals $226,977,500 $181,810,700 S  90.331.600 S  85.859.800 $317,309,100 $267,670,500 

Note  that  since  these  figures  are  for  one-time  rales,  and  do  not 

take  discounts  into  consideration,  they  must  necessarily  be  higher 

than  actual  expenditures  It  must  also  be  considered  that  often  it  is 

difficult  to  determine  accurately  which  ads  are  corporate,  and  some 

ads  that  advertisers  characterize  as  corporate  probably  are  not 
included. 

Source:  These  data  are  compiled  exclusively  for  the  Public  Relations 

Journal,  by  LNA  Multi-Media  Services,  published  by  Leading 
National  Advertisers  (LNA),  New  York,  NY.  Data  is  collected  by  LNA 

from  Publishers  Info.'mallon  Bureau  (magazines  and  supplements). 
Broadcast  Advertising  Reports  (network  and  spot  television  and 

network  radio),  and  the  Institute  of  Outdoor  Advertising.  National 

Advertising  Investments  report  shows  expenditures  In  six  media  by 

brand  and  is  published  semi-annually. 
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JANUARY-DECEMBER  1973 

TEN  LEADING  COMPANIES  GENERAL  PROMOTION  (CORPORATE)  ADVERTISING 
LISTED  IN  DOLLAR  RANK  ORDER 

Sun- 

American  Telephone  &  Telegraph  Co.* 
Exxon  Corporation 
international  Business  Machines  Corp 
Ger>eral  Motors  Corporation 
Texaco  inc. 
Mobil  Oil  Corporation 
Beneficial  Corporation 
Ford  Motor  Company 
Atlantic  Richfield  Company 
E.I.  Du  Pont  De  Nemours  &  Co.,  Inc. 
TOTAL  TOP  10 

Total 
S-Medla 

$1«.751.6 
13,«M.9 

7,623.9 
7.179.2 

e.27S.4 
4,9ie.2 

4.874.7 
4.1S6.8 

4.093.9 

4.057.2 
$76,626.8 

MagazlnM 

$  4.545.2 

1.706.6 
43.9 

1.622.2 
396.6 
341.8 

9.6 

1.882.5 
1,122.9 

day 

Maga- 

341.6 

Netwoit  TV    Spot  TV      Radio 

$14,526.7    $        43.3$    634.4 

Outdoor 

$11,673.7     $341.6 

7.934.5 

7.551.4 
4.179.8 
4,713.6 

4.517.3 

1.125.7 

1.644.4 

4.054.2 

$60,249.6 

4,056.6 
.9 

893.6 

795.6 

57.1 

3,739.4 54.6 

2,971.0    

2.2    $12,614.3   $1,743.8 

27.7 
483.6 

369.4 

226.7 
5.0 .6 

$6.8 

•lohn  HowUnd.  AT&T  tnisUot  nee  presideot.  ftrenes  that  LNA'i  figures  (or  ATJcT  OMporau  advertising  arc  (oo  itigh.  probably  a  result  of  dupiica- 
boa  of  figures,  and  the  addittoo  of  dollan  spent  by  other  than  the  parent  company.  He  kindly  provided  the  PR  JoumaJ  »iih  the  foUoving  breaidown  of 
parent  company  AT&Tt  tocal  natioaaJ  advertising  eipenditures  for  1973:  Magaztaea  and  nevspapen — SI  1. 178. 500;  utf  uik  tekrisioB — (5,325.246; 
tpol  teleT»to»— S7.&36. 144;  t«dio— S9S9.000;  loul— S25,2Se.8«}. 

Martin  Duffy.  AT&T  corporate  advertising  director,  notes  that  this  eipenditure  breaks  dovn  as  follows;  saks  adveniting  90% ;  Serric*  Aid 

advcrtwag  (ci.  ATATs  "Tvcoty  Ways  to  Save  Moocy"  ad).— 10%;  corporate  "image  building"  advertising — 10%. 

JANUARY-DECEMBER  1973 

TEN  LEADING  COMPANIES  ASSOCIATION  ADVERTISING 
USTEO  IN  DOLLAR  RANK  ORDER 

Sun- 

day 

Total  Maga- 
d-Medla    Magazlnea    zines     NetworttTV     Spot  TV 

American  Dairy  Association 
General  Motors  Corp.  Dealer  Assnt. 
Florida  Citrus  Commission 
American  Gas  Assn.  Inc. 

Ford  Motor  Co  Dealer  Assns. 
Blue  Cross  &  Blue  Shield  Commissions 

Savings  &  Loan  Foundation  inc. 
California  Milk  Producers  Advisory  Board 
Chrysler  Corp.  Dealer  Assns. 

Toyo  Kogyo  Co.  Ltd.  Dealer  Assns. 
TOTAL  TOP  10 

$6,460.9 
$     703.5 

$67.4 

$  1.000.3 $  6.550.0 

7,256.9 
2.7 6.985.6 

6,966.5 

410.6 
17.3 

5.799.6 598.2 

5.282.1 
2,303.6 2.976.8 

5,on.4 

_^ 
3.732 

4.495.3 
663.2 

738.6 

3.093.5 

3.722.6 

6.2 ...~. 3,630.2 
84.0 

3,554.1 

99.9 
_— . 

642.5 

1,954.8 
3.396.5 

2,526.4 2.830.5 
2.830.5 $51,066.6 $4,167.0 

$87.4 

$14,788.0 

$28,367.2 

Radio     Outdoor 

162.8 

i     130.7 

266.6 
1.7 

1,342.2 2.2 

856.9 
872.1 

$162.6    $3,474.4 

Leading  National  Advertisers  and  Publishers 
Information  Bureau  term  corporate  advertising, 

"general  promotion  advertising."  and  define  It  as 
advertising  devoted  primarily  to  selling  the 
corporate  personality,  with  Its  first  objective  go- 

ing beyond  the  direct  sale  of  a  single  product  or 
service.  To  be  classified  as  general  promotion, 
they  require  an  ad  to  fulfill  one  or  more  of  the 
following  qualifications. 

It  must  educate,  inform  or  Impress  the  public 

regarding  the  company's  policies,  functions, facilities,  objectives,  ideals  and  standards. 
It  must  build  favorable  opinion  about  the 

company  by  stressing  the  competence  of  the 

company's  management.  Its  scientific  knowhow. 
manufacturing  skills,  technological  progress  and 
product  improvements,  and  Its  contribution  to 
social  advancement  and  public  welfare,  and  on 
the  other  hand,  to  offset  unfavorable  publicity 
and  negative  attitudes. 

It  must  build  up  the  investment  qiialltles  of  Its 
securities,  or  improve  the  financial  structure  of 
the  company. 

It  must  sell  the  company  as  a  good  place  to 
worX  (and  so  Is  often  designed  to  appeal  to 
college  graduates  or  to  people  of  certain  skills). 

NOVEMBER  1974 
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Exhibit  5:  1974  Expenditures 

The  price  tag  on  *74  institutional  advertising 
Corporations  and  associations  spent  a  combined  total  of 
S311.8  millioh  on  Institutional  advertising  in  1974,  2 

percent  less  than  In  1973,  according  to  the  Jourrtal's  fifth 
annual  survey  of  these  expenditures  based  on  figures 
provided  by  LNA  Multi-Media  Services,  published  by 
Leading  National  Advertisers. 

Total  association  "image"  advertising  expenditures  de- 
creased 3  percent,  from  $90.3  million  in  1973  to  $87.5 

million  in  1974.  Corporate  media  dollars  for  such 
advertising  decreased  1  percent,  from  some  $22.7  million 
In  1973  to$224.3  million  in  1974. 

Although  corporate  and  association  figures  for  1974 
Indicate  a  drop  from  1973,  compared  to  the  totals  repor- 

ted by  LNA  in  1970  (the  first  year  of  the  Journal  survey), 

corporate  expenditures  have  increased  50  percent  and  as- 
sociation expenditures  27  percent  over  the  five-year 

period. 
The    survey    indicates    that    last    year    consumer 

magazines  gained  In  corporate  advertising  over  1973,  and 
that  Sunday  magazines  and  radio  gained  in  association 
advertising.  All  other  media  registered  losses.  Note  that 
LNA  does  not  Include  newspapers  (although  Sunday 
magazines  are  included)  and  business  publications  in  its 
reports.  Consumer  magazines  also  led  the  other  media  in 
total  corporate  budget  allotments  for  the  five-year  period 
from  1970-74,  with  $401 .3  million.  Of  the  six  media,  Sun- 

day magazines  ranked  lowest  in  total  corporate  "image" 
dollars  spent  over  the  five-year  period.  Radio  ranked 
lowest  for  1974,  showing  a  substantial  loss  of  81  percent 
from  1973. 

According  to  the  survey,  associations  increased  their 
1974  radio  budgets  by  69  percent  over  1973,  the  highest 
association  percentage  gain  of  reported  media.  Sunday 
magazines  garnered  7  percent  more  association  adverti- 

sing dollars  in  1 974,  while  expenditures  in  the  other  cat' 
gories  dropped. 

1970^74  Expenditures  for  Association  Advertising 
(In  S  thousands) 

Per-  Per-  Per-                        Per- 
cent cent  cent                      cent 

1970              1971         chg.        1972  chg.        1973  chg.         1»7*        chfl.         Totila 

$25,886.3      $23,515.1       (9%)  $22,759.2  (3%)  $21,967.4  (3%)  $21,174.7       (4%)  $116,302.7 
Sunday 

magazines         995.0            407.1     (59%)         713.5  75%           996.7  40%        2.060.8        7%          5.173.1 
Networli 

television      21.786.8        20.731.6       (5%)     24.109.4  16%      23.686.0  (2%)    20.441.3     (14%)     110.765.1 

Spot 
television      15.075.8        23.441.0      55%      31.785.1  36%      37.681.0  19%      37,236.5      (1%)     146.219.4 
Radio               1.548.4         1.029.5     (34%)       1.219.3  18%        1.126.5  (8%)      1.899.5      69%          6.823.2 

5.464.7          3.511.2     (36%)       5.273.3  5%        4.874.0  (8%)      4.670.1       (4%)       23.793.3 

totals $70,757.0      $72,635.5        3%    $85,859.8      18%    $90,331.6        5%    $87,482.9      (3%)  $407,066.8 

1970-74  Expenditures  for  Corporate  Advertising 
(In  $  thousands) 

csnt  cont  cent  csnt 

1970             1971       chg.         1972  chg.  1973       chg.  1974      chg.         Totals 

iiiagazlnss  $  78.168.0    $64,711.9  (17%)  $  68,258.6  5%  $87,905.4    29%  $102,231.0    16%    $401,274.9 '  unday 

magazines        1.803.7            587.1    (67%)           735.6  25%  1.158.2     57%  719.4  (38%)        6.004.0 

television  39,147.8  50,055.0  26%  64,074.7  28%  84,517.9  32%  78,903.8  (7%)  316.699.2 
Spot 
television  27,684.3  39,505.8  42%  41.788.8  6%  48,697.3  17%  40,708.0  (16%)  198.584.2 
Radio  1,675.1  1,860.5  11%  4,828.9  160%  3,294.8  (32%)  611.2  (81%)  12,270.5 
Outdoor  868.4  855.5  (1%)  2,124.1  148%  1,403.9  (34%)  1,162.8  (17%)  6.414.7 

6  media 
totals $149,547.3    $157,575.6      5%    $181,810.7    15%   $226.^77.5     25%    $224,336.2     (1%)  $940,247.5 

Note  that  since  these  figures  are  for  one-time  rates,  and  do  not 
take  discounts  Into  consideration,  they  must  necessarily  be 
higher  than  actual  expenditures.  It  must  also  be  considered  that 
often  It  Is  dlfticult  to  determine  accurately  which  ads  are 
corporate.  Some  advertisements  that  advertisers  characterize 
as  corporate  probably  are  rot  Included. 

Source:  These  data  are  compiled  exclusively  for  the  Public 

36 

Relations  Journal,  by  LNA  Multi-Media  Services,  published  by 
Leading  National  Advertisers  (LNA),  New  York,  N.Y.  Data  ars 
collected  by  LNA  from  Publishers  Information  Bureau 
(Magazines  and  supplements),  Broadcast  Advertising  Reports 
(network  and  spot  television  and  network  radio),  and  the 

Institute  of  Outdoor  Advertising.  National  Advertising  Invest- 
ments report  shows  expenditures  in  six  media  by  brand  and  Is 

published  semi-annually. 

PUBLIC  RELATIONS  JOURNAL 
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Ten  Loading  CompaniM— General  Promotion  (Corporate)  Advenising 
January-D«c«mb«r  1974— Listed  In  Dollar  Rank  Order 

(In  $  thouMnds) 

r   Total 

Sunday 

v6M«dl« Magazines Magazines 
Network  TV 

Spot  TV 

Radio 

AmaricanT*iaphon«4 > 
Talagraph  Co. $22,565.9 $  6,601.5 $15,901.7 $      62.7 
Exxon  Corp. •  13,558.0 

3.020.2 
10.369.9 

143.3 

$  24.6 Qanaral  Motor*  Corp. 
'    7,725.3 

4.014.2 3.143.6 
368.4 

199.1 

Shall  Oil  Co. 
"    6,881.4 

1.899.8 4.923.3 58.3 
Texaco  Inc. 

6,684.6 1,946.6 4.259.2 
446.3 32.5 

Ptillllps  Petroleum  Co. 
I    6,280.2 

1,308.8 
423.6 

4,547.8 General  Electric  Co. "     6,172.3 1,252.5 
4,278.7 641.1 Mobil  on  Corp. 

f    *'=*^°'
' 

1.610.7 .... 3.688.5 

7.6 3.3 

E.I.  DuPont  De  Nemoura 
4  Co.,  Inc. 

1  5,106.7  ; 

'          

5.105.1 International  Telephone 
4  Telegraph  Corp. 

"    5,076.3  ' 

'          819.8 

.  $22,474.1 

.... 
3.834.9 

$55,928.5 

423.6 

$6,699.1 
Total 

$259.5 

Outdoor 

$     .6 

t    .6 

Ten  Leading  Companiee  Association  Advertising 
January-Dec«int>er  1974— Listed  In  Dollar  Rank  Order 

(In  $  thousands) 

f    Total  Sunday 
^t  Madia       Magazines    MagazlnM    NelwortTV 

269.7 
806.7 

American  Dairy  Aaan. 
American  Qas  Assn.,  Irtc. 

California  Milk  Producers  ^- 

Adviaory  Board  >    4,466.9  ''- Ford   Motor   Co.    Oeater  v 

Assns.  '    4.361.7 
Blue  Cross  4  Blue  Shield 

Commissions  ''^  4,3123.6  ' 
Savings  4  Loan 

Foundation,  Inc.  ^  4,14^7^ 

r  ''^  ■  "? 
Chrysler  Corp.  Dealer         f,*  v 

P  9,990.1  < 

$    411.8 

2.370.4 
462 

9.5 

793.6 

$430.1 

162.4 

$2,496.5 
400.0 

534.0 

3,856.2 

Spot  TV 

$  7,236.2 

3,196.8 

2,951.6 

2,995.2 

262.6 

2,801 .2 

$    191.6 

1.8 

631.2 

1.400.4 

1.0 

4.7 

535.1 

Delivery  Assn.                   ?    9,947.9-;; 183.6 .... 
2,671.9 

141.4      $      49.5 

1.2 

Commonwealth  of  Puerto  \,              '*. 

Rico                                  •,'3.110.9' 3,051  7 
59.2 

Total                           iMiMAl 
1,282.2 

$6,149.0 

1,502.3 

$11,660.9 
$    612.5 

$19,607.4      $      49.5 

$2,626.2 

Leading  National  Advertisers  and  Publishers  Information 

8ureau  term  corporate  advertising  "general  promotion 
advertising"  and  define  It  as  advertising  devoted  primarily 
to  selling  the  corporate  personality,  with  Its  first  objec- 

tive going  beyond  the  direct  sale  of  a  single  product  or 
service.  To  be  classified  as  general  promotion,  they  re- 

quire an  ad  to  fulfill  one  or  more  of  the  following  qualifi- 
cations: 

It  must  educate.  Inform  or  Impress  the  public  regarding 

the  company's  policies,  functions,  facilities,  objectives. Ideals  and  standards. 
It  muat  build  favorable  opinion  about  the  company  by 

stressing  the  competence  of  the  company's  manage- 
ment. Its  scientific  knowhow,  manufacturing  skills, 

technological  progress  and  product  Improvements,  and 
Its  contribution  to  social  advancement  and  public  wel- 

fare, and  on  the  other  hand,  to  offset  unfavorable 
publicity  and  negative  attitudes. 

It  must  build  up  the  Investment  qualities  of  Its 
securities,  or  improve  the  financial  structure  of  the 
company. 

It  must  sell  the  company  as  a  good  place  to  work  (and 
so  Is  often  designed  to  appeal  to  college  graduates  or  to 
peopleof  certain  skills). 

NOVEMBER  1975 
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Exhibit  6:  1975  Expenditures 

U.S.  corporations  and  associations 
spent  a  combined  total  of  $305.4  million 
on  institutional  advertising  in  six  major 
media  in  1975,  2  percent  less  than  in 

1974,  according  to  the  Journal's  sixth 
annual  survey  of  these  expenditures. 

Corporate  institutional  advertising 
was  cut  by  6  percent  last  year,  following 
a  1  percent  decrease  the  previous  year. 
Association  advertising  inereaaed  9 
percent  in  1975,  following  a  3  percent 
cut  in  1974. 

Although  the  combined  Tigures  for 
corporate  and  association  advertising 
indicate  a  drop  of  2  percent  for  1975, 

corporate  institutional  advertising  ex- 
penditures have  increased  40.5  percent 

since  1970  (the  First  year  of  the  Journal 
survey)  and  association  outlays  have 
increased  34.6  percent  during  the  same 

period. 
The  survey,  as  recorded  in  the 

following  tables,  shows  that  corporate 
institutional  advertising  was  off  in  1975 
in  consumer  magazines,  network 
television,  and  outdoor  advertising;  up 
in  Sunday  magazine  supplements,  spot 
TV  and  radio  (the  largest  increase  with 
47  percent).  Association  advertising  was 
off  last  year  in  Sunday  magazines,  radio 
and     outdoor     advertising,      up     in 

consumer  magazines,  network  TV,  and 
spot  TV.  The  largest  increase  for 
associations  was  in  network  television. 

In  dollar  outlays,  corporations  spent 
more  last  year  in  consumer  magazines, 
followed  by  network  TV.  Associations 
spent  more  in  spot  TV,  followed  at  a 
considerable  distance  by  network  TV 
and  consumer  magazines. 

Over  the  six-year  period  of  the  survey, 
corporations  have  registered  their  most 
dramatic  increase  in  the  use  of  Sunday 
magazines.  This  medium  is  showing  a 
significant  comeback  with  a  2  percent 
gain  in  1975  following  a  38  percent  drop 
in  1974.  Associations  also  have  had  their 

sharpest  increase  over  the  six-year 
period  in  Sunday  magazines,  although 
expenditures  in  this  medium  were  off 
last  year  by  23  percent. 
Other  tables  below  show  the 

six-media  expenditures  of  the  10 
leading  corporations  and  associations 
for  1975.  Exxon  has  replaced  American 
Telephone  &  Telegraph  as  the  top 
institutional  advertising  spender  among 
the  corporations,  while  the  American 
Dairy  Association  remains  number  one 
among  association  spenders. 

Data  for  the  survey  are  compiled 
exclusively  for  the  Journal  by  LNA 
Multi-Media  Services,  published  by 

Leading  National  Advertisers  (New 
York).  Data  are  collected  by  LNA  from 

Publishers  Ii^formation  Bureau  (maga- 
zines and  supplements),  Broadcast 

Advertising  Reports,  and  the  Institute 
of  Outdoor  Advertising.  National 
Advertising  Investments  report  shows 
expenditures  in  six  media  by  brand 

and  is  published  semi-annually.  Ex- 
penditures for  magazines  and  newspa- 

per Sunday  supplements  are  summariz- 
ed by  LNA  from  the  PIB  Magazine 

Advertising  Analysis.  Spot  TV  expendi- 

tures are  determined  from'  monitoring 
260  stations  in  75  top  markets. 

Outdoor  advertising  expenditures  repre- 
sent national  poster  and  paint  advertis- 

ing in  plant  operator  markets  of  over 
100,000  population.  Since  Figures  are 
for  one-time  rates,  and  do  not  take 
discounts  into  consideration,  they  must 

necessarily  be  higher  than  actual 
expenditures.  It  must  also  be  considered 
that  it  is  often  difficult  to  determine 

accurately  which  advertisements  are 
institutional.  Some  ads  that  advertisers 
characterize  as  institutional  probably 
are  not  included. 

Public  Relations  Journal 
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1970-75  Expenditurea  for  Corporate  Advertising  (in  t  UiousandB) 
Per-  Per-                             Per- 

cent cent                             cent 

1»70               1»71      chg.  1972       chg.            1973       chg.            1974 
Coniumcr 

m«««une*  $78,168.0     164.711.9    (17%)  168.258.6        5%     187,905.4     29%      S102.231.0 
Sunday 

magazine*        1.803.7             587.1     (67%)  735.6      25%          1.158.2     57%              719.4 
Network 

television       39.147.8        50.055.0     28%  64.074.7      28%        84.517.9     32%          78.903.8 

Spot 
televiaion       27.884.3        39.505.8      42%  41.788.8        6%        48.697.3      17%          40,706.0 

Radio                 1.675.1           1.860.5      11%  4.828.9     160%          3.294.8    (32%)             611.2 

Outdoor               868.4             855.5    (  1%)  2.124.1     148%           1.403.9    (34%)          1.162.8 

6  media 

totaia          tl49.S47.3   tl57,57S.t      5%  1181,810.7      15%    1226,977.5     2S%    t224436.2 

1970-7S  Expenditures  for  Association  Advertising  |in  t  thousands) 
Per-  Per-  Per-                         Per- 

cent cent  cent                         cent 

1970         1971         chg.  1972        chg.  1973       chg.         1974        chg. 
Consumer 

magazines  125,886.3    S23.S1S.1      (9%)  122.759.2    (3%)  121.967.4    (3%)    121,174.7     (4%) 
Sunday 

magazines         995.0           407.1     (59%)  713.5     75%  996.7     40%          2.060  8        7% 
Network 

television      21.786.8      20.731.6      (5%)  24.109.4     16%  23.686.0    (2%)      20.4413    (14%) 

Spot 
television      15,075.8      23.441.0      55%  31.785.1     36%  37.681.0     19%        37.236.5      (1%) 

Radio                1,548.4        1.029.5    (34%)  1.219.3     18%  1.126.5    (8%)        1.899.5     69% 

Outdoor            5.464.7        3.511.2     (36%)  5.273.3       5%  4.874  0     (8%)        4.670  I      (4%) 

6  media 

totals          »70,757.0  I72.M5.5       3%  ««S.8S9.S    18%  »90,331.6    5%      M7.4«2.9     (3%) 

Per- Per- 

cent cent 
chg. 

197S 

chg. 

16%      188,961.0 

(13%) 

(38%) 735.7 
2% 

(7%)       72,485.1 
(8%) 

(16%)        46,337.4 

14% 

(81%) 
900.5 

47% (17%)      

710.9 
(39%) 

(1%)  «210,130.6 
»6%) 

Per- 

cent 

197S 

chg. 

122.110.4 

4% 

1.579.7 

(23%) 

26,320.8 
29% 

40.474.3 

9% 

1.740.1 

(8%) 

2.996.6 

(36%) 

•95,221.9 

9% 

Ten  Leading  General  Promotion  (Corporate)  Advertisers 

January-December  1975 — Listed  in  Dollar  Rank  Order  (in  t  thousands) 

Ekxon  Corp. 

American  Telephone  &  Telegraph  Co. 

Phillip*  Petroleum  Co. 

Intemaliunal  Business  Machines  Corp 

Mobil  Oil  Corp. 
Shell  Oil  Co. 

Te»aco  Inc. 

General  KlectricCo. 

Standard  Oil  Co.  of  Indiana 

Intemaliunal  Telephone  &  Telegraph  Corp.  4,294  8 
Toul 

6MedU Consumer 

Toul 
Magazines 

$18,616.5 1  4.448  3 

11,872.7 4.635.0 

8.143.0 1.833  0 

5.982.5 2,230.6 

5.612.3 2.335.1 

5.268.9 
U9.4 

5.137.0 1.165.5 

4.480.5 1.228  1 
4.298.4 308  0 

p.  4,294  8 

579  4 

173.706.6 118,8824 

Sunday 

Magazines  Network  TV  Spot  TV  Radio  Outdoor 

$12,307.7     $1,560.3  $300.2 
63.2 

$12.2 

$122 

7.141.0 
33.5 

4.771.6 1.538.4 
3.292.6 

447.1 

3,269.6 
7.6 

5.096.0 
53.5 

3.017.0 
954.5 

2.996.4 
255.8 

3.990.4 

2,5290 
1.186.4 

$44.4209  $10,027.5   $363.4 

$0.2 

$0.2 Ten  Leading  Association  Advertisers 

January-December  1975 — Listed  in  Dollar  Rank  Order  lin  t  thousands) 
6  Media     Cxinitumer       Sunday 

Total 

$8,825  I 
8,1953 

4.6459 

4,557  3 

4,332.0 

American  Dairy  Assn. 
Florida  Citrus  Commission 

Ford  Motor  Co.  t>ealer  Assns. 

General  Motors  Corp.  Dealer  Assns 
Blue  Cross  &  Blue  Shield  Assns. 

California  Milk  Pro<iurers  Advisory  Board  4,211  I 

Saving)*  &  Loan  Foundation  Inc.  4.206.9 

Institute  of  Life  Insurance  3.705.3 

American  Gas  Assn.  Inc.  3.684.1 

Commonwealth  of  Puerto  Rico  3,088.7 

Total 

Magazines    Magazines  Network  TV  Spot  TV  Radio  Outdoor 
$    368.2  $433.8 

4.7 

2884 

27.2 
51.8 

325.0 

2,305  1 

3,0887 
$49.4517         $6,459 

$869.4 

$  7,860  3 
$ 162.8 

$  6.970.8 
985.8 

3.830.5 

4.222.4 
4.043.6 

$2376 

1.1 

815.4 
330.2 

709.3 

3.039.0 
4.023.5 126.9 

4.7 

3.380.3 

1.377.0 

$237.6 

2.0 

$16,460.9 
$24,108.5 

$1 

.316.2 

November  1976 
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Exhibit  7:  1976  Expenditures 

Company  "corporate"  adveituing  in  Sun- 
day tupplemenU  soared  an  incredible 

750.4  percent  in  1976.  continuing  a  pat- 
tern of  dramatic  fluctuations.  Conversely, 

association  advertising  in  this  medium 

continued  to  decline,  dropping  53.9  per- 
cent after  falling  off  23  points  in  1975. 

These  figures  are  revealed  by  the  Jour- 

noV's  seventh  annual  survey  of  corporate 
advertising  eipendilures,  which  also 

shows  that  U.S.  corporations  and  associa- 
tions spent  a  combined  total  of  $410.4 

million  in  six  major  media  in  1976,  34.4 

percent  more  than  in  1975. 

In  addition,  corporations  and  associa- 
tions separately  spent  considerably  more 

on  corporate  advertising  in  1976.  Survey 

shows  that  corporate  advertisers'  expendi- 
tures were  up  39.3  percent  in  1976,  fol- 

lowing a  6  percent  cut  in  1975.  Associa- 
tion expenditures  increased  23.6  percent, 

following  a  9  percent  nse  in  1975. 

Since  1970  (firvt  year  of  the  Journal 

survey),  corporation  expenditures  have 

jumped  95.7  percent;  association  ex- 

penditures have  increased  66.4  percent. 

The  survey,  recorded  in  the  following 

tables,  shows  that  corporation  advertising 

was  up  in  1976  in  all  six  media.  In  addi- 

tion to  Sunday  magazines,  association  ad- 

vertising was  off  in  radio  (down  32.7  per- 
cent, following  a  47  percent  gain  in  1975). 

Sharpest  increase  for  associations  was  in 

spot  TV. In  dollar  outlays,  corporatioits  continue 

to  spend  the  bulk  of  their  corporate  adver- 
tising funds  in  consumer  magazines  and 

network  TV.  As  in  1975,  associations 

spent  more  in  spot  TV,  followed  at  a  con- 
siderable distance  by  network  TV  and 

consumer  magazines. 

Other  tables  show  six-media  expendi- 
tures of  the  10  leading  corporation  and 

association  advertisers  for  1976.  Exxon 

remained  the  top  spender  among  corpora- 
tions, while  Florida  Citrus  Commission 

replaced  .\merican  Dairy  Association  as 

number  one  among  association  spenders. 

General  Motory,  not  on  the  top  10  list  in 

1975.  ranked  third  in  1976.  Toyota 
Dealers  Assns.  is  a  new  addition  to  the 

leading  association  advertisers  list. 

Data  for  the  survey  are  compiled  ex- 

clusively for  the  Journal  by  LNA  Multi- 
Media  Services,  published  by  Leading 

National  Advertisers  (New  \ork).   Data 

are  collected  by  LNA  from  Publishers  In- 
formation Bureau  (magazines  and  sup- 

plements). Broadcast  Advertising  Re- 

ports, and  the  Institute  of  Outdoor  Adver- 
tising. National  Advertising  Investments 

report  shows  expenditures  in  six  media  by 

brand  and  is  published  semi-annually. 

Expenditures  for  magazines  and  news- 

paper Sunday  supplements  are  sum- 
marized by  LNA  from  the  PIB  Magazine 

Advertising  Analysis.  Spot  TV  expendi- 
tures are  determined  from  monitoring  260 

stations  in  75  top  markets.  Outdoor  ad- 
vertising expenditures  represent  national 

poster  and  paint  advertising  in  plant 

operator  markets  of  over  lOO.OOO  popula- 
tion. 

Since  TiguTes  are  for  one-lime  rates,  and 
do  not  take  discounts  into  consideration, 

they  must  necessarily  be  higher  than 

actual  expenditures.  It  must  also  be  con- 
sidered that  it  is  often  difficult  to  deter- 

mine accurately  which  advertisements  are 

corporate.  Some  ads  that  advertisers  char- 
acterize as  corporate  probably  are  not  in- 

cluded.* 

Peg  Dardenne 
Public  Relations  Journal 
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CASE  STUDIES  ON  CORPORATE  ADVERTISING 

Exhibit  8:  Case  Study— ITT 

ifT's  APPROACH  TO  CORPORATE  ADVERTISING 

BY  E.  J.  GERRITY,  JR. 

Organizat
ion  and  sta

ndards for  control  are  as  essential 

as  creativity  in  developing 

corporate  advertising  that 

is  more  than  the  big  boast. 
In  the  field  of  advertising  much 

hns  been  written  about  how  to  efTec- 
ijvcly  use  advertising  to  accomplish 

communications  objectives.  The  diffi- 
culty, it  seems,  lies  not  so  much  in 

learning  how  to  create  advertising 
but  in  first  finding  a  precise  method 

for  organizing  the  advertising  func- 
tion in  such  a  way,so  that  it  will  work 

for  all  types  and  sizes  of  companies. 
Only  then  can  effective  advertising 

be  produced. 
ITT  has  developed  an  internal 

communications  system  which  suc- 

ceeds in  generating  the  type  of  ad- 
vertising which  accomplishes  commu- 
nications objectives. 

We  are  an  international  corpora- 
lion  with  200  principal  companies  in 
93  countries  and  sales  outlets  in  37 

others.  Included  in  the  corporation's 
diverse  international  activities  is  the 

marketing  of  consumer,  business  and 

industrial  products  in  such  fields  as 

food,  hotels,  community  develop- 

ment, transportation,  publishing,  edu- 
cation, lawn  care,  computer  applica- 
tions, insurance,  finance,  money 

management,  minerals,  forest  pro- 
ducts, industrial  components  and  in- 

dustrial products  and  controls. 

•  Strong  central  tnonagement — 
Cooperation  between  line  and  staff 

management  is  fundamental  to  our 

operation.  One  of  our  ground  rules  is 

that  any  member  of  ITT  World 

Headquarters  management  has  the 

right  to  deal  directly  with  any  mem- 
ber of  management  in  an  operating 

E  J.  Gerrity  Jr.  is  senior  lice  president 

and  director  corporate  retotions  and  ad- 
vertising. International  Telephone  <t  Tele- 

S'aph  Corp.,  New  York  City. 

NOVEMBER    1972 

*:.^. 

The  people  ̂ e  hire  aie  diiffctcnt  in  a 
lot  of  ways.  But  the  same  in  one. 

ITT 

U.  S.  corporate  ad  features  ITT's  "open  door" 
executive  recruitment  policies  and  practices, 

especially  in  relation  to  minority  groups  and 

women,  to  insure  a  continuity  of  skilled  man- 
agers equal  in  every  way  to  the  demands  of 

the  future. 

unit  on  matters  relating  to  the  scope  headquarters    continuously    monitors 

of  his  own  responsibilities  or  assign-  the   operating   units   to   help  identify 
ment.  opportunities  for  improvement. 

Within   this  flexible   framework,  a  This   concept    is    implemented   by 
strong  central  management  group  at  using  several  sources  of  review  and 

33 

U   O  -  78  -  3 
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sample  global  corporate  ad  features  ITT  communications 
 system 

installed  in  Lufthansa's  new  Cologne  headquarters.  The  ad 

will  appear  in  leading  publications  internationally  in  Engl
ish, 

Spanish,  Portuguese,  Italian,  French,  German  and  Chin
ese. 

information  on  major  issues,  and  by 

maintaining  a  flexible  staff  of  special- 

ists and  generalists  who  can  assist  an 

operating  unit  if  it  is  confronted  with 

a  large  or  unusual  opportunity  or 

problem. The  World  Headquarters  corpo- 

rate relations  and  advertising  depart- 
ment is  one  of  a  number  of  corporate 

staffs  which  operates  within  this 

framework. 

•  Global  responsibilities — How 
does  a  company  involved  in  so  many 
marketing  activities  and  with  such  a 

variety  of  products  and  services  use 
advertising  to  achieve  its  corporate 
communications  objectives? 
We  have  learned  how  to  plan, 

coordinate,  and  control  advertising 
functions  based  on  the  strong  central 

management  concept.  The  corpora- 
tion's worldwide  advertising  function 

in  New  York  has  established  corpo- 

rate-wide standards  of  quality,  ac- 

counting procedures,  graphic  guide- 
lines, and  a  self-appraisal  program 

that  is  used  by  our  advertising  people 

throughout  the  world.  The  appraisal 
standards  are  such  that  they  can  be 

used  by  any  company  within  ITT  to 
meet  its  special  needs. 

The  New  York  based  advertising 

group  directs  and  monitors  activities 

in  Europe,  the  Middle  East  and  Airi- 
ca,  Latin  America,  and  in  the  Far 
East  and  Pacific.  It  is  headed  by  a 

director  of  advertising  and  sales  pro- 
motion who  reports  to  my  office. 

The  ITT  headquarters  advertising 

group  also  monitors  the  efforts  of 
over  80  advertising  agencies  and  is 

responsible  for  trade  shows,  graphics, 

brochures,  product  and  corporate  ad- 
vertising and  other  activities  related 

to  corporate  and  product  communi- 

•  "Management  must  manage" 
policy — One  of  the  methods  used  to 
implement  a  successful  advertising 

program  at  ITT  is  to  have  a  mini- 
mum of  red  tape.  At  the  corporate 

level  the  advertising  director  and  his 
staff  know  that  once  a  program  is 

approved  by  my  office  they  can  start 
working  on  it. 

Their  projects  seldom  get  bogged 
down  in  time-consuming  meetings  or 

stalled  because  of  the  traveling  com- 
mitments, illness  or  whatever  of  one 

individual.  Harold  Geneen,  ITT's 
chairman  and  president,  believes  that 

"management  must  manage"  and 
that  is  why  the  day-to-day  organiza- 

tional and  strategy  responsibilities  are 
left  to  the  headquarters  advertising 
section. 

To  manage  effectively,  the  adver- 

tising man's  job  functions  must  be 
clearly  defined.  For  example,  in  ITT 

headquarters  the  deputy  director,  ad- 
vertising and  sales  promotion  is  re- 

sponsible for  the  administration  of 
the  World  Headquarters  advertising 

section.  He  assists  the  director  of  ad- 

vertising and  sales  promotion  in  the 
supervision  of  almost  $90  million  in 

ITT  domestic  and  international  ad- 
vertising. 

His  responsibilities  include  evalua- 
ting the  structure  and  effectiveness  of 

unit  advertising  departments,  select- 
ing ad  agencies  and  hiring  new  unit 

ad  managers  and  indoctrinating  them 
in  ITT  policies,  procedures  and 
standards. 

Each  advertising  man  on  the  head- 
quarters staff  has  his  job  function  }ust 

as  clearly  defined  as  does  the  deputy 
director.  Keeping  the  complexity  of 

the     corporation's     involvements     in 

proper  focus  does  not  mean,  as  might 

be  expected,  a  staff  of  hundreds  of 
managers  at  World  Headquarters. 

Instead,  there  is  a  seven-man  staff 

which  supervises  the  global  oper- ation. 

They  include  the  director,  adver- 
tising and  sales  promotion;  deputy  di- 

rector, advertising  and  sales  promo- 
tion; manager,  consumer  advertising 

and  sales  promotion  services;  manag- 
er, advertising  and  sales  promotion 

services — Latin  America;  manager, 

sales  promotion  services;  administra- 
tor, sales  promotion  services;  and 

manager,  special  projects. 

•  Standards  for  control — The 
minimum  amount  of  management 

manpower  at  the  advertising  man- 
agement level  at  World  Headquarters 

reinforces  Mr.  Geneen's  "manage- 
ment must  manage"  policy.  And  it 

can  work  for  any  size  company 

providing  that  managers  have  stand- ards for  control. 

Without  standards  for  control,  ad- 
vertising will  not  in  a  significant  way 

accomplish  communications  objec- 
tives. Even  with  knowledgeable  and 

sophisticated  advertising  and  market- 
ing men  on  staff  and  with  a  cooper- 

ative and  innovative  top  manage- 
ment, advertising  managers  and  their 

subordinates  must  have  standards  for 
control. 

Our  units  use  the  ITT  Standard 

Business  Planning  Guide  to  prepare 
their  annual  advertising  plan.  The 
Guide  contains  information  about  the 

mission  of  the  advertising  function, 
problems,  measurable  goals,  strategy 

to  be  used  and  supportive  data. 
One  section  in  the  Guide  includes 

statements  on  the  benefits  which  will 

accrue  from  using  a  certain  advertis- 

nqvember  1972 35 
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Another  global  corporate  ad  used  to  communicate  ITT's  capabilities 

in  its  traditional  business  of  telecommunications  and  electronics 

in  Europe,  the  Middle  East,  Africa,  Latin  America,  and  the 

f3r  East  and  Pacific. 

jnj  strategy,  attitudes  lo  be  conveyed 

10  target  audiences  and  reasons  why 

people  buy  or  fail  to  buy  the  key 

ideas. 
In  addition  to  the  Business  Plan- 

ning Guide  several  supplemental 

manuals  further  strengthen  the  Cor- 

poration's advertising  programs  TTiey 
include: 

•  Manual  of  Accounts  in  which 

all  ITT  advertising  budgets  are  re- 

ported by  classification  in  line  with 

corporate  definitions  such  as  re- 

search, print  product  advertising,  di- 
rcci  mail,  etc. 

•  Standard  Practices  Manual  in 

which  correct  policy  and  procedures 

from  top  management  having  to  do 

with  advertising  are  explained. 

•  Guidelines  for  Advertising  com- 

municates graphic  and  copy  stand- 

ards for  the  development  of  effec- 
tive advertisements  and  collateral- 

material. 

•  Advertising  Grid  Program  is  for 

the  self-appraisal  of  the  performance 

of  advertising  and  sales  promotion 

programs  and  p)ersonncl  of  111  s 
field  units. 

•  Monthly  Progress  Reports 

which  follow  a  format  starting  with 

major  achievements,  danger  items, 

problem  areas,  current  activities  and 

future   activities. 

•  Proper  organization — Not  to  be 

overlooked  in  the  ITT  program  is 

Pcoplc-to-people  contact  which  can 

^limulate  advertising  men  through  an 

f^change  of  ideas  and  updating  of 

fonipany  policies  and  procedures, 

•his  is  accomplished  annually  at  sep- 

arate two-day  meetings  attended  by 

•■d^crtising  managers  from  the  appro- 
priate ITT  area,  as  well  as  smaller 

'fjional  meetings. 

The   first   step   then  to  producing 

effective  advertising  is  proper  organi- 
zation. From  there  will  emerge  the 

type  of  corporate  advertising  that 

will  achieve  communications  objec- 
tives. 

Next  to  organization,  top  manage- 
ment wants  a  communications  plan 

integrated  into  the  total  communica- 
tions effort.  When  such  a  plan  is 

presented  with  each  aspect  of  the 

communications  program  tied  in  to 

the  company's  marketing  objectives, 
management  is  more  apt  to  approve 

and  support  it. 

Once  a  company  has  established 

its  organizational  network  and  a  sys- 
tem of  communicating  policies  and 

procedures  to  our  advertising  people 

in  the  field  and  the  agencies  in- 

volved, then  the  advertising  depart- 

ment at  the  group  or  unit  level  can 

proceed  with  the  development  of  ad- 
vertising. The  advertising  wc  produce 

at  ITT  is  based  on  thorough  and 

tested  research  of  each  market — 

surveys;'  managers  refX)rts,  attitude 

studies,  economic  statistics,  govern- 
ment activities,  environmental  and 

social  issues.  This  time-saving  prepa- 

ration is  performed  so  that  each  ad- 

vertising program  reaches  the  corpo- 

ration's publics  effectively  and  eco- nomically. 

Each  corporate  advertising  pro- 

gram is  reviewed  not  only  in  terms  of 

the  corporate  marketing  objectives 

but  also  by  the  impact  each  ad  will 

have  on  the  geographic  areas  the 

company  serves. 

ITT's  advertising  has  had  to  keep 

pace  with  the  corporation's  continued 
expansion  and  resultant  involvement 
with  thousands  of  local  communities 

— domestic  and  foreign.  Recently  we 

have  implemented  some  of  the  most 

successful  advertising  in  our  corpora- 

tion's history  and  it  reflects  ITTs 
sensitivity  to  the  needs  of  the  areas 

and  people  we  serve.  Three  cam- 
paigns are  used  here  to  illustrate  how 

we  use  corporate  advertising  in  dif- 

ferent geographic  areas  to  achieve 

specific    communications    objectives. 

•  Global  Campaign  —  In  early 

1969,  our  corporation  launched  a 

Global  Advertising  Campaign  de- 

signed to  help  dilute  claims  by 

our  telecommunications  competitors 

abroad  that  because  of  our  diversifi- 

cation activities,  ITT  was  relegating 

the  marketing  of  telecommunications 

systems  and  equipment  to  a  secondary 
or  tertiary  position. 

Virtually  overnight  this  Gobal 

Campaign  offset  competitive  allega- 
tions; and  it  continues  to  meet  its 

objectives: 
•  To  reaffirm  Ills  international 

leadership  in  telecommunica- 
tions and  advanced  electronics 

(and   related   services); 

•  To  document  ITTs  interest  in 

the  cultural  activities  of  those 

countries  in  which  it  does  busi- 
ness. 

Since  art  is  communication  in  its 

highest  form — understood  and  used 

universally  to  express  man's  ambi- 
tions, ideals,  attitudes  and  beliefs — 

wc  turned  lo  fine  arts  for  our  illustra- 
tions. 

Each  work  of  art  is  specially  com- 
missioned from  an  artist  who  is  a 

citizen  of  the  country  in  which  the 

project  or  system  featured  in  the  ad- 
vertisement is  located. 

The  artist  interprets  in  his  own 

way  the  project  or  system;  and  his 
brief  comments  are  included  in  the 

"NOVEMBER    1972 
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The  way  to  a  kid's  head  is  through  his  stomach. 

^^3 

ITT 

U.  S.  corporate  ad,  directed  to  government  officials,  minority 

groups,  businessmen  and  other  audiences,  features  ITT's  efforts, 
coordinated  with  the  Department  of  Agriculture,  to  develop 
nutritious  foods  for  children  in  schools,  day  care  centers  and 
Head  Start  programs,  through  Continental  Baking  subsidiary. 

advertisement  featuring  his  work. 

Each  global  advertisement  appears 
in  major  international  publications 

throughout  the  world  in  English,  Ital- 
ian, German,  Spanish,  Portuguese, 

French  and  Chinese;  and  each 

reaches  an  audience  in  excess  of  17,- 
500,000. 

The  color  global  advertisements 
shown  here  are  a  sampling  of  those 
developed  and  released  to  date.  In 

addition  to  paintings,  we  have  com- 
missioned a  tapestry,  sculptures  and 

a  stained  glass  work. 
We  have  commissioned  artists  in 

24  countries  worldwide.  Without  ex- 

ception, members  of  foreign  govern- 
ment agencies  important  to  us  in  the 

marketing  of  telecommunications 

have  all  reacted  very  favorably  to 

this  campaign  concept,  particularly  to 

our  demonstrated  interest  in  a  mem- 
ber of  their  artistic  community. 

In  addition,  each  artist  without  ex- 
ception has  reported  that  his  career 

has  enjoyed  a  major  change  for  the 
better  once  the  advertisement  featur- 

ing his  work  appears. 
Research  has  documented  the  fact 

that  the  quantifiable  goals  originally 
set  down  for  this  campaign  were  too 
modest. 

•  U.S.  Campaign — In  1972,  om 

U.S.  corporate  advertising  was  de- 
signed to  communicate  the  positive 

values  and  policies  of  the  corporation 
in  a  climate  of  public  concern. 

The  objectives  detailed  here  were 
selected  in  full  recognition  of  both 

the  events  of  1971  and  the  insights 
received    from    the    1971    U.S.    and 

Global     Corporate     Research     pro- 

grams. 
Our  broad  objectives  for  1972  are: 

•  To  strengthen  the  recognition 

and  awareness  of  ITT  which 

presently  exists  among  informed 
Americans,  and  to  generate  this 

same  response  among  those  not 

yet  exposed  to  our  communica- 
tions efforts. 

•  To  gain  ready  acceptance  of, 

and  appreciation  for,  ITT  as  a 
valuable  and  beneficial  business enterprise. 

•  To  position  the  corporation  as  a 

major  company  actively  en- 

gaged in  meeting  its  environ- 
mental and  social  responsibili- 

ties. 
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•  To   establish   that   the   manage- 

ment of  ITT  is  thoroughly  dedi- 
cated to  the  systematic  training 

and  promotion  of  qualified  ex- 
ecutives, to  insure   a  continuity 

of  skilled  managers  equal  in  ev- 
ery way  to  the  demands  of  the 

future. 
The  broad  objectives  were  subse- 

jucntly      translated      into      specific, 

pH-nsurable   goals. 
Our  U.S.  campaign  utilizes  black- 

jnd-white  spreads  and  one-page 

adaptations.  These  run  in  major  pub- 
lications directed  to  the  business,  pro- 

fessional and  financial  communities, 

jjovcrnment  at  all  levels,  educators, 
employees,  investors,  and  minority 

groups. Wherever  possible,  a  direct  rela- 
uonship  is  established  between  our 

corporation's  beneficial  contributions 

to  both  the  economy  and  our  society 
on  one  hand  and,  on  the  other,  the 

role  of  ]TT's  innovative  management 
practices  and  financial  resources  as 

they  are  applied  to  each  of  these  four 
basic  strengths  of  the  corporation: 

management,  financial  acumen,  so- 
cial responsibility,  economies  of  size 

(or  multi-nationality). 

•  Latin  America  Campaign — Our 

Latin  American  corporate  advertis- 

ing, also  handled  from  World  Head- 
quarters, is  designed  to  communicate 

to  target  audiences  in  certain  coun- 

tries the  facts  concerning  ITT's 
many,  varied  and  sizable  contribu- 

tions to  the  area's  development. 

The  campaign  is  also  designed  to 

generate  favorable  attitudes  toward 
ITT,  with  particular  emphasis  on  our 

corporation's  being  a  well-managed 
and  socially  responsible  corporate  cit- 

izen wherever  it  operates. 

In  addition,  the  campaign  is  meant 
to  increase  target  audience  awareness 

that  ITT  is  the  largest  manufacturer 
in  Latin  America  of  telecommuni- 

cations equipment,  with  proper  em- 
phasis placed  on  quality,  reliability 

and  modernity. 

Special  advertising  emphasis  is 

placed  in  Argentina,  Brazil,  Mexico, 
Peru  and  Venezuela.  And  about  80 

f)er  cent  of  media  weight  is  concen- 
trated in  the  major  cities  in  these 

countries;  featured  are  local  or  na- 

tional subjects  that  lend  themselves 

to  the  further  development  of  a  posi- 
tive corporate  image. 

Media  include  four  internationally 

circulated  publications  through  which 
(Continued  on  page  42) 

When  they're  too  old  to  play, will  they  all  have  a  job? 

To  document  the  many  contributions  made  to  local  economies, 

ITT  ran  this  ad — one  of  a  series — in  Latin  America  in  English, 
Spanish  and  Portuguese. 

November  1972 
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Centuries  of  wisdom 

SiSVlNC  PtOPlt  AND  NATIONS  [VtRYWHfRE ITT 

This  Far  East  and  Pacific  corporate  ad 

links  up  ITT's  regional  capabilities  with 
the  objectives  of  the  global  art  campaign. 
It  will  appear  in  leading  Asian  business 
publications,  expanding  on  the  copy 
theme  in  the  color  global  ad  on  page  36. 

ads  in  English,  Spanish  and  Portu- 
guese reach  government  officials, 

business  executives,  communicators, 

scientists,  technical  leaders,  educa- 

tors, and  ITT  employees  and  dis- 
tributors. 

•  Corporate  ads  recruit,  too — 

One  of  the  most  important  advertis- 
ing challenges  at  ITT  has  to  do  with 

the  recruitment  of  new  managers  and 
other  executives. 

In  1959,  ITT  launched  what  is 

perhaps  the  most  comprehensive  pro- 
gram of  planned  growth  in  the  his- 

tory of  American  business.  ITT  ad- 
vertising played  an  important  role  in 
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this  program;   and   the   results   have 
been  excellent. 

The  importance  of  recruitment  is 

confirmed  by  our  corporation's  con- 
stant need  for  superior  manpower. 

(Today  we  employ  400,000  men  and 

women,  worldwide.)  Therefore,  re- 

cruitment is  always  a  considered  fac- 
tor in  all  ITT  product  and  corporate 

advertising — whether  global,  regional, 
national  or  local. 

•  Worldwide  success— YTl's  world- 
wide corporate  advertising  has  been 

successful  because  the  advertising 

function  is  organized,  sets  attainable 

communications  objectives  and  meas- 

urable goals,  and  then  uses  efrecti\.e 
creative  advertising  strategies  to  ar. 

complish  them. The  success  of  the  creative  atK 
proach  used  in  the  ITT  campaign 

featuring  the  art  of  international  an- 
ists,  for  example,  was  based  on  an 
advertising  plan  in  which  the  clement 
of  risk  was  reduced  to  a  minimuitj 

through  the  use  of  guidelines. 
Advertising  creative  guidelines  are 

included  in  the  ITT  Graphic  Stand- 
ards Manual  and  show  how  to  es- 

tablish identification  systems. 

Some  people — especially  creative 

people — might  object  to  the  so-called 
rigidity  of  guidelines.  But  guidelines 

don't  mean  that  al!  communications 
should  look  alike.  The  idea  to  run 

the  ads  featuring  fine  art  was  unique 

to  ITT  yet  the  basic  layout  and  style 

conformed  to  the  corporation's  guide- 
lines on   advertising  formats. 

What  is  also  achieved  through 

guidelines  is  flexibility  and  versatili- 

ty— the  essence  of  an  cfTcclive  iden- 
tification system.  The  system  must, 

however,  express  the  basic  attributes 

of  the  company  in  the  time-enduring 
elements  that  stand  for  the  company: 

in  trademarks,  nomenclature,  type- 
faces, formats,  and  so  forth. 

Our  policies  concerning  advertising 
leave  little  to  chance  yet  do  not  slide 

the  creative  process.  Our  advertising 

people  know  they  are  directly  re- 

sponsible for  a  variety  of  communi- 
cations functions  and  they  make  their 

own  decisions  based  on  their  knowl- 

edge of  their  unit  marketing  objec- tives. 

ITT  corporate  advertising  reflects 
the  understanding  wc  have  garnered 

from  years  of  experience  in  dealing 

with  div(5'rsc  and  complicated  mar- 
kets. In  doing  so,  we  have  been  able 

to  use  corporate  advertising  coupled 

with  a  variety  of  other  communica- 
tion strategies  to  help  achieve  ihf 

corporation's  overall  communication* objectives. 

Needham,  Harper  &  Steers  in  Nc* 

York  City  is  the  advertising  agcnO' 
for  four  U.S.  and  global  corporate 

advertising  campaigns,  and  Garon 

Advertising  Company,  same  ̂   )• 

handles  our  Latin  America  corporate 

advertising.  "^ 
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Exhibit  9:  Case  Study— Tenneco 

TENNECO 

CHEMICALS 

.  .  .  "Raising 
The  Level 

Of  Awareness' 

The  Company: 

Tenneco  Chemicals,  Inc. 

Serving  the  chemical  process  industry 

with  a  wide  variety  of  chemicals,  rang- 
ing from  basic  raw  materials  to  nearly 

finished  products,  Tenneco  Chemicals 
is  an  important  producer  in  the  areas 
of  plastics,  naval  stores,  coatings 
chemicals,  petrochemicals,  packaging 

materials,  colors  and  dyestuffs,  and  pa- 
per processing  chemicals. 

The  Problem: 

Tenneco  Chemicals,  Inc.,  a  division  of 

Tenneco  Inc.  (formerly  Tennessee  Gas 
Transmission  Co.),  was  a  new  corporate 

entity,  the  result  of  many  mergers  and 

acquisitions  among  smaller  and  older 

firms.  Many  of  these  mergers  were  car- 
ried out  within  a  three  year  period. 

Thus  the  company  had  a  fuzzy,  indis- 

tinct image.  Many  people  confused  Ten- 
neco Chemicals  with  its  parent  compa- 

ny, Tenneco  Inc.  or  Tennessee  Gas 
Transmission  Co  The  problem  was  to 
raise  the  level  of  awareness  of  TCI  and 

its  major  product  lines  among  the  man- 

agement, purchasing  officials  and  tech- 
nical staffs  of  present  and  potential 

customers. 

Strategy: 

In  June  1967  a  direct  mail,  bench  mark 

attitude  study  showed  that  chemical 

purchasing  agents  and  industry  execu- 
tives had  an  inadequate  idea  of  the  size 

of  Tf-.eco  Chemicals  and  its  major 
prodct  lines.  In  some  additional  nn 
vate  --erviews  with  a  number  of  trade 
publiztion  editors,  it  was  found  thai 

they.  :o,  lacked  a  good  understandinj 
of  wh:  the  Company  was,  so  fast  had 
the  nvgers  and  acquisitions  occurre^j 
The  Cmpany  immediately  launched  aii 
infomtive  four  color  corporate  cam- 

paign ;ddressed  to  chemical  manage, 
ment  .nd  purchasing  agents.  The  cam. 
paign  an  for  15  months  and  was  fo|. 

lowed  jy  a  second  direct  mail  attitude survey 

The  R-ult: 
The  econd  survey  of  purchasing 

agent;  and  executives  recorded  an  in- 
crease jf  over  22%  in  the  proportion 

of  resionses  stating  that  respondentj 

were  Timiliar  with  company,  its  reputa- 

tion ai:)  its  products.  Tenneco  Chemi- 

cals v,-:ich  placed  third  in  recognition 
amon£  a  field  of  five  competitors  in 
June  1}67,  landed  in  first  place  among 
the  ssr\e  competitors  in  the  August 1968  3udy. 

Basd  on  these  successes,  and  under 

the  dir-tion  of  Donald  K.  Beyer,  TCI's 
manage'  of  public  relations  and  adver- 

tising, the  corporate  advertising  pro- 

gram vas  shifted  to  Phase  2.  "Now  that 
we  hac  established  the  recognition  fac- 

tor, tiM  next  logical  step  was  to  start 

positioiing  ourselves  as  an  innovator  in 

the  chtnical  industry,"  he  says.  "That 
series  jf  corporate  ads  has  also  been 

highly  :uccessful."'  Mr.  Beyer  reports. 
"And  ve  are  just  about  to  embark  on 

Phase  1" 
Conmenting  on  his  dual  role  as  both 

public  -elations  and  advertising  man 
for  Temeco  Chemicals,  he  says  .  -  • 

'Both  ?R  and  advertising  have  the 

same  utimate  objectives:  to  communi- 
cate a  -nessage  to  audiences  ranging 

from  gir.eral  to  very  specific.  And  while 
I'm  wel  aware  of  the  believability  and 

validitj  of  PR's  editorial  approach.  I 
must  -.-nfess  that  it's  comforting  to 

know  fat,  at  least  in  the  case  of  a"  ̂  

you  cer  guarantee  your  management 
where  r  A/ill  appear,  when  it  will  appe"- 
and  e.-sctly  what  it  will  say!" 

Tha-  says  it  for  corporate  advertis- ing! ^ 
44 
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Exhibit  10:  Case  Study — Burlington  Northern 

BURLINGTON  NORTHERN  .  .  .  "Setting  the  Record  straight' 

MOST  AMERICANS  think  of  their  railroads  in  terms 

of  passenger  trains.  They  are  convinced  railroads 

don't  (or  didn't,  depending  upon  the  individuals 
fanniliarity  with  the  advent  of  Amtrak)  want  pas- 

sengers to  ride  trains.  They  believe  railroads  are 

old-fashioned  and  their  manage- 
ments incompetent,  at  best,  and 

quite  possibly  dishonest.  They 

also  seem  to  think  rail  manage- 
ments are  not  overly  concerned 

with  the  best  interests  of  the 

public. 
The  facts  tell  otherwise.  Rail- 

roads are  pretty  much  divorced 
from  the  passenger  business; 

their  ability  to  carry  enormous 
volumes  of  freight  with  just  a  few 

diesel  locomotives  on  a  very  nar- 
row roadbed  contributes  to  the 

cause  of  clean  air  and  provident 

land  use;  that  the  goods  they 
carry  (foodstuffs,  clothing,  etc.) 
cost  often  only  a  fraction  that  of 

sending  a  letter  the  same  dis- 
tance is  another  plus  for  the  industry. 

Railroads  really  are  on  the  side  of  the  angels! 

Yet  the  industry  has  a  bad  image,  and  it's 
steadily  worsening. 

If  most  of  the  nation  sees  railroading  as  an  amor- 
phous Penn  Central,  what  should  the  healthy  roads 

do  to  set  the  record  straight? 
Burlington  Northern,  which  was  formed  in  1970 

by  the  merger  of  four  western  railroads,  conducts 

a  public  communications  program  using  advertis- 

ing  and   conventional    public   relations   disciplines. 

BN's  current  television  and  print  advertising 
represents  the  results  of  more  than  a  decade  of 

experimenting  with  the  receptivity  of  the  public 
to  messages  concerning  basic  freight  information. 

The  theme  of  the  ads  go  to  the  heart  of  what 

railroading  really  is  about:  the  low  costperunit  for 

shipping  helps  keep  dOwn  prices  for  items  consum- 
ers need  and  use. 

Tests  made  of  consumer  groups  on  the  advertis- 

ing messages  provided  heartening  evidence  that  the 

public  did  indeed  get  the  message,  in  spite  of  any 
preconceptions     originally    held 

about  railroads. 
Burlington  Northern  readily 

concedes  that  ads  for  a  highly 

complex  subject  such  as  freight 

transportation  cannot  be  ex- 

pected to  make  a  professional 
traffic  manager  reach  for  hi$ 

telephone  to  route  his  next  ship- 
ment via  BN,  but  the  company 

believes  advertising  may  assist 

its  sales  and  marketing  repre- 
sentatives to  the  extent  a  shipper 

is  likely  to  welcome  a  salesn^ian 
by  commenting — favorably,  they 
trust, — on  BN  advertising  he 

may  have  seen  the  previous  eve- 

ning. 

Realizing  that  sales  are  un- 
likely to  result  from  advertising  (although  there  are 

exceptions)  BN  focuses  its  advertising  effort  on  the 

need  to  achieve  public  understanding  of  why  a  rail- 
road exists.  The  company  sees  education  and  under- 

standing as  the  primary  goal  of  its  advertising. 

While  Burlington  Northern's  communications 
goals  reflect  a  desire  for  corporate  identification — 
and  indeed  survival — there  is  a  broader  interest  in- 

volved. For  if  because  of  lack  of  public  confidence 

the  railroads  of  the  U.S.  are  denied  necessary  sup- 
port, and  aS  a  result  are  nationalized  by  forces  that 

see  government  ownership  as  a  panacea  to  all  prob- 
lems, the  causes  pf  private  enterprise  in  a  nation 

famed  for  entrepreneurs  will  suffer  a  grievous  blow- 
Its  passing  will  be  far  more  significant  than  the 

loss  of  the  steam  locomotive  whistle  in  the  night. 
D 
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Exhibit  11:  Case  Study— Liberty  Mutual 

LIBERTY  MUTUAL  .  .  ."A  History  of  Concern" 

IN  1971,  AFTER  eight  years  of  primarily  using  tele- 
vision comnnercials,  Liberty  Mutual  Insurance  Com- 

pany expanded  its  advertising  to  a  print  media  pro- 

gram. 
At  that  time,  the  insurance  industry,  as  did  other 

businesses,  came  under  increasing  criticism.  Con- 

sumers, regulatory  authorities  and  the  general  pub- 
lic were  beginning  to  seriously  question  what  insur- 

ance companies  were  doing  to  fulfill  their  social 

responsibility  to  their  policyholders  and  society  as  a 
whole.  Could  they  justify  their  existence  solely  on  the 
basis  of  collecting  premiums  and  settling  losses? 

Liberty  felt  not,  and  wanted  to  express  its  history  of 
concern  with  people  and  commitment  to  solving 
human  problems. 

The  company  wanted  its  corporate  image  to 

reflect  its  pioneering  efforts  in  the  fields  of  automo- 
tive safety,  industrial  hygiene,  pollution  and  noise 

control,  rehabilitation  and  driver  education^,Things 
the  company  had  been  doing  tor  years,  before  it 
Became  fashionable  to  do  so.  According  to  James  F. 

Lynn,  assistant  vice  president  and  director  of  adver- 

tising, "Rather  than  talking  about  new  programs  or 
ones  we  plan  to  do  in  the  future,  we  wanted  to  tell 

people  what  we  have  already  done  in  safety  and  acci- 

dent control.  We'd  already  been  there  and  felt  it  was 
time  to  tell  our  storys" 

The  theme  for  that  story — "We're  fighting  for 
your  life" — was  developed  in  conjunction  with  the 

company's  advertising  agency.  Batten,  Barton,  Dur- 
stine  &  Osborne,  Inc.  A  series  of  five  ads  highlights 

the  company's  contributions  to  "helping  people  live 
safer  more  secure  lives."  To  indicate  its  rehabilita- 

tion services,  one  ad  displays  the  mechanical  arm 

they  helped  develop — the  first  of  its  kind  for  above 
elbow  amputees.  Another  one  indicates  its  continu- 

ing research  geared  to  making  automobiles  them- 
selves safer,  which  they  began  in  1951.  The  nation- 

wide use  of  a  mobile  classroom  to  teach  people 
decision  driving  tactics  and  its  skid  control  school 

that  teaches  people  how  to  handle  deadly  skids  are 
illustrated  in  two  others.  The  fifth  ad  points  out  the 

extensive  work  the  company  has  been  doing  since 

1934  in  environmental  health  and  industrial  air  pol- 

lution. It  now  has" one  of  the  largest 
environ  mental 

health  services  fa- 

cilities of  any  com- 

pany in  the  U.S. 
The  objective  of 

Liberty's  corporate 

advertising  cam- 

paign is  to  demon- strate its  history  of 

social  commitment, 

not  to  sell  insur- 
ance. To  reach 

opinion  makers, 
business  leaders 

and  concerned  con- sumers the  company  has  run  the  campaign  in  na- 
tional magazines  since  last  September,  including 

the  New  Yorker.  U.  S.  News  &  World  Report,  For- 
tune, Newsweek,  Sports  Illustrated  and  Time. 

Liberty  shared  top  honors  with  State  Farm  Insur- 
ance for  corporate  advertising  awarded  this  year  by 

the  Insurance  Advertising  Conference.  "But,"  sayS 
Lynn,  "the  feedback  we  are  getting  from  our  policy- 

holders and  the  general  public  means  even  more 

to  us."  The  ads  have  generated  interest  in  the  com- 

pany's programs  and  requests  to  participate  '" 
them.  Individuals  have  contacted  the  company  seek- 

ing help  for  their  personal  problems.  Government 
agencies,  regulatory  authorities,  and  national  an" 

local  publications  have  asked  for  information  for  re- 
ports,studies  and  articles.  All  of  which,  of  course, 

helps  portray  Liberty's  corporate  image. 
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Exhibit  12:  Case  Study — Sperry  Rand 

SPERRYRAND.. 

"Extending  Man's 

Natural  Capabilities 

Through  Technology' 

SPERRY  RAND  CORPORATION  was 

founded  in  1955  when  the  Sperry  Cor- 
poration and  Remington  Rand  were 

merged.  Sperry's  first  corporate  ad- 
vertising program  started  late  in  1967. 

The  basis  for  the  program,  and  its  di- 
rection, came  from  the  results  of  a 

series  of  attitude  and  awareness  studies 

conducted  among  audiences  important 
to  the  corporation. 

These  studies,  continued  at  regular 

intervals,  have  given  shape  and  direc- 

tion to  two  phases  of  Sperry's  continu- 
ing corporate  communications  pro- 

gram. One  important  objective  of  the  first 

advertising  program  was  to  establish 

stronger  identification  for  the  compa- 

ny's major  corporate  divisions  and  the 
diverse  businesses  in  which  they  are 

engaged. 
Research  showed  that  our  Phase  One 

advertising  was  solving  the  general 

familiarity  problem.  It  was  making  the 

corporation's  diversity  and  types  of 
business  more  familiar  to  the  public. 

But  the  success  of  one  campaign 

created  motivation  for  another.  Be- 
cause that  same  research  showed  that 

the  corporation  was  obliged  not  only  to 

display  all  its  divisions,  but  was  also 
obliged  to  show  the  relationship  among 
the  divisions,  and  between  the  divisions 

and  the  parent  company.  In  effect,  to 
show  that  Sperry  was  indeed  more  than 
merely  the  sum  of  many  parts. 

The  objective  then  became  to  show 

Sperry  as  it"in  fact  is:  a  unified,  well- 
managed  and  far-seeing  manufacturer 
of  industrial  and  commercial  products, 

each  of  which  shares  the  common  ob- 

jective of  dramatically  extending  man's 
natural  capabilities  through  technolo- 

gy- 

Our  advertising  is  intended  to  show 

how  each  of  our  divisions  in  its  own  spe- 
cial way  contributes  to  a  single  corpo- 

rate purpose:  Making  machines  do 
more,  so  man  can  do  more. 

Sperry's  corporate  advertising  is  " 
marketing  oriented:  The  principal  audi- 

ences for  the  advertising  are  present 

and  prospective  customers  and  inves- 
tors. A  major  objective  of  the  program 

is  to  communicate  the  existence  of  total 

corporate  capabilities — to  demonstrate 
that  Sperry  is  a  unique  corporation — in 
the  extraordinary  range  of  highest  cali- 

ber engineering   expertise   and   experi- 

ence in  the  application  of  electronic, 

electrical,  electromechanical  and  hy- 
draulic technologies  that  lets  Sperry 

take  an  original  and  practical  engineer- 
ing and  sen^ice  approach  to  problem solving. 

The  corporate  program  is  intended 

to  serve  as  a  sort  of  "umbrella"  for 
divisional  advertising  on  a  worldwide 
scale. 

To  better  relate  the  corporation  and 

the  division  in  the  advertising,  a  num- 
ber of  changes  are  being  made  in  the 

corporate  identity  program. 

Although  we  are  still  officially  the 
Sperry  Rand  Corporation,  many  people 

have  always  called  us  simply  "Sperry." 
We're  going  along  with  this  common  us- 

age  and   calling  ourselves  Sperry. 
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The  advertising  program  has  been 

implemented  both  in  print  and  televi- 
sion. A  group  of  general  audience  and 

business  magazines  which  are  read 

regularly,  or  often,  by  businessmen  is used. 

Television  programs  that  statistically 

are  very  popular  with  businessmen  are 
also  used. 

By  learning  more  about  ourselves, 

and  especially  by  learning  what  we  look 
like  from  the  outside,  we  have  been 

able  to  generate  corporate  advertising 

that  seems  to  work  both  ways — to  add 
luster  to  the  corporation  through  its 

products,  to  enhance  products  by  es- 
tablishing their  corporate  origins,  and 

to  make  our  target  audience  think  well 
of  us  in  both  respects.  .         □ 
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Exhibit  13:  Case  Study— Chrysler  Motors 

CHRYSLER  MOTORS  .  .  .    "Building  on  a  Heritage  of  Strength' 

THERE  ARE  THREE  basic  directions 

for  corporate  advertising:  to  tell  what  the 
company  has  done  for  the  consumer;  to 

project  the  image,  size  and  diversity  of 

the  company,  and  to  verbalize  the  com- 
panys  social  conscience. 

We  choose  to  follow  the  first  course 

for  a  variety  of  reasons. 

Consumers  were  becoming  more  so- 

phisticated. They  sought  help  in  deter- 
mining the  difference  between  brands, 

and  why  they  should  choose  one  over 
another. 

We  believed  (and  still  do)  that  the 

most  effective  advertising  is  that  which 

limits  itself  to  a  single  message.  Reader- 
attention,  or  the  time-span  of  a  radio  or 
TV  commercial,  is  too  short  to  sell/ex- 

plain both  a  product  and  an  engineering 
story.  We  split  our  campaigns:  corporate 
ads  described  engineering  features,  and 
when  the  divisional  ads  referred  to  these 

features  the  mention  was  stronger. 

The  corporate  ads  were  designed  to 
build  an  umbrella  image  of  engineering 
excellence,  while  the  division  ads  would 

concentrate  on  brand  identity. 

The  campaign  banner  for  corporate 

was  "Extra  Care  in  Engineering".  It  was 
based  on  the  concrete  facts  of  our  engi- 

neering developments,  not  on  vague 

promises,  or  generalities. 
The  print  ads  and  radio  spots  were 

pretested  for  concept  acceptance  and 

post-tested  for  readership  and  awareness 
levels.  This  is  standard  procedure  with 
us.  TTie  ads  communicated  well. 

As  our  budget  would  not  allow  domi- 
nance in  alll  media,  nor  special  messages 

to  each  public,  yet  demanded  national 

coverage,  we  targeted  our  publics  quite 
speciScally.  We  concentrated  on  major 

markets  and  upon  multi-car  households. 
The  bulk  of  the  budget  was  assigned 

to  spot  radio  in  the  top  25  markets. 

The  opening  month  of  saturation  radio 
raised  the  public  level  of  awareness  by 

49  percent. 

Magazines  supplemented  the  radio 
effort. 

By  April  1971  our  research  showed 

that  the  association  of  "Extra  Care  in 

Engineering"  and  Chrysler  had  increased 
126  per  cent  over  our  August  bench- mark. 

As  the  ads  ran  we  continued  our  con- 
sumer measurements.  More  and  more 

people  identified  Chrysler  Corporation  as 

the  firm  which  lakes  "Extra  Care  in  En- 

gineering." We  were  building  on  a  heri- 
tage of  strength,  but  even  we  were  sur- 

prised by  the  new  awareness  and  interest 
which  were  recorded. 

We  feel  that  the  job  of  corporate  ad- 
vertising is  really  more  important  than  it 

was  only  two  years  ago.  We  must  con- 
tinue to  assert  that  there  is  a  difference 

in  our  cars  and  thus  build  a  greater  ac- 
ceptance for  the  brands  our  dealers  sell. 

We've  extended  our  banner  to  empha- 
size what  we  believe  is  indeed  a  very 

strong  difference:  "Extra  Care  in  Engi- 

neering ...  It  Makes  a  Difference."  Pre- 
testing showed  that  the  new  banner  line 

was  preferred  by  73  percent  of  the  re- 

spondents. 
Ours  is  not  a  typical,  institutional,  ad- 

vertising campaign.  It  is  the  strong  sup- 
porting cast  which  helps  our  individual 

brand  advertising  be  more  effective.  It 
builds  on  our  heritage  of  engineering 

leadership,  and  bespeaks  our  commitment 
to  a  continuing  excellence  which  we  call 

"Extra  Care  in  Engineering."  D 
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Exhibit  14:  Case  Study—State  Farm 

STATE  FARM  INSURANCE  COMPANIES  .  .  .  "Responding  /o  o  Need" 

DRUG  DEATHS.  Prison  reform. 

Wiretapping  Street  crime.  Gun 

control.  Urban  decay.  Busing.  Abor- 
tion. We  are  bombarded  with  an 

endless  parade  of  social  problems 
in  need  of  solving,  causes  crying 

for  attention.  They  push  and  shove 
for  headlines  only  to  be  replaced 

by  newer,  more  urgent  problems. 

The  trouble  is  that  the  old  prob- 

lems don't  go  away.  At  least  not 
many  of  them. 

Now  there's  an  organized  at- 
tempt to  solve  one  of  our  most 

lethal  social  problems,  one  which 
has  long  since  failed  to  excite  the 
headline  writers  and  the  public. 

Messages  that  call  attention  to 
drunk  driving  have  never  been  very 

effective  in  reaching  those  who  take 
a  civilized  social  drink  once  in  a 

while  before  getting  behind  the 
wheel. 

But  drunk  drivers  aren't  civi- 
lized. Every  year  they  kill  close  to 

30,000  people.  When  the  U.  S. 

Department  of  Transportation  at- 
tacked the  problem  in  a  serious 

way,  they  found  that  the  killers  can 

be  identified — and  rather  precise- 

ly. Some  of  them  are  social  drink- 

ers who  don't  have  the  good  sense 
to  know  when  they've  had  too  much. 
But  most  are  problem  drinkers. 

People  with  a  chronic  need  for  alco- 

hol. They've  probably  been  ar- 
rested before  for  DWI  (driving 

while  intoxicated),  Drunk  and  Disor- 
derly or  the  like.  Their  problem 

may  be  known  to  local  social  agen- 
cies. Or  they  may  have  been 

treated  in  local  hospitals. 

The  Department  of  Transporta- 
tion is  targeting  an  attack  on 

the  problem  drinker  through  its 
Alcohol  Safety  Action  Program. 
AS. A. P.  is  government  shorthand 

for  doing  something  now.  The  some- 
thing is  a  string  of  action  programs 

across  the  country  where  a  variety 

of  countermeasures  are  being 

demonstrated,  measured  and  eval- 
uated. 
These  countermeasures  a  r  e 

aimed  at  identifying  and  appre- 

hending the  problem  drinker,  mak- 
ing sure  his  case  is  handled  prop- 
erly by  the  courts,  seeing  that  he  is 

brought  into  treatment,  and  keep- 
ing him  off  the  road  until  that  treat- 

ment is  effective. 
State  Farm  Mutual  Automobile 

Insurance  Company,  the  nation's 
largest  auto  insurer,  supports  this 

program  because  if  every  drunk 
driver  were  taken  off  the  road,  the 

number  of  highway  deaths  and  in- 

juries would  be  dramatically  re- 
duced. That  could  mean  lower  in- 

surance rates.  But  mostly,  the 
waste  of  human  resources  would  be 

stopped. 

In  constructing  a  public  service 
advertising  campaign  in  support  of 

the  DOT  program.  State  Farm  and 
our  advertising  agency,  Needham, 

Harper  &  Steers  Advertising,  Inc., 
decided  to  see  firsthand  what  was 

being"  done  in  the  places  where 
A.S  A.P.'s  are  being  conducted. 

We  talked  to  the  project  direc- 
tors, law  enforcement  officers,  so- 

Vermont  is  tossing  a  party 
for  drunk  drivers. 

cial  workers  and  judges.  And  we 

came  away  impressed  that  some- 

thing very  important  is  indeed 

being  done. 
Out  of  this  firsthand  experience 

an  advertising  campaign  was 

created  that  dramatically  communi- 

cates that  (1)  drunk  drivers  kill, 

(2)  the  government  has  a  program 

to  keep  them  off  the  road,  (3)  it's 
working,  and  (4)  State  Farm  is  be- 

hind it.  It  invites  concerned  people 

to  ask  Washington  how  they  can  get 

a  program  like  this  in  their  town. 
These  ads  are  appearing  in  Time, 

U.  S.  News  and  World  Report,  Read- 

er's Digest  and  Forbes  this  year. 

Each  of  the  AS. A.P.'s  demon- 
strates a  number  of  counter- 

measures.  We've  chosen  not  to  cat- 
alogue them  in  our  ads  but  rather 

to  focus  on  one  measure  which  dra- 

matically personifies  the  program. 
This  summer  the  Department  of 

Transportation  issued  a  report  eval- 
uating the  effectiveness  of  the  first 

eight  of  the  thirty-five  A.S.A.P.'S 
currently  funded  by  the  govern- 

ment. The  report  concluded  that 

"...  if  with  the  catalytic  effect  of  an 

ASAP,  every  state  could  implement 

a  comprehensive  alcohol  counter- 
measure  program  throughout  its 

territory  as  effective  as  the  first 

eight  appear  to  have  been  then  we 
might  look  forward  to  achieving  an 
annual  national  savings  of  nearly 

5,000  lives." The  ads  are  aimed  primarily  at 

state  and  local  officials  and  con- 
cerned citizens  who  can  influence 

the  establishment  of  such  pro- 
grams in  their  communities. 

State  Farm  hopes  that  our  spon- 
sorship of  this  campaign  will  help 

put  an  end  to  the  senseless  slaug*"' 
ter  on  the  highways.  It's  advertising 

that  we  feel  is  responsive  to  soci- 
ety's needs  and  we're  proud  to  p'^y 

a  part.  ^ 
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Exhibit  15:  Case  Study— Metropolitan  Life 

METROPOLITAN  LIFE  .  .  .   "Our  Business  Is  Life" 

THE  METROPOLITAN  LIFE  Insur- 

ance Company's  new  ad  campaign 
for  national  TV  and  consumer  mag- 

azines continues  to  use  the  theme 

adopted  in  1970:  We  sell  life  insur- 
ance. But  our  business  is  life.  Obvi- 

ously, it  works. 

According  to  the  company's  ad 
people,  the  new  campaign  projects 
Metropolitan  Life  as  a  top  leader  in 

life  and  health  insurance,  and  an- 

nuities. In  other  words,  it's  the 

"company  to  buy  from"  and  con- 
sumers couldn't  do  better  than  to 

deal  with  one  of  the  more  than  27,- 
000  people  in  its  field  sales  force 
across  the  United  States  and  in 

Canada. 

As  a  result.  Metropolitan  reports 

that  its  sales  force  is  already  get- 

ting a  greater  feeling  of  self- 

awareness,  one  of  the  campaign's 
chief  objectives.  On  a  series  of  TV 
messages, members  of  the  sales 

force  are  depicted  as  full-time,  well- 
trained,  reliable  life  insurance  ad- 

visors who,  in  addition  to  doing  a 

thorough,  professional  job  of  sell- 
ing insurance,  help  people  while  off 

the  job  in  (actual)  community  activ- 
ities. The  messages  say,  in  effect, 

that  people  come  first  with  a  Metro- 
politan representative;  he  is  a  good 

person  to  do  business  with  because, 

to  him,  helping  people  is  more  than 

a  job. 

So  the  overall  impression  con- 
sumers get  is  that  Metropolitan 

Life  is  a  company  vitally  interested 
in  individuals  and  families  when  it 

comes  to  assuring  their  financial 

future  on  the  one  hand,  and  a  com- 

pany of  professionals  who  substan- 
tially contribute  to  the  needs  of 

their  respective  communities  on 
the  other. 

Initially,  the  "our  business  is 

life"  theme  (developed  with  Young 
&  Rubicam)  projected  the  company 

54 

as  no  Johnny-come-lately  in  matters 
of  social  concern.  The  initial  TV 

messages  and  print  ads  featured 

the  company's  active  concern  with 
high  infant  mortality,  diphtheria, 

the  need  for  visiting  nurse  pro- 

grams, etc.  Now  the  company's 
magazine  ads  and  TV  messages 
have  addressed  themselves  to 

"new"  concerns  facing  communities 

today:  Drug  Education,  V.D.,  Learn- 
ing Disabilities,  and  Day  Care. 

Metropolitan  Life  implements  it's 
advertising  messages  by  selecting 

.Ajunkid  fwji  nls  shi«ldW»  be  ihc  k<!  mkno* 

media  with  audiences  whose  charac- 

teristics coincide  with  the  compa- 

ny's major  marketing  objectives, 
such  as  reaching  a  large  number  of 

heads  of  households,  ages  18-34, 

who  are  better-educated,  higher- 
income  prospects.  The  company 

also  selects  media  which  Metropo- 
litan representatives  themselves 

feel  will  help  make  a  favorable  im- 
pression on  prospects. 

At  present.  Metropolitan's  TV 
messages  appear  each  week  on 

ABC-TV's  NFL  Monday  Night  Foot- 
ball program.  In  addition,  the  com- 

pany has  a  scatter  plan  of  30  sec- 
ond TV  spot  messages  on  top-rated 

prime  time  NBC-TV  shows,  includ- 

ing "Sunday  Mystery  Movie." 
"Night  Gallery."  "The  Wednesday 

Night  Movie,"  "Search,"  and 
"Emergency." 

Magazines  on  the  consumer  ad 

schedule  are:  Life,  Time.  Newsweek, 

Sports  Illustrated,  Reader's  Digest, 
U.S.  News  and  World  Report,  and 

National  Geographic. 

To  measure  the  campaign's 
effectiveness,  the  company  is  using 

its  own  ad  research  people.  Young 

&  Rubicam's  public  attitude  and 
marketing  study  programs,  and 
studies  conducted  by  independent 

specialists.   So  far,   very  good! 

A  feedback  device  that's  proving 
to  be  a  major  plus  for  Metropolitan 

in  more  ways  than  one  is  the  offer- 

ing of  special  booklets  in  their  so- 
cial concern  print  ads.  For  exam- 
ple, the  ad  on  drug  education  offers 

"To  Parents/About  Drugs.  "  To 
date  more  than  one  million  copies 

have  been  distributed  free  to  con- 

sumers on  request.  The  company's 
magazine  ads  on  V  D.  and  Learning 
Disabilities,  also  offering  fre« 

booklets,  have  received  strong  re- 
sponse, too. 

Such  yardsticks,  together  with 

the  close  liaison  between  Metropoli- 
tan's advertising  department  and 

its  marketing  and  field  manage- 

ment, corp»orate  communications, 

and  other  key  departments,  fosters 

a  flexible  approach  toward  the  na- 

tional advertising  program.  With 

such  flexibility.  Metropolitan  afw 

Young  &  Rubicam  are  sensitive  to 

any  signs  that  might  call  ̂or 

change.  So  far  Metropolitan  Lite 
reports  no  changes  anticipated.  U 
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Exhibit  16:  Case  Study— Trans  Union 

TRANS  UNION 
.  .  "Getting  the  Most  for 

Communications  Dollars" 

B  €OT>r>C  mnPOOATXJN 

AFTER  77  YEARS  established  rec- 
ognition as  Union  Tank  Car  Company, 

the  corporation  created  a  new  name, 
Trans  Union  Corporation,  in  1969. 

Recognizing  that  our  affiliates'  prod- 
ucts and  services  enjoyed  excellent 

recognition  and  reputation,  however,  we 

enlisted  their  support  in  our  "image" 
campaign.  Advertising,  sales  promo- 

tion, public  relations  and  marketing 
managers  at  each  member  company 
were  briefed  on  how  they  could  help  the 
corporate  effort  by  incorporating  strong 
Trans  Union  identification  into  their 

ads,  publicity,  labels,  sales  literature, 
trade  show  exhibits  and  products.  A  de 
tailed  corporate  identity  manual  was 

prepared  to  facilitate  uniformity  in  their 
individual  efforls. 

On  the  other  side  of  the  coin,  the 

corporate  campaign  was  structured  to 

provide  marketing  support  for  the  affil- 

iates while  building  "image"  for  Trans 
Union. 

The  advertising  campaign  developed 
by  Marsleiler  documented  the  new 

diversified  image  of  Trans  Union  by 

featuring  at  least  three  separate  divi- 
sions per  ad.  Marketing  support  for  the 

featured  affiliates  was  provided  by  copy 
and  illustrations  describing  products 
and  services  that  were  most  important 
to  their  individual  sales  objectives. 

Publicity  provided  another  simple, 

but  effective,  means  of  adapting  affili- 
ate marketing  communications  to  cor- 

porate "image"  building.  The  same  re- 
'.'dses  announcing  significant  product 
an>.  technological  improvements  to 

affiliate's  vertical  markets  were 
adapted  for  Trans  Union  announcement 
to  horizontal  and  financial  media. 

Phase  Two  of  our  total  communica- 
tions effort  also  involved  the  establish- 

ment of  another  new  corporate  name. 

Selected  to  unify  Trans  Union's  eight 
water  and  waste  treatment  affiliates  un- 

der a  single  corporate  umbrella, 
Ecodyne  Corporation  was  established  as 

a  wholly  owned  subsidiary. 
Since  each  Ecodyne  affiliate  ranked 

as  a  leader  in  its  specific  market,  their 

recognition  and  reputations  formed  the 

foundation  of  the  new  "image"  building effort. 

Drawing  on  the  affiliates'  technologi- 
cal leadership  and  long  list  of  satisfied 

customers,  an  intensive  technical  fea- 
ture and  case  history  article  program 

was  begun.  Within  18  months,  this 

publicity  effort  produced  over  100 
major  placements.  In  every  case,  the 
articles  built  recognition  for  Ecodyne 

while  promoting  affiliate  products. 
These  traditional  public  relations 

techniques  were  augmented  by  a  pro- 
gram to  acquaint  key  editors  with 

Ecodyne  and  its  major  role  in  the  fast 

growing  water  pollution  control  field. 
Corporate  advertising  support  for 

Ecodyne  included  two  distinct  pro- 
grams. First,  was  the  inclusion  of 

Ecodyne  products  and  customers  in  the 
Trans  Union  Wall  Street  Journal  cam- 

paign. Second,  the  theme  from  the 
Trans  Union  advertising  was  adapted  to 
a  series  of  Ecodyne  advertisements  in 
horizontal  and  selected  vertical  trade 

media  to  complement  affiliate  space 

programs. 
Further  corporate  support  for  the  to- 
tal communication  effort  on  behalf  of 

.£codyne  also  was  provided  in  the  Trans 
Union  annual  report. 

The  18  month  Ecodyne  total  commu- 
nications effort  culminated  with  a  public 

offering  of  the  water  pollution  control 

company's  stock. 
The  third  phase  of  Trans  Union's  on- 

going total  communication  program  in- 
volves the  simultaneous  effort  to  create 

corporate  identities  and  strengthen  the 
marketing  efforts  of  emerging  affiliate 

groups    such    Trans    Union    Land    De-  ^ 
velopment.    Trans    Union    Leasing   and  iH5.^i=rT;v^Zi   rnrlf^^^r- 

the  Transportation  Group.  sJ^r^^CZT"        ̂ ^F^^^^"^^ 

Using    the    same    techniques    that  ■_~^'£E^l^^  fzlS^^ 

proved    successful    in    earlier   phases,  l^,.L£i^^^:i:  '-S-.^'^^'CZ'^ 
the   current   total   communication   pro-  -.Z^^ZI.        "     ̂ I^:9- 

gram    is   coordinating   advertising   and  '-£^££=1  1*^^   '~-§^ir.      _ 
public    relations    support    from    Trans  ̂ 7^^.  3?.***   it:r.ir.^rT_--=t 

Union  with  the  marketing,  sales  promo-  i~-:SrJE=^-^=^   ~SrE^'=-=^   ' tion   and  advertising  efforts  of  the  in-  g  ECOD/NE  CORPORATION 
dividual  affiliates.  Q       -«—.,.„>.-. c.™-, 

Ecodyne  has 
12,389  installations 

helping  manufacturers 
manage  their  watet 
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Exhibit  17:  Case  Study — North  American  Rockwell 

NORTH  AMERICAN  ROCKWELL  .  .  .   -Idenflfy,  Identify,  Identify' 

ON  SEPTEMBER  22,  1967  North  Amer- 

ican Aviation,  Inc.,  a  giant  in  aero- 
space, and  Rockwell  Standard  Corpora- 

tion, a  major  automotive  and  industrial 

products  company,  merged  to  form 
North  American  Rockwell  Corporation 

(NR). 
Here  was  a  new  company  with  a  new 

name. 

On  that  day  in  1967,  NR's  public 
relations  and  advertising  staff  was 
faced  with  a  problem  of  monumental 

proportions.  We  had  to  inform  the  pub- 
lic that  there  was  no  longer  a  North 

American  Aviation  nor  a  Rockwell- 
Standard.  But,  more  importantly,  we 
had  to  tell  the  story  of  a  new  corpora 
tion,  North  American  Rockwell. 

We  needed  a  corporate  advertising 

and  identity  program  addressed  to  our 

principal  publics. 

We  embarked  upon  a  three  year  cor- 

porate advertising  campaign  to  identi- 
fy, identify,  identify. 

An  initial  campaign  used  the  "pos- 
inon"  approach  of  a  "positive,  inferen- 

tial, nonstatement."  Th*t  was  "When 
North  American  Rockwell  Does  Some- 

thing .  .  .  North  American  Rockwell 

Does  It  Well." 
In  keeping  with  the  identity  ap- 

proach, a  new  corporate  symbol  was  de- 
signed, and  used  prominently  in  the 

signature  of  each  ad. 

To  complement  these  "posinon"  ads 
which  ran  in  major  news  and  financial 

magazines,  we  initiated  a  "scatter"  ad 
program  in  the  Wall  Street  Journal. 

These  identified  NR  and  its  primary  ca- 
pabilities in  three  ads. 

In  late  1971,  as  we  found  that  our 

identity  campaign  was  succeeding,  we 
determined  it  was  time  to  place  more 

emphasis  on  developing  our  corporate 
image. 

The  first  step  was  to  find  a  theme,  a 

slogan  that  conveyed  the  strengths  of 
North  American  Rockwell. 

Since  NR's  principal  thrust  from  the 
beginning  was  the  transfer  of  technolo- 

gy from  aerospace  and  electronics  to 
the  commercial  activities  of  the  auto- 

motive and  industrial  products  mar- 
kets, we  had  a  natural  starting  point. 

After  months  of  discussion  and  re- 
viewing hundreds  of  suggestions,  we 

and  our  advertising  agency  arrived  at 
the  slogan  which  is  the  focal  point  of 

our  1972  campaign.  "North  American 
Rockwell — Where  Science  Gets  Down  to 

Business." When  North  Amencan  Rcckwel 
bukls  a  txJEJness  machinft 

North  Amencan  Rxkvwel 
buids  a  bus»iess  rr«chne 

^   .— 

While  continuing  with  our  print 
schedule,  we  initiated  a  series  of  televi- 

sion commercials  in  July  which  run  dur- 
ing evening  news  programs  in  twelve 

major  markets  from  New  York  to  Los 

Angeles.  These  emphasize  the  compa- 

ny's broad  range  of  capabilities  center- 
ing around  Our  new  slogan.  □ 
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Exhibit  18:  Case  Study— Utilities 

Demarketing  Power: 
Utility  Companies  Explain 
the  Energy  Crisis 

BY  ROBERT  M.  SPRINGER,  JR.   ' 

So  MUCH  TO  DO,  
GO  little  time," "Is  anybody  listening?,"  "To 

have  or  to  have  not,"  "The 
Gap."  Do  any  of  these  ad 

headlines  sound  familiar?  They  should, 

because  they  are  just  a  few  of  the 

many  energy  shortage-related  corpo- 
rate advertisements  appearing  in  the 

New  York  Times  and  other  leading 

newspapers  m  tne  past  year.  The  na- 

tion's major  energy  producers  are  in- 
vesting heavily  in  corporate  advertis- 

ing to  awaken  public  interest  in  the 

power  shortage,  as  the  shadows  of 
the  crisis  begin  to  lengthen. 

Analysis  of  the  public  relations 
and  publicity  efforts  of  thirty  of  the 

leading  power  utility  companies  dis- 
closes that  the  majority  of  these  com- 

panies are  engaged  in  extensive  pro- 
grams to  alert  their  publics  to  prob- 

lems which  can  be  expected  as  fuel 

supplies  become  less  plentiful.  These 

programs  appear  to  be  built  around 
three  major  themes,  all  interrelated, 

and  all  designed,  in  various  ways,  to 

ease  the  burden  of  expected  short- 

ages. Of  the  30  companies  investi- 
gated, there  were  none  which  had  not 

taken  action  in  at  least  one  of  these 

three  major  areas,  and  most  had  been 
involved  in  all  three. 

The  first  of  the  major  programs 

advanced  by  the  privately-owned 
power  utilities  is  one  to  prepare  the 

RoBEKT  M.  Spmngek,  Ik.  it  associatt  pro- 
fessor-marktiing,  Loyola  Univertity,  New 
Orleans,  Louisiana. 

32       ̂ ^  v.i,- 

public  for  increased  rates.  Since  these 
rate  increases  are  normally  subject  to 

approval  by  regulatory  commissions, 
which,  in  turn,  are  at  least  partially 
responsive  to  the  public  will,  gaining 

public  understanding  of  the  underly- 
ing reasons  for  the  increases  is  of 

paramount  importance.  A  second  ma- 
jor theme  is  power  conservation. 

Most  utility  companies  now  have  at 

least  some  power  conservation  pro- 
grams, and  a  few  have  very  effective 

large-scale  campaigns  designed  to  en- 
courage the  public  to  conserve  power. 

The  third  theme  is  the  publicity  given 

to  the  development  of  new  sources 
of  power.  Of  these  new  sources  of 

power,  nuclear  power  appears  to  be 

getting  the  most  coverage,  particu- 

larly the  nuclear  "breeder"  reactor, 
which  may  be  the  most  promising 

long-range  development.  Many  utility 
companies  also  have  made  extensive 

progress  in  educating  their  customers 
on  environmental  matters;  and  en- 

vironmental aspects  are  often  in- 
cluded in  discussions  of  other  prob- 

lems, for  example,  the  adverse  en- 
vironmental aspects  of  high  sulphur 

coal  as  a  reason  for  using  low  sulphur 

coal,  which,  in  turn,  affects  consumer 
rates. 

With  regard  to  rate  increases,  it  is 

expected  that  power  costs  to  the  con- 
sumer will  go  up  at  the  rate  of  from 

5  to  10  per  cent  a  year,  for  at  least 

the  next  fifteen  years.'  The  reasons 
are  simple  and  basic.  The  first,  and 

(Turn  to  page  34) 
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Th«  SACond  reason  for  cost  Increases  grows  out  of  concern 
for  the  environment.  The  inexpensive  oil  and  coal 

fuels  used  by  the  power  utilities  in  the  past  were  often 
high  in  sulphur  content  and  other  pollutants.  Reduction 

of  the  volume  of  undesirable  gases  discharged 
into  the  atmosphere  may  necessitate  the  use 

of  higher  grade,  and  thus  more  expensive  fuels. 

DEMARKETING  FOWER     (Continued  from  page  32) 

probably  most  important,  is  that  the 

nation  is  beginning  to  run  short  of  eas- 
ily and  inexpensively  obtainable  fossil 

fuels.  Although  there  are  stilJ  large  re- 
serves of  fuel  remaining  in  this  coun- 

try, they  are  either  harder  to  recover, 

or  are  low-grade  and  require  more 
costly  processing.  The  second  reason 

for  cost  increases  grows  out  of  con- 
cern for  the  environment.  The  inex- 

pensive oil  and  coal  fuels  used  by  the 
power  utilities  in  the  past  were  often 
high  in  sulphur  content  and  other 

pollutants.  Reduction  of  the  volume 

of  undesirable  gases  discharged  into 
the  atmosphere  may  necessitate  the 
use  of  higher  grade,  and  thus  more 
expensive  fuels.  Other  methods  of 

treating  gases,  such  as  air-cleaning 
filters,  precipitators,  and  scrubbers, 

are  also  expensive.  Strip-mining,  an 
economical  way  to  obtain  coal,  but 
damaging  to  the  environment,  has 
been  restricted  in  a  number  of  areas. 

Limitations  on  strip-mining  will  in- 
crease coal  prices,  since  other  sources, 

iuch  as  deep  miius,  are  more  expen- 
sive. Coal  prices  have  been  further 

pushed  up  by  costly  mining  safety 
measures  required  by  recent  laws, 

and  by  minere'  pension  funds.  Fi- 
nally, the  overall  inflation  in  our 

ecoooray  is  reflected  in  higher  cosU 
of  labor  and  materials.  The  costs  of 

building  new  power  plants,  for  ex- 

ample, hat  gone  up  more  than  35  per 
cent  since  1966.* 

Mou  of  the  power  utilities  are  tak- 

ing a  cautious,  well-reasoned  ap- 
proach in  explaining  the  need  for  rate 

increases.  Rate  increases  are,  of 

course,  a  very  unpopular  subject  with 

the  consuming  public,  particui'arly 
when  the  increases  are  made  by  a 

monopoly,  and  there  is  no  alternative 

source  of  supply.  A  typical  explana- 
tion of  the  requirement  for  increases 

was  given  in  a  pamphlet  distributed 

in  1972  by  the  Pacific  Gas  and  Elec- 
tric Company.  In  this  pamphlet,  John 

F.  Bonner,  company  president,  is 

quoted  as  saying,  "Higher  energy 
rates  are  inevitable.  There  is  no  other 

way  the  job  can  be  done.  .  .  .  The 

piper  must  be  paid,  and  the  dancers 
to  his  tunc  in  this  context  are  the  con- 

sumers—everybody at  home,  on  the 
farm,  in  labor,  in  the  schoolhouse, 

laboratory,  and  library." 

ASSOCIATIONS  ACTIVE 

Utility  trade  associations  also  have 

been  active  in  explaining  the  need  for 

higher  rates.  The  Investor-Owned 
Electric  and  Power  Companies,  a 
loose  association  of  utility  companies, 

sponsored  a  two-page  ad  in  a  recent 

issue  of  Reader's  Digest  with  the  cap- 
tion, "Do  electric  rates  have  to  keep 

going  up?"  The  question  was  an- 
swered in  the  affirmative,  of  course, 

"Electric  rates  must  go  up.  ...  It  is 
obvious  .  .  .  that  our  costa  will  con- 

tinue to  climb.  .  .  .  This  inevitably 

means  increases  in  electric  rates.  We 

ask  for  your  understanding  of  this 

inescapable  fact."  An  article  in  an 

earlier  issue  of  the  Reader's  Digest 
by  Ralph  Kinney  Bennett  said  it  an- 

other way,  ".  .  .  the  immediate  pros- 
pects in  the  power  crisis  are  for  less 

reliable  service,  higher  bills,  and  pos- 

sible rationing  in  some  areas."* 
One  of  the  most  innovative  meth- 

ods for  obtaining  public  understand- 
ing of  the  reasons  for  higher  rates 

was  a  TV  series  of  commercials  spon- 
sored by  the  Philadelphia  Electric 

Company  in  1972.  According  to  T.  H. 

Mooney,  Manager  of  the  Public  In- 
formation Department,  the  series  was 

designed  to  "open  a  line  of  commu- 
nications between  ourselves  and  our 

customers."  The  series,  put  on  in  May, 
1972,  starred  TV  actor  Leslie  Niel- 

sen, and  customers  of  the  company. 

The  series  covered  not  only  rate  in- 
creases, but  blackouts,  nuclear  power, 

and  pollution  as  well. 

The  technique  used  in  the  two> 
minute  commercials  sponsored  by 

Philadelphia  Electric  was  about  20 
seconds  of  critical  comment  by  the 

coippany's  customers,  followed  by 
14p  seconds  of  explanation  of  what 

the  company  was  doing  about  each 
problem.  Leslie  Nielsen  did  most  of 

the  explaining  in  an  informal,  objec- 
tive, and  frank  manner,  not  attempt- 

ing to  hide  or  cover  up,  but  admitting 

that  problems  did  exist  Typical  cus- 
(Continued  on  pane  39) 

34 
PUBLIC    RELATIONS  JOURNAL 



34 

**Wliy  do  we  need 
miclear  power  plants?^ 
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OEMARKETING  POWER (Continued  from  page  34) 

totaer  comments  which  led  off  the 

commercials  included,  "I  don't  want 
to  pay  any  more,  no  matter  what,  un- 

less I  see  something  more  for  my 

moaty,"  and  "I'll  be  using  candles 
after  this  (latest  rate  increase)."  Ex- 

planations by  Nielsen  pointed  out 
that  the  company  was  facing  a  45  per 
coit  increase  in  construction  costs  in 

Philadelphia,  higher  interest  rates,  and 

a  higher  cost  of  low-pollution  fuels. 
How  effective  was  the  campaign? 

The  total  cost  amoumed  to  approxi- 

mately $350,000— $250,000  for  air 
time  and  $100,000  for  the  cost  of 
the  show.  Two  research  studies  were 

done  to  evaluate  effectiveness — one 

by  Behavior  Systems,  Inc.,  (BSI), 

and  the  other  by  Wittreich  Associ- 
ates, Inc.  The  results  of  these  re- 

search efforts  were  overwhelmingly 

positive.  The  BSI  study  showed  that 

nearly  two-thirds  of  the  1.2  millicm 
families  in  the  five  county  marketing 
area  saw  one  or  more  of  the  TV  mes- 

sages, and  that  84  per  cent  of  those 

who  respoaded  to  questions  regard- 
ing the  commercials  agreed  with  the 

steps  Philadelphia  Electric  is  taking 
to  solve  its  problems.  The  Wittreich 
study,  which  evaluated  attitude 

change,  indicated  that  24  per  cent  of 
all  customers  moved  from  a  negative 

to  positive  attitude  regarding  Phila- 

delphia Electric's  position  on  such 

important  issues  as  rate  increases, 

pollution,  and  nuclear  power.  This 

degree  of  attitude  change  was  consid- 
ered by  Wittreich  to  be  highly  suc- 

cessful in  comparison  with  other  at- 

titude change  campaigns.* 

CONSERVATION  ACTIVITIES 

At  least  eighty-one  investor-owned 
electrical  utility  companies  have  be- 

gun power  conservation  activities  of 
one  kind  or  other,  according  to  a  list 

compiled  by  the  Edison  Electrical  In- 
stitute early  in  1973.  Others  in  the 

energy  field,  including  a  number  of 

the  major  oil  companies  and  appli- 
ance manufacturers,  are  encouraging 

conservation.  Many  state  regulatory 

commissions  have  joined  the  Federal 
Government  in  calling  for  strong 

energy  conservation  measures. 

In  terms  of  dollars  spent  and  re- 
sults achieved,  public  relations  cam- 

paigns conducted  by  Northeast  Util- 
ities m  New  England  and  Consoli- 
dated Edison  in  New  York  are  amcmg 

the  most  impressive.  Both  these  com- 
panies early  realized  the  implications 

of  the  squeeze  brought  about  by  in- 
creasing demand  and  reduced  re- 

sources. In  1969  Northeast  Utilities 

abandoned  promotional  advertising 
aimed  directly  at  the  customer,  and 
in  1971  undertook  an  informational 

advertising  program  designed  to  en- 
courage wise  use  of  electricity.  Ac- 

cording to  E.  F.  Sturgeon,  an  official 

of  the  company,  advertising  expendi- 
tures amounted  to  approximately 

$500,000  in  1971,  $900,000  in  1972, 

and  will  be  approximately  $500,000 
in  1973.  This  effort  has  been  largely 

devoted  to  commuiucating  to  con- 

sumers, shareholders,  opinion  lead- 
ers, and  others  through  a  large-scale 

institutional  advertising  campaign. 

Unfortunately,  there  has  been  some 
criticism  of  the  extent  of  this  public 

relations  effort  and  the  state  legisla- 
ture currentiy  is  considering  measures 

to  limit  such  expenditures." 
The  magiutude  and  scope  of  the 

Consolidated  Edison  conservation 

program  in  New  York  is  truly  im- 
pressive. At  the  end  of  1970,  Con- 
solidated Edison  cancelled  its  sales 

promotion  efforts  and  disbanded  its 

sales  force.  In  1971  it  began  a  vig- 

orous "Save-A-Watt"  program,  which 
involved  expenditure  of  $485,000  in 

1971  and  $270,000  in  1972,  ac- 
cording to  Charles  Wagner,  manager 

of  corporate  communications.  The 
"Save-A-Watt"  campaign  has  been 

in  many  respects  a  model  public  re- (Please  turn  page) 
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Uuioiu  prognm.  It  wu  weU-pianned, 
and  used  each  cominuaicatioos  me- 

dium to  its  best  advantage.  Tbe  pro- 

gram was  launched  by  Mayor  Lind- 
say in  May  1971  at  a  Qty  Hall  press 

conference,  in  which  the  mayor 

praised  the  program,  calling  it  "a 
precedent-setting  initiative  by  a  ma- 

jor utility."  The  mayor,  the  county 
executive,  and  many  other  New  York 

Qty  and  Westchester  officials  taped 

"Save-A-Watt"  messages  which  were 
later  broadcast  by  radio  and  TV  sta- 

tions ai  public  service  announce- 
ments. 

Other  methods  used  to  spread  the 

conservation  message  in  the  "Savc-A- 
Watt"  campaign  were  advcrtiscmenu 
in  English  and  Spanish  newspapers. 

TV  spot  announcements,  press  kits, 
buttons,  posters,  stickers  for  light 
switches,  and  mailed  bill  enclosures. 

One  of  tbe  most  effective  techniques 

employed  was  the  appearance  of  com- 
pany representatives  at  informal  talk 

showi.  "Save-A-Watt"  cartoons  ap- 
peared in  the  New  Yorker  and  other 

magazines,  '100,000  copies  of  a 
"Savc-A-Watt  Game"  were  distrib- 

uted,' and  customers  were  asked  to 

pass  a  "Save- A- Wan  Test." 
The  "Save-A-Watt"  campaign  gen- 

erated widespread  interest  throughout 
the  United  States  and  abroad.  Tbe 

company  has  provided  advice  and  as- 
sistance to  other  utility  organizations 

interested  in  mounting  similar  cam- 
paigns. In  1971  and  1972  thousands 

of  posters,  leaflets,  stickers,  buttons, 
press  kiu,  and  other  material  were 

distributed  to  individuals  and  groups 
who  wrote  or  telephoned  from  around 
tbe  nation. 

How  effective  was  the  "Save-A- 

Watt"  campaign  as  an  energy  con- 
servation effort?  Were  iu  effects,  if 

any,  temporary,  or  were  there  long- 
range  benefits?  Consolidated  Edison 

considers  that  the  program  was  ef- 

fective, and  the  expenditure  of  re- 
sources was  worth  the  result.  In  a 

summary  statement,  the  company  re- 
ported that  peak  demand  for  power 

during  and  after  tbe  program  was 

lowered  markedly — by  about  400,- 
000  kilowatts — and  that  summertime 

consumption  was  reduced  by  about 
300  million  kilowatt  hours.  It  is  too 

early  to  evaluate  the  long-term  re- 

sults of  the  program,  but  it  is  ex- 
pected to  have  at  least  some  residual 

effect.  Consolidated  Edison  has  been 

cited  for  its  conservadon  efforts  by  a 
number  of  organizations,  including 
the  Sierra  Qub,  Consumer  Action 

Now,  and  the  Department  of  the  In- 

terior.* 

ENERGY  RESEARCH 

TTie  third  major  area  emphasized 

by  many  power  udlity  companies  in 

their  public  relations  programs  is 
progress  in  new  developments  in 
energy  research.  They  generally  tend 

to  be  somewhat  cautious  in  predict- 
ing the  impact  of  new  sources  of 

energy,  probably  to  avoid  creating 
false  optimism  and  unwarranted 

hopes.  The  new  developments  include 

coal  gasification,  "breeder"  nuclear 
reactors,  nuclear  fusion,  tidal  energy, 

wind  power,  solar  energy,  and  geo- 
thermal  power  In  addition,  of  course, 

there  arc  experiments  in  obtaining 
conventional  fuels  from  new  sources, 

such  as  oil  shale  and  tars.  Although 

some  of  these  developments  look  very 

promising,  none  appear  to  offer  any 

short-range  hope  of  averting  power 
shortages. 

Investor-owned  Electric  Light  and 
Power  Companies,  the  previously 

mentioned  association  of  utility  com- 

panies, has  engaged  in  extensive  pub- 
lic relations  advertising  to  create  pub- 

lic understanding  of  tbe  potential  of 

power  research  and  development. 

Typical  ads  sponsored  by  these  com- 

panies are  titled,  "What's  being  done 
by  the  electric  companies  to  help  with 

the  fuel  shortage?,"  "We're  trying  to 
take  the  smoke  out  of  smokestacks," 
"Liquid  .  .  .  Gas  .  .  .,  or  Solid. 

Which  is  the  coal  of  the  future?" 
"Why  should  any  more  nuclear  power 

plants  be  built  now?"  and  the  com- 
panies' two  page  ad  in  a  recent  Read- 

er's Digest.  "Do  electrical  rates  have 

to  keep  going  up?"  This  Reader's  Di- 
gest ad  warned,  "Research  and  de- 

velopment in  these  new  methods  of 

(power)  generation  will  require  bil- 
lions of  dollars  in  the  years  direcdy 

ahead  of  us."'' 

Much  of  tbe  public  relations  work 
done  in  connection  with  nude&r 

power  jMants,  which  are  probably  the 

most  promising  of  the  energy  re- 
search and  development  possibilities, 

is  designed  to  counteract  fears  of  the 

danger  of  nuclear  explosion  or  dam- 
age to  the  environment.  A  recent 

mailing  to  all  customers  of  the  Loui- 
siana Power  and  Light  Company 

points  out  that  nuclear  energy  is  a 
safe  method  of  generating  power,  as 

demonstrated  by  experience  with  op- 
erating nuclear  power  plants,  both 

commercial  and  US  Navy:  "It's  a fact:  there  has  never  been  a  radiation 

accident  affecting  the  public  in  the 

entire  history  of  our  U.S.  nuclear 

power  generating  plants  or  our  nu- 
clear navy  .  .  .  (this  includes)  23 

nuclear  generating  plants  and  106 

nuclear  powered  ships.  .  .  ." The  Tennessee  Valley  Authority 

(T\'A).  one  of  the  nations  largest 
power  producers,  is  pioneering  the 
construction  of  the  first  full-scale 
"breeder"  nuclear  reactor  in  the 

United  Sutes.  Tbe  pjroject,  which  is 

scheduled  for  completion  in  1980,  is 

being  accomplished  in  conjunction 
with  the  Commonwealth  Edison  Com- 

pany, and  in  cooperation  with  the 
Atomic  Energy  Commission  and  the 
national  electric  utility  industry.  The 
successful  completion  of  this  project 

will  be  a  major  breakthrough  in  power 

development,  since  the  "breeder"  re- actor actually  manufactures  more 
fuel  than  it  uses  as  it  produces  energy. 

(Corainued  on  page  64) 
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DEMARKETING  POWER    (Continued  jrom  page  40) 

It  is  of  great  importance  that  this 

project  have  full  public  support,  and 
the  TVA  has  distributed  literature 

describing  the  "breeder"  reactor.  This 
literature  empbjisizes  the  advantages 

of  the  "breeder"  reactor,  including  its 
safety  and  envirofunental  protection 

features.' 
The  Pacific  Gas  and  Electric  Com- 

pany, faced  with  criticism  of  pro- 
posed new  nuclear  power  plants  from 

environmentalists  and  others,  has  dis- 
tributed a  pamphlet  by  Sherman  L. 

Sibley,  chairman  of  the  board  and 
chief  executive  officer,  designed  to 
counteract  these  arguments.  The 

pamphlet  also  attempts  to  correct 
false  information  and  rumors  regard- 

ing nuclear  power  plants:  "Some  crit- 
ics contend  that  the  thermal  effect  of 

returning  condenser  cooling  water 
(from  the  nuclear  reactor)  to  the 

ocean  is  always  harmful.  Don't  you 
believe  it  .  .  .  cooling  systems  can 

be  designed  so  that  they  do  not  sig- 

nificantly affect  the  marine  life,"  and. 

"There  is  a  myth  circulating  that  the 
location  of  power  plants  along  the 
coast  would  require  a  plant  every  six 

to  eight  miles  by  1990  ...  this  is  non- 

sense, but  the  fable  continues.  .  .  ." 
There  are,  of  course,  many  other 

examples  of  active  public  relations 
work  by  the  power  utiUty  companies. 
Only  a  few  of  the  many  utility  public 

relations  campaigns  conducted  in  re- 
cent years  have  been  discussed.  Many 

of  the  smaller  companies  with  limited 

budgets,  in  particular,  have  presented 

highly  effective  and  imaginative  pro- 

grams. 
What  does  the  future  hdd  for  the 

public  relations  practitioner  in  the 
power  utility  business?  The  next  few 
years  are  certain  to  bring  him  great 
challenges.  As  the  demand  for  energy 
increases,  and  the  inexpensive  energy 

sources  decrease,  the  public  in  many 

places  will  suffer  from  either  higher 

energy  rates  or  curtailed  service,  or 
both.  The  American  public  has  never 
been  known  to  suffer  in  silence,  and 

without  explanation.  It  will  be  the  re- 
sponsibility of  the  public  relation! 

practitioner  to  insure  that  consumers 

fully  understand  all  factors  involved. 
An  informed  public  can  be  of  great 
assistance  in  solving  the  energy  prob- 

lem; an  ignorant  public,  on  the  other 
hand,  could  hamper  and  delay  prog- 

ress toward  overcoming  the  adverse 
effects  of  the  situation.  Q 
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Exhibit  19:  Case  Study— U.S.  Steel 

CASE  HISTORIES 

us.  STEEL-"We're  Involved" 
BY  WILUAM  W.  COOK 

THK^B  YEA
is  ago.  Ukmc  

re- 

sponsible for  U.S.  Sted'i  cor- 
porate advertuing  program 

wrestled  with  the  sticky  prob- 

lem of  how  to  get  across  the  fact  that 

the  nation's  largest  steel  producer  is 
concerned  with  issues  that  go  far  be- 

yond merely  maldcg  and  selling  steel. 

Granted,  U.S.  Steel  must  never  for- 

get that  it's  in  business  to  produce 
and  sell  goods  and  services  in  a  way 

that  will  yield  a  reasonable  return  on 

its  shareholders'  investment.  Recog- 
nizing this,  how  can  it  convey  the 

idea  that  at  the  same  time  it's  made 
up  of  people  who  care  about  other 

people,  on  and  off  the  job,  and  tell  of 

the  contribution  that  U.S.  Steel's 
products  and  services  make  toward 

improving  the  quality  of  life  in 
America? 

In  pursuit  of  that  elusive  goal,  con- 

WatiAM  W.  Coo«,  PRSA  Accredited  U 
Mreciof-Public  Communications  Services, 
VtUttd  Statu  Steel  Corporation,  Pitts- 

burgh, Pennsylvania. 

ferences  were  held  among  representa- 

tives of  U.S.  Steel's  commercial  ad- 
vertising department,  public  relations, 

the  finance  chairman's  office,  and  the 

company's  advertising  agency,  Comp- 
ton  Advertising.  From  these  sessions 

emerged  the  slogan  that  was  to  be- 

come the  theme  of  U.S.  Steel's  cur- 
rent corporate  advertising  program: 

"We're  Involved." 

Since  then,  ads  in  national  maga- 

zines, in  newspapers,  and  on  televi- 

sion and  radio  in  U.S.  Steel's  plant 
cities  have  featured  such  themes  as 

the  company's  contribution  to  medi- 
cine by  an  affiliate  helping  to  de- 

velop a  titanium  heart  valve,  to  sci- 

ence by  using  its  millioa-volt  electron 
microscope  to  study  moon  rocks,  and 

to  agriculture  through  its  farm  prod- 
ucts and  services.  Ads  featuring  the 

"We're  Involved"  theme  have  helped 
to  drive  home  to  customers,  employ- 

ees, thought  leaders,  the  financial 
community,  and  plant  city  residents 
that  U.S.  Steel  is  progressive,  that  it 

provides  useful  and  socially  beneficial 
products  and  services,  and  that  it  is 
determiiud  to  meet  its  responsibilities 

to  the  people  who  depend  upon  it  as 

a  supplier,  employer,  financial  invest- 
ment, and  neighbor  in  the  cities  where 

it  has  plants. 
The  resulu  on  the  whole  have  been 

gratifying.  So  much  so,  in  fact,  that 
when  it  was  decided  earlier  this  year 

that  the  new  thrust  of  U.S.  Steel's  cor- 
porate advertising  in  1973-74  would 

be  on  the  broad  theme  of  productiv- 
ity, it  was  agreed  that  the  messages 

would  continue  to  feature  "We're  In- 

volved." 

The  theme  of  productivity  was 

chosen  after  much  soul-searching. 

The  company  and  agency  are  keenly 

aware  that  it's  a  controversial  issue 
requiring  delicate  handling.  To  most 

people,  productivity  means  using 

manpower  and  machines  more  effec- 
tively and  eliminating  inefficient  work 

habits — in  short,  working  "smarter." 
But  to  some  it  carries  the  negative 

(Continued  on  page  48) 
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(Continued  from  page  42) 

connotadoo  of  the  sweatshop,  of  lay- 
ing off  people — concepts  which  the 

ads  must  help  to  dispel. 

Those  who  guide  U.S.  Steel's  ad- 
vertising program  are  convinced  that 

the  theme  of  productivity  far  tran- 
scends the  interest  of  a  single  com- 

pany or  industry — that,  in  fact,  it 
may  well  be  the  most  crucial  issue 
facing  the  nation.  Confronted  by 
fierce  competition  from  overseas,  in- 

flation, and  erosion  of  che  traditional 
work  ethic,  business  and  industry  are, 
in   a  very   real   sense,   fighting  for 

America's  economic  survival.  It  was 
felt  that  in  this  situation,  U.S.  Steel 
has  a  unique  opportunity  to  assume  a 
position  of  leadership  on  an  issue 
which  will  not  only  help  its  own 
cause,  but  also  serve  the  interests  of 

labor,  government,  education — all  the 
institutions  that  make  up  our  indus- 

trial democracy. 

In  U.S.  Steel's  new  campaign,  cer- 
tain messages  on  television  and  radio, 

and  in  newspapers  reaching  large 
numbers  of  employees,  will  describe 
efforts  by  the  company  as  a  whole. 

HowU.S.Steel  Stands 
on  the  hot  issues: 
By  looking  at  them  as  markets 

for  problem-solving  ideas. 
*Hor  issues  are  the  ones  that  get  calked  about 

most  At  U.S.  Sted,  the  idea  ts  to  do  sotnething 
about  them.  Alonx  the  way,  there  are  pnxlucts  and 
servicestobesoW  that  can  solve  many  of  the  prob- 

lems othenjust  talk  about  Hcre^  a  sprinkling,  off 
thetoft: 

AtiloSirfety 
U.S.  Steel  doesn>  make  cars  but  does  make 

useful  suggestions.  One  of  the  latest  is  a  new  gas 
tank  design  that  increases  safety  on  impact,  and 
reduces  fuel  tank  emissions  to  zero  Another  is  a 
bumper  design  using  steel  cable  that  substantially 
exceeds  Federal  impact  guidelmes.  Ideas 
like  these  are  available  for  use  by  automotive 

In  the  past  6  vears.  U.S.  Steel  has  spent  or 
authorized  over  $jOO  million  for  facilities  to  pre- 

vent the  discharge  of  pollutants  into  the  air  and 
water  Induded  are  the  complex  control  faalities 
needed  to  remove  over  99.5%  of  the  particulates 
generated  by  the  Q  BOP  steelmaking  furnace  (a 
Eurf)peanste«lmakingprocess  developed  for  large- 
scale  production  by  US  Steel).  Qmunuing  efforts 
are  being  undertaken  to  control  coke  oven  emis- 

sions (the  industry's  most  technologically  difficult 
pollution  abatement  problem).  Much  of  these  new 
technologies,  among  others,  are  being  marketed 
through  a  U.S.  Steel  subsidiary,  USS  Engineera 
and  Consultants,  Inc. 

There  is  little  any  one  company  can  do  about 
the  tax  burden  other  than  to  suggest  ways  to  allevi- 

ate it.  One  of  U.S.  Steels  ideas  is  the  use  of  USS 
(X)R-TEN  Steel  in  short  span  bndges.  COR  TEN 
can  be  used  bare,  unpainted,  because  it  protects 
itself  against  corrosion.  If  the  thousands  of  dty, 
county,  state  and  federal  short-span  bndges  being 
built  these  days  were  all  bare  COR  TEN.  not  a 
taxpayer  dollar  would  be  required  for 

ussioiooaiiNOTH 
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Recently,  U  S.  Steel  introduced  the  USS 
ROLL  A  WASTEsystem,anew  and  efficient  idea 
in  solid  waste  collection.  The  system  consists  of  a 
tough,  high-density  polyethylene  wheeled 
container  with  a  capaaty  of  82  ̂kins,  combined 
with  a  hydraulic  lift  that  speeds  truck  knding  and 
totally  eliminates  manual  lifting. 

ft  makes  lesidential  trash  collection  easier, 

more  ecotKinucal  and  more  sanitary  than  evei  be- 
fore, for  both  municipal  govenunents  and  pnvate 

contractors. 

Kaergy 

In  helping  to  relieve  the  energy  crisis,  a  factor 
will  be  the  imporution  of  liquid  natural  gas  and 
crude  oil .  In  this  area,  US  Steel  is  active  in  market- 

ing technology  and  materials  for  cryogenic  tanks 
for  shipboard  and  land  based  facilities,  as  well  as 
mate nalsfor the su per  tankersand  LNGcarriers. 

At  Walt  Disney  World,  a  fleet  of  speaal  land 
and  water  vehicles  is  powered  by  compressed 
natural  gas  oontained  in  USS  cy Imders  over  8  feet 
kmg ,  and  made  fa«n  a  single  piece  of  steel  without 
welds  or  seams. 

US  Steel  is  devoting  considerable  attentkm 
U)  the  impending  energy  crisis  in  other  areas  as 
well,  and  can  oontnbute  to  the  solution  by  greater 
utilizabon  al  its  extensive  coal  reserves,  and  by 
changing  the  pattern  of  energy  consumption  in 
steelmaking.  One  program  is  aimed  at  the  devek>p- 
ment  of  a  process  that  can  convert  previously  un- 

usable coals,  having  high  sulphur  and  ash  content, 
to  usable  coke. 

Summed  up,  no  other  steel  company  brings 
more  application  development  expenence  to  the 
marketplace.  Particularfv  when  there  are  prob- 

lems to  be  solved.  United  States  Steel.  Pittsbtagh, 
Pa.  15230. 

W6¥e  involvod. 

and  by  individuals  at  all  levels  inside 

it,  to  improve  U.S.  Steel's  own  pro- ductivity. They  will  also  show  how 
its  products  and  services  help  others, 
particularly  customers,  to  improve 
theirs.  Some  ads  will  seek  to  explain 
in  readily  understandable  terms  the 
elemenu  that  go  to  make  up  produc- 

tivity. In  terms  of  industry,  these  will 
include  not  only  the  vital  element  of 

labor's  input,  but  also  the  important 
roles  played  by  management  efforts 
and  capital  investment. 

Other  messages  will  deal  with  pro- 
ductivity in  broader  terms  and  show 

how  the  concept  is  by  no  means  lim- 
ited to  industrial  output. 

Another  element  of  the  campaign 

wiJl  be  a  series  of  two-page  ads  in 
national  magazines  such  as  Time, 
Newsweek.  U.S.  News  <t  World  Re- 

port, Fortune  and  Sports  illustrated. 
These  will  feature  statements  by  na- 

tional figures  who  are  recognized 
leaders  in  such  fields  as  industry, 
labor  and  banking.  The  final  para- 

graph or  two  of  each  ad  will  carry  a 
brief  message  telling  how  U.S.  Steel 
is  working  to  improve  its  own  pro- ductivity. 

The  national  TV  campaign  is  to 
run  from  October  through  Decem- 

ber with  a  series  of  spots  in  evening 
programs  hosted  by  leading  news 
commentators  on  the  three  major  net- 

works. On  completion  of  the  na- 
tional schedule,  TV  will  continue  to 

be  utilized  through  messages  on  local 
news  and  sporu  programs  through 
June  in  selected  cities.  Also,  in  many 
areas  where  plants  are  located,  par- 
ticulariy  those  with  heavy  concentra- 

tions of  customers,  locally  oriented 
radio  spots  are  to  begin  in  October 
and  continue  through  June.  Ads  in 
newspapers  serving  plant  areas  will 
also  tell  the  productivity  story  from 
the  local  angle. 

In  addition  to  messages  in  national 

and  local  media,  mailings,  audio-vis- 
ual presentations,  and  other  avenues 

of  commimication  are  being  used  to 
bring  the  productivity  story  home  to 
customers,  employees,  thought  lead- 

ers and  others  whose  support  is 
needed. 

A  key  element  in  U.S.  Steel's  deci- 
sion to  feature  productivity  in  its  new 

(Continued  on  page  51) 
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® (Continued  from  page  48) 

communications  program  was  the  ex- 
perimental negotiating  agreement 

reached  earlier  this  year  between  ten 

major  steel  companies  and  the  United 
Steelworkers  of  America  under  which 

there  will  be  no  general  strike  in  the 

industry  when  the  current  conuact 

expires  in  mid- 1974  and  for  at  least 
the  next  three  years.  It  was  the  last 

general  steel  strike  in  1959  which 
enabled  foreign  producers  to  gain  a 
firm  foothold  in  domestic  markets, 

and  hedge-buying  against  pwriodic 
strike  threats  has  permitted  further 
inroads  since  then. 

Earlier  this  year,  thousands  of  em- 
ployees of  U.S.  Steel  and  of  other 

domestic  producers  saw  a  movie  en- 

tided,  "Where's  Joe?".  The  missing 
Joe  symbolized  the  men  whose  chances 
for  a  job  in  American  steel  vanished 

because  of  foreign  competition  stim- 
ulated in  part  by  the  chaotic  feast- 

and-famine  conditions  brought  about 

by  hedge-buying.  The  film  suggested 
that  the  way  to  fight  back  was  to 

think  and  act  more  compedtively — 

again,  to  work  "smarter." 
Efforts  to  increase  productivity  en- 

compass far  more  than  mere  commu- 
nications, of  course.  The  investment 

of  $3.7  billion  ov«  the  past  seven 

yean  to  build  more  productive  facil- 
ilities  has  put  U.S.  Steel  in  a  better 

position  than  ever  before  to  provide 
leadership  in  this  field.  Employee 
and  customers  have  never  been  more 

recepuve  to  messages  about  produc- 
tivity, nor  able  to  perceive  their  own 

enlightened  self-interest  reflected-  in 
them  more  clearly. 

So  it  would  seem  that  the  time  is 

right  for  the  productivity  messages  to 

which  U.S.  Steel  is  currently  com- 
mitted. There  remains,  erf  course,  the 

question  of  how  effectively  this  sensi- 
tive, complex  subject  can  be  dealt 

with  through  the  medium  of  corpo- 
rate advertising  and  what  the  net  im- 

pact of  this  ambitious  undenaking 
will  be. 

The  answer  won't  be  known  until 
next  year.  Meanwhile,  those  respon- 

sible for  U.S.  Steel's  communications 
have  set  themselves  a  challenging 

goal,  and  the  progress  of  their  efforts 
is  sure  to  be  watched  with  gathering 
interest  across  the  nation.  Q 
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Exhibit  20:  Case  Study— RCA 

CASE  HISTORIES 
ItC/l 

RCA-"The  Electronic  Way" 
BY  D.  L  ALLISOOD 

IN  A  SPAN  of  just  10 
 years,  RCA 

has  doubled  in  size  with  an- 
nual revenues  of  $4  billion. 

During  this  period,  its  busi- 
ness activities  have  extended  into 

new  areas,  in  part,  through  the  ac- 
quisition of  Hertz,  Banquet  Foods, 

Coronet  Industries,  Cushman  Sc 
Wakefield  and  Random  House.  And 

although  the  RCA  name  has  always 

been  synonymous  with  electronics, 

the  very  success  of  this  diversifica- 
tion has  alerted  us  to  the  need  for 

clarifying  our  corporate  image. 

•  What  is  RCA  and  where  is  it  go- 

ing?— Despite  the  changes  introduced 

to  broaden  the  company's  business 
base  thereby  extending  its  range  of 

products  ai^d  markets,  the  fundamen- 
tal character  of  RCA  remains  the 

same — a  world  leader  in  electronics, 

continuing  to  pioneer  in  the  devel- 
opment of  new  frontiers  in  electronics 

and  communications.  RCA  is  uniquely 

D.  L.  Aixioooo  Is  director,  corporate  ad- 
vertising. RCA  Corporation.  New  York 

City. 

positioned  at  the  approaches  of  a 

new  electronics  age — an  age  when 
electronics  will  solve  problems  and 

perform  services  it  has  never  been 
able  to  do  before. 

RCA  built  its  reputation  as  a  pio- 
neer by  creating  large  new  industries 

and  markets — radio  in  the  1920's 
and  30's,  black-and-white  television 

in  the  1930*s  and  40's,  and  color  TV 
in  the  1950*s  and  60's.  What  about 
the  future?         ̂  

In  his  address  to  shareholders  at 

the  1973  annual  meeting,  Robert  W. 
Samoif,  RCA  chainnan  and  chief 
executive  officer,  said: 

"Leadership  today  is  achieved 
through  advancing  by  steps  that 
generate  new  uses  of  electronics, 
replace  outmoded  technologies, 

and  create  'sub-industries'  that  al- 
ter or  build  upon  existing  systems 

and  services.  The  important  ad- 

vances are  represented  by  such  ex- 
amples as  home  video  recording 

and  playback   systems  that  sup- 

plement existing  TV  service,  and 
new  solid-state  circuitry  for  use  in 

cars,  watches,  and  automatic  con- 
trols. 

"This  means  an  evolutionary  ex- 
tension of  electronics  into  vir- 

tually every  aspect  of  life  at  home 
and  at  work.  It  means  a  multitude 

of  new  businesses  for  the  elec- 
tronics industry,  and  the  addition 

of  new  products  and  applications 

to  maturing  businesses  that  have 
provided  much  of  its  volume  and 

profit  in  the  past. 
"In  the  vernacular,  RCA  is  where 
the  action  is.  Major  innovations 

are  now  on  the  way  in  out  con- 
sumer operations,  our  solid-state 

business,  our  global  and  domestic 
communications  services,  and  our 

government  and  commercial  sys- 

tems." 

The    domestic    market    for   elec- 

tronic goods  and  services  was  ap- 

proximately $33  billion  in  1972.  Pro- 
(Continued  on  page  51) 
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jecting  current  growth  rates  and  tech- 
nological trends,  it  is  expected  to 

exceed  $44  billion  by  1975,  and  to 
reach  nearly  $63  billion  by  1980. 

All  this  served  to  guide  us  in  the 
development  of  our  major  new  cor- 

porate advertising  campaign  for 
1973 — a  campaign  created  for  and 

directed  to  the  nation's  opinion 
leaders  with  special  emphasis  on  in- 

fluential members  of  the  business/ 
financial  community.  It  comprises 
the  basic  and  major  portion  of  our 
corporate  advertising  program.  We 
do  have  a  supplemental  community 
affairs  campaign  that  will  be  covered 
later. 

•  General  Business — "The  Elec- 
tronic Way"— "RCA— The  Elec- 

tronic Way"  is  the  theme  adopted  for 
our  major  corporate  advertising  cam- 

paign. Created  by  J.  Walter  Thomp- 
son Co.  in  New  York,  the  campaign 

utilizes  a  combination  of  handsome 

four-color  spreads  and  single  pages 
in  national  magazines. 

The  advertisements  in  this  new 
series  provide  examples  of  how  new 
electronic  systems  and  products  pro- 

duced by  RCA  today  are  helping  to 
make    life    more    enjoyable,    safer. 

cleaner  and  more  rewarding  for  all 
Americans,  and  what  this  may  pre- 

sage for  tomorrow.  For  example,  one 
ad  in  the  series  highlighu  the  grow- 

ing contributions  of  electronic  sys- 
tems in  the  automotive  industry  and 

shows  how  electronics  can  help  make 
the  automobile  of  tomorrow  safer 

and  more  efficient  through  such  im- 
provements as  electronic  anti-skid 

systems  and  electronic  fuel  control. 

OTHER  SUBJECTS 

Other  subj^ts  covered  in  the  cam- 
paign deal  with  our  building  manage- 
ment system  for  skyscrapers,  hospi- 

tals and  other  building  complexes; 

"Videovoice"  (a  device  that  trans- 
mits pictures  on  ordinary  telephone 

lines)  and  its  applications  in  medi- 
cine, education  and  business;  plus 

others  dealing  with  the  impact  of 
high  technology  developments  in 
weather,  communications  and  earth 

resources  management  satellites,  la- 
sers, and  solid-state  technology. 

Several  different  ad  subjects  are 
scheduled  simultaneously  in  order  to 

generitte  a  cumulative  effect  demon- 

strating how  trend*  in  the  electrooi- 
cally-based  information  industry  to- 

day point  to  steady  and  rapid  devel- 
opment of  large  new  markets — in 

precisely  those  areas  of  business  and 
technology  where  RCA  excels. 

The  advertisements  are  planned 

on  a  year-round  basis,  in  major  busi- 
ness magazines,  plus  a  select  group 

of  special  audience  publications.  All 
media  are  selected  on  the  basis  of 
how  effective  they  are  in  delivering 
advertising  messages  to  our  target 
audience  and  the  degree  of  receptiv- 

ity to  the  RCA  corporate  message 

generated  through  their  editorial  en- vironment. 

The  magazine  schedule  is  aug- 
mented by  periodic  insertions  in 

major  business  and  financial  newspa- 

pers. These  full  page  black-and- 
white  ads  arc  usually  keyed  to  sig- 

nificant business  accomplishments, 
scientific  breakthroughs,  and  other 
newsworthy  events.  For  example,  one 
ad  in  this  series  dealt  with  our  sale 
of  earth  station  satellite  communica- 

tions equipment  to  The  People's  Re- 
public of  China  last  year,  while 

another  reproduced  the  letter  to 
(Please  turn  page) 
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shareholders  from  our  1972  Annuai 

Report,  reflecting  RCA's  growth  in 
sales  and  profits  and  the  favorable 
outlook  for  the  future. 

While  it  is  too  soon  to  ascertain 

the  results  of  this  year's  campaign 
through  research,  initial  reaction 
both  inside  and  outside  the  company 
has  been  positive.  Nevertheless,  we 

will  continue  to  monitor  our  program 

with  an  eye  to  keeping  it  fresh,  in- 
formative and  above  all,  consistent 

with  our  corporate  communications 

goals. •  Community  Affairs  Campaign — 
Most  Unusual — Our  current  com- 

munity    affairs     campaign     reflects 

RCA's  efforts  to  open  economic  op- 
portunities to  black  people  and  to 

Spanish-speaking  Americans  and  rep- 
resents what  we  feel  to  be  a  most 

original  approach  to  planning,  de- 
veloping and  implementing  programs 

specifically  directed  to  these  groups. 
Three  factors  set  this  effort  apart 
from  all  others: 

First,  the  campaign  is  handled  by 

UniWorld  Group,  Inc..  a  black- 
owned  and  operated  advertising 

agency  in  New  York  City. 
UniWorld  was  selected  from  a 

group  of  eight  black  advertising 
firms  to  create  and  place  community 

affairs  advertising  for  RCA  begin- 

\bud  be  surprised 
atutetwebuy 

Youtl  have  a  bcner  undemandlns  of  what  we  buy  when  you  know 
more  about  tome  ot  ihe  pioductt  we  need  For  hatht  InfonnatkM 

■end  ior  our  free  booUet  "Ootog  BuaincM  WWi  RCAT 

RCA.D«p«.U2. 
New  York.  New  York  10020. 

Maybe  we  con  do  buatno*. 
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ning  1973.  UniWorld  was  chosen 
because  it  had  demonstrated  its  mar- 

keting insight  into  all  levels  of  the 

black  market. 
UniWorld  is  totally  responsible  to 

the  corporation  for  its  programs 

(copy,  production,  media  placement, 
etc.)  on  a  direct  basis — not  subject 
to  review  by  other  RCA  agencies  as 
is  the  case  in  some  other  advertiser/ 

black  agency  relationships. 
Secondly,  the  current  campaign 

mirrors  the  broad-gauge  nature  of 

the  corporation's  goals  as  related  to 
minority  group  people. 

In  the  past,  our  minority  markets 
advertising  carried  one  message  only: 

"We  are  an  equal  opportunity  em- 

ployer." Today,  we  are  still  an  equal 
opportunity  employer,  of  course,  but 
we  interpret  the  spirit  of  that  pledge 

to  go  beyond  fair  employment  prac- 
tices. We  want  minority  group  peo- 

ple to  know  what  kind  of  company 
RCA  is — a  business  institution  con- 

cerned with  the  significant  issues  and 

problems  of  minority  communities. 
And  we  want  minority  group  people 

to  know  what  RCA  is  doing  to  help 
alleviate  some  of  the  most  pressing 

problems  in  these  communities. 

Thus  through  UniWorld,  we  insti- 
tuted a  print  and  broadcast  effort 

tailored  to  the  black  and  Hispanic 
communities  that  encourages  growth 
and  development  of  minority  group 

business  enterprise,  and  invites  mi- 

nority group  supplier  involvement 
with  RCA. 

And  this  brings  us  to  the  third  fac- 
tor that  establishes  our  program  as 

unique^the  advertising  itself. 
In  print,  ethnic  appeal  magazines 

and  newspapers  are  utilized  for  the 

presentation  of  special  copy  ad- 
dressed to  businessmen  and  sup- 

pliers. In  these  ads  we  offer  a  book- 

let, "Doing  Business  With  RCA"  to 
help  minority  vendors  learn  about 

RCA's  supplier  needs  and  how  to  go 
about  making  their  own  products  and 
services  known  to  us.  The  ads  head- 

lined, "You'd  Be  Surprised  At  What 

We  Buy,"  are  unusual  in  that  they 
contain  a  straightforward  copy  ap- 

proach with  no  attempt  to  label  them 

as  "black"  ads.  Of  course  in  Span- 

ish-language newspapers  they  are  in 
(Continued  on  page  54) 
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Spanish,  but  the  copy  approach  and 
illustratioos  remain  the  same.  In 
other  words,  in  this  instance,  the  me- 

dium becomes  the  message.  These 
ads  become  black  or  Hispanic  be- 

cause they  appear  in  black  and  His-, 
panic  media. 

To  date,  we  have  received  almost 
200  responses  from  coast  to  coast 
All  the  more  encouraging  in  view  of 

RCA's  internal  efforts  to  expand  op- 
portunities for  women,  about  one- 

third  of  these  can  be  identified  as 
coming  from  women. 

For  radio.  UniWorld  produces  the 

"RCA  Minority  Forum."  a  series  of 
3-minute.  twice  daily  programs  on 
black  and  Spanish-language  stations 
during  the  summer  months  in  eleven 
key  markets.  As  our  announcer  says: 

This  program  was  brought  to  you 
by  RCA  in  the  interest  of  the  need 
for  every  American  to  achieve  full 

economic  potential  .  .  .  and  in 
recognition  of  the  varied  and  new 
economic  philosophies  in  minority 
communities.  At  RCA  new  ideas 

are  just  as  important  as  new  prod- 
ucU.  And  meeting  the  challenge 
of  tomorrow  is  what  we  are  doing 
today.  We  do  more  than  just  make 
color  TV.  RCA. 

The  programs  featiire  the  actual 
voices  ol  outstanding  bla9k  and  His- 

panic leaders  offering  their  views  on 
minority  business  development,  edu- 

cation and  social  progress. 
Indications  that  the  series  has 

struck  a  responsive  chord,  particu- 
larly in  the  black  community,  is  evi- 

denced by  the  extensive  coverage  in 
black  newspapers  quoting  some  of 
the  commenU  made  by  our  guest 

speakers. In  addition  to  the  press  coverage, 
the   program   has   been   ̂ raised   by 

dvic  leaden,  and  at  this  writing,  a 
major  airline  is  considering  use  of  the 
series  as  a  feature  of  its  cross  country 
in-flight  entertainment. 

As  in  most  instances  of  conununity 
affairs  advertising,  the  size  and  scope 
of  the  program  is  relatively  small 
comparMl  to  our  overall  efforts  di- 

rected to  general  business.  However, 
in  terms  of  the  quality  of  output  and 
results  to  date,  the  program  is  prov- 

ing to  be  a  most  efficient  way  to  pub- 
licly demonstrate  commitments  in  the 

area  of  corporate  social  responsi- bility. 

The  two  campaigns,  one  directed 
to  general  business  and  the  other  to 
community  affairs,  constitute  the 
bulk  of  our  corporate  advertising 

program  for  RCA.  They  are  the  re- 
sults of  the  combined  efforts  of  many 

talented  and  experienced  people  all 
working  together  to  produce  effective 
advertising — advertising  that  gives 
vivid  expression  to  the  realities  that 

RCA's  policies  and  prospects  repre- sent. □ 
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Exhibit  21:  Case  Study— Texaco 

CASE  HISTORIES 

TEXACO-"Puttin3  Aesop  to  Work' 
BY  KERRYN  KING 

WHEN 
 TEXACO  WAS 

 founded by  a  group  of  enterprising, 

forward-looki
ng  

men  back 

when  our  century  was 

only  two  years  old,  their  objective 

was  certainly  not  to  urge  the  com- 

pany's customers  to  restrict  their  use 
of  petroleum  products. 

But  urging  customers  to  use  less 

of  its  principal  product — gasdine — is 
exactly  what  Texaco  is  doing  in  1973, 

in  print  media  and  on  radio  and  tele- 
vision. The  company  believes  that 

these  efforts  at  persuasion  are  in  the 

public  interest  and  are  mandated  by 
an  insufficiency  of  crude  oil  on  the 

one  hand  and  an  insufficiency  of  re- 
fining capacity  on  the  other. 

These  two  scarcities,  which  in  their 

causes  are  interlinked,  are  part  of  a 
broader  problem  that  is  sometimes 

too  dramatically  termed  an  energy 

crisis  but  is  definitely  an  energy  sbort- 

Keuyn  Kino,  PRSA  Accredited,  is  senior 
vice  president  tor  Public  Affairs  of  Texaco 
Inc..  New  York.  New  York. 

age  of  unpredictable  duration.  It  is 

perhaps  the  one  problem  that  those 

forward-looking  founders  of  Texaco 
did  not  foresee. 

They  foresaw  very  clearly  a  rising 

demand  for  petroleum  products  (to- 
day crude  oil  and  natural  gas  supply 

almost  78  per  cent  of  our  nation's 
energy  requirements,  and  in  a  single 
hour  the  United  States  consumes 

more  than  30  million  gallons  of  oil). 

But  they  didn't  foresee  that  certain 
trends  would  converge  nearly  three 

quarters  of  a  century  later  to  bring 
about  unprecedented  conditions  that 

would  make  it  extremely  difficult — 

and  perhaps  at  times  impossible — to 
satisfy  that  demand. 

Those  conditions  are  present  today, 

and  they  explain  why  Texaco  is  try- 
ing to  foster  an  economical  use  of  its 

product,  especially  gasoline,  by  the 

public. We  have  produced  and  aired  six 

corporate  television  messages  on  con- 
servation that  have  so  far  been  seen 

by  minions  of  television  viewers  of 

golf,  tennis,  and  football  events. 
Moreover,  on  November  27,  at  8:00 

p.m.  (EST),  Texaco  will  present  on 
the  ABC  television  network  a  one- 

hour  special  inaugurating  the  Texaco 

American  Heritage  Series  which  com- 

memorates the  nation's  bicentennial. 
During  this  program,  three  specially 

prepared  television  commercials  will 
deliver  important  messages  on  the 

energy  situation. 
These  television  messages  on  gaso- 

line conservation  were  created  for 

Texaco  by  Benton  &  Bowles.  One  is 

an  inspired  adaptation  of  Aesop's fable  about  the  tortoise  and  the  hare 

(see  photo  sequences  on  page  57).  It 

drives  home  the  point  that  the  motor- 
ist who  drives  at  high  speed  and 

makes  jackrabbit  starts  wastes  gaso- 
line. The  actors  are  a  140-year-old 

Peruvian  tortoise  and  a  wild  bare. 

The  Chicago  Sun-Times  called  this 
television  commercial  one  of  the 

(Continued  on  page  54) 
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"cleverest,  most  ingratiating  commer- 
cials ever  produced  for  TV  ...  a 

beautifully     pbotograpbed     parable. 

Other  television  messages  by  Tex- 
aco have  given  specific  tips  on  saving 

gasoline  under  varying  conditions. 
One  characterizes  the  driver  himself 

— meaning  his  own  sound  judgment 

— as  an  economy  factor,  and  "you 

don't  cost  a  penny  extra." 
In  July  and  August  we  ran  two 

four-color  pages — "Texaco  introduces 
a  fantastic  new  mileage  ingredient. 

You"  and  The  Texaco  Gasoline 

Economy  Test" — in  The  Atlantic 
Harper's,  National  Review,  News- 

week, The  New  Yorker.  Sports  Il- 
lustrated, Time,  and  U.S.  News  A 

World  Report.  These  print  messages, 
too,  give  specific  suggestions  on  how 
to  reduce  consumption  of  gasoline, 
recommending  such  measures  as 

avoiding  jackrabbit  starts,  warming 
up  slowly,  and  anticipating  stops. 

For  fall  and  winter  Texaco  is  con- 

centrating on  television  and  print 
messages  on  the  conservation  of  heat- 

ing fuel  During  the  summer — the 
peak  motoring  season — the  product 
in  short  supply  was  gasoline. 

On  one  hand,  the  public  was  told 

by  critics  of  the  oil  industry  that  the 
shoruge  had  been  contrived  by  the 
oil  companies,  and,  on  the  other,  they 
saw  or  heard  sutements  by  those 

same  companies  showing  pretty  con- 

vincingly that  the  shortage  was  in- 
deed real. 

People  have  been  told  by  industry 
critics  that  the  shortage  is  practically 

over  and  yet  many  have  seen  evidence 
at  their  local  service  sUtions  that  it 

is  not  over. 

To  questions  raised  both  by  the 
consumers  and  by  the  independent 

businessmen  who  operate  service  sta- 
tions, Texaco  can  give  some  straight, 

factual  answers.  Let  me  summarizt  a 

few  of  the  questions  and  answers. 

•  Why  is  there  a  gasoline  shortage? 

— Principally,  for  two  basic  reasons: 
First,  gasoline  consumption  in  the 
United  States  has  gone  up  faster  than 
anyone  predicted  because  more  cars 

are  on  the  road — and,  on  the  average, 

the  new  ones  are  getting  lower  mile- 
age than  any  new  cars  in  years. 

Second,  the  supply  has  been  unable 
to  keep  up  with  demand  due  mainly 
to  dwindling  reserves  of  crude  oil  and 
to  a  shortage  of  refining  capacity  in 
the  United  States. 

•  Why  is  there  not  enough  refining 

capacity? — A  major  factor  delaying 
new  refinery  construction  has  been 
the    uncertainty    about    supplies    of 

crude  oil  from  abroad  as  U.S.  pro- 
duction of  crude  oil  was  leveling  ofi. 

Construction  of  new  refining  capacity 

was  halted  in  large  part  because  of 

the  uncertain  long-range  availability  ■ 
of  crude  oil  stocks  in  either  adequate  | 

quantity  or  acceptable  quality.  When  ; 
the  Government  adopted  new  import 

policies  in  April, '1973,  it  was  possible 
to   piaa   for   new   refining   capacity. 

However,  -there  is  a  serious  question 

of  the  availability  of  adequate  low- 

sulphur  crude  oil  commencing  in  the  ' latter  part  of  this  year. 

At    Texaco,    our    refineries    have 

been  miming  at  full  available  capac- . 
(Continued  on  page  57) 
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ity.  And  we've  been  able  to  keep  de- 
liveries of  gasoline  generally  at  the 

same  high  levels  as  last  year,  to  the 

thousands  of  independent  business- 
men who  operate  Texaco  stations. 

We  are  planning  to  increase  the  ca- 
pacity of  our  Louisiana  refinery  from 

145,000  to  345,000  barrels  a  day. 

and  studying  additional  refinery  ex- 
pansions elsewhere. 

•  Did  anyone  foresee  the  extent  of 

gasoline  shortages  and  energy  ie- 
mands? — It  was  not  possible  to  fore- 

see the  sudden  and  sweeping  changes 

in  our  way  of  life  or  the  huge  in- 
creases in  energy  consumption  that 

have  occurred  in  the  last  18  to  24 

months.  People  have  been  buying 

new  cars  at  unprecedented  rates.  And 
automobile  manufacturers  have  been 

required  to  install  more  and  more 

gasoline-c(Misuming  equipment. 
To  illustrate:  In  1964,  the  United 

States  used  4.4  million  barrels  of 

gasoline  a  day.  By  1972,  we  were 

using  6.4  million  barrels  a  day.  That's 
an  increase  in  consumption  of  almost 

SO  per  cent  in  less  than  10  years. 

•  Why  is  so  much  oil  being  used 
instead  of  coal  to  generate  electric 

power?  Wouldn't  there  be  more  oil 

for  home  heating  if  the  nation's  coal 
supplies  were  used  more? — Programs 
to  improve  air  quality  have  severely 

1.  ANNCR:  (VO)  Once      2.  OnB     got     terrific  3.    WhiH    the    other  4.  For  eMmple,   he'd 
upon    ■    time,    there     gasoline  mileage  M-  one  got  terrible  mile-  make           jackrabbit 
«fere  two  driver*...         cause  of  the  way  he  age.  starts, 

drove. 

13.  Never  slowed 
gradually     at 

atop  signg. 

^^1 
miles  to  the   gallon. 

15.  Wnen  he  got 
home,  he  was  too 
tired  to  do  anv'h  Tg but    hit    the 

16.  While  our  other 
driver  had  saved 
enough  money... 

17.  to  take  his  family      18.  The  moral  of  our     19.  And  Texaco  thinks     20.  during  the  energy 
out  to  dinner.  storv— fiaste     make*     that's    Important    to     stiorUge. 

reduced  coal  consumption  by  utilities 

and  industry.  Certainly,  no  one  ques- 
tions the  need  to  work  for  cleaner  air. 

Since  1970,  Texaco  has  included  en- 
vironmental messages  in  its  corporate 

advertising  program.  Appearing  both 

in  print  and  on  television,  they  ac- 

quaint the  public  with  Texaco's conscientious  efforts  to  protect  the 

air,  water,  and  land  wherever  it  con- 
ducts its  operations,  anywhere  in  the 

world.  "We're  here  to  help  clean  up 

America's  air"  and  "We  look  at  every 

ship  we  build  from  the  ocean's  point 
erf  view"  express  typical  themes. 

•  Isn't  there  also  a  shortage  of 
natural  gas  in  addition  to  gasoline  and 

heating  oil? — Yes,  there  is  a  very 
real  shortage  oi  natural  gas — perhaps 

even  greater  than  the  shortage  of  gas- 
oline and  home  heating  oil. 

Natural  gas  is  just  one  part  of  the 
complicated  energy  supply  picture. 
Since  hydrocarbon  fuels,  gas,  coal, 
and  oil  are  interchangeable  in  varying 

degrees,  shortages  in  one  fuel  may 
lead  to  use  of  substitute  fuels.  If  this 
increased  demand  cannot  be  satisfied 

by  increased  supply,  new  shortages 
occur. 

PUBLIC  GOT  THE  STORY 

In  1954,  the  price  of  natural  gas 

produced  for  interstate  shipments  was 
controlled,  and  has  been  held  to  low 
and  unrealistic  levels  ever  since.  As  a 

result,  consumers  used  up  natural  gas 

and  turned  away  from  other  fuels, 

such  as  coal.  Eventually  artificial 

price  control  seriously  damaged  the 
earnings  of  the  industry  and  the 

search  for  new  supplies  was  curtailed. 
Reserves  began  to  decline  as  demand 
continued  to  soar  and  not  enough  new 

sources  could  be  discovered  or  de- 

veloped. The  regulated  price  also 

encouraged  wasteful  use  when  other 
less  valuable  fuels  could  have  served 

better. 

It  would  appear  that  Texaco's  cor- 
porate advertising  on  the  subject  of 

energy  shortages — along  with  similar 
messages  from  other  companies — did 
get  the  story  to  the  public,  inasmuch 

as  July  and  August,  the  peak  motor- 

ing season,  saw  a  less-than-expected 
increase  in  gasoline  consumption. 

(Please  turn  page) 
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^^ (Continued ) 
There  was  i  slower  rate  of  increase 

than  in  previous  summers  while  at 

the  same  time  there  was  a  great  in- 
crease in  the  number  of  automobiles 

on  the  road.  This  would  seem  to  indi- 
cate the  effectiveness  of  our  efforts  in 

the  media  to  alert  the  public  to  the 

problem.  Such  efforts,  incidentally, 

are  consonant  with  the  President's 
call,  in  his  messages  to  the  Congress 

last  April  and  more  recently,  for  the 
development  of  what  he  termed  a 

national  energy  conservation  ethic. 

As  an  undeniable  national  prob- 
lem, the  energy  shortage  can  and 

indeed  must  be  solved.  But  as  an 

event  unique  in  the  history  of  the 

nation's  production  of  energy,  it  is 
not  only  a  problem  but  a  turning 

point    The   long-term    solution    svill 

not  be  a  restoration  of  pre-crisis  con- 
ditions, but  a  new  accommodation  to 

the  realities  of  the  availability  and  the 
true  costs  of  energy. 

In  the  meantime,  it  is  necessary 
for  all  Americans  to  be  sensitive  to 

the  exigencies  of  the  energy  problem, 

and  sensible  in  their  use  of  the  na- 

ttoa's  limited  energy  reserves.  D 
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Exhibit  22:  Case  Study— A.  T.  &  T. 

coRPOMTi  mniBmsMG 

CASE  HISTORIES 

® 

AT&T-"We  Hear  You 
BY  WALT  CANNON 

» 

\ 

A  PEW  YEARS  AG
O,  AT&T  pub- lished a  series  of  advertise- 

k  ments  with  the  theme  line, 

"To  communicate  is  the  be- 

ginning of  understanding."  It  would 
be  a  mild  overstatement  to  say  that 

this  phrase  crowded  "The  real  thing" 

or  "Pepsi's  got  a  lot  to  give"  out  of 
public  consciousness.  But  in  its  realm 

of  corporate  advertising,  it  made  a 
mark. 

At  the  time,  the  primary  purpose 
of  the  campaign  was  to  try  to  bring 

the  Bell  System  and  the  public — par- 
ticularly Uie  younger  public— closer 

together.  By  suggesting  gently  that  the 

reader  "Reach  out  for  someone"  or 

"At  least  talk  to  each  other",  we  were 

trying  to  say  that  AT&T  wasn't  a 
heartless,  soul-less,  totally  self-cen- 

tered corporation,  but  a  company  with 

Walt  Cannon  u  assulanl  vice  president 
for  Advertising,  Films  and  CCTV,  AT&T, 
New  York  City. 

a  serious  concern  for  individuals  and 

an  awareness  of  our  responsibilities 

beyond  telephone  service. 

The  campaign  was  well  received 
and  reprinted  widely,  and  it  helped 

personalize  and  humanize  our  com- 
pany. But  during  that  period  and  the 

period  immediately  following,  some 
influences  were  at  work  in  the  U.S. 

that  caused  us  to  shift  to  corporate 

advertising  that  would  help  solve 

some  of  our  specific  business  prob- 

lems. We  would  still  be  seeking  "un- 
derstanding" but  in  a  totally  different 

sense. 

The  influences  I'm  r^erring  to  are 
painfully  familiar  to  anyone  involved 
in  public  relations,  because  they  are 
similar  in  kind  to  problems  many 
businesses  face  today. 

The  quality  of  our  service  had 
slipped  in  some  areas.  Understand- 

ably, this  created  some  severe  public 
criticism,  because  we  had  failed  to 

meet  the  expectations  of  our  consum- 
ers. So  we  set  out  to  let  them  know 

that  no  effort  would  be  spared  to 

bring  service  bade  to  accustomed 
standards. 

Our  costs  had  risen  sharply,  creat- 
ing a  need  for  increased  rates  in  some 

of  the  Bell  System  Associated  Com- 
panies. So  we  tried  to  help  consumers 

understand  the  relation  between  our 

costs  and  their  rates. 
The  volume  of  investment  money 

needed  for  a  capital-intensive  business 
like  ours  was  extremely  high  and  was 
increasing  substantially  year  by  year. 

Fpr  example,  in  1972  the  Bell  System 

spent  about  8.3  billion  dollars  to  ex- 
pand, improve,  replace  or  relocate 

facilities.  This  year,  that  figure  is  in 
excess  of  nine  billion.  We  wanted 
consumers  to  be  aware  of  that  fact. 

And  while  all  erf  these  factors  were 

at  work,   consumerism   was   on   the 

(Continued  on  page  58) 
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(Continued  from  page  46) 

rise.  Consumers  were  bccomiag  in- 
creasingly frustrated  by  what  they 

considered  to  be  a  corporation's  un- 
willingness to  listen  to  consumer  re- 

actions and  respond  positively  to 
them. 

In  the  early  70s,  of  course,  con- 

sumerism wasn't  new.  And  it  certainly 
wasn't  a  new  influence  in  our  busi- 

ness. We  had  always  been  conscious 

of  the  need  to  pay  attention  to  con- 

sumers' opinions  and  desires  and  had 
conducted  attitude  studies  for  years  to 
keep  us  informed.  From  the  earliest 
days  of  our  business,  it  had  been  a 

basic  principle  that  every  consumer 

had  the  right  to  the  best  possible  serv- 
ice at  the  lowest  possible  price.  We 

had  been  especially  conscious  of  this 

right,  perhaps,  because  of  our  priv- 
ilege of  providing  telephone  service 

exclusively  in  our  service  areas.  Now 

it  was  time  in  our  corporate  advertis- 
ing once  again  to  establish  a  dialog 

with  consumers  that  wouJd  remind 

them  of  all  these  things. 

Historically  we  have  attempted  in 

the  Bell  System — both  in  Associated 

Company  advertising  and  AT&Fs — 
to  treat  current  corporate  concerns  in 

our  informative  advertising.  Subjects 

and  manner  of  presentation  have 

varied,  depending  on  immediate 
needs  By  1970,  it  was  apparent  the 

need  was  for  detailed,  straightforward 

messages  on  subjects  in  which  con- 

sumers had  expressed  the  greatest  in- 
terest and  concern. 

Research  conducted  at  the  time  n- 

vealed  those  attributes  of  a  corpora- 
tion thought  to  be  most  important  by 

the  general  public.  They  were  reliabil- 
ity, fairness  to  employees  of  ail  races. 

38 

the  quality  of  the  company's  products, 

good  value  in  the  company's  products 
or  service,  honesty  in  advertising  and 

a  sincere  concern  about  customers,  in- 
cluding how  customers  could  make 

their  feelings  known  to  the  company. 
While  AT&T,  in  most  cases,  proved 

to  be  well  above  the  average  of  other 

companies  studied,  we  still  fell  fax 
short  of  ideal  performance  in  the 

judgment  of  consumers.  TTiis  research 

helped  us  establish  priorities  in  sub- 
jects to  be  treated  in  our  corporate 

advertising  in  magazines  in  the  early 
1970s. 

High  on  the  list  was  a  review  of 
our  record  treatment  of  employees  of 
all  races  and  both  sexes. 

TALKED  QUALirr 

We  also  began  to  talk  about  rising 
costs  and  their  inevitable  effect  on 

rates.  But  at  the  same  time  we  re- 

minded consumers  that  telephone 
service  was  still  a  far  better  value  than 

most  things  they  had  to  buy. 

We  talked  about  quality,  reliability 

and  innovation  in  our  products  and 
services. 

We  talked  about  our  continuing 

need  to  grow  so  we  could  continue  to 

serve  consumers  in  the  superior  man- 
ner they  had  come  to  take  for  granted 

And  we  tried  to  find  new  ways  to 
reassure  our  customers  that  we  were 

really  in  tune  with  their  desires  and 

needs  and  doing  everything  we  could 
to  respond  to  them  constructively. 

To  this  end,  in  1972,  we  searched 

for  a  phrase  that  would  state  this  aim 

simply  and  memorably. 

We  developed  hundreds  of  pro- 
spective lines,  finally  shortening  the 

list  to  five: 

"Person  to  person." 

"Keeping  in  touch." 
"Providing  the  service  you're  due." "We're  answering." 

"We  hear  you." 

After  testing  the  lines  in  eight  Bell 

System  cities,  we  selected  "We  hear 
you"  as  the  line  that  best  met  our 
objectives  and  registered  most  deariy 
with  the  public. 

We  began  to  include  the  line  promi- 
nently in  a  new  series  of  advcrtisc- 

menu  of  a  page-plus-a-column  for- 
mat that  played  the  themes  of  good 

value,  good  service  and  positive  re- 
sponse to  consumer  needs. 

And  in  one  of  the  advertisements, 

we  were  very  specific  about  who  in 

the  Bell  System  "hean"  you.  We 
pointed  out  that  more  than  37,000 

service  representatives  have  that  as 

their  primary  responsibility.  They  are 

the  chajonel  through  which  consumers 
make  their  feelings  known  to  our 

company  in  more  than  12  millioo 
calls  a  month. 

ATAT  messages  like  these  have 

been  appearing  in  print  throughout 

1972  and  1973.  They  make  up  a  na- 
tional backdrop  of  advertising  m  sup- 

port of  the  Associated  Company  ef- 
forts in  their  own  service  areas.  And 

many  of  the  Associated  Companies 
schedule  corporate  advertising  on 

some  of  these  same  themes.  For  ex- 

ample, several  stress  value  by  remind- 
ing consumers  of  the  biggest  bargains 
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available  in  telephone  service.  In 

some  areas  with  large  Spanish-speak- 

ing populations,  even  bilingual  mes- 
sages are  distributed. 

We  also  "hear"  and  respond  to 
consumer  needs  that  go  beyond  the 
mechanics  and  cost  of  phone  service. 

We  have  attempted,  for  example,  to 
show  how  parents  can  teach  their 

children  to  use  the  telephone  in  emer- 

gencies. 
Many  of  the  messages  we  treat  in 

our  corporate  advertising  in  print  are 
also  covered  in  broadcast  media. 

Since  the  early  days  of  radio,  then 
later  in  television,  we  have  tried  to 

make  a  contribution  to  the  quality  of 

programming  itself  by  sponsoring 
shows  of  taste  and  enduring  merit,  as 

well  as  many  of  broad  popular  appeal. 

In  recent  or  current  television  pwo- 
grams  on  the  Bell  System  Family 
Theatre,  we  have  featured  concerts 

by  distinguished  musical  artists,  such 
as  Jascha  Heifetz.  We  have  scheduled 

original  drama,  such  as  "Jane  Eyre" 
and  "The  Red  Pony."  In  October,  we 

featured  "Peggy  Fleming  in  Russia", 
the  first  television  entertainment  spe- 

cial to  be  produced  in  the  Soviet 
Union. 

The  program  mix  we  have  been 

P- 

_sm<^mt- 

Teach  him  to  diarO" 
and  he'll  always  have  a  friend. 

able  to  establish  has  brought  us  a 

large  audience  for  our  commercial 
messages  over  a  broad  demographic 

range.  Sole  sponsorship  has  given  us 

greater  impact  and  sponsor  identifica- 
tion. And  the  overall  quality  of  our 

programming  has  earned  for  us  extra 
public  relations  benefits. 

Our  own  programs  have  also  per- 
mitted us  to  use  commercials  of  any 

length.  Given  the  complexity  of  some 
of  the  stories  we  wish  to  tell,  this  is 

a  decided  plus.  For  example,  this 

year  in  "The  Red  Pony"  show,  John 
deButts,  chairman  of  the  board  of 

AT&T,  delivered  a  four-minute  mes- 
sage explaining  in  a  graphic  way 

where  the  consumer's  dollar  for  tele- 
phone service  goes.  This  is  informa- 

tion consumers  have  a  right  to  know, 

because  their  dollars  provide  the  fa- 
cilities we  need  to  serve  them. 

"It's  very  simple,"  Mr.  deButts 

said.  "To  serve,  we  must  build.  And 
to  build,  we  must  earn.  We  know  that 

you  want  service  that's  there  and 

ready  when  you  are.  And  that's  the kind  of  service  we  are  determined  to 

provide.  In  short,  'We  Hear  You'." 

WAYS  TO  SAVE 

And  our  hearing  and  the  consum- 
er's understanding  of  our  response  is 

essential  if  we  are  to  provide  the 

quality  of  service  Mr.  deButts  is  talk- 

ing about.  It's  obvious  that  a  con- 
sumer who  understands  a  company's 

offer  and  its  problems  can  be  served 
more  efficiently.  And  if  he  can  be 
served  more  efficiently,  he  can  be 

served  more  cheaply,  and  this  can  be 
a  factor  in  keeping  his  rates  as  low  as 

possible. 
For  example,  it  is  in  the  consumer's interest  to  understand  he  will  save 

money  if  he  dials  direct  rather  than 

go  through  an  operator.  That  lowers 
our  costs,  so  we  can  afford  to  give 
him  a  lower  rate. 

Similarly,  he  can  save  money  if  he 

understands  about  low-rate  periods 
for  long  distance  calls.  Leveling  out 

the  peaks  and  valleys  of  demand  on 
the  network  lets  us  use  the  network 
more  efficiently. 

He  will  ultimately  save  money  if 
he  and  other  consumers  limit  calls  to 

(Continued  on  page  65) 
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@  (Continued  from  page  59) 

directory  assistance;  because  the 
lower  we  can  keep  our  costs,  the 
lower  we  can  keep  our  rates. 

He  may  ultimately  save  money — 
and  he  will  certainly  enjoy  better 
service — if  he  knows  whom  to  call 

in  the  phone  company  to  get  the  kind 
of  service  he  wants.  The  more  satis- 

fied the  consumer,  the  more  smoothly 
we  can  run  our  business. 

UNDERSTANDING  HELPS 

Finally,  it  is  in  the  consumer's  in- 
terest if  he  understands  why  we  must 

raise  rates  in  some  areas  and  why  we 
must  conduct  business  in  certain  ways 

for  the  benefit  of  everyone.  Consum- 
ers have  every  right  to  question  what 

we  do,  and  should  have  every  oppor- 
tunity to  make  their  feelings  known. 

But  the  more  readily  we  can  help 
them  understand,  the  lower  we  can 

keep  our  costs  and  their  rates. 

Thus  AT&T  continues  in  its  pres- 
ent corporate  advertising,  as  it  has 

for  many  years,  to  communicate  in- 
formation about  itself  in  an  effort 

to  achieve  understanding.  Because 

through  understanding  comes  better 
service. 

We'll  continue  to  let  the  consumer 

know  "we  hear  you."  We'll  continue 
to  let  him  know,  in  words  and  actions, 

*'we're  answering."  We're  determined 
to  serve  him  well.  D 
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Exhibit  23:  Case  Study— Alcoa 

CASE  HISTORIES 

fx^    Alcoa:  'Tocusing  on  The  Issues'' 

ADVERTI
SING  and

  public relations  are  among  the 

many  resources  used  by 

Alcoa  to  help  accomplish 

specific  company  objectives. 

While  most  of  Alcoa's  advertising 
falls  into  the  industrial  or  consumer 

product  category,  corporate 

advertising  does  account  for  a 

significant  portion  of  the  advertising 

budget.  The  underlying  purpose  for 

Alcoa's  present  corporate  program  is 
to  focus  on  issues  or  attitudes  which 

can  have  a  significant  influence  upon 

the  company.  Right  now,  we  are  all 

living  in  an  energy-sensitive 
tnvironment. 

Attitude  studies  have  indicated  that 

ihe  above-average  American  has  little 

knowledge  of  the  aluminum  industry. 

*hile  he  may  identify  the  industry  as 

•  felatively  large  consumer  of  energy,  ̂  

^  is  receptive  to  the  premise  that 

•iny  aluminum  applications  can, 

■deed,  save  energy.  He  is  simply  not 

knowledgeable  about  them.  Given  this 

''nation,  a  clear  opportunity  emerges 

Prelate  the  positive  advantages  and 
^essential  nature  of  aluminum 

**£  with  its  energy-saving 

characteristics.  Against  this  need, 

advertising  objectives  and  a 
communications  strategy  were 

prepared  by  the  advertising  and  public 
relations  departments  and  approved 

by  management  late  last  year.  These 

are  the  objectives: 

A.  Establish  and  reinforce  in  the 

minds  of  America's  most  influential 
publics  that  aluminum  products  are 

vital  to  our  economy  and  way  of  life. 

B.  Develop  a  sharp  sense  of 

awareness  among  these  publics  that 

these  very  uses  of  aluminum  also 

contribute  to  the  conservation  of energy. 

To  accomplish  these  objectives,  the 
advertisements  talk  about  and  show 

applications  of  aluminum  which 

people  are  interested  in  and  can  iden- 
tify with  their  lives  in  a  meaningful 

way.  They  communicate  the 
fundamental  role  of  aluminum  in  our 

life  style  and  the  many  ways  in  which  it 

helps  save  energy  and  conserve  our  re- 
sources. They  illustrate  the  insulative, 

reflective  and  conductive  properties  of 

aluminum;  show  how  its  unique 

weight/strength  ratio  makes  it  vital  in 

airplanes  and  essential  in  the 

(ransportution  of  goods;  how  less 

weight  in  a  car  means  better  gas 

mileage;  and  how  the  high  scrap  value 

and  ease  ot  recycling  permits  us  to 

[Please  Turn  Page] 

f^-^
 

Your  next  can  of  beer  may  have  been 
a  Coors  can  that  was  a  Falstaff 
can  that  was  a  Carling  can. 
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reuse  it  again  and  again  and  again. 

The  audience  for  Alcoa's  program 
was  to  be  small  enough  to  be 

eflectively  reached  with  the  budget 

available  for  this  purpose.  It  had  to  be 

deHned  by  characteristics  which  could 

also  be  used  in  selecting  media  which 

provided  the  most  etVicient  coverage  of 

this  audience.  Information  from  both 

the  Simmons  and  TGI  readership 

studies  provided  the  basis  tor  the 

audience  defmition.  in  addition  to 

many  other  questions  about  magazine 

reading  habits,  they  ask  their 

respondents  about  their  involvement 

in  extracurricular  activities.  The 

question  goes  something  like  this: 

"Have  you  within  the  past  year — 
A.  Voted  in  an  election? 

B.  Written  something  that  was 

published? 

C.  Actively  worked  for  a  political 

party? 

D.  Written  to  an  elected  offKial? 

E.  Taken  an  active  part  in  a  local 

civic  issue? 

F.  Addressed  a  public  meeting? 

G.  Written  a  letter  to  an  editor?" 

With  the  exception  of  the  claim  of 

having  voted  in  an  election,  the  rest  of 

these  characteristics  or 

psychographics  described  an  audience 

that  is  more  active  than  the  average. 

Alcoa's  audience  was  then  defined  to 
include  all  adults  who  claim  to  have 

done  two  or  mure  of  the  above  things 

within  the  past  two  years,  excluding 

voting  in  an  election.  The  research 

data  indicates  that  the  size  of  this 

audience  is  approximately  24  million 

adults.  Cross  checks  with  other 

sources  suggest  that  the  indicated  size 

of  the  audience  is  correct.  While  this 

constituted  the  target  audience,  it  was 

felt  that  within  the  target  audience 

some  people  might  be  more  active 

than  others  and  that  this  would  likely 

be  a  function  of  income  and 

education,  although  not  necessarily. 

Based  on  this  arbitrary  assumption,  a 

screen  was  applied  to  determine  how 

many  of  the  24  million  also  resided  in 

households  with  annual  income 

exceeding  SI 5,000.  This  numbers 

approximately  1 1  million.  The 
audience  was  then  further  refined  to 

determine,  of  the  1 1  million,  how 

many  also  attended  or  graduated  from 

college — and  this  numbers  about  6 
million.  It  was  then  concluded  that 

while  the  target  audience  remained  24 

million,  irrespective  of  demographics, 

the  inner  segments  of  that  audience 

were  perhaps  even  more  important  as 

a  target  group  and  the  highest  possible 

reach  and  frequency  should  be 

(CORttlUMd  ON  pm*  ̂  
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ALCOA 
[continued  from  page  34] 

achieved  in  this  area  with  the  available 

budget. 

Making  use  of  an  agonizing  number 
of  computer  runs  with  different 
magazine  combinations,  a  media  mix 
was  produced  which  provided  an  85 
percent  coverage  of  the  prime  target 
audience  with  a  frequency  of  10 
impressions:  a  reach  of  %  percent  of 
the  1 1  million  with  a  frequency  of  12.4 
impressions:  and  98.7  percent  of  the  6 
million  with  a  frequency  of  15.2 

impressions. 
Having  now  defined  the  audience 

and  determined  the  best  media  mix  to 

reach  it  with  an  effective  frequency 
level,  we  then  turned  to  the  question  of 
how  do  we  measure  the 

accomplishment  of  our  objective.  An 
attitude  and  awareness  study  was 
clearly  needed.  But  to  be  useful,  this 
had  to  be  an  attitude  and  awareness 

study  made  soley  within  the  target 
audience.  Original  research  in  this 
area  proved  to  be  the  only  acceptable 
answer.  A  research  firm  was  hired  to 

identify  and  interview  a  nationally 

projectable  sample  of  adult  Americans 
who  precisely  fit  the  target  audience 
characteristics.  They  made  2277  long 
distance  telephone  screening 
interviews  to  identify  qualified 
respondents  and  conducted  400 

full-length  interviews.  In  addition  to 
these  interviews,  they  also  conducted 
100  interviews  with  adults  who  had 

none  of  the  target  audience 

psychographic  characteristics.  The 
latter  group  was  designed  to  serve  as  a 
control  group  and  to  help  determine 
attitudinal  differences  between  the 

target  audience  and  the  public  at 
large.  In  both  groups,  the  interviews 
were  divided  equally  between  male 
and  female.  Since  this  study  was 

completed  prior  to  the  appearance  of 
any  of  the  ads  in  the  corporate  series, 

a  follow-up  study  after  a  period  of 
some  15-18  months  can  measure  any 
change  in  attitudes  and  awareness  as  a 
result  of  the  advertising  program. 
Although  there  is  little  data  to  support 
the  premise  that  a  15-18  month  time 

frame  is  the  correct  one,  it  is  our  best 

judgment  that  based  on  our  reach  and 
frequency,  we  should  achieve  tangible 
results  within  this  period  of  time. 

ALSO  USING  TV 

In  addition  to  the  use  of  print  media 
to  carry  on  this  campaign,  Alcoa  is 
also  using  television.  For  the  most  part 
television,  while  an  extremely  effective 

medium,  delivers  large  and  diverse 
audiences  which  makes  it  very 

expensive  if  your  target  is  more 
selective.  There  are  exceptions  to  this, 
however,  in  the  area  of  special 

programming.  Programs  like  "Meet 
the  Press."  "Face  the  Nation"  and 
"Issues  and  Answers"  attract  small 

but  loyal  audiences  of  2-3  million 
adults  at  a  very  low  cost  per  thousand. 

"Issues  and  Answers"  was  selected  to 
augment  the  print  schedule  because  it 
has  a  high  percentage  of  viewers  who 

precisely  fit  our  audience 
characteristics.  In  subsequent 
research  to  measure  changes  in 
attitudes  and  awareness  within  the 

target  audience,  additional  questions 
will  be  introduced  to  determine  to 
what  extent  the  use  of  television 

commercials  may  have  helped  in 
achieving  the  communications 
objective.  This  can  be  done  through 
separate  tabulations  for  heavy  viewers, 

light  viewers  and  nonviewers. 
The  final  point  with  respect  to 

Alcoa's  program  or  any  other 
corporate  program  would  be  to  stress 
the  importance  of  presenting  the 
communication  in  terms  that  can  be 

perceived  as  meaningful  and 
important  to  the  individual  within  any 
given  audience.  As  with  any  other  ad 
on  any  other  subject,  to  be  effective, 
the  ad  must  offer  information  which  \ 
the  reader  or  viewer  regards  as 

important  or  significant  to  him.      D 

-Blair  R.  Gcttig 

Manager  of Advertialng 
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Exhibit  24:  Case  Study— Weyerhaeuser 

A Weyerhaeuser  Company: 
Explaining  Conservation  Concepts 

THIS
  CAMPAIGN

   haS  POt only  aided  conservation 
 
and 

the  efficient  use  of  our 

timberlands, 
 
but  has 

dramatized  the  importance  of 

regarding  trees  as  crops  to  be 

scientincally 
 
planted  and  harvested, 

thus  protecting  this  country  against 

any  future  exhaustion  of  its  invaluable 

timber  resources." 

That's  what  Saturday  Review  of 
Literature  said  in  judging  a  Weyer- 

haeuser ad  to  be  the  most 

distinguished  public-interest 
advertisement  of  1956.  By  that  time, 

the  campaign  was  in  its  fifth  year,  a 
result  of  Weyerhaeuser  public  affairs 
department  in  Tacoma  working  with 
Cole  &  Weber,  a  Pacific  Northwest 
advertising  agency. 

Self-interest  as  well  as  public 

interest  was  certainly  behind  this 

highly  successful  communications 
effort.  By  the  1950s,  lack  of 

understanding  was  becoming  a  serious 
threat  to  private  forest  management, 

as  pressure  was  increasing  to  have  all 
timber  cutting  in  the  hands  of  the 

government — or  at  least  have  all 
forestry  and  logging  practices 

prescnbed  by  the  Forest  Service. 

Realizing  that  the  public  didn't 
know  what  private  industry  was  doing 
in  the  way  of  modem  forestry  and 
improved  wood  utilization. 

Weyerhaeuser  Company  took  the  lead 

in  telling  the  public  what  was  really 

happening  on  privately  owned  forests. 
The  aggressive  communication 

program  featunng  the  "wildlife" 

[TumToPait3f\ 
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paintings  was  inaugurated  in  1952. 

Some  of  America's  top  wildlife  artists 
such  as  Fred  Ludekens.  Stan  Galli 
and  Jack  Dumas  illustrated  the  ads. 

First  magazines  used  were  the 
Saturday  Evening  Post.  Farm  Journal 
and  U.S.  Newi.  Others  later  included 

Look.  Time.  Sports  lUuitrated. 

Newsweek,  Reader' s Digest.  Atlantic, 
Harper's,  and  Saturday  Review.  A 
newspaper  advertising  campaign  in 
plan!  communities  also  followed  this 

"wildlife"  theme  at  one  stage.  And 
the  illustrations  were  adapted  for 

calendars,  playing  cards  and  other 
collateral  materials  and  helped 

convince  people  that  private  industry 
was  concerned  about  American 

forests.  In  addition,  the  ads 

communicated  to  the  public  that 
logging  does  not  destroy  wildlife,  but 
works  in  partnership  with  nature  as 
most  wildlife  nourishes  on  modern 
tree  farms. 

This  series  of  ads  continued  until 

1967  and  made  many  friends  for  the 

company.  It  also  served  as  a  base  for 
product  advertising,  but.  most 

importantly,  established 
Weyerhaeuser  Company  as 

conservation  minded  and  undoubtedly 
added  to  its  recognition  and  stature. 

By  the  I9()0's.  Weyerhaeuser's 
emphasis  had  shifted  from  a  once 

wood  products  oriented  organization 
to  an  integrated  forest  products 
industry  that  also  manufactured  and 

marketed  pulp,  paper  and  consumer 

packaging  and  was  engaged  in  real 
estate  and  insurance  activities. 

A  "capabilities"  campaign  in  the 
Wall  Street  Journal  and  other 

publications  told  of  this  diversification 
as  it  related  to  the  forest  base. 

Then  research  indicated  that  the 

Weyerhaeuser  story  could  be  told 
effectively  by  way  of  national 
television,  so  the  company  changed 

emphasis  from  print  to  television. 
First  commercials  showed  its 

"capabilities"  in  forestry  and 

products. Since  then  the  company  has 

advertised  on  NCAA  football,  ABCi 

Wide  World  of  Sports,  NBC's  First 
Tuesday,  a  special  called  The 
Unexplained,  the  1972  Summer 

Olympics,  now  back  with  NCAA 
football  and  NFL  Monday  Night 

football. 
As  the  14  Weyerhaeuser 

commercials  are  shown  throughout 
this  football  season,  the  theme  and 

objectives  parallel  the  "wildlife"  ads started  more  than  two  decades  ago: 

that  the  company  is  a  good  steward  of 
its  5.7  million  acres  of  land  while 

providing  leadership  in  forestry 
research,  regeneration  and  utilization 

programs.  Just  as  in  the  early  1950's, 
the  messages  depict  the  many  benefits 
of  the  forest,  including  how  private 
forests  are  a  habitat  for  wildlife  and  a 

place  for  recreation. 
And,  like  the  ads  of  the  earlier  era. 

these  commercials  have  won  praise 
from  viewers  and  awards  from  judges 

for  successfully  conveying  concepts 

through  a  medium  best  known  for 

selling  products  and  services.  D 
— Rlciuurd  E.  Londgiea 

Mnaager  of  AdTCftlali«  nmi 
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Exhibit  25:  Case  Study— AMC 

AMC:  "^e  back  them  better 
because  we  build  them  better.** 

CORTOKA
TB  ADVEBTIS

INC?  Some 
call  it  an  expensive  exercise 

in  introspection;  others  a 

valuable  addition  to  a  corpo- 

ration's total  communications 
 
objec- 

tives. 

Like  many  useful  tools,  it's  all  in 
how  you  use  it. 

American  Motors'  corporate  efforts 
represent  more  than  just  an  addition 
to  its  product  advertising.  For  AMC 
corporate  advertising  is  the  central 
focus  of  the  total  advertising  program. 

Thanks  to  the  company's  exclusive 
Buyer  Protection  Plan. 
AMC  believes  that  before  you  can 

create  truly  effective  corporate 

advertising,  you  must  start  with  a 

basic  recognition  of  consumer  needs.  '^ 
And  it  was  just  such  basic  recognition 
of  an  unmet  need  on  the  part  of  the 

car-buying  consumer  that  led  to  the 
development  of  the  AMC  Buyer 
Protection  Plan,  along  with  the 

corporate  advertising  that  has 

successfully  promoted  it.  ^ 
Back  in  early  1971 .  AMC  was  fated 

with  a  declining  penetration  in  a 

growing  car  market.  Its  management 
decided  the  answer  was  to  create  a 

unique  consumer-oriented  point  of 
difference  that  would  serve  to  switch 

loyal  owners  from  GM,  Ford  or 
Chrysler  to  AMC.  , 

Icontmuea  on  page  38] 

Once  and  forall, 
American  Motors 

which  one  of  these 

guarantee. 

['"ffife'iSSjvsgg'"' 
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A  tall  order.  Especially  since  the 
task  force  assigned  to  the  project  had 
just  nine  months  to  come  up  with  a 

program  and  get  it  before  the 
consumer. 

The  tirsl  step  was  to  sit  down  and 
really  talk  with  consumers  to  Hnd  out 

what  bugged  them  the  most.  Not 

surprisingly,  the  playback  showed 
people  wanted  a  really  reliable, 

truuble-free.  quality  automobile. 
They  wanted  this  car  to  be  backed  by 
an  unconditional  guarantee,  with 
belter  servicing,  leaner  car  availability 
and  a  means  of  resolving  problems 

quickly.  But  they  also  had  serious 
doubt  that  Detroit  either  would  not  or 

could  not  provide  such  an  automobile. 
This  credibility  gap  played  a  large 

part  in  the  program  AMC  developed. 
The  components  of  the  plan  were 
simple:  Manufacture  a  car  with 

improved  product  quality  and  back  it 
with  a  12-month,  12.000  mile 
unconditional  guarantee.  Make 
available  a  loaner  car  for  the  customer 
to  drive  when  his  car  had  to  be  left  at 

the  dealer's  for  overnight  warranty 
service.  And  create  a  direct  hot  line  to 

Detroit  to  assist  in  customer-factory 
communications. 

This  was  and  is  the  basis  of  AMC's 
successful  Buyer  Protection  Plan, 
which  has  been  the  cornerstone  of  the 

company's  strong  resurgence.  For  the 
1474  model  year,  AMC  passenger  car 
sales  were  up  4.S  per  cent  compared 

with  the  general  industry  decline  of  20 
percent.  More  important,  the 

"conquest"  rate — the  acquisition  of 
new  customers — is  the  highest  in  the 
industry  for  the  subcompact  Gremlin, 

closely  followed  by  the  Hornet  in  the 
compact  category. 

The  feedback  from  AMC  car  buyers 

shows  the  corporate  commitment  to 
customer  satisfaction  is  working  at  the 
retail  level.  A  recent  independent 

study  of  owner  attitudes  by  Boston 
College  found  more  American  Motors 
customers  reporting  satisfaction  with 

their  warranty  protection  and  service 
than  buyers  of  any  other  make. 
According  to  the  survey,  68  per  cent  of 

AMC  buyers  said  that  the  Buyer 
Protection  Plan  was  either  very  or 

extremely  important  in  their  purchase 
decision. 

The  responsibility  for  creating 
believable  advertising  to  promote  the 

plan  falls  to  AMC's  agency, 
Cunningham  &.  Walsh.  The 
commercial  with  the  four  cars  on  lifts 

is  a  good  example  of  how  the  Buyer 
Protection  Plan  is  merchandised  on 
TV.  The  print  advertising  program 

also  underscores  buyer  benefits 

measured  against  competition.  This  is 

corporate  advertising  AMC-style,  not 
an  addition  to  the  basic  program,  but 

a  consumer-oriented  approach 
relecting  the  total  philosophy  of 

American  Motors  management.      D 
— GeneSwaia 



57 

Exhibit  26:  Case  Study— Union  Pacific  Railroad 

Union  Pacific  Railroadi 

"We  Can  Handle  It" 

Public  rel
ations  technique

s 
combined  with  a  sound  ad- 

vertising program  have  pro- 

vided an  effective  program 

for  Union  Pacific  Railroad — motiva- 

tion and  productivity  is  the  result. 

The  underlying  theme  stresses 

people  and  performance. 

Two  years  ago  the  railroad  suffered 

an  18-day  work  stoppage,  the  worst 

strike  in  its  history.  Amtrak  had  taken 

over  the  passenger  service  and 

employment  was  declining  because  of 
modernization  and  centralization  of 

work  forces  brought  about  by 

computer-induced  work  flow. 

Mechanical  facilities  were  changing. 

causing  the  dislocation  of  jobs  and 

operating  runs  of  train  crews  were    - 

lengthened  which  meant  that  families 

were  moved  and  whole  communities 

with  historic  railroad  backgrounds 

were  being  dislocated. 

Change  and  trainmg  was  the  order 

of  the  day  for  many  employes  and  all 

of  this  brought  about  a  malaise  and 

unsettled  feeling  in  every  level  of  the 

company  structure.  We  knew  our 
railroad  was  one  of  the  leaders  in 

profitability,  that  we  had  a 

management  team  of  transportation 

professionals.  Also  that  the  motive 

[continued  on  pagt  40\ 
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power  and  rolling  stock  was  the  best 
and  most  modern  in  the 

industry — what  was  needed  was  « 

rallying  cry.  a  polishing  to  that  old 

family  spirit  the  railroad  enjoyed 

decades  ago. 

TIm  slogan  came  through  "We  can 

handle  it"  offered  to  us  by  Bozell  Sl 
Jacobs,  the  new  ad  agency  we  had  just 

brought  on  to  handle  our  program. 

With  the  slogan  came  a  catchy  tune 

"A  Great  Big  Rollin'  Railroad"  which 
we  decided  to  use  as  part  of  our 
commercials. 

Tbe  jingle  nKwcd  our  ad  campaigs 
into  television  where  we  had  never 

been  before. 

The  format  is  built  around  ads 

showing  one  or  more  workers  on  the 

job.  relating  the  significance  of  their 
work  to  the  whole  function  of  the 

company.  Newspapers,  radio  and 
television  were  selected  to  maintain 

the  effort  in  on-line  communities 

where  the  largest  concentration  of 

employes  work.  Regardless  of  the 

medium,  each  ad  is  signed  with 

"WE  CAN  HANDLE  IT— the  Union 

Pacific  Railroad  people." 

The  campaign  was  kicked  off  by  a 

letter  mailed  from  our  president  to 

each  employee  enclosing  badges  and 

bumper  stickers  which  were  reinforced 

by  banners  and  posters  in  work  areas. 

A  flexible  record  of  the  song  was 

tipped  into  the  company  publication, 

to  our  knowledge  the  first  time  this 

had  ever  been  done. 

Our  reasoning  for  expecting  this 

campaign  to  provide  motivation  to  our 

employes  goes  as  follows:  We  made  a 

positive  statement  from  management 

about  our  employes.  We  selected  the 

major  hometown  communications 

media  to  carry  the  message  to  the 

employes,  their  families,  their  peers 
and  leaders  of  their  business 

community.  The  reason  lor  going  into 

general  circulation  media  with  this 

program  was  to  let  the  employe  know 

how  important  we  consider  him  to  be, 

but  at  the  same  time  to  let  his  family, 

friends  and  business  acquaintances 

know  loo.  This  was  expected  to  build 

his  pride  in  himself  and  his  association 

with  the  company,  and  in  a  subtle 

way.  to  set  a  standard  of  performance 
for  him  to  work  to. 

It  wasn't  long  before  the  "We  can 

handle  it"  stickers  showed  up  on 
lunch  boxes,  forklift  trucks  and  other 

pieces  of  equipment.  The  slogan 

became  a  catch  phrase  amongst 

employes  on  the  telephone  and  on  the 

railroad  yard  radio — it  was  spoken  as 

a  matter  of  pride. 

To  support  the  ad  campaign,  our 

public  relations  efforts  were  directed 

toward  featuring  working  people  in 

magazine  and  newspaper  articles.  Our 

people  worked  with  newspaper 

editors  along  the  line  to  feature  train 

crews,  in  the  locomotives  and  on  the 

caboose,  as  well  as  track  workers.  , 

Whether  it  was  a  busy  job  or  a  lonely 

job.  it  made  good  copy  and  the 

employes  enjoyed  seeing  themselves 

and  their  fellow  workmen  in  print. 

We  produced  an  extravagant 

five-screen  multi-media  production 

based  on  the  efforts  of  the  railroad 

and  (he  people  that  do  the  work  and 
showed  it  all  over  the  system,  wherever 

we  could  gel  the  employes  together. 

Along  with  the  rousing  tune  which  we 

included  in  the  production,  it  really 

gets  the  adrenaline  flowing  and  has 

never  failed  to  win  applause  and 

plaudits  from  the  employes.  It  is  also 

a  good  vehicle  for  addresses  before 

civic  groups  in  the  towns  along  our 

line.  Officers' speeches  are  keyed  to 
presenting  the  efforts  of  the  employes 

in  the  job  the  railroad  is  doing. 
What  about  results?  We  have  had 

requests  for  thousands  of  the  records 

of  the  tune.  .  .many  of  them  from 

peopleoutside  the  railroad.  Our 

program  has  been  adopted  for  study  in 
communication  schools  at  several 

universities  in  the  West. 

It  is  difficult  to  measure  morale,  but 

from  communication  with  our 

employes  and  letters  from  shippers  we 

know  the  program  is  working. 

Motivation  and  productivity  is  more 

easily  recognized. 
Union  Pacific  ended  1973  with  the 

highest  net  income  of  any  railroad  io 

the  United  States.  .  .last  year  we 

hauled  58.5  billion  ton-miles  of 

freight,  the  highest  mark  in  history.  D 
— Edwla  C.  Sckite 

GMMd  Dinetar  •!  Pabttc  RetottHi 
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Exhibit  27:  Case  Study — Kennecott 

M Kennecott  Copper: 

'Mining  is  Beautif uF 

The  status  q
uo  is  no  longer  ac- 
ceptable." said  B.B.  Smith 

upon  taking  over  the  reins  as 

general  manager  of  Kenne- 

cott's  Utah  Copper  Division  two  years 

ago. Addressing  his  first  staff  meeting. 

he  qualified  those  remarks  by 
stressing  that  any  standard  operating 

practice  or  procedure  in  existence  for 
five  years  would  be  evaluated  before 
being  continued.  The  time  was  at 

hand  for  management  and  line  em- 
ployees to  recognize  that  ignoring 

"change"  and  bowing  to  apathy  would 

impair  the  division's  needs  to  be 
productive  and  competitive. 

The  operation  had  been  taking  its 
lumps  from  environmentalists  and 

preservationists  who  would  like  to  shut 

PUBLIC  RELATIONS  JOURNAL 
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KENNECOTT  COPPER... 

[continued  from  pag*  40] 
us  down.  The  environmental  impact 

was  generating  negativism  at  an 
alarming  rate  and  the  frequency  of 

related  news  reports  and  editorials  was 
inexorably  forcing  the  public  relations 
function  into  a  defensive  position. 

This  impact  was  obscuring  the 
economic,  civic  and  social  contribu- 

tions the  division  had  been  making  to 

the  community  for  more  than  a  half- 
century.  Our  public  relations  posture 
and  communications  credibility  were 

becoming  shaky.  Indeed,  something 
was  needed  to  offset  derogatory  at- 

titudes and  expression  from  media, 
the  public  and,  to  some  extent,  our 
own  employees. 

Public  relations  had  to  get  off  the 

defensive.  We  were  in  no  position  to 
compromise  with  management  or  the 

public:  rather,  we  needed  a  new,  ag- 
gressive thrust. 

Smith's  "challenge"  induced  a  re- 
examination of  our  basic  assets,  which 

often  escape  one's  mind,  much  like 
"being  too  close  to  the  forest  to  see  the 

trees."  Looking  "within  ourselves," 
we  found  inspiration  in  two  old 

adages:  "Accentuate  the  positive, 

eliminate  the  negative;"  "The  best 
defense  is  a  good  offense."  The  values 
were  there  and  they  were  real.  But, 
where  was  imagination? 

It  was  beautiful.  It  was  inspiring.  It 
was  also  shocking.  So,  we  said  it: 

"Mining  is  Beautiful!" 
42 

Beauty  is  in  the  eye  of  the  beholder. 

We  are  often  too  involved,  too  en- 
trenched in  our  own  thinking,  too 

shortsighted  to  see,  to  understand,  to 
feel  what  makes  activities  worthwhile. 

A  natural  resource  industry  is  basic  to 
the  material  welfare  of  the  country; 

and  its  people,  who  provide  meaning- 
ful service,  deserve  recognition.  In  ad- 

dition to  producing  copper,  company 
management  has  been  proving  by 

deed  that  it  is  fulfilling  social  re- 
sponsibilities, especially  environmen- 

Ul  as  a  priority  objective. 

"Mining  is  Beautiful"  presented  a 
bold  challenge  and  once  my  staff  and 

agency  got  thinking  about  it,  they 
caught  the  spirit  and  grasped  the 
potential  for  conveying  a  multitude  of 
messages  to  change  concepts  and 

opinions  to  the  contrary,  while  rein- 
forcing those  supporting  this 

operation.  Here  was  a  theme  that 
could  achieve  a  new  understanding  of 

this,  the  largest  private  enterprise  in 
Utah;  a  thrust  that  would  appeal  to 
the  emotions  as  contrasted  to  the  nuts 

and  bolts  approach  which  has  some- 
times in  the  past  been  used.  Under- 

lying the  emotional  appeal  is  a  sub- 
liminal level  that  lingers  long  after  the 

impactive  shock  of  the  blatant  head- 
line. 

"Mining  is  Beautiful"  was  planned 
to  pay  off  in  job  enrichment.  Sup- 

portive copy  and  visuals  were  designed 
to  provoke  thought  and  generate 
movements.  We  had  a  virgin 

opportunity  to  awaken  our  internal 
and  external  publics,  particularly 

those  who  were  polarized  against  our 

business  as  anything  but  "beautiful." 
Here  were  three  words  that  were 

indeed  provocative.  They  were 

calculated  to  generate  that  most  im- 
portant element  of  any  advertising  or 

communications  campaign — atten- 
tion! 

I  had  the  opportunity  to  present  the 

theme  in  late  1973  at  a  meeting  of  my 
fellow  public  relations  associates  of 

Kennecott,  followed  by  a  presentation 

of  proposed  newspaper  ads,  TV  story 
boards  and  radio  commerical  audition 

tapes  to  Smith  and  his  staff  in  early 
1974.  Collectively,  my  staff  and 

agency  prefaced  the  presentation  with: 

"Mr.  Smith,  this  is  our  answer  to  your 

challenge  of  change." 

On  July  30,  the  first  "Mining  is 
Beautiful"  advertisement  appeared  in 
the  state's  five  dailies  and  52  weeklies. 
The  ad,  in  four  colors,  portrayed  an 

oil  painting  of  the  Bingham  Canyon 
Mine,  circa  1910,  in  contrast  to  an 

actual  photograph  of  the  mine  as  it  is 
today  and  offered  free  copies  of  the 
reproductions.  Within  10  days  over 
600  written  requests  came  in  (and 

they're  still  coming).  Much  to  our 
surprise,  there  were  but  seven  negative 

responses,  two  critical  letters  to  the 
editor  (in  The  Salt  Lake  Tribune)  and 

three  nasty  (whoya  kiddin'l)  editorials 
in  the  student  newspaper  of  the 

University  of  Utah.  In  short,  we  mis- 
calculated our  pro-con  ratio  reaction 

by  some  43% .  Needless  to  say,  we 

didn't  mind  making  that  bad  a  judg- 

ment. Since  the  initial  ad,  four  additional 

"Mining  is  Beautiful"  productions 
have  appeared  (through  September). 

Reaction  to  date  continues  most 

favorable,  and  not  wishing  to  prejudge 

the  merit  of  this  campaign,  I  will  close 

this  report  with  some  excerpts  from  a 

recent  front-page  editorial  by 

Publisher  Jim  Cornwell  in  the  Eagle- 
Advertiser,  which  serves  some  of  our 

largest  suburban  communities: 

"After  nearly  30  years  of  news- 

papering,  we've  sometimes  felt 
nothing  people  could  say  or  do 
would  surprise  us.  Take,  for 
instance,  the  case  of  Kennecott 

Copper.  It's  currently  engaged  in 
a  public  relations  campaign  built 

around  'Mining  is  Beautiful.'  A recent  release  described  the 

beauty  of  the  'melting  pot'  of 
racial  backgrounds  evident  in  the 

thousands  who  comprise  Kenne- 
cott's  labor  force.  The  beauty,  of 
course,  is  that  this  is  so  typical  of 

our  country  itself — diverse  races 
and  creeds  brought  together  by  t 

common  goal  and  enjoying  to- 
gether the  blessings  of  this  great 

nation.  If  it  were  possible  to 

transfer  that  mountain  of  copper 

elsewhere,  dozens  of  areas  would 

be  vying  to  have  Kennecott 

Copper  in  their  backyards,  con- 
tnbuting  to  their  betterment. ..all 
-in-all  we're  fortunate  such  a  firm 

exists  in  our  midst."  (Beautiful!) D 

K.E.  Kefauvcr 
Communications  Direci« 
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Exhibit  28:  Case  Study— A.  T.  &  T. 

AT&Ts  Quest 
for  Public 
Understanding 
NoelL.Griese 

In  1908  American  Telephone  &  Telegraph  Company 
commissioned  N.W.  Ayer  &  Son  advertising  agency  to 
launch  what  has  become  the  oldest  continuous  corporate 

advertising  program  in  America.  That  program,  which 
began  with  five  pioneering  ads,  continues  without 
interruption  to  the  present,  and  Ayer  and  AT&T  have  one  of 
the  oldest  agency-client  relationships  in  the  nation. 

The  man  who  authorized  the  beginning  of  AT&T's 
corporate  advertising  was  Theodore  N.  Vail,  a  pioneer 
American  industrialist  unique  in  his  time  for  having  a  sense 
of  social  responsibility. 

Born  in  1845,  the  son  of  an  ironworker  turned  Iowa  farmer, 
Mr.  Vail  built  his  Tirst  successful  career  helping  to  improve 
the  U.S.  Postal  Service  after  the  Civil  War.  Starting  as  a 
railroad  mail  clerk  with  the  Union  Pacific  on  the  western 

frontier,  he  quickly  showed  a  genius  for  providing  improved 
service  to  users  of  the  mail.  By  his  early  thirties,  he  had  risen 
to  the  number  two  position  in  the  Postal  Service. 

In  1878,  dissatisfied  with  political  pressures  on  the  Post 

Office,  the  33-year-old  Vail  resigned  to  become  general 
manager  of  the  fledging  Bell  Telephone  Company,  a 
predecessor  of  AT&T.  In  the  next  nine  years,  he  helped  fend 
off  attempts  by  Western  Union  and  others  to  infringe  on  the 
Bell  patents,  organized  a  number  of  Bell  licensees  in  cities 
around  the  country,  and  supervised  early  development  of 
long  distance  telephony. 

Having  been  passed  over  for  the  presidency  of  the 
American  Bell  Telephone  Company,  which  had  become 
parent  company  of  the  Bell  System,  Mr.  Vail  resigned  in 
1887.  By  then,  however,  he  had  made  a  fortune  investing  in 
Bell  System  securities,  which  he  lost  in  a  scheme  to  warm 
homes  and  offices  with  superheated  water.  Subsequently,  he 
made  a  new  fortune  developing  public  utilities  in  Argentina. 

In  1889- 1900,  AT&T,  incorporated  in  New  York,  absorbed 
the  assets  of  American  Bell  and  became  parent  company  of 
the  Bell  System,  and  in  1902,  Mr.  Vail  returned  to  the  Bell 
System  as  a  director  of  AT&T. 

By  1903,  then  President  Frederick  P.  Fish  was  working  on 
the  problem  of  public  relations.  He  initiated  a  policy  of 
peacefully  absorbing  competitors  into  the  Bell  System 
instead  of  destroying  them.  He  sought  to  build  good  will 
through  continuous  wooing  of  the  public  through  employee 
courtesy  and  efficiency  and  rapid  response  to  complaints.  In 

addition,  he  hired  what  was  probably  America's  first  public 
relations  agency,  the  Publicity  Bureau  of  Boston,  to 
repretent  AT&T  in  the  court  of  public  opinion. 

Measurable  success 
Insofar  as  public  opinion  can  be  measured  by  newspaper 
comment,  Mr.  Fish  apparently  had  some  success.  James  D. 
Ellsworth,  who  handled  the  AT&T  account  for  the  Publicity 
Bureau  from  1903  to  1907,  says  he  saw  newspaper  clippings 
gathered  from  around  the  nation  change  from  90  perceat 
unfavorable  to  AT&T  in  1903  to  only  20  percent  in  1907. 

In  1906-1907.  J. P.  Morgan  captured  control  of  AT&T 
from  the  Boston  financiers  who  had  owned  it  since  the  18708. 

In  April  1907,  two  Boston  directors  of  AT&T  resigned  from 

the  company's  executive  committee  and  were  replaced  by 
Morgan  men.  A  few  weeks  later,  Mr.  Fish  resigned  as 
president  and  was  replaced  by  Mr.  Vail,  then  61,  who  had 
been  representing  Morgan  on  the  AT&T  board. 

Mr.  Vail  moved  quickly  to  strengthen  the  public  relations 
policies  that  his  predecessor  had  begun.  His  first  annual 

report,  published  in  March  1908,  was  entitled  "Public 
Relations."  He  fired  the  Publicity  Bureau  for  dishonesty,  but 

hired  AT&T  Account  Executive  Ellsworth  as  a  "special 
agent"  to  help  Bell  licensees  refine  their  advertising. 

In  the  early  summer  of  1908,  Mr.  Vail  authorized  N.W. 

Ayer,  then  the  nation's  oldest  and  largest  advertising  agency, 
to  launch  a  national  campaign  to  persuade  the  American 
public  that  AT&T  provided  excellent  service,  that  its  rates 
were  fair,  and  above  all,  that  the  telephone  industry  could 
serve  the  public  best  if  it  was  a  monopoly. 

Mr.  Vail  dreamed  of  AT&T  controlling  the  telephone  and 

telegraph  industries  in  America— of  a  system  in  which  any 
telephone  could  be  connected  with  any  other,  nearby  or 
distant,  and  in  which  the  telegraph  office  was  no  further 
away  than  the  nearest  telephone. 

To  accomplish  his  dream.  Mr.  Vail  knew  he  had  to  change 
public  opinion.  Although  Americans  accepted  the  Post  Office 
and  utilities,  such  as  natural  gas  distribution  and  street 
traction  companies,  as  monopolies,  many  favored 
competition  in  the  telephone  business. 

According  to  George  Criswold  Jr.  of  AT&T,  it  was  S.A. 
Conover  of  N.W.  Ayer  who  convinced  Mr.  Vail  that  mass 
circulation  magazines  were  the  best  platform  for  the  sort  of 
persuasive  advertising  effort  Mr.  Vail  had  in  mind,  and  that 
Ayer  was  the  best  agency  to  handle  the  job. 

Ayer  decided  to  try  a  series  of  advertisements  "that  would 
sink  deep  into  the  hearts  of  all  classes  of  people  who  use  the 

telephone — giving  them  facts,  and  explaining  all  the 
problems  that  are  experienced  in  running  a  big  telephone 

company  in  any  part  of  the  country." 

Public  Relations  Journal 
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Fintadiiil90e 
The  flnt  of  the  Ave  ads  prepared  and  placed  by  Ayer  for 

AT&T,  "Twenty  Million  Voices"  [figure  1],  appeared  from 
late  June  to  August,  1908.  The  institutional  nature  of  the  ad 
is  immediately  apparent.  Copy  clearly  says  the  purpose  of  the 

ad  and  others  to  follow  "is  not  to  get  more  subscribers,"  and 
makes  a  strong  plea  for  the  public  to  accept  the  telephone 
industry  as  a  monopoly  like  the  postal  service. 

While  the  first  ad  was  running,  Mr.  Vail  made  a  trip  west. 
There,  probably  in  Denver,  he  appears  to  have  become 
miffed  because  someone  at  a  party  did  not  know  what  AT&T 
was.  He  returned  with  orders  that  future  ads  prominently 

display  the  AT&T  name  and  "bell  in  a  circle"  logo. 
The  second  ad  in  the  AT&T  series,  "The  Telephone's 

Burden"  [figure  2],  reproduced  from  the  Ayer  copy  books, 
did  not  appear  in  magazines  quite  as  depicted.  The  telephone 
pole  artwork  was  deleted  to  make  room  at  the  top  of  the  ad  for 

a  Bell  seal  and  the  AT&T  name— the  same  clumsy  art  that 

appears  at  the  top  of  the  third  ad,  "Fair  Rates"  [figure  3]. 
By  insisting  on  more  prominent  display  of  the  AT&T  name, 
Mr.  Vail  deserves  some  credit  for  development  of  the 
corporate  identity  ad. 

The  fourth  ad  in  the  series,  "One  Policy,  One  System, 
Universal  Service"  [figure  4],  was  slated  to  appear  at  the 
time  of  a  national  presidential  election.  Trust  busline  was 
popular  in  1908,  and  some  AT&T  eiecutives  feared  the  ad 
might  be  used  by  politicians  to  argue  against  the  AT&T  trust. 
Mr.  Ellsworth  laid  the  objections  before  the  AT&T 

president  who  asked,  "Are  the  statements  in  the 
advertisement  true?"  Mr.  Ellsworth  replied  that  they  were. 
"Very  well,  then,"  Mr.  Vail  ordered,  "let's  print  it  and  beat 
them  to  it."  [continued  on  page  3€\ 
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One  Policy 

One  System 

they  know  little  of  how  (hese  results 

have  been  brought  shout  The  key- 

note is  Inund  in  the  mono— "One  policy, 

one  system,  universal  service." 
Behind  this  motto  may  be  found  the 

American  Telephone  and  Telegraph 

Company— the  so-called  "paKnt"  Bell Company. 

i  American  Telephone  and  Telegraph 

itnpany  has  lor  one  of  ils  functions 

It  of  a  holding  company,  which  fede- 

them  in  financing  their  extensions,  and 
H  helps  insure  a  sound  and  unHorm 
financial  policy. 

(he  American  Telephone  and  Telegraph 

Company  has  for  one  of  its  functions 

systems  of  the 

connections,  and  a   uniform  system  of 

operating  and  accounting;  and  secures 

Telephone  and  Telegraph  Company  is 

the  active  agency  lor  securing  o/icpo/icy, 

onf  syilem,  and  univfrsat  service  —  the 
three  (actors  which  have  made  the 

telephone  service  of  the  United  Stales 

superior  to  thai  of  any  other  country. 

American  Telephone  O  Telegraph 

F,gure5 

American  Telephone  O  Telegraph  Company 

The  ad  headline  became  a  frequently  repeated  slogan  in 

Bell  System  advertising  until  1926,  by  which  time  AT&T 

dominated  the  telephone  business  in  America  and  the  slogan 

was  dropped  by  the  company  and  nearly  all  its  subsidiaries. 

By  the  time  the  "One  Policy"  ad  appeared,  Ayer  artists 
had  refined  the  Bell  seal  at  the  top  so  that  it  was  graphically 

more  pleasing  and  less  distracting.  By  the  time  the  fifth  ad 

appeared,  Ayer  artists  had  incorporated  the  Bell  seal  into 
headline  art  in  most  pleasing  and  least  distracting  manner. 

The  fifth  ad,  "From  Door-knocker  Days  to  the  Bell"  [figure 

5],  appeared  in  December  1908. 

Readership  poll  conducted 
In  1929,  AT&T  commissioned  the  J.  David  Houser 

organization  to  conduct  a  poll  in  Pittsburgh  aimed  at  finding 

out  if  people  read  the  ads,  and  if  those  who  read  them 

developed  more  favorable  attitudes  toward  AT&T.  Arthur 

Page,  who  became  AT&T  public  relations  vice  president  in 

1927  (and  probably  the  first  true  corporate  public  relations 

vice  president  in  America),  was  pleased  with  the  results; 

readership  was  much  higher  than  he  had  expected. 

In  1940,  AT&T  corporate  advertising  was  extended  from 

magazines  to  radio  when  AT&T  authorized  N.W.  Ayer  to 

begin  production  of  the  Bell  Telephone  Hour,  a  weekly 

network  broadcast  featuring  music  inclined  toward  the 

semiclassical.  In  1948,  Ayer  began  experimenting  with 

television  for  AT&T  and  by  the  1950s,  the  Telephone  Hour 

was  being  "simulcast"  on  radio  and  television. 

AT&T  today  ranks  as  one  of  the  nation's  largest  investors 
in  corporate  advertising.  In  1975,  AT&T  spent  $12,388,000 

(not  including  buys  by  Western  Electric  and  other  Bell 

System    subsidiaries)    on    the    genre. 

Of  the  $12.4  million  spent  by  AT&T  on  corporate 

advertising  in  1975,  $7,106,100  was  spent  on  broadcast  buys 

($121,900  for  radio,  the  rest  for  television,  especially  for 

production  of  the  Bell  System  Family  Theater  and 

commercials  on  it),  and  $5,281,900  was  sperrt  on  advertising 

in  magazines  and  nationally  distributed  newspapers. 

What  began  as  a  modest,  pioneering  effort  in  1908  has 

become  a  multi-million  dollar  program.  And,  thanks  largely 

to  Mr.  Vail,  AT&T's  program  has  made  significant 
contributions  to  the  development  of  corporate  advertising. 

Mr.  Griese  is  an  assistant  professor  of  public  relations.  University  of 

Georgia  School  of  Journalism.  Previously,  he  worked  for  Illinois  Bell 

Telephone. 
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Exhibit  29:  Case  Study— Trans  Alaska  Pipeline 

TRAMS  ALASKA  PIPELINE: 
CLASSIC  PR  DILEMMA 

JackR.  Nowling 

By  George  Bernard  Shaw's  reckoning,  there  are  two 
tragedies  in  life.  One  is  not  getting  your  heart's  desire.  The 
other  is  getting  it.  On  those  terms,  how  would  you  rate  Bob 

Miller's  state  of  mind  these  days?  He  directs  public  relations 
for  the  trans  Alaska  pipeline. 

You  could  say,  not  without  justifiable  envy,  that  handling 

public  relations  for  history's  biggest  privately  financed 
construction  project,  and  one  of  the  most  talked-about  and 
controversial,  must  be  just  about  the  most  exciting  job  of  its 
kind  anywhere. 

In  the  next  breath,  radiating  honest  relief,  you  could  say 

you  wouldn't  have  that  guy's  headaches  for  all  the,  well,  oil in  Alaska. 

As  chief  public  relations  man  for  a  project  that  ranks 
among  the  biggest  running  business  and  energy  news  stories 
of  them  all,  Nebraska-born  Robert  L.  Miller  finds  himself 

split  right  down  the  middle.  It's  a  full-time  job  just  keeping  a 
rein  on  the  legion  of  contractors  and  suppliers  who  naturally 
want  to  promote  their  own  part  in  the  $7.7  billion  job.  But  it 
also  takes  a  full  measure  of  time  and  wits  to  encourage 

balanced,  fair-minded  press  coverage  of  the  nation's  most 
dramatic  energy  development  in  generations. 

If  you  spend  any  time  at  all  browsing  through  trade 
journals  serving  the  construction  industry  and  allied  fields, 
you  may  already  have  concluded  that  just  about  everybody  in 
the  business  has  a  piece  of  the  Alaska  pipeline  action.  In  a 
glut  of  advertisements  and  four-color  annual  report  covers, 
scores  of  companies  are  extolling  their  contributions  to  the 

project— participation  that  runs  the  gamut  from  highly 
sophisticated  heavy  machinery  to  nutritious  meals  for 
pipeline  workers. 

That's  one  side  of  Bob  Miller's  dilemma — riding  herd  on 
self-promoting  activities  of  a  sizable  slice  of  the  U.S. 
industrial  community,  with  everyone  patting  himself  on  the 
back  fur  doing  what  he  gets  paid  to  do. 

But  the  other  side,  in  many  ways,  is  even  more  worrisome 
to  the  tall,  urbane,  and  generally  unflappable  director  of 
public  affairs  for  the  Alycska  Pipeline  Service  Co.,  the 
company  responsible  for  designing,  building  and  operating 

the  800-mile  pipeline  spanning  the  nation's  largest  state. 
Every  time  he  turns  around,  his  employer  is  getting  hit  with 
another  sensational  accusation— despoiling  the  environment, 

attracting  criminal  elements,  ripping  off  Alaska's  taxpayers. 
You  name  it  and  Alyeska  gets  blamed  for  it. 

Much  of  1976  was  devoted  to  picking  up  the  pieces  flung 
asunder  in  a  running  battle  on  welding  practices.  Several 
Federal  departments,  and  a  gaggle  of  Congressional  sleuths, 
threw  themselves  into  the  fray,  forcing  Mr.  Miller  to  spend 
much    of    his    time    preparing    special    press    portfolios, 
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Congressional  testimony  and  public  statements  to  shed  light 

on  his  company's  side  of  the  story.  The  press,  of  course, 
followed  the  matter  in  exquisite  detail,  covering  every  charge 
no  matter  how  frivolous  or  unsubstantiated. 

How  Miller  sees  his  job 
Bob  Miller,  who  learned  the  hard  lessons  of  media  relations 

as  press  secretary  to  a  former  governor  of  Alaska,  following  a 
stint  as  a  political  writer,  sees  his  job  this  way: 

"Every  reporter  who  hits  town  these  days  is  looking  for  the 
story  nobody  else  has  covered.  In  the  past  18  months  or  so, 
we  have  been  visited  by  upwards  of  1,300  working 
newsmen— and  still  they  come  looking  for  a  scoop.  All  right, 

maybe  that's  the  nature  of  the  business. 
"But  you've  got  to  scratch  your  head  when  a  prominent 

columnist  goes  on  nationwide  TV  to  report  the  theft  of  10 
miles  of  48-inch-diameter  steel  pipe,  and  only  hours  after  the 
whole  thing  was  carefully  explained  to  him.  It  was  simply  a 
paperwork  mixup,  but  it  was  made  to  appear  that  someone 
had  pirated  a  few  hundred  truckloads  of  steel  pipe. 

"Then  somebody  in  the  Justice  Department  leaks  a  memo 
to  the  effect  that  theft  and  fraudulent  billings  on  the  project 

were  costing  Alyeska  up  to  tl  billion.  You  could  steal  all  800 
miles  of  pipe,  and  toss  in  our  30  construction  camps,  and 

you'd  stiU  fall  short  of  a  billion  dollars. 
"I  consider  myself  a  professional  journalist;  I've  spent 

most  of  my  working  life  as  a  newsman.  Perhaps  that's  why 
I'm  shocked  by  the  way  that  much  of  the  press  covers  the 

trans  Alaska  pipeline  story." Bob  Miller  and  his  boss,  E.L.  Patton,  president  of  Alyeska. 
concede  without  hesitation  that  the  massive  project  means 
Alaska  will  never  be  the  same  again.  There  have  been  social 
and  economic  disruptions— inevitable  when  you  plunk  down 
a  transient  population  of  more  than  20,000  in  the  middle  of  a 
state  with  only  375,000  established  residents.  That  is 
comparable  to  introducing,  in  a  single  stroke,  a  new 
population  element  exceeding  half  a  million  into  New  York  or 
California.  It  cannot  be  done  without  hassles. 

But  now  the  pipeline  is  virtually  completed,  with  start-up 
of  operations  due  by  August.  The  pipeliners  will  soon  be 
gone,  leaving  only  a  handful  to  operate  the  highly  automated 
system  that  will  pump  at  least  1.2  million  barrels  of  oil  every 
day  into  the  American  economic  mainstream. 

That's  when  the  real  fun  begins  for  the  state  of  Alaska  and 
iu  communities  and  the  newly  created  regional  native 
corporations.  When  the  oil  starts  flowing,  so  do  the  taxes  and 
royalties:  hundreds  of  millions  of  dollars  for  schools, 

hospitals,  parks,  roads,  and  whatever  else  Alaska's  leaders decide  to  spend  it  on. 
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The  Tanana  River  bridge  for  the  trans  Alaska  pipeline  was  com- 

pleted in  1976.  The  46-inch-diameler  pipeline  is  supported  by  cables 
suspended  from  the  170foot-high  towers  on  either  side  of  the  river. 
The  crossing,  about  75  miles  south  of  Fairbanks,  spans  1,200  feet. 

The  gravel  and  insulation  workpad  underlying  the  pipeline  on 

Alaska 's  North  Slope  near  Pump  Station  3  prevents  degradation  of 
subsurface  permafrost. 

Meanwhile,  Mr.  Miller  and  his  small  but  expert  staff  are 
coping  simultaneously  with  the  tide  of  ballyhoo  flowing  from 
vendors  and  contractors  and  the  hyped-up  headlines 
emanating  from  a  skeptical  press.  And  sometimes  the  press  is 
hostile,  insisting  on  treating  the  pipeline  as  something  more 
than  a  massive  construction  project. 

Promotion  guidelines 
In  the  case  of  contractors  and  others  seeking  to  piggyback  the 

pipeline's  prominence,  Mr.  Miller  has  set  up  guidelines 
aimed  at  assuring  that  ads  and  other  materials — including 
pipeline-related  news  releases— are  accurate,  complete  and 
timely.  To  achieve  this,  he  insists  on  approving  in  advance  all 
pipeline  information  issued  by  contractors,  subcontractors 
and  suppliers,  who  number  in  the  hundreds. 

Ads  and  news  releases  must  be  submitted  for  review  30 

days  in  advance.  For  technical  papers  to  be  published  or 

given  verbally  to  professional  societies,  60-days  advance 

approval  is  required. 
In  return,  Alyeska's  public  affairs  office  pulls  out  all  stops 

to  cooperate  when  contractors  send  their  public  relations 

people,  photographers,  and  camera  crews  to  construction 
camps  and  work  sites  for  on-the-spot  coverage. 

Mr.  Miller  also  opens  his  own  voluminous  photo  and  film 
files  to  the  visiting  public  relations  person,  arranges  briefings 
and  interviews  with  management,  and  assigns  members  of 
his  staff  to  make  sure  the  visitor  sees  what  he  came  to  see. 

It's  not  a  fool-proof  system,  of  course;  some  companies 
have  simply  ignored  the  clearance  procedures.  Mr.  Miller 
realizes  it  is  virtually  impossible  to  monitor  everything  that 
everybody  with  a  pipeline  connection  wants  to  say  in  their 

own  behalf.  His  comment,  "We  couldn't  keep  up  with  it  if  we 

had  twice  the  staff." However,  those  who  play  fast  and  loose  with  the  rules  soon 

learn  not»to  expect  continued  VIP  treatment  from  Alyeska's 
public  affairs  department.  And  members  of  the  press  soon 
discover  that  they  cannot  satisfactorily  cover  the  story  of  the 

pipeline  on  their  own. 
"This  is,  first  and  foremost,  a  construction  project,"  Bob 

Miller  explains.  "Nobody,  newsmen  or  otherwise,  ever  gets 
unlimited  access  to  a  construction  project;  it  just  isn't  done. 
For  one  thing,  the  insurance  companies  wouldn't  permit  it.  A 
construction  job  is  hard-hat  country;  you  can't  just  stroll 

around  seeing  the  sights." 
Personal  escort  for  newsmen 

Still,  some  reporters  raise  objections  when  they  learn  that 
visits  to  pipeline  property  are  not  permitted  unless  someone 

from  Alyeska's  public  affairs  office  goes  along.  This  chore 
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usually  falls  to  Beverly  Ward,  a  former  journalism  teacher, 

who  logs  up  to  4,000  air  miles  a  week  escorting  the  visiting 

press  to  points  along  the  pipeline  route. 

Normally,  Ms.  Ward  has  four  writers  in  tow  on  one-day 
jaunts — but  not  always.  She  recalls  spending  weeks 
preparing  a  complicated  itinerary  and  precise  schedule  for  a 

group  of  114  journalists.  After  a  few  stops,  however,  it 

.  became  a  case  of  "if  you've  seen  one  pipeline,  you've  seen 

'em  all."  The  entire  body  of  newsmen  turned  tail  and  fled  to 
Point  Barrow  to  talk  to  the  Eskimos. 

Bob  Miller  describes  the  pipeline's  basic  press  relations 

this  way:  "If  a  working  journalist  shows  up  in  Anchorage  and 

wants  to  see  the  pipeline,  we  will  make  sure  he  does."  That 
goes  for  anyone  carrying  a  press  card,  from  the  unknown 

free-lancer  digging  up  a  yarn  for  Iron  and  Steel  Engineer  to 
the  network  TV  anchor  man. 

Having  accumulated  some  25,000  hours  of  media  relations 

time  in  1976,  the  Alyeska  public  affairs  office  is  already 

geared  up  for  another  long  season.  Now  that  the  construction 

job  is  virtually  over  and  oil  will  soon  be  flowing,  the  rush  for  a 

look  at  the  Hnished  product  is  likely  to  start  in  April  when 
the  harsh  Alaskan  winter  subsides. 

Besides  seeing  to  the  needs  of  visiting  newsmen,  the  public 

affairs  staff  also  generates  a  heavy  outflow  of  news  and  public 

information  materials.  As  of  the  end  of  1976,  Miller's  office 
had  produced  nearly  700  press  releases,  1 1  editions  of  a  basic 

press  portfolio,  10  issues  of  a  slick,  four-color  quarterly 

journal,  two  half-hour  films  with  a  third  nearly  ready,  almost 
30  newsclips  for  TV,  half  a  dozen  film  strips,  and  a  regularly 

updated  30-minute  slide  presentation  with  script. 
And  none  of  this  output  reflects  the  work  of  public  relations 

representatives  employed  by  the  eight  oil  companies  taking 

part  in  the  Alyeska  consortium,  nor  public  relations  activities 

undertaken  by  the  project's  contractors  and  vendors,  nor  the 
programs  undertaken  individually  by  the  news  bureaus.  Bob 

Miller  figures  that  someday,  when  the  shouting  is  over,  he 

may  sit  down  and  try  to  determine  just  how  much  public 

relations  work  was  mobilized  by  the  pipeline  project. 

Miller:  "Every  reporter  who  hits  town  these  days  is  looking  for  tht 

story  nobody  else  has  covered.. .they  still  come  looking  for  a  scoop.  " 

workers  and  a  project  that  runs  from  one  end  of  America's 
largest  state  to  the  other. 

"True,  we  have  created  unavoidable  problems  for  Alaska, 
and  we  regret  it.  But  during  a  difficult  economic  period  we 

have  also  created  many  job  opportunities  for  Alaskans,  some 

of  them  from  impoverished  native  villages.  And  we  are 

creating  for  the  entire  state  of  Alaska  an  unprecedented 

resource  from  which  it  will  derive  untold  revenues  to  help 

every  Alaskan  achieve  a  better  life— revenues  that  will 
continue  rolling  in  long  after  those  who  built  the  pipeline 

have  packed  and  gone. 

"We'd  like  to  think  that  someday  the  pipeline  project  will 
be  evaluated  in  terms  of  the  long-range  benefits  it  produced, 
and  not  on  the  basis  of  temporary  problems  and 

dislocations."  Mr.  Miller  concluded,  "When  the  pipeline  is 

completed,  America  will  be  stronger — and  I  can't  think  of  a 

better  epilogue."  ■ 

Since  this  article  was  prepared,  Mr.  Miller  resigned  to  devote  his 
time  to  other  interests.  He  has  been  succeeded  by  E.F.  [Manny] 

Livaudais,  a  20-year  veteran  of  the  oil  industry  and  a  specialist  in 
government  affairs. 

Dilemma  remains 

There  remains,  meanwhile,  his  slippery  dilemma:  holding 
the  ardor  of  enthusiastic  associates  to  tolerable  levels,  while 

achieving  a  realistic  public  understanding  of  the  project 
through  the  news  media. 

Pondering  this  formidable  mission,  he  recently  offered 

these  observations:  "Perhaps  it's  only  human  nature  to  use 
the  pipeline  project  as  a  scapegoat  for  everything  that 

anybody  thinks  is  wrong  in  Alaska  today.  As  targets  go,  we 

are  a  sitting  duck;  you  can't  exactly  camouflage  20,000 
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Mr.  fowling,  APR,  is  president  of  Nowling  &  Co.,  Inc.,  New  York, 
and  a  senior  associate  of  Carlson,  Rockey  &  Associates,  Inc.,  part  of 
the  Rockey  Companies. 
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Exhibit  30:  Case  Study — Rockwell  International 

#1% 
How  docs  a  company  with  120,000  em- 

ployees, $5  billion  in  sales,  and  prod- 
ucts ranging  from  home  workshop 

power  tools  to  space  vehicles  commu- 
nicate a  clear,  but  simple,  corporate 

identity?  Rockwell  International's  an- 
swer can  be  found,  in  part,  in  six  words, 

"...where  science  gets  down  to  business." 
Actually,  the  Rockwell  corporate  story 

began  in  1968  when  Nonh  American 
Aviation  and  Rockwell  Standard,  two 

major  companies  that  go  back  to  the 
early  pan  of  the  century,   merged  to 

Rockwell  International 

Science  gets  down 
to  business  with 
a  new  campaign. 

form  North  American  Rockwell.  As 

Jack  Laffin,  Rockwell's  director  of  cor- 
porate communications,  tells  it,  "We 

had  a  big  job  in  seating  the  Nonh 
American  Rockwell  name.  And  in 

1973,  just  as  we  got  the  momentum 
going,  we  realized  that  our  name  was 

restricting  growth,  so  we  changed  it  to 
Rockwell  International.  (Today,  a  fifth 

of  the  company's  sales'  is  outside  North 
America.)  Of  coune,  this  meant  be- 

ginning all  over  again  with  our  corpor- 

ate communications." 
Well,  not  quite  all  over  again.  Rock- 

well had  entered  the  television  adver- 
tising arena  in  the  summer  of  1972 

with  spokesman  E.G.  Marshall.  When 
the  name  chartge  was  made,  RcKkwclI 
maintained  four  connecting  links: 

"We    kept    our    symbol,    type    face. 
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Wftbur.it^  I 
pretty  obvious  what  we 

think  of  you.  And  Orville. 

spokesman  and  our  slogan."  Refer- 
nng  to  the  last.  Mr  Laffin  adds  with 

soft-spoken  enthusiasm.  "Our  slogan 
was  a  joint  effort  with  our  corporate 

agency.  Campbell-Ewald.  Detroit  It 
ties  even-thing  together  and  helps  peo- 

ple 'understand  that  we  arc  different 
from  most  companies. 

Simply  stated.  Rockwell  is  involved 
in  five  fields;  automotive  (Rockwell  is 

the  largest  sub-contractor  to  the  auto- 
mobile industry);  electronics  (digital 

computers);  utility  and  industrial  (flow 

control  and  liquid  measurement  de- 
vices); aerospace  (from  4-passcngcr 

sport  planes  to  spacecraft);  and  con- 
sumer products  The  acquisition  of  the 

Admiral  Co  in  Chicago  put  them  in 

the  TV  and  appliance  field,  and  Rock- 
well is  a  leading  manufacturer  of  power 

tools  and  calculators. 

That  "difference"  Jack  Laffin  refers 
to  and  the  element  linking  all  of  the 

company's  divisions,  is  technology.  "Our 
objecuve  has  been  to  grow  by  acquiring 

companies  that  allow  us  to  transfer  the 

technology  we've  learned,  primariK 
through  aerospace,  into  some  capabilirv 

of  that  company"  Mr  Laffin  illustrates 
the  diflflculty  of  getting  across  the  total 

Rockwell  picture  "At  one  ume.  we  were 
so  well  known  for  aerospace  that  we  had 

to  hold  a  press  confererKe  to  let  cxir  pub- 

lics know  that  that's  not  all  we  are! 
In  order  to  identify  the  company  as  a 

technological  leader  and  clarify  its  ma- 

jor business  areas,  a  new  campaign  ha"' 
been  launched  using  a  creatively  mar- 

ried pnnt  and  television  strategy  Bor 
rowing  from  history  to  provide  a  sharper 

focus  on  Rockwells  advances  of  today, 
each  commercial  and  4-color.  double- 

page  spread  features  a  little  known  sci- 
entific innovator  For  instance.  Mon- 

sieur Cugnot.  who  built  the  first  self- 
propelled  road  vehicle,  is  used  to  point 

up  Rockwell's  strides  in  the  transpona- 
tion  area.  Mr  Laffin  explains  the  con- 

cept "What  we've  tried  to  do  is  show 
the  technological  development  and  say 

here's  a  man  who  pioneered  in  the 
automotive  area  and  now  look  where 

we  at  Rockwell  International  are  in  the 

science  of  transportation.  We  use  that 
as  a  base  to  talk  about  our  advances  and 

we'll  follow  this  theme  with  communi- 
cations, electronics  and  our  other  major 

business  areas." We  ask  Mr.  Laffin  about  the  choice  of 

EG  Marshall  as  the  conveyer  of  the 

Rockwell  message.  '  We  wanted  someone 

who  would  lend  dignity  and  credibility." 
Research,  in  the  form  of  verbatim  play- 

backs from  people  who  had  seen  the 
commercials,  confirmed  their  choice. 

As  Mr.  Laffin  recalls.  "It  sounded  as  if 

I'd  written  them  myself!  People  said.  'I like  E.G.  Marshall  because  he  seems 

very  businesslike  '  When  E.G.  Mar- 

shall says  something.  I  believe  it. ' 
Mr.  Laffin  comments  on  the  chal- 

lenge of  figunng  media  weights,  noting 

particularly  the  increasing  television 

rates.  "In  the  beginning,  it  was  all 
print,  then  heavy  toward  print  and  now 

we've  pretty  well  divided  our  dollar  ex- 
penditure between  pnnt  and  television. 

We  use  TV  to  give  motion  and  extend 

our  reach,  but  we  feel  the  two  go  hand- 

in-hand    " The  new  campaign  targets  high-level 

opinion  molders  in  the  business,  gov- 
ernment and  financial  communities. 

"We're  using  a  print  schedule  that 
reaches  opinion  leaders  through  the 

newsweeklies.  We're  also  in  business 
magazines  to  zero  in  on  business 
leaders  and  the  financial  community. 

lied    (limrn-^Kin    of    tele- 

John  LaHin  is  responsible  for  all  of  Rockwell's 
cofpofate  Kjenirtv  advertising  and  communica 

Oons  senves  He  began  his  career  (after  gradu- 
ating from  use  in  1956)  at  the  Northrop  Corp 

Mm  he  developed  ttie  company  s  domestic  and 
mterrwtional  advertising  campaigns  In  1960  he 
(Oined  North  American  Aviation  la  predecessor 
of  Rockwell  International!  and  was  named  Rock- 

well s  director  of  corporate  communications  in 
1971  Mr  Laffin  is  a  director  of  the  BPA  and  a 
nrwmber  of  rt\e  Assoc  o<  NatKinal  Advertisers 
and  the  lntematior«l  Advertising  Ajsix: 

vision,  we  reach  all  of  those  publics  and 

the  consumer  audience  as  well."  For 

over  three  years.  Rockwell's  TV  choice 
has  been  the  Tot^ay  Show.  "You  might 
say  we've  taken  some  leadership  as  far 
as  corporate  advertising  on  the  Today 
Show.  We  feel  that  audience  is  very 

important  to  us  and  we  get  a  lot  of  feed 

back  from  it."  In  addition.  Rockwell 
buys  the  late  evening  news  on  key  mar- 

ket stations  "because  executives  who 

watch  TV  tend  to  watch  then."  The 
company  also  takes  a  more  direct  ap- 

proach to  specific  subjects  through 

small  space  ads  in  The  Wall  Street  Jour- 
nal.  '  'This  has  been  our  most  successful 

campaign  from  an  inquir\'  stand- point. With  one  or  two  sentences  on 

the  back  page  of  every  Wednesday's 
edition,  we  generate  hundreds  of  re- 

quests for  our  annual  report.  And  he 
notes  the  gratifying  results  of  research 

conducted  in  19"1  and  19^3  among  all 
requesters  of  the  Rockwell  annual  repwrt 

saying.  "Half  of  all  the  people  we  mea- 
sured said  they  took  some  positive  ac- 

tion as  a  result  of  reading  our  annual 

report.  To  me  this  is  an  impressive 
measure  of  corporate  advertising.  We 

were  not  only  informing,  we  were  en- 

ticing people  to  ask  more  about  the 
company"  Mr.  Laffin  funher  extofs 

the  benefits  of  research.  "Due  to  the 
benchmark  we  established  in  1968,  we 

can  go  back  and  gauge  whether  or  not 
were  reaching  our  audiences,  with 
which  message  and  how  we  compare 

with  our  major  competition," 
Although  each  Rockwell  division  has 

it.'i  own  budget  and  product  marketing- 
oriented  campaign,  final  approval  rests 

Ji  the  corporate  level.  Mr  Laffin  per- 
sonally reviews  some  1,500  print  ads 

and  two  dozen  commercials  at  the 

proof  stage  in  order  to  make  changes 

from  a  corporate  policy  standpoint.  "I 
don't  get  involved  in  media  choices  or 

creative,"  he  says.  "1  look  for  con- 
tinuity "  The  over-all  corporate  com- 

munications program  takes  a  12%- 
15%  chunk  of  the  total  Rockwell  In- 

ternational advertising  budget  and  cor- 
porate advertising  comprises  about  half 

of  that  "I  tend  not  to  give  dollar  fig- 
ures but  it  amounts  to  a  few  million 

dollars  a  vear  based  on  what  our  ob- 

lectives  are  and  how  they  fit  in  with  the 

total  picture."  (TvB  figures  for  the  first 
half  of  ■-6  show  $"19,700  for  maga- 

zines. $312,400  for  network  TV.  and 

$62,400  for  spot.)  Mr  Laffin  empha- 

sizes. "Advertising  forms  an  excellent 
base  because  its  one  way  to  ensure  that 

your  message  gets  across  the  way  you 
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want.  But  it's  only  one  element  of  a 
broad  connmunications  program  which 

includes  well  planned  publicity;  cor- 
porate newspapers,  magazines  and 

films;  annual  reports;  trade  shows,  etc. 

The  key  is  to  coordinate."  Coordina- 
tion is  also  the  key  to  making  maxi- 
mum use  of  those  precious  media  dol- 

lars. "We  use  three  different  ad  agen- 
cies throughout  the  company  but  I  re- 

quire ail  divisions  to  coordinate  adver- 
tising schedules  with  Campbell-Ewald, 

our  'master'  agency.  At  any  moment  I 
can  sec  what  each  division  is  doing." 
Jack  Laffin  displays  a  deep  concern  re- 

garding the  importance  of  making  the 

business  voice  understood.  "There  arc 
organizations  such  as  the  Chamber  of 
Commerce  based  in  Washington,  the 
Business  Council,  etc.,  which  do  present 

the  business  viewpoint.  We,  as  a  com- 
pany, panicipatc  in  all  of  them,  and 

suppon  them  with  funds,  people  and 
time.  This  begins  at  the  chairman  of  the 

board  level  and  works  on  down.  I'm 
involved  in  at  least  half  a  dozen  com- 

munications organizations  worldwide. 

It's  kind  of  like  a  doctor  giving  time 
at  a  clinic."  As  far  as  "misunderstand- 

ings" about  business,  Mr.  Laffin  takes 
a  strong  stand.  "We,  in  the  business 
world,  have  not  taken  enough  time  or 

given  adequate  attention  to  communi- 
cating the  benefits  and  role  of  busi- 

ness. That  is  most  definitely  one  of  the 

objectives  of  our  new  campaign.  We're 
using  the  corporate  advertising  format 

to  play  a  role  in  communicating  some 
of  the  benfits  of  business  and  we  en-, 

courage  other  companies  to  do  the  same. 
I  compliment  Textron  on  the  leadership 

they've  taken  in  this  area."  He  concludes 
almost  incredulously,  "A  lot  of  people 
don't  respect  the  tremendous  job  busi- 

ness has  in  just  working  with  and  moti- 

vating people.  At  Rockwell  we  have 
120,000  employees.  When  you  think 

about  it,  it's  almost  a  big  city."  IMADSOll"! 
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Exhibit  31:  Case  Study— St.  Regis 

It's  8:30  a.m.  on  a  rainy  winter  morn- 
ing. Mickey  Biondo,  St.  Regis  Paper 

Company's  vice  president — marketing, 
lights  a  cigar,  sips  his  coffee  and  settles 

back.  "To  understand  where  St  Regis 

is"  today,"  he  says,  "let  me  give  .you 
some  background"  Mr.  Biondo,  a 
compelling  storyteller,  launches  a  precis 

of  St.  Regis's  past. 
"It  all  began  for  St.  Regis  about  10 

years  ago.  We  had  just  come  through  a 
decade  of  explosive  growth.  From  the 

mid-50s  to  the  mid-60s  the  company 
tripled  in  size.  We  used  to  joke  about 

it  Every  Monday  morning  we'd  come 
into  the  office  and  say  Who  did  we  ac- 

quire over  the  weekend''  But  by  the 
mid-60s  we  came  to  the  realization  that 

we  didn't  have  any  identity.  So  we  did 
what  most  companies  do,  we  brought 

in  the  professionals.  We  went  to  Lip- 

pincott  &  Margulics,  hence  the  St.  Re- 
gis logo.  So.  we  paid  $250,000,  or 

whatever,  and  we  had  a  new  image. 

But  we  really  didn't  because  nobody 
knew  us  Finally,  the  board  of  director? 

said,  'Hey,  there's  a  thing  called  adver- 

tising!' (I'm  being  facetious  but  it  was 
damn  near  that  bad.)"  Mr.  Biondo 

pauses  to  relight  the  cigar.  "Well,  what 
was  the  obvious  thing  for  a  paper  com- 

pany to  do  but  revert  to  the  forest."  St. 
Regis  came  out  with  the  Man  and  Na- 

ture print  campaign  which  ran  for  5  or 

6  years,  and  used  some  of  the  finest  bo- 
tanical art  ever  commissioned.  Because 

of  the  educational  nature  of  this  adver- 

tising, the  reprint  demand,  particularly 
from  schools,  is  still  in  the  millions. 

On  with  the  story.  "The  first  time  peo- 
ple saw  our  logo  they  learned  a  little 

m 
The  image  shifts: 

From  forest  guardian 
to  product  leadership. 

about  us  but.  more  important,  they 

came  to  asscKiate  the  name  St.  Regis 

with  those  fellows  who  really  love  trees." 
In  the  late  1960s  an  environmenral 

consciousness  began  to  emerge.  "The 
ecologists  crawled  out  of  the  woodwork 
and  suddenly  the  fact  that  we  were  the 
custodian  of  5  million  acres  of  trees  was 

Michael  Biondo  joined  St  Regis  Paper5i>,--lfi 
1963  Dunng  ho  first  12  y«ar5  with  the  eS^arr^, 
he  held  various  sales  and  sales  rr^nagement  po- 

sitions and  in  1965  he  was  appointed  director  of 
n^rkeling.  Bag  Packagirfg  Drvision;  then  cor 
porate  director  o«  marketing  in  1969  and  was 
elecled  to  his  present  post,  v  p  -  marketing  in 
1972  Mr  Biondo  received  ha  B  A  from  Adel 

pN  College  and  has  served  as  a  trustee  of  the 
Cenier  for  Marketing  Communications  in  Prince- 

ton. N.J. 

regarded  differently.  People  said, 

'Hey.  what  are  you  doing  cutting  down 
trees?'  "  St.  Regis  made  the  shift  to 

what  Mr.  Biondo  terms  their  "advocacy 

period."  "We  got  out  of  Bambi's  for- 
est which  was  lovely  and  nice,  into  tell- 
ing the  story  that  we  are  professionals. 

We  talked  about  what  it's  like  to  man- 
age a  forest.  We  tackled  a  lot  of  volatile 

subjects,  but  our  approach  was  low  key, 
not  a  la  Mobil  where  they  come  right 

out  and  it's  war."  Meanwhile,  back  at 
the  company,  there  were  some  changes 

taking  place.  "This  huge,  conglomer- 
atized  mix  of  businesses  began  to  take 

shape  in  a  marketing  sense.  We  did 
some  research  to  find  out  how  we  were 

perceived  and.  lo  and  behold,  we  dis- 

covered that  no  one  really  knew  us." 
St  Regis  decided  on  a  transrtion  out  of 

the  heavily  forest-oriented  perception. 

"About  a  year  and  a  half  ago,  we  de- 
cided the  name  of  the  game  is  survival. 

Research  was  telling  us  that  we  were 

market  leaders:  the  word's  largest  pro- 
ducers of  multi-wall  bags,  leading  pro- 

ducers of  flexible  f^ckaging  in  this 

country;  no  one  is  even  a  close  second 
in  the  magazine  paper  field.  Here  we 
were  with  number  one  market  position 

in  many  areas  and  we  were  not  being 

perceived  as  a  leader.  We  decided  to 
move  forward  and  emerge  as  the  market 

leader  in  our  business." 
With  their,  agency,  Cunningham  & 

Walsh,  St.  Regis  developed  an  inter- 
locked TV/print  campaign  dramatizing 

the  amazing  strengths  inherent  in  the 

company's  paper  and  packaging  mater- 
iab.  "Our  current  campaign  is  targeted 

at  the  buying  irJluerxcs:  our  customers, 
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fSffi: 

the  financial  and  business  com- 

munities, to  develop  a  total  ap- 
preciation for  what  the  commitment  at 

St  Regis  is  in  terms  of  our  ability  to 

relate  technology  to  market  needs." 
The  advertising  employs  excitement,  a 

touch  of  humor  and.,  expensive  pro- 
duction. In  one  commercial  and  4- 

color,  double-page  print  ad  (there  are 
five  in  the  series)  a  2  '/2-ton  Rolls  Royce 
Corniche  is  shown  driving  over  a  bridge 
made  entirely  of  St.  Regis  Corrugated 

paper.  In  another,  a  charging  bull  at- 
tempts (without  success)  to  break 

through  two  thin  sheets  of  St.  Regis 

plastic  film.  Mr.  Biondo's  enthusiasm 
for  the  campaign  is  unrestrained. 

"Talking  to  the  general  public  via  tele- 
vision and  then  targeting  our  buying 

influences  in  print  has  been  a  designed 

strategy  Someone  sees  our  commercials 

and  they're  full  of  sex.  brimstone  and 
fire  and  then  picks  up  a  magazine  with 

the  print  version  of  the  same  ad  and 

they  reinforce  each  other  beautifully." 
On  the  print  end.  St.  Regis  gets  into  a 

much  more  technical  discourse.  "The 
letters  we  get  show  that  people  really 

read  what  we're  saying.  It  says  some- 
thing for  advertising  not  being  a  totally 

useless  ingredient  in  our  lifesryle.  Good 

advertising  can  be  beneficial  as  a  learn- 

ing experience  and  in  effecting  change." 
Mr.  Biondo  stresses  the  importance  of 

the  creative  product.  "We  have  one  of 
the  most  outstanding  creative  teams  in 
the  business  working  on  our  account. 

Our  campaigns  have  won  award  after 

award  but,  more  importantly,  we've been  able  to  make  the  transition  from 

the  early  days  while  maintaining  cre- 

ative excellence.  That's  been  a  vital 

part  of  our  success.  We've  been  out front  all  the  way.  We  were  talking 
about  the  forest  and  the  imponance  of 

our  ecology  long  before  everyone  start- 
ed screaming  about  it.  One  of  the  rea- 

sons we  abandoned  the  total  tree- 
oriented  mood  was  because  we  began 
to  see  every  forest  products  company 

doing  what  we  were  doing."  But  St. 
Regis  hasn't  entirely  left  the  tree  be- 

hind. "Tunnel,"  a  beautifully  executed 
60-second  spot,  documents  the  com- 

pany's environmental  concerns. 
The  all-important  tag-line  is  the  es- 

sence of  the  St.  Regis  message:  "Serv- 
ing man  and  nature  to  the  benefit  of 

both."  Mr.  Biondo  explains.  "It's  a 
statement  of  corporate  purpose.  It  con- 

veys responsibility.  It  says  the  tree  is 

going  to  serve  you,  too,  and  that's  what 
our  products  are  all  about.  We're  going 
to  hang  in  on  it,  and  strengthen  it  all 

theway.  Tous,  it's tiat good." As  in  the  past  two  years,  St.  Regis  will 

go  the  sports  route  in  '77  with  ABC's 
Wide  World  of  Sporti.  In  print  they'll 
stick  with  Newsweek  E.  Time  B,  For- 

bes, Business  Week,  and  there's  a  new 

addition.  Sports  Illustrated.  "We  think 
sports  is  a  great  vehicle. 
According  to  Mr.  Biondo,  the  total 

budget  (including  all  communications 

efforts  from  advertising  to  sales  promo- 
tion to  annual  reports,  coupled  with 

the  divisions'  expenditures)  amounts  to 
between  $3-4  million.  "We  scrutinize 
these  expenditures  very  carefully  and  if 

we  weren't  getting  the  payback  in  terms 
of  awareness  perception  and  recog- 

nition of  what  we're  all  about,  we 

wouldn't  be  spending  the  money."  And 

he  continues  with  a  look  of  delight:  "The 
awareness  curve  as  a  result  of  this  cam- 

paign is  almost  a  venical  line — straight 

up.  We  diligently  research  what  we're doing,  in  terms  of  awareness  and  the 

effectiveness  of  the  creative  strategy. ' ' Before  our  conversation  ends,  Mickey 

Biondo  reemphasizes  the  importance  of 
the  educational  value  of  the  campaign. 

"We  want  people  to  learn  something 
as  a  result  of  our  advertising.  I  think  it 
is  essential  for  corporate  advenising  to 

be  a  learning  experience  as  well  as  a 

marketing  message.  We're  seeking  to 
be  unique  in  a  marketing  sense  within 
our  industry,  therefore  our  advertising 
has  to  be,  too.  And  the  net  result,  we 

hope,  will  be  to  sell  more  of  our  prod- 
ucts and  be  better  understood. 
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Exhibit  32:  Case  Study— AMF 

A^J^ 
AMF  could  hardly  pick  a  better  spokes- 

man than  Eldon  Fox.  He  has  the 

healthy  outdoor  look  of  someone  who 
spends  his  leisure  time  actively.  (In 

point  of  fact,  he's  a  golfing  enthusiast 
who  shoots  in  the  high  80's.)  From  his 
sunny  office  in  the  AMF  White  Plains 

headquaners,  the  company's  corporate 
vice  president — public  affairs,  reflects 
on  the  development  of  the  AMF  image 

"In  1968  when  Rodney  Gott  became 
chairman,  he  knew  we  had  a  bad  im- 

age. Security  analysts  had  told  us  that 
we  were  known  for  bowling  and  for 
bombs,  so  he  decided  to  get  out  of  the 
ordnance  business"  With  AMF  bowl- 

ing as  a  staning  point,  through  years  of 
careful   acquisition,    the   company   as- 

The  leisure  leader 

activates'  its corporate  image. 

sembled  a  roster  of  quality  leisure 

prcxiuct  names  including:  Harley- 
Davidson,  Head.  Hatteras.  Voit,  Ben 

Hogan  and  Alcon. 

Although  AMF's  business  is  now  di- vided 65%/ 35%,  leisure/ industrial, 

and  despite  management's  long-range desire  to  achieve  a  50/50  balance 

through  beefing  up  the  industrial  end. 
their  current  corporate  campaign  fo- 

cuses on  their  leisure  strength  only   Mr 

Fox  outlines  the  reasons  behind  this  de- 

cision. 'Through  research  we  dis- 

covered that  business  people  didn't  un- dersund  our  industrial  side.  (AMF 
manufactures  automated  machinery, 
electronic /electrical  and  other  indus- 

trial and  governmental  products.)  We 

felt  that  if  we  could  perk  up  people's 
consciousness  through  our  leisure  time 

products,  the  quality  image  would 
carr>  over  to  their  estimation  of  our  in- 

dustrial areas    " Launched  in  March  1976,  the  cam- 
paign was  conceived  and  executed  by 

AMF's  agency  (since  Nov.  1975),  Ben- 
ton &  Bowles.  The  objective  is  double- 

edged:  First,  to  establish  awareness  of 
AMF  as  a  leisure  company  in  a  leader- 
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ship  position;  and  second,  to  encourage 

people  to  panicipate  in  some  form  of 
recreation,  paving  the  way  for  AMF 

sales.  Mr.  Fox  elaborates.  "In  1973  Mr. 
Gott  made  a  speech  in  Hawaii  about 

the  'leisure  ethic'  concept.  We  believe 
that  active  leisure  has  become  an  in- 

creasingly important  aspect  of  people's 
daily  lives;  that  leisure  time  should  be 
as  well  spent  as  work  time.  From  that 
base,  Benton  &  Bowles  developed  the 

AMF  theme:  'We  make  weekends.'  " 
Mr.  Fox  stresses  the  imponance  of  the 

chief  executive's  role  in  setting  the  tone 

for  the  company's  image,  an  aspect 
that  sets  corporate  advertising  apan 

from  its  product  advertising  cousin.  "A 
lot  of  people  don't  recognize  the  fact 
that  corporate  advertising  basically  re- 

flects the  attitudes  of  the  chief  execu- 
tive of  the  company.  After  all,  he  is  the 

one  ultimately  responsible  for  the  cor- 

porate image.  You  can't  delegate  that. 

Our  advertising  wouldn't  be  out  there 
if  he  didn't  think  this  was  the  way  to  go." 
Creative  decisions  are  difficult  to 

come  by.  And  AMF  made  an  unusual 

choice  for  corporate  advertising  by  em- 

ploying vivid  animation  and  a  light- 
hearted,  entertaining  tone.  The  AMF 

commercials  playfully  nudge  the  viewer 

out  of  his  armchair  saying,  "Don't  sit 
around  on  your  leisure  time.  RecreateT 

exhilerate!"  Lorraine  Reid,  recently 
appointed  staff  vice  president — public 
relations  and  advertising,  is,  herself,  an 

active  sports  participant  whose  two  sons 
arc  introducing  her  to  the  thrills  of 

motorcross.  She  explains  the  reasons 

behind  the  ani.nation  choice.  "The 
agency  felt  it  was  the  best  technique 
to  exhibit  the  sunny,  happy  feeling  we 

wanted  to  get  across.  One  of  the  big 
problems  of  corporate  advertising  is 
that  it  gathers  unto  itself  a  pompous 

air.  We  wanted  to  avoid  that.  Also,  it's 
a  technique  designed  to  really  stop  the 

viewer."  It  is  clear  in  talking  with  Mr. 
Fox  that  AMF  had  felt  some  dissatis- 

faction in  getting  their  intent,  their  ad- 
vertising and  their  product  'to  mesh. 

"In  the  past  our  efforts  were  more  in 
the  nature  of  trying  to  find  ourselves  in 
the  medium  and  we  were  never  too 

happy  with  the  results.  Benton  & 
Bowles  clarified  our  message  consider- 

ably." Satisfied  with  the  current  cam- 
paign, Ms  Reid  adds  with  an  eye  to  the 

future,  "We'll  keep  freshening  the 
commercials  with  additions  to  the  pool 

and  doing  research  to  see  how  well  they 

are  wearing.  But  certainly  we'll  run 
these  commercials  through  1977." 
The  bulk  of  AMF's  corporate  adver- 

tising budget  goes  into  television.  Don 
Fox  reviews  their  shaky  beginnings  in 

the  medium.  "In  1971  at  the  recom- 
mendation of  both  our  agency  (Fuller, 

Smith  &  Ross,  at  that  time)  and  our 
chairman,  we  made  our  television 

debut  on  a  one-time  special,  aired  in  10 

cities  and  targeted  at  the  business  com- 

munity." Mr.  Fox  shakes  his  head. 
"Frankly,  I  thought  it  was  a  lousy  idea. 

We  weren't  ready  to  spend  that  kind  of 
money  and  nothing  really  happened  as 
a  result.  Our  chairman,  however,  was 
enamoured  with  the  idea  of  TV  and 

thought  we  should  go  into  full  spon- 

sorship." From  there,  AMF  took  a 
giant  leap  and  sponsored  two  Bob 

Hope  specials  (1972-73)  and  Of  Thee  I 

Sing,  starring  Caroll  O'Connor,  which was  tied  into  the  1972  elections. 

"Some  of  us  were  convinced,  however, 
that  our  natural  audience  was  the  sports 
viewer.  And  in  1973,  through  FS&R, 

we  bought  the  first  half-hour  of  ABC's 

Wide  World  of  Spom.  ' '  AMF  has  smck 

As  V  p  -public  affairs,  Eldon  Fox  directs  AMF's 
corporate  public  and  government  relations,  ad- 

vertising, promotion  and  creative  services.  He  is 
also  president  of  the  AMF  Foudation.  Before 
joining  AMF  in  1969,  Mr.  Fox  worked  on  both 
the  client  and  agency  side  for  Young  &  Rubicam, 

Honeywell,  the  Ford  Motor  Co.'s  Edsel  Division 
(where  he  was  advertising  and  sales  promotion  ' 
manager  of  the  Edsel  line),  BBDO  and  the  Bendix 
Corp.  Mr.  Fox  fives  wnth  his  wife  in  Chappaqua,  ̂ JY 

with  sports  ever  since,  the  only  differ- 

ence being  that  now  instead  of  sponsor- 

ship, they  buy  spots.  Mr.  Fox  expresses 
pleasure  with  both  the  quality  and  the 

numbers  of  the  sports  audience.  "It's 
given  us  a  major  boost. 
Although  each  double-page  ad  carries 

the  AMF  4-color  rainbow  and  logo  plus 

the  "We  make  weekends"  tag,  the 
print  campaign  takes  a  different  tack, 

another  area  where  AMF  doesn't  follow 
the  hard-and-fast  ground  rules  of  cor- 

porate advertising.  Well-known  per- 
sonalities, such  as  Malcolm  Forbes, 

James-  Mitchener  and  Charles  Schulz, 
are  pictured  pursuing  their  favorite 
forms  of  recreation  (to  wit:  Malcom 

Forbes  on  his  AMF  Harley-Davidson 

motorcycle),  and  touting  such  endorse- 

ments of  active  leisure  as  Mitchener's 
"A  man  who  drops  out  of  recreation  af- 

ter an  active  youth  is  committing  slow 

suicide."  AMF's  media  choices  include 
Newsweek,  Forbes,  Black  Enterprise  and 

Sports  Illustrated. The  TV/print  ratio  at  the  corporate 
level  is  about  80%/ 20%.  And  the  total 

corporate  communications  effort,  in- 
cluding a  corporate  rfewspaper  which 

goes  to  their  30,000  domestic  employ- 

ees, annual  reports,  exhibit  coor- 
dination, press  acitivites  and  sales  pro- 

motion as  well  as  advertising,  is  backed 

by  a  budget  of  over  $3  million.  Mr.  Fox 
feels  it  provides  adequate  support. 

"We  cut  back  in  1975,  increased  in 

1976  and  we'll  hold  at  this  level." 
AMF's  overall  advertising  budget,  en- 

compassing product  advertising  for  all 
divisions,  is  $21  million. 
Ms.  Reid  talks  about  intensifying  the 

company's  research  activities.  "Once 
we've  achieved  a  certain  level  of  aware- 

ness, we'll  get  into  measuring  the  rub- 
off  that  our  corporate  advertising  has 

on  our  brand  names.  '  But  Mr.  Fox 

concludes  with  a  satisfied  smile,  "Since 
we  began  researching  awareness  in 
1971,  the  figures  have  jumped  from 

40%  toover70%."v From  a  small  print  campaign  in  1969 

to  major  budget  and  media  use  in 

1977,  AMF's  corporate  image-building 
efforts  have  taken  a  sometimes  unsure 

but  always  innovative  path.  Combining 

trend-bucking  techniques  and  a  defi- 

ance of  the  stuffy  corporate  atmosphere,  - 

AMF's  current  campaign  also  provides 
the  plus  of  laying  the  groundwork  for 

its  divisions'  sales.  It  seems  clear  that  the 

people  at  AMF  ukc  the  "leisure  ethic" 
seriously.  They're  not  sitting  around  on 

their  leisure  time,  in  fact,  they're  not 
sitting  around  at  all. 
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Exhibit  33:  Case  Study— Bethlehem  Steel 

Bethlehem  Steel  Corp. 
Advocacy  advertisers  target  the  individuals: 

The  news  is — it  works. 

Criticisms  of  corporate  advertising 
abound  The  most  controversial 

subject  of  this  categor>-,  of  course,  is 

advocacy  advertising,  business's 
"populist "  voice  Robert  S  Marker, 
chairman  of  the  executive  com- 

mittee of  Needham,  Harper  and 

Steers,  has  noted  that  "corporate 
managements  often  use  this  kind  of 
advertising  to  vent  their  angers,  not 
to  inform  their  publics,  and  their 

objectives  are  murky.  Their  know- 
ledge of  their  audience  is  in  error 

Their  budgets  are  either  too  small 
for  large  problems,  or  too  large  for 

small  problems  The  copy  is  indis- 
tinct, the  media  plan  incestuous, 

and  the  measurements  of  results 
too  emotional  Some  of  these 

campaigns  are  totally  useless  " 
William  Latshaw,  manager  of 

advertising  for  Bethlehem  Steel 
Corjxiration,  put  it  another  way  at 
the  Fortune  Corporate  Communi- 

cations Seminar  last  year  "If  you 
don'-t  know  where  you're  goin',  any 
road  will  get  you  there  '  Bethlehem Steel  should  know  It  is  one  of  the 

most  able  advocacy  advertisers  And 

3  9'ai^3-e  .'  S'  jciep-  s  C  :  e^e  as  Ae  as 
!fie  Leviian  Scr^oot  ol  Accoontmq  and  lh« 
C  M    Price  School  o(  Advert.s.ng 

that  in  itself  is  surprising  because 

•He  company  has  only  been  in  the 

eld  for  a  scant  two  years.  It's  hard 
say  whether  the  steel  giant  was 

.  -shed,  jumped  or  fell  into  the 
k:3tegory  But  by  now,  the  media 
execs  at  Bethlehem  Steel  have  been 

through  the  eye  of  the  storm  and 
.  1  n  deservedly  claim  some  expertise 

-  the  subject  With  their  experi- 
ences, they  feel  they  could  probably 

write  a  text  on  the  sub)ect. 

Moreover,  their  printout  on  advo- 
.  jcy  advertising  runs  counter  to  the 
rrevalent  canards  Citing  book, 

..'■apter  and  verse,  feisty  Francis 

^  ronin,  Bethlehem's  production 
jrJ  media  director,  tells  us  plainly: 

Advocacy  advertising  works." 
It  had  better  When  you're  put  in 

the  squeezeandhave  to  explain  why 
and  where  it  hurts,  simple  and  direct 
communication  can  be  the  first  step 
toward  ensuring  a  less  tortured 
future  .And  as  anyone  who  has  read 
newspaf)ers  over  the  past  several 
years  knows,  the  domestic  steel 

industry  is  in  deep  trouble  Com- 
petition from  foreign  producers  is 
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intense  and  the  costs  of  reinvest- 

ment in  this  capital-and-labor- 
intensive  industry  are  formidable. 
Bethlehem  Steel,  until  recently, 
suffered  one  disastrous  quarter  after 
another.  Facilities  were  closed 
down,  workers  laid  off  and  the 

company's  financial  position  put  in 
doubt.  Bethlehem  lost  nearly  $500 
million  in  revenues  last  year, 

topping  the  list  of  Fortune  "500" ailers. 
Because  so  much  of  the  steel 

industry's  problems  are  related  to 
tax,  capital  formation,  federal 

regulatory  and  foreign  trade  mat- 
ters, these  are  the  lifeline  issues  for 

Bethlehem  Steel.  "Ourprimary goal 
in  our  advocacy  campaign,"  explains 
Mr.  Cronin,  "is  to  establish  a 
leadership  position  in  the  steel 
industry  by  coming  out  pro  or  con 
on  these  questions.  At  the  same 

time,  we  want  to  impact  Washing- 
ton. Today,  Washington  is  it.  But, 

even  there,  we're  not  simply  trying 
to  reach  and  influence  Congress- 

men, we're  also  interested  in  the 
influential  audience  that  conceiv- 

ably might  react  favorably  to  the 

issues  we've  defined."  It  is  a  lean 
campaign  that  he  is  describing.  One 
with  a  budget  in  the  neighborhood 
of  $2  million.  One  that  is  carefully 

targeted  and  methodically  re- 
searched. And  one  that  Mr.  Cronin 

believes  has  added  some  needed 

perspective  to  some  of  the  unilateral 
judgments  emanating  from  the 

nation's  capital. 
What  Bethlehem  Steel  has  been 

able  to  do  is  identify  its  interests  and 
mobilize  its  executive  and  creative 
talent  behind  those  interests.  Six 

issue  areas  are  of  principal  concern: 
capital  formation,  environment, 

energy  supply,  foreign  trade,  over- 
regulation  of  business  and  business 
concentration.  These  core  themes 

are  the  grist  for  its  print  campaign, 
which  runs  in  The  New  York  Times, 
The  Wall  Sireel  Journal,  Newsweek,  Sports 
lUuslraled,  Time,  Smithsonian,  U.S.  News 
&  World  Report,  Atlantic  and  others. 

Once  the  formats  for  discussion 

were  decided  upon,  the  company 
felt  it  should  establish  critical 
benchmarks  to  determine  the 

efficacy  of  the  ads.  To  do  this, 
Bethlehem  Steel  turned  to  its 

agency.  Van  Brunt  and  Company, 

and  the  agency's  associate,  Richard 
Manville  Research.  They  helped 
study  a  host  of  publications,  their 

Unfair  foreign 

competition  takes 
jobs  from  American steelworkers 

readerships  and  reader  awareness 
of  and  attitudes  toward  the  steel 

firm.  Initially,  Mr.  Cronin  reports, 

awareness  was  low.  "Sometimes  the 
figures  shook  us  up  a  bit.  For 
example,  if  you  get  figures  that  say 
14%  of  the  audience  knows  that 

you're  advertising — that's  my  audi- 
ence, not  the  total  magazine 

audience— you  get  shook  up  a  bit. 
But  we  did  a  study  after  our  ads  on 

foreign  imports  ran  and  the  per- 
centages went  up  into  the  fifties. 

Then  we  did  some  other  measure- 
ments prior  to  and  after  our  pieces 

on  plant  closings  and  layoffs. 
Awareness  was  still  up,  which 

means  that  people  were  reading  it." Mr.  Cronin  tells  us,  with  obvious 

delight,  that  when  the  media 
department  (the  company  prepares 

all  its  advertising  in-house)  ran  a 
series  on  the  energy  crisis  that 
included  a  blank  space  for  readers  to 
write  down  their  own  ideas  and 
send  them  to  the  President,  the 

response  was  overwhelming.  "It 
projected  out  to  about  200,000 

letters,"  he  relates.  "According  to 
our  measures,  of  the  7%  who  agreed 
with  our  point  of  view,  about  5% 
wrote  to  Carter.  The  first  week 

alone  there  were  5,000  letters." 
He  also  stresses  the  importance  of 

advocacy  advertising  as  an  effective 

means  of  corporate  speech.  "Corp- 
orations don't  vote.  And  even 

though  we  employ  over  90,000 
people,  even  those  figures  are 
insignificant.  Putting  all  our  budget 

behind  lobbying  wouldn't  do  it 
either.  It's  simply  a  matter  of 
reaching  the  people  who  count. 
We've  narrowed  that  down  for  our 
purposes  to  an  audience  of  about 
two  million.  My  estimates  are  that 
they  have  incomes  between  $24,000 
and  $64,000,  some  college,  are  job 

professionals  and  are  either  politic- 
ally active  or  otherwise  involved  in 

their  communities.  And  another 

thing,  if  I'm  advertising  in  a  Sports 
Illustrated,  a  Time  or  a  Smithsonian  to 

reach  these  people,  I'm  not  exclud- 
ing the  others  who  read  those 

magazines.  So  while  I  put  my  money 

against  my  desired  target.  111  also 

get  a  better  return  on  my  money." But,  the  affable  executive  admits, 
money  is  not  the  test  of  advcKacy 

efforts.  "Most  of  this  advertising  is 
non-deductible.  So,  if  it's  costing  us 
a  million  dollars,  then  on  top  of  that 

it's  costing  us  another  48%  in  taxes. 
But  we  feel  so  strongly  about  this 

that  it's  worth  the  extra  costs."  And, 

he  adds  somberly,  with  Bethlehem's cost-consciousness,  even  holding  a 
media  budget  steady  is  a  huge victory. 

Mr.  Cronin  is  quick  to  point  out 
that  his  company  never  professes  to 
have  all  the  answers  to  these  thorny 
economic  and  foreign  trade  issues. 

"All  we're  saying  is  that  our  point  of 
view  ought  to  be  considered.  And 
our  problems  are  not  unique.  Other 
corporations  face  the  task  of  raising 

huge  amounts  of  capital  for  rein- 

vestment." 

Does  he  feel  that  media  treatment 

of  the  steel  industry  has  become 

fairer  because  of  the  public  com- 

munications campaign?  "Unques- 
tionably. For  instance,  we  had  the 

editors  of  Time  in  a  while  back  to  talk 
to  them  about  the  issues.  You  could 

see  when  they  walked  into  the  room 
that  they  felt  they  were  going  to  get 

the  Bethlehem  Steel  party  line.  But 
they  were  quite  changed  when  they 
left.  The  meeting  must  have  had  a 

great  effect  upon  them  because 
when  the  ax  fell — when  we  an- 

nounced our  closings— they  called 
us  up  on  the  phone  for  comments 
and  said,  in  effect,  'jesus!  You  guys 
weren't  kidding!'* The  upshot,  Mr. 

Cronin  notes,  is  that  "they  realize 
we  don't  have  two  heads." 

Mr.  Croniri  also  has  some  straight- 
talking  reactions  to  the  U.S.  Senate 

Subcommittee's  move  against  corp- 
orate advertising.  "Suppose  they  do 

cut  it  off.  Then  how  are  we  ever 

going  to  communicate  our  views  to 
the  public?  This  is  no  slap  at  the 
media,  but  an  ad  can  go  anywhere 

and  frequently.  You'd  have  to  run an  article  four  or  five  times  in  a 

magazine  before  people  would  read 

it  once." 
Madison  Avenue  Maguin* 
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When  asked  what  he  would  do  if 

he  had  a  bigger  budget  to  work  with, 

Mr.  Cronin  replies:  "I  wouldn't  run 
more  space.  Right  now  I'm  sitting 
with  a  6-time  or  7-time  frequency  to 
the  audience  I  want  to  reach.  That 

gives  me  about  98%  saturation.  But 

if  1  had  my  wishes,  I'd  possibly  go 
more  into  radio,  because  TV  costs 
too  much  and  the  Fairness  Doctrine 

is  an  obstacle.  You  could  probably 
buy  more  radio  without  having  to 

worry  much  about  Fairness  Doc- 
trine problems.  Direct  mail  is 

another  interesting  approach  that 

we  use  now  on  a  modest  scale." 
He  also  comments  that  outdoor 

has  proven  to  be  a  useful  approach. 
Here,  he  mentions  what  may  well  be 

the  outdoor  coup  of  1977.  "When 
we  were  running  our  ads  dealing 
with  imported  steel,  we  began 
looking  for  outdoor  spots  in 
Washington,  D.C.  Well,  we  finally 
found  one.  Purely  by  happenstance, 
it  was  right  across  from  the  guys 
considering  this  issue.  The  copy 

read:  'Foreign  steel  steals  jobs' 
How's  that  for  those  government 
officials'  thought  for  the  day?"  Now 
that's  effective  advertising!  Per- 

haps even  Mr.  Marker  would  agree, 

in  May,  Bethlehem  Steel's  new advocacy  campaign  broke  The 

double-page  series  of  ads  is  an 
integrated  effort  keyed  into  the 
concept  of  interlocking  problems 

Questions   of  over-regulation, 

energy  conservation,  environmen- 
tal protection  and  fair  play  to  steel 

trade  are  presented  as  individual 
pieces  of  a  puzzle.  Each  issue  area 
receives  separate  ad  treatment  and 
is  illustrated  as  one  segment  of  the 
puzzle.  A  fifth  consummatory  ad 
puts  them  all  in  perspective.  The 

clever,  eye-catching  graphics  ce- 
ment the  through-line  theme  and 

may  well  garner  yet  another  "most 
read"  award.  Iron  Age  recently 
bestowed  upon  the  company  just 

such  an  award  for  its  1977  cam- 
paign. Though  honors  of  this  sort 

are  certainly  not  part  of  the  goal 
plan,  they  serve  as  reassuring 

validation  of  a  campaign's  strategy 
and  execution.  IMADBMi-l 
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Exhibit  34:  Case  Study— Kellogg  Company 

Kellogg  Company 
Beset  by  critics  on  several  fronts,  the  company  stands  firm 

on  its  nutrition  education  platform. 

Just  ask  the  millions  of  kids  who 
devour  them.  Yes  indeed,  Fruit 

Loops  are  good.  They're  colorful, 
crunchy  and  sweet,  so  what  else 
could  a  kid  want  from  his  breakfast? 

Not  much.  But  the  Kellogg  Com- 
pany of  Battle  Creek,  Michigan 

wants  to  convey  a  selling  message 

that's  even  more  vital  to  its  own 
continued  good  health  in  the  age  of 
consumerism:  Fruit  Loops  and  other 
ready-to-eat  cereals,  when  served 
with  milk,  dish  up  a  goodly  portion 
of  vitamins  and  minerals. 

In  1884,  Will  Kellogg  and  his 
brother  invented  the  corn  flake  in 

an  attempt  to  develop  healthy,  easy- 
to-digest  foods  for  patients  at  the 
famed  Battle  Creek  Sanitarium.  In 

1906,  Will  Kellogg  launched  his  own 
cereal  company.  Dr.  Gary  Costley, 
vice  president  and  assistant  to  the 
president  of  Kellogg,  tells  us  that 
the  company  has  stressed  the 
importance  of  good  eating  habits 
ever  since  its  inception  72  years  ago. 

But  in  the  early  Seventies,  consum- 
er advocates  began  voicing  concern 

about  the  sugar  levels  in  pre- 
sweetened  cereals  and  other  chil- 

dren's foods.  In  response  to  these 
complaints,  cereal  companies,  in 
1973,  commenced  media  cam- 

paigns— largely  in  pririt — to  docu- 

Dr  Gary  Costley  is  vice  president  and 
assistant  to  the  president  of  Kellogg 
Company  He  joined  the  firm  as  nutrition 
director  m  1  970  and  was  promoted  to  vice 
president  of  public  affairs  in  1975  Dr 
Costley  graduated  from  Oregon  State 
University,  whe  e  he  received  a  B  S  and 
M  S  in  nutrition/physiology  and  a  Ph  D  in 
nutrition/biochemistry 

ment  the  wholesome  qualities  of 
ready-to-eat  cereals.  Dr.  Costley, 
who  joined  Kellogg  as  director  of 
nutrition  in  1970,  calls  this  aspect  of 

Kellogg's  total  advertising  package 
"as  close  to  the  line  as  you  can  get 

between  product  advertising  and 
issue  advertising.  These  are  product 
ads,  but  they  serve  a  dual  purpose. 
First,  to  sell  product.  Second,  to 
point  out  the  nutritional  value  our 

products  have." 
In  addition  to  its  media  advertis- 

ing, in  1975  the  company  launched  a 
rather  unique  activity  that,  to 

management's  surprise,  provoked 
some  questions  concerning  Kel- 

logg's motives.  This  effort,  "Stick 
Up  For  Breakfast,"  was  an  educa- 

tional program  conducted  in  the 
Washington,  D.C.  public  schools. 
Working  with  local  teachers,  the 
intent  was  to  make  nutrition 

education  more  interesting.  "Unfor- 
tunately," recalls  Dr.  Costley,  "we 

were  criticized  by  a  Washington  Post 
reporter  who  happened  to  believ^ 

that  the  Kellogg  Company  couldn't 
do  anything  that  wasn't  sinister. Most  of  the  criticism  said  that  our 

products  weren't  any  good— the teaching  module  or  techniques, 

themselves,  weren't  the  object  of 
criticism."  But  three  years  after  the 
fact.  Dr.  Costley  believes  the 

headaches  of  the  original  Washing- 
ton program  were  worthwhile.  A 

teaching  module  titled  "Energize  at 
Sunrise"  has  since  been  developed 
and    encompasses     much    of    the 
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information  from  the  originaI"Stick 

Up  For  Breakfast"  program.  "It's  not 
an  attackable  program,"  says  Dr. 
Costley  of  the  games,  worksheets 
and  other  tools  which  comprise  the 

project.  "In  fact,  there's  so  little 
Kellogg  identification  in  the  mater- 

ial that  our  marketing  people  look  at 

it  and  say,  'What  are  we  doing?'" 
Also,  the  program  is  being  promot- 

ed on  a  school-by-school  basis,  thus 
deflecting  any  possible  opposition  to 
school  board  participation. 
Does  the  low  profile  in  the 

teaching  program  evoke  complaints 
from  stockholders  who  may  wonder 
why  Kellogg  should  involve  itself  in 

educational  campaigns?  "Not  at  all," 
says  Dr.  Costley.  "If  we  could  get 
every  kid  in  America  to  eat 
breakfast,  we  would  be  expanding 
the  existing  market.  This  is  a  major 
effort,  but  in  the  scope  of  a  one  and- 

one-half-billion-dollar  company,  it's 
not  that  major.  And  it  fits  in  fine 
with  the  broad  mix  of  advertising 
we  do.  In  the  long  run,  all 
advertising  is  done  to  sell  product. 
While  some  people  may  flinch 
because  our  almost  singular  goal  is 
to  make  a  profit,  until  someone  tells 

us  there's  something  wrong  with 
being  successful,  that  will  continue 

to  be  our  goal." 
Over  several  years  of  being 

involved  in  the  nutrition  contro- 
versy, Kellogg  has  generally  opted 

not  to  confront  their  critics  with 

head-on  advertising  A  notable 
exception  occurred  in  November 
1977  when  a  double-truck  ad  ran  in 
The  New  York  Times.  The  Wall  Street 

jountal  and  seven  major  metropoli- 

tan newspapers.  Headlined,  "A 
Statement  From  Kellogg  Company 
On  The  Nutritional  Value  Of 

Ready-Sweetened  Cereals,"  the  ad 
aggressively  answered  Kellogg's 
critics  by  presenting  thorough  data 

about  children's  eating  habits,  sugar 
consumption  and  similar  issues. 
What  provoked  the  unprecedented 
maneuver?  As  Dr  Costley  sees  it, 

"A  number  of  issues  were  coming 
together  on  advertising  to  children 
and  the  nutritional  value  of  cereals. 

Many  things  were  being  said  by  the 
media  and  the  government  about 

our  products  that  weren't  true,  so 
we  decided  to  go  public  with  our 
facts.  Quite  frankly,  we  had  grown 
weary  of  everybody  faking  what  we 
considered  cheap  shots  at  our 
products  without  having  to  defend 

A  good  breakfast 
doesn't  have  to 

be  high  in  cholesterol. 

/(£^(^^ 

their   positions    with   any  data." 
While  that  issue  ad  was  a  one-shot 

arrow  aimed  at  a  narrowly  defined 
target,  the  current  consumer  print 
campaign  strongly  emphasizes 

Kellogg's  long  history  of  nutritional 
involvement.  Eleven  newspapers 

and  six  magazines  including  National 
Gcflgrnphic,  Nutrition  Today  and  Time 
carry  the  four-color  ads  prepared  by 

Kellogg's  agency,  L^o  Burnett USA  All  detail  the  vitamin  and 

mineral  story  and  sport  such 

headlines  as:  "We  made  health  food 

long  before  if  became  a  fad;"  "A 
good  breakfast  doesn't  have  to  be 

high  in  cholesterol;"  and  "If 
hundreds  of  American  kids  didn't 
get  a  decent  breakfast,  it  would  be  a 
serious  thing.  Actually  there  are 

millions." 
While  buffeting  the  slings  and 

arrows  of  vociferous  nufritionalists 
and  findmg  the  right  strategy, 
execution  and  media  to  convey  the 
Kellogg  message,  more  threatening 
clouds  have  been  gathering  on  the 

advertising  horizon  — namely,  the 

federal  government's  proposed  ban 
on  advertising  to  children.  Al- 

though it  will  not  affect  the  largely 
print  corporate/product  ads,  this 

company— as  well  as  all  those  whose 
market  target  is  children  — will  have 
to  do  some  heavy  revamping  of 
strategies  To  all  this  Dr  Costley 

gives  this  forthright  response:  "We 
think  the  whole  thing  is  silly  On  its 

face,  the  government's  proposal  is 
ridiculous  Its  premise  is  that 
products  advertised  to  children  are 

bad  As  far  as  children's  cereals  are 
involved,  it's  not  an  advertising 
issue,  it's  a  product  issue.  It 
concerns  the  question,  'Is  consump- 

tion of  the  product  by  children  good 
or  bad?'  That's  the  real  issue   As  it 

relates  to  us,  it  makes  no  sense.  The 

government  has  come  very  close  to 
conceding  that  in  their  draft. 

They've  carved  out  this  nifty  little 
exception  to  get  ground  products 
that  are  relatively  high  in  sugar 
content  but  do  not  cause  tooth 

decay.  That's  really  a  hidden  way  to 
say  ready-to-eat  breakfast  cereals. 
They  know,  or  I  think  they  know, 
that  we  have  very  good  data  to  show 
that  these  products  do  not  promote 

tooth  decay  in  children.  If  they've 
listened  to  what  we've  told  them,  the 
government  should  know  that  the 
sugar  content  in  one  serving  of  one 
of  these  products  is  no  higher  than 
that  of  an  orange.  The  sugar  in 
cereals  is  not  inferior  or  superior  to 

the  sugar  in  an  orange — it's  just  the same.  That  refined  sugar  is  any 
different  from  natural  sugar  is 
biochemical  nonsense  created  by 

lawyers  and  the  Congress."  It's  that disputed  biochemistry  question  that 
is  at  the  core  of  the  controversy, 

Kellogg  believes. 
Dr.  Costley  declares  that,  from 

Kellogg's  point  of  vievy,  "the  FTC  is 
in  for  one  very  long  fight"  on  the 
adverfising-to-children  issue.  He 
concedes  that  the  agency  has  the 
necessary  authority  to  act  against 
any  advertising  that  it  finds  is  false, 
misleading  or  unfair.  So,  in  the 

FTC's  reticence  to  impeach  the 
cereal  companies,  he  sniffs  a  weak 

case:  "Why  don't  they  just  move  in 

against  us?  It's  interesting  that 

throughout  all  of  this,  they've 
continually  referred  to  10  or  12  ads 
as  examples  of  hideous  behavior.  So 

why  haven't  they  filed  a  complaint? 
Under  the  new  Moss-Magnuson 

Amendment  to  the  FTC  Act,  they'd 
establish  a  precedent  that  would 
have  the  same  effect  as  a  rule.  The 

whole  issue  touches'the  very  heart 
of  the  First  Amendnient,  because 
what  the  government  is  really 

saying  is  that  they're  going  todecide 
what  can  be  communicated  to  whom." 

And,  he  adds,  "Do  we  really  want 

to  set  a  precedent  like  (hat?"  Yet, the  controversy  remains.  If  the 

government  (an  regulate  advertis- 
ing content,  why  not  those  ads 

aimed  at  its  most  susceptible  audi- 
ence? Kellogg,  certainly,  with  its 

strong  leadership  in  this  area  will 
help  clarify  this  matter  in  its 
presentations  to  the  government  as 
well  as  to  the  consumer  public. 
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Exhibit  35:  Case  Study— Shell  Oil 

Shell  Oil  Company 
The  long-range  plan:  Go  to  the  public  to  shine  a  tarnished  image. 

In  that  slippery  business  of  drilling 
for  and  delivering  oil,  petroleum 

giants  these  days— eight  of  the  top 
'78  Fortune  "500"  are  oil  com- 

panies—  find  themselves  in  the 
precarious  position  of  having  to  roll 
huge  rocks  up  tall  hills,  Capitol  Hill 
in  Washington,  D.C.,  for  one.  The 
consumer  and  public  conscience  is 
another.  To  make  things  worse, 
years  of  indifference  to  these 
governmental  and  voting  audiences 
have  all  but  obliterated  the  natural 

footholds.  "Big  Oil"  (if  there  is  such 
a  shibboleth)  has  created  its  own 

devilishly  intractable  slippery  slope. 
The  verities  and  presumptions 
accorded  other  businesses  no 

longer  seem  to  apply.  Divestiture 
has  been  in  the  air — a  seasonal 

squall— for  a  number  of  years.  The 
congressional  corridors  feel  its 
mercurial  pressures,  Houston  its 
cold,  harsh  winds.  Furthermore,  the 
business  community  itself  can  no 

longer  be  regarded  as  a  hip-pocket 
ally.  Business  people  cannot  easily 
forgive  the  industry  that  caused  the 
profit  motive  to  be  tarnished  with 

the  term  "obscene." 
Perhaps  no  industry  in  modern 

memory  has  faced  a  more  desperate 
public  relations  or  communications 
problem.  Clarity  has  been  rubbed 
clean  of  its  distinct  edges.  Who 
knows  what  fact  or  fantasy  lies 

behind  public-interest  complaints  or 
proposed  legislative  remedies? 

Which  way  to  go  if  you're  an  oil 
company  with  an  urgent  story  to  tell 
and  little  time  to  tell  it  in? 

One  route  is  evidently  that  of 
Mobil,  which  has  cleverly  leased  a 
pulpit  voice  on  the  editorial  pages  of 
the  Sunday  supplements.  The  Neu' 
York  Times  and  The  Wall  Street  ]oiirml. 
Its  almost  theological  dissents  on 
matters  of  public  policy  and  law  add 
excitement  and  true  partisanship  to 
the  national  energy  debate  At  the 
same  time,  Mobil  shrewdly  pours  oil 
on  the  troubled  waters  of  its  right  to 
exist  by  playing  Medici  to  public 
television  and  the  cultured,  deci- 

sion-making establishment.  Who 
can  hate  an  aesthete? 

John  Haines  is  a  1  9-vear  veteran  at  the  Shell 
Oil  Company  The  current  manager  of 
consumer  advertising  spent  the  last  seven 

years  as  advertising  manager  and.  previous- 
ly held  executive  positions  in  the  retail 

marketing  area  Mr  Haines  holds  a  B  S  m 
Business  Administration  from  fvlemphis 
State  University  He  and  his  wife.  Fran  live  in 
Houston,  and  are  the  parents  of  two 

daughters 

Shell  Oil  suggests  another  path.  If 
Exxon  wishes  to  be  known  as  the 

Perry  and  Amundsen  of  oil  explora- 
tion, and  Mobil  the  Thomas  Aqui- 

nas of  industry  gospel.  Shell  has 
staked  out  its  solid  claim  as  the 

democratic  companion  of  the 
common  man,  defined  as  the  vast 

auto-driving  public.  It  is  the 
company  that  is  always  on  hand  for 
help  and  guidance;  whose  messages 
are  portable,  compact  and  can  go 
along  with  you  in  your  glove 
compartment.  For  Shell,  number  14 

on  the  Fortune  "500"  list  with 
revenues  exceeding  $10  billion, 
answers  to  pragmatic  consumer 
problems  speak  louder  than  japes 
and  gibes. 

Since  1976,  the  Houston-based  oil 
firm — ably  assisted  by  Ogiivy  & 
Mather,  has  been  running  a  re- 

markable corporate  campaign  aimed 

at  seeding  the  great  grass-roots 
with  good  reasons  for  seeing  in 
Shell  a  good  corporate  citizen  and  a 

quality  brand  name.  Its  theme  is 
"Come  to  Shell  for  Answers."  Its 
mode  is  direct  and  immediate 
contact  with  the  consumer  (and 

voting)  public.  Its  spirit  is  positive 
and  upbeat. 
John  Haines,  the  engaging  and 

earnest  manager  of  consumer 

relations  at  Shell,  doesn't  dissimu- 
late. He  knows  that  the  oil  com- 

panies have  a  lot  of  explaining  to  do. 

But  he  doesn't  shrink  from  the 

challenge.  "Shell  has  made  a 
commitment  to  being  a  consumer- 

oriented  company.  We're  not  at  war with  the  consumers.  In  fact,  we 
know  many  of  these  groups  and 

their  leaders,  and  we're  trying  to 
understand  what  their  desires  are 
and  how  best  to  accommodate  their 
concerns  about  big  business,  big  oil 
and  other  related  issues.  Shell  is 

really  trying  to  be  responsive  to  the 

consumer's  needs  and  demands." 
The  mechanics,  alone,  of  this 

campaign  are  staggering.  Devise, 
write,  print  and  distribute  over 
460,000,000  eight-page  booklets 
that  deal  with  the  practical  problems 
of  car  ownership.  The  series,  he 

notes,  "has  created  an  unprecedent- 
ed opportunity  for  Shell  to  interact 

directly  with  the  public,  consumer 

groups,  government  bodies  (some 
pamphlets  were  prepared  in  cooper- 

ation with  federal  agencies)  and 
educators.  We  have  set  ourselves  on 

a  course  of  trying  to  convince  the 
public  that  we  want  to  help  them 
spend  their  money  in  a  wise  manner 
so  that  they  can  get  the  most  out  of 

their  automobiles." There  is  a  sense  of  logical 
completeness  and  elegance  to  the 

company's  approach.  "The  automo- 
bile is  the  common  denominator," 

says  Mr.  Haines.  "Almost  all  voters 
drive  cars,  and  we'd  like  to  make  this 
field  an  area  of  perceived  expertise 

by  Shell."  That  accounts  for  the 
massiveness  of  the  undertaking. 
The  booklets  have  been  promoted 
via  network  and  spot  television  as 

well  as  radio  and  national  maga- 
zines. The  broadcast  media  create 

awareness  and  solicit  inquiries.  The 
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national  magazines  are  used  as 
carrier  vehicles.  Booklets  have  been 
advertised  or  bound  into  such 

publications  as:  Renders'  Digest,  Time. 
U.S.  News  &  World  Report,  Psychology 
Today,  Book  Digest,  People,  Ehoiiy.  Belter 

Homes  &  Gardens.  Family  Circle,  indies' 
Home  Journal  and  Good  Housekeeping.  "If 
you  wanted  to  lay  all  the  books 

we've  distributed  end  to  end,  they 
would  circle  the  world  eight  times. 
We  have  probably  printed  and 
disseminated  more  books  than 

Random  House." 
The  object  has  been  never  to 

promise  without  delivering:  "Our 
research  showed  us  initially,  that 
the  lack  of  esteem  and  credibility  of 
the  oil  companies  was  so  low  that 
the  public  would  not  believe 

anything  we'd  say  The  most 
interesting  part  about  our  campaign 
is  that  the  reader  is  immediately 

benefited  "  The  advertising,  in  fact, 
is  inseparable  from  the  goodwill  and 
information  the  reader  finds  when 

he  opens  his  magazine. 
Response  has  been  gratifying, 

Mr.  Haines  relates.  "We've  only 
received  about  25  negative  letters 
out  of  a  total  of  over  500,000.  In 
addition,  research  indicates  that 

there's  high  awareness  of  the 
program  — 55%  on  an  unaided 
basis"  Correlatively,  there  has  been 
a  noticeable  improvement  m  public 
attitudes  toward  Shell,  for  which 
Mr.  Haines  gives  part  of  the  credit 

to  the  "Answer  Book"  series  "Our 
method  is  to  create  a  favorable 

climate  among  the  broad  base  of  the 
population  so  that  when  a  specific 

issue  comes  up,  there  aren't  any 
built-in  hatreds  or  biases  toward  the 
company.  We  think  if  we  wait  until 

the  issue  gets  to  Washington,  it's 
too  late.  The  people  in  Washington 

respond  to  thenr  constituents' 
desires  And  if  those  people  are 

saying,  'Don't  let  those  oil  com- 
panies do  anything,'  legislators  will 

respond  to  that.  If  we,  at  least,  have 
people  who  will  listen  to  us,  then  we 
have  a  chance  to  accomplish  what 

we  want  to  do." 
There's  a  carry-over  effect  upon 

the  Shell  dealers, 'Mr.  Haines 
adds  "When  the  campaign  first 
started,  some  of  our  18,000  dealers 

thought  it  would  be  short-lived.  But 
after  two  years,,  the  dealers  — like 
the  public— are  now  convinced  that 
we  are  serious  about  providing 
information.  And  they,  too,  have 
been  feeding  back  to  us  helpful  hints 
and  consumer  comments  In  the  last 

six  months,  they've  wa/med  to  the 
series  and  have  consequently 
become  more  actively  involved  with 

It." 

Last  year's  media  expenditures 
for  television  and  magazines  totaled 
in  excess  of  $11  million.  Thecurrent 

schedule,  Mr.  Haines  informs  us, 

will  be  reduced  slightly.  "This  year 
we're  only  using  network  TV,  some 

spot  and  national  magazines." Determination  of  the  magazine 
schedules  is  a  joint,  Shell/Ogilvy  & 

Mather  task.  "We  work  it  on  an 
efficiency  basis,  trying  to  reach  as 

many  people  as  we  can  with  as  few 
dollars  as  possible.  We  eliminate 

some  magazines  we'd  like  to  be  in 
simply  because  they  physically 

cannot  carry  our  eight-page  insert 
books.  And  some  others  have 

specific  policies  against  inserts." While  Mr.  Hainesadmits  that  he  has 

no  guarantees  beyond  next  year's budget  to  ensure  the  continuance  of 
the  current  campaign,  he  believes 

strongly  that  it  has  helped  Shdl's 
image  enormously.  "Our  plan  here 
is  to  recommend  to  management 
that  we  keep  it  going  at  least 

through  '79." 

Necessarily,  changing  the  minds 
of  the  public  is  a  slow  and 
painstaking  process  Dispelling 
myths  takes  conscientious  and 
patient  attention  And  Shell  has,  in  a 
sense,  taken  the  hard  route  By  not 

simply  targeting  the  influential, 
and  going  to  the  mat  daily  with  the 
automotive  problems  of  car-owning 
America,  Shell  is  counting  on  a 

growing  political  and  economic 
payoff  The  premise  is  that  the 
company  that  is  no  stranger  to  the 

public  can  be  no  enemy.  It's gambling  on  change  through  going 
out  into  the  fields  and  lending  a 

hand  It's  the  apolitical  advertising 
of  a  good  citizen.  [MAOSOirl 
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Exhibit  36:  Case  Study— Singer 

Singer  Company 

The  "spacey"  campaign  that  repositions  the  sewing  machine 
company  as  a  broad-based  galaxy. 

The  Singer  Company  may  well 
possess  one  of  the  most  valuable 
properties  in  the  corporate  world:  a 

good  name  But  here's  the  rub:  The 
vast  majority  oF  people  associate  the 

name  "Singer"  solely  with  sewing 
machines.  But  the  truth  is  that  the 

new  couch  your  neighbor  just 
bought  might  well  be  Singer-made, 
or  maybe  the  last  power  tool  you 

purchased  at  Sears.  Thus,  Singer's immediate  task  is  to  tell  consumers 
that  the  venerable  sewing  machine 
manufacturer  is  a  widely  diversified 

and  technology-oriented  corpora- 
tion. And  considering  that  air 

conditioning/heating  equipment, 
educational  tools  and  aerospace  and 
marine  systems  are  all  products  of 

Singer's  three  operating  divisions. 

the    assignment     at     hand     is    of 
sizable  magnitude. 
MADISON  AVENUE  visited  Larry 

Mihlon,  vice  president  of  corporate 
relations,  to  discover  the  story 

behind  Singer's  newly  evolving 
corporate  image.  The  rangy,  affable 
executive  begins  by  filling  us  in  on 

the  company's  origins  and  develop- ment.   Precious   few  are   unaware 
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Larry  Mihion  joined  Singer  as  vice  president  ot  corporate  relations  in  March  1  978  Before 
that  he  served  as  vice  president  of  public  affairs  for  United  Brands  Company  He  was 
president  of  Communications  Programs  International  from  1  973  to  1  975  Prior  to  heading 
that  firm  he  held  various  positions  with  Exxon  Corporation  for  nine  years,  including 
manager  of  corporate  communications  and  director  of  public  relations  for  Exxon  Chemical 
USA 

that  it  was  Issac  Singer  who  created 
the  first  practical  sewing  machine  in 

1850,  but  there's  a  lesser  known 
innovation,  says  Mr  Mihion,  that 

contributed  mightily  to  the  fledg- 

ling company's  growth  "Singer 
became  known  as  the  first  company 
to  offer  installment  buying,  the 
method  of  selling  which  was  largely 
responsible  for  the  enormous 
impact  that  the  sewing  machine  had 
on  both  industrial  and  marketing 

history  "By  the  late  1860s,  Singer 
machines  were  marketed  interna- 

tionally The  company's  leadership 
position  was  firmly  entrenched  for 
the  next  100  years,  until  the 
Japanese  became  heavily  involved  m 
the  manufacturing  and  exf)orting  of 
sewing  machines  The  threat  was 
intensified,  however,  by  the  fact 
that  Sears  was  a  maiorcustomer  for 
Japanese  sewing  machines 
While  the  Japanese  continued 

their  marketing  march  on  the  rest  of 
the  world.  Singer  searched  for  new 

avenues  of  expansion  In  the  '60s, 
for  example.  Singer  absorbed 
several  companies  into  its  corporate 
fold  One  such  prize  was  General 
Precision  and  Equipment  Company, 

a  leader  in  high  technology  electron- 
ics and  controls  operations  for  the 

aerospace  industry  "This  was  one 
of  the  most  important  and  intelli- 

gent acquisitions  the  company  ever 

made,  "  observes  Mr  Mihion 
Unfortunately,  not  all  of  the 
diversification  efforts  were  as 

successful  By  1974,  the  company 
had  over-diversified  and  found  it 
difficult    to   manage    some   of   the 

businesses  which  were  unfamiliar 

and  posed  problems  As  a  result, 
Singer  suffered  losses  of  $470,000,000 
in  1974-1975  Then,  in  1976,  Joseph 
Flavin,  a  longtime  Xerox  man, 

assumed  the  presidency  and  pro- 
ceeded to  restructure  the  company 

Only  two  years  under  Mr  Flavin's stewardship,  ttie  corporation  is 

happy  to  report  that  debt  reduction 
IS  ahead  of  schedule 

The  credibility  of  our  company  is 

as  high  as  it's  ever  been,"  Mr. 
Mihion  declares,  "and  that's  because 
we're  disarmingly  candid  in  the  way 
we  talk  about  ourselves  We've volunteered  a  lot  of  information 

that  many  people  never  expected  us 
to  volunteer  Obviously,  it  was 
essential  to  establish  a  credibility 
base  in  the  bcxiy  politic  before  we 
started  telling  people  that  we  are 
much  more — as  an  entire  com- 

pany—than they  thought  we  were 

Now,  we're  in  a  position  to  address 
the  broader  marketplace  and  all  of 

our  audiences  including  the  finan- 
cial community,  government  and 

so-called  opinion  leaders  '  It's  heady 
stuff,  but  a  lot  of  older  and  middle- 
aged  people  are  truly  concerned 
about  what  the  Singer  Company — 
that  they  know  and  recognize — is 
doing.  Our  job  is  to  transfer  that 
loyalty  to  a  company  that  is  much 
more  than  a  manufacturer  of 

sewing  machines  "  And  with  86,000 
employees  swelling  their  ranks, 
improved  internal  communications 
is  a  priority,  too 

Last  year.  Singer's  top  manage- 
ment agreed  that  the  time  was  right 

to  find  an  advertising  agency  to  help 

spread  the  corporate  word.  After 
running  elimination  heats  for  the 

account.  Young  &  Rubicam  emerg- 

ed as  the  top  choice.  "They  won  our business  for  several  very  gocxl 

reasons,"  Mr.  Mihion  informs. 
Aery  important  to  us,  the  agency 
has  tremendous  global  scope  and 

understanding.  Their  people  per- 
ceived our  problems  very  clearly  and 

really  did  their  homework  "Togeth- er, Singer  and  its  agency  set  out  to 
investigate  what  the  company  was 

and  what  it  wanted  to  become.  "We 
realized  that  everything  we  said 
about  ourselves  would,  in  effect, 
become  the  truth  of  the  company. 

Everyone  agreed  that  whatever  we 
were  going  to  do  had  to  be  executed 
with  understated  elegance  to  reflect 

the  quality  image  Singer  had  had 

throughout  its  history  We  didn't want  to  shout,  scream  or  be  strident 

in  any  way"  Nine  months  were 
spent  on  research  and  other 
preparatory  steps  before  the  first  in 
a  series  of  six  print  ads  appeared  in 
magazines  and  newspapers  in  early 

April  of  this  year 

The  first  ad,  headlined  "Traffic 

Jams  Expected  In  Space  By  1985," details  the  role  Singer  plays  in 

supplying  guidance  systems  for 
spacecraft  The  black-and-white  ad 
informs  readers  that  the  crew  for 

America's  first  manned  space 
shuttle,  the  Enterprise,  is  training  in 

a  simulator  made  by  Singer's  Link Division  A  subsequent  corporate 

message  tackles  the  theme  of  inner 

space,  involving  Singer's  furniture manufacturing  capabilities.  The 
concept  behind  the  entire  campaign 
is  that  Singer  is  associated  with 
trends  and  concepts  that  should 
ensure  a  successful  American 

future  "Most  important,"  Larry 

Mihion  summarizes,  ""we're  invest- ing in  the  Singer  name  by  showing 

our  growth  areas.  Even  to  continue 
selling  sewing  machines  in  the 
mature  market,  we  must  emphasize 
our  technology  scope.  After  all, 
when  someone  buys  a  Chevrolet 

car,  they're  also  buying  the  General 

Motors  name  that  stands  behind  it." The  Wall  Sireel  journal.  Forlune.  and  The 
New  Yorker  are  among  the  12 

publications  to  run  Singer  ads  in 

1978.  And  by  year's  end,  Mr  Mihion 

hopes  to  be  extending  Singer's  reach 
by  adding  television  to  the  mix. 

Singer"s    over-all    advertising    ex- 
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penditures  reached  $60  million  last 
year,  but  details  for  the  corporate 
campaign  budget  are  guarded. 
However,  given  the  proposed 

venture  into  TV,  one  would  have  to 

conclude  that  the  project,  thus  far,  is 

getting  high  corporate  marks  and 
the  budget  will  be  bolstered 
commensurately. 

The  Singer  vice  president  clearly 
believes  that  every  corporation  has 
not  only  the  right  but  the  obligation 

to  communicate  information  about 

pertinent  issues  in  the  public 

domain.  Yet,  he  reminds  us:  "Those 
companies  who  use  corporate 
advertising  to  discuss  issues  are 
obliged  to  look  at  both  sides.  If  a 
company  truly  believes  its  point  of 

view  is  right,  it  shouldn't  be  afraid  to 

reveal  any  information  that's 
important."  In  his  opinion,  the  print 
and  broadcast  media  should  devise 

ways  to  provide  a  means  of  response 
for  groups  who  oppose  certain 
corporate  messages.  In  an  optimistic 

tone,  he  concludes  that,  "I  can't believe  that  in  a  country  like  ours 
there  is  not  a  solution  to  this 

problem  that  does  not  require 

legislation."  Meanwhile,  Singer  will 
continue  to  ply  its  own  efforts 
directed  at  communicating  the 
golden  thread  that  links  its  protean 

operating  structure.  I  MADISON"! 
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Exhibit  37:  Case  Study— American  Bankers  Association 

American  Bankers  Association 

Institutional  advertising  that  takes  the  "institution"  out  of  banking. 

It's  the  first  or  fifteenth  of  the 

month,  and  usually  that  means  it's 
payday  for  millions  of  Americans 
On  this  happy  occasion,  commercial 
banks  are  crowded  during  lunch- 
time  hours  Impatient  people, 
repeating  a  familiar  routine,  wait  on 
line  to  deposit  checks  and  withdraw 
cash  for  the  weekend  ahead  But  is 
that  all  there  is  to  commercial 

banking?  Of  course  not,  but  that's 
how  millions  of  people  perceive  the 

sphere  of  its  activities.  The  Ameri- 
can Bankers  AsscKiation,  a  non- 
profit organization,  is  determined  to 

broaden  that  limited  picture  by 
illustrating  the  far  wider  scope  of 

the  financial  community's  social involvement  And  in  its  latest 

television  campaign,  the  ABA  takes 

to  the  air  with  its  most  high- 
powered  promotion  to  date  of  this 
message 

Aided  by  their  agency  of  five 
years,  Leo  Burnett  USA,  the 
American  Bankers  Association  is 

making  its  money-conscious  audi- 
ence cognizant  that  bankers  do 

more    than    count    other    people's 

Ifenneth  DeCesare  is  national  advertising 

manager  ol  the  American  Bankers  Associa- 
tion Before  lommg  the  association  five 

years  ago  as  assistant  director  of  advertis- 
ing he  worked  m  a  similar  position  for  the 

American  Gas  Association  Mr  DeCesare 

graduated  from  Pace  Universny  in  1962 

money.  Kenneth  DeCesare,  na- 
tional advertising  manager  for  the 

group,  details  the  association's 
position:  "In  reality,  we  are  in  the 
public  sector  as  a  service  organiza- 
non  because  we  invest  money  in 
immunities  to  build  houses  and 

parks  and  support  other  projects. 

Unfortunately,  many  people  aren't aware  of  this.  Consumers  think  of 
banks  on  a  retail  level,  but  often 

don't  realize  other  ways  in  which 

banks  affect  their  lives." Based  in  Washington,  DC,  the 
American  Bankers  Association  is  a 

102-year-old  organization  working 

to  "enhance  the  image  of  bankers 
and  banks  so  that  they  can  serve  the 

public  effectively,"  defines  Mr. 
DeCesare  Ranging  in  size  from  the 
smallest  bank  in  Anytown,  USA  to 
the  mammoth  Bank  of  America,  the 

ABA's  13,000  member  banks  sup- 
port association  lobbying,  advertis- 
ing and  other  united  efforts 

through  assessed  dues,  paid  on  a 
sliding-scale  basis.  Regardless  of 
size,  Mr  DeCesare  emphasizes  that 
every  bank  tends  its  public  image 
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meticulously,  and  it  seems  they've ail  done  an  impressive  job  of  it. 
According  'to  a  recent  survey 
sponsored  by  U.S.  News  &  World 
Report,  banks  are  runners-up  in  a 

popularity  contest  among  com- 
panies and  institutions  in  the  big 

business  world. 

Titled  "The  Study  of  American 
Opinion,"  the  survey  is  based  on 
responses  from  nearly  5,900  house- 

hold heads.  The  study  concludes 
that,  while  business  fares  well  in 

some  areas,  it  "still  hasn't  convinced 
the  public  it  cares  about  the 
consumer,  the  environment  or 

pollution."  Over-all,  the  report 
adds,  "Another  area  where  business 
has  not  rated  well  is  in  communicat- 

ing with  customers,  the  general 

public,  employees  and  stockhold- 
ers." The  clear  exceptions  were 

banks,  which  won  the  second 

highest  approval  rating  (39%)  from 
those  queried.  (Placing  first  were 
the  airlines  with  a  52%  score). 

Commercial  banks  again  ranked 
second  to  the  airlines  in  the  category 

entitled  "provides  enough  product 
information."  Savings-and-loan 
associations,  banks'  major  competi- 

tors, placed  third  in  both  categories. 
That  neck-and-neck  positioning  is 
significant,  since  the  American 
Bankers  Association  is  aggressively 
lobbying  on  several  competitive 
questions  between  banks  and  other 
financial  institutions  including 

savings-and-loan  associations,  mu- 
tual savings  banks  and  credit 

unions.  For  example:  savings  and 
loan  associations,  by  law,  can  offer 

five-and-one-quarter  percent  in- 
terest on  passbook  savings,  while 

commercial  banks  are  restricted  to 

five  percent. 
At  a  time  when  millions  are 

skeptical  of  big  business,  why  have 
banks  maintained  such  a  high 
degree  of  trust  and  respect?  Most 
significantly,  Mr.  DeCesare  points 
out,  is  that  people  tend  to  relate  to 
their  branch  banks  on  a  personal, 
one-to-one  level.  If  a  man  goes  to 

the  same  bank  for  10  years,  he's 
likely  to  see  it  as  "his"  bank,  not  as 
part  of  a  huge  banking  brigade.  It's uncertain  whether  the  Bert  Lance 
episode  has  diminished  the  cred- 

ibility of  the  industry.  Understand- 
ably, many  bankers  feared  for  their 

public  posture,  but  Mr.  DeCesare 

maintains  there's  no  evidence  of 
consumer   cynicism:   "No   research 
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exists  on  this  point  either  way.  But 
if  people  believe  that  the  average 
banker  is  like  Bert  Lance,  it  will 

show  up  sooner  or  later."  Interest- 
ingly, "These  feelings  haven't  been indicated  in  the  U.S.  News  &  World 

Report  study  or  in  others,  where 

bankers  always  rate  very  well." 
Aiming  to  inform  bank  customers 

between  the  ages  of  25  and  49  about 

the  full-service  concept,  the  associa- 
tion will  spend  more  than  $4,000,000 

on  television  advertising  this  year. 

The  medium  is  favored  by  associa- 
tion executives  and  the  membership 

alike  for  its  obvious  cost  efficiencies. 

This  concerted  campaign  supple- 
ments the  $465,000,000  spent 

annually  on  advertising  by  indivi- 
dual commercial  banks.  The  Ameri- 

can Bankers  Association  exerts  little 
effort  to  reach  business  and 

government.  Rather,  clarifies  Mr. 

DeCesare,  "that's  the  job  of  the 
banks  themselves.  When  I  look 

through  an  issue  of  Fortune,  it 
sometimes  seems  that  half  the 

advertising  is  from  banks." Running  on  CBS,  the  campaign  is 
geared  toward  a  dual  audience.  The 
association  believes  that  football 

(including  sponsorship  of  the 
Superbowl)  is  the  surest  way  to 
reach  men,  primetime  to  target 
women  and  specials  to  lure  the 

upper-demographic  viewers.  "Ba- 
sically, we're  just  trying  to  employ 

good  television,"  summarizes  Ken 
DeCesare.  And  because  the  cam- 

paign strives  to  portray  banking  in  a 

wholesome,  family  light,  "we're  not 
by  any  means  involved  in  any  of  the 

action  or  violent  shows."  .The 
significant  message  in  each  of  the 
four  commercials  is  that  full-service 
banks  help  people.  Ed  Gilbert  of  the 

successful  ABC  series  "The  Hardy 
Boys"  is  spokesman.  As  rtarrator,  he 
is  first  heard  while  speaking  from 
inside  a  bank  vault.  As  the  camera 

shoots  into  the  vault,  a  community 
scene  is  depicted  and  one  of  four 
stories    is    told.    Each    commercial 

features  real  people  relating  true 
stories  about  how  their  local  bank 

helped  them  fulfill  a  goal.  In  one 
case,  a  Vermont  man  recounts  that 
his  bank  helped  him  finance  the 
invention  of  a  heart  resuscitator.  In 

another,  a  young  couple  informs 
viewers  that,  with  the  aid  of  their 

bank,  they  started  a  small  but 
thriving  chain  of  retail  stores. 

This  group  of  commercials  was 
launched  early  this  year,  replacing 
similar  ones  that  were  three  years 
old.  As  a  rule,  the  ABA  has  no  rigid 

schedule  as  to  when  it's  time  to  retire 
old  ads  and  develop  new  ones.  Mr. 

DeCesare  states  this  is  "because  it's 
very  difficult  to  tell  when  ads  are 
worn-out  as  institutional  commer- 

cials. It's  not  like  selling  a  product, 
where,  if  it  doesn't  move  off  the 
shelf  you  figure  there  might  be 

something  wrong  with  your  adver- 

tising." 

Taking  the  pulse  of  bank  custom- 
ers for  the  association  is  the  job  of 

Communicus,  Inc.,  a  California- 
based  research  firm.  Early  in  the 

year,  they  conduct  20-minute interviews  with  800  customers  to 

learn  their  opinions  and  attitudes 

about  banks.  At  year's  end,  the  same 
group  is  re-interviewed.  At  that 
time,  researchers  show  the  first 
eight  seconds  of  the  commercials, 

the  most  generic  part.  After  it's determined  how  many  people  have 
seen  the  TV  ads,  explains  Mr. 

DeCesare,  "we  determine  how  the 
commercials  have  affected  their 

feelings  about  banking,  whether  it's 
positive  or  negative."  After  four 
years  of  using  this  technique,  the 
American  Bankers  Association  is 

pleased  with  both  the  method  and 
the  results.  Significantly,  claims 

Ken  DeCesare,  "between  80%  and 
90%  of  those  surveyed  believe  that 
the  banking  industry  is  investing 
money  in  the  community,  and 
therefore,  should  be  considered  as 

private  industry — not  subject  to 

government  control." Like  its  fellow  institutional 
advertisers,  the  association  wrestles 

with  an  elusive  penetration  prob- 
lem. As  Mr.  DeCesare  explains: 

"Education  is  a  much  more  difficult 

job  than  product-selling.  If  it  takes 
three  exposures  to  motivate  some- 

one to  buy  a  specific  brand  of  soap, 
for  example,  it  takes  six  exposures 
for  the  institutional  message  to 

penetrate  and  be  understood."  But 
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to  the  association's  advantage,  he  off.  We  feel  that  our  commercials  since  people  relate  to  other  people." 
asserts,    a    historical    approach    is  are    more    personal   and   easier   to  And  when  it  comes  to  the  indivi- 

never    used     "Many    institutional  relate  to  since  ordinary  people  are  dual's    relationship   with    the   local 
advertisers  take  a  'Thomas  Jeffer-  featured.     Consumers    can    easily  bank,     that's    the    most    fertile 
son'  tack,  and  that  can  turn  people  identify    with    these    commercials,  interest.  I'WM*"! 



86 

Exhibit  38:  Case  Study— A.  T.  &T. 

American  Telephone 
and  Telegraph  Company 

Where  building  upon  the  soHd  foundation 
of  quality  gets  communication  priority. 

Emery  Westfall  joined  the  Bell  System  m  1957  as  an  advertising  assistant  lor  Ohio  Bell 
Telephone  Company,  and  served  m  a  variety  of  positions  before  he  was  appointed  director 
of  corporate  advertising  for  AT&T  in  1  976  A  graduate  of  Bowling  Green  State  University. 
Mr  Westfall  lives  with  his  wife  and  two  daughters  in  Chatham,  New  Jersey 

If  ever  there  was  a  time  for  the 

cumulative  effects  of  70  years  of 
corporate  advertising  to  pay  off  for 

the  American  Telephone  and  Tele- 
graph Company,  the  time  is  now. 

Troubled  by  governmental  and 

competitive  challenges,  the  omni- 
present utility  is  counting  on  its 

highly  visible  corporate  com- 
munications efforts  to  soften  any 

challenges  to  its  right  to  lead  the 

telecommunications  industry.  Es- 
chewing an  advocacy  posture,  the 

company  has  chosen  to  reinforce 
consumer  loyalty  and  trust  by 

focusing  on  its  undisputed  contribu- 
tion  to   modern   technology   (they 

practically  invented  it)  and  dedicat- 
ed service  to  its  customers.  Emery 

Westfall,  the  company's  energetic 
director  of  corporate  advertising, 
tackles  the  task  with  self-assurance. 
The  American  Telephone  and 

Telegraph  Company  placed  its  first 
corporate  ad  in  1908,  yet  the 
message  has  changed  little  through 

the  years.  The  company's  raison  d'etre is  best  summarized  by  its  descriptive 

slogan:  "The  Bell  System.  People 
using  technology  to  help  keep  down 
costs  and  improve  service — keeping 
your  phone  system  the  best  in  the 

world."  Mr.  Westfall  explains  that 
this  is  the  historic  thread  of  all  of 

AT&T's  public  messages.  "We've 
always  based  our  corporate  adver- 

tising on  the  earliest  philosophy  of 

the  corporation,  and  we've  always tried  to  avoid  overcomplicating  the 

issues."  However,  dedication  to 
simplicity  and  demonstration  of 
excellence  may  be  insufficient 
insulation  from  an  increasingly 

tangled  web  of  regulatory  pres- 
sures. For  now,  though,  confron- 

tations— at  least  in  the  company's 
advertising  efforts— are  on  the  back 
burner. 

Top-of-mind  today  for  AT&T  and 
its  able  corporate  marketing  naviga- 

tor is  to  further  embellish  its  image 

as  the  g^upplier  of  good  service.  But 
how  does  one  defme  service?  Eager 
to  cite  a  classic  case,  Mr.  Westfall 
shows  us  a  picture  of  a  telephone 

company  employee  trudging  across 
the  countryside  during  the  blizzard 
of  1888,  checking  to  make  sure  all 

phone  lines  were  intact  and  in 
service — quite  an  effort.  But  dis- 

counting natural  disasters,  how 
does  the  public,  today,  judge  its 
phone  service?  Efficiency  is  the  key 
criterion,  according  to  Emery 

Westfall.  "Our  objective  is  to 

achieve  zero  defects.  It's  an  impossi- 
ble goal,  but  a  good  one  to  strive 

for."  While  he  admits  most  people 
don't  think  of  the  phone  system 
except  when  their  monthly  bill 

arrives,  he  believes  that,  "when 
pressed  to  the  wall,  most  people 
don't  think  Bell  is  pretty  good;  they 

think  it's  damn  good." 
Thus  assured  that  AT&T  cus- 

tomers appear  to  be  content  with 

the  utility's  performance,  we  turn  to 

fyladlson  Avenue  Magazine 
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the  inevitable  question  of  the  FCC's 
challenge  on  its  "ownership"  of  the 
telecommunications  marketplace. 
The  AT&T  veteran  responds  with 

confidence:  "As  your  local  phone 
company,  (19  regional  o]3erating 

companies  nationwide)  we're  a 
monopoly,  right?  So,  in  a  curious 
and  positive  way,  the  public  is  stuck 

with  us  and  we're  stuck  with  them. 

It's  a  curious  kind  of  wedding — one 
that  demands  a  corporation  that 
keeps  delivering  to  the  satisfaction 
of  a  huge  majority  of  the  American 
public  at  a  quality  and  price  level 

they  seem  to  like."  The  advertising 
pro  sidesteps  the  question  of 

competition,  when  he  comments,  "I 
think  the  public  wants  AT&T  to 
have  just  a  little  bit  of  competition 

around,  since  that's  what  the 
American  business  system  is  all 

about."  In  fact,  AT&T  is  striving  to 
get  the  issue  on  the  legislative 
agenda.  The  Bell  System  and  other 
telephone  companies  have  asked 

Congress  to  debate  and  clai'ify  the 
over-all  telecommunications  policy 

of  the  country.  "To  whom  should  it 
be  entrusted?"  asks  Mr  Westfall 

"Our  general  thesis  is  that  the 
public  should  be  allowed  to  decide 
for  themselves  through  their 
political  representatives"  The 
telephone  industry  expects  the  issue 
to  be  raised  in  the  current  session  of 

Congress.  Despite  the  imminence  of 
the  question,  AT&T  management 
has  never  discussed  its  position  on 
marketplace  competition  in  its 
advertising  As  Mr  Westfall  sees  it, 

"There  are  other  places  where  that 
topic  should  be  raised"  In  any  case, 
should  the  issue  ever  emerge  from 
the  regulatory  labyrinth  and  be 
opened  up  for  public  debate,  the 

company's  confidence  in  a  favorable 
outcome  is  probably  not  misplaced. 

Its  years  of  persuasive  people- 
oriented  advertising  have  built  up 
enough  strong  feelings  about  the 

company  to  hopefully  enlist  grass- 
roots support  of  its  activities. 

As  befits  a  company  committed  to 
excellence— and  which  has  the 

wherewithal  to  support  that  com- 
mitment—AT&T, in  addition  to  its 

regular  media  advertising,  also  gets 
involved  with  that  rarefied  vechicle, 

program  sponsorship.  At  the  core  of 

AT&T's  corporate  advertising— and 
a  special  source  of  pride  for  Mr. 

Westfall  — is  "The  Bell  System 
Family  Theater."  "We  have  a  very 

Touch 

closely  defined  idea  of  the  types  of 
shows  that  should  be  associated 

with  the  Bell  System.  Several  years 
ago  we  commissioned  an  outside 
consultant  to  find  out  what  public, 
private  and  parochial  schools  were 
teaching  in  their  literature  classes. 
We  were  then  able  to  determine 

what  titles  were  replicated  across 
that  spectrum  The  resijlt  included 
such  works  as  Our  Town,  The 

Yearling,  and  Captains  Courageous. 

"And  let's  face  it,"  he  smiles,  "it's 
great  to  have  a  pre-sold  audience.  A 
lot  of  people  will  watch  a  show  like 
Our  Town  just  to  see  if  it  will  be 
performed  better  than  the  last  time 

they  saw  it  "  Most  telling  of  all,  he 
believes,  is  that  the  scrupulous 
selection  of  programs  once  again 

reinforces  AT&T's  commitment  to 

quality. 
Up  until  mid-1976,  AT&T's television  commercials  were  show- 

cased only  in  the  company-sponsor- 
ed shows  Since  then,  coverage  has 

broadened  to  include  partial  spon- 
sorship of  mostly  family  hour  and 

weekend  sports  programming  dur- 

ing the  weeks  preceding  "The  Bell 
System  Family  Theater."  As  a  result 
of  the  stepped-up  television  empha- 

sis, magazine  and  newspaper  ads 

will  account  for  only  ZS^o  of  the 
$11,000,000  to  $12,000,000  corp- 

orate advertising  budget  for  this 
year.  Regardless  of  the  medium 

employed,  the  intent  is  unwaver- 
ing. Above  all,  AT&T  wants  to 

illustrate  how  new  technology  and 

services  keep  the  Bell  System's 
phones  ringing  more  frequently 

than  anyone  else's  An  effort  to 
humanize  the  huge  company  is 
evidenced  in  several  commercials, 

especially  one  called  "Touchmatic." 

Prepared  by  the  corporation's 
advertising  agency  of  70  years,  N  W 
Ayer  ABH  International,  it  focuses 
on  the  touchmatic  phone  which 
allows  people  to  reach  frequently 
called  numbers  just  by  pushing  one 
button.  As  the  commercial  opens,  a 

small  group  of  people  are  sitting 
around  a  table  learning  about  the 
innovation.  Each  group  member 
talks  about  the  person  he  or  she 
would  like  to  be  able  to  reach 

quickly,  and  the  telephone  tech- 
nique is  demonstrated.  Before  the 

familiar  Bell  System  logo  appears, 

the  AT&T  spokesman  says,  "It's  a 
way  to  bring  people  together  with 

the  touch  of  a  button  " The  Touchmatic  commercial  is  a 

corporate  one,  ingeniously,  it  could 
easily  be  mistaken  for  a  new  product 
sales  pitch  by  the  viewer  unversed 
in  the  subtle  differences  that 
separate  advertising  intents.  For 
Emery  Westfall,  however,  there  is 
no  ambiguity  about  how  the 
commercial  should  be  classified.  He 

explains  that  he  uses  items  like  the 
Touchmatic  phone  to  illustrate 

AT&T's  scope  of  technology — not 

to  sell  product.  "I  never  ask  for  the 
order,"  he  declares.  "That  job 
belongs  on  the  other  side  of  the 
house  "'  Though  departmentaliy 
separate,  the  over-all  marketing 
goals  have  a  symbiotic  effect  Such 
is  thecase  with  the  highly  successful 

"Feelings"'  campaign  which  pro- 

motes the  use  of  long  distance.  "'I 
happen  to  think  that  "Feelings' works  great  as  a  corporate  cam- 

paign, too.  I  applaud  every  effective 
AT&T  ad,  because  each  is  part  of 

one  good  package."  From  a  strictly 
corporate  vantage  point,  the  tech- 

nology theme  will  be  continued 
until  at  least  1981. 

As  one  of  the  largest  corpora- 
tions in  the  world,  Mr.  Westfall 

asserts,  AT&T  bears  an  obliga- 
tion—as well  as  a  right,  to  partici- 

pate in  corporate  advertising.  I 

know  some  people  question  corpo- 

rate advertising  simply  because  it's 
associated  with  the  word  image' — 
and  that's  ridiculous.  If  it  were  dis- 

allowed, would  that  mean  we'd  be 
forbidden  from  providing  infor- 

mation about  the  emergency  911' telephone  service?  After  all,  that 
certainly  cannot  be  considered  sales 

advertising."  Mr.  Westfall,  a  man 
who  takes  great  pride  in  his 
company  and  his  work,  looks 
forward  to  the  ever-increasing 
challenges  of  corporate  advertising. 
"'We  have  a  story  to  tell,"  he  reminds 
us.  "And  most  importantly,  we 
simply  have  to  keep  proving  that 
we're  responsible  and  worthy  of  the 

trust  we  hold."  IMAOBtW"! 
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ORGANIZATION  AND  PURPOSES  OF  CORPORATE 
ADVERTISING 

Exhibit  39:  1971  Survey 

HOW  PUBLIC  RELATIONS 

EXECUTIVES  VIEW  THEIR 

IMAGE  ADVERTISING  ROLES 

A  report  of  the  results  of  the  Journal's 
survey  of  130  corporate  advertisers 

Public  relations  depaitments 

of  the  top  corporate  and  associa- 
tion advertisers  are  deeply  in- 

volved with  corporate  advertis- 
ing—  originating  the  concept, 

generating  or  influencing  the  ad- 
vertising copy  theme,  and  select- 

ing the  n-iedia  in   which   it  will 

appear.  Most  leading  companies 
establish  a  separate  budget  for 
such  advertising,  and  PR  execu- 

tives don't  see  any  slackening  of 
those  budgets  at  least  through 
1972. 

Of   the   Journal    survey   ques- 
tionaires  sent  to  public  relations 

Is  there  a  separate  budget  established  for  corporate  ad- 
VPi'f  icintr? 
vertising 

plies 

Percentage 

91 69.16 
36 

27.36 

3 
2.28 

YES 
NO 

NOT  STATED 

Is  the  public  relations  department  involved  in  selecting 
the  media  in  which  your  corporate  advertising  will  ap- 

pear ; Replies 
99 
23 Percentage 

75.24 17.48 

6.08 

YES 
NO 

NOT  STATED 

To  what  degree? 

Recommend  media  54  41.04 
Specify  the  media  32  24.32 
Approve  the  media  51  38.76 
NOTE:  Adds  to  more   than  100  per  cent  becaiise  some  respondents  gave 

multiple  answers. 

Will  your  1971  expenditures  for  corporate  advertising 
be  more/less/about  the  same  as  1970? 

MORE LESS 

SAME 
NOT  STATED 

Replies 
Percen 

35 
26.60 30 
22.80 57 
43.32 8 

6.08 26 

PUBLIC   RELATIONS   JOURNAL 
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Do  you  anticipate  that  your  company's  corporate  adver- tising expenditures  will  be  more/less/about  the  same  in 

1972? Replies  Percentage 

MORE  40  30.40 

LESS CAME 
SOT  STATED 

11.40 

50.16 
6.84 

By  approximately  what  per  cent? 
Of  the  respondents  who  indicated  "more"  or  "less"  the 
following  increases/decreases. were  reported: 

replies 
5 

14 
6 
2 
1 
4 

MORE    (40) 

Per  cent 
increase 0-9% 

10-19% 
20-29% 

30-39% 

50-59% 
100  & 
over  % 

no  answers 

Per- 
centage 

12.50 

35.00 
15.00 
5.00 
2.50 

10.00 
20.00 

Replies 
1 
3 
3 

LESS  (15) 

Per  cent 
increase 

0-9% 

10-19%c 

50-59  %c 

no  answers 

Per- 

centage 

6.66 
19.98 
19.98 

53.28 

Is  the  public  relations  department  involved  in  your  com- 
pany's corporate  advertising  program? Percentage 

86.92 
9.23 

3.84 

YES 
NO 
iNOT  STATED 

Replies 113 

12 5 

130 100.00 

In  what  department  does  the  concept  for  a  corporate 
advertising  program  originate? 

Replies 
Percentage 

PR  Department 86 
65.36 

Advertising  Agency 
23 17.48 

Product  Sales  Department 1 
.76 

Advertising  Department 40 30.40 

PR  Counseling  Firm 

15 11.40 

Top  Management 19 14.44 

Other 4 
3.04 

NOTE:  Adds   to  vwre   than  100  per  cent  becaitse  some respondent*   gave 

tultipU   answers. 

To  what  extent  does  the  public  relations  department  gen- 
erate the  theme  for  the  corporate  advertising  copy? 

Initiate 
Influence 

Approve 
Not  At  All 

NOTE:  Adds   to  more   than  100  per  cent  hecauae  some  rt-spundents  gave 
niultipU   answers. 

'plies Percentage 

61 

46.36 

67 
.50.92 

35 
26.60 

13 9.88 

executives  at  265  of  the  leading 

1970  corporate  and  association 
advertisers  (as  determined  by 

Leading  National  Advertisers, 

New  York),  130  responded.  More 

than  87  per  cent  of  the  respond- 
ents noted  that  their  departments 

were  involved  in  corporate  cam- 

paigns, and  more  than  65  per 
cent  that  their  departments  orig- 

inated the  concepts  for  such  ad- 
vertising. More  than  46  per  cent 

said  that  their  departments  gen- 
erated the  theme  for  the  corpo- 

rate ad  copy,  more  than  half  that 
their  departmente  influenced  the 

copy  theme,  and  more  than  26 

per  cent  that  public  relations  ap- 
proved the  copy  theme. 

MEDIA    CHOICES 

When  it  comes  to  the  media  in 

which  their  corporate  advertis- 
ing will  appear,  more  than  75 

per  cent  said  the  public  relations 
department  is  involved  in  the 

selection,  and  of  tho.se,  41  per 
cent  recommend  media,  24  per 

cent  specify  the  media  to  be  used, 

and  39  per  cent  must  approve  of 
the  media  schedule. 

Audience  characteristics  play 

a  major  role  in  determining  the 

placement  of  corporate  advertis- 
ing, with  influence  in  the  busi- 

ness-financial community  being 

an  important  consideration,  the 
JouiTuU  survey  showed.  In  most 

cases,  editorial  content  and  qual- 
ity also  are  of  prime  concern  in 

selecting  a  setting  for  the  corpo- 
rate message. 

Almost  70  per  cent  of  the  re- 

spondents said  that  their  com- 

pany has  a  separate  budget  for 
corporate  advertising,  43  per  cent 

that  their  corporate  ad  budgets 
will  remain  at  the  1970  level  in 

1971  (26  per  cent  that  it  would 
increase,  and  23  per  cent  that  it 

would  decline)  ;  and  50  per  cent 
that  budgets  would  remain  at 
1970  levels  through  1972  (30  per 
cent  that  it  would  increase,  and 

11  per  cent  that  it  would  decline) . 
The  primary  objective  of  the 

corporate  ad  programs  of  35  per 
cent  of  the  respondents  is  to  im- 
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prove  consumer  relations,  while 
26  per  cent  noted  their  primary 

objective  is  to  improve  stock- 
holder-financial relations,  20  per 

cent  to  improve  product  sales,  9 
per  cent  to  improve  trade  rela- 

tions, and  8  per  cent  to  improve 
government  relations.  pi 

By  approximately  what  per  cent? 
Of  the respondents 

who  indicated  *' 
more"  or  "less,"  the 

following  increases /decreases  were reported: 

MORE  (35) LESS   (30) 

Pei^  cent 

Per- 

Per cent 

Per- Replies increase centage Replies     increase 

centage 

5 

0-9% 
14.25 5 

20-29% 16.65 

12 10-19% 34.20 2 
30-39% 

6.66 

4 20-29% 11.40 1 
40-49% 3.33 

2 30-39% 5.70 4 
50-59% 13.32 

5 50-59% 14.25 1 
90-99% 3.33 

1 90-99% 2.85 2 100  & 

5 100  & 
over  % 6.66 

over  % 14.25 15 
no  answer 

49.95 

1 no  answer 2.85 

What  is  the  primary  objective (s)  of  your  corporate  ad- 
vertising program.  (Please  indicate  order  of  importance 

by  numbering  1,  2,  3,  etc.,  if  your  program  has  more  than 
one  objective.) 

-Improve  consumer  relations 
-Improve  trade  relations   (suppliers,  industry) 
-Improve  government  relations 
-Improve  stockholder/financial  relations 
-Increase  product  sales 

Replies Percentage 
46 34.96 3Jl 

25.84 
27 20.52 

12 9.12 
11 8.36 

Prime  Objective 

Improve  consumer  relations 
Improve  stockholder/financial  relations 
Improve  product  sales 
Improve  trade  relations 
Improve  government  relations 

130 100.00 
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Exhibit  40:  1972  Survey 

ARE  PUBLIC  RELATIONS  EXECUTIVES 
BECOMING  MORE  INVOLVED  WITH 
CORPORATE  ADVERTISING? 

A  report  on  the  Public  Relations  Journal's 
annual  survey  of  corporate  advertising. 

MOST  TOP  CORPORATIONS 

and  association  advertisers  assign  re- 

sponsibility for  their  increasingly  im- 
portant corporate  advertising  to  the 

public  relations  department.  Corpo- 
rate public  relations  executives,  with 

their  awareness  of  their  corporations' 
problems,  strengths,  and  needs  in 

relating  to  the  public,  build  the  con- 
cept of  the  corporate  ad  campaign, 

produce  or  strongly  influence  the  ad- 
vertising copy  theme,  and  select  the 

media  in  which  it  will  be  presented  to 

the  public. 

Separating  the  corporate  advertis- 
ing budget  from  other  ad  budgets  has 

proved  effective  in  most  companies, 
and  PR  executives  say  that  1972 

budgets  remained  about  the  same  as 

last  year's,  or  increased.  A  few  de- 
clined. Projections  for  1973  indicate 

that  more  companies  will  increase 

corporate  ad  budgets,  many  will  re- 
main steady,  and  a  smaller  percen- 

tage than  this  year  are  comtemplat- 
ing  decreases. 

Of  the  Journal's  questionnaires 
sent  to  public  relations  executives  at 
125  of  the  leading  1971  corporate 

and  association  advertisers  (as  detcr- 

24 

Is  the  public  relations  department  involved  in  your  company's  corporate  ad- 
vertising program? 

Replies  Percentage 
YES                                                                            85  95.5 

NO                                                                               3  3.3 
NOT  STATED                                                           1  1.2 

"89  100.0 

In  what  department  does  the  concept  for  a  corporate  advertising  program 

originate? 

Replies  Percentage 
PR  Department                                                            64  71.9 

Advertising  Department                                              21  23.5 

Advertising  Agency                                                     19  21.4 

Top  Management                                                         14  15.7 

Product  Sales  Department                                           2  2.2 

PR  Counseling  Firm                                                     4  4.4 
Other                                                                            4  4.4 

NOTE    Adds  lo  more  than  100  per  certt  became  some  respondents  gave  multiple  ans*'"*- 

To  what  extent  does  the  public  relations  department  generate  the  theme  'or the  corporate  advertising  copy? 

Replies  PerceniajC Initiate                                                                        53  59.5 

Influence                                                                    46  51-4 

Approve                                                                     25  28.0 
Not  At  All                                                                   2  2.2 

NOTE:  Adds  to  more  llian  100  per  cent  because  some  respondents  gave  mulliplt  am****' 

PUBLIC   RELATIONS   
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jned  by  Leading  National  Adver- 

yjers  Inc.,  New  York),  89  respond- 

ed- 
fvlore  than  95  percent  of  the  re- 

pondents  noted  that  their  depart- 

nients  were  ifivolved  in  corporate  ad- 
vertising campaigns,  and  nearly  72 

percent  report  that  their  departments 

jiricinated  the  concepts  for  such  ad- 
vertising- More  than  59  percent  said 

[hat  their  departments  generated  the 
jjieme  for  the  corporate  ad  copy, 
n,ore  than  half  that  their  departments 

influenced  the  copy  theme,  and  28 

percent  that  public  relations  ap- 
proved the  copy  theme. 

jtAEDIA   CHOICES 

When  it  comes  to  the  media  in 

which  their  corporate  advertising  will 

appear,  nearly  85  percent  said  the 

public  relations  department  is  in- 
volved in  the  selection,  and  of  those 

42  percent  recommended  media,  28 

percent  specify  the  media  to  be  used, 
and  32  percent  must  approve  of  the 
media  schedule. 
Audience  characteristics  play  a 

major  role  in  determining  the  place- 
ment of  corporate  advertising,  with 

influence  in  the  business-financial 

community  being  an  important  con- 
sideration, the  Journal  survey 

showed.  In  most  cases,  editorial  con- 
lent  and  quality  also  are  of  prime 
concern  in  selecting  a  setting  for  the 
corporate  message. 

Almost  84  percent  of  the  respond- 
ents said  that  their  company  has  a 

separate  budget  for  corporate  adver- 
tising, 44  percent  that  their  corporate 

ad  budgets  will  remain  at  the  1971 
level  in  1972  (42  percent  that  it 
would  increase,  and,  about  8  percent 

that  it  would  decline);  and  46  per- 
cent that  budgets  would  remain  at 

1972  levels  through  1973  (43  per- 
cent that  it  would  increase,  and 

about  7  percent  that  it  would  de- cline). 

The  primary  objective  of  the  cor- 
porate ad  programs  of  32  percent  of 

•^e  respondents  is  to  improve  con- 
sumer relations,  while  24  percent 

"oted  their  primary  objective  is  to 
improve  stockholder-financial  rela- 

'ions,  20  percent  to  improve  product 
s^les,  9  percent  to  improve  trade 

delations,  and  11  percent  to  improve 
Eovcrnment  relations.  D 

plies 

Percentage 

75 84.4 
10 

11.2 
4 4.4 

Is  fhere  a  separate  budget  established  for  corporate  advertising? 
Replies  Percentage 

YES                                                                          74  83.2 
NO  15  16.8 
NOT  STATED  0  — 

Is  the  public  relations  department  involved  in  selecting  the  media  in  which 

your  corporate  advertising  will  appear? 

YES 
NO 

NOT  STATED 

To  what  degree? 
Recommend  media  38  42.0 

Specify  the  media  26  28.0 

Approve  the  media  29  32.1 
NOTE:  Adds  to  more  than  100  per  cent  because  some  respondents  gave  multiple  answers. 

Will  your  1972  expenditures  for  corporate  advertising  be  more/Iess/aboat 
the  same  as  1971? 

Replies  Percentage 
MORE  38  42.6 

LESS  7  7.8 
SAME  40  44.4 

NOT  STATED  4  4.5 

Do  you  anticipate  that  your  company's  corporate  advertising  expenditures 
will  be  more/less/about  the  same  in  1973? 

MORE 
LESS 

SAME 
NOT  STATED 

What  is  the  primary  objective(s)  of  your  corporate  advertising  program. 

(Please  indicate  order  of  importance  by  numbering  1,  2,  3,  etc.  if  your 
program  has  more  than  one  objective.) 

;plies 

Percentage 39 

43.7 
6 

6.7 

41 

46.2 
3 

3.3 

Prime  Objective Replies         Percentage 

Improve  consumer  relations          "                                     28 

31.5 

Improve  stockholder/financial  relations                             22 23.5 

Improve  product  sales                                                            17 
19.2 

Improve  trade  relations                                                           8 8.9 

Improve  government  relations                                             10 11.4 

Not  stated                                                                             4 

4.4 

NOTE:  Adds  to  more  than  100  per  cent  because  some  respondents  gave  i vuhiple  answers. 
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Exhibit  41:  1973  Survey 

ARE  PUBLIC  RELATIONS  EXECUTIVES 
BECOMilUG  MORE  INVOLVED  WITH 

CORPORATE  ADVERTISING? 

A  report  on  the  Public  Relations  Journafs 
annual  survey  of  corporate  advertising. 

THE  PUBLIC  RELATIONS  de- 

partmcnu  of  major  coiporatioiu  and 
asaociadofu  are  an  influential  factor 

in  corporate  advertising  programs, 

according  to  resulu  of  the  third  an- 
nual Journal  survey. 

Two  hundred  of  the  leading  1972 

corporate  and  association  advertisers 
(as  determined  by  Leading  National 
Advertisers,  Inc.,  New  York)  were 

surveyed  in  this  latest  Journal  poll 
with  1 1 8  respondents. 

Public  relations  executives  con- 

trol the  many  important  aspecu  of 
the  corporate  advertising  program 
beginning  with  creating  the  corporate 

adveitising  concept  through  initiating 

and  influencing  the  corporate  adver- 
tising copy  theme  and  to  selection  of 

media. 

The  survey  shows  that  most  com- 
panies continue  to  have  a  separate 

corporate  advertising  budget,  with 

public  relations  executives  reporting 
that  1973  expenditures  remained  on 

a  level  with  1972  with  a  few  budgets 
declining.  41%  increased  advertising 

investments.  the  practitioners  indicated  that  out- 

When  asked  to  project  corporate     lays  would  be  about  the  same  as  "73 
advertising   expenditures    for    1974,     in  most  cases,  with  some  companies 

•V'"" 

Is  (he  piibUe  relatVMi  »pffit  >|T<hi»#  h  yfr  vmvumfn  tmfont^ 

^  Xyi,U.■^^'f;■        ̂ ^r^'"**>^ 

EAd  Agency  ::  ̂ '/  j^'v't;  '  -{Jf;|  ̂ ..  r 
fProductSalMDeptrtnuat'^      '^^,^' ;V-'^         5 

''Advertising  Department  '^> >  '^  fl^ V'  "^'x'-'  37 
PR  Counseling  Rnn     ̂ Y'    ■<.>>N^    *^^*'^»     ' 

Top  Maoa|8ment    *'-''*^ 

Othar       ̂ '     .  ■.^.C<;^- 

71 

■■■'•*-  A 

:^<-"   31 

6 

28 
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increasing  and  a  few  contemplating 
decreases  (9%). 

More  than  85  percent  of  the  re- 

spondents noted  that  their  depart- 
ments were  involved  in  corporate  ad- 

vertising ctftnpaigns,  and  71  percent 

report  that  their  departments  orig- 
inated the  concepts  for  such  adver- 

tising. SO  percent  said  that  their  de- 
partments generated  the  theme  for 

the  corporate  ad  copy.  48  percent 
that  their  departments  influenced  the 

copy  theme,  and  40  percent  that  pub- 
lic relations  approved  the  copy 

theme. 

MEDIA  CHOICES 

When  it  comes  to  the  media  in 

which  their  corporate  advertising  will 

appear,  76  percent  said  the  public  re- 
lations department  is  involved  in  the 

selection,  and  of  those  36  percent 
recommended  media,  26  percent 
specify  the  media  to  be  used,  and  41 

percent  must  approve  of  the  media 
schedule. 

Audience  characteristics  play  a 

major  role  in  determining  the  place- 
ment of  corporate  advertising,  with 

influence  in  the  business-financial 

community  being  an  important  con- 
sideration, the  Journal  survey 

showed.  In  most  cases,  editorial  con- 
tent and  quality  also  are  of  prime 

concern  in  selecting  a  setting  for  the 
corporate  message. 

More  than  80  percent  of  the  re- 
spondents said  that  their  company 

has  a  separate  budget  for  corporate 

advertising,  43  percent  that  their  cor- 
porate ad  budgets  will  remain  at  the 

1972  level  in  1973  (41  percent  that 
it  would  increase,  and  11  percent 

that  it  would  decline);  and  48  percent 
that  budgets  would  remain  at  1973 

levels  through  1974  (36  percent  that 

it  would  increase,  and  about  9  per- 
cent that  it  would  decline). 

The  primary  objective  of  the  cor- 

porate ad  programs  of  55  jpercent  of 
the  respondents  is  to  improve  con- 

sumer relations,  while  64  percent 
noted  their  primary  objective  is  to 
improve  stockholder-financial  rela- 

tions, 47  percent  to  improve  product 
sales,  46  percent  to  improve  trade 
relations,  and  32  percent  to  improve 
government  relations.  □ 

[To  what  extent  doe*  the  public  relationt 
^for  the  corporate  advertising  copy? 

Initiate 

Influence 

Approve 
Not  at  AU  '  • : .NOTE:  Ad4s  to  mart  than  100  per  cent 
lonswert, 

J»  there  a  Mparate  budget  establifhed  for 

Yes 

No 

Not  Stated: 

son\e  r«»p<mdent$  gave  mutrtple 

.    ̂    ''I 

corporate  advertisiBg?     
   

^---  ̂  

Replied 95 

.20 

3 

Is  tihe  public  relations  department  involved  in  sflectiBg  the  media 

yrhkh  yoor  corporate  advertising  will  appear? 

Yes <     ̂   Replies 
90 

25 

Not  Stated  3 

To  What  Degree? 

Recommend  Media  '^ ' 
Specify  the  Media  i 

Approve  the  Media       ,  48 
NOTE-  A4di  to  more  than  100  per  cent  because  some  rtipondenti  gave  fruMpi 

'        ■      '■         •      ■  '1} 
^ill  your  1973  expendittires  for  corporate  advertising  be  more/Jess/ab<wt 

the  tame  as  in  1972? 

More 

About  the  Svne 

pioi  Stated ,  - 

Do  you  Mtlcipate  that  your  company's  corporate  advertising 
will  1^  nore/less/about  the  same  in  1974?     , 

Less Abour'th»S*m? 

E4pt  Stated        \ 

Replies 

48 

r 

51 

6 

\ 
RepUes 

What  is  the  primary  ̂ obJective(s)  of  yoor  corporate  advattlsfaig  program; 
(Plsase  indicate  order  of  importance  by  nomberii^  1,2,9(  etc.,  if  yov^ 

I  one  obiective.) 

?rimo  Objective   '     '"''       '?*  ,  - Improve  consumer  relations 
Improve  trade  relations  (supplies,  industry) 

Improve  goyeroment  relations 
Improve  stockhdder/financial  relations 

[Increase  product  sales Replies' 
J    65 

>C^38
 

^%1^7
5 

HQTEt  AlUl  1^  mart Jhcn..  100  per  cent  becauH 

nmm^m 
NOVEMBER    1973 

29 



95 

Exhibit  42:  1974  Survey 

Are  Public  Rel&tions  Executives 

Becoming  More  Involved  With 
Corporate  Advertising? 

MoreJmvotvement  with  Theme  and  Media  Selection 

The  public  relaiions  departments  of  major  coqx>rations 
and  associations  are  becoming  increasingly  involved  with 

corporate  advertising,  the  Public  Relations  Journal  finds. 
One  hundred  of  the  leading  1973  corporate  and 
association  advertisers  (as  determined  by  Leading 
National  Advertisers  Inc..  New  York)  were  surveyed  in  the 

Journal's  fourth  annual  poll,  and  seventy  replied. 
The  survey  shows  that  public  relations  executives 

continue  to  control — and  with  increased  responsibility — 
the  many  important  aspects  of  corporate  advertising 

programs.  More  public  relations  departments  are 

"involved  with  corporate  advertising" — 94  percent  in  1973 
compared  with  87  percent  the  year  before.  More  of  the 
surveyed  advertisers  are  establishing  separate  budgets  for 

corporate  campaigns — 92  percent  during  1973  as 
compared  with  81  percent  the  previous  year;  slightly  more 
of  them  reported  bigger  corporate  ad  budgets  during  1973 

(44  percent  compared  with  41  percent  in  1972); 
dramatically  fewer.  .08  percent  compared  with  1 1  percent, 

reported  their  companies'  corporate  ad  expenditures  to 
be  smaller  in  1973  than  they  were  in  1972.  Looking  ahead 
to  1974  total  dollars  for  corporate  campaigns,  41  percent 

(compared  with  36  percent  last  year)  of  the  respondents 
noted  that  their  budgets  will  be  larger  than  the  year 
before,  and  only  .05  percent  (compared  with  9  percent  last 
year)  indicated  their  expenditures  will  be  smaller. 

The  PR  Journal's  survey  indicates  that  advertising 
agencies  are  becoming  more  involved  in  originating 

campaign  concepts — 34  percent  of  the  respondents  noted 
such  ad  agency  participation,  compared  with  23  percent 
the  previous  year.  At  the  same  time.  67  percent  indicated 

such  concepts  originate  in  the  corporate  public  relations 

department,  a  drop  compared  with  the  71  percent 
reported  the  prior  year. 

As  for  the  campaign  theme.  62  percent  of  the 

respondenu  (compared  with  only  50  percent  in  1972)  say 

the  public  relations  department  "initiates"  this  aspect.  55 
percent  (compared  with  a  lower  48  percent)  "influence" 

it.  and  37  percent  (compared  with  40  percent)  "approve" 

it.  The  9  percent  "not  at  all"  involved  with  creating  the 
theme  in  1972  dropped  to 4  percent  in  1973. 

Moc*  Are  Selecdiif  MmM* 

Corporate  communicators'  responsibility  in  the  area  of 
media  selection  has  increased  dramatically.  In  making 

decisions  about  what  media  will  carry  their  corporate  ads, 

85  percent  said  the  public  relations  department  is 

"involved"  in  the  selection,  a  jump  from  76  percent  the 
previous  year.  Of  that  85  percent,  48  percent  (compared 

with  only  36  percent  the  year  before)  "recommend 
media,"  40  percent  (compared  with  only  26  percent) 

"specify."  and  a  whopping  61  percent  (compared  with  41 

percent)  "approve"  media  plans.  Where  last  year's  survey 
noted  21  percent  of  the  respondents  said  their  public 
relations  departments  were  not  involved  in  media 
selection,  this  year  that  number  eroded  to  1  percent. 

The  primary  objective  of  the  corporate  ad  programs  of 

47  percent  of  the  respondents  is  to  "improve  consumer 
relations,"  down  from  55  percent  in  1972.  Fifty-eight 
percent  noted  their  primary  objective  is  to  improve 

stockholder-financial  relations,  down  from  64  percent  the 

year  before.  "Improving  product  sales"  as  the  prime 
objective  dropped  to  38  percent  in  1973,  compared  with  47 

percent;  and  "improving  trade  relations"  went  down  to  40 
percent  from  46  percent.  "Improving  government 
relations  remained  at  32  percent.  With  all  these  decreases, 

where  is  the  increased  interest?  Twenty-seven  percent 

indicated  the  their  prime  objective  was  "other"  than  any 
of  the  above,  a  choice  not  given  respondents  in  previous 

survey  years.  The  slight  drop  in  prime  importance  in  all 
the  other  categories  would  seem  to  indicate  that  the 

"other"  category  encompasses  objectives  now  given 

primary  status  over  other  years'  "prime"  objectives. 
Examples  offered  in  the  survey's  "other"  category  were 
"employee  relations,  plant  town  and  community  relations, 
improve  corporate  image  and  reputation,  public 

acceptance,  communicate  energy  information."  .  ,^ 
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Aaaiul  Survey  of  Corporate  Advertising 

Where  doM  the  coQcept  fw  •  ooipofmtc  sdvictUng  pcofraa 

Ad  Agency 
Advertising  Department 

PR  Counseling  Firm 

PR  Department 
Product  Sales  Department 

Top  Management 
Other 

Replies 

24 23 
5 

47 2 

16 1 

Percentage 

34 
32 

.07 

67 
.02 
22 

NOTE:   Adds    to    more    than    100   percent 

mpondents  gave  multiple  ans^en. 

If  the  public  rdatkHU  departmcat  tavohed  la  jreor  cowpuny's 
eerporate  advertlsliig  ptognua? 

Yet 
No 

Not  Stated 

Repli< 

66 

3 

_1
 

70 

Percentage 

94 
.04 
.02 

100 
T*  what  eiteat  docs  tbe  public  relations  depsiftiiMiit  geaorate  i 
dMBs  for  the  coiponto  •drsftUiig  copy? 

Replies 
Percentage 

62 

55 
37 
4 

Initiate  44 
influence  39 

Approve  26 
NotatAU  3 

HOTE:   Adda    to    more    than    100  percent    because    some 

mpondents  gave  multiple  answers. 

b  thin  a  aaparM*  budget  MtabUabod  for  coiporatf  advcrtisfaig? 

Y« 
No 

Not  Stated 

Replies 

65 5 
0 

Percentage 

92 
7 

I bihe  public  reUtloDS  departmcBt  bivolTMi  In  sde^tlng  bmU*  I 
<Mch  your  corporate  admtising  wtO  appearf 

Hot  Stated' 
Ti  What  Degree? 
bcommend  Media 

^ify  the  Media 
Approve  the  Media 

W7-£.    Adds    to 
ipondents  gave  m 

Replies 
60 
7 

3 

29 24 

37 

Percentage 
85 
1 

.04 
48 

40 

61 

than    100  )>ercent    because    some 
answers. 

*t]oat  1974  eipendltures  for  corporate  adrertWng  man/km/ 

'      lie  same  M  In  1973? 
In 

■^t  the  Same >"Suted 

"•VEMBER  1974 

Replies 31 
6 

31 

2 

Percentage 

By  appeotlniataiy  what  PsRcnt? 

Oto20% 
20  to  40% 
40  to  60% 
60  to  80% 
80  to  100% 
Not  Stated 

Do  you 

More 

Less 
About  the  Same 
Not  Stated 

Replies 
Percentage 

15 21 

.07 

.02 

.02 

.02 
44 62 

s  corporate 

adrertistag 

samelol97S? 

Replies 

Percentage 

29 

41 

4 

.05 

34 

48 

3 

.04 

Replies 

Percetitage 
16 

22 

7 1 
3 .04 

0  to  20% 
20  to  40% 
40  to  60% 
60  to  80% 
80  to  100% 
Not  Stated 

What  characteristics  do  you  look  for  hi  the  media  bi  which  yon 
place  your  corporate  adrertlalng? 

Answers  generally  tended  toward  audience  demographics  aiul 
quality.  Responses  are  listed  in  order  of  answers  given: 

Audience  characteristics  and  activity,  nature  and  quality  (15) 
Characteristics  and  quality  of  editorial /programming  (11) 
Specific  audience  demographics 
Financial/Business  Readership,  editorial  quality 
Upscale  management  audience,  industry  flnance,  government 
Plant  and  office  city  citizens  largely:  some  ethnic  audiences 
Credibility,  geographic  coverage 
Financial  community — influence — customers  reach  of  busi- 

ness executives  and  Wail  St.  influences 

^hat  b  the  primary  obJective(s|  of  your  corporate  advertising 
(Please  hidlcate  order  of  importance  by 

I  has  more  than  one  objecdvej. ,2,9,  etc..  If  your  program  I 

Improve  consumer  relations 
Improve  trade  relations  (suppliers, industry) 

Improve  government  relations 
Improve  stockholder/financial  rela- 

tions 

Increase  product  sales  (Product  ori- ented) 

Other  (e.g.  employee  relations,  plant 
town  and  community  relations,  im- 

prove corporate  image  and  reputa- 
tion, public  acceptance,  communi- 

cate energy  information 
NOTE:    Adds    to    more    than    100 

respondenu  gave  multiple  answers. 

Repli( 33 

Percentage 

47 

40 

percent    because   some 
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Exhibit  43:  1975  Survey 

How 
companies 

ar  J  using 
corporate  advertising 

An  A.N. A.  survey  of  member  companies  re- 
veals interesting  facts  about  their  advertising 

objectives  and  practices          by  Harry  L.  Darling 

It  is  apptrent
  that  there  is  a strong  resurgence  in  the  use 

of  corporate  advertising.  I 
say  resurgence  because  in  my 

20 years  in  advertising,  the  interest  and 
activity  in  corporate  has  waxed  and 
waned  mightily.  Even  the  names 

applied  to  the  phenomenon  have  been 

tentative  and  quarrelsome— image, 
institutional,  good  will,  identity, 

umbrella— and,  more  recently,  advo- 
cacy and  issue-directed.  No  one  is 

thoroughly  happy  with  "corporate 

advertismg"  as  a  description— but  no 
one  has  yet  come  up  with  a  more 
meaningful  or  acceptable  term. 

But,  thanks  to  some  of  the  pressures 
on  business  and  to  an  apparent  decline 

\  in  the  efficacy  of  publiaty  and  other 
types  of  communications  in  the  face  of 
a  press  and  public  at  best  dismterested 
and  at  worst  antagonistic,  the  use  of 
corporate  advertising  as  a  communi- 

cations alternative  seems  to  be  at  its 

highest  level  smce  World  War  II  (when 
it  was  the  only  game  in  town). 

In  planning  the  1975  A.N. A. 
Corporate  Advertising  Workshop,  the 
committee  decided  that  there  were  sev- 

eral interesting  areas  about  which 
relatively  linle  is  known,  and  that  the 
major  corporations  in  A .  N .  A .  would  be 
a  prime  source  for  sounding.  One  key 
objective  was  to  Hnd  out  how 
companies  themselves  define  corporate 
advertising.  Do  they,  in  fact,  always 
distinguish  it  as  such  from  the  other 
advertising  they  do? 

A  questionnaire  was  developed  and 

some  interesting  fmdings  were  genera- 
ted.  I  will  just    highlight   the   most 

Ma.  Daklimg  u  vice  president  of  the 
Association  of  National  Advertisers.  Inc. 
[New  York].  Tku  article  is  based  on  Mr. 

Darling's  presentation  at  the  A.N. A. 
Corporate  Advertising  Workshop  in 
March. 

obvious— and  offer  some  between-the- 
lines  conjecture  on  what  the  figures 

might  mean. 
A  thing  one  learns  during  a  good 

number  of  years  of  peenng  over  the 
shoulders  of  corporations  through 

surveys  of  this  sort  is  that  what  isn't said  is  sometimes  as  important  as  what 
is— and  that  who  says  it  may  tell  you 
even  more.  Market  researchers  call  this 

laner  "source  effect."  So  I'd  be  remiss 
if  I  didn't  remind  you  that  a  high 
percentage  of  our  respondents  were 
advcnising  and  marketing  people.  You 
may  well  see  some  contrasts  in  what 
they  say  with  the  views  expressed  by, 
say,  public  relations  people  in  other 
recent  surveys  on  this  subject . 

Ouaatloffrulrato  A.N.A.  mambars 

We  mailed  the  questionnaire  to  292 
A.N. A.  member  corporations  and  190 
companies  (65  percent)  responded.  We 
defined  corporate  advertising,  for  this 

purpose,  quite  simply:  "paid  adver- tising messages  directed  at  any  of  a 
variety  of  company  objectives  that  go 
beyond  the  sale  of  products  and 

services." 
The  fir«t  question  asked  whether  or 

not  the  company  had  run  what  the 
respondent  considered  to  be  corporate 
advertising  programs  during  the  years 
1971  through  1975.  And  we  learned 
something  interesting  immediately.... 
corporate  advertising  cannot  always  be 

identified  through  the  eye  of  the  be- 
holder. We  found  that  114  used 

corporate  advertising  during^  this 
period;  76  did  not. 

Among  the  non-users  were  a  number 
of  programs  that  others,  myself 
included,  would  call  corporate.  I  feel 
sure  that  these  were  genuine 
judgments,  but  I  also  wonder  if  there  is 
another  factor  at  work  here.  The 

nomenclature  of  "corporate"  is  often 
avoided  for  strategic  reasons  within  a 

company.  Corporate  or  image  adver- 
tising still  has  a  non-productive  sound 

to  many  top  and  marketing  manage- 
ment people.  Perhaps  that  is  as  much 

our  fault,  as  communicators,  as  it  is 
theirs. 

This  is  illustrated  by  a  defmition  I 

heard  recently:  "A  successful  corpor- 
ate advertising  program  is  one  that  the 

board  of  directors  sees  as  projecting  a 

favorable  company  image  and  the 

marketing  department  considers  hard 

product  sell."  Perhaps  that's  a  reason 

we  see  more  "marketing  umbrella" 
campaigns— those  attempting  to  a- 
chieve  both  corporate  and  sales 
objectives.  In  these  tight  money  times, 
the  economic  efficiency  of  this  kind  of 

double-duty  program— perhaps  re- 

placing some  brand-by-brand  pro- 
motion— can  be  a  strong  motivator. 

What  kinds  of  companies  do  and 

don't  use  corporate?  We  classified  the 
respondents  in  eight  broad  product 
and  service  categories.  As  you  could 

expect,  a  high  proportion  of  the 
non-users  (80  percent)  are  in  the 
consumer  package  or  durable  goods 
business.  Among  the  diversified 
companies,  most  have  corporate 
programs.  [See  table  next  page.  ] 

I  will  return  to  the  non-users  later 
on.  But  for  now,  the  statistical  base 
becomes  the  114  users.  You  will  note 

some  slight  variations  in  the  base,  as  all 
114  did  not  answer  all  questions. 

What  did  these  companies  spend  for 
corporate  in  the  last  year  they  had  • 

program? 

No.ol 
Amount 

compantaa Under  $500,000 

34 

$500,000  to  $1,000,000 

23 

$1  to  $2, 000,000 

13 

$2  to  $5,000,000 14 
Over  $5,000,000 

13 

PUBUC  RELATIONSiOURNAL 
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WhoUtMCorporat*? 

Product  «S«rvlc« 
Old 

CiMslflMtton Total NotUaa 

Consumer 
package  ooo<j8 

61 

46 

Consumer 
durable  goods 

24 

15 

Consumer 
services 

(travel,  Insur- 
ance, fi- nancial) 17 3 

Diversified  con- 
sumer/busi- 

ness/IndustrtaJ 
37 

6 

Diversified 

business/ in- 
dustrial 

18 
0 

Basic  materials 
' 

(metals,  paper. 

glass, 
chemicals) 

13 
3 

Petroleum 
15 

0 
Limited  line 

business/ in- 
dustrial 6 3 

To  see  what  kind  of  sample  we  had, 
we  did  a  rough  estimate  of  total  dollars 

by  taking  the  mid-point  of  each  class 
and  multiplying.  For  the  over  $5 
million,  we  used  a  rather  conservative 

S8  million  average.  I  say  conservative 
because  many  of  these  companies  are 

quite  substantial  corporate  adver- 
tisers. The  total  was  about  S200 

million. 

How  are  corporate  programs 
funded?  Most,  not  unexpectedly,  by 
separate  corporate  budgets.  Probably 

of  small  importance — except  that  it 
does  eliminate  certain  corporate 

in-fighting.  All  corporate  expenditures 
must  come  ultimately  from  income 
generated  by  the  business  units, 
whether  the  allocation  is  direct  or 
indirect. 

Funded  by  separate 
corporate  budget  84 

Funded  by  allocation 
to  business  units  19 

Funded  by  combine-    > 
tionoV  above  4 

There  are  many  guesstimates 
floating  around  as  to  what  total 
amount  is  spent  annually  in  the  United 
States  for  this  type  of  advertising. 
These  are  guesses,  I  submit,  because  a 
third  party  made  the  decision  on  what 

was  and  what  wasn't  corporate.  We've 
already  seen  the  dangers  in  that.  And 
most  seem— to  me  at  least— highly 
inflated.  That  may  be  source  effect 
again,  as  many  of  them  come  from  our 
hopeful  media  friends.  But  the 
Leading  National  Advertisers  estimate 
of  about  SI  billion  for  corporate 
advertising  annually  seems  to  be  at 
least  credible.  If  so,  our  sample,  with 

expenditures  of  S200  million,  repre- 
sents a  healthy  20  percent  or  so  of  that 

total.  \See  also  PRJ  Annual  Survey  of 
Advertising  Expenditures,  page  36.  ] 

Continuity  of  use 
The  continuity  of  use  was  pretty 

good,  it  appears,  particularly  in  the 
uncertain  times  of  the  years  covered 
and  with  the  unfortunately  easy  access 

to  corporate  advertising  funds  when 
profits  need  a  hypo.  Perhaps  more 
company  managers  are  recognizing 
what  good  communications  people 

have  tried  to  tell  them  for  years— that  if 
the  objectives  of  the  program  are 
important  and  sound,  it  takes  time  and 
consistency  to  achieve  them.  And,  if 
they  are  not  important  enough  to  stick 
with,  every  dollar  spent  is  sheer  waste. 

Let's  hope  the  self-defeating  on-and- 
off  pattern  of  the  past  is  gone  forever! 

No.  of 
Years  used 

companies 
All  5  years 

55 
51% 

4  years 14 ' 
13% 

3  years 

15 14% 

2  years 
17 

15% 

lyear 8 
7% 

Used  in  3  or  more 
consecutive 

years 

80 
72% 

What  about  the  objectives  of  these 

114  major  programs?  We  made  an  ef- 
fort to  identify  six  reasonably  distinct 

objectives.  We  must  have  been 
somewhat  successful,  since  several 

respondents  checked  them  all  as  their 
primary  objective.  That  at  least 
reminds  us  of  the  importance— and  the 
difficulty — of  establishing  clear  and 
specific  objectives  for  this  kind  of 

advertising.  Somehow  I'm  not  so  sure 
those  particular  companies  have 
attainable  ones. 

We  had  two  columns  in  this  section 

on  objectives:  one  to  check  what  was  a 

primary    objective;     the    other    for 
secondary   objectives   of   the    major 

.  [Continued  on  page  28] 

Objectives  Of 
Major  Corporate  Program 
(Base  — 114  respondents) 

No.  1.  Designed  to  enhance  or 

maintain  the  company's  reputation 
or  goodwill  among  specific  public 
or  business  audiences 

A  primary  objective  46  40% A  secondary 

objective  35  31% 
Total  mentions  81  71  % 

No.  2.  Designed  to  establish  or 
maintain   level  of  awareness  of 

company  name  and  nature  of 
business 

Companlee 
A  primary  objective     34       30% A  secondary 

objective  33       29% 
Total  mentions  67        59% 

No.  3.  Designed  to  provide  a 
unified  and  supportive  marketing 

approach  (umbrella)  for  a  combin- 
ation of  present  and  future 

products  and  services 

Companies 
A  primary  objective     21        19% 
A  secondary 

objective  25       21  % 
Total  mentions  46        40% 

No.  4.  Designed  to  educate 

audience  on  subjects  of  Impor- 

tance to  company's  future  (e.g. 
profits,  free  enterprise,  econom- ics, etc.) 

Companies 
A  primary  objective  22  19.4% A  secondary 

objective  22      19.4% 
Total  mentions  44        39% 

No.  5.  Designed  to  establish  the 

company's  concern  for  environ- mental or  social  issues 

A  primary  objective  12  10% A  secondary 

objective  25  21% 
Total  mentions  37  31  % 

No.  6.  Designed  to  bring  about  a 
change  In  specific  attitudes  of  the 
audience  toward  the  company  or 
its  products 

Companies 
A  primary  objective     30       26% A  secondary 

objective  35        31% 
Total  mentions  65       57% 

NOVEMBER  1975 
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corporate  campaign. 
Our  sixth  objective  was,  in 

retrospect,  probably  out  of  context 
with  the  others.  Since  a  basic  function 

of  any  communication  must  be  the 
changing  of  attitudes  in  some  way,  the 
overlap  of  this  to  the  others  is 
apparent.  Education,  for  example, 
does  sometimes  result  in  a  change  of 
attitude  or  belief.. ..at  least  that  is  our 

hope. 
All  told,  however,  84  percent  of  the 

1 14  could  live  with  one,  or  at  most  two, 

of  these  six  as  primary  objectives. 

Targ»t  audlcnc**  ld«ntlf  lad 
Who  were  the  primary  and 

secondary  target  audiences  for  the 
major  programs?  Relatively  few  are 

reaching  for  Nirvana— the  entire 
population.  Most  are  after  specific 
segments:  upscale  economic  or 

education  demographics,  the  "movers 
and  shakers,"  social  and  consumer 
activists,  government  or  political 
segments,  etc.  The  brackets  around 

two  targets— the  total  business  and 
financial  communities— are  to  point 
out  that  these  were  highly  duplicative. 
Most  who  checked  one  also  checked 

the  other  as  either  a  primary  or 
secondary  target.  This  makes  sense, 
and  is  borne  out  in  the  media  pattern 
they  use. 

Tare«t  Audl«nc« 

Primary 
SMond. AudlMio* target ary  tarsal 

Entire 

population 

13 
9 

Large  segment 

of 
population 29 

10 

Limited  seg- 
ment of 

population 36 26        1 
i  Total  business 

1      community 36 23 
\  Investors/ Fl- 

1      nancial 
I,      community 

34 
27 Plant  com- 

munities/ 

Employees 6 
28 

Others 6 3 

160' 

126* 

•Soma   respondents    listed 
multiple 

audiences 

Note  the  number  who  list  plant 
communities  and  employees  as 
secondary  target  audiences.  There  is  a 
growing  awareness  of  the  importance 

of  this  audience  to  the  corporation.  A 

prime  example  is  U.S.  Steel's  excellent 
productivity  campaign  which  has 

major  objectives  among  these  audien- 

ces. What  media  are  used?  All  of  them, 
and  in  various  mixes,  as  the  table  below 
shows. 

four  of  the  different  media  listed. 

Media  Used 

terReapondaotal 

No.  of 
Madia companlaa 
Business 

magazines 

72 

Specialized 
newspapers 1 
(e.g.  WSJ) 

61 

General 
magazines 

49 

Network  television 35 

General newspapers 

28 

Spot  television 25 

Radio-regional  or 1 
local 21           ! 

Direct  mall 

^2          1 

Other  (exhibits, 
outdoor,  PBS) 7 

Radio -national 4           1 

Regarding  television,  we  also  asked 
about  national  vs.  regional  or  local  use; 
26  respondents  used  it  nationally;  17 
regionally  or  locally.  There  were,  of 
course,  several  who  used  both. 

A  comment  on  one  medium  listed 

under  "Others:"  three  respondents 
mentioned  Public  Broadcasting  Ser- 

vice underwriting.  Not  unusual,  and 
there  are  other  respondents  who  do 

underwrite,  but  did  not  list  it.  It's  a 
healthy  sign  to  see  that  some  people 

have  shaken  the  hang-up  about  paid 

vs.  "free"  publicity  and  are  calling  this 
what  it  is— advertising,  sans  company 
commercials. 

Just  under  one-half  used  print  media 
only.  Over  half  of  those  used  only 
business-directed  print  (magazines 
and/or  specialized  newspapers  like  the 
Wall  Street  Journal).  This  tallies  well 

with  the  30-plus  whose  target 
audiences  were  limited  to  business  or 

financial.  It  might  have  been 

interesting  to  know— but  we  didn't 
ask — what  were  considered  to  be 

specialized  newspapers.  The  Washing- 
ton Post,  for  example?  Perhaps  the 

New  York  Times? 

As  a  reminder  that  our  respondents 

include  many  large  corporate  adver- 
tisers, 42  used  both  print  and 

broadcast  media,  and  20  used  at  least 

Madia  Mix  PrMtlcaa No.  of 

Madia 
Print  media  only 50 
Business  print media  only 

29 
Broadcast  media 

only 

.5 

Both  print  and 
broadcast 

42 

Used  four  or  mora 
media 20 

Maaaurlrtg  objactlvaa 
Do  these  companies  research  their 

corporate  advertising?  The  first 
question  asked  on  this  subject  had 

interesting  nuances.  "Are  your 
corporate  advertising  objectives  speci- 

fic enough  to  be  measured?"  Thirty 
were  candid  enough  to  say  "no"  or "don't  know."  Among  the  latter, 

comments  ranged  from  "debatable"  to 
"doubtful"  to  "1/3  Yes— 2/3  Nol" 
Don't  be  misled  by  84  yeses  for  each  of 
the  first  two  questions:  16  of  those  who 
said  their  objectives  are  nor  specific 
enough,  are  doing  research.  The 
research  frequency  is  relatively  high  for 

most. 

Evaluation  of  Effactlvanaaa 

Are    your    corporate    advertising 
objectives  specific  enough  to  be 
measured  as  to  effectiveness? 

Yes-84     No— 23 
Don't  know— 7 

Have    you    conducted    such    re- 

search? 

Ye8-84     No-30 

If    yes,     how     frequently     Is    It 
conducted? 

Continuously  28 
Annually  21 
Bi-annually  12 

Irregularly  10 
No  answer  13 

We  also  asked  what  kinds  of 
research  were  used.  The  answers  were 
so  diverse  and  scattered  that  it  was  not 

possible  to  quantify  them.  As  you'd 
expect,  however,  there  was  a  wide 
variety.  Among  those  mentioned  most 
were  attitude  and  awareness  studies, 

telephone    and    personal    interviews, 
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various  syndicated  traclting  services, 
ad  pre-  and  post-tests,  ad  readership 
studies  such  as  Starch,  etc.  Most  used 
several  kinds  of  research. 

The  last  section  of  the  survey  dealt 
with  the  company  departments 
involved  in  communications  decisions 
and  in  planning  and  executing 
corporate  advertising,  and.  impor- 

tantly, with  the  corporate  structure 
within  which  these  departments 

report. 

D«partm«nl  That  Plana  k 
Implamanta  Corporata  Ad  Program 

(B«a«  — 106  rMpond«nta) 

No.  of 
Advertising 

(or  corporate 
advertising) 

Marketing  or 
marketing 

services 
Public  relations  & 

Advertising 

Public  relations 
Communications 

(or  corporate 

communica- tions) 

Miscellaneous 

(public     affairs, etc.) 

61 14 

The  data  does  indicate  two  things 
which  I  believe  are  significant.  First,  a 
continuation  of  a  trend  we  first 
identified  in  1969  for  more  of  these 

companies  to  have  broad-based 
communications-oriented  depart- 

ments reporting  to  the  CEO  or  other 
senior  management.  Sixty  percent  of 
the  user  category  reported  such  a 
department  as  the  home  for  the 
corporate  advertising  function.  Given 
the  tenor  of  our  times,  and  the 
many-faceted  communications  needs 
this  presents  to  business,  there  is  ap- 

parently growing  management  aware- 
ness that  company  communications  is 

a  total  function— and  a  top  manage- 
ment responsibility. 

Where  there  is  no  such  communi- 
cations/central, nearly  half  of  the  43 

companies  have  the  corporate  adver- 
tising activity  reporting  to  marketing. 

This  practice  is  even  more  pronounced 
among  the  76  non-user  respondents 
who  also  were  asked  to  fill  out  this  part 
of  the  questionnaire.  Sixty-six  listed  a 
department  which  would  presumedly 
handle  corporate  advertising  if  or  when 

h  was  used.  Of  these,  47  (71  percent) 
reported  to,  or  were  a  part  of,  the 

company's  marketing  department. 
The  majority  of  the  consumer  goods 
companies  are  in  this  latter  category. 

Positioning  of  Dopartmont 

1 )  Is  part  of  a  broader  Communica- 
tions Department  65  (60%  of 

respondents) 

Title    of     head     of     broader 

department: 

V.P.  (Director)— Public  or  cor- 
porate affairs  17 

V.P.  (Director)— Communica- 
tions or  corporate  communi- 

cations 16 

V.P.  (Director)-Public  Rela- 
tions &  Advertising  9 

V.P.  (Director)— Public  rela- 
tions 9 

Marketing  titles  3 
Miscellaneous  4 

Corporate    officer    to    whom 

department  head  reports: 

CEO  (president /chairman)  36 

Executive  vice  president  8 

Vice  president— marketing  6 

Vice  president— public  affairs  6 
Vice  president— administration  4 
Miscellaneous  5 

2)  Is  not  part  of  a  broader  Commun- 
ications Department  43  (40%  of 

respondents) 

Corporate  officer  to  whom  de- 
partment head  reports: 

Vice  president— Marketing  or 
marketing  services  20 

CEO  (president /chairman)         13 
Executive,  senior  or  group 

vice  president  10 

Since  oonununications  responsiveness 
to  the  consumer  and  government 
demands  being  made  on  this  type  of 
company  is  so  integral  a  part  of 
marketing  for  well-managed  compan- 

ies in  these  industries,  this  orientation 
is  to  be  expected.  Compared  to  our 
1%9  study,  marketing  management  if 
more  involved  in  all  communications 
decisions  forsuch  companies  in  1975^ 
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Exhibit  44:  1976  Survey 

HOW  TOP 
EXECUTIVES 
VIEW 
CORPORATE 
ADVERTISING 

WiUiam  S.  Sacbt  and  Joseph  Ouuin 

The  volume  of  corporate  advertiaiog  ha*  riaen  markedly  in 

recent  years.  It  la  currently  eitimated  at  cloae  to  a  billion  dol- 
lars annually.  But  because  of  iis  subordinate  position  to  the 

direct  promotion  of  products  and  services,  surprisingly  little 
is  known  about  thu  form  of  paid  communication— what  it 
eipectcd  of  it,  who  can  use  it  best,  how  docs  it  work? 

To  get  opinions  and,  hopefully,  answers  to  some  of  these 

questions,  we  surveyed  lop  management  of  Fortune's  500. 
The  study,  sponsored  by  .Saiionat  Geographic  magazine, 
dealt  with  four  related  areas: 

Attitudes  as  to  potential  benefits  of  corporate  advertising. 
Themes  deemed  most  appropriate  for  corporate  advertismg. 

"Target  audiences"— major  groups  to  which  these  themea 
should  be  directed. 

Evaluation  by  survey  respondents  of  editorial  content  of 
magazines  that  are  potential  earners  of  corporate  advertising. 

Our  sample,  encompassing  a  probability  design,  was  de- 
termined by  established  research  procedures.  As  a  result  of 

two  mailouts,  we  received  a  combined  total  of  618  usable 

questionnaires— a  completion  rate  of  some  55  percent  among 
the  initially  selected  respondents. 

Major  findings 
Regardless  of  product  line,  sales  volume  or  ad  dollar* 

spent,  top  management  generally  regards  corporate  adver- 
tising most  favorably.  When  asked  if  corporate  advertising 

would  benefit  their  particular  company,  the  overwhelming 
majority  ofeiecuiivet  answered  in  the  affirmative. 

Are  Corporate  Ads  Highly  Regarded? 
Yea  72% 
No  25% 

No  opinion  3% 

The  preponderance  of  favorable  attitude*  ia  surprising  in 
view  of  the  fact  that  the  influences  of  corporate  advertising 
are  long  term  and  subtle,  that  a  measurable  payoff  ia 
embarassingly  absent.  The  oft  repeated  aasertion  by  ad  men 

that  the  need  to  "educate"  management  is  like  "beating  a 
dead  horse"  is  a  shopworn  eipression  out  of  phase  with  the 
times.  Practitioners  no  longer  face  an  unsympathetic  or 
uninformed  management.  Rather,  current  conflicts,  when 

they  exist,  arise  from  a  sophisticated  management's  under- 

standable insistence  on  greater  efficiency  from  campaigns. 

This  IS  evidenced  by  management's  contention  that  some 
corporations  can  use  corporate  advertising  to  better  advan- 

tage than  others,  depending  upon  the  products  marketed. 

\tT>o  Benefits  Most? 

Corpomle  adver- titting  can  bene-  Percent 
fit  a  company       of  all 
selling: 

Management  of 
companies  whose 
main  product  line  is: 
Consumer  Producer  Both 

executive*  goods  goods        equal 

High-priced  con-       79% 
sumer  goods 

Packaged  goods        61  % 

74% 

51% 

Industrial  products  72  %  72  % 

Base  618  234 

84% 67% 

72% 

249 

73% 

68% 

64% 

105 

The  above  tabulation  shows  that  in  the  opinion  of  79  percent 

of  respondents,  companies  most  likely  to  benefit  from  cor- 
porate advertising  are  manufacturers  of  highpriced  con- 

sumer goods.  Here,  purchase  frequency  is  relatively  low,  de- 
mand can  be  deferred  and,  in  varying  degrees,  consumer 

choice  is  a  considered  one.  Search  activities  and  comparison 

shopping  may  also  characterize  consumer  behavior. 
For  the  most  part,  products  are  differentiated  by  physical 

attributes,  and  service  is  an  integral  part  of  a  transaction. 
Under  such  circumstances,  it  becomes  quite  obvious  that 
non-product  advertising  can  play  an  important  role  in  the 
marketing  effort. 

But  executives  also  feel;  though  to  a  lesser  extent,  that 

corporate  advertising  would  benefit  such  diverse  lines  as  in- 
dustrial products  (72  percent)  and  package  goods  (61 

percent).  In  the  former  field,  where  purchase  decisions  are 
highly  rational,  advertising  serves  primarily  as  an  aid  to  the 

sales  force.  In  the  latter  field,  where  buying  is  often  "impul- 
sive," advertising  becomes  persuasive,  intended  to  pre-sell 

and  make  transactions  routine.  But  the  fact  that  corporate 

advertising  is  seen  as  a  potential  benefit  to  such  varied  mar- 
keting situations  testifies  to  its  flexibility,  usage  for  different 
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purposes,  and  capacity  for  diverse  creative  treatment. 
The  existence  of  an  interplay  between  attitudes  and  experi- 

ence is  virtually  a  truism,  and  holds  for  the  upper  echelons  of 
the  business  world.  Executives  in  companies  marketing 
producer  goods,  for  example,  are  more  favorably  inclined  to 
corporate  advertising  than  their  counterparts  whose  main 
concern  is  consumer  goods. 

Prime  targets 

Executives  in  ail  types  of  companies— consumer  goods  and 
industrial  products,  large  and  small  advertisers— see  the 

"public  at  large"  as  the  most  important  single  group  to 
which  corporate  advertising  should  be  directed.  Some  76 

percent  of  respondents  favor  this  all-pervasive,  ubiquitous 
public  as  an  apt  target  audience.  However,  there  inay  be  cer- 

tain qualifiers  as  to  the  definition  of  public  at  large. 

How  Targets  Rank 

Target Percent  Favoring 
Audience 

Target 

Employees 23% 

Financial  community 
46% 

Opinion  leaders 
37% 

Government  officials 20% 

Public  at  large 
76% 

Stockholders 29% 

Trade  (distributors,  whole- 
salers, agents,  etc.) 

32% 

Base 
618 

The  large  number  of  multiple  mentions  suggests  manage- 

ment's keen  awareness  that  a  major  corporation  must  deal 
with  many  publics.  Consequently,  there  are  secondary  target 
audiences.  The  most  important  is  the  financial  community. 

Major  theme  preferences 
As  there  are  many  publics,  so  there  are  many  options  in  the 
way  a  corporation  can  project  itself.  It  may  talk  about  its 
policies,  its  philosophy,  its  operations,  etc.  Since,  in  the  eyes 
of  management,  corporate  advertising  is  closely  related  to 
marketing,  objectives  are  linked  to  products.  This  is  shown  in 

the  following  tabulation  of  executives'  responses  to  the  ques- 
tion:"...what  themes  do  you  think  are  most  appropriate  and 

should  be  stressed?" 

How  Themes  Rank 
Percent  of 
Affirmative 

Theme Responses 
Ecological  concerns 

29% 

Corporate  leadership 
38% 

Company  philosophy 
50% 

Quality  products/services 
75% 

Public  issues 28% 

R&D 
48% 

Corp.  growth/profits 
26% 

Other                1 

4% 

Base 618 

The  large  majority  of  respondents  (75  percent)  saw  the  most 

appropriate  theme  as  one  emphasixing  "quality  of  products 
and  services."  But  here  the  near  unanimity  ended.  Disagree- 
November  1976 

ment  as  to  other  themes  was  substantial,  depending  upon  a 

company's  product  line  and  sales  volume. 

Theme  Preferences  by  Product  Line  and  Sales  Volume 

Percent  of  executives  in  companies  with... 

Main  Product  Sales  volume  of: 
line  in:  More  than  Less  than 

Consumer  Producer  S2.Sbil-     S2.Sbil- 
Theme          goods 

goods 

lion 
Uon 

Ecology              33  % 

28% 
26% 30% 

Corp.  leader- ship                  33  % 
42% 

38% 
38% 

Co.  philosophy  54  % 
47% 

45% 

51% 
Product  quality  78% 

75% 
64% 

79% 

Public  issues       30% 
23% 35% 25% 

R&D                  50% 
41  % 38% 

44% 

Corp.  growth      19  % 
31% 25% 27% 

Other                    2  % 
4% 6% 

3% 

Executives  of  companies  featuring  producer  goods,  where 
service  is  highly  important  to  successful  marketing,  are  more 
apt  to  stress  corporate  leadership  and  growth  in  their  corpo- 

rate advertising.  They  are  less  inclined  to  stress  research  and 
development,  not  because  it  is  less  vital  to  their  operations, 
but  because  the  technological  aspects  manifest  themselves  in 
the  level  and  quality  of  service.  Corporate  leadership  and 
available  resources  are  criteria  by  which  prospective  cus- 

tomers assess  a  company's  ability  and  willingness  to  perform. 
Companies  with  sales  greater  than  $2.5  billion,  though  still 

favoring  the  product  quality  theme  above  all  others,  are  less 
prone  than  those  with  sales  below  $2.5  billion  to  emphasize  it 
(64  percent  vs  79  percent).  The  reasons  are  less  compelling. 
The  sales  volume  is  ample  testimony  to  product  superiority 
and  service  quality.  Smaller  companies,  with  smaller  ad 
budgets,  may  also  place  higher  priorities  on  brand  support. 

The  largest  companies  are  also  more  inclined  to  discuss 
public  issues  in  their  corporate  advertising.  Since  this  elite 
group  is  more  heavily  represented  by  the  major  oil 
companies,  19  in  all,  and  include  the  three  leading  auto 

manufacturers,  it  can  hardly  shun  public  issues.  With  dives- 
titure legislation  pending  for  oil  companies,  and  monopoly 

iQvestigations  hanging  over  auto  companies,  corporate 
operations  have  indeed  become  public  issues. 

[Continued  on  page  22] 
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Evaluation  of  editoriaJ  content 
Executives  were  asked  to  evaluate  the  editorial  content  of 

magazines  that  are  potential  carriers  of  corporate 
advertising.  This  assessment  was  made  on  five  counts  with 
respondents  indicating  for  each  publication  whether  they 
think  the  editorial  package  is  educational  for  the  reader, 
objective  and  unbiased  in  its  outlook,  prestigious  as  an 
information  source,  of  high  quahty  and  interesting. 

Pt»«ent  who  thought  magazine  ia: 

General 

Magaainca 
National 

Geographic  69%  40% 
Playboy  3%  3% 

Reader's 
Digest  35%        24% 

Ne%<r8weeklies 

Newsweek  33% 

Sports^  12% 

Educa-  Objec-  Pre«-     High       Inter- 
tional     tive        tigioua  quality    eating 

44% 62% 2% 
47% 
30% 

7%        19%        57% 

18% 
10% 

4% 
7% 

18% 

19% 
55% 
64% 

Illuslrated 

Time  35%        12%        22%        19%        62% 
U.S.  News*      35%        33%        22%        29%        44% 

World  Report 

Business 

Magazines 

BusinessWeek  42%        34%        21%        45%        50% 
Forbes  30%        22%        30%        38%        56% 
Fortune  43%        32%        67%        68%        45% 

Executives  were  evidently  highly  aelective  in  their 
evaluations.  Opinions  varied  widely,  both  as  to  comparisons 
of  media  vehicles  or  magazine  categories,  and  as  to 
individual  attributes  in  particular  publications. 

From  a  social  point  of  view,  there  is  no  evidence  of  business 
exerting  influence  on  editorial  policy  by  virtue  of  corporate 
advertising.  For  example,  executives  were  highly  critical  of 
newsweeklies  as  to  their  objectivity,  editorial  quality  and 
prestige.  Yet,  there  is  no  observable  relationship  between  the 

volume  of  corporate  advertising  and  management's  views  of 
a  medium's  editorial  content.  Quite  the  contrary,  the  rela- 

tionship might  even  be  inverse. 
From  an  advertising  point  of  view,  the  implications  are  less 

clear.  Management's  opinions  are  not  necessarily  those  of  a 
medium's  audience.  Besides,  little  is  known  about  the  rela- 

tionships between  the  reception  of  a  commercial  message  and 
the  media  environment  in  which  it  is  transmitted.  Only 
recently  have  major  advertisers  and  their  agencies  shown  a 
serious  concern  with  problems  of  this  nature.  Their  investiga- 

tions, a  long  way  from  being  conclusive,  have  dealt  primarily 
with  product  advertising,  and  have  been  directed  mainly  to 
questions  of  violence  on  TV.  But  there  is  little  doubt  that  as 
knowledge  increases,  the  issue  of  media  effects  on  com- 

mercial content  and  audience  reception  of  commercial  mes- 
sages will  take  on  a  greater  importance  for  corporate 

advertising  in  the  years  ahead. 

Dr.  Stckt  tut  Dr.  Chatuk  vt  au»dmud  mtk  tk*  CoUeg*  of 

AdmiMutratian,  Si.  John  'i  Uiuveruty,  Jammiea,  NY. 
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Exhibit  45:  1976  Survey 

HOW 

PR  ii"xi:cuTivi:s 
SHAPi: 
CX)RPC)RATi: 
advi:rtising 

Public  relttiona  departmenu  in  major  corporations  and 
associations  continue  to  be  involved  significantly  in 
conceiving,  executing  and  placing  institutional  advertising. 

These  findings  were  revealed  in  the  Journal's  fifth  annual 
poll  of  100  leading  institutional  advertisers  (corporate  and 
association)  based  on  1975  expenditures  supplied  by  Leading 
National  Advertisers,  Inc. 
The  survey,  based  on  68  replies,  shows  that  public 

relations  executives  continue  to  control— and  with  increased 

responsibility — the  conception,  theme,  budget  and  media 
selection  for  institutional  advertising.  However,  compared 
with  the  fourth  annual  survey,  published  in  the  November, 
1974  Journal  (there  was  no  survey  last  year),  there  has  been 
very  little  change  in  public  relations  involvement  in 
institutional  advertising  during  the  past  two  years. 

Public  relations  departments  continue  to  be  the  principal 
originator  of  the  concepts  for  institutional  advertising  by 
almost  two  to  one  over  ad  agencies  and  advertising 
departments.  Public  relations  involvement  in  institutional 
advertising  programs  also  continues  to  be  high,  receiving  a 

94  percent  "yes"  vote  from  survey  respondents  as  it  did  in 
the  1974  survey. 

Some  97  percent  of  respondents  indicated  that  there  is  a 
separate  budget  for  institutional  advertising,  compared  to  92 

percent  in  1974. 

Involved  in  media  selection 

Public  relations  still  has  the  primary  voice  in  selecting 

media  for  institutional  advertising.  Eighty-nine  percent  of 
respondents  indicated  that  they  are  involved  in  media 
selection;  31  percent  said  they  recommend  media;  25  percent 
said  they  specify  media.  The  1974  figures  were  85  percent 
for  involvement,  32  percent  for  recommending,  26  percent 
for  specifying. 

To  the  question,  "Are  your  1976  expenditures 
more/less/about  the  same  as  in  1975?",  17  percent  indicated 
more;  26  percent  indicated  about  the  same.  The  figures  were 
both  44  percent  in  the  1974  survey. 

Looking  ahead,  respondents  are  a  bit  more  optimistic  than 
they  were  in  1974.  Some  46  percent  see  1977  institutional 
advertising  expenditures  as  being  more  than  in  1976;  47 
percent  see  it  remaining  about  the  same.  In  1974,  the  figures 
were  41  percent  and  48  percent  respectively. 

The  final  question  of  the  survey  asked  respondents  to  rank 
the  primary  objectives  of  their  institutional  advertising 
programs.  Responses  to  this  vary  somewhat  from  those  in 
1974.  This  year,  improving  stockholder/ financial  relations 
ranked  first  (24%),  followed  by  improving  consumer 
rielations  (18%),  improving  government  relations  (17%),  and 
increasing  product  sales  (16%).  In  1974,  the  rankings  were: 
improving  stockholder/ financial  relations  (24%);  improving 
consumer  relations  (19%);  improving  trade  relations  (16%); 
and  increasing  product  sales  (16%).  It  is  interesting  to  note 

that  the  category  "Other"  drew  a  11  percent  response  as  a 
primary  objective  (11  percent  in  1974),  even  though  this 
category  included  employee  and  community  relations — two 
areas  of  major  concern  to  public  relations  practitioners  at  the 

present  time. 
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Where    does     the     concept     for     an     institutional 
advertising  program  originate? 

Ad  agency  23 
Advertising  department  22 
PR  counseling  firm  6 
PR  department  46 
Product  sales  department  1 
Top  management  16 

Percent 

20.2 
19.3 

5.3 
40.4 
0.8 

14.0 

Is  the  public  relations  department  involved  in  your 
institutional  advertising  program? 

Yes 
No 
Not  stated 

Repli 
64 
3 
1 

Percent 

94.1 
4.4 
1.5 

To  what  extent  does  the  public  relations  department 
generate  the  theme  for  the  advertising  copy? 

Initiate 
Influence 

Approve 
Not  at  all 

Replic 
45 
36 

27 4 

Percent 

40.2 

32.1 

24.1 
3.6 

Is     (here     a     separate     budget     established      for 
institutional  advertising? 

Yes 
No 
Not  staled 

RepU 

66 
2 
0 

Percent 

97.1 

2.9 

Is    the    public    relations    department    involved    in 
•electing  media? 

Yes 
No 

Not  stated 

To  what  degree? 
Recommend  media 

Specify  media 
Approve  media 

Repli 

5 
2 

Percent 

89.7 7.4 

2.9 

31.5 

25.8 
42.7 

Are     your     1976     expenditures      for     institutional 
advertising  more/less/about  the  same  as  in  197S? 

More 

About  the  same 
Not  stated 

Replies 

10 28 
IS 
S 

Percent 

17.2 
48.3 

25.9 8.6 

Do  you  anticipate  that  your  institutional  advertising 
expenditures  will  be  more/less/about  the  same  in 
1977? 

Replies More  31 
Less  2 
About  the  same  32 
Not  stated  3 

By  Approximately  What  Percent? 

0to20% 
20  to  40% 
40  to  60% 
60  to  80% 
80  to  100% 

Not  stated 

Repli 

14 

20 
5 

1 
28 

Percent 

45.6 

2.9 47.1 
4.4 

Percent 

20.6 
29.4 

7.3 

1.5 
41.2 

What  characteristics  do  you  look  for  in  the  media  in 
which  you  place  your  institutional  advertising? 
[Antwert  generally  tended  toward  audience  demographics  and 
quality.  Retpontet  are  luted  m  order  of  antwert  given] 

Audience  characteristics  and  activity,  nature  and  quality 
Characteristics  and  quality  of  editorial/programming 
Specific  audience  demographics 
Financial/busmess  readership,  editorial  quality 

Upscale     management    audience,     industry,     finance, 

government Plant    and    office    city    citizens    largely;    some    ethnic 
audiences 

Credibility,  geographic  coverage 
Financial  community— influence— customers  reach  of 

business  executives  and  Wail  St.  influences 

What  id  the  primary  ubjertive  (sf  of  your  institutional 
advertising  program?  (Please  indicate  order  of 
importance  by  numbering  1,  2,  3,  etc.,  if  your 
program  has  more  than  one  objective.) 

Improve  stockholder/fmancial  relations 
Improve  consumer  relations 
Improve  government  relations 
Increase  product  sales  (product  oriented) 
Improve  trade  relations  (suppliers, industry) 

Other  (e.g.  employee  relations,  plant  town 
and  community  relations,  improve  cor- 

porate image  and  reputation,  public 
acceptance,  communicate  energy 
information 

Replies 

Percent 

40 23.7 
30 

17.8 29 17.2 

27 

15.9 

24 

14.2 

11.2 
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Exhibit  46:  1977  Survey 

PUBUC 

RELATIONS' ROLE  IN 
CORPORATE 
ADVERTISING 

Public  relations  professionals  continue  to  play  a  major  role  in 
shaping  coiporale  advertising  policies  and  practices,  according 

to  the  Joumat's  sixth  annual  poll  of  100  leading  corporate 
advertisers  (company  and  association),  based  on  1976  expendi- 

tures supplied  by  Leading  National  Advertisers.  Inc. 

The  survey,  based  on  74  replies,  revealed  that  public  rela- 
tions executives  continue  to  be  involved  significantly  in  the 

conception,  theme,  budget  and  media  selection  for  corporate 

advertising.  However,  compared  to  last  year's  survey 
[November,  page  32],  there  has  been  very  little  change  in  the 
degree  of  public  relations  involvement. 

Public  relations  departments  remained  the  principal 
originator  of  the  concepts  for  corporate  advertising,  outscoring 
advertising  agencies  and  advertising  departments  combined, 
66.2  percent  to  52.6  percent.  Public  relations  involvement  in 
corporate  advertising  programs  also  continued  high,  receiving  a 

92  percent  "yes"  response  from  survey  respondents,  although 
this  represented  an  insignificant  drop  of  two  points  from  last 

year's  survey. 
Public  relations  practitioners  also  remained  the  principal 

voice  in  media  selection.  Eighly-five  percent  of  respondents 
indicated  they  are  involved  in  this  function  to  various  degrees. 
Almost  38  percent  said  they  recommended  media,  over  39 
percent  said  they  specified  media,  and  over  half  indicated  they 
approved  media. 

Ad  expenditures  increased 
Corporate  advertising  expenditures  for  1977  increased  substan- 

tially over  1976,  according  to  respondenU.  Close  to  38  percent 
indicated  increased  expenditures,  while  only  17.2  percent  of 
respondents  to  the  1976  survey  said  their  expenditures  in- 

creased over  the  year  before.  (S«e  also  page  22.  ] 

Likewise,  asked  if  next  year's  expenditures  would  be  mote, 
less,  or  the  same,  62.2  percent  indicated  more,  compared  to 
45.6  percent  of  respondents  to  the  1976  survey.  Most  of  those 
who  estimated  (he  percent  of  increase  for  1978  fell  that  spending 
would  jump  somewhere  between  20  percent  and  40  percent. 
Some  21  percent  indicated  an  expected  increase  of  up  to  20 
percent.  These  projected  increases  pretty  much  paralleled  last 

year's  estimates,  although  those  who  expected  a  better  than  40 
percent  rise  in  the  year  ahead  increased  noticeably. 

Characteristics  practitioners  look  for  in  media  used  for  corpo- 
rate advertising  remained  the  same  as  last  year  and  primary 

objectives  maintained  the  same  relative  ranking.  It  should  be 

noted  that  under  "other"  objectives,  respondents  included  as 
major  the  presentation  of  the  corporation's  ideas  on  current 
social  issues.  This  grouping  as  a  whole  ranked  third  among 
primary  objectives  this  year,  while  last  year  it  ran  a  poor  sixth 
with  a  score  of  only  11.2  percent.  Although  it  is  impossible  to 
determine  from  survey  results  what  effect  the  presentation  of 
ideas  on  social  issues  had  on  the  significant  jump  in  the  impor- 

tance of  this  group,  one  can  conclude  from  other  available 
information  that  this  trend  in  corporate  advertising  is  substantial 
and  that  it  accounts  for  a  sizable  share  of  corporate  advertising 

dollars.* 

Where  does  the  concept  for  a  corporate  advertising  pro* 

gram  originate? 

Replies  Percent* Advertising  agency  20  27.0 
Advertising  department  19  25.6 
PR  counseling  firm  9  12.1 
PR  department  49  66.2 
Product  sales  department  2  2.7 
Top  management  17  22.9 

Is  the  public  relations  department  involved  in  your  corpo> 
rate  advertising  program? 

Replies  Percent 
Yes  68  91.9 
No  4  5.4 
Not  stated  2  2.7 

To  what  extent  doe«  the  pubUc  relations  department  gen- 
erate the  theme  for  the  advertising  copy? 

Replies  "  Percent* Initiates  51  68.9 
Influences  37  50.0 

Approves  27  36.5 
Not  at  all  5  6.7 

Public  Relations  Jounul 
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la  there  a  •eparate  budget  for  corporate  advertising? 

Replies  Percent 
Ye.  69  93.2 

No  5  6.8 

Nol  slaled  0  — 

U  the  public  relatioiu 
media? 

department  involved 

Ye. Replie. 

63 Pereent* 
85.1 

No 7 9.4 
Not  stated 4 5.4 

To  what  degree? 
Reconunends  media 28 37.8 

Specifies  media 
29 

39.2 

Approves  media 38 51.4 

Are  your    1977  expenditures  for  corporate  advertising 
more/less/about  the  same  as  in  1976? 

Replies  Percent 
More                                            28  37.8 

Less                                          22  29.7 

About  the  same                          17  23.0 

Nol  stated                                       7  9.5 

Do  you  anticipate  that  your  corporate  advertising  expendi- 
tures will  be  more/less/about  the  same  in  1978? 

Rephes  Percent* More                                           46  62.2 

Less                                               4  5.4 

About  the  same                         20  27.0 

Not  BUted                                   4  5.4 

By  approximately  what  percent? 
0  to  iO%  16 

20  to  40%  22 

40  to  60%  7 

60  to  80%  3 

80  to  100%  1 

Nol  staled  25 

21.6 

29.7 9.5 

4.1 

1.4 
33.8 

What  characteristics  do  you  look  for  in  the  media  in  which 

you  place  your  corporate  advertising? 

\Answers  generally  tended  toward  audience  demographics  and 

quality.  Responses  are  listed  in  order  of  answers  given  ] 

Audience  characteristics  and  activity,  nature  and  quality 

Characteristics  and  quality  of  editorial/programming 

Specific  audience  demographics 

Financial/business  readership,  editorial  quality 

Upscale  management  audience,  industry,  finance, 

government Plant  and  office  city  citizens  largely;  some  ethnic 
audiences 

Credibility,  geographic  coverage 

Financial  communily — influence— customers  reach  of 
business  executives  and  Wall  Street  influences 

\Hiut  It)  the  primary  objeclive(s)  of  your  corfn»rate  adver- 

tisuig  program?  (Please  indicate  order  of  importance  by 

numl>ermg  1,  2,  3,  etc.,  if  your  program  has  more  than  one 

objective.) 

Improve  stockholder/financial  relations 

Improve  consumer  relations 

Improve  guveniment  relations 
Increase  product  sales  i  product  oriented) 

Improve  trade  relatione  (suppliers,  industry) 

Other,  [e.g.,  employee  relations,  plant  town 

and  community  relaiions.  improve  corpo- 

rate "image"  and  reputation.  Major  among 

other:  to  present  corporation's  ideas  on  cur- 
rent social  issues,  gam  public  accept- 

ance, communicate  energy  information 

Replies 
Percent 

40 

54.1 
30 

40.5 

29 

39.2 

21 28.4 

20 

27.0 

29 
*  Adds  to  more  than  100  percent  because  some  respondents  gave 

multiple  (inswen. 
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Exhibit  47:  1977  Survey 

How 
Companies 
EvaluateTheir 

Corporate 
Advertising William  S.  Sacha  and  JoMph  Chaain 

As  ooq>orate  adveituing  budgela  continue  to  grow,  manage- 
menu  are  insisting  on  knowing  what  is  being  accomplished  for 
the  expenditure. 

Hiis  means  evaluation:  comparing  intended  action  with  per- 
(oimance:  objectives  with  results.  To  determine  the  extent  of 
this  evaluation,  we  conducted  a  study,  sponsored  by  National 

Geographic  magazine,  to  ascertain:  extent  of  corporate  advertis- 
ing; what  is  being  evaluated;  how  assessment  is  done;  and  who 

does  the  monitoring. 

The  study  was  carried  out  among  the  SOO  largest  manufactur- 
ing companies,  ranked  by  sales,  and  the  175  largest  service- 

type  organisations,  ranked  by  value  of  asseU.  The  latter  in- 
cluded banks,  utilities  and  companies  in  transportation,  insur- 

ance and  finance.  After  two  mailings  to  executives  responsible 
for  corporate  advertising  in  these  companies,  358  usable  returns 
were  received  for  a  completion  rate  of  S3  percent. 

Who  uses  corporate  advertising? 
Among  the  companies  responding,  some  58  percent  ran  corpo- 

rate advertising  from  1972  to  1976.  But  there  were  notable 
differences.  Primary  determinanu  turned  out  to  be  product  line 
and  sise  of  company. 

Percent  by  major  product  line 

Ran  corporate       Percent 
advertising  of  all 
1972-1976  Cos. Con- 

Yes 
No 

Base 

58 42 

358 

Prods. 

35 
65 
78 

Indus- trial f 

Prods.      Services 

66 
34 

169 

61 

111 

The  above  tabulation  shows  the  importance  of  product  line. 
Almost  two-thirds  of  companies  whose  mainstay  was  industrial 
producU  or  service  functions  engaged  in  corporate  advertising 
during  the  period.  In  contrast,  two-thirds  of  consumer  goods 
manufacturers  abstained. 

The  broad  consumer  goods  category,  of  course,  is  not  uni- 
form. And  neither  were  advertising  practices. 

A  close  analysis  of  survey  returns  strongly  indicates  packaged 

do  relatively  less  corporate  advertising  than 
the  average  consumer  goods  producer.  This  is  understandable. 

Since  items  are  low-priced,  product  advertising  is  heavily  relied 
upon  to  generate  sales,  and  brands  are  often  disassociated  inm 

companies. 
On  the  other  hand,  diversified  companies  marketing  high- 

ticket  items  seem  more  prone  to  make  use  of  corporate  advertis- 
ing. G>nsumer  purchase  frequency  in  these  fields  is  low,  and 

company  repuUtion  is  a  decided  factor  in  a  purchase  decision. 
The  next  tabulation  shows  the  effect  of  sise  in  the  manufactur- 

ing sector.  Firms  doing  an  annual  business  of  SI  billion  or  more 
had  a  much  higher  incidence  of  corporate  advertising  than 
smaller  companies — 70  percent  versus  46  percent. 

Ran  corporate advertising 

1972-1976 

Yes 
No 

Percent  of aUMfg. 

companies 

57 
43 

247 

Percent  of  companies  by 
annual  sales  volume 

II  billion      Less  than 
or  more         $1 

70 
30 111 

46 

54 136 

An  ongoing  activity 

G>rporate  advertising  was  an  ongoing  activity  for  the  majority  of 
iu  users.  It  was  done  regularly,  year  after  year,  without  abrupt 
stops  and  starts. 

Percent  of  Mfg.  Cos. 

Percent       Sales  of      Sales  of 
of  all  .11  billion    less  than 

Years  used   Cos.  or  more      |1  billion 

Five  years  54 
Four  years  6 
Three  years  18 
Two  years  16 

One  year  8 

Service 

60 
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Evaluation can be  made on  a 

Short-term 
Loog- 

term 

baaif 

27% 73% 

34% 
29% 

10% 
10% 

A*  the  above  table  indicates,  manufacturing  flnna  in  the  tl 

billion  or  more  category  had  more  continuity  in  their  corporate 

campaigns  than  smaller  companies.  Service  industries,  repre- 
senting the  largest  firms  of  their  kind,  had  advertising  usage 

patterns  similar  to  those  of  the  biggest  manufacturers. 

On  the  whole,  management  has  come  to  recogniie  that  corpo- 

rate advertising  requires  time,  patience  and  continuity.  These 

activities,  when  evaluated,  are  regarded  as  long-tenn  efforts  by 
executives  responsible  for  them.  Some  27  percent  thought  their 

programs  capable  of  being  assessed  on  a  short-term  basis.  The 

vast  majority,  however,  felt  more  comfortable  with  long-term 
evaluations. 

Executive 

opinion 

Yes 
No 

Not  sure 

Varies  by 

campaign 

Not  only  is  corporate  advertising  regarded  as  long-term,  calUng 
for  a  steady,  uninterrupted  effort  to  be  effective,  its  assessment 

is  also  tending  to  become  an  ongoing  activity.  Of  all  companies 

that  engaged  in  corporate  advertising  dunng  the  past  five  years, 

only  17  percent  made  no  attempt  to  evaluate  it.  The  overwhelm- 
ing majority,  83  percent,  reported  having  done  some  probing 

into  the  effectiveness  of  their  programs.  And  almost  half  of  all 

corporate  advertisers,  48  percent,  depicted  monitoring  as  some- 

thing akin  to  "standard  ofierating  procedure,"  taking  place  on  a 
fairly  regular  basis.  Neither  sales  volume,  product  line,  nor  size 

of  ad  budgets  had  any  effect  on  frequency  of,  or  approach  to, 

monitonng  operations,  most  of  which  were  performed  yearly  or 

semi-annually.  The  frequency  with  which  corporate  advertising 
is  evaluated  is  shown  in  the  following  table. 

November  1977 

monitoring 

Regular  basis 
Selective  basis, 
individual  programs 

Did  not  monitor 
Base 

Percent  of  all 

corporate  advertiaen 48 

35 

17 

208 

How  monitoring  is  done 

Evaluations  of  corporate  advertising  rely  moat  heavily  upon 

market  research.  This  approach  was  used  by  90  percent  of 

companies  that  assessed  their  corporate  commumcations  in 

mass  media.  But  there  were  other  important  considerations. 

Source*  of  in/or- 
mation  used 

Market  research 

Letters  from  public 

Officers'  opinions  in own  company 

Feedback  from  sale* 

force 

Comments  m  media 

Stock  pnces 
Sales,  shipments, billings 

Other 
Ba^e 

Percent  of 

companies  assessing 

corporate  advertising 

90 

49 

5 

2 

173 

Almost  half  the  executive*  interviewed  said  opinioru  of  coipo- 
rate  officers  were  an  important  factor  in  overall  evaluation.  In 

part,  this  reflccU  a  natural  inclination  of  admen  and  public 

relations  people  to  have  their  managements  approve  of  their 

work,  which,  in  turn,  leads  to  "inside  selling." 

But  the  importance  of  officers'  opinions  is  far  more  basic  than 
that.  It  IS  in  keeping  with  a  growing  tendency  to  have  those  in 

15 



no 

chatfe  of  coqiorale  oaaununicalions  report  directly  to  the  chief 
eieculive.  In  efiCect,  ihi*  puU  the  responsibility  for  corporate 
advertising  squarely  on  the  shoulders  of  lop  management. 
Moreover,  since  letters  from  the  public,  feedback  from  sales 
personnel,  and  comments  in  media  all  influence  the  opinions  of 
senior  management,  they  also  become  significant  in  evaluations 
of  corporate  campaigns. 

What  is  monitored? 

"What"  is  also  the  key  to  "why."  If  we  kitow  what  is  monitored, 
we  can  determine  the  objectives  of  a  campaign,  its  purpose,  its 
whys  and  wherefores. 

Corporate  advertisers  measure  several  things  simultaneously, 

which  implies  multiple  objectives.  Though  corporate  advertis- 
ing by  definition  does  not  directly  promote  output,  the  most 

common  measurements  are  closely  related  to  companies*  prod- 
ucts and  services.  This  is  seen  in  the  following  table. 

Type  of  measurement Percent  of  use 

Awareness  of  company/products 80 

Company  "image" 
76 

Recall  of  advertising 

75 

Changes  in  attitudes 
towards  company/products 

71 

Number  of  inquiries,  requesU 
for  brochures 47 

Changes  in  attitudes  towards 
point  of  view  expressed 32 

Sales,  orders 7 

Corporate  "image"  is  a  vague  term  that  encompasses  a  wide 
range  of  perceptions.  Executives  were  asked  to  define  exactly 
what  toit  of  images  were  being  measured. 

Type  of  image 

Reputation Innovative  company 
Leadership 

Superior  management 
Diversified  company 

Growth 
Social  responsibility 
Size  of  company 

Percent  of 

companies  measuring 
corporate  image 81 
76 

70 
61 

50 
44 
42 
32 

Basically,  there  were  three  types  of  images.  In  order  of  impor- 
tance these  were  related  to:  products  and  services;  operational 

and  financial  performance;  and  environment. 
The  most  frequently  researched  image  was  company  reputa- 

tion, an  attribute  associated  with  products  and  services.  Inno- 

vation, ranking  second,  is  also  related  to  a  company's  output. 
Leadership  is  somewhat  ambiguous.  It  can  refer  to  output,  as 

being  the  first  to  come  out  with  a  new  product  or  service.  Or  it 
can  connote  financial  primacy.  A  company  with  a  major  share  of 
market  is  often  thought  of  as  being  the  leader  in  its  field. 

But  items  such  as  superior  management,  diversification, 
growth  and  company  size  refer  to  managerial  and  financial 
performance.  The  objective  of  such  images  is  to  make  a  favor- 

able impression  on  the  business  and  financial  communities. 

Who  does  the  monitoring? 

Printary  responsibility  for  monitoring  rests  with  market  research 
firms.  Their  efforts  are  supplemented  by  advertising  agencies, 

which  concentrate  on  copy  testing  and  small-scale  studies  to 
explore  appropriate  themes.  Companies  themselves  are  also 
engaged  in  monitoring,  mainly  by  analyzing  inquiries,  requests 
for  brochures  and  annual  reports,  and  the  like.  The  dominant 
role  of  market  research  firms  has  been  strengthened  by  the 

exodus  of  ad  agencies  from  the  research  field  during  the  reces- 
sion of  1974-1975. 
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Percent  of 
Monitoring 

performed  by 
companies 
OMMUtonnc 

Market  research  firrn 77 

Advertising  agency 
Company  itself 
Syndicated  purchase 
Other 

33 
30 
15 
3 

Base 154 

Problem  areu 

Executives  were  also  asked  what  they  considered  the  major 

problems  confronting  corporate  advertising. 

To  determine  how  monitoring  activities  affected  decisions, 

executives  among  corporate  advertisers  were  asked  about  ac- 
tions taken  as  a  result  of  evaluative  programs. 

Action  taken 

Modified  advertising 
content 

Changed  media  schedule 

Increased  ad  expenditure 

Decreased  ad  expenditure 

Terminated  campaign 
Base 

Percent  of 

companies  mooitoring 

75 

55 

48 

19 20 

173 

The  most  likely  outcome  of  evaluation  was  a  modification  in  the 

adveriibing  program — lU  copy  or  media.  A  change  in  copy 
treatment  can  often  lead  to  a  change  in  media,  such  as  a  switch 

from  TV  to  print  or  vice  versa.  But  since  agencies  recommend 

media  on  the  basis  of  cosi-per-thousand  audience  [See  also, 

"Target  Group  Research:  %eu  Tool  for  Advocacy  Advertising," 
page  28.],  it  is  difficult  to  understand  how  monitoring  could 

have  led  to  changes  in  media  vehicles  only,  unless  the  target 

audiences  were  not  properly  designated  to  begin  with.  Unfortu- 
nately, this  line  of  inquiry  was  not  pursued  further  in  the  study. 

More  often  than  not,  research  led  to  increased  rather  than 

decreased  expenditures.  But  19  percent  of  companies  reported 

they  had  at  some  lime  terminated  a  campaign  as  the  result  of 
research  findings. 

Major  problem 

Measurement  of  effectiveness 
Creativity 

Setting  objectives 

Budget  appropriations 
Of  little  value  to  company 

Environmental  restrictions 
or  hostility 

Media  selection 

Internal  organization 
No  comment 
Base 

Percent  of 

corporate  advertisers 

26 
24 

14 7 
6 
5 

31 

206 

Two  problems  were  paramount.  The  first  was  that  of  measure- 

ment. Despite  the  widespread  use  of  market  research,  there  was 

general  dissatisfaction  with  its  results.  The  numerous  speeches 

and  articles  by  researchers,  on  how  their  "scientific  methods" 
can  reduce  nsks  and  lead  to  better  decisions,  are  seen,  for  the 

most  part,  as  a  plethora  of  unfulfilled  promises. 

The  second  major  problem  is  the  perennial  one  of  creativity, 

the  raiton  d'etre  of  advertising  agencies.  In  the  judgment  of 
advertisers,  creative  performance  left  much  to  be  desired. 

Tliese  problems,  like  corporate  advertising  itself,  are  likely  to 

be  long-term.  Creative  talent  is  m  short  supply  and  no  relief  is  in 

sight.  .\s  long  as  companies  insist  on  "state  of  mind"  evalua- 
tions, research  cannot  escape  the  vagaries  of  surveys  and  the 

inexactness  of  attempts  to  probe  human  psyches.  Yet,  the  in- 
dustry must  find  ways  out  of  this  dilemma,  for  the  problems  of 

creativity  and  measurement  are  the  greatest  impediments  to  the 

growth  of  corporate  advertising. ■ 

Dr.  Sactii  ami  Dr.  Chuiui  are  aiuxuiled  u,uh  the  College  of  tiuiinesj 

Adminisirution,  St.  John's  UruversUy.  Jamaica,  W. 

November  1977 
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PUBLICATIONS  AND  ARTICLES  ON  CORPORATE 
ADVERTISING 

Exhibit  48:  "Crosscurrents,  1972'' 

Crosscurre! ofDorate  Communications 
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The  degree  of  our  dependence  on  communication  is 
still  not  appreciated.  People  talk  as  if  communication 
were  the  grease  that  lubricates  the  social  machine. 
Rather,  it  is  the  nuts  and  bolts  and  welds  that  hold 
the  machine  together,  that  make  it  a  machine  and 
not  a  randorn  collection  of  parts  looking  for  a  unity. 

Communication  in  our  society  isn't  the  frosting  on 
the  cake;  it's  the  cake. 
Max  Ways,  FORTUNE 

Recently,  FORTUNE  had  the  privilege  of  sponsoring 

a  wide-ranging  exploration  of  corporate  com- 
munications, an  updating  on  the  state  of  the  art.  In 

attendance  was  a  representative  group  of  over  40 
key  corporate  communications  practitioners. 

They  exchanged  ideas,  demonstrated  their  current 
activities  and,  at  the  same  time,  looked  ahead  to  the 
shape  and  substance  of  corporate  communications  in 
the  future.  Filling  in  the  landscape  of  problems, 
portents,  and  opportunities  were  spokesmen  from 
government,  law,  corporate  management,  from 
advertising  agencies,  public  relations,  research,  and 
finance. 

What  took  place  during  the  three  days  of  the 
FORTUNE  Corporate  Communications  Seminar  was 

a  lively  interplay  of  opinion  and  information  stimu- 
lated by  the  participants  themselves.  FORTUNE 

provided  the  place  and  format;  they  conducted  the 
program  and  were  responsible  for  all  that  evolved 
which  was  revealing  and  useful.  In  a  very  real  sense, 
the  audience  was  the  message. 

And  the  message  was  quite  clear.  Today's  corporate 
communications  strategist  is  experienced,  sophisti- 

cated, and  very  much  attuned  to  the  complex 
challenges  which  face  his  company  and  all  of  U.S. 
business.  Paradoxically,  his  concerns,  as  expressed 
during  the  seminar,  made  an  interesting  parallel  with 

those  expressed  by  the  critics  of  business  and  adver- 
tising: credibility,  responsibility,  involvement,  truth. 

His  commitment  to  these  principles  is  no  less  fervent 
than  that  of  those  who  see  business  as  a  social  or 

economic  villain.  It  is,  however,  tempered  by  the 

realities  of,  and  responsibility  for,  corporate  profit- 
ability and  performance.  Without  them,  none  of  the 

social  and  economic  agenda  that  business  has  indeed 
set  forth  for  itself  can  be  accomplished. 

As  Robert  C.  Myers,  director  of  marketing,  United 
States  Steel  Corporation  put  it: 

When  we  say  "We're  Involved,"  we  mean  just  that. 
We  neither  mean  nor  imply  that  we  are  singularly 

responsible  for  the  creation  of  the  nation's  real  or 
imagined  ills,  or  singularly  responsible  for  their 
correction.  This  includes  pollution,  minority  hiring. 
Phase  II,  balance  of  payments  or  whatever  you  want 
to  regard  as  corporate  responsibility. 

We  promise  only  that  we  arejn  it,  even  as  are  all 
other  groups  or,  for  that  matter,  those  who  cast 
themselves  in  the  role  of  concerned  individuals.  We 

also  promise  to  the  limit  of  our  resources,  which 
obviously  are  not  limitless,  that  we  will  do  what  we 
can  about  things,  no  less  as  a  matter  of  principle,  but 
no  more  for  obvious  reasons. 

So  we  promise,  we  hope,  nothing  more  than  believ- 
ability,  no  gaudy  brave  new  worlds  of  fantasy,  no 
gaudy  visions  which  we  could  conjure  up  but  could 
neither  support  nor  deliver,  nor  reports  of  corporate 
elixirs  patently  unsupportablety  fact  or  intent. 

Frankly  we're  not  very  good  propagandists. 

The  day  of  aimless,  over-exuberant,  corporate 
boosterism  in  communications  is  obviously  over— as  is 
the  time  when  the  need  for  effective  corporate 

communications  can  be  seriously  questioned.  Cor- 
porations communicate  whether  they  want  to  or  not, 

even  at  an  advertising  or  public  relations  standstill. 
Their  publics  perceive  the  corporation  in  many  other 
ways:  through  its  products,  people,  press,  and  actions. 

The  corporate  communicators'  role  is  to  keep  that 
perception  in  focus,  to  convey  with  clarity  the 
products  and  services,  the  aims  and  objectives,  the 
activities  and  attributes  that  concern  and  touch  so 

many  different  groups,  from  customers,  to  employees, 

to  government,  to  shareholders-a  complex  and 
difficult  task.  The  men  and  women  who  can  do  the 

job  are  in  position  and  doing  it.  And  baking  a  better 
cake  than  ever  before. 
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We  have  the  choice  of 

resigning  ourselves  to 
reacting  to  the  pressures 
and  criticisms  of  others,  or 

we  can  assume  leadership 

^^^^W-    i^^^^  roles  and  tell  our  story 

jri^^l  w^^^^H|k  more  effectively  than  ever 

^^^B  R^B^^^        before.  As  an  economic 

^^^^mi___J^^        instrument,  
the  corpora- 

tion has  been  a  spectacular 

success.  And  business  has  also  contributed  greatly  to 

the  achievement  of  our  nation's  goals.  But  apparently 
not  enough  people  are  aware  of  these  things  to  fully 

understand  and  appreciate  what  we  have  done  and 

what  we  are  now  doing.  We  must  demonstrate 

through  effective  communication  that  we  are  indeed 

serving  the  public  interest. 

Leslie  H.  Warner,  Chairman  and  Chief  Executive 

Officer,  GTE 

The  seminar's  keynoter,  Leslie  H.  Warner,  chairman 
and  chief  executive  officer,  GTE,  traced  the 

symptoms  of  poor  communication  between  the 
corporation  and  the  public,  explored  the  underlying 

sources  of  today's  new  and  different  corporate 
communications  problems,  and  described  the  basic 

characteristics  he  felt  are  always  present  in  effective 
communications. 

Both  keynoter  and  representative  of  top  manage- 

ment's necessary  involvement  and  commitment  to 
corporate  communications,  Warner  set  the  stage  for 

his  discussion  of  the  corporate  communications 

challenge  by  citing  a  recent  Opinion  Research 

Corporation  survey*  which  revealed  that  favorable 
attitudes  toward  business  have  dropped  sharply  since 

the  mid  1960's. 

"Most  significant  of  all,"  Warner  said,  "is  the  fact 
that  the  attitudes  of  managerial  and  professional 

people,  college  graduates,  upper  income  people,  and 

'initiators'  as  a  whole-the  people  who  play  leadership 
roles  in  their  communities  and  their  organizations  and 

who  ought  to  know  better-are  substantially  less 
favorable  toward  industry  and  business  today  than 

they  were  six  or  seven  years  ago." 
He  also  noted  that  the  survey  indicated  a  drop  in  the 

percentage  of  people  who  felt  that  large  corporation 

profits  "help  make  things  better  for  everyone  who 

buys  their  products  and  services,"  from  67  percent  to 
51  percent.  At  the  same  time,  the  study  showed  that 

the  general  public's  estimate  of  the  1970  earnings  of 
manufacturing  companies  averaged  about  28%  after 

taxes;  in  reality,  they  were  about  4%. 

Warner  saw  the  principal  obstacles  to  effective 
communications  to  be: 

•  Taking  for  granted  the  fact  that  the  people  or 

groups  important  to  the  corporation  are  well 
informed  about  it,  which  makes  it  seem  unnecessary 

to  tell  the  corporation's  story.  Lack  of  understanding 

•The  survey,  "Trends  in  Public  Anitudes  Toward  Business  ar>d 

the  Free  Enterprise  System, "  was  presented  to  The  White 
House  Conference  on  the  Industrial  World  Aheed  which  was 

held  in  February.  1972  Several  speakers,  in  addition  to  Mr. 

Warner,  alluded  to  the  study  during  the  FORTUNE  seminar. 

It  is  included  in  the  appendix  of  this  brochure. 
7 
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exists,  in  fact,  among  individuals  in  government,  in 
universities,  as  well  as  among  segments  of  the  general 

public. 
•  The  difficulty  of  talking  to  someone  in  terms  of  his 

own  interests.  "We  think  we  are  saying  one  thing,  but 
the  listener  thinks  we  are  saying  something  entirely 
different  because  we  are  talking  on  two  entirely 

different  wavelengths."  There  is  also  the  tendency 
to  talk  in  terms  of  the  corporation's  problems  and 
not  the  listener's  problems. 
These  obstacles  are  confronted  in  a  business  climate 

of  rapid,  far-reaching  change.  There  are  changes  in 
industry,  in  the  ways  corporations  conduct  business,  in 
the  development  of  entirely  new  industries.  There  is 
the  blurring  of  once  well-defined  lines  of  business,  the 
emergence  of  multinational  corporations,  foreign 
competition,  government  controls,  social  protest, 
changes  in  living  patterns,  consumerism,  and  the 
greatly  increased  involvement  of  young  people  in 
social,  economic,  and  political  institutions. 

"There  are  a  number  of  other  major  trends,"  Warner 
added:  "environmental  protection,  the  increasingly 
high  level  of  education  of  the  general  public,  the  crisis 
in  our  urban  areas-but  they  and  the  others  add  up  to 
only  one  challenge  for  us:  the  challenge  of  taking  a 
fresh  new  look  at  the  ways  we  communicate  with  all 

our  publics." He  concluded  that  there  were  four  basic  charac- 
teristics present  in  effective  communications:  a  strong 

and  sincere  sense  of  commitment  to  good  communi- 
cation, collaboration-bringing  together  a  multitude 

of  viewpoints  from  within  the  corporation, 
credibility,  and  continuity. 

"Communication  must  be  continuous  and  it  must 
look  ahead  .  .  .  good  communication  must  be  a 

day-after-day  fact  of  corporate  life." 
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Stnicturing,  Evaluating,  and  Controlling  Corporate  Communications 

Research,  analysis,  and 
evaluation  are  the  quality 
controls  of  the  total 
communications  concept. 

They  permit  us  to  perform 
much  more  effectively  and 
efficiently  in  this  area  than 
at  any  time  in  the  past. 
Their  sophistication  is 
increasing  rapidly,  arxi  the 

communications  undefinables  of  the  past  will  be  the 
definables  of  the  future. 

H.  Walton  Cloke,  Vice  President,  Public  Relations  and 
Advertising,  North  American  Rockwell 

How  an  effective  corporate  communications  concept 
evolves  to  respond  to  changing  corporate  capabilities 
and  objectives  was  demonstrated  by  H.  Walton  Cloke, 
vice  president,  public  relations  and  advertising.  North 
American  Rockwell,  and  W.P.  Dunlea,  Jr.,  vice 

president,  Campbell-Ewald  Co.,  the  company's 
agency. 

Dunlea  traced  the  evolutionary  chain  leading  to  the 

current  campaign  concept,  "North  American 
Rockwell-Where  Science  Gets  Down  to  Business." 

The  first  step,  taken  in  1967  when  the  company  was 
formed,  was  to  announce  the  merger  of  North 
American  Aviation  and  Rockwell  Standard.  A 

campaign  to  build  recognition  and  definition  for  the 
new  company  followed  in  1968.  Before  it  was 
launched,  however,  research  was  conducted  to 
determine  a  basic  approach  to  North  American 

Rockwell's  publics.  Analysis  of  the  study  indicated 
that  "identity"  not  "image"  should  be  the  company's 
immediate  objective-not  just  for  advertising,  but  for 
public  relations  and  corporate  identity,  the  other 

facets  of  what  Cloke  calls  the  company's  communi- 

cations "triad." 
"Over  the  next  three  years,"  Cloke  recalled,  "we 
identified  .  .  .  and  we  identified  with  emphasis." 
Supporting  this  concept  was  a  new  corporate  symbol 

and  logotype  and  a  special  "identifier"  series  of 
scatter  ads  to  complement  the  main  corporate 
advertising  campaign.  Factored  into  both  series  of  ads 

was  a  "request  for  response"-an  offer  of  North 
American  Rockwell's  annual  report  In  addition  a 
number  of  different  research  studies  were  conducted 

to  measure  advertising  effectiveness  as  the  campaign 
proceeded.  Media  included  newsweeklies,  business, 
arK)  firwncial  publications. 

The  first  significant  indication  of  reaction  came  from 
the  annual  report  offer.  In  the  three- year  period, 
1969-1971,  more  than  4O,0CX)  annual  reports  were 
requested. 

Realizing  the  opportunity  for  built-in  research,  Cloke 
initiated  a  study  which  was  conducted  by  the 
Yankelovich  organization  among  4,294  respondents, 
1,202  of  whom  returned  the  questionnaire.  The 
results  showed  that  98  percent  were  male,  78  percent 
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were  between  the  ages  of  25  and  59,  85  percent  were 

employed  in  business  or  finance,  8  percent  in  market- 
ing and  sales,  4  percent  in  science  and  engineering. 

The  main  facts,  however,  were  that  2  percent  of 

the  respondents  said  they  bought  the  company's 
stock  as  a  result  of  reading  the  annual  report;  7 
percent  said  they  recommended  the  stock  to  clients 
or  friends;  a  strong  42  percent  said  they  intended  to 
study  the  company  further. 

Eighteen  months  later,  a  benchmark  study  was 
conducted  which  also  proved  that  the  North 
American  Rockwell  message  was  getting  through.  It 

showed  increased  recognition  of  the  company's  name, 
management,  capabilities,  quality  products,  potential 

for  growth,  and  its  qualifications  as  a  good  invest- 
ment for  those  interested  in  growth  companies. 

The  study  also  suggested  a  change,  Cloke  reported. 

"It  appeared  obvious  our  publics  had  identified  us 
quite  well.  The  objective  now  was  to  maintain  and 
continue  to  increase  our  recognition,  but  at  the  same 
time,  to  move  from  total  emphasis  on  identity  to  a 

tandem  effort  including  image." 
A  new  slogan 

In  placing  more  emphasis  on  image  and  making  it  the 

spearhead  of  the  corporation's  total  advertising 
program,  the  slogan  "North  American  Rockwell- 
Where  Science  Gets  Down  to  Business"  was 
developed.  It  represented  a  primary  capability— the 
transfer  of  technology  from  high  scientific  and 
engineering  areas  such  as  aerospace  and  technology  to 

the  corporation's  commercial  activities  in  automotive 
and  industrial  products.  The  theme  was  tested 
successfully  and  became  part  of  the  current  series  of 
ads,  which  place  greater  emphasis  on  North  American 

Rockwell's  total  corporate  capabilities. 
Another  seminar  speaker,  Robert  C.  Meyers,  director 
of  marketing.  United  States  Steel  Corporation,  also 
pointed  to  research  as  a  guide  to  determining  the 

effectiveness  of  U.S.  Steel's  "We're  Involved" 
campaign. 

"At  the  beginning  of  the  program,"  Meyers  said,  "we 
did  a  study  which  revealed,  not  too  much  to  our 
surprise,  that  not  many  people  realized  we  were 
involved.  Less  than  a  year  later  in  a  follow-up  survey, 
two-thirds  of  the  customers  and  prospects  in  our  area 
of  heavy  advertising  recognized  our  new  slogan  and 
associated  it  with  U.S.  Steel. 

"Our  most  recent  research  shows  some  significant 
improvement  in  attitudes  about  our  company.  In 

regard  to  'doing  things  of  social  significance'-from 
24  percent  before  to  41  percent  today.  Similar 

improvements  occurred  in  'working  to  eliminate  air 
and  water  pollution'  and  in- 'keeping  the  public 
informed  of  its  activities.'  And  a  large  number  of 
respondents  who  have  seen  our  advertising  said,  'It 
improved  my  opinion  of  the  company  as  a  good 

business/community  member.'  " 
Corporate  advertising  pitfalls 

A  step-by-step  analysis  of  the  common  pitfalls  in  de- 
veloping corporate  advertising  was  suggested  by 

Dr.  Virginia  Miles,  senior  vice  president.  Young  & 
Rubicam: 

•  While  trying  to  find  a  unifying  theme  for  diversity 
of  products,  companies  fail  to  look  around  at  what 

others  are  doing.  Messages  from  different  corpora- 
tions have  become  duplicated  to  the  point  where  it  is 

harder  and  harder  for  advertising  to  gain  attention. 

•  Some  companies  try  to  shove  every  product  the 

corporation  makes  under  the  same  umbrella.  Some- 

times it's  better  to  leave  out  products  that  just  don't 
fit— i.e.  "XYZ  brassieres,  another  fine  product  of  the 

American  Meat  Packing  Corporation." 
•  Targets  for  corporate  advertising  are  multiple.  The 

danger  exists  of  being  diffuse-of  trying  to  talk  to  all 
of  the  publics  at  once,  so  that  the  message  fails  to 
make  a  real  impact  on  any  of  the  publics. 

•  The  message  in  some  corporate  advertising  is  so 
indirect  nobody  knows  what  the  company  is  trying  to 
say;  borrowed  interest  overwhelms  the  message. 
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•  The  advertising  is  stuffy,  abstract,  pompous,  even 
condescending. 

•  The  company's  other  communications-through  its 
products,  its  vertical  advertising,  its  packaging,  its 

pricing,  its  employment  practices-contradict  what 
the  corporate  advertising  is  saying,  wiping  out  its 
believability. 

Control  at  GE 

In  directing  corporate  and  other  advertising 

in  a  multi-divisional  corporation,  Roy  Stratton, 

manager-corporate  advertising  at  General  Electric, 
utilizes  four  controls  to  manage  a  product  and 

corporate  advertising  budget  of  about  $70  million. 

The  controls  are  trademark  usage  (through  a  108-page 
corporate  trademark  manual);  media  rate  and 

schedule  analysis,  with  a  small  media  unit  within  the 

company  that  coordinates  this  activity;  reports  of 

advertising  and  sales  promotion  expenditures  "to  give 
a  running  fix  on  many  different  parameters  of  the  GE 

advertising  effort  visa  vis  sales,  market  share,  and 

other  factors;"  and  the  GE  Advertising  Council,  a 
group  of  15  senior  advertising  managers  who  meet 

quarterly  and  discuss  broad  subjects  related  to  the 

effectiveness  and  integration  of  GE  advertising 

programs. 

The  GE  Advertising  Council,  Stratton  said,  is  the 

most  important  control  because  it  provides  a  forum 

for  sharing  internal  information,  and  an  instrument 

for  collective  action  in  problem  areas;  it  also  ensures 

that  all  GE  marketing  components  are  aware  of  ex 

ternal  trends  that  could  conceivably  affect  GE 
communications. 

Love  and  respect 

At  GTE,  George  Norton,  vice  president/advertising, 
also  insists  that  the  divisions  employ  common 

signature  practices,  media  studies  and  joint  media 

purchase.  "But  we  have  a  very  hard  time  controlling 

these  people  except  with  love  and  respect."  He  sees 
corporate  advertising  as  an  adjunct  to  marketing. 

"You've  got  to  be  very  careful  that  you  don't  get  in 
the  way  of  the  man  running  the  division  or  the  man 

running  the  marketing  group." 

At  the  same  time,  he  observed,  an  effective  corp- 

orate advertising  program  requires    !'.  .  a  total 
management  commitment.  There  can  be  no  equivoca- 

tion on  'Is  corporate  advertising  good  or  is  it  bad?  Is 

it  right  or  is  it  wrong?'  "  He  also  commented  that  the 

success  of  GTE's  corporate  advertisements  was  in  no 

small  measure  due  to  the  agency's  having  spent 
considerable  time  in  the  field  with  the  divisions. 

Stratton  and  Norton  were  in  agreement  on  the 

funding  of  corporate  ad  programs.  In  Stratton's 
words,  "We  have  long  since  learned  not  to  try  to  go 
around  and  negotiate  division  by  division.  They  just 

get  the  bill,  and  it's  not  broken  out  from  the  overall 

corporate  assessment." 
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A  New  Basis  for  Corporate  Communications 

More  and  more,  corpora- 
tions are  communicating 

with  their  publics  not 
through  the  traditional 
verbal  maneuvering  and 

eye-pleasing  graphics  but 
through  their  actual 
deed -the  actions  they 

:  j    take,  which  are  a  reflection 
of  how  they  think,  how 

they  feel  towards  society,  the  world  around  them. 
David  J.  Curtin,  Vice  President,  Director  of  Com 
munications,  Xerox  Corporation 

If  the  corporation  sees 
itself  as  an  integral  part  of 
the  total  environment  and 

acts  within  this  context,  it 

will  by  this  very  recogni- 
tion be  doing  something 

about  the  human  spirit.  So 

innovation  is  the  impera- 
tive, and  it  has  never  been 

easy.  And  even  if  innova- 
tive steps  forward  may  be  ponderous,  the  echoes  can 

be  bountiful. 

Robert  A.  Sandberg,  Sr.  Vice  President,  Advertising 
and  Public  Relations,  Kaiser  Industries  Corporation 

How  should  corporate  communications  react  to  a 

changed  society,  where  today's  publics-both  internal 
and  external— are  looking  at  business  in  new  ways?  A 
new  concept  of  corporate  communications  is  needed, 
said  David  J.  Curtin,  vice  president/director  of 
communications,  Xerox  Corporation,  and  it  is 
evolving  from  increased  sensitivity  to  social  issues: 

"The  tone  under  which  the  corporation  operates  will 

sure  enough  communicate  itself  to  its  publics." 

"Today's  publics,"  Curtin  pointed  out,  "both  internal 
and  external,  are  looking  at  big  business  in  new  ways. 
They  are  interested  in  the  what,  rather  than  the  how, 
of  what  is  communicated  to  them  from  big  business. 

Society  has  reached  that  plateau  of  self-interest  that 

emboldens  it  to  ask  big  business:  'What  have  you 

done  for  me  lately?'  " 
Curtin  noted  that  Xerox'  success-from  $40  million 
in  sales  in  1960  to  $2  billion  in  1971-was  not 
accidental  nor  directly  attributable  to  advertising, 
public  relations,  or  sales  promotion.  The  basis  of  its 
success  is  the  kind  of  company  it  decided  to  be. 

The  late  Joseph  T.  Wilson,  long-time  chief  executive 
officer  of  Xerox,  felt  strongly  that  every  business 
decision  must  be  a  social  decision,  and  that  the  two 

are  inseparable.  "His  successor,  Peter  McColough,  is 
of  the  same  philosophic  persuasion— a  commitment  to 
continued  growth  with  good  profits  but  also  an 

honest  determination  to  put  something  back." 

Can  this  philosophy  be  communicated?  "The 
answer,"  said  Curtin,  "is  that  you  don't  com- 

municate—the company  does  ...  by  its  actions,  by 
the  nature  of  its  decisions.  More  accurately,  the 
company  enacts  its  attitudes,  and  the  corporate 
communicator  is  the  conduit  through  which  these 

deeds  reach  the  public  awareness." 

How  this  philosophy  was  put  into  practice  was 

revealed  as  Curtin  described  Xerox'  communications 
effort,  particularly  its  use  of  television.  From 

selective  sponsorship  of  "CBS  Reports"  in  1961, 
"The  Making  of  the  President"  by  Theodore  White,  a. 
series  on  the  U.N.  in  1964,  and  other  public  interest 
programs,  to  sponsorship  of  the  current  series, 

"America,"  the  overall  effect  for  Xerox  is  that  people 
now  perceive  Xerox  as  a  business  institution 
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concerned  with  significant  issues  and  problems.  "It 
was  not  our  product  commercials  that  communicated 

this  image,  but  the  program  itself,  and  our  sponsor- 

ship of  it." 

Xerox'  social  responsibility  does  not  end  with  Its 
sponsorship  of  educational-type  programs.  The 

company  is  involved  in  training  programs  for  inner- 
city  minorities,  financial  aid  to  higher  education  and 

cultural  pursuits,  and  the  participation  of  corporate 

executives  in  community  affairs  and  public  activities. 

"Such  institutional  concern  for  the  public  welfare  .  .  . 
has  translated  itself- in  terms  of  business  success- 

into  a  reputation  for  product  quality,  excellence  of 

sales  force,  and  dedication  to  meeting  the  needs  of 

the  customer.  It  has  bred  a  sense  of  integrity,  of 

excellence,  and  of  self-esteem  among  employees,  and 
this,  too,  has  passed  on  to  our  users  and  the  public  at 

large,  including  in  large  measure,  young  people. 

"The  concept  I  have  been  speaking  of,"  Curtin 
continued,  "does  not  minimize  or  obsolete  the 
individual  functions  of  corporate  communicators  .  .  . 

the  responsibility  of  the  communicator  is,  indeed, 

expanding  rather  than  contracting.  His  challenge 

today  is  to  modernize  his  thinking  and  broaden  his 

scope  and  sensitivity." 

The  impact  of  innovation 

That  concept  at  work  was  in  evidence  as  Robert  A. 

Sandberg,  who  heads  up  Kaiser  Industries  Corpora- 

tion's advertising  and  public  relations,  described  the 

planning,  production,  and  impact  of  Kaiser's  Oscar- 
winning  film,  "Why  Man  Creates,"  and  the  develop- 

ment of  the  corporation's  outstanding  magazines  and books. 

Innovation  can  mean  impact,  both  external  and 

internal.  At  one  time,  the  film  was  generating 

500  to  600  letters  a  week  as  it  was  being  shown  around 

the  country,  and  it  was  not  unusual  to  get  200  to  300 

letters  in  a  week  commenting  on  individual  issues  of 

the  magazine.  Kaiser  News. 

This  attempt  to  portray  Kaiser's  involvement  in  great 
issues  and  trends  is  also  reflected  in  Kaiser's  corporate advertising. 

Why  does  Kaiser  do  things  the  way  it  does?  Sandberg 

answered  this  question  with  a  quote  from  Albert 

Schweitzer:  "The  momentum  of  our  time  is  change 

and  the  human  spirit  is  the  impetus." 
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Corporate  Communications  and  Government 

If  effective  assistance  is  to 

be  provided  to  the 
business  community,  and 
if  business  people  are  to 

«.^  do  ttieir  share  as  corporate 

mmmSt^AMk  citizens,  there  must  be 

^^^^^HHk  continuing  two-way 

^^^^^■■||^~'gl»r  -       communication  between 

^H^^^^  the  business  community ^^^^^^^  and  government  people 
who  are  shaping  and  carrying  out  national  policies. 

Basil  Littin,  Director,  Office  of  Public  Affairs, 
Department  of  Commerce 

A  major  company  which 
fails  to  serve  as  its  own 

interpreter  in  Washington, 
either  directly  or  through 
a  trade  association,  runs 
the  considerable  risk  that 
its  activities  will  be 

misinterpreted  by  those 
who  regard  business  quite 

simply  as  a  form  of 
organized  theft. 

Rodney  Markley,  Vice  Priesident,  Washington  Staff, 
Ford  Motor  Company 

/  think  that  corrective 

advertising  is  the  kind  of 

remedy  which  is  incon- 
sistent with  the  very  broad 

reach  of  the  Federal  Trade 

Commission's  authority, 
and  I  think  if  they  are 
going  to  be  able  to  nip 
anti-competitive  or 
deceptive  practices  in  their 

incipiency,  then  they  ought  to  recognize  that  the  nip 
should  be  a  circumcision  rather  than  an  amputation. 
Paul  Warnke,  Partner,  Clifford,  Warnke,  Mcllwain  & 
Finney 

An  increasing  number  of  corporate  executives  find 

Washington,  D.C.,  a  regular  stopping-off  point  in  their 

business  travels.  And  they're  more  likely  to  see  the 
inside  of  a  congressional  hearing  room  than  the  top  of 
the  Washington  Monument.  There  is  no  question 
about  the  growing  involvement  of  government  with 
business  and  vice-versa.  There  are,  however,  many 
questions  about  how  best  to  communicate  with 
Washington,  how  to  make  business  heard  as  loudly 
and  as  well  as  its  critics,  and  how  to  exert  legitimate 
influence  on  policies  and  programs  that  affect 
corporate  operations  and  profitability. 

"The  trouble  with  most  thinking  and  conversation  on 
the  topic  of  business-government  communications  is 

that  it  is  grounded  on  a  false  assumption,"  said 
Rodney  Markley,  Ford's  top  man  in  Washington. 
"The  assumption  is  that  business  has  a  choice  about 
whether  or  not  to  communicate." 

Markley  pointed  out  that  a  "low  profile"  is  not  a 
feasible  stance  for  a  major  company  today.  Com- 

munication with  government  takes  place  through 
annual  reports  and  proxy  statements,  through  press 
coverage  and  trade  advertising,  through  data  supplied 
to  the  I.R.S.,  the  Labor  Department,  the  Price 
Commission,  the  Commerce  Department,  and,  as 

Markley  noted,  what  the  government  doesn't  discover 
on  its  own  may  come  from  stockholders,  dealers, 
consumers,  environmentalists,  or  social  activists  on 
the  national  or  local  level. 

"What  some  businessmen  regard  as  a  deliberate  policy 
of  noncommunication  with  government  is,  in 
actuality,  a  policy  of  negative  communication  .  .  . 
Those  in  Congress  who  are  or  would  be  receptive  to 
the  business  point  of  view  repeatedly  complain  that 
they  do  not  receive  the  kind  of  information  they 
require  if  they  are  to  be  effective  in  the  legislative 

process." 
Confirming  this  view,  Basil  Littin,  director  of  public 
affairs  for  the  Department  of  Commerce,  said  that 
the  typical  corporate  executive  views  government  as 
the  other  side  in  an  adversary  relationship.  He  urged 
that  businessmen  get  to  know  the  workings  of  the 
bureaucracy  and,  particularly,  to  start  with  the 
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information  or  public  affairs  staffs  of  those  depart- 

ments or  agencies  which  are  pertinent  to  a  company's 
operations. 

Littin,  as  did  Markley,  emphasized  the  importance  of 

frequent  and  personal  contact  by  corporate  repre- 
sentatives, but  both  noted  that  few  corporations  have 

executives  assigned  on  a  regular  schedule  to  the 

Washington  beat;  most  rely  instead  on  trade 

associations  for  their  government  communications. 

"These  associations,"  said  Littin,  "do  a  good  job  as 
far  as  they  go,  but  they  are  severely  limited  by  having 

to  speak  for  a  consensus.  .  .  Trade  associations  also 

lack  eyeball  to  eyeball  clout,  the  ability  which  a 

company  possesses  to  grapple  with  the  guts  of  an 

issue  and  to  engage  in  plain  talk  about  it." 

Markley  had  two  suggestions  for  a  corporate  repre- 
sentative who  arrives  in  the  capital,  works  his  way 

through  the  bureaucracy,  and  has  the  opportunity 

to  speak  out: 

First,  "bear  in  mind  that  you  should  not  say  anything 
in  Washington  that  contradicts  what  you  say  else- 

where to  other  audiences.  Your  chances  of  getting 

caught  in  a  contradiction  are  very  high.  Indeed,  if 

your  statement  is  made  on  the  public  record-in 

congressional  testimony,  for  example-the  chances 
approach  100  percent. 

"Second,  while  rhetoric  has  its  uses,  Washington  is 
much  more  interested  in  facts  than  in  being  ser- 

monized. Present  accomplishment  is  much  more 

impressive  than  promises  about  the  future.  Honesty  is 

not  only  the  best  policy;  it's  the  only  policy." 

Markley  also  contended  that  effective  Washington 
communications  must  be  tailored  for  different 

audiences  with  different  interests  and  needs,  as 

disparate  in  intent  and  purpose  as  the  Commerce 

Department  and  the  Antitrust  Division  of  the  Justice 

Department.  Such  a  program  requires  professional 

help,  internal  or  external,  from  an  experienced 

Washington  operative. 

"Communicating"  with  the  FTC 

Paul  Warnke,  noted  Washington  lawyer  and  former 
top  official  in  the  Defense  Department,  gave  the 

seminar  the  benefit  of  his  experience  in  "communi- 
cating" with  the  Federal  Trade  Commission. 

Warnke  saw  the  controversy  about  the  FTC 

circulating  around  three  different  areas: 

•  The  question  as  to  whether  or  not  the  FTC  can 

utilize  its  cease-and-desist  powers  to  impose  retro- 
active relief  in  the  areas  of  corrective  advertising  and 

restitution. 

•  The  proposal  that  the  FTC  has  presented  to  the 

Federal  Communications  Commission  concerning 

counter-advertising. 

•  The  recently  issued  complaint  against  cereal 

manufacturers,  with  its  implication  that  the  federal 

government  will  attempt  to  restructure  oligopolistic 

industries— industries  in  which  there  are  too  few 

sellers  and  a  captive  market. 

Warnke's  view  of  remedies  such  as  corrective 
advertising,  and  restitution,  meaning  giving  money 

back  to  somebody  who  has  been  deceived,  was  that 

they  are  not  consistent  with  the  broad  construction 

of  the  FTC  jurisdiction,  which  has  been  traditionally 

confined  to  the  devising  of  prospective  remedies. 

However,  he  cited  a  1950  Supreme  Court  decision 

involving  a  motion  picture  advertising  case  in  which 

the  Court  held  that  the  FTC  could  nip  anti- 
competitive practices  in  the  bud.  And,  recently,  in 

deciding  the  Sperry  Hutchinson-Green  Stamp  Case, 
the  Supreme  Court  held  that  the  FTC  could  outlaw  a 

competitive  practice  even  though  it  constituted  no 
violation  of  either  the  spirit  or  the  letter  of  the 

antitrust  laws,  and  that  they  could  do  so  even  though 

the  practice  had  no  effect  on  competitors.  The  FTC 

could  do  it  solely  because  of  the  possib/e  effect  on 
consumers. 
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In  Warnke's  view,  the  present  tendency  of  the  FTC 
to  deal  in  remedial  measures-measures  that  are 

retroactive  when  coupled  with  their  broad  jurisdic- 
tional sweep-constitutes  an  economic  impact  of  very 

appreciable  significance. 

"In  order  to  prevent  the  continuation  of  ads  that  the 
Commission  has  determined  to  be  false  or  deceptive,  I 

can  see  where  they  might  be  able  to  require  affirma- 
tive disclosures.  If  there  is  some  misleading  omission, 

then  the  Federal  Trade  Commission  should  be  able  to 

decree  that  an  advertiser  should  supply  that  omission. 

But  I  think  that  is  quite  different  from  requiring  a 

concession  of  past  misconduct  in  some  future  ad.  .  . 

The  Commission,  if  it  is  going  to  have  this  very  broad 

sweep  to  deal  with  practices  in  their  incipiency, 

ought  to  be  limited  to  dealing  with  these  practices 

only  in  the  future  and  not  in  any  effort  to  require 
some  continuing  mea  culpa  on  the  part  of  somebody 

who  might  have  been  in  a  sort  of  51-49  or  a  49-51 

position,  as  far  as  legality  is  concerned." 

Corrective  advertising 

In  discussing  corrective  advertising  in  relation  to 

recent  complaints  about  analgesic  advertising,  where 

the  contention  is  that  comparative  advertising  was 

misleading,  and  unfounded  scientifically,  Warnke 

was  troubled  by  the  proposed  relief.  That  is,  25  per- 
cent of  the  advertising  budget  would  have  to  be  spent 

in  corrective  advertising  over  a  two-year  period,  with 
the  alternative  of  not  advertising  the  product  at  all 

during  this  time  span. 

In  addition,  Warnke  pointed  out  that  there  have  been 
suggestions  that  the  FTC  should  not  have  to  wait 

until  the  end  of  a  long  proceeding  before  putting  a 

stop  to  an  advertisement  that  it  regards  as  false  and 

misleading.  "What  they've  suggested  is  that,  when  the 
FTC  files  a  complaint,  the  advertiser  should  be 

required,  in  the  alternative,  either  to  drop  the  ad  or 

else  to  put  a  flash  across  the  ad  which  says,  'Despite 
what  I  am  saying,  the  Federal  Trade  Commission  says 

I'm  a  liar.  .  .' 

"I  suspect  that  what  all  of  these  things  indicate  is  a 
degree  of  hostility  to  advertising.  This  has  been 

suggested  in  the  past,  but  I  think  that  it's  beginning 
to  show  up  more  and  more  and  that  the  federal  enforce- 

ment agencies  really  feel  that  advertising  is,  by  itself, 

somewhat  suspect.  .  .  This  overall  attitude  is,  at  least 

potentially,  a  very  grave  threat." 

Warnke  then  went  on  to  discuss  counter-advertising, 
which  is  quite  different  from  corrective  advertising. 

The  FTC  has  proposed  that  the  Federal  Com- 
munications Commission  should  afford  a  free  forum 

for  the  opponents  of  advertising,  for  those  who 

espouse  a  different  point  of  view  to  have  an  oppor- 
tunity to  get  through  to  the  American  public. 

No  free  rides 

Warnke's  opinion  is  that  those  who  have  an  opposite 
point  of  view  in  relation  to  a  particular  advertise- 

ment, or  a  particular  category  of  products,  should 

have  to  pay  to  present  that  view.  "The  opportunity  is 

really  all  that  ought  to  be  available,  not  a  free  ride." 

"As  I've  understood  it,  in  principle,  the  purpose  of  a 

seller's  advertising  is  not  to  present  all  sides  of  a 

controversial  subject.  It's  to  plug  his  product.  That's 

his  one  concern.  And  if  he  does  it  honestly,  that's 

really  all  that  ought  to  be  required  of  him." 

Warnke  felt  that  restrictive  control  over  adver- 

tising can  have  a  serious  effect  in  curtailing  adver- 
tising expenditures,  depriving  communications 

media  of  an  essential  source  of  revenue.  "I  would  not 
argue  that  this  contribution  justifies  the  permission  of 

false  and  deceptive  advertising  but  I  don't  regard  the 
history  of  advertising  as  a  threat  to  the  Republic.  .  . 

"I  support  a  vital  and  active  FTC.  It's  supported  me 
for  years.  But  an  indiscriminate  use  of  its  wide- 
ranging  authority  would  cause  an  economic  pain  that 

even  Preparation  H  won't  cure." 
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The  Impact  of  Consumerism  and  Environmentalism 

For  the  first  time,  many 

industrial  corporations 
find  themselves  in  the 

public  eye  and  forced  to 
talk  directly  to  the  public. 

Even  those  corporations 
which  make  and  sell 

consumer  products  often 

have  been  insulated  from 

the  man  on  the  street 

Now  that  insulation  is  being  stripped  away  as  seg- 
nrtents  of  the  public  make  their  demands  known.  So  the 

question  becomes,  how  best  to  conduct  this  dialo^e^ 
Through  existing  corporate  communications 

chanr>els,  of  course,  but  to  what  publics''  Obviously 
we  must  address  ourselves  not  only  to  the  environ- 

mentalists, but  also  to  legislators,  other  corporations, 

customers  and  suppliers,  the  financial  community, 

and  the  "public"-John  Q.  Citizen. 
Rtchard  N.  Confer,  Vice  President  and  General 

Director  of  Advertising,  Reynolds  Metals  Company* 

.  .  .  we  intend  to  com- 
municate [to  tfte  public]  a 

degree  of  sophistication 
that  makes  them  realize 

that  the  earth  will  never  be 

pure  again.  It  hasn't  txen 
pure  since  the  first  animal 
waste  trickled  into  tfte 

first  snowcapped  stream 

flowing  off  the  Rockies.  It 

will  never  be  pure  again.  There  is  waste  always  in  the 

world;  it's  a  question  of  managing  tf>e  environment 
Barry  Bergh,  Special  Assistant  to  the  Administrator 

of  the  Environmental  Protection  Agency 

Mr.  Confer  has  since  kefr  ReynoW*  arxj  tj  now  Kwideiit. 

Communkatiom  Coonseiors  Network,  Incorporated,  a  division 

of  the  InterpuMic  Group  of  Companies. 

While  the  twin  concerns  of  consumerism  and  environ- 

mentalism tOL'Ch  every  corporation  today,  Reynolds 

Metals  Company  has  been  involved  on  these  fronts 

for  a  number  of  years.  The  Environmental  Protection 

Agency  is  a  relatively  new  adjunct  of  the  federal 

government 

Both  organizations  have  had  to  shape  their  communi- 
cations efforts  to  create  a  fuller  understanding  of 

their  aims  and  objectives.  While  Reynolds  has  ttie 

benefit  of  seasoned,  in-place  communications 
echelons  with  experience  in  the  environmental  and 

consun>er  fields,  the  EPA  is  faced  with  the  difficult 

task  of  defining  its  communications  problems  while 

simultaneously  working  out  definitions  and  standards 

for  the  agency  itself. 

The  common  ground  they  share  is  that  neither  can 

function  effectively  without  public  support  of  its 

programs  and  goals.  And,  ultimately,  both  Reynolds, 

symbolic  of  major  industry,  and  the  EPA  need  to 
communicate  their  special  views  to  each  other. 

These  parallel  communications  challenges  became 
evident  in  talks  delivered  by  Richard  N.  Confer,  then 

vice  president  arxJ  general  director  of  advertising  at 

Reynolds  Metals  Company,  and  Barry  Bergh,  special 
assistant  to  the  administrator  of  the  Environmental 
Protection  Agency. 

At  Reynolds,  the  issues  of  consumerism  aryj  environ- 
mentalism had  linle  effect  on  the  organic  stnKture  of 

corporate  communications;  its  advertising  and  public 

relations  departments  were  entities  in  existence  for  a 

long  time.  Supplementing  these  departments  is  a  field 

system  of  four  regional  public  relations  offices 

providing  mobility  and  local  community  av^reness. 

But  Reynold's  communications— what  it  said,  how  it 
said  it,  and  to  whom— underwent  marked  char>ge. 

Effect  of  environmentalism 

In  1963,  Reynolds  started  the  first  high-speed 
manufacture  of  the  12-ounce,  all-aluminum  can. 

Advertising  soW  the  beer  and  soft  drink  industries 

and  the  general  public  on  the  aluminum  can's  advan- 
tages. Sales  mushroof-»ed.  Plants  were  buMt  around 

the  country  to  meet  denoand.  But,  as  Confer  related, 

"It  wasn't  too  lor>g  before  the  first  murmurings  of 
environmental  concern  were  making  themselves 

heard." 
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At  about  the  same  time,  Reynolds  started  its  reclama- 
tion program.  It  was  designed  to  make  recycling  a 

household  word  and  recycling  aluminum  a  part  of 
life.  Reynolds  hoped  the  program  would  also 
demonstrate  to  legislators  and  the  public  that  the 

solution  to  solid  waste  and  litter  "can  be  found  in 
technology  and  economics,  in  motivation  and 

incentives,  not  in  compulsion." 
Recycling  has  always  been  a  part  of  the  aluminum 
industry;  aluminum  is  too  valuable  to  throw  away, 
and  now  more  than  20  percent  of  the  aluminum  used 
in  manufacture  is  recycled  material. 

After  approaching  the  problem  of  retrieval  by 

appealing  to  the  public's  altruistic  and  charitable 
instincts,  Reynolds  soon  modified  its  programs  and 
offered  10  cents  a  pound  for  used  aluminum  cans. 
The  response  increased  slowly,  but  today  it  is 
exceptional,  and  the  program  is  becoming  national  in 
scope.  It  is  supported  by  advertising  in  a  variety  of 
media  and  by  public  relations  on  national  and  local 
levels. 

A  corporate  advertising  campaign  that  several  years 
ago  took  the  form  of  a  progress  report  on  recycling 
ideas  and  programs  was  followed  by  ads  which 
showed  that  the  program  was  working.  In  1972,  one 

Reynolds  ad  was  headlined:  "How  Aluminum  Can 
Help  Pay  Our  $5  Billion  Garbage  Bill."  "We  invited 
letters  to  learn  more  about  what  we  were  doing," 
reported  Confer.  "The  response  has  been  over- 

whelming." 

Confer  concluded  that  "the  greatest  impact  that consumerism  and  environmentalism  have  had  on 

Reynolds  is  the  sensitization  of  both  operations  and 
communications  people  within  the  corporation  to 
these  factors.  These  are  recognized  as  real  problems  in 

a  real  world  rather  than  some  passing  fad." 

Government's  appreciation  of  these  problems  is 
clearly  manifested  in  the  existence  of  the  Environ- 

mental Protection  Agency  itself,  now  about  two 

years  old. 
Reaction  at  the  EPA 

Dealing  with  the  complexity  of  environmental 

problems  at  such  a  tender  age  isn't  easy.  "We 
probably  have  a  more  difficult  job  to  do  than  other 
regulatory  agencies  because  we  work  in  a  field  not 

necessarily  new,"  said  Bergh,  "but  so  broad  and  in 
which  so  much  research  has  yet  to  be  done  that  we 
are  asked  practically  every  day  to  make  standards  and 
decisions  for  which  there  is  not  yet  scientifically 

verifiable  data." 
To  ease  this  problem  the  EPA  is  run  as  an  open 
agency  and,  under  the  Freedom  of  Information  Act, 
it  makes  available  to  the  public  all  of  the  evidence  that 
is  submitted  to  it,  on  which  its  decisions  are  based. 

"We  maintain  that  the  only  way  we  can  win  back  the 
confidence  of  the  American  people  in  their  public 
institutions  is  to  convince  them  of  the  extraordinary 

complexity  of  the  public  issues  of  the  day." 
To  do  this,  the  EPA  is  drawing  up  a  communications 

plan,  attempting  to  set  priorities  for  what  it  considers 

the  important  things  the  public  should  under- 
stand. The  basis  for  the  plan  is  a  benchmark  study, 

what  Bergh  calls  "a  very  sophisticated  piece  of 
attitude  research"  to  determine  people's  perceptions 
of  the  environment  and  environmental  hazards  right 
now.  This  will  serve  to  distinguish  between  what  the 
public  considers  a  nuisance  and  what  it  considers  a 
hazard. 

In  addition,  the  agency  is  focusing  on  a  five-year 
communications  plan.  Bergh  described  its  purpose: 

"to  communicate  to  people  some  of  the  truisms  that 
they  too  little  understand  about  environmental 
quality— what  it  means,  how  you  go  about  achieving 
it,  and  what  relationship  it  has  to  all  the  other 

activities  of  our  society." 
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Communicating  with  the  International  Business  Community 

Effective  international 

communications  demand 

extraordinary  perse- 
verance in  respect  to  tfiis 

most  basic  element  of 

communications: 

language.  Frankly,  many 

European  businessmen, 

journalists,  and  govern- 
ment officials  v^ith  vvtiom 

I  have  spoken  often  find  the  American's  eagerness  to 
impress  and  impose  working  to  our  disadvantage. 

They're  critical  of  our  communications  programs 
because  we  too  often  insist  on  asking  them  to  accept 

our  methods  in  our  language  on  their  premises. 

Richard  R.  Mau,  Director  of  Communications,  Sperry 

Rand  Corp. 

There  are  more  audiences 

to  reach  in  more  countries, 
and  their  attitudes  are 

already  colored  by  varying 

degrees  of  hostility.  Local 
business  and  financial 

communities  can  no  longer 

be  counted  upon  as 
natural  allies.  It  will  6e 

harder  to  make  local 

corporate  policy  jibe  with  global  corporate  policy  and 
to  communicate  both  without  contradiction. 

Robert  W.  Bowen,  Senior  Vice  President,  Hill  and 
Knowlton  International,  Ltd. 

tm 

As  multinational  business  expands  and  corporate 

profits  anributed  to  operations  outside  the  United 

States  increase  in  significance,  worldwide  and  worldly 

corporate  communications  programs  must  reach  out 

to  accomplish  around  the  globe  what  they  have 

traditionally  attempted  to  achieve  in  the  United 

States.  Many  U.S.  communications  programs  do  not 

travel  well,  although  fueled  by  good  intentions.  As  in 

the  U.S.,  the  currents  of  change-economic,  political, 

social-make  the  journey  difficult,  and  demanding  of 
artful  and  experienced  hands. 

Two  communicators  with  special  expertise  in  the 

international  area,  Richard  Mau  of  Sperry  Rand  and 

Robert  Bowen  of  Hill  &  Knowlton,  gave  the  seminar 

audience  a  realistic  view  of  the  practicalities  involved 

in  worldwide  corporate  communications. 

Mau  emphasized  three  basic  considerations: 

•  identifying  and  respecting  the  variables  that  exist 
in  corporate  communications  in  the  international 
marketplace. 

•  knowing  the  perspective  of  the  public  you  are 

attempting  to  reach. 

•  clearly  defining  the  future  course  of  action. 

Mau  pointed  to  the  "potential  abyss  of  understanding 
when  people  of  two  or  more  national  heritages 

attempt  to  exchange  ideas  through  generally 

inadequate  translations  of  their  native  languages: 

Your  audience  may  read  and  speak  English,  but  they 

think  and  work  in  their  native  language." 

Both  speakers  noted  the  impact  of  Servan-Schreiber's 
book.  The  American  Challenge.  Bowen  said  the  book 

was  "a  catalyst  to  existing  trains  of  thought.  In  an 
orderly  way  it  caused  Europeans  to  focus  on  what 

they  were  already  worried  about  but  had  not  articu- 
lated-whether  the  American  corporate  presence  was 

not  an  economic  Trojan  horse." 
Already,  counter  measures  are  being  taken  by  various 

nations  to  avoid  technological  and  economic 

dependence  on  the  United  States:  investment  restric- 
tions, controls  on  foreign  management,  and  proposals 

for  Europe-wide  corporation  laws  to  promote  mergers 
of  European  companies  so  they  can  compete  with  the 
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American  multinationals.  Mau  said  the  last  is 

illustrated  by  the  number  of  combines  being  formed 

to  compete  with  U.S.  computer  manufacturers.  He 
also  noted  that  current  studies  show  that  pollution, 

education,  and  government  control  are  now  concerns 

of  Europeans  as  well  as  Americans. 

Differences  'n  audienc? 

The  audience  for  international  communications  is 

different  in  character  and  size  than  the  U.S.  audience. 

The  relationship  of  national  and  state  governments 

with  industry  and  labor  unions  differs  from  country 

to  country.  Trade  associations  are  far  more  effective 

as  spokesmen  for  industry  than  are  their  U.S. 
counterparts. 

Mau  continued,  "Europeans  are  persuaded  and 
kept  informed  in  much  the  same  manner  as 

Americans,  but  in  Europe  fewer  individuals  carry 

more  influence.  It's  a  smaller  universe  of  opinion 
leaders,  but  their  power  is  far  more  substantial  in 

most  respects  than  in  the  United  States.  Control  of 

major  companies  tends  to  be  held  by  fewer  people 
.  .  .  Officials  of  banks  are  more  important  in  Europe 

because  in  many  countries  the  banker  also  serves  as 
stockbroker.  Government  officials  tend  to  have  more 

power  over  the  economy  .  .  .  they  work  closely  with 

business  management."  Mau  proposed  that  com- 
munications planning  must  consider  these  differences 

as  well  as  anticipate  public  issues  which  are  coming  to 
the  surface  in  other  countries. 

Robert  Bowen  saw  the  last  few  years  in  Europe  as  a 

period  during  which  a  number  of  sleeping  dogs 

awoke.  "In  the  last  two  years  there  has  been  a  steady 
polarization  of  attitudes  in  Europe,  with  government, 

business,  and  labor  unions  increasingly  making 

common  cause  for  different  reasons— and  in  ways 
often  hostile  to  the  interests  of  American 

multinationals." 

Governments  are  alarmed  about  the  U.S.  balance  of 

payments.  Currency  revaluations  have  dissipated  the 
cordial  relations  that  existed  between  American  and 

European  businessmen  and,  in  their  stead,  there  is  grow- 
ing resentment  and  nationalism.  Labor,  traditionally 

weak  on  the  international  plane,  is  now  trying  to 

organize  across  national  boundaries.  And  hovering 
above  is  the  Common  Market  Commission,  whose  first 
antitrust  action  was  directed  toward  an  American 
company. 

Bowen  advised  that  these  problems  could  be  dealt 

with  in  a  number  of  ways: 

•  more  international  travel  by  a  greater  number  of 

corporate  executives. 

•  the  development  of  more  truly  multilingual  young 
executives  than  ever  before. 

•  teaching  American  businessmen  more  about 

how  to  deal  with  state-owned  companies  and  become 
more  at  ease  philosophically  with  foreign  governments, 
which  are  much  more  involved  with  their  economies 
than  is  ours. 

•  encouraging  the  present  trend  toward  greater 

European  direct  investment  in  this  country,  and  help- 
ing to  publicize  the  extent  of  European  investment 

here  so  European  opinion  leaders  will  be  aware  of 
their  stake  in  the  U.S.  economy. 
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Communicating  with  the  Financial  Community 

Perhaps  the  most  practical 

and  economical  job  that 

corporate  advertising  can 
do  is  to  presell  the  people 
who  are  the  financial 

community's  clients  and 
reinforce  and  supplement 

your  personal  and  printed 
communications  with  Wall 

Street  and  your  share- 
holders. 

Bruce  Friedlich,  Chairman  and  Chief  fxecutive 

Officer,  Friedlich,  Fearon  &  Strohnneier 

If  you  can  find  a  dynamic 

company  official  who  is 
hardhitting,  but  not  too 
hardhitting,  thoroughly 

honest,  but  not  too 

thoroughly  honest, 
articulate  in  the  best  sense 

of  a  good  sales  type,  but 
armed  with  information, 

with  a  knowledge  of -and 

this  is  important-who  the  analysts  are  .  .  .  and 
supported  with  the  full  backing  of  top  management 

in  his  company— if  you  can  find  him,  I  think  you 
would  go  a  loryg  way  in  solving  your  problem,  if  there 

is  one,  of  successful  corporate  communications  with 
Wall  Street. 

William  I.  LaTourette,  Senior  Vice  President,  E.F. 
Hutton  &  Co. 

One  of  the  key  tasks  of  the  corporate  communicator 
is  to  keep  the  investment  community  apprised  of  all 

the  salient  aspects  of  his  company's  performance.  The 
assignment  is  continuous,  sensitive,  and  perhaps  the 

most  difficult  of  all.  What  is  the  makeup  of  the 

audience-and  who  are  the  key  targets  within  the 
audience— for  financial  communications?  What  are 

the  best  methods  for  reaching  the  financial  com- 

munity? What  do  you  say  when  you've  got  them? 

These  questions  and  others  were  deftly  answered  by 

two  men  with  special  expertise  in  finance  and 
financial  communications:  William  LaTourette  of 

E.F.  Hutton  and  Bruce  Friedlich,  who  heads  an 

advertising  agency  which  creates  effective  corporate 

financial  campaigns  for  a  number  of  major  clients. 

LaTourette's  talk  was  hard-hitting,  incisive-and  off 
the  record.  He  cited  a  number  of  cases  of  effective 

and  not  so  effective  corporate  dealings  with  Wall 

Street,  took  the  seminar  participants  behind  the 

scenes  of  recent  Street  activity,  and  left  them  with 

revealing  insights  into  how  best  to  make  their 

corporations  heard  and  heeded  by  the  financial 

professionals.  A  theme  running  throughout  his 

talk  was:  know  who  the  analysts  and  the  other  key 

influentials  in  financial  firms  are,  give  them  the 

information  they  need-give  it  to  them  honestly-and 
most  important,  pave  the  way  for  direct  contact 

between  corporate  management  and  the  financial 
marketmakers. 

Rounding  out  the  seminar's  view  of  financial  com- 
munications, Friedlich  was  not  off  the  record,  but 

very  much  on  the  mark.  His  "simple"  definition  of  its 
role:  "To  tell  the  financial  community  what  manage- 

ment is  doing  to  increase  the  value  of  the  enterprise." 
Credibility  is  basic 

He  joined  with  LaTourette  in  pointing  out  that 

credibility  of  the  message  is  basic.  Given  the  right 

message,  who  do  you  deliver  it  toi*  Friedlich  defined 
the  financial  community  as  the  stockbroker,  the 

banker,  the  individual  investor— rar>ging  from  the 

sophisticate  to  the  very  naive-the  institutional 
investor,  the  pension  plan,  the  mutual  fund,  the 

insurance  company,  the  bank  and  trust  depart- 

ment. .  ."  but  most  of  all,  it  is  the  security  analyst." 

33-291   O  -  78  -  10 
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How  many  analysts  have  to  be  reached?  "We  are 
talking  about  only  100  or  200  analysts  in  Wall  Street 
firms  or  institutions  who  are  crucial  to  your  com- 

pany. If  you  are  a  pharmaceutical  company  you  need 
talk  to  only  two  analysts  and  an  assistant  at  Merrill 
Lynch.  These  analysts  are  at  the  heart  of  your 

corporate  communications  target  and  they're  not 
easy  men  to  iafluence." 
The  analyst  can  be  reached  through  direct  contact 
with  top  management,  and  with  printed  materials, 

but  "in  one  year,  the  typical  security  analyst  is 
subjected  to  somewhere  between  600  and  1 000  annual 
reports  .  .  .  thousands  of  quarterly  reports,  business 
and  trade  publications,  and  thousands  of  routine 
publicity  releases,  earnings  reports,  etc.  .  .  With  about 

40,000  public  companies,  all  with  disclosure  needs- 
and  ambitions  for  higher  price-earning  ratios-he  is 

the  target  of  a  blizzard  of  information." 

Friedlich  focused  on  the  use  of  printed  communica- 
tions; first  the  press  release.  He  concluded  that 

"reaching  the  analyst  via  news  columns  is  like  sending 
a  lettuce  leaf  via  a  rabbit."  He  backed  this  contention 
by  reporting  on  a  fast  survey  he  had  done  at  the  New 
York  Times  and  the  Wall  Street  Journal.  The  former 

gets  over  1,000  corporate  press  releases  every  business 

day.  The  latter  gets  what  was  described  as  "two 
waist-high  wastebaskets-full." 
Abolish  annual  reports? 

Moving  to  the  other  mainstays  of  printed  corporate 
communications,  annual  reports  and  corporate 
advertising,  he  contended  that  annual  reports  are 
largely  outdated  or  beyond  serving  their  original 

purpose.  "Too  many  annual  reports  are,  literally, 
monuments,  ego  trips,  gilded  lilies.  All  too  often  the 
package  is  not  what  the  company  is,  but  what  the 

company  would  like  to  be."  In  fact,  the  investment 
professionals  know  almost  everything  that  appears  in 
an  annual  report  long  before  it  appears. 

"I'd  like  to  suggest  that  annual  reports  be  abolished, 
at  least  in  their  present  form,"  said  Friedlich.  He 
recommended  that  a  continuous  flow  of  information 
through  sufficiently  detailed  quarterly  reports  would 

be  more  responsive  to  the  financial  community's 
needs.  "I'd  even  suggest  that  the  fourth  quarter 

report  not  wait  for  the  audited  figures." 
To  supplement  these  financial  reports,  which  would 
also  be  sent  to  shareholders,  Friedlich  recommended 
advertising  and  described  the  advertising  audience  in 
this  way: 

"This  community  is  structured  like  a  target.  The 
center  of  your  target  is  a  few  hundred  out  of  about 
15,000  security  analysts.  Their  recommendations  go 
to,  and  may  be  acted  upon  by,  perhaps  43,000 
institutions,  50,000  stockbrokers  with  NYSE  firms 
.  .  .  who  sell  to  your  own  shareholders,  plus  from  one 
to  five  million  businessmen  and,  potentially,  to  some 
thirty  million  total  investors.  Beyond  this  are  wider 
circles,  which  include  the  general  public  and  your 

special  publics. 

"The  appeal  of  your  company  becomes  a  major 
factor  in  whether  (or  to  whom)  the  analyst  or  broker 

recommends  your  securities." 

Friedlich  took  a  dim  view  of  "good  guy"  social 
program  advertising,  feeling  that  it  misses  the  cynical 

Wall  Streeter.  "They  consider  it  wasteful  and 

blatantly  self-serving." 
He  suggested  that  there  is  a  much  tougher 

"consumerism"  among  the  investment  professionals. 
"They  want  to  know  more  about  the  ingredients  in 
your  product  and  profit-more  than  they  want  to 

know  how  you  feel  about  Motherhood." 
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The  Future  Environment  for  Corporate  Communications 

i 

/  think  consumerism, 

en  vironmen  talism, 

hostility  to  economic 

institutions,  hostility  to 

their  values-including 

achievement,  advance- 
ment, work,  orientation  to 

the  future,  an  interest  in 

technology,  an  interest  in 

planning,  rationality- 
hostility  to  all  these  things  is  probably  here  to  stay, 

and  is  very  rapidly  growing  stronger.  It  is  likely  to  be 

led  by  intellectuals  in  the  artistic  creative  sector .  .  . 

and  it  is  likely  to  be  shared  by  many  people  in  the 

business  community  itself. 

Anthony  Wiener,  Chairman,  Research  Management 
Council,  Hudson  Institute 

IL 

Anthony  Wiener  and  the  other  seers  at  the  Hudson 

Institute  are  presently  developing  a  study  of  the 

corporate  environment,  1975  to  1985.  Wiener  said  the 

study  was  not  an  attempt  to  predict  what's  going  to 
happen  in  another  ten  years  but  an  aid  to  plan- 

ning, a  search  for  unforeseen  contingencies.  His 

analysis  of  forces  shaping  the  environment  and  re- 
lated trends  was  consequently  not  only  to  the  point 

but  filled  with  a  number  of  valuable  perspectives. 

Some  of  his  views  in  summary: 

•  The  prospects  of  growth  rates  in  various  parts  of 
the  world  indicate  that  inequalities  in  the  distribution 

of  income  are  likely  to  continue  and  in  some  cases 

grow  worse.  It  will  be  well  into  the  1980's  before 
many  European  countries  have  living  standards 

comparable  to  the  American.  About  1985,  unless 

something  has  changed,  the  difference  in  labor  costs 
and  the  difference  in  living  standards  between  the 

U.S.  and  the  rich  countries  of  Western  Europe  will 

have  disappeared.  The  highest  growth  rate  in  Europe 
is  that  of  France,  and  in  another  15  to  20  years, 

France  will  be  the  richest  country  in  Europe.  Great 

economic  gaps  will  still  exist  between  the  developed 

and  underdeveloped  countries. 

•  The  state  of  our  society,  or  the  U.S.  economy,  has 

become  post  industrial.  About  twenty  years  ago,  we 

began  to  employ  more  people  in  the  service  sector 
than  in  the  manufacturing  sector,  with  practically  no 

increase  in  the  manufacturing  sector  and  a  great 

decrease  in  the  agricultural  sector. 

•  Because  the  markets  of  a  service-dominated 

economy— i.e.  transportation,  communications, 
insurance-are  different  from  those  in  manufacturing, 

they  are  more  subject  to  government  regulation  and 

certain  manufacturing  activity  gets  redefined  and 

perceived  differently.  A  company  is  no  longer 

perceived  as  putting  widgets  on  the  market  and  selling 

them  on  an  intrinsic  basis;  it  is  perceived  as  pro- 
viding certain  kinds  of  services  which  are  connected 

with  widgets. 

•  Are  there  limits  to  growth  that  are  physical,  that 

are  imposed  by  limitations  of  energy,  resources,  the 

capacity  of  the  environment  to  absorb  pollution,  etc., 

as  indicated  by  the  recent  Club  of  Rome  study?  "All 
this  IS  nonsense,  because  the  things  we  are  going  to 

do,  with  environment,  resources,  and  food  supply. 
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etc.,  are  likely  to  be  just  as  exponential  as  they  have 

been  in  the  past.  That  doesn't  mean  we  can  go  on 
forever.  What  it  does  mean  is  that  we  do  not  know 

the  limits." 
•  New  middle  classes  are  emerging  all  over  Europe,  in 
Japan,  in  countries  like  Brazil  and  Mexico,  and  other 
places  in  the  world.  In  the  past,  periods  of  great 
renascence  and  great  creativity  paralleled  a  sudden 
emergence,  an  upward  thrust,  of  some  new  group 
in  society.  But  these  new  middle  class  advances  point 
in  the  direction  of  a  new  kind  of  renascence,  which  is 
directed  against  business,  against  economic  activity, 
against  the  very  economic  institutions  that  have  given 
rise  to  the  prosperity. 

•  The  new  pressures  on  business-consumerism, 
environmentalism,  corporate  social  responsibility-are 
here  to  stay.  Corporations  cannot  take  a  low  profile. 

"If  there  is  a  battle  of  persuasion,  it  had  better  be 

joined." •  The  confidence  of  Americans  in  every  institution 
has  decreased,  but  it  has  decreased  more  for  business 
than  for  other  institutions,  and  more  for  some  sectors 
of  business  than  others. 

•  While  it  is  true  that  there  is  hostility  toward 

multinational  corporations  in  Europe,  these  corpora- 
tions meet  very  real  needs  in  terms  of  their  capacity 

to  transfer  capital,  technology,  and  management  skills, 
and  to  provide  development  which  would  not 
otherwise  occur.  What  is  happening  is  conflict 
between  two  pulls  in  opposite  directions. 

•  Strategically  placed  minorities  make  a  huge 
difference  in  terms  of  social  change.  The  dominant 
values  of  communicators  in  society-academics, 
journalists,  intellectuals— are  hostile  to  business  and 

economic  institutions.  "We're  quite  sure  that  this  has 
something  to  do  with  the  increase  in  affluence,  that 
affluence  is  going  to  continue  to  increase,  and  the 

hostility  will  continue  to  increase." 
•  It  would  be  a  mistake  for  business  to  promise  more 
than  it  can  deliver  in  relation  to  corporate  social 
responsibility.  Business  cannot  afford  to  say  it  is 

setting  forth  to  solve  the  nation's  problems.  "In 
another  five  or  ten  years,  those  problems  will  still  be 
with  us,  not  solved,  and  businessmen  will  be  blamed 

for  not  having  solved  them." 
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A  Word  from  Fortune 

The  FORTUNE  Corporate  Communications  Seminar 

clearly  indicated  that  corporations  and  their  com- 
munications directors  are  actively  responding  to  the 

changing  environment  in  which  business  operates 
today.  How  well  they  succeed  will  depend  on  more 

than  their  awareness  and  creativity.  It  will  ultimately 

be  decided  by  how  effective  their  programs  are  in 

reaching  the  audiences  for  whom  they  are  intended; 

not  an  easy  task  in  the  face  of  the  information  deluge 
that  envelops  us  all. 

As  so  many  of  the  seminar  speakers  noted,  pinpoint- 
ing target  audiences  is  one  of  the  most  important 

steps  in  making  corporate  communications  work.  No 
corporation  can  afford  to  talk  with  equal  emphasis  to 

everyone,  but  it  can  focus  its  communications  on 

those  people  who  carry  the  most  influence— in 
customer  markets  and  in  money  markets,  in  echelons 

of  social  activists  and  in  centers  of  government,  in 

traditional  U.S.  business  communities  and  in  indus- 

trial capitals  of  the  world. 

In  the  end,  it  is  not  how  many  are  exposed  to  a 

corporate  message  that  counts,  but  how  many  of  the 

right  people  absorb  it,  understand  it,  and  have  the 

power  to  act  on  it. 

Generating  response  to  corporate  communications  by 

the  right  people  is  FORTUNE'S  traditional  role,  and  a 
continuing  one.  The  Corporate  Communications 
Seminar  was  an  extension  of  that  responsibility.  And 

we  intend  to  keep  the  dialogue  going  in  the  future. 

If  you  would  like  additional  copies  of  "Crosscurrents 

in  Corporate  Communications,"  write  to: 

James  B.  Hoefer 

Advertising  Director 
FORTUNE 

Time  &  Life  Building 

Rockefeller  Center 

New  York,  N.Y.  10020 
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Seminar  Participants 

Edward  Ackerman 

Director  of  Corporate  Communications 
Diamond  Shamrock  Corp. 

Howard  H.  Babcock 
Director  of  Public  Relations 
PPG  Industries  Inc. 

Barry  Bergh 

Special  Assistant  to  the  Administrator 
Environmental  Protection  Agency 

Robert  Bowen 
Senior  Vice  President 
Hill  &  Knowlton 

Henry  L.  Brown 

Vice  President-Corporate  Public  Relations 
National  Distillers  &  Chemical  Corp. 

Henry  Buccello 
Senior  Vice  President 

Compton  Advertising 

H.  Allen  Carroll 

Advertising  Director 
American  Telephone  &  Telegraph  Co. 

C.  Frederick  Charlton 

Vice  President— Advertising 
First  National  Bank  of  Chicago 

H.  W.  Cloke 

Vice  President/Public  Relations  &  Advertising 
North  American  Rockwell 

Richard  N.  Confer 

Vice  President/General  Director  of  Advertising 
Reynolds  Metals  Company 

Charles  Crowe 

Advertising  Director 
General  Dynahiics  Corp. 

David  J.  Curtin 

Vice  President/Director  of  Communications 

Xerox  Corporation 

Herbert  Decker 
President 

Medion,  Inc. 

Ash  Dunham 

Manager  Corporate  Marketing— Communications 
Westinghouse  Electric  Corp. 

William  P.  Dunlea,  Jr. 
Vice  President 

Campbell-Ewald  Co. 

Maurice  Easton 

Special  Assistant— Corporate  Affairs 
Environmental  Protection  Agency 

Herbert  A.  Erickson 

Director,  Corporate  Advertising  &  Promotion 
Monsanto  Company 

William  N.  Flory 

Vice  President— Marketing  Services 
Harris  Trust  &  Savings  Bank 

Bruce  Friedlich 
Chairman  &  CEO 

Friedlich,  Fearon  &  Strohmeier 

Lee  Heffner 

Corporate  Staff 
Time,  Inc. 

Owen  Hock 

Director  of  Corporate  Marketing  Services 
Memorex  Corporation 

James  B.  Hoefer 
Director  of  Advertising 
FORTUNE 

Joseph  Kerrigan 
Public  Relations  Director 
The  Austin  Company 

William  I.  LaTourette 

Senior  Vice  President 
E.  F.  Hutton  &  Co. 

Basil  Littin 

Director,  Office  of  Public  Affairs 
Department  of  Commerce 

Rodney  Markley 

Vice  President/Washington  Staff 
Ford  Motor  Company 

Richard  Mau 

Director  of  Communications 

Sperry  Rand  Corp. 

Robert  E.  McGinley 

Vice  President-Advertising 
Greyhound  Corporation 

Dr.  Virginia  Miles 
Senior  Vice  President 

Young  &  Rubicam 

Paul  McG.  Miller 

Director  Corporate  Communications 
Irxjian  Head  Inc. 
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Appendix 

"Business  Needs  to  do  a  Better  Job  of  Explaining  Itself  by  Max  Ways. 
Reprinted  from  Fortune,  September,  1972. 

'Trends  in  Public  Attitudes  Toward  Business  and  the  Free  Enterprise 

System,"  Thomas  W.  Benham,  President,  Opinion  Research  Organization. 
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Business  Needs  to  do  a  Better  Job  of  Explaining  Itself 

by  Max  Ways 

"The  solar  system,"  said  Ralph  Waldo  Emerson  in  one 

of  his  unanswerable  sentences,  "has  no  anxiety  about 

its  reputation." 

Nice,  no  doubt,  for  the  solar  system,  but  what  else 

can  afford  so  lordly  a  detachment?  Not  the  U.S. 

business  community,  which  is,  right  now,  desperately 

worried  about  its  reputation,  so  anxious  that  it  tends 
to  shrink  back  into  its  shell. 

Such  timorous  occlusion  can't  be  the  right  business 
response  to  calumny.  Nor  would  the  reputation  of 

business  be  brightened  by  a  new  outburst  of 

aggressive  boasting,  a  tactic  tried  all  too  thoroughly  in 

the  past.  Nor  does  it  do  much  good  to  blame  "the 

intellectuals."  The  root  of  the  difficulty  lies  deeper. 

For  decades  business  has  been  underestimating  the 

gravity  and  the  nature  of  its  public-relations  problem. 
The  truth  is  that  there  has  never  been  a  wide  and 

solid  understanding  of  the  business  system.  As  it 

becomes  more  complex,  as  it  gets  more  deeply 

involved  in  such  questions  as  the  tax  structure  or 

environmental  protection,  the  public's  inadequate 
understanding  of  business  will  cause  more  and  more 

trouble.  The  defect  lies  more  in  the  quality  than  in 

the  quantity  of  the  corporate  messages.  Despite 

torrents  of  advertisements,  press  releases,  and  internal 

corporate  communications,  misunderstanding  and 

ignorance  of  the  business  scene  remain  widespread. 

The  public  needs  to  know  more  than  it  does  about 

business-about  its  products,  its  processes,  its 
performance,  its  profits,  its  motivations,  its  internal 

relations,  and  the  ways  all  these  are  changing.  From 

this  premise  a  basic  strategy  of  public  relations 

emerges:  business  should  do  a  better  job  of  explaining 
itself.  Until  it  does,  it  will  not  be  able  to  defend  itself, 

much  less  to  counterattack  its  critics.  A  strategy  of 

explanation  would  influence  the  handling  of  many 

day-to-day  matters-the  way  ads  are  conceived,  the 
way  periodic  corporate  reports  are  written,  the  way 

queries  from  the  press  are  handled. 

What  a  strategy  of  explanation  implies  can  be  more 

clearly  seen  in  a  perspective  that  includes  the  past 

evolution  of  the  anti-business  attitude  and  its  future 

dangers. 

Current  anti-business  sentiment  is  no  summer  squall, 

no  mere  election-year  flap,  no  recession-born  disen- 

chantment, no  transient  hostility  stirred  up  by  a  few 

malcontents.  It  would  be  unwise,  for  instance,  to 

assume  that  Ralph  Nader  created  the  wave  of  con- 
sumer resistance;  he  vocalized  feelings  already  present 

in  the  public.  Nor  was  the  outburst  of  populism  in 

the  1972  Democratic  primaries  a  projection  of 

George  McGovern's  limited  ability  to  read  profit-and- 
loss  statements;  his  soak-the-corporation  tax 
proposals  reflected  widely  held  beliefs.  The  ill  repute 

of  business  would  still  flourish  if  Nader  started  doing 
commercials  for  General  Motors  or  if  McGovern, 

awed  by  the  possibility  of  administering  the  federal 

budget,  decided  to  learn  arithmetic. 

That  28  percent  profit 

The  picture  of  reality  that  people  have  in  their  heads 

shapes  their  emotions  and  actions.  For  example,  the 

U.S.  public  has  long  held  a  wildly  erroneous  notion  of 
the  size  of  business  profits.  A  recent  survey  showed 

that  the  public's  estimate  of  after-tax  profits  as  a 
proportion  of  total  sales  centered  at  28  percent.  This 
is  more  than  five  times  the  actual  level  of  profit 

margins  in  recent  years.  All  by  itself,  such  a  grossly 
mistaken  estimate  of  profits  goes  far  to  explain 

demands  that  corporations  should  pay  higher  taxes, 

increase  wages,  and  absorb  environmental  costs- 
while  holding  the  line  on  prices.  No  wonder  millions 

of  Americans  feel  unfairly  treated  by  the  economic 

system.  A  more  drastic  "redistribution  of  income" 
through  the  tax  structure  would  indeed  be  feasible  if 

after-tax  profits  amounted  to  $250  billion  instead  of 

$46  billion. 

Other  consequences  follow  from  other  mistaken 

public  notions  about  business.  Many  of  the  brightest 

young  men  and  women  will  continue  to  turn  their 

backs  on  business  because  they  believe  that  corporate 

careers  are  stultifying  to  personal  development, 

devoid  of  intellectual  challenge,  and  subversive  of 

true  social  values.  Many  who  do  enter  business  will 

continue  to  think  they  are  selling  their  integrity  for 

material  gain.  The  public's  exaggerated  notion  of 
corporate  power  will  result  in  the  passage  of  more 

laws  that  add  to  the  cost  of  production  without  any 

proportionate  benefit  to  the  public.  Many  consumers 

will  continue  to  take  little  joy  from  what  they  buy 

because  they  think  they  are  victims  of  a  system  that 

is  dishonest,  insensitive,  oppressive,  and  inhuman. 
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In  short,  the  declining  reputation  of  business  could, 
unless  it  is  reversed,  weaken  the  internal  morale  of 
corporations  and  so  poison  the  relation  between 
business  and  the  rest  of  society  that  the  quality  of 
American  life  would  deteriorate. 

Unlike  the  solar  system,  which  can  ignore  human 
opinion,  any  pattern  of  relations  between  men 
depends  upon  a  measure  of  mutual  understanding  and 
respect.  The  freer  the  men,  the  greater  this 
dependence  will  be.  And  since  prosperity  contributes 
to  freedom,  a  prosperous  society  has  more  need  to 
understand  and  respect  its  own  economic  system  than 
a  poor  society  in  which  material  necessity  can  coerce 
a  cooperation  that  may  not  be  freely  and  intelligently 
given.  A  prospering,  highly  educated,  democratic 

people,  like  today's  Americans,  will  not  assent  to  an 
economic  system  merely  because  it  produces  a  lot  of 
goods  and  services.  If  people  view  the  system  as 
grossly  unjust  or  tyrannical  or  deceitful  they  will, 
even  at  a  cost  to  themselves,  withhold  their  full 
cooperation. 

Eating  our  weight  in  beef 

What  can  business  do  to  attain  a  higher  level  of  public 
understanding  and  trust?  Should  it  perform,  by 

public-relations  techniques,  plastic  surgery  upon  its 

"image"?  Or  reform  its  actual  practice? 

One  businessman  who  rejects  proposals  that  business 

can  cure  its  reputation  by  public-relations  poultices  is 
Irwin  Miller,  chairman  of  Cummins  Engine.  Since 
few,  if  any,  businessmen  have  a  better  reputation. 

Miller's  view  is  worth  attention.  He  says:  "The 
corporation  is  not  unlike  the  individual.  It  achieves  a 
good  reputation  if  it  deserves  it.  Image  and  reputation 

follow  performance  and  service  to  the  community." 

This  is  the  traditional  view  of  a  Christian  gentleman- 
and  all  men  of  good  will  would  like  to  believe  it.  But 
was  it  true,  even  in  a  simpler  world  than  ours,  that 
public  opinion  infallibly  awarded  to  everyone  the 
reputation  he  deserved?  In  our  complex  world  it 

would  not  be  easy  to  appraise  business  by  Miller's 
standards-"performance  and  service  to  tfie  com- 

munity"—even  if  there  were  a  firm  consensus  on  what 
those  two  terms  meant  "Performance,"  for  instance, 
now  means  more  than  mere  efficiency  in  supplying 
goods.  But  nobody  is  quite  sure  how  to  define  other 
standards  that  are  emerging. 

At  any  given  moment  the  public  must  have  in  mind 
some  criteria,  however  imprecise,  of  what  constitutes 
a  satisfactory  performance  by  business.  The  public 

keeps  raising  its  standards— as,  in  an  achieving  society, 
it  should.  Trouble  develops  because  the  public  is  not 
aware  of  how  rapidly  it  raises  its  standards.  Because  it 
believes  its  standards  are  unchanging,  it  tends  to 
perceive  business  performance  as  moving  backward. 

A  simple  example  of  this  optical  illusion  is  provided 
by  the  recurrence  a  few  months  ago  of  the  perennial 
uproar  over  the  retail  price  of  beef.  Prices  were 

described  as  "out  of  sight"  or  "impossible"  and  other 
words  indicating  that  consumers  could  not  get  as 
much  beef  as  they  were  accustomed  to  eat.  How 
many  of  the  enraged  housewives  were  aware  that  the 
per  capita  consumption  of  beef  in  the  U.S.  has  risen 
in  almost  every  year  since  World  War  II?  We  are  now 
eating  115  pounds  of  beef  per  person  per  year,  more 
than  double  the  1938  level  and  30  percent  higher 
than  that  of  ten  years  ago. 

Maybe  the  price  of  beef  is  in  some  sense  "too  high." 
Markets  do  lift  specific  prices  to  levels  that  are 

supposed  to  discourage  demand.  But  it's  one  thing  to 
know  that  the  price  of  beef  has  been -rising  in  the 
presence  of  surging  demand,  and  another  to  believe  it 
has  been  manipulated  upward  by  greedy  meatpackers 
and  butchers.  Though  the  production  of  beef  in  the 
U.S.  is  two  and  a  half  times  what  it  was  in  1951,  the 
breeding  of  cattle  still  cannot  keep  up  with  the  rise  in 
population  and  the  sharper  rise  in  real  incomes.  How 
many  newspapers  or  TV  newscasts  mention,  just 
factually,  the  rising  consumption  of  beef  when  they 
report  these  passionate  consumer  outbursts? 

Here  is  a  clear  case  of  a  discrepancy  between  what  has 
actually  been  happening  and  what  the  public  thinks 
has  been  happening.  Much  of  the  ill  repute  of 
business  arises  from  such  misconceptions,  which,  in  a 

complex,  prospering  society,  are  bound  to  occur 
unless  there  is  a  huge  and  intelligent  effort  to  keep 
the  people  informed.  The  absence  of  such  an  effort 
explains  why  the  reputation  of  business  has  in  the  last 
twenty-five  years  been  getting  worse,  while  the 
performance  of  business,  by  almost  any  economic  or 
social  or  moral  standard,  has  been  getting  better. 
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And  then  came  Phil,  the  Finagler 

A  public-relations  problem  does,  indeed,  exist  and  it 

is— at  least  partly-independent  of  actual  business 
performance  or  behavior.  The  problem  ranges  all  the 

way  from  the  moral  validity  of  the  market  system 

itself,  which  is  far  from  universally  accepted,  down  to 

the  day-to-day  dealings  of  corporations  with  the  press 
and  with  individual  customers  and  employees. 

Obviously,  this  problem  is  not  going  to  be  solved  by 

gimmick ful  flackery.  But  neither  is  it  going  to  be 

solved  by  quiet  business  virtue  or  by  the  supposedly 

healing  passage  of  time.  Improvement  of  the  business 

reputation  has  to  start  with  the  recognition  that  the 

problem  goes  back  a  long  way  and  is  getting  tougher 

every  year. 

At  no  time  in  the  American  past  did  business  ever 

enjoy  full  public  understanding  and  approval.  This 
fact  has  been  somewhat  obscured  because  most 

twentieth-century  historians  dwell,  in  wonderment  or 

irony,  upon  nineteenth-century  sermons  and  moral 
tracts  praising  the  business  influence  on  American 
life.  Moralists  who  took  this  line  were  impressed  by 

the  business  system's  stress  on  personal  responsibility 
and  self-improvement  in  the  material  realm,  a  stress 
that  seemed  to  reinforce  fundamental  teachings  in  the 

moral  realm.  More  or  less  consciously,  the  emergent 

American  business  system  was  being  compared  to  the 

rigidly  stratified  societies  of  traditional  Europe  where 
each  man  was  supposed  to  follow  a  path  set  by 
society. 

Many  of  the  pro-business  moralists  so  grossly  over 
stated  their  thesis  that  they  seemed  to  be  placing 

prosperity  next  to  godliness  There  was  bound  to  be  a 

reaction.  The  disenchanting  discovery  that  Horatio 

A\ger's  Phil,  the  Fiddler  did  not  provide  a  perfect 
paradigm  of  how  material  success  relates  to  virtue  was 
certain  to  produce  a  thousand  later  books  in  which 

the  businessman  would  appear  as  Phil,  the  Finagler. 

But  even  in  the  heyday  of  the  pro-business  moralists 
there  was  a  vocal  dissent-and  also  a  silent  absence  of 

assent.  The  group  now  known  as  the  intellectuals 
included  at  all  times  some  who  despised  what  they 

called  "moneygrubbing."  Romantic  writers, 
especially,  were  inclined  to  prefer  the  aristocracy  to 

the  bourgeoisie.  It  was  "no  accident,"  as  the  Marxists 
say,  that  the  semifeudal  American  South,  soon  to  go 

to  war  against  the  moneygrubbers,  reveled  in  the 

chivalric  extravaganzas  of  Walter  Scott. 

Far  below  such  levels  of  literacy  were  inarticulate 

millions,  white  and  black,  who  had  little  reason  to 
admire  and  little  need  or  chance  to  understand  the 

emergent  business  system.  No  business  missionaries 
tried  hard  to  convert  the  emancipated  slaves  or  the 

immigrants  from  Europe  who  went  to  work  driving 

railroad  spikes  or  digging  coal.  Nor  was  there  much 

effort  to  proselytize  the  sons  and  daughters  of  the 

agrarian  society,  north  and  south,  as  they  left  the 

farms  to  enter  the  very  different  world  of  industrial 

capitalism.  The  economic  cooperation  of  all  these 

groups  was  ensured  by  material  necessity.  Apathy  and 

illiteracy  delayed  the  growth  of  their  political  power. 

Today,  their  grandchildren  are  in  a  far  different 

position-educationally,  politically,  economically. 
They  have  to  be  sold  on  the  system.  And  a  great 

many  of  them  have  never  been  sold. 

The  nonfeasance  of  the  intellectuals 

Probably  the  high  point  of  business  prestige  in  the 

U.S.  (though  surely  not  the  high  point  of  its  per- 

formance) was  reached  in  the  1920's.  Even  then 
business  was  considered  good  only  until  the  adjective 

"big"  was  put  in  front  of  it;  then  it  was  bad.  Since  big 
business  was  destined  to  become  more  conspicuous, 

the  base  of  later  criticism  was  already  laid  fifty  years 

ago.  By  the  late  1920's  the  pro-business  moralists 
were  no  longer  in  the  ascendant.  The  intellectuals  had 

begun  the  shift  toward  more  emphatic  anti-business 
amtudes,  a  trend  that  greatly  accelerated  during  the 

depression  and  the  ten  year  debate  over  its  cause  and 

cure. 

because  the  dependence  of  society  on  its  intellectuals 

has  increased,  their  estrangement  from  the  actual 

economic  system  becomes  a  very  serious  matter.  In 

previous  centuries  the  intellectuals  were  a  handful  of 

clergymen  and  writers.  Now  the  term  covers  whole 

armies  of  teachers,  journalists,  scientists,  artists, 

fictioneers,  and  entertainers.  A  society  so  specialized 

and  complex  that  no  one  man  can  observe  it  with  his 

own  eyes  must  rely  on  these  mediators  for  its  sense  of 

what  it  is  and  where  it's  going.  Nobody— not  even  a 
businessman— can  "see"  the  business  system.  What 
the  public  perceives  is  refracted,  to  use  the  politest 

word,  in  passing  through  the  medium  of  professional 
communicators. 
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This  doesn't  imply,  as  some  discouraged  businessmen 
think,  that  the  entire  blame  for  the  business  reputa- 

tion lies  in  the  disaffection  of  the  intellectuals.  If  it 
be  true,  as  stated  above,  that  a  very  large  proportion 
of  Americans  never  admired  or  understood  market 

capitalism— not  even  when  it  was  praised  in  tract  and 
pulpit  and  on  campus-then  the  responsibility  of  the 
intellectuals  for  the  present  ill  repute  of  business 
begins  to  look  more  like  nonfeasance  and  less  like 
malfeasance. 

Many  businessmen  incorrectly  suppose  that  the 
communicators  as  a  group  are  involved  in  a  malicious 

conspiracy  to  substitute  some  other  economic- 
political  system  for  the  one  we  have.  Thirty  years 
ago,  socialism  had  a  significant,  though  not  a 
dominant,  following  among  U.S.  intellectuals.  Many 
of  them  are  still  enthralled  by  the  negative  aspect  of 
Marxism,  its  critique  of  capitalism.  But  few  today  are 
hankering  for  government  control  of  the  means  of 

production.  Among  today's  intellectuals,  government 
has  become  almost  as  dirty  a  word  as  business. 
Indeed,  the  intellectuals  have  communicated  to  large 
sections  of  the  public,  especially  the  young,  an 
abhorrence  of  all  institutions  larger  or  more  complex 
than  a  rock  combo. 

The  coconut  gatherers 

The  decline  of  the  socialist  appeal,  in  fact,  compli- 
cates the  problem  of  the  business  reputation.  When 

socialism  was  seen  as  a  viable  alternative,  market 
capitalism  had  a  definite  rival  with  which  its 
performance  could  be  compared,  either  in  terms  of 
economic  efficiency  or  in  higher  terms  of  human 
freedom  and  dignity.  Today  the  typical  critic  of  the 
business  system  does  not  accept  the  responsibility  for 
saying  what  he  would  like  in  its  stead.  His  habit  is  to 
denounce  some  specific  shortcoming  or  injustice, 
implying  that  this  is  what  one  would  expect  from  a 
system  that  is  basically  sick  or  outmoded.  Proposed 
reforms  are  not  seriously  worked  out  in  terms  of  how 
they  would  affect  the  system  as  a  whole. 

This  kind  of  criticism  relieves  the  comma rvicators  of  a 

very  difficult  task,  that  of  understanding  and 
explaining  an  economic  system  that  is  far  from 

self-evident  in  its  complex  workings.  The  discussion 
assumes  that  everyone  knows  how  prices  are  set,  how 
wages  relate  to  profits,  how  a  businessman  thinks, 
works,  acts,  and  lives.  But  this  assumption  happens  to 

be  untrue.  What  little  the  American  public  knows 

about  business  is  some  fifty  to  seventy-five  years  out 
of  date.  The  public  image  of  the  big  businessman  is 
about  where  Theodore  Dreiser,  Upton  Sinclair,  and 
the  cartoonists  of  fifty  years  ago  left  him. 

Where  in  the  communication  network  would  the 
typical  American  have  encountered  a  more  accurate 

and  up-to-date  picture?  At  school?  In  college?  in 
church?  From  newspapers?  From  fiction?  From 
television? 

Among  professional  communicators  who  deal  in 
nonfiction— the  teachers,  journalists,  clergymen— only 
a  very  small  minority  know  or  care  much  about 
business.  Current  fiction  is  not  more  informative.  A 

quick  two-week  riffle  through  the  best-selling  novels, 
prizewinning  plays,  long-running  television  serials, 
and  high-grossing  movies  of  the  last  five  years  dis- 

closes very  little  concentrated  hostility  to  business.  In 
such  popular  art,  the  businessman  is  not  so  much 
attacked  as  ignored.  For  all  these  mirrors  show  to  the 
contrary,  American  civilization  makes  its  living  by 
picking  coconuts  off  the  ground.  As  reflected  in 
fiction,  the  only  two  interesting  activities  in 
American  society  appear  to  be  making  love  and 

making  war— both  usually  depicted  in  a  manner  that 
would  repel  people  who  are  ever  so  slightly  fastidious. 

True,  sex  and  war  are  ancient  themes  of  drama; 
business  is  not.  But  in  previous  centuries  the 
economic  life  of  societies  was  highly  transparent  to 
the  participants.  Nobody  needed  a  drama  or  a  novel 
to  understand  what  was  involved  in  milking  a  cow  or 
to  figure  out  that  both  the  milkmaid  and  the  owner 
of  the  cow  had  claims  upon  the  proceeds. 

The  record  of  contemporary  business  isn't  going  to 
"speak  for  itself."  For  most  Americans  that  record  is 
locked  in  darkness— and  it  will  remain  obscure  until  a 
lot  of  very  hard  work  is  done  to  overcome  the 
nonfeasance  of  the  communicators  who  stand 
between  business  and  the  public. 

"You  don't  need  me,  do  you?" 

Essentially,  the  obscurity  of  the  business  scene  to 
outsiders  is  a  price  exacted  by  the  concentration  of 
effort— itself  the  mainspring  of  modern  progress. 
Unless  this  price  is  balanced  by  conscious,  effective 
communication  across  the  barriers  of  specialization, 
then  incoherence  will  overtake  efficiency. 
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Managers  already  understand  this  challenge  in  so  far 

as  it  applies  to  life  inside  a  corporation;  they  need  to 

extend  to  public  relations  the  practices  they  use 

internally.  Within  the  corporation,  top  managers  are 

less  and  less  inclined  to  view  themselves  as  the  prime 

fonts  of  judgment,  decision,  and  policy.  The  men  at 

the  top  are  more  and  more  concerned  with 

encouraging  horizontal  flows  of  information  among 

the  parts  of  the  organization  so  that  the  left  hand  will 

know  when  the  right  hand's  thumb  is  in  a  wringer. 

Observing  Great  Britain,  where  this  modern  kind  of 

management  has  evolved  less  rapidly  than  in  the  U.S., 

Antony  Jay,  an  analyst  of  corporate  behavior,  has 
drawn  a  vivid  contrast  between  the  old  and  the  new 

kinds  of  management.  The  old  kind  is  hierarchical  in 

attitude  and  practice.  It  reveals  itself,  says  Jay,  in 

statements  like:  "This  memo  must  go  through  me"  or 

"I  must  be  notified  before  one  of  your  staff  comes 

here"  or  "If  you  want  to  talk  to  my  subordinate  then 

I  must  be  present."  The  newer  concept  of  organiza- 

tion, which  Jay  calls  "cellular,"  is  revealed  by 

remarks  like:  "Why  don't  you  go  and  put  it  to  him 

yourself?"  or  "You  don't  need  me  at  this  meeting,  do 

you?"  or  "Perhaps  you'd  better  drop  over  and  have  a 

word  with  the  marketing  boys." 

There  are  two  important  lessons  about  public 
relations  to  be  drawn  from  the  contrast  between  old 

and  new  styles  of  corporate  coordination.  The  first  is 

that  business  has  failed  to  get  over  to  the  public  the 

extent  to  which  the  new  internal  style  now  prevails. 

As  Jay,  along  with  some  observers  of  U.S.  business, 

has  noted,  many  managers  who  actually  behave  in  the 

new  way  continue  to  explain  their  organizations  in 

the  old,  hierarchical  way.  This  anachronism  can  be 

important  because  a  significant  part  of  the  public's 
resistance  to  business  is  based  on  the  belief  that  it 

operates,  as  it  did  fifty  years  ago,  mamly  by  a  chain 

of  command,  with  all  significant  decisions  made  at 

the  top.  Today's  employees  resent  a  business  image 
that  casts  them  in  the  role  of  robots.  And  this 

repulsive  image  has  been  painted  not  only  by  intellec- 
tuals but  by  businessmen  who  use  outdated  concepts 

and  vocabulary  in  explaining  how  they  work. 

Holtzman's  pitch 

At  long  last,  the  newer  concept  of  management  is 

beginning  to  trickle  down  to  popular  levels.  The  other 

day  a  baseball  player.  Ken  Holtzman,  was  quoted  on 

a  sports  page  as  referring  with  some  bitterness  to  his 

former  manager,  Leo  Durocher,  in  these  terms:  "The 
manager  has  a  lot  to  do  with  the  mental  attitude  of  a 

ball  club.  His  main  job  is  communication.  Today's 
type  of  ballplayer  is  a  lot  different  from  what  it  once 

was." 

So  is  today's  type  of  citizen  different.  And  that's 
where  the  second  lesson  on  an  updated  theory  of 

business  public  relations  comes  in.  Just  as  internal 

coherence  between  the  parts  of  a  corporation  can  no 

longer  be  mandated  from  the  top  down,  so  the 

relation  between  any  corporation  and  its  multiple 

"publics"  must  now  be  achieved  through  a  flow  of 
information  and  persuasion.  No  large  number  of 

today's  citizens  is  going  to  accept  slavishly  the 

business  community's  judgment  on  a  matter  of  public 
economic  policy.  If  business  has  a  case,  it  will  have  to 

argue  it.  The  degree  of  public  acceptance  will  depend 

largely  on  business  credibility-i.e.,  on  reputation. 

What  this  indicates  is  that  the  foundation  of  a  sound 

business  public-relations  policy  lies  in  recognition  of 
the  public  need  for  an  understanding  of  business. 

The  italicized  phrase  is  not  the  same  as  "the  public's 
right  to  know,"  which  is  now  stridently  and  loosely 
asserted  in  some  journalistic  quarters.  A  few  public 

rights  to  corporate  disclosures  have  been  formulated 

in  recent  decades  by  the  SEC  and  other  bodies.  Many 

more  rights  will  be  formulated,  notably  in  the  field  of 

consumer  protection.  But  a  "right"  in  this  sense  takes 
a  while  to  harden  to  the  point  where  it  can  be  clearly 

defined  and  legally  tested  against  other  rights,  such  as 
privacy. 

Meanwhile,  the  need  for  public  understanding  is  now 

urgently  present  and  cannot  wait  upon  the  evolving 
definition  of  rights.  Nor  should  this  need  to  be 

thought  of  as  a  public  interest  competing  against  a 
business  interest.  It  is  business  itself  that  most 

desperately  needs  public  understanding  of  business. 

Candidly,  most  of  the  public  is  not  stirred  by  any 
conscious  need  to  know  more  than  it  thinks  it  does 

about  business.  The  need,  which  is  real,  has  to  be  sold 

to  the  public. 

This  situation  is  not  without  precedent.  The  history 

of  American  business  for  a  hundred  years  has 

followed  a  pattern  of  discerning  real  needs,  making 

people  aware  of  them,  and  then  fulfilling  them.  What 
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has  been  done  for  soap  and  toothpaste  and  auto- 
nnobiles  can  also  be  done  for  an  intangible  and 

presently  unrecognized  need:  public  understanding  of 
the  business  system. 

Horn  blowing  isn't  enough 

Starting  fronf^  the  need  for  public  understanding,  let's 
look  at  some  current  business  public-relations 

practices. 

Corporations  are  not  coy  about  calling  attention  to 

their  products,  nor  timid  when  it  comes  to 

celebrating  those  achievements  that  can  be  repre- 

sented on  the  famous  "bottom  line"  of  their  reports. 
But  in  these-and  many  other-cases  of  corporate 
horn  blowing  the  message  is  highly  concentrated  on 

narrow  targets.  Selective  self-praise  isn't  the  same  as 
explanation. 

Concentrated  action  always  runs  the  risk  of  unde- 
sirable peripheral  consequences.  A  corporation,  for 

example,  may  design  a  merchandising  campaign  for  a 

certain  product  toward  the  rational  goal  of 

maximizing  sales  in  a  short  span  of  time.  The  most 

effective  means  to  that  goal  may  "oversell"  a  lot  of 
customers  who  will  later  think  they  were  promised 

more  than  they  got,  a  reaction  that  will  have 

peripheral  effects  on  subsequent  sales  of  that 

product,  on  other  products  of  the  company,  and  on 

the  general  public  reputation  of  business. 

Or  a  corporation,  concentrating  on  the  investing 

public  and  the  securities  analysts,  may  boast  in  a 

year-end  statement  that  it  had  increased  its  earnings 
by  33  percent.  In  fact,  its  earnings  may  have  risen 

from  3  percent  of  sales  to  4  percent,  still  meager  by 

historical  standards.  Stress  on  the  33  percent  increase 

is  the  "best"  way  of  presenting  the  case  to  investors. 
But  other  publics  overhear  this  communication.  When 

headlines  say,  "QED  Corp.'s  Profit  Up  33%,"  a  lot  of 
people  get  a  mistaken  impression  of  what  has 

happened,  and  George  Meany  will  find  a  resounding 

public  echo  when  he  speaks  of  the  "unconscionable 

profits"  received  by  corporations. 

A  keener  appreciation  of  the  need  for  public  under- 
standing of  business  would  require  a  more  rounded 

attention  by  companies  to  the  peripheral  effect  of 
their  communications. 

The  secrecy  syndrome 

The  same  principle  applies-emphatically-to 
corporate  noncommunication,  or  secrecy.  In  many 

companies  a  given  piece  of  information  will  not  be 
disclosed  if  any  department,  intent  on  its  own  area  of 

responsibility,  can  think  of  a  reason  for  not  releasing it. 

Professional  communicators  concerned  with  business 

get  a  lot  of  help  from  corporations.  Still,  what  they 

get  is  about  1  percent  of  the  help  they  need.  Nor 
would  a  hundredfold  improvement  in  the  quality  of 

corporate  communication  necessarily  entail  a  com- 
parable increase  in  volume  or  costs.  Much  of  the 

information  emanating  from  corporations  is  just  hot 

air.  Every  Thursday  afternoon  for  years  the  editorial 
office  of  FORTUNE  has  received  by  private 

messenger  mimeographed  handouts  from  a  certain  big 

corporation.  Frequently,  the  information  therein  has 

already  appeared  in  the  daily  press.  Often,  the 

information  has  no  immediacy  and  could  have  been 

delivered,  without  spoilage,  by  third-class  dogsled. 
Nobody  here  can  remember  when  this  weekly 
visitation  was  last  useful  in  any  way. 

As  a  group,  business  journalists,  a  tiny  subspecies  of 

the  genus  communicator,  are  not  hostile  to  business. 

Yet  no  month  passes  in  the  work  of  a  business 

journalist  without  his  encountering  some  grotesque 

and  enraging  instance  of  corporate  noncom- 
munication with  the  outside  world.  He  finds  huge 

public-relations  departments  that  are  not  trusted  by 
their  top  managements  with  information  that  ought 

to  be  publicized.  He  finds  financial  vice  presidents 

who  react  to  questions  about  the  taxes  their  corpora- 
tions pay  as  if  the  inquiry  had  been  directed  to  the 

sex  life  of  their  mothers. 

He  finds,  above  (or  beneath)  all,  the  legal  counsel  of 

great  corporations;  some  of  them  could  not  be  more 
defensive,  more  evasive,  more  secretive,  if  their  client 

were  the  Mafia.  Many  corporation  lawyers  will 

prevent  a  disclosure  if  they  can  imagine  its  hostile 

employment  in  any  contingency,  however  remote,  by 

the  Antitrust  Division  or  Ralph  Nader  or  the  SEC  or  a 

competitor  or  a  union  or  women's  liberation.  Since 
lawyers  are  trained  to  imagine  future  trouble,  this 

legal  filter  can  inhibit  a  lot  of  information.  It  can  also 

suggest-even  to  communicators  who  are  friendly  to 
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business  and  relatively  knowledgeable  about  it-that 
so  much  determination  to  conceal  might  indicate  that 

something  wrong  is  being  concealed. 

Business  journalists  know  that  most  chief  executives 

are  more  candid  about  corporate  affairs  than  are  the 

people  who  usually  deal  with  the  press  on  a  day-to- 

day basis.  But  this  doesn't  mean  that  more  disclosure 
decisions  should  be  handled  at  the  corporate  top.  The 

quality  of  public  relations,  like  every  other  function 

of  a  large  corporation,  is  determined  mainly  by 

behavior  of  personnel  other  than  top  management. 

The  responsibility  of  top  management  for  improving 

public  relations  is  in  changing  the  corporate 

atmosphere  in  which  public-relations  decisions  are 
made,  whether  at  high  levels  or  low.  As  long  as 

management  as  a  whole  believes  that  the  only  "safe" 
disclosures,  other  than  those  required  by  law,  are 

messages  that  give  unstinting  praise  to  the  corpora- 

tion or  its  products,  so  long  will  the  day  be  post- 
poned when  the  public  understands  and  trusts 

business. 

Neither  goldfish  bowl  nor  closet 

Most  specific  public-relations  decisions  will  involve 
difficult  questions  of  balance  among  conflicting 

values.  One  of  these  values  is  the  genuine  need  for 

privacy.  Under  today's  conditions,  corporate  privacy 
cannot  logically  be  derived— as  many  businessmen 

think  it  can-from  the  right  of  private  property.  A 
corporation  that  recruits  its  main  assets,  its 

employees,  from  the  public  education  system,  that 

resorts  to  public  markets  for  capital,  that  sells  in  a 

national  or  international  market,  that  pays  out  nearly 

half  its  earnings  to  government,  really  isn't  much  like 
a  "private"  individual  trader. 

Corporate  privacy  today  has  a  different  basis.  The 

concentration  of  effort  represented  by  a  corporation 

(or  by  a  government  bureau  or  a  research  laboratory) 

does  imply  that  those  who  work  therein  have  a 

genuine  need  to  be  protected  from  continuous  public 

view.  As  we  now  recognize,  the  second  part  of  the 

slogan  "open  covenants  openly  arrived  at"  describes  a 
disastrous  pattern  of  diplomacy.  Business  efficiency 

would  decline  markedly  if  all  competitors  spent  their 

time  reading  transcripts  of  one  another's  committee 
meetings.  People  involved  in  complicated  work, 

especially  if  it  includes  the  development  of  new  ideas. 

require  screening  from  the  misunderstanding  and 

ridicule  that  would  ensue  if  every  chance  observer 
were  allowed  to  look  over  their  shoulders  at  all  times. 

Because  the  need  for  corporate  privacy  is  genuine,  the 

disclosure  problem  cannot  be  solved  by  saying, 

"We're  going  to  operate  in  a  goldfish  bowl."  Because 
the  need  for  public  understanding  is  also  genuine,  the 

problem  cannot  be  solved  by  saying,  "Put  everything 
in  the  shredder."  This  kind  of  conflict,  never  to  be 
finally  settled,  has  to  be  worked  out  case  by  case  and 
day  by  day. 

At  this  point  in  time,  however,  it  can  be  said  that 

business-along  with  the  Pentagon  and  the  Vatican- 
tends  to  err  on  the  side  of  disclosing  too  little  rather 

than  too  much  of  what  goes  on  inside  them.  In  their 

public-relations  policies,  few  contemporary  institu- 
tions have  caught  up  with  the  implications  of  Ken 

Holtzman's  principle:  the  new  type  of  ballplayer  has 
to  be  informed,  not  commartded. 

What's  good  for  the  Thessalonians 

Throughout,  this  article  has  assumed  that  actual 

business  behavior  is  not  as  bad  as  its  public  reputation 

holds  tt  to  be-a  proposition  that  cannot  be 
rigorously  demonstrated.  It  may  also  be  assumed  that 

actual  business  behavior  is  not  as  good  as  it  ought  to 

be.  What  effect  would  an  improved  public-relations 
policy  have  upon  the  actual  behavior  of  business?  No 

effect,  if  by  public  relations  we  mean  a  mere  front. 

But  there's  a  well-known  difference  between 

improving  one's  looks  by  cosmetics  and  improving 
them  by  better  health. 

Suppose  a  company  adopts  a  course  of  action, 

honestly  believing  it  harmless  or  even  beneficial  to 

the  public.  Suppose  it  finds  that  this  policy  "looks 
bad"  and  is  hard  to  explain.  Instead  of  bulling  ahead 
in  the  face  of  public  disapproval,  this  might  be  the 

point  to  put  more  thought  on  the  quality  of  the 

explanation.  And  if  it  still  appears  unlikely  that  the 

public  can  be  persuaded  that  the  policy  in  question  is 

socially  right,  then  perhaps  the  corporation  should 

back  off. 

St.  Paul,  no  cynic,  was  serious  in  his  advice  to  abstain 

from  the  appearance  of  evil.  Today's  Americans  are  in 
a  situation  much  more  complex  than  that  of  the 

Thessalonians  to  whom  Paul  was  writing.  Among  us. 
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the  appearance  of  evil  can  have  morally  destructive 
consequences  proportionately  greater  than  such 
actual  evil  as  may  be  present.  How  much  crime  in  the 
streets  is  connected  with  the  widespread  judgment 

that  the  business  economy  itself  is  a  gigantic  rip-off? 
The  belief  is  erroneous.  But  it  is  there— and  business 
must  bear  part  of  the  responsibility  for  combatting 

the  belief  by  prudent  behavior  that  makes  explana- 
tion less  difficult. 

There's  a  positive  side  to  this  point.  On  many  topics 
that  seriously  engage  public  attention  (e.g.,  the 
environment)  the  general  business  attitude  appears 
defensive,  almost  sullen.  One  can  sympathize  with 

businessmen  who  are  unjustly  accused  of  environ- 
mental sins  or  subjected  to  sloppy  regulations  drafted 

in  a  punitive  spirit.  But  sulking  over  drinks  on  the 

country-club  veranda  isn't  going  to  improve  the situation. 

What's  needed  is  more  positive  business  leadership-in 
public  statement  and  also  in  actual  behavior.  Every- 

one by  now  should  recognize  that  the  environment 

isn't  going  to  be  improved  without  a  whole  library  of 
new  statutes  and  other  governmental  rules.  If  business 
took  a  positive  lead  in  this  great  change,  instead  of 
seeming  to  drag  its  feet,  it  might  accomplish  the 
following  objectives:  (1)  condition  its  own  middle 
managers  to  a  more  alert  sensitivity  to  environmental 
factors;  (2)  improve  the  quality  of  environmental 
laws  and  their  enforcement;  (3)  begin  to  persuade  the 
public  that  business  has,  indeed,  concerns  that  go 
beyond  making  goods  and  making  money. 

But  in  this  and  kindred  questions  the  business 

public-relations  policy  must  be  real,  not  cosmetic. 
Irwin  Miller,  quoted  at  the  beginning  of  this  article, 
may  be  too  quick  in  assuming  that  business  gets  the 
reputation  it  deserves.  But  he  is  profoundly  right  on 
the  other  side  of  the  coin:  mere  image  polishing 
won't  work. 

Is  the  summit  too  steep? 

Business  needs  to  look  first  at  the  aspects  of  its  own 

practice  that  make  it  easy— nay,  tempting— for  the 
communicators  to  be  unfair.  Have  products  got  a 
reputation  lower  than  their  actual  quality  merits? 
Some  of  this  unjust  reputation  may  be  properly 
blamed  on  unreasonably  high  consumer  expectations. 
Did  lazily  imprecise  advertising  have  anything  to  do 
with  the  unreasonable  consumer  expectations? 

More  damage  may  be  done  by  messages  that  business 
does  not  mean  to  send.  Take  the  delicate  matter  of 

top  executive  compensation.  The  young— and  not 

they  alone— say  they  don't  want  to  work  in  organiza- 
tions where  all  the  significant  decisions  are  made  at 

the  top.  Good,  replies  modern  business.  Organiza- 

tions, it  says  truthfully,  aren't  like  that  nowadays. 
The  pyramid  of  influence  on  the  formation  of  policy 

has  flattened;  hundreds  of  people  now  have  signifi- 
cant roles  in  shaping  the  corporate  course.  The  chief 

executive  officer,  no  longer  a  monarch,  is  now  merely 
one  voice  among  many. 

But  if  that  be  true— and  it  is— why  does  the  typical  big 
business  salary-and-bonus  structure  rise  so  steeply 
near  the  summit?  If  business  has  reason  to  complain 
that  its  public  image  is  out  of  date,  why  are  relative 
rewards  within  many  managements  scaled  as  if  the 
chief  executive  officer  were  still  a  nineteenth-century 
boss,  bearing  in  fact  all  the  responsibilities  of 
decision?  Are  the  reluctant  young  entirely  to  blame 
when  they  resist  joining  organizations  where  nobody 
makes  nearly  as  much  money  as  he  who  has  been 
anointed  chief  executive  officer? 

If  business  does  a  better  job  of  cleaning  up  the 
messages,  intended  and  unintended,  that  it  sends,  if  it 
manages  to  explain  more  about  what  it  does  and  how 
it  works,  society  may  trust  business  enough  to  let  it 
have  a  highly  significant  share  of  leadership  in 
tackling  the  huge  tasks  ahead.  Otherwise,  business, 
known  mainly  by  its  scandals  and  other  samples  of  its 
pathology,  will  become  less  and  less  able  to  fulfill  its 
mission. 
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If  American  business  is  going  to  achieve  the  goals  that 

will  be  outlined  for  it  during  this  Conference,  it  will 

only  be  with  the  full  support  and  backing  and  under- 
standing of  the  American  public.  Yet  today,  as  I  will 

attempt  to  demonstrate  and  document  for  you, 

business  has  been  declining  sharply  in  favor  with  the 

public.  The  mass  media  have  turned  the  spotlight  on 

many  of  the  defects  and  problem  areas  in  our  society. 

Concern  over  ecology,  consumerism,  and  the  social 

responsibilities  of  corporate  management  have 

created  a  skeptical,  if  not  hostile,  atmosphere  in 

which  industry  must  get  its  work  done. 

In  examining  the  opinions  of  the  public,  it's  well  to 
ask  ourselves  who  are  these  people  who  are  speaking 

to  us  through  these  data5>  They  are  not  the  same 
fellows  we  talk  to  at  lunch,  or  play  golf  with,  or 

engage  in  business  discussions  with.  Over  80  per- 

cent of  them  haven't  traveled  by  air  during  the  last 

year.  Eight  in  ten  don't  own  any  stock.  Three- 
quarters  of  them  have  never  been  outside  of  the 

country.  Half  of  them  haven't  been  two  hundred 
miles  from  home  in  the  last  year  and  half  of  them 

don't  use  any  credit  cards. 

U.S.  Public 

Have  not  traveled  by  air  during  the 
last  12  months  84% 

Don't  own  any  stock  79% 
Have  never  been  outside  the  U.S.  75% 

Have  not  been  200  miles  away  from 
home  in  last  12  months 

Don't  use  any  credit  cards 

52% 

50% 

Thus,  if  their  attitudes  don't  seem  to  match  the 
attitudes  that  we  run  into  every  day,  you  can  under- 

stand why-they  are  a  different  kind  of  people.  They 
are  the  typical  people.  You  and  I  are  the  atypical 

people. 

General  attitudes  toward  business 

Now  let's  take  a  look  at  some  basic  trends  showing 
how  these  people  are  feeling  and  thinking  today 

about  business.  First,  let's  take  a  look  at  their 
financial  sense  of  well-being,  with  a  question  we  have 
asked  every  two  years  since  1959. 

Sense  of  Financial  Well-Being 

1963    1965    1967    1969    1971 

14%      14%      17%      20%      22% 

1959  1961 

Worse  off  18%  20% 

Better  off  than 
a  year  ago  31  29 

Same,  no  opinion      51  51 

Notice  the  top  figures  on  the  chart,  those  who  feel 
worse  off,  compared  to  the  year  before.  From  about 

the  middle  of  the  chart- 1965-to  the  current  period, 
we  see  a  steady  climb  in  the  percentage  who  say 

they're  worse  off.  These  people  feel  they  are  treading 
water  economically,  slipping  back  in  the  picture. 

When  we  measure  public  sentiment  in  terms  of  agree- 

ment or  disagreement  with  a  series  of  general  state- 
ments about  business,  we  see  a  steady  decline  in 

favorability.  For  example,  "large  companies  are 

essential  for  the  nation's  growth."  There  is  no  argu- 
ment about  this  as  a  concept.  Eight  in  ten  to  nine  in 

ten  agree.  But  there  is  a  slight  downtrend  evident, 

even  though  agreement  is  still  at  a  very  high  level. 

Similarly  with  some  other  propositions.  "The  profits 
of  ISrge  companies  help  make  things  better  for 

everyone."  Notice  the  trend  line  since  1965.  About 
half  of  the  public  still  agree,  but  there  is  a  sharp 
downtrend. 

Taking  the  other  side  of  the  question,  the  disagree 

side,  "as  they  grow  bigger,  companies  usually  get  cold 

and  impersonal.  "  The  number  who  disagree  has  been declining. 

"There  is  too  much  power  concentrated  in  the  hands 

of  a  few  large  companies."  The  number  who  were 
willing  to  disagree  with  this  are  on  the  decline,  down 
about  from  31  to  21  percent. 

33-291  o  -  78 
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"For  the  good  of  the  country,  many  of  our  largest 

companies  ought  to  be  broken  up."  Again  people  who 
disagree  with  this  proposition  are  declining  sharply  in 
number. 

Difference 

^  1959    1961     1963    1965     1967     1969    1971     1965-1971 

Large  companies  are 
essential  for  the 

nation's  growth 

Profits  of  large 

companies  help  make 

things  better  for  ever 

82%     83%     85%     88%      87%     85% 

As  they  grow  bigger 

companies  usually  get 

cold  and  impersonal  27         24         28         30         30         24 

There's  too  much  power 

concentrated  in  the 

hands  of  a  few  large 

companies  24        24        28        31         30        23        : 

For  the  good  of  the  country, 

many  of  largest  companies 

ought  to  be  t^roken  up  37         37         40         45         46         37         ; 

Now,  if  we  sum  up  the  opinions  on  these  and  other 

propositions  in  an  overall  measurement,  we  can 

classify  people  into  three  logical  groups:  those  who 

express  a  high  degree  of  approval  of  business,  those 

who  give  moderate  approval,  and  those  who  give  little 

approval  to  business. 

Overall  Attitude  Toward  Business 

1959    1961     1963    1965    1967     1969    1971 

Little  approval  52%      55%      52%      47%      46%      56%      60% 

Moderate  approval    28        27        27        31         32        26        27 

High  approval  16         15         18         20         20         15         11 

Unclassifiable  4  3  3  2  2  3  2 

As  you  can  see,  the  proportion  who  give  little 

approval  outweighs  the  other  two  by  a  sizable  margin. 

And  this  group  has  been  growing  proportionate  to  the 
rest. 

If  we  examine  the  high  approval  group,  we  can  see 

that  their  numbers  have  been  cut  in  half  since  1965, 
from  about  one  in  five  to  about  one  in  ten. 
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Now,  within  the  population,  which  are  the  groups 

who  have  been  changing  their  opinion^* 

High  Approval  of  Business 

1965  Latest 

20% 
11% 

Total  public 

Men 

Women 

15-20  years 

21-29  years 

30-49  years 
50  or  over 

Whites 

Nonwhites 

Professional,  managerial 

White-collar 
Manual 

Grade  school  or  less 

High  school  graduates 

College  graduates 

Under  S5,000 

$5,000-59,999 
$10,000  or  over 

Initiators 

Average  initiative 
Lowest  initiative 

Notice  younger  people-the  decline  here  has  been 
sharper  than  in  the  other  age  categories.  Similarly. 

notice  the  professional  and  managerial  group- 
normally  thought  to  be  favorable  toward  business, 

but  quite  sharp  in  decline  in  approval  of  business. 

Also  college  graduates.  This  group,  more  sophisti- 
cated, more  knowledgeable,  has  been  more  favorable 

towards  business  traditionally,  but  they  have  slipped 
badly  since  1965.  So  it  is  with  the  more  affluent, 

shrinking  in  terms  of  approval.  In  the  initiator 

measurement  we  have  scored  people  on  three  factors; 

their  degree  of  input  of  information,  the  level  of 

interest  they  show  in  public  affairs  and  business,  and 

their  degree  of  output,  that  is  their  opportunity  to 

pass  on  and  express  their  opinions  and  ideas  to  others. 

We  arrayed  people  on  a  scale  from  zero  to  one 

hundred,  cutting  off  the  top  12  percent  and 

rating  them  high  as  initiators.  It  now  becomes  evident 

25 12 

-13 

16 
10 

-  6 

24 
12 
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23 
12 

-11 

21 

13 

-  8 

16 
9 

-  7 

21 

12 

-  9 

14 7 

-  7 

28 16 

-12 

25 
12 

-13 

18 

11 

-  7 

9 7 

-  2 

22 
12 

-10 

36 
17 

-19 

14 6 

-  8 

21 9 

-12 

30 
17 

-13 

33 
20 

11 
11 

-22 

-  9 

13 10 

-  3 

that  the  decline  in  favor  toward  business  has  been 

greatest  among  this  group.  Today  they  show  no 

higher  approval  than  people  in  the  lower  categories 
of  initiative. 

Thus,  it  is  not  only  the  enemies  of  business  who  have 

been  intensifying  their  attacks;  the  friends  of  business 

also  have  been  weakening  in  their  support  at  the  same 
time. 

Attitudes  toward  specific  industries  and  companies 

Now  these  are  generalizations.  When  we  look  at 

attitudes  toward  specific  industries  we  unfortunately 

see  confirming  trends.  The  data  below  and  following 

are  from  a  series  of  Opinion  Research  Corporation 

surveys,  either  our  biennial  corporate  image  studies  or 

our  twice-each-month  Public  Opinion  Index  reports. 

Industry  Favorability  Trends 

(Very  or  Mostly  Favorable) 

Telephone,  communications Banking 

Electric  light  and  power 

Electrical  equipnwnt,  appliances 
Food 

Building  materials 

Electronics 
Tire  and  rubber 

Oil  and  gasoline 

Computer 

Steel Automobile 

Packaging,  containers 
Travel,  tourist  services 
Prescription  drugs 

Book  and  magazine  publishing 
Insurance 

Chemical 
Tobacco 

1965    1967    1969    1971 

77%      64% 
-  -       65        58 

73%     68% -        72 

While  we  do  not  have  data  in  every  year  for  all 

industries,  we  nevertheless  see  a  uniform  picture  in 

the  measurements  we  have— every  industry  down  in 
favorability.  Opinions  are  asked  of  those  who  ex- 

press some  degree  of  familiarity  with  each  industry, 

who  express  some  degree  of  familiarity  with  each industry. 
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Let  us  now  go  on  to  individual  companies  whose 

reputations  we've  measured  over  the  same  period  of 
time— without  mentioning  names. 

Trends  in  Favorability  for  Individual  Companies 

Time  Period 

.Number  of 
Companies 
Measured 

Improved 
Favorabil 

Number  who  . 
in        Staved 

ity     The  Same 

Declined 
Favorabili 

1963-1965 39 

13 

26 0 

1965-1967 
44 1 

27 

16 

1967-1969 58 5 

43 

10 

1969-1971 

39 

0 6 33 

From  1963  to  1965,  of  thirty-nine  companies 

measured,  twenty-six  stayed  the  same  in  favorability, 
thirteen  improved.  From  1965  to  1967,  only  one 

improved  its  rating,  twenty-seven  stayed  the  same, 
eleven  declined.  From  1967  to  1969,  five  went  up, 

ten  went  down.  In  the  latest  measurement,  of  thirty- 

nine  companies,  only  six  stayed  the  same  and  thirty- 

three  showed  a  decline  in  the  public's  favorable  rating. 

You  will  be  interested  in  another  piece  of  research 

that  suggests  that  it  is  not  business  alone  that  is 

dropping  in  favor  with  the  public. 

Lou  Harris,  in  one  of  his  newspaper  columns,  showed 

some  data  that  measured  what  we  may  call  confidence 

in  institutions.  In  1966,  and  again  in  1971,  Harris 

asked  people  about  the  degree  of  their  confidence  in 

the  leaders  of  various  major  institutions  in  our  society. 

Confidence  in  Institutions 

Banks,  financial  institutions 

Big  companies 
Local  retail  stores Military 

Scientific  community 
Mental  health,  psychiatry 

Medicine 

Education 
Organized  religion 

Organized  labor 

Congress 
Executive  Branch  of 

Government 

Supreme  Court 
The  press 
Advertising 

Television 

1966 1971 

67% 36% 

-31 

55 

27 

-  28 

48 

24 

-  24 

62 

27 

-  35 

56 

32 

-  24 

51 

35 

-  16 

72 

61 

-  11 

61 37 

-  24 

41 

27 

-  14 

22 14 

-    8 

42 19 

-  23 

41 

23 

-  18 

51 

23 

-  28 

29 

18 -  11 

21 

13 

-    8 

25 22 

-    3 

Notice  the  sharp  declines  in  the  percents  who  give  a 

high  confidence  rating  to  the  leaders  of  these  institu- 

tions—confirming more  or  less  what  we've  observed  in 
our  corporate  image  study,  relating  to  business.  It  is 

not  only  business,  however,  but  also  the  scientific 

community,  education,  religion,  organized  labor,  and 

various  aspects  of  government  that  have  fallen  in 
favor. 

Finally,  at  the  bottom  of  the  list  we  get  to  the  media— 

the  press,  advertising,  and  television— never  very  high 
on  the  scale,  but  now  at  new  low  levels  of  confidence. 

This  last  data  must  have  a  message  for  communicators 

in  terms  of  credibility.  When  you  talk  to  the  public, 

you  are  handicapped  by  a  large  measure  of  skepticism, 
if  not  outright  hostility  among  many. 
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Major  causes— inflation 

Now  let's  try  to  identify  a  few  of  the  very  complex 
causes  behind  these  major  negative  changes  in  the 

public's  attitudes  toward  business.  We  observe  three 
interdependent  factors  involved.  Inflation  is  one  of 

them.  When  people  talk  about  the  major  causes  of 

inflation,  they  talk  about  the  Vietnam  War,  but  they 

also  talk  about  companies  raising  prices,  wages  out- 
pacing productivity,  interest  rates  going  up,  other 

non-war  government  spending  and  so  on. 

Major  Causes  of  Inflation 

53% 

41 

34 24 

21 20 

Vietnam  war  spending 

Companies  raising  prices 

Wages  outpacing  productivity 
Banks  raising  interest  rates 

Government  spending  at  home 

Consumers  buying  too  much 

(Main  mentions) 

Only  in  the  long  term  trends,  since  1946,  we  see  a 

massive  shift  in  people's  confidence  in  competition  as 
a  mechanism  to  keep  prices  fair.  Today  a  majority 

feel  government  controls  are  needed  to  do  the  job. 

"Do  you  think  we  can  depend  on  competition  to 
keep  prices  at  fair  levels  this  year,  or  is  some  sort  of 

government  control  needed  to  keep  prices  fair?" 

Public  Believei  Competition  Will  Be 

Ineffective  At  Holding  Down  Prices 

Toul  Public 

ByrK. 
Whites 

Blacks 

By  education 

Some  college 

High  school  grads 

High  school  incompleie 

By  type  of  houaehold 

Managerial 

Siockowner 

By  party  preference 
Independent 

Republican 

Democrat 

"No  opinion"  omitted 

Can  Depend  On 

Competition 

Government  Control 
Needed 

27%  1 

162% 

29%  1 

|60% 

15%  |_ 

|73% 

39%  1 

|53% 

33%  1 

,59%
 

16%]   

169% 

40%  1 

|55% 

30%  1 161% 

22^1   

|71% 

36%  1 

152% 

28%  1 

|63% 

23%  1 

169% 

These  data  also  have  something  to  say  about  the  value 

story  that  you  as  communicators  may  be  trying  to  get 

across.  When  people  are  asked  which  products  or 

services  give  the  most  value  for  the  money,  or  the 

least  value  for  the  money,  only  the  regulated  industries 

score  very  well. 

Value  for  Your  Money: 

Electricity 

62% 
5% 

Telephone  service 50 7 

Life  insurance 

23 12 

Major  appliances 
21 7 

Grocery  products 

16 

30 
Autos 

13 19 

Gasoline 
11 

15 

Home  furnishings 9 

10 

Prescription  drugs 8 29 

Automobile  insurance 8 

27 
Cosmetics,  toiletries 2 

31 Most  of  the  other  product  categories-autos,  grocery 

products,  appliances,  etc.— rate  pretty  low  in  terms  of 
value.  At  the  bottom  in  value  are  cosmetics  and 

toiletries,  auto  insurance,  prescription  drugs. 

Thus,  you  may  well  ask  yourself  how  convincing  will 

be  a  claim  that  "we're  really  giving  you  value  for  your 

money"  in  the  face  of  this  wide-spread  general  feeling. 
Incidentally,  we  feel  part  of  the  problem  is  a  result  of 
the  fact  that  businessmen  are  at  the  tail  end  of  the 

pricing  process.  Regardless  of  the  cause  of  inflationary 

prices— falling  worker  productivity,  high  wage  settle- 

ments, government  spending,  or  whatever-it  is  the 
businessman  who  ultimately  jacks  up  the  price. 
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Major  causes-consumerism 

Consumerism  has  also  added  its  bit  to  negative 

attitudes  toward  business.  And  it's  not  all  smoke- 
there  is  some  fire  there.  In  a  recent  study,  when  we 

asked  about  recent  purchasing  experience,  we  found, 

in  a  nationwide  probability  sample,  some  21  percent 

who  said  they  had  been  cheated  or  deceived  in  their 

dealings  as  consumers. 

Have  been  cheated  or  deceived 

recently  on  purchase  of  a 

service,  or  product      21% 

Chief  mentions:    Groceries 
Meats 

Autos 

Appliances 

Some  of  our  clients  have  asked  why  we  haven't 

emphasized  the  79  percent  who  don't  report  having 
been  cheated.  The  fact  is  that  21  percent  adds  up  to 

many,  many  millions  of  people.  They  are  grist  for  the 

Nader  mill  or  any  other  group  that  wants  to  assert 
leadership. 

How  were  people  cheated?  The  product  was  faulty, 

the  packaging  was  deceptive,  I  was  overcharged,  the 

ads  didn't  tell  me  the  truth  or  the  service  was  lousy. 

How  Were  you  Cheated  or  Deceived? 

Faulty  product 
Deceptive  packaging 
Overcharged 

Misleading  ads 
Poor  service 

(Main  mentions) 

There  are  undoubtedly  enough  real  examples  of 

unfair  treatment  that  a  certain  skepticism  can  result 

about  anything  that  is  put  on  the  market.  Is  it  going 

to  work?  Is  the  service  going  to  be  good?  Is  the  price 
fair? 

Personally,  I  think  for  many  years  the  public  had  a 

rather  low  level  of  expectation.  If  you  bought  a  car 

and  had  some  problems  with  it,  you  worked  with  it; 

you  didn't  get  too  excited.  In  other  words,  our 
consumer  tolerance  for  defects  and  poor  service  has 

been  wearing  thin.  And  the  politicians  and  the  con- 
sumerists  have  been  helping  the  erosion  process. 

Consequently,  on  a  general  proposition,  we  have  seen 

a  sharp  uptrend  in  those  who  favor  federal  laws  to 

help  consumers  get  value  for  their  money. 

Favor  New  Federal  Laws 

to  Help  Consumers 

Get  Full  Value  For  Their  Money 

1967  1968  1969  Latest 

55% 58% 
68% 

66% 

In  this  connection,  notice  the  attitudes  of  business 

editors.  In  this  survey,  we  interviewed  the  business 

editors  of  the  one  hundred  largest  newspapers,  the 

major  news  weeklies,  and  the  wire  services. 

Business  Editors 

Favor  new  laws  to 

help  consumers  get 
full  value  for 

their  money  54% 

Oppose  41 

No  opinion  5 

Even  this  group  who  understand  business  problems 

pretty  well,  and  who  are  generally  sympathetic, 

nonetheless  feel  that  some  type  of  legislation  in  the 
consumer  field  is  needed  if  we  are  to  see  action. 

Major  causes— concern  about  the  environment 

Now  another  whole  facet  of  the  cause  behind  these 

great  attitude  changes  is  found  in  the  area  of  attitudes 

on  environmental  problems. 

We  have  compared  people's  awareness  of  different 
threats  to  the  environment  to  everyday  newspaper 

items:  namely,  drugs,  crime  and  auto  accidents.  Note 

that  air  pollution  and  smog  are  as  much  in  the  news 

these  days  as  unsafe  drugs.  Public  awareness  of  water 

pollution  is  on  a  par  with  awareness  of  violent  crimes. 

Littering  and  garbage  are  as  familiar  to  John  Q.  Public 

as  are  automobile  accidents.  Mercury  in  fish,  and 

D.D.T.  in  animals  and  humans,  outrank  coal  mine 

explosions  as  subjects  for  popular  discussion. 
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Have  heard  a  lot  about 

1969 

Air  pollution,  smog 67% 
79% 

+  12 

Unsafe  drugs 
74 

78 

Pollution  of  lakes,  rivers 
and  seas 

57 

73 +  16 

Violent  crimes 
67 71 Earthquakes 33 

63 

+30 

Littering  and  garbage 
- 

61 

Automobile  accidents 
65 

60 

Mercury  residues  in  fish. 
other  foods 3 57 

+54 

Oil  spills 30 56 

+26 

Overpopulation •  - 56 

Fish  kills 
26 

48 

+22 

Cyclamates 62 

45 

-  17 

D.D.T.  in  animals  and  humans 

45 
41 

Phosphates 
- 

37 Lead  poisoning  of  children 

16 
36 

+  20 

Noise  pollution 
- 36 

Changes  in  weather  or  climate 29 35 

Coal  mine  explosions 22 35 

+  13 

Accidents  involving 

dangerous  substances 26 

27 Sonic  booms  due  to  aircraft 25 

27 Thermal  pollution  of 
waterways 

13 
25 

+  12 

Radioactive  wastes 
16 

23 

Underground  nuclear 

explosions 26 22 

Mid-air  collisions  of  aircraft 32 17 

15 

Military  accidents,  poison 

gas 

16 

- 
Nuclear  fallout 

17 14 

Silt  buildup  a  problem 

13 

- 
Note  the  trends.  Air  pollution  and  smog,  79  percent, 

up  12  points.  Pollution  of  lakes,  rivers  and  seas  up 

16  points  since  1969.  Earthquakes  up,  obviously  a 

reflection  of  the  California  mishap. 

Notice  the  change  in  awareness  of  mercury,  from 

3  percent  to  37  percent.  People  are  getting  that 
message.  Oil  spills  almost  double  in  awareness. 

Cyclamates,  petering  out  somewhat,  but  still  well  in 

the  forefront  of  people's  awareness.  Notice  lead 
poisoning  of  children.  There  has  been  growing  press 

coverage  of  this,  and  awareness  has  been  increasing. 

Now  throughout  these  environmental  problems, 

industry  is  always  in  evidence.  They  are  the  ones  who 

pollute,  they  are  the  ones  who  litter,  they  are  the  ones 

who  create  the  problems.  Obviously,  companies  don't 
throw  beer  cans  on  the  side  of  the  road,  but  it  is  the 

company  that  makes  the  can  and  it  becomes  the 

target  for  legislation.  Thus,  the  public's  growing 
sensitivity  to  many  aspects  of  environment  brings 

industry  into  focus  over  and  over  and  over  again. 

Now  that  doesn't  mean  there  isn't  some  realization 
that  companies  want  to  do  the  right  thing.  When 

people  are  asked  if  large  companies  want  to  correct 
pollution,  a  large  majority  say  yes. 

Most  large  companies  want  to 
correct  pollution  they  may  be causing 

General  Public  Youth        Executives 

Agree  61%  47%  78% 

Disagree  29  45  ,         19 

(No  opinion  omitted) 

But  notice  youth  in  the  middle  column.  Many  are 

skeptical.  It  is  also  interesting  to  me  that  even  among 

executives,  as  many  as  one  in  five  questions  company 

sincerity  in  wanting  to  do  something  to  correct 

pollution. 

It  IS  also  interesting  here— in  a  period  perhaps,  when 
companies  are  doing  more  about  pollution  than  ever 

in  history— that  the  realization  that  something  is  going 
on  has  been  diminishing. 

How  much  companies  are  doing 

to  control  pollution  .  .  . 

1967  1968         Latest 

Great  deal 
10% 

9% 
10% 

Fair  amount 33 35 35 

Very  little 

41 

44 

53 

No  opinion 

16 

12 2 

(Big  City  Residents) 

The  percent  who  say  companies  are  doing  little  about 

pollution  has  been  rising.  In  other  words,  tolerance  is 

diminishing  at  a  faster  rate  than  awareness  of  company 

actions  to  correct  the  problems. 
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Consequently,  do  we  need  new  federal  laws  to  protect 

the  public's  health  and  safety?  Yes,  say  a  large 
majority. 

Favor  New  Federal  Laws 

To  Protect  Public  Health  and  Safety 

1967  1968  '      1969         Latest 
70%  69%  74%  76% 

Should  we  close  plants  that  violate  the  laws?  Up 

sharply  from  an  already  high  level. 

Close  plants  that  violate 

pollution  laws? 

1967  Latest 

For 70% 81% 
Against 

19 
15 

No  opinion 11 4 

Now,  how  much  would  you  personally  be  willing  to 

pay  to  help  correct  pollution?  Nothing,  or  don't 
know  say  the  majority. 

How  much  would  you  personally  be 

willing  to  pay  this  year  in  extra  taxes 

or  higher  prices  to  help  clean  up 

pollution? 

Total  Public 

Something 

Nothing 

Don't  know 

22% 40 

38 

People  don't  think  they  created  the  problem.  They 

don't  think  they  should  pay  for  it.  Obviously,  how- 
ever the  bill  is  paid,  whether  in  higher  prices  or  taxes, 

and  regardless  of  on  whom  those  taxes  are  imposed,  it 

ultimately  will  be  the  man  in  the  street  who  will  foot 
the  bill. 

What  is  Ralph  Nader's  role  in  all  of  this?  He  certainly 

didn't  invent  consumerism,  or  concern  about  the 
environment.  But  he  did  come  along  at  a  time  in 

which  he  has  helped  to  crystallize  the  thinking  and 

concern  of  many.  And  business  editors,  as  friendly  as 

they  may  be  to  business,  nevertheless  feel  that 

Nader's  influence,  in  the  long  run,  will  be  a  plus.  In 

other  words,  things  will  happen  faster,  companies  will 
do  more  as  a  result  of  his  influence  than  they  would 
without  it. 

In  the  long  run  Nader's influence  will  be  .  .  . 

Helpful  to  business  75% 

Harmful  to  business  10 

No  opinion  15 

(Business  Editors) 

Basic  attitudes  toward  out  business  system 

Finally,  I'd  like  to  close  with  a  few  slides  dealing  with 
some  basic  attitudes  about  our  economic  system  and 

then  wind  up  with  a  few  observations. 

Here  is  our  latest  survey  at  Opinion  Research  Corpora- 

tion on  the  public's  conception  of  what  the  average 
manufacturer  makes  after  taxes  on  sales. 

Profit  on  Sales 

Latest  Median  Public  Estimate 

Of  Manufacturing  Profits  In 

America,  After  Taxes 

Actual  1970  Manufacturing 

Profits  In  America,  After 

Taxes 

Source:  F.T.C.  and  S.E.C. 

The  latest  public  estimate  is  that  the  average  manu- 
facturer makes  twenty-eight  cents  out  of  every  dollar 

of  sales  after  taxes.  The  actual  fact  is  around  four 
cents. 
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Median  Public  Estimate  of  Profit  Compared  to  Actual 

Total  Adult  Public 

- 
„, 28% 

Median  Public  Estimate .7 
21% 

20% 
^ 

-> 

^^
 

^^^ 
Actual 

5.7% 5.1% 

4.5%  ̂  
5.6% 

^^^5  0% 8% 

^  4.0%('70) 

1945  51  62  65    '67      69     -71 

Profit  Data:  Federal  Trade  Commission.  Securities 

and  Exchange  Commission 

In  the  fifties,  people  estimated  about  twenty  cents  on 
a  dollar.  That  has  now  gone  up  to  almost  thirty  cents. 
Thus,  when  you  as  a  communicator  are  trying  to  tell 

a  value  story,  you've  got  this  misconception  in  the 
mind  of  the  public.  You  are  making  a  fat  profit.  A 

so-called  "bargain"  may  not  be  very  credible  to  me,  if 
I  have  this  notion  fixed  in  my  head. 

Also  the  public  tends  to  think  companies  can  raise 
wages  without  raising  prices. 

Companies  Could  Raise  Wages 
10^  Per  Hour  Without  Raising  Prices 

1953 1955 Latest 

Agree 
55% 

57% 
66% 

Disagree 29 

27 

25 

No  opinion 

16 16 

9 

Also,  if  we  ask  people  to  classify  themselves  ideologi- 
cally as  liberal  or  conservative,  they  tend  to  say, 

"well,  I'm  in  the  middle-of-the-road,  or  I'm  fairly 
conservative."  Only  about  one  in  four  admits  to  being 
liberal  or  fairly  liberal. 

Consider  self .  .  . 

Very  conservative  1 1% 
Fairly  conservative  28 
Middle-of-the-road  29 
Fairly  liberal  19 
Very  liberal  7 
No  opinion  6 

Many  of  the  ideas  that  people  hold,  however,  cannot 
be  considered  too  conservative. 

The  idea  that  the  federal  government  is  responsible  to 
see  that  every  one  who  is  willing  and  able  has  a  job,  is 
broadly  accepted. 
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Should  Government  Assure  A  Job  For  Everyone 

Willing  To  Work? 

Most  Practical  Way  For  Workers  To  Increase  Their 
Standard  of  Living 

Total  Public 
-SB, 

-  60%       \ 

Yes  ^ 

59% 

A 50% 

44% 

Ss, 

-  40%             § ^ 

k.    '^° 

35% 

-  30%       f  30% 

"Don't  know"  c mitted 

Total  Public 

43% 
44% 

^  '^^2%                           Produce  More 
-  40% 

^^^^^fc^ 

^^^^^^^^^37% 

^^^^^
4% 

-30% 

^^^
^^ 

^^ 
^^              Get  More  Of  What 

1^     M        °                  Companies  Make 
-  20% 

23% 

"Both"  and  "No  opinion"  omitted 

And,  what's  the  most  practical  way  for  workers  to 
improve  their  standard  of  living— to  produce  more  or 
to  get  more  of  what  companies  make? 

Since  1948  "produce  more"  has  been  getting  a  sub- 
stantially larger  part  of  the  vote.  Today  the  balance  is 

shifting  in  the  other  direction. 
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I 
Similarly,  what's  the  best  way  to  provide  jobs  for  our 
population,  private  business  or  government  projects? 

How  To  Provide  Jobs  For  Our  Growing  Population 

Total  Public 
1955 

Latest 

Government 

projects 

Both 

Private 

business 

H 
^23

% 

■ 
.47% 

' 

No  opinion 
8% 

6% 1 

In  1955,  people  said  business  would  provide  the  jobs. 

Today,  as  many  say  it  should  be  a  government  or 

joint  responsibility. 

And  now  the  final  table.  This  shows  the  results  of  a 

study  which  we  did  this  year  and  also  twenty  years 

ago. 

Today 

5% 

31 
40 

71 

13/ 

4 

Teenager  Impressions  of 

U.S.  Business  System 

1951 

Very  good 
8% 

Good  outweighs  bad 45 

Good  equal  to  bad 
29 

Bad  outweighs  good 

l!« 

Very  bad 

No  opinion 14 

These  are  high  school  seniors  nationwide.  In  1951, 

when  these  teenagers  evaluated  our  business  system, 

one  in  twenty-five  felt  that  the  bad  in  the  system  out- 
weighed the  good.  Today  that  same  category  has 

gone  up  by  five  times.  Today  one  in  five  thinks  our 

system  is  so  bad  that  it  needs  to  be  completely  over- 
hauled. These  are  future  adults. 

Now,  what  are  the  implications  of  all  this  for  The 

Industrial  World  Ahead?  As  we  have  seen,  business 

must  stem  a  flood  tide  of  adverse  public  opinion  if  it 

is  to  continue  to  prosper.  The  business  community 
must  educate  in  those  areas  where  half  truths  dwell 

and  must  hold  itself  accountable  in  those  areas  where 

it  has  fallen  down  in  its  responsibilities.  The  public 

will  no  longer  accept  lip  service  on  pressing  issues. 

Large  numbers  see  their  air  becoming  poisoned,  their 

water  undrinkable,  their  quality  of  life  deteriorating. 

Large  numbers  see-and  badly  exaggerate-unequal 
distribution  of  wealth,  hunger  and  poverty  in  the 

richest  nation  in  the  world,  housing  unfit  for  human 

habitation.  Large  numbers  feel  cheated  on  what  they 

purchase,  see  products  judged  unsafe,  experience  poor 

quality,  and  the  like. 

Business  must,  by  its  deeds  and  words,  correct  these 

basic  feelings  of  suspicion  and  resentment  about  its 
contributions  to  American  life.  If  businessmen  fail  in 

this,  the  areas  of  decision  within  which  business  will 

be  able  to  operate  will  be  shrunk  smaller  and  smaller. 

Already  the  government  is  partner  in  many  of  your 

business  decisions.  The  government's  voice  will  grow 
louder  and  more  insistent,  and  that  of  business  will  be 

reduced.  There  is  perhaps  nothing  more  urgent  than 

this  tremendous  problem  of  public  dissatisfaction 

when  we  lay  plans  to  grow  and  expand  to  meet  the 
needs  of  American  society  in  the  future. 

20% 
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Exhibit  49:  "Crosscurrents,  1973^' 

Crosscurrents  in  Corporate  Communications 
No.  2 

Highlights  of  the  1 973  FORTUNE  Corporate  Communications  Seminar 
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Introduction 

In  just  a  few  years,  corporate  communica- 
tion has  undergone  tremendous  change  and 

growth.  It  is  now  more  sophisticated,  measur- 
able, and  effective.  The  expression  of  opinion, 

ideas,  and  know-how  at  the  second  FORTUNE 
Corporate  Communications  Seminar  indi- 

cated that  these  efforts  are  highly  individ- 
ualized from  company  to  company,  but  there 

are  many  common  points  along  the  line. 
There  is  recognition,  too,  of  the  fact  that 

corporate  communications  cannot  really  be 

directed  to  a  single  entity  called,  "the  public." 
Rather,  there  are  many  distinct  publics  im- 

portant to  a  corporation's  well-being,  and  it 
is  possible  to  concentrate  communications  on 

those  with  the  greatest  influence  on  profit  or 
opinion. 

Awareness  of  corporate  social  responsi- 
bility continues  to  be  highly  perceptible,  but 

there  are  more  divergent  opinions  about  the 

ways  in  which  corporations  best  serve  society. 
Under  question  are  the  limits  of  corporate 
involvement,  and  how  communications  can  be 

utilized  effectively  to  identify  the  social  bene- 

fits of  business  enterprise  or  to  advocate 

special  points  of  view  in  relation  to  current  or 

emerging  national  issues. 

"Crosscurrents  in  Corporate  Communica- 

tions No.  2"  will,  we  hope,  make  a  significant 
contribution  to  the  information  available  on 

this  subject.  We  thank  the  seminar  speakers 
and  the  participants  who  helped  make  this 
second  annual  event  such  a  lively  exchange  of 
pertinent  viewpoints.  FORTUNE  is  pleased  to 

have  provided  the  impetus  and  the  environ- 
ment that  made  it  possible. 

James  B.  Hoefer 

Advertising  Director 

If  you  would  like  additional  copies  of  this  report,  please  address  your 
inquiry  to  James  B  Hoefer.  Advertising  Director.  FORTUNE.  Time  & 
Life  Building.  Rockeleiier  Center,  New  York.  New  York  10020 
Enclose  S1  75  per  copy  to  cover  basic  costs  and  handling 
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Keynote  Address  by  Max  Ways,  Fortune  8 

Business  has  not  been  very  effective  in  explaining  itself  to  the 
rest  of  society.  It  is  a  complicated  and  difficult  task.  As  a 

result,  the  corporation's  primary  function— to  concentrate  on 
the  goals  it  is  organized  and  best  equipped  to  do— is 
misunderstood.  The  benefits  of  that  concentration,  which 

flow  to  the  rest  of  society,  are  not  fully  recognized  or  credited 
in  assessing  corporate  social  responsibility.  This  dilemma 
perplexes  executives  who  question  their  own  altruism  and 
morality.  Yet  it  is  society,  not  business,  which  defines  social 

responsibility  through  legal  restraint  and  changing  standards 

and  ethics.  If  business  takes  on  the  role  of  curing  society's 
ills,  it  will  lose  its  ability  to  concentrate  on  doing  its  job  well. 
Ultimately  that  will  diminish  its  service  to  society.  Business 
must  be  conscious,  too,  of  the  fact  that  there  will  be  more  and 

more  pressure  for  corporate  discipline,  for  behavior  that  will 

not  hurt  society  as  a  by-product  of  the  corporation's 
concentration  on  its  goals. 

Corporate  Communications  by  a 
HighiyDivisionalized  Company  14 

There  is  a  "5C"  formula  at  work  at  Greyhound  Corporation: 
outstanding  companies,  compatibility,  capable  people,  cash, 

and  communications.  Robert  McGinley.  vice  president- 
advertising,  relates  that  without  effective  communication 

none  of  the  other  big  "c  "s  could  be  made  to  pay  off.  The 
companies  which  make  up  the  corporation  are  organized  into 
six  groups  and  that  in  itself  reduces  communications 

problems.  The  advertising  department  assists  these  compa- 

nies in  agency  selection,  cross-promotions,  joint  space  and 
time  buying,  and  in  other  ways,  but  it  does  not  infringe  on  the 

independence  of  the  separate  company  advertising  de- 
partments. Corporate  advertising  is  designed  to  reach  the 

financial  community,  to  demonstrate  that  Greyhound  is  more 
than  a  bus  line,  and  to  provide  a  corporate  communications 

setting  often  re-employed  in  the  advertising  of  the  individual 
companies. 

Seliing  the  Value  of  an 

Advertising  Program  to  Management  1 7 

No  longer  "the  postage  meter  people,"  Pitney-Bowes  is 
today  a  paper-handling  company.  Its  director  of  advertising, 
Kirk  .lewett,  says  he  runs  a  marketing  communications 

ope'jt'On  organized  to  communicate  with  customers  and 

prcop'  cts  through  advertising,  informing  and  motivating  the 
sales  orce,  and  utilizing  marketing  meetings,  incentive 
contests,  sales  publications,  and  other  devices.  Management 
is  regularly  informed  of  the  value,  objectives,  and  functioning 
of  its  advertising  program.  This  is  accomplished  through  an 
annual  advertising  program  presentation,  followed  by  month- 

ly status  reports,  where  research  findings,  advertising  results, 
and  analysis  of  various  aspects  of  the  program  can  be 
highlighted  These  activities  are  performed  in  cooperation 

with  the  company's  advertising  agencies.  Jewett  believes 
that  management  must  get  both  good  and  bad  news,  that  the 
information  for  management  must  be  significant,  and  that  a 

rapport  must  be  established  with  those  who  sit  in  judgement 

of  the  advertising  program's  contribution  to  corporate 
profits. 

borporate  Advertising-What's  Wrong  With  It?  21 
Corporate  advertising  has  a  long  way  to  go,  says  John 
Hoefer,  chairman  of  Hoefer,  Dieterich  &  Brown,  the  San 

Francisco-based  agency.  "I  believe  we  can  get  there  faster  if 
we  but  realize  the  problem  is  an  individual  one  and  cannot  be 

solved  either  by  cafeteria  prescription  or  molasses  lan- 

guage." Hoefer  discusses  the  lack  of  retention  of  corporate 
slogans,  the  problems  inherent  in  promoting  social  responsi- 

bility, the  pitfalls  and  inhibitions  present  in  the  creation  of 
corporate  messages,  and  the  relationship  of  product  and 
corporate  advertising.  There  are  good  guidelines  to  follow  in 

developing  corporate  advertising:  clear-cut,  attainable  ob- 

jectives, knowledge  of  a  company's  existing  image,  verbaliz- 
ing of  performance  rather  than  intention.  But  the  greatest 

danger  may  be  carefully  planned,  fully  researched,  minutely 
documented  mediocrity. 

Corporate  Advertising  26 

Paul  Harper,  who  heads  up  Needham,  Harper  &  Steers 

believes  there  is  only  one  kind  of  advertising— plain  old 
advertising.  His  secret  of  successful  corporate  advertising  is 
to  start  with  the  problem,  not  the  message,  and  to  aim  for 

action-producing  programs.  Advertising  is  one  element  in 
total  corporate  communications  and  necessarily  has  dif- 

ferent goals  for  different  companies.  How  these  goals  are  es- 
tablished, special  publics  targeted,  and  corporate  advertis- 

ing executed  in  different  situations  is  demonstrated  through 
the  analysis  of  a  variety  of  campaigns  for  major  companies. 

"Each  of  them  tries  to  do  no  more  than  a  paid  advertisement 
for  a  good  company  with  something  meaningful  to  say  can  be 

expected  to  do;  to  tell  the  truth  and  tell  it  simply  and  well." 

Corporate  Advertising— A  Worthwhile  Use  of  a 

-Corporation's  Resources?  29 
The  answer,  according  to  Leonard  Matthews,  president  of 

Leo  Burnett,  is,  "It  depends."  It  depends  whether  the  need 
actually  exists  and  whether  the  advertisement  or  campaign 
addresses  itself  to  that  need.  The  disciplines  and  marketing 
sense  that  go  into  the  creation  of  consumer  campaigns 

should  also  apply  to  corporate  programs.  Over-editing  and 
tampering  by  committees  results  in  corporate  advertising  that 
is  just  plain  dull.  Matthews  breaks  corporate  campaigns  into 
two  categories:  advertising  to  change  minds  and  efforts 
intended  to  tell  the  public  more  about  a  company.  The  former 
he  feels  is  the  most  difficult  to  create,  but  with  proper 

homework  and  enough  self-questioning,  it  is  possible  to 
define  not  only  what  opinions  are  to  be  changed,  but  whose 
opinions, and  howmuch. 

Corporate  Communications  in  a  Crisis  Situation  32 

From  the  spring  of  1970  to  late  summer  of  1972,  when  the 
issues  were  resolved,  Lockheed  Aircraft  Corporation  was 
engaged  in  a  struggle  for  corporate  survival.  The  central 
arena  was  Washington,  DC.  and  the  key  issue  was  whether 
the  Senate  would  vote  affirmatively  on  the  guarantee  loan 
legislation  essential  to  keeping  the  company  in  business. 

William  Wilson,  Lockheed's  vice  president-advertising  & 
public  relations,  recounts  the  events  of  this  dramatic  episode 
and  details  the  total  effort  to  communicate  that  engaged  all  of 

Lockheed's  employees,  the  unions,  contractors,  the  airline 
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customer,  the  company's  bankers,  supporters  in  government 
—everyone  concerned.  The  means  employed  to  make  Lock- 

heed's position  heard  in  the  media,  in  government  circles, 
and  in  key  public  forums  provide  a  valuable  case  history 

of  how  to  deal  with  a  corporate  crisis  where  the  communica- 

tion is  "both  more  harrowing  and  more  rewarding   " 

How  to  Talk  with  Washington  37 

Talking  with  Washington  is  a  task  that  H.  Thomas  Austern. 
partner  in  the  law  firm.  Covington  &  Burling,  has  been  dealing 
with  for  a  number  of  years.  His  experience  and  expertise 
bring  a  sharp  focus  to  the  subject  of  effective,  direct 
communication  with  government  He  contends  that  a  basic 
rule  is  first  determining  to  whom  any  message  should  be 
directed  This  involves  a  careful  evaluation  of  the  multitude  of 

congressional  staffs  agencies,  commissions,  and  employees 
of  other  government  branches  Other  important  guidelines 
are  to  work  from  the  bottom  of  the  hierarchy  up;  deal  with 
bureaucrats  as  people  (they  really  are);  be  truthful,  objective, 

succinct,  direct— and  keep  accurate  recordsof  what  is  said  to 

whom  and  when  'Never  send  a  boy  to  do  a  man's  job,  " 
Austern  stresses  Company  representatives  should  be  m  a 
position  to  know  all  the  facts,  engage  in  frank  discussion,  and 

exchange  commitments  And  .  check  with  your  lawyer— 
before,  during,  and  after 

Corporate  Intage  Advertising  and  the  FTC  40 

In  recent  years,  some  corporate  image  advertising,  particu- 
larly messages  with  environmental  themes,  have  sparked 

controversy  and  evoked  complaints  of  false  and  deceptive 
advertising  directed  to  the  Federal  Trade  Commission  The 
jurisdictional  and  legal  questions  involved  in  any  regulation 
of  corporate  image  advertising  are  complex  Moreover,  they 
are  clouded  by  the  need  for  precise  definition  of  image 
advertising,  itself,  and  of  the  circumstances  when  such 
advertising  is  protected  by  First  Amendment  rights  and  when 
It  IS  not  Stepping  briskly  into  this  tangle  of  thorny  problems, 
David  Dennison,  one  of  five  FTC  Commissioners,  provides 

direction  and  insight  into  the  FTC's  role,  if  any,  in  regulating 
this  advertising  In  addition  to  his  cogent  analysis,  he 
provides  elaborate  annotation  which  m  itself  is  a  valuable 
bibliography  on  the  subject  of  corporate  advertising 

Corporate  Communications  In  the 
European  Business  Community  47 

Back  from  an  exploration  of  the  state  of  corporate  communi- 
cations in  Europe,  Joseph  Brouillard,  vice  president  and 

director  of  the  Corporate  Communications  Group  at  J  Walter 

Thompson,  reports  that  while  this  activity  is  not  at  the  level  it 

is  in  the  US,  it  is  growing  in  scope  and  interest  "Industrial 
and  prestige  advertising  expenditures  in  the  UK  are 
estimated  to  be  $25  million  The  primary  medium  is  print,  but 
reliance  on  corporate  PR  and  identity  programs  instead  of 

paid-for  advertising  space  is  greater  in  the  U  K  than  in  the 
US  Motivation  for  engaging  in  corporate  communications, 
the  themes  employed,  and  the  publics  addressed  are  to  a 
great  extent  the  same  as  in  the  U  S  ,  with  corp>orate  identity 
and  awareness  themes  used  most  His  interviews  also 

indicated  that  corporate  social  responsibility  is  an  issue  in 
Europe,  and  the  debate  is  as  active  there  as  it  is  on  this  side  of 
the  Atlantic 

Shouid  a  Company  Promote  Its  Own  Stock?  50-55 

Does  the  question  need  to  be  asked  when  the  reasons  for 

doing  It  are  so  good''  That  s  the  query  posed  by  Carol  Loomis 
of  Fortune's  Board  of  Editors  A  company's  stock  is  its 
currency,  says  Loomis,  and  it  is  currency  that  can  be  used  to 
buy  another  company  or,  when  a  public  offering  is  made,  to 

buy  "cash  "  The  higher  the  price  of  a  company's  stock— the 
higher  the  price  \n  relation  to  that  company  s  earnings— the 
better  off  it  is  as  to  the  number  of  shares  it  noust  give  up  One 
problem  is  that  promotion  of  stock  is  often  done  for  the  wrong 
reasons,  such  as  fighting  off  raiders  It  should  be  done  in  the 
interest  of  the  company  and  its  stockholders  Management 
officials  also  feel  defensive  about  presenting  the  values  of 

their  company's  stock  because  they  may  be  among  the  major 
stockholders  and  it  appears  self-serving.  Yet.  Loomis  feels, 
this  self-consciousness  is  far  outweighed  by  the  overall 

advantages  of  law-abiding  steps  to  improve  the  public's 
opinion  of  a  company's  stock.  "I  also  think  of  a  good  stock 
price  as  having  indirect  benefits  in  the  sense  that  this  price  is 

likely  to  influence  the  attitudes  of  all  the  company's  publics." 
Offering  another  perspective  on  this  subject,  Jones  Yorke. 
executive  assistant  to  the  chairman.  Paine.  Webber,  Jackson 
&  Curtis,  believes  a  continuous  flow  of  information  to 

investors  is  fundamental  to  the  operation  of  our  capital 
market  system  A  great  deal  of  good  can  come  from  active 
company  involvement  in  the  information  dissemination 
process  to  investors,  both  current  shareholders  and  those 

who  potentially  are  shareholders."  The  regulatory  agencies 
are,  in  fact,  encouraging  more  disclosure  from  corpora- 

tions—not less  Yorke  urges  companies  to  keep  the  in- 
vestment community  and  individual  stockholders  informed, 

to  avoid  company-written  research  reports"  distributed  as 
objective  documents,  and  to  release  information  as  soon  as 
possible.  He  sees  no  easy  answer  to  the  problem  of  inside 

information  and  suggests  that  information  should  be  bal- 
anced based  on  reasonable  assumptions,  and  available  to 

all  "The  days  of  the  hard  sell,  tell  them  anything  but  keep 
the  stock  up.  are  over 

Stockholder  Communication  Program  56 

"A  securities  market  communication  program,"  says  Robert 
Baylis.  vice  president-research.  First  Boston  Corporation, 

"should  be  a  responsibility  shared  by  a  number  of  individuals, 

including  the  chief  executive  officer  of  any  company  '"  Baylis 
believes  a  program  of  this  kind  should  be  geared  to  cover  all 
investors— Out  professional  investors  and  analysts  are  likely 
to  have  the  major  impact  in  shaping  the  markets  opinion  of 
investment  prospects  With  an  understanding  of  the  key 

factors  that  go  into  investment  analysis,  steps  must  be  taken 
to  insure  that  the  investor  has  an  adequate  understanding  of 

the  company "s  management  strategy  and  basic  economics 
These  include  an  internal  plan  for  performance,  management 

belief  in  the  plan  and  understanding  of  its  competitive  po- 
sition, and  evidence  of  a  quarterly  earnings  pattern  con- 
sistent with  the  plan  There  must  also  be  knowledge  of  who 

key  analysts  are,  exposure  of  key  people  to  influences  m  the 

marketplace,  help  for  the  professional  analyst  m  develop- 
ing a  model  of  the  company,  a  clear  public  statement  of 

earnings  at  the  start  of  each  fiscal  year  and  an  updating  of  the 

forecast  on  a  quarterly  or  semi-annual  basis,  and  targeting  of 
annual  reports,  quarterly  statements  and  other  mailings  to 
different  selective  lists  Remember  that  the  investor  is  not 

buying  a  company  or  an  industry  or  a  product,  he  is  con- 

sidering an  investment  alternative   " 
Optimistic  Trends  in  a  Disturbing  World  59 

Optimistic  trends  don  t  seem  to  attract  the  attention  of  people 

these  days  the  world  is  filled  with  problems,  discord,  in- 
justice Yet.  careful  analysis  of  statistical  data  suggests  that 

in  the  face  of  many  things  going  wrong,  there  are  many  others 
that  are  going  right  Theodore  Gordon,  president  of  The 
Future  s  Group,  sees  the  lot  of  all  people  improving  His  lively 
tour  through  the  trends  indicates  that  the  economy  will  grow 
another  trillion  dollars  in  about  15  years:  it  took  two  hundred 
years  to  reach  the  first  trillion  The  economy  is  actually  more 
stable  than  most  would  believe,  consumer  prices  are  still 
lower  here  than  in  most  of  the  major  Western  nations  and 
prices  and  rents  are  more  favorable  The  areas  of  income, 
leisure,  and  education  all  show  trends  of  improving  standards 
for  more  and  more  of  the  population  Within  these  trends  and 

Gordon  s  forecasts  of  the  future  one  sees  changing  socio- 
logical and  demographic  patterns  that  could  affect  not  only 

the  way  corporations  communicate  but  the  very  nature  of 
their  enterprises 

Seminar  Participants  4 
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Keynote  Address 

Max  Ways 
Board  of  Editors 
Fortune 

As  you  may  know,  this  is  the  second  annual  "do"  of  this 
sort.  And  I  am  so  pleased  to  be  the  first,  or  as  the  program 

says,  the  keynote  speaker  at  this  second  meeting,  because  at 

the  first,  I  was  the  concluding  speaker.  That  was  a  two-  or 
three-day  meeting,  and  I  was  scheduled  to  speak  at  5:00  p.m. 
on  the  final  day.  I  arrived  with  some  trepidation  myself, 
because  I  was  writing  a  Fortune  article  at  the  time.  And  I  got 
here  and  I  kept  my  engagement,  but  somehow  or  other, 
everybody  else  had  to  catch  a  4:30  plane.  This  is  what  comes 
with  printing  programs  in  advance,  telling  audiences  what 
they  have  in  store  for  them.  On  that  occasion,  I  had,  if  I  may 

say  so,  a  very  carefully  prepared  and  rathe'  well-written 
speech,  which  I  delivered.  I  delivered  it  to  a  gentleman  from 
AT&T,  and  two  waitresses  who  had  wandered  in  from  the 

coc  Mail  lounge.  All  three  of  them  seemed  to  like  it. 
What  my  message  was  then,  and  I  think  this  was  in  the 

spring  of  1 972,  later  evolved  into  a  Fortune  article  published 

inSeptember  called:  'Business  Needs  to  Do  a  Better  Job  of 
Explaining  Itself.  '  And  I  guess  I've  worked  on  harder  articles, 
articles  that  required  more  technical  know-how.  But  I  don't 
think  I  ever  wrote  an  article  that  got  the  kind  of  reverberations 

that  that  one  got.  I  don't  mean  results,  I  mean  reverberations. 
You  know  a  lot  of  people  in  jobs  like  yours  recognize  that  I 

was  saying  something  that  you  wanted  to  see  in  print,  and 

actually,  since  I  claim  that  I've  never  had  an  original  thought 
in  my  life,  I  must  have  gotten  that  from  associating  with 
people  like  you.  I  merely  articulated,  which  I  concede  to  be 
my  function  in  this  world. 

Again  ̂ nd  again,  I  have  been  asked  to  expound  upon  and 
express  this  to  businessmen  and  this  is  all  the  more 

remarkable  because  the  message  is  not  particularly  flattering 
to  you.  it  would  have  been  very  easy  to  flatter  you  in  this 
context.  The  way  to  do  this,  the  way  you  flatter  businessmen 
in  this  communications  context  is  to  tell  them  what  they  know 

and  they're  all  too  ready  to  recognize.  To  tell  them  that  the 
society  isn't  fair  to  them.  That  the  media  give  them  a  dirty 
deal.  I  don't  deny  any  of  this,  but  I've  tried  to  lead 
businessmen,  especially  business  communicators,  away 

from  this  thought.  When  I'm  talking  to  journalists;  when  I'm 
talking  to  academicians,  I  have  a  very  different  pitch.  When 

I'm  talking  to  those  groups,  I  say,  look,  there  is  a  thing  out 
there  called  business,  which  is  one  of  the  most  exciting 
things  to  write  about  the  world  has  ever  seen.  You  just 

couldn't  have  a  thing  to  write  about  like  this.  It  isn't  easy.  It 
takes  a  lot  of  sweat,  but  try  it.  I've  tried  it  l&te  in  life,  and  I've 
never  found  any  kind  of  writing  that  was  so  much  fundamen- 

tal fun  as  writing  about  business.  Now  that's  what  I  tell  them. 
But-thafs  not  what  I  tell  you.  What  I  tell  you  is  the  other  side  of 
this  story.  What  I  tell  you  as  businessmen  and  as  communica- 

tors for  and  of  business,  is  that  you're  not  doing  as  good  a  job 
as  you  ought  to  do  of  explaining  this  process.  In  my  mind,  the 
key  word  there  is  explaining. 

Sometimes  I  get  introduced  at  these  meetinqsas  the  man 

who  told  business  to  speak  up  and  defend  itself.  Oh  hell,  that 

ain't  what  I  said.  Business  has  always  been  speaking  up  and 
defending  itself.  What  I'm  talking  about  is  explaining  itself. 
Not  defending  itself,  but  speaking  up.  Be  aggressive  and  take 

the  initiative.  But  this  operation  is  not  what  I  have  in  mind.  Nor 
do  I  have  in  mind  the  defensive  operation  of  business.  When 

some  scandal  breaks,  when  there's  some  problem,  when  all 
of  the  quarters  are  calling  up  and  the  phones  are  ringing,  the 

people  that  handle  this  thing  are  not  morons  .  .  .  they  do  all 
right  on  that.  Sometimes  they  do  very  well  indeed.  But  in 
between  those  two  extremes  of  a  specialized  message  that 

any  given  company  wants  to  get  across  and  a  crisis  in  which 
any  given  company  is  defending  itself,  between  those  two 
extremes  is  an  enormous  area  of  public  ignorance,  of  what  I 
claim  to  be  an  unappreciated,  underestimated  need  ...  a 
need  that  arises  in  this  society  in  which  we  all  need  to  know 
much  more  than  we  do  about  what  the  other  fellow  is  trying  to 
do.  And  I  mean  all,  not  just  business. 

Sometimes  in  business  groups  when  I  get  on  this  subject, 

somebody  says,  why  do  you  single  us  out?  Why  not 

somebody  else?  And  I  say,  oh,  God,  you're  so  right.  Do  the 
universities  do  a  good  job?  They  were  in  the  seller's  market  so 
long  that  they  didn't  have  to  explain  themselves  to  anybody. 
And  they're  still  in  the  seller's  market.  It  may  not  be  forever,  it 
never  lasts  forever  for  any  of  you.  Government?  Oh  well, 

there's  hardly  a  government  agency  that  I  think  does  a  half 

adequate  job  of  just  explaining  its  operations.  I'm  not  talking 
about  defending.  In  a  way,  I'm  not  even  talking  about  selling. 
Unless  for  selling  you  will  use  the  word  broadening  out  to 
include  what  I  mean  by  explaining.  I  claim  that  much  too 
much  attention  has  been  paid  to  the  antagonism  of  the  media 
and  of  the  whole  intellectual  community  toward  the  business 

community.  The  antagonism  is  there.  I  don't  argue  with  it. 
Unless  I'm  talking  to  intellectuals.  Then  I  argue. 

The  Price  of  Concentration 

Well,  then,  talking  to  you.  I  tell  you  that  if  all  these 

intellectuals  were  on  your  side,  if  their  whole  ideological 

position  were  to  reverse,  you  would  still  have  hell's  own  time 
communicating  business,  because  business  is  essentially 
complicated  and  essentially  hard  to  communicate.  Not 

impossible,  just  hard.  And  that  hardness  means  that  some- 
times some  great  responsibility  devolves  on  you.  on  every- 

body in  business  management,  not  just  the  public  relations 
people,  not  just  the  advertisers,  but  the  whole  damned 
management  group.  To  explain  this  thing  outside.  This  is  the 
kind  of  society  we  are.  As  we  specialize,  as  we  concentrate  on 
our  tasks— and  we  must  concentrate,  because  this  is  the 

whole  secret  of  modern  advance— but  as  we  do  this,  we  pay 
this  awful  phce  of  isolating  ourselves.  You  may  have  millions 
of  customers,  and  you  may  spend  millions  on  advertising  and 
say  we  have  a  message  that  goes  here  and  there,  and  the 

message  is  almost  certainly  about  a  product.  But  you're  still 
isolated.  And  isolated  in  two  senses.  You're  not  explaining 

..yourselves,  you're  not  explaining  your  system.  And  you're  not necessarily  listening.  Communication  is  a  two-way  street. 
This  morning,  I  was  in  Atlanta,  Georgia,  at  a  Western 

Electric  public-relations  people's  annual  conference.  I  was 
the  8:00  a.m.  speaker.  This  is  hard  for  a  New  Yorker.  This  is 

hard  for  a  journalist.  8:00  a.m.  is  hard.  I  fulfilled  my  duty  not 
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well,  but  I  congratulated  myself  on  having  gotten  there  at  8:00 
am.  At  9:00  a.m..  arose  a  man  twice  as  big  as  I  am.  Arthur 
Fletcher,  recently  Assistant  Secretary  of  Labor  And  why  I  am 

talking  to  you  about  him  is  the  word  "listen  "  I  give  the  Bell 
System  very  good  marks  for  inviting  Arthur  Fletcher  Not  only 
have  they  been  hurt  in  the  pocket  but  all  kind  of  problems, 
personnel  problems,  have  arisen  as  a  result  of  Arthur 
Fletcher  He  s  their  enemy  He  s  the  guy  who  wrote  those 

guidelines  into  the  DepartmentofLaborthat  resulted  m  AT&T 
having  to  pay  all  that  back  pay  to  people  who  had  been 
discriminated  against. 

This  wouldn't  have  happened  ten  years  ago  .  .  but  this 
company  invited  this  tough  and  bitter  man.  and  he  is  tough 

and  bitter  He  described  himself  as  ex-bitter,  and  I  think  that's 
probably  right  morally  But  every  now  and  then  you  get  a 

thought  that  sounds  not  so  ex-bitter 
But  I  congratulate  AT&T  for  inviting  that  guy  to  come  talk  to 

them  This  to  me  is  communication  This  is  a  public  they 

needed  to  know  This  is  the  guy  who  wrote  the  regulation  that 

reamed  them  And  boy  he  did  it  nicely  It's  seldom  that  you 
hear  a  speech  which  actually  changes  anybody  s  mmd  m  the 
audience  That  one.  I  suspect,  changed  quite  a  lot  of  people  s 
minds  It  wasn  tmoral.it  was  very  direct 

He  had  been  a  poor  boy  as  you  expect  a  black  to  be.  had 
gone  to  what  he  considered  a  hell  of  a  good  law  school  at 
Washburn  in  Kansas  He  got  very  good  marks  in  the 

predominantly  white  law  school  He'd  known  what  he  wanted 
to  do.  he  wanted  to  be  m  the  government  Having  got  out  of 
this  law  school,  he  then  said,  if  I  hadn  t  been  able  to  play 
professional  football  I  would  have  been  sv^ieepmg  floors 

three  yearsmxer  Sooner  than  whaf  Sooner  than  when  he 
was  sweeping  floors  in  the  State  House  in  Topeka  He  was 
running  an  elevator  there,  when  his  law  school  classmates 
were  already  coming  up  in  the  Legislature  And  they  d  come 

in  and  say.  hey.  Art.  did  you  ever  keep  your  notes  on  so  and 

SOS  lecture''  Remember  the  lecture''  It  was  absolutely  great 
We  can  use  it  this  afternoon 

They  were  running  the  Legislature,  he  was  running  the 
elevator  Well,  you  look  at  it  from  that  point  of  view,  you 
begimhget  it  And  what  I  love  was  that  he  had  been  invited 
there  to  make  this  point  Tell  them  that  this  thing  that  almost 
everybody,  or  so  many  people  at  least  at  AT&T,  had  thought 
was  an  unfair  thing,  had  another  side  Fletcher  said.  look,  one 
of  those  guys  said  to  me  one  of  the  members  of  the 
Legislature  who  had  been  m  my  law  school  class  said  to  me. 
your  day  will  come  It  s  not  necessarily  your  day.  but  maybe 
your  children  s  or  grandchildren  s  And  he  |ust  said  to  hell 
with  It.  I  m  going  to  hurry  it  up  A  not  unreasonable  reaction 
And  It  came  over  to  that  group,  wtiich  isn  t  the  most  lovable 

group  you  would  ever  see  assembled,  as  a  not  unreasonable 
reaction 

Corporate  Social  Responsibility 

So  that  when  I  talk  about  business  explaining  itself.  I  don't 
really  have  in  mind  aggressive  messages  I  have  in  mmd  a 
duty  that  I  think  lies  on  all  of  us.  including  journalists  to 
explain  something  about  our  function  and  the  way  we  do 

things  Because  I  just  don  I  think  anybody  is  bom  under- 
standing this  kind  of  society  I  think  we  ve  all  got  to  work  to 

learn  what  we  know  about  it.  and  we  ve  got  to  work  even 
harder  to  explain  to  somebody  else  why  we  function  in  our 
)Obs.  andinourown  way.  as  we  do  in  thissociety 

Now.  as  I  go  around  this  circuit  of  talking  about  business 
explaining  itself,  and  so  forth,  the  request  I  hear  most  often  is 
that  I  write  an  article  about  the  social  responsibility  of 

business  Why  don't  P  Well,  partly  because  I'm  no  fool  I  ma 
reasonably  lazy  man  I  ve  tackled  quite  a  lotof  tough  )obs.  but 
that  one  I  don  t  want  to  tackle  yet  I  may  get  needled  into  it 
and  I  may  be  needling  myself  into  it  at  this  moment  But  what  a 
canof  wormsit  IS 

Now  you're  all  involved  in  this  So  bear  with  me  while  I  )ust 
speculate  a  little  bit  about  this  phrase  that  bubbles  around  all 

these  meetings  about  social  responsibility  of  business  within 
the  social  order  One  of  our  guests  here  tonight  told  me  that 

he  keeps  getting  questionnaires,  please  do  a  social  audit  of 
your  corporation  What  social  harm  do  you  do.  what  social 

good  do  you  do?  Assets,  liabilities  .  what  do  you  think  of 

that?  I  said  "Well.  I  think  you  should  send  a  letter  back  saying 
it  had  been  misaddressed  to  you  Tell  them  to  address  it  to 

God  God  keeps  our  social  audit.  ■ 

What  Is  to  Be  Measured 

I  say  this  not  frivolously  but  simply  because  I  cannot  get, 

and  I  cannot  find  anybody  else  who  has  got  a  grip  on  this 

thing  What  the  hell  does  it  mean''  I've  read  a  lot  of  long 
transcripts  that  thick,  a  verbatim  report  on  an  academic 

conference— not  just  any  old  academics,  but  business  school 
people,  for  whom  I  have  great  respect,  in  general  And  they 

were  trying  to  come  to  gnps  with  this  social  responsibility  of 
corporations  And  like  everyone  academic,  every  other 

scientist,  they  want  to  measure  something  Now  what  were 

they  going  to  measure  so  that  they  could  get  some  kind  of 
social  audit  of  business  of  corporations,  or  any  given 

corporation''  And  they  get  quite  specific  about  this  Are  they 
going  to  measure  such  things  as  pension  plans,  welfare,  that 
a  minonty  feel  they  shouW  This  is  part  of  the  social  audit,  this 
has  something  to  do  with  society  I  can  tell  you  it  has  a  hell  of 
a  lot  to  do  with  society 

Were  they  going  to  measure  that?  Oh.  no.  Because  that 
would  have  been  originally  sold  to  the  stockholders  as 

something  in  the  self-interest  of  the  corporation  This  is 
something  you  did  to  keep  your  employees  This  was  part  of 

the  way  The  way  you  did  it  Would  you  include  such  things 

as  all  that  money  spent  on  safety  devices''  Oh  no.  you 
wouldn  t  include  that— that  has  tjeen  going  on  tor  many 

generations  That  wasn't  done  for  social  reasons,  that  was 
done  for  reasons  selfish  to  the  corporations  If  they  didn't 
spend  that  money,  think,  for  God's  sake,  of  the  legal 
problems  they  d  have,  of  the  lawsuits  that  would  come  in.  and 
the  verdicts  that  would  go  against  them  They  couldn  t  be  part 
of  It 

Now  what  about  such  a  thing,  which  goes  back  many, 

many  years  m  the  history  of  American  corporations,  as 
contnbuting  money  to  colleges,  either  in  matching  grants 
with  employees,  or  directly  Well,  the  majonty.  they  really 

didn't  want  to  include  that  either  Now  what  was  the  majority's 

motive,  was  it  anti-corpcration''  Not  really  The  majority's 
motive  was.  first  of  all.  they  wanted  to  isolate  something  that  a 
corporation  did  that  had  a  smgle  motivation  in  the  sense  that 

It  couldn't  contribute  to  profit  It  had  to  start  very  recently 
because  m  the  concept  of  these  prospective  measurers,  they 

were  going  to  measure  the  improvement  of  corporate 

responsibility  from  some  old  base  What  they  didn't  want  to 
get  involved  in  is  the  fundamental  complexity  of  life,  which 
scientists  never  want  to  get  involved  in  The  fundamental 
complexity  is  that  we  all  have  lots  and  lots  of  motives  tor 
whatever  we  do  And  on  many  occasions,  no  motive  that  we 
can  isolate  and  explain  This  makes  it  very  hard  to  measure 

anything  connected  with  motivation 
So.  the  motivation  study  was  going  to  be  narrowed  to  those 

social  responsibility  things  which  could  be  shown  as  recent, 
that  IS  to  say.  in  response  to  an  outside  agitation  for  more 
social  responsibility  And  second,  it  was  going  to  have  to  be 
that  kind  of  activity  that  had  no  other  motive,  that  could  not 

possibly  be  in  the  self-interest  of  the  corporation,  m  the 
ordinary  sense  of  the  word  Now.  in  a  sense,  this  is  really 
where  the  social  responsibility  thing  stands  at  this  moment 

Now  I  m  going  to  switch  and  approach  the  same  subject  of 
the  corporation  and  society  from  another  angle  And  this  is 

very  important  because  in  the  years  that  I've  begun  talking 
about  business  needing  to  explain  itself.  I  tiave  been  insisting 
and  I  still  insist  that  there  is  not  enough  basic  neutral 
information  about  the  actual  business  process  That  was 

what  I  wanted  to  get  on  the  table  And  I  still  do.  Arxj  this  is  still 
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very  high  in  my  personal  priority.  But  other  things  enter,  and  I 
believe  they  enter  much  more  intimately,  not  only  in  the 
public,  but  in  the  morale  of  people  like  you.  Every  now  and 
then  I  get  on  an  airplane  coming  back  from  one  of  these 
meetings,  and  I  talk  to  a  young,  that  is  to  say  young  from  my 

perspective,  business  executive  whose  morale  isn't  so  hot. 
The  social  activists  may  be  trouble  to  him.  And  what  they  bug 

him  with  is  this  word:  altruistic.  They  have  altruistic  motiva- 
tions, they  want  to  help  people.  And  he,  as  a  businessman, 

has  been  committed  by  definition,  not  clear  definition,  to 

helping  himself.  This  thing  is  a  rock.  It's  a  deep-seated  worm 
that  is  running  in  this  society,  and  we've  got  to  deal  with  it. 

Debating  Business  Ethics 

As  it  happens,  Pat  Lenahan  and  Chuck  Whittingham  and  I 

are  all  OJB's— that  phrase  may  mean  nothing  to  you,  but  it 

means  Old  Jesuit  Boys.  And  we've  got  a  hell  of  a  lot  of 
intimacies.  I  won't  say  that  we  got  a  hell  of  a  lot  of  education, 
they  may  argue  with  that,  but  we  got  a  lot  of  emphasizing.  On 
the  ethical  and  moral  implications  of  practical  life.  Now,  in  my 

old  age,  i  wouldn't  say  that  any  of  this  is  unsound,  glad  I  went 
through  it,  but  I  would  say  it  was  about  99  percent  irrelevant 
to  the  real  ethical  problems  in  which  my  generation  was 

involved.  I'm  not  blaming  anybody  for  this;  the  world  moved. 
Nor  am  I  going  to  stand  up  here  and  preach  some  new 

doctrine.  I'm  just  saying  that  people  professionally  con- 
cerned with  ethics  and  morals  have  not  got  themselves  in- 
formed and  engaged  with  the  society  we  have;  especially 

the  business  society. 
I  was  invited  to  appear  at  Cornell  University  to  enter  a 

debate  on  business  ethics.  I  couldn't  quite  figure  out  what  the 
question  to  be  debated  was,  but  I  accepted  because  the  other 
debater  was  going  to  be  Paul  Weiss,  then  of  Yale.  I  was  so 
damn  flattered  to  be  on  the  same  platform  as  Weiss  that  I  said 

yes,  and  I  got  up  there  and  discovered  that  Weiss,  whether  he 
had  been  unflattered  to  be  on  the  platform  with  me  or 

otherwise,  wasn't  there,  that  he  had  sent  a  last-minute 
cancellation.  Needless  to  say,  Cornell  was  in  a  flap  to  find  to 

somebody  who  could  debate  ethics  with  me.  Not  that  I'm  a 
low  handicap  man  in  that  way.  But  they  just  couldn't  find 
anybody.  Finally  they  found  somebody  in  the  Philosophy 
Department.  Five  years  before,  they  would  not  have  found 

anybody  in  the  Philosophy  Department  who'd  been  good  in ethics. 

But  they  did  find  somebody  in  the  Philosophy  Department 
who  was  interested  in  ethics,  and  they  asked  me  to  have 
dinner  with  him  before  the  debate  so  that  I  could  kind  of  tell 

him  what  I  was  going  to  say.  I  talked  a  little  bit  and  then  he 

said,  "You  are  going  to  have  to  help  me  more  than  that  "  So  I 
said,  "Well,  what  do  you  mean?  This  is  a  very  soft  field.  I 

mean,  there  isn't  any  part  of  your  literature  that  you  haven't 
read,  old  pal.  There  isn't  anybody  living  .  .  .  business  ethics  is 
a  desert  literarily  and  historically."  "It's  not  that,  "  he  said, 
"you  seem  to  have  a  passionate  feeling  that  business  ethical 
standards  ought  to  be  better.  "  And  I  said.  "Yeah.  I  do  have 
that  passionate  feeling.  "  He  said.  "Well,  I  never  really  thought 
about  business  ethics  that  way.  I  thought  the  whole  damned 

thing  was  criminal.  "  Now,  really,  this  was  the  best  Cornell 
could  do,  given  only  a  week.  Given  another  week,  things 
would  have  been  better. 

Okay.  So  if  that's  the  way  it  is,  maybe  it  would  be  all  right  if  I 
made  a  few  observations  in  this  area  because  there's  this 
whole  business  of  fear  of  authoritative  or  successful  contra- 

diction. Who  the  hell  is  going  to  contradict  you  if  you  talk 
about  business  ethics  today?  I  think  that  the  ethical  situation 
in  business  is  infinitely  better  than  (a)  the  public  believes,  but 
what  really  interests  me  is,  (b)  better  than  businessmen 
believe.  And  by  the  ethical  situation,  I  do  not  mean  that  there 

are  not  many,  many  transgressions.  There's  so  damn  much 
opportunity  for  transgression,  for  cheating,  for  hypocrisy,  for 

lying  and  semi-lying,  that  the  transgressions  must  be  infinite. 
But  by  the  ethical  situation,  I  mean  the  fundamental  context  in 

which  business  lives  and  works.  There  has  got  to  be  a  lot  of 
trust,  and  that  trust  would  not  be  there  if  it  were  not  more 
often  than  not  fulfilled.  But  now  we  are  talking  about  trusting, 

as  among  and  between  businessmen.  But  what  about  this 

matter  of  responsibility  toward  the  rest  of  society?  Let's  look 
at  that  ethical  situation. 

We  know  that  the  whole  material  progress  and  a  hell  of  a  lot 

of  the  immaterial  progress,  the  non-material  progress,  of  the 
last  400  years  has  been  based  on  concentration  ...  on  men 
fixing  their  minds  on  one  thing  at  a  time,  even  before  you  get 
to  the  specialization  of  knowledge.  Even  before  you  get  to 

that,  there's  this  propensity  of  a  free  property  owner  for 
specializing  and  developing  his  property.  Relations  between 
human  beings,  husbands  and  wives.  Tremendous  growth  in 
concentration  of  attention  in  these  modern  centuries. 

Now  this  concentration  really  is  a  modern  characteristic 

—sure,  you  can  find  examples  of  it  in  the  ancient  world.  But 
the  generality  of  it  is  a  modern  characteristic.  Now  this 
specialization,  this  concentration  has  a  price.  It  has  all  kinds 
of  phces  hanging  on  it.  If  you  are  concentrating  on  finding 
this  tree,  you  are  not  paying  attention  to  that  tree.  If  you  are 
building  a  paper  mill,  trying  to  get  the  most  production  for  the 
least  cost,  you  are  very  likely  to  pollute  a  river.  If  you  are 
pursuing  a  line  of  academic  research,  if  you  think  you  are  on 
the  verge  of  discovering  something,  and  you  also  have 
undergraduates  in  your  care,  you  are  very  likely  to  neglect  the 

undergraduates. 
Concentration  has  a  price.  Corporations  are  not  only 

concentrating  on  a  series  of  specific  goals,  but  even  more 

particularly,  they  are  full  of  people  who  are  quite  specifically 
concentrated  on  quite  specific  jobs.  Even  a  conglomerate 

that  can  get  into  any  old  kind  of  business  is  not  full  of  people 

who  could  get  into  any  old  kind  of  business.  It's  full  of  people 
who  specialize  in  this  and  that.  Even  if  there  are  a  lot  of 

so-called  generalists  around  at  any  given  time,  they  are 
looking  at  this  and  that.  This  is  concentration.  It  is  on  this  that 
we  are  built. 

And  it  is  this  that  we  have  to  pay  for,  and  part  of  the  price 
comes  back  in  the  form  of  the  demand  for  more  social 

responsibility  on  the  part  of  corporations. 

A  Dividend  from  Du  Pont 

My  colleague  Gilbert  Burck,  a  great  man.  who  retired  two 

weeks  ago— and  I  hope  to  God  his  retirement  is  more  passive 
than  mine— Gilbert  started  off  an  article  the  other  day  talking 

about  the  social  responsibility  at  Du  Pont.  And  he  hasn't  had 
a  damned  thing  to  say  about  what  most  people  mean  by  the 

social  responsibility  of  Du  Pont.  He  just  talks  about  how  they 
get  the  prices  down  on  this  chemical  and  that  chemical,  and 
so  forth,  as  a  result  of  what?  Their  altruism?  Hell  no.  As  a 
result  of  their  pursuit  of  their  selfish  corporate  interests  in  a 

competitive  system.  This  was  society's  dividend  from  Du  Pont 
over  the  last  ten  to  fifteen  years.  It  was  a  brilliant  passage. 

Now  that  leads  us  to  another  matter. 

The  theological  and  ethical  problem  .  .  .  altruism  and 

selfishness.  These  middle-aged  men  with  whom  I  come  in 
contact  these  days  have  kids  who  have  been  pretty  bored  .  .  . 
when  the  kids  talk  about  their  own  life  goals  and  express 
them  in  altruistic  terms,  they  want  to  help  other  people.  They 
do  not  want  to  necessarily  make  as  much  money  as  their 
fathers  did.  They  would  much  rather  trade  that  off.  In  helping 

other  people.  The  fathers  are  disturbed  by  that;  they're  not 
antagonistic.  Almost  to  a  man,  they  applaud  the  kids.  But 
then  they  kind  of  say,  what  does  that  make  me?  And  I  guess 

what  I've  been  going  through  is  to  try  to  work  out  a  message 
to  them  which  I  will,  in  its  rough  form,  let  you  overhear. 

I  think  it  is  the  nature  of  this  society— and  I  don't  think  it's 
been  the  nature  of  any  society  for  very  long— it's  the  nature  of 
this  society  that  when  you  concentrate,  when  you  succeed, 

when  you  do  things  right  (and  by  succeeding  I'm  not  now 
talking  about  money,  getting  a  better  yield  out  of  the  south 
quarter,  or  whatever  the  hell  it  is),  when  you  do  well,  you  are 

10 
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not  putting  somebody  else  down.  Almost  inescapably  you  are 
helping  somebody  else.  But  you  may  not  have  meant  to  help 
anybody  else  You  may  only  have  meant  to  help  yourself  So 
IS  this  selfish,  and  therefore  morally  negative,  or  at  best 
neutral?  Or  IS  this  a  plus? 

I  am  not  trying  to  revise  thousands  of  years  of  ethics.  But  I 

am  suggesting  that  we  need  some  rethinking  and  modifica- 
tion of  how  we  talk  and  think  about  these  things  in  the  light 

ofy  actual  situation  in  our  time  It  is  very  hard  for  a  man  to  do  a 
good  job  in  his  own  acres,  whether  it  s  his  monetary  interests 
or,  more  likely,  )ust  his  enjoyment  of  his  work,  very  hard  for 
him  to  do  this  without  helping  a  hell  of  a  lot  of  other  people 
Perhaps  most  of  them  as  much  or  more  than  he  helps  himself 
Does  this  count  ethically  or  morally,  if  he  doesn  t  mean  it  that 

way''  I  am  getting  so  damned  sick  of  this  word,  sacrifice. 
Let  me  go  back  just  a  second  to  what  I  was  saying  about 

the  symposium  on  corporate  responsibility  And  those  people 
who  would  not  accept  as  corporate  responsibility  any  kind  of 
corporate  activity  that  had  anything  suggestive  of  corporate 

self-interest  How  crazy  How  nuts.  How  utterly  antiquated 
To  think  that  if  it  didn  t  reduce  the  per  share  earnings,  it 

couldn't  contribute  m  social  responsibility 
Now  let  s  swing  this  back  Not  in  my  generation,  but  in  the 

generation  before  mine,  there  were  a  hell  of  a  lot  of  women, 
especially  in  the  better  educated  or  upper  class  or  upper 
middle  class  segments  of  the  English  speaking  world  and  the 

Gaelic  speaking  world,  who  believed  that  it  was  not  respect- 
able for  a  woman  to  enjoy  sex  A  wife  s  participation  in  sex 

was  altruistic  It  was  something  that  she  did  as  part  of  her 

social  responsibility  Honest  to  God'  I  do  not  want  to  see 
corporations  get  into  the  state  of  mind  of  that  generation  of 
women  One  result  was  that  a  hell  of  a  lot  of  women  who 

otherwise  would  have  appreciated  and  enjoyed  sex.  did  not 
Which,  at  this  stage  of  psychological  sophistication,  must 
seem  a  surprising  statement  But  it  was  indeed  true 

I  can  see  corporations  becoming  so  God-damned  socially 
responsible  that  they  won  t  have  any  standards  any  more,  any 
standards  arising  out  of  concentration  If  somebody  does  a 

lousy  job  and  says,  well,  I'm  sorry  boss,  or  if  he  s  a  chief 
executive  officer  he  says.  I'm  sorry,  stockholders,  it  was  a 
terrible  year,  but  that  was  the  year  I  was  being  socially 

responsible  How  do  you  know'  How  do  you  produce  the 

audif  Who  knows  that  it  wasn't  just  the  year  that  he  was 
being  sloppy 

What  Im  trying  to  say  to  you  is,  in  relation  first  of  all  to  your 
own  morale,  I  suspect  that  most  of  you  enjoy  your  jobs,  that 
you  like  what  you  re  doing  You  may  not  always  admit  this, 
but  I  think  you  do  I  ve  been  around  you  a  long  time  Second.! 
think  that  this  enjoyment  of  your  job  is  probably  a  more 

important  motive  to  you  than  purely  material  rewards,  and  I'm 
not  saying  for  a  minute  that  these  are  all  spinach,  because 

they're  not  to  me  But  what  I  want  to  help  you  resist  is  the 
notion— whether  it  comes  to  you  from  your  own  children,  or 
from  your  pastor,  or  anybody  else— that  in  pursuing  this  kind 
of  selfishness  you  are  hurling  somebody  else  and  are. 

therefore,  necessarily  being  uncharitable  Within  that  con- 
text, you  can  do  a  lot  of  wrong  But  you  will  not  be 

fundamentally  demoralized  by  thinking  that  anything  you  get 
either  by  way  of  enjoyment  or  by  way  of  material  rewards  by 
your  concentration  is  taking  away  from  somebody  else 

More  Freedom.  More  Choices 

I  urge  you  very  strongly  to  understand  that  sacrifice  is  not 

necessarily  the  key  to  brotherhood  and  fellowship  The  key 
parable  in  this  respect  is  that  of  the  Good  Samaritan  There 

isn't  a  line  that  indicates  that  the  Good  Samaritan  puts  cash 
or  credit  or  anything  else  in  serious  jeopardy  when  he  helps 
someone  less  fortunate  than  himself  This  may  sound  to  you 

like  19th  century  capitalist  ethics  But  it  isn't,  because  in  the 
1 9fh  century  a  hell  of  a  lot  of  gain  was  and  had  to  be  made  at 
the  expense  of  somebody  else  This  is  absolutely  not  the 
case,  not  the  case  nationally,  not  the  case  internationally,  in 

the  United  States  today  Other  things  being  equal  and  in  a 

typical  case,  when  U.S  money  moves  to  an  undeveloped 
country,  corruption  ensues,  confusion  ensues,  insecurity 
ensues,  but  underneath  we  know  there  is  an  unfolding  of  the 

human  spirit  involved  Give  us  fifty  years.  Give  us  seventy-five 
years,  its  going  to  be  better  You  know  this.  It  has  been 
proved  so  often  And  so  often  it  does  work. 

But  what  I'm  saying,  opposed  to  what  I've  said  tonight,  is 
that  you  should  not  only  explain  business  to  the  rest  of 

society,  but  really  examine  it  for  yourselves  Don't  get 
demoralized.  Don't  get  bugged  underneath.  Were  going  to 
have  these  ethical  problems,  and  I  think  In  the  years  ahead 

they  are  going  to  get  worse,  and  worse  How  can  it  be 
otherwise?  The  freer  we  get,  the  more  choices  we  have,  the 

more  ethical  problems  we  are  bound  to  run  into.  Fleas  don't 

have  many  ethical  problems,  we  have  thousands.  That's  what 

we  want,  isn't  it? 

QUESTION  AND  ANSWER  PERIOD 

Ways:  You  dont  have  to  ask  me  questions,  or  raise 
objections  I  always  hate  this  question  period  It  reminds  me 
so  much  of  the  classroom  A  format  in  which  I  was  notably 
unsuccessful  and  so  unsuccessful  that  the  scars  still  lie  upon 

me  So  I  don  t  ask  you  to  ask  questions,  but  have  you  any- 
thing to  say  to  which  you  want  me  to  respond? 

Q.  Mr  Ways.  I  would  like  to  ask  you  just  one  question.  It 
seems  to  me  that  being  socially  responsible  has  to  be  a 
voluntary  act  And  two  or  three  years  ago.  for  example,  a 

company  might  be  called  socially  responsible  if  it  did  an 
extraordinary  job  of  controlling  effluents  out  of  the  plant  or 
into  the  water,  or  was  spectacularly  truthful  on  the  front  page 
and  so  forth  But  today  those  things  are  controlled  by  laws 
and  standards  and  rules  and  regulations  and  so.  if  you  Uve  up 
to  the  rules  and  regulations  of  pollution,  you  re  not  really 

being  socially  responsible,  you're  just  being  lawlike  And  how 
much  of  social  responsibility  of  corporations  has  been  taken 

away  by  rules  and  regulations? 
A.  Well,  actually.  I  would  say  the  social  responsibility  of 
business  must  be  defined  by  society  Not  by  business.  Within 
limits  That  is  to  say  that  if  a  corporation  found  out  today  that 

It  could  put  a  really  noxious  drug  on  the  market,  it  would  be 
socially  irresponsible  for  that  corporation  to  wait  for  a  law  to 
be  passed  before  it  suppressed  the  production  of  the  drug. 

But  this  is  an  easy  and  clear-cut  case  Ten  years  ago  there 

was  talk  about  corporations  becoming  more  socially  res- 
ponsible and  sacrificing  part  of  their  earnings  for  the 

common  good,  but  when  the  public  agenda  of  things  that 
needed  to  be  done,  things  in  which  corporations  were 
involved,  like  the  environment  and  so  forth,  as  this  agenda 
began  to  build  up.  it  became  perfectly  apparent  that  the 
agenda  of  social  goals  was  far  higher  in  cost  than  the  total  of 
all  corporate  product  present  or  future. 

Under  those  circumstances,  in  a  competitive  system,  it  is 
nuts  to  talk  about  the  comparative  social  responsibility  to  two 

corporations,  neither  of  which  has  done  anything  extraordi- 

narily dreadful,  if  they're  competing  with  one  another  The 
only  way  that  society  can  define  their  responsibility  is  by 

passing  a  law  It  really  isn't  so  novel  or  disgusting  and  it's 
nothing  to  do  with  creeping  socialism  It's  the  situation  If 
there  weren't  other  people  out  there  demanding  those  laws, 
I  m  damn  sure  people  in  corporations  would  begin  to 
Q.  Sir.  in  the  absence  of  real  explanations  for  what  is  real 

social  responsibility,  do  you  think  that  as  the  public  recog- 

nizes how  much  this  is  going  to  cost,  there'll  be  less  and  less 

pressure  tor  "social  responsibility  "^ 
A.  Well  I  hope  so  In  a  sense,  that  is  to  say  I  hope  there  will  be 

more  and  more  social  pressw^e  for  corporate  discipline,  for 
such  behavior  that  society  in  general,  or  some  part  of  society. 
IS  not  hurl  as  a  byproduct  of  the  corporation  s  concentration 
on  the  corporation  s  goals  I  go  back  a  long  way  in  this  thing 
to  1930.  I  was  discussing,  and  many  other  people  were. 
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environmental  problems  in  a  most  simplistic  way.  We.  the 

people,  were  victims.  They,  the  corporations,  were  villains.  It 
tooka  while  for  it  to  dawn  on  us  that  the  things  viie  bought,  the 

things  we  wanted,  and  the  things  we  wanted  more  cheaply, 
were  the  things  that  polluted  the  nation.  I  think  in  the  last  two 
or  three  years  this  little  lesson  has  begun  to  percolate.  We 
begin,  society  in  general  begins,  to  understand  that. 

Now  this  doesn't  mean  to  me  that  pressure  is  going  to  be 
relaxed  To  me  it  means.  I  hope,  that  pressure  is  going  to 

become  more  realistic.  If  it's  a  matter  of  polluting  a  river,  and 
it's  very  hard  to  move  that  plant,  and  there  are  many  social 

and  not  just  corporate  reasons  why  that  plant  shouldn't  be 
moved,  possibly— and  this  has  worked  in  other  countries  and 

is  working  in  some  situations  here— possibly  the  answer  is  an 

effluent  tax.  This  isn't  a  moralistic  way  of  getting  at  it.  I  would 

rather  call  it  a  moral  way  of  getting  at  it.  It's  going  at  it 
practically.  The  corporation  would  not  do  this  and  typically 
cannot  do  this  of  itself,  without  external  pressure,  whether  by 
law  or  some  other  kind.  And  if  our  system  is  as  really 

competitive  as  I  think  it  is— I  think  it's  highly  competitive— no 
one  corporation  can  do  this.  It  just  can 't  be  done. 

We're  a  nation  with  a  deep  involvement  in  sport  and  we 
understand  that  in  any  of  our  sports,  mayhem  is  not 
committed.  There  are  limits  on  what  you  can  do.  There  really 

are.  In  any  sport,  limits.  But  these  limits  are  enforced  by  rules. 
They  are  defined  by  rules  and  enforced  by  referees.  This 

doesn't  bother  me  as  a  person  who  is  committed,  although 
perhaps  belatedly  committed,  to  business  and  the  corporate 
world,  and  to  its  ethical  values.  I  am  absolutely  convinced  that 

business  by  and  of  itself  cannot  properly  and  effectively 

organize  that  kind  of  social  responsibility.  That's  up  to 
society,  the  government.  It  doesn't  bother  me  that  one  sees 
ahead  many,  many  more  laws  saying  this,  that,  and  the  other 

things  business  can 't  and  corporations  can 't  do. 
I  should  think  many  corporate  executives  would  read  those 

laws  and  thank  God,  I'm  also  worried  that  in  the  present  state 
of  the  art  of  government,  many  of  the  laws  are  stupid.  Stupid 

as  statutes.  Even  more  stupid  as  administered.  Okay.  I'd  get 
absolutely  furious  if  one  of  those  things  landed  on  me.  On  my 

desk.  Nevertheless,  I'm  not  going  to  say  the  government  has 

no  business  telling  me  what  I  can  put  into  a  river.  I'll  handle 
that  out  of  my  conscience.  To  hell  I  will.  In  a  competitive 

business  I  can 't.  The  government  has  got  to  do  it. 
Q.  What  happened  to  a  free  market? 

A.  I  think  what  I'm  really  trying  to  say  is  that  there  are  a  lot  of 
laws  in  this  land,  and  a  whole  load  of  them  passed  in  the  last 
ten  years.  There  are  many  constraints,  restraints  upon 
business  activity.  Thank  God.  from  a  business  point  of  view.  I 

don 't  want  corporations  to  pursue  either  the  image  or  the 
reality  of  social  responsibility.  I  want  corporations  to  concen- 

trate on  whatever  they're  doing,  division  by  division.  I  want 
them  to  do  this,  and  fundamentally  I  want  corporations  to 
develop  a  little  more  peripheral  vision,  a  little  more  sense,  to 

realize  that  if  we  put  this  thing  on  the  market,  we're  going  to 
get  into  trouble,  and  the  people  aren't  going  to  stand  for  it. 
The  sixteen-year-olds  are  going  to  like  it.  but  the  parents 
aren  t.  This  is  what  I  mean  by  a  little  bit  of  nonconcentration. 
But  essentially  I  do  not  want  corporations  to  substitute  a 
sense  of  their  immediate  service  to  total  society  for  their 

present  concentration  on  whatever  markets  they're  pursuing. 
If  you  go  back  to  the  sense  of  the  othef  thing,  then  you've 
thrown  away  four  hundred  marvelously  valuable  years  of 
human  evolution.  Because  those  four  hundred  years  are  not 
years  of  technology,  essentially.  Technology  was  just  one  of 
the  things  that  came  out  of  it.  The  underneath  effect,  the  gut 

effect,  was  concentration.  And  don't  desert  this  for  some 
shapeless,  amorphous  thing  called  social  responsibility. 
Q.  Max,  you  pose  a  real  challenge  to  communicators.  I  think, 
with  respect  to.  as  you  put  it.  explaining  business  in  terms  of 
its  motives  and  in  terms  of  things  that  may  have  started  out  as 
objectives  and  goals  for  one  reason  and  yet  reflect  social 

responsibilities  and  moral  ethics.  I  wonder  if  you'd  comment 
on  perhaps  some  of  the  ways  in  which  the  executive  part  of 

the  corporations  can  really  attack  this  problem.  Without 
sounding  shallow  on  the  one  hand,  or  sounding  evangelical 

on  the  other  hand?  It's  a  very  difficult  situation. 
A.  In  1972  I  seemed  to  be  saying,  listen  more  and  keep 

talking.  I  think  chief  executives  should  encourage  their 
organizations  to  cultivate  a  sensitivity.  Sensitivity  to  publics 
outside.  Not  necessarily  the  obvious  objectives.  I^aybe  you 
listen  too  much  to  Ralph  Nader  and  too  little  to  people  who 
have  less  articulately  expressed  other  kinds  of  dissatisfaction 

with  American  industry.  I  think  we  ought  to— every  chief 
executive  ought  to  think  awfully  hard  about  how  good  his 
communications  are  with  his  own  workers.  Now  functionally, 

they  have  to  be  pretty  good.  He  thinks  of  that  all  the  time.  The 
whole  damn  thing  runs  by  communication.  But  it  runs  by  very 
specific,  concentrated,  exclusive  kinds  of  communication. 
How  much  sense  does  he  get  over  to  his  employees  of  the 

state  of  the  company.  If  things  are  going  badly  he's  got  a 
motive  for  getting  over.  "You're  not  going  to  get  a  raise  this 

year,  boys,  because  things  aren't  so  good,"  but  this  isn't 
really  what  I  mean.  I  mean  the  nature  of  the  company.  Getting 
over  to  them  such  aggregates  as  how  do  the  total  wages 
relate  to  the  total  of  dividends. 

God  almighty,  more  than  half  the  people  miss  that.  They 
think  that  dividends  paid  by  large  American  corporations  in 

dollars  just  about  equal  wages.  It's  just  appalling.  If  you  lick 
this  in  one  company  and  then  another  company,  by  telling 
people  what  the  relation  of  dividends  and  wages  etc.  is  in  that 

company,  then  you  erode  this  myth  of  how  it  is  in  business  in 
general.  The  erroneous  myth  about  it.  that  is. 

Every  now  and  then  I  see  something  that  makes  me  think 

now  why  the  hell  wasn't  this  done  twenty  years  ago.  The  last 
time  it  happened  was  when  the  l^acmillan  Company  got  out 
an  annual  report  for  children.  Well,  it  sounds  like  a  gimmick, 
but  somebody  worked  like  hell  on  it,  and  as  a  professional 
communicator  I  would  say  that  somebody  worked  very  well 

on  it.  It's  a  very  nice  piece  of  work  in  getting  over  the 

Macmillan  Company  to  children.  Naturally.  I  don 't  think  many 
children  will  read  it,  and  I  don 't  quite  see  how  it  would  come 
into  their  hands,  but  I  think  a  lot  of  teachers  will  read  it  and  I 

can't  think  of  any  group  in  the  United  States  which  is  more 
ignorant  about  business,  which  is  more  in  need  of  just  such 
information  about  any  given  company,  than  the  school 
teachers. 

Q.  What  role  do  you  see  for  the  business  press  in  helping  us 
explain  what  we  do? 
A.  Well,  in  the  first  place.  I  belong  to  an  organization  and  I  also 

have  a  temperament  which  is  incapable  of  sustained  self- 
satisfaction.  Fortune— really  one  of  the  things  that  I  love 

about  ij,  that's  compatible  to  me,  is  that  we  never  walk  around 
that  place  patting  ourselves  on  the  back.  We  always  think  of 
ourselves  as  telling  the  business  story  better  than  anybody 

else.  But  that's  just  a  footnote  to  what  we  really  do.  We  tell  the 
business  story,  very  dramatically.  Now.  all  I  can  say  to  you  is 

that  the  business  press  is  the  best  press  you've  got.  So  keep 
it.  foster  it.  But  don't  stand  there,  you've  got  other  possibili- 

ties. Not  all  those  people  o  ut  there  in  the  rest  of  the  media  are 

yourenemies. 
I  can't  tell  you  how  to  lick  it.  but  I  can  tell  you  that  in 

Fortune's  relations  with  a  corporation,  our  feeling  is  not  one 
of  total  gratification.  When  we  try  to  get  some  information 
about  a  company  we  are  not  always  met  with  what  we 
consider  either  candor  or  legitimate  reticence.  I  had  a 
startling  experience  last  summer.  I  wanted  to  defend  a 

corporation  against  an  attack,  a  very  specific  attack.  I  didn't 
want  to  defend  the  whole  corporation;  it's  not  my  favorite 
corporation.  I  just  wanted  to  be  able  to  deny  a  statement.  I 
asked  the  corporation  for  the  truth.  Awfully  simple  matter 
which  was  how  much  federal  taxes  have  you  paid  in  the  last 

five'  years?  Not  awfully  simple,  but  not  the  hardest  question 
they'd  ever  had  asked.  And  you  know  I  couldn't  get  them  to 
say.  "If  you  bring  your  tax  lawyer  to  talk  to  our  tax  lawyer, 
we'll  come  to  some  kind  of  an  answer.  "  I  couldn't  get 

anything  but  unanswered  messages.  It's  one  of  the  biggest 

12 
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corporations  in  the  United  States  And  what  we  are  talking 
about  IS  Fortune  Now  if  Fortune  has  this  trouble,  what  the 

hell  kind  of  trouble  does  the  ordinary  newspaper  have  The 
ordinary  newspaper  hasn  t  even  got  the  guy  who  can  ask  the 

question 
Q.  Would  you  comment  on  the  Japanese  approach  to 
business  where  there  seems  to  be  a  total  commitment  to  the 

company  structure  on  the  part  of  all  employees 
A.  Well,  why  not  say  a  larger  commitment  Total  commitment 

in  the  20th  century  is  exceedingly  rare  And  I'm  rather  glad  I 
kind  of  like  it  that  way  We  generally  find  quite  a  lot  of  limited 
loyalty  and  when  I  find  people  with  unlimited  loyalty  they 
bother  me  Asm  Watergate 

The  Japanese  slice  the  pie  somewhat  differently  and  I'm 
inclined  to  agree  with  a  marvelous  woman  whom  I  met  when  I 
was  in  Japan  in  1967.  a  sociologist,  who  says  that  whereas 
western  society  slices  itself  honzontally.  all  the  bricklayers,  all 

the  business  executives,  all  tend  to  group-coagulate,  in 
Japan  the  slice  is  vertical  If  you  belong  to  a  corporation 

that's  what  you  belong  to  whether  you  are  a  physicist  or  a 
bricklayer  or  whatever  I  can  see  advantages  and  disadvan- 

tages both  ways 
Curiously,  the  social  responsibility  problem,  this  kind  of 

thing  that  we're  all  running  into  in  all  these  advanced 
societies,  may  turn  out  to  be  worse  or  harder  to  handle  with 
the  Japanese  way  of  slicing  this  thing  than  with  our  way  of 

slicing  It  And  then,  of  course,  there's  the  Soviet  way  of 
slicing  Don  t  ever  forget  that  they  slice  too  Over  there  a  guy 
may  be  a  member  of  the  Communist  Party,  but  if  his  lOb  is  to 

build.  It  IS  by  pretty  much  the  same  standards  you  are  going  to 
build  by  If  you  are  told  to  do  that  and  those  standards  will  be 

concentrated  on  and  will  have  socially  undesirable  bypro- 

ducts, the  Soviet  Union  hasn't  got  a  systematic,  theoretical, 
or  administrative  way  of  handling  this  well  anymore  than  we 

have  I'm  not  saying  they're  going  to  run  behind  us  on  this,  or 
ahead  of  us  in  the  long  run  But  the  problem  transcends 
capitalism  The  problem  really  goes  down  to  concentration 
vs  whatever  IS  the  problem  there 
Q.  In  terms  of  that  problem  of  concentration,  one  of  the  prices 

we  are  paying  for  that  is  that  a  lot  of  institutions  other  than 

business,  such  as  government  bureaucracy,  are  also  becom- 
ing concentrated,  with  the  result  that  individuals  feel  a  great 

deal  of  alienation  As  a  society,  that's  really  what  we  have  to 
deal  with 

A.  Perfectly  true  It  isn't  business  alone  that's  in  trouble because  it  isn  t  business  alone  that  is  concentrated  The 

word  bureaucracy  in  sociology  is  applied  in  the  20th  century 
to  both  large  corporations  and  governments  Actually.  I 
believe  that  bureaucracy  as  a  mode  of  organization  is 
softening  in  corporations  Softening  slightly  in  government, 

but  softening  much  faster  in  corporations.  Corporations  have 
more  people  around  who  are  not  willing  to  abide  by  the 
results  of  the  bureaucratic  machine  More  people  who  want 

to  say.  yeah,  but  wait  a  mmute  Do  we  really  want  to  do  this'f' This  IS  the  business  we  want  to  be  m  And  this  is  a  good  thing 
This  IS  one  way  in  which  we  move  gradually  and  without  any 

great  moral  conversion  .  We  move  gradually  and  naturally 
from  concentration  to  peripheral  vision 
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Corporate  Communications  by  a  Highly 
Divisionalized  Company 

Robert  E.  McGinley 
Vice  President— Advertising 
Greyhound  Corporation 

Although  advertising  is  something  we  are  all  deeply 
Involved  in,  and  is  of  course  my  profession,  advertising  perse 

is  only  part  of  what  I  have  to  talk  with  you  about  today. 

My  subject  is  one  of  Amenca's  great,  highly  diversified 
corporations  and  how  it  solves  the  problems  of  communica- 
tions. 

It's  a  true  story  entitled  "How  Care  and  Proper  Feeding 

Mal<etheTopDog  Run,"  or,  "synergism  without  the  'sin.'  " 
Our  story  deals  with  The  Greyhound  Corporation.  Why 

Greyhound  moved  to  Phoenix.  The  logistics  involved.  How 

it's  working.  How  problems  are  being  resolved  and,  impor- 
tantly, how  communications  in  every  area,  at  every  level,  keep 

Greyhound  a  closely  knit,  completely  unified  corporation. 
Please  let  me  repeat  that:  a  completely  unified  corporation. 

Not  a  loosely  knit  fabric  of  companies  and  commodities 
like  those  which,  too  often,  we  watch  unravel  whenever  Dow 

Jones  drops  a  stitch. 
So  much  for  metaphors.  What  I  would  like  to  tell  you  about 

at  this  meeting  is  what  I  choose  to  call  the  5C  formula  that 
works  at  Greyhound. 

What  are  they? 

Simply,  five  very  important  ingredients  that  make  the  top 
dog  run  smoothly  and  powerfully.  They  are  outstanding 
companies,  compatibility,  capable  people,  cash,  and,  of 

course,  mymain  subject— communication. 

First,  let's  talk  about  our  outstanding  companies.  As  you 

may  know,  The  Greyhound  Corporation  is  America's  33rd 
largest  company  on  Fortune's  500  list  of  industrials,  generat- 

ing over  two  billion,  nine  hundred  million  dollars  of  business 
annually. 

We  are  a  corporation  of  over  100  companies,  spending 
some  seventy  million  dollars  annually  with  25  advertising 
agencies  and  other  communications  experts  to  advise  our 

many  publics  that  we  supply  people's  needs  in  a  hundred 
basic  ways. 

Right  off,  this  would  seem  to  be  the  basis  for  communica- 

tions problems.  Not  so.  That  brings  me  to  my  next  big  "C   " 
That's  compatibility. 
The  Greyhound  Corporation  is  not  a  heterogeneous  group 

of  companies  acquired  at  random  because  they  were 
available,  or  to  be  had  at  a  small  price.  Rather,  trfey  have  been 
carefully  selected  to  complement  each  other.  Each  must 

qualify  under  our  slogan,  "Serving  Peoples  Needs  in  a 
Hundred  Basic  Ways."  Each  is  not  only  a  profit  center  in 
Itself,  accountable  to  the  corporation,  but  at  the  same  time, 

must  contribute  to  the  success  and  profitability  of  the  others. 
For  example,  we  have  some  companies  with  a  tremendous 
cash  flow.  And  /re  have  other  companies  whose  sole 
business  is  to  make  use  of  this  cash  at  a  good  profit. 

These  companies  are  organized  in  six  groups,  each  led  by 
a  corporate  group  vice  president  who  has  the  assignment  to 
make  sure  that  companies  in  his  group  not  only  work 
efficiently  by  themselves,  and  with  each  other,  but  that  they 

cross-pollinate  where  advantageous  with  all  other  groups. 
Of  course,  these  companies  could  not  do  the  great  job  they 

are  doing  without  the  next  "C"— that  is,  capable  people.'  * 
There  is  not  time  here  to  discuss  the  capabilities  of  each  of 

our  people.  What  I  do  wish  to  communicate  is  that  all  of  the 
companies  in  The  Greyhound  Corporation  are  led  by  people 
who  built  them  in  the  first  place.  When  we  acquire  a  company, 
we  always  make  sure  to  acquire  Its  key  people,  too.  Without 
them ,  it  would  be  a  poor  investment. 

The  next  big  "C"  is  cash. 
Again,  I  will  not  elaborate  on  this,  because  it  is  a  subject  in 

Itself.  But  I  believe  that  you  will  realize  that  when  about  three 

billion  dollars  in  cash  flows  through  one  corporation's  hands, 
there  are  tremendous  advantages  which  can  be  gained,  not 
only  forthe  individual  companies,  but  for  the  corporation  asa 
whole.  One  example  will  illustrate  my  point.  Greyhound 
Leasing  and  Financial  Corporation,  which  deals  in  money, 
basically  the  cash  flow  of  the  other  companies  of  The 
Greyhound  Corporation,  earned  nearly  fifteen  million  dollars 
net  in  1972. 

And  now  I  come  to  the  last  of  the  big  "C"s— which  is  the 
basic  reason  for  my  talk  with  you  today. 

That's  communication 
Without  effective  communication,  none  of  the  other  big 

"C  "s  could  be  made  to  pay  off.  Let  me  review  a  few  of  the 
ways  in  which  we  achieve  effective  communication. 

How  It  Works  in  Phoenix 

First,  the  organization  which  I  have  previously  discussed 
into  six  operating  groups.  Those  groups,  and  the  key 
subsidiaries  within  them,  all  work  together.  This  group 

system  of  operating  greatly  reduces  communication 

problems. 
Next,  at  Greyhound  we  don't  go  our  separate  ways  or  rattle 

around  inside  our  beautiful,  sun-drenched,  ivory  tower  in 
Phoenix,  Arizona.  Phoenix  Why  did  Greyhound  move  there? 
Among  the  major  considerations,  of  course,  were  the 

problems  of  crime,  pollution,  taxes,  congestion,  and  inade- 
quate transportation  of  many  major  U.S.  cities  that  all  but 

stifle  the  operations  of  a  major  corporation  today.  Perhaps, 

though,  a  more  major  consideration  was  communication. 
Consolidating  our  operations  under  one  roof  meant  we  could 
all  see  each  other.  All  talk  to  each  other.  All  help  each  other 
solve  our  problems.  So  that  we,  as  a  corporation,  could  run 
stronger,  run  faster,  and  maintain  leadership  in  so  many 
areas. 

Modern  technology  plays  an  important  role,  too.  Air  travel, 
for  example,  can  help  representatives  of  companies  of  our 

corporation  get  together  and  work  together  on  a  moment's 
notice.  Even  more  easily  in  Phoenix,  where  the  airport  is  only 
fifteen  minutes  away.  And  you  can  park  your  car  one  minute 
from  the  loading  gate.  And  because  of  the  weather,  the 
planes  leave  on  schedule. 

Telephone  WATS  lines  help  our  people  communicate 

quickly  and  more  efficiently.  A  study  showed  telecommunica- 
tions in  Phoenix  to  be  superior  to  those  in  most  major  cities. 

And  far  more  adaptable.  That's  an  important  consideration, 

when  you're  paying  a  phone  bill  of  nearly  a  million  dollars  a month. 

Streamlining  the  day-to-day  business  of  being  on  hand  to 
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handle  the  business  at  hand  produces  some  end  benefits  that 
can  only  make  things  work  better,  more  smoothly,  and  help 
solve  more  problems  These  things  allow  for  flexibility 
Adaptability  Change,  when  necessary  And  profitability 
They  also  support  the  enthusiasm,  the  unity,  and  the  overall 
effectiveness  of  the  5C  formula  that  produces  synergism 

without  the  "sin  " 
And  the  best  part  is,  everybody  benefits  Even  the  banks 

Greyhound  does  business  with  We  work  with  about  thirteen 
hundred  banks  in  the  United  States  Since  our  move  to 

Phoenix,  you'd  be  surprised  how  many  of  their  top  represen- tatives are  anxious  to  call  on  us  To  communicate  with  us.  in 
Phoenix  In  season,  of  course 

In  addition  to  our  system  of  group  vice  presidents,  we  also 
have  an  outstanding  staff  setup  which  permits  all  of  our 
companies  to  enjoy  top  assistance  and  counsel  in  such  areas 
as  the  law,  finance,  purchasing,  accounting,  ethnic  relation- 

ships, and,  of  course,  advertising  Sincethat  sthepart  I  know 

best,  that's  the  sample  I  will  discuss  with  you  in  some  detail 
The  advertising  department  of  The  Greyhound  Corpora- 

tion serves  to  make  sure  that  each  operating  arm  of  the 
corporation  has  the  advantage  of  all  the  advertising  brains, 

know-how.  and.  particularly,  the  "clout"  provided  by  the 
corporation  itself,  as  well  as  by  each  of  the  companies  which 
make  It  up 

The  basic  watchword  of  my  department  is  the  word 

•help  "—because  that  s  what  we  do  Our  assignment  is  to 
help  all  the  companies  which  make  up  The  Greyhound 
Corporation  We  help  them  to  apply  the  arts  and  sciences  of 
advertising  to  promote  the  sale  of  their  services  and  pro- 
ducts 

I  like  to  describe  our  operation  by  pointing  out  those  things 
which  we  do.  and  contrasting  them  with  the  kinds  of  things 
which  we  do  not  do 

Do's  and  Oon'ts 
Some  of  the  things  which  v\«  do  are  we  help  select 

advertising  agencies,  we  bring  the  companies  together  on 
cross-promotions,  which  permit  each  company  to  take 
advantage  of  the  products,  services,  and  advertising  of  the 
others,  we  review  the  advertising  of  all  the  companies  to 
make  sure  that  nobody  has  overlooked  any  bets  m  finding 
ways  to  work  together  to  mutual  advantage  and  we  apply  our 

corporate  "clout"  and  buying  power  in  buying  advertising 
space  and  tinDe  at  the  lowest  possible  rates 

Now.  the  things  we  don't  do  Perhaps  they  are  even  more 
important  than  the  ones  we  do  We  don  t  allow  corporate  red 

tape,  corporate  "brass"  looking  over  shoulders,  or  any  of  our 
other  activities  to  stand  in  the  way  of  each  company,  its 
advertising  people,  and  its  advertising  agencies  in  doing  the 
job  that  they  know  so  well  how  to  do  We  help  in  every  way  we 
can  to  make  sure  that  they  have  the  proper  people,  the  proper 
facilities,  and  then  we  gel  out  of  the  way  and  let  them  do  their 

job Theres  another  area  in  which  the  corporate  advertising 
department  supplies  an  extra  measure  of  competence  which 
might  not  be  effective  for  any  of  the  individual  companies  on 
Its  own  The  broad  base  of  our  corporation  and  the  many 
areas  in  which  we  are  involved  often  enable  us  to  be  more  up 
to  date  or  more  aware  of  future  trends  in  the  technical  phases 
of  advertising  For  example,  we  keep  a  close  watch  on  trends 
in  advertising  media,  and  make  sure  that  all  of  our  companies 
are  aware  of  whats  happening  and.  perhaps  more  important, 
what  will  probably  be  happening  in  the  future  This  applies  to 
many  areas,  such  as  the  year-ahead -look  we  gave  them  in 
early  1972  at  the  crumbling  picture  of  the  general  magazine 
publishers  For  example,  we  specifically  warned  everybody 
nearly  a  year  in  advance  about  the  prospective  demise  of 
Life  magazine  We  have  been  able  to  help  in  many  other 
ways,  such  as  providing  background  expertise  in  such  areas 
as  where  TV  commercials  may  be  produced  most  economi- 

cally. All  of  this  sounds  great,  but  how  does  it  work? 

1  would  like  to  show  you  some  actual  samples. 
As  youll  see,  well  be  touching  on  )ust  a  few  of  our  many 

advertisers 
Our  corporate  advertising  has  been  designed  both  to 

represent  us  attractively  to  the  financial  community,  and  to 
provide  local  help  to  our  divisions  and  subsidiaries  This  ad, 

featunng  Greyhound  Lines  very  successful  business  ar- 
rangement with  Walt  Disney  World,  was  the  first  of  three 

consecutive  corporate  ads  measured  by  Starch  to  score  as 
the  number  one  most  noted  and  remembered  ad  in  the 

publication  measured  Greyhound  Lines,  of  course,  is  cur- 
rently the  greatest  profit  contnbutor  to  corporate  coffers. 

More  Than  a  Bus  Line 

This  was  the  first  time  in  our  1 973  series  of  corporate  ads. 

featuring  Greyhound  Leasing  and  Financial  Corporation  It 
helps  us  promote  the  diverse  operations  of  a  corporation 

that,  as  all  our  ads  say.  ;s  serving  people "s  needs  in  a  hundred 
basic  ways  This  ad  has  been  adapted  for  use  by  Leasing  and 
Financial  in  its  own  advertising  program  All  of  our  corporate 
ads  include  a  list  of  important  subsidiaries,  by  groups,  as 
shown  in  the  lower  portion  of  this  ad  You  might  be  surprised 
at  the  number  of  comments  we  get  from  informed  business 
people  who  still  think  that  Greyhound  is  )ust  a  bus  line 

This  second  1973  corporate  ad  not  only  promotes  the 
financial  strength  of  Greyhound  Lines,  but  was  timed  for 
release  as  the  Congress  began  reviewing  AMTRAK  subsidies 
for  1973-74  We  look  hard  for  opportunities  to  make  all  our 
ads  serve  more  than  a  single  purpose 

This  ad  has  |ust  appeared  as  the  inside  front  cover  of  the 
May  Fortune  500  issue  Development  of  the  ad  in  its  final  form 
involved  Phoenix  headquarters  representatives  of  The  Ser- 

vices Group.  Greyhound  Leasing  and  Financial.  Greyhound 
Lines.  Inc  and  Armour  and  Company  You  can  see  that 
corporate  ads  not  only  help  individual  companies,  but  group 
heads  and  representatives  of  the  companies  help  to  create advertising 

Many  of  the  corporate  ads  are  adapted  for  use  by  the 
subsidiaries  which  are  featured,  and  we  are  aware  of 
business  created  by  this  kind  of  use 

Frequently,  as  in  the  case  of  one  of  our  newer  companies. 
Compass  Automobile  Insurance,  The  Greyhound  Corpora- 

tion association  is  one  of  the  most  important  selling  assets 
An  entire  advertising  and  promotion  campaign  for  Compass 
IS  being  built  upon  this  association  This  pnnt  ad  is  a  good 
sample  of  the  campaign  The  headline  is  a  bold  approach  to  a 
problem  of  low  cost  insurance  The  copy  in  the  ad  and  the 
logo  both  emphasize  the  Greyhound  backing  In  fact  the  last 
line  reads.  Since  Compass  is  part  of  The  Greyhound 
Corporation .  all  the  confidence  you  need  comes  free 

Let  s  talk  about  Armour-Dial  for  a  moment  The  bar  soap 
industry  volume  dunng  calendar  year  1  973  will  approximate 
$350  million  Deodorant  soaps  will  lead  the  industry  growth 
and  presently  represent  in  excess  of  half  of  the  industrys 
dollar  sales  volume  It  is  expected  that  they  will  continue  to 
provide  all  of  the  industry  growth  during  the  next  five  years 
Dial  s  share  of  this  dollar  volume  is  over  20  percent,  and 

growing— which  would  seem  to  refute  the  doomsayers  who 
predicted  the  hexachiorophene  decision  would  adversely 
attecl  the  brand  We  have  selected  four  30-second  commer- 

cials—the  first  of  which  was  screened  in  I968and  is  a  classic 
in  terms  of  its  presentation  capabilities  and  is  still  in  use 
today  The  second  is  one  of  a  senes  that  ran  dunng  calendar 
year  1972.  the  third  is  the  new  creative  force  that  positions 
Dial  as  a  quality  product  with  effective  deodorant  protection, 
and  the  last  is  our  latest  addition  to  the  pool  (commercials shown) 

The  next  commercial  you  will  see  is  a  Dial  Antiperspirant 
commercial  which  emphasizes  the  underarm  protection  of  an 
aerosol  spray  antiperspirant.  and  we  will  use  this  commercial 
to  accomplish  this  (commercial  shown) 

The  newest  entry  in  the  deodorant  market  is  the  light 
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powder  category.  Dial  is  introducing  Its  dry  powder  aerosol 
nationally  using  this  commercial  technique,  (commercial 
shown) 

It  IS  expected  that  Dial's  growth  rate  in  this  industry  in  1 973. 
including  the  dry  powder  introduction,  will  be  double  the 
growth  rate  for  tlie  category  as  a  whole 

The  next  group  of  commercials  are  representative  of  the 

principal  consumer  products  of  Armour  Food  Company's fourdivisions 
The  Armour  Fresh  Meat  Division  has  several  value-added 

products  The  leading  one  is  Armour  Testender  Beef.  Armour 
has  developsed  an  instrument  which  can  test  meat  in  carcass 
form  for  tenderness  without  injecting  tendenzers.  Beef  which 
passes  the  tenderness  test  is  marked  Testender  and  sold  at  a 
premium  to  retailers  The  retailer  in  cutting  and  packaging 
the  carcass  Is  asked  to  drop  in  an  Armour  Testender  label. 

Television  commercials  may  then  be  scheduled  in  support 
of  the  Armour  Testender  Beef  availability.  Here  is  one  of  these 
commercials  (commercial  shown) 

In  1972,  the  Dairy.  Poultry  and  Oils  Division  sold  approxi- 
mately 10  million  pounds  of  Golden  Star  Self-Basting  Tur- 

keys Their  goal  for  1 973  is  1 5,000,000  This  is  the  only  turkey 
which  self-bastes  itself  with  butter  from  the  inside  out  and  the 

only  turkey  with  self-basting  ingredients  in  the  breast,  thighs, 
and  drum  sticks 

The  emphasis  then  in  consumer  advertising  Is  the  butter 

basting  and  assurance  of  Armour  quality— let's  look  at  one  of 
these  commercials,  (commercial  shown) 

For  the  Meat  Products  Division  we  have  two  representative 
commercials  The  first  is  for  hot  dogs.  The  annual  industry 
volume  is  1.260,000,000  pounds,  or  $860,000,000  at  retail, 
which  IS  growing  at  the  rate  of  ̂ V^  percent  a  year.  Armour  Hot 
Dogs  have  approximately  a  6  percent  share  of  this  market  and 
are  an  aggressive  number  tw«  brand  in  the  marketplace.  With 
constant  updating,  the  Armour  Hot  Dog  Song  has  been  used 
in  a  variety  of  ways  in  the  past  six  years  to  build  consumer 
awareness  and  a  consumer  franchise  for  this  product.  The 
commercial  is  a  combination  of  Pied  Piper  and  Tom  Saw- 

yerismstodemonstratethat  Armour  Hot  Dogsare  "The  Dogs 
Kids  Love  to  Bite   "  (commercial  shown) 

The  canned  ham  market  represents  424.000,000  pounds  in 
annual  sales  and  is  growing  at  the  rate  of  3.9  percent  a  year. 
Armour  Golden  Star  Ham  is  the  premium  product  of  the 
category,  having  grown  75  percent  since  1967.  Since  this 
ham  is  made  from  a  special  muscle,  which  is  naturally  tender 
and  naturally  without  excess  fat  or  gristle,  this  product  has 
been  called  the  Filet  of  Ham.  (commercial  shown) 
We  feel  these  commercials  have  worked  hard  to  fell 

consumers  that  Armour  Food  Company  is  indeed  an  innova- 
tor and  a  producer  of  fine  quality  products 
And  here  s  that  fellow  again  to  bring  us  to  Greyhound 

Lines,  Inc  Besides  exploiting  new  business  opportunities. 
Greyhound  Lines  recently  responded  quickly,  toughly,  and 
successfully  to  a  price  cutting  and  promotional  program  by 
AMTRAK  in  the  Northeast  Corridor  from  Boston  down  to 

Washington.  Here's  one  of  four  localized  films  used  in  each 
pnnclpal  television  market  to  counter  AMTRAK.  (film  shown) 

The  really  big  Greyhound  Lines  news  of  1972  was  the 
September  national  introduction  of  the  Greyhound  Ameri- 
pass,  a  new  way  to  see  America  at  a  remarkably  attractive 
.price  We  used  newspapers,  publicity  releases,  posters 

signs,  banners— all  the  guns  we  have  Here's  how  this 
virtually  unlimited  America/ Canada  travel  ticket  was  intro- 

duced on  television.  You  may  not  have  seen  our  commercial 
since  it  ran  in  the  daytime  when  it  would  be  seen  by  people 
with  the  leisure  time  to  use  the  Ameripass.  (film  shown) 

The  Ameripass  has  sold  over  30.000  tickets  in  eight 
months.  And  most  of  the  $5,000, 000-plus  revenue  has  been 
incremental,  going  right  to  the  bottom  line 

One  month  ago.  Greyhound  Lines  began  a  newadvertising 
campaign,  based  on  a  strategy  which  calls  for  reaching 
people  who  can  afford  another  travel  way.  To  capture  those 

people,  we'll  have  to  change  their  minds  about  bus  travel  and 

us.  And  the  slogan  "A  Change  for  the  Better"  brings  it  all 

together The  spokesman  selected  to  tell  our  audience  about  all 

Greyhound's  changes— changes  in  new  terminals,  new 
buses,  new  promotions,  the  Ameripass  and  more— Is  Fred 
MacMurray.  a  man,  to  make  a  phrase,  as  American  as  apple 
pie,  and  under  exclusive  contract  among  transportation 

companiesforall  1973. 
Let's  take  a  look  at  just  a  tew  of  the  many  commercials 

already  produced  with  Mr.  MacMurray  selling  "Grey- 
hound—A Change  for  the  Better."  (films  showed) 

Gentlemen,  we  have  just  shown  you  some  samples  of  what 

we  call  "synergism  without  the  sin'  "  or,  more  flippantly, 
"how  to  make  the  hot  dog  hotter." It  really  all  comes  down  to  our  corporate  philosophy: 

"When  you  deal  in  basic  needs,  youre  always  needed   " 
And  as  people  need  us— need  our  products  and  ser- 

vices—we, indeed,  need  each  other.  That's  why  the  5C 
formula  I  mentioned  earlier  works  so  well  at  Greyhound. 
When  you  have  outstanding  companies,  compatible  compa- 

nies, capable  people,  cash  that  works  for  you  overtime,  and 

open-line  communication  around  the  clock,  you  can't  help 
but  be  the  top  dog. 
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Selling  the  Value  of  an  Advertising  Program 
to  Management 

Richard  KJewett 
Director  of  Advertising 

Pitney-Bowes.  Inc. 

For  years  Pitney-Bowes  salesmen  have  been  told 

repeatedly  by  their  field  management:  "Your  customers  are 
interested  in  the  results  and  benefits  they  derive  from  your 
products,  rather  than  the  products  themselves  Millions  of 
drills  are  sold,  they  ten  them,  not  because  folks  want  dnlls. 
but  because  they  want  holes! 

I  sincerely  believe  our  corporate  management  feels  the 
same  way  about  their  advertising  They,  too,  are  interested 
pnmarily  in  the  results  and  benefits  they  denve  from  the 
advertising  program,  rather  than  all  the  specifics  of  the 
program  itself  Close  to  five  million  dollars  are  spent  each 

year  at  Pitney-Bowes  on  advertising,  not  because  manage- 
ment wants  promotions,  but  because  it  wants  sales 

Selling  the  value  of  your  advertising  program  to  manage- 
ment is  easy  if  you  work  hard  enough  at  It  continually 

You  simply  have  got  to  sell  the  holes        not  the  dnlls 
I  think  It  IS  important  at  the  outset  to  take  a  moment  to  brief 

you  about  our  company  and  its  advertising  We  are  no  longer 

simply  "the  postage  meter  jseople. "  although  we  are  ex- 
tremely proud  of  our  53-year  history  as  the  inventor  and 

principal  producer  of  the  postage  meter  and  mailing 
machine 

Today,  we  are  a  paper  handling  company  and  are  quite 
confident  that  wherever  there  s  paperwork  there  )ust  might 
be  a  Pitney-Bowes  machine  dose  by  or  a  prospect  for 

one  We  t>eiieve  Business  travels  at  the  speed  of  paper" 
our  current  slogan  and  are  proud  of  the  role  we  play  in 
helping  people  everywhere  cut  the  cost  of  expediting  this 
paperwork  with  our  expanding  line  of  mailing  machines. 
collators  folders  and  inserters,  addresser-printers,  and 
copiers    We  also  sell  retail  systems  equipment  com- 

puterized cash  registers  and  complete  point  of  sale  systems 
but  my  review  today  will  cover  only  efforts  pertaining  to 

our  mailing  equipment  and  copier  divisions 
Now.  to  the  organization  that  must  sell  the  results  and 

benefits  of  our  advertising  program  to  management 
In  reality,  we  are  considerably  more  than  an  advertising 

department  we  are  a  marketing  communications  opera- 
tion That  role  is  important  because  we  are  a  direct  sales, 

marketing  company  both  in  the  U  S  and  in  some  1 00  foreign 
locations  The  largest  number  of  our  domestic  sales, 
however,  are  closed  by  the  more  than  2,500  commissioned 
sales  representatives  operating  out  of  some  1  50  branch  and 
district  locations  throughout  this  country  They  sell  our 
products  directly  through  sales  calls  among  prospects  and 
customers  m  their  respective  terntones 

As  with  many  companies  including  yours,  Im  sure, 
etifectvve  rrarketing  communication  is  a  key  to  helping  sales 
for  Pitney-Bow«s  First  we  must  communicate  successfully 
with  customers  and  prospects  That  s  where  the  advertising 
effort  IS  directed  We  use  most  of  the  tools  you  are  an  quite 
familiar  with  publication  advertising    direct  mail,  radio, 
sales  literature  and  aids  national  and  regional  trade  shows, 
motion  pictures,  product  publicity,  etc 

Second  we  have  a  rrjaior  communication  task  of  inform- 
ing motivating  and  recogmzing.lhat  field  sales  force  I  just 

mentioned    Here   we  utilize  a  myriad  of  techniques  and 

formats  .  .  .  monthly  field  marketing  meetings,  special  sales- 
men publications,  sales  incentive  contests,  our  annual 

conference  of  top  sales  leaders  at  a  major  resort,  new 
product  introduction  kits  and  the  like 

To  handle  this  dual  assignment  .  this  marketing  commu- 
nication program  this  two-way  street  between  marketing 

management  and  the  field  sales  force,  and  between  the 
producer  and  the  buyer,  I  feel  our  group  is  positioned  in  the 
ideal  location  within  the  corporate  structure  As  director  of 
advertising  in  charge  of  this  complete  program  I  report  to  the 
group  vice  president  who  oversees  both  corporate  marketing 
and  all  of  the  operations— manufactunng.  engineering,  sales, 
and  administration— of  our  two  pnncipal  product  divisions, 
mailing  equipment  and  copier  products  In  turn,  he  reports  to 
the  chief  executive  officer  of  the  company  our  president 

And  that  sets  the  stage  tor  the  meat  of  my  message  how  we 
sell  the  value  of  this  program  to  management  marketing  as 
well  as  top  As  I  said  at  the  outset  it  s  easy,  if  you  work  hard  at 
It,  continually  Here  s  how  we  do  it 

We  begin  by  firing  our  big  guns  whenever  we  do  any 
shooting  at  all  We  don  t  save  our  salvos  for  the  right  moment, 

the  critical  time,  or  when  we  feel  we  need  "something  extra  " 
Our  big  gun  IS  communication  That'sour  business  our  show 
of  strength,  our  job  If  we  can  t  communicate  effectively  to  top 
management,  as  well  as  we  communicate  with  our  buying 
public  and  our  sales  force,  then  we  have  a  problem  that  is 
insurmountable 

Take  the  Me»sage  to  the  Top 

So  v*e  go  to  our  strength  by  communicating  upwards  We 

regularly  keep  our  top  management  informed  about  our 
advertising  program  and  its  progress  We  simply  do  not 
spread  the  gospel  downward  and  wait  for  the  word  to  worm 
Its  way  north  We  don  t  wait  for  that  call  from  upstairs  We  go 
upstairs  first  wlt^  important  information  Other  results  are 
included  m  routine  communications  that  travel  across  the 

company  board,  such  as  field  and  home  office  regular 
merchandising  of  all  efforts 

We  not  only  communicate  upwards  but  also  vve  communi- 
cate in  a  positive  position  We  try  never  to  be  on  the  defense 

We  carry  the  ball  to  top  management  When  you  are  on  the 
offense  youve  got  momentum  going  for  you  When  you 
possess  significant  information  about  the  value  of  your 
program— when  you  can  put  some  money  where  your  mouth 
IS— then  Its  your  job  to  inform  your  management  of  the results 

The  same  practice  holds  when  there  may  be  a  breakdown 
in  your  program  Maybe  the  results  aren  t  all  that  gratifying. 
Bui  keep  m  mind  you  have  the  ball,  and  you  are  in  the  best 
position  to  justify  your  actions  and  your  decisions  Don  t  punt 
ar>d  think  that  the  bad  news  is  going  to  lie  dormant  for  awhile 
and  then  go  away  Believe  me.  it  won  t  Management  will 
come  back  at  you  Only  now  they  II  be  on  the  offensive  and 
you  will  have  your  back  to  the  end  zone.  Not  an  enviable 

position  to  t>e  in 
Now.  to  specifics  on  how  we  try  to  sell  the  value  of 
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marketing  communication  to  top  management.  Here  are 
some  ways  we  try  to  convey  this  most  vital  message  during 
the  course  of  each  business  year. 

First,  we  begin  by  telling  management  exactly  what  our 
advertising  program  for  the  coming  year  Is  going  to  be.  We 
have  adopted  the  reasoning  that  you  cant  sell  the  value  of 

your  program  if  the  powers  that  be  don't  know  what  that 
program  is.  Therefore,  the  most  significant  and  formal 
presentation  of  our  efforts  during  the  year  actually  takes 

place  some  three  months  prior  to  kick-off 
Over  the  years,  top  management— my  boss,  our  executive 

vice  president,  the  president,  and  the  chairman  of  our 
board— have  been  accustomed  to  and,  I  might  add,  look 
forward  to  our  annual  advertising  program  presentation. 

Our  presentation.  I'm  certain,  Is  not  unlike  the  meetings 
that  many  of  you  have  either  chaired  or  been  audience  to  in 

your  own  organizations.  It's  a  detailed  review  of  the  specifics 
of  the  program  It's  a  preview  of  the  actual  national  advertis- 

ing campaigns  we  plan  to  run  during  the  coming  year,  along 
with  where  and  when  we  plan  to  expose  them.  And  more 

Important,  why.  It's  the  time  when  we,  the  advertising  and 
promotion  staff,  and  all  the  representatives  of  our  three 
agencies  lay  it  on  the  line  for  consideration,  approval,  and 
budget  appropriations 

We  expose  our  entire  program,  every  facet  of  consumer 

advertising,  direct  mail,  sales  promotion,  salesmen  communi- 
cations, participation  in  trade  shows,  our  film  program,  and 

the  myriad  of  other  sales  support  activities  planned  for  the 
coming  year. 

This  exposure  is  not  conceptional  in  nature  Not  by  a  long 
shot  We  have  been  hard  at  work  at  It  for  more  than  four 

months,  and  this  presentation  is  the  culmination  of  hours  of 
hard  work,  both  creative  and  administrative.  Only  two  weeks 
earlier  we  give  the  same  presentation  to  our  first  line  sales 
management.  We  want  to  make  certain  that  our  program  is 
meeting  their  marketing  objectives,  which  we  reviewed  with 
them  in  early  summer.  Because  they,  too,  you  see,  are 
interested  uppermost  in  the  holes,  not  the  drills.  They  want 
results. 

Thus,  it  is  at  this  formal  presentation  of  our  scheduled 
program  that  we  begin  to  sell  its  value  long  before  we  go  into 
production.  We  have  an  astute  advertising-conscious  top 
management,  and,  therefore,  we  all  must  go  into  this  meeting 
fully  prepared  to  sell  the  program  It  usually  develops  into  a 
question  and  answer  session  where  the  value  of  each 
Individual  campaign,  promotion,  or  even  one  proposed  ad 
may  be  questioned,  but  usually  not.  because  concepts  have 
long  since  been  accepted.  When  this  four-hour  meeting  Is 
over,  we  have  traveled  a  long  road  toward  gaining  not  only 
full  acceptance  of  the  program  but  also  Insight  Into  the  value 
of  It  by  management 

That's  the  beginning.  We  have  communicated  upward  and 
we've  communicated  on  the  offensive.  The  program  has 
been  officially  approved.  All  that  remains  is  to  implement  it 
successfully  and  report  its  progress.  Again,  we  have  to  work 
at  it. 

Value  of  Monthly  Status  Report 

The  second  step  in  working  at  it  becomes  the  very  obvious 
form  of  communication  that  everyone  in  business  uses,  the 

monthly  progress  report.  Here's  where  I  keep  my  boss  (and 
top  management)  fully  informed  of  major  activities  and 

results  It's  simply  a  step-by-step  report  of  progress  on  the 
total  advertising  program  that  was  presented  to  him  in  the 
annual  presentation. 

He's  not  concerned  with  details.  Just  the  highlights,  and 
it's  my  job  to  cull  the  significant  from  the  insignificant.  He 
relies  on  my  judgment  In  this  respect  And  the  quickest  way  I 
know  to  gain  disrespect  both  for  you  as  a  person  and  for  your 
ability  to  administer  a  multi-million  dollar  advertising  prpgratei 

is  through  the  pages  of  your  monthly  status  report.  You  can't 
oversell   In  your  status  report.   You've  already  sold  your 

program,  and  the  status  report  Is  not  a  medium  to  elaborate 
on  its  value.  There  are  other  more  valuable  means  to 

accomplish  that  end. 
One  of  these  means  is  through  an  advertising  effectiveness 

measurement  source  such  as  the  Gallup  &  Robinson 

Research  Study.  Here's  an  extremely  valuable  tool  and  one 
we  rely  on  quite  heavily  at  Pitney-Bowes  to  judge  the  Impact 

of  our  advertising.  I  can't  stress  enough  how  this  tool  has 
helped  us  measure  readership  results.  I  d  be  glad  to  discuss  it 
further  during  the  question  pehod. 

A  word  of  caution  (if  I  may)  about  research  findings.  Not  in 
the  caliber  or  results  of  the  study,  mind  you.  but  in  how  you 

use  them  to  sell  the  value  of  advertising  to  management.  It's 
often  the  easy  way  out  and  provides  the  most  tempting 
passage  upstairs  to  blow  your  own  horn.  I  learned  a  long  time 

ago  that  you  don't  sit  back  in  your  advertising  director's  seat, 
wait  for  those  research  reports  to  come  In  across  your  desk, 
separate  the  flattering  from  the  embarrassing,  and  then 
present  only  accommodating  findings  to  top  management. 

When  you  contract  for  i  research  report  on  the  effec- 
tiveness of  your  advertising,  you  are  laying  It  on  the  line.  It 

now  becomes  your  responsibility  to  accept  the  report,  digest 
Its  findings,  and  report  the  results  to  management.  News, 
good  or  bad,  must  come  from  you,  the  keeper  of  the  keys  to 
the  advertising  vault,  f^^anagement  expects  that.  And  in  my 
situation ,  they  had  better  damn  well  get  it.  So  if  I  am  going  to 

go  out  of  my  own,  and  ask  for  a  study  on  my  program's 
effectiveness,  then  I  had  better  be  prepared  to  communi- 

cate upwards,  downwards,  or  laterally  to  all  concerned 
on  the  results  of  that  effort. 

Sales  Force  Is  Your  Barometer 

I'm  certain  you  have  all  realized  that  you  cannot  begin  to 
sell  the  value  of  your  program  until  there  are  concrete 
Indications  that  you  are  getting  satisfactory  results  from 
those  people  in  your  own  organization  who  beneift  most 

directly  from  your  advertising.  At  PItney-Bowes,  that  audi- 
ence IS  our  2,500-man  sales  force.  Consequently,  one  of  the 

more  accurate  barometers  for  measuring  the  impact  of  our 
advertising  stems  from  the  guy  who  Is  carrying  the  bag  from 

day-to-day,  making  his  calls  on  customers  and  prospects. 
It  becomes  mandatory  then  that  we,  the  advertising  staff, 

conduct  periodic  studies  within  our  own  house.  These 
studies  take  a  myriad  of  formats,  from  personal  field  trips  into 
our  150  branch  and  district  offices  where  we  Informally 

"shoot  the  breeze  "  with  our  sales  people,  to  compact 
questionnaires  on  specific  campaigns  that  are  directed  to 
each  salesman.  Overall,  we  find  that  our  sales  people  are 
honest  and  to  the  point  in  these  opinion  polls,  and  we  receive 
valuable  input  from  them.  But,  once  again,  whether  that 
information  is  good  or  bad,  whether  the  news  is  favorable  or 

not,  if  It's  significant,  we  inform  our  management.  Not  just  on 
the  results,  but  more  important,  on  what  we  plan  to  do  about 

them. 

Here's  an  example  of  a  typical  in-house  study:  Our  annual 
survey  of  the  value  of  our  advertising  leads.  I  believe  that  it  is 
as  important  as  any  test  we  conduct  to  judge  the  impact  of 
ourtotal  program. 

Besides  his  important  cold  canvassing,  the  qualified  sales 
lead  is  the  lifeblood  of  the  man  in  the  field  selling  our  wares. 

He  secures  them  in  any  way  he  can— from  his  own  initiative 
via  newspapers,  regional  business  publications,  yellow 
pages,  and  the  like.  He  also  obtains  direct  leads  from  his 
serviceman  counterpart ...  the  man  assigned  in  his  office  to 
service  the  machines  he  sells.  But  he  must  rely  heavily  on  the 
leads  that  develop  through  our  national  advertising  pro- 

grams. 
.  .Leads  result  from  all  of  our  communication  efforts  but 

'particularly  thfey  are  realized  through  our  direct  mail  cam- paigns. Last  year,  for  instance,  we  delivered  over  350,000 
leads  to  Pitney-Bowes  salesmen. 

The  mechanics  of  the  direct  mall  operation  are  quite  similar 
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to  direct  mail  campaigns  you  have  probably  Initiated  from 
time  to  time  Therefore.  I  wont  elaborate  on  procedures. 

They  are  primarily  booklet  offering  mailings  to  selective  lists 
we  maintain  or  rent  on  prospects  for,  and  users  of,  Pitney- 
Bowes  equipment  Naturally,  when  you  have  a  pool  of  more 
than  500.000  customers,  these  mailing  lists  can  become  quite 
selective  depending  on  what  product  or  products  the  user 

has  and  what  he  doesn't  have.  Obviously,  we  key  in  on  what 
he  doesn't  have 

A  study  lb  conducted  on  the  results  of  these  leads  We  take 
a  sampling,  about  1 0  percent,  of  the  thousands  of  leads  that 
come  in  each  year  Then  we  concentrate  on  tracing  the 
avenues  that  those  leads  take  How  far  did  the  lead  travel?  Did 

it  result  in  a  sale?  Did  it  at  least  result  in  a  future  call-back  from 
the  salesman  who  received  if  Or  did  it  simply  die  a  natural 
death  somewhere  along  the  way,  possibly  never  to  be  heard 

from  again''  Such  studies  are  done  both  statistically,  when  v*« 
determine  the  average  value  of  the  leads  from  various  media, 

and,  as  mentioned,  through  fime-to-time  contact  with  sales- 
men and  customers. 

Study  of  Competitive  Position 

In  my  dogeared  book,  another  way  to  learn  about  commu- 
nication results  IS  through  an  awareness  study  Every 

eighteen  months,  via  the  combined  efforts  of  our  staff,  the 
agencies,  and  through  the  facilities  of  an  independent 
researcher,  we  aim  to  find  out  where  were  at— where  we 
stack  up  with  the  rest  m  our  business  and  marketplace 

The  result  of  such  an  awareness  study  is  most  meaningful 
to  management  It  tells  them  what  they  want  to  kno*v  about 
what  other  important  people  in  business  know,  about 

Pitney-Bovi«s  It  tells  them  just  where  we  stand  alongside  our 
competiton  They  learn  what  other  decision  makers  in 
business  and  industry  think  of  Pitney-Bowes  And  they  can 
discover  what  favorable  (or  unfavorable)  impressions  these 
businessmen  have  about  us.  as  a  company,  or  about  the 
products  we  manufacture  and  market,  and  how  these 

impressions  may  have  changed  over  the  eighteen-month 
period  In  the  most  recent  study  we  scored  well  in  every 
measurement  Certainly,  not  all  of  this  can  be  traced  back 
directly  to  our  advertising  programs,  but  the  study  is  an 
excellent  yardstick  for  immediate  or  futu<e  program  planning 

I've  discussed  some  of  our  regular  efforts,  so  now  Id  like  to 
review  some  special  presentations  we've  initiated  over  the 
years  to  keep  management  informed  on  advertising  results 

For  example,  at  our  initiative,  we  recently  made  a  presenta- 
tion to  management  on  the  value  of  contininuity  in  advertis- 
ing We  made  it  at  a  time  our  business  was  lagging  a  bit  and 

budget  cuts  were  a  possibility 
The  presentation  had  six  main  sections  and  was  based  on 

data  and  research  with  charts  provided  primarily  by  Time  Inc 

and  McGraw-Hill— if  you  II  pardon  the  latter  reference  in  these 
hails  In  addition  to  our  staff,  we  called  on  JohndeGarmo  and 

his  staff  and  two  people  from  Time  to  be  a  part  of  the  meeting, 
to  present  a  solid  team  effect 

You  might  be  interested  in  what  we  reviewed  First,  we 
reminded  all  concerned  of  the  famous  Ebbmghaus  Curve  of 
forgetting,  which,  as  you  recall,  proves  that  once  something 
IS  learned,  it  is  often  forgotten,  and  forgotten  rapidly  Then,  in 
a  positive  vein,  we  stressed  five  pluses  of  frequent  and 

continuous  advertising  it  increases  remembrance,  it  im- 
proves individual  ad  readership  and  cost  efficiency:  it 

improves  reader  attitudes  towards  a  company,  it  increases 

product  recognition  and  brand  preference  among  publica- 
tion readers,  and.  from  the  famous  Morrill  Studies,  it  lowers 

seliing  costs  On  the  other  side  of  the  fence,  then,  we 
discussed  how  decreased  advertising  reduces  awareness  of 
brand  and  company  name  over  both  the  short  and  the 
long  run 

Further  evidence  that  advertising  continuity  is  important 

was  covered  by  relating  the  extreme  mobility— up.  down, 
sideways,  and  out— of  the  management  audience  we  are 

trying  to  reach  Our  discussion  concluded  with  an  examina- 
tion of  factors  substantiating  the  points  that  advertising 

reaches  decision  makers  not  covered  directly  by  our  sales 

force— top  brass,  etc  —and  that  consistent  advertising  pro- 
vides many  corollary  benefits  besides  traceable  sales,  having 

to  do  with  stockholder,  employee,  and  prospective  employee, 
relations,  etc 

In  all,  we  reviewed  a  lot  of  material,  but  in  an  up-to-date  way 
that  was  revealing  and  informative  to  management— and  us, 
too,  as  we  put  it  together  In  summary,  It  proved  that 
continuity  was  vital  to  the  success  of  a  communication 
program  and  a  must  for  sales  success  It  worked.  No  ad 
cutback 

Other  sessions,  or  sometimes  just  summary  memos  to 
management,  have  dealt  with  new  data  from  the  Morrill 
Studies  and  anything  else  we  determine  of  significance.  I 
stress  the  we  here,  meaning  the  advertising  team,  t>ecause  In 
deference  to  our  media  friends  and  others  outside  PB  who 

want  our  business,  we've  found— and  management  agrees 
—direct  approaches  to  them  whether  by  mail.  In  person,  or 
whatever  invariably  miss  the  mark,  at  least  at  PB  Manage- 

ment relies  on  us  to  be  the  experts  in  our  field  and  to  screen 
and  interpret  what  they  should  see,  good  or  bad. 

Agencies  Pari  of  the  Team 
Now,  a  few  more  important  points  Every  step  we  take  to 

measure  the  value  of  our  communication  efforts  we  do  with 

the  full  knowledge  and  cooperation  of  our  three  principal 
agencies  We  never,  I  repeat,  never,  go  off  on  our  own.  get 
value  measurements,  and  then  ask  our  agencies  to  comply 
with  our  findings  They  are  an  integral  part  of  our  team  They 

get  deeply  involved  They  are  never  brought  in  after  the  fact.  I 
firmly  believe  that  because  they  play  such  a  major  role  in  the 

planning,  creation,  and  implementation  of  our  total  communi- 
cation program,  they  have  the  right  and  the  know-how  to  be 

firmly  ensconced  on  the  measurement  team  I  would  not  want 
it.  nor  would  I  have  it,  anyother  way 

Second,  I  repeat,  give  management  both  the  good  news 
and  the  bad  news  It  has  to  pay  off  in  both  the  short  run  and 
the  long  haul 

Third— that  matter  of  significance  In  reporting  Only  you 
can  be  the  judge  of  that.  Whenever  we  receive  significant 
feedback  on  the  value  of  our  program,  we  report  it  to 
management  They  expect  it  They  want  it  to  come  from  us 
Not  from  another  source 

Fourth,  and  along  that  same  line  of  thinking,  we  don't  go  to 
management  simply  to  justify  our  existence  The  multi-million 
dollar  budget  they  gave  us  only  a  few  weeks  or  months  ago 
justifies  our  existence  Nor  do  we  cry  wolf  by  seeking  their 

advice  on  every  day-to-day  crisis  that  comes  along  To  me.  it 

may  be  a  crisis  To  them ,  I'm  only  number  1  7  on  their  list  of 
priority  crisis  conferences  scheduled  that  same  day 

II  you  don't  cry  wolf,  then  you  can  quickly  go  from  number 
17  to  number  1  when  you  have  something  solid  to  say  about 

your  advertising  Because  it's  their  program,  too 
In  conclusion,  I  refer  back  to  one  of  the  very  basic  rules  of 

management  communication  you  must  build  a  rapport  with 
those  who  sit  in  final  judgment  of  your  contribution  to 
corporate  profits 

If  you  have  built  a  reputation  for  sound  judgment,  honesty, 
and  integrity,  if  you  have  not  oversold  your  advertising,  if  you 
have  reported  only  the  hard  facts,  then  you  have  gained  their 
respect  and  confidence  But  more  important,  your  program 
has  become  a  highly  respected  contributor  within  the 
corporate  structure 

I  would  like  to  believe  that  we  are  companion  to  a  good 

salesman  in  the  eyes  of  Pitney-Bowes'  management  You 
see,  we  try  very  hard  to  sell  the  holes,  not  the  drills. 
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QUESTION  AND  ANSWER  PERIOD 

O.  I  would  like  to  ask  Kirk  a  question.  Have  you  developed  any 
advertising  research  techniques  for  pre-testing  advertising? 
And  if  so.  what  qre  they? 
A.  Yes.  we  have  done  some  pre-testing.  Last  fall  we  used 
Gallup  and  Robinson  for  pre-testing  our  magazine  advertis- 

ing. They  have  an  on-going  program  for  doing  that,  and  our 
campaign  this  year  for  copy  machine  advertising  is  based  on 
a  pre-test.  We  had  two  good  campaigns  that  John  deGarmo 
and  his  agency  proposed  to  us  last  fall.  We,  like  John  and  his 
group,  liked  them  both,  but  we  didn  t  know  quite  which  way  to 
go.  So  we  gave  them  to  Gallup  and  Robinson  and  pre-tested 
there,  and  one  came  out  better  than  the  other,  and  we're  now 
running  it  We're  getting  some  results  from  the  on-going 

program,  proving  that  we  made  the  right  decision.  We've  also 
done  pre-testing  in  the  area  of  radio  advertising  by  market 
basis  by  picking  one  market  or  two  and  trying  our  campaigns 

there  before  we  go  to  a  larger  campaign.  We  don 't  do  it  for  all 
our  programs  It's  very  expensive,  but  we  do  it  on  a  major 
effort  as  much  as  we  can. 

Q.  On  your  results  when  your  responses  come  in,  your  sales 

data,  do  you  keep  those  on  computer,  or  how  do  you  follow 
them  up? 

A.  At  the  moment,  they're  not  on  computer  because  our master  list  of  users  has  just  recently  gone  on  computer,  but 
we  do  have  a  system  for  checking  sales.  Since,  as  you  know, 

the  postage  meter  is  rented  from  Pitney-Bowes  we  have  a 
continuing  record  of  who  our  customers  are.  We  take  the 
sample  of  the  leads  I  referred  to  and  check  them  against  our 
records  as  to  who  are  our  customers  and  when  they  bought. 

We've  found,  incidentally,  that  we  can  go  anywhere  up  to  a 
year  after  the  inquiry  comes  in  and  sales  will  still  result.  So  a 
year  after  the  leads  have  been  out.  and  on  a  continuing  basis, 
we  study  a  representative  sample  of  the  leads  to  see  if  sales 

resulted  One  of  the  things  I'm  careful  about  in  talking  to  our 
sales  people  is  very  important— don't  say  advertising  is  99 
percent  responsible  for  the  sale,  or  even  1 0  percent,  for  that 

matter.  The  salesman's  job  is  to  get  the  order— we  open  the 
door  for  him.  We  try  to  get  the  prospect  to  ask  questions,  as  I 
indicated  earlier,  or  whatever  the  case  might  be.  The 

salesman's  job  is  to  get  in  and  get  the  order— we  don't  want 
him  to  get  into  a  frame  of  mind  that  it's  the  salesmen  over 
here  and  the  advertising  over  there.  They're  working  togeth- 

er. So  we  are  very  careful  in  explaining  this  to  salesmen  and 
working  with  them  on  that  basis. 
Q.  Kirk,  how  do  you  get  your  expense  level— as  a  percent  of 
your  sales,  or  do  you  depend  on  new  products  introductions, 

etc.? 
A.  It's  a  combination.  The  direct  mail  program,  which  is  about 
25  percent  in  terms  of  dollars  to  our  total  program,  is  set  on  a 
task  basis.  We  decide  ahead  of  time  how  many  leads  we  want 

to  produce  per  salesman  per  working  day  during  the  year's 
time,  depending  on  his  product  mix  or  whatever  he's  selling. And  then  we  work  backwards  from  that  to  what  kind  of  results 

we  can  expect  from  the  direct  mail,  such  as  what  percentage 
response  we  expect  to  get.  Then  we  come  up  with  a  dollar 

figure  of  how  much  it's  going  to  cost  to  produce  that  kind  of  a 
direct  mail  program.  The  sales  literature  part  of  it  is  very 
similar,  ofcourse  How  many  salesmen  do  you  have  and  how 
much  sales  literature  are  they  going  to  need.  Fornew  product 

introductions,  we  believe  strongly,  as  I'm  sure  most  of  you  do, 
that  you've  got  to  put  extra  steam  on  with  a  new  product— a 
little  extra  advertising— so  whereas  we  might  spend  on  a 
percentage  basis  2  percent  of  gross,  we  might  go  up  to  as 
much  as  10  percent  to  introduce  a  new  product.  We  did  that 

with  the  copy  machine.  We  got  into  a  tremendously  competi- 

tive new  field,  and  we  had  to  blast  it  out.  We're  still  spending 
on  a  higher  percentage  for  copying. 
Q.  Kirk,  I  was  most  fascinated  with  the  number  of  leads  you 

generate.  You've  got  2,500  salesmen.  Do  you  do  any 
screening?  We're  looking  at  what  we  can  do  to  make  things 
more  productive  for  our  salesmen  I  was  one  once  and  got 
awful  tired  of  somebody  getting  the  literature  for  me.  Do  you 
do  any  pre-screening?  Or  do  you  send  salesmen  the  whole 
batch? 
A.  No.  we  started  to  do  that.  Bill,  and  we  got  away  from  it. 
Based  on  some  of  these  experiences  I  was  relating  earlier, 

you  just  never  know  who  is  going  to  buy.  We're  selling  a  little 
postage  meter,  in  many  cases  for  $7  50  a  month  rental.  And  a 
guy  who  operates  a  business  in  his  basement  often  needs  this 
thing.  So  we  found  it  just  doesn  t  pay  to  try  to  pre-screen.  The 

salesman  knows  his  territory.  If  he's  been  around  a  "pros- 
pect" a  tew  times  and  realizes  that  he  is  not  a  prospect,  of 

course  he'll  screen  it  out.  But  we.  at  the  home  office,  make  a 
very  deliberate  effort  not  to  pre-screen  because  we  get  too 

many  testimonials  back  from  our  salesmen  that  they've  sold 
somebody  that  if  you  looked  at  on  a  pre-screening  basis, 

you'd  throw  out— you  know,  a  scribbled  piece  of  paper,  or  a 
back  of  an  old  card,  or  something— and  so  we  just  stopped 
that  a  long  time  ago.  Now  different  businesses  might  be 
different,  but  in  our  case  .  .  .  sure  there  are  literature 
collectors,  but  some  of  those  literature  collectors  turn  into 
customers  later  on,  so  you  never  know. 
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Corporate  Advertising— 
What's  Wrong  With  It? 

John  H.  Hoefer 
Chairman  of  the  Board 
Hoefer,  Dieterich  &  Brown,  Inc. 

Gocxl  morning,  gentlemen.  I  feel  honored  to  have  been 
Invited  to  participate  in  Fortunes  Annual  Corporate  Commu- 

nications Seminar,  and  to  be  with  you  here  today 
I  would  feel  still  better  if  all  of  us.  jointly,  could  lay  a  garland 

of  roses  at  the  feet  of  corporate  advertising  for  its  extraordi- 
nary effectiveness  I  would  feel  better  if  all  we  had  to  do  to 

make  good  corporate  ads  was  to  follow  the  more  or  less 
established  principles  of  product  advertising 

However,  gentlemen,  as  you  all  know,  it  doesn't  work  that 
way  And  that  is  why  I  agree  with  those  who  say  that  corporate 
advertising  has  a  long  way  to  go 

Let  me  explain 

First,  let  me  expose  you  to  some  $263-million  worth  of 
corporate  advertising  I  m  going  to  do  it  by  reading  you  some 
slogans— twenty-five  of  them,  to  be  exact  The  muiti-million 
dollar  figure  I  named  is  roughly  the  amount  that  has  been  put 
behind  the  promotion  of  these  slogans,  and  the  publication  of 
the  advertising  that  carried  them  As  I  read  the  slogans,  you 
write  on  the  sheet  in  front  of  you  the  names  of  the 

multi-milhon  dollar  advertisers  who  are  using  them 
Areyouready^ 

Is  there  anyone  whoisn  7  ready'' 
Here  they  are 

1  The  Better  We  Get.  The  Better  It  Is  For  You 

2  For  the  Business  of  Management 
3  We  re  Involved 

4  We  Go  Out  Of  Our  Way  To  Take  Care  Of  You 
5  Serving  People  and  Nations  Everywhere 
6  A  Company  of  Uncommon  Enterprise 
7  The  Proud  Inventors 
8  We  Help  Make  It  Happen 
9.  Making  Machines  Do  More  So  Man  Can  Do  More 

10.  Man  Helping  Man 
1 1 .  Where  Science  Gets  Down  To  Business 

12.  We  Make  Things  That  Bring  People  Closer 
1 3.  Going  In  New  Directions  With  New  Ideas 
14.  Partners  In  Progress  Around  The  World 
1 5.  The  Uncommon  Company 
16.  Working  Toward  Tomorrow  Today 
1 7  We  Guarantee  Tomorrow  Today 

18  We  Know  What  You're  Looking  For 19  We  re  Basic  To  Success 

20  Just  Slightly  Ahead  Of  Our  Time 
21  Not  Just  Data.  Reality 
22  The  Automation  Company 
23  The  Company 
24.  The  Growrth  Company 
25  The  Dependability  People 

These  are  the  slogans,  gentlemen,  of  some  of  the  largest 
corporate  advertisers  in  the  United  States  Believe  me.  they 
are  not  small  or  obscure  companies  All  of  them  stand  tall  in 
thefortune  Directory,  a  number  are  represented  here  today 

I  think  you  will  agree  that  many  of  the  phrases  are  bland 
and  platitudinous,  and  others  are  irrelevant  and  blatantly 

self-serving  Unfortunately,  there  are  lots  more  |ust  like  them 
On  the  good  side,  there  are  a  few  that  fit  their  progenitors  like 
a  glove,  which  is  what  gives  us  all  hope 

Why  are  so  many  of  these  slogans  so  weak?  Why  are  some 

completely  meaningless?  Are  corporations  talking  to  them- 
selves'' Where  is  the  bold  individualism? 

Let  me  ask  you  a  question  Would  it  make  any  difference  if 
we  put  them  all  into  a  hat.  and  let  each  of  the  twenty-five 
companies  draw  them  out  by  chance?  I  think  it  would  matter 

very  little 
Obviously,  a  number  of  responsible  communicators  spent 

a  lot  of  time  developing  these  slogans,  and  my  purpose  is  not 

to  demean  their  efforts  Yet  I  really  wonder  if  their  labored 

contrivance  doesn't  provide  a  clue  as  to  why  there  are  not more  memorable 

The  concealed  art  is  said  to  be  the  best  art  There  isn't 
much  subtlety  here 

Well,  let's  see  how  well  you  did  Here  are  the  answers  to  the 

quiz 

1  The  Better  We  Get,  The  Better  It  Is  For  You 

Burlington  Industries 
2  Forthe  Businessof  Management 

Bank  of  America 
3  We  re  Involved 

US  Steel 4  We  Go  Out  Of  Our  Way  To  Take  Care  Of  You 

Shell 5  Serving  People  and  Nations  Everywhere 

/  T  T 
6  A  Company  of  Uncommon  Enterprise 

Dr^vo 
7  The  Proud  Inventors 

Gould 
8  We  Help  Make  It  Happen 

Crown  Zellerbach 

9  Making  Machines  Do  More  So  Man  Can  Do  More 

SperryRand 10  Man  Helping  Man 
Gerjera/E/ecfr/c 

1 1  Where  Science  Gets  Down  To  Business 
Rockwell  International 

1 2  We  Make  Things  That  Bring  People  Closer 
Western  Electric 

13  Going  In  New  Directions  With  New  Ideas 
Boise  Cascade 

1 4  Partners  In  Progress  Around  The  World 
First  National  City  Bank 

15  The  Uncommon  Company 
Diamond  International 

16  Working  Toward  Tomorrow  Today 
The  Southern  Co 

1  7  We  Guarantee  Tomorrow  Today 
New  York  Lite 

18  We  Know  What  Ydu  re  Looking  For 
J  C  Penney 

19  We  re  Basic  To  Success 

Chemelron 
20  Just  Slightly  Ahead  Of  Our  Time 

Panasonic 
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21 .  Not  Just  Data,  Reality 
IBM. 

22.  The  Automation  Company 
Honeywell 

23.  The  Company 

Textron' 24.  The  Growth  Company 

Georgia-Pacific 
25  The  Dependability  People Maytag 

For  scoring,  give  yourself  four  points  for  each  one  of  the 
twenty-five  you  identified.  Incidentally,  I  think  if  would  be  fair 
to  ask  you  not  to  take  credit  for  identifying  your  own 

company's  slogan,  or  the  slogan  of  your  client,  in  case  you 
happen  to  be  an  agency  member. 

On  the  basis  of  a  score  of  four  points  for  each  correct 
identification,  total  your  grade. 

Is  there  anyone  here  who  got  1 00%? 
Please  raise  your  hand  so  we  can  all  see  how  the  slogans 

registered: 
20-25  right,  you  scored  between  80%  and  100% 

If  you  got;     1 5-20  right,  you  scored  between  60%  and  80% 
1 0-1 5  right,  you  scored  between  40%  and  60% 
5-1 0  right,  you  scored  between  20%  and  40% 

Is  there  anyone  who  flunked  entirely? 
If  you  got  50%  or  over,  your  recall  rating  borders  on  the 

genius 
If  there  is  any  group  of  communicators  that  should  be  able 

to  score  high  in  identifying  corporate  slogans,  it  should  be 
the  group  here  today  Which  leads  me  to  ask:  How  do  you 
suppose  the  general  public  would  do  on  this  same  test? 

This  little  exercise  tells  us  something  about  the  retention 
quotient  of  contemporary  corporate  communications.  Not 
that  pairing  slogans  with  their  patrons  is  all  there  is  to  It  We  all 
know  it  is  not;  it  is  far  more  complicated. 

Also,  taking  a  slogan  out  of  its  context  is  not  like  looking  at 
the  complete  ad.  Yet  I  will  leave  it  up  to  you  to  decide  how 
much  it  would  have  changed  the  scoring  had  I  showed  you 
the  entire  ads,  but  without  their  signatures. 

For  most  of  you  I  realize  I  have  spoken  only  commonplaces 
so  far.  I  have  approached  the  subject  this  way  in  order  to 
clear  the  decks  for  a  more  central  problem.  The  problem  is 
not  just  remembering  slogans.  The  problem  is  what,  if 
anything,  stands  behind  them?  It  is  what  they  mean  and  the 

ideas  they  convey— their  credibility,  or  lack  of  it— that  matters 
Perhaps  the  simple  thought  contained  in  a  poem  I  would 

like  to  read  to  you  gets  to  the  heart  of  the  matter; 

■  ■  Tell  Me  Quick  and  Tell  Me  True ' ' 
(Or  else,  my  love,  to  hell  with  you!)* 

(■'I  turn  over  page  after  page  of  the  magazines,  costing  the 
advertisers  thousands  per  page;  and  still  they  are  talking 
about  themselves  and— as  far  as  I  am  concerned— to  them- 

selves. "  —Comment  by  a  reader.) 
Iseethat  you've  spent  quite  a  big  wad  of  dough 

To  tell  me  the  things  you  think  I  should  know. 
How  your  plant  is  so  big,  so  fine,  and  so  strong; 
And  your  founder  has  whiskers  so  handsomely  long . 

So  he  started  the  business  in  old  '92! 
How  tremendously  interesting  that  is— to  you. 
He  built  up  the  thing  with  the  blood  of  his  life? 

(I'll  run  home  like  mad,  tell  that  to  my  wife!) 
Your  machinery's  modern  and  oh  so  complete; 
Your  "rep  "  is  so  flawless;  your  workers  so  neat 
Yourmottois  "Quality"— capital  "0  "— 
No  wonder  I'm  tired  of  "Your"  and  of  "You"! 

So  tell  me  quick  and  tell  me  true 
(Orelse,  my  love,  to  hell  with  you!) 

Less— "how  this  company  came  to  be"' 
More— "what  it  can  do  for  me!"' 

That  poem  says  it  all  for  pragmatists  like  myself,  and  it 
makes  me  wonder  what  common  denominators  appear 

throughout  corporate  ads.  There  are  some  that  do; 

Statements  that  we're  "making  things  better"  or  "helping 
to  make  things  better "  or  "serving  you  in  a  variety  of  ways"  or 
"are  with  it "'  or  '"doing  amazing  things"'  surface  time  and 

again,  as  do; 
Photos  of  the  factory  Sales  and  earnings  graphs 

Bogus  heartiness  Exclamation  points 
Ponderous  humor  Trite  graphics 
List  of  products  Founding  dates 
Fake  humility  Tired  ideas 
Photos  of  the  sales  force  Photos  of  the  founders 

Could  it  be  that  the  current  "aint  we  noble?  "  school  of 
corporate  advertising  is  precisely  the  sort  of  gambit  that 
makes  students  uptight  about  business,  about  advertising, 
and  about  advertising  as  a  career?  As  a  friend  of  mine  says, 

"The  trouble  with  corporate  advertising  is  that  it's  corporate 
.  .  .  the  trouble  with  institutional  advertising  is  that  it's 
institutional,  and  they  are  both  advertisey."  I  think  we  will  all 
agree  that  most  corporate/institutional  ads  lack  the  stopping 

power  of  most  product  ads. 

Why  Are  You  Doing  It? 
Let  me  ask  you  a  question  relative  to  your  presence  here 

today  Why  would  a  nice  person  like  you  engage  in  corporate 
advertising  anyhow? 

You  can  state  the  answer  to  that  question  many  ways. 
You  engage  in  corporate  advertising  because  the  world 

doesn't  see  you  the  same  way  you  see  you 
They  dont  know  how  diversified  you  are. 

They  don't  know  your  outstanding  reputation  for  product 

quality. 
They  don't  know  you've  changed  your  name.  They  didn't 

know  your  old  name,  and  now  they  don't  know  your  new  one. 
They  think  you're  sluggish,  not  dynamic. 
They  don't  know  Thing  One  about  your  magnificent 

technological  competence. 

Worst  of  all.  they  won"t  buy  your  stock.  It  just  hangs  there, 
drifting  up  and  down  with  the  market,  mostly  down,  hopeless- 

ly undervalued  at  31  V?  times  earnings,  and  you  KNOW  it's 
worth  at  least  twice  that  Maybe  three  times.  But  there  it  is. 

You  may  never  get  a  chance  to  exercise  your  stock  option. 
Seriously,  friends,  options  may  not  be  at  the  bottom  of 

corporate  advertising,  but  stock  price  is.  Price-earnings  ratio. 
My  guess  is  that  roughly  98  percent  of  all  corporate 
advertising  is  aimed  at  giving  the  stock  price  a  massive  kick  in 
the  pants.  Dont  let  anyone  tell  you  different. 

The  big  question  is;  What's  the  best  way  for  corporate 
advertising  to  give  it  that  massive  kick? 

Some  of  the  popular  ways— and  they've  all  been  done 
badly  more  times  than  they've  been  done  well— are  to  tell 
people  how  diversified  you  are,  about  your  outstanding 
reputation  for  product  quality,  about  your  new  name,  your 
dynamism,  your  magnificenttechnological  competence. 

Today  you  make  a  direct  frontal  assault:  you  tell  them 

about  your  earnings  record.  You  show  charts  of  ten-year 
growth.  You  plead  with  the  reader  to  see  you  through  your 
eyes,  not  his  Much  of  the  corporate  advertising  that  has 
appeared  in  1973  is  based  on  earnings,  profits,  graphs,  and 
related  financial  data.  The  declining  stock  market  and  low 
p/e  ratios  must  be  driving  a  lot  of  people  bananas.  Based  on 
a  limited,  non-projecfable  survey.  I  understand  this  strategy 

isn't  working.  I  noticed  the  day  IBM.  announced  first  quarter 
earnings  of  340.1  million  dollars,  the  stock  dropped  four 

points! Ive  been  kidding  these  corporate  advertising  topics,  but 

theyre  really"  all  more  or  less  legitimate.  Depends  on  the 
company,  what  they  really  have  to  offer.  No  two  companies 
alike,  but.  by  the  same  token,  no  two  companies  all  that 
different  either. 

Question  No   2,  then,  Is  this:  Why  is  so  much  corporate 
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advertising  so  bad? 
I  wont  attempt  to  answer  this  question,  but  I  will  otter  a  few 

suggestions  as  to  what  I  thmk  is  the  cause: 
Are  there  too  many  high-level  copywriters? 
Is  there  too  much  looking  over  the  shoulder  at  everyone 

else's  corporate  ads'' 
Has  everyone  in  the  company  had  a  shot  at  perfecting  the 

ad  by  the  time  it  reaches  the  chief  executive  officer''  Have  all 
the  dangerous,  interesting,  provocative,  gutsy,  controversial 
ads  been  carefully  screened  out  before  the  ad  reaches  the 

boss'' Here's  a  question  Should  anyone  screen  for  the  high-level 

guy  that  gives  final  approval  for  corporate  advertising''  Or 
should  No  1  sit  down  with  the  fuzzy-haired  copywriter  and 
the  sandaled  art  director  and  work  out  the  ad.  with  no 

go-betweens? 
A  further  question  Should  a  corporation  talk  about  its 

sense  of  social  responsibility'' 
Yes  If  It  s  really  socially  responsible 
No.  if  It  still  thinks  increased  protit-per-share  is  a  corpora- 

tion's prime  responsibility,  and  everything  else  in  the  world 
—clean  air.  decent  housing,  elections  in  Chile— is  secondary 

The  world  has  changed  While  there  are  still  those  who  feel 
that  raping  the  environment  or  planned  obsolescence,  or 
treating  employees  like  numbers  is  okay  as  long  as  it  makes  a 
buck,  many  senous-minded  buS4ness  executives  don  t  feel 
that  way 

Another  question  Why  is  corporate  advertising  so  boring'' One  reason,  of  course  is  that  the  communication  of  the 
simplest  idea  can  be,  and  often  is.  ?  very  difficult  task  Many 
have  said  that  before  me,  and  it  will  always  be  true  The 
communication  of  a  corporate  identity  idea,  tor  some  reason 
or  other,  magnifies  the  problem  to  a  quantum  degree, 
embracing,  sort  ol,  the  same  kind  of  built-in  destruction 
encountered  in  producing  annual  reports 

Guidelines  for  Good  Corporate  Advertlstng 

Yet  the  practice  of  corporate  advertising  is  not  without 
some  practical  guidelines  For  example 

First,  good  corporate  advertising,  like  all  good 
advertising,  derives  its  effectiveness  from  clear-cut. 

attainable  objectives  If  you  don't  know  what  it  is 
supposed  to  do,  how  do  you  know  whether  it  is 

accompl.shing  its  purpose''  A  good  fix  on  problem 
definition  is  probably  at  least  half  the  )Ob 

Second,  corporate  advertising  is  presumably  sup- 
posed to  project  a  corporation  s  identity  so  as  to 

reinforce  or  change  the  corporation's  image  It  makes 
good  sense  therefore,  first  to  fmd  out  what  the  existing 
image  is  t>efore  trying  to  change  it  or  communicate  the 
desired  one 

Third.  Its  a  hard,  but  true,  fact  of  life  that  the  only  way 

a  corporation  gets  to  be  thought  of  as  being  a  "good 
guy  '  isbytoe/ng  a  good  guy  Deeds  still  speak  louder 
than  words  Performance  is  the  pay-ofi  and  verbalizing 
the  intention  without  corresponding  action  can  do 
more  harm  than  good 

Many  enlightened  corporations  recognize  their  responsibi- 
lity to  society  as  it  relates  to  employee  relations  and  to  the 

protection  of  our  environment,  natural  resources  and 

treasured  democratic  institutions  This  recognition  some- 
times finds  Its  way  into  corporate  communications  Still,  there 

IS  clear  evidence  that  such  enlightenment  as  yet  extends  only 
to  a  small  percentage  of  the  total 

News  Front',  in  an  effort  to  ascertain  corporate  attitudes 
and  specific  actions  denoting  social  responsibility,  conduc- 

ted a  survey  of  1.000  top  firms  As  you  might  expect,  there 
was  a  lot  of  foot-dragging  Some  corporations  seemed  to 
regard  corporate  social  responsibility  as  a  PR  ploy  suppor- 

tive words,  but  no  action  Still  others  seemed  to  feel  that  too 

f  1973 vol  l6No< 

much  social  activity  would  foul  the  nests  of  corporate  profit 
and  stockholder  responsibility  All  in  all.  the  magazine 
received  200  firm  replies— one  out  of  five  of  those  contacted. 

Such  apathy  prompted  corporate  identity  planner  David 
Linowes  to  propose  a  Socio  Economic  Operating  State- 

ment '  This  statement,  he  says,  would  be  prepared  along  the 
lines  of  a  firm  s  operating  statement  It  would  be  a  tabulation 
of  voluntary  expenditures  aimed  at  improving  the  welfare  of 
the  employees  and  public,  the  safety  of  the  product,  or  the 
conditionsof  the  environment 

The  impact  of  consumensm  and  ecology  on  political 
strategy  could  conceivably  lead  to  SEOS  statements  or  their 
equivalent  for  all  large  business  organizations  These  exhi- 

bits would  be  demanded  by  consumer  groups,  councils  of 
economic  prionties.  social  institutions,  investors,  and  an 

ever-increasing  number  of  regulatory  agencies  Is  this  vision- 

ary'' No.  not  at  all  As  Dave  puts  It.  If  we  don  t  get  industry  to 
apply  Its  capabilities  to  society  s  most  pressing  problems, 

they  will  never  t>e  solved   ' SEOS  type  of  declarations  could  suggest  some  of  the  best 
corporate  advertising  of  the  future  Ads  would  match  deeds 
and  deeds  ads  The  self-aggrandizement  that  appears  in  so 
many  corporate  ads  might  then  be  far  less  common  than  it  is 

today 

This  IS  not  to  suggest  that  altruism  for  altruism  s  sake  is  the 
answer  It  isn  t  You  should  do  good  deeds  not  only  because 
they  are  good,  but  also  because  they  pay  oft  over  the  long 
haul 

SEOS  IS  among  the  clear  developments  in  corporate 
advertising  that  some  day  will  serve  as  precedents  for  future 
corporate  advertising  planners 

Now,  as  you  might  suspect,  there  are  some  muddy  areas 
that  need  more  attention 

For  example  corporate  communications  should  employ 
both  advertising  and  public  relations  to  do  the  )Ob  Neither 

can  do  it  as  well  alone  as  both  can  together'  Advertising 
enables  you  to  say  what  you  want  to  say.  where  you  want  to 
say  It.  whenyou  wanttosay  It.  and  as  many  times  as  you  want 
to  say  It  PR  releases  as  you  know,  are  subject  to  rewriting 
and  appearance  at  the  editors  convenience— not  yours  PR 
IS  an  absolutely  vital  force  for  projecting  corporate  identity, 
but  It  should  not  be  expected  to  carry  the  entire  burden  You 
know  about  the  1 ,000  corporate  press  releases  that  hit  the 
New  York  Times  financial  editors  every  day  and  the  similarly 
huge  n  umber  that  attempt  to  get  into  the  Wall  Street  Journal 

Corporate  Ov«r1on«s  In  Product  Adt 

Here  s  another  muddy  area  Doesn  t  every  advertisement 
(product  or  corporate)  contain  an  institutional  message  for 
the  corporation  behind  it?  Corporate  identification  in  corpo- 

rate ads  may  be  more  emphatic,  but  that  does  not  exclude 
corporate  identification  from  ads  that  are  designed  to  sell 
products  There  is  a  relationship  here  that  does  not  seem  to 
be  thoroughly  understood  Any  time  a  corfKiration  puts  its 

name  before  the  public  in  any  way  it  is  making  a'statement about  Itself  It  is  confusing,  therefore,  to  look  at  these  two 
forms  of  advertising  as  entirely  different  propositions  Pro- 

duct advertising  and  corporate  advertising- hard  sell  or  soft 
sell— call  It  what  you  will— can  and  should  work  together. 
There  should  be  no  doubt— their  ultimate  goal  is  identical, 
advancement  of  the  corporation  in  some  material  way 

There  s  a  lot  of  mud  to  be  got  nd  of  m  the  areas  of  "me. 
tooism  in  corporate  ads.  particularly  ads  that  exploit  the 
problems  and  ills  of  our  times— pollution,  cnrrie.  drugs, 
consumerism,  racial  strife,  etc  If  you  can  t  write  it  in  some 

original  and  highly  innovative  way.  my  guess  is  that  it  won't 

fly 

Let  s  take  a  look  at  some  corporate  ads  that  have  received 
some  very  high  marks 

1        WhatHave  You  Done  To  Your  Country  Latel/'' 
This  ad.  portraying  a  greatly  needed  public  service,  was 
voted  the  outstanding  overall  example  of  corporation 
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advertising  in  Saturday  Review's  1  7fh  Annual  Advertising 
Awards  Competition— 1 969 

2.  "In  A  few  Weeks  This  Stnped  Bass  Will  Die  Of  Water 

Poisoning" This  was  the  top  ad  in  the  1 970  competition 

3.  I've  Had  A  Drivers  License  For  1 0  Years.  For  9  Of  Those 

Years!  Was  A  Drunk" 
Atopadin1971 

I  selected  these  ads  because  the  voting  on  them  was  done 

by  some  twenty-five  highly  respected  advertising  people  One 
person  could  easily  make  a  terrible  mistake  in  praising  or 

condemning  any  given  ad.  The  consensus  of  twenty-five 

"experts"  Is  hard  to  deny.  Also.  I  am  sure  it  is  as  clear  to  you 
as  it  Is  to  me  that  "public  service"  ads  are  a  lot  easier  to  do 
than  ads  more  directly  in  the  corporate  self-interest,  en- 

lightened as  it  may  be 
In  connection  with  public  service  ads,  I  have  been  doing  a 

lot  of  wondering  about  why  the  ads  produced  under  the  aegis 
of  The  Advertising  Council  are  so  outstanding  in  contrast  to 
so  many  corporate  ads  I  am  beginning  to  suspect  that  part  of 
the  reason  is  that  the  copywriters  and  artists  working  on 
public  service  activities  are  completely  uninhibited,  are 
allowed  to  do  their  own  thing,  and  dont  fight  the  unmerciful 

battle  of  someone  blue-penciling  their  work.  There  may  be  a 
real  message  here— undoubtedly  the  subject  of  another  talk 
on  corporate  communications. 

Now.  lets  look  at  some  other  "no  contest"  ads: 
4  "Ten  Facts  Parents  Should  Know  About  Marijuana" 

This  ad  pulled  over  98,000  requests  for  reprints  More 
than  likely,  everyone  in  the  audience  today  has  had  some 

immediate  or  indirect  exposure  to  marijuana.  I  don't  have 
to  tell  you  the  intensity  of  the  interest  that  exists 
nationwide  on  drug  abuse. 

5  "Some  People  Believe  A  Door  Should  Be  A  Work  Of  Art 

SchlageDoes" 
This  ad  is  one  of  a  series  of  five  that  brought  forth  written 

responses  from  approximately  two-thirds  of  the  target 
audience— some  25,000  American  Institute  of  Architects 
members.  The  letters  were  written  to  request  reproduc- 

tions of  the  illustration. 

6  "Close  Your  Eyes  And  You  Will  See  What  Sam  Sees  All 

TheTlme" 

This  speaks  for  Itself. 
The  ads  you  have  just  seen  have  come  In  for  a  lot  o( 

attention.  They  are  classics  and  will  be  around  for  a  long  time. 
I  have  shown  you  some  good  ones.  The  bad  ones  you  can 



179 

see  in  every  issue  of  every  publication  that  carries  corporate 
advertising  So.  as  I  said  at  the  outset,  the  business  of 
creating  corporate  ads  has  a  long  way  to  go  I  believe  we  can 
get  there  faster  if  we  but  realize  the  problem  is  an  individual 
one  and  cannot  be  solved  either  by  cafeteria  prescription  or 
molasses  language 

The  unique  nature  of  each  corporation  s  identity  seems  to 
me  to  be  where  we  should  start  and  what  we  must  learn 

before  we  fry  to  project  it  Then  we  must  be  sure  the 
audiences  peculiar  to  each  and  every  corporation  are 
correctly  identified  How^  By  doing  our  homework  More 
work:  greater  rewards  What  worked  yesterday  will  not 
automatically  work  today  To  keep  up  with  change  we  must 
continue  the  study  There  are  many  corporate  communica- 

tion challenges  that  simply  cant  be  met  by  short  term 
solutions 

Now.  Id  like  to  close  with  a  word  of  caution  about  what  I 

cons4der  to  be  the  greatest  danger  of  all  m  corporate 
advertising 

It  IS  this  carefully  planned,  fully  researched,  minutely 
documented  mediocrity  The  Edsel  approach,  if  you  will 

So  much  wonderful  thought  and  loving  care  is  lavished  on 
corporate  advertising  that  it  often  ends  up  completely  sterile 

Safe  Dull  Bonng. 
It  may  even  end  up  counterproductive  The  company  that 

wanted  to  come  off  as  a  dynamic,  wonderful.  Tomorrowland 
company  comes  off  like  Dead  Centersville  Stolid  Unimagi- 

native Hardly  a  company  you'd  want  to  invest  any  money  in. 
So  Id  like  to  give  you  my  prescription  for  fixing  this  kind  of 

situation  The  prescription  is  one  of  my  favorites  I  ve  had  it  on 
my  desk  for  years  Oscar  Wilde  said  it  It  will  never  go  out  of 

style  It  IS:  "An  idea  that  isn  t  dangerous  is  hardly  worth 
calling  an  idea  at  all 

Sure.  It  takes  a  knowledge  of  where  you  are.  and  where  you 
want  to  go:  and  how  the  public  regards  you.  and  how  your 
public  relations  is  going  to  work  hand-m-glove  with  your 

corporate  advertising:  and  how  you're  going  to  measure 
attitude  changes  over  time  It  takes  all  of  these 

But  It  also  takes  something  else  the  willingness  to  be 
daring,  to  be  provocative,  to  be  interesting,  to  smash  a  few 
stereotypes  in  both  deeds  and  words 

In  other  words,  it  takes  the  willingness  to  take  a  risk  But 
doesn  t  all  progress  involve  some  risk? 
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Corporate  Advertising 

Paul  C.  Harper,  Jr. 
Chairman  and  Chief  Executive  Officer 
Needham,  Harper  &  Steers,  Inc. 

First  of  all.  let's  define  terms.  I  submit  that  there  is  no  such 

special  breed  as  "Corporate  Advertising."  There  is  only  one 
kind  of  advertising.  Its  just  plain  old  advertising,  a  highly 
pragmatic  method  of  getting  people  to  do  something. 

Advertising  has  been  known  to  get  people  to  do  four 
things: 

Slide  A 

If  you  have  something  to  sell,  it  can  get  people  to  buy.  If  you 
want  to  recruit,  it  can  get  the  right  kind  of  people  to  apply.  If 
you  seek  to  enhance  the  value  of  your  stock,  it  can  help  to  get 
a  favorable  investment  decision  if  everything  else  is  working 
your  way.  If  you  want  to  build  character  with  the  people  who 
make  laws  and  regulations,  the  facts  presented  in  a 
straightforward  way  can  help  get  fair  and  favorable  treatment. 

As  you  go  down  this  list,  the  cause  and  effect  relationship 
between  advertising  and  action  gets  harder  and  harder  to 
establish.  But  all  these  things  are  legitimate  goals  for  paid 

advertising— as  long  as  the  advertiser  has  something  of 
enough  interest  to  say. 

But  all  advertising  must  pay  off  in  action— not  in  euphoria, 
but  in  action  through  sales,  recruiting,  stock  price,  or  fairer 
government  treatment. 

What  IS  the  secret  of  successful  corporate  advertising?  The 
rule  is  simple. 

Start  with  the  problem .  Not  with  the  message.  Start  with  the 

audience— not  with  the  factory  Just  as  any  successful 
product  campaign  starts  with  the  consumer,  so  any  suc- 

cessful corporate  campaign  starts  with  that  segment  of  the 
public  where  action  is  required,  whether  it  is  fifteen  Senators 

on  the  Subcommittee  for  Urban  Redevelopment— or  the 
entire  home-owning  public. 

Planning  for  corporate  advertising  must  become  more 
acf/on-oriented,  and  action  takes  place  out  there  and  not  in 
here. 

Planning  for  successful  corporate  advertising  programs 
starts  with  the  recognition  that  advertising  may  nof  be  useful 
at  all.  There  may  be  far  cheaper  and  more  appropriate  ways  of 
reaching  the  fifteen  Senators  on  that  subcommittee  or  the 
1 00.000  influentials  in  the  investment  community. 

Four  questions  must  be  asked: 

I.What  change  or  action  do  we  desire  to  bring  about— and 
where? 

2  Can  the  desired  change  or  action  really  be  accomplished 
by  advertising? 

3.  How  much  money  is  this  change  or  action  worth  to  this 
company? 

4.  Assuming  that  advertising  is  approphate  to  the  problem, 
what  is  the  cost-benefit  relationship  between  a  certain 
number  of  dollars  spent  on  advertising  and  the  same 
number  of  dollars  spent  on  other  means  of  persuasion, 

such  as  public  relations,  industry-wide  activities,  sales 
promotion,  lobbying,  and  so  forth? 
But  questions  two,  three,  and  four  cannot  be  answered 

relevantly  unless  question  one  is  ansvi/ered  candidly:  What 
change  in  attitude  do  we  want  to  produce  in  whose  mind? 

What  action  do  we  want  to  produce  in  what  segment  of  the 

public? 
I  would  guess  offhand,  judging  by  the  results,  that  none  of 

these  questions  have  been  answered  coolly  and  candidly  by 
about  half  the  current  corporate  advertisers  and  their 
agencies,  and  that  if  they  had  been,  half  of  the  advertising 

wouldn't  be  running  at  all— in  its  current  form  at  least. 
In  a  way.  it  is  difficult  to  discuss  corporate  advertising  at  all 

as  a  separate  subject  because  it  is  so  inextricably  related  to 
all  other  forms  of  corporate  communications  including  of 
course  product  design  and  packaging.  One  reason  why  so 
much  corporate  advertising  is  wasted  is  that  it  becomes  the 
vested  interest  of  some  elements  in  the  corporation  and  it 

therefore  becomes  inelastic.  It's  run  whether  it's  needed  or 
not  and  is  not  regarded,  as  it  should  be.  as  one  of  many 
channels  available  to  corporate  communications. 

I  would  like  to  show  you  the  way  in  which  three  totally 
different  corporations  use  or  do  not  use  corporate  advertis- 

ing against  the  four  action  targets  I  listed  earlier. 

Slide  B 

This  chart  shows  how  advertising  is  used  by  a  major  oil 
company  as  part  of  a  total  corporate  communications 
program.  Each  baron  this  chart  is  divided  into  an  advertising 
segment  and  a  segment  representing  all  other  factors.  This 
includes  deeds  on  the  part  of  the  corporation  undertaken  for 
civic  or  other  noncommercial  reasons.  It  includes  personal 
appearances  by  the  president  or  other  company  officials.  It 
includes  public  relations,  stockholder  relations  activity,  and  a 
host  of  other  activities  aimed  at  producing  favorable  action 

on  the  part  of  the  company's  publics.  This  chart  does  not 
represent  dollars  but  rather  degree  of  emphasis,  and  where 
the  advertising  segment  falls  below  the  30  percent  line  it  can 
be  considered  a  relatively  insignificant  part  of  the  total  effort. 

In  the  case  of  this  oil  company,  product  advertising  rather 
than  corporate  advertising  is  relied  on  to  promote  large 
corporate  orders,  and  product  advertising  is  notfactored  into 
this  chart.  The  corporate  advertising  that  this  company  does 
is  not  supposed  to  produce  sales.  On  the  other  hand,  this 
company  is  on  an  intensive  drive  to  raise  capital.  Therefore, 
its  corporate  advertising  plays  a  major  part  in  its  total 
program  to  improve  investor  attitudes  towards  the  company. 
This  company  has  a  stable  employment  pattern  and  pro- 

motes heavily  from  within.  Therefore,  the  corporate  advertis- 
ing is  not  designed  to  recruit  people. 

All  oil  companies  have  a  major  image  problem  with  the 
government  and  other  opinion  leader  groups.  Therefore,  this 

company's  corporate  advertising  is  heavily  laced  with  ap- 
peals to  the  government  and  academic  communities.  This 

company  has  identified  its  publics,  knows  what  action  it 

wants  to  produce,  and  has  geared  its  corporate  communica- tionsaccordingly. 

Slide  C 

Now  lets  look  at  a  rapidly  diversifying  consumer  goods 

conglomerate.  The  non-consumer  advertising  this  company 
does  IS  not  aimed  at  producing  sales  The  product  advertis- 
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Ing.  not  shown  here,  takes  care  of  that.  But  owing  to  the  rapid 
growth  and  diversification  of  this  company  from  a  static  base, 
there  is  a  need  to  inform  investors  that  the  company  is 
entering  into  far  more  dynamic  segments  of  the  market  than  it 
was  in  originally  Corporate  advertising  is  a  fast  and  economi- 

cal way  of  doing  this  for  this  particular  company 
Because  of  Its  rapid  growth,  this  company  needs  to  expand 

its  executive  structure  Hence  its  corporate  advertising  is  also 
geared  towards  informing  the  potential  employee  of  the 
opportunity  it  offers  him  for  an  interesting  career  Tbis 
company  has  no  great  image  problem  that  can  be  attacked 
through  advertising 

Slide  0 

Finally,  we  see  an  innovative  business  machine  company 
Here  the  line  between  the  corporate  and  product  advertising 
IS  hard  to  draw  The  reason  it  is  shown  here  as  low  as  40 

percent  is  because  of  the  extraordinary  importance  of  its 
sales,  service,  and  technological  staffs.  For  this  same  reason, 
recruiting  efforts  and  corporate  advertising  are  closely  linked 
at  high  levels  This  company  feels  that  if  the  corporate 
advertising  helps  sell  goods  and  presents  an  attractive 
prospect  to  recruits,  investor  attitudes  and  government 
attitudes  will  take  care  of  themselves  There  will  be  some 
favorable  rub-off  in  these  areas  but  these  two  factors  do  not 
determine  the  direction  of  the  corporate  advertising 

So  here  we  see  three  companies  with  three  sets  of 
problems  where  corporate  advertising  plays  three  entirely 
different  roles 

Having  defined  what  action  is  wanted  and  what  advertising 
can  do  about  it.  if  anything,  we  now  move  to  the  matter  of 
what  to  say. 

The  trouble  with  a  great  deal  of  corporate  advertising  is 
that  it  assumes  more  interest  than  is  really  there  on  the  part  of 
readers  and  viewers  Actually,  what  corporations  do,  apart 
from  the  products  they  make,  is  of  very  limited  interest  to  most 
people  and  this  is  where  a  lot  of  planning  for  corporate 
advertising  runs  oft  the  track.  Here  is  a  set  of  values  and  the 
people  to  whom  I  think  they  would  appeal 

Slide  E 

The  corporate  customer  is  interested  in  two  things,  the 
specific  product  values  and  the  technological  resources  that 
back  them  up  To  talk  to  him  in  his  role  as  customer  about 
how  diversified  you  are,  about  how  much  money  you  are 
making,  about  what  a  good  citizen  you  are,  and  about  your 
new  ten  story  pagoda  is  a  viraste  of  money 

The  investor  is  interested  in  three  things  technology, 
because  that  s  where  future  earnings  growth  will  come  from, 
diversity,  because  it  suggests  stability,  and  your  fiscal 
picture,  because  that  s  why  he  s  investing  m  the  first  place 
His  interest  in  product  as  such  is  secondary  to  these  and  his 
interest  in  your  civic  and  aesthetic  postures  is  slight 

When  we  come  to  the  potential  executive  employee,  we 
find  a  wider  range  of  interests  What  you  market  defines  the 
character  of  your  company  Your  technology  defines  its 
future  In  diversification,  he  will  see  opportunity,  and  in  a 
good  fiscal  showing,  bigger  pay  checks  The  best  potential 
recruits  will  also  be  attracted  to  a  company  with  a  civic 
conscience  and  a  well  developed  if  practical  interest  in  the 
arts  On  these  last  two  points,  vi«  have  found  with  Xerox  that 
the  one  reason  which  almost  always  appears  when  an 
employee  is  asked  why  he  joined  Xerox  is  its  sponsorship  of 

first-rate  TV  like  the  Civilization  series  and  "America  " 
Finally,  when  we  come  to  the  government  official,  his 

professional  interest  in  your  business  will  be  as  broad  as  his 
professional  bnef  It  will  certainly  begin  with  product  values 
and  may  extend  to  technology,  depending  on  his  duties  He 

will  only  be  interested  in  diversity  if  he's  a  member  of  the 
antitrust  division  and  then  you  may  not  want  to  remind  him 
anyway  Your  fiscals  he  can  get,  if  he  wants  them  But  he  and 
the  academic  community,  which  is  such  a  heavy  source  of 
government  personnel  and  opinion,  will  respond  to  state- 

Desired  Actions 

The  Corporation Its  Publics Sell  ■■^ 

4—  Buy 

Recruit  m^ 

4i"  Apply Enhance        ^ 

Stock  Value  "^ 

^■1  Invest 

Establish  _^ 

Character  "^ 

^flSSably 

Advertising  as  a  Factor 
in  Corporate  Communications 
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Myers&Liggett? 
menfs  of  position  on  public  affairs  and  to  genuine  contribu- 

tions to  the  cultural  environment. 
Thus,  what  we  see  here  is  again  a  wide  diversification  of 

appeals,  some  of  which  work  with  one  public  and  some  of 
which  work  with  another. 

Finally,  let  me  show  you  five  campaigns  which  I  think  have 
been  thought  through  carefully  in  terms  of  how  to  produce 
action  and  where  the  resulting  advertismg  Is  aimed  directly 

and  single-mindedly  at  the  target  public. 

Slide  F 

Here's  our  consumer  goods  conglomerate— Liggett  & 
Myers,  a  company  which  has  an  urgent  need  to  let  the 
investing  public  know  that  it  is  expanding  from  its  tobacco 
base  into  growing  high  profit  categories.  This  ad  does  it 
simply  and  with  a  light  touch.  It  is  a  campaign  aimed  precisely 

atfheproblem 

New\brktoDallas  ^SS"''^
'""^"^'"'' 

in  minutes.  TiKXOT.w««>pi«. xmA  A.LAAA  JLUMoT*  Tofeesapiereofpaperan) 

T^VWarVnT   XPmV  the  ctnmtni and  in  j  nutter  o 

)  Xettjx.  making  great  roptw  in  ji 
ut  is  cettaijjy  no  great  chaUenpe 

ul/dcit.anddoil 

Here  is  our  busmess  machine  company  using  its  technical 
innovations  to  do  two  things:  (a)  to  sell  a  product,  and  (b)  to 

build  investor  confidence  through  emphasis  on  diversifica- 
tion. The  series  of  which  this  is  part  has  also  had  consider- 
able recruiting  impact,  although  this  was  not  a  central  aim.  It 

is  a  simple  but  versatile  campaign  with  an  unmistakable message 

Slide  H 

Here  is  our  oil  company.  This  is  part  of  last  year's  series  of 
omnibus  ads  on  the  technology,  economic  and  environmen- 

tal problems  of  the  petroleum  industry.  Although  this  cam- 
paign is  clearly  aimed  at  the  cntics  of  the  industry,  it  has 

omnibusappeal. 

Slide  I 
This  General  Telephone  ad  is  dimed  precisely  at  the  fear 

felt  by  many  a  college  graduate  that  a  big  company  will 
swallow  him  up  and  destroy  his  identity. 

Slide  J 

Finally,  we  see  in  this  St.  Regis  ad  a  single-minded  but 

fascinating  attack  on  the  industry's  leading  problem— the 
widespread  impression  that  lumber  companies  are  wasters 

and  spoilers. 
What  do  these  five  ads  have  in  common— to  put  it  in  one 

word,  they  have  discipline.  Each  is  aimed  at  producing 
reasonable  action  on  a  part  of  a  clearly  defined  public.  None 
of  them  ask  too  much  or  too  little  Each  of  them  is  specific  and 

each  avoids  fatuous  generalities  and  self-congratulation. 
Most  important  of  all,  each  of  them  tries  to  do  no  more  than 

a  paid  advertisement  for  a  good  company  with  something 
meaningful  to  say  can  be  expected  to  do,  to  tell  the  truth  and 
tell  it  simply  and  well. 
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♦ 
Corporate  Advertising— A  Worthwhile 
Use  of  a  Corporation's  Resources? 

Len  Matthews 
President 

Leo  Burnett  Company.  Inc 

One  great  advantage  of  talking  to  an  informed  audience  on 
a  subject  as  broad  as  corporate  advertising  is  that  there  is 
no  requirement  for  a  tight  definition  of  corporate  advertising 
At  any  rate,  I  m  not  going  to  attempt  a  tight  definition  There 
are  enough  experts  in  this  room  to  pick  any  definition  of  mine 
to  pieces,  if  you  were  so  inclined 

But  I  recall  that  back  m  the  days  »/hen  corporate 

advertising  was  more  often  referred  to  as  ■institutional 
advertising  Leo  Burnett  made  a  remark  about  it  which  is  a 
fairly  memorable  definition 

Institutional  advertising."  Leo  said,  'is  something  like 
peeing  m  the  pants  of  a  blue  serge  suit  It  gives  you  a  nice, 
warm  feeling  But  no  one  else  notices  it 

In  subsequent  years  Leo  got  to  thinking  more  deeply,  and 
less  flippantly  about  corporate  advertising  He  made  at  least 
one  othercomment  about  it  which  Ihope  I  won  t  ever  forget 

'A  common  fault  of  corporate  advertising  '  he  wrote  is 
that  too  many  people  who  use  it  seem  to  feel  that  m  itself,  it 
will  project  the  image  of  a  company 

Personally  I  don  t  think  that  can  be  true  The  image  of  a 
company.  It  seems  to  me  is  the  sum  total  of  the  company  s 
wordsand  its  deeds  as  the  public  perceives  them 

Corporate  adverti&ng  then,  is  a  relatively  small  part  of  a 
company  s  image  If  it  accurately  reflects  the  company  s 
deeds  corporate  advertisir>g  can  enhance  the  public  s 
perception  of  the  company  But  if  corporate  advertising  is 

contradicted  by  a  company's  deeds,  it  is  worse  than 

useless  ' So  much  for  definitions  I  will  proceed  on  the  comfortable 
and.  I  think,  entirely  reasorxsbie  assumption  that  you  an  know 
what  I  mean  by  corporate  advertising  even  though  no  two 
of  you  might  agree  exactly  on  a  definition  of  it 

The  question  before  the  house  seems  to  me  to  be.  "Is 
corporate  ad^rtising  a  worthv^ile  use  of  a  corporation  s 
resources' 

And  theanswer  has  to  be     it  depends 
It  depends  pnmariiy  on  how  well  a  corporahon  does  its 

homework  m  determining,  first  whether  a  need  tor  corporate 
advertising  truly  exists,  and  second,  whether  a  given  corpo- 

rate advertisement  or  campaign  truly  addresses  itseff  to  that 
need 

Probably  any  one  of  us  could  'eat  through  three  or  tour 
consecutive  isses  of  Fortune  Magazine  and  find  a  few 
examples  of  corporate  advertising  that  made  a  great  deal  of 
sense  Reading  these,  we  could  be  sure  that  someone— or. 
more  likely,  a  v»hoie  lot  of  people— did  his  homework 
thoroughly  and  developed  some  obiectives  and  strategy 
both  before  and  after  the  actual  wntmg  was  begun 

On  the  other  hand  m  those  same  issues  we  d  be  altogether 
too  likely  to  find  other  corporate  ads  that  would  cause  us  to 
wonder  whether  certain  basic  information  was  collected  and 

digested  before  someone  was  told  to  start  wnting— in  fact 
whether  there  was  any  agreement  on  the  communication  job 
to  be  done 

Todays  consumer  goods  advertising,  as  it  is  jointly 
developed  by  successful  companies  and  their  advertising 
agencies,  is  kxHj  on  fact-gathenng  and  research  and  testing 

The  object  of  all  this  is  to  fir>d  an  idea  about  a  product  that  is 
relevant  and  believable  and  can  be  sold  to  the  public. 

Because  today  when  actual  product  supenonties  are  very 
difficult  and  costly  to  create  and  almost  impossible  to 
maintain  for  any  length  of  time,  it  is  increasingly  the 
differences  among  people  s  perceptions  of  products  that  are 
decisive  m  the  marketplace 

When  the  people  responsible  for  a  corporate  advertising 
effort  do  their  homework— viihen  they  subject  themselves  to 
the  same  disciplines  that  are  second  nature  to  good  market- 

ing men— yirfien  they  ask  end  answe--  the  same  Kinds  Of 
fundamental  Questions  that  invariably  precede  the  execution 

of  effective  consumer  goods  advertising— then  corporate 
advertising  can  become  an  important  influence  upon  the 
public  s  perception  of  a  company 

What  I  am  saying  is  that  the  disciplines  of  creating  and 
selling  an  idea  to  a  consumer  are  essential  to  prevent  the 
waste  of  advertising  money  The  idea  may  be  about  a  can  of 
peas,  a  washing  machine,  a  seat  on  an  airplane  or  a 
corporation  But  whan  an  idea  isaOouf  is  not  as  important  as 
the  idea  Itself 

Before  I  go  any  further,  let  me  make  a  clear  distinction 
betvi«en  what  Icail    homework    and    editing 

Homework  is  what  should  come  before  writing  Editing  is 

what  happens  after  the  wnting  has  been  done— and  more 
often  than  not.  to  the  great  detnment  of  what  has  been 
written 

CommtttM*  Dull  the  Cutting  Edge 

I  m  sure  you  ve  all  heard  a  remark  attributed  to  the  late 
great  Charles  Kettermg   One  day  in  192/  his  wife  came  into 
his  study  bursting  with  news  she  had  just  heard  on  the  radio 

Charles'    she  exciain^ed     Lindbergh  has  landed  m  Paris! 

Isn  t  It  wonderful  that  he  did  it  all  alone''' 
Yes  Dear  Kettering  replied,  its  wonderful.  But  it 

would  have  t>een  miraculous  it  he  d  done  it  with  a  commit- tee 

When  a  corporate  ad  emerges  from  all  the  committees  that 
edit  It  and  massage  it  and  worry  about  it.  its  almost 
miraculous  if  that  ad  retains  any  kind  of  cutting  edge  that  can 
make  an  impression  on  the  minds  of  the  people  who  will  read 
it— or  rather  the  people  who  may  start  to  start  to  read  it 

Because  what  happens  is  that  everyone  on  the  committee 
(formal  or  informal)  puts  m  his  two  cents  worth,  and  nearly 
e  veryone  takes  out  a  nickels  worth  of  whatever  clear  thinking 
and  sharp  wnting  went  into  the  ad  to  begin  with 

You  sit  through  or>e  of  those  committee  meetings  and  you 

come  to  loattie  the  sound  of  voices  saying,  i  don't  think  we 
ought  to  say  that  or  '  Can  t  we  soften  that  a  little''  or  Our 
stockholders  might  be  upset  by  that,  or  What  will  the 
chairman  of  the  board  think  of  thaP  and  so  on  ad  infinitum 
The  result  is  an  ad  absurdum.  if  not  an  ad  nauseam 

Good  wnters  are  rare  enough.  God  knows,  but  they  are  a 
rather  nurT>erous  tnt>e  as  compared  with  the  total  numbe'  of 
good  editors  who  are  alive  and  practicing  their  trade  at  any 

given  time 
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"An  editor,  "  Elbert  Hubbard  wrote,  "is  a  person  employed 
to  separate  the  wheat  from  the  chaff,  and  to  see  that  the  chaff 

isprinfed  ■■ Or  as  someone  else  said,  even  more  pointedly,  "An  editor 
is  a  man  who  knows  what  he  wants,  but  doesn't  know  what  it 

is." 

Overediting  is  probably  the  one  most  important  reason  why 
there  is  so  much  corporate  advertising  that  is  just  plain  dull. 
What  may  have  been  a  penetrating  message  at  some  stage  of 
its  creation  becomes,  under  many  hands,  a  smooth  round 
ball  that  rolls  into  a  readers  mind  and  out  again  without  a 
chance  of  sticking. 

Suppose  one  of  our  clients  came  to  us  tomorrow  and  said, 

"We  think  maybe  we  ought  to  do  some  corporate  advertising. 

What  do  you  think?  • There  are  many  things  I  believe  we  would  want  to  know 

before  we  replied,  "Yes,  you  should  do  corporate  advertis- 
ing "or  "Don  t  do  it.  Save  your  money." 
To  begin  with,  what  is  the  intended  purpose  of  the 

corporate  advertising? 
On  analysis,  nearly  all  corporate  campaigns  appear  to  be 

generated  by  one  or  the  other  of  two  attitudes  on  the  part  of 
management.  The  first  attitude  can  be  stated  like  this: 

"We  believe  there  is  a  condition  or  state  existing  in  the 
minds  of  the  public  that  we  would  like  to  change,  correct,  or 

modify." And  the  second  management  attitude  is: 

■We  would  like  to  tell  the  public  more  about  our  company: 
what  we  are,  what  we're  trying  to  do,  what  our  corporate 

philosophy  is.  " 

What  Do  People  Really  Think? 

The  first  kind  of  corporate  advertising— that  which  is 
intended  to  change,  correct,  or  modify  a  supposed  state  of 

the  public's  mind— is  the  riskiest,  the  hardest  to  do  well,  and 
the  most  effective  //  it  is  done  weW. 

It  reminds  me  of  what  a  famous  football  coach  said  about 

the  type  of  long  forward  pass  that  is  called  "the  bomb."  He 
was  quoted  to  this  effect:  "when  you  throw  the  bomb,  one  of 
three  things  will  happen.  And  two  of  them  are  bad   " 

Just  so.  You  can  score  with  that  kind  of  advertising,  if  your 
homework  has  been  done  well  and  if  your  execution  is,  for  all 
practical  purposes,  perfect. 

Or,  like  an  incomplete  forward  pass  that  wastes  a  down, 
your  advertising  can  simply  fall  flat  and  waste  your  money. 

Or,  like  an  intercepted  pass,  your  advertising  can  be  so 
misguided  that  it  leaves  you  worse  off  than  you  were  t>efore 

you  ran  it. 
I  can  cite  a  recent  case  history. 
Th  ree  months  ago  we  were  asked  by  a  client  to  consult  with 

the  officers  of  a  farm  organization  which  is  an  important 
suppliertoourclient. 

The  farm  organization's  managers  told  us  they  believed 
that  their  farmer-members  were  getting  a  large,  unfair  share 

of  the  public's  criticism  of  food  prices.  They  were  considering 
an  advertising  effort  aimed  at  demonstrating  to  consumers  in 
a  certain  large  area  of  the  country  that  farmers  in  that  area  are 
not  making  villainous  profits  from  rising  food  prices;  that,  in 
fact,  farmers  are  being  squeezed  as  hard  by  the  escalating 
costs  of  almost  everything  they  buy  as  are  the  consumers  of 
farm  products. 

So  viie  wrote  a  few  ads  that  said  those  things.  We  showed 
the  layouts  and  copy  to  the  managers  of  the  farm  organiza- 

tion and  they  said,  "Great!  That's  just  what  we  need  to  tell  the 
public  about  our  members.  How  soon  can  we  get  started?" 

We  said.  "Let's  find  out  what  the  public  thinks  about  these 
ads,  not  just  what  you  and  your  members  think.  Let's  test  the 
ads  with  the  kinds  of  people  they'd  be  exposed  to  if  they 
actually  appeared  in  print." 

And  we  showed  the  layouts  and  the  copy  to  several  groups 
of  consumers,  making  use  of  Interviewing  techniques  that, 
over  the  years,  have  made  many  millions  of  dollars  worth  of 
advertising  more  effective  for  our  clients  than  it  could 

otherwise  have  been. 
What  we  learned  was  that  there  is  indeed  great  public 

concern  and  resentment  about  retail  food  prices— but  that 
very  few  people  have  cast  the  farmer  as  the  villain  in  the 
piece.  Instead ,  there  is  a  large  degree  of  awareness  that  many 
thousands  of  small  farmers  are  struggling  hard  to  get  by. 

And  we  learned  that  if  we  advertise  to  consumers  that 
farmers  are  having  a  tough  time,  their  typical  reaction  is  not 

only  "yes,  I  can  believe  it,"  but  equally  important,  '"Don"t  tell 
me  about  the  farmer's  troubles:  I've  got  troubles  of  my  own." 

We  tape-recorded  those  interview  sessions  We  played  the 

tapes  for  the  farm  organization's  management  and  told  them , 
"This  is  why  we  think  you  don't  need  or  want  this  kind  of 

advertising."' 

They  elected  not  to  use  the  bomb.  They  could  see  that  it 
was  too  likely  to  blow  up  in  their  faces. 

The  point  is  clear:  corporate  advertising  that  is  intended  to 

change  people"s  minds  absolutely  must  be  preceded  by 
probing,  objective  analysis  of  what  people  really  think  as 
opposed  to  what  we  fh/n/c  they  think. 

Once  it  has  been  determined  who  thinks  what,  intelligent 
approaches  to  changing  their  opinions  become  possible. 
And  intelligent  testing  can  improve  those  approaches, 
sharpen  them ,  make  them  that  much  more  likely  to  score. 

Quite  often,  perhaps  in  a  majority  of  cases,  research  and 

testing  will  point  to  the  conclusion  that  the  public  really  isn"t 
as  mad  at  us  as  we  may  think.  If  so,  we  can  either  accept  that 
with  a  sigh  of  relief,  or  we  can  very  seriously  ask  ourselves, 

"Why  did  we  think  the  public  held  this  view?  What"s  on  our 
conscience  that  we  haven't  admitted  to  ourselves?" 

Such  self-questioning  could  be  the  genesis  of  changes  in 
our  ways  of  thinking  and  acting  that  might  do  more  than  any 
amount  of  corporate  advertising  to  make  the  public  think 
better  of  us. 

But  if  our  carefully  done  homework  tells  us  that  there  is 
indeed  an  opportunity  for  corporate  advertising  to  change 

people's  minds  about  our  company,  then  let's  define  as 
accurately  as  we  can  not  only  what  opinions  we're  trying  to 
change,  but  whose  opinions,  and  howmuch. 

The  setting  of  realistic,  realizable  goals  is  a  great  disci- 
pline. So  is  the  development  of  techniques  that  will  enable  us 

to  measure  our  progress  toward  those  goals. 
Corporate  advertising,  for  most  companies  that  have  ever 

done  any,  is  one  of  the  most  vulnerable  spots  in  their  total 
advertising/marketing  budgets.  Often,  that  is  simply  because 

they've  cut  no  yardsticks  to  measure  what's  happening  as  a 
result  of  spending  all  that  money. 

Many  of  these  comments  I've  made  about  mind-changing 
efforts  apply  also  to  the  other  principal  type  of  corporate 
advertising:  that  which  is  intended  to  tell  the  public  more 
about  our  company. 

Reaching  Special  Segments  of  the  Public 
To  raise  such  efforts  above  the  level  of  mere  ego  trips  we 

need  of  course  to  determine  what  the  public  knows  about  us 

now.  The  answer  often  turns  out  to  be.  "Not  much." 
Sometimes,  if  we're  really  honest,  we  can  add,  "nor  do  they 

giveadamn." 
Well,  then,  if  the  general  public  doesn't  know  much  about 

us,  and  exhibits  no  burning  desire  to  learn  more,  are  there 
certain  segments  of  the  public  toward  whom  we  can  direct 
our  efforts  with  more  hope  of  success? 

Almost  certainly  there  are.  When  we  have  defined  who  they 
are,  we  will  have  a  good  basis  for  media  decisions,  for 

determining  which  are  the  most  cost-efficient  methods  of 
getting  to  these  special  a  ud  iences. 

And  what  do  we  want  to  say  about  ourselves?  If  it's  simply  a 
story  of  mergers  or  sales  grovrth  or  new  product  introduc- 

tions, the  job  is  to  make  the  facts  speak  for  themselves  as 

pointedly  and  entertainingly  as  possible,  always  remember- 
ing that  this  kind  of  advertising  is  pretty  much  ho-hum  tor 

mass  audiences. 

But  if  telling  people  more  about  ourselves  involves  a 
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statement,  not  merely  of  where  we've  been,  but  where  we're 
going— if  we  want  to  tell  not  merely  what  we  make,  but  how  we 
think— we  have  a  lot  of  homework  to  do 

For  rnstance  Do  we  have  a  corporate  philosophy?  If  a 
dozen  of  our  top  executives  were  asked  to  state  if.  would  they 

come  up  with  essentially  the  same  ideas' 
Has  our  corporate  philosophy  ever  been  put  in  writing?  If 

so.  when''  Does  it  still  seem  to  fit.  in  this  world  of  1 973''  Does  it 
seem  reasonably  projectabie  to  1 980.  and  beyond'' 

In  addition  to  making  a  profit,  does  our  company  have 
social  aims  and  goals?  Can  we  be  specific  about  them?  Have 
we  ever  tried  to  define  our  roles  in  the  several  communities 
we  inhabif 

Do  we  have  any  products  and  services  that  contribute  to 

the  solution  or  alleviation  of  this  country's  important 
problems?  Is  our  research  and  development  activity  entirely 

profit-onented  or  is  it  also  directed  toward  sociai  gains?  If  it 

isn't,  why  isn't  It? 
What  do  we  do  for  our  people  besides  pay  them  money? 

What,  besides  a  |0b.  could  we  offer  to  a  young,  idealistic 

college  graduate? 

I  was  asked  to  talk  for  ten  minutes  I  have,  but  I  haven't 
raised— let  alone  answered— all  the  questions  that  should 

influence  a  company's  decision  to  do  corporate  advertising 
I  think  they  all  come  down  to  this  one  question 

Are  we  ready  to  do  our  homework''  That's  the  only  way  to 
make  corporate  advertising,  or  any  kind  of  advertising,  good 

In  1  758.  Dr  Samuel  Johnson  pontificated  that.  "The  trade 
of  advertising  is  now  so  near  to  perfection  that  it  is  not  easy  to 

propose  any  improvement   " Sorry.  Sam.  you  were  talking  through  your  thick  wig.  That 

wasn't  true  21 5  years  ago.  and  it  isn't  true  today 

LEN  MATTHEWS 
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Corporate  Communications  In  a 
Crisis  Situation 

William  R.  Wilson 

Vice  President— Advertising  &  Public  Relations 
L  ockheed  A  ircra  ft  Corpora  tion 

When  Chuck  Eidson  asked  me  out  on  the  West  Coast  a 

couple  of  months  ago  to  come  talk  to  you  about  communicat- 
ing in  a  crisis,  my  response  was  well,  Chuck,  which  crisis? 

And  as  a  matter  of  fact,  he  could  have  picked  out  several,  but  I 
knew  which  one  he  had  in  mind  And  that  was  that  do-or-die. 
life-and-death  problem  that  we  had  two  years  ago  when  we 
were  snatched  from  the  jaws  of  bankruptcy  by  a  single  vote  in 
the  Senate.  That  was  a  crisis  that  is  easy  to  talk  about,  and  I 
suggested  maybe  that  is  the  one  we  could  talk  about. 
Communicating  in  that  area  a  little  bit  today.  The  memory  of 

that  event  is  very  green  in  my  mind.  It  is  something  we  won't 
forget  for  a  while  How  could  we?  It  was  an  overwhelming 
experience,  gentlemen.  It  was  a  total  corporate  effort 
dedicated  to  a  single  audience,  Congress.  To  a  single  end, 
corporate  survival.  Before  I  get  into  some  of  the  details  of 
what  went  on,  let  me  take  you  back  and  sort  of  set  the  scene. 

I'll  take  you  back  to  August  2, 1971 ,  the  day  the  Senate  was 
voting  on  the  guarantee  loan  legislation  that  would  allow 
banks  to  make  loans  to  us  under  a  government  guarantee. 
This  legislation  was  absolutely  essential  if  we  were  to  stay  in 
business. 

It's  one  of  those  hot  days  you  have  in  the  nation's  capital 
and  you're  sitting  with  me  in  the  Lockheed  office  down  on 
Farragut  Square,  and  with  us  is  Dan  Haughton,  Chairman  of 
the  Board,  Vern  Johnson,  Senior  Vice  President  in  charge  of 
our  Washington  operations,  our  chief  counsel,  and  several 

other  corporate  officers  And  the  reason  we're  there  is  that 
we're  waiting  to  get  results  of  the  Senate  vote  that's  going  on at  that  time  there  on  the  floor  of  the  Senate.  The  fate  of  our 

corporation,  the  fate  of  our  bMlion  dollars'  worth  of  programs, 
the  fate  of  71 ,000  employees  and  their  management  and  us  is 

at  stake.  This  is  "S  "  day,  the  Senate  vote.  A  "nay  "  vote 
means  bankruptcy;  a  "yes"  vote  means  that  we  still  get  a 
chance  to  live.  And  we're  sweating,  but  it  isn't  just  because  of the  weather. 

The  reason  we're  sweating  is  that  things  don't  look  very 
good  We've  been  testing  the  pulse.  We  sort  of  have  a  feel  as 
to  how  things  are  going,  and  it's  going  to  be  terribly  close. 
The  Treasury  people,  who  are  sponsoring  the  legislation,  and 
who  have  been  doing  a  lot  of  liaison  work  with  the  Senate, 
they  are  openly  pessimistic.  The  unions,  who  have  been 
working  very  much  in  our  corner,  at  least  many  of  them, 
gloomily  forecast  defeat  Senator  Tower,  who  was  a  tower  of 
strength  for  us  as  the  leader  of  the  bill  in  the  Senate,  is  equally 

gloofny  And  as  the  rollcall  goes  on,  we're  sharing  this 
pessimism,  because  at  the  halfway  point  we're  ten  votes 
behind  where  we  thought  we  were  going  to  be 

Well,  in  a  few  minutes  a  phone  rings,  and  I  take  the  call.  It 
comes  from  Los  Angeles,  and  one  of  our  people  out  there 
says  that  the  Los  Angeles  radio  stations  are  carrying  the  story 
that  we  have  lost  the  Senate  vote  Well,  I  know  that  radio 

station  has  jumped  the  gun,  because  the  vote  hasn't  yet  been 
completed  But  we  could  get  that  call  any  minute  from  the 

Senate  So  I  turned  to  Dan  and  I  said,  "Well,  boss,  what  are 

we  going  to  do  now?  "  And  Dan  didn't  say  anything.  He  just 
got  up  and  walked  over  to  his  briefcase  and  pulled  out  a 

folder  marked    "bankruptcy,"  and  sat  down  and  started  to 

study  it.  Well,  that's  kind  of  typical  of  Dan.  He  doesn't  waste 
time,  he  gets  to  the  point.  And  I  started  thinking  of  the  Alamo 
and  what  do  you  do  when  the  massacre  begins. 

Then  another  phone  call  came  in  and  here's  a  voice  that 
you  can  hardly  understand  on  the  other  end  of  the  phone 

that's  yelling  and  screaming:  "You  made  it,  you  made  it,  you 
made  it  by  one  vote  "  So  we  all  take  a  big  sigh  and  Dan  puts 
that  folder  back  into  his  briefcase,  and  he  gets  on  the  phone 
to  start  calling  all  the  people  who  have  been  of  help  to  us. 

Well,  that  one-vote  margin  was  immediately  dubbed  "the 
Haughton  landslide  "  and  you  can't  stand  many  landslides like  that. 

Well,  so  I've  given  you  the  third  act.  Let's  now  go  back  to 
the  first  act,  and  see  how  this  thing  started.  What  caused  this 
crisis,  and  what  we  tried  to  do  about  it.  And  what  our 
communication  effort  was  during  this  time.  There  are  a 
couple  of  things  that  I  might  say  in  general  before  getting  Into 

detail One  of  the  central  facts  that  came  to  my  mind  during  all  of 
this  communication  effort  in  this  crisis  was  that  communicat- 

ing in  a  crisis  situation  is  different  and  unique  in  the  sense 
that  it  is  a  total  communication  effort.  Not  just  total  on  the  part 
of  the  corporation,  but  a  total  effort  involving  all  of  our 
employees,  the  unions,  the  contractors,  the  airline  customer, 

our  bankers,  our  supporters  in  government.  Everyone  con- 
cerned. And  because  it  is  total,  it  is  somewhat  remarkable. 

For  the  first  time,  all  of  our  people  and  all  of  our  supporters 
are  wholeheartedly  engaged  in  a  single  operation.  I  know  that 
you  are  all  aware  that  in  times  of  tranquillity  or  just 
mini-crises,  the  job  of  communication  turns  out  to  be  sort  of  a 
part-time  thing,  and  management  sometimes  wants  to  fob 
this  off  on  the  public  relations  practitioner  and  say,  well,  you 

go  and  take  care  of  it.  And  others  aren't  concerned  with 
somebody  else's  task,  so  you  don't  have  the  unity  of  action 
that  a  major  crisis  creates.  But  this  was  a  crises— everybody 
came  and  worked  on  this  as  if  our  corporate  life  depended  on 

it,anditdid. 

People  Were  Listening 

I  think  the  second  central  point  that  comes  to  mind  about 
this  period— and  it  sets  this  communication  period  apart  from 
other  communication  periods— is  that  almost  everyone  was 
listening.  The  Administration,  Congress,  opinion  leaders, 
media,  plant  workers,  certainly,  and  a  good  part  of  the 
general  public  were  reading  and  were  aware  of  the  facts  and 
they  were  listening  to  them  and  they  were  discussing  them. 

So  not  only  was  it  a  total  effort  to  communicate,  but  it  was 
being  communicated  at  a  time  and  in  an  atmosphere  where  it 
was  being  received  and  was  being  listened  to.  People  might 
not  be  buying  our  story,  but  they  heard  it.  But,  of  course,  the 
same  people  were  listening  to  our  critics,  so  the  listening 
went  for  both  sides  of  the  controversy.  Well,  enough  for 
generalities.  Lets  get  back  to  talking  about  how  this  thing 
started. 

If  I  had  to  pick  a  starting  date,  I'd  pick  March  2, 1970.  That 
was  the  day  that  Dan  Haughton  wrote  a  letter  to  David 
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Packard.  Secretary  of  Defense,  to  tell  him  that  we  were 
running  out  of  money  on  our  government  contracts,  and 
couldn  t  long  continue  to  work  on  four  major  disputed 
defense  programs  unless  the  Pentagon  made  a  settlement  of 
these  disputed  contracts  or  provided  interim  financing  wh'le 
the  issue  was  taken  to  court 

Now  this  dispute  was  a  very  complicated  and  legalistic 

affair,  and  I'm  not  going  to  go  info  the  details  on  it  and  I  don  t 
think  you  d  want  me  to  But  it  did  spark  a  lot  of  demagogic 
attacks  on  the  part  of  Congressmen  and  Senators,  and 
widespread  reporting  of  these  sensational  charges  by  the 
news  media  Interestingly,  by  far  the  most  accurate  story  of 
our  difficulties  during  that  period  was  done  by  Fortune 

magazine  in  an  article  entitled,  'For  Lockheed,  Everything  Is 
Coming  Up  Unk-Unks  '  It  was  an  excellent  account  and  we 
had  It  reprinted  for  employees  and  others  and  we  made  good 
use  of  It  throughout  our  communication  campaign 

After  Dan  s  letter  had  gone  off  to  Packard  there  were 
several  months  of  discussion  back  and  forth  Debates  as  to 
what  to  do  as  we  tottered  on  towards  the  bnnk  of  financial 

collapse  Finally,  nine  months  after  the  letter  went  out  we 
received  a  copy  of  a  letter  from  Secretary  Packard  addressed 
to  Senator  Stennis  who  was  Chairman  of  the  Senate  Armed 
Services  Committee,  and  m  the  letter  Packard  said  he  offered 
us  two  choices  we  could  either  take  a  200  million  dollar  fixed 

loss,  plus  the  added  disallowance  cost  on  our  C-5  contract, 
or  we  could  sue  the  government  Under  either  alternative,  he 
said.  It  would  be  necessary  for  the  Air  Force  to  provide  funds 
to  complete  the  C-5  program 

Press  Opposition  to  Litigation 

We  studied  these  alternatives,  and  we  decided  the  loss  was 
too  big  to  swallow  and  opted  for  the  second  alternative  We 
knew  we  had  a  good  legal  case  we  felt  sure  we  could  win  it 
and  so  we  decided  on  litigation  and  on  January  5th  we  wrote 
Secretary  Packard  and  said  so  that  we  weicomeo  the 
chance  to  prove  our  case  m  a  court  of  law 

But.  as  It  turned  out  the  chance  to  go  to  court  was  denied 
us.  A  few  weeks  later  Secretary  Packard  wrote  to  us  to  say.  m 
essence  weil  litigation  is  tine,  if  that  s  what  you  want  But 

we've  now  determined  that  we  cannot  provide  the  funding 
during  the  time  we  will  be  in  court  So  now  Lockheed  would, 
perhaps,  like  to  review  its  decision  Unless  you  can  tmd  a  way 
of  financing  the  program  while  the  matter  drags  through  the 
couns. 

Well,  we  had  no  way  to  do  this  The  cost  of  continuing  the 
C-5  program  would  have  been  several  times  our  net  worth  So 
now  we  had  no  choice  we  had  to  accept  the  government  s 
offer  and  agree  to  a  200  million  dollar  loss  We  thought  then, 
and  we  think  today,  that  we  had  a  good  case,  but  there  was 
simply  no  way  out 

So  we  agreed  to  accept  the  loss  Combined  with  losses  on 
other  disputed  programs,  it  all  made  up  to  more  than  half  a 
billion  dollars  down  the  drain  it  was  tough  It  took  us  to  the 
brink  of  disaster,  but  we  still  had  a  chance  to  survive 

Dan  Haughton.  following  a  board  meeting,  sent  a  letter  of 
agreement  to  Secretary  Packard  This  was  on  February  1st. 
And  on  that  same  day  he  grabbed  a  TWA  plane  for  London, 
arrived  there  at  ten  o  clock  the  following  morning.  He  was 
met  by  the  Rolls-Royce  people  who  took  him  to  lunch  at 
Grosvenor  House,  served  him  a  giass  of  wine  and  some  cold 

salmon,  and  said.  Dan.  m  tvwenty-four  hours  we're  going  into 
receivership  Another  bombshell'  Would  the  Bntish  Govern- 

ment continue  the  engine  program''  No.  not  without  a  new 
contract  and  special  assurances  from  the  US  Government 

Well,  now  followed  weeks  of  frantic  activity  in  which  Dan 
burned  up  the  air  lanes  between  here  and  England  trying  to 
find  some  way  of  keeping  the  engine  program  going,  while  at 
the  same  time  keeping  our  airnne  customers  together, 
keeping  our  bankers  with  us.  and  talking  to  officials  in  the 
Treasury  in  the  end.  it  boiled  down  to  our  having  to  get  loan 
guararttee  legislation.  And  from  early  summer— May  1971  —to 

the  congressional  vote  in  July  and  August,  our  entire  public 
relations  effort,  well,  indeed  the  entire  corporate  effort,  was 
devoted  to  the  end  of  having  this  legislation  passed  The  vote 
in  Congress  was  very  simply  a  key  to  our  survival  It  was  the 
only  way  we  could  get  the  financing  that  we  needed 

During  this  penod  we  observed  how  misconceptions  tend 
to  feed  on  themselves  In  our  case,  apparently  many  people 
wanted  to  believe  that  Lockheed  the  banks,  perhaps  even 
the  government,  had  joined  in  some  sort  of  nefarious 
conspiracy  against  the  little  people,  or  the  taxpayers  of  this 
country  Unquestionably,  in  this  issue  we  were  part  of  the 
victims  of  the  time— of  rising  sentiment  against  big  business, 
against  technology,  against  the  mmtary  complex,  against  the 
war  in  Vietnam  against  the  establishment  For  many,  we  as 
the  nation  s  No  1  defense  contractor  were  the  symbol  of  all 
that  was  wrong  in  America  Against  us  were  raised  the  forces 
of  the  liberal,  the  ultra-liberai  the  big  city  news  media,  the 
Ralph  Naders  the  Proxmires  the  anti-war  protesters  and  so 
on  And  cunously  enough  but  perhaps  predictably  also, 
ranged  against  us  were  arch-conservatives  who  saw  m  the 

government  bank  loan  guarantee  some  threat  to  the  nation's 
system  of  free  enterprise 

It  was  in  this  kind  of  hostile  climate  that  we  undertook  our 
communication  campaign 

Making  the  Case  at  Congressional  Hearings 

It  was  Clear  from  the  beginning  that  our  major  communica- 
tion platform  would  be  the  Senate  and  House  hearings  Here 

was  where  the  battle  would  be  fought  Here  s  where  the 
publicity  spotlight  would  be  focused  So  we  placed  much  of 
our  strategy  on  telling  the  story  m  those  heanngs  as  forcibly 
and  convincingly  as  possible 

Vern  Johnson,  our  top  executive  official  m  Washington, 
ran  the  Washington  campaign  and  he  ran  it  with  great  skill 
and  knowledge  The  Administration  saw  the  importance  of 
the  loan  guarantee  to  the  national  economy  and  we  were 
extremely  fortunate  to  have  most  of  its  leaders  on  our  side 
We  were  particularly  fortunate  to  have  the  then  Secretary  of 
Treasury  John  Connally  as  the  Administration  spokesman 
Connally  is  one  of  the  quickest  and  one  of  the  most 
persuasive  men  I  have  ever  seen  in  action  He  familiarized 
himself  with  our  situation  and  mastered  the  complexities 
down  to  the  smallest  detail,  and  cut  through  to  the  heart  of  the 
issues  His  testimony  was  simply  superb  Without  his  leading 
the  attack  for  the  Administration  i  am  absolutely  sure  the 
cause  would  have  been  lost 

While  Im  passing  out  bouquets  I  certainly  have  to  hand 
one  to  Our  Chairman  Dan  Haughton  There  s  no  question,  no 
question  whatsoever  that  we  never  would  have  made  it 
without  him  Throughout  the  whole  crisis,  he  worked  harder 
than  any  man  I  ve  ever  seen  or  known  He  never  gave  up  He 
kept  faith  in  darkest  hours  And  he  inspired  ail  of  us  to  keep 
ours.  He.  too.  did  a  magnificent  job  at  the  congressional 
hearings,  and  when  he  finished  the  Senate  hearing,  he  won 
the  grudging  applause  of  even  Senator  Proxmire.  Proxmire 
said,  and  i  quote:  Although  i  have  not  agreed  with  you.  i 
think  you  have  been  a  most  responsive  witness  and  you  have 
done  an  excellent  job  for  your  cause  today  No  doubt  about 
It.  he  did  an  excellent  job.  not  only  at  the  hearings,  but 
throughout  the  entire  troubled  affair 

Even  Defore  the  hearings.  v»e  were  holding  weekly  strategy 
meetings  m  Washington  with  Vern  Johnson  Later  it  became 
daily  and  even  hourly  We  organized  a  program  of  personal 
visits  to  Senators  and  Congressmen  In  these  visits,  we  fried 
tell  our  Side  of  the  story  Some  of  these  calls  were  made  by 

our  people  in- Washington,  a  great  many  were  made  by 
memtjers  of  our  top  management  We  have  plants  and  offices 
in  many  states,  and  we  naturally  asked  people  in  those  areas 
to  talk  to  those  members  of  Congress  that  they  were 
acquainted  with  In  all  this,  we  were  helped  considerably  by 
our  subcontractors  and  our  suppliers.  And  a  lot  of  them  had 

good  contacts  m  certain  areas.  We  also  got  a  great  deai  of 
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support  from  our  union,  the  International  Association  of 
Machinists,  and  the  AFL-CIO.  Ill  come  back  to  the  unions  in  a 
minute. 

One  of  the  things,  as  you  would  expect,  we  did  from  the 
beginning  was  to  prepare  written  material,  reams  of  it.  Letters 
to  shareholders,  outlining  the  course  of  events,  suggesting 
that  they  mal<e  their  own  views  known.  Letters  to  members  of 
management,  doing  pretty  much  the  same  thing.  Articles  in 
our  plant  newspaper,  testimony  from  company  officials  to  use 

at  hearings.  Fact  sheets  on  our  company's  major  programs. 
Position  papers  on  why  the  loan  guarantee  was  needed,  and 

why  it  should  be  granted.  Analyses  of  the  issues— and  there 
were  many  issues.  I  wont  detail  them  all,  but  they  were, 
including  employment,  the  issues  of.  was  the  loan  guarantee 

a  fortunate  or  unwise  precedent?  The  issue  of  Lockheed's 
management  itself,  the  issue  of  whether  it  was  a  good  risk  for 
the  government,  and  on  this  point  we  demonstrated  that  the 
guarantee  loan  would  have  first  priority  over  all  other 
Lockheed  debts,  and  it  would  be  paid  off  by  the  delivery  of  the 
L-1011  TriStar  aircraft  for  which  we  had  firm  orders  in  hand. 
So  from  our  viewpoint,  this  was  worth  the  risk.  Of  course, 
there  were  other  issues:  government  responsibility,  situations 
with  the  airline  customers,  impact  on  defense  contracts,  and 
on  and  on.  But  economics  and  jobs  turned  out  to  be  the  key 
issues  here. 

Effort  to  Contact  Media 

Not  all  of  our  communication  efforts  were  concentrated  in 

testimony.  For  example,  we  organized  truth  squads  of  our 
people  to  take  the  case  to  the  media  in  the  big  cities  and  the 
small  hamlets  throughout  the  country.  It  was  a  grass  roots 
campaign  Often,  our  people  showed  up  cold,  at  doors, 
knocked  and  invited  themselves  in  to  newspapers,  radio  or 
television  stations  For  the  most  part,  they  got  a  courteous 

reception.  Sometimes  it  was  cool,  but  nearly  always  cour- 
teous. 

It  was  in  the  big  cities  where  we  found  the  greatest 
opposition  from  the  media.  During  the  final  days  before  the 
vote,  many  editors  across  the  country  began  to  follow  the 
lead  of  the  New  York  Times,  which  carried  editorials 
advocating  the  bankruptcy  of  a  company  as  a  lesson  to 

others  The  Times  showed  total  disregard  for  the  catastro- 
phic economic  consequences.  Our  chief  editorial  support 

came  from  Fortune  magazine,  which  in  June  published  an 
excellent  article  on  our  effort  to  save  the  company,  along  with 
an  editorial  urging  passage  of  the  loan  guarantee  legislation. 
It  was  a  very  effective  piece,  and  we  were  very  glad  to  have, 
once  more,  the  great  prestige  of  Fortune  on  our  side. 

A  Total  Effort  Including  Everyone 

I've  been  emphasizing  the  total  effort,  and  it  was.  Everyone 
was  involved  Take  our  employees— many  of  them  wrote 
personally  to  Congressmen  and  Senators.  We  had  one  man 
who  made  a  career  out  of  it.  He  wrote  two  letters  to  every 
Congressman  and  every  Senator  in  our  government.  This 
employee  writing  campaign  was  largely  self-generated,  but 

we  in  PR  approved  of  it.  provided  background  material.  It  isn't 
really  something  we  take  any  credit  tor  It  just  happened,  or 
rather  the  force  of  the  situation  caused  it  to  happen. 

In  addition,  employees  of  some  of  our  major  compa- 
nies—our missile  and  space  company,  for  example— bought 

and  paid  for  newspaper  advertisements  in  their  local  commu- 
nity papers  and  the  Washington  Post,  Washington  Star.  This, 

again,  was  something  they  did  on  their  own.  We  had 
ourselves  considered  the  possibility  of  taking  ads  and  finally 
rejected  the  idea  Our  industry  has  gotten  into  trouble  with 
ads  intending  to  influence  government  decisions.  But  ads  by 
employees  signed  by  employees  and  paid  for  by  employees  is 
something  else  again  We  were  very  glad  to  see  them  appear. 

Our  unions  rallied  around  They  took  up  the  cause  and  did 
an  outstanding  job.  They  took  the  leadership  in  raising 

employee  funds  for  advertising  and  other  efforts,  and  I'm  sure 

you  are  aware  of  the  effectiveness  of  union  groups  on 
legislative  activity.  We  had  occasion  to  see  it  on  a  first-hand 

basis,  and  I've  got  to  tell  you  it's  very,  very  good.  Union 
experts  more  than  once  guided  us  in  our  approach  in  getting 
our  story  across  to  particular  members  of  the  legislature.  You 
may  recall  that  a  number  of  union  leaders,  including  George 

Meany,  testified  for  us. 
I've  already  mentioned  how  our  airline  customers  and 

subcontractors  and  bankers  helped.  The  outstanding  public 
relations  firm  of  Hill  &  Knowlton  gave  us  special  and  effective 

assistance  There  were  others  In  the  total  effort.  I'd  like  to 
think  that  PR  had  an  important  part  in  it.  But  I  have  no 
illusions  about  our  role.  It  turned  out  to  be  a  victory,  it  was  a 
victory  won  by  very  many  people— inside  and  outside  the 

corporation.  From  the  closeness  of  the  vote,  it's  evident  that 
we  couldn't  have  made  it  if  a  single  segment  of  our 
supporters  hadn't  done  its  share  and  done  it  effectively. 

Well,  I  don't  want  to  prolong  this  because  I  know  you'll 
have  questions,  but  perhaps  it's  appropriate  to  close  with  a 
couple  of  the  things  we  have  learned . 

One  was  the  overriding  importance  of  the  job  issue.  We 
may  have  been  a  little  naive  at  the  start  of  our  campaign.  We 
thought  that  we  could  fight  it  out  on  more  high-minded 
issues— the  need  to  preserve  competition,  the  importance  of 
aerospace  technology,  the  vital  nature  of  defense  programs, 
the  special  and  extenuating  problems  that  led  to  our 
particular  situation.  Well,  maybe  these  had  some  major 
impact  on  some  people,  but  by  far  the  most  persuasive  issue 
was  jobs.  Admittedly,  we  were  helped  in  the  timing  of  this 

issue  This  was  when  the  nation's  unemployment  problem 
was  at  its  peak,  jobs  were  a  burning  issue  to  the  unions. 

Moreover.  Congress  had  just  added  to  aerospace's  unem- 
ployment by  killing  the  SST.  And  perhaps  there  were  some 

guilty  consciences  and  some  second  thoughts  But  apart 
from  all  of  this,  it  seemed  to  me  that  jobs  were  the  major 
concern.  If  it  comes  down  to  a  crunch  in  which  battle  lines  are 

drawn  between  jobs  and  say,  environment,  or  jobs  and 
consumers,  or  jobs  and  whatever.  Id  hate  to  bet  against  jobs. 

The  need  for  jobs  is  a  powerful  social  force  and  it's 
represented  by  powerful  voices  in  the  nation  and  in  the  halls 
of  Congress 

Another  lesson,  which  perhaps  shouldn't  have  come  as 
any  surprise,  was  nevertheless  a  somewhat  disillusioning 

one  We  learned  that  some  of  your  competitors  won't  hesitate 
to  kick  you  when  you're  down.  Some  of  our  competitors 
testified  openly  against  us  Others  worked,  and  worked  hard, 
behind  the  scenes  against  us. 

Different  and  More  Interesting 

Finally,  we  learned  that  in  a  crisis,  communication  Is  a 
different  breed  of  cat,  certainly  a  more  interesting  breed,  and 

in  a  lot  of  ways  an  easier  breed  to  deal  with.  I'm  not 
particularly  anxious  to  go  all  through  this  again,  but  I  must 
confess  that  in  some  ways  communicating  in  a  crisis  is  a 
simpler  thing,  and  perhaps  even  more  satisfying  than  the 
run-of-the-mill  communication  that  we  are  normally  con- 

cerned with  when  we  have  little  attention  and  no  one  is listening. 

The  reason  is  twofold,  as  I've  already  indicated.  The  total 
commitment  you  get  from  the  entire  organization.  You  get  all 
the  support,  all  the  attention,  and  all  the  resources  you  need 

and  even  some  you  don't  need.  You  have  a  ready-made 
audience  of  people  who  are  ready  to  listen  You  may  not  get 
much  attention  when  you  announce  a  new  product  or  a  new 
vice  president,  but  when  you  are  announcing  the  impending 

fall  of  a  corporate  giant,  you've  got  a  lot  of  people  who  want  to hear  more. 

Some  of  the  social  historians  have  pointed  out  that  it's 
easier  to  lead  a  nation  in  war  than  peace.  Witness  Winston 

Churchill's  towering  success  during  wartime,  and  his  un- 
popularity in  times  of  peace.  In  war,  everyone  has  a  single 

objective  .  .  .  everyone  is  motivated  to  peak  performance. 
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Everyone  hangs  on  the  latest  news  of  victory  or  defeat.  In 
peace,  motivation  dwindles,  unity  becomes  fragmented, 
interest  wanes  There  s  no  doubt  it.  war  provides  a 

better  climate  for  communicating,  even  though  you  don't  like the  climate. 

I'm  not  drawing  any  conclusions.  I  )ust  leave  it  up  to  you.  I 
want  to  point  out  that  crisis  communication  Is  both  more 
harrowing  and  more  rewarding.  Well,  let  me  give  you  a 
chance  to  communicate  with  me.  if  you  wish. 

QUESTION  AND  ANSWER  PERIOD   

0.  Bill,  can  you  identify  any  further  the  action  of  shareholders 
during  thisperiod?  Was  it  political  action,  letter  writing? 
A.  I  was  unable  to  identify  very  much  action  on  the  part  of 
shareholders  Now  it  was  hard  tor  us  to  l<eep  track  of  the  letter 
writing  part  of  it.  as  to  the  source,  because  you  see  most 
letters  were  coming  from  people  with  private  addresses,  and 
it  wasn  t  often  that  they  identified  their  particular  motivation  I 
would  say  that  the  bulk  of  the  letter  writing  came  from 

employees  and  Irom  suppliers  'he  hints  were  made,  if  you 
feel  about  this  thing  you  may  want  to  write  your  Congressman 
or  Senator  Ana  so  a  lot  of  them,  a  lot  of  the  suppliers  across 
the  country,  were  writing  If  I  hazard  a  guess  I  would  guess 
that  shareholder  letters  probably  amounted  to  no  more  than  5 
or  10 percent,  compared  to  employee  job-onented  letters 
O.  What  was  going  to  be  the  mam  thrust  of  your  legal 

argument,  had  you  been  allowed  to  make  it'' A.  The  conditions  of  the  contract  weren  t  allowed  to  run 

When  we  accepted  the  C-5  contract,  and  I'll  try  to  make  this 
simple  because  it's  a  huge  complex  problem  it  contained 
certain  clauses  without  which  no  company  would  have 
accepted  this  contract,  which  was  a  firm  fixed-pnce  contract 
to  run  over  an  eight-year  period  There  had  to  be  some 
clauses  that  made  for  some  ad/ustment  And  the  contract  that 
the  three  competing  companies  all  signed.  Lockheed  and 
Douglas  and  Boemg.  contained  these  certain  clauses  The 
three  contracts  were  on  the  Secretary  of  Defense  s  table  and 
he  selected  one.  he  selected  ours  Ml  three  companies  had 

signed  the  same  contract  with  the  same  clauses  which 
allowed  for  some  price  ad/ustments  under  certain  conditions 
Those  clauses  were  not  allowed  to  act  That  contract  was 

awarded  m  65.  and  people  m  a  later  administration  started 
looking  at  the  problem  in  1969  and  1970.  From  their  point  of 
view,  they  said,  oh.no.  that  wasn  t  the  contractual  intent  Our 
attorneys  maintain  that  it  s  exceedingly  clear  what  the  intent 
was  And  we  believe  m  a  court  of  law  that  intent,  which  we 

believe  was  the  initial  intent,  allowing  for  these  clauses  to 
operate,  would  have  been  upheld,  and  we  would  not  have 
had  to  sustain  the  kind  of  loss  that  we  did 

Q.  Bill,  would  you  care  to  say  what  it  cost  m  dollars  to  do  the 

campaign  m  support  of  the  guarantee  legislation'^ 
A.  I  don  t  know  that  I  could,  but  I  don  t  think  it  would  be  very 

much.  For  the  most  part,  it  was  being  done  by  people  who 

were  already  on  the  payroll,  and  we  didn't  have  a  big  ad 
campaign  Obviously,  we  had  additional  mailings.  I  suppose 

our  postage  bill  going  through  Pitney-Bowes  was  large.  But  I 
don  t  think  total  costs  were  of  any  major  consequence. 

O.  Bill,  you  drew  a  rather  clear  line  between  cnsis  communi- 
cation and  day-to-day  type  of  communication  What  effect,  if 

any.  has  this  crisis  experience  had  on  your  company's 
attitude  toward  corporate  public  relations  or  communication 

since  that  time''  Have  you  changed  your  organization  to 

compensate  for  any  of  this'' 
A.  We  aspire  to  an  exceedingly  low  profile  And  that's  hard  to achieve  We  seem  to  find  it  hard  to  achieve.  One  of  the 

difficulties  IS  that  every  time  v*«  make  news,  the  tendency  of 
the  writers  to  say  the  beleaguered  Lockheed  Company  today 
announced  Great  new  products  announced  today  by 

Lockheed,  the  builder  of  the  controversial  C-5A  transport. 
/Vow.  we  gef  this  all  the  time  Our  corporation  has  been.  I 
think  for  a  long  time,  very  conscious  of  the  public  s  position, 

and  we've  had  a  management  that  has  been  very  sensitive  to 
It  Very  alert  to  it  and  our  experiences  only  leave  them  more 
so  And  I  think  that  the  decisions  and  actions  and  policies  are 
all  made  m  the  framework  of  anticipating  public  reaction  and 
understanding  What  will  this  public  feel  about  it  and  what  will 

be  the  impact  on  that  public''  l  don  t  lead  this  group.  I  just 
hang  on  They  are  all  very  sensitive  to  these  areas  and  these 
things 

O.  One  last  question.  Bill,  perhaps  the  airplane  in  question,  of 

course  has  vindicated  itself  pretty  nicely.  I  thought  you'd  like to  comment  on  that 

A.  Which  one^ 

O.  The  C-5 
A.  Oh.  because  the  L-1011  was  also  involved  and  I  didn't 
know  Yes.  the  C-5  is  doing  well,  although  it  continues  to 
get  its  harpoons  Its  a  truly  remarkable  aircraft.  It  s.  of 
course,  the  largest  in  the  world  It  was  designed  to  take  off 
and  fly  5.000  miles,  land  on  a  4.000  foot  unprepared  runway, 
disgorge  its  100.000  pounds  of  payload.  without  refueling 
take  off  from  that  same  unprepared  runway,  clear  a  fifty  foot 
obstacle  and  then  fly  another  1. 000  miles  to  another  base.  To 
be  able  to  kneel,  the  whole  aircraft  can  kneel  so  that  at  truck 

bed  heights  they  don't  have  to  have  special  unloading 
equipment  It  does  a  whole  vanetyof  very  fantastic  things 
O.  Have  you  felt  consciously  that  there  was  any  positive 
residual  benefit  between  Lockheed  and  their  unions?  It  must 
have  been  rather  unique  to  have  adversaries  of  a  kind 
standing  side  by  side  and  fighting  for  exactly  the  same  thing. 
Have  there  been  any  residual  benefits  from  this  struggle  with 
your  various  unions,  or  have  you  gone  back  to  meeting  each 

other  on  normal  terms'' A.  I  think  our  normal  relationships  have  resumed  .  .  .  and 

fortunately,  they  were  reasonably  good  We've  had  reason- 
ably good  relationships  with  our  unions. 
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How  to  Talk  with  Washington 

H.  Thomas Austern 

Covington  &  Burling,  Washington,  DC. 

Communication  with  Washington,  as  with  anyone  else,  Is  a 
two-way  reciprocal  technique.  To  be  effective,  it  must 
surmount  language  barriers,  differing  backgrounds,  special 

vocabularies,  and  what  pedagogues  call  the  'apperceptive 
mass  "  otthe  recipient 

There  is  an  apocryphal  story  of  the  American  traveling  on 
the  French  Line,  who  came  down  to  breakfast  and  was 

greeted  by  a  Frenchman  at  bistable,  who  said.  "Bon  appetit  " 
Knowing  no  French,  the  American  put  out  his  hand,  and 

replied.  'Ginsberg  '  That  interchange  went  on  for  several 
mornings  until  someone  translated  tor  the  American  what 

"Bon  appetit"  meant  So  the  next  morning,  the  American 
greeted  the  Frenchman  by  saying,  "Bon  appetit,"  and  the 
Frenchman  promptly  replied,  "Ginsberg  " 

Paramount  In  effective  communication,  with  government 
or  with  anyone  else.  Is  an  Insight  Into  the  recipient  Any 
message,  statement  of  position,  presentation,  or  argument 
should  always  be  specifically  targeted  to  the  recipient.  Any 

"To  Whom  It  May  Concern  "  letter  neither  communicates  nor 
persuades. 

That  basic  rule,  of  first  determining  and  evaluating  to 
whom  any  message  Is  directed,  applies  formidably  to  any 
effort  to  communicate  with  the  Federal  Government. 

There  are  literally  hundreds  of  Federal  agencies,  commis- 
sions, departmental  divisions,  bureaus,  and  advisory  groups, 

not  to  mention  the  scores  of  Senate  and  House  Committees 
and  Subcommittees,  each  with  its  professional  staff. 

Each  agency  or  committee  has  jurisdiction  and  authority 
over  some  specific  Federal  Government  activity  that  may 
affect  a  particular  part  of  the  private  sector. 

Perhaps  another  way  of  making  the  same  point  is  to  note 
that  in  1972  there  were  over  two  and  a  half  million  full-time 
employees  In  the  Executive  Branch  alone,  wholly  apart  from 
the  independent  agencies,  commissions,  and  congressional 
staffs 

The  Long  Reach  of  Regulation 

Whether  you  like  It  or  not,  each  of  you,  directly  or  indirectly, 
has  to  do  business  with  many  of  them.  It  should  be  no 
surprise,  even  passing  the  current  ubiquitous  reach  of  wage 
and  price  regulations  and  the  EPA.  that  no  matter  how  free  of 
restraint  you  may  believe  your  own  industry  to  be,  there  are 
few  businesses  in  America  that  are  not  heavily  regulated  by 
many  Federal  agencies. 

No  matter  what  your  occupation,  the  action  or  inaction  of 
some  Federal  bureau  has  vital  impact  on  what  you  may  make, 

t^ow  you  may  market  It,  wrfiat  you  may  say  about  it  in  your 
advertising,  and,  if  you  are  lucky  enough  to  sell  It  at  a  profit, 

w'lat  part  of  your  net  will  be  claimed  by  the  Internal  Revenue 
Sv  'Vice 

Moreover,  every  operating  arm  of  government  Is 
functionally  a  pyramid.  Inescapably,  every  policy  determina- 

tion or  specif ic  action  reflects  an  Institutional  judgment  that  Is 
usually  generated  at  the  staff  level 

The  controlling  facts  and  resulting  determinations,  politics 
aside,  are  generated  in  the  bowels  of  the  agency. 

No  greater  mistake  can  be  made  than  the  commonplace 
error  of  inexperienced  men  in  bypassing  those  lower  eche- 

lons, or  failing  to  fathom  the  characteristics  and  attitudes  of 
those  hard-working  men  and  women  so  often  invidiously 
called  bureaucrats. 

Even  before  the  fulminations  of  George  Wallace  about  the 
administrative  process  and  the  functioning  of  Washington 
bureaus,  criticizing  the  action  of  administrative  officials  was  a 

popular  American  pastime. 
And  very  often  those  who  do  not  get  what  they  want  talk 

long  and  loud  about  administrative  abuses. 
As  a  starting  point,  I  should  therefore  like  to  enlist  your 

Interest  In  a  few  of  the  human  qualities  and  some  of  the 

everyday  problems  of  an  administrative  officer  in  a  Federal 

agency. I  have  never  been  a  bureaucrat  But  one  need  not  jest  at 
scars  merely  because  he  has  never  been  stabbed  by  an 
adverse  administrative  ruling  or  by  a  congressional  commit- 
tee. 

Let  us  start  by  asking  ourselves,  what  kind  of  fellow  is  an 
administrative  official  In  a  Federal  agency?  Behind  the  facade 
of  formal  official  language,  what  is  he  really  like,  and  how 
does  he  work? 

Perhaps  the  first  generalization  Is  that  no  generalizations 
are  valid.  Administrative  officials  are  ordinary  human  beings 

quite  like  and,  more  important,  as  different  among  them- 
selves as  the  rest  of  us. 

They  have  good  or  bad  digestions.  Some  play  bridge;  some 
detest  It  Many  are  happily  married;  some  are  less  fortunate. 
Many  understand  and  even  relish  a  good  joke;  others  aglumly 
grim  0\«rall.  they  appear  to  have  an  uncommon  amount  of 
fortitude,  and  I  suppose  the  average  share  of  folly. 

Any  objective  reporter  would  also  observe  that  these 
agency  fellows  are  endowed  with  greater  or  lesser  intellectual 
prowess,  blessed  with  more  or  less  education  and  training, 
and  operate  with  highly  varying  degrees  of  zeal. 

There  is  nothing  odd  about  that  A  similar  cross-section  of 
humanity  can  be  found  m  any  organized  group— in  any 
corporation,  in  any  educational  institution,  even  in  Congress, 
and,  if  I  may  be  forgiven  for  saying  so,  probably  in  your  own 

organizations. 
It  Is  only  fair  to  add  that  most  of  those  bureaucrats  have  an 

abiding  sense  of  dedicated  commitment. 
You  may  recall  the  chicken  and  the  hog  who  passed  a 

church  bulletin  board  that  asked.  "What  can  you  give  to  the 

poor?'" 

The  chicken  suggested.  "Lets  give  them  ham  and  eggs." 
To  which  the  hog  replied,  "For  you,  that  might  be  merely  a 

gift.  Forme,  It  would  be  a  total  commitment." Even  more,  merely  because  a  man  has  been  In  government 
service  for  some  decades  does  not  necessarily  mean  that  he 
could  not  have  gotten  a  job  elsewhere. 

You  must  also  never  forget  that  there  Is  in  any  government 
bureau  a  wide  diversity  of  specialties  One  hundred  years 
ago.  all  peacetime  activities  were  in  the  hands  of  only  three 
professionals— the  doctor  to  keep  one  healthy,  the  minister  to 
point  him  straight  after  the  doctor  failed,  and  the  lawyer  who 
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took  care  ot  everything  else,  particularly  the  whole  job  of 

government 
Today,  the  Federal  agencies  and  bureaus  are  filled  with 

economists,  statisticians,  semanticists,  engineers,  doctors 
—both  medical  and  philosophical— biologists,  ecologists, 
psychologists,  chemists,  controllers,  computer  program- 

mers, electronic  buggers,  and  a  host  of  other  supposed 
experts 

Of  course,  the  lawyers  are  still  around,  but  they  are  only 
or>e  of  the  many  professions  in  government  that  control  your 
affairs.  The  laviryers  insist,  of  course,  that  those  other 
Interloping  experts  should  merely  remain  on  tap,  and  never 
be  on  top  But  those  other  experts  still  have  a  lot  to  say  in 
making  the  agency  institutional  decisions 

hJevertheless.  I  doubt  whether  differently  phrased  di- 
plomas mean  different  human  beings  Even  a  sanitary 

engineer  in  the  EPA  may  have  a  love  life,  and  Ph  D  s  have 
been  known  to  harbor  prejudices 

The  point  is  that  those  bureaucrats  are  busy,  hard-working 
human  beings,  and  in  communicating  with  them  you  must 
understand  they  are  to  be  approached  on  that  basis 

If  I  am  right,  effective  Washington  communication  must 
rest  upon  an  imaginative  and  intelligent  recognition  that  you 
are  dealing  with  people,  and  not  with  an  inanimate  institution 
called  a  Federal  agency 

Common  SenM  Guldellrws 

In  training  young  lawyers  in  the  art  of  securing  or 
fortending  administrative  action,  there  have  been  developed 
a  number  of  do  s  and  dont  s  which  perhaps  are  of  equal 
applicability  to  every  effort  at  Washington  communication 
They  rest  largely  on  common  sense,  and  not  on  any  esoteric 
concepts  I  might  list  a  few 

Cardinal  is  the  rule  that  what  you  say  or  wnte  must  be 
completely  accurate  You  must  present  fairly  all  of  the 
relevant  facts,  not  |ust  those  which  support  your  position 

In  blunt  English,  do  not  try  to  put  anything  over  Usually 
you  will  not  succeed,  and  those  who  offer  flat  misstatements 
of  fact  soon  develop  an  unhappy  reputation 

You  are  entitled  to  put  your  best  foot  forward,  but  nothing 
will  more  thoroughly  destroy  your  effectiveness,  your  reputa- 

tion, and  what  some  call  the  image  of  your  company,  than 
offering  as  an  operative  fact  information  that  is  wholly  untrue 
or  baldly  slanted 

Put  yourself  in  the  portion  of  an  official  who  soon 
discovers  that  your  statements  are  unreliable,  or  if  he 
ventures  to  rely  up)on  them,  is  later  proved  to  be  wholly 
wrong,  and  perhaps  even  a  naive  credulous  boob  Only  a  St 
Francis  would  not  harbor  a  sustained  resentment  and 

persistent  future  disbelief  in  what  you  say 

As  Max  Ways  has  so  cogently  pointed  out.  public  accept- 
ance depends  upon  credibility,  and.  as  fMancy  Belhveau 

concluded  last  February. '  Credibility  is  a  very  fragile  commo- 
dity, and  once  lost  is  difficult  to  reestablish 

Conversely,  those  who  establish  a  reputation  for  complete 
candor  and  factual  reliability  will  find  the  administrative  door 
more  readily  opened  and  action  accelerated 

Administrative  officials  also  do  not  take  kindly  to  those  who 
talk  down  to  them— or  who.  by  manner,  tone,  or  approach 
make  it  abundantly  clear  that,  in  their  view,  the  bureaucrat 
simply  does  not  know  what  he  is  talking  about  More  often 
than  not.  you  may  be  wrong  What  is  clear  is  that  an 
intellectual  sneer  does  not  enlist  a  sympathetic  ear 

Remember  that  those  administrators  did  not  write  the  law 
Congress  did  The  official  you  talk  with  may  not  know  your 
detailed  problem,  which  may  be  only  one  files  m  a  vast  in- 

dustry mosaic 

II  is  wise  to  avoid  implying  what  a  foolish  man  once  bluntly 

said  "If  you  knew  anything  about  this  subject,  you  would 
never  have  written  such  an  uninformed  letter  "  That  is  not  a 
good  way  to  win  Inends  and  influence  people— in  or  out  of  the 
government 

Next  on  the  experience  of  many  in  Washington,  a  basic 
problem  in  communication  with  government  officials  is  that 
people  who  attend  meetings  always  seem  to  hear  what  they 
want  to  hear,  not  what  is  actually  said 

Administrators,  like  purchasing  agents  and  media  buyers, 
often  resort  to  polite,  yet  negative  implication  The  outsider, 
filled  to  the  brim  with  passionate  conviction  that  virfiat  he 

wants  IS  nght— and  of  course  in  the  public  interest— is  very 
often  deaf  to  what  in  fact  is  being  told  him. 

In  that  same  connection,  those  experienced  in  dealing  with 

administrative  agencies  always  promptly  wnte  a  memoran- 
dum of  virtiat  they  asked  and  what  they  were  told  That  should 

be  done  before  the  conference  is  reviewed,  rehashed,  and 

probably  revised  at  the  most  convenient  pub 
The  go\«rnment  man  you  talked  with  probably  follows  the 

practice  of  promptly  recording  your  visit  In  many  Federal 
agencies,  he  is  required  to  do  so. 

If  you  plan  to  rely  on  what  you  heard— assuming  that  you 
have  that  pnceless  gift  of  hearing  what  was  said  and  not  what 

you  wantedtohear— you  ought  promptly  to  record  your  visit. 
In  passing.  I  might  mention  that  obfectivity  in  memo  writing 

is  indeed  a  rare  talent  No  one,  particularly  no  lawyer,  ever 
fails  to  make  himself  look  good  in  whting  a  report  of  a 
conference 

Yet  that  essential  need  accurately  to  record  every 
Washington  meeting,  knowing  that  those  you  talk  with  will  do 
so  IS  today  increased  because  under  the  Freedom  of 
Information  Act  anyone— your  competitors,  the  press,  and 
particularly  the  consumer  activists— has  wide  access  to 
government  records 

And  under  the  Metcalf  Bill  Public  Law  92-463.  enacted  last 

October,  those  goldfish-bowl  requirements  on  government 
discussions  now  also  extend  to  every  advisory  commission 
upon  which  there  IS  agency  reliance 

Of^anlM  Written  and  Oral  Communication 

it  IS  perhaps  unnecessary  to  suggest  that  you  ought  to 
organize  what  you  have  to  say.  or  write,  to  any  agency  It  is 
not  necessary  to  structure  your  discussion  as  though  it  were 
a  legal  brief  But  it  is  highly  desirable  not  to  waste  the  time  of 
an  official  who  is  far  behind  in  his  work  under  pressure  from 
his  superiors,  and  v>rfio  may  also  have  a  long  shopping  list 
from  his  wife  to  deal  with  on  the  way  home  He  will  not  listen  to 

you  forever 
The  same  observations  are  applicable  to  letter-wnting  No 

one.  in  or  out  of  government,  can.  with  patient  enjoyment, 
wade  through  pages  of  introductory  gush  before  finding  out 
what  the  wnterof  a  letter  is  talking  about  or  really  wants 

Marshall  McLuhan.  who  often  peddles  the  obvious,  once 
said  that  every  technological  invention  works  some  social 
change  He  added  that  the  telephone  had  eliminated  the 
prostitute  and  had  substituted  the  call  girl 

Never  telephone  a  government  official  directly  to  ask  a 
question  unless  you  know  him  intimately  and  exceedingly 
well  One  does  not  have  to  be  a  psychologist  to  imagine  the 
reaction  of  any  official  who  m  the  midst  of  trying  to  finish  a 
dilficuit  job  IS  told  thai  Mr  Jones  of  Peona  is  calling  him  on 
the  telephone 

He  IS  immediately  tortured  as  to  whether  Mr  Jor>es  is  a 
fellow  he  should  talk  with  or  can  put  off  That  emotional 
conflict  IS  usually  resolved  by  interrupting  his  work  and 
resentfully  taking  the  call  The  chances  are  that  you  will  get  a 
mighty  quick  answer,  and  not  the  one  you  hope  to  get 
Remember  that  even  though  you  are  a  massive  taxpayer, 

or  a  corporate  president,  or  a  union  official,  or  perhaps  even 
a  large  contributor  lo  some  political  party,  the  man  you  are 
calling  may  not  appreciate  it 

It  IS  far  better  to  phone  his  secretary,  ask  that  he  not  be 
disturbed,  but  state  who  you  are,  what  you  want  to  know,  and 
invite  him  to  call  back 

At  the  very  least,  he  might  be  able  to  look  at  some  file 
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Detore  responding.  He  will  certainly  be  appreciative  of  your 
understanding  that  even  ttiough  you  are  a  taxpayer,  he  is  not 
a  telephonic  puppet.  At  the  very  best,  you  may  get  a  favorable 
answer 

Unless  the  problem  is  truly  urgent,  however,  it  is  far  better 
to  set  up  an  appointment.  You  may  have  a  golden  telephone 
voice,  but  as  one  experienced  fellow  has  put  it,  a  conference 

eyeball-to-eyeball  is  usually  far  more  productive. 
What  procedure  is  best,  of  course,  is  dictated  by  intelligent 

common  sense. 
The  first  and  most  difficult  problem  is  whether  you  should 

ever  ask  the  particular  question. 
There  are  many  nice  issueson  proposed  business  conduct 

as  to  which  experienced  men  know  that  an  agency,  if  asked, 

must  say  "No  "—but  if  the  conduct  is  pursued,  the  agency  will 
never  take  formal  regulatory  action 

Very  often,  in  an  unguarded  moment,  a  government  official 

has  acknowledged,  "I  wish  that  fool  had  never  asked  me  that 
question."  I  will  not  embarrass  anyone  by  giving  specific 
examples  But  the  old  adage  that  fools  rush  in  where  angels 
fear  to  tread  is  well  worth  remembering  before  you  reach  for 
the  telephone,  dictate  an  ill-advised  letter,  or  stumble  into  a 
conference. 

It  is  also  essential  to  know  whom  to  ask.  Shopping  among 
administrative  officials  is  not  unknown.  Discreet  inquiry 
about  the  best  man  to  see  is  often  rewarding. 

The  only  caution  there  is  the  general  rule  that  you  ought  to 
begin,  if  possible,  at  the  bottom  of  the  hierarchy.  Neither  in 
business  nor  in  government  does  anyone  enjoy  someone 
going  over  his  head  to  talk  to  the  boss.  Moreover,  it  is  usually 
the  fellow  at  the  operating  level  who  in  fact  may  control  the 
decision. 

In  that  same  connection,  experienced  people  avoid  even 
the  semblance  of  coercion.  Blowing  your  top  and  talking 
about  your  Senator  or  Congressman  often  ends,  and  seldom 
promotes,  a  helpful  discussion. 

Politicking  sometimes— but  less  often  than  you  might 
think— has  its  place.  But  do  not  confuse  if  with  effective,  and 
more  often  persuasive,  direct  communication. 

Some  businessmen  approach  a  government  bureau  as 
though  it  were  the  representative  of  a  hostile  foreign  power. 
Attitude  can  be  important  in  effective  communication. 

Try,  if  you  can,  to  understand  the  other  fellow's  point  of 
view.  He  may  be  bound  by  policies  and  directives  which  you 
do  not  know.  Often  you  can  get  further  by  volunteering  to 
help  him  with  some  problem  that  he  has  in  your  area  Doing 
that  often  buys  priceless  good  will. 

I  have  frequently  been  struck  by  the  fact  that  many 
business  managers,  and  certainly  those  in  advertising,  who 
want  to  sell  a  product,  will  study  the  needs  of  their  potential 
customers.  Very  often  they  try  to  enlist  goodwill  by  offering 
help  in  other  areas.  Since  government  officials  are  after  all 
only  people,  the  same  technique  is  often  useful  and  is 
decidedly  good  communication. 

Be  Prepared  to  Make  Decisions 

Never  send  a  boy  to  do  a  man's  job.  If  a  particular  problem 
involves  any  give  and  take,  or  if  a  spot  decision  must  be 
made,  it  is  sometimes  helpful  to  have  on  hand  the  man  who 
can  make  it. 

I  recognize  that  It  is  an  old  trading  technique  to  say  that 

every  proposition  must  be  referred  back  to  the  boss.  'Vet  in 
dealing  with  government  officials,  it  is  often  possible  to  arrive 
at  a  practicable  solution  at  that  very  conference.  If  you  must 

wait— if  you  must  refer  it  back— you  sometimes  may  find  that 
the  dinner  has  become  cold  and  wholly  unpalatable. 

Put  another  way,  if  you  expect  to  get  answers,  there  must 
be  frank  discussion,  and  often  an  exchange  of  commitments. 

Needless  to  say.  in  dealing  with  any  government  agency, 
you  also  ought  to  have  the  fellow  along  who  knows  all  of  the 
facts,  and  who  can  answer  questions.  He  may  not  elect  to  do 
so.  But  nothing  Is  more  frustrating  than  to  find  that  a  i(ey  fact 

that  might  provide  a  decent  and  prompt  solution  is  unknown 
and  IS  not  readily  available. 

In  communicating  with  congressional  committees,  and 
with  Congressmen  and  their  staffs,  virtually  all  of  the 
suggestions  I  have  ventured  about  dealing  with  agency 
officialsapplywith  equal  validity. 

A  necessary  caution  here  is  not  to  regard  Congressmen  or 
committee  members  as  wholly  uninformed  and  only  political- 

ly motivated.  A  few  terms  in  Congress  and  some  years  of 
service  on  a  committee  are  often  a  postgraduate  course  on 
many  industrial  problems 

Experience  again  suggests  that  the  best  approach  to  any 
legislative  committee,  or  to  Congressmen,  is  to  regard  them 

as  a  group  of  well-informed,  responsible  men  and  women. 

Well,  that  leads  to  the  cardinal  question.  'Who  should 
communicate  for  you?"  or.  conversely.  "What  is  the  most 
effective  way  of  communicating  with  Washington?"' 

On  questions  of  broad  industry  involvement,  be  it  base 
years  for  phcing.  ecology  and  its  costs,  or  foreign  trade,  a 
well  organized  Washington  trade  association  is  a  sine  qua 
non. 

Many  of  those  associations  are  efficiently  staffed  and 

highlyeffective. 
From  the  point  of  view  of  government,  it  is  preferable  to 

deal  with  a  collective  group  rather  than  with  individuals  or  in  a 
town  meeting. 

Politically,  a  well  organized  trade  association  staff  will 
usually  know  the  key  people  and  their  attitudes 

There  is  also  an  old  adage  that  one  constituent  may  be 
worth  several  Washington  representatives  Many  trade  asso- 

ciations also  understand  that  simple  profundity,  and  regularly 
organize  industry  committees  of  knowledgeable  and  key 
constituents  to  represent  the  association  in  communicating 
with  government. 

The  individual  "Washington  representative"'  is  often  very, 
indeed,  highly  useful,  particularly  in  keeping  close  track  of 
what  is  going  on.  and  in  working  with  the  industry  association 
to  insure  that  a  particular  company  point  of  view  is  adequate- 

ly reflected. 
Once  again,  I  suggest  that  no  Washington  representative, 

communicating  directly  with  government,  can  be  merely  a 
messenger  boy.  He  must  have  some  authority  and  be  in  a 
position  to  make  whatever  commitments  become  necessary. 

Lest  I  be  excommunicated  by  the  legal  profession.  I  must 
mention  the  role  of  your  lawyer. 

Where  you  are  dealing  with  technical  legal  issues,  involv- 
ing the  interpretation  of  statutes  or  regulations,  or  advancing 

suggestions  for  their  revision,  it  is  desirable  to  have  your  legal 
representative  along  He  can  answer  questions.  And  because 
many  governmental  issues  eventually  end  up  in  court,  it  is 
desirable  that  he  have  the  full  background  from  the  outset. 

At  the  very  least,  you  ought  to  talk  with  legal  counsel,  both 
before  and  after  visiting  any  Federal  agency  whose  rules  and 
regulationsand  actions  are  important  to  youroperations. 

And  despite  your  acknowledged  literary  skill  and  impec- 
cable logic,  it  is  usually  good  insurance  to  have  your  counsel 

review  everything  you  write  to  the  government— before  and 
not  after  you  have  mailed  the  letter 

To  summarize,  if  you  will  remember  that  Washington 
agencies  are  peopled  with  people,  that  they  are  ordinary  folk 
of  varying  abilities,  that  they  are  busy  and  resent  having  their 
time  wasted,  or  being  misled  or  seemingly  talked  down  to  or 
coerced,  you  may  not  find  communicating  with  them  too 
difficult. 

If  you  fail  to  follow  those  simple  rules— or  perhaps  go  off  on 
an  arrogant  frolic  of  your  own— I  might  safely  suggest  in  this 
chauvinistic  male  audience  that  you  may  find  that  dealing 
with  any  government  bureau  will  come  to  resemble  what 
Samuel  Johnson  once  said  about  a  woman  preaching. 

He  likened  it  to  a  dog  walking  on  its  hind  legs.  "The 
astounding  thing,  "  he  said,  "is  not  that  it  is  done  well,  but  that 

itcanbedoneatall.  " 
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Corporate  Image  Advertising 
and  the  FTC 

David  S  Dennison.  Jr. 
Commissioner 
Federal  Trade  Commission 

Introduction 

II  occurred  to  me  in  studying  the  objective  of  this  seminar 
and .  particularly,  the  remarks  of  the  previous  speakers,  that  it 
might  be  of  interest  to  you  to  appreciate  the  value,  if  such 
there  be.  of  corporate  image  advertising  as  one  means  of 
communicating  with  the  government  as  »«ll  as  the  ultimate 
consumer  We  must  assume  however,  that  the  degree  to 
which  such  advertising  is  effective  as  a  communication 
method  is  not  precisely  known  Nevertheless  as  we  discuss 

and  study  these  problems  and  as  you  attempt  to  communi- 
cate in  this  fashion  more  and  more  will  be  learned  which  will 

be  helpful  to  your  role  and  the  role  of  those  of  us  who  are  in 
government  in  understanding  our  mutual  problems 

Let  me  begin  by  taking  as  an  example  corporate  image 
advertising  environmental  themes  which  have  t)ecome  a 

common  feature  of  the  nation  s  pnnt  and  television  media  ' 
This  has  brought  with  it  the  controversy  that  has  sur- 

rounded many  aspects  of  the  public  s  discussion  of  environ- 
mental affairs  '  Corporate  image  environmental  advertising  is 

defended  by  some  lor  educating  the  public  about  activities  ol 
companies  that  have  jomed  the  light  against  pollution  On  the 
other  hand  among  manyenvironmentaliststhisad\«rtising  is 

called    EcoPornography    ' 
However  It  may  be  charactenzed.  its  dissemination  may 

pose  a  dilemma  for  all  of  us  m  determining  what  is  false  and 

deceptive  advertising  '  The  diiemrr«  is  posed  partly  over  the 
legal  questions  of  whether  the  Federal  Trade  Commission 
may  assert  junsdiction  over  image  advertising  and— even 
given  jurisdiction— whether  the  First  Amendment  protects 
such  advertising  Resolution  of  these  legal  questions  merely 
sets  the  stage  for  confrontation  with  significant  policy 
dilemmas 

In  discussing  my  tentative  views  on  these  subjects.  I 
emphasize  that  I  speak  only  as  one  Commissioner  It  takes  a 
maiority  vote  ol  the  five -member  panel  to  obtain  Commission 
action  so  here  I  speak  solely  for  myself  Secorx).  I  intend  to 
make  no  reference  to  the  merits  of  any  specific  case  currently 
under  investigation  To  do  so  would  be  unlair  to  the  ptarties 
concerned  and  would  be  based  upon  an  incomplete  tactual 
basis 

Ttie  Challenge  to  Industry 

The  heightened  environmental  awareness  of  the  past  few 
years  IS  widely  in  evidence  Mr  William  Ruckelshaus  former 
Administrator  of  the  Environmental  Protection  Agency,  has 
recently  suggested  that  compliance  with  the  Clean  Air  Act 
and  Amendments  may  force  some  cities  to  restrict  automo- 

bile use  in  urban  areas  "•  The  Alaska  pipeline  controversy  is 
now  being  debated  before  Congress  alter  three  years  in  the 
courts  The  supersonic  transport,  the  oil  import  quota 
system,  recycling  centers,  effluents,  emissions,  catalytic 
converters,  electrostatic  precipitators  phosphate  deter- 

gents—all ol  these  stand  as  metaphors  of  the  times 

One  o'f  the  pnme  targets  m  this  swirling  controversy  has 
been  the  role  that  industry  has  played  in  creating  pollution 
problems  and  its  role  in  abating  the  pollution   In  a  May  1970 

survey  commissioned  by  Reader  s  Digest''.  52  percent  of  the 
respondents  rated  pollution  as  the  most  or  second  most 
important  domestic  problem  Only  the  cost  of  living  rated 
higher  And  72  percent  of  the  respondents  placed  a  great 
deal  of  the  responsibility  for  pollution  on  pnvate  industry. 
Almost  half  rated  the  job  being  done  by  industry  as  poorer 
very  poor  Only  12  percent  gave  business  good  marks  for 
combating  pollution  Finally,  83  percent  said  that  they  were 
willing  to  give  up  certain  products  to  help  solve  pollution 

problems  A  second  Digest  survey  confirmed  these  results  ' 
Although  these  results  may  be  dated,  an  Opinion  Research 

Corporation  study  presented  to  the  White  House  Conference 
on  the  industrial  World  Ahead  in  February  1972^  lound  that 
53  percent  of  the  sample  thought  corporations  were  doing 

very  little  to  control  pollution— up  from  41  percent  only  live 
years  before  And  81  percent  felt  that  plants  that  violate  the 
pollution  laws  should  be  closed— up  from  70  percent  live 
years  belore  This  study  lormed  a  part  of  the  report  from 
fortune  sfirstCorporate  Communications  Seminar 

A  poll  of  graduate  school  of  business  students  published  in 
Business  and  Society  m  July  1972  ranked  filty  American 

corporations  on  their  social  responsibility'  Utilities,  oil 
companies,  and  steel  companies  were  ranked  low.  while 
banks  and  insurance  companies  ranked  high  Presumably 
pollution  was  a  ma|or  lactor  The  sampling  lor  this  survey  was 
not  random  nor  the  results  very  reliable  but  the  poll  indicates 
serious  irrvage  problems  lor  major  corporations  among 
potential  emp/oyees  — here  business  school  students 

Corporate  Image  Advertising  as  a  Response 

Whether  or  not  the  image  of  industry  on  the  environment  is 

deserved  many  corporations  have  taken  to  defending  them- 
selves in  corporate  image  environmental  advertising  The 

Readers  Digest  survey  I  just  mentioned  was  used  in  a 
prospectus  to  promote  an  advertising  supplement  on  the 
environment  which  appeared  in  September  1971  ">  Many 
other  magazines  including  Fortune.  Time  Newsweek.  Bar- 

ron s  Tt)e  Atew  Yorker,  and  others  have  prepared  extensive 

material  to  justify  corporate  image  advertising  and  en- 

courage corporations  to  engage  in  it  " 
The  nature  and  extent  ol  corporate  product  advertising  is 

lar  easier  to  document  than  the  extent  ol  corporate  image 
advertising  To  begin  with,  image  advertising  is  very  hard  to 
define  The  Publishers  Information  Bureau  and  Leading 
National  Advertisers.  Inc  .  report  on  the  amount  of  general 

promotion  advertising  '  found  in  most  of  the  nations 
consumer  magazines  and  newspaper  supplements  Their 
definition  includes  advertising  wtiich  is  devoted  pnmanly  to 
selling  the  corporate  personality,  its  first  objective  goes 

beyond  the  direct  sale  ol  a  single  product  or  service  '"  This 
delinition  distinguishes  general  promotion  advertising" 
Irom  brand  and  multi-brand  advertising,  political  advertising, 
public  service  advertising,  and  association  advertising,  and 
represents  totals  lor  only  approximately  1 00  magazines  Even 
with  these  restnctions  the  total  billings  for  general  promo- 

tion advertising    in  magazines  tor  1971  was  65  million  dollars. 
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with  'association"  advertising  adding  another  25  million,  for 
a  total  of  90  million  dollars. '^ 

Broadcast  Ad  Reports  does  not  use  a  formal  definition  for 
image  advertising  when  it  compiles  its  reports  on  network 
and  spot-television  totals'"  but  instructs  its  coders  to  deter- 

mine whether  the  public  can  consume  the  product  or  service. 

If  they  cannot,  it  is  termed  'image  advertising  "  '^  Included  is 
public  service  advertising,  and  excluded  are  political  and 

association  advertising.  The  total  for  corporate  and  asso- 
ciation television  advertising  for  1971  was  132  million 

dollars."'  Adding  to  this  total  radio  and  outdoor  advertising, 
the  total  for  corporate  image  advertising  for  1 971  was  at  least 

225  million  dollars." 
But  other  sources  put  the  totals  much  higher.  For  example, 

privately  owned  electhc  utilities  alone  spent  nearly  300 

million  dollars  on  advertising  in  1970.'^  This  advertising 
should  probably  be  included  in  the  total.  One  critic  of 
environmental  advertising  claims  that  the  total— including 

utility  advertising—is  one  billion  dollars  a  year. I'' 
There  is  probably  no  resolution  to  the  controversy,  but 

there  is  an  important  reason  for  its  existence.  Environmen- 
talists are  attempting  to  compare  expenditures  on  advertising 

about  pollution  abatement  with  actual  expenditures  on  the 
cleanup  itself. 

These  definitions  of  image  advertising  are  very  abstract.  It 
will  help  if  I  can  give  some  examples  of  exactly  what  I  mean 
and  do  not  mean  by  image  advertising.  Again  let  me  state  that 
I  intend  to  make  no  reference  to  ads  actually  disseminated. 

I  do  not  mean  to  include  what  I  call  public  service 
advertising— that  is  advertising  which  addresses  itself  to 
matters  with  which  the  advertiser  has  no  direct  connection  or 

matters  which  have  no  direct  connection  to  the  advertiser's 
products  or  services. 

For  example,  a  steel  company  advertising  that  the  Girl 
Scouts  are  good  for  youth  or  an  oil  company  explaining  the 
facts  concerning  marijuana. 

I  do  mean  to  include  advertising  which  seeks  to  directly 
re/afecorporateactivitiestocurrentpublicissues,  orin  which 
the  subject  of  the  image  created  is  strongly  connected  to  the 

advertiser's  products  or  interests.  For  example,  an  airline 
company  explaining  efforts  to  abate  noise  pollution.  I  mean 
to  include  such  advertising  in  my  definition,  whether  it  is 

disseminated  by  a  corporation  or  by  an  association  .^° 
I  understand  that  this  definition  does  not  include  all  of  what 

may  be  called  image  advertising.  It  does  include  most  of  the 
ads  which  have  caused  controversy. 

Although  I  vAW  talk  here  only  about  image  advertising  on 
environmental  issues,  much  of  what  I  say  applies  to  corporate 
image  advertising  with  other  focuses,  such  as  minority  rights, 

equal  employment  opportunity,  and  others.^' 
It  is  not  surprising  that  industry  has  responded  to  its  critics 

in  a  medium  with  which  it  is  familiar— advertising.  Indeed, 
corporations  have  less  access  as  a  practical  matter  to  other 

media— the  chairman  of  the  board  would  not,  for  example, 
obtain  television  coverage  by  picketing  the  headquarters  of 
an  environmental  group  or  by  depositing  a  piece  of  fouled 

machinery  on  the  front  lavm  of  Chicago's  widely  reported Red  Fox. 

Corporate  image  advertising  has  a  long  history.  Often  cited 
as  the  pioneering  corporate  advertising  program,  American 
Telephone  &  Telegraph  Company  began  image  advertising  in 

1 908."  This  type  of  advertising  was  then  far  more  likely  to  be 
called  public-service  or  institutional  advertising.  Its  objective 
was  to  make  known  and  understood  the  purposes,  problems, 
and  policies  of  the  telephone  system.  The  trend  was 
established.  Streetcar  companies  advertised  to  teach  the 
rules  of  the  road  and  to  allay  prejudices  against  their 

companies.  Railroads  promoted  "safety  first."  During  the 
war,  advertising  concentrated  on  interpreting  the  corpora- 

tion's role  in  the  war  effort.  Since  that  time,  corporate 
advertising  has  focused  on  many  themes  including  the 
environment. 

The  Resulting  Controversy 

What  has  t>een  disturbing  to  many  is  that  underlying  some 
of  the  environmental  advertising  is  the  apparent  assumption 
that  creating  an  appearance  of  environmental  consciousness 
can  substitute  for  the  reality  of  action— form  over  substance. 

E.B.  Weiss  comments  that  "the  gap  betvieen  corporate  claim 
and  performance  is  at  least  as  sizable  as  the  generation 

gap— and  that's  a  whopper ...  the  total  disregard  for  the  role 
the  corporation  played  in  bringing  about  some  of  our  major 

ecological  problems  has  genuine  Alice-in-Wonderland' 
characteristics.  ""  The  Council  on  Economic  Priorities  Re- 

port on  Corporate  Advertising  and  the  Environment  pub- 
lished in  1971"  concludes  that  many  environmental  ads  are 

false  and,  in  fact,  states  that  some  of  the  ads  "subtly  co-opt 
.  .  .  the  public's  right  to  free  and  informed  decision-making  in 
this  area  of  vital  concern .""  One  skeptic  claims  that 

advertising  "now ownsthe  word  ecology.'  "^>' 
That  same  critic  further  claims  that  "most  of  industry  still 

sees  pollution  and  environment  questions  as  more  of  a  public 

relations  problem— in  other  words,  an  image  problem— than 
as  anything  fundamentally  related  to  the  way  they  are  doing 

business.  "" 
In  the  last  Congress,  Senators  Spong,  Baker,  Bayh,  Dole, 

Muskie,  and  Randolph  introduced  S  927  which  would  make  it 
a  criminal  act,  subject  to  fine  and  imprisonment,  for  any 

person  knowingly  to  make  "any  false  or  deceptive  statement, 
representation  or  claim  in  advertising  a  product,  service, 
system,  or  device  of  any  kind  or  description,  with  respect  to 
the  ability  of  the  product,  service,  system,  or  device  to 

prevent  or  control"  air  or  water  pollution.  Among  their 
reasons  for  proposing  the  bill  was  that  "many  industries 
apparently  are  placing  more  emphasis  on  advertising  their 
abatement  activities  than  they  are  on  abatement  itself.  The 
advertisements  in  some  cases  are  worse  than  misleading 

—they  are  not  even  truthful  "^s  i  do  not  mean  to  imply  that  I 
feel  these  criticisms  are  justified,  but  they  do  indicate  the 
nature  of  the  controversy  which  has  resulted  from  some 
environmental  ads 

The  Federal  Trade  Commission  has  in  the  past  two  years 

received  complaints  regarding  image  environmental  adver- 
tising. I  can  make  reference  to  these  complaints  as  in  each 

instance  the  complainant  issued  a  press  release  regarding 
his  actions.  Before  I  mention  these,  I  will  note  that  as  yet  the 
Commission  has  taken  no  formal  action  regarding  any  of 
these  complaints.  In  fact,  the  Commission  has  never  taken 

any  formal  action  regarding  any  corporate  image  advertise- 
ment. In  a  press  release  dated  August  1 ,  1 971 ,  Senator  Philip 

Hart  sent  to  the  Comission  an  advertisement  by  Bethlehem 

Steel  Corporation  regarding  its  efforts  to  restore  its  strip- 
mined  lands."  On  May  12,  1972,  an  environmental  group 
called  Public  Action  to  Protect  Environmental  Resources 

(with  the  acronym  of  PAPER)  announced  it  vras  sending  the 
FTC  a  complaint  regarding  an  advertisement  by  Potlatch 
Forests,  Inc.,  regarding  its  commitment  to  pollution  control 
on  the  Clear  Water  River  and  an  ad  by  St.  Regis  Paper 

Company  regarding  installation  of  pollution  control  equip- 
ment at  its  pulp  and  paper  mills. ^°  A  press  release  dated 

October  13,  1972,  states  that  Senator  Mike  Gravel  sent  a 
complaint  to  the  FTC  regarding  an  advertisement  by 

Westinghouse  Corporation  on  its  breeder  reactor  program." 
Finally,  on  January  31,  1973,  Citizens  for  a  Better  Environ- 

ment issued  a  press  release  with  a  copy  of  a  complaint  it  had 

filed  with  the  FTC  concerning  advertisements  by  Common- 
wealth Edison  Company  in  Chicago  about  its  environmental 

program."  I  want  to  emphasize  that  I  am  indicating  no 
position  whatsoever  regarding  the  merits  of  any  of  these 
matters  and  I  am  taking  public  press  releasesas  my  sources.  1 

wanted  to  cite  theSe  consumers'  complaints  to  indicate  the 
nature  of  the  advertisements  which  have  been  the  subject  of controversy. 

With  this  outline  of  the  definition,  extent  of,  and  con- 
troversy about  Image  environmental  advertising,  let  me  turn 
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to  the  FTC  s  role,  if  any.  in  regulating  such  advertising  Three 
legal  issues  are  presented  by  the  possibility  of  FTC  activity 
with  regard  to  corporate  image  advertising  The  first  two  of 
these  relate  to  junsdiction,  and  I  shall  not  discuss  these  items 
since  much  has  been  written  and  spoken  on  the  subject 
before 

The  third  relates  to  the  First  Amendment,  upon  which  I 
shall  bnefly  comment 

Then  I  will  take  a  few  minutes  to  present  what  I  consider  to 
be  the  policy  questions  faced  by  the  FTC.  assuming  these 

legal  issues  present  no  barner  To  whom  is  an  ad  directed'' 
With  whom  does  it  have  an  impacf  I  am  sure  that  these  same 
questions  arise  as  you  decide  whether,  when,  and  how  to 
advertise  i  gather  that  the  managerial  debate  over  these 
topics  IS  a  heated  one 

Image  Advertising  arnl  the  First  Amendment 

The  issue  is  whether  the  First  Amendment  s  guarantee  of 
freedom  of  speech  protects  image  advertisements  from 
regulation  or  whether  image  advertising  is  merely  another 
form  of  commercial  speech  and  thus  unprotected  by  the 
First  Amendment 

The  question  raised  here  can  be  summarized  easily  There 

IS  no  constitutional  right  to  advertise  falsely  >'  But  the  mere 
fact  that  a  message  takes  the  form  of  a  paid  advertisement 
does  not  take  that  message  outside  First  Amendment 

protections  '">  Stated  another  way  advertisements  which  are 
non  or  un  commercial  are  protected  This  is  a  very 
simplified  VKay  of  summarizing  a  complicated  legal  question 
In  fact  the  constitutional  test  to  determine  whether  an 
advertisement  is  protected  or  commercial  speech  is  very 
unclear 

In  any  attempt  to  define  comnnercial"  speech  one  finds 
that  it  IS  easy  to  identify  the  extrenr>es.  with  the  dividing  line 
lying  in  the  murky  middle  ground 

At  one  end  of  the  spectrum  is  the  situation  in  Valentine  v 

Chrestensen  >«  In  the  interesting  set  of  facts  in  that  case, 
plaintiff  owned  an  old  U  S  submarine  which  he  exhibited  for 
a  fee  He  attempted  to  distnbute  handbills  advertising  the 
location  of  the  ship  and  the  pnce  of  admission  Plaintiff  was 
advised  that  such  a  distribution  violated  the  New  York  City 
ordinance  prohibiting  the  distribution  of  commercial  or 
business  advertising  on  city  streets 

Plaintiff  had  a  newdoubie-faced  handbill  pnnted  One  side 
contained  the  ongmal  advertisement  but  omitted  the  admis- 

sion charge  The  other  side  of  the  handbill  protested  the 

city's  refusal  to  grant  docking  facilities  to  the  piamtifi  Plaintiff 
was  advised  by  the  city  that  distribution  of  the  handbill 
containing  the  protest  alone  would  not  violate  the  ordinance, 
however,  distribution  of  the  double-faced  handbill  containing 
an  advertisement  was  prohibited 

The  Supreme  Court  held  that  nolvnthstanding  the  non- 
commercial aspect  of  the  second  handbill,  the  handbill  was 

not  protected  by  the  First  Amendment  since  it  did  contain 
commercial    speech 

At  the  other  end  are  cases  such  as  A/ew  York  Times  v 

Sullivan  1'  which  holds  that  normally  protected  speech  does 
not  lose  that  protection  merely  because  it  is  presented  in  a 
paid  advertisement  The  question  is.  therefore  whether  the 
idea  presented  in  a  particular  advertisement  is  so  commer- 

cial in  character  that  it  is  not  protected  by  the  First 
Amendment 

Many  corporate  image  advertisements  contain  commercial 
and  non-commercial  elements  At  the  same  time  statements 
having  a  commercial  purpose  (e  g  .  product  promotion)  do 
not  gam  protection  merely  because  they  raise  issues  of 
public  importance  or  controversy  >» 

While  there  are  some  cases  dealing  with  the  interaction  of 
the  First  Amendment  and  the  Federal  Trade  Commission 

Act."  they  provide  httle  guidance  here  They  are  all  concer- 
ned with  the  seller-consumer  relationship 

There  is  simply  no  clear  precedent  We  may,  however,  ask 

the  question  usually  posed  when  the  case  law  is  unclear: 
What  are  the  interests  that  the  First  Amendment  is  intended  to 

protect,  and  in  what  manner  does  regulation  impinge  on 
those  interests? 

Without  going  into  long  constitutional  dissertations,  it 
seems  clear  that  the  First  Amendment  is  pnmarlly  Intended  to 
promote  the  broader  discussion  of  ideas  for  the  purpose  of 
keeping  healthy  the  body  politic 

Are  the  representations  of  a  corporate  advertiser  about  its 
own  business  behavior  that  kind  of  speech  so  related  to  the 
health  of  the  body  politic  that  they  cannot  be  prohibited 

when  false' This  question  cannot  be  answered  in  the  abstract.  One 
must  first  ascertain  more  about  the  purpose  and  impact  of 
corporate  image  advertising 

TTie  Purposes  arx)  Impacts  of  Image  Advertising 

The  purpose  of  corporate  product  advertising  is  relatively 
clear,  that  is  to  promote  sales  and  use  patterns  for  the 
product  Many  product  advertisements  do  not  even  mention 
the  parent  company  particularly  where  the  same  company 
distributes  several  brands  which  are  similar  in  all  respects 
except  for  their  marketing  appeal  and  segmentation  But 
corporate  image  advertising  both  mentions— indeed  touts 
—the  company  name  and  has  a  far  more  complex  purpose 
and  impact 

One  can  single  out  at  least  the  following  commercial  and 

economic  purposes  and  impacts  of  corporate  image  environ- 

mental advertising  'c 1  It  encourages  investment  and  continued  holdings  in  the 
company  by  individuals,  universities,  foundations,  mutual 
funds  and  others  whose  concern  for  the  environment  may 
affect  their  investment  decision 

E  B  Weiss  has  stated  that  a  substantial  percentage  of 

corporate  image  advertising  is  intended  primarily  or  secon- 

darily, to  appeal  to  the  financial  community     " 
Some  of  these  investment  groups  may  operate  under  an 

assumption  that  a  company  which  pays  close  attention  to 
environmental  problems  will  likely  also  pay  attention  to  all  the 
broad  range  of  other  factors  which  affect  a  company  s 

long-run  profitability  There  exists  substantial  controversy 
over  whether  this  is  true  "  Others  may  simply  not  wish  to 
invest  in  a  company  which  is  likely  to  face  expensive  litigation 
or  installation  of  new  equipment  for  pollution  it  has  caused  or 
is  causing  Finally  some  investors  may  simply  wish  to  invest 
m  more  socially  responsible  companies  when  all  other 
considerations  are  equal— and  perhaps  even  when  they  are not 

In  this  regard,  some  universities  and  foundations  have 

experienced  severe  pressure  from  students  and  other  acti- 
vists to  consider  the  environmental  record  of  companies 

when  investing  their  portfolios"  Similarly,  some  mutual 
funds  express  in  their  prospectuses  particular  policies 
regarding  the  social  responsibility  of  companies  in  which 
they  invest  These  were  the  subject  of  a  recent  article  in 

Saturday  Review  "  A  committee  of  the  Investment  Company 
Institute,  a  group  which  promotes  the  interest  of  mutual 
funds  declared  recently  that  corporate  responsibility  issues 

should        be  considered  an  investment  issue  '  '"• Some  surveys  have  shov*m  that  security  analysts  and 
others  who  manage  or  influence  the  flow  of  investment 
dollars  believe  that  corporate  advertising  favorably  affects 
security  values,  that  corporate  advertising  has  led  them  to 
look  into  companies  as  investments,  and  that  those  who  have 
looked  into  companies  as  a  result  of  corporate  advertising 

have  gone  on  to  invest  in  the  companies  *» 
Corporate  image  advertisements  are  directed  in  part  to 

influencing  the  investing  world  in  all  of  these  contexts 
2  Prospective  employees  may  wish  to  work  for  a  company 

which  has  shown  concern  rather  than  disdain  for  the 
environment 

This  factor  may  be  particularly  important  in  the  case  of 
students  who  have  attended  the  larger  and  more  politically 
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active  campuses— prime  recruiting  ground  for  many  corpora- 
lions.  The  Business  and  Society  poll  of  business  students 
quoted  earlier  is  relevant  here.  Part  of  this  effect  of  image 
advertising  may  take  the  form  of  concern  by  a  prospective 
employee  for  his  vi/orking  conditions.  Ironically,  air  pollution 

may  affect  the  polluteVs  employees'  health  more  than  anyone 

else's Case  histories  document  dramatic  increases  in  inquiries 

about  employment  after  image  advertising  campaigns.'" 
3.  Banks,  insurance  companies,  and  other  financial 

sources  take  image  Into  account. 
Such  financial  sources  are  sometimes  leery  of  loaning 

money  to  or  insuring  a  company  that  pollutes,  especially  if 

expensive  litigation  or  casualty  claims  may  result.<8 
4  Purchasing  agents  or  individuals  (if  the  firm  sells  directly 

to  the  public)  may— all  things  equal— prefer  to  purchase  from 
a  company  with  a  sense  of  social  responsibility.  If  the 

company's  materials  are  know/n  to  be  used  in  making  a 
product  sold  directly  to  the  consumer,  demand  for  that 

product  and  thus  for  the  company's  materials  may  grow. 
Image  ads  have  an  effect  in  introducing  the  company's salesman  as  well. 

5.  In  the  case  of  a  company  which  sells  some  of  its 
products  to  the  public,  Image  advertising  about  Its  other 
activities  may  favorably  affect  sales  of  its  retail  products.  This 
same  pattern  may  hold  true  where  the  retail  customer  has 
notice  that  the  advertiser  has  contributed  components  to  a 
product  sold  at  retail  by  another  company  In  both  cases 
Image  advertising  may  directly  affect  retail  product  sales  to 

the  advertiser's  benefit. 
This  is  by  no  means  an  exhaustive  list.  But  what  all  of  these 

groups  have  in  common  Is  an  existing  or  potential  economic 
relationship  with  the  company. 

In  each  case  the  company  attempts  In  image  advertising  to 
solicit  the  support  of  groups  and  individuals  whose  favorable 
attitudes  can  Improve  profits  and  whose  distrust  or  enmity 
erodes  them.  In  many  cases  image  advertising  serves  to 
prevent  the  trouble  which  may  arise  as  a  result  of  a  bad 
Image. 

Attempting  to  compare  the  rank  order  of  the  motivation  of 
companies  that  engage  in  corporate  advertising,  the  Public 

Relations  Journal*''  found  that  31.5  percent  advertised  to 
improve  customer  relations,  23.5  percent  to  improve  stock- 

holder/financial relations,  19.2  percent  to  improve  product 
sales,  and  8.9  percent  to  Improve  general  trading  relations. 

But  in  this  survey  114  percent  of  the  respondents  stated 
their  prime  objective  to  be  to  Improve  governmental  relations. 

Thus,  in  addition  to  the  clearly  economic  and  commercial 
benefits  which  I  outlined  above  one  must  add: 

1  the  effect  of  Image  advertising  on  local  or  national 
regulatory  or  governmental  bodies  whose  powers  may  be 

exercised  adversely  to  the  company's  interests,  and 
2  Its  effect  on  electoral  or  appointive  bodies  whose  votes 

or  nominations  may  have  adverse  effects  on  the  company. 
It  is  often  easy  to  distinguish  advertising  directed  towards 

governmental  bodies  or  the  electorate  by  the  fact  that  it 
discusses  specific  legislative  proposals  by  name  or  reference 
or  calls  upon  the  reader  to  whte  his  Congressman.  I  doubt  if 
many  corporations  fall  to  take  a  tax  deduction  for  their  image 
advertising.  The  Internal  Revenue  Code,  hov^ever,  states  that 

no  deduction  can  be  taken  for  messages  run  "in  connection 
with  any  attempt  to  Influence  the  general  public  .  .  .  with 

respect  to  legislative  matters. "^o 

Image  Advertising  as  "Commercial"  Speech 
Although  each  advertisement  must  be  separately  analyzed 

In  terms  of  the  applicability  of  the  First  Amendment,  It  appears 
that  much  image  advertising  is  commercial  in  nature. 
However,  where  such  advertising  refers  to  the  merits  of 
legislative  proposals,  calls  for  action  by  citizens  with  respect 
to  such  proposals,  or  takes  an  editorial  approach  on  issues  of 
public  controversy,  then  the  First  Amendment  protections. 

arguably,  would  apply.  But  where  an  advertisement  speaks 
about  and  describes  the  corporation,  even  v»rhere  the 

corporation's  activity  is  controversial,  then  the  FTC,  assum- 
ing it  has  appropriate  jurisdiction,  may  not  be  barred  from 

assuming  a  regulatory  position. 
There  is  certainly  a  middle  ground  vi>hich  will  remain 

troublesome.  Because  of  the  uncertainties  of  the  First 

Amendment  issue,  the  FTC  should  proceed  very  cautiously  in 
order  not  to  infringe  on  the  precious  right  of  freedom  of 

speech 
A  Policy  Basis  for  Reg  ulation 

But,  even  if  the  FTC  Is  not  barred  from  action  by  the  Federal 
Trade  Commission  Act  or  the  First  Amendment,  a  question 
remains  as  to  whether  the  FTC  should  as  a  matter  of  policy 
exercise  such  regulatory  authority.  Much  of  v*>hat  has  been 

said  thus  far  bears  on  this  discussion.  The  Commission's 
role,  in  its  broadest  sense.  Is  to  regulate  economic  relation- 

ships Specifically,  its  intended  function  is  the  correction  and 
cure  of  imbalances  in  those  economic  relationships  brought 
about  by  unfairness  or  deception.  These  Imperatives  consti- 

tute and  define  the  Commission's  mandate.  The  Commis- 
sion's mandate  is  not  defined  by  its  past  practices.  It  is  clearly 

stated  in  a  recent  Supreme  Court  decision  that  the  Commis- 

sion's mandate  is  to  bedeveloped  from  those  "public  values  " 
that  constantly  change,  adopting  new  forms  and  applica- 

tions.5' 

Any  businessman  vitio  uses  false  advertising  to  sell  a 
product  directly  to  a  consumer  has  obviously  created  an 
unfair  imbalance  In  the  economic  relationship  he  enjoys  with 
consumers  of  that  product  No  one  doubts  that  the  Commis- 

sion can  and  should  correct  that  imbalance.  But  it  Is  arguable 
that  a  business  corporation  enjoys  a  series  of  economic 
relations  beyond  this  narrow  but  Important  economic  rela- 

tionship It  enjoys  with  retail  consumers  of  its  products.  It  is 
then  arguable  that  the  corporation  should  not  be  permitted  to 
bring  about  an  imbalance  in  any  one  of  these  relationships 
through  the  use  of  false  advertisements  about  its  own 
business  behavior. 

But  on  the  other  hand  business  has  a  very  real  responsi- 
bility to  communicate  with  the  public  regarding  the  impor- 

tant public  issues  of  the  day  The  voice  of  business  is  vital  if 
the  public  and  the  government  are  to  make  decisions 
regarding  environmental  policy  which  are  wise  and  effective. 

The  complexity  of  public  problems  today— especially  environ- 
mental—demand that  business  contribute  Its  expertise  and 

educational  capacities  even  if  this  might  result  in  the 
application  of  the  fairness  doctrine  by  the  FCC  to  Insure  that 
its  arguments  and  assertions  are  subject  to  the  rigors  of  the 
free  marketplace  of  ideas.  Public  understanding  of  business 

is  as  important  as  business'  understanding  of  the  environ- ment. 
Another  factor  to  consider  is  that  no  other  federal  agency 

has  jurisdiction  over  image  advertising  if  the  FTC  does  not. 
The  SEC  can  regulate  advertising  only  if  it  constitutes  an 

"offering"  of  stock  to  the  public.  =2  The  Federal  Power 
Commission  or  Atomic  Energy  Commission  could  possibly 
regulate  utilities  advertising.  But  no  precedent  for  such 
action  has  been  established.  No  agency  outside  the  FTC  has 
jurisdiction  over  the  vast  majority  of  these  ads. 

The  need  for  self-regulation  by  corporate  image  adver- 
tisers becomes  imperative.  When  a  company  has  abated 

pollution  it  should  be  proud  to  advertise  this  fact.  If  such 
simple  standards  are  observed,  corporate  image  advertising 
may  effectively  serve  Its  role  In  educating  the  public. 

>  thesrs).  Eco-Pornography  Environmental 

AOveflising  and  Advertising  Acceptance  'n  Ttie  San  Francisco  Bay  Area  Stanford 
Uni»efsil>,  August  1971  See  n  2.  generally  For  background  on  image  advenising, 

generally,  see  Modern  Institutional  Advertising,  George  A  Flanagan  (1967)  (especially 

Chapters  1 1 .  12.  15.  20.  22.  and  27)  and  TtieCorporate  Search  For  Visual  Identity  A  Study 
ot  Frtteen  Outstanding  C orporate  Design  Programs.  Ben  Rosen  ( 1 970) 
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•Actveriising    1972     Hearings    be» 

3  Cong    2(3  Sess    testtmony  ot  Mr 

"EcoPomography  One  Yea/  anO  Nearly  a  Briiion  Dotlars  Laler,  AdvertiSirig  Owns 
Ecology  Jerry  Mander  Communication  Ans  ̂ tovember  2  1972  see  also  Manage- 

i-Poliution  Ads  EB  We'ss  Adveriismg 

Age  August  3  1970  at  3S Adveflismg  1972  Hearings  before  the  Commrttee  on 
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and  56  AtJvertiS'ng  and  Small  Business  Hearings  6 

ol  Regulatory  Agencies  RELATING  TO  Small  Bush 
92nd  Cong     1st  Sess     testimony  ot   Mr    Sam  Love    Ed 

453-474 

See  Sandman   op  at     Mander,  ibia  .    EcoPcnograph'. 

February  17  1973.  pp  1-8 

See  speech  by  Commissioner  Mary  Gardiner  Jones  Public  Service  Oriented  Advertis- 
ing A  Regulatory  Dilemma  presented  before  the  Corporate  Counsel  Association  ot 

Minnesota  April  30  1971 

Transportation  Controts— A  Way  to  Air  OuaMy.  an  Address  by  William  D  Rucketshaus 
to  Caliiornia  Newspaper  Publishers  Association.  February  8.  1973 

National  Family  Opinion,  inc  ,  Environment  Study  Conducted  lor  Reader  s  Digest,  May 

I970(.nciuded  in  Header  s  D>gest  Prospectus  tor  Advertising  Suppiwnen^ entitled 
Are  We  Dwng  About  Ou 

J  S  House  ol  Representatives. 

T  Bulletin. 

'riofities  Sept  Oct  197l  tor  critical  analy; 
^Aav0r1lSlng  1972  see  n  2  and  repnnled  m 

Trendejt  PuWic  Issue  Study  Conducted  F 

971)   See    Co 

PriontiBS  Report    Council 

Lthe  Supplement  (C  PR   n 

thought  the  problem  would  be  corrected  by  irvJustry,  while  nearly  65  percent  thought 

government  legislation  and  political  pressure  by  the  public  were  more  effective 

Trends  m  Public  Attitudes  Toward  Business  and  the  Free  Enterprise  System,    Opinior 

Research  Corporation  presented  to  the  White  House  Conference  on  trie  industrial  World 
Ahead    Wash     D  C      reprinted   m     Crosscurrenis   m  Corporate  Communications 

Highlights  of  the  1972  forfune  Corporate  Communicalions  Seminar.    Foitune  Magazine 

t      Corporate  Ralings-From  Xerox  10  Con  Ed.    Susmesi  and  Sociefy.  Juty  4, 1972  at  1 

I    deader  sOigesf  Supplement.  Sep<   1971   seen  6 

The  Case  lor   Corporate  Advertising      Wiiiard  Salter    included  in  Twne   Magazine 

industrial  Marketing,  undated  <  emphasises  impact  on  financial  community)  Also  from  (he 

Time  library  see  Strategic  Advertising  1850-1962,  a  historical  portfolio  Strategic 
Advertising  A  Portfolio  from  the  Pages  of  the  U  S  EditKXfS  of  Time  mostly  taken  from 

1970  too  corporate  ads  divided  mio  suteen  categories  ir^iuding  Management 

Philosophy  Public  Responsibility  and  Recruitment  The  image  Builder  fotbes 

Magazine,  a  portfolio  of  corporate  advertisements  with  a  commentary  on  the  emphasis  ot 
each  1970 

Accountability  Tested  Campaigns  by  Monsanto  ar»d  Westmghouse  Prove  Thai 

Corporate  Advertising  Pays  Its  Way  Wew3iwe*1965  Also  from  Wewswee*  Corporate 

Advertising  m  Today  s  E  coryynic  Climate  An  Evaluation  by  Newsweek  Vital  Targets  of 

Corporate  Communicatior*s  "Social  invoivement-A  Corporate  Stake  m  the  Future 
The  Char>gir*g  Corporate  Profile  {Aiiis  Chalmers)       Corporate  Communications  (wtih 

For  bibliographies  of  similar  publi 
1971  at  70  72  and  73.  and  PubffcRe/afonsJourna/ 

■  Pubiic  Relations  journal 

e  other  hand  offset  untavoraUe  publicity  and  negativ 

11  must  sell  the  company  as  a  good  place  to  work  (and  so  i»  often  designed  to  appeal  to 

college  graduates  or  to  people  of  certain  skills) 
One  more  definition  of  image  advertising  broader  then  the  one  used  here  served  as  the 

basis  for  a  maror  industrial  Marketing  survey  m  1967  Industrial  Marketings  definition 

was  Advertising  m  media  the  prime  audience  of  wh»ch  is  other  than  a  direct  influence  on 

the  purchase  o*  a  produci  or  products  ar>d  the  motrve  behind  which  is  the  protection  of  the 

corporate  image  (even  though  such  advertising  m«^  be  product  mr^ure)  C'vporate 
vs  Product  Advertising.  Murray  Harding  Industrial  Marketing  Sept  1967  at  60  One  of 

the  ad  agencies  questioned  m  that  survey  proposed  a  definition  which  seemed  lo 

obliterate  any  distinction  between  corporate  and  product  advertising  m  defining  tfw 

former  as    aOveruting  conceived  and  placed  on  behalf  o*  a  total  company  with  the  prime 

dvertising  Program  (E  C  A  P  ).  N  W  Ayer  &  Son. 
NY,    NY     10019.    and    The   Electric    Energy 

10016 

litary."  an  Economic  Priorities  fiepon.  Council  on 

Magazine  Publishers  Assoc 

1850-1962    noted 

Dec  1972 
]l  Corporate  Personality,     Magazine 

575  Lexington  Ave     N 
Strategic  Advertising 

>ove  at  n   11    For  a  copy  o(  A  T  &T  s  i908  ad  see  Public  Relations 
972  at  22 

Management  Don  t  Kid  the  Public  With  Those  Noble  Ads,    E  B  Weiss,  Advertis/ng  Age, 

w  Report.  Council  on 

See  cue  at  nn  6  and  25 

Corporate  Advertising  and  the  En 
Economic  Priorities.  Sept  Oci  1 971 

Mander  n  2  at  45 

Congressional  Record .  Senate  February  23,  1971 

Press  Release  irom  the  Office  of  the  Senate  Subcommittee  on  Anhtrust  a 

August  1,  1971   Senator  Philip  A  Hart,  with  attached  copy  of  tetter  of  July  28.  i97i  to  the 

Press  Release  of  May  12  1972,  by  Public  Action  to  Protect  Environmental  Resources 

(PAPER)  Suite  1915  One  Rockeletier  Plaza.  N  Y  N  Y  with  copy  o(  letter  ot  May  12. 

1972  10  the  Hon  Ules  W  Kirkpatrick  See  also  Advertising  1972  Cited  in  n  2.  Coiumbia 

La.i»  Studerts  Charge  Two  Paper  Firms  Wiih  Msieading  Ads  The  Wall  Street  Journal. 
May  15  l972ati  Columbia  Law  Students  Ask  FTC  Action  on  Polluters.  Advertising 

Age   May  15   1972  For  favoraWe  commentary  on  the  St  Regis  advertising  program,  see 

Trees  Pay  Oft  for  St  Regis,  industrial  Marketing.  December  1967  at  38.  and  "St 
Regis  Time    a  case  study  by  Time  Magazine 

Gravel  Calls  for  FTC  Investigation  of  Deceptive  Advertising  for  Nuclear  Power  Plants, 

F*ress  Retease  of  October  13  1972  from  Senator  Mike  Gravel,  with  attached  copy  of 
October  10, 1972  letter  totheHon  Miles  W  Kirkpatnck 

Press  Release  of  January  3i  1973  from  Citizens  for  A  Better  Environmerfl,  Rm  iiOi,  109 

N  Dearborn  Chicago,  m  See  also.  Environmental  Group  Hits  Edison  Ads.  Bruce 

ir»gersoii,  Chicago  Sun  T,mes  January  31,  1973  Chicago  Utility  s  Ads  Under  Attack  at 

FTC     eroadcasf.ng,  February  12  1973  at  p  28 

industrial  Ads  A  Debate  Heats  Up  Sus^oess  Wee*,  July  i  7.  i97i  at6«-69  Corporate 
Advertising  More  Than  Just  a  Nice  Warm  Feeling  All  Oer,  Anthony  Gaili.  Public 

Relations  Journal .Uovembet  1971  at  19  It  s  Hard  To  Say  if  Salesol  Anything  Have  Gone 
Up  in  1970   But  Ads  Are  Getting  Better     industrial  Marketing    Sepiember  1970  at  69; 

Look  How  These  Ads  Combine  Business  and  Public  Service,  tMliiam  O  Tyler. 

Adirenising  Age  May  4,  1970  at  70  Most  Corporate  Image  Advertising  Couldnt  Pass 
Ten  Simple  Tests  E  B  Werss.  Adverns'og  Age.  r«>vember  3  1970  at  79  RoieofPRin 

ilAclion,    AndrewW  Weil,  Pub'ic  Re'af»onsJoi;rna/,  November  1970  at  10 

Cuts  Corporate  Campaign  m  Midstream      industrial  Marketing    October  1967  at  80. 

Uniroyai  Takes  a  MKWie  Road     J  R    Trout,  industrial  Marketing   October  1967  at  82, 

Trees  Pay  Off  for  SI  Regis  industrial  Marketing.  December  1 967  at  38,  Sperry  Rand 

Putis  itsetf  Togeir*er  industrial  Marketing.  December  1967  at  42  lis  a  Small 

Company  s  Dilemma      George  Black    Industrial  Marketing    December   1967   at  46. 

Marbon  Chemical  Goes    Consumer.       Industrial  Marketing    November  1967  at  S3. 

Keeping  the  Name  in  Front  of  the  Public.    Industrial  Marketing    November  1967  at  62. 

Corporate  identity-By  Design  Not  Defauti,  Robert  Herhusky,  industrial  Marketing. 
November  1969  at  49  Revolution  The  Rise  of  the  Corporate  image,  David  Shylar. 

Industrial  Marketing  September  1967  at  63  (emphasizing  impact  on  financial  commu- 
nity) iTT  $  Approach  lo  Corporate  Advertising.  Put^ic  Relations  Journal.  November 

1972  at  33  Corporate  Advertising  Those  W?v>  Try  II  Uke  It,  (case  studies  of  Tenneco 

ly  Mutual  Burlingflon  Northern,  Sperry  Rand  Chrysler  Motors,  State  Farm 
Mmes  Metropolitan  Lite.  Trans  Union.  Honf\  American  Rockwell),  Public 

Relations  Journal  November  1972  at  43  A  Corporate  Case  History  h  Walton  Cloke 

(North  American  Rockwell)  Time  Magaz'ne  materials 

For  general  studies  anemptmg  lo  measure  the  effectiveness  of  corporate  image 

advertising  see  Strategic  Advertising  and  Anitudes  Toward  Corporations  Thomas  E 

Ryan  Inc  ,  tor  Time  Magazine,  inc  fifth  in  a  series  of  studies,  1972  (included  m  Tirne 

prorrwtionai  materiats),  Meaaunng  Strategic  Advertising  Effectiveness,  '  Thomas  E 
Ryan   tnc    fourth  in  tfte  same  series    I97i  (measures  changes  m  general  -mpression 

1972  a 

I.  Division  of  Natiorui  Advertising  Bureau 

see    Wh«  tndustriai  Advertisers  Realty  ' 
73-75      Sales  Executives  Express   Positive  Attitude  About  Value 

Industrial  Marketing.    July   1972   m   *2       Corporate  vs    Product   Ad^ 

Harding    Industrial  Marketing,    September    1967   at   59,      Corporate  ' 
Imperatives  For  An  Old  Device     Frank  Hewens  and  Fred  Poppe,  Public  Relations 

tising,      Murry 
1972 

Srerisftcs  o^  Privately  Oirmed  Electric 

20    Substantia n  generated  by  advertising  on  benalf  of  eiecinc  t 

malenats  will  present  an  outline  of  the  question  Promotional  Practices  of  Public  Utilities 

A  Survey  Ot  Recent  Actions  by  State  Regulatory  Commisstons  A  Report  to  the 

Subcomminee  or  Regulatory  Agencies  Select  Commmee  on  Smaii  Business  by  the 

Federal  Power  Commission  March  i970  See  also,  Eiectnc  Utility  Advertising  and  the 

Environment  Oak  Ridge  Na^onal  Laboratory— Nat lor^al  ScierKe  Foundation  Errviron- 
men\a\  Program  by  Mr  Eric  Hirst  Apni  1972  (an  updated  and  expartded  version  of  this 
report  IS  soon  to  be  released)  The  Price  of  Power  Electric  Utilities  and  The  Environment 

Ecorwmic  Pnorilies  Report.  Council  on  EcorK>mic  Priorities  May  Jurw  1972.  Oi«r- 

change  Senator  Lee  Metcaif  Ol  9  The  Advertisements- The  Wortd  Upside  Down  1967 

New  York  Timet  v  Sultivtn.  376  U  S  254 
316  US  52 

Seen  35 above 

Caprtai  Broadcasting  v  Mitchell.  333  F  Supp   662  (D  D  C 1287(1972) 

)  arKl  lis  Function, '  The  Mew  Yorker  Maguine    See  i 

I  Department,   Batten, 

Barton  Durstme  &  Osborn  Inc  1969  (ati 

ings  ralK)  and  public  reputation)  See.  ge 

Social  Heeporwibtiity  Slocks  Outperforrr 
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QUESTION  AND  ANSWER  PERIOD 

O.    I  wonder  if  it  is  possible  to  clarify  the  overlapping 
jurisdiction  between  the  FTC  and  the  Justice  Department? 
A.  Are  you  talking  with  respect  to  antitrust? 

Q.  Yes. 
A.  Well.  I  suspect  Mr.  Austern  could  answer  that  much  better 
than  I.  Without  going  into  detail,  the  Sherman  Act  is 
enforceable  both  by  the  Justice  Department  and  the  Federal 
Trade  Commission.  We  develop  our  authority  through  Sec- 

tion 5  of  the  Federal  Trade  Commission  Act  which  can  be 
construed  to  give  us  authority  through  the  Sherman  Act. 
Now.  as  a  matter  of  fact,  our  jurisdictions  do  not  in  practice 
overlap  .  each  agency  generally  assumes  priority  in  a 
matter  where  it  has  begun  the  investigation  in  the  matter.  If 
Justice  begins  we  then  don  t  investigate  it  also. 
Q.  The  EPA  has  set  standards  now  for  water  and  air  emissions 
and  so  forth  for  practically  all  major  industries,  and  the 
standards  are  very  precise.  So.  if  a  company  in  one  of  its 
major  plants  makes  the  necessary  installations  and  does  by 
some  miraculous  technology  reach  the  standards  .  .  .  two 
questions.  One.  is  that  social  responsibility  on  the  part  of  that 
company,  and  second,  is  that  worthy,  in  your  opinion,  of  a 
corporate  advertising  sub/ect? 
Ludlam:  Well.  I  am  sure  it  could  be  an  example  of  social 
responsibility  even  if  the  company  was  forced  to  do  it.  They 
probably  could  have  delayed  it.  or  in  other  ways  affected  the 
way  they  complied  with  it.  or  the  speed  with  which  they 
complied  with  it.  or  they  may  have  complied  beyond  the  letter 

of  the  law.  If  this  is  true  it's  an  example  of  social  responsibility, 
and  the  company  should  be  proud  to  advertise  the  fact.  But 
there  probably  is  a  point  where  the  company  could  distort 
what  It  has  done,  implying  that  it  has  done  more  than  it  has 
done,  or  implying  that  the  entire  problem  is  cleared  up  when  it 
is  not.  or  implying  that  federal  or  state  standards  played  no 
role.  There  is  a  point  where  advertising  that  you  have  done 
something  could  mislead  the  consumer  about  what  you 

haven't  done,  or  the  nature  of  what  was  done.  So.  although 
corporations  should  be  very  happy  to  advertise  their  environ- 

mental programs,  it  is  just  common  sense  to  try  to  make  it 
very  clear  to  the  consumer  exactly  what  the  nature  of  the 
activitiesare. 

Austern:  If  I  understand  what  you  are  saying.  I^r.  Ludlam,  I 
think  I  disagree.  It  is  a  law  and  it  is  a  legal  standard  you  have 
to  live  up  to  or  you  are  in  violation  of  the  law  Compliance  is 
not  a  voluntary  act  and  you  are  doing  nothing  but  obeying  the 
la  w.  It  s  like  driving  under  the  speed  limit  oral  the  speed  limit. 

I  do  not  think  that  is  a  notable  socially  responsible  act.  and  I 
would  not  think  it  would  be  worthy  of  making  a  point  to  the 

public  about  it. 
I  don  t  know  whether  this  will  help  or  confuse.  But  I'm  quite 

sure  it  will  confound  you.  In  any  complaint  which  the  FTC 
issues  on  advertising,  there  are  two  issues.  First,  meaning. 
What  is  the  communication?  What  does  the  ad  mean?  What 

does  it  claim?  And  the  second  issue  is  the  truth  or  falsity  of  its 

claims.  I'm  simply  reciting  what  I  think  Commissioner 
Dennison  might  agree  is  the  present  state  of  Commission  law 
and  that  isa  public  fact  and  not  pnvileged  legal  advice. 

It  is  settled  that  what  an  ad  means  is  what  the  Commission 

says  it  means.  By  statute,  each  of  the  five  Commissioners  is 
endowed  with  semantic  expertise.  By  some  process  of 
osmosis  that  I  ve  never  understood,  that  expertise  is  transmit- 

ted to  the  Hearing  Examiners  and  also  to  my  learned  FTC  staff 
colleague  on  the  far  left. 

When  the  complaint  charges  a  false  advertisement,  you've 
got  to  start  by  analyzing,  'What  does  it  say?"  And  on  that issue  the  FTC  has  all  the  cards 

Then  you  get  into  the  question,  "Is  what  you  say  true  or 
false?  "  Narrowing  that  to  your  inquiry  about  an  EPA  clean 
water,  clear  air  regulation,  and  ads  about  compliance,  there 
are  some  time  factors,  as  you  know  better  than  I  do.  in  those 
regulations  They  are  somewhat  involved  in  what  the  states 

do  first.  If  the  states  don't  adequately  regulate,  the  Federal 
Government  then  gets  into  it.  Thus  there  is  an  awful  lot  of 
room. 

Wholly  apart  from  that  issue,  what  I  thought  Max  Ways 
properly  called  the  ethical  question  and  which  may  be 
irrelevant,  there  is  a  lot  of  room  for  the  FTC  to  disagree  with 
any  pious  efforts  to  advertise  Many  of  you  have  seen  a  full 
page  in  the  New  York  Times  by  a  company  saying  that  it  had 

spent  $110  million  thus  far  on  ecology.  I'm  not  so  sure  that  it 
IS  a  false  advertisement  because,  if  it  says  we  ve  spent  $1 10 
million  and  you  have  a  knowledge  of  elementary  arithmetic 

and  the  books  aren  't  fuzzled.  one  ought  readily  to  be  able  to 
prove  its  accuracy. 

But  once  you  get  beyond  these  simple  statements  and 

claim  "IVeVe  done  a  better  job  than  anybody  else  in  the 
industry."  then  there  is  a  great  deal  of  room  for  the 
administrative  agency  to  challenge  your  ecological  advertise- ment. 

Dennison:  In  one  of  the  petitions  filed  with  the  Federal  Trade 
Commission  it  is  contended  that  the  fact  that  so  much  had 

been  spent  on  the  ad  itself  as  compared  to  what  the 
advertiser  had  spent  on  the  pollution  abatement  made  it  an 

Adveflisinq  Effectiveness." 

I  Magazine 

ments  are  based  upon  exchange  of  stocK  '  "Corp  v  ProOuct  Adverlrsmg,'  Murry 
Harding,  Industrial  Marketing.  September  1967  at  61  See  "A  Quiet  Revolution  ,  Ttie 

Ri.se  ot  ttie  Corporate  Image.  "  Oavid  Skylar  (on  influencing  the  financial  community 
through  corporate  ads).  Industrial  Marketing.  Septennber  1967  at  63-70.  A  Merger  Matter 
Relates  His  Field  to  the  Debate  [on  Corp  Advert  J:  Charles  Sexton.  Industnat  Marketing. 

September  1967  at  71-75;  "Mergers  Their  Effect  On  The  Ad  Page  Column,"  Arthur  H 
Oix.  Industrial  Marketing.  October  1967  at  76  See,  generally,  Peopie'Protils  The  Ethics 
ol  Investment,  edited  by  Charles  W  Powers,  Council  on  Religion  and  International  Affairs. 

1972;  The  Ethical  Investor  Universities  and  Corporate  Responsibilities.  Charles  W 
Powers,  John  A  Simon,  and  Jon  P  Gunnemann,  New  Haven,  1 972 

44    "Wad  Street  s  New   Social  Responsibility'  Funds,"  Harvey  Shapiro,  Saturday  Heview, 

I  Report  to  Members  c 

Institute.  1971 

■The  Impact  of  Corporate  Advertising  on  the  Instituliona!  Money  Manager."  Erdos  and 
Morgan  Survey  for  Barron  s  on  Corporate  Advertising  from  1 970 

sent  to  278  subscnbers.of  Barron's  who  managed  or  influenced 

funds  The  results  found  that  87  2  percent  answered  favorably  the  question.  "In  your 

opinion,  does  'Corporate  Innage'  advertising  favorably  affect  the  company's  security 
corporate  advertising  had  "served  to  call  [their]  attention 

1  company  as  an  investment  potential  "  and  79  3  percent  o(  those  who  said  it  had 
dividual  had  gone  t( 

See  also,  "Measuring 
study  by  Thomas  E  Ryan,  I 

47  "Communicating  the  Total  Corporate  Personality,"  Magazine  Publishers  Association,  at 
27  (3,000  letters  regarding  employment  after  eleven  individual  magazine  ads)  See  also. 

"Strategic  Advertising  and  Attitudes  Toward  Corporations."  Thomas  E  Ryan,  tnc  for 
Time.  "Measuring  Strategic  Advertising  Effectiveness,  Thomas  E  Ryan,  Inc  for  Time. 
fourth  in  series,  1971  (recruitment  recommendation  measurements  at  p,  31)  For 

examples  of  recruitment  ads,  see  "Strategic  Advertising,"  Time,  at  97-99,  See  n,  33  for 
case  histories  of  other  effects  ol  'mage  advertising 

48  Pnvate  communications  with  Mr  Chuck  Ludlam,  Division  ot  National  Advertising.  Bureau 

of  Consumer  Protection  See    Corporate  Advertising  and  its  Function,    The  New  Yorker 

49  "Are  Public  Relations  Executives  Becoming  More  involved  With  Corporate  Advertising  7" 
Public  Relations  Journal.  hJovember  1972  at  25  (of  125  questionnaires  mailed.  89 

responded)  For  1971  survey  results,  see  "How  Public  Relations  Executives  View  Their 

Image  Advertising  Roles,  "  Public  Relations  Journal.  November  1971  at  28  (of  265 
questionnaires  mailed,  1 30  responded,  with  34  9  percent  stating  their  prime  objective  to 

be  to  improve  consumer  relations,  20  5  percent  to  improve  product  sales,  9  1  percent  to 

50  lnlernalRevenueCodeon9S4   S  162E,  2  6 

51  FTC  V  Upern/  &  Hutchinson.  405  U  S  233  (1972)  When  the  FTC  measures  practices 

against  "1he  elusive,  but  congressionally  mandated  standard  of  fairness,  it,  litre  a  court  of 
equity,  considers  public  values  beyond  simply  those  enshrined  m  the  letter  or 

encompassed  in  the  spirit  of."  the  Federal  Trade  Commission  Act 

52  Under  the  Securities  Act  ot  1933.  the  SEC  may  regulate  "offers"  of  securities  for  sale  by  a 

made  unless  a  registration  statement  has  been  filed  with  the  SEC  Between  the  time  it  is 
filed  and  the  time  it  is  approved,  offers  may  be  made  only  it  they  include  the  prospectus 

filed  with  the  SEC  After  it  is  approved,  the  approved  prospectus  must  accompany  the 

offer  The  result  is  that  an  advertisement  might  be  considered  an  offer  which  violates  the 
act  if  a  registration  statement  had  not  at  least  been  tiled  Securities  Act  ol  1933. 1 5  US  C, 
77(b)  and  77(e) 
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unfair  advertisement  But  there  are  lots  of  interpretations  on 
how  that  might  be  construed  The  Commission  has  yet  to  act 
on  this  petition 
Q.  The  FTC  frequently  takes  the  stance  that  misleading 
statements  or  downright  lies  in  advertising  are  effective  The 

one  I  always  hang  up  on— you're  sort  of  guilty  till  proven 
innocent  Because  in  your  omnipotence  you  decide  what  is 
truthful  or  untruthful,  you  assume  that  the  general  public  or 
whoever  the  ad  is  directed  at  automatically  takes  the 
falsehood  as  true  and  the  company  benefits  m  some  way  by 
that 
Auslern:  I  would  like  to  say  that  in  Commissioner  Dennison  s 
speech  which  I  have  been  pnvileged  to  see.  there  is.  in  my 
judgment  the  most  magnificent  and  complete  bibliography 
on  this  area  that  I  have  ever  seen  He  has  madea  monumental 

contribution,  and  I  hope  you  can  -be  first  on  line  to  steal  a 
copy,  as  I  did  But  as  to  the  general  public,  the  regulatory 
yardstick,  if  I  may  quote  a  case,  is  the  ignorant,  the  credulous, 
and  those  who  don  t  think  It  the  Commissioners  m  their 

wisdom  can  say  that  some  message  has  the  tenderKy  or 
capacity  to  deceive  the  functionally  illiterate,  you  ve  had  it  In 
the  absence  of  clear  ground  rules  and  accepting  that  under 
the  legislation  the  Commissioners  can  exercise  judgmental 
evaluation  as  to  the  content  and  the  intent  of  the  communica- 

tions, are  you  not  then  really  driven  to  asking  for  companies 
to  get  pnor  agreement  from  the  Commissioners  as  to  what 

they  plan  to  do'>  And.  secondly,  if  that  is  the  requirement,  how 
in  the  world  could  they  do  it'> 
Dennison:  We  could nt  You  are  talking  about  pre-clearance 
of  advertising  The  Commission  simply  does  not  have  the 
resources  for  doing  this  And  I  certainly  would  think  it  would 
be  very  unwise  for  the  Commission  ever  to  attempt  any 
pre<learance  of  advertising  Im  not  even  sure  we  have 
junsdiction  to  do  so  I  made  a  talk  not  so  long  ago  on  the 
value  of  surveys  with  respect  to  advertising  and  to  determin- 

ing how  a  consumer  reads  the  advertisement  l^ow  I  m  not 
necessarily  saying  that  I  m  substituting  my  great  expertise  to 
which  Mr  Austern  referred,  however,  it  would  seem  to  me 

that  surveys  of  consumers,  how  they  read  the  ad.  before  the 
ad  IS  published,  might  be  of  interest 
Auslern:  You  also  have  got  to  understand  that  in  the 
Commission  s  approach  to  a  marketing  survey— they  do  not 
often  use  a  random  statistical  sample  They  are  very  selective 
in  whom  they  ask 

The  kind  of  survey  they  often  develop  is  comparable  to  a 
policeman  stopping  every  ten  cars  and  saying  Were  you 

speeding'^  Surpnsingiy.  you  get  a  lot  of.  strangely,  nega- 
tives It  you  think  that  I  m  exaggerating  before  Mr  Dennison 

sat  where  he  is  now  sitting  the  Commission  ran  a  survey  on  a 
very  well  known  product  which  is  advertised  by  one  of  the 
men  in  this  room  It  was  a  proprietary  drug,  and  the  FTC 
developed  a  very  line  objective  and  unbiased  questionnaire 
It  said  that  the  Federal  Trade  Commission  was  investigating 
whether  the  advertising  lor  the  product  was  false  and 
whether  it  had  any  therapeutic  value  The  final  question  was 

"Or  Doctor  have  you  ever  recommended  this  product  to 
your  patients'^  That  is  not  a  fabrication.  I  can  show  you  the 
citation 

Many  have  great  skepticism  about  these  so-called  proba- 
bility surveys  as  proof  of  consumer  understanding,  and  I 

am  afraid  some  businessmen  have  often  made  mistakes 

by  putting  too  much  faith  in  them 
Q.  The  consumer  advocates  in  Washington  seem  to  be 
spreading  their  wings  so  damned  wide  that  they  are  ruining 
their  own  credibility 
Auslern:  The  consumer  activists  are  not  losing  credibility 
Unless  you  measure  it  all  by  the  Washington  Post  which 
recently  moved  Ralph  Nader  and  the  others  to  page  6 
because  they  had  something  called  Watergate  for  the  first 

five  But  the  number' ol  consumer  activist  groups  has increased  exponentially 
Second,  they  are  very  well  funded  They  ve  got  a  good  bit 

of  money  I  can  assure  you  that  whatever  Lockheed  spent  in 

Its  crisis  situation.  I  can  name  four  of  these  activist  groups 
that  are  far  better  heeled 

As  tar  as  Mr  Nader  is  concerned,  despite  some  of  the 

scatological  and  slimy  and  sleazy  quotations  falsely  attri- 
buted to  me.  all  of  which  are  wholly  fabricated,  you  ve  got  to 

look  that  one  squarely  in  the  eye  Any  man  who  gets  his  face 

on  the  cover  of  Time  af  age  thirty-one  is.  and  will  continue  to 
be.  significant  That  was  not  a  commercial,  that  is  a  fact 

When  Mr  Nader  wrote  his  book  Unsafe  at  Any  Speed,  / 
think  98  percent  of  the  public  would  have  agreed  to  agree 
that  he  made  a  contribution  The  only  hazard  he  encounters 

IS  that  he's  got  150  research  assistants  how  many  is  it 
now  perhaps  200"^  I  know  he's  got  t .100  applicants  who  are 
able  to  work  virtually  lor  nothing,  as  their  fathers  formerly  did. 

These  young  people  may  have  little  talent  to  make  value 
judgments  and  are  not  too  careful  about  their  tacts  If  what 
they  said  was  examined  by  the  Commission— if  that  ever 

happened— they  would  be  in  trouble  They're  not  too  careful 
about  their  facts  they  haven  t  any  real  experience  in  making 
value  judgments  Some  are  highly  talented,  and  some  are 
completely  wild  Ralph  Nader  has  to  rely  on  all  these  people 

and  does  not  do  what  Mr  Ways  said  last  night  He  hasn't learned  the  art  of  concentration  as  he  did  on  automobiles 

Now  he  s  in  everything  from  pantyhose  to  Indians  and  he 
may  consequently  get  into  trouble  But  if  there  is  anybody  in 
the  room  who  thinks  the  consumer  activist  movement  is 

diminishing,  that  it  won  t  increase,  or  more  important,  that 

many  agencies  m  Washington  won't  be  overreactive  to  it.  I think  he  IS  on  the  wrong  path 

Q.  In  the  eyes  of  the  Commission,  how  many  corporations 
advertising  is  suspect  today  and  roughly,  also,  part  two,  what 
proportion  is  that  of  the  totaP 
Dennison:  I  cant  answer.  I  have  no  idea  The  general 
procedure  is  that  the  Commission  or  its  staff  normally 
initiates  the  investigation  This  may  be  on  the  complaint  of  a 
competitor  It  may  be  on  the  complaint  of  a  citizen  We  gel 
6  000  pieces  of  mail  a  month,  complaining  about  various 
things  The  Bureau  Chiefs  have  to  make  a  value  judgment  as 
to  the  importance  of  the  case— what  its  ultimate  effects  will  be 
as  a  possible  deterrent  to  other  companies  doing  the  same 
type  of  business  from  doing  the  same  type  of  thing  The 
Commission  must  decide  two  things  in  its  judgment,  whether 
a  violation  of  the  law  has  existed  or  does  exist,  or  has  been 
committed  Second,  whether  it  is  in  the  public  interest 
bringing  it  to  action  The  fact  of  the  matter  is  that  our  budget 
IS  about  $30  million  If  Im  not  mistaken,  one  company, 
perhaps  there  s  a  representative  of  il  here  spends  $100 
million  a  year  on  TV  advertising  So  we  are  obviously  limited 
in  what  we  can  investigate  One  of  the  more  effective  things 
we  can  do  perhaps  is  with  our  trade  regulations  rules,  which 
would  indicate  to  you  what  position  the  Commission  would 
take  on  the  particular  issues  with  a  particular  set  of  facts 
Anyhow,  we  are  tied  up  in  court  on  whether  we  have  authority 
to  issue  trade  regulation  rules  I  can  t  give  you  anything 
definite  at  this  time  as  to  the  ultimate  result  of  our  court  case. 

Ludlam:  We  get  the  story  boards  on  all  national  TV  advertis- 
ing We  get  the  story  boards  on  every  ad  run  over  national 

network  television  How  many  of  those  are  actually  looked  at 
by  the  attorney  at  some  point  is  very  hard  to  say  and  how 
many  of  those  result  in  his  taking  the  considerable  time 
necessary  to  investigate  the  facts  of  the  situation  is  also  hard 
to  say  We  have  thirty  people,  thirty  attorneys  in  the  Division  of 
National  Advertising  You  can  imagine,  we  have  ten  attorneys 
working  on  one  of  the  serious  cases  which  you  are  familiar 
with  now— the  analgesic  case 
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Corporate  Communications  in  the 
European  Business  Community 

Joseph  Brouillard 
Vice  President 

Director.  Corporate  Communications  Group 
J.  Walter  Thompson  Company 

What  I  have  here  is  the  result  of  many  conversations  and 

discussions  that  I've  had  with  people  here  in  the  States  who 
have  had  expenence  overseas,  Europe  in  particular,  and  with 
people  in  Europe  advertisers,  consultants,  public  relations 
men,  and  our  JWT  people  in  Europe.  Most  of  my  material  is 
from  this  latter  group 

First  we  defined  our  subject  (corporate  communications) 
to  make  certain  we  were  talking  about  the  same  thing. 
Basically,  interest  is  in  all  types  of  communications  from  a 
corporation  to  all  its  publics.  We  agreed  that  corporate 
communications  is  all  the  ways  a  corporation  or  parent 
company  communicates  to  its  publics  for  purposes  other 
than  immediate  effect  on  the  sales  of  its  goods  and  services. 
Quite  often  corporate  communications  is  defined  as  corpo- 

rate advertising,  corporate  public  relations,  community  rela- 
tions, annual  reports,  and  so  on.  But  that  is  too  narrow,  really. 

Simply,  it's  what  the  corporation  has  to  say  to  whom,  and 
why  The  how  includes  all  types  of  methods  the  corporation 

may  use  to  communicate,  from  the  annual  report  to  sky- 
writing, if  you  will.  I  sometimes  think  the  Goodyear  blimp  is  an 

example  of  sky-writing. 
Looking  at  corporate  communications  in  the  European 

community,  you  get  the  impression  that  it  is  pretty  much  the 
same  way  it  is  in  the  United  States.  The  corporations  talk 
about  the  same  things,  more  or  less;  their  growth,  their 
diversity  products,  and  services.  The  difference  is  that  the 
number  of  companies  employing  corporate  communications 
in  a  deliberate  fashion  is  quite  small,  and  the  dollars  spent  on 
paid  media  less  proportionately.  The  medium  used,  as  far  as  I 
could  determine,  was  just  one,  print.  I  did  see  an  interesting 
corporate  ad,  a  car  card  in  a  London  taxi  cab,  behind  the  wall 
where  the  driver  sits.  It  was  for  Gulf  Oil  Company,  about  its 
services,  all  of  the  products  it  had.  its  diversification,  about  its 
achievements,  its  successes  and  its  future.  It  was  a  lovely 
corporate  ad,  but  the  first  one  I  had  seen  in  a  taxi  cab. 

There  is  not  the  use  of  structured  plans  for  all  corporate 

communications  we  have  in  the  United  States.  There  doesn't 
seem  to  be  evidence  of  total  corporate  communications 
planning 

Unfortunately,  if  wasn't  possible  to  estimate  the  amount  of 
expenditures  on  advertising,  public  relations,  staffing,  annual 
reports,  shareholder  relations,  financial  reporting,  and  all  of 
that.  It  was  possible  to  estimate  expenditures  on  corporate 
advertising  at  least  for  the  U.K. 

Our  people  started  with  the  1971  U.K.  total  advertising 
expenditure,  which  was  590  million  pounds.  From  that  was 
deducted  consumer  advertising  (manufacturers  advertising 
their  products  to  the  consumer),  which  was  271  million 
pounds.  Classified  advertising  amounted  to  119  million 
pounds.  Retail  advertising,  63  million  pounds  Industhal 
advertisinn  which  includes  corporate  advertising,  was  repor- 

ted at  70  million  pounds  It  was  determined  that  government 
and  nationalized  industries  advertising  was  30  million 
pounds  Savings  and  financial,  that  is  banks  and  insurance, 
was  28  million  pounds,  and  the  last  1 0  million  pounds  was  for 
books,  charities,  and  tourism.  Going  back  to  the  industrial 
advertising  segment  (70  million  pounds),  we  were  able  to 

isolate  43  million  pounds  for  trade  and  technical  display 
advertising  and  9  million  pounds  for  classified  ads  in  trade 
and  technical  press.  That  left  18  million  pounds  tor  what  is 

called  in  the  U.K.  'industrial  and  prestige"  adverlising,  which 
is  a  new  term  for  me. 

At  this  point  one  can  at  least  estimate  that  18  million 
pounds  is  the  most  that  is  being  spent  on  corporate 
advertising,  and  that  is  about  3  percent  of  the  total  advertising 
expenditure.  But  upon  a  further  look,  it  was  agreed  that  out  of 
the  1 8  million  pounds.  8  million  was  for  what  w«  call  corporate 

finance  or  "tombstone"  advertising,  leaving  10  million 
pounds  for  corporate  advertising  and  some  industrial  adverti- 

sing in  the  U.K.  in  1 971 .  One  can  then  estimate  that  corporate 
advertising  in  the  U.K.  is  less  than  2  percent  of  the  total  U.K. 
advertising  expenditure  or  about  $25  million  It  could  be  a 
little  higher  or  a  little  lower  than  that,  but  it  is  somewhere  in 
that  neighborhood.  We  do  not  know  what  expenditures  for 
corporate  advertising  are  in  other  countries.  But  in  any  case, 
if  it  is  $25  million  in  the  U.K..  it  is  less  in  any  other  European country. 

The  question  was  asked:  Why  do  European  companies 
spend  money  on  corporate  advertising?  The  answers  ranged 
from  corporate  vanity  to  media  pressure,  heaven  forbid,  to 

existence  of  a  corporate  communications  officer,  to  '  compe- 
tition does  it  so  we  have  to  "  and  to  other  reasons  of  that  type. 

But  when  you  evaluate  the  actual  advertisements,  you  arrive 
at  reasons  that  I  think  are  pretty  much  the  same  as  they  are  in 
the  U.S. 

Awareness  Theme  Most  Commonly  Used 

Corporate  advertising  in  Europe  seems  to  be  centered  on 
these  four  themes.  (1 )  corporate  identity  or  awareness  of  the 
corporation  (to  register  the  fact  that  your  corporation  exists); 
(2)  the  achievements  of  the  corporation;  (3)  the  philosophy  of 
the  corporation  and,  believe  it  or  not,  (4)  social  responsibility 
is  also  evident  in  some  European  corporate  companies.  It 
seemed  to  me  that  the  corporate  identity  or  awareness  theme 
was  the  most  used  in  the  campaigns  I  observed 

We  also  examined  what  "attributes  "  make  up  a  strong 
corporate  reputation,  and  agreed  that  these  nine  areas  seem 
to  be  pertinent  in  Europe  as  well  as  in  the  U.S.: 

Product  Quality 

Area  of  Perceived  Competence 
Leadership 

Research  and  Development Modernity 

Size Service 
Social  Responsibility 

Warmth 
As  for  the  important  publics  for  a  corporate  communicator 

in  the  European  community,  they  are  about  the  same  as  they 
are  in  the  U.S.  They  are:  the  financial  community,  the 
businesscommunity.  employees,  government,  consumers. 

As  I  said  before,  as  far  as  we  could  determine,  print  is  the 
only  medium  used   One  could  substitute  Ihe  Financial  Times 
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for  the  Wall  Street  Journal,  as  the  types  of  publication  used 
are  similar  to  those  used  m  the  U  S. 

Television  is  not  used  for  corporate  advertising  for  a 

number  of  reasons  To  begin  with,  the  so-called  upper 

demographic,  or  If  you  will,  the  "establishment."  is  rarely 
home  in  the  evenings  Although  they  would  like  to  watch  TV, 
their  life  style  prevents  them  from  doing  so  Financial  people 
are  reported  to  be  at  meetings  or  dinners  in  the  evening 
Members  of  Parliament  are  away  from  home  attending 
meetings  and,  as  you  know.  Parliament  holds  night  sessions 
The  other  thing  too  is  that  by  and  large,  in  the  European 

community,  TV  is  spot  TV,  and  it  is  impossible  to  sponsor"  a 
program  even  if  corporate  advertisers  could  afford  to 

And.  finally,  even  spot  TV  is  considered  too  expensive  to 

reach  the  corporate  advertisers'  target  groups 

Measuring  Effectiveness  Difficult 

Measuring  the  effectiveness  of  a  corporate  advertisers 
program  is  difficult  and  expensive  The  target  groups  are 
considered  to  be  too  small  in  actual  numbers  to  make 
researching  them  practical  If  members  of  the  financial 
community.  Members  of  Parliament,  and  other 
thought  leaders  are  your  target  groups,  you  might  find  that 
those  waves  of  research,  say  in  an  18-month  period,  would 
cover  the  same  exact  people  and  your  research  would  have 
more  influence  on  them  than  the  communications 

Here  is  a  list  of  corporate  advertisements  that  we 
examined  American  Electric  Power.  Hertz  (and  I  know  Hertz 
IS  not  a  corporation,  but  a  division  of  RCA  but  it  seemed  to  be 
putting  forth  a  corporate  stance,  so  we  brought  it  in). 
Cameron  Brown.  Vine  Products.  Gulf  &  Western.  Gulf  Oil.  lU 

International.  Taylor  Woodrow.  Crown  Zellerbach.  Cleveland 

Bridge,  and  U  S  Steel  Our  evaluation  of  these  advertise- 
ments indicated  that  they  were  pretty  much  aimed  at  the 

target  groups  we  have  )ust  mentioned  and  they  were  all  using 
the  same  classic  themes  of  corporate  identity  In  addition, 
there  are  these  points  to  be  made  Hertz,  corporate  achieve- 

ments. Gulf  Oil.  corporate  philosophy.  Gulf  &  Western,  social 

responsibility.  U  S  Steel,  the  "we're  involved  "  campaign  is 
over  there  The  interesting  thing  to  note  is  that  most  of  these 
companiesare  American 

What  about  corporate  PR  and  identity  programs''  It  seems 
that  corporate  public  relations  programs  are  much  more 
used  for  corporate  communications  programs  in  Europe  than 

paid-for  advertising  space  Total  expenditures  for  public 
relations  in  terms  of  fees  paid  to  specialized  public  relations 
companies  are  estimated  to  have  been  10  million  pounds  in 
1972  Comparing  this  to  a  1971  corporate  advertising 
expenditure  of  10  million  pounds  you  get  a  pretty  good 
indication  that  PR  IS  really  strong  in  the  U  K  How  much  of  this 
was  spent  on  corporate  public  relations  as  compared  to 
brand  public  relations  is  unknown,  though  it  is  believed  there 
IS  a  clear  trend  toward  corporate  public  relations  It  seems  to 
me  that  this  is  somewhat  the  way  it  was  here  in  the  U  S  some 
yearsago 

I  think  we  were  in  that  period  ten  years  ago  when  corporate 
programs  as  we  know  them  now  were  not  in  existence,  but 
what  we  had  were  pnmanly  corporate  public  relations 

programs 

Social  Responsibility  an  Issue 

But  what  about  corporate  social  responsibility  in  the 
European  business  community?  I  was  really  surpnsed  that  it 
was  as  much  an  issue  there  as  it  seems  to  be  here  But  it  does 
seem  that  the  debate  about  this  theme  or  this  characteristic  of 

a  corporate  reputation  is  as  active  in  Europe  as  it  is  in  the 

United  States  When  we  talk  about  social  responsibility,  we're 
talking  about  how  a  corporation  is  perceived  by  its  publics 
We  agreed  that  a  corporation  becomes  socially  responsible 
by  the  deeds  it  does,  not  by  vi^at  it  says  And  simply  stated 
are  you  being  perceived  as  a  positive  force  in  society,  or  a 
negative  force  in  society? 

In  London,  there  is  much  talk  about  the  social  respon- 

siveness of  business  and  so  forth  .  .  .  very  frothy  talk.  And  it  is 
quite  a  heated  debate  Let  me  quote  from  a  recent  London 

7"/mes  editorial  that  was  brought  to  my  attention:  'Social 
responsibility  is  a  dimension  of  business  which  cannot  be 
ignored  There  is  a  great  urgency  tor  the  business  cunity  to 
build  this  dimension  into  its  thinking  and  practice  In- 

creasingly, the  subscribers  to  the  doctrine  of  the  Chicago 
economist  who  has  denounced  social  responsibility  in 
business  as  a  fundamental  subversive  doctrine  are  being 

relegated  to  the  lunatic  fringe   " Well,  my  colleagues  and  I  do  not  think  that  it  is  fair  to  Milton 
Friedman,  who  I  think  is  the  Chicago  economist  they  refer  to, 
to  relegate  him  to  the  lunatic  fringe  I  think  we  agree  here  and 
in  Europe  that  there  is  a  great  deal  to  be  said  in  favor  of 
businessmen  concentrating  on  their  )obs  as  businessmen, 
but  nevertheless,  they  should  structure  their  organizations  In 
a  way  that  will  make  them  socially  responsive  to  our 
ever-changing  environment  We  agree  wtih  Max  Ways  that 
the  ma)or  issues  of  social  progress  will  be  prosecuted  by 
government  through  its  legislative  and  fiscal  policies  We  also 
think  that  despite  all  of  the  high-sounding  talk  by  many 
people  in  and  out  of  business,  this  is  what  will  happen 

Now  what  about  the  corporate  personality,  which  is 
something  of  interest  to  us  We  re  always  trying  to  determine 
the  personality  of  this  company  or  that  company  We  saw 

today  that  Greyhound  uses  a  very  American  As  Apple  Pie  " 
personality  in  getting  its  story  across  As  we  are  interested  in 
this,  our  friends  in  Europe  are  also  taken  up  with  the  subject.  I 
am  sure  you  are  all  familiar  with  the  various  techniques  that 
we  use  to  determine  the  corporate  personality,  but  here  is  a 
technique  which  was  developed  by  JWT  London  that  I  think 
you  will  find  interesting  and  maybe  charming  too  May  we 
have  the  film,  please  (Film  shown  here  in  vi*iich  sidewalk 
interviews  asked  respondents  to  personify  corporations  ) 

For  our  London  people  (and  I  agree)  this  film  convinces 
them  that  a  corporate  image  of  considerable  richness  and 

complexity  does  exist  in  people's  minds  And  furthermore, 
ordinary  people  are  much  more  intelligent  and  observant, 
understanding  and  articulate  than  we,  the  professional 
communicators,  give  them  credit  tor 

Increased  Activity  Without  Dramatic  Change 

It  I  may  sum  up  quickly,  corporate  communications  in 
Europe  now  is  certainly  not  at  the  level  it  is  in  the  United 
States  But  it  will  be  of  much  greater  interest  in  the  next  five 
years  than  it  was  in  the  last  five  years  European  corporations 
or  multi-national  companies  communicating  in  Europe  will 
need  more  research,  more  intelligently  analyzed  and  more 
thoughtfully  applied  so  that  they  and  their  professional 
communicators  can  set  valid  objectives  whose  achievements 
can  be  evaluated 

In  the  U  S  we  are  just  nowdeveloping  corporate  communi- 
cations programs  that  are  fully  integrated  for  all  corp>orate 

messages  to  all  target  publics  and  are  structured  to  relate  to  a 
common  set  of  corporate  communications  objectives  This 
has  not  yet  started  in  the  European  community  as  far  as  we 
can  determine  More  and  more  companies  will  be  starling 
communications  programs  in  the  European  community,  and 
this  development  will  be  led  by  U  S  and  other  multinafional 
companies  However,  they,  like  everybody  else,  will  have  to 
evaluate  their  situation  and  presence  country  by  country  and 
acknowledge  that  although  each  country  is  different,  a 
completely  different  program  for  each  country  will  not  be  the 
solution  either  Most  people  agree  that  In  Europe  there  will  be 
gradual  developments  in  corp>orate  communications  along 
existing  lines,  rather  than  any  dramatic  change 
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QUESTION  AND  ANS  WEB  PERIOD 

0.    Did  you   find   very  much  evidence  of  advertising   by 
multinational  companies  from  other  countries.  Japanese. 
Middle  East,  or  Eastern  .  .  .? 
A.  Japanese,  certainly 
Q.  Was  It  corporate  or  mostly  products? 
A.   It  was  corporate  finance,  actually    Very  heavy  with  the 
Financial  Times    There  is  a  lot  of  that  going  on.  German 
companiesare  very  prominent  in  the  corporate  area 
Q.  Did  you  find  a  concentration  in  the  corporate  programs 

coming  from  American-based  companies? 

A.  Primarily?  That's  where  they  came  from.  In  some  cases  you 
don  t  know  what  a  company  is  trying  to  achieve,  so  you  can 't 
really  evaluate  it.  But  there's  certainly  a  lot  in  the  Financial 
Times,  the  Paris  Herald-Tribune.  I'm  not  sure  whether  that  is 
just  Americans  talking  to  Americans,  although  there  are 

certainly  a  lot  of  non-U.  S.  companies  in  the  Paris  Herald- 
Tribune,  as  well  as  in  the  Financial  Times.  So,  they  must  be 
going  after  the  same  publics.  But  it  is  phmarily  American 
companies  or  multinational  companies. 
Q.   How  much  tie-in  did  you  observe  between  American 
parent  companies  and  their  foreign  affiliates  in  Great  Britain, 
France,  and  Italy?  How  much  of  a  variance  were  you  able  to 
ascertain?  A  connection  between  a  foreign  subsidiary  and 
the  parent  company? 
A  Not  much,  as  a  matter  of  fact.  It  was  usually  the  American 
company  itself,  rather  than  the  affiliate  company.  Some 

companies  don't  really  have  any  corporate  advertising.  We know  Ford  does  not  advertise  Ford  of  the  U.K.  as  a 

corporation.  Actually,  that  is  one  of  the  questions  our  clients 
are  asking  us.  What  should  we  do  in  these  countries?  Should 
we  relate  to  the  American  company  as  a  multinational 
company,  or  should  we  just  concentrate  on  our  German 
operation  or  our  French  operation?  And  the  trend  seems  to 
be  to  relate  to  a  multinational  overview.  Not  blatantly 
American,  but  indicating  a  lot  of  locations  rather  than  just 
corporate  headquarters. 
A.  Would  you  in  this  respect  say  that  English  has  become  the 
business  language  of  Europe,  so  to  speak? 

O.  I  don't  think  so.  The  U.K  seems  to  always  lead  in  these 
things,  as  most  of  you  may  know.  And  it  is  just  that  a  lot  of 
these  ads  and  programs  are  started  in  the  U.K.,  but  they  will 
develop  in  their  own  countries  in  their  own  languages,  in  their 
own  publications.  The  Wall  Street  Journal  and  Paris  Herald- 
Tribune  /  think  are  read  in  Europe  because  they  are  in 

English. 

A   Is  there  much  inhibition  by  government  on  advertisers, 
fina  ncial  advertisers  or  any? 
A.  Not  that  I  know  of 
Q.  How  much  real  research  did  you  do  interviewing  the 
financial  community,  for  example,  in  London  or  Switzerland, 
to  determine  the  bias  which  my  company  feels  exists  We 
have  been  doing  some  advertising  over  there  We  do  very 
little,  first  of  all,  and  this  is  deliberate,  basically  an  annual 
report  ad  because  no  one  quarrels  with  your  right  to  give  a 
progress  report  The  feedback  we  had  both  in  Switzerland 

and  London,  and  I've  had  a  man  over  there  every  two  months, 
indicates  they  are  generally  very  disinterested  in  American 

corporations'  advertising.  That's  my  judgment 
A.  Feedback  from  whom? 
Q.  The  financial  community.  From  the  investment  people. 

From  Swiss  bankers.  Investment  people  really  don't  believe 
very  much  in  the  typical  American  ad  that  runs.  You  have  a 
product  to  advertise,  this  they  understand.  The  question  is 
why  would  companies  do  these  things?  They  can  understand 
your  running  an  annual  report  ad  and  telling  what  your  results 
were  and  telling  about  who  you  are,  if  you  changed  your 
name  as  we  did.  Only  last  month.  I  was  in  Switzerland  and  got 

that  feedback  from  a  banker  who  said  "Just  a  waste  of 
money"  in  his  judgment  because  unless  you  are  selling 
products  to  that  country,  why  do  very  much  of  this?  Do  you 
have  any  feedback  like  that? 

A.  Well,  if  you  don't  have  a  purpose,  a  need  to  establish  a 
presence  in  that  country,  lagree  with  the  banker.  However,  it 
is  our  experience  that  most  members  of  the  financial 
community  will  not  admit  to  being  influenced  by  advertising 
in  Europe,  in  the  U.S..  or  anywhere  else.  But  we  know 
differently,  and  we  know  that  advertising  will  get  you 
awareness  and  high  awareness  will  get  you  a  favorable 

disposition. 
Q.  I  referred  to  the  International  Tribune  which  we  found  was 

read  quite  well,  from  the  feedback  we  had.  We  had  tremen- 
dous response  to  an  ad,  just  one  ad  at  one  time  pulled  many 

more  responses  that  I  would  have  guessed  it  would.  But  he 
was  referring  to  that,  saying  that  some  American  ads  he  sees 
in  there  .  .  .  he  can  t  figure  out  why  they  are  there.  He  said  it  is 
for  financial  interest,  for  the  financial  community,  which  is 

whatitwas,  of  course,  but  it  didn't  ring  any  bells,  apparently. 
A.  But  I  suppose  the  American  financial  community  would  tell 
you  the  same  thing.  But  we  know  they  are  influenced. 

Q.  That's  right. 
A.  If  you  had  a  reason  to  be  there,  it  will  work  as  ive//  as  it 
works  here. 

JOSEPH  BROUILLAHD 
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Should  a  Company  Promote 
Its  Own  Stock? 

CarolJ.  Loomis 
Board  of  Editors 
Fortune 

Gentlemen,  it  is  very  pleasant  to  be  with  you  today  and  to 
share  this  platform  with  Jones  Yorke  I  am  also  always 
pleased  to  be  on  the  same  program,  or  m  the  same  issue  of 
Fortune,  with  my  feltow  staff  member.  Max  Ways,  who  spoke 
to  you  on  Wednesday  Max.  I  understand,  covered  some  fairly 
high-minded  topics  concerning  business  conduct 

We  also  think  about  seamier  things  at  Foriune  and  today 

we  get  down  to  one  of  these— the  question  Should  a 
company  promote  itsown  stock' 

This  IS  a  question  out  of  which  I  have  gotten  some  mileage 
before  It  was  the  title  of  an  article  I  wrote  for  Foriune  in 
December,  1965  Our  answer  to  the  question  then  vias  Yes. 
a  company  should  promote  its  stock  Arxl  I  will  not  keep  you 
in  suspense  about  my  answer  now  I  am  not  so  (ickle  as  to 
have  changed  my  mind  I  still  think  the  answer  is  yes 

I  even  think  so  tor  most  ot  the  same  reasons,  and  m  a 

moment  I  am  going  to  reframe  these  to  (it  today  s  conditions 
and  remind  you  what  they  are— not  that  I  really  think  this 
particular  audience  ever  quite  loses  sight  o(  those  reasons 
But  first  I  would  like  to  note  that  these  reasons  are  so  good  it 
almost  seems  strange  the  question  needs  to  be  asked  Of 
course  a  company  should  promote  its  slock  But  here  we  are 
calling  the  matter  into  question 

That  we  do  so.  I  think,  reflects  several  factors  First,  there  is 
clearly  a  problem  about  that  word  promote  Handy  though 
It  may  be  (or  the  headlines  o(  articles  and  speeches,  it  does 
have  a  sort  of  unsavory  connotation  This  (act  has  even  been 
recognized  in  the  dictionary  If  you  dig  deep  into  the 

definition  of  "promote,"  working  your  way  down  to  about  the 
sixth  definition,  you  find  that  the  word  means  to  obtain  by 

cunning  or  tnckery  "  Obviously  that  is  a  definition  we  wish  to 
relegate  very  quickly  to  the  shredder— or  perhaps  I  should  say 
to  the  burn  bag  The  legitimate  dedmtion  (or  our  purposes  I 
think,  is  to  be  found,  happily  a  notch  or  two  higher  in  the 
dictionary  Promote,  so  it  says  is  to  present  a  product  for 
consumer  acceptance  For  our  purposes  here  I  would 
make  that  definition  a  bit  more  specidc  To  promote  your 
stock,  let  s  say  IS  to  present  It  for  consumer  acceptance  (airly 
and  (actually,  with  the  goal  o(  secunng  a  pnce  (or  it  that 
adequately  recognizes  its  underlying  value 

Another  problem  I  think  is  that  slock  promotion  is  too 
often  done  for  the  wrong  reasons  I  asked  a  well-known 
financial  PR  man  recently  i(  he  had  written  anything  on  the 
legitimate  reasons  (or  promoting  one  s  stock  Oh.  he  said, 

•you  mean,  to  fight  off  raiders  and  things  like  that  I  am 
afraid  that  is  not  what  I  meant  Stock  promotion  should 
always  be  done  in  the  interest  of  the  company-<n  the  interest 
o(  Its  shareholders— and  at  least  part  o(  the  time  the 
preservation  o(  the  existing  management  is  not  in  the 
company  s  interest  Managements  which  only  worry  about 
their  stock  pnce  because  they  want  to  (end  off  raiders  are 
usually  foremost  among  those  who  do  not  deserve  preserva- 
tion 

A  third  problem  is  that  even  those  managerT>ents  who  do 
promote  their  stocks  in  the  interests  o(  their  shareholders 
sometimes  do  it  with  a  strong  sense  o(  embarrassment    A 

company  s  executives,  after  all.  are  usually  among  its  larger 
stockholders,  and  beyond  that  they  typically  hold  options 
Clearly,  these  executives  are  going  to  be  among  the  chief 

benedciaries  i(  their  company's  stock  goes  up  It  is  a  (act  that 
makes  many  managers  somewhat  sel(-conscious— a  little 
detensjve  about  any  drum  beating  they  do  (or  their  stocks 

My  advice  would  be  to  stop  being  sei(-conscious.  to  stop 
being  at  all  detensive  about  any  honest,  straightforward, 
law-abiding  steps  you  may  take  to  try  to  improve  the  publics 
opinion  o(  your  stock  There  are  |ust  too  many  good  reasons 
why  you  should  be  doing  exactly  that 

The  good  reasons  start  with  the  (act  that  a  company  s 
stock  is  Its  currency  It  is  currency  that  can  be  used  in  a 
merger— to  buy  another  company,  or  a  pari  o(  another 
company  And  it  is  currency  that  can  be  used,  on  those 
occasions  when  a  company  makes  a  public  otfenng  of  its 

stock,  to  buy   cash  " Naturally,  when  a  company  uses  its  stock  to  buy  assets— be 
these  cash  or  companies— it  wishes  to  buy  cheaply— or.  in 
other  words,  to  give  up  as  (ew  shares  as  possible  (or  what  it  is 
buying  And.  )ust  as  naturally  the  higher  the  pnce  of  a 
company  s  Stock— the  higher  the  price  in  relation  to  that 
company  s  earnings— fhe  better  off  it  is  as  to  the  number  o( 
shares  It  must  give  up 

I. T. Land  Putnam't 
When  I  wrote  that  article  seven  years  ago.  the  merger 

movement  had  lots  o(  steam  behind  it.  and  today  some  that 
has  disappeared  However,  there  is  no  shortage  of  merger 
situations  that  point  out  very  graphically  today  what  a 

company  s  stock  pncecandofor  it— or  fo  if  My  own  choice  of 
an  example  is  a  company  that  requires  very  little  introduction. 
International  Telephone  &  Telegraph,  I  T  T  ,  as  you  know,  is 
barred  by  the  antitrust  agreement  that  it  signed  (rom  making 
major  acquisitions  m  this  country  but  that  does  not  mean  it 
cannot  make  small  acquisitions— and  it  has  been  doing  so  In 
one  of  Its  latest  acquisition  moves,  it  announced  in  January 
that  It  would  acquire  G  P  Putnam  s  Sons,  the  book  publisher 
I  T  T  stock  was  then  about  52— around  tvselve  and  a  hall 

limes  1973  estimated  earnings— and  the  company  said  it 
would  give  (our-tenths  of  a  share  o(  its  stock  (or  every  one 
share  o(  Putnam  That  was  going  to  give  the  Putnam 
shareholders  the  equivalent  o(  about  $20  a  share  (or  their 

stock  which  works  out  to  about  eleven  limes  Putnam's 
estimated  1973  earnings  The  higher  p  e  prevailing  on 
I  T  T  s  stock  meant  that  the  merger  would  have  a  positive 

e((ect  on  I  T  T  s  1973  earnings— not  much  of  an  effect 
because  Putnam  is  a  very  small  company,  but  still  it  was  to  be 

positive But  then  ITT  was  caught  up  once  again  in  the  Chile 
controversy  and  began  to  see  its  stock  price  (all  By  March 
the  stock  was  m  the  low  40  s  At  that  point.  Putnam,  no  longer 
in  line  to  get  $20  a  share,  said  no  deal  unless  you  raise  the 
ante— and.  rather  surpnsingly.  I  T  T  did  It  would  nowoKer.  it 
said  not  the  fourth-tenths  of  a  share  ongmally  negotiated, 
but  instead  nearly  one-^al(  a  share  I  T  T  s  newoder  was  the 
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result  of  a  very  simple  fact;  its  currency— its  stock— had 
depreciated  in  value.  As  a  matter  of  fact,  it  had  fallen  to  the 
point— ten  times  earnings— that  the  merger  appeared  likely  to 
slightly  hurt  its  1 973  earnings,  rather  than  helping  them. 

The  final  chapter  in  that  story  is  that  I.T.T.  has  since  fallen 

to  the  low(  30's  and  the  Putnam  deal  is  off  entirely— or  at  least 
"indefinitely  postponed."  Now  obviously,  the  loss  of  Putnam 
is  not  going  to  make  or  break  I  T.T.  But  just  as  obviously,  this 
example  indicates  why  a  company  has  got  to  worry  about  the 
price  of  its  stock. 

For  another  example,  make  a  slight  alphabetical  move 
from  I.T.T.  to  A.T.&T.  That  company  has  been  saying  publicly 
for  a  couple  of  years  or  more  that  it  needs  to  raise  equity 
capital  to  balance  the  huge  amounts  of  debt  it  has  added  to 
its  capital  base.  But  A.T.&T.s  stock  has  been  selling  below 
book  value,  and  any  stock  offering  made  at  prices  below 

book  would  dilute  the  existing  stockholders'  equity.  So 
A.T.&T.  has  had  to  wait— doing  what  it  can,  in  the  meantime, 
to  raise  both  its  profitability  and  its  stature  in  the  publics  eye. 

Improvements  in  the  value  of  its  currency  are  a  direct 
benefit  to  a  company.  But  I  also  think  of  a  good  stock  phce  as 
having  indirect  benefits  in  the  sense  that  this  price  is  likely  to 

influence  the  attitudes  of  all  of  the  company's  publics— its 
customers  suppliers,  employees,  and  shareholders.  When  a 

company  Is  well  regarded  by  the  market,  its  customers  think 

better  of  its  products;  suppliers— and  let's  include  in  that  term 
banks  and  other  lenders— are  more  eager  to  do  business; 
executives  and  other  employees  are  easier  to  get  and  keep; 
and  stockholders  are  naturally  more  content,  too.  Take  such 
companies  as  I.B.M.  and  Xerox;  there  is  little  doubt  in  my 
mind  that  their  great  performance  in  the  stock  market  has 
helped  further  the  image  of  them  as  fine  and  successful 

companies— and  thereby  aided  their  sales. 
I  have  now  run  through  both  the  direct  and  indirect 

benefits  that  flow  from  a  good  stock  phce,  and  have  given  you 

my  opinion  that  a  company  has  both  the  right— and  the 
obligation— to  promote  its  stock  As  to  how  you  go  about 
that— now  there's  another  question,  and  I  am  very  glad  that 
my  topic  neither  requires,  nor  does  time  permit  me  to  try  to 
ansvk«r  it  I  only  know  that  it  is  a  very  tough  job— made 
particularly  so  at  this  moment  by  a  stock  market  that  seems 
determined  to  drive  down  most  stocks  to  incredible  bargain 
levels 

It  is  not  a  very  agreeable  time  to  be  promoting  stocks.  But 
there  Is  probably  no  time  when  the  job  can  be  neglected— it  is 
too  important.  And  just  think  of  this:  Fo'  years  you  have 
probably  been  telling  people,  subtly  and  otherwise,  that  your 
stock  is  a  bargain.  These  days  you  can  even  say  it  truthfully. 

CAROL  J  LOOMIS 
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Should  a  Company  Promote 
Its  Own  Stock? 

A.  Jones  Yorke 
Executive  A  ssistant  to  the  Chairman 
Paine,  Webber.  Jackson  &  Curtis 

Fundamental  to  the  operation  of  Our  capital  market  system 
IS  a  continuous  flow  of  information  to  investors  covenng 
publicly  traded  corporations  Without  this  flow  the  system 
simply  would  not  work 

Over  the  years  a  rather  elaborate  web  of  disclosure, 
interpretation  and  transmittal  of  information  to  the  investing 
public  has  been  developed  Clearly  the  corporation  itself  is  at 
the  very  heart  of  this  process  The  basic  raw  data  flows  from 
the  company  and  to  a  certain  degree  the  form  of  this 
information  flow  is  dictated  by  the  various  regulatory  agen- 

cies—the SEC.  states  and  exchanges  The  problem  arises  m 
the  system  as  to  how  this  information  is  interpreted,  by  whom. 
and  perhaps  even  more  basic,  whether  or  not  it  is  noticed  at 
all.  We  are  all  aware  that  there  is  an  almost  infinite  amount  of 

financial  news  seeking  outlets  Further,  the  raw  news  itself 
does  not  necessarily,  standing  alone  mean  anything  to  the 
investor 

Here  IS  when  the  question  arises— should  the  company 

promote  its  own  stock"? 
Obviously  equity  and  debt  secunties  feed  the  growth  of  a 

corporation  and  the  higher  the  degree  of  acceptance  of  these 
secunties  by  the  investing  public,  the  easier  it  is  to  raise 
additional  funds,  make  acquisitions,  reward  executives  for 
perlormance.elc 

Corporations  take  every  conceivable  position  as  to  how 
active  they  are  in  calling  attention  to  their  own  securities 
—from  the  barest  financial  statements  issued  quarterly  to 
setting  up  elaborate  departments  that  some  have  even 
informally  called  keepers  of  the  p  e  ratio  In  my  view  there  is 
nothing  wrong  in  this  and  in  fact  a  great  deal  of  good  can 
come  from  active  company  involvement  m  the  information 
dissemination  process  to  investors  both  current  share- 

holders and  those  who  potentially  are  shareholders 
The  pnme  responsibility  for  disclosure  is  the  corporation  s 

—what  IS  done  with  It  falls  into  a  never-never  land 
If  the  corporation  can  get  the  investment  researcher  to 

take  note  of  the  information  to  give  a  hard  look  at  the  facts 
then  the  corporation  has  done  itself  and  the  investor  a 
service  If  It  can  get  the  investor  to  be  interested  and  to  look  at 
the  factual  and  ar«lytical  information  available,  then  a 
service  has  been  performed 

Today  the  pressure  is  for  more  disclosure,  not  less  The 
SEC  has  even  said  that  projections  can  be  used,  and  has 
encouraged  corporations  to  provide  factual  information  even 
dunng  the  registration  period  tt  has  also  encouraged 
corporations  to  include  more  information  in  the  annual  report 
and  to  present  it  m  a  way  that  can  easily  be  interpreted  by  the 
investing  public  As  I  m  sure  you  are  aware,  even  the  holiest 
of  holies  the  prospectus  has  been  livened  up— colored 
pages  of  products,  etc  So  the  regulating  agencies  are 
encouraging  the  corporations  to  do  more— not  less 

There  IS.  however,  nsk  involved  in  this  area— anyone  that 
reads  the  papers  these  days  sees  the  phrase  inside 

information  and  even  from  time  to  time  securities  fraud  ' 
We  all  have  heard— and  being  with  a  maior  retail  house  l  can 
attest  to  It— the  statement  that  the  individual  investor  is  not  m 
the  market.  He  feels  that  he  is  not  m  the  mainstream  of 

information,  he  is  the  last  to  know 
These  concerns  are  at  the  heart  of  the  problem  it  is  one 

vast  area  of  gray,  but  the  shading  is  beginning  to  change. 
There  hav«  been  a  number  of  cases  that  approached  the 
question  of  what  is  matenai  and  what  is  inside  information. 
The  commission  is  now  working  on  guidelines  that  will  help  in 
this  particularly  sensitive  area  I  would  not  look  for  answers  to 
all  the  questions  in  specific  terms,  and  would  suggest  that  the 

approach  be  one  of- if  there  is  doubt,  release  the  information 
publicly 

This  really  puts  a  burden  on  the  company  and  the  danger, 
of  course.  IS  that  rather  than  take  any  chance,  the  flow  of 
information  will  be  cut  off  If  this  occurs  there  will  be  an  even 

more  serious  undermining  of  investor  confidence  than  now 
exists  The  dual  approach  of  company  disclosure  and 
interpretation  by  investment  company  research  is  basic  to 
SEC  thinking  and  forms  the  basis  for  Wall  Street  customer 
service  To  cut  oft  this  flow  would  do  extensive  damage  to  the 

system 
What  all  this  suggests  then  is  that  a  great  deal  of  good  can 

and  does  come  from  the  company  keeping  the  investment 
community  informed  I  have  avoided  using  the  term  promote 
because  this  suggests  that  only  the  good  news  is  put  out 
Over  time,  this  simply  will  not  work  Speaking  as  a  former 
analyst,  you  get  to  know  who  is  shooting  straight  with  you  and 
you  tend  to  ignore  those  that  are  constantly  telling  you  things 
are  great  vwhen  the  economy  is  falling  to  pieces  It  s  tough  to 
say  things  aren  t  too  good  but  over  time  there  is  little  doubt 
that  you  gam  acceptance  and  therefore  support  when  you 
tell  It  like  It  IS 

All  of  you  have  seen  research  reports'  written  by  the 
company  for  the  company  and  distnbuted  as  objective 
documents  A  dangerous  way  to  go  about  getting  accept- 

ance and  one  that  is  fading  from  the  scene 

Analyst  meetings  that  overstate  the  outlook  also  will  in  the 
future  be  viewed  as  suspect  After  ail  if  the  earnings  are 
going  to  be  down,  sooner  or  later  it  is  going  to  tie  known  and 
the  company  stock  will  sutler  probably  more  than  it  would 
have  if  an  indication  of  trouble  was  pointed  out  before  the 
tact  Credibilityof  management  IS  lost 

Let  s  get  back  to  the  question  of  mside  information  for  a 
minute  The  commission  has  m  recent  years  seen  a  number 
of  cases  m  which  mside  information  was  disseminated  as 

research  in  exchange  for  brokerage  commissions  Compa- 
nies have  toed  to  protect  friendly  analysts  from  being 

surpnsed  by  a  bad  earnings  report  by  letting  them  know  in 
advance  that  bad  news  was  coming  This  information  finds  its 
way  to  institutions  What  happens,  of  course,  is  that  all  parties 
become  insiders  and  therefore  are  subject  to  restrictions  in 
selling  Needless  to  say  institutions  will  overtime  get  gun  shy 
about  listening  to  inside  information- at  least  that  is  the  hope 

But  what  does  a  company  do''  The  best  thing  to  do  is  to 
release  information  as  soon  as  possible  to  counter  grossly 
inaccurate  information  when  it  becomes  apparent  that  it 
could  have  a  matenai  impact  and  keep  a  flow  of  information 
available  to  the  financial  community 

The  SEC   has  given  recognition  to  the  fact  that   most 
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companies  have  projections  of  earnings,  which  in  many 
cases  seep  into  the  public  domain.  The  problem,  as  recently 

pointed  out  by  Chairman  Cook,  is  that  outsiders  can't  be  sure 
whether  the  estimates  are  management's  or  outsiders'. 
Further,  estimates  are  made  using  assumptions;  by  them- 

selves estimates  may  be  quite  misleading.  For  this  reason  it 
makes  a  great  deal  of  sense  for  the  corporation  to  spell  out 
basic  assumptions  it  if  is  going  to  use  earnings  projections  in 
public  releases  Further,  the  commission  will  require  that 
corporations  making  projections  update  them  when  material 
changes  take  place,  and  after  the  fact  compare  them  with 
actual  results.  There  has  been  some  experience  in  the  use  of 
projections  in  the  U  .K.  and  it  has  worked,  but  interestingly  the 
projections  are  not  made  by  the  company  but  by  Its  auditors. 
The  commission  has  also  stated  that  giving  general  agree- 

ment to  estimates  such  as  "If  Is  reasonable"  would  constitute 
projections  by  the  corporation.  There  is,  of  course,  concern 
that  if  the  projections  prove  wrong,  the  company  will  be 
exposed  to  liability.  In  statements  the  SEC  has  said  that  it 
feels  that  earnings  projections  made  in  good  faith  and  based 
on  reasonable  assumptions  should  not  expose  the  company 
to  suit,  but  the  commission  hopes  to  clarify  this. 

Today,  more  than  ever,  the  public  needs  to  feel  that  it  is 
getting  information  about  public  corporations.  Yet  we  see 
again  and  again  the  problem  of  inside  Information  and  fraud 
in  the  press.  It  is  a  most  difficult  area.  In  a  sense,  when  one 
answers  In  the  affirmative  that  companies  should  promote 
their  secunties,  the  advice  does  in  tact  potentially  expose  the 
company  to  possible  liability.  There  is  no  easy  answer  You 
must  keep  your  stockholders  Informed,  you  should  keep 
investors  generally  abreast  of  developments,  it  helps  if  your 
present  customer  base  and  potential  customers  hear  about 
the  company,  but  it  could  be  extremely  damaging  if  you 
overdo  It— If  you  destroy  rather  than  build  confidence  by  an 
unbalanced  presentation.  The  days  ot  the  hard  sell,  tell  them 
anything  but  keep  the  stock  up,  are  over  We  are  in  an  era  of 
tell  them  the  facts,  even  give  an  interpretation,  but  have  it 

based  on  reasonable  assumptions,  and  make  sure  It's  made available  to  all.  It  would  seem  that  on  the  one  hand  the 

regulators  say  tell  it  to  them,  disclosure  is  the  rule,  but  on  the 

other  hand  you  run  risks  in  doing  so.  It's  still  gray,  but  worth doing. 

QUESTION  AND  ANSWER  PERIOD   

O.  Carol,  in  your  observations,  and  you  have  researched 
many  plans  and  watched  them  unfolds  who  has  done  the  best 
job  of  promoting  a  stock  and  what  has  been  the  medium  that 
has  been  used? 

Loomis:  Well,  asamatterof  fact  I  was  just  trying  to  think  of  the 
best.  I  would  say  that  my  friends  on  the  advertising  side, 
naturally,  want  me  to  teli  you  that  ft  is  Fortune.  Actually,  I 

would  think  that  the  manner  of  promoting  one's  stock, 
though  It  very  much  includes  media,  extends  beyond  them. 
For  this  speech  I  actually  tried  to  think— because  we  on  the 
editorial  staff  of  Fortune  are  naturally  the  targets  of  stock 
promotion  programs— of  what  it  was  that  made  me  feel  good 
about  a  company.  I  mean  practically  any  company  that  you 

could  mention;  no  I  won't  go  that  far— a  lot  of  companies  that 
you  could  mention,  I  would  say  right  away,  gee  that's  a  good 
company  or,  I  don 't  think  so  much  of  that.  But  the  problem  is 
trying  to  discover  exactly  why  I  think  that.  And  I  finally 
decided,  in  thinking  about  this  speech,  and  then  decided  to 

drop  the  whole  problem,  that  it's  a  kind  of  mosaic,  that  it's 
built  up  over  the  years.  It  undoubtedly  is  furthered  from  time 
to  time  by  personal  contacts  that  I  have.  If  I  talk  to  a  guy  that  I 
like  at  the  company  and  he  is  nice  and  helpful  and  obviously 
knows  what  he  is  doing,  that  helps  me  as  far  as  my  attitude 
about  the  company  goes.  The  question  of  what  company  has 
done  the  best  job  of  promoting  its  stock  is  a  difficult  one. 

I  can  think  of  one  company,  which  isn't  even  publicly 
owned,  that  I  feel  has  done  a  very  good  job  of  promoting  its 
stock.  And  that  has  to  be  Salomon  Brothers.  About  twelve 

years  ago  they  began  to  try  to  do  something  about  furthering 

their  image  in  the  public's  mind  and  they  hired  a  very  astute 
PR  man.  and  what  they  have  done  has  included  a  number  of 
things.  One  v^s  that  they  began  to  make  themselves  very 
available  to  the  press— never  pushed  themselves  on  the 
press— most  responsible  publications  do  not  war7f  to  feel  as  if 
they  are  being  pushed.  They  are  in  the  business  of  knowing 
when  a  subject  is  a  good  subject  to  write  about  and  usually 
you  should  just  tell  them  what  the  subject  is  and  let  them 
make  the  decision  from  then  on.  If  you  do  anymore  than  that 
it  will  work  adversely  for  you.  But  in  this  case,  Salomon 
Brothers  actually  said  to  the  Wall  Street  Journal:  Look,  when 
you  have  a  new  reporter  and  he  needs  to  know  something 

about  the  bond  market  why  don 't  you  have  him  come  up  and 
spend  a  week  with  us  and  he  could  just  sit  there  and  observe 
exactly  what  we  are  doing.  They  also  began  to  have  lunches 
when  they  had  something  to  say,  and  only  then,  which  is  a 
very  important  thing.  And  they  also  began  to  run  an 
advertising  program  that  had  to  be  one  of  the  best  around. 

Originally  it  was  "Supermarket"  and  since  then  it  has 
changed  into  "The  Room  "  In  the  meantime,  they  were 
providing  a  service  that  very  much  needed  to  be  provided. 
Now  I  think  that  was  when  the  market  had  moved  into  a  stage 
where  large  blocks  of  stock  were  not  being  traded  on  the 
floor  but  were  being  traded  up  in  the  rooms  of  institutional 
brokers  and  they  became  the  leader  in  that  Through  all  of 
these  things,  I  think  that  the  public  gradually  began  to 
recognize  that  Salomon  was  really  one  of  the  very  forward- 
looking,  responsible  brokerage  firms  fulfilling  a  need.  And 

perhaps  that's  the  real  key:  it's  the  fact  that  they  were 
providing  a  service  and  doing  a  job  that  very  much  needed  to 

be  done.  And  people  began  to  recognize  it.  It's  a  long 
ansv/er.  .  . 
O.  Could  I  ask  a  question.  Who  is  the  spokesman  for 
Salomon? 
Loomis:  Bill  Salomon,  usually. .  .  .  Is  that  what  you  mean?  He 
normally,  and  they  have  a  number  of  other  top  executives 
who  also  are  their  spokesmen.  And  they  just  do  a  hell  of  a 

good  job O.  fvlaylask  Carol  what  she  thinks  of  earnings  forecasts? 
Loomis:  Well,  journalists  have  one  strong  bias,  they  like  every 
bit  of  information  that  anybody  will  possibly  give  them,  so  for 
that  reason  I  would  be  in  favor  of  earnings  forecasts,  if  carried 
outin  a  responsible,  thoughtful  way.  Abiding  by  all  the  laws  or 
all  the  understandings  that  the  SEC  is  projecting  to  the  whole 
question,  I  think  we  would  end  up  with  some  more  to  write 

about  as  a  result  of  earnings  forecasts.  Obviously  they  aren  't 
always  going  to  turn  out  to  be  right  and  the  reasons  that  they 

didn  't  are  in  most  cases  likely  to  make  good  business  stories. So  I 'mall  for  it. 

O.  When  you  were  talking  about  forecasts,  you  mentioned 
that  there  is  certainly  some  apprehension  about  possible 
liability  to  the  company.  What  about  the  inside  or  outside 
directors?  Are  they  going  to  get  gun-shy  of  these  earnings 

forecasts  if  they're  being  held  under  fire  by  a  suit  by somebody? 

Yorke:  Well  the  outside  directors  today  are  getting  pretty 

gun-shy.  anyway.  It  is  becoming  more  and  more  difficult  for 

public  corporations  to  get  outside  directors  to  serve.  It's  a 
real  problem.  Yes,  they  would  become  a  little  bit  more 
nervous.  I  think  the  SEC  will  do  everything  it  can  to  have  what 
they  call  a  watershed  provision  to  protect  the  company  if  it 
doesa  responsible  job  of  making  these  projections. 
O.  Since  the  first  of  the  year,  there  has  been  a  veritable  spate 
of  advertisements  dealing  with  earnings,  sales,  prices, 
earnings  ratios,  all  things  that  normally  seem  to  traditionally 

have  influenced  the  stock  market.  I've  cut  out,  oh  I  guess, 
easily  a  hundred^  ads  that  are  devoted  to  that  subject 
exclusively.  Very  straightforward  presentation  of  financial 
data  I  was  unable  to  check  the  correlation  all  the  way 
through,  but  every  one  of  those  companies  that  have  posted 
earnings  has  experienced  a  very  serious  decline  in  stock 
price.  What  is  happening  to  this  situation,  in  your  opinion? 
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One  conclusion  I  think  you  could  draw  is  that  it's  chasing  the 
wind  to  do  It  that  way  Today  I  B  M  announced  earnings  of 
$340  million  and  yet  the  stock  went  down  eightor  nine  points 
In  other  words,  there  doesn  t  seem  to  be  the  influence  on  the 
individual  investor,  at  least  perhaps  on  the  institution  there  is. 
but  the  individual  does  not  seem  to  respond  to  anygrandiose 

statement  on  earnings,  the  highest  they've  ever  been  in  the 
history  of  this  company  That's  a  sure  sign  that  the  stock  is 
going  togodown  So  why  advertise  that'> Loomis:  I  think  there  are  periods  when  the  stock  market 
enters  very  strange  times  and  when  the  trend,  whatever  it 

happens  to  be.  is  /ust  so  strong  that  good  earnings— and 
seldom  has  there  been  a  time  that  we  have  seen  so  many  of 

them  as  right  now— lust  d'  n't  seem  to  have  any  effect  lagree 
with  you  that  It  IS  sort  of  like  fighting  with  the  wind  On  the  one 

hand.  I  don't  see  how  companies  can  /ust  drop  out  of  the information  communication  business  because  of  a  bear 

market  Some  time  there  is  going  to  be  a  change  I  also  think 
that  in  a  time  like  this  when  the  stock  market  seems  to  be 

being  strongly  affected  by  heavy  doubts  about  basic  eco- 
nomic conditions,  about  inflation  and  the  strength  of  the 

dollar,  maybe  a  company  s  PR  and  stock  promotion  efforts 
should  be  planned  a  little  bit  toward  trying  to  help  the  under- 

lying causes  of  It 
Now.  for  instance,  there  is  a  ceiling  on  dividends  nght  now 

and  I  happen  to  think  it  is  a  small  factor  that  is  influencing  the 
stock  market  As  far  as  I  can  tell,  very  few  companies  have 
done  anything  to  try  to  get  the  Committee  on  Interest  and 
Dividends  to  change  that  policy  It  might  be  successful  now 
Politically  It  IS  a  very  tough  problem  to  allow  the  big  increases 
in  dividends  at  the  same  time  trying  to  keep  a  lid  on  wages 
But  nevertheless  l  would  think  that  this  was  something  a 
company  can  legitimately  be  doing  right  now.  trying  to  get  a 
change  in  that  dividend  regulation,  which  I  happen  to  think 
would  have  at  least  a  positive  effect  on  the  stock  market 
O.  Several  commissions  around  the  states  have  declared  that 

utility  ads  do  not  serve  the  consumer  or  the  rate  payer,  a  very 
narrow  interpretation,  but  only  the  shareowners.  so  it  is  not  a 
legitimate  cost  of  operating  the  business  but  comes  out  from 
the  bottom  line  from  surplus  Thus  far  our  position  has  been 
that  whatever  accounting  process  you  insist  on  our  following. 
we  think  it  is  a  legitimate  ad  and  necessary  to  operate  this 

business  We're  going  to  run  it  And  we  II pay  for  it  the  way  we 
have  to  Thus  far.  except  through  the  courts  in  Massachu- 

setts, we  have  not  attacked  the  decision  In  the  courts  in 
Massachusetts  we  attacked  the  decision  of  the  commissioner 

and  got  the  commission  s  decision  reversed,  and  then 
remanded  it  back  to  the  commission  So  we  are.  as 

conservative  as  we  are.  trying  to  follow  your  suggestion,  but 

we're  having  trouble  doing  it  and  I  suspect  that  you  would 
agree  with  our  position  that  however  vi/e  do  it  and  however  we 
have  to  pay  font,  we  re  going  to  have  to  do  it 

Loomis:  Well.  I  certainly  do  and  I  think  that  the  commissions 
that  are  saying  that  you  are  wrong  are  wrong  themselves  It  s 
a  hard  point  to  get  over  to  them  But  nevertheless  it  seems  to 

me  that  you're  pursuing  the  nght  course 
Q.  The  public  opinion  polls,  and  particularly  the  Harris  m 
December  I  think  it  was.  show  a  tremendous  erosion  in  the 

public  confidence  in  big  companies  Big  companies,  for 
example,  have  lost  28  percent  in  the  public  confidence  from 
66  to  72  where  about  36  percent  of  the  people  say  that  they 
have  confidence  in  big  business  But  not  only  that  it  isn  t  only 

big  business,  it  s  medicine,  it  seducation.  it  s  science,  it's  the 
military,  it  s  the  government— all  have  lost  in  the  public 

confidence  in  that  '66  to  72  year  period  But  it  s  difficult  for 
me  to  see  how  you  can  take  a  particular  area,  such  as  what 
you  are  talking  about  stock,  and  bring  a  specific  action  to 
bear  to  get  more  activity  in  the  stock  market  Forexample.  the 
New  York  Stock  Exchange.  I  understand,  has  started  now  a 
new  program  to  bnng  more  small  stockbrokers  into  the  stock 
market  Mr  Yorke  said  something  about  there  being  some- 

thing far  more  fundamentally  wrong  with  things  rather  than 
something  specific.  I  was  wondenng  if  you  could  comment 

on  that  with  respect  to  things  you're  saying  about  doing 
specific  things  for  the  stock  market? 
Yorke:  Well,  if  you  look  at  graduates  of  business  colleges,  for 
instance  as  recently  as  eight  or  ten  years  ago  these 
graduates  wanted  to  go  into  business,  they  wanted  to  go  into 
the  investment  community  And  then  something  happened 
They  wanted  to  do  public  works,  they  wanted  to  go  into  other 
types  of  business  Now  the  corporations  and  the  investment 

community  look  at  these  fellows  and  say.  gee.  what's  going 
on  here  But  I  don't  know  of  any  concerted  effort  to  get 
business,  for  instance,  to  start  talking  up  the  corporation 
again  To  start  talking  up  business  It  did  become  a  dirty 
word  I  think  that  you  are  going  to  see  this  in  almost  every 
area  But  I  think  in  the  public  relations  efforts  of  corporations 
and  the  investment  community,  the  exchanges,  and  even  the 
regulatory  agencies  of  government,  you  can  get  people  to 
start  speaking  out  Every  little  piece  helps  There  is  no  one 
major  vi/ay  to  get  this  done  It  is  a  lot  of  bits  and  pieces.  First, 
you  start  people  thinking  again,  thinking  about  things  like 
buying  a  piece  of  America  You  know,  that  s  not  so  bad  Or 

Merrill  Lynch,  for  instance.  "We're  bullish  on  America"  It 
might  sound  pretty  strange,  but  that  s  the  type  of  thing  that 

might  just  work 
O.  A  good  reference  is  Justice  Powell's  statement  that  was 
made  about  a  year  ago.  I  forget  who  published  this,  the  US 
Chambers.  I  think  He  had  a  very  good  statement  on  the  very 
point  you  were  making  about  getting  back  to  the  universities, 

to  the  instructors,  and  to  the  students  Let's  start  there  at 
least  and  get  the  image  of  business  and  finance  turned 

around  That'sa  very,  very  good  statement  to  the  public 
Loomis:  I  might  just  mention  one  little  fact  that  I  was 

reminded  of  by  the  question  The  president  or  chairman.  I'm 
not  sure  which,  of  Normara  Secunties.  Japans  largest 
secunties  firm,  the  Merrill  Lynch  of  Japan,  was  up  at  Fortune 
the  other  day  for  lunch  and  we  asked  him  how  they  felt  in 
Japan  about  investing  in  the  U  S  And  he  said,  as  a  matter  of 
fact  they  felt  very  good  about  it  They  think  the  dollar  is 
strong,  they  think  that  we  are  curing  our  problems,  and  their 
advice  at  the  moment  is  actually  for  Japanese  investors  to  put 

money  into  the  US  and  then  he  added  to  it  "We  re  bullish  on 

Amenca  " 

Q.  What  role  do  you  think  the  concentration  of  controlled 
stock  has  played  in  this  slowdown  The  fact  that  the 
institutions  account  for  almost  70  percent  of  the  stock 

traded'' 

Yorke:  They  still  have  a  minority  in  total  assets  Quite  clearly 
It  s  the  concentration,  which  is  a  natural  occurrence  in  that 

more  and  more  people  are  saving  through  pension  funds, 
profit-sharing  plans,  and  so  forth  There  is  a  natural  concen- 

tration going  on  The  question  is  often  asked,  what  role  will 

the  individual  have''  This  concentration  on  the  institutional 
level  has  had  quite  an  effect  artd  it  is  hurting  the  marketplace 

And  you  are  seeing  corporation  stocks  going  down  You've 
got  blocks  of  200.000  or  300.000  shares  of  stock  being  put  on 
the  market  and  you  can  t  get  a  buyer  for  them  You  re  seeing 

them  marked  down  10  percent  and  15  percent  It's  got  to 
dimmish  confidence  No  one  ever  thought  about  this 
problem  Now  the  SEC  is  trying  to  do  something  Do  you  limit 

the  amount  of  trade''  What  percent  of  a  position  can  be  sold  at 
any  given  time''  Obviously,  something  has  to  be  done  about 
this  but  we  don  t  want  to  destroy  the  freedom  of  movement 
on  the  stock  market  It  has  always  been  a  charactenstic 
people  liked  about  It 
Loomis:  I II  put  in  a  plug  for  a  future  issue  o/ Fortune  We  re 
trying  to  attack  this  problem  right  now  and  to  look  at  the 
current  state  of  the  stock  market  and  to  assess  the  investor 

attitudes  and  the  concentration  of  trading  and  holdings,  and 
particularly  the  holdings  of  institutions— for  an  article  to  be  in 
the  July  issue  But  clearly  there  is  a  ma/or  problem  in  that  we 
do  have  what  everybody  is  calling  a  two-tier  market,  in  which 
the  institutions  are  only  interested  in  one  kind  of  stock  and 

that  s  the  kind  that's  increasing  its  earningsata  very  fast  rate. 
I  would  say  about  two-thirds  of  the  stocks  or  maybe  more 
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—that's  a  conservative  estimate— are  of  very  little  interest 
these  days  to  most  institutions,  at  least  the  ones  that  count, 
that  have  most  of  the  money  And  it  is  obviously  a  very  serious 

problem  and  a  new  ingredient  in  the  stock  market.  I've  been 
vi^orking  on  thig  story  for  a  couple  of  weeks  and  I  sure  don  t 
ha  ve  the  answers  but  check  the  July  issue. 
0.  Well.  Carol  answered  the  question  I  think.  Given  the  fact 
that  the  institutions  are  not  interested,  except  in  a  very  narrow 
band  of  stock,  and  that  the  institutions  are  the  only  ones 
being  the  major  traders,  and  that  the  market  itself,  or  at  least 
the  Dow  Jones  average,  takes  ten-point  drops  and  twelve- 
point  rises,  the  swings  /ust  seem  rather  frightening  I  think  to 

the  individual  Such  wide  jagged  moves  don't  really  give 
much  confidence  to  the  individual  investor.  He  s  hopeful  that 
he  will  catch  the  bottom  of  one  of  these  jags.  But  he  really 
doesn  f  know  that  And  it  just  seems  that  if  the  institutions  are 

playing  this  game,  they're  losing  too.  And  the  individual 
knows  that,  and  therefore  even  a  tiny  little  story  out  of 
Washington  can  cause  a  fabulous  nse  or  a  fabulous  drop.  It 
just  seems  that  there  is  so  much  more  emotion  than 
fundamentals  in  the  market  at  the  moment. 

Q.  Jones,  if  the  good  fairy  came  along  and  said  I'd  give  you 
three  wishes  .  .  three  events  can  take  place  to  help  restore 
the  stock  market  where  it  was  years  ago.  what  would  be  your 

three  wishes?  Would  it  be  government  action?  Would  it  be 
changes  in  the  stabilization  of  the  monetary  problem? 
Yorke:  Well,  stabilization  of  the  international  monetary 
situation  would  be  one  of  them.  There  is  no  question  about 
that  I  think  a  greater  degree  of  confidence  that  if  this  country 
has  not  controlled  inflation  it  has  at  least  slowed  it  down 

Inflation  was  managed,  it  was  controlled.  The  second.  }f  you 
could  get  the  capital,  that  is  the  market  structure  system  in 
place,  streamlined,  simplified,  stock  certificates  done  away 

with  so  that  we  wouldn't  have  these  horrible  cost  problems  in 
our  own  industry.  So  that  we  could  make  a  reasonable  return 
and  go  out  to  do  our  job  right  Which,  in  fact,  is  getting 
America  interested  in  our  equity  markets,  and  the  world 
coming  into  the  stock  market  again.  In  that  order. 
O.  For  number  three? 

A.  Itisa  .  .  Well.  I  don't  know.  Bill  Casey  and  I  and  some  other 
people  worked  pretty  hard  on  this  down  in  Washington.  And  it 

seems  like  it's  coming  along,  then  it  seems  like  it  explodes, 
and  then  you  try  to  put  it  back  together  again  I  think  the 
industry  and  the  institutions  and  the  corporations,  all  three. 

are  beginning  to  realize  that  unless  something  is  done  we've 
really  got  to  end  this  problem,  because  all  of  us  are  going  to 
have  to  go  out  and  raise  capital  sooner  or  later  replace  our 
debt. 
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Stockholder  Communication  Program 

Robert  M.Baylis 
Vice  President— Research 
First  Boston  Corporation 

The  capital  markets  are  essential  to  any  company  which 
has  or  may  have  secunties  outstanding  Communication  with 
the  appropnate  factors  in  these  markets  is.  therefore,  also 
essential  and  it  involves  a  knowledge  of  the  pncmg  mecha- 

nism which  affects  the  present  holders  of  your  securities  and 
in  turn  affects  your  future  marginal  cost  of  capital  A 
secunties  market  communication  program  should  be  a 
responsibility  shared  by  a  number  of  individuals  including  the 
chief  executive  officer  of  any  company 

These  programs  are  usually  termed  stockholder  relations 

programs  since  we  generally  think  in  terms  of  the  company's 
common  stock  and.  more  specifically,  the  P'e  ratio  Corpo- 

rate executives  are  generally  anxious  to  increase  their 
price/earnings  ratio  as  it  is  a  very  common  syndrome  among 
managements  in  all  industnes  to  consider  the  pnce  of  their 
stock  to  be  very  cheap 

I  should  point  out  that  I  don't  intend  to  discuss  the  question 
of  promotion  of  a  company  s  stock  or  disclosure  of  material 
information,  but  I  do  believe  that  it  is  the  obligation  of  any 
company  s  executives  to  try  to  achieve  the  lowest  cost  of 
capital  and  to  take  an  interest  in  seeing  that  their  securities 
trade  at  a  fair  market  value  On  some  occasions,  a  low  market 
in  a  company  s  common  stock  or  debt  securities  can  have  an 
unfavorable  impact  on  present  or  potential  customers  view 
of  the  company 

Let  us  begin  by  looking  at  investment  criteria  Over  the  last 
fifteen  years  a  careful  identification  of  earnings  growth  has 

been  the  key  to  above-average  equity  investment  perform- 
ance 90  percent  of  the  time  This  will  undoubtedly  continue  to 

be  the  case,  but  we  believe  the  time  has  come  to  analyze 
pnce  as  well  as  the  outlook  for  earnings  and  to  try  to  identify 
the  factors  which  may  be  supporting  high  pnce'earnings 
levels 

The  market  price  of  a  stock  inherently  implies  that  a  given 
rate  of  earnings  growth  is  worth  a  certain  p/e  multiple  Some 
of  the  points  that  investors  often  cite  m  support  of  a  given 
price/earnings  ratio  include  the  following 

1  Most  important,  the  quality  of  a  company's  name,  its 
reputation  among  consumers  and  in  its  markets,  and  the 
franchise  or  product  patents  which  It  may  hold  (IBM) 

2  The  depth  of  earnings  or  the  degree  of  confidence  that 
an  analyst  can  have  in  earnings  growth  TTiis  also  includes 
the  degree  of  control  a  management  has  over  earnings  levels 
(Coastal  States  Gas) 

3.  The  matunty  of  an  industry  or  individual  products  Union 
Carbide  and  similar  companies  were  considered  growth 

companies  in  the  1 950's  Today  they  are  not 
4.  Supply  and  demand  for  the  security  itself,  which  is 

sometimes  determined  more  by  fads  than  fundanr>entals 
(Software  in  late  1 960s.  food  franchising) 

In  the  mid  1960s,  the  ten-year  total  return  (capital 
appreciation  plus  dividends)  earned  by  a  rrumber  of  equity 
averages,  including  the  SAP  425.  was  very  close  to  15 
percent  Many  pension  and  profit-sharing  fund  trustees  and 
advisers  who  simply  wanted  to  earn  an  average  market  return 
began  to  expect  12  to  15  percent  returns  in  their  equity 

portfolios.  It  also  became  clear  in  the  early  1960's  that  high 

growth  stocks  would  by  far  outperform  the  market  on  the 
scarcity  theory,  and  therefore  it  was  important  for  a  major 
institution  to  own  these  stocks  not  only  for  intellectual 
analytical  reasons  but  also  for  public  relations  reasons,  as  a 
sign  that  the  managers  had  the  imagination  to  buy  thefamous 
names  In  the  1967  to  1969penod.  as  investors  saw  multiples 
rising  on  the  popular  stocks,  they  began  to  look  for 

secondary  growth  stocks  Consequently,  they  bought  con- 
cepts of  future  growth  rather  than  present  growth  until  the 

bubble  burst  in  the  1  969-70  penod 
Since  1971,  investors  have  once  again  been  buying  the 

popular  growth  stocks  but  have  been  unwilling,  owing  to  their 
prior  expenence.  to  move  down  to  the  secondary  growth 
stocks  As  a  matter  of  fact,  they  seem  to  have  been  unwilling 
to  buy  much  else  besides  high  growth  companies.  The 
upshot  IS  that  the  spread  in  multiples  between  famous-name, 
high  growth  stocks  and  moderate  growth  stocks  or  growth 
cyclicals  is  a  lot  wider  now  than  it  has  ever  been  before 

It  IS  certainly  not  clear  that  every  one  of  the  famous-name 
growth  stocks  is  necessarily  selling  too  high  However,  I 
believe  that  v*«  may  be  approaching  a  time  when  investors 
will  focus  more  than  ever  before  on  thequality  of  growth  rates 
and  how  they  compare  with  price/ earnings  multiples  and  that 
this  return  to  fundamentals  may  provide  an  opportunity  for 
companies  with  solid  stockholder  relations  programs 

A  stockholder  relations  program  should  be  geared  to  cover 
all  investors  but  professional  investors  and  analysts  probably 

have  the  major  impact  on  formulating  the  market's  opinion  as 
to  prospects  for  an  investment  Each  one  of  these  profes- 

sionals represents  one  unit  of  active  market  opinion  and 
these  units  are  formed  on  the  basis  of  a  large  number  of 
quantitative  factors  and  other  less  tangible  impressions 

Effective  communication  is  more  than  the  distribution  of 
public  press  releases  of  facts  These  are  lost  in  the  flood  of 
today  s  mail  Tbe  notion  should  be  considered  that  larger 
investors  require  more  communication  time  not  because  they 

deserve  advanced  "  or  special"  treatment  but  because 
they  carry  a  large  dollar  responsibility  The  analysis  done  in  a 
maior  institution  controlling  a  number  of  large  investment 
pools  may  result  in  the  formulation  of  a  number  of  different 
units  of  market  impression 

How  Management  Is  Judged 

A  most  important  factor  in  the  analyst  s  impression  is  the 
projected  earnings  performance  and  whether  it  is  realistic. 
This  depends  to  a  great  extent  on  the  impression  of 
management  The  analyst  tnes  to  ludge  the  company 
management  on  more  than  |ust  the  historical  record  Some 
key  factors  in  the  judgment  include 

1  Executive  development  and  motivation. 
2  Long  range  planning  capability 
3  Profit  planning  and  control  techniques. 
4  Corporate  flexibility 
5  Research  and  product  development  capability 
6  Marketing  skills 
7  Financial  structure  and  flexibility 
A   number  of  steps  seem   logical   in   approaching    the 
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marketplace  to  insure  that  the  investor  has  an  adequate 

understanding  of  the  company's  management  strategy  and 
basic  economics:' 

1 .  The  company  is  presumed  to  have  its  own  internal  plan 
for  performance  as  a  prerequisite. 

2.  The  senior  and  middle  management  must  believe  in  the 
plan  and  understand  how  it  compares  with  representations 
currently  being  made  by  competitors. 

3.  Begin  to  show  a  quarterly  earnings  pattern  which  is 
consistent  with  the  plan. 

4.  Develop  and  maintain  a  list  of  the  leading  security 
analysts  who  may  be  interested  in  your  company. 

5.  Assign  one  man  the  responsibility  of  actively  initiating 
contacts  with  professional  analysts,  but  do  not  allow  this  to 

preclude  the  analysts'  having  contact  with  others.  These 
contacts  should  take  place  throughout  the  year  as  you  trade 
information  with  analysts 

6  Expose  the  people  that  are  key  to  making  the  plan  work 
to  those  in  the  marketplace  who  are  important  in  formulating 

impressions  This  should  be  done  through  organized,  profes- 
sional, but  not  flamboyant,  meetings.  (Formal  presentation  is 

a  high  point  but  not  total  contact.) 
7.  Help  the  professional  analyst  develop  a  model  of  the 

company  so  that  he  anticipates  and  understands  major 
changes  in  performance  This  includes  a  clear  definition  of 
objectives  within  the  model  and  evidence  that  they  are 
realistic.  It  should  be  done  individually  and  through  an 

appropriate  "splintergroup." 
8.  Make  a  clear  public  statement  as  to  your  earnings  per 

share  forecast  or  goal  at  the  beginning  of  a  fiscal  year  and 
update  this  forecast  on  a  quarterly  or  semi-annual  basis. 

9.  Annual  reports,  quarterly  statements,  and  press 
releases  should  be  examined  carefully  from  the  point  of  view 
of  the  market  they  are  being  sent  to.  Separate  mailing  lists 
should  be  maintained  for  individual  investors,  customers, 
professional  security  analysts,  and  portfolio  managers.  In 

some  cases  where  a  company's  annual  report  is  used  for 
marketing  reasons  beyond  stockholder  relations,  a  supple- 

ment should  be  prepared  tor  security  analysts 
10  Remember  that  the  investor  IS  not  buying  a  company  or 

an  industry  or  a  product,  he  is  considering  an  investment 
alternative  He  is  analyzing  (a)  the  possible  total  return  on  an 
investment  and  (b)  his  confidence  factor  in  this  return. 
Effective  stockholder  communication  inputs  to  this  analysis. 

QUESTION  AND  ANSWER  PERIOD 

Q.  Bob,  on  the  subject  of  official  earnings  forecasts,  how  do 
you,  as  an  analyst,  treat  the  forecasts  you  may  be  getting  now 
in  your  own  analysis  of  the  company,  as  opposed  to  the  way 
you  used  to  do  it  before  you  got  an  official  forecast? 
A.  Well,  remember  going  back  five  or  six  years  ago,  we  were 

getting  more  forecasts  than  we  are  getting  now  So.  that's 
one  trend  But  what  you're  really  asking  is  how  good  is  the 
estimate,  what  does  it  mean  to  you.  and  does  it  do  anything 
for  you. 

To  come  in  cold  and  meet  a  guy  at  a  company  you've  never 
met  before  and  have  him  say  $4.20  really  doesn  't  do  much  for 
you.  I  think  that's  clear  and  I  think  that  is  the  point  you're 
making  That's  why  you  have  to  know  the  company's 
environment  and  what  the  number  is  you're  getting  It's  very 
important  to  know  whether  it's  a  goal  or  projection  If  it  is  a 
projection,  based  on  what  economic  model?  And  whether 
this  company,  or  this  individual  is  responsible  for  either 
publishing  or  even  telling  you  the  fororecast  What  his 
general  bent  usually  is.  There  are  a  lot  of  people  who  always 

want  to  come  in  low.  some  want  to  come  in  high.  So  I  think  it's 
part  of  a  complex  relationship  with  the  company  of  under- 

standing what  It  means.  A  good  analyst  following  an  industry 
will  make  his  assumptions  and  come  up  with  an  estimate 
based  on  his  overview.  He  would  like  to  know  whether  he  is 
off  base  on  his  economic  model  of  the  relationship  between 

the  economy  and  your  company  And  that's  where  you  give 

him  the  help.  If  you  say  here  are  our  assumptions  on  prices 
etc.,  and  this  week  it  comes  out  this  way,  that  gives  him  an 
indication  of  what  his  economics  are  like. 

Q.  Would  you  comment  on  your  point  3.  about  showing  a 
quarterly  earnings  pattern?  You  plan  for  those  industries 
which  are  really  very  cyclical  and  experience  perhaps  only  a 
profit  in  the  summer  months  or  those  periods  of  the  year 
which  would  indicate  that  the  other  three  quarters  are  going 
to  be  loss  quarters  How  do  you  reconcile  that  from  an 

a  na lytic  p oin t  of  vie  w? 

A.  Once  you're  trying  to  communicate  that  you  have  a  certain 
quarterly  earnings  pattern,  you  want  to  stick  to  that  pattern. 

You  have  to  communicate  that  seasonable  basis.  But  you 

shouldn't  stand  up,  have  a  meeting,  and  say  I  want  you  to 
understand  that  our  second  quarter  is  always  a  poor  quarter, 
and  then  the  third  quarter  levels  out  and  the  fourth  quarter  is 
very  good.  And  then  a  month  later,  report  the  second  quarter 

numbers,  and  instead  of  being  a  poor  quarter,  it's  a  very  good 
quarter.  What  I'm  saying  is  that  you  have  to  have  a  consistent 

pattern. Now.  the  other  part  which  I  think  you  are  leading  to  is  the 

forecasting  area  I  wasn't  suggesting  that  every  quarter  you 
forecast  the  following  quarter.  I  was  suggesting  that  I  think  if 
you  have  a  forecast  established,  you  want  to  update  it  on  a 

regular  basis.  You  don't  wantto  update  itat  random.  Because 
then  you  are  subject  to  the  market  manipulation.  But  you  do  it 
on  a  regular  basis 
Q.  Yeah  .  Tell  us  the  criteria  for  keeping  communications 

outof  the  junk  pile— your  secretary's  and  your  own. 
A.  I  think  that  the  criteria  for  keeping  the  written  communica- 

tion out  of  the  lunk  pile,  is  getting  it  into  the  recipient's  head 
that  he  wants  to  see  it  before  the  written  communication 

arrives  .  .  That's  why  I'm  saying  really  it  won 't  do  you  much 
good  with  a  mailing  list  of  5,000.  .  .  it's  the  fifty  you  really  care 
about.  And  it's  making  sure  that  you've  dealt  well  with  the 
fifty.  If  you  deal  well  with  them  on  a  personal  basis,  then  a 
communication  will  get  through  to  them. 
O.  Apropos  of  that,  we  make  a  practice  of  phoning  that  fifty 
with  any  significant  news  announcement,  knowing  the  mails 
are  so  abominable.  Is  this  appreciated?  We  assume  that  it  is. 
A.  Very  much  appreciated,  yes.  I  think  that  works  very  well.  I 

think  you've  got  some  problems  which  lam  not  prepared  to\ 
address  myself  to.  about  who  you  phone  first  But  apparently 

you've  worked  that  out  I  think  that  really  there  are  a  number 
of  companies  that  have  a  policy  of  phoning  the  fifty  on  a 
regular  basis  The  advantage  of  that  is  that  if  one  of  them  fails 
to  call  you,  as  part  of  your  program  you  have  to  call  him  on 
that  date  This  is  particularly  important  in  the  period  when 
something  big  is  going  on  which  these  analysts  are  missing. 

When  you  call  the  analyst  he  is  going  to  say,  "How's  my 
number?  "  And  you  can  say.  "Well,  there  is  very  little 
difference  from  the  last  time  we  talked,"  or  whatever  your 
standard  line  is. 

0.  To  the  extent  that  you  use  annual  reports,  what  are  the 
principal  ingredients  you  are  looking  for?  And  what  is,  in  your 
opinion,  a  good  replacement  for  the  annual  report  in  terms  of timing? 

A.  I  don't  know,  but  last  year,  there  was  a  speaker  here  that 
said  throw  out  the  annual  reports.  I  think  that  pictures  and 
hard  cover  and  fanciness  is  something  you  can  throw  out 
from  a  professional  investors  standpoint  although  it  may  be 
effective  with  individuals  The  annual  reports  which  address 
the  first  ten  pages  to  the  outlook  of  the  economy  or  a  view  of 
what  happened  in  the  last  year  or  something  like  that  are 
generally  a  waste  of  time  for  the  professional.  But  I  think  you 
must  have  an  annual  communication  put  together  in  a  form 
which  is  clearly  identified  and  can  be  filed  and  found  quickly 
when  needed.  It  should  put  together  all  the  numbers  that  you 
need  to  analyze  the  prior  year;  secondly,  it  should  outline  any 
changes  that  have  taken  place  wherever  possible  in  the 
management  structure  and  in  the  products  and  trends  of  the company 

O.   What  is  a  good  substitute  for  the  annual  report  on  an 
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ongoing  basis  annually?  Is  it  the  quarterly,  does  It  suffice? 

A.  I  really  don't  think  there  is  any  substitute  for  the  annual 
report  in  presenting  those  factors  which  I  just  described   I 
think  you  could  call  it  something  other  than  an  annual  report. 
if  that  would  be  desirable    But  I  think  it  still  has  to  be  in 
something  like  a  booklet  form  and  there  are  at  least  a  few 
hundredpeople  that  must  receive  that  kind  of  information 
Q.  Bob.  are  the  so-called  fact  books  substitutes  for  that? 
Some  companies.   I  notice,  have  been  putting  them  out. 
directed  specifically  at  the  financial  community 
A.  Yes.  I  think  those  are  a  partial  substitute,  but  I  think  there  is 
some  nonquantitative  content  which  the  analytic  community 
needs  also     You  could  possibly  accomplish   that  with   a 
summary  in  the  beginning  of  a  fact  book  and  avoid  the  annual 
report 
Q.  How  would  you  like  a  10-K  without  the  matenal  about  the 

pension  plans''  Would  you  like  that  as  a  substitute  for  the 
annual  report  Or  a  supplement 
A  There  are  a  number  of  companies  that  send  out  their 
10-K  s  now  We  use  W-K  s  in  my  firm.  We  have  them  on 
microfilm  I  think  the  m-depth  analyst  has  got  to  have  a  10-K 
You  can  t  represent  that  you  know  anything  about  a  company 
without  having  had  some  access  to  a  10-K 
Q.  It  s  a  bit  of  a  loaded  one   If  you  can  detach  yourself  from 

this  audience  .  how  do  you  feel  a  professional  analyst 
perceives  advertising  which  is  directed  towards  him  by  the 

national  media'> A.  Yes.  that  is  a  loaded  question,  and  I  think  I  mentioned  to 

you  earlier  that  I  wouldn't  talk  about  advertising,  because  I 
didn't  vi/a nt  you  to  have  a  conflict  of  interest  Well.  I  could 
mention  the  CNA  ads— that  s  one  extreme  type  of  ad  If 
anybody  hasn  t  seen  these  you  can  look  at  another  publica- 

tion where  they  ran  a  whole  booklet  they  had  shoved  into  the 
middle  of  It  That  /ust  didn  t  work  as  well  as  it  should  have.  I 
think  really  that  the  advertising  in  the  better  quality  media  is 
very  effective  m  promoting  the  corporate  name  and  the 
position  I  think  that  is  very  important  to  the  individual 
investor  It  s  important  the  investor  have  that  in  mind  when 

the  rep  calls  him  up  and  says    Our  analysts  say  "  If  he's 
never  heard  of  the  company,  it  s  going  to  be  a  problem.  It  is 
also  very  important  that  the  advertising  be  done  wetland  that 
It  help  to  promote  the  name  well  That  will  be  noticed  in  the 
analytic  community  So  I  think  from  a  corporate  advertising 
standpoint,  those  same  things  that  you  achieve  for  the 
corporate  program  are  achieved  by  that  kind  of  advertising  I 
think,  however,  there  isn  t  too  much  credibility  in  running  an 
ad  in  a  local  newspaper  saying.  Look  at  our  stock  and  our 

nice  earnings  ratio     I lUSiao)\'ttfilnkttn 
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Optimistic  Trends  in  a 
Disturbing  World 

Theodore  J.  Gordon 
President 

The  Future's  Group 

This  paper  is  based  on  a  simple  premise:  that  in  our 
country,  now,  for  most  people,  many  things  are  going  pretty 
well  and  seem  likely  to  get  even  better.  This  is  a  paper  about 

"optimistic  trends."  statistical  data  that  suggest  that  some 
things  may  be  going  right.  Only  a  tool  could  ignore  the 
discordant  pockets  of  poverty,  the  persistent  ignorance, 

bigotry,  and  discrimination  in  our  country,  debilitating  infla- 
tion, drug  addiction,  political  scandals,  and  injustice  in  the 

name  of  justice.  I  am  not  closing  my  eyes  to  such  problems; 

I'm  rather  suggesting  that  despite  them,  our  lot,  the  lot  of  all 
people,  is  Improving. 

There  are  several  reasons  why  this  is  not  a  popular  or 
widely  held  view.  First,  what  one  man  sees  as  a  problem, 
another  man  may  see  as  a  boon  For  example,  the  energy 
crisis,  on  one  hand,  threatens  mobility  and  the  rate  of  growth 
of  our  industrial  and  economic  base.  On  the  other  hand,  for 
both  environmentalists  and  innovative  firms,  it  brings  new 

incentives  for  developing  energy  sources  which  do  not  de- 
pend on  natural  resources  and  which  do  not  pollute, 

A  second  reason  why  the  search  for  "happy  trends"  is  not 
a  national  pastime  is  that  such  trends  are  inevitably  seen  to  be 
in  the  interests  of  the  trend-finder,  and  in  this  age  of 
credibility  gap,  such  statements  are  met  with  great  cynicism. 
When  the  paper  company  includes  in  its  advertisement  a 
picture  of  a  sparkling  stream,  were  no  longer  surprised  to 
find  out  the  following  week  that  the  picture  was  taken  ten 
miles  upstream  rather  than  ten  milesdownstreamof  the  plant. 

Third,  trends  which  we  might  perceive  as  being  desirable 
today  may  in  the  end  have  adverse  consequences;  similarly, 

trends  which  weconsider  to  be  detrimental  may  turn  out  to  be 
indicators  of  a  revered  way  of  life  in  the  future.  The  definition 

of  what's  good  changes  with  time.  Automobiles  were  wel- 
comed early  in  this  century  because  they  promised  a  means 

of  eliminating  the  horse  manure  pollution  problem;  now  we 
have  substituted  one  kind  of  pollution,  unexpectedly,  for 
another. 

Fourth,  and  most  important,  it  is  probably  easier  to  find, 
and  more  fun  to  discuss,  problems  and  issues,  than  optimi- 

stic trends.  We  performed  a  study  for  the  National  Science 
Foundation  a  few  years  ago  which  had  as  Its  major  objective 
the  identification  of  important  problems  likely  to  face  society 
in  the  next  thirty  years.  We  tried  to  identify  the  likely  severity  of 
the  problem,  its  expected  intensity,  and  the  uncertainties 
involved  in  its  development.  The  measures  of  severity  ran 
from  eradication  of  all  life,  to  mild  irritation. 

At  the  final  presentation  of  our  work,  we  displayed  a  list  of 
problems  likely  to  face  us,  together  with  measures  of  their 
anticipated  severity  over  time,  in  a  neat  analytic  list. 

This  is  indeed  a  disturbing  set.  It  suggests  a  world  of 
turmoil  and  chaos,  threatening  and  odious.  When  this  list  was 
presented  to  the  monitoring  group,  understandably,  there 
was  a  sense  of  gloom  and  doom  in  the  air.  One  person  looked 

at  the  list  and  said,  "That'san  interesting  set,  but  where  is  the 
other  side?  Where  is  the  comparable  list  of  good  develop- 

ments? '  Thiscomment  started  us  thinking  how  one  would  go 
about  preparing  such  a  list,  a  good  list.  The  first  item  on  the 
list  might  be:  cure  all  of  the  problems.  But  what  comes 

second?  We  don't  even  have  a  word  to  name  that  second  list. 
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tf  we  call  the  first  one  problems/odious  future  issues,  wddt 

can  we  call  the  second'  Anti-problems?  We  have  no  science 
of  Utopias,  we  have  no  paradigms  which  will  permit  us  to 
define  desirable  future  states 

Thus  we  begin  this  search  for  optimistic  trends,  recogniz- 
ing that  what  seems  desirable  to  one  person  may  seem 

undesirable  to  another:  that  often  the  data  themselves  may  be 

questionable,  subverted  m  the  interests  of  the  agency  col- 
lecting the  data:  that  trends  often  have  unexpected  con- 

sequences, and  that  the  whole  notion  of  searching  for  good 

things  happening  in  society  may  be  antithetical  to  our  nor- 
mal way  of  thinking 

Gross  National  Product 

We  are  a  very  wealthy  nation  It  took  approximately  two 
hundred  years  to  reach  our  first  trtlhon-dollar  economy:  it  will 
take  about  fifteen  more  to  reach  our  second  trillion  In  terms 
of  constant  1958  dollars,  gross  national  product  more  than 
doubled  in  the  two  decades  between  I950and  1970 

Among  the  five  Western  developed  countries— United 
Kingdom.  Japan,  France,  West  Germany,  and  the  United 
States— consumer  prices  in  the  United  States  outpaced  only 
those  of  West  Germany 
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If  real  GNP  grows  at  least  3%  per  year,  this  figure  will 
double  again  in  the  next  two  decades 

It  s  not  unreasonable  to  expect  real  GNP  to  grow  at  a  rate 
of  about  3%  per  year  The  average  rate  between  1950  and 
1971  was  intact,  3  6%  per  year 

When  we  compare  the  percentage  increase  in  pnceafor 
various  commodities  among  these  advanced  nations,  we  find 
that  the  United  States  has  not  done  too  badly  Except  for 
West  Germany,  we  had  the  lowest  of  all  food  price  increases 
tsetween  1960  and  1971  for  rent,  the  United  States  was  the 
lowest  of  all  five  nations  examined 
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The  following  chart  shows  that  fluctuations  in  the 
economy  have  stabilized  since  the  Second  World  War: 
it  is  tempting  to  attnbute  this  to  improvements  in  our  abil- 

ity to  manage  our  economic  affairs 
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Income 

Personal  income  rose  from  $1,500  in  1950  to  well  over 

$4,000  by  1971 .  Of  course,  psersonal  Income  is  diminished  by 
federal,  state,  and  local  taxes,  and  inflation.  Even  accounting 
for  these,  disposable  personal  Income  expressed  in  constant 
1949  dollars  rose  from  $1,250  in  1949  to  $2,250  in  1972,  a 

factor  of  almost  2  in  tvi/enty-three  years. 

PER  CAPITA   INCOME 

^htainly   income   raxes,    personal   property 
taxes,    and   inheritance   taxes. 

Sources:    Departments  of  Labor,    Commerce, 
Treasury,    The  Conference  Board. 
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What  IS  this  money  used  for?  Increasingly,  amenities  which 
we  have  come  to  associate  with  high  standards  of  living.  In 
1 960. 1 6  percent  of  all  households  in  the  United  States  owned 
two  or  more  automobiles,  by  1971  this  percentage  had  risen 
to  almost  30.  Dishwashers:  from  4.9  percent  In  1960  to  18.8 
percent  In  1971.  Air  conditioners;  from  12  8  percent  in  1960 
to  31 .8  percent  in  1971. 

We  have  recently  passed  the  point  where  more  than  half  of 
the  families  in  the  United  States  earn  more  than  10,000 
current  dollars.  We  are  indeed  an  affluent  society  The  figure 
below  shows  the  percentage  offamilies  who  earn  more  than  a 
stated  amount;  the  shitting  pattern  toward  greater  earnings  is 
indeed  startling.  The  measure  of  income  here  is  in  constant 
1970  dollars. 

This  Increased  Income  has  lowered  the  number  of  people 
in  poverty  In  the  United  States.  The  definition  of  poverty 
changes  with  time  of  course  Families  are  classed  as  being 
above  or  below  the  poverty  level  using  an  index  adopted  by  a 
federal  Interagency  committee  This  index  centers  around 

the  Department  of  Agriculture's  economy  food  plan  and 
reflects  differing  consumption  requirements  offamilies  based 
on  their  size  and  composition,  and  the  sex  and  age  of  the 
family  head  In  1959,  for  all  families,  the  poverty  level  was  set 
at  $2,71 9;  in  1 970  the  poverty  level  had  risen  to  33,601 .  With 
these  figures  as  the  threshold,  the  percentage  of  families 
t)elow  the  poverty  level  dropped  from  22.4  in  1959  to  12.6  In 
1970,  Within  white  families,  the  percentages  dropped  from 
13  1  to  9  9.  the  improvement  in  black  and  other  families  was 
even  moredramatic,  going  from  56.2  percent  to  32.1 . 
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This  figure  also  shows  the  great  economic  advances  made 
by  black  families  over  the  last  two  decades 
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Leisure 

Affluence  can  be  measured  in  terms  of  leisure  time,  as  well 
as  disposable  income 

The  growing  size  of  the  labor  force  and  increasing 
automation  have  not  only  fueled  the  growth  of  gross  national 
product,  but  have  also  permitted  a  significant  decrease  in  the 
length  of  the  work  week 

h *v,.   

While  a  large  portion  of  this  decrease  may  result  from 
changes  in  the  length  of  the  scheduled  work  week,  more  paid 
holidays  and  longer  vacations  also  can  be  expected  In  the 
last  ten  years,  the  number  of  paid  holidays  tor  plant  workers 
has  nsen  from  seven  to  eight,  and  tor  office  workers  from  7  75 
to  8  5  days  Snce  1955  the  average  number  of  paid  vacation 
daysper  year  for  production  workers  has  risen  from  12  1/2  to 
almost  14  1/2 

Leisure  time  activities  are  big  business  In  1971  over  $42 
billion  was  spent  on  recreational  activities  alone  Some  14 
percent  of  total  personal  consumption  expenditures  was 
spent  on  leisureand  recreational  activities. 
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Education 

Our  society  is  well  educated  and  is  becoming  more  so. 
Certainly,  we  have  significant  problems  with  respect  to  what 
is  taught  and  how  it  is  taught,  but  in  terms  of  literacy, 
percentage  of  our  citizens  completing  school,  entering 
college,  and  other  exogenous  measures  of  the  performance 
of  the  system,  improvements  are  real. 

For  example,  in  1959  about  2  percent  of  our  people  were 
classed  as  illiterate:  by  1 969,  a  decade  later,  this  number  had 
diminished  to  only  1  percent  With  respect  to  blacks,  in  1 959, 
7.5  percent  were  classed  as  illiterate;  by  1969  this  number 
had  dropped  to  3  6  percent. 

In  1 940  only  about  40  percent  of  all  persons  age  25-29  had 
completed  four  or  more  years  of  high  school.  By  1970  this 
number  had  increased  to  over  75  percent.  With  respect  to 
college,  in  1940  only  6  percent  of  all  people  of  this  age  had 
completed  four  or  more  years  of  college,  and  by  1970  this  had 
risen  to  1  7 percent. 
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Surprising  as  it  may  seem,  the  rate  of  dropping  out  of  high 
school  has  diminished  considerably.  For  the  high  school 
graduation  year  of  1940,  less  than  half  of  the  students  who 
had  finished  fifth  grade  actually  graduated;  by  1970,  of  every 
1 ,000  students  that  finished  fifth  grade,  some  752  graduated 
from  high  school 

When  educational  data  is  disaggregated  by  race,  the 
tremendous  gains  made  recently  by  our  black  citizens 
become  immediately  apparent. 

This  trend  toward  increasing  education  can  be  clearly  seen 
in  the  number  of  degrees  conferred.  In  1940  there  were  only 

about  190,000  bachelor's  degrees  conferred  in  the  United 
States;  by  1970  this  number  had  risen  to  833,000.  With 

respect  to  master's  degrees,  in  1940,  27,000  were  awarded; 
in  1970,  209,000.  The  increase  in  the  number  of  doctorates 
was  even  more  spectacular:  in  1943,  3,000  were  awarded;  in 
1970,30,000. 
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Demographics 
Advanced  mdusfnalized  nations  have  moved  towards 

lower  birth  rates,  lower  death  rates,  and  longer  life  expec- 
tancy These  trends  have  been  particularly  strong  in  the 

United  States 
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One  of  the  most  dramatic  changes  of  our  times  is  the 
declining  birth  rate  In  the  late  50  s.  the  birth  rate  hit  a  peak  of 
over  25  births  per  thousand  population,  and  then  began  a 
continuous  decline  to  a  value  lower  than  has  been  recorded 
previously  m  our  country  14  6  births  per  thousand  currently 

The  "bump  m  the  curve  m  the  late  60  s  correlates  well  with 
ttie  public  announcement  that  birth  control  pills  seemed 
potentially  able  to  cause  cancer  This  correlation  suggests 
that  the  decline  has  been  triggered  by  the  availability  of  safe, 
effective  and  cheap  contraceptive  agents 

In  1955  the  emphasis  was  on  youth,  as  the  median  age  of 
the  population,  thirty  years,  began  to  fall,  it  appeared  that 
soon  50  percent  of  the  population  would  be  under  twenty- 
five  But  changes  have  taken  place  in  our  society  as  the 
median  age  of  the  population  has  begun  to  rise  and  stabilize 
The  post-World  War  II  baby  boom  babies  are  reaching  the 
age  of  marriage,  and  consequently  one  can  anticipate  an 
increased  emphasis  on  issues  relating  to  family  information 
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In  addition,  the  decline  hasbeen  accompanied  (or  perhaps 
caused)  by  a  marked  change  in  attitude  among  potential 
parents  Over  the  past  several  decades,  public  opinion  polls 
have  been  measuring  the  percentage  of  papulation  who 
believe  that  four  or  more  children  constitute  an  ideal  family 
size  From  1940  through  the  early  60  s  between  40  and  50 
percent  of  the  population  apparently  held  this  belief,  in  the 
late  60  s.  the  percentage  took  a  sharp  drop  At  the  last 
sampling,  only  about  20  percent  of  the  population  said  that 
they  believed  four  or  more  children  constituted  an  ideal  family 
sze  Thus,  technology  and  value  change  interacting  in  ways 
not  yet  completely  understood,  have  resulted  in  a  dramatic 
shift  in  the  birth  rate  in  our  country 

Sourca:     Canaua  Bureau 

Totfler  and  other  authors  tell  us  we  are  in  an  age  of 
transience,  a  time  when  people  move  often,  things  are  never 
permanent,  always  transitory,  relationships  are  fleeting; 
marriages  television  sets  and  automobiles  are  traded  in  with 
little  concern  This  kind  of  value  shift  is  difficult  to  measure  It 

IS  true  that  the  divorce  rate  is  climbing  and  the  marriage  rate 
IS  leveling  off 

But  young  marriage  is  less  frequent  now  than  in  the  recent 
past  About  20  percent  of  ttie  women  now  in  their  thirties 
married  before  they  were  eighteen  years  old  Today,  fewer 
women  marry  at  that  early  age   Although  ̂ ung  marnage  is 
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relatively  less  frequent,  early  marriage  in  the  United  States  is 
expected  to  continue  even  though  the  median  age  at  first 
marriage  may  rise  slightly.  The  number  of  marriages  taking 
place  today  IS  about  2  million  a  year;  it  is  expected  to  increase 
to  about  2  6  million  by  1 985 

Divorce  is  more  frequent  today,  with  the  divorce  rate  in 
1970  more  than  double  that  in  1935.  About  one-third  of  ail 
marriages  today  end  in  divorce  But  divorce  is  not  a 
permanent  state  for  most,  since  an  increasing  number  of 
divorced  persons  remarry. 
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As  pointed  out  previously,  the  post-World  War  II  baby- 
boom  babies  are  now  entering  the  age  of  family  formation 
Thus  the  number  of  first  and  second  births  in  the  next  ten  or 

fifteen  years  will  rise  faster  than  total  births  as  the  new  young 
couples  start  their  families  This  is  significant  in  terms  of 
family  expenditures  because  the  earlier  children  tend  to 

induce  greater  expenditures  than  do  later  arrivals.* 
An  increase  in  the  number  of  young  families  will  mean  an 

increase  in  the  number  of  homes  with  children  present,  and 

from  1970  to  the  mid-1 980's  the  number  of  families  with 
children  present  will  grow  more  than  25  percent 

There  is  a  strong  relationship  between  high  fertility  and 
socioeconomic  status  in  the  United  States  A  large  number  of 
children  in  a  family  is  becoming  increasingly  characteristic  of 
urban  and  rural  poor  and  cultural  minorities,  regardless  of 
race.  Despite  high  fertility  rates,  the  minorities  and  the  poor 
do  not  contribute  significantly  to  population  increases  be- 

cause of  their  numbers  in  relation  to  the  total  population 
High  income  and  increased  education  tend  to  diminish 

fertility  and  lead  to  smaller  families.  For  example,  the  college 
graduate  tends  to  marry  later  in  life  and  therefore  reproduces 
later  and  not  as  much 

Historically,  the  family  has  declined  in  size  from  seven  or 
eight  children  per  family  in  colonial  times  to  less  than  three 
children  today. 

In  terms  of  family  size  we  may  conclude  that: 
—  The  size  of  the  family  has  declined . 
—  The  greatest  decline  exists  among  the  upper  income, 
well-educated  classes,  although  the  middle  class  has 
shown  declinesalso. 

—  In  the  U  S  the  ideal  IS  two  children 

—  Childlessness  is  no  longer  a  disgrace. 
Population  mobility  has  not  been  changing  much,  contrary 

to  the  general  idea. 

I.  7heConsumefOfl/isSei'en(ies,NICB(1969).p 
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Crime 

Is  there  anything  good  that  can  be  said  about  crime?  Asa 
matter  of  fact,  there  is.  Some  things  are  improving.  For 
example,  the  number  of  civil  disturbances  in  the  years 
between  1968and  1972 diminished  considerably 

There  are  many  problems  associated  with  reporting  crime. 
The  number  of  incidents  reported  may  be  a  function  of  the 
number  of  policemen,  public  attention  to  certain  kinds  of 

crime,  reporting  instructions  given  to  policemen,  etc.  Never- 
theless, analysis  of  crime  data  shows  several  interesting  and 

favorable  trends  For  example,  during  the  1  960-70  period,  the 
crime  rate  increased  on  the  average  of  1 1  percent  per  year; 
during  the  1970-71  period,  the  rate  of  increase  dropped  to  7 
percent  per  year  Within  some  crime  subdivisions,  changes 
are  even  more  startling  For  example,  in  1960  there  were  182 
auto  thefts  per  100,000  inhabitants;  this  figure  had  risen  to 
432  per  100,000  in  1969  Between  1969  and  1971 ,  there  was 
essentially  no  further  increase.  In  addition ,  between  1 970  and 
1971: 

—  In  the  mountain  states,  the  rate  of  murder  and  non- 
negligent  manslaughterdropped 

-Robbery  decreased  significantly  in  the  west  north  central states 

—  Aggravated  assault  remained  essentially  constant  in  the 
east  north  central  states. 

-In  the  west  south  central  states,  the  rate  of  larceny 
remained  unchanged. 

—  Auto  theft  dropped  in  the  east  north  central,  west  north 
central,  eastern  seaboard,  west  south  central,  and  moun- 

tain states. 
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General  Observations 

Of  course,  these  trends  represent  only  a  small  portion  of 
those  which  might  have  been  Included.  For  example,  we 
might  have  discussed : 
—  More  blacks  have  been  elected  to  office  than  ever  before 

—  Hard  rock  has  given  way  to  softer  folk  music 
—  The  Vietnam  war  has  ended  and  China  has  joined  the 
community  of  nations 

—  The  first  steps  of  the  SALT  disarmament  talks  have 
apparently  been  concluded  successfully 

—  The  campuses  are  quieter  now  and  the  propensity  to  use 
physical  violence  to  accomplish  political  ends  seems  to 
have  diminished 

—  The  enrollment  of  black  students  in  colleges  and  universi- 
ties has  increased  by  a  factor  of  3  since  1 964 

—  Pollution  in  many  rivers  and  streams  has  decreased 
—  Multinationalism.  which  is  seen  as  a  villain  by  some  people, 

robbing  the  American  worker  of  many  needed  jobs,  is  seen 
by  others  as  a  new  instrument  for  ensuring  political  stability 
throughout  the  world 

—  At  least  over  the  last  five  years,  the  green  revolution,  that  is 
the  introduction  of  hybrid  seed  varieties  into  certain 

developing  nations,  seems  to  have  worked;  food  produc- 
tion and  population  growth  have  kept  pace  and  widespread 

starvation  has  been  avoided 
-Although  the  values  of  many  young  people  seem  strange, 
they  Involve  notions  of  egalitarianism  and  anti-hypocrisy 
concepts  which  we  ourselves  believed  in.  but  have  some 
times  found  hard  to  put  Into  practice. 

Conclusions 

The  obvious  question  is:  If  things  are  so  good,  why  aren't 
we  in  better  shape?  Why  don  t  we  feel  better  about  our  status? 

First  of  all,  the  story  I've  presented  here  is  not  complete  It  is 
one-sided,  designed  to  snow  the  good  without  a  full  discus- 

sion of  the  bad.  a  reversal  of  the  more  usual  procedure. 
Second.  I  suspect  we  are  embedded  in  a  crisis  of  nsing 
expectations  Let  me  explain  It  has  been  shown  that  the 
closer  one  gets  to  the  achievement  of  a  goal,  the  greater  the 
pull  toward  It  It  may  just  be  that  as  we  progress  into  the 
post -industrial  era.  a  major  crisis  might  be.  as  N^ax  Ways  once 
put  It,  a  crisis  of  success  Finally,  we  operate,  in  our  society, 
without  a  clear  set  of  goals,  without  a  consensus  of  what 
we  re  moving  towards  Without  such  goals,  it  is  very  difficult 
to  tell  whether  society  has  made  any  progress  at  all  Without 
such  goals,  progress,  in  many  ways,  is  a  meaningless concept 
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Exhibit  50:  "Crosscurrents,  1974" 

Crosscurrents  in  Corporate  Communications 
No.  3 

Highlighte  o»  the  1 974  FORTUNE  Corporate  C 
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Introduction 

This  year,  the  discussion  at  FORTUNE'S  third 
annual  Corporate  Communications  Seminar  ranged 

across  a  diversity  of  subjects:  global  economics,  the 

next  generation  of  managers,  lifestyle  analysis,  top 

management's  role  in  communication  planning,  the 
press,  politics,  financial  communication,  the  implica- 

tions of  a  shortage  economy,  and  more. 

As  at  previous  seminars,  the  participants  and 

speakers  were  together  developing  a  clearer  under- 
standing of  the  role  of  corporate  communications  and 

its  application  in  achieving  fundamental  business 

objectives. 

Throughout  the  regular  seminar  sessions  and  dur- 
ing the  informal  gatherings,  we  were  impressed  once 

again  by  the  expertise  and  professionalism  of  the 

people  who  are  charged  with  the  management  of 

communications  for  our  leading  business  enterpnses. 

While  their  companies  differ  in  product  and  purpose, 
they  share  a  common  and  increasingly  difficult 

assignment.  That  they  seem  to  be  succeeding  better 

today  than  ever  before  is  an  enviable  accomplish- 
ment. 

The  complete  texts  of  the  seminar  speeches  are 

contained  in  this  report,  "Crosscurrents  in  Corporate 
Communications  No.  3".  You  will  find  them  valuable 
and  interesting  reading. 

We  are  indebted  to  the  seminar  speakers  and  the 

participants  for  contributing  so  much  to  the  success  of 

this  year's  meeting.  Making  next  year's  gathering 
equally  as  good  will  be  a  challenge  for  FORTUNE- 
but  an  agreeable  one.  We  are.  in  fact,  working  on  it 

right  now. 

James  B.  Hoefer 

Advertising  Director 

ir  you  would  like  addilional  copies  of  this  report,  please  address  your 

inq'uirv  lo  James  B  Hoefer  Adverlising  Director.  FORTUNE.  Tinie  & 
Ijfe  Buildinj.  Rockefeller  Center.  New  York.  NY  10020  Enclose  $3..S0 

per  copy  lo  cover  costs  and  handling. 

ITBCMC  *u.  RIGHTS  RESEnvEO  PnwTEO* 
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man Brothers  Incorporated,  stresses  that  government  and 

business  need  an  early  warning  system  to  avoid  crisis  situa- 
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ness and.  rather  than  viewing  those  with  opposing  views  as 
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company's  employees.  Lyet  believes  that  "you  must  work 
very,  very  closely  with  your  top  communications  person.  If 

it's  his  job  to  communicate,  he  can't  be  eflTective  unless  he  is 
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Many  new  groups  of  people  have  emerged  in  MBA 
programs,  and  their  perceptions  of  business,  society,  and 
personal  goals  are  likely  to  have  a  significant  effect  on  cor- 

porate communication  management  and  strategy.  As  they 
move  into  business,  government,  and  other  institutions, 

many  of  today's  MBA's  will  be  directly  involved  in  com- 
munications assignments.  As  the  next  generation  of  manag- 

ers, they  are  also  a  primary  audience  for  corporate  com- 
munication. How  are  they  different  from  preceding  MBA 

groups?  Richard  K.  Lazarus,  director  of  admissions  and 
student  affairs  at  Stanford's  Graduate  School  of  Business, 
points  out  that  the  interests  and  direction  of  a  significant 
portion  of  MBA  students  across  the  country  are  changing. 
For  example,  .schools  have  modified  curriculums  to  accom- 

modate interest  in  small  business  management  and  in  man- 
agement of  public  institutions -e.g.  hospitals  and  school 

systems.  These  and  other  changes  reflect  a  greater  diversity 
in  student  body,  a  broader  individual  view  of  opportunities, 
and  a  personal  approach  to  career  decision  making. 

Business  and  the  Press 

33 

There  is  a  communication  failure  between  business  and 

the  general  press  that  Robert  Lubar.  FORTUNE'S  Manag- 
ing Editor,  says  accounts  in  part  for  the  inaccurate  impres- 

sion the  public  has  of  business.  Both  sides  share  in  this 
failure:  the  general  newspaper,  magazine,  and  television 

media  don't  do  an  effective  job  of  digging  out  the  facts,  the 
drama,  or  the  full  implications  of  business  news.  Business- 

men, on  the  other  hand,  are  prone  to  condemn  the  press 
w  ithout  recognizing  their  responsibility  to  improve  the  flow 
of  solid  information  and  to  provide  more  press  access  to 
primary  sources  within  companies.  This  gap  operates 
against  a  background  of  public  and  journalistic  misunder- 

standing of  our  business  system.  "Business."  says  Lubar,  "is the  activity  in  this  country  that  involves  more  people,  more 
of  their  time,  than  anything  else-more  than  entertainment, 

sports,  anything  else— yet  it's  the  most  poorly  covered  and 
poorly  understood  institution  we  have  in  the  country." 

Communications  in  Washington:  Myths  vs.  Realities  36 

The  shift  of  power  back  from  the  presidency  to  Congress, 
congressional  reform,  and  budget  reform  are  trends  that  are 
changing  legislative,  economic,  and  political  activity  in 
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Washington.  While  they  have  a  favorable  cast,  these 
changes  could  mean  that  Congress  will  be  increasingly  in- 

volved with  legislation  that  alTects  the  functioning  of  free 
enterprise.  Charts  E.  Walker,  former  Deputy  Secretary  of 
the  Treasury  and  now  president  of  his  own  Washington- 
based  consulting  firm,  also  predicts  more  power  for  the 

General  Accounting  Office  and  the  "independent"  agen- 
cies. "We  are  entering  a  new  ballgame  in  Washington  .  .  . 

with  all  of  the  misunderstanding  about  the  role  and  nature 

of  business  operations  in  this  country,  it's  going  to  be  much 
more  difficult  to  communicate  effectively  in  Washington." 
Adding  to  the  difficulty  is  the  myth  that  "big  business"  runs 
the  country.  The  reality  is  that  businessmen  just  aren't  the 
sophisticated  political  operatives  they're  made  out  to  be. 
Financial  Communications  and  the  A  nalytical  H  aruspex    40 

The  haruspex  was  a  diviner  in  ancient  Rome  who  made 
predictions  based  on  an  inspection  of  animal  entrails. 

Today's  financial  analyst  uses  less  grisly  aids,  which  is  good 
news  for  the  ASPCA  but  not  necessarily  for  the  companies 
under  review.  Financial  communications  are  vital  input  for 
the  analyst,  and  Robert  P.  Colin,  executive  vice  president  of 
Faulkner.  Dawkins  &  Sullivan,  Inc..  offers  some  valuable 
suggestions  on  how  these  communications  can  be  improved. 
He  provides  the  arithmetic  necessary  to  understand  the 

significant  relationship  between  P/E  ratio  and  a  company's 
earnings  on  its  equity.  "A  most  effective  way  to  increase  the 
value  of  your  company."  says  Colin,  "is  to  have  your  com- 

pany increase  the  rale  of  return  on  its  equity."  He  believes 
that  a  favorable  corporate  image  must  be  established  for 
various  groups-from  investors  to  environmentalists. 
Among  the  factors  he  consider^  important  in  establishing 

corporate  image  is  "drumming  home"  a  position  of  leader- 
ship-whether  it's  in  markets  served,  in  technology,  in  pric- 

ing, or  in  profitability.  He  emphasizes  that  corporate  com- 
munication should  be  a  total  management  effort  from  lop 

management  on  dow  n 

Financial  Communications-The  Corporate  V  lew  44 

At  Mobil  Oil  Corporation  there  is  an  open  door  pt>licy  for 
meeting  analysts,  and  70  or  80  of  them  come  through  the 
corporate  portal  each  year.  In  addition,  Lawrence  Heyl,  Jr.. 
manager  of  investor  relations,  fields  200  to  300  phone  calls 
from  analysts  and  makes  two  swings  a  year  to  visit  analysis 
and  institutions  in  other  cities.  He  also  meets  with  analysts 
in  Europe  about  once  every  two  years.  In  running  his 
program,  Heyl  keeps  in  mind  certain  guidelines  He  sug- 

gests being  prepared  to  release  information  immediatelv  if  a 

significant'fact  comes  out  in  response  to  an  analyst's  ques- 
tion. He  advises  against  closed  group  meetings  and  against 

accepting  invitations  to  them.  Although  the  SEC  has  given 

companies  some  latitude  on  earnings  predictions,  Mobil's 
policy  is  not  to  make  them.  Heyl  states  that  the  strongest 

argument  against  making  them  is  that  "the  prediction  then 
becomes  the  most  important  factor,  and  you  might  do  all 

kinds  of  things  to  make  it  come  true."  Commenting  on 
business'  image  problem,  he  points  to  the  public's  lack  of 
understanding  of  profits  and  how  thev  are  made  and  used, 
particularly  as  capital  investment  that  stokes  the  entire  in- 

dustrial process. 

Life  Style  Analysis  and  Corporate  Communications  47 

For  almost  a  decade,  life  style  analysis  has  been  under 
study  at  Leo  Burnett  U.S.A.  to  assist  in  differentiating  sig- 

nificant characteristics  of  people  to  whom  communications 
might  be  directed.  Dr.  Joseph  T.  Plummer,  vice  president  of 

the  agency's  Special  Task  Force,  has  conducted  this 
research  for  several  years  and  sees  essential  values  in  its 
pursuit.  First,  it  enables  communicators  to  go  bevond  the 
aspects  of  a  product,  service,  or  corporation  and  to  think 
about  and  learn  about  the  people  they  are  trying  to  reach. 
Second,  life  style  analysis  is  a  research  method  that  assists  in 
formulating  strategy— it  puts  together  the  major  essentials: 
information  about  the  consumer  as  a  person,  the  products 
and  services  he  buys,  the  media  he  uses,  and  the  promotions 
to  which  he  responds.  Third,  life  style  information  provides 
a  rich  data  bank  that  can  be  dipped  into  at  any  time.  Final- 

ly, it  is  a  way  to  determine  current  and  future  trends,  to 
understand  social  and  cultural  change.  In  his  presentation, 
Plummer  defines  nine  major  life  style  segments  among  men. 
He  also  reports  on  a  life  stvle  study  of  men  who  are  earning 
$25,000  a  year  or  more  contrasted  with  men  who  are  under 
35  years  old  and  earning  $12,000  or  more.  The  results 
provide  an  interesting  look  at  the  sharp  differences  in  tastes, 
activities,  and  attitudes  that  life  style  analysis  reveals. 

Corporate  Communications  in  a  Shortage  Economy  58 

An  in-depih  group  discussion  with  nine  top  purchasing 
executives,  followed  by  telephone  interviews  across  the 
country  with  fifty  more,  indicates  to  Richard  C.  Christian, 
president  of  Marsleller  Inc.,  that  corporate  communication 

has  an  important  role  to  play  during  today's  shortages  and 
rising  inflation.  Christian  found  out  that  the  buyer  wants 
candor  and  a  company  commitment,  but  the  company 
representative  that  the  purchasing  executive  knows 

best-the  salesman-often  can't  provide  him  with  either. 
Purchasers  want  regular  contact  with  their  suppliers  even 
though  products  are  in  short  supply,  but  customer  loyalty  is 
waivering.  Traditional  suppliers  need  to  reinforce  their 
buyer  relationships.  Eighty-five  percent  of  those  inter- 

viewed agreed  that  "there  are  many  important  services  that 
a  supplier  can  provide  even  when  he  is  short  of  product." Two  out  of  three  agreed  that  they  want  and  need  more 
contact  with  supplier  management.  Christian  believes  that 
corptiraie  communication-from  advertising  to  publicity  to 

personal  contact-can  go  beyond  the  salesman's  efforts  and 
maintain  the  confidence  of  existing  customers  while  posi- 

tioning a  company  for  new  marketing  opportunities  in  a 
difficult  and  fast-changing  economic  period. 

Were  O.K.- You're  O.K. 
(A  Post-Watergate  Opportunity  for  Advertising)  61 

William  H.  Cienge.  president  of  Ketchum.  MacLeod  & 
Grove  Inc.,  believes  that  transactional  analysis  may  provide 
the  key  to  effective  communication  in  a  time  when  public 

confidence  in  all  of  the  country's  institutions  is  waning. 
Estrangement  and  alienation  between  people  and  between 
groups  points  to  the  need  for  sympathy  and  attention.  Yet 

much  advertising,  according  to  Genge.  "moves  unfeelingly 
against  people  ....  is  patently  self-serving.  Often  the  belli- 

gerence and  aggression  are  barely  hidden.  In  effect,  adver- 

tising often  attacks  its  audience."  The  central  question  he 
raises  is  whether  it  is  ptossible  to  reconcile  strong  advocacy 
for  products  and  services  with  the  respect  and  demonstra- 

tion of  concern  that  tells  consumers  they're  O.K.  What  kind 
of  advertising  can  do  it?  Genge  says  it  is  advertising  that 

respects  people's  aspirations  and  human  dignity,  advertis- 
ing that  is  scrupulously  honest,  advertising  that  exhibits 

empathy,  advertising  that  helps  people  respect  life  and  see 
the  best  in  it. 

SO  Brilliant  Admen  Look  at  Corporate  Advertising  64 
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New  Politics  and 
the  Glot>al  Economy 

Peter  G.  Peterson 
Chairman  of  the  Board 
Lehman  Brothers  Incorporated 

You  mentioned  the  kidding  of  my  friend  Kissinger  in 

your  introduction.  When  I  heard  about  my  friend's  mar- 
riage, I  said  to  him,  "You  have  always  engaged  in  this 

overblown  rhetoric  about  mutually  vested  interests  in  for- 
eign affairs,  but  I  had  no  idea  you  would  ever  practice  it  in 

your  domestic  affairs.  Would  you  mind  giving  me  your 

rationale  for  this  marriage?" 
He  said,  "Peterson,  I'm  not  sure  you  could  either  compre- 

hend or  accept  a  genuine  compassionate  act,  but  actually, 
your  envy  of  my  international  romances  was  getting  so 
uncontrollable  that  the  main  reason  I  got  married  was  to 

relieve  some  of  your  envy." 
So  Mr.  Pubhsher,  I  have  gotten  to  the  point  with  him  that 

I  don't  kid  him  very  much  anymore,  not  just  because  he's  on 
his  honeymoon,  but  because  I  discovered,  after  a  while,  that 
the  kidding  of  Kissinger  was  self-destructive  of  Peterson. 

That's  a  far  more  pregnant  reason  for  not  doing  it. 
I  suppose  I  can  illustrate  how  self-destructive  this  is  by 

some  recent  experiences  with  him.  It  was  not  too  many 
months  ago,  when  he  got  some  coveted  award  in  Washing- 

ton, I  decided  that  his  ego  was  clearly  not  shrinking,  and  I 
didn't  want  to  see  him  canonized  in  his  own  time.  So  I 
decided  to  make  a  few  tasteless  comments  about  the  size  of 
his  ego. 

I  pointed  out  that  his  ego  was  only  exceeded  by  his  talent 
and  that  he  was  one  of  those  few  men  in  the  world  that 

would  be  perfect  if  they  weren't  modest,  and  a  few  other 
equally  dull  comments.  As  he  stood  up,  he  patted  me  on  the 
shoulder  very  gratefully,  which  bothered  me.  There  were  a 
number  of  emotional  responses  which  I  was  trying  to  en- 

gender, but  his  gratitude  was  not  one  of  them.  I  knew  then 
that  I  had  said  the  wrong  thing. 

So  he  stood  up  and  said,  "Mr.  Peterson  has  referred  to  my 
lack  of  humility."  He  said,  "Actually,  if  he  knew  me  better, 
he  would  have  known  that  I'm  a  man  of  tremendous  humili- 

ty." He  said,  "For  example,  none  of  you  probably  know  that 
I  pray  to  God  every  night."  He  said,  "I  pray  for  compassion, 
wisdom,  and  understanding  and  insight."  He  went  on  and 
on  and  on,  and  then  he  paused  and  said,  "Then  when  I'm 
done,  I  ask  God  what  I  can  do  to  help  him." 

Suddenly,  the  enormousness  of  my  self-destructive  act 
occurred  to  me.  This  was  one  of  those  obviously  brilliant, 
but  obviously  totally  irrelevant  jokes  that  Laugh-In  proba- 

bly had  written  for  him.  Had  I  not  been  stupid  enough  to  set 
it  up  for  him,  there  would  have  been  no  way  in  the  world 
that  he  could  have  started  his  presentation  with  a  joke  about 
his  humility. 

Another  example:  It  was  only  a  few  months  later  that  he 
got  an  award  at  the  Project  Hope  dinner.  Whoever  was 

introducing  him  was  obviously  somebody  that  didn't  know 
him,  and  he  said,  "If  there  were  one  quality  that  would 
describe  the  uniqueness  of  this  man,  it  would  be  his  enor- 

mous humility,"  at  which  point  he  and  I  both  swallowed  our silverware  and  whatever  else  we  had  in  our  mouths.  After 

the  dinner,  the  Secretary  said,  "There's  something  very  im- 
portant I've  got  to  discuss  with  you  up  in  my  room.  I  wonder 

if  you  could  get  up  there  right  away." At  that  point,  all  of  my  own  very  large  ego  came  to  the 
front.  I  had  all  kinds  of  fantasies  that  he  was  finally  wising 
up.  He  was  going  to  get  my  advice  on  the  Mideast  situation, 
or  something  of  the  sort,  and  I  had  all  kinds  of  ideas  about 
what  I  might  be  doing  to  help  him  straighten  things  out. 

He  said,  "Peterson,  what  I  wanted  to  tell  you  was  that  it's 
the  most  gratifying  award  I've  ever  gotten."  I  said,  "Is  that 
so?  Why  would  that  be?"  He  said,  "Well,  all  the  way  back, 
all  I  could  think  about  was  the  thought  of  Peterson  paying 

$  1 ,000  to  hear  Kissinger  get  an  award  for  humility." 
So  that  was  the  second  case  study  on  self-destruction. 
If  I'm  going  to  get  from  Kissinger  to  what  I  want  to  talk 

about,  I'll  tell  you  one  final  story.  Incidentally,  I  do  have 
great  admiration  for  the  man,  and  I  only  kid  people  I  really 

like.  People  keep  asking,  "Why  is  he  so  successful  in  his 
negotiations?"  I  think  one  of  the  reasons  he's  so  successful  is 
that  he  combines  a  remarkable  sense  of  humor  with  great 

empathy  for  whomever  he's  negotiating  with.  And  I've 
never  seen  a  better  example  of  that  than  last  fall  at  what  can 
gently  be  described  as  a  tense  luncheon  situation  with  a 
number  of  Arab  Foreign  Ministers  at  the  U.N.,  shortly  after 
his  being  coronated,  I  guess  would  be  the  right  word. 

You  can  imagine  the  tension  of  the  first  Jewish  Secretary 
of  State  having  his  first  meeting  with  Arab  Foreign  Minis- 

ters. I  didn't  know  what  he  was  going  to  say,  except  that  I 
knew  he'd  say  something  that  was  appropriate. 

He  stood  up  and  looked  over  this  tense  group,  and  said, 

"As  I  stand  here  before  you,  I  have  a  suspicion  that  you  are 
all  suspicious  of  me."  Of  course,  what  he  succeeded  in  doing 
was  to  empathize  so  with  what  they  were  thinking  that  it 
immediately  changed  the  whole  environment. 

A  Case  Study  of  New  Problems 

In  trying  to  figure  out  what  I  might  talk  about,  I  thought  it 
might  be  of  some  interest  to  talk  about  the  problems  of  the 

energy  industry.  I'm  not  going  to  bore  you  with  petro- 
dollars and  the  horrendous  international  financial  problems 

they  are  creating.  What  I  thought  we  might  do  is  talk  about 
the  energy  problem  from  the  standpoint  of  a  case  study  of  a 
whole  series  of  new  problems  involving  resources,  energy, 
and  food  that  are  going  to  be  affected  in  the  new  global economy. 

If  you  accept  my  definition  of  stupidity— which  is  to  make 
precisely  the  same  error  twice-I  think  it  might  be  worth 
examining  how  we  got  into  this  incredible  mess,  in  which 
the  international  monetary  and  economic  system  is  in  a 
state  of  chaos;  a  billion  people  in  the  world,  and  the  oil  poor, 
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food  poor,  fertilizer  poor  parts  of  the  world  are  nearing 
starvation:  the  most  important  alliances  we  have  are  in 

considerable  disrepair.  I  needn't  bore  you  with  the  melan- 
choly symptoms  of  the  energy  crisis  that  we  see  all  around 

us. 

What  I  thought  might  be  worth  discussing  tonight  is  a 
retrospective  analysis.  How  did  this  happen?  What  should 
we  learn  from  it? 

The  communication  problems  the  oil  industry  faces  today 
are  obvious— an  industry  that  at  times  must  appear  to 
consumers  as  though  it  has  perhaps  achieved  the  almost 
impossible  assignment  of  makmg  folk  heroes  out  of  the  used 

car  dealers— why  don't  we  kind  of  step  back  and  say  to 

ourselves,  how  did  we,  how  did  business,  how  did  the  oil 
business,  and  how  did  the  world,  get  into  this  mess? 

There  are  two  aspects  of  the  problem  I'd  like  to  talk 
about.  The  first  is  this:  If  we  are  going  to  avoid  becoming  a 
crisis  or  panic  society,  in  which  all  of  our  problems  turn  into 

international  and  domestic  panics,  we're  somehow  going  to 
have  to  invent  the  problems  soon  enough,  and  reward  the 
people  who  invent  the  problems  politically  in  such  a  way 
that  we  do  something  about  these  problems  before  they 

become  crises.  If  there's  one  thing  that  characterizes  the 
global  economy  we're  living  in.  it's  that  we're  beginning  to 
learn  that  we  hurt  each  other  a  great  deal  more  than  we  used 
to  .And.  therefore,  we  needearly  warning. 

PETEBG  PETERSON 
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Now,  like  many  of  you,  when  I  went  to  Washington,  I  was 
a  businessman.  I  began  discovering  a  few  things  that  make 
Washington  a  great  deal  different  from  Bell  &  Howell,  and 

your  companies.  If  we're  going  to  be  successful  in  managing 
the  new  politics  of  business,  I  think  we're  going  to  have  to 
understand,  better  than  at  least  1  understood,  the  environ- 

ment in  which  political  decisions  are  made. 
In  business,  one  of  the  criteria  that  we  used  to  define  a 

well-managed  company  was  how  much  time  the  chief  ex- 
ecutive and  his  top  people  could  spend  on  inventing  the 

future  and  shaping  it.  One  of  the  things  that  strike  you  very 
quickly  in  Washington  is  that  often  people  invent  answers 

before  they've  invented  the  problem.  Indeed,  not  infre- 
quently, there  are  solutions  for  which  there  is  no  problem. 

And  there  is  a  small  political  reward  for  the  people  who 
have  the  capacity  to  think  conceptually  about  what  it  is  they 
are  trying  to  solve— particularly  if  it  is  in  the  future.  Therein 
lies  one  of  the  important  lessons  that  I'd  like  to  spend  a  little 
bit  of  time  on.  If  we  don't  lick  this  problem,  some  of  you  in 
other  industries,  besides  the  oil  industry,  are  going  to  have 
the  same  kinds  of  problems  they  have. 

Inside  the  Russian  Wheat  Deal 

Your  publisher  mentioned  that  I  have  been  involved  in 
the  Russian  trade  negotiations.  To  give  you  some  idea  of 
how  little  we  know  about  the  future,  how  little  early  warn- 

ing we  have  on  our  global  economic  problems,  let  me  tell 

you  the  "inside"  and  accurate  story,  I  think,  about  the  so- called  Russian  wheat  deal. 
It  was  only  a  few  months  ago  that  Dr.  Kissinger  and  I 

were  at  dinner.  We  were  very  happy  to  see  some  members  of 

the  "enlightened  press"  there.  I'm  sure  that  Mr.  Lubar  will 
consider  that  a  redundancy,  but  there  are  others  who  would 
consider  it  a  gross  contradiction  in  terms. 

At  this  dinner  of  only  eight  or  ten  of  us  were  some  of  the 
leading  columnists  in  the  country.  A  lot  of  us  in  life,  in 
history,  and  journalism  are  talented  at  retrospective  analy- 

sis in  which  we  take  an  event  and  then  create  an  elaborate 

intellectual,  conceptual  superstructure  that  "explains"  the 
event.  Certainly,  we  do  this  in  business.  You'll  have  an 
enormous  success  and  in  your  rare  honest  moments  you 
know  it  is  due  to  nothing  more  than  just  Wind  luck.  But  you 
will,  in  retrospect,  create  an  incredible  self-serving  rationale 

for  how  it  happened,  and  the  "vision"  and  the  "planning" 
and  the  "dynamic  implementation"  that  led  to  it. 

Now,  this  is  also  true,  obviously,  in  the  press.  Thus,  Secre- 
tary Kissinger  and  I  were  very  amused  to  hear  the  unanimi- 

ty of  these  distinguished  columnists  on  why  we  had  sold 
wheat  to  the  Russians. 

The  story  went  something  like  this: 
They  had  heard  a  number  of  us  talk  about  the  need  for 

inter-relatedness  of  foreign  policy,  the  need  to  tie  economics 
and  foreign  policy  together,  to  use  one  to  achieve  the  other. 
They  concluded  that  the  wheat  deal  with  the  Russians  was 
really  this:  If  they  would  help  us  end  the  Vietnam  War,  we 
would  feed  them,  even  if  at  a  great  domestic,  political,  and 
economic  cost  to  the  country. 

The  truth  is  that  precisely  because  we  know  so  little  about 
global  supply  and  global  demand  for  commodities  and 
resources,  the  conventional  wisdom  in  our  Department  of 
Agriculture  was  that  the  problem  we  faced  in  the  United 
States  and  the  world  was  a  pathological  and  a  perennial 
surplus  of  wheat.  We  heard  very  excited,  emotional  stories 
from  the  department  that  there  was  nothing  we  could  do 
that  would  be  more  important  to  the  welfare  of  America 
(which  was  perhaps  a  pohte  way  of  saying  that  in  a  political 

year  getting  those  farm  states  motivated  is  very  important) 
than  selling  the  wheat,  which  would  save  the  American 
taxpayer  millions  of  dollars  in  storage  costs.  You  may 

remember  that  in  the  summer  of  '72  you'd  see  pictures  of corn  in  the  streets  of  Iowa. 
I  was  in  the  Soviet  Union  for  a  few  weeks  at  the  time  the 

grain  was  actually  being  sold.  Those  of  us  in  New  York,  of 
course,  rely  for  all  of  our  information  and  wisdom  on  the 

New  York  Times,  when  we  aren't  reading /^ort««e  and  other 
such  distinguished  publications.  I  had  read  that  the  Rus- 

sians had  bought  something  over  a  billion  dollars  worth  of 
grain.  This  immediately  concerned  me,  because  the  Depart- 

ment of  Agriculture  had  indicated  to  us  that  they'd  had 
about  700  or  800  million  dollars  worth  of  surplus,  and  I've 
always  been  very  good  at  arithmetic,  and  I  understood  that 
a  billion  plus  is  larger  than  700  or  800  million.  I  came  back 
quite  surprised  to  discover  that  we  were  still  paying  export 
subsidies  of  several  hundred  million  dollars  to  push  this 
wheat  in  an  era  in  which  there  was  an  absolute  shortage. 

So  I  got  hold  ofthe  Director  ofthe  Office  of  Management 
and  Budget,  Mr.  Weinberger,  and  I  said  something  like  this: 

"Cap,  the  pathology  ofthe  bureaucracy  is  that  we  are  con- 
stantly solving,  like  a  lot  of  generals,  the  problems  ofthe  last 

wars  often  or  fifteen  years  ago.  I  really  think  we  ought  to  sit 
down  with  Earl  Butz  and  his  colleagues  and  understand  just 
what  the  rationale  is  for  this,  because  originally  export  sub- 

sidies were  designed  to  sell  wheat  at  a  time  when  there  were 

surpluses." 

So  we  sat  down  with  Secretary  Butz.  This  incidentally  is 

not  a  criticism  of  Mr.  Butz,  because  he  was  relying  on,  I'm 
sure,  what  information  and  concepts  the  bureaucracy  had 
provided  him.  This  story,  by  the  way,  is  not  indiscreet.  It  has 
been  in  one  ofthe  major  publications. 
When  we  asked  why  it  was  that  we  were  doing  this,  the 

response  was  interesting.  "Well,  the  problem  that  America and  the  world  face  is  a  heavy  surplus  of  grain.  Now,  if  we 

don't  pay  the  subsidies,  the  world  price  of  grain  will  go  up. 
That  will  encourage  farmers  to  produce  more,  and  that  will 
only  add  to  what  the  problem  of  the  world  is.  which  is  a 

heavy  surplus  of  grain." 
The  interesting  thing  is  that  we  didn't  know  either  the 

global  supply  or  the  global  demand  for  wheat  and  we  didn't know  the  Russian  supply  or  demand.  Because  of  that,  we 
made  some  very  bad  decisions. 

We  also  had  not  perceived  a  fundamental  eating  revolu- 
tion that  was  going  on  in  the  world;  there  was  a  correlation 

between  the  quality  of  life  and  the  quality  of  eating.  All  you 
need  to  do  is  look  at  me  and  perhaps  80%  of  you  in  the 
audience  here  to  arrive  at  some  judgments  about  our 

"affluence,"  which  is  the  nicest  way  that  I  can  think  of describing  it. 

But  what  had  been  going  on  in  the  world,  of  course,  is  that 
people  wanted  to  eat  better,  they  wanted  to  eat  more,  and 
that  in  turn  takes  a  great  deal  more  grain,  and  so  forth. 

So  I  think  one  ofthe  things  we're  going  to  have  to  do,  if 
we  are  going  to  avoid  some  of  the  problems  of  the  oil 
industry,  is  to  set  up  some  continuous  mechanism  by  which 

we  get  earlier  warning  of  these  problems,  so  that  we  don't get  confronted  with  these  crisis  situations  too  late  to  do 
anything  about  them. A  lot  of  businessmen  came  in  to  see  me  when  I  was  in  the 
government.  Frankly  some  of  both  their  rhetoric  and  their 
logic  bothered  me.  Some  would  say,  for  example,  that  they 
were  great  believers  in  the  market  system  and  the  free  enter- 

prise system.  Having  finished  that  introduction,  they  would 
then  tell  me  that  what  this  country  needed  was  a  long-range 
economic  plan. 

Before  I  tell  you  what  I  think  we  have  to  do  to  help  solve 
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some  of  these  problems,  let  me  tell  you  what  1  thmk  we 
should  not  do.  There  are  few  disasters  that  could  beset  this 
country  that  would  be  more  traumatic  and  more  malignant 
in  my  view  than  a  ten-year  economic  plan.  I  have  been 
privileged  to  go  around  the  world  and  look  at  a  lot  of  these 
plans.  I  can  tell  you  that  the  gap  between  the  paper  and  the 
performance,  between  the  rhetoric  and  the  performance,  is 
absolutely  breathtaking,  w  herever  you  go  in  the  world.  And 
what  we  should  have  learned  from  our  price  control  exper- 

ience and  other  experiences,  is  that  even  the  most  brilliant, 
sophisticated  human  minds  are  incapable  of  grasping  the 
present  interrelationships  in  highly  complex  economic  and 
political  societies-not  to  say  those  of  the  future.  Certamly 
GS-15s  m  the  Department  of  Commerce.  I  can  assure  you. 
are  not  capable  of  havmg  this  grasp  of  the  present  or  the 

future.  And  the  Soviet  Union's  economy  is  perhaps  the 
classic  example  of  w  hat  happens. . 

What's  The  Plan? 

What  are  the  dangers  of  such  a  plan?  I  think  it's  impor- 
tant that  we  define  what  we  mean  by  a  "plan."  I  tried  to  do 

that  with  some  businessmen.  What  it  usually  came  down  to 

is  the  following  concept:  What  we're  going  to  do  is  pick  out 
a  number  of  industries,  and  we're  going  to  decide  that  cer- 

tain ones  are  in  the  "national  interest."  Having  decided 
that,  we're  going  to  do  a  bunch  of  things.  We're  going  to  giN  e 
these  industries  research,  we're  going  to  give  them  subsidies, 
we  may  protect  them  for  a  while  from  foreign  competition, 

we'll  give  them  capital  incentives.  In  any  event,  we'll  do 
special  things  for  whichever  those  industries  are  that  we 
decide  in  1984  the  United  States  should  be  strong  in 

Of  course,  the  first  and  the  overwhelming  problem  is  that 
this  presumes  that  either  a  GS-15  or  Mr.  Lubar  or  me  or 
somebody  else  is  smart  enough  to  imagine  w  hat  these  indus- 

tries should  be  five  or  ten  years  from  now  A  second  and 
very  important  philosophic  problem  is  the  impact  of  all  this 
on  something  very  preciou.s.  our  freedom. 

But  let's  assume,  for  the  moment,  that  we  find  somebody. 
I  don't  know  who  it  will  be.  that's  smart  enough  to  allocate 
this  country's  resources  in  such  a  way  over  the  next  ten  years 
and  that  he's  right,  which  1  think  is  an  enormous  charitable 
assumption.  But  let's  go  nghi  past  these  "minor  assump- 

tions." Now,  what  would  happen  politically,  m  Washington,  to 

such  a  ten-year  plan''  Well.  I'll  tell  you  what  1  think  would 
happen,  and  that  is  that  the  irresistible  process  of  political 
logrolling  would  begin  to  make  itself  felt.  Some  Congress- 

man, a  cy  nic  would  say.  would  look  at  such  a  plan  and  ask 

the  very  insightful  and  philosophic  question.  "What's  in  it 
for  me  and  my  district'!'"  A  thing  you  learn  in  Washington  is 
what  starts  out  as  a  global  concept  of  national  interest  very 
shortly  gets  translated  into  a  highly  regional  concept  of  the 
national  interest  By  some  strange  coincidence,  this  regional 
concept  sometimes  happens  to  coinade  with  the  borders  of 
a  particular  district. 

So.  before  long,  what  we  would  see  is  enormous  pressures 
to  get  this  plan  changed,  and  a  lot  of  trade-off.  For  example, 
lei's  take  a  brassiere  manufacturer.  If  it  was  in  a  certain 

district-and  I'm  going  to  assume  for  the  moment  that  there 
still  will  be  brassieres  in  1984,  probably  a  questionable  as- 

sumption—it wouldn't  be  long  before  somebodv  would  be 
arguing  very  vigorously  for  the  notion  that  brassieres  really 
undergird  the  national  will,  if  I  can  mix  m\  metaphors,  thai 
they  give  this  country  s  morale  a  certain  firmness  of  support, 
and  we  would  hear  the  most  creative  kind  of  rationaliza- 

tions of  why  a  change  was  in  the  national  interest 

Well,  let's  get  over  that  enormous  problem,  and  let's  as- 

sume that  this  brilliant  plan  that  some  genius  has  produced 
passed  the  Congress  in  that  form.  Now.  we  get  to  its  imple- 

mentation. Let's  ask  ourselves  what  would  happen.  There's 
a  useful  analogy  from  medicine  that  I  would  like  to  share 

with  you.  It's  called  the  concept  of  the  "iatrogenic"  disease. 
For  those  of  you  who  are  not  scholars  in  Latin  and  Greek, 

and  perhaps  there  is  one  of  you  here  in  the  room,  I'll  tell  you 
what  I  have  been  told  the  word  means.  I  was  told  by  such  a 

scholar  that  "iatrogenic"  comes  from  the  Greek— iatro,  or 
doctor,  and  the  Latin.  So  they  are  doctor-caused  diseases, 

w  hich  probably  explains  why  your  family  doctor  hasn't  told 
you  abijut  them. What  we  would  very  quickly  find  with  such  a  plan  is  that 
the  ultimate  iatrogenic  disease,  which  would  be  the  bur- 

eaucracy's desire  to  grow,  would  then  begin  to  play  its  inevi- 
table role.  I  think  the  largest  amount  of  humor  and  wisdom 

that  has  ever  been  put  into  a  small  book  was  put  in  by 
Parkinson,  and  I  commend  his  book  to  all  of  you  on  your 
birthday,  as  annual  reading.  Now.  you  may  remember,  in 
this  rather  classic  little  book  he  approached  the  organiza- 

tion of  the  British  Admiralty  on  an  input-output  basis.  You 
may  remember,  he  asked  the  question  that  all  sensible  man- 

agers should  ask.  "What  is  the  work  that  is  being  done,  the 
output,  and  is  it  growing  or  isn't  it  growing?"  You  may  also remember  that  he  listed  a  whole  bunch  of  criteria  related  to 

output:  how  many  ships  and  battleships,  ports,  and  all  this 

sort  of  thing,  it  didn't  take  that  study  to  make  the  funda- 
mental point  that  the  British  Navy  of  I960  was  a  very  differ- 

ent and  smaller  thing  than  the  British  Navy  of  1940. 
Bui  you  may  recall  that  when  he  looked  at  the  bureaucra- 
tic overhead  that  went  with  it,  he  found  it  was  growing  at  a 

linear  rate  of  something  like  6^  to  8*%  a  year  and  it  was 
growing  irrespective  of  any  growth  in  the  need  for  it. 

Now,  it  is  this  problem  that  characterizes  most  bureaucra- 
cies. The)  measure  themselves  by  w  hether  they  are  growing 

or  not.  and  not  by  whether  the  problem  they  were  designed 
to  solve  still  exists. 

So.  in  my  view,  a  ten-year  government  plan  would  be  a 
malignant  disaster. 

Need  for  an  Eariy  Warning  System 

1  come  out  on  the  side  of  suggesting,  however,  that  we 
need  an  early  warning  global  economic  intelligence  system 
that  uses  the  technology  we  have  to  give  us  earlier  warning. 
I  find  it  a  bit  grotesque  that  this  countrv  is  quite  willing  to 
spend  five  billion  dollars  a  year  on  security  intelligence, 
using  all  kinds  of  highly  sophisticated  optics  and  satellite 
technology  that  will  tell  us  precisely  how  many  Soviet  ships 
there  are  in  what  state  of  completion  and  how  many  satel- 

lites and  where  they  are  located  and  how  many  just  came 
around  South  Africa,  and.  billions  of  bits  of  information  of 

this  sort.  Yet  somehow  it  wouldn't  otxur  to  us  that  this  same 
kind  of  technology  would  be  important  in  an  era  in  which 
economics  is  going  to  become  a  vital  part  of  foreign 
policy-  that  we  ought  to  use  that  intelligence  to  tell  us  about 
such  "mundane  and  dull"  things  as  the  size  of  wheat  crops and  demand 

What  are  the  problems  that  get  in  the  way  of  our  looking 

ahead  and  thinking  ahead'!'  I'd  like  tojust  mention  briefly two  or  three  of  them  The  first,  of  course,  is  what  the  critics 

of  this  administration  ha\e  called  an  advance  man's  mental- 
ity. I  don't  know  that  there  are  any  more  or  fewer  advance 

men  in  this  White  House  than  there  have  been  in  previous 
administrations.  Let  me  remind  some  of  you  what  an  ad- 

vance man  is,  because  it's  a  very  important  part,  in  my  view, 
of  the  problems  that  we  now  face. 

The  advance  man  is  that  indispensable  man  in  every 
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political  campaign  who  precedes  the  candidate  by  about  48 
hours,  the  fellow  that  goes  into  Des  Moines,  Iowa,  and  sets 

up  among  other  things  what  are  called  the  "photo  situa- 
tions." This  is  the  fellow  who  manipulates  the  events  of  the 

day  so  that  Walter  Cronkite  and  John  Chancellor  and  Time 
magazine,  and  so  forth  will  have  an  event  or  a  situation  or  a 
headline  that  is  truly  memorable. 

Now.  it's  understandable  that  these  are  the  people  who 
gel  rewarded,  because  they  get  the  closest  to  the  candidate 

and  they  work  very  hard,  and  I'm  not  criticizing  that.  But  it 
does  present  us  with  certain  difficulties  because  the  prob- 

lems of  wmning  an  election  and  governing  a  nation  are 
reallv  rather  different  problems,  particularly  in  time  per- 

spective. And  to  some  advance  men,  in  thinkmg  about  early 
warning  and  long-term  forecasts,  the  time  frame  is  probably 

between  today  and  tomorrow  night's  television  show— it's hard  to  get  thfs  kind  of  mind  thinking  about  a  problem  that 
may  not  emerge  for  three  to  six  years  or  ten  years. 

If  you  move  it  up  a  level  to  the  elected  official,  up  to  now, 

at  least,  we've  tended  to  reward  the  politician  who  comes  up with  dramatic  answers  to  problems.  From  his  standpoint,  he 
gets  credit  for  solving  them  between  now  and  the  next  elec- 

tion, and  if  it  somehow  isn't  that  kind  of  problem,  it's  very hard  to  get  a  politician  to  take  the  matter  seriously. 
So  I  think  that  one  of  the  things  that  we,  as  citizens,  have 

to  do  is  to  see  if  there's  a  way  we  can  reward  our  political 
leaders  that  will  somehow  mobilize  them  for  challenges  that 

don't  have  a  face,  for  scarcity,  which  is  certainly  getting  to 
be  a  very  important  problem  at  a  time  when  we're  affluent, against  problems  that  are  not  enemies,  either  persons  or 
nations.  Part  of  the  political  psychology  of  this  country  has 

been  that  you've  got  to  identify  an  enemy  somewhere  along 
the  line.  A  lot  of  the  resource  and  global  problems  we're 
going  to  be  dealing  with  are  not  those  kinds  of  problems. 

And  we  need  a  system  that  involves  the  private  sector 
early  enough  so  that  we  get  accurate  inputs. 

A  Trend  in  Oil  Comes  to  the  Surface 

On  the  oil  problem,  for  example,  I  truly  was  a  country 
boy  from  Chicago— and  I  know  that  in  Manhattan  that,  too, 
is  a  redundancy.  When  I  went  into  the  government  I 
thought  it  would  be  usefuJ  to  do  some  kind  of  trend  analyses 
of  where  our  trade  picture  was  coming  out,  and  we  did  it  the 
way  you  would  do  a  company  budget,  a  five-vear  budget. 
We  took  it  sector  by  sector.  .And  one  of  the  sectors  we  starled 
looking  at  was  the  oil  sector.  I  think  something  you  learn  in 

business  after  a  while  is  that  when  you  see  a  trend  that's 
been  moving  for  five  years  in  the  same  direction  you'd 
better  stop  and  ask  yourself  what's  going  on. 

So  I  was  sitting  next  to  an  oil  company  president  one 

night,  and  I  said,  here's  what  I'm  seeing,  where  is  this  going? 
What  has  caused  this  problem?  He  said,  well,  you  ain't  seen 
anything  yet,  and  I'm  delighted  somebody  asked  me.  We're going  to  have  a  ten  to  fifteen  billion  dollar  trade  deficit  in  oil 
by  the  end  of  this  decade. 

I  found  that  very  shocking,  and  because  it  would  present 
some  important  problems.  1  went  back  to  the  government 
and  1  said  to  the  economists  and  the  Council  of  Economic 

Advisers,  tell  rc\t  about  all  this.  Well,  among  my  many 
critics  there  were  those  who  rightfully  pointed  out  that  the 
only  kind  of  economics  1  had  was  elementary  economics, 

and  that  I  probably  didn't  pass  that,  so  they  gave  me  a 
lecture  on  what  they  called  "elasticity  of  supplies. "' 

In  retrospect,  if  you'll  forgive  the  pun,  they  were  stretch- 
ing things  a  bit.  As  I  understood  their  reasoning,  it  was  that 

this  big  deficit  would  never  happen  because  Tf  prices  just 
went  up  modestly,  we  would  produce  a  lot  more  oil  and  gas 
domestically.  So  here  was  this  incredible  gap  between  those 
who  were  drilling  holes  and  the  economists  who  were  look- 

ing at  the  past  through  their  computer  models.  Whatever  we 
do,  we  must  somehow  bring  earlier  into  the  apparatus  those 
people  who  know  something  about  the  problem. 

The  other  thing  we  need  is  a  level  of  continuity  of  effort.  If 
you  want  to  read  an  interesting  report  put  out  by  private 
citizens,  I  urge  you  to  read  the  Paley  Report,  1952.  The 
opening  paragraph  is  remarkably  relevant  to  precisely  the 
resource  problems  that  we  have  today.  An  interesting  thing 
about  the  Paley  Report— it  was  written  20  years  ago  with 
enormous  fanfare.  So  I  think  we  must  set  up  a  continuing 
mechanism.  We  need  some  kind  of  very  new  mechanism 

that's  bipartisan,  that's  global,  that's  available  to  the  public, 
that  encourages  private  sector  inputs,  that  projects  some  of 
these  emerging  problems  soon  enough  to  do  something 
about  them. 

The  difficulty  that  I  think  the  oil  problem  makes  clear  is 
this:  Most  of  us  in  business  can  be  rightfully  proud  of  our 
ability  to  make  and  develop  and  research  products,  of  our 

financial  abilities,  and  so  forth,  and  I'd  give  most  of  us  an  A 
or  a  B  in  those  parts  of  our  business.  But  when  it  comes  to  a 
sensitive  understanding  of  the  new  politics  of  business,  I 
would  grade  most  of  us  somewhere  between  a  C  minus  and 

an  F  minus,  if  that's  possible. Now.  one  of  the  reasons  for  this  is— and  there  was  no  one 

more  guilty  than  I  was— we  tend  to  think  of  the  governmen- 
tal scene  as  something  we  can  delegate  to  our  Washington 

representative,  or  something.  For  some  chairman  or  presi- 
dent or  senior  officer  to  be  spending  anv  real  time  with  the 

staffs  in  Congress,  or  the  staffs  in  the  Office  of  Management 
and  Budget,  is  usually  considered  a  terrible  waste  of  time. 
Yet  it  is  precisely  there  where  a  lot  of  these  verv'  serious 
problems  develop. 

New  Political  Power  Groups 

Now.  the  second  thing  that  we  grossly  underestimate  in 
business  is  the  fact  that  some  of  the  new  groups  in  our 
political  system  are  just  vastly  more  politically  powerful 

than,  let's  say.  our  companies  are.  To  say  that  the  multina- 
tional is  not  a  folk  hero  is  not  really  an  original  observation 

on  my  part,  but  what  is  not  widely  understood  is  how  power- 
ful some  of  the  non-multi-nationai  groups  are.  I'd  like  to 

take  just  a  couple  of  examples  to  illustrate  this  point. 
The  Department  of  Commerce  is  a  conglomerate  that 

makes  any  of  your  conglomerates  iook  like  highly  focused 
enterprises.  I  mean,  it  goes  all  the  wav  from  the  Census 
Department  to  Maritime.  Any  coherent,  organizational 
rationale  for  the  Department  of  Commerce  has  always  es- 

caped me.  But  among  the  things  that  I  didn't  preside  over, but  was  responsible  for.  were  the  porpoises  and  the  baby 

seals.  And  I'd  just  like  to  take  a  minute  to  talk  about  those 
two  problems,  because  there  is  a  connection  between  this 

and  the  kind  of  business-political  problems  you're  having. 
I  went  over  there  saying,  well,  let  me  see.  the  major  prob- 

lems of  the  world  toda>  have  something  to  do  with  interna- 
tional economics  and  monetap,'  and  resource  problems,  and 

technology  and  productivity.  East-West  trade,  and  that's 
what  I'll  spend  my  time  on. 

What  I  quickly  discovered  was  that  the  politics  of  por- 
poises and  baby  seals,  judging  by  the  number  of  letters  that 

came  in  and  the  pressure  from  Congressmen,  was  vastly 
greater  than  what  I  had  considered  more  important  sub- 

jects. 

Now.  what  was  the  problem  with  porpoises? The  problem 
with  porpoises  was  that  there  were  some  200.000  of  them 
that  were  unfortunately  caught  in  tuna  nets  and  accidental- 

ly killed.  To  some,  the  solution  was  very  clear:  we  should 
just  go  out  of  the  tuna  fish  business.  If  one  had  to  choose 
between— and  this  is  the  way  problems  get  polarized— 
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between  tuna  fish  fishermen  and  porpoises,  you  would 
choose  the  porpoises  even.  time,  politically  you  see. 

So  the  kind  of  confrontation  and  polarization  that  was 
presented  was:  go  out  of  the  tuna  fish  busmess.  Well.  I  knew 
lots  of  my  fnends.  some  of  my  best  friends,  ate  tuna  fish.  It 
also  contributes  very  favorably  to  the  balance  of  trade, 

provides  a  lot  of  jobs,  and  you  could  see  that  you  couldn't 
carry  this  situation  to  its  logical  extreme,  or  we  wouldn't  be 
hunting  or  fishing  anything. 

But  the  problem  was  that  we  had  to  figure  out  what  to  do 
abcL't  this  very  real  pohtical  problem.  Now.  after  several 
hundre;!  hours  of  consultation  with  all  kinds  of  consumer 

groups  and  .:op.ser\  ation  groups  and  so  forth.  Til  skip  to  the 
finale.  The  finale  is  that  as  the  Secretary  of  Commerce,  w  ho 
was  bom  in  Nebraska,  i  f.iirly  and  country,  not  really  com- 

fortable in  the  water,  nervous  in  the  shower.  I  find  myself  in 
Manneland  petting  Flipper,  as  we  announce  a  dramatic 
research  program  of  $250,000.  with  the  support  of  some  of 

these  various  groups,  on  how  we're  going  to  keep  porpoises out  ofthe  tuna  nets. 
As  a  result  of  that,  we  were  able  to  move  on  to  some  of 

these  other  problems. 

The  Bab>  Seal  Problem 

Another  problem  that  I  inherited,  several  hundred  hours 
later,  was  the  baby  seals  problem.  There  was  now  a)  I  could 
avoid  going  to  dinner  parties,  anywhere  in  Amenca,  where 
several  aaive  voters,  whom  we  should  prize,  often  women, 

would  come  up  and  say.  "Now,  what  are  you  going  to  do 
about  the  baby  seal  problem?"  First.  I  thought  someone  was 
pulling  my  leg.  but  then  I  discovered  they  were  terribly 
serious  about  the  baby  seal  problem 
My  predecessor  had  inadvenently  said  something  that 

was  true,  but  perhaps  not  the  most  sensitive  political  obser- 

vation he'd  ever  made,  that  clubbing  baby  seals.  I  believe 
was  the  way  he  put  it.  was  reallv  the  most  effective  and 
humane  way  of  handling  this  So  we  had  to  figure  out  what 
to  do  about  this.  The  letters  were  piling  high  all  over  the 
place,  and  Congressmen  were  calling,  and  Mr.  Secretary, 

you've  got  to  do  something  about  this. 
What  we  finallv  ended  up  doing,  after  again  several 

hundred  hours  of  meeting  with  all  kinds  of  groups  in  this 
field,  was  adopting  the  following  consensus.  Since  we  were 
all  men  and  women  ofthe  world,  we  were  going  to  take  a 
larger  view  ofthe  baby  seal  problem.  We  were  going  to  look 
at  the  ecosystem,  was  the  way  we  put  iL  and  what  we  were 
going  to  do  was  worrv  about  all  living  animals  So  we 
designed  an  experiment,  with  the  approval  of  these  groups. 

We  took  one  island  up  in  Alaska  and  said  we're  going  to 
continue  clubbing  the  baby  seals,  although  I  think  we  came 
up  with  some  slightly  different  rhetonc.  And  we  took  an- 

other island  and  we  weren't  going  to  do  anything.  And  then 
we  were  going  to  get  the  help  of  people  to  study  ecosystems. 
and  we  were  going  to  studv  the  total  effects  on  all  living 
animals  in  both  places.  This  might  take  five  years  to  mea- 

sure appropnatelv  My  critics  said  that  one  of  my  main 
motivations  was  to  transfer  this  problem  to  my  successor  I 

won't  deny  that  that  factor  was  mentioned  at  the  time  we 
were  deading  what  to  do  But  the  point  I'm  trying  to  make  is 
that  we  finally  worked  out  a  resolution  to  this  problem,  b\ 

bringing  in  the  so-called  "enemy."  you  know,  or  the 
provokers  of  this  situation. 

Now.  one  of  the  great  dangers,  if  I  may  say  so.  of  a 
conference  like  this,  is  that  we  unconsciously  demagogue 
each  other.  I  mean,  we  tell  each  other  what  we  want  to 
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hear— that  in  the  American  business  community  we  have 
one  ofthe  greatest  systems  in  the  world,  which  is  absolutely 

true,  and  that  most  of  what  we're  doing  isjust  fine,  and  what 
we  really  have  to  do  as  communication  expens  is  "educate" 
those  people  out  there.  This  is  now^  a  common  theme  for 
meetings  like  this.  And  if  we  were  more  honest,  we  would  be 

saying  that  they're  a  bunch  of  well-meaning  but  really  kind 
of  dumb,  ignorant,  economically  illiterate  people  out  there, 
many  of  whom,  incidentally,  are  our  own  employees,  and 

we're  going  to  have  to  educate  them.  There's  remarkably little  said  about  how  we  need  to  be  educated,  as  business 

people,  about  their  new  views  of  what's  going  on  in  the world. 

And  many  of  us,  frankJy.  sound  dangerously  as  if  we  were 

saying  to  millions  of  new  voters  that  we're  trying  to  make  a vinue  out  of  social  insensitiviiy. 

So  I  just  want  to  suggest  a  rather  different  approach  by 
most  of  us  in  business,  who  are  going  to  be  facing  these 
problems  as  we  move  into  a  real  world  of  shortages  of  all 
kinds.  The  iron  law  of  politics  has  always  been  that  you  have 
a  villain  or  an  enemy.  I  know  you  were  brought  up  in  a 

world  of  folk  heroes.  In  Washington,  you're  brought  up  with 
the  concept  of  folk  villains;  you  identify  somebody  who  is 
the  enemy,  who  is  the  problem,  and  you  hack  him  with  all 

the  vigor  you  have.  Now.  in  the  oil  compames  they've  found 
an  ideal  villain  which  explains,  of  course,  what's  been  going 
on. 

Some  segments  ofthe  oil  business  and  the  business  com- 
munity might  prefer  it  if  we  were  all  to  sit  down  here  and,  in 

discussing  who  caused  the  oil  problem,  say  that  the  environ- 

mentalists are  a  pnncipal  cause  ofthe  problem.  But  you're 
supposed  to  be  and  I'm  supposed  to  be.  from  my  previous 
incarnation,  consumer  onented.  and  so  let's  see  what  the 
customer  or  consumer  thinks  is  the  cause  ofthe  oil  problem. 

I  saw  a  study  just  this  last  week  that  I  found  interesting.  If 
you  go  out  and  ask  people  today  who  is  to  blame  for  the  oil 
crisis,  there  are  something  like  25  to  30  times  as  many 
people  who  will  blame  the  oil  company  as  will  blame  the 
environmentalists,  which  is  quite  a  ratio  Something  ap- 

proaching two-thirds  of  the  American  people  now  believe 
that  the  oil  companies  manipulated  pnces  and  supplies  in 
such  a  way  as  to  maximize  profits.  In  other  words,  they 
brought  on  the  energy  problem  to  satisfy  their  corporate 

profit  goals. Now.  in  our  boardrooms  and  our  luncheon  clubs  and  our 

country  clubs  and  meetings  like  this,  the  enormous  danger  is 
that  we  will  persuade  each  other  that  we  know  who  the 
enemy  is  The  enemy  is  the  environmentalist.  And  cenainly 
the  enemy  is  Ralph  Nader.  I  just  want  to  remind  you  that 
Ralph  Nader  is  about  the  fifth  most  admired  man  in  Ameri- 

ca-so  whatever  you  may  think  about  Ralph  Nader,  he's  got 
an  awful  lot  more  votes  than  you  do.  in  the  way  our  system 

operates. 
Ineffecti«e(>il  lndu\tr>  Ad>enisine 

The  oil  industry,  for  example,  is  engaged  in  something 
that  I  think  is  going  to  be  essentially  ineffeaive  as  commun- 

ication. We  see  full  page  advertisements  in  all  of  our  media, 

and  I  don't  wish  to  diminish  your  budgets,  which  1  know  are 
much  smaller  than  they  should  be  Visualize  these  adver- 

tisements from  the  standf)oint  of  the  consumer,  who  has 
such  low  trust,  contempt,  and  suspicions  about  oil  compan- 

ies, that  he  feels  they  brought  on  this  energy  crisis  to  line 
their  pockets,  and  how  he  must  be  looking  at  those  full  page 
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advertisements  that  talk  about  how  the  oil  industry  needs 
money  for  capital. 

These  are  advertisements  that  are  probably  written  in  the 

same  way  that  we  discuss  Ralph  Nader,  for  each  other.  I'm sure  the  board  members  and  the  club  members  look  at  those 
advertisements  and  say,  by  God,  this  is  a  free  enterprise 

system,  you  need  profits,  you  need  capital,  and  if  we're 
going  to  produce  the  energy,  we  need  money,  and  every- 

body says  that's  right.  But  I  wonder  what  that  consumer  is 
saying  about  this  advertising,  given  this  profound  lack  of 
trust. 

So  I  would  like  to  suggest  an  alternative  to  the  conven- 
tional approach,  what  I  would  call  the  confrontation,  or  to 

use  the  modern  idiom,  the  tough-it-out  approach.  You 
know,  let  them  have  it,  and  let's  all  talk  to  each  other  at 
lunches,  and  convince  ourselves  that  some  son  of  a  bitch 
somewhere  is  behind  our  problem. 

Let  me  suggest  that  the  more  modern  approach  to  han- 
dling the  new  politics  of  business  is  going  to  involve  talking 

with  your  so-called  enemies,  conveying  to  them  that  you're 
going  to  listen  and  that  you  care  and  that  you're  trying  to 
define  the  problem  together,  and  trying  to  get  them  to  be 
part  of  the  solution,  instead  ofjust  part  of  the  problem. 

You  see,  one  of  the  interesting  things  that  happened  in 
the  oil  crisis,  in  my  view,  is  that  many  of  the  very  fine 
well-meaning  environmentalist  groups  were  permitted  the 
unbelievable  luxury  of  liking  every  kind  of  energy  except 

the  ones  we've  had.  and  simply  articulating  the  problem, 
instead  of  helping  us  to  find  what  the  goals  were  and  how  we 
were  going  to  solve  the  problem.  As  long  as  we  polarize  our 

"enemies,"  we  permit  them  that  luxury,  and  in  my  view 
nobody  should  be  permitted  that  luxury. 

Take  the  Opposition  to  Lunch 

I'd  like  to  make  a  radical  suggestion  that  will  probably  get 
me  thrown  out  of  here,  certainly  get  me  thrown  out  of  most 
boardrooms,  that  instead  of  spending  so  much  time  eating 
with  each  other,  which  is  what  we  tend  to  do,  reassuring 

each  other  that  we're  right,  why  don't  we  have  lunch  with 
Ralph  Nader  and  John  Gardner,  a  few  of  these  people,  and 
try  to  understand  what  they  think  the  problem  is,  to  see  if  we 
can  jointly  define  what  the  problems  are  and  what  our  goals 

are,  and  see  if  we  can't  bring  them  into  the  solution  of  these 
problems. 

Now,  I'm  just  suggesting  that  it  may  not  feel  good,  at  first, 
because  it's  kind  of  a  new  experience,  sitting  down  with 
these  people.  But  my  guess  is  it's  going  to  be  much  more 
effective  m  the  new  political  world  we're  living  in  than 
whatever  we've  been  doing  up  to  now.  So  I'm  suggesting  the therapy  of  a  certain  amount  of  candor,  a  certain  amount  of 
humility,  and  a  good  deal  of  conciliation.  I  had  a  friend 
from  Chicago  who  told  me  one  day  that  if  you  have  no 

alternative,  you  have  no  problem.  Now,  that's  a  very  sober 
thought.  In  an  intellectual  sense,  it  gets  you  through  some 

very  difficult  days,  but  in  a  visceral  sense  it's  not  altogether 
fulfilling,  to  understand  that  you  really  have  no  alternative. 

But  I  think  that  if  the  oil  problem  should  teach  communi- 

cation experts  anything,  it's  that  the  alternative  of  not  suffi- 
cient early  warning,  of  not  sufficient  trust-building  is  unac- 

ceptable. 
Aristole,  to  get  a  little  bit  philosophic  about  this,  made 

some  very  profound  comments  about  communication  when 
he  said  that  there  was  the  substance,  the  message,  and  there 
was  the  method  of  delivering  the  message.  But  he  said,  you 
may  recall,  most  important  of  all  was  the  attitude  of  the 
audience  toward  the  speaker. 

And  what  I'd  like  to  suggest  to  you  in  your  communica- 
tion, in  which  you're  dealing  with  new  politics,  is  that  you  do 

not  forget  that  as  long  as  these  very  powerful  and  new 
political  groups  view  you  as  19th  Century  Neanderthals, 
who  are  here  to  manipulate  them  and  use  them  and  abuse 

them  and  exploit  them  and  never  talk  to  them,  you  haven't 
really  attacked  the  fundamental  problem,  which  is  the  emo- 

tional problem  of  rapport,  of  trust,  of  at  least  a  certain 
relationship  between  you. 

It  sounds  very  much  like  I'm  down  on  the  country.  I'm 
not.  I  just  think  these  new  problems  that  we're  facing  are 
hitting  us  so  much  harder  and  faster,  we're  going  to  have  to 
anticipate  ihem  sooner  and  differently. 

I  would  like  to  end  with  this  very  brief  anecdote,  if  I  may, 
on  the  disasters  of  the  other  alternative,  which  is  represent- 

ed to  me  by  the  Soviet  Union. 
Our  government  delegation  was  coming  back  from  the 

Soviet  Union.  A  very  interesting  thing  about  the  Soviet 

Union,  they've  had  five  five-year  agricultural  plans.  I  guess, 
since  1945.  Their  agricultural  productivity  in  1945  was  1  \% 
of  ours,  and  after  twenty-five  years  and  hundreds  of  billions 
of  dollars  of  fertilizer  and  tractors  and  everything  you  could 
imagine,  it  was  still  1 1%  of  ours  in  1971.  Translated  in  real 
terms,  this  means  it  took  about  nine  times  as  many  people 
there,  nine  people  to  produce  as  much  food  as  one  person 
did  in  the  United  States. 

The  industrial  productivity  situation  is  not  quite  as  bad, 
but  still  bad. 

Anyway,  we  had  just  gone  to  the  Moscow  airport,  the 
plane  was  taking  off.  and  the  wheels  were  lifting  from  the 
ground,  and  a  very  exciting  thing  happened— to  me,  a  very 
thrilling  thing.  With  a  total  lack  of  rehearsal  or  program- 

ming of  any  kind  the  entire  delegation  cleered  as  the  plane 
took  off  from  Moscow,  so  our  people  were  delighted  to  be 
leaving  that  particular  system. 

So  please  don't  misinterpret  what  I'm  saying.  What  I'm trying  to  say  is  that  I  think  businessmen,  such  as  yourselves, 
such  as  myself  are  going  to  have  to  become  far  better 

students  of'^the  economics  of  foreign  politics,  we're  going  to have  to  become  far  better  students  of  the  new  politics  of 
domestic  economics. 
We  all  say  at  meetings  like  this  that  our  system  is  the  best 

there  is,  which  it  is.  The  reason  it's  best,  in  my  view,  is  that 
it's  capable  of  self-correction  and  self-healing,  and  adjust- 

ing to  change.  Whereas  some  of  these  other  systems— al- 
though I  don't  want  to  speak  in  a  pejorative  way  about 

birds— are  for  the  birds.  They  fundamentally  don't  have  our 
capacity  to  adjust  to  change,  either  technological  change  or 

social  change.  Our  system  has  that  great  advantage.'  If  I 
have  a  message,  it's  to  urge  you  to  change  to  both  the  new 
global  economy  and  the  new  political  economy  at  home. 
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Corporate  Communications— 
The  Management  View 

.;.  Paul  Lyet 
Chairman  of  the  Board  and  Chief  Executive  Officer 

Sperry  Rand  Corporation 

As  you  probably  know.  I  am  not  a  professional  communi- 
cator. My  first  job  after  graduate  school  was  as  a  public 

accountant.  I  went  on  to  jom  one  of  the  accounting  firm's 
clients-the  New  Holland  Machme  Company  in  New  Hol- 

land. Pennsylvania.  1  was  controller  and  part  owner  of  this 

small  farm  equipment  company  which  had  begun  to  grow- 
like  Topsy.  The  company  was  later  acquired  by  Sperry.  But 

in  those  days  communication  was  easy.  I  just  stepped  out- 
side of  my  office,  and  most  everybody  was  within  the  sound 

of  my  voice. 
As  the  company  grew,  we  had  to  work  more  and  more  at 

communication.  But  I  always  felt  the  effort-whatever  it 
took-was  worthwhile.  The  reason  was  that  i(  made  my 
work  easier.  For  example,  it  was  less  work  in  the  long  run  to 
put  some  effort  into  communicating  with  employees  than 
not  to  bother  communicating  and  end  up  having  to  deal 
with  avoidable  grievances  and  misunderstandings.  I  even 

suggested  that  we  publish  an  employee  newspaper.  The 
president  agreed  and  gave  me  the  added  job  of  being  its 
editor 

As  a  financial  executive.  I  found  it  made  my  work  easier 

to  get  the  people  who  were  nonfinancial  executives  to  un- 
derstand about  finance  So  I  started  courses  in  financial 

training  for  nonfinancial  executives.  This  works  at  all  levels 

and  in  ail  functions  of  an\  company-large  or  small. 
Most  people  think  of  an  organization  as  a  pyramid.  I  like 

to  think  of  it  another  way.  because  pyramids  are  static  and 
an  organization  is  dynamic  My  concept  of  an  organization 
is  as  a  wheel  with  the  chief  executive  officer  at  the  center 

And  I  prefer  to  think  of  myself-the  CEO-  as  having  ihejob 
of  keeping  that  wheel  turning  and  moving  steadily  in  the 
right  direction  and  at  the  desired  speed. 

The  trouble  is  that  the  CEO  is  surrounded  on  all  sides  by 
people,  by  layers  of  organization.  He  has  to  get  through 

those  layers  of  organization  to  really  get  the  power  transmit- 
ted to  the  outside  of  the  wheel  And  the  only  way  that  the 

CEO  can  do  it  is  through  proper  communication. 
There  are  only  so  many  people  that  I  have  direct  and 

frequent  contact  with  The  only  way  I  can  gel  anything  done 

in  Sperry  is  through  those  people  If  they're  not  effective,  if  I 
haven't  communicated  with  them  in  a  proper  way,  my  com- 

munication line  to  the  rest  of  the  organization  is  blunted 

right  there. 

The  Role  of  the  Chief  Communication  Officer 

I  thought  you  might  be  interested  in  knowing  the  role  of 
the  Vice  President  for  Communications  in  Sperry.  To  begin 
with,  he  reports  directly  to  me.  I  believe  that  you  must  work 
very,  very  closely  with  your  top  communication  person.  If 

It's  his  job  to  communicate,  he  can't  be  effective  unless  he  is 
tuned  in  . . .  and  I  mean  tuned  in.  For  example,  when  we 
have  a  financial  statement,  I  see  to  it  that  he  gels  a  copy  of 

whatever  I  see  And  I  talk  to  him  frequently.  He's  in  my 
office  at  least  as  much  as  any  other  executive  we  have  at 
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Sperry  I  believe  in  the  saturation  theory.  He  knows  my 
thoughts  about  acquisitions,  about  plant  closings.  He  knows 

w  hat  the  board  is  thinking  about.  He's  tuned  in  on  organiza- 
tion moves  that  I  have  in  mind,  many  that  I  can't  discuss 

with  other  people.  But  just  think  how  much  more  effective 
he  is  because  he  knows  those  things  and  he  can  see  them 
evolve.  I  do  this  selfishly:  I  feel  that  this  makes  me  more 
effective  in  this  communication  job  that  /  have  to  do. 

I  believe  that  communication  is  a  basic  management  ac- 

countability. Communication  is  a  part  of  every  manager's 
job  at  Sperrv.  That's  wntten  into  the  job  descriptions  and  I 
might  add  that  in  today's  environment,  that  accountability 

IS  even  more  important  than  it  was  in  the  past.  I'd  like  to comment  briefly  on  that  point,  and  how  I  view  it  from  my 

position. Zeroing  in  on  the  Fundamentals 

Just  picture  for  a  moment  my  position  when  I  moved  to 

our  New  York  corporate  headquarters  from  Sperry's  farm 
machinery  division.  I  was  going  to  be  moving  into  a  top 
management  spot  for  Sperry.  which  is  a  high  technology 
company  In  the  farm  machinery  business,  we  used  to  think 

that  we  had  high  technology  products,  but  it's  a  little  diffi- cult to  call  a  manure-spreader  high  technology. 
I  knew  I  could  not  become  a  computer  expert,  and  I  could 

not  become  a  hydraulics  expert,  and  I  could  not  become  an 
aerospace  expert.  In  order  to  get  control  of  my  new  job,  I 
had  to  zero  in  on  the  fundamentals,  the  common  denomina- 
tors. 

The  fundamentals  that  I  identified  were  people,  planning, 
and  control.  I  concluded  that  if  I  could  get  to  know  the 

people  in  Sperry,  help  them  in  their  development,  and  sec 

that  they  got  into  the  nght  position,  then  I'd  have  a  leg  up. 
I  also  knew  that  I'd  have  to  have  a  plan,  because  planning 

IS  needed  to  provide  direction  and  set  goals  and  provide  the 
means  of  getting  to  where  we  wanted  to  get. 

And  the  third  common  denominator  for  every  Sperry 
division  was  financial  controls.  They  all  have  to  control  their 

assets,  and  they've  got  to  have  a  P  and  L.  They've  got  to 
have  accounting  systems,  and  they've  got  to  have  visibility. 

I  figured,  if  I  got  hold  of  those  three  and  got  people, 

planning,  and  controls  in  good  shape,  I'd  have  a  handle  on the  job. 

I  said  earlier  that  communication  is  the  only  way  the 

CEO  can  get  his  organization  moving.  In  order  to  be  effec- 
tive in  the  areas  of  people,  planning,  and  control,  I  also  had 

to  communicate  my  ideas  effectively. 

Communication  Is  Both  a  Technological 
and  a  Human  Problem 

Sperry.  like  many  of  your  companies,  has  communication, 

problems  t)ecause  we  are  a  big  company.  We're  far-flung, 
we're  diversified,  we  even  have  a  large  number  of  employ- 

ees and  publics  who  speak  no  English.  Our  problem  then  is 
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both  a  technological  one  and  a  human  one.  A  wide  range  of 
solutions  is  required. 

Now.  we  have  a  real  asset  in  Sperry.  We're  a  computer 
company,  so  we  have  in  place  a  $60  million— at  our  cost— 
managemerit  communication  and  information  system, 
which  we  think  is  one  of  the  most  sophisticated  in  the  world. 

At  the  same  time,  we  recognize  that  the  most  effective 
communication  that  we  can  do  within  Sperry,  despite  all 
these  sophisticated  tools,  is  face-to-face  communication. 

And  that  means  listening  as  well  as  talking.  Now,  that's  so 
true  that  I'm  almost  embarrassed  to  say  it.  It  sounds  like  a 
cliche.  But  a  lot  of  people  don't  realize  how  true  it  is,  even today. 

Quarterly  Reviews 

One  technique  we  use  to  ensure  regular  contact  and  com- 
munication with  our  division  people  is  our  quarterly 

reviews.  At  those  meetings,  the  division  managers  give  an 
accounting  of  their  stewardship.  They  discuss  problems, 
check  progress  against  plans,  explain  exceptions,  check 
management  development  programs,  and  review  the  status 
of  management-by-objective  programs. 

But  most  important,  the  people  get  to  see  us  and  we  get  to 
see  the  people. 

The  reviews  have  one  other  major  purpose,  and  that  is  to 

help  us  avoid  surprises.  Investors  don't  like  surprises.  They 
don't  like  to  read  in  the  paper:  "Sperry's  chairman  an- 

nounced that  earnings  were  down  in  the  third  quarter  and 
he  attributed  it  to  the  fact  that  their  XYZ  Division  had  to 

take  a  write-off  because  of  this  or  because  of  that."  Surprises and  their  after  effects  are  hard  to  live  down. 
In  most  of  these  cases  somebody  in  the  business  knew  he 

had  too  much  inventory,  or  that  the  product  wasn't  moving. 
It  wasn't  a  surprise  to  him.  These  quarterly  reviews  help  us 
to  bring  these  kinds  of  problems  to  the  surface  while  they're 
still  small  problems. 

An  Alternative  to  the  Large  Corporate  Staff 

Let  me  tell  you  about  another  communication  technique 
that  we  use  in  Sperry.  We  had  a  problem  of  coordinating 
similar  functions  within  various  divisions.  We  wanted  to 

avoid  building  up  a  large  corporate  staff  to  do  it.  We  think 

we've  been  successful  in  this.  Our  entire  corporate  executive 
staff  could  meet  comfortably  in  my  office,  and  believe  me,  I 

don't  have  a  great  big  office. 
Our  solution  was  to  turn  our  division  staff  into  part-time 

corporate  staff.  Now,  somebody  might  ask  if  divisional  peo- 
ple were  fully  employed,  how  could  they  find  the  time  to  do 

this?  Let  me  ask  you:  If  you  were  a  divisional  executive  and 
you  were  asked  to  do  this,  and  the  alternative  was  that  the 
New  York  office  was  going  to  build  up  a  big  corporate  staff 
to  do  the  staff  work,  do  you  think  your  people  could  find  the 
time?  Well,  we  found  they  could  find  the  time  pretty  quick- 

ly. This  is  not  a  theory  I'm  talking  about.  This  is  something 
we've  had  in  place  for  a  number  of  years,  and  it's  working. 

The  procedure  has  many  benefits.  It  has  saved  money  for 
us,  it  has  developed  the  divisional  people,  and  it  has  given 
them  corporate-wide  exposure.  It  ensures  that  programs 
developed  are  practical,  and,  what  is  important,  that  they 
are  more  readily  accepted  by  the  divisions  since  they  have 
been  developed  by  divisional  people. 

This  solution  took  the  form  of  management  councils,  with 
key  areas  represented.  Thus,  we  have  the  Marketing, 
Patent,  Purchasing,  Research,  Communications,  Manufac- 

turing, and  Personnel  Councils.  Each  is  composed  of  divi- 
sional and  corporate  managers  responsible  for  the  respec- 

tive functions.  Also,  the  division  presidents  are  assigned  to 

sit  in  on  a  rotating  basis,  for  exposure  to  the  function. 
The  councils  meet  frequently  at  Sperry  locations  to  ex- 

change ideas,  iron  out  problems,  and  develop  programs. 
Our  aim  is  to  be  able  to  transmit  the  best  techniques 

developed  in  each  division  throughout  the  corporation.  For 
example,  our  New  Holland  Division  had  a  lot  of  experience 
with  opinion  and  attitude  surveys,  and  we  have  been  able  to 
extend  that  experience  to  the  rest  of  the  corporation. 

Another  purpose  of  these  councils  is  to  learn  from  the 

mistakes  made  by  divisions  in  different  situations.  I'm  sure 
we're  making  mistakes  right  now  at  Sperry,  but  I  don't  want 
us  to  make  any  of  them  twice! 

Now.  let  me  give  you  just  one  example  of  the  work  that 
these  councils  have  done:  Our  corporate  identity  program. 
The  Corporate  Communications  Council  pinpointed  the 
problem  that  Sperry  is  a  complex  company  and,  as  such, 
very  difficult  to  understand.  When  I  went  to  New  York,  for 

example,  I  discovered  some  people  didn't  know  that  we were  in  the  farm  machinery  business,  even  though  that 

business  is  the  second  largest  contributor  to  Sperry's  reven- 
ue and  profits. 
Each  Sperry  division  had  its  own  established  name,  some 

going  back  1 00  years  or  more.  There  was  no  common  identi- 
ty, there  was  no  common  communication  approach.  This 

was  a  serious  problem  in  investor  as  well  as  customer  rela- tions. 

Since  the  divisional  communication  managers  were  the 
ones  who  analyzed  the  problem,  they  were  committed  to  its 
solution— a  total  corporate  information  program  to  provide 
a  common  Sperry  identity  where  none  had  existed  before.  It 
has  worked  well  because  the  division  people— not  just  the 
corporate  offices-defined  and  are  implementing  the 

program. 
Now,  let  me  tell  you  briefly  about  just  a  few  of  our  ap- 

proaches to  employee  communications. 

Employee  Communications 

We  carried  the  corporate  council  approach  over  into  em- 
ployee communications.  We  got  the  Corporate  Communi- 

cations and  Personnel  Councils  working  together.  They 
came  up  with  something  that  I  took  a  very  active  interest 
in— a  corporate  report  to  employees. 

What  we  wanted  to  do— but  with  60,000  employees  in  the 
United  States,  obviously  could  not— was  to  talk  face-to-face 
with  our  employees.  We  also  wanted  to  have  our  divisions 
conduct  "state  of  the  union"  meetings  with  their  employees 
at  least  once  a  year,  following  the  pattern  which  had  worked 
so  well  in  our  non-unionized  Sperry  divisions. 

We  made  a  film  report  to  be  used  as  the  corporate  part  of 

these  "state  of  the  union"  meetings.  I  narrated  it,  and  em- 
ployees could  see  me  and  the  president  of  the  company 

moving  around  Sperry— visiting,  talking  to  people,  doing 
the  things  we  wished  we  could  do  everywhere.  We  had  a 
booklet  to  go  with  the  film,  telling  about  Sperry,  and  provid- 

ing a  card  for  employees  to  send  their  questions  and  com- 
ments directly  to  New  York. 

The  meetings  are  now  being  held  and  the  film  is  being 

shown.  So  far  we've  gotten  about  8,000  cards  back.  I  think 
the  work  involved  was  worth  every  minute,  and  it  is  going  to 
make  ourjob  a  lot  easier. 
The  film  showed  one  of  the  informal  meetings  that  we 

hold  throughout  Sperry,  called  "coffee-klatch"  meetings. 
They're  very  good  where  you  have  a  non-union  situation 
and  there  are  no  formal  grievance  procedures  to  surface 
problems.  At  these  meetings,  our  people  can  raise  questions 
about  company  policy,  complaints,  concerns  they  have.  It  is 
also  an  excellent  method  for  ventilating  their  feelings. 
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The  Importance  of  Communicating 
When  There  Is  No  Union 

Now.  I  ought  lo  lell  you  that  in  Sperr>  less  than  ZS"?  of 
our  U.S.  emplovees  are  members  of  unions.  Ever\  time  our 
employees  have  voted  in  favor  of  a  union  it  could  be  traced 
directly  to  a  breakdown  in  communications.  Somewhere. 

mana|emeni  goofed.  If  any  of  your  companies  are  strongly 
unionized,  and  you  take  umbrage  at  tnat  commeni.  Fm 
sorry,  but  I  still  mean  it.  And  if  kp  have  unions  in  Sperry. 

I'm  where  the  buck  stops. 

The  employees"  film  also  shows  visits  by  Bob  McDonald 
and  me  to  various  plants.  We  make  it  a  point,  whenever 

we're  visiting  a  Sperry  location,  for  any  reason,  to  go  out 
and  visit  with  employees. 

Another  area  I  want  to  touch  on  qtuckly  is  attitude  sur- 

veys. I  merely  want  to  repon  that  we've  used  them  with 
good  success  at  Sperry  They  are  especially  useful  in  nonun- 

ion situations.  I  think  it's  essential  if  you  take  them  on.  not 
lo  take  them  on  too  lightly  You've  got  to  be  prepared  to  go 
all  the  way.  You've  got  to  be  prepared  to  report  the  results and  to  take  action. 

You  may  not  always  like  what  they  tell  you.  One  of  my 

biggest  hurts  iKcurred  with  the  employee  newspaper  I  men- 
tioned, the  one  that  I  was  the  first  editor  of  I  thought  it  was 

great.  We  had  an  opinion  survey,  and  the  employees  really 
took  It  apart.  I  was  hurt  because  it  changed  the  paper  As  a 

matter  of  fact.  I  got  off  as  editor.  I'd  been  on  loo  long anvhow. 

Vou  have  to  report  the  survey  findings  to  the  employees. 
s  r>cinE  ( 

and  the findings,  what  actions  are  planned,  and  then  you  ve  got  to 
act. 

And  finally,  you've  got  to  keep  on  having  surveys,  so  you 
can  measure  your  progress. 

As  you've  undoubtedly  gathered  from  my  comments.  I 
spent  a  lot  of  time  on  ihe  people  part  of  the  people,  planning, 
and  controls  formula  I  believe  Sperry  will  grow  onl\  to  the 
extent  that  its  people  do  a  beiterjob  than  the  competition  is 
doing.  I  feel  that  way  abtiul  everybody  down  through  the 

organization.  My  job  is  to  continually  provide  the  environ- 
ment, to  upgrade  and  develop  the  abilities  of  our  pei>ple. 

Investor  Relations 

Now.  somewhere  in  that  crowd  (slide)  I  hof>e  that  some- 

body IS  buying  Sperry  stiK'k.  and  that  the  last  purchase  was 
an  uptick  Persuading  more  people  to  buy  our  stock,  and 
gelling  more  people  lo  hold  onto  our  slock,  is  one  of  my  key 

objectives. 
First,  of  course,  the  slock  has  to  deserve  to  be  demanded 

That's  basic.  Next,  we've  got  to  work  everlastingly  at  mak- 
ing known  who  Sperry  is.  what  its  record  is.  and  where  it's 

headed  And  that,  of  course,  is  investor  relations,  and  it's  a 
big  communication  lask  Companies  with  uncommonlv  low 

price/earnings  ratios  are  coming  to  realize  this  I  don't  know 
any  company,  or  an\  top  executive,  who  is  satisfied  with  his 

P/E  ratio  I'll  quickly  lell  you  I  am  very  dissatisfied  with ours 

Sperry  is  typical  of  many  companies  today  in  several 
respects.  We  want  an  institutional  following  for  our  slock, 
but  we  also  need  a  stable  group  of  investors  Reaching  small 
investors  is  the  target,  both  here  and  abroad 

In  1964- and  these  figures  may  shock  you.  but  look  at 
some  other  companies  and  you  may  see  the  same  figures 

-we  had  over  180.000  shareholders  Ttxlay  we've  got  about 
104.000.  And  that  situation  is  not  unique,  because  the  New 
York  Stock  Exchange  has  been  recording  the  same  thing 
Last  year  the  total  number  of  shareholders  went  down  b\ 
3*. 

Taking  the  Initiative 

We  believe  that  we've  got  to  take  the  initiative.  Some  of 
our  predecessors  used  to  say.  "If  you  can  keep  that  earnings 
per  share  moving  up.  the  stock  will  take  care  of  itself.  You 

don't  have  to  worry  about  institutional  advertising.  You 
don't  have  to  worry  about  going  downtown,  seeing  w hat  the 
Lehman  people  or  the  Blyih.  Eastman  Dillon  people  are 
saying  about  Sperry.  because  by  golly,  if  earnings  keep 

moving  up.  the  price  of  the  stock  will  take  care  of  itself " 
You  jusi  look  at  a  selection  of  earnings  records  and  cor- 

porate statements,  and  you'll  see  many  cases  where  the 

earnings  have  gone  up  and  the  P/E  has  gone  down.  It's  a 
disease  that's  afflicting  most  publicly  owned  companies  at the  moment 

I  see  our  investor  relations  job  as  a  constant  marketing 

program.  And  I  see  it  as  a  top  management  function.  I  can't 
delegate  the  key  aspects  I  must,  and  indeed.  I  welcome  the 

chance  lo  talk  and  listen  to  the  press  and  investors'  groups, 
whenever  I  can.  I  don'i  particularly  like  ii.  there  are  other 

things  that  I  like  to  do  better  I  didn't  start  out  as  a  commu- 
nication man.  I  saw  my  background  as  financial  But  I  feel 

I've  got  to  lake  the  lead  in  communication  and  it  lakes  work. 

If  It  keeps  us  strongly  positioned  in  the  marketplace,  it's worth  the  effort 

In  terms  of  what  we're  doing  in  stockholder  relations,  I 
would  like  to  sav  that  we're  satisfied  with  our  program.  But. 

frankly.  I'm  not.  and  I  will  not  be  until  we  reverse  that  trend 
We've  done  some  things  like  expanding  our  quarterly 

repon  We've  sent  shareholders,  as  we  have  each  employee, 
a  wallet-sized  information  card  that  looks  like  a  credit  card. 

It  has  information  on  it  about  Sperry.  this  year  and  last  year, 

and  It's  a  good  bit  of  information 
I  feel  this  way:  The  shareholders  really  ought  to  be  work- 

ing with  us  They  have  their  investment  in  the  slock.  Let's 
give  them  something,  so  that  whether  they  are  at  a  cocktail 

party  or  a  cofTee-klatch  or  across  the  back  fence,  they  can 
talk  up  Sperry  The  same  applies  to  employees:  they  loo 
should  be  advocates  for  Sperry . 

We  also  send  reports  of  our  analysts'  meetings  to  our 
shareholders.  And  we  are  making  much  more  information 
available  to  fund  managers 

A  Computer  Company  Pius 

As  you  can  see  from  our  logos,  we've  got  some  explaining 
to  do  about  Sperry  lis  a  muliidivisional  company,  and 

most  of  the  people  who  come  to  see  us  from  the  investment 

community  are  computer  analysts  We  say  to  them.  "How 
can  you  tell  your  clients  to  buy  Sperry  stock  if  you  come  in 

and  talk  only  abi>ut  computers  and  then  get  up  to  leave'' 
Aren't  you  going  to  ask  me  about  the  other  divisions''" 

And  they  say.  "Well.  yes.  we'd  like  to  know  about  them." 
So  we  have  mounted  a  campaign  to  educate  them  about 

all  of  Sperry  We  say  were  a  computer  company  plus,  but 

that  "plus "  part  is  very  imponant  We  take  analysts  out  into 
the  field  to  visit  our  divisions.  This  has  a  two-way  effect.  It 
teaches  the  analysts  abt)ut  Sperry  Rand  and  you  can  also 
imagine  what  it  does  for  the  divisional  people  Someday, 
one  of  those  divisional  fellows  is  going  to  be  up  doing  the 

job  I'm  doing  right  now.  and  I  think  that  if  he  gets  expe- 
rience in  fielding  quesiu>ns  that  analysis  can  ask.  it's  going 

tobe  very,  very  helpful  to  him. 

It's  helped  a  great  deal  You  say.  how  do  you  know?  I'll 
tell  you  how  I  know  Because  I've  made  it  a  point  to  review 
every  single  analyst's  reptirl  that  comes  in  about  Sperry.  and there  are  a  lot  of  them 

You  say.  how  can  you  take  the  time?  I  take  them  home  I 

scan  ihem    In  other  words,  if  they've  got  something  all 
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about,  let's  say.  a  particular  line  of  computers,  I  don't  read 
that,  because  that's  just  boilerplate.  But  I  do  read  their 
reports,  and  sometimes  they're  critical.  They  are  putting  in 
the  reports  what  we've  told  them,  but  their  conclusions  are 
theirown.       ' 

In  addition,  we  have  identified  about  100  potential  new 

institutional  investors,  and  we're  making  personal  calls  on 
them.  I'm  not  doing  it  myself,  but  we've  got  a  very  compe- 

tent guy  who  is. 

Reaching  the  Capital  Markets  Overseas 

Now.  let  me  tell  you  briefly  why  we  feel  that  we  need  to 
give  more  attention  to  capital  markets  overseas.  The  reasons 
are  very  simple.  We  want  to  broaden  our  options.  I  just 

don't  want  to  feel  that  the  U.S.  is  the  only  place  that  Sperry. 
a  major  multinational  company,  has  to  finance  its  far-flung 
operations  around  the  world.  We  want  to  broaden  the  mar- 

ket for  our  shares.  I  have  this  fundamental  belief  that  it's  a 
question  of  supply  and  demand.  If  you  want  to  improve 
your  multiple,  more  people  have  to  want  to  hold  the  stock. 
To  do  that,  get  more  exposure.  We  want  people  in  France 
and  Germany  and  Switzerland.  Italy  and  Spain.  Japan,  to 

buy  Sperry  stock.  We've  only  got  34.500.000  shares  and  the 
number  has  remained  pretty  stable.  We  do  a  lot  of  business 
overseas.  We  want  the  people  who  buy  our  products,  and  we 
want  our  own  overseas  employees,  to  have  an  opportunity 
to  buy  our  stock. 

We  want  to  be  able  to  indicate  to  the  people  of  France 

and  Germany,  who  feel  that  we're  an  American  multina- 
tional company,  that  they  can  participate  in  our  growth. 

Stockholders  become  good  customers  and  customers  make 

good  stockholders.  And  a  good  bit  of  the  strength  in  Sperry 
m  the  last  six  months  has  come  from  overseas  buying. 

In  the  past  year,  our  president,  our  chief  financial  oflficer. 
and  I  personally  have  addressed  hundreds  of  analysts,  not 
only  in  the  United  States,  but  in  Japan  and  Europe  as  well. 
Our  stock  is  listed  on  twelve  European  stock  exchanges.  We 
hope  to  be  listed  in  Japan  this  year. 

We  publish  our  annual  report  in  seven  languages:  En- 
glish. German.  Dutch.  Japanese.  Italian.  French,  and  Span- 

ish. We  are  getting  far  more  benefits  from  this  than  we  had 

expected.  It's  been  helpful  not  only  with  investors,  but  with 
acquisition  activities,  with  customers,  and  in  supplying  in- 

formation required  by  other  governments.  It  nas  helped 
with  suppliers,  lending  institutions,  and  so  forth. 

Last  fall  we  invited  a  group  of  25  European  business 

journalists  for  a  week-long  tour  of  Sperry  facilities  in  the 
United  States.  The  results  are  still  coming  in.  The  tour 
spawned  a  considerable  number  of  articles  in  newspapers 
and  magazines  about  Sperry  and  that  was  exactly  what  we 

wanted  to  do.  There  was  a  noticeable  pick-up  in  our  stock 
activity.  And  we  now  have  good  contacts  with  those  journa- 

lists for  new  information  dissemination. 

So  that's  it.  That's  a  sampling  to  give  you  the  flavor  of 

communications  in  Sperry.  We're  doing  other  things.  And  I know  that  we  can,  should,  and  intend  to  do  more. 

QUESTION  AND  ANSWER  PERIOD 

Q.  Has  there  been  developed  a  budget  figure,  or  a  budget  as  a 
percentage  of  total  corporate  sales  for  the  communications 

effort^ 

A.  / '//  give  you  a  figure.  We  spend  35  million  dollars  on  a  base 
of  2  billion  6.  total  advertising.  Of  that,  corporate  advertising 
will  be  about  three  million. 

Q.  What  are  the  principal  objectives  of  your  institutional  ad- 
vertising as  directed  toward  shareowners?  Their  general  ac- 
ceptance of  the  corporation  as  a  place  to  invest? 

A.  Well,  not  completely.  We  stress  the  customer  and  prospec- 
tive customers  as  much  as  investors.  We  are  also  interested  in 

certain  other  influential  elements  of  the  scientific,  educational 

and  governmental  publics. 

Q.  In  your  President's  letter,  are  your  communications  aimed 
at  the  analysts  or  investors? 

A.  Well,  we're  aiming  at  all  of  them.  That's  where  the  skill 
comes  in.  We've  got  to  be  sure  that  the  annual  report  is  one 
that  will  be  interesting  to  the  "A  unt  Janes"  and  vet  it 's  got  to 
have  enough  information  in  it  for  the  financial  analvsis— but 

then  they're  not  satisfied  with  the  annual  report.  They  get  the 
lO-K's  and  want  a  lot  more  information  than  we  put  in  the 
annual  report.  But  our  annual  report  is  giving  more  and  more 

information,  and  this  year  we're  going  to  tell  them  ifthev  want 

acopyofthe  lO-K.  why.  we'll  send  it  to  them. 
Q.  I  was  under  the  impression  that  listing  on  foreign  ex- 

changes was  very  expensive.  No.  I;  and  No.  2.  American 
brokerage  houses  are  so  well  entrenched  in  Europe  that  it 

really  isn't  necessary  to  move  your  stock. 
A.  Well,  it 's  costly,  but  we  measure  the  cost  against  the  bene- 

fits,  and  relatively  it's  not  expensive.  And  there  have  been 
some  real  benefits  in  terms  of  increased  holdings. 

For  example,  at  the  beginning  of  this  year  about  10%  of  our 
stock  was  held  overseas.  At  the  end  of  the  year  it  was  about 

JS'i.  And  that  didn't  happen  before.  In  oiherwords.  before  we 
had  our  Slock  listed,  we  didn't  have  such  growth  in  overseas 
ownership  of  our  slock.  So  one  added  benefit  is  your  visibility 
to  the  investors. 

Q.  Do  you  find  it  important  to  have  your  executives  speak  out 
on  topics  df  national  importance? 

A.  Well.  I  think  that's  fine  to  do.  hut  1  don't  give  that  a  high 
priority.  We've  got  a  lot  to  do  at  home.  I  want  the  speaking  out 
to  be  aimed  primarily  at  Sperry  employees.  I  believe  this 
strongly.  The  Opinion  Research  findings  of  misinformation 
about  how  much  profits  corporations  make,  and  so  forth,  bear 
me  out.  Many  of  these  people  are.  as  Pete  Peterson  mentioned 

last  night,  our  own  employees,  and  I  don 't  think  Sperry  can  go 
out  and  educate  the  world.  I  just  want  Sperry  employees  to 

know  the  facts  of  lije.  and  it's  a  difficult  thing  because  we've 
got  a  captive  audience.  You've  got  to  avoid  having  them  feel 
that  you  're  propagandizing. 

But  I  want  the  primary  thrust  of  Sperry  people  to  be  in 

terms  of  directing  their  activities  within  a  corporation.  I  don  'l 
think  that  it's  really  good  for  Sperry  to  be  coming  on  alone  as 

a  spokesman  on  broad  specific  issues.  First  of  all.  I  don 't  think 
that  we're  too  effective  as  one  corporation.  I  'd  rather  have  us 

working  with  the  trade  organizations,  because  then  there's  a 
lot  more  clout.  I  think  that  if  we  go  down  as  individual  com- 

panies and  speak  out  as  individual  companies— it  may  be  a 

very  statesmanlike  thing,  but  probably  not  very  effective.  I'm not  out  to  be  a  statesman. 
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Advertising  ...  An  FTC  Perspective 

Lewis  A.  Engman 
Chairman 
Federal  Trade  Commission 

Some  of  you  are  no  doubt  already  aware  of  the  commis- 

sion's good  works  in  the  advertising  area.  Some  of  you  may 
even  have  intimate  knowledge  of  what  we  are  doing  in  ad 

substantiation  or  in  trying  to  come  to  terms  with  the  com- 
plex problems  raised  by  so-called  image  advertising. 

I  would  be  more  than  happy  to  discuss  with  you  both 

these  and  other  aspects  of  the  commission's  work-and  we 
will  have  time  to  do  so  in  the  question  period  which  fol- 

lows—but they  are  not  the  main  thrust  of  what  I  would  like 
to  say  today. 

I  would  like  to  lay  before  you  a  more  general  proposi- 
tion-the  proposition  that  the  ethical  standards,  and  !  am 
speaking  of  performance  not  rules,  of  the  advertising  in- 

dustry are  major  determinants  of  the  trust  and  confidence 
this  nation  has  in  its  institutions. 

Let  me  try  to  be  more  specihc. 
I  see  three  converging  developments  which  concern  me 

and  which  I  think  should  also  concern  you. 
The  first  is  the  remarkable  extent  to  which  not  only  the 

preferences  but  the  felt  needs  of  the  American  public  are 

conditioned  by  constant  exposure  to  advenising.  I  don't 
have  to  tell  you  in  this  room  that  the  impact  of  advertising 
on  the  average  individual  is  beyond  his  capacity  to  assess. 

Of  course,  sophisiicaied  people  like  you  and  me  under- 
stand this.  We  are  able  to  cut  through  the  log  of  subcon- 
scious suggestion  and  make  our  product  purchases  stilely  on 

the  basis  of  product  merit. 
I,  for  instance,  happen  to  use  Gleem  toothpaste  That 

decision  on  my  part  had  nothing  to  do  with  deems  adver- 
tising. I  happen  to  like  the  taste  of  Gleem  Besides,  m  myjob 

I  don't  have  time  to  brush  after  every  meal. 
But  everyone  is  not  as  sophisticated  as  we  are.  The  pub- 

lic's subconscious  aspirations  and  fears  are  easily  preyed 
upon. Moreover,  the  line  between  what  is  and  what  is  not 

deceptive  in  advenising  is  not  one  which  can  be  perfectly 

drawn  by  statutory  language.  There  is  a  role  for  law  enforce- 
ment, but  there  is  also  an  important  role  for  self-restraint. 

I  am  not  such  a  blue  stocking  as  to  believe  that  hyperbole 
has  no  place  in  advertising.  Nor  do  1  believe  that  advertisers 

should  be  required  to  give  equal  time  to  their  products' merits  and  demerits. 

For  example,  no  whiskey  manufacturer  can  afford  to 

stake  his  corporation's  future  on  the  claim  that  Old  Moiher- 
In-Law  "gets  thejob  done" 

No  .soft  drink  manufacturer  is  going  to  pay  cash  Ameri- 
can for  page  space  or  air  time  to  say  that  his  product  tastes 

good  and  has  no  known  harmful  effects  if  taken  in  mtxlera- 
tion  and  drunk  through  a  straw  to  minimize  contact  with  the 
teeth. 

The  alternative,  however,  does  not  have  to  be  advertising 
which  is  intended  to  sell  products  through  subconscious  or 
at  least  unstated  appeals  based,  not  on  the  menis  ol  the 
product  itself,  but  on  st>me  marvelous  transformation  which 

Its  possession  will  bring  to  the  life  style  of  its  owner. 

Vou  will  recall  that  in  the  I950's.  subliminal  advertising 
in  movie  theaters  was  cnticized  as  an  invasion  of  privacy 

and  a  violation  of  the  individual's  rights  to  decide  for  him- self when  and  whether  he  wanted  a  soft  drink  or  a  box  of 

popcorn. 

It  is  not  clear  to  me  that,  in  intent  or  effect,  there  is  a 

significant  difference  between  those  subliminal  ads  and 
some  current  advertising  which  appears  to  be  designed  to 
create  subconscious  needs. 

The  scrowrf  development  which  we  need  to  think  about  is 

the  growing  dependence  of  the  national  media  on  corporate advenising. 

Newspapers  and  magazines  are  the  only  commodities  I 
know  of  which  can  be  bought  for  less  than  they  cost  to 

produce.  This  is  so  because  advertisers  pay  the  freight.  The 
history  of  publishing  over  the  last  ten  years  is  replete  with 

instances  of  magazines  and  papers  which  have  gone  bot- 
toms up  with  their  circulations  intact  or  growing. 

As  you  know,  there  have  even  been  instances  in  which 
magazines  have  intentionally  cut  their  subscription  lists  to 
focus  on  markets  which  would  appeal  to  their  corporate 

patrons. 
This  trend  is.  of  course,  beyond  your  power  to  affect. 

Certainly  it  is  beyond  mine. 
But  It  IS  noteworthy  because  it  means  that  one  potential 

check  on  the  integnty  of  advenising  may  be  disappearing 
from  the  system. 

If  you  are  a  deepsea  diver,  you  don't  pick  a  fight  with  the 
man  at  the  other  end  ol  your  air  hose.  If  you  are  an  Ameri- 

can publisher  today,  you  are.  to  say  the  least,  judicious  in 

suggesting  that  an  ad  is  not  acceptable.  I  might  note, 

however,  that  the  networks-in  part  because  of  the  ■fairness 
doctnne"-mav  take  a  different  view. 

Ad»ei1ising's  Negative  Effect 

The  third,  and  to  my  mind  most  alarming,  development  is 

the  parlous  state  of  the  advertising  industry's  public  reputa- 
tion Despite  the  still  strong  influence  of  advertising.  I 

would  hazard  a  guess  that  its  actual  return  on  the  dollar 

may  bedeclining.  There  are  limits  to  the  public's  credulity. 
Over  the  long  haul,  it  is  too  much  to  ask  ol  John  Q. 

Consumer  that  he  accept  the  implied  suggestion  that  pur- 
chase of  a  one-quarter  inch  reversible  speed  drill  will  cause 

his  hair  to  thicken  and  his  pot  belley  to  disappear. 

The  constant  bombardment  of  excessive  claims  is  little  by 
little  inoculating  the  consumer  against  credence.  It  is  a 
measure  of  this  effect  that  those  relatively  few  adrompaigns 

which  have  capitalized  on  the  novelty  of  candor  have  been 
notably  successful. 

I  would  suggest  that  you  give  some  thought  to  your 

"name"  as  advertisers  and  that  you  reflect  on  the  implica- 
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tions  for  your  well  being  of  dwindling  public  confident^  in 
the  content  of  your  copy. 

A  year  and  a  half  ago.  Lou  Harris  look  a  well  publicized 

survey  of  puWic  confidence  in  16  different  private  and  pub-  / 
lie  institutions  in  this  countn,'.  Advertising  finished  at  the 
bottom  of  the  li,st-and  that.  I  might  add.  was  in  the  face  of 
some  impressive  competition,  including  government. 

Unless  something  is  done  to  avert  it,  public  confidence  in 
you  and  in  what  you  have  to  say  will  continue  to  decline.  If 

that  happens,  one  of  two  things  will  result— both  of  them 
bad. 

Either  corporations  will  have  to  spend  more  and  more  on 

advertising  to  get  a  dollar  of  incremental  sales— which  is 
economically  wasteful  and  inflationary- or  the  return  on 
the  advertising  dollar  will  decline  to  the  point  where  its 

expenditure  becomes  uneconomic.  In  that  case,  total  adver- 
tising revenues  will  decline. 

The  latter  possibility  would  be  bad  for  you.  but  it  would 
be  far  worse  for  the  media.  The  man  who  builds  a  belter 

mousetrap  will  sell  it  advertising  or  no.  But  the  man  who 
owns  a  newspaper  or  a  magazine  or  a  television  station  is 
not  so  fortunate. 

For  myself.  I  have  a  hard  time  imagining  interrupting  a 

third-run  episode  of  "I  Love  Lucy"  to  explain  to  the  vastly 

appreciative  audience  that  the  station's  continued  existence 
depends  on  the  generous  contributions  of  the  audience. 

While  loss  of  public  confidence  in  advertising  is  fraught 
with  peril  both  for  those  with  something  to  sell  and  for  those 
in  whose  pages  and  over  whose  air  waves  the  sales  pitch  is 
made,  the  implication  for  the  nation  is  more  general  than 
that. 

A  Generation  of  Skeptics 

We  are  breeding  a  generation  of  skeptics  in  thiscountr). 
All  of  our  important  institutions  stand  challenged.  The 
federal  government  is  accused  of  evasion  and  falsehood;  the 
press  is  charged  with  distortion  and  bias;  the  church  is 
derided  as  anachronistic  and  irrelevant.  There  is  hardly  a 

rostrum  remaining  in  the  nation  from  which  communica- 
tion does  not  meet  with  cynical  disbelief 

1  do  not  know  what  the  opposite  of  synergism  is.  but  I 

suggest  that,  whatever  it  is.  it  is  at  work  here  as  the  loss  of 
confidence  in  one  institution  contributes  to  loss  of  faith  in 

others.  This  cannot  be  in  the  nature  of  things.  This  cynicism, 
this  public  incredulity,  is  conditioned  response. 

It  is.  in  part,  the  product  of  real  or  perceived  deceptions 
visited  noijusi  daily  but  hourly  on  the  consciousness  of  the 

American  public— largely  by  advertisers. 
The  importance  of  advertising  as  a  contributing  factor  is 

as  much  a  (unction  of  quantity  as  quality.  Last  year  the 

advertising  industry  spent  S25  billion  persuading  the  Amer- 
ican consumer. 

It  is  hard  to  give  that  figure  a  meaningful  frame  of  refer- 
ence, but  you  might  be  interested  to  know  that  it  is  about 

125  times  the  total  amount  of  money  given  the  United 
States  Information  Agency  in  the  same  year  to  spread  its 
message  and  operate  its  libraries  and  publications  all  over 
the  world.  I  might  say.  too.  that  it  is  nearly  one  thousand 
times  the  budget  of  the  FTC. 

The  individual  exaggerations  of  the  advertising  indu.stry 
are  not  major  deceptions.  But  in  the  aggregate,  they  lay 

waste  the  nation's  precious  and  fragile  reserve  of  public trust. 

in  the  end.  people  are  not  persuaded  that  a  bowl  of 
breakfast  cereal  will  enable  them  to  pole  vault  15  feet.  Nor 

are  they  persuaded  that  by  pushing  against  the  doorjamb 
tor  three  minutes  a  day  they  can  look  like  Charles  Atlas. 

What  they  are  persuaded  of  is  that  they  should  take  what 

they  are  told  with  a  grain  of  salt . . .  and  then  two  grains  ̂ . . 

and  then  three  grains  . . .  until  the  end  result  is  total  suspen- 
sion of  belief 

When  that  happens,  all  institutions  are  damaged.  Skepti^ 
cism  is  a  healthy  check  on  institutions.  Reflexive  incredulityl 
is  not.  It  is  paralytic.  \ 

We  have  not  yet  reached  that  slate,  but  we  are  too  far 
down  the  road  in  that  direction  not  to  view  with  concern  the 

possibility  that  we  will.  t 

Well,  by  now.  I'm  sure  that  many  of  you  are  gritting  your 

teeth  and  thinking  to  yourselves,  "Who  is  this  guy  to  be 

telling  us  that  we  exaggerate  things."  I  couldn't  blame  you  if 
you  are.  What  I  have  sketched  out  is  what  we  lawyers  would 

call  a  "worse  case  scenario"  and  what  in  today's  more  popu- 

lar parlance  would  be  a  "heavy  scene." I  am  guilty  of  succumbing  to  the  temptation  of  hyperbole 
and  oversimplification,  and  I  promise  that  when  I  get  back 
to  the  office  I  am  going  to  report  myself  I  may  even  file  a 

complaint.  But  I  have  sinned  with  a  purpose. 

Crisis  of  Confidence 

The  crisis  of  confidence  in  our  institutions  is  real.  You  in 

this  room  have  played  a  role  in  the  creation  of  that  crisis, 

and  you  can  play  a  role  in  helping  to  overcome  it. 

It  is  one  of  the  Federal  Trade  Commission's  responsibili- 
ties to  set  rules  for  advertising  and  to  police  them.  But  you 

are  better  situated  than  we  to  do  that  job. 
The  NARB  as  a  force  of  moral  suasion  has  already  made 

praiseworthy  strides  in  this  direction.  In  fact,  it  has  been 

charged  that  the  NARB  has  done  more  than  has  the  com- 

mission to  reform  the  advertising  industry.  Although  I  don't 

believe  it.  my  reaction  to  that  claim  is  "Great!" The  Sabbath  was  made  for  man.  and  not  man  for  the 
Sabbath.  Likewise,  the  FTC  was  made  for  the  consumer, 
and  not  the  consumer  for  the  FTC.  1  am  far  more  interested 

in  our  goal  than  in  our  role. 
Before  I  stop  talking,  I  would  like  to  slip  one  more  little 

burr  under  your  saddles.  I  have  learned  an  important  lesson 
in  my  four  years  in  Washington.  Thai  lesson  is  that,  in  the 

end,  everything  is  political.  I  mean  "political"  in  the  best 
sense— in  the  sense  that  in  the  end  the  peoples  will  will  be done. 

It  is  not  always  a  fast  process.  Sometimes  it  is  very  slow. 
But  in  time  it  happens. 

Where  there  is  abuse,  there  will  be  outrage.  Where  there 
is  outrage,  there  will  be  action.  Though  it  almost  assuredly 
will  not  come  tomorrow,  it  will  come  as  surely  as  tomorrow. 
And  when  it  comes,  it  is  never  as  pleasant  as  it  could  have 
been  if  vou  had  done  it  yourself 

I'd  like  to  leave  you  with  this  thought:  You  can  fool  all  of 
the  people  some  of  the  time.  .And  you  can  fool  some  of  the 
people  all  of  the  time.  Bui  you  cant  sell  hexachlorophene  if 
it's  taken  oflthe  market. 

QUESTION  AND  ANSWER  PERIOD   

Q.  Mr.  Engman.  do  you  think  advertising  is  gelling  worse  or 
heller? 

A.  You  don '/  really  expect  me  to  answer  that  question,  do  you? 
Advertising  is  always  changing,  and  I  think  thai  national 
advertising  today  may  he  carried  out  with  greater  concern  for 
possible  deception  in  its  content,  and  that  may  be  for  a  variety 

of  reasons. 
The  question  I  was  asking  today  was  not  whether  advertis- 

ing is  getting  heller  or  worse  in  terms  of  Section  5  of  the 

Federal  Trade  Commission  Act— that  /.?.  is  it  deceptive  or 
unfair  in  its  impact?  The  question  from  vour  points  of  view, 
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and  from  my  point  of  view,  as  an  American  citizen,  should  he 
whether  or  not  advertising  is  becoming  more  credible  or  less 
credible.  At  the  risk  of  stepping  on  some  toes,  does  the  public 
really  believe  some  of  the  claims  that  are  made  these  days? 

A  ndthis  may  very  well  apply  to  so-called  "image  advertising. " 
which  we're  seeing  more  and  more  of  these  days,  and  which  I 
know  all  of  you  are  interested  in.  and  which  may  be  carried  out 
for  a  number  of  legitimate  reasons. 

The  question  is:  Is  it  believable  to  the  individual  who  is 

reading  itj'  What  is  the  real  impact  on  the  individual  who  has 
just  spent  an  hour  in  line  at  the  gas  station  to  pick  up  a 
newspaper  and  read  about  what  some  oil  company  has  done 

for  the  environment? 
I  think  most  of  you  know  that  we  have  received  a  number  of 

petitions  at  the  FTC.  from  Members  of  Congress  and  others, 
to  crack  down  on  so-called  image  advertising  of  corporations, 
to  challenge  them,  to  include  them  in  our  substantiation 

program.  I  made  a  recent  speech  in  Detroit  which  indicated 

that,  in  my  r/eM-.  we  should  be  very  reluctant  to  plunge  into  any 
area  which  mav  tend  to  infringe  upon  the  First  Amendment. 

But  there's  another  point  to  be  made.  Although  the  First 
Amendment  mav  protect  a  certain  form  of  speech,  it  is  not  a 

salvation.  If  people  don't  believe  what  the  ad  is  saying,  the 
advertiser  is  going  to  be  worse  off  than  if  he  had  never  run  the 
ad  at  all 

Q.  On  the  question  of  image  advertising,  corporate  image 
advertising,  and  competitive  product  advertising,  it  seems 
there  is  going  to  he  a  greal  deal  more  difficulty  m  trying  to 
regulate  that,  since  you  don  V  have  a  product  in  which  there  are 

facts  and  figures.  I'm  interested  in  your  views  on  how  you 
would  go  about  it.  if  you  should  change  your  mind 
A.  Let  me  begin  by  emphasizing  that  the  full  commission  has 
not  yet  focused  on  this  question.  But.  in  my  view,  unless  there 

is  a  ver\'  clear-cut  commercial  appeal  or  effect,  the  dangers  of 
infringing  on  First  Amendment  rights  and  the  desirability  of 
encouraging  debate  and  expression  of  views  would  lead  me  to 

give  the  benefit  of  the  doubt  to  an  advertiser's  rights. 
I  think  that  we  can  use  an  analogy  from  some  of  the  libel 

cases  The  question  i<s.  does  government  activity— even  a  mere 
investigation— have  such  a  chilling  effect  that,  in  the  end. 
expression  of  views  may  be  discouraged? 

But.  again.  I  comeback  to  the  point  that  if  it's  not  credible, 
if  it's  not  believable  or  if  people  think  that  this  is  a  big  put-on. 
the  ads  are  counterproductive.  In  that  event,  your  real  enemy 

is  not  the  federal  government  or  the  Federal  Trade  Commis- 
sion, hut  the  slick  copy  artist  somewhere  who  thinks  that  you 

can  get  people's  minds  off  a  particular  problem  by  trying  to 
get  them  to  think  about  .something  else.  That  doesn't  always work. 

Q.  Mr  Engman.  I  'm  particularly  interested  in  the  Sational 
A  dvertising  Review  Board,  and  you  e.xpres.sed.  at  least,  a 

modest  degree  of  confidence  in  what  it's  doing,  and  some  hope 
in  the  future  of  it.  My  question  /.v.  do  your  fellow  commis- 

sioners share  that  optimism  and.  as  far  as  you  can  tell,  is  that  a 

fairly  perx'asive  attitude  among  the  staff?  Before  you  answer 
that.  I  should  warn  you  that  I  'm  on  the  hoard. 
A.  /  have  no  problem  with  answering  the  question.  I  think  one 
of  the  reasons  I  have  survived  for  four  years  in  Washington  is 

that  I  have  never  .said anything  that  I  didn't  expect  to  see  on 
the  front  page  of  the  Washington  Post  the  next  day/ 

First  of  all.  with  respect  to  the  commission.  I  iHink  that  the 
views  thai  I  have  expressed  regarding  the  SA  RB  are  shared 
by  the  01  her  members. 

With  respect  to  the  staff.  I  am  proud  of  our  syiff  They  are 
an  outstanding  group  of  people.  I  believe  that  the  top  line 
managers,  whom  I  have  brought  in  during  the  past  year,  are 

outstanding  individuals  And  I  might  add  thai  this  applies  to 
the  entire  professional  staff 

There  are  obviously  going  to  be  differences  of  opinion  with 

the  staff  and  between  commissioners,  but  by  and  large  the 

cotnmission  is  heartened  by  this  effort  at  self-regulation.  Ob- 
viously, we  will  never  abdicate  our  responsibilities  to  enforce 

Section  5  of  the  Federal  Trade  Commission  A  ct.  but  to  the 
extent  that  the  problems  can  be  met  in  advance,  before  the 
commission  has  to  get  involved,  and  to  the  extent  they  are 

handled  by  the  advertisers  themselves.  I  think  everybody's 
ahead. 

Q.  If  you  had  the  opportunity  to  make  a  recommendation  to 
NA  RB  as  to  what  they  could  do  to  improve  their  performance, 
at  the  moment,  what  would  it  be? 

A.  /  wouldn't  want  to  make  that  kind  of  recommendation.  We 
all  have  roles  to  play  in  life,  and  in  fact,  in  my  prior  existence, 
when  I  was  making  an  honest  living  as  a  lawyer  in  Michigan, 
we  used  to  hitch  about  the  government  and  the  regulatory 

agencies  \ow  that  I'm  wearing  a  different  hat.  I  see  issues 
and  events  from  a  different  perspective.  A  Ithough  I  do  sit  down 
and  chat  with  John  Macy  and  Ted  Etherington  from  lime  to 

time.  I  don 't  try  to  tell  them  how  lo  run  their  operations. 
Q.  How  do  you  feel  about  the  advertising  in  which  competitive 
products  are  laid  out  in  comparison?  How  do  you  feel  about 
the  role  of  the  commission,  and  your  responsibility  to  validate 
the  claims? 

A.  You're  talking  about  comparative  advertising.  I  guess  I 
would  back  up  and  say  I  look  at  this  much  as  I  look  at  any 

other  kind  of  problem—  that  is.  is  there  deception  or  unfairness 
with  respect  to  the  particular  comparative  advertising  being 
utilized. 

There  is  an  erroneous  impression  that  the  Federal  Trade 
Commission  is  encouraging  or  is  in  favor  of  comparative 

advertising.  The  commission  has  never  taken  any  such  posi- 

tion or  posture.  What  has  happened  is  that  one  or  two  indivi- 
duals on  ihe  staff  personally  took  that  kind  of  posture.  The 

commission  has  never  said  that  comparative  advertising  is  or 
IS  not  good. 

I  think  you  have  to  look  at  it  from  a  very  practical,  prag- 

mauc  point  of  >;of.  If  you  do  get  involved  in  comparative 
advertising,  you  may  very  well  have  different  standards  to 
meet  so  that  the  net  effect  of  the  ad  is  not  misleading.  For 

example,  it  may  be  thai  if  you  compare  two  or  three  product 
attributes,  you  may  have  an  obligation  to  expand  that  to  four 

or  five,  to  show  all  sides  of  the  picture.  It 's  that  kind  of  thing. 
In  sum.  I  'm  neither  opposed  to  nor  in  favor  of  comparative 

ads  They  may  have  a  role  in  some  instances,  and  in  others, 
they  may  be  more  misleading  than  helpful 

Q.  Is  the  cotnmission  going  to  be  looking  at  political  cam- 
paign advertising  to  that  extent?  A  re  we  going  to  start  practic- 

ing what  we're  preaching  in  Washingtdn? 
A.  Well,  we're  not  going  lo  look  at  political  campaign  adver- 

tising so  long  as  I  'm  Chairman  of  the  Federal  Trade  Commis- 
sion. The  same  First  A  mendment  question  which  I  mentioned 

in  connection  with  image  advertising  applies  in  spades  to 

politically  oriented  advertisements. 
I  have  a  feeling  that  John  Q.  Consumer  out  there  is.  in  the 

end.  more  perceptive  than  any  of  us  think  he  is.  and  he  makes 
his  own  judgment. 

Q.  In  the  past,  action  by  the  Federal  Trade  Commission  has 
been  publicized.  I  believe,  by  your  own  staff,  for  instance, 

actions  to  be  taken  against  corporations  In  some  cases,  it 's 
been  quite  injurious  to  the  attitude  of  people  in  relation  to 
slock  investment.  I  was  curious  to  know  what  your  answers 

would  be  on  this.  I  recall  incidents  which  affected  our  own 

company,  had  a  very  disastrous  effect  on  our  stock  for  a  period 
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oftime. 
A.  That 's  a  very  difficult  question,  and  I  'd  like  to  respond  to  it 
at  least  in  two  different  segments. 

First  of  all,  with  specific  respect  to  advertising  substantia- 
tion, we  have  had  a  policy  change  which  was  just  adopted  three 

or  four  months  ago.  Our  ad  substantiation  program  is  based 

on  the  premise  don't  make  a  claim  if  you  can't  back  it  up.  " 
Recently,  we  have  attempted  to  hone  the  program  down  and  to 

make  it  a  more  effective  law  enforcement  tool.  In  my  Judg- 
ment, the  idea  is  fine.  But  when  the  program  started  it  was 

based  on  a  very  broad,  industry-wide  effort,  the  requests  were 
made  publicly,  and  reams  and  reams  of  material  came  in.  It 
took  the  staff  six  to  nine  months  to  analyze  all  this,  and  then 
they  found  one  or  two  or  three  ads  which  they  felt  should  be 

challenged  and  recommendations  were  made  to  the  commis- 
sion. In  fact,  what  happened  is  that  the  offending  ad  had 

already  completed  its  13  week  cycle  on  the  tube,  and  what 
were  we  talking  about  anymore? 

What  we  have  done  to  change  all  this  is  to  cut  down  tremen- 
dously on  the  number  of  ads  that  we  are  challenging.  First,  the 

staff  gets  an  idea,  based  upon  work  with  consultants  or  some- 
body else  in  the  technical  area,  that  there  may  be  a  problem 

with  respect  to  a  few  carefully  selected  ads.  We  then  send  out  a 

request.  We  do  not  publicize  the  fact  that  we're  sending  out  a 
request,  because  when  we  cut  down  the  number  of  requests,  we 
have  to  be  careful  not  to  alert  everyone  else  in  the  industry  that 

maybe  since  we're  looking  at  somebody  else  this  month,  we're 
not  looking  at  them.  We  require  a  quick  turn-around  time 
from  the  companies  and  we  will  propose  to  take  action,  we 
hope,  while  the  item  is  still  on  the  tube. 

Now,  that  means  we  won't  publicize  our  efforts  until  we 
take  action.  So  that  when  we  fie  a  complaint,  that  will  become 
public.  But  the  old  system  where  we  announced  that  we  were 
asking  for  substantiation  of  dozens  of.  say.  tire  ads  has  been 
abandoned  because  I  think  that  really  began  to  get  a  little 
counterproductive. 

Moving  over  to  the  broader  question  of  publicity,  you  put 

your  finger  on  one  aspect  of  the  difficulty  when  you  talked 
about  leaks.  When  the  commission  finds  that  it  has  reason  to 

believe  that  there  may  be  a  violation  of  the  antitrust  laws,  let's 
say.  or  we  don't  like  the  way  you  advertise  your  product,  and 
we  challenge  you,  what  should  our  posture  be?  I  think,  by  and 

large,  there's  no  easy  answer  There  are  trade-offs.  Generally, 
the  commission's  position  in  the  pa.u  has  been  that  there  are 
fewer  problems  by  having  some  kind  of  formal,  carefully 
worded  announcement  by  the  commission  which  tends  to  put 

any  staff  leaks  into  proper  perspective.  Asyou  all  know,  there 

may  be  significant  differences  between  the  staffs  approach 

and  the  commission's  approach. 
It's  amazing  how  often  I  find  myself  reading  in  the  Wall 

Street  Journal,  days  in  advance  of  our  announcement,  a  press 
release  from  corporate  headquarters  indicating  Federal  Trade 

Commissission  action— attempting,  of  course,  to  establish  a 

posture  in  a  most  favorable  way  from  the  company's  point  of 
view.  So  there  are  those  problems. 

I  could  talk  on  for  another  ten  minutes,  but  I  'II just  give  you 
one  other  factor,  and  this  still  won  V  be  a  complete  answer 
Where  we  do  have  a  potentially  significant  alleged  violation 

which  could  have  an  impact  on  a  corporation 's  financial  pos- 
ture, and  insiders  in  the  company,  obviously,  are  aware  of  the 

fact  that  there's  an  investigation  undei-H-ay,  at  what  point  is 
there  an  obligation  on  the  company  to  report  this  to  the  Secu- 

rities and  E.xchange  Commission  or  the  New  York  Exchange? 
In  these  situations,  we  try  to  tailor  the  time  of  some  of  our 
announcements  so  as  to  create  the  fewest  possible  problems 
for  the  SEC  and  i  he  exchanges. 

So  overall,  it 's  a  very  complex  issue.  A  t  some  point.  I  think, 
it 's  belter  if  we  take  a  uniform  posture  with  respect  to  the 
announcements  In  the  ad  substantiation  area  and  in  any 
other  area,  however,  the  commission  has  indicated  that  we 

shouldn  't  engage  in  publicity  just  for  the  sake  of  publicity. 
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The  Next  Generation  of  Managers 

Richard  K.  Lazarus 
Director  of  Admissions  and  Student  Affairs 
Graduate  Sctiool  of  Business 

Stanford  University 

The  topic  I've  been  asked  to  direct  mv  comments  to  lodav 

is  communicating  with  the  next  generation  of  managers.  I'd 
like  to  begin  by  giving  you  the  perspectives  from  which  I 
view  this  issue  One  is  as  a  relatively  recent  business  school 

graduate,  the  second  is  as  a  formerjunior  line  manager,  and 

the  third  and  perhaps  the  most  important  in  terms  of  shap- 

ing some  of  the  points  of  view  1"!!  discuss  todav  is  as  Director 
of  Admission  and  Student  .Affairs  at  Stanford's  Graduate 
School  of  Business  In  this  capacity  I  interact  with  the  appli- 

cants as  a  recruiter  and  selection  officer,  as  well  as  interact- 

ing with  enrolled  students  in  the  multidimensional  capacity 

of  counselor,  listener,  and  friend  It  is  from  these  perspec- 

tives that  I'd  like  to  share  with  you  some  of  mv  obser\aiions 
about  this  next  generation  of  managers 

Let  me  begin  by  making  a  few  general  comments  about 
this  group  Several  years  ago.  a  business  schtwl  student 
body  was  a  relatively  predictable  phenomenon  The  typical 
MBA  candidate  was  a  white  Caucasian  male  who  at  the  age 

of  22  or  23.  following  a  1 7-year  hitch  in  the  great  American 
academic  incubator,  entered  a  business  school  for  a  final 

two  years  of  educational  maturation  in  preparation  for  his 
entrance  into  the  mainstream  of  American  industry  and 
commerce.  As  an  individual  he  possessed  a  channeled 
stream  of  interest  and  a  fixrused  career  plan. 

Although  the  majority  of  our  students  remain  very  direct- 
ed white  Caucasian  males,  new  groups  have  begun  to 

emerge  in  MBA  programs  in  the  last  several  years  For 

example,  women,  who  made  up  less  than  I*"*  of  our  student 
body  hve  years  ago.  will  probably  make  up  as  much  as  20't 
next  fall.  Ethnic  minorities,  who  less  than  six  sears  ago 

made  up  less  than  I  "V  of  our  enienng  class,  have  made  up 
almost  \S'f  in  the  last  few  years  .Additionally,  an  estimated 
5'i  of  our  applicant  ptxil  oiapproximately  2.700  candidates 

consists  of  what  I  refer  to  as  ■retreads."  i.e  .  people  who 
have  completed  one  career,  whether,  as  in  the  case  of  many 

women,  as  housewives,  or.  as  in  the  case  of  the  majority  of 
retreads,  as  engineers,  lawyers,  doctors,  etc..  and  have 

decided  to  expand  on  their  initial  career  base  or  to  begin 

anew.  These  people  have  always  "salt  and  peppered"  our 
applicant  ptxil.  but  now  they  are  emerging  in  significant 
numbers  In  sh»irt.  the  people  input,  ot  more  precisely  the 
students  enrolled  in  and  applying  to  MBA  programs  todav. 
are  changing.  Not  only  are  they  changing  in  these  more 
easily  categorized  respects  but  also  in  other  important 
respects 

I  mentioned  that  the  central  role  of  a  business  school  as 

an  institution  was  to  prepare  young  people  for  management 
careers  in  many  large  and  medium  size  institutions  like 

those  represented  by  you  gentlemen  today  Although  this 

central  focus  and  purp<ise  are  being  maintained,  the  inter- 
ests and  direction  of  significant  portions  of  MBA  students 

across  the  country  are  changing.  For  example,  a  few  years 

ago  business  school  campuses  experienced  a  wave  of  inter- 
est, which  has  been  maintained  up  to  the  present,  in  small 

business  management  and  entrepreneurship.  Business 
schix^ls  responded  by  substantially  increasing  curriculum 
that  was  directed  at  meeting  these  new  interests  and  career 
plans  (I.e..  courses  on  the  key  factors  in  beginning  a  new 

business,  on  the  typical  problems  encountered  by  entrep- 
reneurs, as  well  as  on  new  methods  of  evaluating  small 

business  opportunities  from  the  perspective  of  the  potential 
owner  rather  than  from  the  perspective  of  the  bank  loan officer) 

New  Options  and  Programs 

More  recently  the  inputs  into  MBA  programs  have  been 

changing  in  a  new  manner.  Again  the  changes  are  discerni- 
ble to  us  in  terms  of  the  interests  and  career  directions  of 

candidates  for  our  program  and  in  the  expressed  employ- 
ment interests  of  enrolled  students:  business  school  cam- 

puses tixlay  are  crowded  with  young  people  looking  for  the 
tix)ls  to  manage  institutions  which  have  not  in  the  past  been 

our  output  clients.  Here  I  refer  to  public  institutions,  hospi- 
tals, schix)!  systems,  etc  In  part  this  phenomenon  is  due  to 

the  growing  realization  by  a  wider  variety  of  institutional 

leadership  of  the  need  to  tram  more  sophisticated  manage- 
ment talent.  This  leadership  has  encouraged,  sponsored, 

and  subsidized  the  development  of  new  options  and 

programs  within  major  business  schools.  At  Stanford,  for 
example,  we  offer  a  joint  four  vear  program  together  with 
the  Law  Schixil.  leading  toward  an  MBA  and  a  JD  degree, 

which  IS  training  future  public  managers  as  well  as  corpor- 
ate lawyers:  we  have  a  curnculum  sponsored  jointly  with  a 

division  of  the  Scho<il  of  Medicine  for  training  hospital 
administrators:  we  have  a  curnculum  sponsored  jointly 

with  the  Schtvl  of  Education  that  is  training  educational 
administrators,  and  we  have  an  option  within  our  MBA 

curnculum  that  prepares  almost  10^  of  each  year's  class  for 
public  sector  positions  in  all  levels  of  government.  However, 
there  is  an  even  greater  diversity  in  MBA  programs  today,  a 

diversity  that  cannot  be.  or  more  precisely  has  not  been, 

institutionalized  I  speak  of  the  vanety  of  individuals— cate- 

gonzed  once  again  in  terms  of  career  objectives  and  em- 

ployment interests-who  are  coming  to  business  schools. 

For  example,  in  Stanford's  MBA  program  we  have  a  Ph.D 
in  psychology  who  intends  to  be  a  pnson  warden,  a  person 
with  an  MA.  in  fine  arts  who  intends  to  manage 

museums-the  list  goes  on  and  on  but  the  important  point  is 
that  although  these  individuals  are  still  in  the  mmonty  at 
graduate  schcx)ls  of  business  they  are  appeanng  in  numbers 
that  are  histoncalK  without  precedent. 

Why  rs  all  this  important  and  what  does  it  say  to  us  about 

communicating  with  what  the  editors  of  Fonunc  so  drama- 

tically descnbe  as  the  "Next  Generation  of  Managers"? 
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First.  I  think  it  says  that  in  terms  of  background  and  career 
interests,  the  group  of  young  people  presently  enrolled  in 
management  schools  neither  come  to  MBA  programs  nor 
leave  them  as  neatly  packaged  as  their  predecessors.  Addi- 

tionally, by  examining  their  perspectives  on  future  career 
directions  and  job  choice.  I  find  they  are  considerably 
broader  in  what  they  view  as  available  opportunities.  Most 
important,  however,  is  the  viewpoint  exhibited  by  a  growing 

number  of  MBA's  today  in  terms  of  job  choice.  It  is  a  very 
personal  viewpoint  that  approaches  the  employment  mar- 

ket from  the  perspective  of  the  individual  student's  personal 
strengths,  interests,  and  life  style  preferences  rather  than 

from  the  more  traditional  viewpoint  of  "what's  available." To  a  large  extent  social  scientists  tell  us  this  perspective 

on  the  job  marke"t  is  a  luxury  provided  by  a  world  character- ized by  the  abundance  and  the  opportunities  that  young 
people  today  take  for  granted.  But  to  a  large  extent  I  feel 
that  the  growing  need  by  our  students  to  personalize  their 
approach  to  the  employment  market  is  also  due  to  (I )  the 
general  tendency  of  young  people  to  question  basic  assump>- 
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lions  (in  this  case  the  assumptions  that  have  traditionally 

underpinned  the  career  decision  process)  and  (2)  the  gener- 
al frustration  felt  by  so  many  individuals  facmg  a  wealth  of 

neatly  categorized  job  opfX)rtunities  (such  as  investment 
banker,  product  manager,  etc.)  about  which  they  know  verv 
little  and  with  none  of  which  they  feel  entirely  comfortable, 
in  terms  of  making  a  total  commitment.  It  is  not  surprising 

then  that  these  intelligent,  talented,  creative,  and  high 
pnced  individuals  solve  this  dilemma  by  turning  to  their 
own  strengths,  interests,  and  life  style  preferences  to  find 
answers  to  their  career  questions  rather  than  attempting  to 

fit  what  one  student  recently  descnbed  to  me  as  "round  little 

me  into  someone  elses  square  little  box  " 

Large  Increases  in  Applicants 

This  personal  approach  to  the  career  decision  has  had 
profound  effects  on  business  schools  already  For  example. 

MBA  programs  in  recent  years  have  experienced  a  tremen- 
dous increase  in  the  number  of  applicants  to  their  programs 

despite  the  fact  that  new  business  schools  are  opening  each 

month  As  an  illustration,  at  Stanford  we  had  a  10"*  increase 

in  our  applicant  pool  last  year  and  a  26't  increase  this 
ycar-the  result  being  that  today  we  are  able  to  offer  admis- 

sion to  only  about  one  out  of  every  nine  applicants  to  the 

program  Although  this  nsc  m  applicants  is  due  to  a  vanety 

of  factors,  one  significant  factor  is  the  perceived  value  ad- 
ded which  young  people  todav  attach  to  the  education  and 

credential  an  MBA  offers  More  than  an\  other  single  at- 
traction. MBA  candidates  mention  that  an  MBA  offers 

them  flexibility  in  future  job  opponunities:  the  importance 
implicit  m  this  statement  lies  in  the  fact  that  traditionally  an 
MBA  was  perceived  bv  students  as  essentially  a  tool  for 
specialization  within  the  management  field  Put  in  slightly 

different  terms,  among  today's  students  the  most  enticing 
aspect  of  an  MB.A  education  is  that  it  helps  the  individual 

expand  and  optimize,  rather  than  limit,  his  career  op- 
iions-while  at  the  same  time  providing  hard  skills  with  a 
high  market  value  In  shon.  a  growing  number  of  exciting 
voung  people  I  am  exposed  to  daily  want  responsibility  and 
challenge  but  also  put  a  high  priority  on  matching  their 
employment  to  their  own  interests,  talents,  and  life  style 
preferences  They  view  an  MBA  as  an  attractive  investment 

of  two  years  and  SI  5.000  largely  because  it  gives  them  mar- 
ketable skills  with  which  they  can  approach  the  job  market 

in  a  flexible  manner  It  helps  them  to  secure  the  type  of 
emplovment  that  meets  their  needs,  rather  than  molding 
those  needs  t»>  the  demands  of  the  job  market  Naturally, 
the  job  selection  pr<.Kess  itself  is  never  as  clear  cut  or  as 
simplistic  as  what  I  hase  outlined  here,  but  I  think  the 

prevailing  perception  of  MBA  applicants  and  students  of 

the  degree's  usefulness  in  increasing  the  ability  ofthe  young 
person  to  "personalize  "  his  job  selection  and  career  direc- 

tion IS  nevenheless  a  valid  and  significant  observ  ation 

There  is  on  business  schcx^l  campuses  todav  other  evi- 
dence that  supports  the  thesis  that  a  personalized  approach 

to  the  world  is  becoming  increasingly  vital  to  MBA 
students.  For  example,  the  human  behavior  curnculums 
have  gained  in  popularity  and  imponance  during  the  last 
decade  But  even  more  significant,  these  curnculums  have 
moved  from  the  more  general  theories  of  hou  to  increase 

productivity  by  fine-tuning  the  manager's  capacity  to  un- 
derstand general  concepts  of  worker  motivation  and  inter- 

p>ersonal  behavior  to  the  point  where  at  Harvard  Business 

School  perhaps  the  most  popular  course  in  the  whole  curri- 
culum IS  devoted  to  teaching  the  individual  MBA  how  to  be 

his  own  career  counselor.  What  I  think  this  says  once  again 
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IS  that  young  people  are  putting  an  increased  priority  on 
starting  with  themselves  in  their  approach  to  fitting  into  the 
world  in  general. 

Another  telling  phenomenon  is.  I  believe,  the  directions 
in  which  our  graduates  are  moving.  In  addition  to  the 
previously  mentioned  diversity  of  areas  and  institutions 

(formerly  not  significant  employers  of  MBA's)  in  which 
many  recent  graduates  have  sought  jobs,  is  the  growing 

populanty  of  other  selected  areas  that  are  traditional  em- 

ployers of  MBA's.  For  example,  the  single  fastest  growing 

career  category  in  which  Stanford  MBA's  find  initial  em- 
ployment is  consulting  firms.  Last  year  the  consulting  firms 

successfully  recruited  16*%  of  our  graduating  class,  up  from 
6^  m  the  previous  year.  In  talking  with  placement  person- 

nel. I  find  that  the  reason  for  the  recent  popularity  of  con- 

sulting firms  IS  that  a  one  to  two  year  business  apprentice- 
ship on  a  wide  vanety  of  consulting  assignments  offers  an 

unusual  overview  of  the  general  business  community, 

providing  insight  into  different  industnes  and  firms  Appar- 
ently the  consulting  apprenticeship  is  being  increasingly 

utilized  by  MBA  graduates  to  achieve  on-the-job  exposure 
to  the  workaday  world  The  information  gathered  through 

such  a  broad-based  practicum  offers  the  MBA  a  perspective 
on  the  business  worid.  particular  industries,  corporations, 

jobs,  and  most  important  on  "self  "  which  will  allow  him  or 
her  to  make  an  intelligent  and  strategically  optimum  career 
commitment  at  some  future  date 

Now.  I'm  sure  that  the  "personalized  approach"  to  the 
world,  and  in  the  example  I  have  used  here  to  the  career 

decision-making  process,  will  appear  to  many  as  the  logical 

response  of  a  self-indulgent  generation  whose  whims  have 
too  long  been  pampered  I  would  argue  against  this  thesis  It 
IS  true  that  this  new  generation  of  managers  has  never  faced 
the  harsh  necessities  ofthe  generation  of  young  managers 

who  emerged  from  the  great  depression  or  the  postwar 
economic  recessions  of  the  last  ihiriv  vears.  Equallv  true, 
however,  is  the  fact  that  the  job  market  today,  no  matter 

how  impressive  an  individual's  credentials,  is  not  the  most 
promising  of  recent  times  More  important,  this  generation 

of  managers  has  grown  up  in  a  penod  of  such  social  turbu- 

lence that  almost  all  of  our  world's  sacred  cows  have  been 
and  continue  to  be  tainted,  if  not  totally  discredited.  It 
seems  only  natural  that  the  new  generation  of  managers 

should  continue  to  question  the  established  order  as  well  as 
Its  traditional  standards  and  methods. 

Ditferenl  Recmiting  Approaches 

It  also  appears,  if  the  earlv  returns  as  measured  by  the 

Lazarus  gut-feel  are  any  indication  of  what  the  future  will 

bnng.  that  the  "personalized  approach  "  to  career  decisions 
IS  having  positive  results  Individuals  who  go  through  a 

penod  of  intensive  self-evaluation  and  employment-market 
evaluation  arc  finding  their  niches  more  personally  satisfy- 

ing in  the  real  world  On  the  other  hand,  corporations  and 
recruiters  who  have  responded  to  the  need  to  personalize 

the  job  selection  process  are  better  satisfied  with  the  MBA's 
they  are  hinng.  The  techniques  different  companies  have 

used  to  personalize  their  MBA  selection  process  are  numer- 
ous; some  examples  follow: 

( I )  More  and  more  companies  are  freeing  up  and  sending 

operating  types  to  recruir  as  opposed  to  personnel  types; 
without  a  doubt  the\  are  the  most  successful  recruiters  of 

MBA's  First  they  have  a  better  understanding  of  the  char- 
actenstics  an  individual  should  possess  to  cope  and  to  flower 

within  their  company  and  its  environment;  additionally. 
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they  offer  the  MBA  tangible  insight  into  the  type  of  indivi- 

dual he  will  be  working  with  at  the  recruiter's  company. 
(2)  Some  companies  take  the  time  to  meet  students  on  an 

informal  basis  raJher  than  simply  on  an  interview  basis  in 

the  corporate  offices  or  university  placement  facilities.  Of- 
tentimes this  takes  place  in  a  series  of  informal  cocktail 

parties  where  a  group  of  interested  students  meet  with  a 
group  of  operating  managers  in  local  hotel  suites.  The  most 
productive  of  these  sessions  are  characterized  by  frank 

responses  by  the  businessmen  on  the  pros  and  cons  of  em- 
ployment with  their  company  that  tend  to  relate  to  the 

students'  expectation  of  what  a  career  at  XYZ  corporation demands  and  offers. 

(3)  Good  recruiting  is  incieasingly  becoming  good  listen- 

ing. Here  I'd  like  to  use  an  example.  A  few  days  ago,  1  spoke 
to  a  young  lady  in  our  MBA  program  who  in  my  opinion 
will  be  one  of  our  most  outstanding  graduates  in  the  years  to 
come  and  who  is  incidentally  president  of  the  MBA  student 
body  this  year.  She  had  just  returned  from  Washington, 
D.C..  where  she  had  gone  for  a  series  of  job  interviews.  She 
was  offered  several  different  opportunities  and  I  asked  her 
how  she  made  her  final  decision  on  which  opportunity  to 

accept.  What  she  told  me  impressed  me  immensely.  She 

said  she  decided  to  accept  a  job  at  the  Oflice  of  Manage- 
ment and  Budget  because  when  she  went  for  an  interview 

with  the  division  head  under  whom  she  would  be  working, 

he  began  by  asking  her  to  take  as  much  time  as  she  wanted 

in  telling  him  about  herself— her  background,  her  interests, 
her  goals.  For  half  an  hour  he  sat  quietly  while  Susan  talked 

about  Susan.  Only  when  she  was  done  did  he  begin  a  dis- 
course on  OMB,  about  his  division,  and  about  the  job  avai- 

lable. And  as  he  spoke  about  his  needs  and  the  demands  of 
the  job.  he  did  so  from  the  perspective  of  the  pros  and  cons 

of  what  he  was  offering  in  terms  of  Susan's  strengths,  inter- 
ests, expectations,  and  goals. 

By  way  of  a  conclusion  then,  I  think  the  only  thought  that 
I  would  like  to  leave  with  you  is  that  the  next  generation  of 
managers  is  increasingly  attempting  to  understand  and 
resolve  the  complexities  and  uncertainties  of  their  world  by 
looking  first  into  themselves.  If  you  want  to  communicate 
most  effectively  with  them,  it  is  my  recommendation  that 
you,  as  individuals  and  as  representatives  of  your  respective 
companies,  begin  there  also. 

QUESTION  AND  ANSWER  PERIOD   

Q.  Can  I  ask  why  you  left  the  business  world  you  were  so  well 
prepared  for,  to  go  back  into  the  academic  life? 
A.  /  think  the  reason  that  I  changed  was  that  I  reallv  just 

didn't  think  I  was  going  to  pay  the  price  of  what  it  takes  to 
make  it  in  the  corporate  world.  I  think  you  need  two  things  to 
make  it  in  any  Job.  The  first  is  the  proper  technical  and 

personal  talents.  The  second  is  the  proper  attitude— more 

specifically,  an  individual's  priorities  in  life  have  to  be  consis- 
tent with  the  demands  of  the  Job.  In  my  own  case  I  came  to  the 

conclusion  that  mv  personal  priorities  in  terms  of  allocating 
lime,  life  style,  and  interrelationships  with  people  were  not 
consistent  with  what  I  perceived  it  takes  to  make  it  in  the 

corporate  world. 
Q.  In  one  specific  area  of  business,  that  is,  the  marketing  and 
selling  end.  considering  the  need  for  qualified  applicants  from 

people  in  the  business  school  and  elsewhere  to  gel  into  market- 

ing and  selling.  I  think  it  'sfairlv  evident  that  in  student  bodies 
around  the  country,  studies  have  shown  that  marketing  and 
selling  have  pretty  low  reputations.  I  wonder  if  you  would  care 
to  comment  on  thai,  what  the  .students  are  saying  about  how 

we  in  the  marketing  end  of  business  can  attract  these  students 
lo  come  into  an  exciting  and  creative  area? 
A.  In  terms  oj  selling.  I  think  you  are  right,  this  is  not  an  area 

of  keen  career  interests  for  MBA  's  and  I  think  it's  very  under- 
standable. To  be  a  good  salesman  or  even  sales  manager,  in 

my  opinion,  does  not  lake  an  MBA  education.  It  takes  a 

wealth  of  people  skills  as  well  as  a  certain  "street  intelli- 
gence. "  People  with  these  interests  and  skills  are  not  necessar- 

ily attracted  to  MBA  programs  and  it  is  mv  experience  that 
the  Jew  that  are.  are  not  necessarily  interested  in  returning  to  a 
Junctional  area  that  more  often  than  not  does  not  require  or 
reward  them  for  utilizing  the  more  generalized  management 
skills  that  they  have  invested  two  years  in  business  school 
learning  and  integrating  into  their  personal  modus  operandi. 

With  respect  to  marketing.  I  don 't  agree  with  you.  Each 
year  a  sizable  portion  of  our  graduating  class  go  into  market- 

ing firms  or  into  marketing  oriented  Jobs.  In  fad.  marketing 
curriculums  rank  alongside Jinance  curriculums  as  among  the 

most  popular  on  most  business  school  campuses.  In  other 

words.  I  think  most  MBA  's  would  agree  with  you  that  market- 

ing offers  an  exciting  and  creative  career  Stanford's  exper- 
ience with  marketing  companies  is  that  the  ones  that  have 

been  successful  in  harnessing  MBA  talent  are  those  that  have 

made  a  comprehensive  commitment  to  MBA  recruitment  and 
development. 

Q.  /  was  very  much  taken  with  your  idea  of  not  sending  per- 
sonnel types  out.  Do  you  find  that  when  you  send  the  operating 

fellows,  the  ones  that  may  be  three  or  Jour  years  in  the  business 
are  the  more  resultjul  ones,  or  the  older  ones? 

A.  I'm  not  sure  that  the  age  of  a  recruiter  is  a  key  factor.  What 
is  important  is  that  the  recruiter  is  representative  of  the  type  of 
individual  that  the  prospective  employee  will  be  working  with 
in  the  years  ahead  and  that  the  recruiter  be  a  good  listener  in 

the  sense  that  he  can  respond  to  the  MBA  's  questions  and 
anxieties  in  a  mutually  constructive  manner.  Again.  I  would 

send  good  operating  people  out.  and  again.  I'd  send  good 
listeners  out.  I  hate  to  keep  beating  the  same  drum,  but  that's 
essentially  my  message. 

Q.  /  was  intrigued  with  your  comment  that  in  leaving  business 

for  academia,  you  first  felt  that  you  Just  didn't  want  to  pay  the 
price  that  business  demanded.  And  I  wondered  in  what  con- 

text you  made  that  statement  and  what  kind  of  sacrifice  you 
were  unwilling  to  make,  that  you  thought  business  called  for. 

that  you  don  'tfind  in  academia? 
A.  That 's  ajair  question  but  to  give  you  a  complete  answer  I  'm 
afraid  would  require  more  time  than  any  of  us  here  are  willing 
to  take  today.  Briefly  and  superficially  I  think  a  fellow  must 

put  a  high  personal  priority  on  prestige,  power,  and  money  as 
well  as  the  tangible  and  intangible  rewards  that  these  three 
items  offer.  For  these  items  are.  it  appears  to  me,  the  basic 
reward  structure  of  the  corporate  world:  now  there  are  certain 

others— .such  as  a  sense  of  teamsmanship  in  building  some- 
thing bigger  than  any  individual,  and  an  opportunity  to  help 

other  people  develop  their  own  talents  which  I  put  a  high 

priority  upon  but  which  are  also  available  in  other  careers  like 
educational  administration. 

What  happened  to  me.  I  believe,  during  my  brief  exposure 
to  the  corporate  world,  was  that  I  came  to  the  conclusion  that 
my  needs,  in  terms  of  prestige,  power,  and  money,  although 
certainly  not  nonexistent,  were  not  strong  enough  to  offset  my 

needs  for  time— time  with  family,  friends,  non-career  interests, 
etc.,  as  well  as  my  needs  for  living  a  lije  style  that  takes 
advantage  of  all  the  wonders  of  just  being  alive.  For  example. 

I  can't  tell  you  how  much  meaning  my  bike  ride  to  school 
across  Stanford's  beautiful  campus,  in  the  shade  of  eucalyptus 
and  redwood  trees,  has  to  me  after  two  years  of  stumbling 
down  Fulton  Street  in  Brooklyn  on  mv  way  to  work. 
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Business  and  the  Press 

Robert  Lubar 

Managing  Editor 
FORTUNE 

If  Mr.  Engman's  in  the  room.  I'm  going  to  submii  a  case 
for  exaggerated  advertising. 

Not  very  long  ago,  the  people  who  took  care  of  buildings 
were  known  as  janitors,  and  the  press  was  known  as  the 

press.  Now.  as  you  all  know,  janitors  are  called  custodians, 
and  the  press  is  called  a  communications  medium.  I  dont 

know  what  the  heroes  of  The  Front  Poge-ihox  doughty, 

cussing  fellows  back  in  the  20's- would  have  thought  of  this, 
and  I'm  not  quite  sure  I  know  what  to  make  of  it  myself,  but at  least  it  does  entitle  me  to  come  to  a  communication 
conference. 

Asa  matter  of  fact.  1  guess  I  may  be  the  only  one  here  who 

represents  the  editonal  side  of  the  press.  That  may  or  may 

not  give  me  an  extra  perspective  My  mission  today  is  to  talk 
about  a  communication  failure:  the  relations  between  busi- 

ness and  the  press  are  not  good.  As  a  matter  of  fact,  with 
pardonable  exaggeration.  I  might  descnbe  them  as  two 

scorpions  in  a  bottle,  each  of  which  is  capable  of  inflicting 
mortal  wounds  on  the  other  The  press  has  a  big  stake  in  a 
healthy  business  system.  Lew  Engman  explained  before 

why  the  press  thrives  on  and  needs  the  advertising  that's 
provided  by  business,  and  we  all  know  what  happens  in  a 
recession.  On  the  other  hand,  business  needs  the  press,  too. 

because  it  needs  to  get  across  what  it's  like,  and  the  public 
forms  Its  impression  from  what  ii  reads  It  forms  this  impres- 

sion from  what  ii  reads  in  advertising.  It  alsti  forms  its 
impression  from  what  it  reads  in  the  news  columns  of 

papers,  and  the  impression  the  public  is  getting  of  business 

IS  not  a  very  accurate  one.  I've  got  to  admit. 
Now.  when  I  talk  about  the  press.  I  want  to  except  For- 

tune and  Business  H'eek  and  the  H  all  Street  Journal,  and 
other  publications  that  are  read  pnmanly  by  businessmen 

What  I'm  talking  abt)ut  is  the  general  newspaper  and  maga- 
zine and  television  media,  which  talk  to  the  general  public. 

From  them,  the  general  public  is  getting  a  distorted,  over- 

simplified idea  of  business,  and  it's  getting  information,  in 
many  cases,  that  is  just  plain  wrong. 

Now,  why  IS  this?  A  lot  of  businessmen  I've  talked  to 
have  a  very  simple  explanation.  They  say  that  journalists 
are.  after  all,  just  a  bunch  of  antibusiness  fellows  who  come 

out  of  liberal  arts  colleges.  Ivy  League  colleges,  where  they 

have  been  exposed  to  Marxist  teachers,  and  they  don't 
believe  in  the  capitalist  system,  and  how  can  you  expect 
them  to  give  an  atxurate  view  of  business. 

Well,  there's  a  little  bit  of  truth  to  this;  the  fact  is  that  the 
higher  education  system  of  our  country  is  not  exactly  con- 

ducive to  very  cool  thought  ab».)ut  the  market  system.  Many 

of  the  professors  who  teach  fledgling  journalists  are  preju- 
diced against  business,  and  the  people  who  graduate  from 

those  schools  come  out  with  some  son  of  prejudice. 

Beyond  that,  for  many  centuries  the  pet)ple  who  deal  in 
ideas,  abstract  thoughts,  the  people  who  write  and  thmk. 

have  had  a  feeling  that  there's  something  grubby  about 
commerce.  This  goes  way  back  to  the  Middle  Ages,  and  a 

little  bit  of  that  has  stuck  on.  and  it's  reflected  in  the  press. 
But  that  doesn't  explain  it  wholly.  A  lot  of  newspapermen 

really  come  to  their  jobs  without  any  ingrained  conscious 

prejudice,  but  they're  looking  for  a  story.  They  have  mer- 
chandise to  sell.  too.  They've  got  to  wrap  it  up  in  a  package 

which  makes  it  readable.  They  look  for  the  simple  way  to  do 

that .  and  the  simple  way  to  do  that  is  to  dramatize,  and  the 

simple  way  to  dramatize  is  to  look  for  somebody  who  has 

done  something  wrong.  It's  the  old  cops  and  robbers  thing. 

The  best  newspaper  story  isa  cnme  story.  It's  easy.  There's  a 
wrong-doer,  there's  a  good  guy,  there's  a  victim.  And  in  too 
many  cases,  it's  simple  to  try  to  fix  on  business  as  the  bad 
guv  doing  .something  to  the  good  guy. 

Be>ond  that,  there's  a  tremendous  misunderstanding  of 

what  profit  means  It's  a  funny  kind  of  thing.  It's  not  a 
Marxist  theory  about  profit  It's  just  a  theory  that  profit  is 
gravy  that  somebody  is  sucking  out  of  the  system  The  ideal 
business  system,  to  many  reporters  and  many  other  intellec- 

tuals, would  be  one  that  grew,  produced  more  gtwds.  kept 

lowering  its  prices,  and  broke  even.  They  don't  want  busi- ness to  lake  a  loss. 

That  ideal  system  doesn't  exist,  but  it's  what  is  reflected  in 

the  press.  Whenever  anybody  makes  a  big  profit,  it's  consid- 
ered equivalent  to  taking  a  bribe  or  embezzling  some  funds 

out  of  a  bank. 

Now,  what  can  be  done  about  this  attitude?  Well,  a  lot  of 

businevsmen.  again.  sa\  the  best  way  to  take  care  of  it  is  to 
drum  the  press  out  of  business,  or  get  rid  of  these  guys,  or 

just  denounce  them  But  that  isn't  going  to  get  us  anywhere. 
I  think  the  problem  is.  how  do  you  make  the  press  see  the 

light  and  do  the  job  it's  supposed  to  do,  reflecting  the  way 
business  really  is.  And  that's  a  tough  one. 

How  the  Newspaperman  Views  BiKiness 

I  think  we  could  begin  by  trying  to  imagine  the  viewpKiint 
of  the  newspaperman  himself  How  does  he  look  upon 

things?  Well,  let's  see  how  he  looks  upon  the  top  executives 
of  business.  To  him,  the  top  executive  of  a  business  enter- 

prise IS  the  nchest  man  around,  by  far.  a  man  who  makes  a 
salary  in  the  couple  of  hundred  or  five  hundred  thousand 
level,  who  rides  around  in  private  limousines,  his  private  jet. 

comes  to  places  like  this  to  relax.  He's  utterly  aloof,  he  never 

gets  around,  you  never  see  him  in  a  bar.  he's  surrounded  by 
batteries  of  secreianes.  aides  and  so  forth.  He  never  really 
pals  with  the  newspaperman.  Remember  that  in  almost 
every  other  field  the  newspaperman  can  get  on  very  friendly 

terms  with  the  people  he's  covenng.  He  can  talk  to  the  top 
ball  players,  the  top  actors,  the  top  politicians-all  of  them 
can  be  his  friends,  but  he  can  never  be  the  friend  of  a  high 

executive  in  a  corporation,  and  that's  a  big  handicap.  It 
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means  that  he's  dealing  with  a  remote,  aloof  figure,  and 

when  you  don't  know  somebody,  you're  more  apt  to  take  a 
crack  at  him  than  if  you  do  know  him  and  understand  him. 

So  one  of  my  recommendations  for  dealing  with  this  very 

bothersome  problem  is  that  somehow  or  other,  the  top  exec- 
utives should  come  down  out  of  the  clouds  and  start  really 

getting  acro.ss  their  personalities  to  the  newspaperman. 

Now.  the  press  will  appreciate  a  good  story  that's  given  to 
them,  even  if  their  conception  of  a  good  story  is  something 

quite  different.  And  there's  a  lot  of  drama  in  business. 
There's  a  human  story.  There  are  a  lot  of  problems  that 
corporations  have  that  can  be  turned  into  very,  very  moving 
stories.  And  again,  what  I  think  business  fails  to  do  is  convey 
that  this  is  a  well-rounded  human  enterprise. 

There's  a  bit  of  a  cover-up  in  corporations.  They  admit 
mistakes,  they  have  to.  they  have  to  tell  their  stockholders 
about  it.  but  ihey  do  it  in  a  grudging  way.  They  do  it  as  if  it 
were  some  real  reflection  on  the  record,  instead  of  doing  it  as 

if  it  were  part  of  the  problems  of  doing  business.  Not  every- 

body's perfect.  Everybody  has  problems.  Corporations  can 
have  misfortunes.  There  may  be  natural  and  unnatural  dis- 

asters that  befall  them,  there  can  be  mistakes.  There  can  be 

predicaments,  there  can  be  difficulties  in  dealing  with 
government,  with  foreign  markets,  and  so  forth.  These 

Things  are  not  sins,  and  they  oughtn't  to  be  concealed,  they 
oughtn't  to  be  regretfully  admitted.  They  ought  to  be  fully, 
openly  admitted  and  made  into  stories.  The  pre.ss  would 
seize  upon  them-in  the  beginning  probably  slash  around 
for  villains,  but  eventually  if  this  were  kept  up  the  press 

would  begin  to  understand  it. 
Now.  I  hate  to  blow  my  own  horn,  but  Fortune  does  this 

sort  of  thing.  We  are  a  good  example  of  what  can  happen 

when  these  things  I've  been  talking  about  are  done  nght. 

We  do  get  to  know  the  top  businessmen.  We  don't  know 
them  as  friends.  I  don't  mean  that— some  of  us  do.  But  1 
mean,  we  see  them  a  lot.  we  talk  to  them,  we  talk  to  them 

quietly,  we  hear  their  problems.  We  try  to  write  about  them 

as  if  they  were  human  problems  and  human  dramas.  We're 
not  trying  to  find  villains. 

I  think  there's  no  reason  why  just  a  magazine  for  busi- 
nessmen needs  to  do  this.  Newspapers  can  do  it,  TV  can  do 

it.  everybody  can  do  it.  But  it  requires  the  cooperation  of 
business. 

The  truth  is  never  easy  to  come  by.  because  the  truth  is. 

by  its  nature,  extremely  complex.  You  can't  just  put  down 
the  truth  about  any  business  or  any  industry  in  a  few  sen- 

tences in  a  press  release.  It  requires  a  lot  of  work  to  figure 
out  what  the  truth  behind  all  the  figures  and  things  is.  The 

press  is  poor  at  handling  complexity.  It  looks  for  simplifica- 
tion wherever  it  can  find  it.  and  it  needs  help.  It  needs  to  be 

led  by  the  nose  through  these  complex  details  until  it  under- 
stands them.  When  it  understands  things,  it  can  reach  a 

much  higher  level  of  truth  than  if  it  simply  reflects  what  it's 
told.  It  tends  to  put  down  what  it's  told  on  a  day-to-day  basis 
with  no  perspective  of  what  happened  last  week  or  last  year. 
But  it  needs  education  and  education  in  the  field,  education 

from  vou  people,  from  your  bosses,  and  all  the  way  down 
the  line. 

And  that  way,  I  think,  is  the  only  way  out  of  this  terrible 

predicament  we're  in.  Business  is  the  activity  in  this  country 
that  involves  more  people,  more  of  their  time,  than  any- 

thing else,  than  entertainment,  sports,  anything  else,  and  yet 

it's  the  most  poorly  covered  and  poorly  understood  institu- 
tion we  have  in  the  country. 

I  think  it's  extremely  urgent  that  we  get  onto  the  business 
of  correcting  this  situation. 

QUESTION  AND  ANSWER  PERIOD   

Q.  /  think  your  comments  are  well  taken  in  a  number  of  areas. 
What  we  continually  run  into  these  days  is  a  dual  phenomenon 
of  the  business  press  being  swamped  with  work,  being  deluged 
with  information  and  being,  themselves,  very  inaccessible. 
When  you  try  to  get  your  message  across,  you  find  that  they 

really  haven't  the  time  to  find  out  about  us  to  a  great  extent,  or 
if  we  get  an  opportunity  to  work  with  them,  often  as  not,  the 
time  and  effort  to  conduct  that  kind  of  activity  never  gets  into 

print.  That's  one  point. 
The  second  point  I'd  like  to  make  is  the  tendency  of  many 

business  reporters  to  come  into  a  business  situation  with  a 

predisposed  idea  of  what  it  is  they're  looking  for.  what  they're 
going  to  write,  and  no  matter  what  you  say  to  them,  no  matter 
how  you  work  with  them,  this  predisposition  usually  comes 
out. 

A.  I'm  afraid  I  think  you're  right.  If  I  were  talking  to  an 
audience  of  business  reporters.  I  would  have  given  a  different 
kind  of  message.  They  do  come  in  with  predisposition,  they  are 
swamped,  and  so  forth.  I  think  the  only  thing  that  can  be  done 

about  it,  and  it's  a  painful  job,  is  not  to  wait  until  the  crisis 
situation,  not  to  wait  until  the  event  occurs  that  you  want  to 

get  across,  but  to  cultivate,  when  things  are  quiet.  Gel  the 

business  reporter  into  your  confidence  when  you  really  haven't 
something  hot  to  tell  him,  so  that  when  you  do  have  something 
hot  to  tell  him,  he  has  a  belter  chance  of  giving  vou  an  under- 

standing ear.  But  I  do  think  there 's  a  tremendous  deficiency  in 
quality  of  business  reporting.  I  think  something  has  got  to  be 
done  by  the  journalists  themselves,  primarily. 

Q.  Mr.  Lubar,  you  mentioned  the  "rudeness"  of  business.  We 
have  numerous  occasions  where  we  have  a  business  reporter 

call  us  up,  maybe  from  a  paper,  or  a  Business  Week  fellow, 
and  they  want  to  talk  with  somebody  at  the  very  highest  level 
on  some  problem  of  general  interest  in  the  news,  and  we  go 

through  handsprings  to  make  that  person  available  to  them. 
A  nd  time  after  time  after  time,  we  make  them  available  and  we 
never  .tee  any  result  in  the  press.  This  creates  its  own  internal 
problems.  The  next  time  I  go  back  to  my  controller  and  try  to 

get  him  to  talk  with  somebody,  he  says,  well  I've  talked  with 
him  several  times  before  and  I  've  never  seen  an  y  evidence  that 

what  I  said  has  made  the  slightest  difference.  I  think  we  've  got 
double-talk.  I  think  we've  got  a  problem  of  the  business  press 
not  recognizing  the  sources  of  their  information,  so  the 
sources  get  discouraged. 

Would  vou  care  to  comment  on  that? 

A.  /  suppose  thai 's  true.  I  guess  there  are  many  instances  when that  happens. 

What  I  was  trying  to  say,  though,  was  not  that  people  were 
unavailable.  I  think  that  high  officers  of  corporations  are 
made  available.  They  are  made  available  mostly  to  the  busi- 

ness press.  I'm  talking  about  the  general  press,  where  I  think 
they're  not  made  available  enough. 

What  I  meant  was,  not  that  they  should  be  made  available 

to  be  interviewed,  but  there  ought  to  be  some  conscious  at- 
tempt to  get  these  top  people  down  in  a  kind  of  social  way  to 

meet  the  press.  Mow,  that's  difficult,  hut  it's  a  long  process, 
and  it  isn't  going  to  show  up  in  print  the  next  day.  with  a 
glowing  story.  I  don't  mean  that.  I  mean,  if  you  really  want  to 
get  the  press  around,  well,  give  a  party.  Get  reporters  and  the 
chief  executive  together  and  let  them  chat  for  a  few  hours, 
from  time  to  time.  That  kind  of  thing  might  help.  As  I  said,  it 

would  break  down  that  barrier  of  one  man  down  below  look- 
ing up  at  the  top  of  the  castle  and  never  seeing  the  man  in  it. 

Q.  Many  companies  have  appointed  ombudsmen,  or 
consumer  relations  directors.  Do  you  think  they  have  been 
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effective  in  portraying  the  point  of  view  that  business  is  Irving 
to  do  a  job? 

A./  think  it's  a  bit  early  to  tell.  We  haven't  been  able  to 
determine  whether  they  have  been  effective  or  not.  over  the  last 

couple  of  years.  And  I  don't  know  what  the  result  of  this  has 
been.  In  principle,  I  think  it 's  a  very  good  idea,  but  I  don '/ 
know  whether  consumers  are  taking  their  complaints  to  this 

fellow.  I  don't  know  whether  this  fellow  has  any  weight  back 

in  the  office.  I  just  don't  know  yet.  It's  something  we  ought  to look  at. 

Q.  Would  you  care  to  comment  on  how  you  feel  about  dealing 
with  representatives  of  public  relations  agencies  versus  dealing 
with  representatives  of  corporate  staff? 

A.  /  think  that  there's  a  very  genuine  value  in  certain  circum- 
stances, in  the  press  dealing  with  public  relations  agencies,  but 

it  cannot  be  the  whole  meal,  and  if  the  press  gets  the  impres- 
sion that  the  only  way  business  is  dealing  with  it  is  through 

public  relations  agencies,  it  s  going  to  be  even  more  distrustful 

than  it  already  is.  It  needs  to  get  at  the  real  thing  from  time  to 
time.  You  can  pick  up  a  lot  of  useful  information,  it  can  save  a 

lot  of  time  for  the  corporation,  but  at  certain  points  you've  got 
to  open  the  curtain  and  say.  here  are  the  real  guys  who  work 

for  the  corporation.  Otherwise,  the  press  is  going  to  be  turned 

off 

Q.  Bob,  I  wonder  if  you  are  agreeing  with  the  diagnosis  that 
part  of  the  problem  with  the  general  press  is  that  public 

newspapers  particularly  don  V  count  business  news  as  impor- 
tant. Stock  tables,  yes;  stock  market  summary,  yes;  the  occa- 

sional earnings  report,  sure;  but  in  terms  of  doing  significant, 

careful,  hard  stories  about  this,  they  don't. 

Now.  IS  there  any  way  of  getting  that  particular  donkey's 
attention?  What  do  you  do  to  convince  an  editor  or  publisher 

that  the  news  is  worth  reporting^  I'm  sure  the  level  of  contact 
could  be  useful  from  the  corporate  point  of  view  to  the  press, 

not  just  to  making  officers  of  the  company  accessible  to  jour- 
neymen reporters,  but  I  think  to  make  editors,  publishers 

aware  of  the  fad  that  business  news  is  not  very  well  reported  m 
99  newspapers  out  of  100. 

A.  Well,  you  re  right.  The  press  doesn  V  consider  business  im- 
portant, but  more  accurately,  it  doesn  7  consider  it  interesting 

enough,  and  the  press  is,  after  all,  as  I  said,  putting  out  a 
product  and  they  want  the  product  to  be  bought  by  the  readers 
And  I  think  the  answer  there  is  for  business  to  try  to  make  its 
story  more  interesting 

That  route  lies  through  greater  candor,  greater  imagination 

in  projecting  a  story  After  all.  there 's  nothing  intrinsically 
very  fascinating  about  the  fact  that  a  corporation  keeps  rais- 

ing Its  earnings  per  share  J  5%  a  year  If  it  just  puts  that  out 
and  expects  the  paper  to  come  out  with  a  six  -column  banner 

headline,  it's  deluding  itself  But  it  can  make  thai  jigure  come 
alive  with  a  lot  of  human  dramatic  detail  that  might  make  that 
story  quite  readable,  and  then  editors  will  reach  for  it. 

It's  a  long  process.  The  real  prejudice  of  editors  and 
reporters  is  not  that  they  don't  like  business,  but  they  really 

think  It's  very  low  on  the  scale  of  reader  interest,  and  that's  a 
tragedy,  because  I  think  business  is  one  of  the  most  fascinat- 

ing stories  that  there  are.  It  really  is  more  interesting  than 
politics  when  you  come  down  to  it,  especially  the  way  politics 
has  been  going  lately. 

But  business  doesn't  try  to  make  it  interesting.  It  ines  to 
make  it  cut  and  dried.  It  wants  to  have  a  simple  story  of  great 

success.  It  doesn  V  want  to  tell  about  its  failure  or  its  problems, 
and  I  ihink  it  has  to  start  doing  that  to  capture  the  aitenlion  of 
the  editor. 

Q.  What  about  business  news  reporting  on  television? 

A.  Well,  speaking  from  a  very  prejudiced  point  of  view,  I  think 

television  has  a  poor  format  for  presenting  anything  beyond 

absolutely  the  simplest  kind  of  news.  It 's  a  very  poor  medium 
for  explaining  anything  that  requires  any  explanation  at  all. 
Still,  television  tries,  and  does  special  programs  and  documen- 

taries and  things  like  that,  and  they  deal  often  with  business, 

so  we  can  V  give  up  on  television  entirely.  The  ordinary  televi- 
sion news  broadcaster  is  going  to  take  what  he  gets  off  the  wire 

services  and  is  going  to  make  it  as  dramatic  and  simple  as 

possible,  and  that's  too  bad.  One  of  the  problems  in  our  whole 
country  is  that  our  information  does  depend  so  much  on  televi- 

sion. I  suppose  80%  of  the  people  get  all  their  news  from 
television,  which  is  by  itself  a  very  sad  situation,  and  it  worries 
even  the  television  people 

Q.  /  wonder  if  I  could  lake  the  liberty  of  changing  the  subject, 

for  one  quick  question.  Back  in  January,  vour publication  was 
most  bullish  on  19  74.  and  I  wonder  how  you  feel  now.  in  April, 
about  the  prospects  for  this  year  and  the  coming  months 

A.  Well,  if  I  may  correct  you  slightly,  we  were  most  bullish  in  a 
relative  sense.  I  mean,  as  it  looked  at  that  lime,  we  were  in  the 

bullish  end  of  the  scale  We  still  said  it  would  be  a  year  of  slow 

growth  and  drag  from  energy  problems,  and  so  forth.  We  feel 
now  that  we  were  vindicated,  that  we  are  now  in  a  recovery 

from  a  very  shallow  slowdown. 

However,  the  big  question  that  we're  worried  about  now. 
and  the  answer  should  come  in  in  the  next  three  months  or  so, 

IS  what's  going  to  happen  with  inflation.  It  will  either  run  wild 
forever,  or  it  should  stop  It  may  start  coming  down,  and  there 

are  good  reasons  why  that  ought  to  happen,  but  if  it  doesn  V,  /'/ 
could  go  absolutely  out  of  the  window,  and  we're  into  a  new 
ballgame.  and  we  're  really  at  that  stage  But  as  far  as  econom- 

ic activities  are  concerned,  all  the  fears  of  8%  unemployment 
and  recession  ihat  \-ou  heard  in  November  and  December,  we 

disregarded  that  and  we.  I  think,  were  right.  We  were  quite 
lonesome  at  that  time,  we  really  were 
Q.  If  I  may  return  to  the  earlier  subject,  this  is  one  that 
concerns  me  considerably,  and  that  is  the  education  of  busi- 

ness media.  Fortune  does  such  an  outstanding  job  of  present- 

ing things  accurately  that  it  is  simply  unmatched  in  the  press. 
It  seems  to  me.  you  might  be  able  to  take  the  initiative  to  try 

to  upgrade  the  business  press  generally.  Maybe  you  should 
have  a  Fortune  Award  for  the  most  interesting  business  story 

that  appeared  in  a  newspaper,  for  instance.  And  I  wonder,  do 
wu  merchandise  your  monthly  edition  to  the  business  press? 
A.  Well,  my  colleague  here  is  the  man  to  talk  to  about  that.  He 
does  that  and  does  a  good  job  at  it.  and  one  of  the  reflections  of 
that  is  that  the  business  press  uses  us  a  lot  in  a  funny  son  of 

way  They  don't  credit  us  often,  but  you  see  Fonune  stories 
appearing  in  slightly  different  versions,  or  pieces  of  them,  all 

over  the  place  after  we've  done  it,  and  we  regard  that  as  a 
compliment.  As  far  as  our  activities  in  trying  to  upgrade  the 

standards  of  journalism.  I've  thought  about  that  from  time  to 
lime  It's  a  dangerous  thing  to  get  into  because  you  look 

arrogant  and  so  forth,  but  I  don't  know,  maybe  there  is 
something  to  that.  It 's  an  interesting  idea. 
Q.  Do  you  know  whether  the  business  editors  of  the  major 
newspapers  across  the  nation  see  Fortune? 

A.  We  make  an  effort  He  can't  send  make-ready  copies  to 
every  single  business  editor  and  that's  why  we  rely  heavily  on 
the  UP  and  A  P.  but  we  do  certainly  cover  the  major  papers 

that  we  can  physically  get  the  copy  to  That  would  be  princi- 
pally in  the  East  and  we  rely  on  the  AP-LPfor  the  rest  of  the 

country.  And  even  television  and  radio  have  been  quite  active 
lately  in  doing  It  We  also  send  them  a  preview  That  covers  the 

whole  country  So  a  preview-  of  upcoming  Fonune  articles  is 
usually  in  their  hand,  and  then  ihev  can  either  look  for  them  or 
let  us  know  and  we  can  send  the  articles,  if  there  is  a  specific 
area  they  want  covered. 
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Communications  in  Washington: 
IVIyths  vs.  Realities 

Dr.  Charts  E.  Walker 
President 
Charts  E.  Wall<er  Associates,  tnc. 

Tonight  I'd  prefer  to  talk  to  you  about  the  current 
Washington  scene— such  matters  as  the  economic  and  tax 
developments  affecting  business.  But  the  powers  that  be 

assigned  me  another  subject,  "Corporate  Communications 
in  Washington."  and  I  talked  them  into  adding  three  more 
words;  "Myths  vs.  Realities." Believe  me,  this  is  not  an  easy  subject.  But  I  doubt  that 
any  of  you  underestimate  its  importance  to  you,  for  the  fact 
is  that  the  corporate  community  is  behind  the  eight  ball  in 

Washington.  And,  if  I'm  any  judge  of  the  future,  things  are 
going  to  get  worse  before  they  get  better.  You  and  your 
.senior  management  will  ignore  these  trends  at  your  peril. 

Here's  my  game  plan. 
First.  I  want  to  pose  a  question:  With  respect  to  the  nation 

in  general  and  the  business  community  in  particular,  are  we 
in— or  about  to  be  in— a  new  ballgame  in  Washington? 

Second.  I  want  to  talk  about  the  myths  and  realities  of 
corporate  communications  in  Washington,  giving  you  my 
image  of  what  effective  Washington  communications  in- 

volve, plus  a  few  words  on  how  to  achieve  that  goal. 
Finally,  I  shall  end  up  with  what  I  think  is  really  the 

fundamental  problem  confronting  the  business  community 
in  Washington-a  problem  that  is  exceedingly  difficult  to 
deal  with. 

The  New  Ballgame 

Are  we  in— or  about  to  be  in— a  new  ballgame  in 
Washington?  I  think  so.  for  several  reasons., First,  for  both 
short-  and  long-run  reasons,  there  is  taking  place  (and  will 
continue  to  take  place,  regardless  of  the  Administration  of 
the  day)  a  shift  of  power  back  from  the  presidency  to 
Congress.  Watergate  has  been  an  immediate  catalyst,  but 

Congress'  loss  of  power— due  more  to  congressional  default 
than  a  presidential  grab— extends  back  over  several 
decades,  and  a  reversal  of  the  trend  was  simply  a  matter  of 
time. 

More  immediately,  the  public  is  unhappy  with  Congress 
and  Congress  knows  it.  As  a  result,  congressional  reform  has 
been  moving  along,  admittedly  by  fits  and  jerks,  but  moving 

along  just  the  same.  Progress  is  much  too  slow— but  that's 
how  a  democracy  works.  Good  congressional  budget  reform 
measures  have  passed  both  the  House  and  Senate,  awaiting 
only  reconciliation  in  conference  (a  giant  step  toward  fiscal 
responsibility  at  the  legislative  level).  Moreover,  the  House 
has  been  taking  the  first  hard  look  at  its  committee  structure 
since  the  mid  I940's.* 

The  results  of  all  this?  Budget  reform  is  all  to  the  good 
and  soundly  structured  procedural  form  can  also  be  good. 
But  beyond  this  silver  lining  lurks  a  cloud— a  tendency  for 
Congress,  as  it  shifts  power  back  from  the  presidency  to 
itself  to  get  more  and  more  into  legislation  dealing  with  the 
nitty-gritty  of  our  largely  free  enterprise  system.  I  am  refer- 

ring to  legislation  which  sets  prices  better  set  by  market 
forces,  establishes  deadlines  that  require  such-and-such  an 
industry  to  do  so-and-so  by.  say.  December  31,  1978.  and  so on. 

Certain  specific  actions  notwithstanding.  Congress  is  not 
dumb.  It  consists  of  a  rather  large  collection  of  pretty  smart 
men  and  women -smart  enough  to  know  that  a  committee 
of  535  cannot  run  the  federal  government,  much  less  the 
economy  as  a  whole.  So,  the  question  is,  who  would  carry 
out  the  specific  congressional  mandates  that  are  coming 
down  the  pike? 

I  doubt  that  it  will  be  the  Administration  of  the  day. 
whether  of  Mr.  Nixon  or  his  successors.  Instead— and  this  is 

my  second  conclusion— I  see  much  more  power  for  the  Gen- 
eral Accounting  Office  (which  started  out  as  auditor  for  the 

Congress  but  has  acquired  more  and  more  administrative 

functions  over  time)  and  the  "independent  agencies." 
1  have  grave  reservations  about  the  "independent 

agency"  approach  to  running  the  federal  government.  Ex- cept for  the  original  appointments,  must  of  the  agencies  are 
theoretically  independent  of  the  Administration— headed 
by  the  only  man  in  the  whole  Executive  Branch  who  must 
run  on  his  record  or  promises  in  a  public  election.  Moreover, 
such  agencies  are  at  least  semi-independent  of  the  Congress, 
whose  members  are  also  elected. 

Two  myths  prevail  concerning  "independent  agencies." 
First,  some  believe  that  by  making  the  agencies  "indepen- 

dent," politics  can  be  taken  out  of  their  decisions.  To  that  I 
say  a  short  and  loud  "Phooey."  So  long  as  government 
decisions  have  political  impact— and  almost  all  of  them 
do— political  pressures  (whether  from  the  presidency,  from 

the  Congress,  from  the  regulated,  or  the  so-called  "public 
interest"  spokesman)  will  come  to  bear  on  the  decision- makers. 

The  second  myth  about  the  "independent  agencies"  is 
that  they  inevitably  become  the  captives  of  the  industries 

they  regulate.  Maybe  that  was  so  in  the  past,  but  it  doesn't jibe  with  my  experience.  Quite  the  contrary,  the  big  danger 
that  I  see  is  that  such  agencies  are  in  greater  danger  of 
becoming  captives  of  their  staffs.  Partly  this  is  because  the 
staffs  are  entrenched  and  hang  around  for  years,  regardless 
of  changes  in  Administration  and  attitudes;  partly  because 
the  caliber  of  presidential  appointments  is  not  always  what 
it  should  be:  partly  because  of  the  relatively  rapid  turnover 
of  political  appointees  of  federal  commissions;  and  partly 
because  the  history  and  size  of  the  regulatory  agency  auto- 

matically produce  cumbersome,  time-consuming  proce- 
dures, ensnared  in  miles  of  red  tape. 

Moreover,  the  sta'ffs  of  the  "independent  agencies"  are 
frequently  imbued  with  strongly  held  views  about  the  mar- 

ket system  and  how— in  their  view— it  should  work.  Recently 
*By  action  of  ttie  House  Democratic  Caucus,  this  reform  package  was  at 
least  temporarily  shelved,  if  not  killed,  after  these  remarks  were  made. 
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OH  CMAHLS  £   Vy*LKEn 

I  was  shocked  to  read  that  a  career  civil  servant  moving  up 
into  a  key  position  in  one  of  the  premier  regulatory  commis- 

sions allowed  himself  to  be  quoted  to  the  effect  that  "big 
business  has  opposed  every  reform  proposed  in  the  last 

century."  That  statement  is  simply  not  true. 
I  am  also  concerned  as  to  whether  the  shift  of  power  back 

from  the  Executive  to  the  Congress  may  make  it  more  diffi- 
cult to  get  good  political  appointees  to  come  to  Washington 

This  remains  to  be  seen.  But  the  combination  of  congres- 

sional grilling  and  the  tendency  of  both  "public  interest" 
spokesmen  and  the  press  to  ask  each  new  appointee;  "Are 
you  a  crook?  Else  why  would  you  want  to  come  to  Washing- 

ton, except  to  line  your  own  pockets,  now  or  in  the  future?" -well,  this  bothers  me.  I  like  to  think  there  arejust  as  many 
men  and  women  outside  government  who  are  deeply  and 
genuinely  concerned  with  the  fate  of  our  nation  as  there  are 
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who  have  chosen  careers  in  either  elective  politics  or  the 
civil  service. 

There  are  ot^her  reasons  I  believe  we  are  in— or  enter- 
ing-a  new  ballgame  in  Washington.  If  Richard  Nixon  is 
impeached  for  largely  political  reasons,  then  we  will  have 

moved  dangerously  close  to  the  parlimentary  "vote  of  confi- 
dence" arrangement.  The  validity  of  a  four-year  presiden- 

tial term  lies  in  the  protection  against  temporarily  unpopu- 
lar decisions~a  validity  that  has  been  ratified  by  history. 
In  addition,  I  am  disturbed  by  the  trend  to  what  1  call 

"plebiscite  government,"  as  opposed  to  the  basic  republican 
idea  (note  the  lower-case  "r")  of  electing  good  and  trusted 
men  to  represent  and  be  supportive  of  the  best  long-run 
interests  of  their  constituents.  I  wish  I  could  conclude  other- 

wise, but  the  state  of  public  understanding  of  economic 
issues  (more  on  this  later)  gives  me  great  concern  about  the 
implications  of  the  view  that,  in  effect,  each  Senator  and 
Representative  should  act  as  if  he  had  a  computer  terminal 
in  his  office  which,  when  consulted  by  the  member,  would 
guide  his  vote  of  the  day  according  to  the  then  existing 
wishes  ofa  majority  of  his  constituents. 

I  simply  do  not  believe  that  that  approach  is  consistent 
with  viable  self-government. 

Yes,  we  are  entering  a  new  ballgame  in  Washington.  I 

can't  look  into  the  crystal  ball  and  say  exactly  what  it  means 
to  you-except  that,  with  all  of  the  misunderstanding  about 
the  role  and  nature  of  business  operations  in  this  country. 

it"s  going  to  be  much  more  difficult  for  business  to  commu- 
nicate effectively  in  Washington.  And  it's  hard  enough  now. 

Myths  vs.  Realities 

In  the  public  image,  "Big  Business"  (whatever  that 
means)  runs  the  country.  "BB"  (for  "Big  Business")  on  the 
Washington  scene  is  thought  to  be  monolithic,  highly 
sophisticated,  and  highly  effective.  What  are  the  realities? 

The  first  reality  is  that,  within  BB,  there  are  splits  all  over 
the  place.  Business  trade  associations  are  split;  industries 

are  split;  and  companies  within  industries  are  split.  You've 
frequently  heard  of  the  "oil  lobby"— but  in  reality  there  is 
no  such  thing,  at  least  in  a  monolithic  sense.  The  majors 
disagree  with  the  independents,  the  multinational  with  the 
domestic  firms,  and  so  on. 

As  to  sophistication  in  dealing  with  Washington  prob- 
lems, the  reality  is  that  the  situation  in  the  business  com- 

munity varies  from  the  sublime  to  the  ridiculous.  Much  like 

the  girl  with  the  little  bitty  curl— when  they're  good,  they're 
very,  very  good;  but  when  they're  bad.  they're  horrid. 

Please  don't  get  me  wrong.  When  I  refer  to  "sophistica- 
tion" on  the  Washington  scene,  I  am  definitely  noi  referring 

to  the  type  of  campaign-financing  hanky-panky  that  some 
businesses  succumbed  to  for  the  Committee  to  Re-Elect  the 

President.  I'm  talking  instead  about  a  fundamental  under- 
standing of  how  the  federal  government  really  works,  the 

nature  of  the  political  process,  and  the  many  strong  and 
diffuse  forces  that  come  to  bear  on  both  elective  officials  and 

bureaucrats.  I'll  come  back  to  this  subject  shortly. 
It  follows  from  all  this  that  business  in  Washington  is  not 

nearly  so  effective  as  the  general  public  believes,  or  as  it 
could  be.  And  when  it  comes  to  an  eyeball-to-eyeball, 
knock-down,  drag-out  fight  with  labor  on  the  floor  of 
Congress,  labor  will  win  almost  every  time.  There  are  fewer 
splits  among  the  major  labor  unions.  They  are  sophisticat- 

ed. They  are  effective. 

Effective  Washington  Communications 

Here  the  prime  requisite  may  be  painfully  obvious  to  you. 

but  believe  me  when  I  tell  you  that  there  are  many  corpora- 
tions that  rate  failing  marks  when  it  comes  to  one  simple 

fact:  Top  management  has  to  recognize  the  importance  of 
Washington,  understand  what  makes  it  tick,  and  be  dedicat- 

ed to  coping  with  the  problem.  The  men  in  the  executive 
suites  and  boardrooms  have  to  understand  that  sooner  or 

later-and  probably  sooner— what  happens  in  Washington 
IS  likely  to  be  just  as  important  as  the  traditional  functions 

of  production,  finance,  and  marketing.  If  the  "Washington 
hands"  don't  have  this  type  of  understanding  and  support, 

the  corporation  won't  get  oft'the  ground. 
Obvious,  you  say?  You'd  better  believe  it's  not.  Here  are 

.some  common  misconceptions  that  I  have  picked  up  from 
businessmen  in  recent  years. 

"Politics  is  inherently  dirty  and  I  don't  want  to  get  in- 
volved." "Any  politician  or  bureaucrat  who  disagrees  with 

my  view,  or  that  of  my  company,  is  either  stupid,  intellec- 

tually dishonest,  or  both."  "Lobbying  is  bad  and  most  often 
counterproductive."  "Money  makes  the  mare  go  in 
Washington."  "All  of  the  'action'  in  Washington  takes  place 
in  smoke-filled  rooms."  "All  you  need  in  Washington  is 
more  sound  businessmen  in  the  government— somebody 

who  has  met  a  payroll." Let  me  comment  on  each  of  these  points. 
First,  politics  is  nol  inherently  dirty.  It  has  its  own  code  of 

ethics,  a  code  that  is  generally  adhered  to.  Admittedly,  as 

Mr.  Dooley  said,  "Politics  ain't  beanbag,"  and  the  rules  of 
the  game  differ  from  those  of  the  playing  fields  of  Eton.  But 

rules  there  are  and  they're  generally  followed. 
Politicians  are  human  beings  and,  on  balance,  are  just 

about  as  good  statesmen  as  their  constituents  will  let  them 
be.  The  forces  that  bear  on  them  are  many,  diffuse,  and 
frequently  very  intense.  Disagreement  with  a  captain  of 
industry  may  in  some  instances  be  motivated  by  a  basic 
mistrust  of  the  free  enterpnse  system,  but  more  often  than 
not  it  is  based  on  honest  disagreement. 

Lobbying  is  not  per  se  bad— it's  how  it's  carried  out  that's 
important.  It  is  a  perfectly  legitimate  function  in  our  partici- 

patory democracy  and  can  be  very  productive.  Money 

doesn't  make  the  mare  go  in  Washington;  power  and  dedi- 
cation are  really  the  name  of  the  game.  And  about  all  I've 

ever  seen  emerge  from  the  proverbial  smoke-filled  room  is  a 
group  of  people  with  headaches  and  smarting  eyes. 

As  to  more  businessmen  in  government— a  suggestion  we 
heard  more  before  the  Eisenhower  Administration  than  af- 

terward—there is  a  long  record  of  dedicated  and  effective 
service  over  the  years.  But  it  cannot  be  said  that  the  track 
record  is  uniformly  outstanding,  and  probably  the  most 
important  rcison  is  that  running  a  government  is  so  much 
different  from  running  a  business.  The  high  official  of  a 
corporation  is  accustomed  to  making  a  decision  and  then 

telling  someone  to  carry  it  out— and  it's  done.  In  govern- 
ment, the  making  of  the  decision  within  a  given  department 

is  only  the  first  step  in  a  long  line  of  research,  documenta- 
tion, persuasion,  cajolery,  attention  to  protocol,  and  the 

possibility  (if  not  probability)  of  backbiting  and  bent  noses. 
Sometimes  this  process  has  to  be  carried  through  the  Execu- 

tive Branch,  on  through  the  Congress  and,  if  a  piece  of 
congressionally  passed  legislation  is  opposed  by  some  of  the 
President's  advisers,  carried  through  again  in  working  to  get 
the  Chief  Executive's  name  on  the  bill  instead  ofa  veto. 

It's  not  easy,  and  the  processes  are  considerably  different 
from  those  ofa  well-run  business  organization.  I  am  not  at 
all  convinced  that  corporate  experience,  however  effective 
the  given  executive  might  be,  is  the  best  training  ground  for 
government  service. 

Needless  to  say,  top  management  support  of  an  effective 
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Washington  relationship  cannot  stop  there,  it  has  to  be 
spread  laterally  or  upward  to  the  board  of  directors 

(depending  on  the  relationship  there),  downward  through- 
out the  organization,  and  if  possible  out  to  the  stockholders 

and  in  some  instances  customers.  If  this  is  done,  the  given 

corporation  will  be  able  to  mobilize  a  tremendous  reserve  of 
talent  and  good  will,  when  and  if  necessary. 

A  good  Washington  operation— whether  full-time  or 
part-time,  a  law  firm  or  a  consultant-can  be  of  considerable 
help.  But  there  is  no  strict  rule  here,  and  the  exact  form  of 
the  organization  chart  is  not  all  that  important  What  is 
important  is  that  the  Washington  function  be  wired  in  very 
closely  to  top  management  The  role  of  the  Washington 
function  is  eyes.  ears,  communication,  and  action.  Filtration 
of  the  chain  of  command  through  too  many  layers  causes 

delay  and  ineffectiveness. 
Looking  back  at  the  experience  of  many  corporations 

over  the  years  and  the  oil  companies  more  recently,  it  seems 

to  me  that  every  business  should  charge  one  of  its  top  offi- 
cials with  the  task  of  keeping  on  top  of  company  develop- 

ments that  are  likely  to  affect  the  Washington  scene,  and 
vice  versa  This  person  should  be  highly  articulate,  skilled 
and  experienced  in  dealing  with  congressional  committees 
and  the  press,  and  backed  up  by  an  expert  staff  and  access  to 

all  aspects  of  the  firm's  operations 
This  latter  suggestion  is  a  tall  order  Looking  ahead,  my 

suggestion  is  that  every  strong  potential  candidate  for  top 

management  spend  a  couple  of  years  or  so  on  the  Washing- 

ton scene,  either  as  part  of  the  company's  Washington  oper- 
ation, or  working  in  government  itself 

If  you're  not  already  doing  so.  consider  devoting  some 
time  in  your  management  seminars  to  the  subject  of  govern- 

ment and  business  in  general  and  your  tirm's  governmental 
problems  in  panicular  Many  corporations  are  well  down 

the  road  in  this  respect  Others  haven't  even  started 

The  Long-Run  Task 

So  much  for  the  easy  stuff  If  you  do  some  or  all  of  the 

things  I've  suggested  (and  many  of  you  are  doing  much 
more),  then  you  will  do  as  well  as.  or  better  than,  your 

corporate  brethren  on  the  Washington  scene  But  I'm  not sure  that  what  this  all  comes  down  to  is  much  more  than  a 

holding  operation 
This  IS  because  the  fundamental  problems  faced  by  the 

business  community  in  Washington  are  not  soluble  m 

Washington  alone-they  extend  throughout  the  nation  and 
involve  not  just  a  lack  of  understanding  of  what  business  is 

and  how  it  operates,  but  outright  misunderstanding  of  busi- 
ness motives,  goals,  and  operations 

What  I  am  talking  about  is  economic  illiteracy-not  on 
the  part  of  the  people  in  Washington,  but  throughout  the 
country.  For  a  vanety  of  reasons,  economic  s^iphistication  in 
both  the  Congress  and  the  Executive  Branch  has  increased 
tremendously  since  World  War  II  And.  as  I  said,  most 
members  of  Congress  are  just  as  good  statesmen  as  their 
constituents  will  let  them  be. 

But  what  do  the  constituents  believe?  According  to  the 
polls  I  see.  that  25  to  30  cents  of  every  sales  dollar  goes  to 

line  the  pockets  of  the  owners  of  business  as  profits-when 
both  you  and  1  know  that  the  rate  of  after-tax  profits  on 
sales  vanes  greatly  among  industries  (less  than  a  penny  per 
dollar  in  supermarkets)  and  averages  a  nickel  or  so  per 
dollar. 

How  much  public  understanding  is  there  of  the  role  of 
prices  in  regulating  consumption  relative  to  supply,  and 

vice  versa?  More,  since  the  baby-\;hick  syndrome  of  last 
summer,  but  still  not  enough  to  keep  Congress  from  lurch- 

ing toward  price  fixing  at  all  loo  frequent  intervals. 
How  many  voters  understand  the  role  of  investment  in 

new  and  modern  plant  and  machinery  in  creating  jobs, 

fostenng  growth,  controlling  inflation,  and  enhancing  our 
competitiveness  abroad?  How  many  recognize  the  impact 

of  business  taxes  on  such  investment?  And  how  many  un- 

derstand the  critical  role  of  rate  of  return  on  stockholder's 
equity  in  attracting  capital  into  productive  uses?  Not  many. 
I  assure  you. 

What  I  am  talking  about,  of  course,  is  the  crying  need  for 

a  good  system  of  economic  education  in  this  country.  I'm 
not  kidding  myself  Even  with  such  a  system.  I  doubt  that 
citizens  will  very  often  vote  against  what  they  consider  to  be 

their  fundamental  short-run  interests.  But  they  can  come  to 

learn  the  costs  of  doing  so  and  the  "trade-offs"  involved 
("there  ain't  no  such  thing  as  a  free  lunch").  As  a  result,  the 
Congressman  who  opposes  that  which  is  poliiically  popular 

in  the  shon  run  may  not  be  automatically  committing  polit- 
ical suicide  in  the  process 

When  It  comes  to  economic  education,  the  record  of  the 

business  community  is  lousy  — but  you're  not  alone.  Trillions 
upon  trillions  of  words  have  flowed  out  of  speeches  at  sttKk- 

holders'  meetings,  annual  reports,  advertisements,  and  pub- 

lic appearances  by  corporate  officials.  These  usually  don't hurt  and  often  help  But  economic  education  is  a  job  for  the 
education  system  As  the  educators  say.  <t  has  to  be  ground 

in  via  "K  through  12"  (kindergarten  through  high  schiwl). 
And  believe  me,  it  is  not  the  subject  of  economics  that  is 

dismal;  it's  how  we've  tried  to  teach  it  over  the  years  Eco- 
nomics can  be  made  interesting  and  informative  at  any 

grade  level  And.  insofar  as  the  survival  of  our  enterprise 

system  is  concerned,  it  isjust  as  important  as— indeed,  more 

important  than    the  three  R's. 
One  of  the  primarv  reasons  for  businevs"  failure  here  is 

that  lib  approach  has  been  tix)  splintered.  Now,  with  the 

Bu.siness  Roundtable's  ringing  endorsement  of  the  Joint 
Council  on  Economic  Education  as  the  single  best  approach 
to  the  problem,  maybe  the  business  community  will  get  on 
board  I  hope  so. 

The  media  deserve  a  few  words  of  criticism  also.  The 

quality  of  written  reporting  of  economic  and  financial 
events  has  improved  greatly  in  the  past  couple  of  decades. 
Economic  reporting  on  TV  has  improved  marginally  in  the 
past  few  \ears  But  neither  the  written  nor  the  electronic 

press  IS  doing  a  first-rate  job  in  educating  and  explaining. 
Frequently  misunderstanding  and  confusion  are  fostered 
rather  than  reduced.  I  am  making  no  accusations  iW  bias. 

and  I  believe  very  strongly  in  the  First  Amendment.  But  it 
never  was.  or  never  should  be.  an  excuse  for  incompetence 
and  Ignorance  in  dealing  with  so  vital  a  subject.  (I  have 
st»me  constructive  suggestions  to  make  in  this  respect  in  the 
not  tiK) distant  future.) 

Perhaps  I've  raised  more  questions  than  I've  answered 
tonight.  But  I've  reallv  tried  to  say  three  things 

First,  there  are  fundamental  changes  occurring  on  the 
Washington  scene,  changes  that  you  will  ignore  at  your 

peril. 

Second,  if  you  reject  the  myths  and  confront  the  realities 
of  communications  in  Washington,  you  can  do  an  effective 

job. 

Third,  all  of  that  m*ay  well  be  just  the  lip  of  the  iceberg. 
Economic  illiteracy  is  your  No.  1  problem,  both  in  the  shon. 
run  and  in  the  long  run.  I  urge  vou  to  put  at  least  part  of 
your  atteniion  and  effort  on  solutions  to  this  problem. 

I  can't  promise  results  on  the  bottom  line  this  year  or  next, 
but  you  may  well  see  the  very  survival  of  the  system  that 
makes  that  bottom  line  possible. 
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Financial  Communications 
and  the  Analytical  Haruspex 

Robert  p.  Colin 
Executive  Vice  President 
Faulkner.  Dawkins  &  Sullivan,  Inc. 

There  is  one  analogy  between  the  haruspex*  of  Roman 
times  and  the  modern  day  analyst  that  I  find  disconcerting 
and  that  is  that  the  haruspex  has  drifted  from  the  scene. 
Hopefully  the  future  of  the  securities  analyst  is  a  more 
promising  one  since  it  is  the  profession  in  which  I  find 
myself  We  do  tend  to  wonder  about  the  future  of  the 
profession  because  of  events  occurnng  in  Washington  such 

as:  ( 1 )  the  ruling  on  what  is  "inside  information."  and  how such  information  should  be  handled  if  and  when  received; 
(2)  the  commission  reductions  already  in  effect  as  well  as  the 
potential  impact  upon  profitability  when  and  if  commission 
rates  reach  a  fully  negotiated  stage. 

You  may  have  noted  in  today's  newspaper  that  there 
were  216  new  lows  touched  yesterday  on  the  New  York 
Stock  Exchange.  Among  the  issues  trading  at  their  1974 
lows  were  such  prestigious  concerns  as  Aetna  Life.  Ameri- 

can Telephone  &  Telegraph,  Dun  &  Bradstreet.  a  number 

of  the  nation's  largest  banks  such  as  Chase.  Continental 
Illinois,  and  First  of  Boston,  Coca-Cola,  Champion  Spark 
Plug,  IT&T,  and  Philip  Morris.  I  am  a  little  bit  surprised 
that  so  many  banks  are  on  the  list  in  that  all  have  recently 
increased  the  pnme  lending  rate  and  profits  are  at  peak 
levels. 

With  regard  to  this  new  low  experience,  all  that  1  can  say 

is  that  if  your  company's  stock  is  not  yet  on  the  list,  don't 
fret;  before  the  market  decline  has  run  its  course  yours 
probably  will  be  included.  I  would  like  to  share  one  thought 
with  you  as  to  how  to  determine  the  market  bottom.  Al- 

though not  exact  in  each  of  the  major  declines  of  the  past 
decade-1970.  1966,  and  1962— the  statistics  were  sufficient- 

ly consistent  to  indicate  market  troughs.  The  basic  statistic  is 
the  ratio  of  daily  new  lows  to  total  issues  traded  on  the 
NYSE.  In  the  market  decline  of  1970,  there  were  five  consec- 

utive trading  days  when  new  lows  reached  30^  or  more  of 
total  issues  traded.  On  May  26,  1970.  we  experienced  the 
fifth  consecutive  day  when  the  percentage  was  above  30^ 
and  that  day  coincided  with  the  low  of  the  Dow  Jones 
Industnal  Average  at  631.16.  Although  the  phenomenon  of 
five  trading  days  when  the  ratio  of  new  lows  to  total  issues 

traded  was  30*?  or  above  did  not  coincide  exactly  with  the 
DJIA  low  in  1966  and  1962— on  one  trading  day  in  1962  the 
percentage  reached  74St  — at  the  exact  low  price  point  for  the 
average  the  percentage  of  new  lows  to  issues  traded  did  not 
reach  those  earlier  levels.  So  I  think  that  one  could  argue 
that  the  average  stock  achieved  its  low  slightly  before  the 
DJIA  bottomed  out.  Currently,  I  think  the  ratio  of  new  lows 
to  total  issues  traded  is  about  12%. 

Listening  to  a  story  about  a  stock  these  days,  whether  it  is 
one  promulgated  by  the  analyst  or  from  corporate  officials 
such  as  yourselves,  is  about  as  exciting  as  jumping  off  a 
pancake.  In  other  words,  people  are  just  not  too  interested 
in  the  sales  message.  They  have  lost  a  lot  of  money  listening 

to  similar  stories  and  investing  in  these  securities,  as  you 
undoubtedly  are  aware.  Moreover,  they  are  making  a  lot  of 
money  in  other  things:  things  such  as  commodities,  or  real 
estate;  art  is  providing  the  investor  substantial  capital  gains; 
other  interesting  items  such  as  stamps  or  coins  are  in  vogue. 

Other  items  that  1  don't  quite  understand— antique  duck 
decoys  and  ceramic  circuit  breakers— are  proving  to  be  very 
valuable  and  are  rising  in  price.  With  respect  to  the  last, 
people  have  been  known  to  climb  telephone  poles  to  get 
those. 

So  again,  this  is  not  a  time  when  many  are  eager  to  listen 
to  either  your  story  or  my  story.  Perhaps  this  is  sobering 
knowledge  to  us  all.  I  have  been  in  the  securities  business  for 
22  years  now;  when  I  started,  stocks  were  selling  at  6,  7,  and 
8  times  earnings.  I  worked  for  the  man  who  broke  down  the 
ring  of  silence  surrounding  IBM  at  the  time.  They  would  not 
let  anyone  discuss  operations  and  prospects  with  manage- 

ment. This  man  went  around  visiting  the  various  plant  loca- 
tions of  the  company,  talking  with  the  managers  and  others, 

and  came  back  to  write  what  was  then  the  best  analysis  of 
IBM  that  had  yet  been  done. 

Corporate  communications  have  come  a  long  way  since 
that  time  when  there  were  no  financial  public  relations 
officers  on  the  staffs  of  corporations.  Annual  reports  were 

not  as  explicit  in  detail  as  they  are  today;  the  Analysts' 
Society  meetings  were  held  in  a  dimly  lit  restaurant  which 
offered  tacky  food,  and  hence  they  were  not  well  attended. 

Twenty-two  years  later  and  after  the  expenditure  of  much 
effort  and  money  on  corporate  and  analytical  communica- 

tions by  both  industry  and  the  investment  fraternity,  we  are 
still  looking  at  stocks  selling  at  6,  7,  and  8  times  earnings. 

Measuring  Industry's  Value 
I  want  to  believe  that  American  industry  is  more  valuable 

than  those  multiples  would  indicate.  And  that  there  is  value 
in  what  you  as  corporate  officials  in  the  area  of  communica- 

tion are  seeking  to  accomplish.  Judging  from  the  dismal 
P/E  statistics,  it  would  appear  that  neither  you  nor  I  have 
totally  answered  the  needs  of  the  investor.  This  is  disap- 

pointing, particularly  in  view  of  the  fact  that  Ameiican 

industry  is  providing  a  M'J  return  on  investment.  ^  ore- 
over,  to  the  extent  that  a  company  reinvests  a  portion  ot  that 
14%  it  earns— which  it  calls  net  income— back  into  its  busi- 

ness to  earn  a  subsequent  return  on  that  incremental  invest- 
ment, the  common  stockholder  is  provided  an  opportunity 

to  achieve  growth.  . 

I  don't  know  whether  all  of  you  followed  this  line  of 
comment  and  1  did  want  to  take  you  through  what  is  really 
some  simple  arithmetic  since  it  does  relate  to  the  problem  of 
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the  price/earnings  ratio  and  the  value  of  a  company's  stock 
in  the  marketplace. 

All  of  you  are  aware  of  what  the  price/earnings  ratio  is  or 
is  supposed  to  mean.  Quite  obviously,  the  higher  the 
price/earnings  multiple,  the  more  currency-the  greater 
total  value— your  company  has  But  I  think  that  few  of 
you-and  I  include  many  securities  analysts  as  well- really 
understand  the  significance  of  the  price/earnings  ratio  as  it 
relates  back  to  what  a  company  is  earning  on  its  equity 
(book  value)  It  is  important  to  be  aware  of  this  interrela- 

tionship because  one  method  that  will,  over  time,  increase 
the  total  value  of  your  company  is  to  increase  the  rate  of 
return  being  earned  on  equity. 

I  am  sure  that  all  of  you  know  how  return  on  equity  (book 
value)is  calculated  but  we  might  go  over  it  nevertheless  It  is 
as  follows: ■i5L 

Suickhoklen'  Equity  (S) 

-  Return  on  Equitv(%) 

The  return  on  equity  can  be  expressed  also  in  terms  of  per 

share  if  we  divide  both  net  income  and  stockholders'  equity 
by  the  number  of  shares  outstanding.  I  want  to  relate  these 
calculations  to  the  overall  corpt)rate  profit  statistics  as 
released  by  the  Department  of  Commerce. 

The  government  has  estimated  that  total  corporate  profits 
in  1973  amounted  to  S70  5  billion.  Based  upon  the  1973 

earnings  of  the  Standard  &  Poor's  425  Industrials  and  the combined  book  value  of  those  425  concerns,  their  return  on 

equity  (earnings  +  book  value)  was  about  14?  in  1973.  If 
we  can  use  this  14%  return  achieved  by  the  S&P  425  Indus- 

trials as  the  proxy  for  all  corporate  industry  we  have  the 
following  statistics: 

Corporale  Profiu  (S70  5  billion) 

Stockholders'  Equit>  (iiCO  6  bilbonl 
-  Return  on  Equii>  1 14<t  I 

Most  of  vou.  and  we  in  the  financial  community,  are  more 
at  home  when  speaking  in  terms  of  per  share  statistics.  So. 
for  the  purposes  of  simplicity  we  will  divide  the  foregoing 

statistics  on  profits  and  stockholders'  equity,  which  are  in billions  of  dollars,  bv  10  billion  shares. 

Corporate  Profits  (S70.5  bilbon)   
Assumed  s  Common  SiuradOObiUion] 

-  Eanungs  I^er  9ure  (S7.05) 

Slodiholden'  Equity  (SS03  6  bilbon) 
Auumcd  s  ConunoD  Shares  ( 100  billion 

Earnings  Ptr  Share  (S7  05)   

Sockholden'  Equity  Per  Share  ($50.36) 

.  Book  Value  Per  Share  ($50.36) 

Therefore- 

-  Return  on  Equity  (I4t) 

Now.  you  might  be  asking  just  how  the  price /earnings 
ratio  relates  to  the  foregoing  statistics  on  rate  of  return. 
Although  about  50%  of  the  SAP  425  companies  sell  below 
book  value  (and  a  select  few  concerns  sell  for  as  much  as  10 
times  book  value),  for  purposes  of  simplification  we  will 

make  the  assumption  thai  this  "stock"  is  selling  on  the market  at  book  value  of  $50.36.  Since  we  have  the  basic 

statistics  required  to  calculate  the  P/E  ratio-earnings  per 
share  ($7  05)  and  market  price  ($50.36)— we  can  determine 
the  P/E  ratio  as  follows: 
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Market  Price  (S50.36) 

Earnings  Per  Share  ($7.05) 
Pnce/Earrongs  Ralio  (7.  I4X) 

Let's  see  whal  happens  when  we  turn  the  foregoing  equa- 
tion upside  down 

-^!^-^^igl2!.  =  Harness  V,e.dn4*, 

As  you  will  note  in  the  example  where  the  market  price  of 
the  stock  is  equivalent  to  the  book  value,  the  reciprocal  of 
the  price/earnings  ralio  as  noted  above  will  be  equal  to  the 
rate  of  return  on  equity.  If  the  market  price  were  equal  to  2 
limes  book  value,  or  $  100.72,  the  P/E  ratio  would  be  14.28X 

but  that  multiple  still  would  relate  back  to  the  company's 
rate  of  return  on  equity  (book  value)  as  follows: 

have  occurred.  If  the  analyst  is  today  more  cynical  than 

yesterday,  it  is  because  he  too  has  been  subjected  to  criti- 
cism by  the  clients  of  his  company. 

Probably  the  annual  report— and  lOK— is  as  good  as  any 
publication  put  out  by  the  corporation.  They  supply  the 
investor  and  analyst  with  consistent  information  and  data 

over  the  years  whereas  other  information  from  manage- 
ment tends  to  be  inconsistent,  if  for  no  other  reason  than 

management  changes.  To  me  the  annual  report  still  lacks 
something  vital  despite  the  improved  detail  and  text  which 
it  now  contains.  Somehow  the  overall  flow  of  corporate 

activity  is  not  conveyed  even  though  all  of  the  numbers  are 
there.  For  instance,  capital  expenditures  are  significant 
because  these  dollars  are  being  invested  in  facilities  which 
will  employ  people  and  machinery  to  produce  products 
which  in  turn  will  create  revenues;  and  after  related  costs, 

including  depreciation,  research  for  the  future,  and  taxes, 
the  residual  flow  is  net  income  from  which  dividends  are 

paid  and  new  investments  are  made. 

Pnce/Eamings  Ratio  (14.28X) 
Market  Price  ($100.72) 

Earnings  Per  Share  ($7.05) 

Or 

Earnings  Per  Share  ($7,05)  v,^,-7<e. 

Market  Price  ($100.72)         =  E
arnings  Yield  (7%) 

=  Return  on  Equity  (14%) 

=  Multiple  of  Book  Value  (2X) 

Earnings  Per  Share  ($7.05) 
Book  Value  Per  Share  ($50.36) 

Market  Price  ($100.72) 

Book  Value  Per  Share  ($50.36) 

1  hope  that  I  have  not  overwhelmed  you  with  equations 
but  I  did  want  to  demonstrate  the  interrelationship  of  the 

P/E  ratio  and  the  company's  rale  of  return  on  equity  for  one 
very  important  reason;  Thai  is.  a  most  effective  way  to  in- 

crease the  value  of  your  company  is  to  have  your  company 
increase  the  rale  of  return  on  its  equity.  Our  studies  made 
since  1958  found  that  the  company  which  can  produce  an 

above  average  return  on  its  equity  will,  over  time,  produce 
(a)  above  average  earnings  growth  for  itself  and  (b)  above 
average  price  performance  fonts  stockholders. 

But  there  are  other  things  that  you  can  do  to  get  your 

corporate  messages  across  to  the  investing  public,  to 

Washington  ofl'icialdom,  and  to  the  environmentalists  and 
others  interested  in  the  welfare  of  the  society.  Incidentally, 

these  latter  groups  are  important  ones  with  which  corpora- 
tions should  communicate  since  their  negative  attitudes  and 

actions  can  do  much  to  damage  P/E  ratios  and  total  values 
of  corporate  industry. 

More  Cynics  on  the  street 

It  is  true  thai  there  is  a  great  deal  of  cynicism  on  Wall 
Street  these  days.  Some  of  my  corporate  executive  friends 
have  been  bemoaning  their  treatment  by  analysts,  either  the 

methods  analysts  are  using  to  question  corporate  executives 

or  the  adverse  write-ups  these  analysts  are  producing.  To 
me.  however,  the  greatest  insult  the  analytical  fraternity 

can  render  the  corporation  is  to  ignore  it  altogether.  Proba- 
bly the  reason  for  this  display  of  shabby  treatment  of  cor- 

porate executives  by  analysts  stems  from  either  poor  stock 

price  performance  even  though  earnings  results  were  accep- 
table, or  disastrous  price  action  where  earnings  shortfalls 
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A  Definition  of  Image 

One  of  the  things  that  all  of  us  are  striving  for  is  an 

improved  image.  Just  what  is  image  and.  if  it's  good,  where 
can  we  get  some  of  that  stuff?  There  is  no  simple  answer  to 
the  problem  but  I  would  define  image  as  the  view  of  a 
company  in  the  minds  of  the  observers  of  that  company. 
This  is  true  whether  we  are  thinking  of  analysts,  investors, 

reporters,  government  oflicials,  environmentalists.  It  is  im- 
portant that  each  and  every  group  have  a  favorable  image 

of  our  company. 

One  of  the  things  that  are  not  a  part  of  image  is  corporate 

initialing.  I  believe  that  some  of  the  companies  that  have 

changed  their  names  to  cryptic  corporate  initials  are  not  too 

happy  with  the  change.  I  think  that  it  is  one  thing  for  an 
observer,  whether  it  be  an  analyst,  a  Congressman,  or 

whoever,  to  call  a  company  by  its  initials;  it  is  quite  another 

thing  to  force  initials  down  our  throats  or  into  our  minds. 

Something  is  lost.  I  don't  believe  Mr.  Watson  of  Interna- 
tional Business  Machines  Company  dreamed  up  the  idea  of 

the  corporate  initials  IBM.  nor  were  there  similar  schemes 
at  General  Electric  or  General  Motors.  Today  the  initials  of 
IBM.GE.  andGM  are  synonymous  with  those  companies. 

But  USI,  for  example,  doesn't  have  much  significance  to 
anyone.  This  is  the  case  with  many  corporations  lliat  have 
substituted  initials  for  names. 

Among  the  items  that  are  important  in  trying  to  promote 

the  corporate  image  is  a  position  of  leadership.  This  position 

of  leadership— whether  it's  in  markets  served,  in  a  type  of 
technology,  in  pricing,  or  in  profitability— should  be 
drummed  home.  For  example.  Delta  Air  Lines  is  considered 
by  the  financial  community  as  the  best  in  its  industry.  It  is 
not  the  biggest  airline;  but  they  were  able  to  say  that  their 
airline  had  the  largest  net  income  achieved  by  any  airline  in 

history.  I  think  that  this  image  of  profitability  has  estab- 
lished Delta  as  the  premier  airline  today,  anti  permits  its 

stock  to  be  accorded  a  premium  multiple. 
Dr.  C.  Jackson  Grayson  headed  the  Price  Commission  in 

Washington  in  the  good  old  days  when  price  controls  were 
working.  He  had  a  j;orporate  hero;  Texas  Instruments.  An 
important  reason  for  his  favorable  disposition  toward  Texas 
Instruments  was  that,  as  a  leader  in  semiconductor  techno- 

logy and  production  capability,  Texas  Instruments  was,  and 
is,  able  to  continually  reduce  prices  as  volume  demand 

expanded.  In  Dr.  Grayson's  mind,  and  in  the  minds  of 
others  I  might  add.  Texas  Instruments  conveys  a  favorable 
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image  as  a  company  able  to  lead  in  technology,  reduce 
prices,  and  expand  profits. 

Frankly  too,  a  position  of  leadership  and  the  conveyance 
of  this  image  to  all  segments  of  the  public  should  not  be 
limited  by  boundaries  which  are  too  narrow.  I  think  that 
one  of  the  mistakes  that  the  steel  industry,  and  U.S  Steel 
(once  the  largest  producer  in  the  world),  committed  was  not 
seeing  its  leadership  position  in  terms  of  world  markets. 

Management  is  of  course  directly  involved  in  the  com- 
munication—and image— problem.  Mr.  Lyet  of  Sperry 

Rand  more  than  adequately  covered  the  subject  from  that 
vantage  point.  However,  perhaps  the  point  that  corporate 
communication  should  be  a  total  management  effort-from 
top  management  on  down— deserves  reiteration. 

From  an  analyst's  point  of  view.  I  think  exposure  to  sen- 
ior management  is  important.  Analysts  should  feel  that  they 

can  talk  to  the  president  or  to  the  chairman  of  the  board,  the 
man  who  is  developing  the  operating  rationales  for  the 

company.  And  it's  not  to  see  him  with  the  idea  of  finding  out 
what  the  next  quarter's  earnings  are  going  to  be.  but  rather 
to  get  an  idea,  a  firm  idea,  of  just  what  his  philosophies  of 
operation  are  all  about  and  how  he  plans  to  implement 
them  currentlv  and  in  the  future. 

Consi!«tency  is 

One  of  the  weaknesses  that  I  note  is  that  companies  are 
not  telling  us  enough  about  overseas  operations.  Many 

companies  today  are  deriving  over  50**  of  their  earnings 
from  overseas,  and  analystsjust  don't  really  have  a  firm  idea 
of  what  is  going  on.  Perhaps  wmething  can  be  done  on  your 
pan  to  help  the  analyst  or  financial  community  understand 
the  overseas  problems  and  prospects  I  ihmk  that  coverage 
of  the  subject  should  go  further  than  that,  too,  because 
Washington.  I  believe,  feels  that  the  multinational  corpora- 

tion is  an  odious  entity.  Moreover,  labor  also  believes  that  it 
is  somehow  deleterious  to  their  welfare.  Again,  I  think,  all 

we're  seeing  isjust  what  the  numbers  are.  with  a  little  text  to 
go  along  with  the  numbers,  but  we're  not  rcallv  gaining  anv 
understanding  of  what  overseas  operations  are  all  about 

A  discussion  of  the  subject  of  management's  part  in  the 
communication  equation,  m  creating  this  currency  of  value 
for  the  corporation  and  its  stockholders,  could  goon  and  on. 
but  in  my  view  there  is  one  overnding  theme -whatever 
approach  you  decide  to  take,  have  it  be  consistent  I  suppose 

I  should  add  a  post.scnpt  to  the  word  "consistency"  and  that 
IS  that  there  should  be  a  degree  of  accuracy  in  any  forecasts 
that  are  made  The  failure  to  achieve  a  degree  of  acxuracy. 
particularly  in  the  forecasts,  can  prove  very  costly  to  your 
corporation  and  stockholders.  And  I  think  this  is  particular- 

ly true  if  reality  comes  in  below  projections,  but  it's  also 
true,  to  an  extent,  if  you're  missing  the  upside  by  a  large margin. 

I'm  sort  of  hesitant  to  offer  examples  of  successful 
programs  because  my  predecessor  last  year  gave  some  ex- 

amples, and  three  out  of  four  subsequently  reversed  their 
direction.  So  I  figure  I  might  be  wrong  on  four  out  of  four 
But  with  the  benefit  of  this  hindsight  or  rather  despite  it.  I 

thought  I'd  give  you  some  examples  of  successful  communi- 
cation programs.  One  has  been  the  First  National  City 

Bank,  which  is  now  trying  to  get  us  to  call  them  Citicorp. 
The  banking  business,  one  can  argue  effectively,  is  a  fairly 
prosaic  one.  But  management  thought  they  had  a  dynamic 

story  to  tell,  one  which  basically  revolved  around  15**  earn- 
ings growth  and  the  operating  strategies  in  place  to  achieve 

it.  It  was  well  packaged  by  Mr.  Wnston,  and  the  message 

came  across  very  well.  The  result  of  his  program  and  its 
implementation  was  a  50%  increase  in  the  price/earnings 
multiple.  Today  it  is  a  bank  stock  that  is  being  categorized 
as  a  growth  stock. 

Syntex-lhe  drug  business  is  a  dynamic  one.  as  you  know. 
However,  Syntex  has  been  an  accident  prone  company.  But 
their  story,  again,  revolved  around  sharp  earnings  increases, 
and  of  course  wrapped  up  with  technology  of  new  products 
that  are  expected  to  pay  off  in  future  years.  The  result  of 
their  program  and  its  communication  was  that  as  of  one 
month  ago.  Syntex  carried  the  highest  P/E  multiple  in  the 
drug  industry. 

Halliburton  and/or  Schlumberger—ihe  stories  here 
revolved  around  strong  historical  growth  for  both  compan- 

ies and  what  are  believed  to  be  brilliant  futures  as  suppliers 
to  the  oil  industry  The  latter  industry,  as  Mr.  Heyl  can  tell 
you.  was.  and  is  even  more  today,  a  capital  intensive  in- 

dustry. And  the  attendant  costs  of  new  oil  discoveries  have 
risen  dramatically.  The  acceptance  by  investors  of  the  oil 
service  industry-and  Halliburton  and  Schlumberger  in 
particular-has  been  fantastic,  almost  too  fantastic. 

There  are  some  communication  programs  that  have 
proved  to  be  failures.  One  example  was  that  of  a  leading 
machinery  producer  in  a  particular  segment  of  that  giant 
business.  I  thought  that  the  presentation  of  the  company 
and  its  prospects  by  management,  through  visits  out  to  their 
facilities  to  see  their  operations  and  people  and  prtxiucis  at 
work,  was  excellently  done.  The  message  was  basicallv 
growth  m  market  demand  around  the  world,  coupled  with 
an  increasing  industry  position.  The  stock  started  to  make 
st>me  headway  in  the  marketplace  but.  unfortunately,  two 
quarters  later  an  earnings  decline  occurred  becau.se  of  man- 

agement's inability  to  cope  with  rising  raw  material  costs 
and  Price  Commission  problems.  Whether  that  earnings 
shortfall  is  all  the  problem  or  none  of  the  problem.  I  cannot 
say  for  sure,  but  I  do  know  the  siixk  is  down  40^ . 

Hospital  supply  companies  were  favontes  of  Wall  Street 
not  tot)  many  years  ago  and  st>me  still  remain  so.  One 
leading  company  has  sold  at  60  times  earnings  although  it 
appears  that  analysts  and  investors  may  be  getting  wise  to 
the  management  strategies  employed  to  achieve  a  \5%  rate 
of  growth.  Simply  stated,  growth  has  been  achieved  by 
raising  equity  capital  at  substantial  mutiples  of  book 
value— It  can  be  demonstrated  that,  given  a  sufficiently  high 
P/E  ratio,  which  this  company  has  had.  the  prcxreeds  raised 
from  sale  of  stock  could  be  invested  in  Treasury  bills  and 
still  earnings  would  be  enhanced.  Also,  after-tax  earnings 

growth  was  augmented  because  the  company's  tax  rate 
dropped  from  the  mid-40^  level  to  under  20^.  Because  of 

the  questionable  sources  of  much  of  this  company's  earn- 
ings growth,  the  P/E  ratio  may  well  be  vulnerable  to 

decline 

One  hears  a  lot  of  discussion  about  earnings  projections 
and  whether  or  not  management  should  formalize  the  ritual 
by  incorporating  such  statistics  in  annual  reports.  As  an 

analyst.  I'm  always  pleased  to  receive  these  earnings  projec- 
tions. In  my  opinion,  management  should  resist  the  pres- 

sures from  Washington  to  incorporate  earnings  projections 
in  annual  reports  even  if  it  means  dropping  the  practice 
with  analysts,  reporters,  and  investors.  I  believe  that  the 
reliance  upon  the  earnings  projection  by  the  financial  com- 

munity IS  overdone.  Moreover,  anyone  familiar  with  the 
problem  of  creating  earnings-which  are  the  residual  of 
myriad  corporate  activities-would  be  more  interested  in 
the  mathematical  tools  used  in  making  the  earnings  forecast 
than  in  the  earnings  projection  itself. 
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Financial  Communications— 
The  Corporate  View 

Lawrence  Heyl,  Jr. 
Manager,  Investor  Relations 
Mobil  Oil  Corp. 

It  was  delicate  of  you  not  to  mention  today's  pnce  of 
Mobil  stock.  I'm  sorry  there's  no  one  here  from  Detroit, 
because  I  could  show  him  how  to  get  his  price-earnings 
multiple  up  to  5. 

Attending  these  sessions  here,  I've  been  struck  with  the 
number  of  times  the  oil  industry  has  been  mentioned.  I  feel 
almost  as  though  I  were  at  another  meeting  of  the  American 
Petroleum  Institute.  Our  industry  is  very  visible,  ver)'  con- 

spicuous, perhaps  more  so  than  we'd  like  to  be  right  now. Our  industry  is  also  a  little  older  than  you  might  realize.  I 

don't  know  if  any  of  you  from  the  Boston  area  have  heard  of 
a  company  called  "Jenney."  It  has  no  connection  with 
Mobil,  but  it  is  the  oldest  oil  company  in  the  United  States. 

They  started  selling  whale  oil  around  1812.  and  they're  still 
going  as  part  of  Citgo. 

In  the  mid-1850's.  Henry  David  Thoreau  went  on  two 
walking  tours  on  Cape  Cod.  and  wrote  a  charming  book 
called  Cape  Cod.  He  visited  the  Highland  Light  at  Truro 

and  he  wrote  that  the  lighthouse  keeper  "complained  of  the 
quality  of  the  oil  which  was  furnished.  This  house  consumes 
about  800  gallons  in  a  year,  which  cost  not  far  from  $1  a 

gallon."  Of  course,  that  was  whale  oil.  With  a  price  like  that, 
it's  no  wonder  they  started  drilling  for  petroleum.  The  inci- 

dent has  some  relevance  today  because  ours  is  a  price- 
sensitive  industry.  Product  price  weakness  is  one  reason 

why  our  stocks  were  depressed  for  a  good  part  of  the60's.  Of 
course  now  the  product  price  has  turned  up  and  we  have  a 

public  relations  problem,  but  we're  still  not  getting  a  good 
multiple,  so  we  have  the  worst  of  both  worlds. 

I'm  sure  many  of  your  companies  have  higher  price- 
earnings  multiples  than  ours,  and  I'm  also  sure  none  of  you think  that  these  are  fair  valuations. 

Mobil  did  not  have  a  good  reputation  for  communicating 

with  the  investment  community  in  the  late  I950's.  As  it 
happened,  our  manager  of  public  relations  at  that  time  was 

a  man  with  a  Wall  Street  background— Tom  Phelps,  who's 
now  retired.  Assisted  by  Dick  Cheney,  who's  now  with  Hill 
&  Knowlton.  Mr.  Phelps  undertook  a  program  to  improve 
our  communication  reputation,  and  this  included  three  ele- 
ments. 

The  first  was  to  start  a  supplement  to  the  annual  report. 
No  oil  company  had  one  at  that  time,  but  it  was  common  in 
the  utilities  industry. 

The  second  was  to  put  on  a  tour,  somewhat  like  a  press 
junket,  to  our  laboratory  and  refinery,  near  Philadelphia, 
for  a  couple  of  hundred  security  analysts. 

And  the  third  was  to  hold  a  series  of  courses  in  New  York 

headquarters-not  about  Socony.  as  everybody  called  the 
company  then,  but  about  the  oil  industry.  The  analysts 

could  come  up  every  afternoon  at  three  o'clock  for  a  week, 
and  every  day  they'd  get  a  lecture  on  such  topics  as  how  a 
land  man  signs  up  leases,  how  to  drill  a  well,  refining  tech- 

nology, and  so  on.  And  they  learned  a  great  deal  about  the 
industry.  For  years  afterward,  we  kept  getting  requests  to 
repeat  that  course.  But  we  felt  that  the  course  had  achieved 
its  purpose.  As  the  oil  business  became  more  competitive, 
moreover,  it  was  difficult  to  justify  putting  more  effort  and 
management  time  into  doing  something  which  essentially 
benefited  the  industry  rather  than  Mobil. 

But  putting  on  such  a  course  is  something  that  a  company 
in  some  other  industry  might  consider  doing.  It  certainly 
helps  to  have  security  analysts  know  as  much  as  they  can 
about  your  industry. 

Speaking  of  security  analysts,  I  am  reminded  of  a  remark 
that  the  late  President  Pompidou  once  made  when  he  was  in 
the  business  world.  Pompidou  said  there  are  three  ways  to 
lose  money.  The  first  is  gambling,  the  second  is  women,  and 
the  third  is  expert  advice.  The  first  is  the  most  exciting,  the 
second  is  the  most  pleasurable,  and  the  third  is  the  most 
certain. 

An  Open  Door  Policy 

In  our  company,  we  have  an  open  door  policy  for  meeting 
security  analysts.  Not  all  companies  do.  Any  analyst  can 
meet  virtually  anybody  in  our  company  he  wants  to.  In  fact, 
not  a  great  many  analysts  take  advantage  of  this,  but  they 
do  like  the  policy. 

I  have  70  or  80  visits  from  analysts  each  year  and  200  to 
300  phone  calls.  I  make  a  point  of  getting  out  about  twice  a 
year  and  calling  on  analysts  at  institutions  in  other  cities 

who  don't  get  a  chance  to  call  on  us.  and  I  have  found  that 
this  is  very  much  appreciated  as  a  courtesy,  if  nothing  else, 
and  they  always  have  questions  for  me.  They  tell  me,  inci- 

dentally, that  I  seem  to  be  the  only  representative  of  a  large 
oil  company  who  calls  on  them  in  their  own  offices. 

When  I  speak  of  institutions,  of  course.  I  am  thinking 
chiefly  of  banks.  Obviously,  our  audience  is  the  institutional 
investor.  To  the  extent  that  the  security  analysts  in  Wall 
Street  and  the  ones  who  work  at  these  institutions  are  mak- 

ing important  recommendations  that  involve  large  blocks  of 
shares,  our  job  is  somewhat  easier  than  it  would  be  if  we 
were  talking  to  a  whole  lot  of  individual  shareholders  who 
didn't  know  much  about  the  business. 

The  analysts  are  the  equivalent  of  a  press  corps,  with  the 
difference  that  they  are  friendly  to  our  industry  and  they 

understand  our  problems,  even  when  they  don't  recom- mend Mobil  stock. 

I've  also  had  meetings  with  analysts  in  Europe  about  once 
every  two  years.  As  Mr.  I  yet  pointed  out.  it  is  important  to 
cultivate  this  new  source  of  money.  But  we  have  no  way  of 

knowing  who  our  European  investors  are.  There  just  doesn't 
seem  to  be  any  way  of  identifying  them.  Our  stock  is  listed 

on  the  foreign  exchanges,  but  it's  not  traded  there.  It's  trad- 
ed by  New  York  brokerage  houses  on  the  New  York  Stock 
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Exchange  for  European  clients. 
Now.  lei  me  just  mention  a  lew  things  that  we  keep  in 

mind  in  our  financial  information  program. 

Be  prepared  to  release  information  immediately  if  a  fact 

comes  out  in  response  to  an  analyst's  question,  and  it  is  a 
significant  fact. 

Don't  have  closed  meetings.  You  can  have  one-to-one 

meetings,  but  don't  invite  groups  of  people  on  a  selective 
basis.  Not  every  body  will  agree  with  this,  but  we  feel  this  is  a 
safe  rule  The  SEC  is  becoming  increasingly  concerned 
about  closed  meetings. 

By  the  same  token,  don't  accept  an  inviution  to  a  closed 
meeting.  Most  of  the  analysts'  groups  now  do  have  open 
meetings  We  do  not  accept  invitations  from  brokerage 
houses  to  meet  their  clients.  The  brokerage  hou.ses  that 

invite  us  are  perfectly  respectable  people,  and  we  Kwk  on 

them  as  our  fnends.  but  we  don't  feel  that  this  is  a  proper 
role  for  us  to  play.  A  smaller  company  might  feel  different- 

ly. But  again,  you're  back  to  the  problem  of  the  closed 
meeting. 

We  don't  predict  earnings.  As  you  know,  the  SEC  has 
given  companies  a  choice  on  this,  and  our  policy  is  not  to  do 
it.  I  would  say  perhaps  the  strongest  argument  against  it  is 
thai  the  prediction  then  becomes  the  most  important  factor, 

and  you  might  do  all  kinds  of  things  to  make  it  come  true. 
.Another  pt^ini  to  keep  in  mind  is  the  lime  that  it  takes  for 

information  to  become  publicly  known.  If  you're  a  large 
company,  it  may  be  no  more  than  a  half  an  hour.  But  in 
other  cases,  you  might  want  to  wait  24  or  48  hours.  The  New 

York  Stock  Exchange's  booKlet  on  timely  disclosure  is  a 
good  basic  guideline. 

I'd  like  to  quote  a  couple  of  sentences  here  from  a  siaie- 

LAVVWENCE  MtTL    JR 
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menl  ihat  William  Casey  made  when  he  was  Chairman  of 

ihe  SEC  in  1971,  before  the  Conference  Board.  "Meetings 
between  management  and  security  analysts  are  important.  1 
have  recently  noted  a  controversy  over  whether  these  meet- 

ings should  be  ofxai  or  not.  Although  we  do  not  believe 

we're  in  a  position  to  decide  this  question,  we  do  feel  that 
open  meetings  are  advisable  from  many  points  of  view.  It 
seems  to  me  that  you  reduce  the  degree  of  liability  by  keep- 

ing the  meetings  open,  and  making  full  disclosure. 
However,  the  only  thing  the  SEC  requires  is  that  new  infor- 

mation and  new  developments  which  are  brought  out  in  a 
closed  meeting  be  promptly  disclosed  to  shareholders  and 

the  public,  preferably  by  putting  it  on  a  news  wire." 

Recommended  Reading 

Now  a  word  about  investment  values.  This  is  really  Bob 

Colin's  subject,  but  I'lljust  offer  some  ideas  for  what  they're 
worth.  Incidentally,  there  is  a  book  on  this  that  you  might 

enjoy  if  you  come  across  it.  It's  written  by  a  professor  of economics  at  Princeton  named  Burton  Malkiel,  and  the  title 
is  A  Random  Walk  Down  Wall  Street.  And  I  assume  many 
of  you  read  the  books  by  George  Goodman,  who  writes 

under  the  name  Adam  Smith— /"/if  Money  Game  and  Super 
Money.  Apart  from  everything  else,  Goodman  is  a  very 
funny  writer,  which  always  helps. 

Malkiel  is  an  effective  exponent  of  the  dartboard  theory 

of  picking  stocks.  He  doesn't  completely  follow  it  himself, but  he  shows  that  there  is  a  lot  to  the  idea  that  random 

selection  would  do  as  well  as  so-called  professional  advice. 
He  quotes  Lord  Keynes  as  saying  that  trying  to  pick 

stocks  is  like  the  kind  of  beauty  contest  they  used  to  have, 
apparently,  in  English  newspapers.  They  would  run  pictures 
of  a  hundred  girls  and  you  picked  five  girls— not  the  five 
prettiest  girls  but  the  five  whom  you  thought  most  people 
would  pick.  That  really  is  what  a  lot  of  people  are  doing  in 

Wall  Street.  They're  not  picking  values,  they're  picking 
what  they  think  other  people  will  pick.  Speaking  of  beauty 
contests,  Malkiel,  writing  in  another  context,  says  that  an 
income  statement  like  the  one  put  out  by  National  Student 
Marketing  is  like  a  bikini.  What  it  reveals  is  interesting. 
What  it  conceals  is  vital. 

Well,  we  do  have  these  two  points  of  view  on  stocks— the 
technical  and  the  fundamental.  Of  course,  people  in  my 
position  are  concerned  only  with  the  fundamentals,  and 

we're  very  discouraged  as  the  earnings  go  up  and  the  multi- 
ples keep  sliding  down.  I'm  not  sure  that  I  know  what  the 

answer  is.  We  can  try  to  peer  into  the  future,  and  see  if 

anything  is  going  to  change.  I  like  to  think  we're  in  a  situa- 
tion now  where  people  will  go  back  to  buying  undervalued 

stocks.  This  is  what  led  to  the  classic  book  by  Graham  and 
Dodd,  Security  Analysis.  That  book  was  published  in  1934, 
and  there  were  a  lot  of  bargains  around  then.  Stocks  were 
very  cheap  in  relation  to  company  assets.  You  could  un- 

earth these  values  and  the  idea  was  to  find  them  and  hold 
onto  them.  This  is  the  basic  element  in  the  Graham  and 
Dodd  theory. 

Incidentally,  Benjamin  Graham  never  would  have 

bought  IBM,  so  that's  the  other  side  of  the  coin.  But  I 
certainly  hope  we'll  enter  another  period  where  people  will 
be  buying  values  and  holding  onto  them. 

I'd  like  to  say  a  little  bit  about  the  idea  of  earnings 
growth.  It's  a  fairly  recent  concept.  I  happened  to  see  a 
financial  statement  for  Socony  from  1920.  The  bottom  line 
was  not  net  profit.  It  was  surplus.  The  statement  showed 
surplus  for  the  beginning  and  end  of  the  year,  but  there  was 
no  indication  of  whether  net  profit  was  up  or  down.  In  fact. 

our  company  didn't  publish  a  year-to-year  profit  compari- 
son until  the  annual  report  for  1933. 

Over  the  years,  investors  have  gradually  decided  that  the 
net  income  and  the  net  income  growth  were  the  important 
things,  not  the  actual  financial  value  of  the  company.  This 
has  led  to  phony  bookkeeping  and  phony  mergers  and  all 
the  other  things  that  are  done  by  certain  companies.  Then 
you  go  beyond  that  to  the  next  stage— not  merely  earnings 
but  earnings  per  share.  That  leads  to  still  more  funny  busi- 

ness. Some  of  you  probably  remember  a  company  called 
Performance  Systems,  which  started  out  as  Minnie  Pearl 
Chicken. 

Now  a  word  about  U.S.  industry's  public  relations  prob- 
lem. A  poor  public  relations  image  may  have  something  to 

do  with  low  stock  prices.  The  problem  has  been  touched  on 
by  other  people  at  this  meeting,  and  it  seems  to  come  down 

to  the  public's  ideas  about  profits.  Our  company  has  been 
trying  to  do  something  about  this.  You  probably  have  seen 
our  ads  that  appear  every  Thursday  morning  in  the  New 
York  Times.  We  prepare  these  in  our  public  relations 
department.  Among  other  things,  we  try  to  explain  profits. 

Understanding  What  Profit  Is 

I  have  a  feeling  that  people,  and  even  some  people  who 

work  in  business,  think  of  profit  as  a  pile  of  money  that's  left 
over,  that's  lying  there  at  the  end  of  the  year.  They  don't 
realize  the  money  is  already  gone  by  the  time  they  read 
about  it.  Now,  that  seems  like  a  self-evident  idea,  but  I  think 
that  the  concept  has  not  gotten  across  to  people,  the  concept 
that  money  is  being  recycled,  and  by  the  time  earnings  are 

reported— quarterly  or  annually,  or  whenever— that's  his- 
tory. The  money  has  come  in  and  it's  gone  out  again.  I  think 

that  this  idea  could  be  gotten  across  to  people. 
There  are  many  unfavorable  connotations  to  the  word 

"profit."  One  is  the  Marxist  idea  that  you  make  a  profit  by 
exploiting  the  worker.  This  dates  from  the  days  when  the 
workers  had  no  freedom  of  choice  and  no  bargaining  power. 

Another  connotation  of  profit  involves  the  commodity 
trader.  He  buys  and  sells  but  contributes  nothing  to  the 
value  of  the  pile  of  soybeans  or  whatever,  and  he  makes  a 

profit  on  it  if  he's  lucky. Still  another  connotation  is  the  idea  that  you  cannot 

make  a  profit  except  at  somebody  else's  expense. 
All  these  connotations  and  probably  more  are  tied  up  in 

that  word  "profit"  and  people  think  it's  evil.  They  don't 
think  of  it  as  money  that's  come  in  and  already  gone  out 
again,  most  of  it  for  capital  investment,  which  of  course  is 
the  key  to  the  whole  industrial  process. 

Just  one  possibly  cheerful  note.  There  was  a  recent  item  in 
the  "Market  Place"  column  of  the  New  York  Times  to  the 
effect  that  pension  reform  legislation  before  Congress  could 
result  in  an  additional  $10  billion  annually  in  the  various 
retirement  plans.  As  you  all  know,  pension  plans  are  the 
biggest  and  the  fastest-growing  part  of  the  stock  market,  so 
this  could  be  a  plus  for  the  investment  climate. 

I've  talked  about  getting  the  price-earnings  ratio  up.  It 
always  makes  me  think  of  the  story  about  a  fish  market 
where  there  were  two  baskets  that  had  live  crabs  in  them. 

One  basket  was  marked  "$l  crabs,"  and  the  other  was 
marked  "$2  crabs."  And  one  of  the  crabs  lying  on  top  of  the 
$1  basket  suddenly  started  scuttling  sideways  and  got  to  the 
edge  of  the  basket,  and  then  just  managed  to  heave  himself 
over  into  the  $2  basket.  A  couple  of  men  were  standing  there 

watching,  and  one  of  them  nudged  the  other  and  said,  "On- 

ly in  America." 
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Life  Style  Analysis 
and  Corporate  Communications 

Dr.  Joseph  T.  Plummer 
Vice  President,  Special  Task  Force 
Leo  Burnett  Company.  Inc. 

It  seems  to  me  that  it's  become  more  imponanl  than  ever 
be/ore.  in  today's  complex  world,  to  be  able  to  put  yourseil 
in  the  other  guy's  shoes,  to  be  able  to  understand  him  and 
r^fl/Zvcommunicate.  By  that.  I  mean  to  really  share  meanmg 
and  understand  each  other.  A  lot  of  communication  today, 

including  our  fraternity,  the  advenising  business,  seems  to 
be  telling,  and  not  doing  very  much  communicating.  From 
my  very  limited  viewpoint,  corporate  communication  needs 

to  really  communicate  as  much  as  any  form  of  communica- 

tion, because  the  stakes  are  very  big.  In  fact,  they're  bigger 
than  a  box  of  cereal  or  a  cake  of  soap.  And  your  audiences, 

the  various  publics  you're  trying  to  communicate  with,  are 
deluged  with  communications  of  all  shapes  and  sizes,  all  the 
time.  So  the  job  is  very  difficult  as  well  as  very  important 

Life  style  has  helped  us  at  Leo  Burnett,  and  helped  our 
clients,  to  put  ourselves  m  the  other  guys  shoes.  As  a  result 
of  life  style  research,  we  feel,  wc  have  been  able  to 
communicate  better  with  our  audiences  and  in  the  priKess 

to  move  a  lot  more  of  ourclients'  product.s. 
Some  of  our  more  notable  success  stones  in  applying  life 

style,  in  the  sense  of  understanding  the  lile  style  of  the 

consumer  we're  talking  to.  are  our  experiences  on  Schlitz 

Beer.  Cheer  Detergent.  Union  76.  Dewar's  Scotch.  Taster's 
Choice  and  Nescafe.  United  Air  Lines.  Kentucky  Fried 

Chicken.  Wilson's  Sporting  Goods.  Allstate  Insurance. 
American  Dairy  Assoication.  the  Glad  Products  for  Union 

Carbide,  and  Pillsburv  That's  not  our  full  client  list,  but  it's 
a  major  number  of  our  clients  who  have  found  this  ap- 

proach to  be  very  valuable  in  better  understanding  who 
their  target  audience  is,  and  who  these  people  are  as  people, 
and  their  life  style. 

When  Fortune  asked  me  to  talk  here  and  share  with  you 

our  thinking  about  life  style  and  what  it  is.  I  decided  that  it 
would  be  difficult  to  pinpoint  direct  applications  to  your 
particular  job  of  corporate  communication  Although  1 

hope  that  some  of  the  data  and  ideas  that  I'll  present  this 
morning  will  be  self-evident  and  useful  Burnett  got  in- 

volved in  life  style  back  in  1967.  and  we've  been  involved 
with  It  since  then.  Its  been  evolving.  We're  finding  broader 
and  broader  applications  of  It  all  the  time. 

The  main  reason  that  wc  do  life  style  and  1  think  it  is  a 
basic  tenet  of  which  we  need  to  be  reminded  all  the  lime-  is 

that  the  more  you  know  about  who  you're  attempting  to 
communicaie  with,  the  more  effectively  you  can  communi- 

cate with  him. 

We  feel  that  life  style  is  a  lot  of  things.  First  of  all.  inde- 
pendent of  any  kind  of  research  or  any  kind  of  observation, 

just  thinking  about  life  style  moving  be>ond  the  product, 
or  the  service  or  the  story  or  the  corporation  thinking 

about  who  the  person  is  that  I'm  attempting  to  communi- 
cate my  message  to.  and  to  persuade,  can  be  ver\  valuable 

Second,  life  style  is  a  research  method  It  was  the  first  time, 
back  in  1967.  that  anyone  put  together  all  the  major  pieces 

that  arc  necessary  tor  strategy;  information  about 
consumers  as  people,  the  products  and  serMces  they  buy. 
the  media  that  they  use.  and  the  promotions  that  they 

respond  to.  It  was  the  first  time  it  was  ever  put  together  in  a 

single  system,  on  the  same  people,  and  that  was  a  big 
research  breakthrough  at  that  time. 

Third,  life  style  is  a  very  nch  data  bank  for  us.  We  can  dip 

into  It  at  any  time,  w  henever  we  have  questions  about  peo- 
ple or  particular  media,  and  so  on.  I  hope  to  demonstrate 

that  a  little  bit  this  morning. 

And  finally,  life  style  is  a  way  to  determine  current  and 
future  trends.  Life  style  data  allows  us  to  better  understand 

what's  going  on  out  there  in  the  world  of  America,  or 
whatever  culture  you're  Uniking  at.  A  good  example  of  this 
IS  an  article  that  Bill  Wells,  who  has  been  working  on  life 
stvie  with  me  since  1967.  wrote  in  the  Harvard  Business 

Review,  called  "It's  a  Wyeth.  Not  a  Warhol  World."  Bill 
demonstrated  with  life  style  that  those  of  us  who  are  in- 

volved in  a  very  cosmoptililan,  corporate,  young,  bustling, 

and  active  environment  tend  to  begin  to  think  that  the 

whole  world  is  that  way.  Sometimes  it's  a  very  refreshing 
and  helpful  cxpenence  to  take  a  look  at  the  world  from 
another  perspective 

l-ifc  Slyle  Trends  arc  F\olulii>nar> 

We've  gotten  a  lot  out  of  doing  life  style  studies  over  time, 
and  we  have  learned  a  great  deal  about  future  trends  and 

what  IS  changing  in  Amencan  life  styles.  I  gave  a  talk  last 

vear  to  a  management  seminar,  and  the  life  style  data  point- 
ed to  something  that  I  think  is  very  important.  That  is  that 

life  style  and  social  change,  contrasted  with  technological, 
political,  or  economic  change,  are  evolutionary  and  not 

revolutionary.  I'm  not  trying  to  put  Mr.  Tofflerout  of  busi- 

ness. He  was  trying  to  sell  a  book.  But  frankly,  you'll  find 
that  many  of  the  revolutionary  kinds  of  statements  that 
base  been  made  about  life  style  and  social  change,  if  you 

examine  them  verv  closely,  have  been  based  on  the  popular 

press,  or  they've  been  based  on  discussions  with  people  who 
have  deliberateK  chosen  a  venr  unique  and  different  wav  of life 

What  constitutes  life  style?  We  define  a  person's  life  style 
as  made  up  of  four  main  components.  They  are  (a)  basic 
charactenstics,  (b)  activities:  how  he  spends  his  time,  at 

work  and  leisure,  (c)  interests;  what's  important  to  him  in 
his  own  immediate  world,  and  (d)  opinions;  how  he  feels 

about  himself  in  light  of  the  world  in  which  he  lives. 

I'd  like  to  make  two  points  about  our  4  Dimension  Life 
StvIe  Model.  First  of  all,  we  feel  it's  very,  very  crucial  to 
keep  a  balance  between  all  fourof  these  dimension-charac- 

teristics, activities,  interests,  and  opinions-when  we  are 

measuring  people's  life  style.  There's  a  tendency  to  look 
only  at  people's  attitudes,  and  particularly  people's  atti- 
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tudes  about  themselves.  But  it's  also  important  to  under- 
stand how  they  spend  their  time,  what  their  values  are,  and 

their  major  interests  in  the  world  around  them.  In  effect, 
what  we  do  when  we  do  life  style  research  or  even  think 

about  a  person's  Ijfe  style,  is  try  to  fill  in  each  of  these 
categories.  For  example,  under  activities— work,  social 
events,  club  membership,  community  organizations,  vaca- 

tions and  so  on.  And  we  measure  consumers'  life  styles 
primarily  through  statements. 

"I  enjoy  going  to  concerts."  "I'm  a  member  of  one  or 
more  service  organizations."  "Our  family  travels  a  great 
deal."  And  one  of  my  all-time  favorites,  "There  should  be  a 
gun  in  every  home."  Now,  a  very  interesting  thing  about 
that  last  statement,  "There  should  be  a  gun  in  every  home." 
We've  learned  in  our  international  life  style  work  that  the 
United  States  is  the  only  country  in  the  world  where  that 

statement  means  anything.  And  so  it's  a  very  interesting statement,  which  reflects  a  cultural  difference. 
We  use  anywhere  from  250  to  350  of  these  statements  in 

any  study  that  we  do  of  consumers'  life  styles.  The  key  point. 
I  guess,  about  these  statements  is  that  they  come  out  of 
depth  interviews  with  average  people.  So  we  are  asking 
people  about  things  that  are  important  and  relevant  to 

them,  and  we're  askmg  them  in  the  terminology  of  the 
consumer.  We  ask  people  to  rate  these  250  plus  statements 
on  a  six-point  agreement  scale,  from  strongly  disagree  to 
strongly  agree. 

Participation  in  Activities 

We  also  pick  up  frequency  of  participation  in  about  100 
different  activities.  So  not  only  do  we  get  their  attitudes  or 
orientation  toward  activities,  we  also  get  their  participation. 
And  then,  of  course,  in  every  study  we  also  collect  over  35 
demographic  characteristics.  We  pick  up  all  the  key  media 
data,  in  terms  of  magazine  readership,  television  program 
viewing,  promotional  orientation,  and  finally  the  key  things, 
which  are  the  marketing  data  on  whatever  product  categor- 

ies or  services  we're  studying. 
Life  style  research  has  been  evolving  since  1967,  not  only 

in  the  United  States,  but  around  the  world.  We've  now  done 
three  major  studies  in  the  UK.  for  example,  as  well  as  other 
places.  In  effect,  by  the  start  of  1 975,  we  will  have  conducted 
life  style  studies  m  14  major  countries. 

We  see  great  value  to  multinational  corporations  in  terms 
of  cross-cultural  comparisons.  We  are  finding  it  very  inter- 

esting to  look  at  the  cultural  life  style  similarities  and  differ- 
ences across  countries. 

Now,  we  think  about  life  styles  and  we  analyze  the  mar- 
ket two  different  ways.  The  first  way  is  to  say,  well,  there's 

somebody  out  there  who's  doing  something,  or  buying 
something,  which  is  important  for  us  to  focus  on.  This  is  the 
traditional  way  of  looking  at  a  market  or  consumers,  and  we 
want  to  contrast  that  target  group,  based  on  their  behavior, 
with  another  group.  Or  it  may  be  a  demographic  definition. 
We  may  want  to  look  at  heavy  versus  light  users,  brand 
users  versus  non-users,  or  price  buyers.  We  may  also  want  to 
look  at  a  demographic  group,  such  as  college  educated  ver- 

sus non-college  educated.  You  may  want  to  look  at  stock- 
holders, people  who  own  X  shares  of  stock  versus  people 

who  don't. 
We're  doing  a  study  right  now  for  General  Development 

Corporation,  which  is  a  land  development  company,  and 

we're  exploring  the  whole  life  style  area  of  people  who  buy land  as  an  investment,  either  now  or  in  the  future. 

This  approach  of  contrasting  groups  works  very  well,  and 

I'm  going  to  show  you  an  example  of  that  in  just  a  moment. 
We  found  that  the  approach  does  provide  a  very  rich 

consumer  profile,  particularly  for  the  copywriter.  He  now  is 

able  to  think  about  the  target  that  he's  writing  to,  not  only  in 
terms  of  demographics,  which  was  what  he  had  been  given 
before  as  information,  but  also  life  style  patterns.  The 
demographic  profiles  the  copywriter  was  handed  tended  to 
go  something  like  18  to  45  years  of  age  with  a  high  school 
education,  with  a  mean  income  of  $9,000  a  year,  2. 1  chil- 

dren. 90%  married,  and  V»  of  a  dog.  That  kind  of  demogra- 

phic description  really  isn't  very  rich  for  the  copywriter,  and 
life  style  has  added  a  great  deal  to  his  bag  of  tricks  and 
permits  him  to  communicate  a  lot  more  personally. 

We  made  one  assumption  which,  back  then,  seemed  like  a 

very  good  assumption,  but  now  we've  learned  different,  and 
that  is  that  any  behavioral  group  is  homogeneous— for  in- 

stance, that  heavy  users  of  beer  are  homogeneous.  We 

found  that  wasn't  true.  Also,  theoretically,  I  got  to  thinking 
maybe  that's  not  the  nght  place  to  start,  because  when  you 
think  about  it,  the  average  consumer  has  hundreds  of 
products  in  his  life  in  the  average  week,  and  even  though  the 
product,  the  service,  or  the  corporation  is  the  most  impor- 

tant thing  to  us,  to  that  consumer  the  most  important  thing 
is  him. 

So  I  said,  "Why  don't  we  start  with  the  people  instead  of 
the  product?"  I  had  a  hunch  that  there  were  major  life  style 
types  of  people  out  there  in  the  world,  and  if  we  could 
quantify  that  and  understand  these  basic  types  of  people 
and  their  life  styles,  we  would  have  a  new  tool.  And  then  we 
could  find  out  how  products  and  brands  and  services  and 
communication  fit  into  their  lives.  So  this  is  an  approach 
that  we've  been  taking  in  the  past  few  years  with  some 
success.  It's  been  very  revealing  and  I'd  just  like  to  show  you 
briefly  some  of  the  life  style  segments  that  emerged  from 
our  most  recent  study. 

Nine  Major  Life  Styles  Analyzed 

We  found,  in  effect,  nine  major  life  style  segments  among 
men.  This  first  segment  is  Luke,  the  discontented  working 
man.  and  to  me  this  is  a  very  frightening  segment.  Looking 

at  this  segment,  in  one  chunk  of  time,  it's  not  very  disturb- 
ing, but  as  I  look  at  what  has  been  going  on  with  this  life 

style  segment  since  1968.  it's  a  very  disturbing  thing.  He  has 
gotten  more  aggressive.  He  has  gotten  more  cynical  and 
discontented,  and  really  has  a  chip  on  his  shoulder  about 
big  business  and  technology  and  big  government,  and  all 
those  smart  asses  who  are  trying  to  run  things.  And  believe 
me.  he  is  very  prone  to  violence.  (As  we  all  saw  in  the 

trucker's  strike.)  Based  on  this  data.  I  would  predict  that  we 
will  be  seeing  more  and  more  disruptive  activities  of  this 
kind  coming  from  this  life  style  segment  if  discontent  grows, 

because  I  see  very  little  on  the  horizon  that's  going  to  alle- 
viate this  man's  discontent. 

Another  segment  is  Jim.  the  young  pleasure-seeker.  The 

key  thing  about  the  young  pleasure-seeker  is  that  he's  a  very 
young  guy.  he's  experimenting,  and  he's  enjoying  life  to  the 
fullest  (as  you  can  see.  he  has  a  cigarette  in  one  hand  and  a 
drink  in  the  other).  He  and  his  girl  just  finished  painting 

their  little  dinghy  sailboat.  So  that's  another  type  of  young life  style. 

Another  young  life  style  is  Bob.  the  active  achiever.  And  I 
think  it  is  very  important  in  understanding  this  particular 
life  style  segment,  the  young  achievement-oriented  male  in 
our  country,  to  note  that  he,  in  contrast  to  his  slightly  older 
counterpart  who  has  arrived,  shall  we  say,  makes  a  very 
sharp  distinction  between  his  job  and  the  rest  of  his  life.  And 
in  contrast  to  this  man,  Edward,  the  urban  businessman. 
Bob  works  in  business  and  Edward  is  a  businessman,  and 
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that's  a  very  real  distinction  when  you  dig  deef)er  into  their 
life  styles. 

The  whole  life  style  of  Edward,  the  urban  businessman,  in 

effect  evolves  from  and  revolves  around  his  job,  his  accom- 
plishments, his  place  m  life,  and  where  hes  headed.  One  of 

the  things  that  life  style  segmentation  helps  you  do  is  move 
beyond  the  demographics. 

This  IS  William,  the  successful  traditionalist.  In  terms  of 

income,  education,  occupation,  and  family  size  there  is  very 
little  difference  between  William,  the  successful  tradition- 

alist, and  Edward,  the  urban  businessman.  But  their  life 

styles  are  very,  very  different.  William  is  satisfied  with  the 

life  he's  achieved,  he's  family  onented.  very  community 
onented.  and  clings  to  some  very  traditional  basic  values. 

The  differences  between  these  segments  show  up  in  such 

things  as  the  fact  that  Edward  accounts  for  44^  of  all  alco- 
holic beverage  consumption  and  William  accounts  for  3^  of 

all  alcoholic  beverage  consumption. 
Another  segment  in  the  middle  stage  of  life  cycle  is  Norm, 

the  easy-going  middle  Amencan.  We  all  know  Norm.  He's  a 
pretty  happy  guy.  who  has  retreated  essentially  into  his  own 

small  world  of  his  home  and  his  family.  And  he's  the  repair- 

OR  JOSEPH  T  PLUMMER 
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man  that  was  over  to  fix  our  washing  machine  last  week, 

and  I  said,  "Hi,"  and  he  said,  "Hi."  I  said.  "How  are  you 
doing?"  and  he  said,  "I'm  fine,"  and  that  was  really  the 
extent  of  our  conversation.  That's  basically  the  way  Norm feels  about  the  world. 

It's  a  very  intriguing  life  style. 
There  are  three  segments  that  we  found  among  the  later 

stages  in  the  life  cycle.  The  first  is  Art,  the  small  town 

conservative.  He's  just  a  little  to  the  right  of  Bill  Buckley, 
and  is  a  very  conservative  guy,  not  only  politically  but 

socially  and  morally.  Given  this  man's  income,  it's  surpris- 
ing to  see  the  strong  price-orientation  and  caution  he  exhib- 

its in  terms  of  buying  products  and  reading  ads.  He  would 
like  to  think  that  he's  the  last  of  the  rational  and  non- 
persuadable  men  left  in  the  world. 

Another  segment  is  Sam,  an  old-fashioned  homebody. 
There's  a  lot  of  these  guys  out  here,  and  they  really  aren't 
Archie  Bunker.  I'm  sorry  to  tell  Norm  Lear  that,  but  he  has 
given  up  ranting  and  raving  and  fighting  and  busting  win- 

dows. He  has  really  given  up,  and  he's  just  very  discouraged 
and  beaten  down,  and  he  has  a  very  narrow  life  space.  It's 
his  home  and  the  factory  where  he's  been  working  for  30 
years,  and  it's  the  corner  bar  and  his  church.  And  he  goes  to 
bed  every  night  at  nine-thirty.  He  never  sees  Johnnie  Car- 

son. He's  against  everything  that  Playboy  stands  for,  includ- 
ing the  ads,  and  so  he's  just  got  a  very  simple,  home- 

centered,  very,  very  old-fashioned  life  style. 

It's  kind  of  intriguing  that  while  about  8%  of  all  house- 
holds in  the  United  States  own  a  wringer-washer,  49%  of 

this  Sam  segment  own  wringer-washers.  So  it's  a  very  inter- 
esting kind  of  life  style.  They  have  tried  to  constrain  them- 

selves. They  don't  have  a  lot  of  money  and  so  they've learned  how  to  live  within  their  means. 

The  final  segment  is  Charles,  the  older  urban  sophisticate. 

The  key  thing  about  Charles'  life  style  is  that  he's  simplified 
it.  He's  simplified  it  all  the  way  around.  He's  cutting  out 
activities.  He'd  like  to  get  rid  of  that  big  home  and  the  yard 
that  he  hates  to  take  care  of,  and  he's  traveling  on  a  less 
hectic  basis,  eating  out  a  lot  more,  and  he's  a  little  less 
worried  and  harried  and  so  on.  He  sees  himself,  at  any  rate, 
as  a  very  sophisticated  man.  Whether  he  understands  the 
wine  list  or  not  is  irrelevant.  He  will  always  ask  for  it. 

So  these  are  the  nine  major  life  style  segments  that  we've 
uncovered.  I'm  not  going  to  go  mto  a  lot  of  detail,  but  1  think 
you  can  see  that  this  is  a  very  rich  source  of  information,  and 
a  very  good  way  to  think  about  the  market  out  there.  What 
we  try  to  do  for  a  particular  product  is  to  look  for  common- 

alities and  differences  and  put  the  puzzle  back  together,  and 
try  to  conceptualize  the  market  in  a  totally  different  way. 

1  had  a  conversation  with  Jim  Hoefer  a  few  weeks  ago 
about  this  particular  seminar,  and  he  wanted  me  to  try  to  do 
something  that  related  to  corporate  communication.  After 
talking  with  Jim,  I  felt  maybe  1  could  do  something  that 
might  be  a  little  bit  fun.  and  maybe  helpful  to  you,  which  is 
to  talk  about  some  data  that  has  come  out  of  our  latest  life 
style  study,  in  terms  of  what  may  be  called  a  very  general 
target  audience  for  corporate  communication. 

Cleariy.  a  lot  of  your  communication  is  geared  toward 
upscale  consumers.  Now  1  realize  that  you  have  very  specific 
goals  and  publics  within  that.  So  this  is  going  to  be  very 
general.  But  I  think,  in  a  general  sense,  that  you  are  interest- 

ed in  communicating  with  upscale  consumers,  people  who 
are  involved,  who  have  a  say,  and  are  doers  and  opinion 
leaders. 

One  way  to  look  at  that  would  be  to  pull  out  of  our 
national  sample  of  5,000  men,  balanced  to  the  census,  a 
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picture  of  the  upper  income  consumer. 

Examined  Life  Style  of  General  Target  Audience  for  Coiporale  Coomuni- 

Upscale  Consumers 1^  Income 
i^  Education 
t^  Occupation 

Two  Segments 
a.  Above  $25,000  per  year 
b.  Under  35  years  of  age 

with  $12,000  or  above 
income 

I  pulled  all  those  men  who  are  earning  $25,000  a  year  or 
more  out  of  the  sample  and  said  that  was  one  segment.  I 
pulled  out  another  group  of  those  men  under  35  years  of  age 
with  an  income  of  $  1 2,000  or  more. 

Both  Segments  Are  Upscale  on  Income  Compared  to  Total  Men 
Total  Males       $25,000+  Under  35 

(N  =  3700)         (N  =  I93)  (N=-345) 
18%  0%  54% 
22  0  41 

5  100  5 

$12,000-$I4,999 

$l5,000-$24,999 

$25,000  + 

And  as  you  can  see,  compared  to  the  general  population, 
both  these  segments  are  extremely  upscale.  The  younger 
men  are  split  about  50-50  between  the  $12,000  to  $15,000 
and  the  $15,000  to  $25,000  group.  Of  course,  the  $25,000 
plus  is  100%  over  $25,000.  So  it  is  an  upscale  segment  com- 

pared to  the  total  population  in  income,  and  they  are 
upscale  in  education. 

And  Upscale  Education 
Total  Males 

$25,000  + 
Under  35 

Less  than  high  school 

26% 

6% 3% 

High  school  graduate 32 19 29 
Some  college 

19 

19 

27 

College  graduate 

14 27 29 

Postgraduate 8 

29 

12 

The  main  difference  between  the  $25,000  plus  and  the 
young  upscale  guy  comes  in  terms  of  some  kind  of  educa- 

tion beyond  college. 

And  Upscale  On  Occupation 

Professional 

Managenal 

Sales 

Total  Males 14% 

$25,000+ 32% 

Under  35 

33% 

But  $25,000+  Group  Qearly  More  Owner/Executive 

Owner 

President 
Executive 
Supervisory 
Self-employed 

Total  Males $25,000  + Under  35 10% 33% 

8% 
8 5 1 
5 20 11 

15 

9 18 
13 

40 

10 



263 

I 
In  terms  of  occupation,  they  are  upscale  compared  to  the 

total  population,  but  the  S25.000  plus  group  is  clearly  more 

owner,  executive-oriented.  In  fact,  the  owner  figure  is  really 

kind  of  striking  to  me.  It's  an  incredible  thing.  I  guess  it  tells 
us  something  about  how  to  get  rich. 

The  Young  L'pscale  Segment  Less  Likely  to  Own  Ho 
Two  Plus  Car  Family 

Total  Males 
S25.000  + 

Under  35 

Own 

79% 

<n% 

12% 

Suburbs 38 

48 

41 
City 

18     . 

18 

26 

2  or  more  cars 49 

79 51 

First  of  all.  we  found  that  both  upscale  segments  were 

well  able  to  cope  with  change,  and  less  interested  in  retreat- 
ing to  the  good  old  days.  And  this  shows  up  very  dramatical- 

ly in  terms  of  statements  like.  "Evervthing  is  changing  too 
fast  today."  While  44%  of  all  men  agree  with  that  statement, 
only  26%  of  the  $25,000  or  more  group  do.  and  only  27%  of 
those  under  35.  And  clearly  they  are  a  lot  lower  than  all  men 

on  statements  like.  "It  might  be  better  if  we  returned  to  a 

simpler  style  of  life,"  "I  have  old-fashioned  tastes  and 
habits,"  and  "I  often  wish  for  the  good  old  days." 

So  this  says  something  about  the  fact  that  upscale  people 

seem  to  be.  or  at  least  feel,  better  able  to  cope  with  the  kind 

of  change  and  the  fluctuating  environment  that  we're  all living  in  today. 

One  of  the  things  that  are  kind  of  interesting  is  that  the 
young  upscale  guy  is  less  likely  to  own  his  own  home,  a  little 
less  likely  to  live  in  the  suburbs,  a  little  more  likely  to  live  in 
the  city,  and  clearly  less  likely  to  have  two  or  more  cars.  The 
minute  I  saw  this,  I  rushed  all  this  data  over  to  the  folks  in 

Detroit  to  tell  them  who  their  target  market  was  for  two  or 
more  cars. 

Tile  $25,000  -f  Segment  More  likely  lo  Be  Found  on  T«n>  Coista 

Total  Males 
i2S.0OO  + Under  35 

Middle  AUamic 17% 24% 
18% 

South  Atlantic 14 

14 

II 

Pacific 13 

16 14 
Another  interesting  demographic  fact  was  that  the  over 

$25,000  group  was  more  likely  to  be  found  on  the  two 

coasts.  I  don't  know  if  the  ocean  is  a  positive  factor  or 
whether  it's  a  tertiary  factor,  but  it  does  seem  to  show  some correlation. 

When  We  Examine  the  Life  Style  Patterns  of  These  Segments  a  Richer 

Understanding  of  the  t'pscale  Target  Fmerges 

b.    How  the  $25,000+  segment  differs  from  young 

upscale  segment 

Part  of  This  Ability  to  Cope  Comes  From  Strong  Setf-ConBdence 

%  Agreement 
Total  Males        $25,000+  Under  35 

I  can  often  lallc  others  into 

domg  things  40%  55%  59% 

My  opimon  on  things  doesn't seem  to  count  very  much  in 

today's  world  37  30  23 
I  have  never  been  really 

oulstanding  at  anything  19  13  11 

in  had  my  life  to  live  over 
I  sure  would  do  things 

differently  39  28  31 

I  think  I  have  a  loi  of  personal 

ability  66  81  83 

I  expect  to  be  a  top  executive 
in  the  next  ten  years  17  42  43 

I  like  to  be  considered  a  leader  48  72  71 

I  feel  that  one  of  the  reasons  they  are  able  to  cope  with 

change  is  that  they  have  a  very  strong  feeling  about  their 

own  self-confidence.  There's  a  high  agreement  on  the  state- 
men'.  "I  can  often  talk  others  into  doing  things."  "My  opin- 

ion on  things  doesn't  seem  to  count  ver\  much  today,"  is  a 
lot  lower,  and  it's  intnguing  to  me  that  the  under  35  group 
agrees  even  less  than  the  total  population,  and  less  than  the 
$25,000  or  over. 

Those  are  some  demographics,  and  what  I'd  like  to  do 
now  IS  to  move  into  the  life  style  patterns.  First,  in  terms  o( 
how  these  two  upscale  segments  are  like,  and  diflerent  from, 
the  total  population,  and  then  second,  how  the  $25,000  and 

over  .segment  differs  from  the  young  upscale  segment. 

Both  Segments  More  Able  to  (ope  with  (  hange  and  Ixrvs  Interested  in 

"Good  Old  Days" 

%  Agreement 
Total  Males  S25.  UOf)  +  Under  35 

Everything  is  changing 

too  fast  today  44%  26%  27% 

I  like  to  try  new  and  different 

things  54  59  66 

It  might  be  better  if  we  returned 

to  a  simpler  style  of  life  53  43  39 

I  have  somewhat  old-fashioned 
tastes  and  habits  63  49  49 

I  often  wish  for  the  good  old 

days  31  17  |7 

%  Agreement 

Total  Males        $25,000  ■*■  Under  35 

A  woman's  place  is  in  the  home  41%  32%  31% 
Women  wear  too  much 

make-up  31  21  25 

A  woman  shouldn't  smoke  in 
pubhc  34  29  24 

There  is  loo  much  emphasis 

on  sex  today  58  45  39 

Young  people  have  too  many 
pnvi  leges  today  45  38  35 

Communism  is  the  greatest 

pcnl  in  the  world  today  41  32  25 

Another  thing  that  we  could  see  was  that  both  up  groups 

have  a  lot  of  tolerance  toward  siKial  change.  They  really 

seem  to  be  a  lot  more  tolerant,  particularly  of  women's 
liberation,  and  this  is  a  finding  we  find  over  and  over  again 

I  don't  really  know  wh\  that  is.  but  the  upscale  man  is  even 
more  tolerant  of  women's  liberation  than  are  women.  I 
don't  know  if  it  comes  out  of  a  desire  to  be  fair,  or  a  fear,  but 

51 
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at  any  rate  this  kind  of  finding  tends  to  emerge  time  and 

time  agam.  And  they're  less  uptight  about  sex  and  young 
people,  and  they  don't  see  Communists  infiltrating  every 
little  corner  of  the  world.  To  me,  it's  an  incredible  thing  that 
41%  of  the  population  believes  that  Communism  is  the 
greatest  peril  in  the  world  today.  Apparently  Henry  Kis- 

singer hasn't  gotten  through  to  almost  half  of  the  popula- 

Bolh  Upscale  Segments  Much  More  CosmopoliUn  and  Inlernational 

%  Agreement 
Toiat  Males 

$25.0(10  + 
1  would  rather  Uve  in  or  near  a 

small  town  than  in  or  near 

a  large  city 
73% 

59% 

Iwouldliketoukealnp 
around  ihe  world 

49 

57 

I'd  like  to  spend  a  year  in 
London  or  Pans 21 32 

Amencan  made  is  best  made  41  29  lb 

Another  thing  we  saw  in  terms  of  the  upscale  segments 
versus  the  total,  was  that  they  were  much  more  cosmopoli- 

tan and  international  in  their  scope.  There  are  a  lot  of 
implications  here  for  corporate  communication.  They  are 
people  who  are  very  international.  They  like  change  and 

they're  willing  to  go  with  change.  And  so  I  think  you  don't have  to  take  a  cautious,  conservative  approach,  and  only 

talk  to  them  about  the  tried  and  true  that  you're  doing. 
There's  a  suggestion  to  me,  at  any  rate,  from  these  data 

that  these  people  are  willing  to  experiment  with  you  a  little 

bit.  I  think  that  "American  made  is  best  made"  is  a  very 
intriguing  statement.  And  to  me  the  reaction  is  very  inter- 

esting: 41%  of  all  men  agree  that  American  made  is  best 
made,  and  only  29%  and  26%  of  the  upscale  groups  agree. 
So  I  raise  this  question:— If  the  people  who  are  making  the 

products  think  they're  doing  it  better  somewhere  else,  what 
kind  of  job  can  they  do  of  convincing  other  people  that  their 
products  are  pretty  good? 

And    Not   Surprising   Given   Their    Income.   They    Feel    More    Secure 
Financially  Than  Other  Males 

Our  Tamiiy  mcome  is  high 
enough  to  satisfy  nearly 
all  our  needs 

In  a  job  security  is  more 
imponani  than  money 

To  buy  anythmg  other  than  a 
house  or  car  on  credit 

IS  unwise 

Investing  in  Ihe  slock  market  is 
too  nsky  for  most  families 

I  buy  many  ihings  with  a  credii 
or  charge  card 

I  don't  like  lo  lake  chances 
I  would  like  to  own  the  mosi 

expensive  things 

Another  thing  we  see  clearly  is  that  these  upscale  people 

really  are  very  secure  financially,  and  they're  very  credit 
oriented  and  investment  oriented— which  doesn't  come  to  us 
as  a  surpnse,  not  to  anybody  in  this  room,  I'm  quite  sure. 
But  it  again  reinforces  to  me  this  whole  pattern  that  upscale 
people  are  much  more  willing  to  take  risks  and  to  try 

%  Agreement 
Total  Males S2  5.000  + 

Under. 

55% 
79% 62% 

43 

27 

27 

36 

28 

27 

50 37 

42 

27 51 

41 

change.  And  it's  even  more  dramatic,  I  think,  with  the 
younger  guy. 

Both  Segments  Are  More  Active  Socially  Than  Other  Men 

%  Agreement Total  Males       $25,000+  Under  35 

I  would  rather  spend  a  quiet 

evening  at  home  than  go out  to  a  party 

1  stay  home  most  evenings 

I  like  parties  where  there  is  lots 
of  music  and  talk 

A  party  wouldn't  be  a  party without  liquor 

I  am  drinking  more  now  than 
before 

Went  out  to  dinner 

Served  wine  with  dinner 
Entertained  people 

40% 

62 

Total  Males 
$25,000  + 

We  take  our  vacation  al  a 

different  place  each  year 

33% 

42% 

Our  family  travels  quite  a  lot 
29 

49 

1  don't  like  10  fly 21 16 

Hake  a  lot  of  pictures 

24 

35 

I  travel  a  great  deal  on  my  job 18 30 

Car  trip  over  100  miles 
23 31 

Anoth«-  thing  we  see  is  that  they  are  very  social  people, 
much  more  social,  particularly  in  terms  of  socializing  out- 

side of  the  house,  in  terms  of  parties  with  liquor,  and  going 
out  to  dinner,  serving  wine  with  dinner,  entertaining  people. 
These  last  things  are  activities.  The  figure  is  the  percent  of 
people  participating  in  the  activity  12  or  more  times  in  the 
past  year.  You  have  76%  and  60%  of  the  upscale  people 
going  out  to  dinner  at  least  1 2  times  in  the  past  year. 

And  Are  More  Interested  in  Travel  and  Vacationing 

Another  dimension  where  the  upscale  people  differ  from 
the  total  is  that  they  are  very  vacation-oriented  and  they 

travel  a  lot,  and  again  I  don't  think  it  comes  as  any  great 
surprise  that  upscale  people  travel  a  lot  more  and  are  inter- ested a  lot  more  in  travel  and  vacations. 

It's  incredible,  when  you  look  at  some  of  the  downscale 
and  older  segments,  the  limited  amount  that  they  have 

traveled.  There's  a  large  majority  of  families  in  the  United States  that  have  not  taken  a  vacation  100  miles  from  their 
home  in  the  past  three  years. 

Both  Upscale  Segments  Have  More  Active  and  Varied  Days 

%  Agreement Total  Males       $25,000+  Under  35 

In  my  job  I  do  esseniialjy  the same  ihings  every  day 

Most  upscale  segments  are  more  active  and  have  more 
varied  and  hectic  days.  Again,  I  don't  think  this  is  any  great 
surprise. 

52 
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. .  And  Have  A  Strong  Interest  in  Sports 

I  was  active  in  sports 
was  in  school 

Attended  a  sports  evi 
Went  swimming 

Jogged 

AFC  football 

NFC  football 

Monday  football 
Pro  basketball 

NHL  hockey 

Sports  llluslraled 
Golf 

GolfEJigesi 

%  Agreement 
Total  Males       $25.000 -y  Under  35 

same  holds  true  for  the  spons  magazines.  It's  really  quite 
dramatic  when  you  take  a  look  at  golf— these  groups  are 

literally  twice  the  size  or  proponion.  if  you  will.  So  they're 
very  sports  minded  people,  and  this  is  clearly  a  life  style  area 

46^ 54% 
52? wnicn  separates  tnem  iron 1  tnetot< 

"F 

opulation. 

15 

23 

19 

15 

25 

21 Style  and  Shopping  for  Clothes 

6 12 10 •i  Agreement 

Average  Rating Total  Males 
$25,000  + 

Under  35 

Total  Males 

38.5? 
40.8 

39.4 
22.0 

$25,000  + 
50.8% 

51.2 
49.9 

-      23.9 

Under  35 
43.8% 

4«.9 

49.7 

25.5 

Our  home  is  furnished  for 
comfort,  noi  style 

Visitors  often  comment  on  how 
nice  our  home  looks 

I  like  to  shop  for  clothes 

73% 

68 

23 

59% 

80 

31 

57% 

72 

28 

15.5 17.7 

19.2 1  like  to  feel  allraclive 
to  women 

48 

57 

66 

A  verage  Issue  Readership The  new  styles  turn  me  on 13 15 23 

Total  Males 
$25,000  + 

Under  35 Weni  shoppmg  for  clothes II 

14 

16 

12.9%  21.1%  15.3% 

3  0  6.1  5.7 

3.0  7.5  7.4 

Both  upscale  groups  are  sports  onented  and  we  can  see 

this  in  their  life  style  patterns,  with  such  statements  as  "I  was 
active  in  sports  when  I  was  in  school."  their  attendance  at 
sports  events  and  their  swimming,  and  we  can  see  it  in  their 
media  patterns.  In  the  average  rating  for  pro  football,  pro 
basketball,  and  pro  hockey,  these  upscale  segments  are  sig- 

nificantly higher  than  the  total  population  of  men.  And  the 

Another  thing  about  the  upscale  people  is  they're  much 
more  style  and  fashion  conscious  and  interested  in  clothes 

than  men  in  general.  I  guess  you  didn't  know  that  you  all 
like  to  feel  attractive  to  women,  but  you  do.  especially  in  the 
privacy  of  filling  out  a  questionnaire  uninhibited  by  social 

pressure. 
So  I  would  repeat  that  this  shows  that  ver\'  contemporary, 

very  modern  kinds  of  thinking  and  life  style  patterns  are 

important  to  them. 
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Finally.  Both  Segmoits  Woik  Hani.  Bui  Judge  by  Results  Rather  Than 
Time 

%  Agreement 
Total  Males       $25,000+ 

You  can  lell  a  good  worker  by 
whether  or  not  he  comes 
lo  work  on  time 

My  job  requires  a  lot  of  selling ability 

I  think  I  have  a  lot  of  personal ability 

I  am  really  looking  forward  to 

Brought  work  home 
Gave  a  speech 

Another  intriguing  thing  is  that  when  you  look  at  the 
upscale  segments  versus  the  total  population,  you  see  that 
they  do  work  very  hard,  or  at  least  they  tell  us  they  work 
very  hard,  and  the  interesting  thing  to  me  is  that  they  judge 

by  results,  rather  than  time.  1  think  it's  rather  an  interesting 
little  finding  that  the  upscale  segments  agree  a  lot  less  than 
most  men  with  the  statement  that  you  can  tell  the  good 
worker  by  whether  or  not  he  comes  to  work  on  time. 

The  Over  $25,000  Segment  As  We  Saw  in  Demographics  Is  More  of  a 
Decision-Maker  and  Influential 

%  Agreement 
$25,000+  Under  35 

In  my  job  1  tell  people  what  to  do                            71%  55% 
I  would  lather  work  for  myself  in  a  small 

business  than  for  somebody  else  in 
a  large  company                                                 62  53 

I  am  influential  in  my  neighborhood                         31  14 
My  friends  and  neighbors  often  come 

to  me  for  advice                                                     37  22 

Rented  a  car                                                         6  3 

Stayed  overnight  in  a  motel  or  hotel                     5 1  24 
Took  an  airplane  trip                                           19  7 

Another  way  to  look  at  these  two  groups  is  how  the  over 
S25.000  segment  is  different  from  the  young  upscale  seg- 
ment. 

First  of  all,  the  over  S25.0OO  man.  as  we  saw  in  the  demo- 
graphics—and his  life  style  reinforces  that— is  a  decision- 

maker and  he  is  influential,  and  he  does  the  kinds  of  things 
that  the  busy  management  person  is  identified  with. 

And  Relates  lo  a  More  SpeciAc  Peer  Croup,  Primarily  As  it  Focuses  on 

%  Agreement 
S25.000+  Under  35 

Most  of  my  friends  have  graduated 
from  college                                                           57%  38% 

I  enjoy  talking  with  my  friends  about  the 
stock  market  and  other  investments                     37  24 

Gaveorattended  a  dinner  party                              27  13 

Another  thing  we  see  is  that  he  relates  to  a  much  more 
specific  peer  group,  primarily  as  it  focuses  on  business. 

We've  all  heard  time  and  time  again  the  accusation  that 
business  only  talks  to  business,  and  there  seems  to  be  a  grain 
of  truth  in  that.  The  younger  upscale  guys  seem  to  come  in 
contact  with  a  little  broader  range  of  people  than  the  upper 
income  man.  So  that's  bound  to  feed  on  itself,  to  a  certain 
extent,  and  it's  something  1  think  we  all  ought  to  think about. 

The   Upper   Income   Segment   b   Much   More   Involved  in   Gvic  and 
Community  Affairs 

%  Agreement S25.000+  Under  35 
I  am  or  have  been  active  in  the  PTA  24%  8% 

I  have  helped  collect  money  for  the  Red 
Cross.  United  Fund.  etc.  49  24 

I  am  or  have  been  president  of  a  society 

Did  volunteer  work 

The  upper  income  segment  is  more  involved  in  civic  and 
community  affairs.  This  has  been  one  of  the  important  life 

style  trends  that  we've  seen.  Young  people  are  very  interest- 
ed in  getting  involved  in  doing  good  things,  but  they  are 

rejecting,  more  and  more,  the  traditional  activities.  I  don't 
know  what  the  figures  are  for  the  Junior  Chamber  of  Com- 

merce, or  anything  like  that,  but  I  can  guess  from  the  life 
style  data  that  young  upscale  people  are  less  and  less  willing 
to  participate  in  the  traditional  kinds  of  civic  and  communi- 

ty affairs.  This  may  raise  some  problems  down  the  road.  I 
think,  in  terms  of  ways  to  find  leadership  and  develop  com- 

munity and  civic  outlets  for  these  young  upscale  people. 

And   b  More  of  a   Joiner  or  RarticipanI 
bstitulions 

I  belong  to  one  or  more  fraternal 

organizations Went  to  a  club  meeting 

Attended  church 

in  Traditional   Groups  or 

%  Agreement 

34% 

17% 

37 25 
55 

38 

The  over  $25,000  person  is  more  of  a  joiner  or  a  partici- 
pant in  traditional  groups  and  institutions.  This  shows  up  in 

his  higher  agreement  with  "I  belong  to  one  or  more  frater- 
nal organizations."  in  his  going  to  a  club  meeting,  attending 

church.  This  is  another  strong  trend  that  we've  seen  among 
young  people  in  general,  and  it's  very  dramatic  among  the 
upscale  as  well. 

The  Upper  bicome  Mao  b  Much  More  Ulteiy  To  Have  People  Do  Things 
for  Him  and  Less  Likely  lo  be  a  Do-lt-Yoursclfer 

%Agreen tent 

$25,000  ■¥ 

Under  35 

We  always  use  professional  plumbers. 
carpenters,  or  electricians  for 
repair  projects  around  the  house 

39% 

17% 

I  am  good  at  fixing  mechanical  things 48 58 

Repaired  something 

45 

55 

We  do  the  painting  around  the  house 
52 

82 

Another  thing  is  that  the  upper  income  person  is  much 
more  likely  to  have  people  do  things  for  him  and  less  likely 

to  be  a  "do-it-yourselfer."  This  doesn't  mean  he's  lazy.  I 
think  it  relates  to  a  function  of  time  and  ability  to  pay  for 
these  kinds  of  things.  Clearly,  the  young  guy  gets  a  kick  out 
of  doing  these  things  himself,  as  well  as  feeling  the  economic necessity. 
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Allhougli  Both  Segments  N^ere  Interested 
Segment  b  More  Likel>  to  Ora  a  >en  F 

"Working  Qothes" 

I  have  more  than  six  pair^  of  shoes 

I  buy  at  least  three  suits  a  year 
The  ne«  st\les  (urn  me  on 

Style,  the  Lpper  bco 
I  Wardrobe.  Especiallt 

iAgreemeal 
$25,000+  Under  35 

65*  441 

Both  segments  are  interested  in  style,  as  we  saw  before. 
but  the  upper  income  man  is  much  more  likeK  to  own  a  full 

wardrobe,  especially  of  working  clothes.  He  says.  "I  buy  at 
least  three  suits  a  vear." 

Primarih  Due  to  Age,  tbc  Upper  biconc  Man  b  More  Cautious  About  Hb 

Perhaps  the  Most  SigniBcant  Difference  Between  the  T«o  Segments  b 
Tliat  the  Lpper  income  Segment  b  a  Much  Stronger  Supporter  of  the 

"Establishment"  Than  the  ̂ oung  Upscale  Segment  Who  Appears  More 

"Onical" 

tfor 

There  is  too  much  advertismg  on 
teloision 

I  am  interested  m  politics 

Most  people  are  honest 

We  usually  display  the  American 

flag  on  nauonal  holidays 

If  Americans  were  more  religious  this 
would  be  a  better  country 

'iAgreemen, 

5.000+             Under. 
30% 

47't 

57 

56 

50 

68 

30 

39 

44 

27 

50 36 
"iAgr. 

We  buy  a  lotof  viumms 

There  are  day  people  and  there  are  nighl 

people;  I  am  a  day  person 

It  IS  very  imporunt  for  people  to  wash 
their  hands  before  eaung  each  meal 

I  try  not  to  eat  foods  high  in  cholesterol 
Went  to  a  doctor 

21% 

57 

Under  }5 

II? 

Pnmanly  because  of  his  age.  the  upper  income  man  is 
much  more  conscious  about  his  health  than  the  younger 
upscale  guy .  A  little  more  compulsive,  too.  and  a  little  more 
habitual.  I  found  his  agreement  with  such  statements  as, 

■"Its  very  important  for  people  to  wash  their  hands  before 
eating  each  meal."  and  "I  trv  not  to  eat  foods  high  in  choles- 

terol" sery  interesting. 

To  me.  the  most  significant  difference— and  this  also  has 
relevance  to  corporate  communication— is  that  the  upper 
income  person  is  a  much  stronger  supporter  of  the  establish- 

ment than  the  young  upscale  person,  who  appears  a  lot 
more  cynical.  There  may  be  a  good  deal  of  corporate  com- 

munication that  should  start  at  home,  because  this  appears 
to  me  lo  be  a  \trs  strong  pattern  and  I  think  ii  deserv  es  a  lot 
of  attention  Probably  the  advenising  experts  on  the  next 
panel  will  address  this  es  en  more  fully. 

Bui  I  found  this  particular  pattern  showing  the  magni- 
tude of  the  differences  \ery  iniriguing.  Some  specific  exam- 

ples: "I  am  interested  in  politics."  56^  lo  304.  Now  what 
this  IS  IS  regular  politics.  "Most  big  companies  are  just  out 
for  themselves."  30'*  versus  47'^^:  nearly  half  of  the  young 
upscale  people  feel  that  most  big  companies  are  jusi  out  for 

themselves.  The  young  men  are  less  patnoiic.  "We  usually 
display  the  .Amencan  flag  on  national  holidays. "  44**  to 
27'j.  And  "If  Americans  were  more  religious,  this  would  be 

a  better  country"  shows  a  big  difference." 

I>ew  Svmpathv  with  the  Counter- 

Classical  musK  IS  more  interesting  than 

popular  music 
I  rely  on  fads,  not  emotions,  when  I  roak 

decisions 

I  like  to  read 

Went  to  the  movies 

Ljstened  to  tape  or  record 
Went  to  classical  concert 
Went  to  rock  concert 

Another  pattern  was  thai  the  upper  income  man  views 
himself  as  much  more  rational  than  the  average.  I  think  this 
IS  very  important  for  corporate  communication  The  voung- 
er  upscale  guy.  on  the  other  hand,  is  a  little  more  willing  to 
sa\.  what  the  hell.  Fm  not  so  doggone  rational  And  the 

upper  income  guy  is  a  little  less  int'erestcd  and  tuned  into whai  one  might  call  the  pop  culture. 

%  Agrtrmeni 
culture 

■' 

S25.000+ 
Under  35 

1  Agreement 
231 

121 

The  L  S  would  be  better  off  without 
$25,000  + Under  3i 

71 

58 

hippies 

401 

211 

64 

52 All  men  should  be  clean  shaven  every  day 60 

36 

12 22 There  are  situations  where  sei  outside 

63 

13 

77 

the  mamage  can  be  a  healthy  thing 

16 

24 

2 

19 

Another  thing  we  see  is  thai  the  upper  income  man  has  a 
lot  less  sympathy  with  the  counterculture  We  saw  that  he 
did  hke  social  change,  or  ai  least  felt  he  could  cope  with  it. 

particularlv  as  it  related  to  women's  lib.  hui  apparentlv 
there's  something  very  threatening  to  upper  income  males 
in  the  counterculture  This  threat.  I  feel,  in  a  strictly 
psychological  interpretation,  stems  from  the  hippie  counter- 

culture or  idealist  culture  men.  because  that's  where  the  real 
threat  appears  to  be  emerging.  .And  ii  shows  up  in  reactions 

to  statements  like  "The  L  s"  would  be  better  off  without 
hippies."  "All  men  should  be  clean-shaven  everyday."  and 
"There  are  siiuaiions  where  sex  outside  the  mamage  could 
be  a  healthy  thing."  which  differ  between  young  upscale 
men  and  the  over  S25. 000  segment. 
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The  Young  Upscale  Segment  is  More  Opttmislic  and  Oriented  Toward  the 
Future  and  Change 

The  Younger  Segment  b  More  Oriented  Toward  the  Outdoors 

Under  35 
63% 79 

I  am  happier  now  than  ever  before 

My  greatest  achievements  are  ahead  of  me 

Five  years  from  now  the  family  income 
will  be  a  lot  higher  than  it  is  now 

In  the  past  year  we  have  borrowed  money 
from  a  banli  or  finance  company 

Finally,  I'd  like  to  run  through  some  of  the  ways  in  which 
the  young  upscale  segment  has  a  different  life  style  than  the 
S25.000  plus  segment.  First  of  all,  the  young  upscale  seg- 

ment is  a  lot  more  optimistic  and  oriented  toward  the  future 
and  willing  to  change  than  is  the  $25,000  plus.  We  see  it  in 

statements  like,  "Tm  happier  now  than  ever  before,"  "My 
greatest  achievements  are  ahead  of  me."  Income  is  going  to 
go  up.  and  they're  taking  more  risk. 

The  Young  Upscale  Segment  is  Considering  Options  and  Doesn't  Appear to  Be  Tied  to  His  Current  Job 

%  Agreement 
Under  35 $25,000 

1  often  dream  of  leaving  my  current 

job  and  doing  whatever  1  want 

34% 
23% 

1  would  hke  to  have  my  boss's  job 

48 

30 

I  would  lilce  to  be  a  pro  football  player 16 8 

We  will  probably  move  at  least  once  in 
the  next  five  years 50 25 

%  Agreement Under  35 

$25,000+ 

I  really  enjoy  getting  out  in  the  country 
or  woods  once  in  a  while 89% 

78% 

1  would  lilce  to  lalce  a  lesson  in  my 

favorite  outdoor  sport 58 43 

A  cabin  by  a  quiet  lake  is  a  great 

place  to  spend  the  summer 

67 

53 

Cooked  outdoors 59 

40 

Went  on  a  picnic 7 1 

The  younger  segment  is  more  oriented  toward  the  out- 
doors. This  was  a  surprise  to  me.  I  don't  know  why  that 

should  be,  but  the  young  people  seem  to  be  returning  to 
nature,  or  whatever  you  want  to  call  it.  They  are  more 
interested  in  the  outdoors,  being  outdoors,  and  that  bodes 

well  for  cities  like  Phoenix,  I  guess.  It's  an  important  dimen- 
sion to  consider,  and  we've  seen  from  other  social  issue  data 

that  ecology  is  clearly  a  major  endunng  issue  for  the  young 
upscale  people. 

Cars  Are  a  Major  Interest  for  the  Younger  Segment 

%  Agreement Under  35  $25,000+ 

I  do  a  lot  of  repair  work  on  my  car 

I  like  sports  cars 

1  always  have  the  car  radio  on 
when  I  drive 

Washed  the  car 

45% 

51 

19% 

34 

The  young  upscale  segment  is  considering  options  a  lot 

more.  He's  a  little  more  restless,  a  little  more  experimental, 
dreaming  a  little  more,  fantasizing— whatever  you  want  to 

call  it.  He's  really  just  considering  a  lot  of  options  and  he's 
less  tied  down  to  what's  important  and  where  he's  going 
than  the  $25,000  plus  segment. 

The  Youog  Segment  b  More  InvoNed  with  His  Children  and  His  Family 

Played  with  children 
Visited  friends  and  relatives 

Our  family  is  a  close-knit  group 
I  am  afraid  our  community  is  not 

the  best  to  raise  children 

%  Agreement 

Under  35  $25,000 -t 
86%  51% 

59  39 

74  63 

14  7 

Another  thing  is  that  the  young  segment  is  more  involved 

with  his  children  and  his  family.  This  is  a  trend  we've  seen 
over  time,  that  young  people  are  re-emphasizing  the  impor- 

tance of  interacting  with  and  relating  to  their  children  in  a 
qualitative,  rather  than  a  quantitative  sense,  1  think  parents 

have  always  spent  time  with  their  children,  but  we've  seen  a 
trend,  and  to  me  it's  a  very  healthy  one,  among  young 
parents  to  want  to  spend  more  time  in  a  qualitative  sense, 
and  to  care  more  about  the  personal  relationships  that 
evolve  therefrom. 

Car  and  Driver 

Hot  Rod 

Mechanix  Illustrated 

Average  Issue  Readership 

5.3 

3.8  1.9 

13.4  6.3 

The  young  guy  is  interested  in  cars,  in  a  very  involved 
way.  rather  than  just  the  biggest  car.  The  car  is  an  important 
part  of  his  world  and  we  see  that,  not  only  in  his  life  style, 
but  in  the  likelihood  of  his  reading  car  or  mechanic  oriented 
magazines.  My  own  interpretation  is  that  fewer  and  fewer 
young  people  are  doing  work  with  their  hands  in  their  day- 
to-day  life,  and  so  they  find  other  ways  to  use  their  hands, 
and  the  car  is  certainly  a  nice  toy  to  have. 

Finally  the  Younger  J t  b  More  Interested  in  Adventure  and  Action 

I  would  like  to  own  and  fly  my  own  plane 

I  would  do  belter  than  average  in  a fist  fight 

There  is  too  much  violence  on  television 

Sunday  Mystery  Movie 
The  Rookies 

Kung  Fu 
Streets  of  San  Francisco 

ABC  Tuesday  Movie Emergency 

%  Agreement Under  35 
$25,000+ 

41% 

24% 

35 25 
29 

49 

Program  Rating 

41.3 
25.8 

26.2 

12.1 

27.4 

16.3 

27,2 13.8 41.3 

23.7 
25.1 

13.4 
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They  are  a  little  more  interested  in  adventure,  fantasy. 
and  action.  It  shows  up  in  the  response  to  statements  like. 

"I'd  like  to  own  and  fly  my  own  plane,"  "I  would  do  better 
than  average  in  a  fist  fight."  They  agree  a  lot  less  that 
"There's  too  much  violence  on  television."  And  when  you 
look  at  the  TV  rating  difl'erences.  the  young  upscale  guy  is 
much  more  likely  to  watch  shows  like  "Sunday  Mystery 
Movie,"  "The  Rookies."  "Kung  Fu."  "Streets  of  San  Fran- 

cisco," "The  ABC  Tuesday  Movie."  and  "Emergency"  than 

is  the  older  or  S25,000  plus'. 

In  TeiTOs  of  Television  Viewing  Ihe  Two  I  pscale  Segments  Are  Similar  in 

What  They  Don'I  Like  (o  Watch  Compared  to  All  Males  ...  But  They  Are 
at  Odds  with  Each  Other  in  Tenns  of  What  They  Like 

I 
Wonderful  World  of  Disney 
The  Wallons 

The  Ullle  People 

Brady  Bunch 

Gunsmoke 

Mission  Impossible 
The  FBI 
Ironsides 

All  In  The  Family 

CBS  News 

Toial  Males 
24.9? 
235 

19.8 
20.2 

22.7 37.5 

verage  Ruling 

$25,000  + 
18.0% 
14.9 

8.3 
11.2 

12.9 

15.2 
195 

20.0 
34.5 

Under  35 
19.7% 

16.6 

10.6 

10.7 

17  6 

J.V8 

187 In  terms  of  the  teles  ision  medium,  both  upscale  segments 
lend  to  reject  what  I  call  kind  of  traditional  light  family 

shows  and  things  like  "Gunsmoke."  "Mission  Impossible." 
"The  FBI, "  "Ironsides."  They  tend  to  read  upscale  maga- 

zines and  intellectual  magazines  more  than  the  total  popu- 
lation. However,  there  are  some  major  differences  when  \ou 

get  beyond  those  similarities. 

In  Terms  of  Magaiine  Readership  Differences,  Ihe  Cher  S2S.000  Segment 
Reads  More  Traditional  News.  Cosmopolitan,  and  Travel 

There  are  big  differences  in  terms  of  average  issue  reader- 
ship, between  the  S25.000  plus  and  the  under  35.  on  maga- 
zines like  .\ews\teek.  US.  A>h5  &  World  Report.  Business 

\ieek.  Reader's  Digest,  New  York.  New  Yorker,  and  Nation- 
al Geographic.  And  the  older  or  $25,000  plus  are  much  more 

interested  in  the  Travel  &  Leisure.  Sunset  kind  of  magazine. 

Wliereas  the  Young  Segment  Is  More  Likely  To  Read  TV  Guide  and  Male 

Magazines 
A  verage  Issue 

Readershif 

Under  35 S25.0O0 32.9% 
21.2% 

42.2 
25.8 

17.4 

5.1 

9.8 

4.3 

Playboy 

Penthouse 

Oui 

Finally,  the  young  upscale  segment  is  much  more  likely  to 
read  T^  Guide  and  much  more  likely  to  read  Playboy. 
Penthouse,  and  Oui. 

So  that's  a  life  style  profile  of  two  segments  that  are 
possibly  a  broad  target  for  much  of  vour  work.  I  feel,  and  I 
hope  you  share  the  feeling  with  me.  that  there  is  some  value 
to  understanding  the  life  style  and  feelings  of  the  people 

that  you're  trying  to  communicate  with.  .And  I  certainly 
appreciate  this  opportunity  to  be  here  with  you. 

A  verage  Issue 
Readership 

S25.000* 
Under  35 

Newsweek 22.0% 
166% 

US  News*  World  Report 

21.7 

118 

Business  Week 

135 

7.6 

Readen"  Digest 

413 

30.4 
New  Yorker 

7.2 

15 

New  York 

5.7 

.8 

39.1 
23.4 Holiday 

4.5 

16 

Travel  &  Uisure 12.3 5.8 

Sunsel 

5.8 

33 
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Corporate  Communications 
in  a  Shortage  Economy 

Richard  C.  Christian 
President 
Marstellerlnc. 

Nine  purchasing  executives  of  major  corporations  joined 
several  of  us  at  the  Mid-America  Club  in  Chicago  three 
weeks  ago  for  a  discussion  about  the  current  economy  of 
shortages,  energy  crisis,  and  rising  inflation.  While  we 
promised  to  keep  the  names  of  the  participants  and  their 
companies  confidential.  I  will  reveal  this:  all  of  the  men 
were  senior  purchasing  managers  with  companies  that  had 
average  sales  of  over  $1  billion  in  1973  and  their  capital 
expenditures  averaged  more  than  $60  million  per  year.  By 

any  standards,  these  men  are  important  buyers— and  any 
company  that  wants  some  of  their  business  had  better  take 
their  attitudes  seriously. 

We  sponsored  this  dinner  and  what  became  a  three-hour 
discussion  to  test  one  hypothesis:  That  some  companies  are 

going  to  emerge  from  the  shortage  situation  in  a  stronger 
competitive  position  than  they  went  in,  because  they  have 
adapted  their  selling  and  marketing  and  communication 
strategies  to  that  situation. 

So  we  were  particularly  interested  to  hear  from  these 

purchasing  executives  how  they  perceive  these  marketing 
changes.  We  asked  them: 
1.  What  are  smart  marketers  doing  right? 
2.  What  are  dumb  marketers  doing  wrong? 

3.  What's  the  best  way  to  keep  you  a  customer  during 
the  shortage? 

4.  Can  you  give  us  any  clues  for  effective  corporate 
communication? 

Here  is  a  short,  random  sampling  of  just  a  few  of  the 

comments  taken  from  our  three-hour  tape  recording: 

"In  today's  supply  versus  demand  situation,  I  think  we 
are  going  up  the  organizational  ladder.  More  than  we  ever 
have  with  our  suppliers.  But  now  we  are  getting  corporate 

people  involved.  We  are  getting  the  presidents  of  compa- 
nies, the  general  managers  of  companies.  We  are  getting  all 

of  the  top  people  involved  because  we  are  not  as  concerned 
as  to  where  we  are  today  as  we  are  about  where  we  are  going 
to  be  two.  three,  and  five  years  from  now.  What  are  they 
doing  as  far  as  spending  capital  and  laying  in  brick  and 
mortar  to  prepare  for  our  supposedly  increasing  volume  five 

years  from  now?  I  think  this  is  important  to  know.  The 

salesman  doesn't  know  the  answer.  So  ii  forces  him  to  get 
other  people  involved  who  otherwise  wouldn't  be  involved. 

"I  have  never  really  believed  in  starting  at  the  bottom, 
because  really  the  salesman  knows  very  little.  And  I  am  very 
candid  when  I  say  this.  He  knows  very  little  of  what  is  really 
going  on  in  his  company.  So  we  have  really  conducted  our 
affairs  pretty  much  at  the  top  with  all  of  our  suppliers.  The 
salesman  is  a  good  technical  man.  He  usually  knows  a  lot 
about  his  product  and  he  knows  usually  quite  a  bit  a^out 

today's  situation,  but  he  really  has  not  been  brought  into 
focus  by  his  managers  on  what  their  forecasts  are.  So  this  is 
the  reason  you  have  to  get  at  a  level  where  you  can  get  back 

the  kinds  of  answers  that  you  are  looking  for  for  the  long 
term. 

"I  think  the  average  salesman  first  of  all  is  a  cockeyed 

optimist  or  he  wouldn't  be  in  the  field  to  begin  with.  And  he 
doesn't  know  how  to  handle  the  bad  news  situation.  Suppos- 

edly, the  good  salesman  is  the  one  who  can  walk  in  with  the 
facts  and  sit  down  and  say,  hey,  we  got  a  problem,  or  I  got  a 

problem,  how  can  we  resolve  it?  But  this  is  completely 
against  his  personality  characteristics  or  he  would  never  be 
in  the  field  to  begin  with. 

"We  find  it's  an  excellent  time  to  look  for  new  sources.  We 
find  that  the  interest  generated  by  looking  for  new  sources 

where  you  wouldn't  normally  look  has  been  terrific.  We've 
gotten  pig  iron,  we've  gotten  steel,  we've  gotten  things  that 
you  wouldn't  have  believed  because  we're  looking  for  new 
sources  and  people  who  are  smart  today  are  out  on  the  street 

selling,  and  if  they've  got  50  pounds  that  they  can  sell  you, 

and  they  sell  you,  this  is  where  they're  making  their  score. 
They're  new  sources  entirely  and  we've  got  a  nice  red  book 
with  a  lot  of  paper  in  it  and  on  the  front  it  says— The  List. 

And  every  one  of  my  buyers  has  that." 

Points  of  Agreement 

It  seems  to  us  that  two  unanimous  points  of  agreement 

came  from  our  discussion— and  they  have  an  overwhelming 
impact  on  the  role  of  corporate  communication. 

Agreement  No.  I— The  most  important  thing  purchasing 

managers  want  from  their  suppliers  (if  it  can't  be  a  product) 
is  honesty.  It  is  candor  and  straight  talk.  In  other  words 

they're  saying,  "Tell  us  what  your  company  can  do  for  us— 
now  and  Jive  years  from  now— and  give  i(  to  us  straight.  We 

can 't  afford  to  hear  anything  else.  " 
Agreement  No.  2— Purchasing  executives  today  simply 

don't  believe  that  most  salesmen  are  able  to  provide  the 
kind  of  hard  management  information  they  need  to  make 

long-term  purchasing  decisions.  In  a  word,  during  a  shor- 

tage situation,  salesmen  lack  credentials— and  therefore 
credibility.  Why?  The  comments  we  just  heard  tell  us  the 
answer. 

First,  salesmen  are  salesmen— among  other  reasons— be- 
cause of  their  enthusiasm  and  eternal  optimism.  During 

good  times,  these  are  valuable  attributes.  But  during  not- 

so-good  shortage  times,  they  can  become  liabilities.  Every- 
body loves  an  optimist— except  purchasing  managers. 

There's  nobody  they  love  better  than  a  realist. 
Second,  as  we've  heard,  salesmen  are  seen  as  sales  repre 

sentatives,  not  management  representatives.  Buyers  don'i 
buy  the  idea  that  salesmen  have  the  kind  of  information 

that  will  help  a  buyer  make  reliable  and  long-range  pur- 
chasing decisions. 

Obviously,  then,  we  have  a  problem.  The  buyer  wants 
candor  and  he  wants  company  commitment. 
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But  the  company  represeniaiive  he  knows  best  -the  sales- 
man-often  can't  provide  him  with  either. 

The  answer  is  obvious;  The  company  is  going  to  have  to 
commit  on  its  own  behalf  It  is  going  to  have  to  communi- 

cate to  its  customers  w  ithout  depending  on  its  salesmen-or 
at  least  without  depending  st)lcl\  on  its  salesmen. 

So  who's  going  to  provide  if  I  don't  think  there's  ever 
been  a  more  clearly  defined  job  for  corporate  communica- 

tiort-both  internally  to  the  salesmen  and  externally  to  the 

customers.  Nor  do  I  thfnk  there's  ever  been  a  more  impor- 
tant job  than  that  of  a  company  communicating  to  its 

customers  how  it's  going  to  help  them  through  the  shortage 

problems. I'm  willing  to  bet  heavily  that  never  in  recent  history  have 
so  many  company  presidents  written  letters  to  their 

customers.  And  I  would  guess  that  they've  also  personally 
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visited  wiih  many  key  customers.  (If  they  haven't,  they 
should  have.)  Obviously,  this  is  corporate  communication 

at  its  most  dii^ect  and  most  personal  level. 
Back  to  our  Chicago  discussion  group  for  a  minute.  I  have 

to  admit  that  my  own  personal  research  background  reas- 
serted itself  following  that  meeting.  I  wanted  to  learn  if  the 

attitudes  expressed  there  might  be  more  widespread. 

To  find  out,  we  asked  an  independent  research  firm— 
Chilton  Research  in  Philadelphia— to  conduct  telephone  in- 

terviews woth  50  top  company  executives  across  the  United 

States.  Their  titles  varied— from  VP-Operations  to  VP- 
Production  to  Executive  Vice  President  to  Director  of  Pur- 

chasing. But  before  each  interview  we  determined  that  the 
man  was  directly  and  heavily  involved  in  the  purchasing 
process.  We  talked  to  companies  like  American  Oil.  Armco 

Steel,  Burroughs,  Dow  Chemical,  FMC,  Johns-Manville, 
Monsanto,  Phillips,  Pitney  Bowes,  Timken,  Clark  Equip- 

ment. A.B.  Dick,  and  International  Harvester. 

Statements  Reveal  Attitudes 

Partly  for  brevity— and  partly  to  get  some  quantification 

into  the  study— we  included  a  series  of  "Agree-Disagree" 
statements  in  our  interviews.  We  depended  heavily  on  our 
Chicago  discussion  meeting  to  formulate  these  statements. 

Let's  look  at  some  of  them— and  the  responses  we  received. 
The  shortage  situation  is  an  opportunity  for  new  suppliers 

to  gel  your  future  business. 

Ninety-two  percent  agreed  with  the  statement  and  almost 
one-third  agreed  strongly.  So  there  seems  to  be  no  question 
that  buyers  today  see  the  shortage  situation  as  an  opportun- 

ity to  evaluate  new  suppliers.  Or  to  look  at  it  from  the 
marketing  viewpoint,  there  is  a  great  opportunity  today  to 
key  a  marketing  communication  program  to  the  shortage 

problem. 
You  want  regular  contact  with  your  suppliers  even  though 

they  are  short  on  product. 

Seventy-two  percent  agreed— and  strongly.  Every  sales- 

man who's  been  tempted  to  stay  away  or  any  company 
that's  been  tempted  to  cut  back  its  communications  had 
better  think  again.  Customers  want  attention  and  they  want 
it  badly. 

You  will  stick  with  your  traditional  suppliers  even  though 
you  have  to  wait  extra  time/or  material. 

The  point  here  has  to  be  that  even  loyalty  has  its  limits. 
Only  44%  would  wait  it  out,  and  only  one  in  four  of  those 
feels  strongly  about  it.  So  companies  that  are  depending  on 
customer  loyalty  for  part  of  their  marketing  effort  could  be 
in  for  some  unpleasant  surprises. 

There  are  many  important  services  that  a  supplier  can 
provide  you  even  when  he  is  short  of  product. 

Here's  an  important  reminder  both  for  salesmen  and 
communicators.  Companies  can  continue  to  market  even 

when  they  can't  continue  to  sell.  Eighty-five  percent  agreed 
—over  50%  strongly.  Customers  look  to  suppliers  for  more 
than  product— particularly  when  product  is  in  short  supply. 
For  those  of  us  in  corporate  communications  the  message  is 
clear:  Search  for  ways  to  maintain  the  customer  relation- 

ship—and look  also  for  ways  to  create  new  ones. 

Suppliers  are  truthful  in  giving  you  information. 

Eighty-three  percent  agree  with  this,  but  the  disturbing 
fact  is  that  only  about  one  in  four  agrees  strongly.  And 
remember  that  in  most  cases  these  are  buyers  talking  about 
people  they  know  well,  see  often,  and  have  seen  for  a  long 
time.  I  would  have  expected  a  stronger  agree  vote,  and  I 
suspect  our  results  underline  what  could  be  a  credibility 
problem. 
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You  need  and  want  more  contact  with  supplier  manage- 
ment. 

Two  out  of  three  agreed— and  half  of  those  agreed 
strongly.  It  seems  to  me  that  this  is  a  clear  call  for  corporate 

communication— and  again  in  its  broadest  sense.  Whether  it 
be  advertising,  publicity  about  increased  capacity,  a  man- 

agement task  force  calling  on  key  customers,  a  different 
kind  of  task  force  helping  customers  extend  their  use  of 
product,  expanded  internal  communication  to  plant  and 

sales  personnel— my  purpose  today  isn't  to  spell  out  the 
technique  so  much  as  it  is  to  call  out  the  need. 

All  the  evidence  we've  been  able  to  collect  so  far  tells  us 
that  customers  want  closer  than  ever  relations  with  their 

suppliers.  And  there's  also  strong  evidence  that  the  compa- 
nies that  provide  this  are  going  to  get  recognized  in  some 

ways  that  any  businessrSan  understands. 

Strains  on  Customer  Relationships 

By  way  of  quick  summary,  my  point  is  simply  that 
product  shortages,  steady  demand,  and  the  energy  crunch 
are  putting  a  severe  strain  on  plant  production.  But  the 

more  serious  and  long-lasting  strain  is  on  the  customer  rela- 
tionship—often to  the  breaking  point. 

So  what  your  customer  thinks  about  you  right  now— when 

you  and  he  and  everybody  has  shortages— is  the  most  im- 

portant question  we  can  ask.  Here's  why: Fact  1 :  Your  customers  never  had  more  reason  to  do  busi- 

ness with  somebody  else.  Shortages  and  allocations  make  old 

buying  habits  obsolete-so  customer  loyalties  are  being 
challenged  in  a  way  they  never  have  been  before. 

Fact  2:  Product  shortages  lead  to  sloppy  salesmanship. 

Salesmen  respond  to  quotas,  not  allocations,  so  they  tend  to 

stay  away  at  a  time  they  should  be  selling  harder  than  ever. 
And  communication  can  help  do  that  job. 

Fact  3 :  Your  customer  needs  your  help  now  more  than  ever. 

He's  in  a  bind  because  you're  in  a  bind,  so  help  him  out. 

And  remember:  If  you  don't  have  much  to  sell,  you'd  better 
have  something  to  say.  (Perhaps  the  most  important  point  I can  make.) 

Fact  4:  There's  no  shortage  of  what  most  of  your  customers 
buy  regularly— Vike  service  and  attention  and  ideas  and  in- 

volvement. Your  customers  buy  a  lot  more  than  just  your 

product.  So  don't  let  them  become  unsold  on  the  things  you still  have  to  sell. 

Fact  5:  The  shortages  won't  last  forever.  Here  and  there, 
now  and  then— but  not  everywhere  and  not  forever. 

During  these  difl^cult  times,  growth  companies  are  work- 
ing overtime  to  maintain  good  customer  relations.  Part  of 

that  extra  effort  has  to  be  a  communication  program  that 

maintains  your  customers'  confidence. 

Finally,  a  plea  for  a  guy  I've  pushed  around  some  during 
these  remarks:  the  salesman.  Please  understand  that  I'm  not 
indicting  him  so  much  as  I  am  the  company  he  works  for.  If 

he's  a  sales  representative  instead  of  a  management  repre- 
sentative, it  isn't  because  he  wants  to  be.  I  have  a  hunch  that 

the  growth  companies  I  just  referred  to  are  the  same  com- 

panies that  help  their  salesmen  to  think  and  talk  like  manag- 
ers. 

In  fact,  I  was  even  thinking,about  writing  an  article  on  the 
subject,  but  Fortune  and  author  Michael  Rothfeld  met  the 

challenge  in  Fortune's  April  issue  and  beat  me— and  every- 
body else-to  the  punch  with  an  article  titled  "A  New  Kind 

of  Challenge  for  Salesmen." 
I  hope  we  in  corporate  communications  can  meet  the 

challenge  as  well. 
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We're  O.K.-You're  O.K. 
(A  Post-Watergate  Opportunity 
for  Advertising) 

William  H  Genge 
President 
Ketchum,  MacLeod  &  Grove.  Inc. 

It's  no  news  to  us  that  business  and  its  most  notorious 
handmaiden-advertising— are  taking  shots  from  all  sides 
today. 

A  recent  Harris  poll  indicates  that  11%  of  all  U.S.  heads  of 
households  believe  that  the  federal  government  should 

toughen  its  regulation  of  U.S.  businesses. 

Lewis  Engman  said  last  week,  "The  biggest  threat  adver- 

tising faces  today  is  the  parlous  state  of  its  public  image  " 
Daniel  Yankelovich  says  that  if  you  put  public  accep- 

tance of  business  practices  on  an  index  using  I960  as  the 
base  of  100.  the  reading  today  is  29. 

It's  scant  consolation  that  business  is  not  alone.  There's  a 

wholesale  erosion  of  trust  in  our  country's  institutions;  it 
ranges  from  the  churches  to  the  press,  the  Congress  to  the 
courts,  the  medical  profession  to  the  FBI.  the  White  House 
to  Wall  Street. 

We  must  ask  ourselves,  what  can  advertisers  and  advertis- 

ing (as  the  face  and  voice  of  business)  do  about  it'' 
I  think  we  have  a  golden  opportunity  An  opportunity 

that,  in  fact,  springs  from  the  very  problems  and  uncertain- 
ties that  afTlici  all  Amencans  today.  And  the  essence  of  it  is 

the  subject  of  Thomas  Harris'  remarkable  book  on  transac- 
tional analysis.  I'm  OK.  You're  O.K. 

Harris  is  a  psychotherapist  As  most  of  us  know  by  now. 
he  defines  transactions  as  any  and  all  exchanges  between 

people  -one  on  one.  or  one  on  10  million.  The  book  an- 
alyzes why  so  many  of  these  transactions  present  difficulties 

or  go  haywire. 
He  describes  four  classifications  embracing  all  possible 

life  attitudes  which  people  hold  with  respect  to  their  inter- 
personal relationships: 

1  I'm  nor  OK  -You're  O.K. 
2  I'm  nor  OK     You're  no/ O.K. 
3  I'm  OK     You're  no/ O.K. 
4  I'm  OK  -You're  OK 

Harris  postulates  that  by  the  end  of  the  second  or  third 
year  of  life,  every  child  has  occupied  one  of  the  first  three 

positions  The  "I'm  noi  O.K.-You're  OK"  is  universally 
the  first  tentative  decision,  based  on  parental  domination 
and  other  traumatic  experiences  during  infancy  By  the  end 
of  the  second  or  third  year,  it  is  either  confirmed  and  settled 

into,  or  it  gives  way  to  position  2  or  3:  "I'm  no/ OK  You're 
noi  OK",  or  "I'm  OK  -You're  noi  OK"  Once  deter- 

mined. It  governs  everything  he  does  He  stays  there  per- 

manently, unless  he  is  able,  in  adulthcxxJ.  to  change  con- 
sciously to  the  fourth  posiuon.  Harns  believes  that  the  sub- 

conscious determination  of  the  position  occupied  is  based 

pnmanly  on  the  degree  and  kind  of  stroking  received-or 
withheld-dunng  childhood,  defining  stroking  loosely  as  all 
forms  of  noticeable,  favorable  attention.  But  we  know  what 

stroking  is! 

The  message  of  the  book  is  that  the  majority  of  us  go 

through  life  in  the  "I'm  not  O.K.-You're  O.K."  position, 
and  that  we  need  all  the  stroking  we  can  get.  Stroking  also 

helps  build  ego  and  confidence  to  the  point  that  a  conscious 
change  into  the  fourth  situation  becomes  a  possibility. 

Only  the  fourth  position-' I'm  O.K.- You're  O.K."— pro- duces transactions  that  are  easy,  assured,  and  harmonious; 

and  the  general  infrequency  of  that  stale,  says  Harris,  is 

responsible  for  a  great  deal  of  society's  pervasive  malaise. 
And  there  is  a  malaise.  Estrangement,  alienation,  loneli- 

nes.s.  antagonism,  mistrust,  misunderstanding.  These  are 

words  that  crowd  contemporary  descriptions  of  our  exis- 
tence. And  there  are  days  when  the  alienation  seems  almost 

universal: 
between  President  and  electorate 

between  black  and  white 
between  unions  and  industrialists 
between  business  and  consumensts 

between  husbands  and  wives 

between  haves  and  have-nots 

Is  It  an)  wonder  that  our  national  divorce  rate  soars,  our 
suicide  rale  climbs  annually,  cnme  rates  go  higher  every 

year,  drug  addiction  and  alcoholism  are  national  scandals, 
our  psychiatric  centers  packed  to  the  roof  beams? 

(>ettin|>  to  the  Causes 

What's  the  matter''  Where's  the  riK)t  cause  of  all  this 

estrangement?  I  suppose  it  derives  from  a  thousand  condi- 

tions, really,  but  I  suspect  that  Harris'  transactional  analysis 

may  be  getting  at  the  heart  of  it  There  are  too  many  "I'm 
noi  O  K  s  "  among  us  lacking  confidence,  acting  defensive- 

ly, responding  guardedly,  suspicious  of  the  other's  motives, 
jealous  of  our  status  and  our  prof>erty.  unable  to  react  objec- 

tively when  the  other  guy  initiates  the  transaction. 

We  in  advertising  may  be  aggravating  the  situation  with- 
out knc>wing  ii.  and  subverting  our  own  purposes  in  the  act. 

Perhaps  the  women's  liberaiionists.  student  and  minority dissidents,  consumer  advocates  and  disenchanted 

consumers  have  something  in  common,  and  perhaps  we 

ought  to  heed  it  They  are  frustrated  and  alienated  by  cer- 
tain aspecu  of  their  lot.  and  they  need  some  sympathetic 

attention. 

So  what  does  a  lot  of  advertising  do? 

It  moves  unfeelingly  against  people  Too  much  of  it  is 

patently  self-serving.  Often  the  belligerence  and  aggression 
are  barely  hidden.  Even  ourjargon  gives  us  away.  We  speak 

of  prepanng  media  "against  a  market."  We  use  military 
terms  like  "strategy  "  and  "tactics  "  In  effect,  advertising often  attacks  its  audience. 

Most  people  don't  need  attacks  these  days.  They  are  fend- 
ing off  enough  already  From  events  and  conditions  over 

which  they  have  frustratingly  little  control:  fwlluted  air  and 
lakes,  crowded  streets  and  highways,  inflationary  prices. 

33-291   O  -  78  -  19 
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dishonesty  in  high  places,  kids  on  drugs  or  dropping  out  of 
school,  marital  miseries,  heavy  debt  loads,  punishing  inter- 

est costs,  tight  mortgage  money,  gas  at  60  cents  a  gallon. 
You  name  it. 

What  everybody  in  every  segment  of  every  market  wants 
is  a  friend.  Somebody  who  will  stroke  him— often.  Some- 

body who  will  say,  repeatedly,  "You"re  O.K." I  believe  that  people  will  respond  positively  to  advertisers 

62 ^ 
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who  can  show  that  ihe\  are  in  the  prospects  comer.  And 
God  knows  thai  bixsiness  needs  some  friends,  and  is  going  to 
need  them  increasingly  in  the  years  ahead. 

I  needn't  recite  the  litany  of  embarrassments  and  black 
eyes  the  business  community  has  suffered  over  the  last  two 
or  three  years.  And  new  scandals  and  new  cnticisms  come 
on  us  almost  daily. 

But  don't  get  me  wrong  I  believe  thai  advertising  is, 
should  be.  muit  be  ADVOCACY  No  one  geu  more  upset 
than  I  at  the  addleheads  who  claim  the  only  legiumate 

function  to  advenising  is  to  inform  That's  rank  naivete' 
The  purpose  of  advertising  is  to  make  people  BL>  things. 
And  when  advertising  stops  making  people  buy  things,  our 

economy,  our  high  employment. -our  living  standard,  and 
most  of  our  institutions  are  going  nght  down  the  chute.  Let 

no  one  forget  that  business  transactions- and  the  attendant 

payrolls,  profits,  and  taxes-pav  for  everything  educauon. 
government,  an.  music,  defense,  and  even  the  FTC  salaries 

Reconciling  Advocarv  with  Affection 

So  we  come  to  the  central  question.  Is  it  possible  to 

reconcile  this  strong  advocacv  for  our  products  and  services, 
on  the  one  hand,  with,  on  the  other,  the  stroking,  or  show  of 

respect,  or  demonstration  of  concern  and  affection  that  will 

tell  consumers  we  think  they  are  OK'' 
If  we  didn't  believe  that  such  reconciliation  was  possible 

this  business  would  hold  very  little  attraction  for  most  of  us 
in  this  room. 

Let's  start  with  some  approaches  that  won't  do  it.  Adver- 
tising that  IS  cynical  won't.  Advertising  that  blusters  or 

threatens  won't  Advenising  that  strains  credulity  won't 
Advertising  that's  stuffv  or  pompous  or  condescending 
won't  Advertising  that  demeans  the  human  condiuon wont. 

Very  well,  what  kind  of  advertising  does  stand  a  chance  of 

bndging  the  alienation  gap  and  convincing  its  audience  that 

we  think  thev'reO.K  and  that  wereO  K  .  looVAdvertiMng 

that  respects  people's  aspirations  and  longings  Advertising 
that  respects  human  dignitv  and  extends  it  to  all  men  Ad- 

venising that  IS  scrupulously  honest  Advertising  that  cele- 
brates people  and  the  essential  interdependence  of  man- 

kind. Advenising  that  clearly  shows  it  is  in  the  consumer's 

corner  in  his  day-bv-dav  struggle  against  life's  vicissitudes. 
Advenising  thai  says,  "rm  your  fncnd  and  I  know  what 

you're  up  against  and  I  know  what  your  heari  wunis"  Ad- 
vertising ihai  exhibits  empathy -thai  identifies  with  the 

feelings  and  the  experiences  and  the  self-perception  of  its 
audience  In  other  words,  advertising  thai  helps  people 
respect  life  and  see  the  best  in  it.  rather  than  advenising  that 

shames  people  or  adds  to  their  heavy  burden  of  pressing 
concerns. 

If  there's  a  fundamental  aitnbuie  of  the  quality  of  adver- 
tising I'm  advocating,  it  is  the  charactenstic  of  humanity. 

And  that's  preci-sely  why  I  see  nothing  stultifying  or  cre- 
atively resincling  in  what  I  advocate  Humanity,  after  all. 

is  a  multi-splendored  thing  that  can  be  ev  idcnced  in  mvriad 

ways.  We  must  only  keep  asking,  is  it  human''  Is  it  reaP  Is  it 
the  way  people  wani  to  perceive  themselves'!'  Does  it  show 
some  love  or  respect?  Is  it  fnendly^  Does  it  make  people 
warm  inside? 

I'd  like  now  to  demonstrate  the  amazing  latitude  of 
"You're  O.K."  As  you'll  sec.  it  works  with  doughnuts,  life 
insurance,  telephones,  corn  flakes,  tooth  paste,  corporate 
images,  and  beer.  To  name  a  few.  Of  course,  it  does  have  a 

common  denominator.  People  I'm  now  going  lo  run  a  reel 

of  a  dozen  spots.  You'll  see  a  lot  of  people  in  them.  But 
people  are  what  life  is  all  about.  .And  the  only  thing  our 
business  IS  about. 
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What  do  all  these  spots  have  in  common?  They  all  made 

vou  feel  good.  Made  you  glad  and  proud  to  be  a  person.' 
We  hear  a  lot  of  carping  about  our  business  these  days. 

Attacks  and  resincuons  by  the  FTC.  FCC.  FDA.  and  a  host 

of  official  and  self-appointed  consumer  protectors. 
We  hear  government  regulators  proclaiming  the  need  for 

counter  advenising  or  the  fairness  docinne  or  insisting  on 
the  elimination  of  television  advenising  to  children,  or 
claiming  that  advertising  manipulates  people  against  their 
will  We  hear  that  television  recall  norms  have  dropped  205 

in  the  last  five  years,  and  thai  people  are  tuning  us  out 
because  our  advertising  is  heartless,  ndiculous.  pandering, 

ordownnghi  dishonest. 
We  hear  that  over  400  consumer  legislation  bills  are 

awaiting  action  in  Congress,  almost  all  of  them  threatening 

lo  rest  net  advertising's  license,  either  directly  or  indirectly. 
And  we  hear  Lou  Harns  saying  that  in  a  ume  of  falling 

confidence  in  Amenca's  institutions  and  professions,  adver- 
tising ranks  at  the  very  bottom  of  the  barrel. 

I  don't  hold  up  my  point  of  view  as  a  panacea.  Nor  do  I 
believe  that  all  advertising  can  ever  fully  reflect  it.  Or  ever 

be  universally  admired,  for  thai  matter. 

Bui  I  do  submit  that  it's  possible-jusi  barelv  possible- thai 

a  little  more  love 
a  liiile  more  respect 
a  little  more  humanity 

a  little  more  "'t'ou're  O.K." in  our  copy  might  begin  to  change  some  minds  and  soften 
some  unfavorable  altitudes  about  us  And  I  believe  it  would 

make  our  copy  a  lot  more  persuasive  in  the  bargain 
I  think  It  IS  becoming  quite  apparent  that  the  future  o( 

free  enterprise  in  this  country  w  ill  be  decided  by  no  superin- 
stiiution  or  superhuman  personality,  but  by  each  of  us.  in 
our  personal  and  business  lives.  The  countrv  can  be  only  as 
truthful  as  vou  and  I.  onlv  as  worthy  as  you  and  I.  only  as 

self-respecting  as  you  and  I. 

At  a  lime  when  so  many  institutions  seem  to  be  crum- 

bling around  us.  here's  a  way  to  look  at  our  personal  respon- 
sibility—an  inscription  found  a  church  outside  London. 

It  says: 

"In  the  year  165.^.  when  all  things  sacred  in  the  Kingdom 
W  ere  either  profaned  or  demolished. 
This  church  was  built  by  Sir  Richard  Shirlye.  Baronet. 

Whose  singular  praise  ii  was 

Todothe  best  of  things  in  the  worst  of  times  " 

I  find  hope,  challenge,  and  purpose  in  that 

Lastly,  let  me  say:  You're  all  really  O.K.  to  listen  so 

politely. 
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50  BRILLIANT  ADMEN  LOOK  AT 
CORPORATE  ADVERTISING 

Many  a  Mickle  Makes  a  Muckle 

Prior  to  the  seminar.  Bill  Genge  sent  a  questionnaire  on 
corporate  advertising  to  the  participants  and  presented  the 
data  in  Phoenix. 

Here  are  the  results  from  the  fifty  questionnaires  that 
were  returned. 

PERSONAL  ENTHUSIASM  FOR 

YOUR  COMPANY'S  CORPORATE  ADVERTISING 

High       
Mixed 

Low 
Nothing  running  r 
N.A   

LEVEL  OF  GENERAL  EMPLOYEES- INVOLVEMENT,  ENTHUSIASM,  SUPPORT 

Low 
Medium 
High 

Employees'  enthusiasm?  30%  rank  it  low,  54%  medium,  and 7%  high. 

SENIOR  FINANCIAL  OFFICERS' INVOLVEMENT,  ENTHUSIASM,  SUPPORT 

Low 
Medium 
High 

N.A. 

Senior  financial  officers'  involvement,  enthusiasm,  or 

support  for  their  company's  corporate  advertising  is  ranked 

high-40%. 
MOST  DESIRED  INTERNAL  CHANGE 

TO  IMPROVE  YOUR  CORPORATE  ADVERTISING 

Most  of  the  seminar  attenders  liked  their  company's  cor- 
porate advertising.  76%  had  high  enthusiasm;  15%  were 

mixed  or  low;  5%  didn't  answer. 

ONE  OVERRIDING  OBJECTIVE 

% 
Build  awareness/recognition/understanding  in  general    55 
Build  awareness/favor  in  financial  community   20 
Build  recognition  ofproducls/services  among  industry  management       12 
Sell  our  products  to  industry  management  ^ 
Other  9 

What  overriding  objective  did  their  advertising  have? 
55%  said  to  build  awareness,  recognition,  or  understanding 
in  general.  20%  said  to  build  awareness  or  favor  in  the 
financial  community. 

MOST  SERIOUS  WEAKNESS/SHORTCOMING 
OF  MOST  CORPORATE  PROGRAMS 

Lack  of  clear,  steady  objectives 
Self-serving,  introverted 
Dull,  boring,  irrelevant  copy 
Lack  of  continuity  (funding) 
Lack  of  credibility 
All  others 

•Multiple  responses  affect  percentages 

Surprisingly,  40%  cited  lack  of  clear,  steady  objectives  as 
the  most  serious  shortcoming  of  most  corporate  programs. 

Low 
Medium 
High 
N.A   

Ranking  managements  involvement,  enthusiasm,  or 
support,  18%  said  low,  59%  medium.  19%  high. 

Simplified  decision-making  authority 

34 

Line-staff  policy  agreement i% 

Reduce  number  of  decision  makers 10% 

Himinate  divisional  authonty 9% 

Reduce  senior  management  involvement 

1% 

Extend  planning/lead  time 

10 

Tighten  audience  definition 
10 

Increase  divisional/line  involvement g 

Miscellaneous      14 
N.A   10 

Genge  thought  this  table  might  be  the  most  interesting. 
He  combined  some  percentages  under  the  general  finding 

of  "simplified  decision-making  authority."  He  found  that 
34%  were  citing  that,  in  one  form  or  another,  as  the  most 

desired  internal  change  to  improve  their  company's  corpor- 
ate advertising.  Larger  budgets,  extended  planning  time, 

and  tighter  audience  definition  also  received  high  mention. 

COMPANIES  WHOSE  CORPORATE  IMAGE 
IS  LARGELY  THE  RESULT 

OF  CORPORATE  ADVERTISING 

Xerox  24 
IBM  16 
3-M  10 
Eaton  8 

Weyerhaeuser  8 
AT&T  8 

OTHER  MULTIPLE  MENTIONS 

Burlington  Industries 
Container  Corporation 
DuPont Ford 

General  Electric 

GTE Honeywell 

Otis 
 ' 

Rockwell    ■ 
Transamerica 

Xerox.  IBM.  and  3-M  top  the  list  of  companies  which  the 
attenders  thought  achieved  corporate  image  largely  as  a 
result  of  corporate  advertising. 
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Exhibit  51:  "Crosscurrents,  1975" 

Crosscurrents  in 
Corporate  Communications     ^io.4 
Highlights  of  the  1975  Fonune  Corporate  Cotnmuiiicaiiotis  Seminar 

ALLIHAN 
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LttroductiQii 

A  chief  executive  can  no  more  delegate  the  responsibility  for 
communication  than  he  can  for  earnings  per  share. 

The  quote  is  from  the  address  by  E.  Mandell  de 
Windt,  chairman  of  the  Eaton  Corporation,  that  opened 
the  regular  sessions  of  the  1975  Fortune  Corporate  Com- 

munications Seminar.  It  confirms  just  how  important 
corporate  communication  has  become  in  the  manage- 

ment of  major  business  enterprises. 
It  was  awareness  of  this  growing  concern  that  led 

Fortune  to  launch  its  annual  seminars  four  years  ago.  We 
believed  that  information  on  the  subject  available  at  that 
time  was  sparse  and,  in  many  instances,  too  elementary 
to  be  of  real  value .  From  our  own  contacts  with  corporate 
communicators,  we  knew  that  their  efforts  were  becom- 

ing increasingly  sophisticated.  Yet,  there  seemed  to  be  no 
single  forum  where  fresh  ideas,  experiences,  and  results 
could  be  aired  and  discussed  in  depth.  So  we  provided 
one,  bringing  together  the  people  who  create  corporate 
advertising,  management  representatives,  and  experts  in 

areas  such  as  finance  and  government  where  corporate 
communication  has  an  important  role  to  play. 

This  year,  the  dialogue  continued  to  be  lively  and  in- 
formative, as  the  following  pages  indicate.  We  owe  spe- 

cial thanks  to  the  speakers  and  participants  who  contrib- 

uted so  much  to  the  seminar's  success.  While  they  came from  different  fields  and  different  companies,  they  joined 
together  to  learn  from  each  other,  to  share  opinions — and 
to  provide  a  new  volume  of  useful  information  for  you 
and  your  associates. 

W^w^  S 
James  B.  Hoefer 
Advertising  Director 
Fortune 

Photographs  by  Guy  Gillette 
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How  one  corporation  outgrew  its  past  and  established  a 
new  identity  through  a  total  communication  effort  that 
produced  highly  beneficial  results  both  inside  and  out- 

side the  company.  De  Windts  firm  commitment  to  this 
continuing  effort  is  clearly  evident,  as  is  his  view  that 
business  needs  to  do  a  better  job  of  telling  its  storv  to  the 
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Corporate  Communications  in  Collective  Bargaining  17 
Theodore  W.  Kheel.  Administrative  Director, 
Institute  of  Collective  Bargaining  and  Group  Relations,  Inc. 
Collective  bargaining,  being  a  relationship  between 
labor  and  management,  is  totally  dependent  on  com- 

munication. It  is  a  joint  decision-making  process  that  in- 
volves many  forms  of  communication,  direct  and  indi- 

rect, on  the  part  of  people  and  organizations  on  both  sides 

of  the  table.  Kheel  cautions,  "It  is  not  simply  what  you 
say;  it's  also  what  you  do.  " 
Corporate  Communications  and  I^lblic  Attitudes  23 
Ben  J  Wattenberg,flu5ine5s  Consultant  and  Author  of 
The  Real  America 

The  doom  and  despair  rhetoric  of  the  1960-1974  period 
cloaked  the  real  gains  of  society.  Objective  data  shows 
improvements  in  income,  education,  and  lifestyle  Our 
system  worked  better  than  we  gave  it  credit  for  Is  this 
perceived  by  the  American  people?  They  are  the  real 

heroes  of  this  period,  says  Wattenberg  "They  were  smart- 
er, tougher,  wiser  and  shrewder  than  their  critics  from 

both  the  right  and  left."  Business  has  played  a  role  in  this 
progress  and  corporate  America  ought  to  be  saymg  that 
we  have  accomplished  much — and  we  can  do  better 

Corporate  Communications  and  the  Consumer  29 
Don  Johnson,  Pre  silent  and  Chief  Executive  Offtcer, 
J.  Walter  Thompson 
While  corporate  communication  is  most  often  concerned 
with  business,  government,  and  financial  communities, 
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tive parenthood  to  the  consumer  brands  a  company  mar- 
kets. With  the  product  proliferation  of  the  past  ten  to  fif- 
teen years,  about  the  only  mass  consumer  franchise  that 

many  companies  have  is  the  reputation  of  the  company 
itself. 

Advocacy  Advertising-Act  II  33 
John  E.  O  Toole.  President,  Foote,  Cone  <St  Belding 

Advocacy  advertising — "issue  oriented  advertising" — serves  business  by  providing  facts  and  expressing  points 
of  view  often  ignored  in  the  press.  This  kind  of  advertising 
is  not,  as  some  critics  say,  an  attempt  to  control  informa- 

tion. It  adds  to  the  supply  of  fact,  opinion,  and  interpreta- 

tion that  shapes  public  attitudes.  'With  issues  becoming 
increasingly  complex. "  says  O'Toole,  "more  information 
has  to  be  better  than  less  " 
The  Second  Six  Sins  of  Corporate  Advertising  37 
Hugh  M.  Redhead. President,  Campbell-Ewald Company 
What  are  the  sins?  1  Failure  to  position  the  company.  2. 
Failure  to  measure  advertising  results  3.  Failure  to  hang 
in  there — to  stay  with  it.  4  Failure  to  provide  a  benefit  for 
the  reader  5.  Failure  to  amplify  corporate  advertising 
with  all  of  the  other  necessary  corporate  activities  to 
build  a  result-producing  program  6  Failure  to  help  the 
system  when  the  system  badly  needs  help 

Communicating  Foreign  Policy  43 
Robert  J  McC\osV.e\ ,  Assistant  Secretary 
of  State  for  Congressional  Relations 

The  State  Department  has  a  "product ":  foreign  policy. Communication — between  the  Administration  and  the 
people,  between  the  State  Department  and  the  business 
community,  between  our  government  and  other 
governments — is  a  prerequisite  to  foreign  policy  success 
in  an  interdependent  world 
Financial  Communications  47 
James  W  Da  vant .  Chairman  of  the  Board. 
Pame  Webber  Incorporated 

The  deterioration  of  positive  attitudes  toward  business 
and  the  private  enterprise  system  as  a  whole  is  reflected 
in  the  decline  of  individual  participation  in  capital  mar- 

kets Yet  individual  investors  are  needed  to  support  the 

economy  s  capital  requirements  and  to  prevent  total  in- 
stitutionalization of  savings  and  investment  decisions. 

Among  the  reasons  why  people  are  turning  away  from 
business  is  their  feeling  that  they  have  been  misled. 
Communication  practices  of  the  past  have  contributed  to 
this  attitude  by  focusing  on  stock  multiples  rather  than 
corporate  capabilities,  performance,  and  prospects. 
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"  The  American  System  "  53 
Daniel  SeWgmiLn,  Executive  Editor,  FORTUNE 
While  the  System  was  under  fire  in  the  Sixties  nobody 
seemed  to  notice  that,  by  the  most  relevant  standards,  it 
was  in  fact  working  pretty  well.  By  around  1973,  how- 

ever, when  the  clamor  about  the  System  was  on  the  wane, 
the  System  was  not  working  very  well.  At  the  end  of  1974, 
it  became  clear  that  people  were  demanding  more  from 
the  System  than  it  could  possibly  provide  without  push- 

ing up  the  price  level .  At  the  same  time,  the  electorate  and 
government  seemed  unwilling  to  make  the  hard 
economic  decisions  needed  to  fight  inflation.  This 

perspective  helped  shape  FORTUNE'S  April  1975  bicen- 
tennial issue.  Seligman  also  traces  the  development  of 

Daniel  Bell's  article,  "The  Revolution  of  Rising  Entitle- 
ments," a  major  feature  of  the  issue. 

New  Concerns  About  the  Press  57 
Paul  Weaver,  Associate  Editor,  FORTUNE 

Has  the  press  become  an  adversary?  Weaver's  investiga- tion around  the  country  indicated  a  mixed  answer.  The 

adversary  spirit  isn't  prevalent  in  American  journalism. 
"Neither  adversary  nor  buddy"  was  the  formulation 
heard  most  often,  but  some  newsmen,  particularly  in 
New  York  and  Washington,  take  a  strong  adversary  posi- 

tion. In  addition,  what  has  surfaced  in  the  post- Watergate 
era  as  a  concern  of  newsmen  is  the  conflict  between  the 
new  national  press  and  established  institutions.  It  leads 
them  to  worry  about  the  future  of  press  freedom. 

The  Common  Market-A  European  Perspective  63 
Andrew  A.  Mulligan,  Director  of  Information, 
European  Community  Information  Service 
Despite  the  world  economic  crisis  in  late  1973,  recent 
progress  points  to  a  realization  in  Europe  of  economic  in- 

terdependence and  the  need  for  consultation  to  har- 
monize national  economic  policies.  The  Common  Market 

countries  have  created  a  regional  fund  to  assist  industrial 
development,  giving  developing  nations,  many  former 
dependencies,  access  to  the  European  Common  Market. 
They  have  also  strengthened  Europ>ean  institutions  for 
policymaking  and  legislation.  The  great  problem  for  the 

EEC,  according  to  Mulligan,  is  "that  we've  been  too  re- 
luctant about  our  profile,  too  frightened  of  our  national 

sensibilities,  and  wholly  unable  to  present  a  credible 

image  of  ourselves." 

Doing  Business  in  the  Sunshine  67 
Ernest  E  Hollings,  U.S.  Senator,  South  Carolina 

Senator  Hollings  believes  that  business  demands  the  im- 

possible: total  decontrol  and  total  freedom.  "Many 
businessmen  who  want  government  to  get  out  of  their 
way  . .  .also  want  the  option  to  call  on  the  government  to 

bail  them  out."  In  working  toward  a  more  practical  ac- 
commodation, Hollings  calls  for  better  representation  of 

business  in  Washington  so  that  its  views  can  properly  in- 
fluence the  important  economic  decisions  that  govern- 

ment is  called  on  to  make.  Both  government  and  business 
have  to  strengthen  their  communication  by  getting  away 
from  slogans  and  getting  down  to  substance. 
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vi.irj Coipaiale 
Isp  Management  PerspectK^ 
E.MandelldeWindt 
Chairman  of  the  Board 
Eaton  Corporation 

Talking  about  corporate  communication  in  a  roomful  of 
successful  corporate  communicators  is  a  somewhat  dis- 

concerting task.  I'll  have  to  admit  that  I  feel  a  little  bit 
like  Daniel  Boone  Someone  once  asked  him — probably 
on  a  TV  talk  show — if.  in  his  many  treks  through  the  un- 

mapped wilderness,  he  had  ever  been  lost.  Old  Dan'l 
thought  awhile  and  then  replied,  "No.  I  was  never  lost — 
but  once  I  was  bewildered  for  three  days.  "  Corporate 
communcation,  too,  can  be  somewhat  bewildering  but  I 
thought  that  you  might  like  to  hear  how  one  company 
found  some  milestones  in  the  wilderness  of  communica- 

tion and  how  I,  as  a  chief  executive,  look  at  the  imposing 
challenge  of  communication 

The  principal  problem  for  top  management  in  com- 
munication is  that  there  are  so  many  facets  to  the  subject 

that  we  too  often  prefer  to  look  at  them  as  so  many  corpo- 
rate functions  As  a  result,  we  let  communication  respon- 

sibility fall  into  the  skillful  hands  of  a  crew  of  enthusiastic 
John  Aldens  who  pursue  the  Priscillas  known  as  publics 
The  fact  is.  however,  that  a  chief  executive  can  no  more 
delegate  the  responsibility  for  communication  than  he 
can  for  earnings  per  share. 

We  communicate,  as  corporations,  whether  we  want 
to  or  not.  whether  we  like  to  or  not,  whether  we  try  to  or 
not.  The  body  langiiage  of  business  is  projected  through 
our  people,  our  products,  and  our  fKjIicies.  The  trick  is  to 
communicate  effectively  to  the  varied  and  myriad  audi- 

ences that  affect  our  present  and  future  You  don't  need  a list  of  these  audiences;  they  are  well  entrenched  in  your 
working  world  and  the  subject  of  corporate  image  gets 
massaged  daily  from  breakfast  conferences  through  the 
cocktail  hour  So  much  so,  that  image  has  come  to  mean 
something  other  than  an  honest  reflection  of  the  com- 

pany, something  contrived  and  projected  to  meet  certain 

predetermined  goals.  It's  almost  like  the  situation  in which  a  new  mother,  receiving  the  traditional  raves 

about  the  baby,  said,"!  know  you  thiiik  he's  beautiful, but 
wait  till  you  see  the  pictures." I  was  anxious  to  meet  with  you  today  for  two  reasons. 
First,  I  feel  that  Eaton  has  a  unique  story  to  tell  in  the  area 
of  corporate  communication  because  we  have  acquired 
some  specific  measurements  of  the  effectiveness  of  our 
total  communication  program  through  a  chain  of  events 
beginning  with  a  name  change  in  1971.  Second,  I  can 
think  of  no  more  important  and  effective  audience  with 
whom  to  discuss  the  need  for  communicating  with  the 
public  about  business  and  with  whom  to  discuss  a  pro- 

gram that,  I  hope,  can  serve  as  a  model  in  convincing  you 
and  all  of  business  that  the  biggest  selling  job  of  all  times 
is — selling  ourselves  to  a  suspicious  public. 

Let's  go  to  Eaton's  program  Up  until  five  years  ago, 
we  were  so  busy  growing  through  acquisition  and  expan- 

sion that  we  had  all  but  failed  to  notice  that  our  identity. 

if  we  could  call  it  that,  was  dim  and  confused.  Even 

within  the  company,  we  weren't  quite  sure  who  we  were. 
Our  acquisition  program  had  brought  more  than  a  score 
of  companies  into  the  fold,  along  with  some  256  brand 
names  being  marketed  through  seventeen  advertising 
agencies.  Divisional  advertising  retained  the  brand  iden- 

tities and  a  single  trade  magazine  often  had  up  to  five  ads 
from  the  company,  none  of  which  even  faintly  resembled 

any  other. 
For  years  we  had  gone  along  merrily  as  Eaton  Man- 

ufacturing Company.  We  acquired  the  prestigious  Yale  & 
Towne  Manufacturing  Company  in  1963  and,  in  1966, 
changed  the  name  of  the  company  to  Eaton  Yale  & 
Towne.  The  problems  with  the  name  were  many.  Every- 

body knew  Yale  locks  and  most  jjeople  had  heard  of  Cyrus 
Eaton.  Locks  were  an  important  but  small  part  of  our 
business  and  Cyrus  Eaton  has  never  been  on  the  payroll. 
His  office  is  down  the  street  in  a  completely  different  line 
of  business.  (I  was  once  introduced  as  president  of  Eaton 
Tale  &  Yawn  )  People  in  our  acquired  companies  strove 
mightily  to  retain  theirold  brand  name  loyalties.  By  1969 
we  knew  something  had  to  be  done. 

We're  experts  in  engineering  and  in  metals  technol- 
ogy, so  we  called  in  the  identity  experts  to  give  us  a  hand 

and  retained  Lippincott  &  Margulies.  The  first  visible  re- 
sults were  a  new  logo  and  a  new  name  in  May  of  1 97 1 .  Be- 
hind that  striking  logo  were  many  hours  of  work  and 

thought — and  a  commitment  to  a  total  corporate  com- 
munication program.  This  time,  we  wanted  to  have  some 

idea  as  to  the  effectiveness  of  the  program.  So  we  hired 
the  Yankelovich  organization  to  keep  score.  A  benchmark 
study  was  conducted  before  the  name  change,  a  follow- 
up  study  was  done  in  1972.  and  last  December  a  second 
follow-up  study  was  conducted. 

Before  going  into  the  results  of  those  studies,  I  would 
like  to  outline  briefly  some  of  the  things  that  were  in- 

volved in  our  commitment  to  a  total  corporate  com- 
munication program,  activities  that  progressed  with  the 

growing  commitment  to  total  communication. 
In  advertising.  Eaton  went  into  network  TV  for  the 

first  time  and  embarked  on  a  corporate  print  campaign. 
We  worked  hard  to  coordinate  all  divisional  and  product 
advertising  so  that  each  Eaton  ad  had  some  relevancy 
and  rub-off  for  every  Eaton  operation.  Brand  names  were 
reduced  to  ten  highly  marketable  ones,  and  we  are  seri- 

ously considering  cutting  that  list  to  just  one.  We're  also 
down  to  a  half-dozen  agencies.  By  the  way,  it  is  interest- 

ing to  note  that,  in  spite  of  this  broader  program,  better 
coordination  permitted  us  to  hold  total  advertising  ex- 

penditures to  a  comparable  level. 
We  beefed  up  our  public  relations  effort  on  both  the 

corporate  and  product  levels.  I  became  a  traveling  sales- 
man for  Eaton  on  soapboxes  and  podiums  from  Kenosha 
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to  Rome  to  Osaka.  Product  publicity  became  an  aggres- 
sive and  productive  adjunct  to  the  total  marketing  effort. 
We  moved  internal  communication  from  an  indus- 
trial relations  sideline  to  a  major  corporate  endeavor. 
We  transformed  our  government  relations  functions 

from  a  listening  post  to  a  front  line  operation. 
We  instituted  a  more  aggressive  investor  relations 

program.  Once  again,  I  found  myself  the  willing  tool  of 

capitalism  at  investors'  meetings  and  with  individual 
security  analysts.  In  short,  we  took  every  tool  of  com- 

munication that  we  could  find  and  put  it  in  the  hands  of 
skilled  and  talented  people.  Eaton  was  tired  of  being  de- 

scribed as  the  "biggest  company  you  never  heard  of." The  three  Yankelovich  studies  show  that  significant 

progress  has  been  made.  I  don't  believe  that  I  have  to  at- 
test to  the  professional  reputation  or  competency  of  the 

Yankelovich  organization.  The  studies  I  refer  to  were 
based  on  in-depth  interviews  with  700  business  and  fi- 

nancial people,  government  and  academic  thought  lead- 
ers, and  shareholders  and  non-shareholders  of  Eaton 

"...  we  found  that  since  the  name 
change,  awareness  of  Eaton  had 
grown  by  13  percent  in  the  business 

community." 
stock.  Many  of  the  interviews  involved  comparing  Eaton 
with  five  of  its  major  competitors.  Some  of  the  results 
were  most  encouraging;  some  were  puzzling;  and  some 
pointed  out  a  course  of  action  that  could  bring  more  posi- 

tive results. 
On  the  encouraging  side,  we  found  that  since  the 

name  change  awareness  of  Eaton  had  grown  by  13  per- 
cent in  the  business  community.  This  was  even  more  sig- 

nificant when  we  saw  that,  for  our  five  leading  com- 
petitors, recognition  had  dropped  or  remained  even.  The 

studies  were  puzzling  in  that,  among  the  financial  com- 
munity, positive  impressions  of  all  companies  had  de- 
creased. This  is  attributable  to  the  many  changes  within 

the  financial  community  itself,  where  people  and  pro- 
grams have  undergone  tremendous  changes  in  the  last 

few  years.  Even  here,  however,  Eaton  fared  significantly 
better  than  its  competitors. 

As  for  pointing  out  a  course  of  action,  the  Yankelovich 
studies  showed  that  more  than  half  of  the  security 
analysts  who  followed  Eaton  considered  us  an  automo- 

tive supplier.  While  we  value  our  passenger  car  business 
and  customers,  this  is  only  one  segment  of  our  market. 
Today,  our  advertising,  our  investor  relations,  and  our 
public  relations  are  geared  to  showing  that  two- thirds  of 
our  business  revolves  around  the  capital  goods  market. 

We  got  high  marks  for  being  innovative  in  manage- 
ment and  came  out  first  among  the  business  community 

as  the  company  in  our  industry  "best  equipped  and  best 
prepared  to  deal  with  unexpected  social  and  economic 

change." These  were  just  some  of  the  three  dozen  findings  of 
the  study  and  I  repeat  them  because  they  do  represent 
some  quantitative  measurement  of  our  communication 
efforts.  We  were  pleased  to  learn,  for  instance,  that 

Eaton's  reputation  as  a  corporate  citizen  grew  signifi- 
cantly and  that  more  investors  thought  of  us  as  a  growth 

company. 
In  the  most  recent  study,  we  looked  into  the  effect  of 

our  sponsorship  of  the  "American  Parade"  series  on 
CBS-TV.  After  only  two  shows,  two- thirds  of  the  business 

community  who  were  familiar  with  the  "American 
Parade'"  identified  the  series  with  Eaton.  The  first  show, 
incidentally,  produced  nearly  10,000  favorable  responses 
from  viewers. 

Before  I  go  any  further,  I  should  mention  that  our  na- 

tional advertising,  the  ""American  Parade,"'  the  company 
name  change,  and  corporate  identity  program  are  all 
under  the  able  command  of  Bob  Whitney.  Bob  is  a  regular 
member  of  this  seminar  and  if  you  have  further  questions 

on  this  subject,  I  suggest  that  you'll  get  the  answers — and 
perhaps  some  deeper  insight — from  Bob. 

Our  corporate  communication  philosophy,  guided  by 

these  expert  studies  and  implemented  by  our  own  com- 
munication people,  has  been  to  go  one  step  further  in 

each  phase. 
It  makes  sense  to  communicate  to  employees  on  a 

face-to-face  basis,  but  if  this  is  impractical,  why  not  de- 
velop a  video  cassette  program  so  that  every  employee 

can  see  when  the  chairman  blinks?  Through  video  and 

audio  reports,  we  have  reached  employees  at  150  loca- 
tions throughout  the  world  with  up-to-the-minute  news 

and  commentary  on  the  company's  problems  and 

prayers. If  it  makes  sense  to  sponsor  network  TV,  why  not 
bring  programs  of  the  highest  quality  to  the  public  and 

tie  in  with  the  nation's  bicentennial?  If  a  national  print 
campaign  is  a  good  idea,  why  not  harness  the  wondrous 
imagination  of  youngsters  and  let  them  design  the  Eaton 
products  of  the  future? 

If  corporate  responsibility  is  a  real  and  meaningful 
goal,  why  not  talk  about  it — to  everybody? 

And  here  is  where  I  change  gears.  While  I  can  hon- 
estly give  Eaton  and  many  other  companies  a  well- 

deserved  pat  on  the  back  for  improving  corporate  com- 
munication, I  would  like  to  follow  that  with  an  acrobatic 

swift  kick  in  the  pants  for  all  of  us  for  falling  down  on  the 
most  important  communication  job  of  all — that  of  telling 
the  business  story  to  the  public. 

Way  back,  and  I  mean  way  back  in  1972,  Max  Ways 
outlined  the  problem  in  the  pages  of  Fortune.  He  stated: 

""The  reputation  ofbusiness  has  been  getting  worse,  while 
its  performance,  by  almost  any  economic  or  social  or 

moral  standard,  has  been  getting  better."' His  knowledgeable  and  articulate  discussion  of  the 
problem  ended  with  these  prophetic  words: 

"'If  business  does  a  better  job  of  cleaning  up  the  mes- 
sages, intended  and  unintended,  that  it  sends,  if  it  man- 

ages to  explain  more  about  what  it  does  and  how  it  works, 
society  may  trust  business  enough  to  let  it  have  a  highly 
significant  share  of  leadership  in  tackling  the  huge  tasks 
ahead.  Otherwise,  business,  known  mainly  by  its  scan- 

dals and  other  samples  of  its  pathology,  will  become  less 

and  less  able  to  fulfill  its  mission." 
Have  we  done  that  job?  Have  we  earned,  through 

gaining  public  support,  the  right  to  lead?  I  think  we  have 
only  to  look  at  the  result  of  government  controls,  non- 

productive mandated  product  changes,  indecisive  gov- 
ernment, and  the  general  malaise  of  the  economy  to  see 

that  we  didn't  take  Max  Ways  seriously  enough.  Today, 
business  is  not  leading  the  way  out  of  the  wilderness.  We 
are  simply  fellow  travelers  in  a  frightening  economic 
maze. 

But  how  did  we  get  into  this  mess?  Ask  any  economist 

and  he'll  give  you  a  dozen  reasons,  none  of  which  is  the 
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same  as  the  next  economists.  Ask  a  politician  and  he'll 
blame  business;  ask  a  labor  leader  and  he'll  blame  busi- 

ness and  government.  Ask  the  housewife,  and  she'll 
blame  business.  Ask  the  student  and  he'll  blame  business. 

Let's  take  a  closer  look  at  those  last  two,  the  house- 
wife and  the  student.  Egged  on  by  a  legion  of  consumer 

crusaders  and  a  cynical  press,  the  housewife  finds  it  easy 
to  put  the  blame  for  higher  prices  on  business.  And  the 

"...  Today,  business  is  not  leading 
the  way  out  of  the  wilderness.  We  are 

simply  fellow  travelers  in  a  frighten- 

ing economic  maze." 
student,  filled  with  ideas  and  opinions  from  an  often 
poorly  informed  or  antibusiness  teacher,  easily  fingers 
business  as  the  culprit.  Neither  the  housewife  nor  the 
student  knows  or  understands  business,  but  their  voices, 

the  voices  of  the  public,  are  speakmg  out  against  busi- 
ness, loudly. 

Recently,  Henry  Ford  pinpointed  the  problem. 

"We've  got  to  rebuild  consumer  confidence,"  he  said.  I 
think  we  have  to  go  back  and  ask  ourselves  who  destroyed 

consumer  confidence,  who  eroded  the  public's  esteem  of business  and  businessmen.  If  we  think  about  it  long 
enough,  we  find  ourselves  in  agreement  with  Pogo  of  the 

comic  strips,  who  said,  "We  have  met  theenemy  and  he  is 

us." 

Business  people  for  far  too  long  have  let  others  do  the 
talking  for  them.  While  politicians,  legislators  colum- 

nists, phalanxes  of  consumer  crusaders  and  legions  of  en- 
vironmental saviors  have  grabbed  the  spxjtlight  and  the 

h;;adlines,  busmessmen  and  women  have  remained  in- 
gloriously  mute,  letting  the  myihs  and  fairy  tales  about 
business  go  unanswered  and  unchallenged. 

We  are  witty  and  winsome  in  conference  but  befud- 
dled and  bemused  in  the  classroom,  the  clubroom.  the 

comer  of  the  square,  and,  tobe  candid,  inourown  homes. 

It's  easy  to  understand  the  public's  fanciful  idea  of 
profits  when  we  realize  that  they  believe  that,  for  every 
nickel  of  profits  we  make,  we  make  a  quarter.  And  every 
news  story  is  spiced  with  words  such  as  windfall,  exces- 

sive, exorbitant,  by  "experts  "  who  wouldn't  know  a  bal- 
ance sheet  from  a  bedsheet,  but  they  sure  know  how  to  get 

into  print. 
Does  it  help  to  tell  the  public  that  profits  are  the 

mainspring  of  the  free  enterprise  system,  that  without 

profits  there  is  no  future?  It  sure  as  hell  does,  but  who's 
going  to  tell  them? 

It  damn  well  better  be  us! 
A  curious  mixture  of  sugar  and  oil  has  led  the  public 

to  feel  that  business  creates  inflation  by  raising  prices  at 
the  whim  of  the  boss. 

Believing  that  higher  prices  cause  inflation  is  pretty 
much  like  blaming  a  gain  in  weight  on  the  bathroom 
scales.  Higher  labor  costs  w  i  thou  t  corresponding  gains  in 
productivity  cause  higher  prices.  Excessive  government 
spending  causes  higher  prices.  Controls  and  restrictions 
cause  higher  prices.  Mandated  product  changes  cause 
higher  prices.  Material  shortages  cause  higher  prices. 
And  on  and  on  and  on  and  on  and  on. 

Too  many  people  feel  that  the  government  is  the 
handsome  young  prince  and  that  its  kiss  of  controls  will 
awaken  the  sleeping  beauty  of  our  economy.  Personally, 

I'd  rather  bite  into  the  poisoned  apple  of  inflation  than 
feel  the  caresses  of  a  government  that  can  neither  formu- 

late nor  enforce  equitable  wage  and  price  controls.  After 
our  most  recent  experience  with  controls,  it  is  almost  in- 

credible that  there  are  still  those  who  would  press  for 
their  return. 

The  paradoxes  inherent  in  environmental  controls 
serve  to  point  out  what  just  might  be  the  crux  of  the  prob- 

lem. Chuck  Smith,  chairman  of  the  U.S.  Chamber,  put  it 

succinctly  w  hen  he  stated.  "We  have  gotten  ourselves  into 
this  mess  by  focusing  on  the  desirability  of  goals  while 
ignoring  the  availability  of  means.  We  have  been  so  busy 
bickering  about  the  distribution  of  the  golden  eggs  that 
no  one  has  given  much  thought  to  the  nutritional  needs  of 

the  goose  " 
!n  discussing  my  role  today,  Jim  Hoefer  reminded  me 

that  you  were  an  audience  of  business  communicators, 
that  you  are  already  committed  to  the  free  enterprise  sys- 

tem and  you  really  didn't  need  to  be  lectured  about  the 
need  for  public  support  of  business. 

While  I  agreed  with  his  logic,  I  was  also  reminded  of 

the  minister  who  greeted  his  congregation  of  "believers  " with  the  statement  that.  Everyone  here  knows  he  is 

going  to  die,  but  some  of  you  need  tobe  convinced. ' 
We  in  business  need  to  be  convinced  that  public  at- 

titudes and  opinions  and  the  resultant  legislation  are  far 
more  than  routine  irksome  problems,  that  growing  cries 
for  governmental  regulations  are  far  more  than  another 
irritant,  another  bale  of  paper  work. 

Barry  Goldwater  sees  it  as  an  ominous  trend.  He 

stated  recently.  "The  competitive  enterprise  system  is 
now  under  attack  by  demagogues  who  would  like  to 
nationalize  all  basic  enterprises  in  this  country  and  there 
is  a  greater  chance  for  their  success  than  at  any  time  in 

our  history  " 
C  Jackson  Grayson,  Paul  McCracken,  and  Arthur 

Bums  are  among  many  who  continue  to  raise  similar 
warning  flags  about  the  economy. 

There  is,  of  course,  no  one  answer,  no  one  road  or 
course  of  action  that  will  reverse  the  current  against  free 
enterprise,  but  it  is  my  firm  belief  that  one  sure  way  to 
bolster  our  proven  svstem  of  progress  is  to  give  the  public 
the  facts,  to  replace  the  fantasy  of  fairy  tales  with  the  true 
story  of  the  solid  contributions  of  American  industry  — 
and  to  do  it  by  talking  to  people,  listening  to  them,  dis- 

cussing with  them. 

It's  not  easy  to  do  and  it's  not  without  cost  —  in  time, 
energy,  and  money.  But  it  can  be  done,  and  it  must  be 
done,  if  we  want  to  prevent  our  children  and  their  chil- 

dren from  reading  about  the  free  enterprise  system  as 

"the  way  it  u.sed  to  be  " 
The  ways  to  do  this  are  limited  only  by  the  imagina- 

tiveness and  ingenuity  of  business  people. 

For  the  past  two  years,  we  at  Eaton  have  been  in- 
volved in  a  program  that  strives  to  debunk  the  myths  and 

fairy  tales  about  business.  We  would  be  naive  to  think 
that  one  company  could  reverse  the  tides  of  public  opin- 

ion, but  we  believe  that  one  company  can  serve  as  a 
model,  or  a  catalyst  We  can  make  a  beginning. 

We  call  our  program  Conim/Pro,  short  for  commurii- 
ty  communication  program.  It  involves  180  Eaton  men 
and  women  including  every  officer  and  division 
manager  — and  obviously  bears  the  stamp  of  commit- 

ment from  our  management  After  the  program  was  in- 
augurated in  the  U.S.  our  Canadian  managers  de- 

manded, and  got,  a  program  that  addresses  itself  to  the 



286 

Canadian  public. 
Through  the  program,  these  men  and  women  have 

talked  about  business  to  some  55,000  people  in  more  than 
1,000  meetings,  and  more  important,  listened  and  dis- 

cussed business  with  students,  housewives,  community 
groups,  and  just  about  anyone  who  would  listen.  And  for 
every  speaker  our  own  employees  were  a  priority  group. 

The  presentations  are  based  on  simple  business  facts: 
profits,  productivity,  and  community  contributions. 
Aided  by  a  dozen  graphic  illustrative  charts,  each  speaker 
is  encouraged  to  add  his  own  inputs  and  experience  to  the 
brief  presentations.  The  presentations  are  designed  so 
that  at  least  half  of  the  time  allotted  can  be  spent  in  dis- 

cussion and  questions  and  answers.  Those  question  and 

answer  sessions  are  really  why  we're  there.  We  feel  we 
have  succeeded  if  the  presentations  evoke  lively,  even 
hostile,  discussion. 

Each  of  our  Comm/Pro  speakers  has  undergone  an  in- 
tensive three-day  training  conducted  by  an  outstanding 

group  of  instructors  from  Communispond,  a  subsidiary 
of  J.  Walter  Thompson.  The  training  gave  our  people  new 
confidence  in  their  ability  to  talk  to  groups  and,  more 
than  coincidentally,  has  resulted  in  a  surprising  increase 
in  the  level  of  internal  presentations. 

It  soon  became  evident  that  the  program  would  need 
a  full  time  coordinator  and  some  promotional  muscle. 
Groups  simply  did  not  come  banging  at  our  door.  We 
needed,  and  put  together,  a  program  to  develop  audi- 

ences, assign  speakers,  keep  them  continuously  informed 
and  to  assure  a  constant  feedback  from  the  classrooms 
and  meeting  halls  as  well  as  to  maintain  a  continuing 
audit  to  encourage  and  update  speakers.  In  some  cities 

we  ran  ads  saying,  "Spend  an  Hour  with  a  Capitalist." 
Groups  responded  and  found  that  the  "capitalist"  looked 
a  lot  like  the  guy  next  door — because  that's  just  who  he was. 

In  our  striving  to  teach  and  to  listen,  we  have  learned 
that  our  educational  system,  at  all  levels,  is  sadly  defi- 

cient in  preparing  young  people  for  business  careers,  or 
for  that  matter,  in  preparing  them  for  any  contact  with 
business. 

We  have  learned  that  one  business  person  and  a  room 
full  of  students,  or  housewives,  or  union  workers  have 
more  agreement  than  differences  about  what  can  bring 
about  a  better  quality  of  life  for  every  American. 

We  have  learned  that  the  program  has  a  tremendous 
and  immediate  impact  in  our  smaller  communities  and 
that  reaching  urban  audiences  takes  a  lot  more  planning 
and  coordinating,  but  can  be  done.  We  have  active  pro- 

grams with  public  and  parochial  schools  in  Cleveland, 
Detroit,  and  Philadelphia. 

We  don't  try  to  kid  ourselves  by  thinking  that  we  have 
upset  or  changed  public  attitudes. 

Our  goal  is  not  to  change  minds,  but  to  open  minds. 
We  have  seen  evidence  that  this  is  happening. 

In  addition  to  our  goal  of  getting  to  and  with  public 
audiences  with  Comm/Pro,  we  wanted  to  encourage 
o'lier  companies  and  groups  to  embark  on  similar  pro- 
gra  ns. 

While  we  have  not  sought  publicity  directly,  the 
program  has  been  publicized  widely  in  the  business, 
trade,  and  general  press  as  well  as  on  TV  and  radio,  re- 

sulting in  an  audience  of  millions. 
Some  800  companies  have  asked  for  information  on 

the  program,  which  we  have  supplied.  On  more  than  a 
score  of  occasions  we  have  sent  out  people  involved  in  the 

program  to  work  with  other  companies  in  their  pro- 
grams. Today,  we  know  of  some  twenty  companies  that 

have  embarked  on  active  programs  to  reach  the  public. 
Armco  Steel,  for  instance,  has  300  speakers  talking  to 
employee,  student,  and  community  groups. 

Most  recently,  a  story  about  our  program  appeared  in 
the  Financial  Times  of  London.  The  response  was  im- 

mediate and  exciting  and  recently  our  people  made  a 
presentation  to  seventy-five  English  and  European 
executives  on  how  to  reach  the  public.  It  seems  that  at- 

titudes about  business  have  no  nationality.  The  fairy  tales 
may  be  different  in  England  and  Europe,  but  they  are  just 
as  pervasive  and  damaging  as  our  own. 

I  didn't  come  here  today  simply  to  tell  you  about  our 
program .  I  want  you  to  join  it .  The  battle  rages  on  and  we, 
businessmen  and  women,  must  fight  back.  These  not  so 
funny  fairy  tales  about  business  can  become  real  horror 
stories  unless  we  all  get  to  the  task  of  getting  them  out  of 

print  and  out  of  mind. 
And  you,  the  corporate  communicators  in  this  room 

today,  are  just  the  people  to  do  it,  and  do  it  right. 

"The  other  day  one  of  our  women  in  world  headquar- 
ters, a  stalwart  in  our  Comm/Pro  program,  left  her  high 

rise  office  and  traveled  fifty  blocks  east  into  another 
world.  Her  assignment:  to  talk  to  a  group  of  Cleveland 

"...  what  I  suggest  takes  time  and 
energy  and  money.  It  takes  care  and 
planning — and  it  takes  top  man- 

agement leadership." 
high-schoolers  about  business  and  to  answer  their  ques- 

tions. They  asked  about  pollution  and  about  job  oppor- 
tunities and  about  what  business  was  doing  to  help  the 

city  and  most  of  all  they  asked  about  their  future. 
Finally  one  young  lady  raised  her  hand  and  asked  our 

speaker:  "Can  you  tell  me  how  I  can  get  rich,  like  you, 

when  you're  black,  like  me?" At  that  point,  my  friends,  communicating  began. 
If  we  don't  believe  in  and  have  confidence  in  the 

American  business  system,  then  this  is  the  biggest  room- 
ful of  hypocrites  since  the  Roman  Senators  stabbed 

Caesar.  But  if  we  do  believe  and  do  have  confidence,  then 

I  hope  that  we  also  have  the  guts  to  do  what's  necessary  to 
save  our  system.  For  that,  we  have  to  attract  the  Ameri- 

can people  to  lend  us  an  ear. 
It  would  be  nice  if  we  could  just  go  about  running  our 

businesses  and  people  would  leave  us  alone.  Today,  that 
kind  of  thinking  is  the  never-never  kind,  and  it  only  dis- 

tracts from  what  we  have  to  do  and  what  we  can  do. 
Sure,  what  I  suggest  takes  time  and  energy  and 

money.  It  takes  care  and  planning — and  it  takes  top 
management  leadership.  But,  at  a  time  when  four  out  of 
five  Americans  have  lost  confidence  in  the  American  bus- 

iness system,  it  would  be  sheer  irresponsibility  to  let  the 

matter  go  by  default,  I  can't  set  up  a  draft  board,  but  I 
sure  as  hell  hope  that  I  can  recruit  all  of  you  on  a  volun- 

tary basis. 
Perhaps,  as  you  look  at  the  size  of  the  problem  in  front 

of  us,  you  feel  dismayed,  even  frightened.  I  know  I  did. 
But  I  can  tell  you  this:  Eaton  took  the  plimge  three  years 
ago.  And  from  where  we  are  now,  I  can  tell  you  from  per- 

sonal experience:  "Come  on  in:  the  water's  fine." 
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Question  and  Answer  Period 

Q:  You  told  us  about  this  really  marvelous  program  of  com- 
municating with  the  American  people,  or  various  segments 

of  it.  What  is  Eaton's  attitude  toward  its  employees  becom- 
ing involved  either  in  appointive  offices  or  running  for  elec- 

tion, in  other  words,  getting  into  the  mainstream  of  the 
political  system? 

A:  I  can  answer  that  very  directly  and  say  we're  all  for  it. 
We  have  a  program  where  we  encourage  our  employees 
to  take  an  active  role  in  the  communities  in  which  they 

live.  We  feel  that  it's  a  direct,  job-related  responsibility  of 
our  managers.  I'm  pleased  to  say  that  the  best  example  I can  point  to  in  recent  weeks  is  the  case  of  our  director  of 
communication,  Dick  Stoddart,  who  was  asked  to  serve 
on  the  newly  constituted  Community  Transit  Board, 
which  has  been  put  together  to  try  to  bring  some  sort  of 
order  out  of  chaos  in  the  Third  Cleveland  Transportation 
System.  Dick,  just  before  I  left  the  office,  came  in  and 

said. "  Now  they  want  to  elect  me  president  of  the  board  " 
I  said,  "You've  got  a  hell  of  a  lot  to  do,  but  if  you  can  give 
the  leadership  that's  necessary,  go  to  it."  I  think  that 
probably  gives  you  the  best  answer  I  can  think  of. 

We  once  made  a  survey  and  followed  upon  it  —  to  see 
just  what  our  people,  not  only  our  management  people, 
but  all  of  our  people  throughout  the  factory  were  doing  in 
the  way  of  community  activities — and  we  were  just  ut- 

terly amazed  to  learn  of  the  number  of  people — some  of 

them  fjeople  you  wouldn't  think  of — who  were  taking 
real  community  leadership  roles.  To  me,  this  is  what  it's all  about. 
Q:  How  about  elective  office?  That  gets  a  little  tougher. 
A:  I  suppose  I  could  say  we  have  ser\ed  in  elective  offices: 
school  boards,  county  commissioners,  on  the  city  council. 

We  haven't  had  anybody  elected  recently  to  a  slate  or  fed- 
eral office;  but  I'm  sure  that,  if  one  were  to  aspire  to  that, 

we  would  try  somehow  to  work  it  out  so  that  he  or  she 
could  effectively  serve.  There  being  so  many  legal  ramifi- 

cations today,  I  don't  know  how  we'd  do  it,  but  we  would 
certainly  try  to  figure  it  out,  so  he  or  she  wouldn't  suffer during  that  period. 
Q:  Ho\^'  has  CommlPro  affected  your  own  collective  bar- 
gaining? 
A:  Well,  we  developed  a  new  program,  which  we  call 

"Earning  Philosophy,"  about  five  years  ago.  Most  of  our 
customers  up  to  that  time  had  been  m  the  industrial 
Northeast  or  Midwest,  and  we  found  ourselves  being 
shackled  by  long  standing  restrictive  work  practices  and 
very  militant  unions.  So  we  decided  to  move  an  engme 
parts  factory  back  to  the  middle  of  Kearney  in  Nebraska, 
which  is  in  the  middle  of  the  country,  in  the  cornfields  — 
and  we  decided  to  try  a  whole  new  approach.  We  decided 
it  Wits  time  that  we  returned  individual  dignity  to  each  of 
our  employees  We  put  everybody  on  salary  We  did  away 
with  time  cards  We  paid  for  absences  We  paid  for  tardi- 

ness. We  don't  have  any  union  in  that  plant,  and  we  don't 
have  any  unions  in  fifteen  plants  that  followed. 

We  have  developed  a  very  strong  communication 
program  in  those  plants.  I  would  say  that  our  Comm/Pro 
program  is  far  more  effective  in  some  of  those  plants  than 
in  some  where  there  was  strong  union  militancy  How- 

ever, we  keep  barTging  away.  I  don't  know  whether  it's 
that  or  the  fact  that  our  productivity  in  these  new  plants 
is  ranging  from  40  percent  to  60  percent  higher  than  it  is 
in  our  older  plants,  back  in  the  Michigan,  Ohio,  and  Wis- 

consin area,  or  whether  that's  due  to  dealing  with  part  of 

the  action.  We  also  now  begin  to  see  a  very  marked  im- 
provement in  productivity  in  some  of  the  other  plants.  I 

don't  know  whether  that's  part  of  Comm/Pro  or  a  realiza- 
tion that  their  jobs  are  on  the  line  unless  they  sit  down 

with  us  and  attempt  to  reach  a  mutually  beneficial  solu- 
tion to  some  of  these  restrictive  practices  that  maybe  will 

have  to  go  by  the  board.  I  think  it's  a  combination,  and  so 
far  we've  found  some  of  the  union  committees  among  our 
most  interested  audiences.  I'd  say  in  some  cases  they  are 
hostile,  but  in  some  cases  their  attitude  is,  "Gee,  I  wish 
we'd  known  this  a  long  time  ago.  " 
Q:  How  do  you  go  about  selecting,  within  the  company,  the 
communicators  that  spearhead  your  program?  Do  you  do 
this  by  level  of  organization? 
A:  Well,  I  guess  it  was  by  executive  edict.  At  first,  we  had 
every  officer  and  every  division  manager  in  every  plant. 
Then  we  went  to  department  heads  and  plant  people,  be- 

cause of  the  enthusiasm  that  the  program  has  developed 

and  the  existence  of  this  training  program.  I'd  say  that 
these  guys  at  Communistan,  Communispond,  under 
Kevin  Dailey,  have  just  done  an  absolutely  magnificent 
job  in  developing  the  program. 

We  put  about  fifteen  through  at  a  time,  and  it  takes 
three  days.  We  have  a  much  more  expansive  program 

that  I'd  like  to  talk  to  you  about,  but  this  one  did  the  job 
for  us.  and  developed  so  much  enthusiasm  that  we  have  a 
waiting  list.  We  continue  to  run  these  programs  I  was  not 
kidding  a  bit  when  I  said  that  the  people  up  there  in 

Canada  said,  "Dammit,  if  it's  good  enough  for  the  States, 
we  want  to  have  it  up  here" — and  now  our  people  in  Eng- 

land are  asking  for  it.  We  sort  of  woke  everybody  up  when 
this  fellow  came  over  and  wrote  up  the  story  for  the  Fi- 
nancial  Times  of  London.  I  was  challenged  to  debates  by 
several  of  the  more  vociferous  British  labor  leaders,  but  I 

conveniently  found  I  couldn't  get  away.  I  didn't  see  how  I 
could  win  that.  But  we're  going  ahead  with  this  program 
over  there.  I  will  say  it's  not  without  cost.  We  have  a 
rather  substantial  budget:  but  frankly,  we  feel  that  it's 
time  that  Eaton,  along  with  the  rest  of  you,  got  off  our  col- 

lective butts  and  got  out  and  fought  for  the  thing  that  re- 
ally made  this  countrv  what  it  is  There  has  been  more  re- 

strictive legislation  passed  in  the  last  five  years  than  in 

the  last  fifty — and  the  only  way  we're  going  to  slow  it  up 
is  if  we  get  the  facts  to  the  public. 

Let  me  tell  you  that  any  Congressman  or  any  person 
elected  to  office  is  pretty  sensitive  to  what  the  people 

back  home  are  thinking.  If  they're  all  mixed  up,  he's  going 
to  get  the  wrong  message  And  if  we  can  convert  a  few 

each  day,  it's  a  long,  hard  battle,  but  at  least  it  may  help turn  the  tide. 

O:  In  dealing  with  the  financial  press -let's  keep  it  local  for  a 
moment,  the  local  financial  press-  is  there  a  special  effort  or 
does  advertLstng  play  a  part  in  it?  I  find  the  local  financial 
press  cynical  to  advertising. 

A:  I  don't  find  that  Asa  matter  of  fact,  I  wrote  my  friend 
Tom  Vail,  editor  and  publisher  of  the  Cleveland  Plain 
Dealer,  the  other  day,  and  made  some  suggestions  about 
his  financial  page  —  which  I  considered  very  poor  I  was 
very  pleased  to  get  a  note  from  him  saying  I  was  abso- 

lutely right. 

I  think  we've  got  to  go  after  the  financial  press  people 
as  a  start.  They  seem  to  accentuate  the  negative  and  what 

we've  got  to  do  is  get  them  around  to  accentuate  the  posi- 
tive. But  they  aren't  going  to  do  it  unless  you  get  after 

them  and  give  them  the  facts.  If  you  can  get  to  the  right 

people  with  the  right  story,  you  have  a  chance.  It  isn't 
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going  to  happen  by  itself. 
Q:  Mr.  De  Windt,  the  National  Chamber  of  Commerce,  and 
the  National  Association  of  Manufacturers,  and  a  great 

many  other  organizations  have  been  trying  to  tell  the  so- 
called  American  business  story  for  years  and  years,  and  I 
think  virtually  everyone  in  this  room  belongs  to  an  organiza- 

tion that  supports-and  fairly  substantially -those  kinds  of 

organizations.  Why  do  you  think  the  approach  that  you're making  will  succeed  as  opposed  to  their  approach  ? 

A:  Well,  No.  1 ,  they  haven't  succeeded,  and  for  us  to  give 
up,  I  think,  would  be  a  mistake.  But  you  know,  business 
for  too  long  has  looked  to  the  Chamber  of  Commerce  and 
NAM  to  speak  for  it.  Unfortunately,  for  one  reason  or 
another,  which  I  cannot  explain,  in  spite  of  the  fact  that 
we  belong  to  both  organizations,  the  credibility  of  those 
organizations  has  not  been  established.  As  a  matter  of 
fact,  every  time  one  of  them  speaks,  you  get  the  reaction, 
what  are  these  fat  cats  after  this  time? 

On  the  other  hand,  Nader  can  get  up  and  make  the 
most  irresponsible  statements  and  claims  in  the  world, 
and  probably  50  percent  or  more  of  the  people  that  hear 
his  statement  say,  right  on.  And  the  same  is  true  for 

George  Meany  or  any  other  labor  leader.  And  frankly,  it's 
high  time  that  the  guy  that  sits  at  the  head  of  the  com- 

pany got  up  and  spoke,  and  didn't  send  out  the  word  that he  was  unavailable  for  comment  when  somebody  tried  to 
get  hold  of  him— high  time  that  he  confronted  the  press 

and  the  public.  The  time  has  come  when  we've  got  to 
explode  these  myths,  and  I  don't  think  it's  something 
we've  been  doing. 

I  think  the  business  leadership  has  got  to  do  it  them- 

selves. In  order  to  be  able  to  do  it,  they've  got  to  become 
informed,  they've  got  to  stick  their  neck  out,  and  they've 
got  to  take  chances.  Until  that  happens,  we're  not  going  to see  it. 
Q:  Can  I  comment  on  that?  I  think  both  organizations  be- 

lieve very  strongly  in  the  business  story,  but  it  seems  to  me 

that  they're  talking  to  themselves.  The  difference  in  this  is 
that  vi^e're  talking  to  the  public,  if  the  public  will  listen. 
A:  That's  true,  and  I  think  it's  true  whether  we're  talking 
politics  or  anything  else.  It's  always  true  that,  when  you 
get  together,  you  can  convince  yourselves  that  a  Barry 
Goldwater  can  get  elected,  if  you  only  talk  to  Republi- 

cans. But  if  you  get  out  in  the  real  world,  you  could  see 
what  was  going  to  happen.  The  same  thing  is  true  here. 

Q:  I'm  curious  about  the  program  you  mentioned.  Can  you 
tell  us  something  about  the  growth  and  the  size  of  the  staff 
and  the  budget? 
A:  They  are  a  little  smaller  today  than  they  were  last 

week.  I'd  better  say  that  before  you  hear  about  it  a  week 
or  two  from  now,  and  say,  why  didn't  that  guy  level  with 
us?  He  told  us  only  the  good  side  of  the  thing. 

We've  had  a  rather  tremendous  growth  in  our  staff.  I 
know  when  I  became  vice  president  and  director  of  sales 

of  Eaton  in  1960,  Bob  Whitney  wasn't  there.  He  was  work- 
ing for  Yale  &  Towne.  We  had  one  fellow  who  was  handl- 
ing our  advertising  on  a  sort  of  catch-as-catch-can  basis, 

and  we  retained  an  outside  public  relations  firm — a  very 
personable  man,  who  spent  part-time  working  with  us  on 
writing  up  our  earnings  reports.  I  would  say  that  we  have 
now,  in  our  combined  public  relaitons  and  communica- 

tion department,  close  to  forty  people,  and  that  includes 
internal  communications,  which  we  consider  as  vital  as 
external.  Bob  joined  us  with  Yale,  and  heads  up  our  ad- 

vertising and  corporate  identity  program.  He  has  a 
number  of  people;  public  relations  has  a  group.  We  have 

experts  in  video  and  audio  technology,  and  we  do  about 
everything  ourselves  these  days.  Of  course,  we  use  out- 

side advertising  help,  but  most  of  our  publications,  and 
so  forth,  are  developed  internally,  and  many  of  them  are 
printed  internally. 

Our  budgets,  by  that  score,  have  increased  tremen- 
dously. I  will  say  that  in  the  last  few  weeks,  because  of  the 

general  business  condition,  we  have  reduced  our  corpo- 

rate budget  by  about  10  percent  for  the  year.  We've  kept 
the  basic  program,  but  frankly,  to  adjust  to  the  times, 

we've  had  to  look  every  place.  But  we  have  left  our  total 
internal  communication  program  untouched — and  we 
have  not  cut  our  Comm/Pro  budget. 
Q:  Eaton  is  certainly  well  known  for  very  high  employee 

morale  and  it's  obvious  why.  You  also  have  a  program  for 
political  contributions  from  your  employees? 

A:  Yes,  we  do.  And  I  trust  it's  leaked.  We  have  a  voluntary 
contributions  program.  I  think  we  have,  so  far,  about  800, 
mostly  our  key  people.  We  have  come  up  with  what  we 
think  is  a  fair  share  contribution.  It  is  completely  volun- 

tary. We  do  provide  a  payroll  deduction  plan  that  goes 
from  a  quarter  of  a  percent  up  to  one  and  a  half  percent  of 
total  compensation.  Those  are  the  fair  share  levels.  The 
funds  go  into  the  trustee,  which  is  the  local  bank,  and  only 
the  employee  himself  has  a  right  to  disburse  those  funds. 
They  are  disbursed  directly  by  the  trustee  to  the  recipient 
or  the  check  comes  back  to  the  individual,  and  he  himself 
can  present  it.  We  have  tried  to  encourage  our  people  to 
believe  that  they  have  a  very  direct  responsibility  in 
maintaining  an  active  two-party  system.  I  would  have  to 

guess,  although  I  don't  know,  that  the  majority  of  our 
funds  do  go  to  those  who  are  advocates  of  the  free  enter- 

prise system. 
We  get  no  reports  on  the  candidates  to  whom  the  con- 

tributions are  made  or  by  whom.  This  way,  by  having  this 
individual  fund,  we  find  that  when  solicitations  are  made 
by  either  party,  for  any  type  of  candidate,  the  person  is 
much  more  apt  to  give  if  he  knows  that  he  has  a  few 

hundred  dollars  in  an  account.  He  doesn't  have  to  worry 
what's  going  to  happen  to  this  week's  budget  if  he  makes  a 
contribution.  This  is  our  program.  We  hope  to  expand  it, 

but  we're  moving  slowly,  and  we've  encouraged  others. 
Having  been  a  finance  chairman  in  the  community,  I 
know  how  hard  it  is  these  days  to  get  people  to  look  favor- 

ably upon  this. 
Q:  Did  I  understand  you  correctly,  during  your  speech,  that 
you  were  able  to  add  national  television  to  your  advertising 
budget,  without  increasing  the  budget? 

A:  That'sexactly  what!  said.  Bob  Whitney  may  take  issue 
with  what  I  said.  I  think,  the  first  two  years  that  we 
moved  into  our  program,  we  had  television.  We  did  a  far 
better  job  of  coordinating  our  efforts.  We  stopped  picking 
up  a  magazine  and  finding  five  unrelated  Eaton  ads  in  it. 
By  consolidation  and  spreading  out,  we  were  able  to  do  a 
much  more  effective  job,  I  think,  using  the  print  media  as 
well  as  television.  In  the  first  two  years,  we  held  our 

budget  exactly  stable.  And  I  wasn't  kidding  when  I  said some  of  our  friendly  competitors  raised  hell,  saying, 

"You're  going  berserk,  you're  making  us  look  bad."  I'd 
have  to  say  that  it  took  about  six  years  for  me  to  be  con- 

vinced that  a  company  like  Eaton  should  be  on  television. 

But  someone  finally  convinced  us  that  people  don't  spend all  their  time  reading  newspapers  and  magazines,  that  a 
good  share  of  the  time  is  spent  looking  at  television,  and 
that,  if  we  could  get  the  right  programs,  perhaps  we  could 
make  a  more  significant  impact. 
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municate  orally  or  whether  you  communicate  by  your 

conduct.  And  I  should  also  point  out  that  collective  bar- 
gaining today,  not  originally,  but  today,  is  a  joint 

decision-making  process,  with  the  name  of  the  game 
being  agreement  The  way  our  laws  are  structured,  the 
way  the  practice  and  procedures  of  collective  bargaining 
are  conducted,  the  aim  and  purpose  is  an  agreement,  an 
agreement  on  w  ages,  hours,  and  working  conditions  for  a 
period  of  years  at  the  end  of  which  time  the  agreement  is 
renegotiated 

Although  they  don't  always  succeed,  the  laws  are  de- 
signed to  precipitate  bargaining  in  good  faith  within  the 

framework  of  certain  Marquis  of  Oueensberr>  type  rules, 
all  designed  to  bring  alx>ut  an  agreement. 

Now.  an  agreement  is  a  joint  decision,  and  before  you 
make  a  joint  decision,  you  have  to  make  an  individual  de- 

cision, and  then  ultimately  you  have  to  make  the  same 
decision  as  the  other  fellow  makes,  so  that  when  you  talk 
about  comf^unication  in  collective  bargaining  you  are 
talking  about  the  communication  of  a  series  of  decisions. 
Incidentally.  I  am  not  talking  today,  although  I  could  very 
well  about  communication  where  there  is  no  union, 
where  conceivably  the  employees  are  seeking  to  organize 
That  involves  one  type  of  communication  Nor  am  I  talk- 

ing about  the  administration  of  the  agreement  that  is  en- 
tered into  collectively  This  is  another  matter  which  in- 
volves communication  I  intend,  instead,  to  zero  in  on  the 

process  of  communication  in  negotiation  of  an  agree- 
ment I  think  perhaps  this  will  give  me,  m  the  short  time 

available,  a  better  opportunity  to  analyze  the  elements, 
and  thereby  give  you  some  insights  into  the  problems  of 
communication  in  collective  bargaining  that  may  have 
more  general  application 

Incidentally  there  are  some  150.000  collective  bar- 
gaining agreements  in  the  United  States,  covering  20 

million  employees,  and  they  are.  for  the  most  part,  lo- 
cated in  six  heavily  industrialized  states.  New  York. 

Pennsylvania  Ohio.  Michigan  Illinois,  and  California 
Some  of  your  companies  are  unionized  and  some  are  not, 
but  I  hope  that  what  I  have  to  say  about  the  decision  mak- 

ing in  the  collective  bargaining  process  will  be  instruc- tive to  all  of  you 

To  repeat  collective  bargaining  is  a  joint  decision- 
making process,  conducted  through  communication. 

However  you  don  t  start  out  with  an  agreement  You 
start  out  with  a  position,  and  a  position  that  has  to  be  tak- 

en, and  that  involves  a  decision  In  trying  to  analyze  the 
process  I  think  it  might  be  instructive  and  useful  to  use 
the  terms  newspaper  people  do  in  describing  how  to 
frame  a  story  They  say  you  should  have  in  your  story  the 
who,  the  what,  the  when,  the  where,  the  how,  and  the  why 
of  a  story  That  might  be  applied  to  the  decision-making 
process  and  the  communicating  process  of  collective bargaining 

I  have  been  thinking  ever  since  Fortune  was  kind  enough 
to  invite  me  to  come  here  and  talk  to  this  seminar  on  Cor- 

porate Communications,  just  how  my  particular  thing, 
which  is  collective  bargaining,  would  fit  in  with  your 
program,  and  how  what  I  could  say  might  be  of  use  and 
interest  to  you  I  was  impressed,  in  that  respect,  by  the 
definition  of  corporate  communication  Jim  Hoefer  gave 
at  the  outset  of  this  conference,  namely,  that  it  consisted 
of  any  public  statement  that  fairly  represents  the  position 
and  the  purpose  of  the  company  And  I  thought  about  how 
the  fair  statement  of  purpose  and  position  by  companies 
fits  into  collective  bargaining,  where  you  are  essentially 
and  primarily  dealing  w  ith  your  employees  who  are  part, 
of  course,  of  the  relevant  audience  that  you  seek  to  reach 
through  your  communication 

I  recall  in  that  regard,  a  set  of  recommendations  I 
made  in  1965  in  a  dispute  between  the  New  York  Times 
and  the  Newspaper  Guild,  which  had  resulted  in  a  strike 
of  some  twenty-five  or  thirty  days  My  recommendations, 
which  came  near  the  end  of  this  dispute  were  rejected  by 
the  Newspaper  Guild  This  was  reponed  extensively  on 
radio  and  television  all  through  the  night  and  into  the 
early  morning,  and  the  repons  also  stated  that  the  New 
York  Times  had  not  taken  a  position  on  the  recommenda- 
tions 

Now,  the  thing  about  recommendations  that  I  should 
mention,  as  distinguished  from  the  decision  of  an  arbitra- 

tor, which  is  final  and  binding  is  that  recommendations 

are  effective  in  resolving  a  dispute  only  if  they're  ac- 
cepted If  they're  rejected,  obviously  they  haven't  served their  purpose  And  in  this  instance,  my  recommendations 

had  been  rejected  by  the  Newspaper  Guild,  and  the  Times 
had  not  spoken 

When  I  heard  this  on  the  radio  early  in  the  morning,  I 
immediately  called  the  Ne^*  York  Times  and  said  would 
you  please  do  yourself  and  me  a  favor.  And  they  said, 
what  is  that'  I  said,  reject  my  recommendations  But 
they  said  they  were  fair  and  reasonable,  why  should  we 

reject  them'  I  said,  because  there  is  no  chance  there  will 

be  a  settlement  on  those  terms  if  you  don't  reject  it  And 
within  about  ten  minutes.  I  heard  on  the  radio  a  quota- 

tion from  the  Times,  this  time  a  statement  saying  that  the 
New  York  Times  had  rejected  my  recommendations  and 
had  said  they  went  far  beyond  anything  that  was  reason- 

able or  fair  or  sensible  And  I  breathed  a  sigh  of  relief  Two 
days  later,  the  Guild  and  the  Times  accepted  the  recom- 
mendations 

How  do  you  make  a  fair  statement  of  your  position 
and  purpose  in  collective  bargaining,  and  how  do  you 
communicate  your  position  in  collective  bargaining?  I 
should  fwint  out  that  collective  bargaimng,  being  a  rela- 

tionship between  labor  and  management,  is  totally  de- 
pendent on  communication,  because  you  can  t  have  a  re- 

lationship without  communicating,  whether  you  com- 
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The  first  question,  of  course,  is  what  do  you  want  to 
communicate?  That  applies,  not  simply  to  collective  bar- 

gaining, but  to  all  corporate  communication.  What  is  it 
that  you  want  to  communicate?  Then  you  have  the  ques- 

tion of  who  decides  what  it  is  you  wish  to  communicate. 
Who  do  you  communicate  it  to?  How  do  you  communi- 

cate it?  When  do  you  communicate  it?  Where  do  you 
communicate  it?  And  why  do  you  communicate  it? 

In  our  collective  bargaining  tradition,  the  focal  point 
is  the  so-called  bargaining  table,  and  the  procedures  to 
gear  up  for  it,  under  rules  that  say  that  bargaining  must 
begin  some  sixty  days  before  the  expiration  of  a  contract 
when  demands  are  served  and  counterdemands  can  also 
be  served.  Both  parties  prepare  for  this  process,  which  in 
many  companies,  in  fact  all  companies,  involved  in  col- 

lective bargaining  is  a  very  important  and  often  traumat- 
ic biannual  or  triannual  experience. 

The  practice  is,  of  course,  for  both  sides  to  prepare  in- 
itial positions  in  advance.  Now,  within  the  company, 

there  is  a  decision-making  process.  I  would  assume  that 
usually  it  is  the  chief  executive  officer  who  makes  the  ul- 

timate decision  on  what  the  company's  position  is  to  be. 
However,  it  is  rare  that  the  chief  executive  officer  com- 

municates that  position  at  the  collective  bargaining  ta- 
ble. There  is,  usually,  a  spokesman  for  the  company,  most 

frequently  the  industrial  relations  director,  who  does  the 
communicating.  But  he  does  not  necessarily  have  the 
decision-making  power  beyond  the  decision  that  has 
been  agreed  to  in  advance.  And  this  decision  is  not  likely 
to  be,  nor  it  is  intended  to  be,  the  final  decision.  Nor,  for 
that  matter,  is  the  communicating  process  confined  to  the 
bargaining  table  even  though  the  purpose  of  the  activities 
of  the  bargaining  table  is  to  precipitate  a  joint  agreement. 
But  it  is  very  rare  that  agreements  are  reached  at  the  bar- 

gaining table.  The  reason  for  that,  I  think,  can  be  found,  if 
you  analyze  what  is  involved,  in  that  we  have  in  collective 
bargaining  a  decision-making  process  involving  groups, 
rather  than  individuals,  and  group  bargaining  and  group 
decision  making  are  entirely  different  from  individual 
bargaining  and  individual  decision  making. 

The  process  of  group  decision  making  must,  obvi- 
ously, involve  all  parts  of  the  groups  that  have  any  input 

into  the  decision.  Further,  since  the  parts  of  the  group  are 
not  necessarily  in  the  same  place  at  any  one  time,  there 
must  be  communication  between  and  among  them. 

That  communication  process  is  a  lot  simpler  on  the 

company's  side,  although  it  gets  a  little  sticky  and  be- 
comes complicated  where  there  is  more  than  one  com- 

pany on  the  employer's  side,  where  there  is  multiple 
company  bargaining.  Then  the  process  of  decision  mak- 

ing between  and  among  the  companies  can  get  rather 
sticky.  Indeed,  I  recall  Walter  Thayer,  who  represented 
Jock  Whitney  and  the  New  York  Herald  Tribune  in  some 
newspaper  negotiations  in  which  I  was  involved,  saying 
that  getting  a  decision  out  of  the  Publishers  Association  of 
New  York  was  like  walking  in  a  barrel  of  molasses.  And 
that  was  a  problem.  But  for  the  most  part  decision  mak- 

ing on  the  employee's  side  is  comparatively  less  compli- cated because  communication  can  be  internal,  it  can  be 
in  a  room,  it  can  be  direct  between  the  people  that  do  the 
decision  making.  But  I  do  point  out  to  you  that  it  is  an 
oversimplification  of  the  decision  making  and  com- 

municating process  to  think  of  either  the  company  or  the 
union  as  entities  by  themselves,  rather  than  as  a  complex 
of  people  who  have  an  input  into  the  decision  making 

I  pointed  out  before  that  the  chief  executive  officer, 
who  probably  makes  the  final  decision  on  the  yes  or  the 
no  of  what  goes  into  the  agreement,  is  not  at  the  bargain- 

ing table.  He  does  not  feel  the  pressure  of  the  bargaining 
table  and  the  arguments  that  are  made.  Nor  does  he  ex- 

perience the  inevitable  reluctance  to  appear  unreasona- 
ble in  response  to  the  pressures  of  the  bargaining  table. 

When  an  argument  is  made,  your  capacity  to  say  no 
exists,  but  there  is,  in  the  minds  of  most  people,  a  reluc- 

tance to  merely  say  no  without  offering  a  reason.  And  it's 
a  lot  easier  to  offer  a  reason  when  you're  back  in  the 
executive  chamber  and  there's  nobody  shouting  at  you, 
than  to  offer  a  reason  when  there  is  somebody  at  the  bar- 

gaining table  pounding  away.  And  very  often  you  find 
that  the  spokesman  for  the  chief  executive  officer  begins 
to  negotiate  a  little  bit  with  the  chief  executive  officer  in 
order  to  strengthen  his  ability  to  return  to  the  bargaining 
table  and  to  be  more  relevant,  to  be  more  reasonable,  to 
be  more  decisive  in  his  arguments. 

However,  it  is  of  particular  importance  to  you,  in  the 
matter  of  corporate  communication  in  collective  bar- 

gaining, to  look  at  the  decision-making  process  on  the  un- 

ion's side.  And  that  is,  indeed,  very  complicated.  It's 
further  complicated  because  we  haven't  yet  got  clear  in 

"...  I  must  underscore  the  impor- 
tance of  communication  of  the 

company's  position  in  collective 
bargaining  in  a  form  that  reaches  the 

employees." our  own  minds  whether  we  prefer  a  decision  maker  on 
the  union  side  who  can  say  yes  or  no,  or  whether  we  be- 

lieve that  everybody  should  participate,  the  everybody 
being,  most  particularly,  the  employees.  In  the  final 
analysis,  the  most  relevant  audience  is  the  employees, 
and  the  way  the  bargaining  process  is  conducted  is 
largely  for  their  edification.  Further,  they  must,  in  some 
way,  most  often  through  ratification  of  what  is  agreed  to, 

participate  in  the  joint  decision-making  process  in  collec- tive bargaining. 

That  being  so,  1  must  underscore  the  importance  of 

communication  of  the  company's  position  in  collective 
bargaining  in  a  form  that  reaches  the  employees.  The 
problems  that  I  see  in  that  regard  stem  from  the  fact  that 
both  sides  start  out  with  positions  in  bargaining  which 
both  know  are  not  their  final  positions.  Rather  they  rep- 

resent decisions  deliberately  made  which  both  sides  rec- 
ognize the  need,  in  this  process  as  it  has  developed,  of changing. 

Incidentally,  it  is  possible  at  the  bargaining  table  to 
work  out  problems  of  restrictive  practices  that  Del  de 
Windt  referred  to.  It  is  not  easy  but  it  can  be  done.  It  is  not 

easy  because  it's  not  easy  to  change  habits  and  practices 
once  they've  developed.  It's  a  lot  easier  to  start  all  over 
again,  as  the  Eaton  Corporation  has  found,  than  to  make 
changes. 

But  it  is  possible,  through  the  bsirgaining  process,  to 
make  changes.  I  would  point  out  that  the  New  York 
Times,  and  the  New  York  Daily  News,  and  the  New  York 
Post  have  recently  entered  into  an  agreement  with  the 

Printers'  Union  removing  every  single  restrictive  prac- 
tice that  the  International  Typographical  Union  de- 

Theodore  W.  Kheel 
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veloped  since  Horace  Greeley  first  started  publishing  the 
New  York  Tribune  in  1840  or  thereabouts.  They  paid  a 
price  for  it.  The  price  was  a  lifetime  guarantee  of 
employment  for  the  existing  staff  plus  incentives  to  retire 
at  an  early  date,  but  the  employees  are  retiring.  The  staff 
is  decreasing  in  size  and  the  newspaper  s  costs  are  coming 
down  in  that  way  But  a  lifetime  guarantee  is  a  very  sub- 

stantial obligation.  It  carries  with  it  a  wish  tocontinue  in 

business  in  perpetuity,  because  unless  you  do,  you  won't be  able  to  fulfill  the  obligation. 
Now  we  come  to  the  question  of  how  you  communi- 
cate with  the  rank  and  file.  Bear  in  mind  that  they  are  not 

at  the  bargaining  table  Nor  can  they  be  as  a  practical 
matter  That  is  why  the  law  commands  that  the  bargain- 

ing be  done  with  the  representatives  of  the  employees. 
Being  a  group  relationship,  collective  bargaining  has  to 
be  conducted  through  representatives  And  it  is  at  the 
bargaining  table  that  the  information  is  exchanged 

From  there,  the  information  goes  to  the  rank  and  file 
through  the  representatives  This  may  be  done  at  meet- 

ings or  through  other  means  of  communication.  It  is  often 
done,  in  the  case  of  large  groups,  through  the  newspapers 
and  the  other  media  But  they  are  not  particularly  in- 

terested in  the  communication  problems  of  either  the 

company  or  the  union  They're  interested  in  getting  the story  that  is  important  to  the  public  As  a  result,  skilled 
representatives  of  both  labor  and  management  have 
learned  how  to  send  their  message  along,  a  little  carrier 
pigeon,  with  the  information  that  is  made  public  for  the 
benefit  of  the  newspaper  readers,  not  for  the  benefit  of  the 
relevant  audience  in  collective  bargaining,  the 
employees 

There  are  lotsof  methods  of  communicating  with  the 
representatives,  apart  from  the  bargaining  table  A  tele- 

phone call  can  be  a  very  important  instrument  of  com- 
munication with  the  representatives  of  the  employees 

Off  the  record  meetings,  which  take  place  more  fre- 
quently than  not  in  collective  bargaining,  are  another 

means  of  communication  with  representatives 
As  I  said  before,  even  though  the  focal  point  of  the 

communicating  and  decision-making  process  is  the  bar- 

gaining table,  it's  \er\  difficult  for  a  representative,  a 

"...  What  we  have  to  recognize  in 
the  communication  process  of  col- 

lective bargaining,  a  group  relation- 

ship, is  that  groups  don't  think  the 
same  way  as  individuals." 
commitlec.  a  spokesman  or  various  officials  of  the  com 
pany  or  union,  who  come  to  the  table  with  a  position  pre 
viously  taken,  to  arrive  at  a  new  position  at  the  bargain 
ing  table.  Usually  what  happens  is  that  arguments  are 
made,  there  is  a  give  and  take,  and  then  a  recess  to  refor 
mulate  and  to  restate  Then  comes  the  question  of  how 
does  this  reformulated  and  restated  position  get  com 
municated  to  the  most  relevant  group,  the  rank  and  file 
who  are  not  present  Further,  it  becomes  very  important 
to  have  that  communication  timely,  because  in  this  pro- 

cess of  group  decision  making  that  goes  through  stages  of 
development  in  which  changes  take  place,  what  you  find 
is  that  although  the  changes  themselves  are  logical  and 

flow  from  the  discussions,  when  they're  communicated 

back  to  the  rank  and  file,  at  an  unsuitable  inter\'al.  they 
can  be  shocking.  By  that  I  mean  that  if  positions  have 
gone  through  too  many  changes  and  appear  totally  dif- 

ferent in  kind  and  quality  from  the  position  originally 

taken,  you've  got  the  shock  of  the  unkiiown.  the  shock  of 
the  new  and  different,  and  that  usually  results  in  misun- 

derstanding and  confusion. 
What  we  have  to  recognize  in  the  communication 

process  of  collective  bargaining,  a  group  relationship,  is 

that  groups  don't  think  the  same  way  as  individuals.  For 
one  thing,  they  cant  think  as  fast  as  individuals.  There- 

fore it  is  undesirable  to  hurry  up  the  bargaining  process 
or  the  process  of  group  decision  making. 

This  produces  frustration  that  many  chief  executive 
officers  experience  with  demands  that  are  unreasonable 
and  excessive,  when  they  have  problems  to  face,  particu- 

larly nowadays,  because  of  the  economy.  They  see  clearly 
the  thing  to  do.  The  reluctance  and  unwillingness  of  the 
other  side  to  see  the  problem  produce  terrible  frustration, 
especially  the  inability  to  get  to  the  solution  quickly.  This 
becomes  a  very  annoying  and  instating  thing.  Neverthe- 

less we  have  to  recognize  that  the  group  cannot  come  to 
the  point  of  decision  making  in  the  same  way  that  an  in- 

dividual can.  You  just  can't  sit  down  with  someone,  even if  a  union  leader  is  available  for  that  purpose,  and  say, 

look,  here  it  is,  it's  as  clear  as  a  bell  that  unless  you  do  this, 
your  people  are  ultimately  going  to  get  laid  off. 

And  even  if  you  do  do  that .  and  even  if  the  representa- 
tive  IS  convinced,  he  has  the  problem,  m  turn,  of  convinc- 

ing his  membership.  Very  frequently  I  have  found  that 
union  leaders  have  an  ambivalent  position  in  such  cir- 

cumstances. They  want  to  protect  the  jobs  of  their  mem- 

bers but  they  want  to  get  re-elected  and  they  don't  want 
to  suffer  a  defeat  by  making  demands  that  are  unrealiza- 

ble. Sometimes  they  will  encourage  the  employer,  di- 
rectly or  indirectly,  to  take  a  strong  position  so  that  the 

rank  and  file  will  know  that  it  isn't  simply  a  bed  of  roses  to 
go  in  there  and  say  we  want  more 

In  that  regard.  I  would  point  out  that  communication 
in  this  resp>ect.  through  the  various  mechanisms  that  I 
have  briefly  mentioned,  is  under  way,  is  taking  place, 
even  when  you  say  nothing  Saving  nothing  is  a  com- 

munication as  well  as  saying  something.  Further,  you  are 
communicating  by  your  acts  probably  more  effectively 
than  you  communicate  by  your  words 

For  better  or  for  worse,  the  rank  and  file  employees  in 
this  country  do  not  believe  corporate  financial  state- 

ments The  arguments  frequently  made  by  companies  in 

collective  bargaining  that  we  can't  afford  this,  that  we're losing  money,  or  that  this  will  make  us  noncompetitive 
smce  our  prices  will  have  to  rise  and  so  forth,  fall  on  deaf 
ears  Rightly  or  wrongly,  the  rank  and  file  of  this  country 
believe  that  you  can  do  anything  with  a  financial  state- 

ment I  must  say  that  there  is  a  basis  for  that  conclusion, 

and  when  1  say  that.  I  don't  mean  in  any  way  to  question 
the  integrity  of  financial  statements  But  there  are 
methods  of  accounting,  perfectly  proper  that  can  mis- 

lead and  confuse  For  example,  a  company  that  I  am  as- 
sociated with  just  switched  bx>m  UFO  to  LIFO.  As  a  re- 

sult, our  earnings  declined  by  $1  50  a  share,  but  we  made 
six  additional  million  dollars,  which  we  now  have  in  our 
treasury .  This  represents  a  ver>  substantial  advantage  to 
us  But  could  we  say  that  we  are  in  a  difficult  financial 
position  because  our  earnings  have  dropped  by  $1.50  a 
share? 

The  rank  and  file  doesn't  understand  the  difference 
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between  FIFO  and  LIFO  but  they  do  have  an  idea  about 

financial  statements.  When  a  company  says  we're  not 
making  money,  it's  not  believed.  However,  what  is  be- 

lieved is  action.  It  is  interesting  to  me,  and  I'm  not  ad- 
vocating this  as  a  matter  of  establishing  credibility,  that 

General  Motors  and  Chrysler  and  Ford  have  laid  off 
200,000  employees  without  any  effective  challenge, 
without  any  challenge  at  all  from  the  union,  without  any 
complaint  by  Leonard  Woodcock  that  GM  and  Ford  and 
Chrysler  have  done  something  wrong.  The  union  is  ad- 

dressing complaints  to  Washington,  together  with  Mr. 
Ford,  Henry  Ford,  that  is,  and  that,  of  course,  is  the 

proper  place  for  them  to  go.  (Indeed,  I  heard  Mr.  Wood- 
cock on  television  say  that  it  was  uneconomic  for  the  au- 

tomobile industry  to  cut  prices,  because  it  couldn't  afford to  turn  out  cars  at  a  lower  price.) 
The  rank  and  file  believe  the  layoff  action.  They  un- 

derstand from  the  layoffs  that  the  companies  are  in  fi- 
nancial difficulty.  They  would  not  have  believed  it  if  they 

were  merely  told  the  financial  information.  I  may  have 
overemphasized  this  point  because  I  have  stated  the  two 
extremes,  but  I  mention  this  to  indicate  that  in  the  com- 

municating process,  it  is  not  simply  what  you  say;  it's also  what  you  do. 

Question  and  Answer  Period 

Q:  Without  getting  you  too  deep  into  it,  how  about  parity,  a 
practical  problem  in  New  York? 
A:  It  is  a  problem,  not  only  in  New  York,  but  in  any 
multi-union  situation,  and  indeed  it  is  a  problem  within  a 
single  union  situation,  because  nothing  disturbs  people 
more  than  unequal  treatment.  It  takes  the  form,  or  is  ex- 

pressed by  such  words  as  discrimination,  inequities,  and 
so  forth.  I  have  found  over  the  years  that  workers  are 
more  disturbed  by  getting  less  than  somebody  alongside 
them  than  they  are  by  getting  a  lower  rate  of  pay.  They 
would  sooner  accept  lower  pay  than  disparate  treatment 
with  their  peers.  They  feel  that  if  the  other  guy  is  getting 

it,  why  shouldn't  I?  And  you  find  the  same  problem  be- 
tween and  among  unions.  New  York  City  moved  into  col- 

lective bargaining  in  the  1960's  and  discovered,  all  of  a 
sudden,  that  it  had  a  multiplicity  of  unions,  and  that  each 
one  had  to  prove  that  it  was  at  least  as  good  as,  if  not  bet- 

ter than,  the  other  and  therefore  was  seeking  more  than 
the  next  union  was  getting. 

The  fact  is,  however,  that  from  a  practical  point  of 
view,  at  some  point  a  relationship  has  to  be  estabhshed. 
Whether  it  has  total  equity  or  not,  you  have  to  stick  with 

it.  I  think  we're  at  that  point  in  the  relationships  in  the 
City  of  New  York.  The  railroad  industry,  construction  in- 

dustry, the  newspaper  industry,  and  many  other  indus- 
tries have  the  same  problem.  As  a  result,  they  always  take 

the  view  that  once  they  settle  with  one  organization, 

that's  it.  They  must  remain  firm.  It's  a  matter  of  course. 
Q:  What  do  you  think  of  the  continuing  direction  of  fringe 
benefits? 

A:  At  this  point  I  think  the  emphasis  will  be  on  wages, 

rather  than  on  fringe  benefits.  Perhaps,  also,  we're  near 
the  end  of  the  line  on  new  fringe  benefits,  but  not  neces- 

sarily on  the  level  of  fringe  benefits.  So  we  will  have  pres- 
sures in  that  direction  when  the  opportunity  exists. 

With  regard  to  wages,  to  my  way  of  thinking  the  most 
significant  factor  is  not  so  much  the  union-management 
relationship,  although  that  is  a  factor  of  significance,  as 
the  state  of  the  job  market.  We  had  far  greater  pressures 

during  the  late  1960's  and  early  1970's  when  there  were 
manpower  shortages. 

But  you  find  that  the  pressures  for  economic  im- 
provements diminish  when  the  prospect  of  unemploy- 

ment exists.  I  don't  advocate  that  as  a  way  of  shrinking 
economic  costs,  but  it  is  a  reality  of  collective  bargaining. 

Q:  Would  you  forecast  what  you  think  Dunlop  will  do  re- 
garding wage  freeze? 

A:  Dunlop  is  a  pragmatist.  Hell  do  whatever  he  can  get 

away  with.  He's  a  pretty  good  operator.  In  the  building 
construction  industry  he  had  influence  restraining  some 

of  the  wage  pressures  at  a  time  when  they  were  tremen- 
dous. On  the  other  hand,  he  knows  the  limitations  of  what 

he  can  do.  I  doubt  very  much  that  he  will  go  for  wage  and 

price  controls  because  the  reality  of  it  is  that  the  un- 
employment situation  acts  as  a  counter  force  on 

economic  forward  thrusts.  And  also,  you  see,  the  notion 
that  collective  bargaining  is  an  inflationary  force  calls  for 

some  analysis.  Unions  are  an  inflationary  force,  obvi- 
ously. They  exist  to  get  more  money  for  their  members, 

and  if  they  didn't  try  to  do  that,  the  leadership  would  be 
changed.  But  employers  don't  exist  for  the  purpose  of 
making  wage  increases,  and  generally  they  will  seek  to 
resist  them.  They  are  not  always  successful.  They  may 
have  to  face  a  strike  as  a  consequence.  But  the  collective 
bargaining  process  is  not.  per  se.  an  inflationary  process. 

What  it  is,  however,  is  a  process  by  which  the  lower 
pay  and  the  middle  pay  workers  tend  to  do  better  than 
the  skilled  workers.  This  was  most  critical  in  an  earlier 

period,  after  the  CIO  in  its  inception  in  the  1930's  had pursued  a  policy  of  cents  per  hour  increases  instead  of 
percentage  increases.  That  altered  the  relative  differen- 

tials within  a  plant  between  skilled  and  unskilled. 

During  the  1960's  the  practice  changed  pretty  much 
to  percentages,  which  maintained  relative  differentials 
by  granting  greater  increases  to  the  skilled,  as  compared 
to  the  unskilled.  Nevertheless,  the  collective  bargaining 
process  has  tended,  over  the  years,  to  be  more  beneficial 
to  the  lower  paid  worker.  You  will  find,  if  you  analyze  the 
scales  of  nonunion  companies,  that  they  tend  to  stretch 
out  more.  They  pay  less  to  the  lower  paid  worker  and 
more  to  the  skilled  worker,  for  better  or  for  worse.  So  we 

have  to  look  at  the  job  mcu-ket,  analyze  the  job  m£u-ket.  as 
well  as  the  bargaining  process,  in  deciding  what  the  in- 

flationary impact  of  wages  might  be.  At  a  time  when  you 

have  unemployment  climbing  to  10  percent  I  don't  think 
we're  about  to  get  into  a  wage  and  price  stabilization 

program. 
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Cotpoiate  Communicatiofis 
and  Pkiblk  Attitudes 
Ben  J.  Wattenberg 
Business  Coiisidtanl 
afui  Author  of  Ihc  Real  America 

Tcxlay  I  wanted  to  talk  about  what  has  happened  in  the 
United  States  in  the  last  dozen  or  so  year^.  with  the  idea 
that  in  reviewing  it,  I  might  suggest  a  strategy  for  busi- 

ness in  the  second  half  of  the  1970's.  Moreover,  that  hap- 
pens to  be  what  my  book  is  about,  and  I  have  found  that 

there  is  absolutely  no  sense  in  asking  an  author  to  talk 
about  anything  but  his  most  recent  book. 

What  I  set  out  to  do.  in  1972  when  I  started  working 
on  The  Real  America,  was  to  try  to  step  back  from  the  day 
to  day  newspaper  headlines,  and  take  a  more  objective, 
dispassionate  view  of  what  happened  in  this  country.  I 
asked  myself,  first,  how  does  one  go  about  attempting  to 
assay  whether  a  society  has  made  progress  or  stayed  the 
same  or.  perhaps,  regressed  Suppose  a  man  from  Mars 
came  down  to  Earth,  and  wanted  to  know  how  to  judge 
our  society:  how  would  he  go  about  it? 

Now.  for  a  while  the  most  embarrassing  thing  that 
such  an  extraterrestrial  visitor  could  have  asked  us  was, 

"Take  me  to  your  leader  "  For  the  moment,  it  looks  as  if 
we've  solved  that  problem. 

It  seemed  to  me  there  were  three  prisms  that  made 
some  sense,  through  which  to  observe  our  society:  to  try 
to  gain  some  kind  of  sense  of  what  had  hapf>ened  over  a 
period  of  time,  in  this  instance  roughly  from  1960  to  the 
middle  of  1974.  The  first  was  to  observe  and  read  and 

recount  what  the  smartest — allegedly  smartest — most 
articulate,  most  publicized  members  of  our  society  were 
writing  and  saying  about  how  we  were  doing. 

Second,  one  ought  to  go  to  the  objective  data  of  our 
society,  because  we  have  developed  in  the  last  forty  years 
or  so  a  remarkable  data-gathering  machine,  both  within 
the  government — the  Census  Bureau,  the  Bureau  of 
Labor  Statistics,  and  a  number  of  other  agencies — as  well 
outside  of  government  through  trade  associations  and 
industr>  groups 

And  finally,  a  third  prism,  a  third  lens  through  which 
to  observe  our  society,  would  be  the  simple  one  of  asking 
people  in  America  In  America  we  have  machines  for 
everything,  and  one  machine  is  called  a  public  opinion 
poll.  And  while  it  is  not  nearly  as  sophisticated  a  tool  as 
the  data-gathering  machines  for  the  hard  data,  it  seems 
to  me  that  if  you  ask  the  right  questions — particularl\.  if 
several  polls  ask  the  same  questions — the  results  can 
provide  some  sort  of  sense  of  w  hat  changes  are  going  on. 

So  that,  in  brief,  was  the  roadmap  of  this  book. 
When  you  look  through  that  first  prism,  the  prism  of 

the  rhetoric — what  people  say  is  going  on — we  seem  to 
have  lived  through  a  dialogue  of  doom  and  a  rhetoric  of 
enormous  despair  and  despondency  What  I  did  in  the 
book  was  to  present  some  actual  quotations  of  what 
people  had  been  saying.  Here  are  a  few — to  provide  a 
flavor. 

"The  whole  country  is  one  vast  insane  asylum  and 
they're  letting  the  vi-orsf  patients  run  the  place."  That  was 

Ben  J.  Wattenberg 

said  by  Robert  Welch,  the  president  of  the  John  Birch Society. 

"American  society  is  an  explosion  of  insanity.  The  prob- 
lem is  not  who  are  the  madmen,  it  is  the  society  that's  in- 

sane." That  was  said  by  Professor  Herbert  Marcuse,  the 
Communist  philosopher  at  UCLA.  So  you  have,  at  either 
end  of  the  political  spectrum,  people  telling  us  that  the 
rest  of  us  are  nuts. 

But  such  a  feeling,  perhaps  in  language  somewhat 
more  moderate  but  not  much,  was  found  toward  the 

center  of  the  political  spectrum,  as  well.  "There  is  a  vague 
anxiety  that  the  machine  of  the  20th  Century  is  beginning  to 

run  out  of  control  "  That  was  written  in  Time  magazine. 
'The  exidence  is  strong  that  human  society  is  in  a  stage 

of  comprehensiw  breakdosKti."  That  was  writ  ten,  on  one  of 
his  more  optimistic  days,  by  Norman  Cousins. 

"Right  now.  the  soul  of  America  is  so  sick  that  even  the 
cn-erthrow  of  a  political  regime  may  be  insufficient.'"  Those words  were  uttered  by  that  great  social  philosopher. 
Shirley  MacLaine. 

"And  while  each  of  us  pursues  his  selfish  interests,  and 
comforts  himself  by  blaming  others,  the  nation  disinteg- 

rates. I  use  the  phrase  soberly,  the  nation  disintegrates." That  was  said  by  John  Gardner,  of  Common  Cause. 

"We  seem  to  be  in  one  of  those  long  periods  of  civiliza- 
tion's decline  "  That  was  written  in  ihe  Mew  Republic. 

"l  think  The  Godfather  is  really  about  the  corporate 
mind.  In  a  way.  the  Mafia  is  the  best  example  of  capitalists 
that  MV  haw.  John  Corleone  is  just  an  ordinary  American 
businessman  who  is  trying  to  do  the  best  he  can  for  the 

group  he  represents  and  for  his  family.""  That  was  said  by 
that  other  great  social  philosopher,  Marlon  Brando. 

"Almost  every  aspect  of  the  American  dream  is  lost."" That  was  written  by  a  man  whose  book  sold  so  many 

copies  that  if  I  had  written  it  I'd  be  convinced  that  every 
aspect  of  the  American  dream  was  working  fine — Charles 
Reich,  in  ihe  Greening  of  America. 

And  finally,  my  favorite  quote  from  an  earlier  era: 

"You  have  to  bean  intellectiuil  to beliew  things  like  that.  No 
ordinary-  man  can  be  such  a  fool."  And  that  was  said  by 
George  Orwell. 

That  whole  line  of  thought  has  been  referred  to  re- 

cently as  "bleak  chic  " When  you  turn  to  our  second  prism  through  which  to 

view  what's  happened  in  the  United  States — the  lens  of 
hard  data — you  find  an  entirely  different  picture.  I'll  go 
through  the  numbers  and  the  subjects  fairly  quickly,  be- 

cause I  know  we're  running  short  of  time.  If  you  look  at 
the  data  about  income,  you'll  find  that  in  this  roughly 
fourteen  year  period  that  I'm  talking  about — discounting 
for  any  effects  of  inflation,  and  after  all  the  talk  during 
those  years  about  the  miracle  economies  of  Japan  and 
Germany  and  Italy  and  Taiwan  and  Hong  Kong  and  Is- 

rael and  w  hat  have  vou — real  income  in  the  United  States 
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for  a  typical  wage  earner,  that's  real  income  for  college educations  and  medical  care,  travel,  for  anything  you  can 
think  of,  was  up  by  50  percent! 

The  amount  of  real  dollars  went  up  more  in  the 
United  States  and  Canada  in  those  years  than  in  any 

other  country  in  the  world,  save  one — Japan.  And  we've 
still  got  a  60  percent  higher  standard  of  living  than  the 
Japanese. 

If  you  look  next  at  the  census  data  about 

occupations — and  we've  all  heard  the  rhetoric  about  the 
dehumanized  work  place,  the  blue  collar  blues  and  white 
collar  woes,  brutalization  on  the  assembly  line,  and  so 

on — there  are  five  trends,  when  you  compare  the  '70  cen- 
sus with  the  '60  census,  that  stand  out  very  very  clearly, 

and  they're  all  salutary.  The  first  is  a  striking  increase  in 
the  percentage  of  professional  and  technical  workers.  The 

"...  from  1960  to  1970,  we  built  and 
opened  in  this  country  a  new  junior 
college  every  ten  days  for  an  entire 

decade."   
second  is  a  striking  increase  in  the  percent- 

age of  women  in  the  work  force.  The  third  is  a  striking  de- 
cline in  the  percentage  of  poor  farmers  in  the  work  force. 

Fourth,  a  sharp  decline  in  the  percentage  of  women  who 

work  in  other  women's  homes — maids.  And  fifth  and  fi- 
nally, a  sharp  decline  in  the  percentage  of  unskilled  male 

workers. 

If  you  look  at  education  in  the  United  States,  you 
should  note,  first,  that  when  you  review  the  results  of 
opinion  polls  in  this  country,  it  is  apparent  that  the  No.  1 

"regret"  of  the  adult  American  is  "I  didn't  get  enough 
education."  And  the  No.  1  "hope"  is  "I  want  my  kid  to  go 

to  college." Now,  in  1 960,  there  were  3V4  million  American  kids  in 
college.  Today  there  are  not  3V4  million  kids  in  college, 
but  8  million  kids  in  college.  Some  of  this  is  due  to  some 

changing  demographics,  and  I'll  talk  about  that  later. 
But  in  large  measure  it's  due  to  the  fact  that  far  greater 
percentages  of  our  young  people  go  on  to  college.  That 
reminds  me  of  another  cliche:  "Our  institutions  don't 
work."  When  you  consider  the  ideal  of  a  democratic  and 
self-determining  society,  one  of  the  ideals  is  to  provide 
what  the  people  want,  and  what  the  people  want  in 
America  is  to  send  their  kids  to  college.  And  then  you  find 
that  from  1960  to  1970,  we  built  and  opened  in  this 
country  a  new  junior  college  every  ten  days  for  an  entire 
decade.  There  were  370  new  junior  colleges  built  in  this 
country  in  ten  years!  Maybe  our  institutions  were  work- ing. 

Moreover,  what  you  find  is  that  the  kids  going  to 
those  colleges  come  from  households  that  are  poorer,  and 
households  where  the  head  of  the  household  did  not, 
himself,  go  to  college.  The  kid  is  more  likely  to  go  part- 

time.  He's  far  more  likely  to  be  a  nonresident  student. 
He's  more  likely  to  be  married. 

In  short,  what  happened  in  the  realm  of  higher  edu- 
cation was  really  a  replication  of  one  of  the  most  remark- 

able things  that  happened  in  America  in  an  earlier  era — a 
development  that  distinguishes  us,  in  many  ways,  from 

every  other  country  in  the  world.  I'm  referring  to  the 
advent  of  the  Land  Grant  College  Act  in  1870,  which 
opened  up  to  an  entire  new  class  of  Americans  the  advan- 

tages that  a  college  education  could  give  to  one,  which  in 
our  society  are  substantial. 

The  land  grant  college  did  that  in  the  1870's.  About  a 
hundred  years  later  the  advent  of  the  junior  college  has 
done  it  again  for  an  entire  new  economic  class  of  Ameri- 
cans. 

If  you  look  at  the  census  data  about  goods,  I  can  rattle 
off  a  bunch  of  rough  numbers  to  give  you  a  picture. 
Usually,  I  can  claim  great  precision — but  I  dare  not  be- 

fore this  audience  of  experts.  What  I'm  doing  is  taking  the 1 960  census  data,  which  are  accurate,  and  then  instead  of 

taking  the  '70  census  data,  doing  some  sort  of  a  rough 
extrapolation  to  1974.  Roughly  speaking,  we're  talking 
about  a  fourteen-year  period,  and  this  is  what  happened: 
Washing  machines  in  1960, 40  percent  of  our  households; 
today,  65  percent  of  our  households.  Dryers,  17  percent 
and  50  percent.  Air  conditioners,  12  percent  and  50  per- 

cent. Freezers,  18  percent  and  40  percent.  Automatic 
dishwashers — ^were  not  calculated  in  the  1960  census. 
They  are  now  in  more  than  a  third  of  American  homes. 

Cars  remained  roughly  constant  in  American  house- 
holds. About  80  percent  of  our  households  have  cars,  but 

second  cars  went  from  22  percent  to  38  percent. 
Now,  I  would  suggest  that  these  possessions,  al- 

though they  are  frequently  scorned  as  merely  materialis- 
tic, are  in  fact — particularly  the  household  goods  I  talked 

about — perhaps  the  most  profound  agents  of  liberation 
in  this  country,  particularly  for  women.  It  is  nice  to 

theorize,  as  the  women's  movement  does,  that  men  and 
women  ought  to  share  the  household  chores.  But  in  fact, 
as  most  of  you  know,  that  is  not  what  happens.  And  when 
you  suddenly  put  into  a  suburban  dwelling  a  washing 
machine,  a  dryer,  a  freezer,  a  dishwasher,  you  have  made 
life  easier,  put  less  drudgery  into  the  operation,  and  in 
fact  freed  up  a  good  deal  ottime  for  women.  So,  among 
other  things,  if  they  choose  to  go  out  and  get  a  job  in  the 
modem  economy,  they  can  do  it. 

I  would  suggest  then,  that  those  data,  too,  are  highly salutary. 

Finally,  a  last  item  on  this  list,  without  which  such  a 
national  summary  could  not  be  complete:  race — the 
comparisons  between  whites  and  blacks.  That  surely  has 
been  one  of  the  great  economic  issues  that  have  con- 

fronted our  society  since  its  very  inception.  I  think  there 
are  two  things  that  ought  to  be  said  about  it.  The  first  is 
that  there  is  absolutely  not  a  scintilla  of  doubt  that  blacks 

are  still  far  behind  whites  in  the  United  States.  There's  no 
question  about  that,  in  every  field  you  look  at. 

The  second  thing  is  that  there  has  been  an  enormous 
amount  of  progress,  of  catching  up,  that  has  gone  on  in 
the  last  decade  and  a  half  or  so.  Here  are  some  numbers  in 
current  dollars,  rather  than  constant  dollars,  but  the 
relationship  is  the  same.  White  family  income  in  1960  to 
1970  went  up  by  69  percent,  and  black  family  income 
from  1960  to  1970  went  up  not  69  percent  but  100  per- 

cent. The  Census  Bureau  had  a  calculation  by  which  they 

put  people  into  sort  of  "good  jobs"  categories  and  "not 
such  good  jobs"  categories.  The  rate  of  blacks  in  the  good 
jobs  category  in  a  decade  went  up  from  40  percent  to  60 
percent.  Seven  years  ago  there  were  only  225,000  blacks 
in  colleges  in  America.  Today  there  are  not  225,000,  but 
725,000.  Home  ownership  rates  for  blacks  have  also  been 
climbing  far  more  rapidly  than  the  white  rate. 

I  think  this  gives  you  a  flavor  of  that  second  lens,  the 
lens  that  lets  you  see  the  objective  data  in  comparison  to 
the  rhetoric. 
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Looking  back  at  the  two  views  through  the  two 
prisms  you  come  up  with:  view  one,  that  evervthing  is 
terrible,  and  view  two,  that  things  are  getting  much  bet- 
ter. 

In  an  attempt  to  resolve  that  apparent  disparity.  I 
thought  it  would  be  useful  to  turn  to  the  public  opinion 
poll  and  see  what  the  American  people  thought  was  hap- 

pening in  this  society — was  it  going  up,  was  it  going 
down,  or  was  it  perhaps  staying  the  same.  Thus,  the  third 
prism — public  opinion 

We've  heard  a  great  deal  in  recent  years  about 
malaise  and  alienation  and  about  how  f)eople  are  fed  up, 

and  there's  a  great  deal  of  truth  in  that  But  there  is  also  a 

"...  you  find  an  extraordinarily 
high  affirmative  response,  usually  in 
the  80th  percentile.  People  say  per- 

sonally,  things  are  pretty  good." 

great  paradox  about  that  sort  of  statement  and  it's  this: when  you  ask  people  in  this  country. persona//v,  when  you 

ask  "how  are  things  going  with  you,  how  is  it  in  your 
neighborhood,  how  is  your  job.  how  is  your  income,  how 

is  your  kids'  school,  are  you  happy?  "  that  sort  of  thing, 
you  find  an  extraordinarily  high  affirmative  response, 
usually  in  the  80th  percentile.  People  say  personally, 
things  are  pretty  good 

If  you  then  ask  the  very  same  respondents  "How  are 
things  going  in  the  country?"  generally  they  will  give  you 
a  list  of  complaints  as  long  as  your  arm,  the  last  one 
usually  being  that  people  better  stop  poor-mouthing  this 
country 

That's  the  strange  dichotomy  that  we  have  to  deal with. 
In  an  attempt  to  bring  some  sort  of  sense  to  whether 

the  gloom-and-doomers  were  right  or  the  numbers  were 
right,  I  looked  at  the  public  opinion  data  concerning 
some  of  the  biggest  issues  that  were  brought  to  the  anvil 
of  public  opinion  in  these  years,  and  attempted  to  see 
which  way  the  American  people  leaned  Were  they  going 
toward  the  catastrophe  school,  were  they  still  saying  this 
is  a  great  country — or  was  there  some  mix  in  between? 

That  era.  panicularly  the  latter  part  of  the  Sixties 

and  the  early  part  of  the  Seventies,  was  a  great  "cause  " 
era.  This  is  when  women's  liberation,  the  environmental 
movement,  the  civil  rights  movement,  the  peace  move- 

ment, the  so-called  counterculture,  as  well  as  con- 
sumerism, all  started — roughly  at  the  same  time.  As  I 

looked  at  these  causes,  to  see  how  Americans  had  re- 
sponded, it  seemed  to  me  that  a  certain  consistent  pat- 

tern was  apparent 

For  example,  if  you  look  at  the  women's  movement, 
you  find  that  the  great  majority  of  the  American  people 

do  accept  the  central  core  notions  of  the  women's  move- 
ment: equal  pay  for  equal  work,  women  ought  to  speak 

up  for  their  rights,  women  ought  to  have  options  in  our 
society,  to  work  or  not  to  work.  But  at  the  same  time,  the 
American  people  sharply  rejected  some  of  the  more  ex- 

treme notions  of  the  women's  movement:  that  this  was  a 
sexist  society,  that  women  were  mere  chattel,  and  in  fact 
the  public  sharply  rejects  the  idea  that  the  only  way  in 
which  a  woman  could  lead  a  meaningful  life  was  through 
a  job.  The  vast  majority  of  women  say  they  could  lead 

good,  meaningful,  and  creative  lives  by  creating  a  happy 
home,  a  decent  family,  and  through  some  sort  of  com- 

munity involvement,  perhaps.  When  you  think  about  it, 
you  see  in  these  opposing  attitudes  a  great  class  bias.  The 

women  who  were  saying  you've  got  to  have  a  job  are  the 
women  who  go  out  and  become  the  editors  of  great  na- 

tional magazines,  engineers  and  doctors,  or  whatever. 
The  women  who  are  saying  one  can  lead  a  meaningful 
existence  at  home  are  the  women  who  if  they  did  go  to 
work,  would  probably  have  to  work  in  a  widget  factory, 
putting  piece  A  into  slot  B.  for  eight  hours  a  day  and  forty 
hours  a  week.  Compared  to  that,  the  idea  of  opting  to 
create  a  decent  and  meaningful  home  life  seems  to  me  to 
be  a  wise  decision. 

If  you  look  at  the  environmental  movement,  what 
you  have  there  is  the  beginnings  of  this  same  kind  of  pat- 

tern. Yes,  says  the  public,  we  would  accept  certain  of  the 
core  notions,  but  we  reject  the  ancillary  and  peripheral 
sorts  of  notions,  the  far-out  notions,  coming  from  the 
same  people  It  is  clear  to  the  American  people,  as  it  is 
clear  to  me,  and  I  think  it  is  probably  clear  to  most  of  you, 
that  for  too  long  this  continent  had,  in  fact,  been  raped, 
plundered,  and  pillaged.  Americans  being,  among  other 
things,  very  active  hunters,  fishermen,  and  outdoorsmen 
were  at  least  as  aware  of  this  as  were  the  people  w  ho  were 
writing  about  it  m  the  universities.  And  the  public  said: 
this  ought  to  stop.  In  fact,  the  public  opinion  polls  show 
that  the  movement  we  know  as  environmentalism  swept 
across  the  American  public  probably  faster  than  any 
movement  we've  ever  seen  before. 

At  the  same  time,  however,  again  you  see  this  pattern 

of  people  rejecting  the  more  far-out  notions.  The  whole 
idea,  for  example,  that  materialism  itself  is  a  culprit,  that 
materialism  itself  is  something  evil,  was  sharp- 

ly rejected.  I  would  suggest  reviewing  some  of  the  num- 
bers I  gave  you  before.  Americans  still  want  their  au- 

tomobiles, their  air  conditioners,  and  their  washing 

machines  and  dryers,  and  they're  convinced,  as  am  I,  that 
there  is  absolutely  no  reason  in  the  world  why  they  can't have  both  a  clean  environment  and  a  high  material  level 
of  life  Again,  that  pattern  emerges.  They  accept  the  basic 
antipollution  notions  but  they  reject  certain  of  the  ancil- 

lary and  far-out  ideas. 
The  same  pattern  is  true  about  race.  If  you  look 

through  the  public  opinion  data  about  this  subject,  it  is 
verv  hard  to  avoid  the  thought  that  as  late  as  the  late 
1950's  this  was  a  racist  nation. 

And  then  there  was  a  stark  change — and  it  is  chroni- 
cled by  some  of  the  best  public  opinion  polling,  polls 

which  often  come  from  university  sources,  polls  using 
identical  samples  over  time,  asking  the  same  questions. 
There  is  simply  an  astonishing  amount  of  change.  Today 
almost  everything  that  is  now  grouped  under  the  word 

"fair  "  is  accepted  by  the  American  people.  This  includes 
public  accommodations,  equal  opportunities  for  hiring, 

equal  opf>ortunity  to  move  into  a  home  of  one's  choice. 
But  at  the  same  time,  again,  the  pattern  re-emerges.  A 
second  series  of  further-out  civil  rights  demands,  per- 

ceived of  as  being  "unfair."  are  vigorously  rejected.  This 
includes  busing,  welfare,  quotas,  scatter-site  housing, 
and  soon. 

So  too  with  the  peace  movement  in  this  country.  The 
whole  idea  that  we  ought  to  get  out  of  Vietnam,  that  we 
were  overextended  around  the  world,  was  accepted  by 
the  American  people.  But  the  ancillary  idea  that  we 
ought  to  go  to  some  form  of  unilateral  major  disarma- 
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ment,  that  America  was  no  longer  the  world's  policeman, 
and  that  we  really  ought  to  pull  back  into  some  sort  of 
neo-isolationist  shell  was  thoroughly  rejected.  The  best 
poll  about  that  was  the  1972  presidential  election.  I  think 
the  one  that  hurt  Senator  McGovem  more  than  anything 

else  was  when  he  said  he'd  go  to  North  Vietnam  and  beg 
for  the  return  of  prisoners.  Well,  this  was  perceived  to  be  a 
very,  very  un-American  un-presidential  sort  of  notion. 
And  the  voters  found  themselves  with  a  choice  between  a 
beggar  and  a  bugger.  And  opted,  often  reluctantly,  for  the 
latter. 

I'll  talk  about  consumerism  later  and  the  impact  of 
this  sort  of  pattern  on  the  business  community. 

When  you  come  down  to  what  all  this  means,  it  seems 
to  me  that  as  you  look  at  this  dozen  or  so  years,  you  find 
that  the  real  heroes  on  this  equation  were  the  American 
people.  They  showed  an  enormous  amount  of  common 
sense.  They  were  smarter,  tougher,  wiser,  shrewder  than 

their  critics  from  both  the  right  and  left.  They  didn't  say, 

"  ...  as  you  look  at  this  dozen  or  so 
years,  you  find  that  the  real  heroes 

. .  .were  the  American  people." 
no,  we  have  no  problems,  but  they  just  said,  yes,  we  have 

great  problems  and  we'll  go  about  solving  them.  In  fact,  if 
you  look  at  the  data,  it  was,  in  terms  of  the  objective  cir- 

cumstances, a  terribly  tumultuous  decade.  It  started 
with  assassinations,  and  went  on  to  race  riots,  a  terribly 
impopular  war,  the  worst  political  scandal  we  ever  faced, 

and  we're  now  in  the  middle  of  a  combination  of  reces- 
sion and  inflation.  Most  people,  including  myself,  are 

bewildered.  And  yet,  one  gets  some  sense  in  looking  at  the 
American  people — how  they  responded  to  this  sequence 
of  events — that  they  learned  how  to  cope,  and  that  they 
still  are  coping,  pretty  moderately  and  pretty  intelli- 
gently. 

Just  a  word  about  the  political  implications  of  this.  It 
seems  to  me  that  we  have  left  behind  life  in  the  political 
fever  zone,  and  that  we  have  gone  back  to  some  kind  of 
common-sense  sort  of  politics.  Some  of  the  very  exotic 
hothouse  flowers  that  bloomed  a  few  years  ago  in  our 
political  landscape  have  wilted.  No  one  that  I  know  of  is 
coming  out  four  square  that  busing  is  the  way  to  solve  our 
problems  with  school  integration.  Nobody  is  saying  that 
law  and  order,  in  a  country  with  probably  the  highest 
crime  rate  in  the  world,  is  merely  a  code  phrase  for  ra- 

cism; no  one  on  either  side  of  the  issue  chooses  to  make 
marijuana  a  major  issue. 

What  is  happening  is  that  we  have  returned  to  basic 
economic  politics.  And  when  you  return  to  basic 

economic  politics,  that's  when  Democrats  win  elections. 
Pundits  sometimes  think  of  the  New  Deal  coalition, 

the  so-called  F.D.R.  coalition,  as  a  strange  demographic 
Rube  Goldberg  kind  of  machine,  with  the  intellectuals 
here,  the  blacks  here,  the  Southerners  here,  the  labor 
movement  here,  the  Jews  here — all  put  together  with  spit 
and  baling  wire.  Wrong.  It  was,  and  is,  a  coalition  around 
an  idea. 

The  genius  of  what  Roosevelt  set  up  politically  in  this 
country  was  that  he  had  an  idea  about  how  to  define  the 
parties.  The  Democrats,  he  said,  are  the  party  of  the  little 
guy;  the  other  party  is  the  party  of  the  fat  cats.  And  once 
you  can  make  that  stick  as  a  Democrat,  and  you  usually 

can  if  you've  got  a  Republican  Administration  and  the 
economy  is  faulty,  you're  going  to  win  an  awful  lot  of 
elections — as  we  saw  in  1974. 

And  I  would  suggest  that  there  has  been  a  great  re- 
turn to  social  and  economic  pragmatism,  despite  what 

you  read  about  the  new  Congress  being  extremely  liberal. 
There  is  very  little  institutionalized  extremism  in 
Washington  today.  The  people  in  Congress  are  prepared,  I 
think,  to  accept  with  a  fairly  open  mind  rational  sorts  of 
thought  from  anyone,  including  the  business  community. 

Let  me  just  talk  briefly  about  what  this  sort  of 

analysis  of  what's  happening  in  the  country  means  for  the 
business  community.  It  seems  to  me  that  you  fit  in  pretty 

clearly  in  most  of  the  trends  that  I've  been  talking  about. 
On  one  hand,  you  have  surely  faced  that  rhetorical 
gloom-and-doom  syndrome.  The  antibusiness  language, 
after  all,  has  been  very  extreme  in  many  instances. 

Second,  when  you  look  at  the  objective  data,  you  find 
that  this  economy,  in  part  at  least  owing  to  the  activity  of 
the  business  community,  has  in  fact  accomplished  a  great 
deal.  When  you  look  at  the  worst  of  our  problems,  they 
are  really  not  business-generated.  When  you  look  at  the 
objective  indexes  of  our  time  they  all  get  better  except 

one,  which  is  crime.  I  can't  see  a  way  in  which  you  can 
link  crime  with  the  business  community. 

Surely  the  race  riots,  the  assassinations,  Vietnam, 
and  those  sorts  of  things  did  not  derive  from  the  business 

community.  Yet  the  economic  growth — of  which  we've 
had  plenty — surely  did. 

And  again,  you  see  the  same  sort  of  attitudinal  pat- 
tern regarding  the  business  community — the  same  sort  of 

results  from  the  public  opinion  polls — as  you  do  in  these 
other  sorts  of  "cause"  issues.  That  is,  people  accept  the 
basic  core  notions  of  the  consumer  movement.  When  the 

public  opinion  polls  ask  the  question,  "What  do  you  think 
about  Ralph  Nader?"  the  answer  that  comes  back  is  "He 

keeps  big  business  on  its  toes." And  if  you  have  seen  as  many  corporate  executives 
tiptoeing  into  Washington  as  I  have,  you  will,  I  think,  ac- 

cept the  notion  that  there  is  a  good  deal  of  truth  in  the 
statement,  that  in  fact  the  whole  consumer  movement 
has  kept  big  business  on  its  toes.  It  reminds  me  of  the 
story  about  the  parents  of  a  very,  very  bumptious  eight 
year  old  boy,  who  took  their  child  to  a  child  psychologist. 
They  were  very  concerned  about  him.  The  psychologist 
talked  to  the  kid  for  about  an  hour,  and  came  out  of  the 

" . .  .despite  a  great  deal  of  disen- chantment with  business  on  a  lot  of 

issues,  84  percent  of  the  people  in  the 
country  still  say  that  large  com- 

panies are  essential  to  the  nation  s 

expansion." office  and  talked  to  the  parents,  and  he  said,  I  want  yoii  to 

spank  that  kid  every  night,  and  if  you  don't  know  the 
reason,  don't  worry,  he  does. 

That's  about  what  the  American  people  think  of  bus- 
iness. Give  them  a  rap  every  once  in  a  while,  that's  all 

right,  they  know  the  reason. 
I  think  there's  a  certain  measure  of  truth  to  that. 
At  the  same  time,  the  same  sensible  pattern  takes  ef- 
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feet  again.  The  far-out  notions,  the  ancillar>  notions,  in 
my  judgment,  are  not  being  accepted.  The  most  recent 
Opinion  Research  Corporation  polls  show  that  despite  a 
great  deal  of  disenchantment  with  business  on  a  lot  of  is- 

sues, 84  percent  of  the  people  in  this  countn.  still  say  that 

large  companies  are  essential  to  the  nation's  expansion. This  is  an  index  that  has  been  above  80  percent  for  the 

last  twenty  years.  So,  again,  it's  this  kind  of  pattern  that 
says,  yes,  there's  truth  in  this  "cause,  "  but  folks  will  not 
buy  the  more  far  out  implications.  You  find  that  the 
American  people  are  still  highly  materialistic — and  only 
business  can  cater  to  that — and  you  find  also  a  very  dis- 

criminating sort  of  view  about  Ralph  Nader.  Americans 
say  that  they  think  he  keeps  big  business  on  its  toes,  but 
you  also  get  a  response — a  rapidly  rising  response — that 
Ralph  Nader  shoots  from  the  hip,  which  is  also  accurate 

The  key  point,  it  seems  to  me,  is  that  the  American 
public  is  able  to  discriminate,  and  discriminates  in  a 
pretty  sophisticated  manner.  I  know  that  you  find  this  in 
the  commercial  world  Ken  Galbraith  seems  to  be  of  the 
opinion  that  anything  that  Madison  Avenue  chooses  to 
sell  the  American  public,  itcansell  But  you  all  know  that 

that  is  not  so,  and  I  know  it's  not  so.  You  can  sell  people 
junk  once,  but  not  twice.  That's  the  evidence  I  got  from 
everybody  in  business  that  I've  ever  spoken  to. And  I  think  the  same  thing  is  true  in  the  world  of 

ideas  People  may  buy  junk  ideas  once,  but  as  we've  seen 
from  some  of  this  data,  the  American  people  are  very  dis- 

criminating and  will  sort  out  and  pick  out  the  best  of  cer- 
tain ideas  that  are  pro{K>sed,  and  disregard  the  others. 

This  process  is  already  going  on.  and  there  are  a  lot  of 
examples  I  can  give  you,  but  the  most  important  one — 

and  it's  hinged  to  this  idea  that  we  are  in  economic  trou- 
ble right  now — is  the  idea  of  no-growth,  of  a  solid-state 

economy,  of  zero  economic  grow  th  All  these  things,  two 
years  ago,  were  really  hip  in  the  intellectual  community 
In  my  judgment,  that  is  the  public  enemy  No  1  of  the  bus- 

iness community,  and  I  would  say  that  it's  not  only  public 
enemy  No.  1  of  the  business  community,  but  public 
enemy  No.  1  of  the  labor  movement  as  well.  In  this  coun- 

try, both  business  and  labor  are  dedicated  to  economic 
growth  and  expansion  People  are  getting  fed  up  with  the 
idea  that  economic  growth  was  all  right  when  it  took 
place  among  the  upper  middle  income  class  and  gave 
them  one  car  or  two  cars  and  single  family  houses,  a  vaca- 

tion house,  and  sent  their  kids  to  college  Suddenly,  when 
because  of  the  tremendous  rise  in  American  income, 

these  sorts  of  things  started  being  available  to  great  mas- 
ses and  great  millions  of  American  people,  the  same 

people  who  had  acquired  these  things  themselves,  said, 

well,  that's  very  materialistic  and  we  really  ought  to  im- 
prove the  quality  of  life  and  forget  about  these  other 

things 

So  it  seems  to  me  that  what  Mr  Mulligan  said  yester- 

day, with  his  wonderful  two  word  formula,  "at  tack, " 
ought  probably  to  be  regarded  as  valid  to  most  corporate 
communicators.  I  would  suggest  forgetting  some  of  the 

standard  sorts  of  lines,  like  "It  wasn't  our  fault  "  I  would 
suggest  forgetting  the  one  about  beating  up  on  big  gov- 

ernment, it's  really  their  fault  And  forget  the  one  about 
beating  up  on  big  labor,  it's  their  fault 

(My  own  view — I  do  a  lot  of  political  work  with  the 

labor  movement — is  that  what  happened  in  the  1930's. 
when  mass  unionization  went  on  in  America,  was  very 
good  for  business  even  though  it  was  vigorously  resisted 
by  many  businessmen.  In  fact,  it  accomplished  for  the 

corporate  community  the  one  thing  they  could  never 
have  provided  themselves:  the  creation  of  a  truly  mass 
consumer  market  in  the  United  States.  And  I  would  say 

that's  still  what  the  goal  and  the  role  of  the  labor  move- 
ment is — money  for  their  workers  ) 

I  find,  in  talking  to  both  sorts  of  groups,  that  when  we 
turn  to  this  gut  issue  of  economic  growth,  there  is  an 
enormous  amount  of  agreement  between  labor  and  busi- 

ness as  against  what  you  might  call  the  environmental 
liberals  on  the  other  side.  I  would  suggest,  then,  that 
there  is  room  for  an  alliance  there,  rather  than  confronta- 

tion between  business  and  labor. 
It  seems  to  me  that  the  things  corporate  America 

ought  to  be  saying  are.  first,  that  we  have  accomplished 
much,  and  second,  that  we  can  do  better. 

The  American  genius  that  is  aped  all  over  the  world  is 
the  ability  to  make  poor  people  into  middle  class  people. 

That's  what  all  the  politicians  in  Washington — liberals, 
moderates,  conservatives — are  looking  for:  ways  to  make 
lower  middle  class  people  and  middle  class  people  better 

"...  the  things  corporate  America 
ought  to  be  saying  are,  first,  that  we 
have  accomphshed  much,  and  sec- 

ond, that  we  can  do  better" 
off.  You  can't  resort  to  at  lacking  the  other  guy.  but  simply 
say,  there  has  developed  in  this  country  a  very  remarka- 

ble instrumentality  called  the  corporation,  which  has  de- 
veloped our  ability  to  provide  goods  and  services  to 

people  at  a  level  heretofore  unseen  It's  a  method  of  in- stitutionalizing greed  to  harness  the  intellect  of  man. 

That's  about  what  the  corporation  does.  It  has  pursued  a 
profit  motive  to  harness  the  intellect  of  man,  to  give  to 
people,  all  kinds  of  people,  goods  and  services  that  they 
want. 

Business  also  ought  to  take  note  that  that's  about  all 
it  does  know.  I  think  it's  wrong  for  business  to  regard  itself as  a  great  social  service  agency 

I  worked  for  President  Johnson,  when  they  set  up  the 
National  Association  of  Businessmen,  and  I  was  leery 
then,  and  am  much  more  leery  now,  of  putting  Henry 
Ford  in  the  welfare  business  I  know  people  in 
Washington  Wilbur  Cohen  was  a  great  Secretary  of 

HEW  But  I  wouldn't  want  a  car  built  by  Wilbur  Cohen, 
and  I  don't  want  a  welfare  program  run  by  Henry  Ford. 

Henry  Ford's  job,  and  you  can  take  that  generically,  is 
to  make  good,  safe,  quality  automobiles,  and  make  them 
as  cheaply  as  possible,  and  to  make  a  good  profit — and 
then  to  give  Wilbur  Cohen  in  Washington  a  good  fat  share 
of  that  profit.  And  once  we  get  those  prof- 

its in  the  form  of  taxes,  you'll  be  surprised  at  the  wonder- 
ful things  we'll  be  able  to  do  with  them. 

Question  and  Answer  Period 

Q:  Because  of  the  enormous  increase  in  higher  education, 
are  you  personally  involved  and  concerned  about  rising  ex- 

pectations and  concerned  about  our  ability  to  deliver  satis- 
factorily? Particularly  at  the  junior  college  level? 

A:  I'm  concerned  about  rising  expectations,  but  when  I 
look  back  at  what's  happened,  I  see  that  we  haven't  had 
only  rising  expectations,  we've  had  realized  expectations 
And  I  think,  to  some  degree — a  fairly  substantial 
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degree — we  will  continue  to  have  it.  The  mere  fact  that 
somebody  coming  out  of  an  educational  institution  with 
a  piece  of  paper  qualifies  for  the  sorts  of  jobs  that  very 

often  his  parents' or  her  parents  were  unable  to  qualify 
for,  leads  me  to  believe  that  there  will  be  a  continuation 
of  the  sorts  of  numbers  in  the  occupational  realm  that  I 
spoke  of  before. 

The  reason  kids  go  to  college  is  that  they  think  they 
get  a  good  deal  out  of  it,  and  I  really  think  they  do,  and  I 
think  they  will  see  that  as  the  years  go  on.  Their  expecta- 

tions will  rise,  and  will  be  realized. 

Q:  Maybe  I  didn't  understand,  but  on  this  social  service 
agency  question,  aren't  we  moving  in  that  direction?  Con- 

sider EPA  toxic  substance  regulations,  environmental  con- 
trols enforced  upon  the  packager,  the  Kaiser  Health  Founda- 
tion etc. 

A:  Surely  corporations  must  be  "good  citizens."  But  I'm 
saying  that  it  seems  to  me  that  a  corporate  executive,  by 
training  and  temperament,  is  best  able  to  go  out  and  pro- 

duce goods  and  services  efficiently  and  effectively,  and 
that  ought  to  remain  his  most  important  goal.  Maybe 
when  things  get  a  little  better,  corporate  executives  ought 

to  remember  that  that's  the  thing  they  do  best,  and  that 
when  they  start  diverting  large  amounts  of  time,  energy, 

and  money  to  "do-good"  projects,  these  turn  out  to  be 
frequently  cosmetic  and  optical  projects  anyway,  and 
they  are  frequently  trumpeted  by  corporate  com- 

municators who  say,  look  what  wonderful  fellows  we  are. 
The  people  in  Washington,  in  my  judgment,  are  not  in- 

terested in  what  good  fellows  you  are,  in  terms  of  helping 
black  people  or  in  helping  poor  people.  They  want  to  see  if 
you  can  make  this  economy  run  and  run  right,  make 
goods  and  services  right.  They  will  take  care  of  all  the 
other  things,  including  welfare  and  the  environment. 
Q:  Del  de  Windt  and  others  in  previous  years  have  expressed 
a  lot  of  concern  about  the  attitude  of  the  American  people 

toward  American  business,  and  I  think  we  all  agree  it's 
pretty  bad,  and  you  would  agree,  too.  Are  you  really  saying 

that  it  ain't  going  to  change,  there  isn't  a  damn  thing  we  can 

do  about  it,  and  we  shouldn't  be  so  uptight  about  it,  and 
worry  about  it;  is  that  what  you're  saying? 
A:  Well,  that's  half  of  what  I'm  saying.  I  didn't  disagree with  what  Del  de  Windt  said,  but  again,  from  my 

perspective,  it  isn't  only  big  business  that's  being  beaten 
up  on.  I  think  Mr.  de  Windt  mentioned  something  about 
how  the  people  regard  the  government  as  a  handsome 

prince  who  can  solve  all  problems.  I  don't  hear  that  in 
Washington.  People  are  beating  up  on  government  at 
least  as  much  as  they  are  on  business. 

They're  beating  up  on  the  media.  Most  of  our  institu- 
tions are  under  challenge,  which  is  not  necessarily  an  un- 

healthy situation.  We  get  a  lot  of  ferment  and  a  lot  of 

change  that  way.  All  I'm  saying  is  that  business  ought  to 
go  about  and  tell  the  one  basic  story  it  really  can  tell,  that 
people  are  interested  in,  and  that  is,  the  one  that  says  we 
can  do  it  better.  Forget  all  ideologies,  and  say,  look,  if  the 
game  is  to  provide  lots  of  goods  and  services  to  people, 
and  the  game  is  to  continue  making  poor  and  lower 

economic  class  people  into  middle  class  people,  that's  our 
game,  that's  what  we  know  how  to  do  better  than  the 
government  can. 

I  think  most  people  in  the  government,  although 

they're  very  interested  in  delivering  that  ritual  spanking 
to  business,  some  of  it  deserved,  are  prepared  to  accept 
that  case  when  it  is  demonstrated,  and  I  think  it  can  be 
demonstrated,  because  the  American  corporation  is  a 
unique  institution,  and  there  is  a  mountain  of  data  that, 
in  my  judgment,  can  prove  this. 

So  I  think  the  answer  is  both.  Don't  get  quite  that  up- 
tight about  it,  but  go  out  and  tell  your  story.  The  climate, 

it  seems  to  me,  is  very  propitious  for  that  kind  of  story. 
The  American  people  are  prepared  to  discriminate. 

They're  prepared  to  accept  the  core  notion  that  there 
have  been  abuses,  and  at  the  same  time  they  are  prepared 

to  reject  the  far-out  and  extreme  sort  of  notions.  That's 
what  in  some  instances,  as  Del  pointed  out,  we  are  being 
assailed  with. 
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Coipofate  Comntunicatiofis 
andtfae  Cofisufiier 
Don  Johnson 

Prestdeu!  and  Chief' Executive  Officer 
J.  Waller  Thunipsun   

My  experience  is  primarily  in  consumer  advertising.  This 
morning  I  hope  to  convince  you  that  corporate  com- 

munication must  become  more  and  more  like  consumer 
advertising. 

And  in  thinking  about  what  I  might  be  able  to  con- 
tribute to  this  forum  today,  I  finally  came  to  the  conclu- 

sion that  it  might  be  most  useful  to  you  and  to  me  if  I  tried 
to  share  with  you  some  questions  and  speculations  I  have 
about  marketing  and  advertising  today  and  for  some 
time  into  the  future.  From  a  selfish.  |>ersonal  point  of 
view,  I  hope  the  answers  to  some  of  my  questions  come 
out  in  the  workshop  sessions  that  follow! 

Last  October,  the  J  Walter  Thompson  Company 
hosted  a  seminar  in  Chicago  for  senior  executives  from 
forty-two  major  companies 

On  the  premise  that  United  States  companies  were 
relatively  new  to  marketing  in  an  economic  climate  of  In- 

flump,  that's  our  current  mixture  of  inflation  and 
economic  slump,  we  thought  we  might  be  of  service  by 
letting  our  managers  from  England.  Germany.  Brazil, 
Canada,  and  Japan  discuss  with  them  how  the  marketing 
process  worked  in  countries  where  inflation,  recession, 
and  varying  degrees  of  nationalism  had  been  operative 
for  some  time — where  marketing  under  such  conditions 
was  a  mature  way  of  business  life 

You  don't  need  to  worry .  I'm  not  going  to  try  to  sum- 
marize the  many  valuable  insights  that  this  conference 

provided.  I  refer  to  it  because  probably  the  single  most 
often  rejJeated  concept  at  the  conference  was  that  in  an 
Inflump  economy,  the  consumer  would  seek  — 
increasingly  and  demandingly — value  Value  fomioney 

Price  is.  and  will  be,  important  But  price  alone  won't 
be  enough  in  most  categories.  The  motivation  of  value  for 
money  is  a  combination  of  benefits,  including  an  emo- 

tional one,  which  makes  a  brand  unique.  As  a  result,  it  is 

likely  that  leading  brands  w  ill  prosper  in  this  new  Ameri- 
can market,  while  "me-too"  brands  will  be  replaced  by 

less  costly    price  brands   " Against  this  picture  from  overseas,  it  is  interesting  to 

remember  how  well  Tiffany's  did  last  Christmas,  com- 
pared with  Korvettes  and  Macy's. 

Now,  the  fact  that  I'm  talking  about  brand  marketing 
at  a  corporate  communication  conference  may  seem 
strange  to  you.  But  since  people  buy  brands,  not  com- 

panies, my  first  question  wonders  whether  we  are  paying 
enough  attention  to  the  role  corporate  communication 
must  play  in  adding  meaningful  value  to  the  brands  the 
company  markets.  The  value  of  positive  parenthood 

A  short  time  ago,  our  Lx)ndon  office  put  together  a 

discussion  entitled  "What  Is  a  Brand?"  I'd  like  to  show 
you  an  edited  clip  from  that  presentation  which,  in  al- 

most primer  fashion,  discusses  the  changing  relation- 
ships between  manufacturer,  wholesaler,  retailer,  and 

consumer 

I'm  sure  you  will  recognize  that  this  situation  is  not 
unique  to  Great  Britain. 

Interestingly,  although  private  label  or  store  brands 
are  usually  thought  of  as  less  expensive  than  nationally 
advertised  name  brands,  the  economy  in  which  private 

label  prospered  was  one  of  consumer  optimism,  afflu- 
ence, and  the  desire  for  personalization  in  the  things  they 

bought  No  shopper  in  recent  times  needs  to  be  told  about 
private  label  brands 

But,  aside  from  personal  observation,  I  should  give 
you  a  statistic  that  interested  me.  It  comes  from  the  For- 

tune reports  of  business  volume  done  by  leading  com- 

panies. 
In  1955,  these  four  major  marketers  of  branded 

merchandise — General  Electric,  Procter  &  Gamble, 
Kraftco.  and  General  Foods — had  a  total  sales  volume  of 
6  billion,  146  million  dollars.  By  1973,  their  aggregate 
sales  had  risen  to  21  billion,  716  million  dollars.  An  in- 

crease of  253  jaercent . 
Comparatively,  in  1955,  ihese  three  major  marketers 

of  private  label  merchandise — Sears  Roebuck,  J.  C.  Pen- 
ney, and  Marcor  (or  Montgomery  Ward) — had  a  total 

sales  volume  of  5  billion,  497  million  dollars.  By  1973 
their  aggregate  sales  had  risen  to  22  billion,  627  million 
dollars.  An  increase  of  311  percent.  In  other  words,  in 
1955  the  sales  volume  of  the  three  private  label  retailers 
was  $649  million  less  than  the  four  brand  marketers.  By 
1973  the  sales  volume  of  the  three  private  label  com- 

panies was  almost  a  billion  dollars  more 
This  same  period  of  affluence,  cheap  energy,  appa- 

rently limitless  raw  materials,  rising  population  growth, 
and  rising  expectations  also  brought  on  brand  prolifera- 

tion, product  parity,  and  the  marketing  millennium  of 
psychographic  market  segmentation. 

To  take  an  extreme  example  to  make  the  point, 
twenty-five  years  ago  R  J  Reynolds,  Philip  Morris. 
Brow  n  6i  Williamson,  American  Brands.  P.  Lorillard,  and 
Liggett  &  Myers  offered  the  American  smoker  seventeen 

different  kinds  of  cigarettes  to  choose  among.  Today's American  smoker  is  deluged  by  101  different  cigarette 
choices  from  these  same  companies  And  God  knows  how 
many  other  brands  have  been  introduced  and  later  aban- 

doned in  the  meantime.  You  can  trace  the  same  kinds  of 
histories  by  looking  at  automobiles,  soft  drinks,  razor 
blades,  cereals,  and  so  on  and  so  on. 

With  psychographic  or  life  style  segmentation,  mar- 
keting bets  were  made  against  smaller  potential  con- 
sumer franchises,  and  advertising  budgets  in  behalf  of 

brands  were  smaller. 
Instead  of  relying  on  marketing  persuasion  to  pull 

products  through  retail  establishments,  manufacturers 
spent  marketing  dollars  on  the  retailer  (in  trade  deals)  to 
try  to  ensure  distribution  and  keep  their  brands  on  retail 
shelves.  In  fact,  as  of  1973.  a  Booz,  Allen.  Hamilton  studv 
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of  grocery  trade  dealing  showed  that  manufacturers  were 
spending  more  money  to  push  products  into  retail  dis- 

tribution than  they  were  spending  in  advertising  to  per- 
suade consumers  to  take  brands  off  retail  shelves.  With 

the  advantages  of  20/20  hindsight,  is  it  any  wonder  that 
the  retailer  has  become  so  disproportionately  important 
in  the  chain  from  manufacturer  to  wholesaler  to  retailer 
to  consumer? 

Questions.  Of  course,  the  need  to  identify  and  market 

to  the  most  potentially  profitable  consumer  demo- 
graphic and  life  style  groups  will  continue  to  be  very  im- 
portant. But  can  we  any  longer  afford  the  intellectually 

stimulating  game  of  psychographic  marketing  that  leads 
to  fragmentation  instead  of  segmentation?  Can  we  any 
longer  afford  brand  proliferation  at  the  rate  of  10,000  new 
products  per  year?  Can  we  any  longer  afford  a  marketing 
system  in  which  about  seven  out  of  ten  of  those  products 
fail  in  the  marketplace  every  year? 

I  suggest  that  one  of  the  reasons  for  the  growth  of  re- 
tailer brands  was  the  fact  of  market  fragmenting  brand 

proliferation.  National  advertisers  were  not  identifying 
large  enough  market  segments  so  that  they  could  afford 
to  build  all  of  the  elements  of  value  into  their  brands  so 

that  consumer  franchises  could  be  established  as  protec- 
tion against  the  incursion  of  private  label.  It  is  a  fact  that 

the  most  successful  and  most  profitable  brands  show  the 

highest  proportions  of  repeat  purchasers  among  last- 
time  buyers.  And  it  is  a  fact  that  product  categories  that 
are  dominated  by  brands  with  strong  consumer  franch- 

ises are  much  less  vulnerable  to  private  label  incursions. 
Aside  from  consumerist  pressure  on  the  manufac- 

turer to  build  real,  provable  product  differences  into  his 

advertised  brands — the  real  consumer  in  today's 
America  is  disenchanted.  As  Lou  Harris  has  said,  "After 
three  decades  of  hearing  about  the  miracles  of  American 
know-how,  consumers  feel  cheated  on  a  mass  basis.  Con- 

sumerism represents  shaken  confidence  in  the  American 

know-how  system."  The  consumer's  faith  in  our  institu- 
tions is  at  an  all  time  low.  He  is  spending  his  money  with 

extreme  care .  In  terms  of  investment ,  according  to  Roper, 
he  is  just  as  likely  to  put  his  cash  in  a  sock  as  in  specula- 

tive stocks.  He  is  twice  as  likely  to  keep  cash  in  a  safe  de- 
posit box  as  he  is  to  invest  it  in  blue  chip  stocks. 

And  I  know  that  I  don't  need  to  remind  you  that  the 
manufacturer  also  lives  in  Inflump,  with  expensive 
energy  and  shortages  of  many,  many  materials,  as  well  as 
something  close  to  zero  population  growth.  For  several 
years  now,  the  psychographic  marketers  have  claimed 
that  because  of  the  way  the  consumer  market  is  made  up, 
there  could  never  be  another  mass  franchise  brand  like  a 
Tide  or  a  Blue  Blade  or  a  Coke. 

Speculation.  With  the  current  state  of  the  consumer 
mind,  with  the  current  need  for  product,  distribution, 
marketing,  and  media  efficiencies,  I  have  to  believe  that 
the  time  to  start  searching  again  for  products,  product  at- 

tributes, product  values  that  meet  more  rational,  more 
broadly  based  consumer  needs  and  desires — is  now.  The 
days  of  building  a  variety  of  whims  to  meet  a  variety  of 
consumer  whims  are  past.  We  must  start  again  to  try  to 
build  national  consumer  franchises. 

As  we  have  noted,  today's  consumer  questions  most 
of  our  institutions,  and  is  saddled  with  rising  expenses 
and  declining  incomes.  And  as  we  noted,  he  and  she  are 
shopping  more  carefully  and  looking  hard  for  value  in 
what  they  buy.  Obviously,  there  are  many  ways  in  which 
consumers  try  to  determine  the  relative  values  of  the 

brands  they  buy.  But  one  of  these  ways  is  by  how  they  feel 
about  the  company  that  makes  the  brand.  And  it  is  my 
speculation  that  the  degree  to  which  companies  provide 
decision-influencing  information  about  themselves  for 
the  consumer  has  been  less  than  adequate  in  recent  his- tory. 

Just  for  reminder  purposes,  here  are  some  corporate 
advertisements  that  are  now  running  in  publications  like 
Fortune,  Business  Week,  U.S.  News  &  World  Report,  etc. 

(Advertisements) 
While  most  of  these  advertisements  are  aimed  di- 

rectly at  the  business,  financial,  and  government  com- 
munities, many  of  them  could  be  made  to  be  interesting 

"...  in  his  search  for  value,  the  con- 
sumer needs  to  beUeve  that  he  knows 

a  lot  more  about  the  companies  that 

make  the  brands  he  chooses  among." 
to  the  general  public.  But  because  of  the  media  in  which 
these  kinds  of  messages  ran,  consumer  exposure  has  been 
relatively  minimal. 

Now,  I'm  not  saying  that  there  is  anything  wrong 
with  this  kind  of  advertising.  It  is  important  and  it  should 
continue.  But  I  do  not  believe  that  it  is  sufficient  in  to- 

day's marketing  climate.  Today,  in  his  search  for  value, the  consumer  needs  to  believe  that  he  knows  a  lot  more 
about  the  companies  that  make  the  brands  he  chooses 
among.  What  he  thinks  he  knows  about  the  parent  com- 

pany can  become  a  tie-breaker  between  brands  that  seem 
to  offer  about  the  same  value. 

We  know  that  the  consumer  believes  that  the  most 

important  characteristics  of  a  strong  corporate  reputa- 
tion are  such  attributes  as  size,  leadership,  modernity, 

citizenship,  product  quality,  investment  in  research  and 
development,  service,  and  humanity.  The  financial 

community  rates  a  company's  R&D  capability  not  by  the 
size  of  the  investment,  but  by  the  number  and  kinds  of 
successful  products  that  come  out  of  it.  The  consumer 
rates  R&D  by  the  quality  of  product  the  company  makes. 
But  the  other  side  of  this  is  that  the  consumer  also  tends 

to  believe  in  the  quality  of  the  product — value — if  he  be- 
lieves that  the  company  is  committed  to  investing  in  re- 
search and  development. 

And  beyond  the  relatively  rational,  we  also  all  know 
that  companies,  like  people,  have  personalities.  And  very 
often  the  tie-breaker  comes  down  to  whether  or  not  a 
company,  like  a  person,  is  just  plain  liked. 

On  the  personality  point,  some  of  you  may  remember 
that  our  London  office  people  tried  an  experiment  over  a 
year  ago.  They  thought  that  if  companies  have  per- 

sonalities, then  the  average  citizen  ought  to  be  able  to  de- 
scribe companies  as  though  they  were  people.  Since  that 

experiment  worked  out  so  well,  I  thought  you  might  be 
interested  in  seeing  how  some  American  consumers 
reacted  when  they  were  asked  to  describe  American 
companies  as  though  they  were  people.  (Film) 

We  covered"more  than  fifteen  companies  in  those 
tapes,  and  we  just  pulled  out  a  few  to  make  a  point. 
People  can  relate  to  companies  as  personalities.  Com- 

panies have  rational  attributes  and  human  personalities 
and  it  probably  is  better  to  be  liked  than  disliked! 

All  right.  By  way  of  summary,  I  have  two  specula- 
tions. 
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First.  Soaring  brand  proliferation  cannot  continue  in 

today's  marketing  world.  By  that  statement,  I  do  not 
mean  that  R.  J  Reynolds  can  ever  again  market  just 
Camels,  nor  am  I  calling  for  a  return  to  the  days  when 

Henry  Ford  could  say:  "You  can  have  any  color  car  you 
want,  just  so  long  as  it  is  black  " The  search  for  viable  new  products  must  continue. 
But  they  should  be  marketed,  not  just  sp»ewedout  And  by 

"...  about  the  only  mass  consumer 
franchise  that  many  companies  have 
is  the  reputation  of  the  company 

itself." 
marketed.  I  mean  that  they  should  be  built  to  have  some 
value  to  a  large  enough  population  segment  so  that  the 
manufacturer  can  afford  to  communicate  their  value  to 
consumers  with  enough  advertising  weight,  over  a  long 
enough  period  of  time,  so  that  the  manufacturer  regains 
control  over  his  own  destiny  and  halts  the  trend  toward 
retailer  dominance. 

Second.  While  corporate  communication  should  con- 
tinue to  be  concerned  importantly  with  the  business, 

government,  and  financial  communities,  corporate 

communication  must  become  much  more  concerned 

with  the  consumer  community.  With  the  product  prolif- 
eration of  the  past  ten  to  fifteen  years,  about  the  only 

mass  consumer  franchise  that  many  companies  have  is' the  reputation  of  the  company  itself.  And  as  consumers 
look  harder  for  value  in  the  things  they  buy.  the  reputa- 

tion of  the  parent  company  can  be  a  very  necessary  brand 
attribute 

As  we  have  watched  consumers'  belief  that  they  can 
generally  depend  on  what  they  are  told  by  business  lead- 

ers slip  to  a  7  percent  vote  of  confidence,  according  to 
Roper,  we  have  whimpered  that  business  must  speak  out. 
Did  we  mean  the  AMA,  the  Chamber  of  Commerce,  the 
ANA — who?  It  has  been  like  saying  that  it  must  be  done 
and  George  should  do  it.  Only  there  is  no  George.  I  know/ 
never  had  George  Meany  in  mind. 

Business  must  speak  out.  But  I  believe  that  it  must 
speak  out  one  at  a  time,  business  by  business,  in  exactly 
the  way  it  does  it  best — competitively.  The  cumulative 
effect  of  businesses  expVessing  themselves,  their  attri- 

butes, their  beliefs,  and  their  commitments  to  the  Ameri- 
can public  in  the  competitive  marketplace  will  do  won- 
ders for  overall  public  confidence  in  business. 

And  as  support  for  the  value  of  brands,  the  communi- 
cation techniques  involved  have  just  got  to  be  better  than 

the  comparative  commercial  that  claims  that  brand  A  is 
better  than  brands  because  brand B  is  no  good. 
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AdvocaqyAch'eitisifig-Actll 

John  E.  O'Toole President 
Foote.  Cone  &  Belding 

A  year  ago  this  month  I  gave  a  talk  that  brought  me  a 
good  deal  of  mail,  both  sacred  and  profane;  that  brought 
me  into  a  running  debate  in  print  with  a  Chicago  colum- 

nist and  into  chastisement  on  the  editorial  page  of  Ad  Age; 
that  brought  me  invitations  to  a  number  of  additional 
platforms  such  as  this;  and  that  brought  me  nary  a  nick- 

el's worth  of  business. 
All  of  those  developments — save,  perhaps,  the  last — 

convinced  me  anew  that  the  subject  was  as  fascinating  as 
I  had  felt  it  to  be. 

For  it  seemed  to  me  that  it  was  almost  a  new  form, 
while  not  a  new  medium,  of  mass  communication;  that  it 

filled  a  vital  need  exposed  by  the  burgeoning  informa- 
tion requirements  of  a  complex  society;  and  that  it  of- 
fered corporations  a  means  of  fulfilling  their  obligation 

to,  or  social  contract  with,  that  society. 

I  use  the  adjective  "new"  although  several  oil  com- 
panies were  already  embarked  on  such  programs,  and 

my  research  showed  that  advertising  had  been  put  to 
such  a  use  in  1936  by  the  California  chain  stores  to  fight  a 
discriminatory  tax. 

I'm  referring,  of  course,  to  the  whole  subject  of  "idea 
advertising,"  "issue-oriented  advertising,"  or  as  I  called 
it — with  a  pathetic  proclivity  toward  alliteration  that 

once  led  me  to  write,  "There's  a  Definite  Difference  in 
Delsey" — advocacy  advertising. 

The  premise  is  simply  this.  There  are  two  major 
forces  involved  in  an  increasing  number  of  issues  affect- 

ing all  of  us:  the  system  and  the  adversary  culture. 
The  system  is  made  up  of  industries,  businesses,  fi- 

nancial institutions  that  provide  people  with  goods,  ser- 

vices, jobs,  and  a  unique  way  of  life.  It's  not  perfect.  It 
breaks  down  in  places.  But,  all  in  all,  it's  served  us  pretty well. 

The  adversary  culture  is  composed  of  those  in  intel- 
lectual and  academic  pursuits,  some  political  activists 

and  "consumer  interest"  groups  who  seek  basic  changes 
in  the  system.  They  aren't  perfect,  either.  But  they  aren't 
always  wrong. 

Both  groups  are  fulfilling  legitimate  and  essential 
functions.  Each  seeks  to  affect  public  attitudes  toward  its 
point  of  view  on  the  theory  that  governmental  decisions 
reflect  the  will  of  the  majority.  But  in  these  complex  and 
impersonal  times,  the  campaigns  are  waged,  increas- 

ingly, in  the  media. 
So  the  press  enters  the  equation  as  a  third  element. 

And  here,  I  believe,  is  where  a  warp  occurs. 
It  is  neither  surprising  nor  entirely  reprehensible 

that  the  voice  of  the  z^dversary  culture  is  more  dominant 
in  the  media  than  that  of  the  system.  One  role  of  the  press 
is  to  question  established  institutions,  directions,  and 
processes.  The  adversary  culture  provides  the  questions. 
They  deal  in  crisis  and  confrontation,  the  stuff  of  which 
news  is  made. 

The  responses  of  the  system  are  seldom  charac- 
terized by  excitement,  immediacy,  or  human  interest. 

Nor  can  "objective  reporting"  be  relied  upon  to  bal- 
ance out  the  issues.  First  of  all,  I  never  really  believed 

there  was  such  a  thing.  Any  complex  event,  processed  by 
a  human  mind  into  a  logical  sequence  of  words,  be- 

comes altered.  And  when  those  sequences  are  selected, 
shortened,  and  given  relative  emphasis  by  a  fallible 
editor,  objectivity  becomes  diluted  at  least. 

Objectivity  is  an  ideal  to  be  pursued  but  never  cap- 
tured. And,  despite  the  new  journalism,  there  are  still 

many  reporters  who  see  their  jobs  this  way.  But  televi- 
sion news  specials  seldom  even  attempt  that  much.  The 

program  has  to  be  held  together  by  some  point  of  view 

or  it's  like  watching  paint  dry.  And  the  point  of  view  is 
seldom  that  of  the  system. 

So  the  press,  by  and  large,  is  an  advocate  for  the 
adversary.  It  seemed  to  me  last  March — as  it  does  this 
March — that  advertising  is  the  only  means  available  to 
provide  the  balance:  an  advocate  for  the  system  and  for 
individual  corporations  within  that  system.  It  is  a  differ- 

ent kind  of  advertising  than  most  of  us  are  used  to,  but 
it  is  a  legitimate  and,  for  the  times,  a  highly  appropriate 
mutation. 

Advocacy  advertising  is  not,  as  some  critics  ob- 
jected, an  attempt  to  control  information.  Quite  the  op- 
posite. It  adds  to  the  supply  of  fact,  opinion,  and  in- 

terpretations from  which  the  public  shapes  its  own  con- 
clusions. And  with  issues  becoming  increasingly  com- 

plex, more  information  has  to  be  better  than  less. 
Indeed,  the  issue  of  advocacy  advertising  itself 

quickly  became  more  complex.  First,  the  fear  engen- 
dered by  the  fairness  doctrine  of  the  FCC  caused  broad- 

casters and  networks  to  shy  away  from  commercials 
that,  in  their  view,  treated  controversial  subjects.  So 
stringently  have  they  applied  their  interpretations  of 

what  is  controversial  that  they've  all  but  ruled  out 
broadcast  as  a  medium  for  advocacy  advertising. 

In  addition,  I  have  doubts  as  to  whether  issues  as 
involved  as  these  often  are  can  be  fairly  or  adequately 
dealt  with  in  a  sixty-  or  thirty-  second  commercial. 

Second,  and  incredible  as  it  may  seem,  questions 
have  been  r2dsed  as  to  whether  companies  should  be 
allowed  to  put  forth  their  points  of  view  in  paid  space. 

In  this  regard,  the  ANA  filed  anamicus  curiae  brief  in 
a  case,  unrelated  to  this  issue,  against  the  E.  F.  Timme 
Company  which  revolved  around  its  commercials  for 
imitation  furs-.  The  brief  was  intended  less  to  influence 
the  outcome  of  the  case  thjin  to  nail  down  some  issues  for 

the  future.  It  posed  this  question:  "Does  the  fact  that  an utterance  is  in  the  form  of  a  commercial  advertisement 
expel  it  from  First  Amendment  territory,  especially  when 
its  subject  matter  is  one  to  which  there  is  a  public  in- 
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Third,  Senator  Hart  called  for  an  IRS  and  FPC  inves- 
tigation of  oil  companies  and  utilities,  claiming  that  their 

advocacy  advertising  is  not  a  legitimate  business exjjense 
and  should  be  paid  for  with  after-tax  dollars.  This  is  on 
the  basis  that  the  advertising  sought  to  influence  legisla- 

tion in  favor  of  the  companies. 

The  4A's  has  filed  a  position  paper  with  the  Hart 
subcommittee,  pointing  out  that  this  kind  of  advertising 
is  essential  to  corporate  social  responsibility. 

So  the  path  is  not  without  its  brambles.  Still,  a 
number  of  companies  and  associations  have  been  engag- 

ing in  advocacy  advertising  in  the  past  year.  Without 
benefit  of  inside  information  about  the  results,  let  slake  a 
look  at  some  of  it. 

SLIDE*! .  Pan  Am 

One  of  the  best  single-shot  efiforts  of  1974  was,  in  my 
opinion,  this  ad  signed  by  the  employees  of  Pan  Am  seek- 

ing public  support  for  their  beleaguered  employer  It 
talks  of  the  governmental  policies  that  place  Pan  Am  at  a 
competitive  disadvantage  with  foreign  carriers  and 
about  the  fact  that  a  foreign  nation  can  purchase  a  U.S- 
made  jet  for  substantially  less  than  Pan  Am  can 

Some  of  these  things  we've  heard  before,  but  they 
become  more  credible,  more  personally  involving,  when 
presented  by  a  group  of  hard-working  people  concerned 
about  their  jobs. 

SLIDE02:  American  Electric  Power  Co. 
The  American  Electric  Power  Companies  Association 

launched  a  campaign  early  on  advocating  the  exploita- 
tion of  our  coal  resources  as  a  partial  answer  to  the  oil 

crisis-or  crises. 

SLIDE* i:  American  Electric  Powder  Co. 
This  series  has  been  characterized  by  rational,  well- 

documented,  persuasive  arguments  and  by  that  rarest  of 
all  virtues  in  this  field,  consistency. 

However,  it  is  marred  by  the  manner  in  which  it  seeks 
to  involve  the  casual  reader  They  have  chosen  to  set  up  a 

"villain, "  the  oil-nch,  insidious  Arab  sheikh.  The  tactic 
reminds  me  of  the  fat,  grasping  American  capitalist  we 

used  to  see  caricatured  in  Russian  journals.  It's  too  facile 
a  simplification  for  today's  reader. 
SLIDE*4:  American  Electric  Pcni'er  Co. 

I'm  happy  to  see  the  nasty  Arabs  seem  to  be  diminish- 
ing in  importance  as  the  program  progresses. 
By  and  large,  however,  advocacy  advertising  has  be- 

longed to  the  oil  companies,  and  the  quality  has  varied 
considerably. 

SLIDE*5:  Texaco 

This  ad  by  Texaco,  a  response  to  the  rage  that  greeted 

the  oil  companies'  first-quarter  earnings  statements  last year,  did  little  good,  I  think. 
Bar  charts  and  dollar  figures  too  big  to  have  any 

personal  meaning  to  him  are  not  going  to  entice  even  an 
educated  reader  into  your  stor>  He  has  to  perceive  im- 

mediately some  pertinence  to  his  life  and  his  problems  or 
hell  never  plunge  into  the  body  copy 

SLIDE06:  Conoco 

On  the  other  hand,  here's  one  from  Conoco  s  series 
that  does  present  the  company's  case  in  terms  of  the 
reader's  interests,  that  does  speaik  with  warmth  as  well  as reason.  Unfortunately  an  art  director  and  illustrator  have 

conspired  to  deter  all  but  the  most  assiduous  from  ever 
reading  it. 

SL1DE*7:  Exxon 

Here's  a  good  combination  of  reader-oriented  head- 
line and  factual  copy  from  a  company  that's  been  doing  a 

very  good  job,  Exxon. 
But  the  clear-cut  leader  in  the  category  was  from  the 

beginning,  and  is  today,  Mobil. 
Theirs  is  a  coordinated,  well-planned  program  work- 

ing on  several  levels.  I  don't  know  if  that's  the  way  it started,  but  good  fortune  and  good  direction  have  caused 
it  to  develop  that  way. 

On  one  level  is  the  company's  support  of  much  of  the 
best  in  public  broadcasting.  For  a  company  that  claims  a 
social  conscience,  this  is  visibly  putting  its  money  where 
the  mouth  is. 

In  addition,  Mobil  is  sponsoring  high-quality  pro- 
gramming on  commercial  television  using  its  commer- 

cial time — often  not  all  it's  entitled  to — for  documentary 
depictions  of  the  company's  people  seeking  new  sources 
of  petroleum. 

More  feisty  in  print,  Mobil  started  a  magazine  series 
last  year  with  ads  like  this  one.  Interesting,  provocative, 
and  with  a  poii\i  to  make. 

SL1DE09 

Here's  the  first  ad  in  the  somewhat  revised  1975 

series,  calling  for  a  "YEA, "  Year  of  Energy  Action.  While 
that  kind  of  acronym  makes  me  cringe  a  bit,  I  won't 

quibble. SUDES*JO  and*ll 

And  here  are  some  subsequent  ads  in  that  series 

SLIDE*12 

Mobil's  op-ed  newspap>er  campaign  featured,  in  the 
beginning,  ads  like  this  well-remembered,  unassuming 

entry,  "Musings  of  an  Oil  Person."  These  were  very  direct 
counterattacks  against  the  adversary. 

Many  still  are,  but  an  increasing  number  of  their 
op-ed  ads  treat  subjects  broader  than  the  energy  crisis. 

SLIDE*13 

This  one,  for  instance,  never  mentions  oil  or  gasoline. 

SLIDE0J4 
Nor  does  this  one.  The  subject  is  the  problems  of 

business  today. 

SLIDE015 

My  personal  favorite  is  this  one,  an  opportunity  to 
make  a  point  for  business  seized  when  Phillippe  Petit,  the 
French  tight-wire  artiste,  felt  compelled  to  tiptoe  his  way 
between  the  tops  of  the  World  Trade  Center  towers. 

That's  a  very  cursory  re\iew  but  enough  from  which 
to  conclude  that  the  era  of  advocacy  advertising  is  here 
and  that  it  has  progressed  sufficiently  to  define  some 
standards  for  an  effective  campaign. 

Number  one,  the  program  should  clearly  communi- 
cate, through  subject  matter  copy  style,  and  graphics,  a 

unique,  credible,  and  personal  identity  for  the  company. 
People  listen  to,  and  buy  from,  someone  they  know  and 
like  and  can  recognize  This  holds  as  true  for  an  idea  as  for 

a  product. 
Number  two,  the  dialogue  with  the  public  should 

begin  long  before  the  company  or  industry  is  under  siege. 

It's  just  good  business  to  let  your  various  audiences  know 
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who  you  are  and  what  you  stand  for,  and  the  acceptance 
and  credibihty  buih  up  through  this  kind  of  long-range 
program  are  beyond  price  should  you  suddenly  have  to 
present  the  reader  with  your  viewpoint  on  a  highly  con- 

troversial issue. 
Mobil  began  its  corporate  dialogue  with  the  public 

four  years  ago.  A  number  of  our  clients,  Hallmark  being  a 
notable  example,  have,  through  their  communication 
programs,  created  a  personal  identity  and  an  acceptance 
that  not  only  help  sell  products  but  can  be  of  enormous 
value  should  they  have  to  enter  the  lists  with  an  aggres- 

sive adversary. 
And  who  can  tell,  these  days,  what  industry  or  corpo- 

ration will  be  next?  Who  would  have  thought,  last  March, 
that  the  sugar  companies  would  soon  rank  slightly  below 

Adolf  Hitler  on  the  housewife's  popularity  list?  Or  that 
AT&T  would  be  hit  with  a  Justice  Department  suit? 

Number  three,  the  program  should  be  based  on  a 

healthy  respect  for  the  reader's  intelligence.  Flag-waving, 
posturing,  and  preaching  the  virtues  of  the  free  enterprise 
system  are  not  going  to  work  today.  Facts  and  persuasive 
reasoning  will.  Herb  Schmertz,  vice  president- public 

affairs  for  Mobil,  is  convinced  there's  a  great  hunger  for 
information  about  the  oil  crisis  on  every  level.  His  prog- 

ram is  successful  because  the  ads  satisfy  that  hunger. 
Number  four,  to  be  effective,  the  program  must  in- 

terest, involve,  and  persuade  the  reader  in  terms  of  his 
own  life  and  the  things  that  are  important  to  him. 

Simply  shouting  "foul"  won't  do  that.  Throwing  a 
bunch  of  numbers  at  him  in  a  headline  won't  do  it.  Talk- 

ing about  your  earnings  and  your  costs  won't  do  it. But  talking  to  him  about  his  costs  might.  Talking  to 

him  about  his  needs  and  his  home  and  his  family  might. 
And  since  most  public  issues  are  directly  related  to  those 
things,  you  can  involve  him  personally  in  your  problems 
and  your  programs  because,  in  that  sense,  they  are  his  as 
well. 

Finally,  if  it  were  my  program,  I'd  want  some  meas- ure of  its  effectiveness.  This  requires  a  definition  of  target 
audiences  in  both  demographic  and  life-style  terms  and  it 
requires  a  clear  set  of  objectives. 

Then,  before  the  program  began,  I'd  do  a  benchmark 
study  to  determine  levels  of  awareness  among  those  au- 

diences and  their  attitudes  about  the  stated  objectives.  A 
subsequent  study  every  six  months  would  give  a  pretty 

"...  there's  high  risk  in  a  low  profile 

these  days." good  indication  of  how  well  the  program  was  attaining 
its  goals  and  where  it  could  be  strengthened  to  attain 
them  faster. 

I  realize,  though,  that  even  with  this  kind  of  meas- 
urement, a  program  of  advocacy  advertising  for  a  com- 

pany demands  a  certain  leap  of  faith,  a  commitment,  a 
kind  of  courage  from  corporate  management. 

But  I'm  convinced  that  we're  going  to  see  more  and 
more  corporate  managers  displaying  that  kind  of  cour- 

age. Because,  as  the  seven  oil  company  executives  who 

were  roughed  up  in  public  by  Senator  Jackson's  sub- 
committee last  year  discovered,  there's  high  risk  in  a  low 

profile  these  days. 



305 

The  Second  Six  Sins 
of  Cofpomte  Advertising 
Hugh  M.  Redliead 
President 
Campbell- Ewald  Company 

It  says  here  —  draft  number  eleven. 
I  warmed  up  to  that  as  a  title  for  this  talk  with  you. 

But  when  I  showed  it  to  some  of  the  saner  heads  around 

Campbell-Ewald,  they  insisted  that  this  speech  needed  a 
proper  beginning. 

So.  now  the  official  title  of  these  remarks  is — "The 
Second  Six  sins  of  Corporate  Advertising." That  title  is  more  carefully  calculated  and  more 
beautifully  functional  than  it  might  seem  to  be. 

First,  it  gets  me  off  the  hook.  It  assumes  that  there 

were  an  original  six  sins  of  corporate  advertising  And  I'm 
sure  there  were,  even  as  I'm  sure  that  most  of  you  in  this 
room  have  either  written,  sf>oken,  or  read  about  the  pit- 

falls of  corporate  advertising.  After  all.  this  is  the  fourth 
Fortune  Seminar  on  the  subject.  And  after  today,  all  of  us 
may  just  have  flogged  this  mouse  to  death 

The  fact  that  I  have  uncovered  the  second  six  sins 
presupposes  something  new .  And  this  may  keep  some  of 
you  on  the  edges  of  your  chairs  for  a  while. 

The  title  even  has  benefit  for  those  who  would  like  to 

ignore  the  next  twenty-four  minutes.  Just  tell  your 
neighbors  to  wake  you  up  when  I  get  to  number  six. 

Maybe  the  savingest  grace  of  this  speech,  however,  is 
that  you  asked  for  it. 

In  preparing  for  today.  Fortune  Magazine  helped  us 
send  a  list  of  questions  to  those  invited  to  these  seminars 
We  wanted  to  know  what  you  are  currently  thinking 
about  with  respect  to  corporate  advertising  —  what  prob- 

lems and  questions  are  bothering  you  About  a  third  of 
you  replied,  and  heres  what  you  said 

Over  half  of  you  saw  the  role  of  corporate  advertising 

to  be  greater  in  today's  depressed  economy  Over  one- third  saw  it  to  be  at  least  the  same  as  it  has  been  over  the 
past  several  years. 

You  may  be  surprised  to  learn  that  88  percent  re- 
ported that  their  companies  plan  to  spend  as  much,  or 

more,  on  corporate  advertising  than  in  1974. 

We  asked  the  question — "How  would  you  rate  the 
level  of  your  operating  management's  involvement,  en- 

thusiasm, and  support  for  corporate  advertising  at  this 

time?"  That  identical  question  was  asked  last  year  Here are  the  results: 

The  managements  who  are  heavily  involved  in  cor- 
porate advertising  rose  from  19  percent  to  33  percent  this 

year.  Medium  involvement  stayed  about  the  same:  59 
percent  vs  58  percent.  Low  involvement  fell  from  18 
percent  last  year  to  3  percent  this  year  Six  f>ercent  failed 
to  respond  both  years 

Those  figures  seem  to  be  saying  that  management's 
interest  in  corporate  advertising  is  in  inverse  proportion 
to  the  state  of  the  economy.  Not  very  surprising  when  you 
think  about  it. 

Twenty-seven  percent  of  you  feel  that  some  portion  of 
your  corporate  advertising  programs  should  be  devoted 

to  promoting  the  role  of  business  in  the  free  enterprise 
system.  More  about  that  later. 

Heartening  as  all  those  responses  may  be,  the  over- 
whelming question  you  have  about  corporate  advertising 

is  the  perennial  problem — "How  do  we  prove  its  effec- 
tiveness? "  "How  do  we  convince  top  management  that  it 

works?"  In  one  way  or  another,  42  percent  of  you  say  that 
you  are  worrying  about  that  problem.  And  another  30 
percent  are  wondering  what  approaches  to  use  in  their 
corporate  advertising.  What  should  the  advertising  say? 

All  of  which  brings  us  to  the  second  six  sins  of  corpo- 
rate advertising.  So  here  goes  —  in  no  special  order  of 

importance. 

Second  Sin  #1:  "Failure  to  position  the  company." 
With  all  the  flap  over  the  past  three  years  on  the 

subject  of  positioning,  this  sin  is  mildly  surprising, 
I  plastered  two  large  walls  of  my  conference  room 

with  tearsheets  of  corporate  advertising  from  a  year's 
supply  of  Fortune  magazines.  Fortune  people  say  that 
about  one-third  of  their  1,700  pages  of  advertising  each 
year  could  be  considered  strictly  corporate  or  institu- 

tional in  nature.  I'm  sure  I  have  samples  of  all  of  it.  And 
you'd  be  amazed  —  when  you  look  at  the  bulk  of  it  —  how 
few  companies  and  how  /ew  campaigns  really  work  at 

establishing  a  position  in  the  reader's  mind  for  the  com- 
panies involved. 

It  seems  as  if  both  client  and  agency  advertising 
people  who  would  never  think  of  putting  a  product  in  the 
marketplace  without  a  positioning  strategy  have  no  such 
restraints  when  it  comes  to  their  corporate  efforts.  Why 
should  this  be  so? 

Surely  the  major  problems  ofproduct  positioning  are 
present  incorporate  advertising.  The  clutter  is  there — the 

fight  for  people's  attention  is  as  great  The  battle  for  share of  mind  is  as  fierce  as  for  share  of  market. 

EKiring  my  first  tour  of  duty  in  the  advertising  agency 
business,  one  of  my  clients  from  a  giant  corporation  was 
haranguing  a  member  of  the  New  York  Stock  Exchange. 

His  beef  was  that  the  security  analysts  didn't  really  un- 
derstand his  company.  The  broker  said.  "Well,  there  are 

about  1,600  companies  on  the  New  York  Stock  Exchange, 
about  1,300 companies  on  the  American  Stock  Exchange, 
and  3,200  or  so  companies  whose  shjires  are  sold  over  the 
counter  or  on  regional  exchanges.  Many  of  those  6, 100  are 
multi-industry  companies,  conglomerates  like  yours. 

They  are  so  involved  and  so  complex,  we  don't  even 
bother  to  try  to  understand  them." Consider  that  there  are  about  1,800,000  companies  in 
the  United  States  —  literally  hundreds  of  companies  in 
every  major  industry  classification.  And  more  and  more 
of  those  companies  are  fighting  for  a  position  in  the 
minds  of  business  leaders,  government  leaders,  financial 
leaders,  leaders  in  education  and  foreign  trade. 

33-291   O  -  78  -  21 
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A  clear  understanding  of  the  company  behind  the 
name  may  be  the  single  most  compelling  objective  of 
corporate  advertising  today.  Especially  now  when  many 
company  names  fead  like  a  bowl  of  alphabet  soup. 

Twenty-two  of  Fortune's  first  500  and  twenty  of  the second  500  have  chosen  to  be  known  simply  by  a  set  of 

initials.  Most  often  the  reason  for  this  is  that  they've 
outgrown  their  original  names.  What  a  great  opportunity 
for  positioning. 

Many  a  well-known  company  has  had  a  terribly  dif- 
ficult time  establishing  a  position  in  fields  beyond  the  one 

in  which  it  built  its  original  reputation.  You  can  see 
corporate  carcasses  strewn  all  over  the  large-computer 
battlefield,  the  cable-television  battlefield,  and  the 
home-appliance  battlefield,  to  name  a  few. 

The  rules  of  positioning  —  whether  product  or 
company — are  really  the  same. 
1 .  Find  out  what  the  situation  is  now.  What  position  does 

the  company  hold  in  the  minds  of  the  people  who  are 
important  to  it?  Benchmark  research  is  the  only  way  I 
know  to  find  that  out  for  sure. 

2.  How  should  the  situation  or  position  be  changed?  In 
answering  that  question  it  is  imperative  that  the  doors 
of  top  corporate  management  be  opened  to  the  mar- 

keting management  of  the  company  and  the  man- 
agement people  of  the  agency.  There  are  both  clear 

and  subtle  reasons  for  this. 

Most  top  executives  have  come  up  through  some  field 
of  specialization.  And  even  though  they  are  now  looking 
at  things  from  the  top  of  the  pile,  it  is  often  tough  for  them 
to  articulate  what  their  company  stands  for  and  where  it 
is  going.  Much  of  that  is  buried  in  their  unconscious,  even 
though  it  is  often  strongly  and  brilliantly  reflected  in 
what  they  do  and  what  they  think. 

It  is  a  cinch  bet  that  the  senior  management  people  of 
most  companies  could  not  independently  write  down 
their  corporate  objectives  and  what  their  companies 
stand  for  with  any  degree  of  unanimity  within  the  com- 
pany. 

It  is  precisely  in  that  area  that  corporate  marketing 
and  communication  people  and  their  agency  counter- 

parts must  play  an  insightful  role  —  must  function  as  true 
catalysts — to  help  give  birth  to  singularly  accurate  ex- 

pressions of  corporate  positions. 
Even  when  corporate  top  management  people  are 

fully  articulate  about  their  problems  and  goals,  there  is  a 
great  benefit  in  an  open-door  policy.  From  it  will  come 

"...  write  down  the  advertising  ob- 
jectives. Make  ih^m  specific.  Make 

them  measurable.  Make  sure  they  are 

attainable." 
the  kind  of  agreement,  the  understanding,  the  unity  that 
must  underlie  a  strong  campaign  that  never  veers  off  the 
target. 

Still  another  value  of  such  summit  meetings  is  this: 

It's  quite  possible  that  the  need  may  arise  to  alter  what 
corporate  management  wants  the  state  of  mind  of  its 
publics  to  be.  In  other  words,  to  want  a  leadership  pos- 

ture is  not  enough.  The  leadership  must  be  warranted 
and  must  be  capable  of  substantiation.  Ditto  for  product 

quality.  Ditto  for  financial  strength.  Ditto  for  enlightened 
management. 

The  operating  principle  is  that  effective  and  believ- 
able corporate  advertising  must  accurately  reflect  the 

true  nature  and  the  actual  endeavor  of  the  company  run- 
ning it.  No  amount  of  advertising  can  make  a  company 

what  it  isn't  today  or  won't  work  to  be  tomorrow.  No  way. 
3 .  What  part  of  the  job  can  advertising  do? 

There  is  an  overwhelming  temptation — even  among 
sophisticated  and  experienced  advertising 
professionals — to  expect  too  much  from  their  adver- 

tising. A  sure  cure  is  to  write  down  the  advertising  ob- 
jectives. Make  them  specific.  Make  them  measurable. 

Make  sure  they  are  attainable.  Get  them  agreed  to  by 

everybody  who  has  a  hand  in  the  communication  pro- 
cess. And  make  sure  your  objectives  can  fit  changes  in 

the  marketplace  and  changes  in  your  own  corporate 
capability. 

4.  Lastly,  did  the  advertising  do  its  job? 
If  you  set  some  realistic  objectives  up  there  in  Step 
#3  —  then  the  odds  are  pretty  good  that  you  can 

measure  how  well  you're  achieving  them  as  the  adver- tising is  running. 

Those  four  steps,  as  we  see  it,  are  the  nuts  and  bolts  of 
positioning.  Putting  together  the  machinery  of  position- 

ing is  where  the  genius  comes  in. 
On  my  walls  full  of  corporate  advertising,  and  on  my 

television  tube,  I  see  some  companies  that  position  them- 
selves very  well. 

I  like  the  way  Greyhound  has  positioned  its  met- 
amorphosis from  a  bus  line  to  a  fully  diversified  corpora- 

tion. I  think  this  advertising  oozes  with  corporate  stabil- 

ity. 

I  like  the  crisp  way  that  GTE  positions  its  triad  of 
corporate  effort. 

IBM— especially  the  new  television  series  done  by 
David  Wolper — is  simply  great  positioning  by  the  leader, 
and  tough  to  do. 

Ditto  Merrill  Lynch  and  its  "Bullish  On  America" series.  Noother  stockbroker  could  say  that  and  have  it  fit. 
Let  me  dig  a  little  deeper  into  the  wav  corporate  posi- 

tioning is  done  well.  And  here  I'll  have  to  use  an  example 
that  I  know  firsthand  —  Rockwell  International. 

Back  in  the  late  Sixties,  Rockwell  Standard,  a  $600 
million  name  in  durable  industrial  goods,  took  over 
North  American  Aviation,  a  $2  biUion  aerospace  giant. 
Since  then,  Rockwell  has  been  on  a  path  of  tremendous 
growth  and  diversification  through  internal  expansion 
and  through  acquisition. 

Yet  Rockwell  was  not  well  known.  And  those  who  did 
know  it,  knew  it  for  the  wrong  reasons.  It  was  positioned 

in  people's  minds  as  an  aerospace  company,  or  as  an electronics  company. 

Clearly,  there  was  a  need  to  position  Rockwell  cor- 
rectly with  the  investing  public  and  security  analysts.  A 

shorthand  way  of  describing  this  complex  organization 
had  to  be  found. 

We  worked  with  top  management  people  at  Rockwell 
for  a  long  time  trying  to  find  out  what  it  was  that  knit  this 
company,  with  all  of  its  disparate  businesses,  together. 

We  found  that  Mr.  Rockwell's  goal  for  the  corpor- 
ation— and  therefore  the  thing  that  was  happening  inside 

Rockwell — was  technology  transfer:  the  taking  of  Rock- 

well's enormous  scientific  abilities  and  turning  them  to 
the  production  of  an  almost  mind-boggling  variety  of 
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27 18 

24 

17 
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improved  ever>'day  products  supplied  to  dozens  of  differ- 
ent industries. 
So.  science  became  the  key  to  positioning  Rockwell. 

Here  is  how  we  used  it. 
(Three  commercials  shown) 

Now.  is  it  all  working'  I  think  that  the  answer  can  be 
found  in  this  single  chart  comparing  a  1968  research 
study  with  one  in  1 973.  The  numbers  represent  percent  of 
jseople  interviewed. 

ASSOCIATION  OF  ROCKWELL  INTERNATIONAL 
WITH  INDUSTRIES 

Increasing  associations 
Auto,  truck  components 
Electronics,  micro  electronics 
Industrial  gears,  etc 
Textile  machinery 
Printing  and  graphics  equipment 
Pollution  control  equipment 

Decreasing  associations 
Rocket  engines  41  46 
Missiles  39  46 

Military  aircraft  34  74 

Rockwell  wanted  the  increasing  associations  to  in- 
crease and  the  decreasing  ones  to  decrease. 

So.  the  needles  moved  the  way  they  should,  didn't they? 

Also,  the  slogan  "Where  science  gets  down  to  busi- 
ness" is  one  of  the  best-known  corporate  slogans  extant 

today.  A  pretty  fair  example  of  p>ositioning. 
Speaking  of  corporate  slogans,  I  have  a  homemade, 

down-to-earth  yardstick  It's  a  pretty  good  way  to  make 
sure  a  slogan  is  free  of  hot  air  and  puffery  and  other 
idiocies  which  slogans  seem  to  attract.  Take  that  corpo- 

rate slogan  and  imagine  that  your  newest,  pink-cheeked 
salesman  is  making  his  first  call  on  the  toughest  purchas- 

ing agent  in  your  entire  customer  mix.  Imagine  the  first 

"...  42  percent  of  the  people 
answering  our  questionnaire  said 

they  have  trouble  getting  their  man- 
agements to  understand  the  value  of 

corporate  advertising." 
words  your  salesman  utters  go  something  like  this:  "Mr 
Schultz.  I'm  from  Consolidated  Padding  Company — you 
know — there's  a  wonderful  world  oi  tomorrow  in  the 
padding  of  today.'  "  If  he  doesn't  get  thrown  out,  the  slogan 
may  be  OK. 

So  much  for  the  sin  of  failing  to  position. 
Second  Sin  #2  strikes  me  as  a  natural  outgrowth  of 

positioning  It  is.  "Failure  to  measure  advertising  results.  " 
This  sin  is  also  strange  when  42  percent  of  the  people 

answering  our  questionnaire  said  they  have  trouble  get- 
ting their  managements  to  understand  ihevalue  of  corpo- 
rate advertising 
Some  of  those  people  may  be  saying  they  are  having 

trouble  getting  management  lospend  money  for  advertis- 
ing research. 

Others  may  be  saying  management  won't  believe the  research  after  it  is  done. 

I  hope  those  are  the  root  problems,  because  they  are 

relatively  easy  to  work  against.  I  hope  the  problem  is  not 

one  of  having  no  specific  objectives.  I  hope  it  isn't  the problem  of  not  doing  benchmark  research  to  uncover 
the  precise  attitudes  about  the  company  in  the  minds  of 
the  people  important  to  the  company.  Because  if  those 

fundamentals  haven't  been  tended  to — all  is  lost. 
The  need  to  have  outside,  professional  research 

firms — indef)endent  of  both  the  company  and  the  adver- 
tising agency — conduct  ad  tracking  studies  and  attitude 

studies  has  been  thoroughly  documented  by  Fortune  and 
by  every  other  worthwhile  business  publication  that  I 

know  of.  One  finds  it  ver>'  difficult  to  believe  it  is  a 
problem — yet  nearly  half  of  you  say  that  it  is. 

Second  Sin  #3  is  especially  relevant  in  today's  de- 
pressed economy.  Advertising  is  often  a  company's 

largest  variable  cost.  And  when  dollars  get  tough,  corpo- 
rate advertising  is  usually  the  first  to  get  the  ax. 
Corporate  advertising —  if  its  value  is  not  well 

documented — seems  to  offer  the  least  tangible  returns. 
Therefore,  it  becomes  the  easiest  to  postpone. 

So,  Second  Sin  #3  is  "Failing  to  hang  in  there — to 
stay  with  it" — to  present  a  consistent  and  continuous 
position  to  the  target  market. 

I  suspect  one  reason  that  corporate  advertising 
seems  so  easily  postponable  has  to  do  with  the  cause  and 
effect  relationship  of  advertising. 

You  want  to  sell  a  litter  of  kittens,  so  you  put  a  want 
ad  in  the  paper  Someone  calls,  and  you  sell  three  of  the 
seven  kittens   Quick  cause  and  effect 

Or  you  advertise  your  line  of  inclinable-bed  punch 
presses  and  sooner  or  later  you  get  on  the  approved  list 
of  a  lot  of  purchasing  agents.  Longer  time  lag,  but  still 
cause  and  effect. 

Now  when  the  advertising  gets  involved  with  trj'ing 

to  affect  the  company's  P/E  ratios — explaining  its  diver- sification policies  or  changing  attitudes  in 
government — the  effect  takes  a  lot  longer  to  achieve. 

Also,  when  you  try  to  influence  attitudes  of  people 
important  to  your  company,  there  may  be  need  for  an 
wn-learning  process.  Deep-seated  convictions  may  have 
to  be  changed   And  that  takes  time 

Unlike  product  advertising,  which  may  be  inten- 
tionally pulsed  or  run  sporadically  to  take  advantage  of 

seasonal  product  demands,  corporate  advertising  should 
be  continuous  and  consistent  to  be  effective 

All  of  this  seems  self-evident  until  you  see  what  hap- 
pens to  corporate  budgets  when  times  get  lough — or 

when  there  is  insufficient  documentation  of  advertising 
results 

Second  Sin  #4  may  seem  to  be  hard  to  reconcile 
with  the  need  to  position  the  company  accurately.  It  is 

simply  the  "Failure  to  provide  a  benefit  for  the  reader." Back  to  my  wall  full  of  ads.  Every  one  is  chock  full  of 
information.  Facts  about  earnings.  Facts  about  product 
lines.  Facts  about  everything  that  your  average  advertis- 

ing committee  can  dream  up.  How  about  a  picture  of  the 

founder?  That's  good — throw  him  in.  too. 
The  problem  is  not  what  to  include  in  corporate  ad- 

vertising, but  what  to  eliminate.  The  average  corporate 
ad  probably  assumes  more  interest  in  the  company  on 
the  part  of  the  reader  than  logic  and  sweet  reason  could 
ever  permit  The  corporate  message  must  exactly  fit  the 
needs  and  interests  of  the  people  you  are  appealing  to. 

Too  many  copywriters.  I  suspect,  write  for  Fortune 
magazine  rather  than  for  living,  breathing  bankers,  fund 
managers,  government  procurement  officials,  or  poten- 
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tial  employees. 
I  suspect  that  this  is  why  your  average  creative  per- 
son does  a  lot  better  when  he  writes  ads  for  cancer  re- 

search, United  Fund,  or  some  other  Ad  Council  project. 

He  writes  to  people  in  terms  of  those  people's  interests. 
And  he  doesn't  have  an  ad  committee  to  help  him. 

Second  Sin  #5  doesn't  deal  with  advertising  at  all.  It 
is  simply  the  failure  to  amplify  the  corporate  advertising 
with  all  of  the  other  necessary  corporate  activities  to  build  a 
result-producing  program. 

It  is  an  unfortunate  fault  of  too  many  advertising- 
agency  people  simply  to  make  the  ads  and  figure  the  job 
is  done. 

The  difference  between  success  and  failure  in  a  cor- 
porate communication  program  can  often  be  measured 

in  all  the  other  important  activities  that  supplement  the 
advertising. 

For  example,  shareholder  meetings — are  they  well 
planned?  Are  the  questions  anticipated? 

Ditto  for  meetings  with  the  investment  community. 
Are  they  frequent?  Do  the  speakers  rehearse?  Are  the  vis- 

uals good?  Do  your  top  people  participate? 
How  about  your  annual  reports  and  quarterly  earn- 
ings statements?  Are  they  inviting  to  read?  Are  the  disclo- 

sures and  explanations  absolutely  believable? 
Is  the  public  relations  effort  tightly  geared  to  corpo- 
rate objectives?  Are  the  public  relations  one-sided,  or  is 

.there  a  free  two-wav  flow  of  information  and  questions? 
Are  the  employees  geared  in?  Ditto  for  distributors, 

dealers,  and  franchises.  They  all  work  for  you;  they 
should  be  aboard. 

Are  the  boards  of  directors  used  as  a  working  com- 
munication tool? 

We  could  go  on,  and  on,  but  you  know  the  supplemen- 
tal activities  at  least  as  well  as  I  do. 

Here  we  go  with  Second  Sin  #6 — and  this  is  the 
wakeup  call  for  all  those  who  have  nodded  off  behind 
their  wide-open  eyes. 

It  is  simply  a  failure  to  help  the  system  v^hen  the  system 
badly  needs  help. 

I  am  well  aware  of  the  developing  situation  in 
Washington,  where  many  government  people  are  coming 

"...  business  has  to  work  at  telling 
the  vast  numbers  of  our  fellow  citi- 

zens what  business  is  really  all  about 

and  how  it  benefits  them." 
to  realize  that  they  may  have  overregulated  industry  to 
the  point  of  a  specific  adverse  effect  on  our  GNP. 

All  that  notwithstanding,  I  am  glad  that  at  least  a 
quarter  of  you  answering  our  survey  agreed  that  you  do 
believe  that  it  is  the  business  of  business  to  defend  the 

system. 
There  is  a  fundamental  need  for  business  to  explain 

itself.  Not  merely  to  fight  back  to  clear  itself  when  a  one- 
company  scandal  breaks  or  when  there  is  an  industry- 

wide problem  to  cope  with.  I'm  saying  that  between 
those  two  extremes,  business  has  to  work  at  telling  the 
vast  numbers  of  our  fellow  citizens  what  business  is  re- 

ally all  about  and  how  it  benefits  them. 
Again,  I  must  draw  on  an  example  that  I  know 

firsthand.  And  that's  a  Campbell-Ewald  ad  we  ran  last 

fall — the  one  which  you  now  have.  This  advertisement 
has  resulted  in  many  hundreds  of  congratulatory  letters 
to  Tom  Adams  from  the  great  and  not-so-great.  It  has 
been  picked  up  and  run  by  nearly  a  dozen  other  publica- 

tions free  of  charge.  It  has  been  read  into  the  Congres- 
sional Record.  And  it  has  drawn  some  15,000  reprint  re- 

quests. 
We  made  it  and  ran  it  because  it  genuinely  reflects 

the  strongly  held  viewpoint  of  the  management  of  this 
advertising  agency.  Our  business  is  really  supporting 
other  businesses.  We  were  and  are  sick  and  tired  of  the 
unfounded  or  ill-founded  attacks  that  have  been  and  are 
being  made  on  the  business  sector.  We  are  sick  of  the 
misunderstandings  and  misleadings  that  are  going  on. 
We  are  unhappy  with  government  overregulation  and 
attendent  idiocies  that  keep  proliferating  and  surfacing  in 
one  field  after  another. 

Yet  no  matter  in  what  fields  you  look,  you'll  find  that 
too  few  companies  are  picking  up  the  cudgel  against  such 

idiocies  and  taking  industry's  story  to  the  decision  makers 
and  to  the  ultimate  judge — the  one  with  the  vote — the 

guy  on  the  street. Those  government  idiocies  come  under  the  heading 
of  poorly-thought-out,  precipitate,  or  otherwise  well- 
intentioned  actions  that  can  harm  business,  can  harm 
consumers,  and  can  screw  up  the  free  enterprise  system 
and  the  government  itself — or  all  four. 

Three  fairly  current  examples  come  to  mind.  Let  me 
touch  on  them  briefly  and  then  generalize  for  a  minute. 

Federal  new-car  regulations  began  to  be  felt  in  1967. 
They  have  now  swelled  to  a  chorus  of  hundreds  of  stand- 

ards covering  everything  from  the  location  of  controls,  to 
seat  belt  harnesses,  to  seat  belt  interlocks  and  bumpers. 
Estimates  of  cost  additions  between  1971  and  1976  run 
anywhere  from  $1,380  to  $1,800  per  car. 

Just  look  at  bumpers  and  interlocks.  Standard 

bumper  heights  are  not  fully  workable.  When  a  car's brakes  are  locked,  the  front  dips  down,  neatly  thrusting 
grille  and  headlights  into  the  standard-height  bumper  of 

the  car  ahead.  The  cost  of  repairing  a  '74  bumper  vs.  a  '73 was  three  times  higher. 

The  cost  of  replacing  an  intermediate's  '74  bumper 
vs.  the  '73  was  $140  higher.  The  added  weight  contrib- 

uted its  bit  to  higher  gas  consumption.  And  a  study 
showed  that  while  there  was  less  front  and  rear  damage 
in  low-speed  accidents,  structural  damage  was  greater  in 
high-speed  ones. 

Now  the  value  and  the  content  of  the  whole  bumper 

program  are  in  question — as  they  should  have  been  be- 
fore the  program  was  launched,  if  indeed  it  should  have 

been  launched  at  all. 

As  you  know,  the  seat  belt  interlock  that  was  legis- 
lated into  existence  has  now  been  legislated  right  back 

out.  Meanwhile,  it  has  contributed  its  full  share  of  addi- 
tional cost  and  almost  universal  owner  vexation  morn- 

ing, noon,  and  night,  seven  days  a  week  to  a  public  that 
was,  unfortunately,  getting  all  the  government  it  was 

paying  for. In  another  field,  another  kind  of  vexation. 

On  the  basis"  of  cyclamates  being  fed  to  rats  in  ex- 
traordinarily high  levels  for  an  extremely  long  period,  the 

FDA  banned  cyclamates  in  1970.  That's  not  so  bad.  FDA 
should  guard  our  health  and  our  welfare.  Thank  God  for 
the  thalidomide  ban. 

But  the  cyclamate  ban  was  precipitous  and  was  is- 
sued despite  the  fact  that  many  scientists  were  uncon- 
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vinced  that  the  studies  were  applicable  to  man. 
The  ban  caused  great  havoc  and  expense  in  the  dietet- 

ic industr\'  Coca-Cola  s  Tab  and  Fresca  brands  were  put 
in  trouble  overnight,  and  Coca-Cola  incurred  changeover 
costs  of  over  $3  million. 

The  very  existence  of  Royal  Crown  Cola  was 
threatened  because  of  the  high  percentage  of  its  sales 
represented  by  dietetic  pop. 

One  farm  co-op  alone  was  caught  with  between  four 
and  five  million  cases  of  dietetic  food  in  cans,  out  of  a 
total  of  24  million  cases.  All  in  all,  itsestimated  that  farm 

co-ops,  processors,  and  canners  took  a  $100  million  to 
$135  million  loss.  The  tale  grows  even  more  bitter,  be- 

cause the  poor  taste  of  cyclamate  substitutes  is  blamed 
for  a  rapid  decline  of  the  total  dietetic  market  by  50%. 
And  while  the  market  is  now  better,  the  wounds  in  that 
mdustry  are  deep. 

Yet  today  more  than  twelve  scientific  studies  in  the 
United  States,  England,  Japan,  and  Germany  have 
unanimously  concluded  that  cyclamates  are  noi  cancer- 
causing  in  human  beings  and  have  no  other  adverse  side 
effects. 

Cyclamates  are  still  banned  in  the  U.S.,  although 
considered  safe  in  Canada,  in  Germany,  and  in  Switzer- 

land. But  no  one  has  told  the  public  here  the  other  side  of 
the  issue.  And  no  one  is  telling  the  public  the  other  side 
now. 

A  third  bit  of  government  regulation  that  could  con- 
ceivably be  more  far-sweeping  than  it  appears  now  faces 

the  tire  industry. 
After  much  delay  because  of  technical  difficulties,  the 

Department  of  Transportation  has  proposed  a  standard 
lo  take  effect  in  May  of  this  year.  It  involves  the  grading  ot 
tires  on  the  basis  of  tread  wear,  traction,  and  high-speed 
performance. 

Under  the  standard,  control  tires  of  various  types 
would  be  built  for  grading  purposes.  The  tires  of  the 
various  manufacturers  would  then  be  matched  against 
control  tires  in  on-ihe-road  tests  On  the  basis  of  the  tests, 
the  tires  would  be  grade-labeled  The  labeling  would 
consist  of  numbers,  stars,  and  letters  to  identify  mileage 
projections,  stopping  ability,  and  heat  resistance  at  high 
speed.  These  symbols  would  be  molded  into  the  sidewall 
of  every  tire. 

In  trying  to  think  this  through,  it  seems  to  me  there  is 
an  excellent  chance  that  this  particular  standard  may 
destroy  a|l  brand  differences.  It  just  may  destroy  the 
incentive  to  work  for  brand  suf)eriority  and  bring  on 
price  standardization  as  well  as  quality  standardization. 

It  could  severely  reduce  research  and  development  in 
the  tire  business.  It  could  also  bring  on  the  necessity  for 
going  to  a  tire  dealer  and  telling  him  we  want  a  number 
80  slant  3  star  slant  B  polysteel  belted  AH  78  dash  15 
radial  with  white  sidewalls. 

The  reason  I've  cited  those  three  cases,  out  of  many ,  is 
to  remind  you  that  there  is  both  past,  present,  and  poten- 

tial fallibility  in  government  regulations.  Therefore, 
there  is  also  past,  present,  and  potential  harm  to  busi- 

ness. To  remind  you  that  the  public  generally  is  either 
ignorant  of  the  regulations  until  they  happen,  or  that  at 
best — or  maybe  I  should  say,  at  worst — the  public  has 
heard  only  one  side  of  them. 

I  think  an  urgent  case  exists  for  business  to  fight 

publicly  against  harmful  legislation  fcefo''e  it  can  become 
law. 

I  think  business  has  the  right  and  the  duty  to  fight  for 
repeal  of  precipitous  or  unthought-out  legislation  that  is 
causing  more  trouble  than  the  trouble  it  was  designed  to 
fix.  I  think  business,  if  it  is  to  survive  in  the  environment 

of  what's  left  of  the  free  market  system,  must  get  tough, 
stav  tough,  and  go  all  out  to  present  its  side  of  every 
important  issue  involving  it.  That  fight  must  be  carried  to 

"...  business  has  the  right  and  the 
duty  to  fight  for  repeal  of  precipitous 
or  unthought-out  legislation  that  is 
causing  more  trouble  than  the  trou- 

ble it  was  designed  to  fix." 
the  public  by  individual  corporations  and  industry  as- 

sociations doing  a  more  vocal  and  statesmanlike  job  to 
help  the  public  understand  the  full  spectrum  of  what 
government  is  doing  to  us  all. 

Whatever  your  own  field,  I  am  as  sure  as  I  am  stand- 

ing here  that  you've  already  had  your  interlock  legisla- 
tion or  your  cyclamate  legislation  or  your  grade  labeling 

legislation — or  else  you  will  have  it. 
If  you  already  have  it,  tomorrow  is  none  too  soon  to 

begin  dealing  with  it  in  corporate  advenising.  And  if  you 

don't  have  it  yet,  tomorrow  is  none  too  soon  to  begin 
preparing  against  the  day  of  its  arrival. 

I  leave  you  with  two  thoughts  I  hope  will  be  indelibly 
stamped  on  your  memory. 

If  not  us.  who? 
If  not  now,  when? 
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Foreign  PdUc^ 

Robert  J.  McCloskey 
Assistant  Secretary  for  Congressional  Relations 

and  Ambassador  at  Large,  Department  of  State 

1  understand  I  am  the  first  State  Department  official  to 
address  a  Fortune  Corporate  Communications  seminar.  I 

attribute  this  to  business'  increasing  concern  with 
foreign  policy  and  the  growing  awareness  of  the  role 
American  business  can  play  in  the  formulation  of  that 
policy. 

Your  presence  at  this  seminar  is  indicative  of  a  con- 
cern with  communication.  You  are  interested  basically,  I 

assume,  in  transmitting  effective  messages  about  your 

companies'  products  and  services  and  in  building  a  posi- 
tive climate  of  understanding  and  acceptance  of  your 

organizations'  policies  and  actions.  You  also  seek  to 
create  public  awareness. 

The  State  Department  also  has  a  "product":  foreign 
policy.  We  are  well  aware  that  this  nation  cannot  have  an 
effective  foreign  policy  without  broad  public  support  and 
acceptance.  And  it  is  axiomatic  that  in  a  free  society 
foreign  policy  must  be  based  on  a  broad  national  consen- 

sus. 'This  consensus  can  be  achieved  only  through  honest and  effective  communication. 
Communication — between  the  Administration  and 

the  people,  between  the  State  Department  and  the  busi- 
ness community,  between  this  government  and  other 

governments — is  a  prerequisite  to  foreign  policy  success 
in  an  interdependent  world. 

The  State  Department  is  deeply  concerned  with 
communicating  our  foreign  policy  to  this  nation  and  the 
world. 

One  of  the  problems  basic  to  communicating  foreign 
policy  is  the  inherently  dual  nature  of  policy.  First,  there 
are  the  broad,  philosophical  policy  guidelines,  and  sec- 

ond, the  specific  policy  issues.  In  communicating 
philosophical  foreign  policy  we  are,  in  fact,  dealing  in 
concepts  or  building  blocks — the  long-range  objectives 
which  guide  our  approach  to  specific  policy  issues. 

Any  listing  of  global  American  foreign  policy  objec- 
tives would  have  to  include:  First,  the  need  to  foster  a  new 

spirit  of  restraint  and  responsibility  among  all  powers. 
Second,  to  limit  and  ultimately  reduce  nuclear  weapon 
competition.  Third,  to  build  global  cooperation  to  meet 
unprecedented  global  problems,  many  of  them 
economic — energy,  food,  and  access  to  scarce  com- 

modities are  but  some  examples. 
To  the  extent  we  successfully  communicate  and  build 

support  for  these  overall  objectives,  we  establish  a  constit- 
uency for  foreign  policy  and  prepare  the  nation  for 

specific  policies  which  follow  logically  from  these  goals. 
One  impediment  to  communicating  philosophical 

foreign  policy  is  that  many  of  the  issues  involved  lack 
mass-media  appeal.  We  frequently  seek  to  publicize  these 
objectives  and  fail  because  they  are  not  deemed  news- 

worthy. Tomorrow's  goals  cannot  compete  for  space  or 
air  time  with  today's  news. 

The  State  Department  attempts  to  overcome  this 

obstacle  through  direct  contact  with  the  public,  particu- 
larly those  already  interested  in  foreign  policy.  We  also 

have  a  more  structured  program  to  encourage  a  dialogue 
on  foreign  policy,  which  I  shall  discuss  later. 

An  additional  difficulty  in  communicating  long- 
range  policy  objectives  is  that  we  are  speaking  to  a 
multi-audience:  America  and  the  world,  which  includes 
adversaries.  In  dealing  with  energy  issues,  for  example, 
we  must  relate  directly  to  the  fifteen  OPEC  countries  and 
to  our  seventeen  consumer  allies  in  the  International 

Energy  Agency.  We  cannot  present  our  policy  objectives 
in  narrow,  nationalistic  terms. 

We  are,  instead,  engaged  in  a  difficult  educational 
process,  frequently  calling  upon  this  nation  to  accept 
change  and  to  ensure  that  it  becomes  change  for  the 
better.  We  cannot  take  the  simple  path  and  present  de- 

tente as  the  road  to  ultimate  victory  over  the  Soviet 
Union.  To  do  so  might  whip  up  some  initial  jingoistic 
support  domestically,  but  in  the  end  it  would  doom  the 
policy  to  failure.  The  main  lines  of  our  foreign  policy 
must  be  illuminated  in  such  a  way  as  to  render  them 
understandable  and  reasonable  both  to  this  nation  and  to 
our  friends  and  adversaries  abroad. 

This  is  a  difficult  long-term  task,  but  I  believe  that,  in 
the  main,  we  have  been  successful.  Concepts  such  as 
detente  and  interdependence  are  becoming  increasingly 
a  part  of  the  daily  vocabulary  of  America. 

The  second  aspect  of  communicating  foreign  policy 
involves  explaining  and  justifying  the  day-to-day  ac- 

tivities of  the  State  Department  and  our  reaction  to 
specific  events  abroad.  When  there  is  a  crisis  in  Cyprus,  a 
civil  war  in  Ethiopia,  or  a  war  in  the  Middle  East,  the 
United  States  must  determine  how  it  relates  to  these 
events  and  be  prepared  to  explain  any  policy  it  may 
develop.  Here  again,  we  speak  simultaneously  to 
America  and  the  world.  Our  responses  to  the  issues  of  the 
moment  have  immediate  and  serious  impact  in  foreign 
offices  and  executive  mansions  around  the  world.  The 

press  corps,  then,  is  the  prism  through  which  day-to-day 
foreign  policy  actions  are  refracted  to  America  and  the 
world. 

Perhaps  the  fundamental  problem  in  communicating 
specific  foreign  policy  to  the  press  involves  striking  a 

balance  between  the  public's  right  to  be  informed  and  the 
government's  need  to  maintain  a  degree  of  confidential- 

ity in  certain  dealings  with  other  nations. 
It  is  obvious  to  anyone  who  considers  the  problem 

that  we  cannot  conduct  our  diplomacy  in  the  press.  There 
are  frequent  legitimate  requirements  for  confidentiality 
between  states.  It  is,  however,  precisely  these  areas 
which  harbor  the  stories — stories  that  highlight  the  con- 

troversy and  often  miss  the  main  point — that  sell  news- 
papers or  attract  viewers  to  a  television  newscast. 

The  press  is  our  primary  vehicle  of  communication 
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and  when  the  State  Department  appears  to  be  on  the 
defensive  in  its  relationship  with  the  press  it  is  generally 
because  we  are  attempting  to  guard,  and  the  press  is 
attempting  to  penetrate,  areas  of  confidence  between 
nations.  We  are  called  upon  to  be  as  accurate  and  open  as 

possible  to  satisfy-  our  own  press  and  public.  At  the  same 
time  we  must  maintain  that  flexibility  necessary  to  con- 

ducting our  relations  with  other  states. 
Despite  this  inherent  dilemma  in  our  communica- 
tion effort,  the  Department  of  State  has  established  an 

"...  We  are  called  upon  to  be  as  ac- 
curate and  open  as  possible  to  satisfy 

our  own  press  and  public.  At  the 
same  time  we  must  maintain  that 

flexibility  necessar\'  to  conducting 
our  relations  with  other  states." 

enviable  reputation  for  gettmg  out  the  news.  I  have  ob- 
served hov\  other  nations  conduct  their  press  relations 

and  can  state  unequivocally  that  we  put  out  more  infor- 
mation and  on-the-record  comment  than  any  other 

foreign  office  in  the  world. 
I  should  also  add.  or  admit,  that  silence  is  an  addi- 

tional factor  in  communicating  our  day-to-day  foreign 
policy.  As  there  is  a  diplomatic  illness,  so  there  is  a  dip- 

lomatic silence.  It  is  the  subject  of  as  much  interpreta- 
tion, criticism,  and  analysis  as  any  statement  we  make 

for  the  record.  In  deciding  what  will  be  communicated  to 
the  world  through  the  State  Department  spokesman,  we 
must  constantly  be  aware  of  what  we  communicate  by 
silence 

No  discussion  of  our  communication  problems  and 
objectives  would  be  complete  without  some  reference  to 
that  primary  target,  the  Congress  of  the  United  Stales. 
The  State  Department  is  devoting  an  extraordinary 
amount  of  time  in  an  effort  to  respond  to  congressional 
inquiries  and  to  make  sure  that  our  policies  are  explained 
to  Congress. 

Our  relations  with  Congress  are  particularly  impor- 
tant at  a  time  when  the  Iegislati\-e  branch  is  determined 

to  reassert  its  foreign  policy  prerogatives — in  Southeast 
Asia,  in  the  Trade  Act.  and  in  the  Cyprus  negotiations.  It  is 
no  secret  to  anyone  that  the  past  few  months  have 
graphically  demonstrated  the  importance,  indeed  the 
vital  nature  of  congressional  suppon  and  understanding. 
The  rejection  of  the  trade  bill  by  the  Soviet  Union  and  the 
cutoff  of  arms  aid  to  Turkey  are  just  two  examples  of  the 
difficulties  that  can  arise  when  two  branches  of  govern- 

ment are  not  completely  in  concert  We  will  make  a  major 
effort  to  improve  our  relations  with  Congress — so  that 

"this  new  partnership  should  not  seek  to  make  either 
branch  a  rubber  stamp  for  the  other." 

Rather  the  partnership  should  be  based  on  the  prin- 
ciples outlined  by  President  Ford  in  his  first  address  to 

the  Congress,  the  principles  of  communication,  concilia- 
tion, compromise,  and  cooperation.  To  m>  mind  it  was  no 

random  selection  that  made  communication  the  first  of 
those  four  principles  If  we  are  able  to  communicate 
effectively  with  Congress  and  win  support  for  our 
policies,  we  go  a  long  way  toward  ensuring  the  ultimate 
success  of  these  initiatives. 

That  phenomenon  known  as  the  communication  ex- 
plosion also  bears  directly  on  our  efforts  to  relate  foreign 

f>olicy  decisions  to  a  worldwide  audience,  .-^s  with  most 
technological  advances,  we  have  learned  that  the  incred- 

ibly rapid  pace  of  information  flov^  creates  as  man\  prob- 
lems as  it  solves.  Today  it  is  literalK  impossible  to  isolate 

oneself  from  the  news  or  from  foreign  affairs.  But  the 
volume  of  daily  news  and  the  competition  for  space  and 
time  in  the  media  have  left  little  opfxjrtunity  for  the 
in-depth  coverage  vital  to  an  understanding  of  the  broad 
outlines  of  our  f)olicy.  Conversely,  the  failure  to  ap- 

preciate long-term  objectives  has  made  it  increasingly 
difficult  for  our  audience  to  view  our  policy  actions  as  a 
coherent,  consistent  program. 

This  surfeit  of  information  has  increased  our  aware- 
ness of  problems,  but  has  not  contributed  noticeably  to  a 

sense  of  community.  We  are  so  busy  reacting  to  news  that 
we  have  little  opportunity  to  sit  together  and  decide 
where  we  are  going  and  how  we  want  to  get  there.  Our 
communication  has  become  more  and  more  a  creature  of 
the  moment  whose  only  constraints  are  technological. 

I  do  not  have  to  impress  upon  you.  as  businessmen, 
the  fact  that  the  difference  between  national  and  interna- 

tional affairs  is  becoming  increasingly  irrelevant 
Economics  has  become  the  language  of  international  re- 

lations today,  and  we  £ire  not  going  to  meet  the  challenges 
posed  by  an  interdependent  world  w  ithout  the  suppon  of 
the  business  community  in  this  country. 

What  happens  abroad — the  energy  crisis  or  multilat- 
eral trade  negotiation.s — can  affect  the  annual  statements 

"...  Economics  has  become  the 
language  of  international  relations 

today." 
of  the  corporations  represented  in  this  room  Foreign 
policy  today  is  directly  related  to  gas  lines,  unemploy- 

ment lines,  the  price  of  bread,  and  the  tariffs  you  pay  on 

your  exports. 
Recently  the  Secretary  noted:  "The  American  busi- 
ness community  has  interests  which  are  increasingly 

global.  Indeed.  I  doubt  that  any  other  element  of  our 
society  has  a  more  important  stake  in  congenial  interna- 

tional order."  It  is  clear  that  a  successful  American 
foreign  policy  is  going  to  require  your  ideas,  coimsel.  and 
understanding. 

It  is  not  enough  for  us  to  speak  about  foreign  policy 
through  the  press  or  through  speeches  and  pamphlets. 
Communicating  foreign  policy  cannot  be  a  one-way  pro- 

cess What  is  required  is  a  dialogue  between  those 
charged  with  ihe  responsibility  for  formulating  and  car- 

rying out  the  policies  of  this  nation  and  those  whose 
interests  are  ultimately  affected  by  those  policies.  Busi- 

ness has  a  responsibility  to  make  its  views  known  to  the 
State  Department.  Indeed  it  is  in  the  interest  of  business 
to  do  so.  I  think  you  will  be  agreeably  surprised  at  the 
economic  expertise  and  business  sense  we  have  de- 

veloped at  State.  Deputy  Secretary  Robert  Ingersoll  and 
Under  Secretary  for  Economic  Affairs  Charles  Robinson 
are  both  former  businessmen  who  make  it  a  point  to 
communicate  with  the  private  sector! 

In  addition,  the  State  Department  has  a  formal  pro- 
gram of  three-day  executive-diplomat  seminars  ever> 

few  months.  The  purpose  of  these  meetings  is  to  bring 
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corporate  executives  and  State  Department  officials  to- 

gether so  each  can  better  understand  the  other's  prob- 
lems and  concerns.  If  any  of  you  are  interested  in  par- 

ticipating in  this  communication  process,  please  let  me 
know  and  I  will  see  that  you  have  an  opportunity  to 
attend.  Outside  the  formal  contacts  with  the  State  De- 

partment. I  would  think  that  business  leaders  can  and 

"...  business  leaders  can  and  would 
be  well  advised  to  devote  more  of 

their  time  and  attention  to  pro- 
moting active  discussion  of  world 

events  v^ithin  their  own  corporate 

community." 
would  be  well  advised  to  devote  more  of  their  time  and 
attention  to  promoting  active  discussion  of  world  events 
within  their  own  corporate  community. 

Finally,  business  can  contribute  to  the  broad  national 
debate  essential  to  the  development  of  a  foreign  policy 
consensus.  You  can  do  this  by  supporting  organizations 
interested  in  foreign  policy.  Recent  studies  have  shown 
declining  business  support  for  the  foreign  policy  organi- 

zations in  this  country.  They  have  shown  that  less  than  1 
percent  of  all  corporate  donations  are  directed  toward 

activities  even  remotely  related  to  international  affairs. 
Few  segments  of  our  population  have  the  capacity  to 

influence  the  activities  and  views  of  others  as  effectively 

as  American  business.  Many  of  the  organizations  rep- 
resented in  this  room  are  located  both  in  this  country  and 

abroad.  In  both  places  they  are  in  constant  contact  with 
leadership  elements.  The  American  business  community, 
with  its  stake  in  a  stable,  orderly,  and  peaceful  world, 
must  ask  itself  if  it  has  done  all  it  can  to  further  the  broad 
goals  of  American  foreign  policy.  The  Department  of 
State  is  ready  and  eager  to  cooperate  with  the  business 
community  in  establishing  closer  and  more  effective 
communication  programs.  Our  Bureau  of  Public  Affairs, 
along  with  the  Bureau  of  Economic  and  Business  Affairs, 
has  established  a  special  task  force  to  move  rapidly  ahead 
to  expand  our  relations  with  the  business  community. 

Renewed  efforts  are  being  made  to  expjmd  our  speakers' 
program  and  our  participation  in  and  sponsorship  of 
seminars  and  conferences. 

Despite  what" you  may  have  read,  the  Department  of 
State  does  not  pretend  to  have  a  monopoly  on  foreign 

policy  wisdom.  A  successful  communication  effort  lead- 
ing to  the  development  of  a  consensus  and  support  for 

policy  must  involve  all  of  us.  Communication  in  the  face 
of  indifference  is  a  difficult  proposition.  We  seek  your 
support  and  your  more  active  involvement  in  the  field  of 
foreign  affairs  and  your  ideas  on  how  we  can  improve  our 
comnumication  effort  We  welcome  your  advice  and  your 

cooperation. 
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Financial •:Miniirii[viiKi 

James  W.  Davant 
Chairman  of  the  Board 
Fame  Webber  Incorporated 

The  new  chairman  of  E .  1 .  du  Pont  said  the  other  day  that 
the  restoration  of  public  confidence  is  the  principal  task 
confronting  business  today.  I  agree.  Business  cannot  sur- 

vive without  public  support. 
We  cannot  get  along  without  the  money  the  public 

invests  in  business. 
We  cannot  get  along  without  public  understanding  of 

the  purposes  and  practices  of  business. 
We  cannot  get  along  without  the  publics  moral  and 

political  support. 
Right  now,  as  everybody  in  thisroomknows,  we  have 

far  too  little  of  all  three. 
Ten  years  ago  the  public,  by  actual  measurement, 

considered  business  leaders  more  credible  than  any 
major  leadership  group  in  the  counin  .  including  ministers 
of  the  Gospel  A  majority  of  Americans  believed  that  if  our 
pressing  social  problems  were  going  to  be  solved  at  all, 
business  was  going  to  solve  them.  By  most  measures, 

business  was  America's  favorite  institution. 
Now  that  picture  has  changed  completely.  My  strong 

personal  impressions  are  confirmed  by  the  polls.  Lou 

Harris'  measurement  of  public  confidence  in  major  U.S 
companies  fell  from  a  high  of  55  percent  in  1966  to  27 
percent  in  1972.  And  it  is  still  falling 

I've  been  in  the  securities  business  for  thirty  years 
The  degree  of  today's  cynicism  is  intense  Although  there 
are  hopeful  signs  of  a  turnaround,  the  American  public 
has  been  turned  off  to  Wall  Street. 

Predictably,  attitudes  toward  the  private  enterprise 
system  as  a  whole  have  deteriorated  in  the  same  way. 
Fewer  than  half  the  people  think  profits  have  a  socially 
useful  function.  Three  Americans  out  of  four  think  too 
much  power  is  in  the  hands  of  too  few  companies.  Public 
attitudes  toward  business  are  as  negative  as  they  have 
been  since  the  pollsters  began  to  track  them 

In  short.  American  business  is.  along  with  most  other 
American  institutions,  on  the  public  blacklist  And  re- 

storing confidence  will  be  more  difficult  than  it  was  after 

the  great  depression.  People  don't  believe  what  we  tell them  anymore. 
The  consequences  are  far  reaching  and  deeply  alarm- 
ing. The  result  I  see  at  closest  range  is  the  decline  of 

individual  participation  in  our  capital  markets. 
Individual  investors  are  withdrawing  from  our  capi- 
tal markets  by  the  hundreds  of  thousands  At  the  end  of 

1971,  after  years  of  steady  growth,  32.5  million  Ameri- 
cans owned  shares  in  corporations  and  investment  com- 

panies In  1972,  the  shareholding  population  dropped 
800,000  In  1973,  another  800.000  individual  investors 
dropped  out 

But  we  need  the  individual's  participation  in  capital 
markets.  They  won't  work  without  him.  Independent 
investors,  measured  by  odd-lot  trading,  have  withdrawn 
$9  billion  from  the  stock  market  in  the  last  seven  vears 

Some  of  that  money^no  one  knows  how  much-was  re- 
turned to  the  capital  stream  in  one  way  or  another.  But 

some  of  it  clearly  was  not. 
The  raw  dimensions  of  our  capital  requirements  are 

familiar  and  frightening.  The  New  York  Stock  Exchange 
predicts  a  $650  billion  gap  or  shortfall  between  our  capi- 

tal needs  in  the  next  decade  and  our  present  ability  to 
raise  capital  The  American  economy  is  starv  ing  for  capi- 

tal. The  current  recession  is  more  than  anything  a 
symptom  of  the  capital  shortage. 

Jim  Needham.  the  chairman  of  the  New  York  Stock 
Exchange,  says  American  business  will  need  nearly  $2.6 
trillion  in  new  capital  between  now  and  ls85.  Until  re- 

cently, he  pointed  out.  business  has  met  all  but  8  percent 
of  its  capital  needs  intemallv-ihrough  depreciation  and 
retained  earnings.  But  inflation  has  we2ikened  that  inter- 

nal capacity.  Now  business  will  need  to  raise  30  percent 
of  the  money  it  needs  from  outsiders,  a  historic  half  of  it  in 

equity. 
This  equity  must  ultimately  come  from  individual 

investors  because^as  Willie  Sutton  said  when  asked  why 

he  robbed  banks-that's  where  the  money  is. 
But  I  believe  there  are  larger,  more  compelling 

reasons  why  the  role  of  the  individual  investor  must  be 
preserved  and  enlarged 

The  alternative  to  direct  individual  investment  is  the 

total  institutionalization  of  savings  and  investment  deci- 
sions And  that  invites  government  control  over  the  allo- 
cation of  capital  Individuals,  by  their  very  numbers,  add 

up  to  a  powerful  political  force  They  can  resist  the  im- 

pulsive changes  so  often  proposed  b>  politicians  as  "solu- 
tions '  to  whatever  problems  seem  most  pressing  at  the 

moment  The  power  to  allocate  capital  is  the  ultimate 
economic  power.  Politicians  can  hardly  keep  their  hands 
off  it  And  a  system  of  capital  markets  consisting  of  a  few 
hundred  or  a  few  thousand  institutions  is  far  less  able  to 
offer  political  resistance  Moreover,  an  institutionalized 
system  would  establish  in  practice  a  partial  precedent  for 
further  centralization. 

But  it  is  not  just  shareholders  who  are  turning  off  to 
business.  It  is  practically  everybody.  And  business  cannot 
breathe  in  a  hostile  public  environment.  Public  animos- 

ity can  be  quickly  converted  into  legislation  that  further 

restricts  business'  maneuverability  at  the  very  time  it 
needs  most  urgently  to  be  extended. 

The  question  is  why.  Why  did  business  lose  the  pub- 
lic s  goodwill?  Solving  the  problem  will  depend  on  defin- 

ing it  precisely. 
Some  of  the  reasons  are,  of  course,  outside  our  con- 

trol 

Attitudes  toward  business  always  tend  to  move  up 
and  down  with  the  index  of  industrial  production.  Be- 

cause we  are  the  visible  operators  of  the  business  system, 

we  get  the  blame  when  it  isn't  working  well. 
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I  read  in  the  Wall  Street  Journal  the  other  day  that  a 
lady  supermarket  shopper,  when  told  the  total  of  her 
grocery  bill,  stormed  around  the  counter  and  hit  the 
checkout  clerk, with  her  umbrella.  The  clerk  was  not  to 
blame  for  inflation.  She  was  simply  available.  The  public 
sees  business  raising  prices  and  laying  off  workers.  We 

are  the  most  convenient  target  for  the  public's  worried animosity. 
But  there  are  other  reasons  people  are  turning 

against  business.  A  lot  of  people  have  taken  a  beating  in 
the  market.  But  much  more  important,  they  feel  they 
have  been  misled. 

Mark  Twain's  reminiscences  about  his  Mississippi 
boyhood  reveal  a  special  quality  of  the  American  charac- 

ter. Again  and  again,  the  citizens  welcomed  the  confi- 
dence men  who  worked  those  Mississippi  towns  with  a 

trusting  and  innocent  warmth.  But  when  they  found 
their  trust  had  been  abused,  their  reaction  was  savage. 

"...  In  the  Sixties,  we  somehow  got 
the  cart  before  the  horse.  We  began 

to  view  the  purpose  of  financial  pub- 
He  relations  as  promoting  the  price  of 

stock." The  American  people  have  tended,  at  least  in  the  past,  to 
be  trusting.  But  they  react  ferociously  when  they  believe 
they  have  been  betrayed.  And  many  Americans  feel  busi- 

ness has  misled  them. 
And  they  are  not  entirely  wrong  in  this  appraisal.  If 

business  has  not  deliberately  deceived  the  pubHc,  some  of 
our  attitudes  and  practices  have  had  a  deceptive  effect. 

In  the  Sixties,  we  somehow  got  the  cart  before  the 
horse.  We  began  to  view  the  purpose  of  financial  public 
relations  aspromoting  the  price  of  stock.  The  effectiveness 
of  financial  public  relations  was  measured  by  its  success 
in  the  games  business  played  with  multiples. 

(I  have  seen  this  phenomenon  from  both  sides.  Paine 
Webber  is  both  a  consumer  and  a  producer  of  the  finan- 

cial public  relations  product.  Our  analysts  and  brokers 
rely  heavily  on  the  information  companies  produce 
about  themselves,  and  we,  as  a  publicly  held  company, 
engage  in  financial  public  relations  on  our  own  behalf.) 

It's  clear  now  that  the  focus  on  multiples  was  cock- 
eyed. 

The  purpose  of  business  is  not  to  make  profits,  any 
more  than  the  purpose  of  life  is  to  breathe.  As  Com  Pro- 

ducts' former  chairman,  Mac  MacFarland,  used  to  say: 
Profit  isn't  the  name  of  the  game,  it's  only  the  score  of  the 
game.  The  purpose  of  a  business  is  to  produce  products 
and  services  people  want  and  need  at  competitive  prices. 
One  result  of  these  activities,  but  not  their  purpose,  is 
profit.  It  is,  of  course,  an  absolutely  necessary  result. 
Business  cannot  survive  and  grow  without  profit. 

Proficiency  at  golf  is  measured  by  the  score.  But  that 

is  not  the  game's  purpose.  A  pro  puts  his  energy  into 
mastering  the  game.  The  result  is  a  low  score. 

Neither  is  the  purpose.of  financial  public  relations  to 
promote  stock  prices.  It  is  to  present  the  capacities,  per- 

formance, and  prospects  of  a  company  clearly,  fairly, 

fully,  accurately,  and  promptly.  The  work  of  a  company's 
financial  public  relations  department  should  no  more  be 

measured  by  the  company's  multiple  than  should  the 

activities  of  the  accounting  department. 
The  obsession  with  multiples  was  a  special  aspect  of 

the  American  corporation's  recent  regrettable  obsession 
with  "image."  "Corporate  image,"  a  phrase  which 
worked  its  way  into  the  business  vocabulary  in  the  Fif- 

ties, subtly  shifted  corporate  consciousness  toward  ap- 
pearance. It  is  perfectly  obvious  that  a  company  should 

pay  some  attention  to  what  it  looks  like.  But  most  of  the 
emphasis  must  be  on  the  accuracy  of  that  image.  Public 
relations  cannot  be  perceived  as  an  activity- 
disconnected  from  reality-which  seeks  to  alter  public  at- 

titudes by  altering  appearances. 
Image  consciousness  invites  an  empty  and  sup)erfi- 

cial  pretentiousness  in  corporate  communication.  And 
the  American  people  are  fed  up  with  pretense-in  their 
political  leaders,  in  most  of  their  institutions,  and  em- 

phatically in  the  communications  of  American  com- 

panies. There  is  another  more  basic  deficiency  in  our  ap- 
proach to  the  public.  Corporate  communication  has  to 

some  degree  been  based  on  an  archaic  perception  of  the 
audience-the  American  people. 

The  American  public  we  speak  to  in  the  Seventies  is 
not  the  same  public  that  a  century  ago  was  taken  in  by 
shell  games  and  snake  oil  salesmen. 

Americans  are  not  only  the  richest  people  in  the 
world;  they  are  also  the  best  educated  and  informed. 
There  is,  according  to  industrial  relations  expert  Leonard 

Neal, "  a  shortage  of  morons." Yet  business  still  tends  to  deal  with  Americans  as 
country  doctors  once  dealt  with  patients  in  the 
backwoods.  Perceiving  people  as  ignorant,  superstitious, 
hysterical,  and  self-destructive,  doctors  withheld  un- 

favorable information,  wrote  prescriptions  in  a  Latin 
code,  and  excluded  the  patient  from  any  but  the  simplest 
involvement  in  his  own  care. 

If  Americans  ever  were  that  way,  they  are  no  longer. 
But  our  communications  still  tend  to  be  patronizing, 
condescending,  and  simplistic.  Our  audience  has  ma- 

tured in  the  last  two  generations,  but  our  communication 
practices  have  tended  to  lag  behind  that  change. 

Product  advertising,  possibly  because  its  impact  is 
much  more  exhaustively  researched  and  carefully 
analyzed,  has  been  visibly  adapting  its  methods  to  the 
maturing  American  audience. 

Ads,  on  the  whole,  are  more  direct  and  informative 
than  they  were  even  ten  years  ago.  They  appeal  to  reason. 
They  treat  the  reader  as  a  grownup. 

My  own  company's  approach  to  advertising  is  begin- 
ning to  reflect  this  change.  For  years  we  used  a  broad 

image-building  strategy.  Our  advertising  featured  a 

series  of  slogans:  "Stockbroker  to  Know";  "More  Than 
Just  a  Stockbroker";  and,  more  recently,  "I  Didn't  Stop 
Investing,  But  I  Did  Switch  to  Paine  Webber."  We  used 
big  pictures  and  very  little  copy. 

Now  we  are  in  the  process  of  revising  that  strategy. 
The  advertising  material  we  are  now  producing  gives 
highly  detailed  product  information.  The  slogans  and  the 
appeals  to  status  are  secondary.  But  we  have  not  gone 
nearly  far  enough.  Corporations,  my  own  included,  are 

still  communicating  to  today's  public  with  yesterday's methods. 

So  business  needs  now  to  begin  the  painstaking  pro- 
cess of  winning  back  the  confidence  and  goodwill  of  the 

public.  The  question  is  how  to  go  about  it. 
There  is,  of  course,  no  single  answer.  People  form 
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their  attitudes  about  business  in  many  ways,  and  the 
corporate  response  to  the  present  crisis  in  confidence  will 
have  to  be  a  broad  response. 

It  will  involve  the  way  we  advertise  our  products  and 
services.  It  will  involve  how  we  perform  It  will  involve 
how  we  explain  and  interpret  our  behavior  It  will  in- 

volve our  response  to  community  issues.  It  will  involve 
how  we  deal  with  our  employees. 

But  one  aspect  of  the  corporate  response-and  one 
which  will  depend  heavily  on  the  effectiveness  of  finan- 

cial public  relations-is  rebuilding  the  publics  direct,  in- 
dividual, independent  participation  in  our  capital  mar- 

kets. 
Our  capital  markets  are  becoming  institutionalized. 

In  1960,  individuals  did  70  percent  of  stock  market  trad 
ing.  Now,  fifteen  years  later,  that  crucial  proportion  has 
been  reversed.  Institutions,  while  they  control  only  35 
percent  of  all  outstanding  shares,  now  do  70  percent  of 
the  trading;  individuals  do  only  30  percent. 

Joseph  Schumpeter,  in  arguing  that  socialism- 
whether  it  works  or  not-is  inevitable,  wrote  that  "the 
capitalist  process,  by  substituting  a  mere  parcel  of  shares 
for  the  walls  of  and  the  machines  in  a  factor>-,  takes  the 

life  out  of  the  idea  of  property  "  Now  we  are  moving  to 
devitalize  the  idea  of  property  even  further  When  they 
invest  through  institutions,  individuals  can  no  longer  de- 

cide whether  or  when  to  buy  or  sell 
There  is  much  more  to  it  than  the  simplistic  slogan 

which  invites  people  to  "owti  a  share  of  America."  Direct investment  is  a  real  rather  than  an  abstract  link  to  the 
economic  process  It  gives  the  investor  a  reason  to  study, 
understand,  and  care  about  capital  markets  and  the 
larger  economic  process  of  which  they  are  a  part 

Businessmen  are  forever  climbing  on  soapboxes  and 
preaching  the  abstract  gospel  of  free  enterprise  to  anyone 

who  will  listen.  I've  done  it  myself.  But  I'm  afraid  I  have 
paralyzed  more  audiences  than  I  have  persuaded.  The 
prodigious  efforts  of  business  to  teach  economics  to  the 
public  have  had  little  perceptible  effect . 

Leonard  Silk  wrote  in  Sunday  srim^s  Magazine 
Those  who  think  they  understand  [the  profit  sys- 

tem] are  constantly  berating  those  who  thev  think  don  t" 
But  shareholders,  as  direct  participants,  are  demon- 

strably better  informed  about  the  economic  process  and 

"...  top  management  will  have  to 
assign  a  new,  higher  priority  to 
the  practice  of  financial  public 

relations." 
more  inclined  to  support  its  legitimate  ambitions  Opin- 

ion Research  Corporation  has  gathered  the  facts 
Shareholders  are  consistently  somewhat  more  sym- 

pathetic to  business  than  nonshareholders. 
Much  of  our  success  in  regaining  public  participation 

in  capital  markets  will  depend  on  effective  financial 
communication.  But  I  think  some  changes  will  have  to  be 
made.  I  think,  for  one  thing,  top  management  will  have  to 
assign  a  new,  higher  priority  to  the  practice  of  financial 
public  relations. 

If  everybody  in  this  room  made  a  list  of  the  ten  large 

companies  whose  financial  communication  was  "  best" and  the  ten  companies  whose  financial  communication 

was  "worst,"  I  have  no  doubt  there  would  be  at  least  a 
rough  consensus. 

If  we  sought  the  cause,  I  think  we  would  find  it  partly 
in  budgets  or  personnel  or  philosophy,  but  we  would  find 
the  priority  top  management  has  assigned  to  the  function 
to  be  a  major  factor. 

Some  chief  executives  tend  to  be  reticent  and  reclu- 
sive. Old  Henry  Ford  finally  and  reluctantly  authorized 

advertising  only  because  all  his  comjjetitors  were  doing 
it.  In  the  same  way,  some  managements  have  considered 
financial  public  relations  nothing  more  than  an  unpleas- 

ant, defensive  necessity.  This  kind  of  corporate  attitude 

doesn't  work.  The  practitioner  of  financial  public  rela- 
tions becomes  a  functionary.  The  practice  of  financial 

public  relations  becomes  merely  a  repetition  of  every- 

body else's  mistakes. 
But  this  is  changing.  E.  I.  du  Font's  chairman  calls 

building  public  confidence  business'  top  priority.  As 
more  and  more  executives  come  to  share  this  view ,  finan- 

cial public  relations  will  get  the  support  it  needs  to  func- 
tion effectively. 
Second,  public  relations  in  general  and  financial 

public  relations  in  particular  need  to  develop  a  solid  body 
of  positive  know  ledge  on  w  hich  to  base  their  policies  and 
by  which  their  effectiveness  can  be  measured. 

Aside  from  a  grow  ing  tangle  of  legal  mandates,  noth- 
ing comparable  to  the  rich  body  of  tradition  and  conven- 
tion which  guides  accounting  practice  exists  for  financial 

public  relations  Asa  result,  we  are  often  adrift,  unable  to 
distinguish  sound  from  unsound  practice. 

I  am  not  suggesting  that  the  practice  of  public  rela- 
tions can  ever  be  reduced  to  a  book  of  rules.  It  will  always 

be  something  of  an  art.  But  it  is  a  specialty  in  search  of  an 
ethic  and  a  more  solid  sense  of  its  legitimacy. 

Finally,  we  need  to  confrxjnt  the  full  intensity  of  pub- 
lic disaffection 

The  public  has  lost  faith-not  just  in  business 
communication-but  in  formal  communication  in  gen- 

eral Some  Americans,  I  understand,  believe  that  the 
moon  landings  were  staged  in  a  television  studio. 

Business  has  become  part  of  the  mysterious  "they" who  run  the  country  for  their  own  private  purposes. 
We  must  find  ways  to  determine  the  degree  of  the 

public's  discontent,  regain  first  their  attention,  and  then their  confidence. 

But  most  of  all  we  need  to  rebuild  public  participa- 
tion in  the  economic  process  And  our  success  in  this  es- 

sential endeavor  will  depend  more  on  financial  public  re- 
lations than  on  any  other  corporate  specialty. 

Question  and  Answer  Period 

0:  Wi:h  the  size  of  the  federal  budget  approaching  us-I'm sorr\\  the  siz^  of  the  federal  deficit,  what  would  be  your  fears 
with  regard  to  capital  availability  for  industry  in  competi- 

tion wi7/i  the  federal  government,  from  that  deficit? 
A:  Well,  the  budget  deficit  was.  I  think,  when  first  an- 

nounced, a  great  shock.  It  was  not  that  anyone  didn't believe  it.  but  they  were  shocked  when  reading  it  in  print. 
One  result  has  been  a  tremendous  outflow  of  debt  issues, 
which  are  in  the  mill  now .  Almost  every  account  we  have 
and  certain  others  we  d  like  to  have  are  in  the  process  of 
raising  debt  capital.  This  inflationary  process  devours 
capital  Companies  find  that  it  now  takes  almost  twice  as 
much  working  capital  as  a  year  ago  to  produce  the  same 
unit  of  output. 
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Many  companies  can't  raise  equity  on  any  terms 
now,  and  it's  difficult  to  raise,  on  any  reasonable  terms, 
debt.  So  this  is  a  serious  problem.  I  think  you're  going  to see  more  and  more  of  it. 
Q:  Are  we  going  to  have  to  have  some  new  laws  to  provide 
incentives  to  capital  formation? 
A:  I  think  the  most  important  thing  is  to  change  the  tax 

laws.  I  don't  know  whether  Mr.  Ullman  is  sympathetic  to 
this.  I  thought  Mr.  Mills  was  beginning  to  be. 
Q:  You  just  mentioned  a  bear  market.  It  has  become  a  bull 
market. 

A:  I  think  it's  a  little  too  early  to  tell,  although  we're  very 
happy  about  it.  I  don't  want  to  examine  it  because  I  don't want  to  drive  it  away. 

Q:  You  were  mentioning  the  small  investor,  the  small  stock- 
holder. I've  seen  a  number  of  stories  recently  with  respect  to 

the  uptake  in  the  market.  Many  of  the  small  investors  are 
coming  back.  Do  you  find  that  to  be  true? 
A:  Yes.  With  the  recent  upsurge,  I  think  the  largest  im- 

provement was  in  foreign  business,  but  institutional  bus- 
iness has  more  than  doubled.  I  think  the  retail  business  is 

about  the  same.  It  has  increased  substantially. 
Q:  How  much  do  you  think  General  Motors  has  to  pay  for 
that  600  million  dollars? 

A:  I'll  go  out  on  a  limb  and  say  7%  percent. 
Q:  Do  you  th  ink  the  full  disclosure  laws  are  tough  enough  or 
too  tough? 

A:  Well,  I'm  in  complete  agreement  with  full  disclosure. 
You  can't  make  investment  decisions  without  full  disclo- 

sure. I'm  a  hardened  critic  of  the  SEC,  but  not  on  full 
disclosure.  I  know  it  causes  a  great  many  problems,  but 
nevertheless  I  think  the  public  and  the  stockholders  are 
entitled  to  know,  even  if  it  does  cause  problems. 
Q:  In  terms  of  the  companies  represented  here,  in  com- 

municating their  financial  performance  to  Wall  Street 
analysts  and  brokers,  could  you  discuss  some  of  the  instru- 

ments they  use,  those  that  you  find  effective  and  those  that 

don't  help  very  much?  Such  as  the  annual  report  and  se- 
curity analysts'  meetings? 

A:  I've  always  though  that  the  most  effective  way  of 
getting  the  story  around  to  individual  analysts  is  by  a 
series  of  meetings  around  the  country.  The  New  York 
Analysts  Society  is  fine  for  a  couple  of  dozen  Dow  Jones 

companies,  but  it  really  doesn't  get  too  much  coverage. 
But  I  think  that  with  a  series  of  meetings  around  the 
country-we  have  recommended  it  to  many  of  our 

clients-you  get  the  attention  of  the  people.  We're  dealing 
with  the  public  and  it's  a  great  sales  tool  for  a  representa- 

tive in  Peoria  to  say,  "Well,  as  I  was  saying  to  the  Presi- 
dent of  General  Motors  the  other  day-" 

As  to  annual  reports,  they  are  mostly  not  being  read, 

except  by  professionals.  I  always  thought  it  wasn't  neces- sary to  spend  an  awful  lot  of  money  preparing  them. 
Getting  the  figures  out  is  the  most  important  thing. 
Q:  How  about  the  role  of  advertising? 
A:  Advertising,  like  public  relations,  is  a  principal  factor, 

but  it's  got  to  be  truthful.  To  me,  that's  the  most  impor- 
tant thing.  You  can  only  .sell  a  concept  when  it  happens  to 

be  a  true  concept.  I  think,  in  our  business,  we  haven't 
done  enough  advertising,  not  nearly  enough.  We  haven't 
been  consistent  with  it.  Our  senior  managements  have 
chickened  out  in  periods  of  adversity,  when  they 

shouldn't  have.  I've  been  one  of  the  guilty. 
Q:  A  while  ago,  you  mentioned  that  it  looked  fairly  bleak  for 

many  companies  to  borrow  capital  to  reduce  debt.  If  that's 
the  continuing  case,  it  seems  to  me  that  our  economy  would 

continue  to  stagnate.  I  was  thinking  about  alternate  sources 
of  funds.  Wouldyou  comment  on  the  Mideast?  Where  is  that 
money  coming  from? 
A:  Actually,  the  money  is  there  in  the  hands  of  the  public, 
if  we  can  get  it  out.  There  has  been,  as  you  know,  talk  of 
the  revival  of  the  RFC. 

The  Arabs  might  be  investing  in  this  country  in 

strange  ways.  They  haven't  yet  been  buying  equities  of 

"...  in  our  business,  we  haven't 
done  enough  advertising,  not  nearly 

enough.  We  haven't  been  consistent with  it.  Our  senior  managements 
have  chickened  out  in  periods  of 

adversity . . ." major  corporations.  They  have  been  buying  islands  in 
South  Carolina  and  individual  establishments.  We 

haven't  yet  seen  the  influence  of  Arab  money  that  we 
had  anticipated. 
Q:  In  line  with  the  tax  question  on  that  same  thing,  on  full 
disclosure,  do  you  think  the  SEC  has  made  it  clear  just  what 

it  is  they  can  or  can't  buy.  They  can  buy  50  percent  of 
Coca-Cola,  but  not  50  percent  of  Lockheed. 

A:  No,  I  don't  think  they  have  made  it  clear.  Perhaps  each 
situation  is  going  to  have  to  be  handled  separately.  If  they 
let  them  buy  Pan  American,  would  they  let  them  buy 
United  Aircraft? 

I  think  it's  important,  though,  that  we  have  some 
reciprocity  in  dealing  with  foreign  countries. 
Q:  /  certainly  agree  with  your  idea  of  taking  it  around  the 
country  and  talking  with  the  various  groups.  What  do  you 
think  or  what  do  you  recommend  about  going  to  see  estab- 

lished societies  in  the  various  towns,  cities,  or  inviting  a 
broad  spectrum  of  the  financial  people  in? 

A:  I  think  you'd  do  better  by  selecting  your  own  audi- 
ences, inviting  businessmen  over  for  a  cocktail  party.  I 

think  at  your  security  analysts'  society  meetings  around 
the  country,  and  probably  in  New  York  there's  one  every 
day,  you  don't  get  as  much  attention  unless  you  are  a 
huge  corporation.  You  get  a  great  deal  of  attention  in 
Boston  with  the  institutions,  particularly.  Usually,  I  have 
two  meetings.  I  have  a  large  meeting  and  bring  in  as 
many  people  as  I  can,  and  then  I  have  a  small  one. 

Q:  In  these  meetings,  do  you  think  it's  necessary  to  take  a 
high-ranking  officer  of  the  company  or  would  you  take 
knowledgeable  people? 

A:  I  think  that  in  most  cases  it's  desirable  to  have  a 
high-ranking  officer,  although  he  may  not  be  the  princi- 

pal speaker.  You  certainly  should  have  as  a  speaker  a 
financial  executive.  I  think  if  you  have  too  many  junior 

officers,  people  feel  that  they're  getting  a  brush-off,  or 
that  you're  not  giving  them  enough  attention.  Obviously, 
if  you're  a  very  large  company,  you  can't  have  all  key officers,  so  you  just  have  to  choose  carefully. 

We  have  one  next  week,  I  think,  in  Chicago,  for  AT&T, 
which  is  something  rather  new  for  them. 

Q:  I'd  like  to  speak  to  that  point.  We  set  up  in  AT&T  twenty 
such  meetings  when  we  offered  a  debenture  warrant,  to 
explain  what  warrants  were,  in  twenty  different  cities 
across  the  nation,  and  put  it  on  in  twenty-two  days. 

A:  I  guess  what  I'm  saying  is  that  holding  more  and  more 
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of  these  meetings  is  the  most  important  thing  you  can  do. 

People  are  afraid  to  buy  when  they  don't  understand.  The more  you  can  bring  them  to  understand  the  situation,  the 
more  apt  they  are  to  be  purchasers. 
Q:  On  the  switch  in  control  of  invested  capital  from  the 
individual  shareholder  to  the  institution,  a  two-part  ques- 

tion occurs:  A.  is  it  healthy,  and B,  do  you  see  it  coming  back 
to  any  sort  of  balance? 

A:  Well,  first,  I'd  like  to  emphasize  that  "control  "  is  the 
key  word.  Individuals  still  own  about  two-thirds  of  the 
securities  in  the  country,  and  one-third  is  controlled  by 
institutions.  This  situation  has  remained  fairly  static, 
which  is  surprising,  because  the  institutions  are  more 
volatile  in  their  trading,  and  they  have  been  trying,  I 
must  say  recently  rather  unsuccessfully,  to  produce  bet- 

ter results.  If  you  have  a  5  percent  economy,  it's  hard  to 
get  a  20  percent  return  consistently.  No,  I  don't  think  it's 
changing.  I  think  you  will  see  a  continuation  of  the  in- 

stitutionalization of  savings,  over  time. 
One  of  the  probable  results  of  competitive  rates  is  a 

further  institutionalization  of  savings.  It's  a  good  deal 
cheaper  to  buy  in  bulk  It  may  not  be  as  much  fun.  but  I 
think  there  will  be  fewer  securities  firms  that  will  estab- 

lish branch  offices  throughout  the  country'  to  ser\ice  the 

public  If  this  occurs,  you'll  have  fewer  individuals  buy- 
ing. I  think  it's  a  trend  and  I  don't  think  it's  going  to 

reverse  itself  I  deplore  it,  but  we'll  have  to  li\e  with  it 

"...  I  think  you  will  see  a  continu- ation of  the  institutionalization  of 

savings,  over  time." 
Q:  Isn't  there  legislation  about  no\K-  to  limit  foreign  capital to  5  percent  of  the  outstanding  shares  of  stock? 

A:  I've  seen  that  proposal,  but  I  don't  think  any  of  us  have 
taken  it  seriouslv  to  date  At  the  present  lime,  we  have 
such  a  shortage  of  capital  that  I  think  we  would  welcome 
it  well  beyond  the  5  percent. 
0:  What  do  vou  see  for  the  future  of  the  mutual  fund  indus- 

try, and  especially  the  equities? 

A:  I  think  mutual  funds  will  revive,  but  I  don't  think 

they'll  soon  again  have  the  importance  they  did  five  or  six 
years  ago  The  Drevfus  type  operation.  I  think,  will  con- 

tinue to  grow,  unless  interest  rates  drop  even  more  pre- 
cipitously than  they  have  But  I  don  t  think  they  will  I 

think  the  removal  of  the  protection  of  a  fixed  rate  for 
mutual  funds  probably  is  going  to  make  it  more  difficult 
O:  Do  you  feel  that  the  option  market  is  a  tool  for  getting  the 
private  investor  hack  m  or  is  that  too  complicated  a 
mechanism? 

A:  I  think  the  net  result  of  it  is  going  to  be  to  bring  more 
speculative  investors  back  into  that  market.  We  were  out 
there  Friday,  and  I  was  amazed  at  the  activity  on  that 
Chicago  Board  Options  Exchange.  It  was  unbelievable, 
500  people  all  shouting,  trading. 

I've  had  some  ambivalent  feelings  about  options  trad- 
ing. It  has  a  definite  value  and  a  definite  purpose,  but  I 

have  felt  that  our  principal  job  was  to  put  the  savings  of 
Americans  into  industry,  to  produce  goods  and  services. 
To  the  extent  that  this  tends  to  make  investing  more 
speculative  and  remove  it  from  that  purpose,  it  causes  me 
concern.  But  nevertheless,  it  has  a  useful  purpose,  and  I 
must  say  that  listed  options  are  exceeding  anything  I  had 
ever  anticipated. 
Q:  You  said  earlier  that  you  thought  the  profit  of  a  company 
should  be  viewed  as  a  score,  rather  than  a  reason  for  that 

company' s  being,  per  se.  You  also  said  that  very  few  people, 
and  I  tend  to  agree  with  you,  read  annual  reports  and  other 
financial  communications,  except  for  the  numbers.  How 
might  we  communicators  begin  to  shift  that  and  get  some  of 
the  words  and  the  reasons  for  the  businesses  being  read? 

A:  I  think  if  I  were  writing  an  annual  report  I'd  try  to 
make  it  simple.  The  simpler  the  better,  so  people  can 

really  understand  it.  I  don't  see  any  particular  advantage 
in  having  pictures  of  the  chairman  of  the  board,  but  I  do 

think  that  proper  illustrations  are  quite  helpful.  I  don't 
know  whether  it's  just  my  own  observation,  which  may 
be  in  error,  but  it  seems  to  me  that  often,  the  jxxjrer  a 
company  performs,  the  more  it  spends  on  its  annual 
report.  I  notice  thai  some  of  the  European  companies 
publish  very  good  rep)orts  on  just  plain  blank  paper. 

0:  If  there's  any  silver  lining  in  the  cloud  of  the  bear  market, 
it  is  perhaps  that  the  yield  of  some  stocks  has  increased 
tremendously,  and  indeed,  if  your  job,  as  you  describe  it,  is  to 
get  the  savings  of  the  American  public  into  business  and 

industry,  why  hasn't  any  company  like  yours  mounted  an 
aggressive  campaign  to  show,  in  competitive  terms,  what  a 
better  deal  it  is  for  somebody  to  put  his  money  into  some  of 
these  >i<nv  high-yield  and  relatively  secure  stocks  than  into 
savings  accounts  or  savings  and  loans  or  some  of  the  com- 

petitive institutions? 
A:  Well,  part  of  the  reason  is,  from  a  selfish  point  of  view, 
that  a  very  substantial  amount  of  income  is  produced 
from  fixed  income  securities,  and  in  some  quarters  they 
probably  make  a  lot  more  from  fixed  income  securities 
than  they  do  from  equity  transactions. 

Q:  /  don't  mean  the  fixed  income.  The  yield  of  some  stocks  is 
up  to  12  percent.  15  percent. 
A:  I  think  what  you  re  getting  at  is  the  dividend,  rather 
than  the  expectation  of  future  return  in  the  form  of  capi- 

tal gains.  I  agree  with  that. 
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**lhe  American  System" 
Daniel  Seligman 
Executive  Editor 
Fortune 

I  thought  it  might  be  helpful  if  I  said  a  few  words  this 
morning  about  this  upcoming  Fortune  special  issue, 
which  is  dedicated  to  the  Bicentennial,  and  which  is 
about  the  future  of  the  American  System,  and  then  went 

on  to  talk  about  some  of  the  things  that  we've  learned  and 
are  still  learning  in  the  course  of  bringing  out  this  issue. 

The  issue  is  by  no  means  put  out  yet.  Indeed,  there 
has  been  a  certain  amount  of  comment  by  my  colleagues 
to  the  effect  that  the  Executive  Editor  should  be  staying 
in  New  York  and  working  on  the  issue,  instead  of  going  off 
to  Florida  to  make  speeches  about  it.  We  finally  put  down 
that  line  of  talk,  and  I  persuaded  my  colleagues  that  it 
would  be  useful  for  me  to  address  this  prestigious  group, 
but  then  there  was  some  additional  muttering  by  some 

who  said  that  I  didn't  have  to  take  my  tennis racket  to  do  it. 
But  I  think  that  if  you  go  to  an  elegant  place  like  this , 

you  should  take  your  tennis  racket.  That's  part  of  the American  System  too. 
Let  me  start  off  by  talking  a  minute  about  what  we 

mean  by  "the  System."  The  word  has,  in  fact,  a  fair 
number  of  meanings.  Our  editors  were  recently  search- 

ing around  in  dictionaries  for  some  definition  that  we 
could  all  agree  on.  Oddly  enough,  we  found  that  none  of 
the  dictionaries  do  quite  right  by  the  phrase,  which  came 

into  use  in  the  late  1960's,  and  which  in  general  refers  to 
the  democratic  capitalist  order  in  the  United  States. 
Perhaps  the  closest  we  came  was  in  the  Random  House 
dictionary,  which  gives  you  sixteen  different  definitions 

of  "system."  The  one  that  seemed  somewhat  relevant  to 
our  purposes  was  number  10,  which  is  "the  structure  or 
organization  of  society,  business  or  politics,  or  society  in 

general."  Luckily,  Random  House  gives  you  an  illustra- 
tive sentence  to  go  with  that  definition.  The  sentence  is, 

"She  could  never  adapt  herself  to  the  system." My  own  view  is  that  that  sentence  could  also  have 
been  used  to  illustrate  the  fifteen  other  definitions. 

Actually,  the  sense  in  which  we're  using  the  term 
"system"  is  in  some  ways  close  to  the  one  in  which  it  was 
commonly  used  back  in  the  late  Sixties.  But  there  is  a 
difference  about  context.  If  you  will  recall,  the  context  in 
which  the  term  was  used  in  the  Sixties  was  almost  invar- 

iably unflattering  to  the  System.  There  were  a  lot  of 
references  to  young  people  losing  faith  in  the  System. 
There  were  repeated  assertions  that  the  System  was  not 
.psponsive  to  the  needs  of  the  people.  Adults  who  talked 
a'lout  the  System  often  seemed  not  to  have  much  faith  in 
u  -ither:  typically,  they  were  rather  defensively  beseech- 

ing young  people  to  give  the  System  another  chance  and, 

even  if  they  didn't  believe  in  it,  to  "work  within"  the 
System — instead  of,  presumably,  going  down  into  the 
basement  to  build  bombs. 

This  dialogue  about  the  System  in  the  late  1960's 
always  seemed  kind  of  phony  to  me.  People  on  both  sides 

were  essentially  striking  attitudes  rather  than  trying  to 
solve  problems;  and  almost  nobody  seemed  to  notice 
that,  by  standards  most  of  us  would  regard  as  reasonable, 
the  System  was  in  fact  working  pretty  well. 

At  this  point,  let  me  define  what  I  mean  by  our  system 

"working."  Democracy  is  working  when  the  major  deci- 
sions of  policy  reflect  the  convictions  and  preferences  of 

some  kind  of  majority.  Capitalism  is  working  when  the 
economy  is  expanding  somewhere  close  to  its  potential, 
and  when  incomes  are  rising  correspondingly. 

Was  democracy  really  not  working  in  the  1 960's?  Our involvement  in  Vietnam,  which  was  usually  held  to  be  its 
greatest  and  most  obvious  failure,  by  those  who  talked 
about  the  System  not  being  responsive,  actually  reflected 
the  convictions  of  the  great  majority  of  Americans  at  just 
about  every  point  in  time.  At  the  time  of  the  original 
Vietnam  buildup,  in  1965,  there  was  overwhelming  sup- 

port for  the  policy.  The  decision  to  intervene  was  not 
really  controversial.  During  the  remainder  of  the  Sixties, 
as  the  nation  got  progressively  unhappier  about  our  in- 

volvement in  Vietnam,  there  was  still  no  demand  for  any 
kind  of  unilateral  pull-out — the  unhappiness  was  focused 
on  our  military  and  political  tactics.  And  by  1970,  when 
the  country  was  getting  ready  for  a  pull-out,  we  had 
Vietnamization — that  is,  a  gradual  pull-out.  In  retros- 

pect, I  would  argue,  the  course  we  pursued  in  Vietnam 
was  at  every  stage  the  only  course  that  an  unhappy  and 
bitterly  divided  country  could  have  accepted. 

It  was  also  argued  during  the  late  1960's  that  our 
economic  and  social  systems  were  not  working.  To  a 
great  extent,  I  think,  this  conviction  reflected  the  terrify- 

ing annual  spectacle  of  riots  in  our  cities — the  sense  that 
we  all  had,  as  recently  as  1969,  that  every  summer  large 
numbers  of  cities  were  sure  to  be  in  flames.  To  many 
Americans  it  seemed  obvious  that  the  rioters  and  burners 
were  making  a  point  about  economic  deprivation  and 
social  injustice.  And  there  certainly  were  plenty  of  injus- 

tices that  black  Americans  could  point  to. 
Nevertheless,  when  you  turned  to  the  economic  and 

social  indicators,  there  were  numerous  signs  that  things 

were  in  fact  getting  better  during  this  period.  I'll  just mention  a  few  indicators.  From  1965  to  1969  the  un- 
employment rate  averaged  3.8  percent;  in  effect,  we  had 

five  straight  years  of  "full  employment."  Meanwhile,  real 
per  capita  disposable  personal  income  was  rising  stead- 

ily: from  1965  to  1969,  the  average  rise  was  3.2%,  which  is 

pretty  close  to  the  economy's  annual  potential.  The 
number  of  Americans  living  in  poverty,  by  the  official 

definition,  was  "declining  sharply  in  every  one  of  these 
years,  and  the  rate  of  decline  was  far  greater  for  blacks 
than  whites. 

Given  the  unhappiness  about  Vietnam  and  the  ex- 
plosions in  the  cities,  it  is  not  hard  to  account  for  the 

widespread  sense  that  the  System  wasn't  working  in  the 
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late  1960's.  In  fact,  however,  by  the  standards  that  seem 
most  relevant,  it  was  working  pretty  well. 

Now,  let  me  mention  what  seems  to  me  to  be  a  large 
historical  irony.  In  1973  and  1974,  the  dialogue  I  have 
been  describing  was  pretty  much  over.  There  has  been  no 
widespread  bemoaningof  the  failure  of  the  System  in  the 
last  couple  of  years.  Young  [jeople  have  not  been  carrying 
on  about  their  loss  of  faith  in  the  System,  and  whether 
they  should  be  working  within  it  or  not  is  no  longer  an 
issue.  Most  young  people  appear  to  be  trying  hard  to  find 
a  place  in  it. 

And  yet,  by  around  1973  it  began  to  seem  to  me,  and 
to  some  of  my  colleagues  at  Fortune — and  this  does  help 

toexplain  the  special  issue  we've  been  undertaking — that 
the  System  was  in  fact  not  working  very  well. 

To  a  considerable  extent,  this  impression  rested  upon 
our  quite  inadequate  resp>onse  to  the  problem  of  infla- 

tion. Our  response  to  the  problem  thus  far  raises  very 
serious  questions  about  the  ability  of  modern  democratic 
societies  to  manage  their  economic  affairs. 

I  thmk  that  by  the  end  of  1974  a  sizable  number  of 
ihoughtful  and  concerned  Americans  would  have  agreed 
to  all  the  following  prop>ositions; 

1.  People  were  demanding  more  from  the  System 
than  It  could  possibly  provide  without  pushing  up  the 
price  level. 

2.  People  were  unwilling  to  take  the  painful  medicine 

that's  needed  to  cure  inflation,  and  their  elected  rep- 
leseniatives  weren't  willing  to  vote  for  it.  Almost  anv 
imaginable  policy  to  cure  the  inflation  that  was  gather- 

ing momentum  all  through  1973  and  1974  would  have 
involved  a  lot  ot  suffering  bv  a  lot  of  jseople,  and  any 
Congressman  who  supported  any  such  policy  would  be 
up  for  election  long  before  the  benefits  of  the  policy  were 
discernible.  So  the  dynamics  of  the  political  process  en- 

courage irresponsibility  in  economic  policy. 
3.  This  is  a  corollary  to  No.  2.  Our  policv  makers,  both 

in  the  White  House  and  at  the  Federal  Reserve,  were 
increasingly  lacking  in  credibility  when  they  talked 

about  curing  inflation.  From  the  mid-1960's  through 
1974,  the  White  House  talked  incessantly  about  the  need 
to  combat  inflation  while  fiscal  policv  was  more  or  less 
continually  inflationary.  The  Fed  also  talked  a  good  game 
against  inflation  while  expanding  the  money  supply  at 
steadily  higher  rates.  By  mid-1974  it  was  almost  impos- 

sible for  thoughtful  businessmen  to  take  seriously  any 
government  statement  of  determination  to  fight  infla- 

tion. At  every  point  of  decision,  it  always  turned  out  that 
government  was  more  concerned  about  unemployment 
than  about  inflation — even  though  it  was  apparent,  as 
Fortune  among  others  kept  insisting,  that  feeding  infla- 

tion in  order  to  reduce  unemployment  would  only  make 
the  bust  worse  when  it  finally  came  Our  editorial  writers 
are  certainly  feeling  vindicated  on  that  point  nowadays. 

But  the  main  point  I  want  to  make  here  is  that  a  large 
new  problem  for  democracy  surfaced  in  1973-74,  as  we 
became  more  aware  of  the  propensity  of  the  electorate  to 
be  irresponsible  with  respect  to  inflation.  In  the  last  year 

or  so  I've  heard,  and  I  suspect  others  in  this  room  have 
heard,  serious  and  influential  members  of  our  society 
speculating  privately  that  perhaps  there  was  no  solution 
to  the  inflation  problem  in  a  modem  democracy — and 
that  we  might  ultimately  have  to  turn  to  a  dictatorship  to 
get  responsible  leadership.  This  kind  of  talk  was  some- 

thing we  had  simply  never  heard  in  modem  times,  except 
from  low-level  rabble-rousers. 

Let  me  turn  now  to  a  report  on  one  of  the  main 
articles  in  our  special  issue  on  the  System —  an  article 

that  deals  with  some  of  these  concerns.  It's  by  Professor 
Daniel  Bell  of  Harvard,  who  is,  incidentally,  a  former 

staff  member  oi  Fortune.  His  article  is  called  "The  Rev- 
olution of  Rising  Entitlements."  The  phrase  is,  of  course, 

adapted  from  the  well-knoyvn  Revolution  of  Rising  Ex- 
pectations, but  it  means  something  quite  different. 

The  Revolution  of  Rising  Entitlements  culminates  a 

process  that  began  back  in  the  1930's  and  40's.  In  that 
period.  Bell  observes,  the  American  government  under- 

took responsibility  for  the  health  of  the  economy.  In  the 

1950's,  the  commitment  was  expanded  to  cover  science 
and  technology.  And  in  the  1960's  the  government's  re- sjxjnsibility  was  expanded  dramatically,  with  a  new 
range  of  commitments  in  the  realm  of  social  policy.  What 

"...  We've  come  very  close  to  a  situ- 
ation in  which  the  federal  govern- 
ment has  an  almost  unlimited  com- 

mitment to  underwrite  the  happi- 

ness of  the  American  people." 
it  came  down  to  was  an  expanding  effort  by  government 

to  remedy  all  the  inequalities  and  injustices  of  our  socie- 
ty. This  commitment  was  made  piecemeal.  And  it  was  a 

while  before  Americans  began  to  realize  that  there  might 
be  some  common  themes  in  the  different  government 
programs  involved  But  the  direction  of  events  is  now 
clear  and,  Dan  Bell  argues,  the  process  is  irreversible. 
We  ve  come  verv  close  to  a  situation  in  which  the  federal 

government  has  an  almost  unlimited  commitment  to 
underwrite  the  happiness  of  the  American  people 

This  commitment  has  its  roots  in  the  powerful 

American  belief  in  equality — a  belief  that's  always  been 
an  engine  of  change  in  this  country  and  that's  always 
distinguished  American  from  European  society.  This  be- 

lief in  equality  has  been  viewed  by  some  historians  as 
absolutely  central  to  anv  understanding  of  the  way  in 
which  our  society  has  evolved.  The  belief  in  equality  has 

its  roots  in  the  "expanding  frontier  '  of  the  nineteenth 
century,  which  endlessly  created  new  opportunities  for 
the  less  well-to-do.  And  America,  unlike  Europe,  had  no 
feudal  traditions;  egalitarian  ideas  came  naturally  on 
this  side  of  the  ocean. 

The  Revolution  of  Rising  Entitlements  adds  some 
new  dimensions  to  our  traditional  concern  with  equality. 
In  the  process  ot  furthering  the  revolution,  the  govern- 

ment has,  toa  considerable  extent,  enlarged  the  meaning 
of  equality.  Until  the  last  few  years,  the  word  generally 

referred  to  equality  of  opp)ortunitv.  Nowadays,  that  isn't 
enough:  the  emphasis  is  more  and  more  insistently  on 
equality  of  results  The  federal  government,  and  this  is 
true  of  many  state  and  local  governments  as  well,  is 
committed  toa  processof  equalizing  the  outcomes — that 
is.  with  respect  to  jobs,  incomes,  housing,  etc. 

One  conspicuous  manifestation  of  this  process  in  bus- 
iness life  today  is  the  use  of  employment  quotas  to  satisfy 

the  claims  of  ethnic  and  other  groups  to  a  larger  share  of 
the  better  jobs.  But  we  can  expect  the  Revolution  of 
Rising  Entitlements  to  affect  differentials  in  many  other 
areas  as  well  It  occurred  to  me  a  few  moments  ago,  in 
listening  to  the  discussion  of  the  Consumer  Protection 
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Agency,  that  it  too  is  based  on  the  kind  of  claim  for  more 
justice  that  the  government  is  now  underwriting.  It  is  a 
kind  of  claim  that  would  never  have  been  underwritten  in 

the  1950's. Now  the  first  thing  to  observe  about  all  these  new 
demands  to  erase  inequalities  from  American  life  is  that 

there's  no  natural  limit  on  them.  Traditionally,  when 
pieople  have  tried  to  keep  up  with  the  Joneses,  the  market 
system  has  put  some  limit  on  their  ambitions;  there  is  a 
limit  to  the  amount  of  money  a  family  can  spend  or  the 

"...  the  first  thing  to  observe  about 
all  these  new  demands  to  erase  in- 

equalities from  American  life  is  that 

there's  no  natural  limit  on  them." 
amount  of  credit  it  has.  But  when  a  process  is  politicized, 
when  the  keeping  up  with  the  Joneses  is  done  through  the 
government  process,  there  is  no  natural  limit:  the  gov- 

ernment can  always  redistribute  income  more,  can  pass 
new  tax  laws,  spend  more  money,  incur  larger  deficits. 

The  point  about  deficits  is  an  important  one.  Dan  Bell 
argues  that  the  Revolution  of  Rising  Entitlements  repre- 

sents new,  insistent,  and  very  important  claims  on  gov- 
ernment finance.  And  he  suggests  that  these  expanding 

claims  very  largely  account  for  the  government's  increas- 
ing role  in  our  economy.  By  1 974,  government  at  all  levels 

accounted  for  22%  of  all  purchases  of  goods  and  services 
(versus  15%  in  1950). 

The  cost  of  the  Revolution  of  Rising  Entitlements  is 
not  only  economic.  The  process  sometimes  looks  as 
though  it  would  overwhelm  the  political  system,  present- 

ing more  claims  and  grievances  than  it  can  cope  with. 
Furthermore,  the  proliferation  of  claims  works  to  break 
down  the  party  system.  American  political  parties  have 
always  endeavored  to  attract  large  constituencies  and  to 
compromise  their  various  special  claims.  Most  Ameri- 

cans, in  most  of  this  country's  history,  have  identified 
themselves  with  a  broad  party  whose  members  included 

a  fair  number  of  people  that  they  themselves  didn't  agree 
with,  and  didn't  feel  obliged  to  agree  with. 

The  process  that  Bell  is  now  describing  is  one  in 
which  loyalty  is  transferred  from  the  political  party  to  a 

very  narrowly  focused  "interest  group."  He  argues  that 
more  and  more  Americans  are  identifying  themselves 
with  these  interests,  which  are  regional  or  ethnic  or  fo- 

cused on  some  relatively  narrow  issue,  like  abortion  or 
the  rights  of  Indians;  and  fewer  are  loyal  to  political 
parties.  One-third  of  Americans  now  identify  themselves 
as  independents — that  is,  not  affiliated  with  any  particu- 

lar party. 
The  rise  of  the  interest  group,  and  the  corresponding 

decline  of  loyalty  to  parties,  has  some  poisonous  effects. 
One  trouble  is  that  we  have  no  agreed-upon  procedure  by 
which  the  claims  of  the  different  groups  can  be 
negotiated.  There  are  no  rules;  there  are  only  claims 
backed  by  power. 

Bell  argues  that  it  is  now  a  major  task  of  the  Ameri- 
can polity  to  develop  some  rules  of  procedure,  to  gain 

agreement  on  criteria  by  which  the  claims  of  the  interest 
groups  can  be  sorted  out  and  compromised.  He  adds: 

"The  mechanisms  of  compromise  still  exist.  The  question 
today  is  whether  there  is  a  will  to  use  them.  Here,  too, 
there  is  a  prior  condition  for  their  use — the  need  for  some 
transcendent  tie  to  bind  individuals  sufficiently  for  them 
to  make  the  occasional  necessary  sacrifices  of  self- 

interest." 
It  occurs  to  me  that  almost  everything  I've  been  say- 
ing sounds  grim.  I  don't  want  to  leave  you  with  the 

impression  that  this  special  issue  of  Fortune  is  uniformly 

depressing.  It's  true  that  we've  got  a  lot  of  long-term 
problems  on  our  plate,  and  we  do  view  them  seriously. 
But  there  is  also  some  good  news  in  the  magazine.  I  think 
Fortune  readers  are  aware  that  our  staff  economists  have 
been  about  as  bullish  and  generally  optimistic  as  any 

economist  you  can  find  these  days.  Our  "Business  Round- 
up" has  been  arguing  that  we  are  going  to  get  sharp  and 

continuing  reductions  in  the  rate  of  inflation.  And  ac- 
companying the  reductions,  there  is  going  to  be  a  power- 

ful surge  in  business. 
None  of  which,  of  course,  banishes  the  problems  de- 

scribed by  Dan  Bell  in  our  special  issue.  But  it  is  surely 
worth  something  that  there  will  be  a  period  in  which  we 
can  deal  with  those  problems  in  a  healthier  economic 
environment. 
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New  Concerns  About  the  Press 

Paul  Weaver 
Associate  Editor 
Fortune 

Estoffic-r  said  that  a  chicken  is  to  a  great  chef  what  canvas 
is  to  a  painter — the  tabula  rasa  upon  which  his  artistr\ 

and  personality  make  themselves  known  If  that's  really 
so,  then  clearly  the  press  is  America's  chicken.  There  is 
hardly  an  American  who  doesn't  have  an  opinion  about 
the  press,  and  in  every  American's  view  of  the  press,  one 
finds  a  good  litmus  test  of  who  this  person  is.  of  what  he 
thinks  of  himself,  and  of  how  he  sees  himself  in  relation  to 

American  society. 

In  the  last  several  weeks  I've  been  on  the  road,  as  a 
researcher,  trying  to  take  a  look  at  this  chicken,  and  I  can 
report  to  you  that  it  is  in  a  very  interesting  and  complex 

condition  just  now.  All  of  us  know,  of  course — who  hasn't 
seen  the  famous  Ron  Galel  la  photo  of  Robert  Redfordand 

Bob  Woodward  walking  down  the  street  together? — that 

the  press  today  stands  at  a  modern  high  point  of  influ- 
ence, status,  and  glamor.  1  had  been  aware  of  that  w  hen  I 

went  on  the  road,  but  what  I  wasn't  prepared  for  was  the 
way  in  which  this  fact  of  journalistic  life  is  most  con- 

cretely symbolized  out  there  across  the  country.  All  of 

you.  I  assume,  have  seen  at  least  one  of  the  several  ver- 
sions of  the  movie.  The  Front  Pa^e.  And  having  seen  these 

movies,  you  know  that  the  city  room  in  which  the  news- 
man works  is  a  harshly  lit.  low  industrial  environment, 

with  dirty  metal  desks,  old  tvpew  riters.  and  lots  of  paper 

strewn  around,  and  that  it's  occupied  by  lively,  gcnerallv 
quite  disreputable  persons,  drunk  most  of  the  time,  hung 

over  the  rest.  All  in  all.  an  amusing  scene,  but  one  you'd 
rather  watch  through  bars,  as  at  the  zoo.  than  participate 
in. 

Well,  in  going  about  the  country.  I  made  an  astonish- 
ing discovery.  City  rooms  have  become  extremely  elegant 

environments  Most  of  them,  it  turns  out.  have  carpets 

and  are  beautifully  lit  and  decorated.  The  desks  are  quite 
handsome,  and  many  of  them  are  stacked  with  books, 

symbolizing  the  rise  in  the  educational  level  of  ref)orters 

Today's  newsman  works  in  a  very  impressive  environ- 
ment, and  to  me  this  reflects  as  well  as  anything  the  new 

status  and  imjKjrtanceof  the  press  in  America  today.  I  did 

become  a  bit  less  impressed,  I'll  admit,  when  I  asked  why 
it  was  that  executives  of  newspapers  were  going  to  such 

huge  expense  to  make  their  reporters'  work  environment 
so  attractive  It  turns  out  that  carpeting  is  cheaper  to 
install  and  maintain  than  vinyl  tile,  let  alone  wood  So 

maybe  things  aren't  all  that  good  Still,  it  was  impressive 
and  I  didn't  expect  it. 

Another  thing  I  was  reminded  of.  while  on  the  road, 

was  that  Americans,  when  they  think  of  the  press,  usually 
have  one  or  two  journalistic  institutions  in  mind  They 

certainly  think  of  the  television  networks'  nightly  news 
programs  They  probably  also  think  of  the  New  York 

Times,  other  major  news  publications,  their  home-town 

newspaper — and  that's  about  it  Well,  it's  imfwrtant  to 
remember  that  we  have  1.750  different  newspapers  in 

this  country,  counting  only  the  dailies.  There  are  800 
television  stations  and  thousands  of  radio  stations,  all  of 

which  produce  journalism  and  thus  are  part  of  the  press. 

The  same  is  true  of  the  nation's  thousands  of  magazines. 
And  this  is  my  point:  the  press  is  extremely  diverse.  It  is 
quite  imp)ossible  to  make  sweeping  generalizations  about 

it.  Indeed,  in  a  very  real  sense  there  isn't  any  such  thing  as 
"the"  press  at  all  The  term  "media  "  is  not  a  singular 
noun,  not  only  grammatically,  but  also  empirically.  The 
media  are  many  and  diverse;  America  possesses  a  variety 

of  presses. 

There's  a  lot  of  change  going  on  out  there  in  our 
pluralistic  press.  One  of  the  most  interesting  of  these 
changes  is  the  increasing  use  of  new  technology.  More 
and  more  newspapers,  including  some  very  small  ones, 
are  moving  to  something  called  cold  type,  which  is  set  by 
computers  and  turns  out  to  be  much  cheaper  than  the  old 
way,  which  involves  a  bunch  of  guys  sitting  at  linotype 

machines,  putting  together  beds  of  type  from  which  the 
actual  newspaper  is  made. 

Being  cheaper,  it  has  significantly  lowered  entry 
costs,  as  I  discovered  recently  in  Las  Vegas  Las  Vegas, 
with  a  population  of  some  200.000,  has  got  to  be  one  of  the 
smallest  U.S.  cities  to  have  two  independently  owned 

comp)eting  daily  newspapers.  In  a  matter  of  weeks  it  is 
scheduled  to  have  a  third  such  newspaper,  under  the 
leadership  of  an  extraordinary  man  named  Bob  Brown. 

One  reason  Bob  Brown  can  hope  to  start  a  successful 

daily  in  Las  Vegas  in  an  age  of  grow  ing  newspaper  mar- 
ket concentration  nationally  is  that  the  city  has  all  those 

casinos,  which  have  lots  of  money  to  spend  on  advertis- 

ing, and  which  like  to  "side  "  their  bets  But  another 
reason  is  simply  that  cold  type  makes  it  possible  for  Bob 
Brown  to  put  out  a  daily  paper  with  a  very  small  staff. 

Another  technological  change  was  discovered!  by  my 
researcher  when  he  visited  the  fabled  city  of  Dubuque.  It 
turns  out  that  Dubuque  not  only  has  one  of  the  most 

elegantly  carpeted  and  decorated  newsrooms  in  the  en- 
tire country,  it  has  also  gone  totally  computerized.  They 

have  the  local  population  and  their  newspaper  circula- 
tion all  in  the  computer  banks.  Any  time  they  want  to 

know  something  about  the  character  of  their  audience, 

they  push  some  buttons  and  out  come  instant  answers. 
They  also  have  their  reporters  doing  something  called 

"precision  journalism,"  which  is  basically  the  use  of 
computer  technology  in  which  the  reporter  acts  essen- 

tially as  a  social  scientist,  describing  in  statistical  terms 
the  current  condition  of  the  population  as  a  whole,  how  it 
is  changing,  and  so  forth  In  other  words,  some  newsmen 

in  Dubuque  have  in  effect  become  part-time  demog- 
raphers and  are  writing  stories  about  local 

demography — which  is  interesting  in  itself,  and  certainly 
very  different  from  the  way  things  were  only  a  few  years 

ago. 
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But  the  main  reason  I  was  on  the  road  wasn't  to  find 
out  about  all  this.  It  was  to  take  a  look  at  the  press  "after 
Watergate."  Now,  Watergate  was  a  very  traumatic  ex- 

perience for  the  couVitry,  and  an  extremely  dramatic  one 
for  the  press.  We  wanted  to  find  out  what  effect  it  has  had 
on  American  newsmen. 

One  of  the  questions  we  asked  was,  has  the  press 
become  an  adversary?  Do  newsmen  think  of  themselves 
as  adversaries  of  governmental  institutions  and  politi- 

cians? The  answer  to  that  question,  it  turns  out,  has  to  be 
a  mixed  one.  Yes,  some  do  think  of  themselves  that 
way — primarily  in  Washington  and  New  York,  but  also  in 
a  few  isolated  places  across  the  country,  such  as  Boston 
and,  most  interesting  of  all,  Denver.  A  Scripps-Howard 

"  ...  I  was  struck  by  the  balance  and 
the  self-critical  quality  of  most 

newsmen's  conception  of  the  proper 
relationship  between  the  press  and 

government  and  the  rest  of  society." 
newspaper  in  Denver,  the  Rocky  Mountain  News,  has 
been  taken  over  by  the  thirty-one-year-old  grandson  of 
old  Howard,  who  founded  the  chain.  And  believe  me, 
young  Howard  is  something  new  in  local  journalism.  He 

believes  his  job  is  to  be  an  adversary.  Indeed,  he  thmks  it's the  job  of  his  newspaper  to  attack  every  incumbent 
politician  for  the  simple  reason  that  he  is  an  incumbent. 

I'm  exaggerating  a  bit,  but  not  much.  If  I  recall,  his  paper 
supported  one  candidate  for  governor  last  fall,  and  the 
minute  he  was  elected — even  before  he  had  been  sworn 
in — they  started  running  a  series  of  stories  exposing  the 

poor  man's  misdeeds! 
But  for  the  most  part,  one  doesn't  find  that  sort  of 

adversary  spirit  in  American  journalism.  On  the  con- 
trary, I  was  struck  by  the  balance  and  the  self-critical 

quality  of  most  newsmen's  conception  of  the  proper  re- lationship between  the  press  and  government  and  the 

rest  of  society.  "Neither  adversary  nor  buddy, "  was  a 
formulation  I  heard  often.  You  have  to  be  close  to  your 
sources,  they  say,  but  on  the  other  hand  you  have  to  lean 

back  a  certain  distance,  because  you  can't  be  in  anyone's 
pocket.  Most  newsmen  neither  think  nor  act  like 

adversaries — and  they  don't  apologize  for  it.  Only  a small  minority  of  newsmen  see  themselves  as  does 
Seymour  Hersh  of  the  New  York  Times,  who  told  me, 

"Not  only  were  we  adversaries  during  the  1960's,  we 
were  right."  So  at  least  in  this  respect,  the  Watergate 
experience  hasn't  had  much  impact  on  the  way  most 
newsmen  and  news  organizations  work,  though  cer- 

tainly it  has  improved  morale  in  the  journalistic  com- 
munity, and  this  makes  things  seem  more  changed  than 

they  really  are. 
My  researcher  recently  interviewed  a  newsman  who 

works  in  Salt  Lake  City  and  who  was  sure  that  Water- 
gate had  made  a  big  difference  in  the  way  his  news  or- 

ganization operated.  Not  long  ago,  he  explained,  a  judge 
was  caught,  I  think  as  a  result  of  a  fire,  in  a  hotel  room 
with  a  prostitute.  A  local  newsman  got  word  of  this  and 
wrote  it  up,  but  the  story  was  quickly  killed  by  his  bos- 

ses. Shortly  thereafter,  for  one  reason  or  another,  the 
prostitute  appeared  as  a  defendant  before  the  same 
judge,  who  dismissed  ail  chzirges  against  her.  Again  the 

story  was  written,  and  again  it  was  killed  by  the 
higher-ups. 

Well,  my  researcher  said,  what  was  so  different? 
Despite  Watergate,  the  story  was  killed,  just  as  it  would 
have  been  before  Watergate.  Yes,  replied  the  newsman, 

it  was  killed,  but  it  wasn't  killed  as  quickly  as  it  would have  been  before  Watergate. 

In  Washington,  it's  clear  that  Watergate  has  made  a 
much  greater  difference.  For  one  thing,  Washington  re- 

porters have  a  very  close  and  very  personal  relationship 
with  politicians  and  with  the  institutions  of  govern- 

ment, a  relationship  that  is  intimately  bound  up  with 
their  personal  sense  of  professionalism,  and  that  is,  po- 

tentially, very  threatening  to  their  sense  of  self-respect. 
In  such  a  milieu,  events  like  Watergate — and  the  Nixon 
experience — cannot  fail  to  have  consequences.  And  since 
Watergate,  in  the  judgment  of  some  of  the  most  experi- 

enced and  savvy  political  reporters,  the  press  has 
printed  stories  about  politicians  that,  in  their  opinion,  it 
would  not  have  printed  before  Watergate. 

For  example,  when  General  Haig  flew  off  to  assume 
his  new  duties  as  commander  of  the  NATO  forces,  he 
took  along  some  cases  of  liquor  for  his  personal  or  offi- 

cial use  at  government  expense.  Somehow  the  press  got 

word  of  this,  and  it  was  printed  as  a  "scandal"  type 
story.  Previously,  reporters  agree,  such  incidents  would 
not  have  been  considered  newsworthy — and  they  also 
agree  that  it  was  Watergate  that  made  the  difference. 

In  general,  one  has  the  sense,  in  interviewing 
Washington  reporters,  of  an  intense  unwillingness  to  let 
something  happen  to  them  again  that  used  to  happen  to 
thepi  fairly  often.  That  something  is  what  they  call 

being  "spun.  "  Being  spun  is  what  happens  when  a  re- 
porter has  a  report  he  wants  to  check  out  with  a  source 

in  government.  He  goes  to  the  Assistant  Secretary  of 

State,  or  to  the  President's  press  secretary,  and  asks,  is 
there  any  truth  to  this?  Do  you  confirm  it,  do  you  deny 
it,  do  you  want  to  say  nothing?  And  the  guy  will  say, 
there  is  nothing  to  this.  Believe  me,  there  is  no  truth  to  it 
at  all.  The  reporter  accepts  such  statements  at  face  value 
and  drops  the  possible  story.  Often  enough,  two  weeks 
later,  it  develops  that  the  information  was  absolutely 
right  and  that  the  source  was  lying.  Then  the  reporter 

knows  that  he  has  been  "spun" — around  the  little  finger 
of  the  official  in  question. 

After  Watergate,  Washington  reporters  are 
determined — passionately  determined — not  to  be  spun 
ever  again. 

I  also  came  away  from  my  travels  with  a  further 
observation.  Despite  the  fact  that  the  press  is  more  pow- 

erful and  independent  and  glamorous  than  ever  before  in 
American  history,  many  members  of  the  press  are  oddly 
pessimistic,  even  fearful  about  the  journalistic  future. 
Generally,  they  define  this  as  a  worry  about  the  state  of 
press  freedom.  But  in  fact  this  is  misleading.  All  newsmen 

agree  the  press  today  is  freer  than  it's  ever  been  before, 
and  despite  various  threats  to  it  over  the  last  several 
years  press  freedom  has  not  been  restricted. 

For  instance,  even  while  Watergate  and  White  House 
hostility  to  the  press  were  at  a  peak,  all  over  the  country 

states  were  enacting  what  are  known  as  "sunshine  laws." 
Today  some  forty-seven  or  forty-eight  states  have  such 
laws,  which  specify  that  if  there  is  a  meeting  between  two 
or  more  public  officials,  and  if  public  business  is  being 
discussed,  a  reporter,  by  law,  has  a  right  to  be  present  at 

that  meeting  and  to  listen  and  report,  what's  going  on. 
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That's  an  extension  of  press  freedom,  and  it  has  happened 
within  the  last  several  years. 

What  newsmen  are  really  worried  about,  fundamen- 
tally, is  the  conflict  between  a  newly  important  element 

of  the  American  press  and  certain  very  important  parts  of 
the  American  system  as  a  whole.  This  new  element  is  the 
national  press. 

Historically,  American  journalism  has  been  decen- 

tralized. Until  the  beginning  of  the  1 960's  there  were  only 
one  or  two  or  three  serious  journalistic  nev\s  operations 
that  had  a  national  audience:  the  Wall  Street  Journal, 

Time,  and  \e\iiweek.  In  1960,  America  acquired,  practi- 
cally overnight,  a  national  press.  In  1963 — and  this  was 

the  crucial  year — two  of  the  three  networks  went  from 
fifteen-minute  to  thirty-minute  nightly  news  programs. 
They  soon  acquired  an  audience  that  now  stands  well 
above  40  million  people  and  they  also  found  in  the 
thirty-minute  program  a  ne\^  and  much  more  sophisti- 

cated and  powerful  journalistic  vehicle.  All  of  a  sudden, 
the  nation  was  getting  all  of  its  nevvs,  its  primary  news, 
from  one  national  source.  At  the  same  time,  the  New  York 
Times  saw  its  out-of-town  circulation  rise;  today,  more 
than  200,000  copies  of  that  paper  are  distributed  outside 
the  New  York  area  every  day 

Not  only  did  the  U  .S.  acquire  a  nat  ional  press  in  those 
years,  but  the  journalistic  institutions  that  acquired  this 
national  audience  also  underwent  an  internal  reform,  as 
a  result  of  which  they  redefined  news  and  reoriented  the 
image  of  American  society  that  they  projected  every  day 
through  their  front  pages.  This  new  image  or  map  was 
controversial  in  some  very  important  respects.  It  had 
important  political  consequences,  not  least  of  which  was 
a  series  of  increasingly  bitter  attacks  against  the  press, 
the  most  famous  of  which  were  Spiro  Agnew  s. 

The  press  denied  those  charges,  and  yet  one  interest- 
ing thing  I  discovered  out  there  on  the  road  is  that  it  is  an 

open  secret  in  the  journalistic  communitv  that  Agnew 
was  sort  of  right,  that  the  national  press  does  in  fact  have 

a  controversial  political  position  and  that  Agnew's  de- 
scription of  it  wasn't  entirely  off  balance.  Now  for  the 

most  part  this  admission  comes  reluctantly — Agnew  did 
not  exactly  qualify  and   make  pcffectlv   precise   the 

"...  One  of  the  most  intense  criti- 
cisms was  that  traditional  journal- 

ism had  been  too  much  in  the  pocket 

of  established  institutions." 

charges  he  leveled  against  the  press.  But  there  15  a  new 
political  vision  implicit  in  the  new  kind  of  journalism 
being  practiced  by  the  national  press. 

This  new  kind  of  journalism  does  not  arise,  as  I  see  it. 
out  of  a  direct  politicalization  of  the  press  On  the  con- 

trary, what  happened  in  the  Sixties  was  that  a  new  gen- 
eration of  journalists  came  to  control  the  organizations 

that  m£ike  up  the  national  press.  By  and  large  this  genera- 
tion had  a  very  critical  idea  of  the  traditional  newspaper. 

One  of  the  most  intense  criticisms  was  that  traditional 

journalism  had  been  too  much  in  the  pocket  of  estab- 
lished institutions,  and  that  by  defining  the  world  as  an 

assemblage  of  institutions  every  day.  it  ignored  the  poor 

and  the  unorganized,  and  allow ed-th*  j^ess  to  be  man- 
ipulated by  institutions. 

One  of  the  driving  passions  and  impulses  of  these 

journalists — and  it's  a  good  and  decent  one,  too — was  to 
put  an  end  to  that  state  of  affairs.  The  serious  press,  they 

vowed,  would  no  longer  be  in  any  institution's  pocket. 
And  so  it  happened  during  the  Sixties,  when  we  got  a 
national  press,  that  we  also  got  a  press  that  started  to 
redefine  what  American  society  looks  like.  Instead  of  an 
assemblage  of  institutions,  it  tended  increasingly  to  look 
like  an  assemblage  of  groups  that  were  powerless  and  of 
movements  that  were  attacking  institutions  or  objecting 
to  what  institutions  did. 

This  change,  which  continues  to  this  day.  has  very 
important  consequences  for  you  as  institutional  com- 

municators. It  also  has  important  consequences  for  gov- 
ernment. 

It  is  this  conflict  between  this  new  national  press  and 
established  institutions  that,  at  bottom,  worries  news- 

men today,  and  that  leads  them,  despite  their  current 
prestige,  to  worry  about  the  future  of  press  freedoms. 

It's  a  very  serious  problem  for  you  and  for  your  in- 
stitutions. It's  very  important  that  you  be  able  to  com- 
municate, to  put  your  actions  and  your  views  on  the 

record  and  in  the  public  eye  This  new  journalism  makes 
it  hard  for  you  to  do  that.  I  believe  that  difficulty  is  one  of 
the  root  causes  w  hy  Americans  have  an  ever  lower  opin- 

ion of  institutions.  It's  harder  for  them  to  see  what  those 
institutions  do,  and  harder  still  for  them  to  appreciate 
what  they  do  right.  For  the  national  press  has  tended  to 
focus  more  than  traditional  journalism  on  the  failure  of 
institutions,  on  their  mistakes  and  misadventures. 

It's  a  very  serious  problem  I  certainly  hope  that  it 
doesn't  lead  to  any  diminution  of  press  freedom.  That 
would  be  a  disaster  It  would  be  the  worst  thing  that 
could  happen  to  American  institutions  as  well  as  to  the 
American  press. 

What  I  do  hope  for  and  what  does  seem  possible,  as 
one  talks  to  some  of  you  people  and  also  to  the  press,  is 
that  this  problem  will  be  res<jlved  by  a  sensible  political 
process.  This  is.  after  all.  a  political  problem — the  condi- 

tion of  American  institutions  and  of  the  American  demo- 
cracy. And  I  think  I  see  a  growing,  or  at  least  emerging, 

sense  of  moderation  on  both  sides,  perhaps  most  espe- 
cially in  the  press. 

You  mav  recall  a  speech  made  by  Katherine  Graham 
last  year,  in  which  she  said  it  would  be  a  disaster  if  all 
reporters  started  to  think  that  the  highest  and  best  thing 
a  journalist  could  do  is  what  Woodward  and  Bernstein 
did — help  uncover  a  Watergate  story  and  see  the  rascals 
thrown  out  The  press  is  worried  about  that.  They  have  a 

feeling  that  perhaps  they've  gone  a  bit  far.  They  have 
begun  to  draw  back  a  bit,  I  think 

I  think  institutions  and  politicians  are  also  drawing 
back  a  bit  on  the  issues  and  on  their  criticism  of  the  press. 
That  would  be  no  bad  thing  It  would  open  the  way  for 
rational  discussion  of  this  problem  and  create  the  possi- 

bility of  a  solution  by  persuasion,  moderation,  accom- 
modation, and  compromise,  as  opposed  to  coercion  or 

capitulation,  which  it  seems  to  me  would  be  verv  sad 
indeed. 

Question  and  Answer  Period 

Q:  First.  Dan.  about  the  article  that  you  described  by  Profes- 
sor Bell.  Is  that  going  to  kind  of  be  the  theme  of  the  issue?  Is 

that  article  an  island  by  itself,  or  is  that  the  theme  through- 
out the  issue? 

Seligman:  Some  of  both  It's  a  separate  article.  We're  not 
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organized  so  that  other  projects  of  the  issue  are  being 
spun  off  that.  But  it  has,  yes,  a  shadow  over  the  issue. 
Q:  A  question  to  Paul  Weaver.  When  you  were  out  on  the 
road,  what  is  your'opinion  of  the  economic  or  the  business 
capability  of  the  wire  services  that  they  feed  to  those  J  ,700 
newspapers,  the  front  page  stories  that  come  out  of 
Washington  on  the  economy  and  so  forth?  Are  they  all  very 
dependent  on  the  capabilities  of  those  people,  other  than  the 
great  metropolitan  areas?  Did  you  find  any — do  you  have 
some  views  on  their  capabilities? 

Weaver:  The  short  answer  is  no.  I  didn't  take  a  look  at  the 
wire  services.  I  had  to  limit  myself  in  some  ways,  and  sol 

simply  can't  answer  the  question. 
Q:  Do  you  have  an  opinion? 

Weaver:  Not  really,  I'm  sorry. 
Q:  Do  you  have  a  feeling  for  trends,  for  more  or  less  business 
page  emphasis  in  the  newspapers?  In  other  words,  are  there 
publishers  wanting  to  have  more  coverage  or  less  coverage 
or  anything  at  all? 
Weaver:  Let  me  say  I  have  a  few  impressions.  One  is, 
there  is  some  question  that  the  national  press,  the  people 
who  are  engaging  in  this  post-critical  or  this  countercon- 
ventional  era — in  talking  about  whether  to  reverse  the 
American  society — there  are  some  things  that  are  hap- 

pening in  various  parts  of  the  journalistic  community. 
One  is,  some  of  them  have  begun  to  think  that  they  have 
excessively  excluded  established  institutions,  corpora- 

tions and  so  on.  They  are  going  to  start,  I  think,  moving  a 
bit  back  the  other  way,  moving  back  from  the  extreme 
reactions  to  a  situation. 

The  other  thing  is  there  is  no  question  that  all  parts  of 
the  national  press  believe  that  the  days  of  the  social 
question,  of  poverty  and  of  dissent  and  the  powerless,  and 
so  on,  those  days  are  over.  That  was  the  issue  of  the 
Sixties.  The  issue  of  the  Seventies  is  the  economic  prob- 

lem. And  because  the  issue  of  the  Seventies  is  the 

economic  problem,  they're  going  to  be  paying  more  and more  attention  to  business  and  to  economic  conditions, 

but  it's  not  clear  that  they  are  going  to  be  doing  it  in  the 
business  section.  It's  not  clear  that  they  won't  be  doing  it 
from  the  point  of  view  that  business  is  an  important  thing 

to  cover,  and  we'll  cover  it  more.  On  the  contrary,  it's 
going  to  be  more  on  the  front  pages.  It's  going  to  be written  about  more  from  the  congressional  and  political 
side,  by  the  White  House  correspondents. 

So  I  think  it's  fair  to  say  that  the  likelihood  is  that 
business  is  going  to  be  presented,  to  the  extent  it  is  going 
to  be  presented,  on  the  front  pages,  on  the  political  side. 
So  that  there  will  be  more  attention  and  it  will  tend  to  be 
more  critical,  business  embroiled  in  political  and  public 
policy  controversy. 
0:  /  have  a  question  for  Dan  Seligman,  about  what  Daniel 
Bell  was  writing  in  Fortune.  /  must  say  I  agree  with  your 
analysis  of  what  happened  in  the  Sixties  but  question  what 

you're  saying  about  this  system  not  working  in  the  last  three or  four  years.  Is  that  not  really  an  incident  or  a  spasm,  rather 
than  an  ongoing  process?  A  couple  of  examples  come  to 
mind.  Your  owji  editors  are  now  v^riting  that  the  economic 
upturn  is  coming.  We  sit  here  and  we  listen  to  a  very  honest 
and  straightforward  presentation  by  Senator  Hollings, 
which  talks  very  directly  to  the  business  community,  and 
shows  a  great,  very  remarkable  give  and  take  going  on  be- 

tween business  and  government.  It  seems  to  me  that  some- 

thing in  this  system  is,  in  fact,  working. 
You  mentioned  this  equality,  the  idea  of  entitlements.  I 

don't  think  there  is  a  more  unpopular  political  or  social  idea 
in  America  right  now  than  quotas  and  I  would  doubt  greatly 
that  they  are  to  be  enacted  in  legislation.  I  see  now  the  HEW 
guidelines  coming  down  the  other  way,  as  a  result  of  this 
political  process. 

And  you  talk  about  this  massive  redistribution  of 

wealth.  In  the  numbers  that  I've  looked  at,  the  census  num- 
bers at  least  from  1950  to  1970 — and  I  don't  think  there  has 

been  any  great  change  since  then  — show  that  there  really  has 
been  no  major  redistribution  of  wealth,  only  a  point  or 
two,  really. 

So  I'm  wondering,  as  I  said  at  the  beginning,  is  this 
perhaps  just  a  spasm  or  incident  in  a  long  flow  that  is  still  an 
optimistic  and  a  progressive  one? 
Seligman:  It  may  well  turn  out  that  way.  Conceivably,  we 
will  somehow  find,  a  year  from  now,  that  the  inflation 
rate  has  backed  down  to  2  percent  or  3  percent  or  less, 

and  we've  got  a  healthy  growth  of  output,  incomes  are 
rising  again,  and  all  the  economic  nightmares  of  the  last 
few  years  will  simply  be  dissipated.  But  what  Bell  is  argu- 

ing is  that  there  is  a  lot  of  institutional  momentum  be- 
hind the  inflation,  and  that  the  things  that  brought  it  on 

really  haven't  gone  away.  The  commitment  to  the  values 
of  the  Employment  Act  seems  as  great  as  ever,  and  the 
pressures  on  practicing  politicians  to  place  a  high  value 
on  employment  and  a  low  value  on  inflation  seem  to  me 
still  very  much  in  place. 

I  suppose  one  could  always  ask  why  the  Employment 
Act,  which  was  passed  in  1946,  is  suddenly  creating  all 

these  problems  for  us  in  the  late  1960's,  early  1970's.And 
the  answer  is  that  there  were  two  events  in  the  past  de- 

cade that  made  the  act  a  powerful  instrument  of  policy. 
One  of  them  was  the  tax  cut  of  1964,  which  was  sup- 

posed to  "gun"  the  economy,  which  did  or  certainly 
seemed  to  have  exactly  that  effect,  and  which  gave  policy 
makers,  as  well  as  businessmen.  Congressmen,  and 
everyone  involved  in  this  process,  the  sense  that  we  know 
how  to  turn  the  economy  around,  we  know  how  to  reduce 
the  unemployment  rate,  and  we  can  do  it  any  time  we 
want  to.  In  that  sense,  it  made  it  far  more  difficult  to  pur- 

sue policies  that  led  to  unemployment.  When  you  know 

how  to  get  rid  of  it,  it's  very  hard  not  to  do  that. 
In  addition,  there  was  a  real  change  in  the  public 

philosophy  in  the  1960's,  when  our  country  embraced 
what  Westbrook  Pegler  used  to  call  bleeding  heart 
liberalism  or  what  Herman  Kahn  calls  secular 
humanism.  One  could  talk  for  some  time  about  the  mean- 

ing of  these  doctrines,  but  what  they  both  really  come 

down  to  is  the  sense  that  we  can't  allow  people  to  suffer. 
During  the  Sixties  we  suddenly  became  very  indignant 
about  all  kinds  of  suffering  that  previously  had  been 
taken  for  granted.  People  became  indignant  about  pov- 

erty. They  became  indignant  about  capital  punishment. 

And  about  young  men  having  to  fight  in  wars  they  didn't approve  of.  In  short  we  came  increasingly  to  believe  that 
human  suffering  should  be  abolished  wherever  it  was 
found — and  unemployment,  of  course,  is  one  source  of 
suffering.  When  you  put  that  feeling  together  with  our 
newfound  ability  to  reduce  the  unemployment  rate,  you 
have  some  kind  of  powerful  inflationary  engine. 
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The  Common  Market- 
A  European  Pei^pecthe 
Andrew  A.  Mulligan 
Director  of  Information 
European  Community  Infonnation  Service    

Addressing  the  Fortune  Seminar  on  Corporate  Com- 
munications tonight  makes  me  think  of  many  things,  and 

before  a  formidable  assembly  of  people  who  are  deeply 
involved  in  communication,  most  of  all  of  a  team  talk 
which  I  listened  to  before  taking  the  field  in  the  West  of 
Ireland.  It  was  a  game  against  a  visiting  team  from  South 
Africa,  and  everyone  walked  into  the  changing  room  be- 

fore we  went  out  onto  the  field.  They  were  all  very  small 
men  in  Ireland,  and  in  order  to  look  big  they  wore  those 
big  brown  coats,  such  as  the  one  that  Pat  Lenahan  is 
wearing  tonight,  those  big  tweed  coats,  so  that  at  least 

they'd  look  big. 
Then  they  began  to  drink  the  wintergreen,  which 

would  make  them  smell  fit.  And  the  team  captain  said  to 

us,  "Well,  Jesus,"  he  said,  "I  have  very  few  things  to  say  to 
you  lads  this  afternoon."  He  said,  "All  I  can  say  is  they  all 
go  like  whores.  I  have  onlv  two  words  for  you,"  he  said. 
"At-Tack." 

You've  asked  me  to  talk  about  the  situation  in 
Europe,  and  I  think  that  I  could  say  the  situation  in 
Europe  is  not  unlike  the  situation  in  Ireland,  as  described 
by  Winston  Churchill  in  1941;  in  those  dim,  dark  days, 

Winston  Churchill  said,  "The  situation  in  England  is 
serious,  but  not  hopeless.  The  situation  in  Ireland  is  hope- 

less, but  never  serious." 
In  Europe,  the  president  of  the  Common  Market 

Commission  very  recently  addressed  the  Parliament  of 

Europe,  and  he  admitted  that  we  couldn't  possibly  paint 
a  rosy  picture  of  Europe  today,  but  he  said  that  we  re- 

fused to  be  unduly  pessimistic.  I  felt  that  he  must  have 
had  a  good  Jesuit  upbringing  in  order  to  come  out  with 
that! 

The  fact  is,  in  serious  terms,  that  in  1972  there  was 
general  euphoria  in  Europe  at  the  thought  that  what  was 
originally  a  group  of  six  nations  was  about  to  become 
nine,  and  that  benefits  would  inevitably  accrue  from  the 
fact  that  the  British.  Danish,  and  Irish  would  bring  to  the 
European  community  all  the  wisdom  ot  their  democracy 
and  all  the  wisdom  of  their  pragmatism,  which  it  was  felt 
Europe  had  lacked. 

Enlargement  of  the  community  in  the  beginning  of 
197.3  was  achieved,  with  all  its  difficulties.  But  progress 
in  late  1973  was  hindered  first  by  a  shattering  world 
economic  crisis,  by  inflation  of  raw  material  prices,  and 
by  shortages.  This  was  followed  by  the  oil  crisis,  which 
smashed  all  the  projections  and  plans  of  those  people 
who  hoped  they  were  leading  Europe  into  a  new  period 

Europe's  first  reaction  was  to  manifest  a  kind  of 
squabbling  nationalism  with  which  you're  probably  all 
too  familiar.  Two  member  states  immediately  beat  a  six- 
lane  highway  to  the  tents  of  the  Middle  East  in  search  of 
bilateral  oil  deals,  and  everyone  was  shocked  at  the  way 
Europe  had  managed  once  again,  in  spite  of  all  the  les- 

sons of  the  First  World  War,  the  Second  World  War,  and 

everything  else,  to  manifest  monumental  division  at  a 
time  which  really  required  monumental  unification. 

In  spite  of  this,  however,  and  especially  in  the  last 
four  months,  some  progress  has  been  made.  In  Europe 

there's  been  a  realization  that  the  reality  is  that  we're  all 
economically  interdependent,  and  that  we  have  to  con- 

sult each  other  if  we're  going  to  harmonize  our  national 
economic  policies.  Systematic  efforts  are  being  made  to 
make  these  compatible  and  complementary,  and  now  for 

the  first  time  we've  shown  a  united  stand  on  economic 
and  monetary  matters. 

Second,  we've  managed  to  create  a  regional  fund. 
Many  of  you  in  America  might  wonder  why  that's  impor- tant Its  important  because  there  are  great  differences 
among  the  various  countries  of  the  Common  Market  in 
their  ability  to  regenerate  their  economies,  to  make  old 
and  rundown  industries  modern  and  able  to  find  their 

way  in  the  world,  and  to  make  them  competitive.  A  re- 
gional fund  has  come  into  being,  within  the  European 

community,  to  make  this  possible  for  all.  With  it,  there's  a social  fund,  which  deals  with  such  problems  as  the 
enormous  number  of  migrant  workers  in  Europe,  who 
come  from  Morocco,  Algeria,  even  as  far  afield  as  Jordan, 
Portugal,  Greece,  Turkey.  The  social  fund  will  enable 
Europe  to  cope  with  social  problems  which  are  raised  by 
these  people. 

Third,  late  in  April.  Europe  signed  a  historic  agree- 
ment with  forty-six  African,  Caribbean,  and  Pacific  na- 
tions, many  of  them  former  dependencies  of  British, 

French,  and  other  European  nations.  As  a  result,  they  will 
have  access  to  the  European  Common  Market  and  noth- 

ing will  be  required  in  return,  no  reverse  preferences  or 
anvthing  like  that 

That  was  a  phenomenal  step  in  the  direction  of  trying 
to  ensure  that  the  developing  world  will  be  looked  after, 
to  some  extent,  by  Europe. 

And  the  fourth  area  of  progress  which  Europe  has 
made,  which  I  think  is  important  to  record,  is  that  it  was 
decided  at  the  Paris  Summit  Conference  that  something 
had  to  be  done  to  strengthen  Europ)ean  institutions.  In 
order  that  you  may  understand  Europe,  perhaps  I  could 
draw  a  brief  parallel  between  European  institutions  and 
the  federal  government  and  federal  administration  you 

have  in  this  country  That's  what  we're  striving  for  in 
Europe,  but  haven't  yet  achieved,  but  we  do  have  a  com- 

mission which  proposes  policy.  We  have  a  Council  of 
Ministers  of  the  individual  member  states,  of  which  there 
are  nine,  which  decides  on  policy,  and  a  commission 
which  is  entrusted  with  the  task  of  executing  policy. 
There  is  also  a  legislature,  the  European  Parliament, 
which  will  be,  from  1978  onward,  elected  by  direct  uni- 

versal suffrage. 

So  in  those  four  areas,  in  the  last  four  months,  Europe 
has  made  some  progress. 
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On  the  other  hand,  during  the  last  two  years,  cer- 

tainly in  the  period  that  I've  been  involved  in  personally 
(from  July  of  1973^,  Europe  really  has  been  rather  like  the 
man  from  Tralee  who  was  driving  up  to  Dublin.  When  he 
arrived  at  Limerick,  which  is  approximately  fifty  miles 

east  of  Tralee,  he  asked  a  bystander,  "Could  you  tell  me 
how  far  it  is  to  Dublin?"  And  the  fellow  from  Limerick 
said,  "Well,  I'd  say  it's  about  fifty  miles."  And  he  drove 
another  fifty  miles,  about  two-thirds  of  the  way  across 

Ireland,  and  he  asked  again,  "Excuse  me.  Could  you  tell 
me  how  far  it  is  to  Dublin?"  and  the  fellow  said,  "Well,  it 
must  be  about  fifty  miles."  And  the  man  from  Tralee  said 
to  himself,  "Well,  Jasus,  at  least  I'm  holding  me  own 

anyway." Progress  in  Europe  is  very  similar,  I  feel,  to  that  story. 
There  is  light  at  the  end  of  the  tunnel,  and  we  in  Europe 

hope  that  it  isn't  a  train  coming  the  other  way.  There  are 
signs,  though,  of  renaissance,  in  Europe,  and  I  think  we're 
moving  out  of  the  period  of  the  slow  weaving  together  of 
an  economic  tapestry,  into  the  much  tougher,  more  dif- 

ficult period  of  shaping  and  defining  a  lasting,  unified 
Europe  that  has  its  own  distinct  identity. 

But  where  does  Europe  stop?  Does  it  also  include  the 
Iberian  Peninsula?  Does  it  include  Norway  and  Sweden 
and  the  states  of  the  Mediterranean?  Or  is  it,  in  President 

de  Gaulle's  phrase,  a  Europe  that  stretches  from  the  At- 
lantic to  the  Urals?  Actually,  these  are  concepts  with 

which  we,  who  live  and  work  daily  in  Europe,  need  not  be 
overconcemed.  The  reality  we  have  is  an  economic  bloc 
of  nation  states,  which  are  ready  to  agree  to  pool  some  of 
their  sovereignty  in  certain  areas,  such  as  multilateral 
trade.  When  America  trades  with  Europe,  it  does  not 
make  a  bilateral  deal  with  Britain,  France,  or  Germany.  It 
deals  with  nine  nation  states  together  and  it  deals  di- 

rectly with  the  commission  of  the  European  com- 
munities, on  matters  of  agricultural  policy  too.  In  the 

Nixon  round,  for  the  first  time,  agriculture  was  included 
as  one  of  the  areas  in  which  America  would  be  able  to  deal 
directly  with  Europe,  as  opposed  to  the  individual  nation 
states. 

We  have  an  embryonic  energy  policy,  as  you  probably 
have  in  the  United  States.  On  aid  and  development  to  the 
third  world,  we  have  a  single  policy.  We  have  a  regional 

"...  this  Europe  of  nine  nations  al- 
ready conducts  40  percent  of  all  the 

world's  trade." 
policy,  we  have  a  social  policy,  we  have  a  competition  pol- 

icy, that's  to  say  an  antitrust  policy;  as  one  of  the  mem- 
bers attending  the  seminar  from  IBM  pointed  out  to  me 

today,  the  commission  has  just  taken  IBM  to  the  Euro- 
pean Court  on  the  question  of  antitrust. 

The  Europe  we  have  is  a  very  frail  creature,  but  it's 
the  only  one  we've  got.  It  is  significant,  perhaps,  that  this 
Europe  of  nine  nations  already  conducts  40  percent  of  all 

the  world's  trade.  We  have  a  larger  population  than  that 
of  the  United  States.  We  have  greater  currency  reserves, 

although  that  doesn't  mean  very  much  these  days.  We 
equal  the  U.S.  in  aid  to  the  developing  world,  and  we  pro- 

vide a  market  which  is  about  twice  the  size  of  the  United 
States  to  those  people  who  want  to  trade  with  us. 

But  what  then  is  this  Europe?  What  is  a  European? 
And  does  such  an  animal  exist?  Well,  someone  recently 

defined  a  European  as  a  man  with  the  reliability  of  a 
Frenchman,  the  flexibility  of  a  German,  the  punctuality 
of  an  Irishman,  the  warmth  of  an  Englishman,  the  prud- 

ery of  a  Dane,  the  discipline  of  an  Italian — in  other 
words,  a  Japanese. 

When  you  are  trying  to  pull  all  these  dissident 
peoples  together,  in  Europe,  you  run  up  against  all  sorts 
of  problems.  I  remember  well  a  man  with  whom  I  used 
to  play  football.  I  suppose  he  would  have  been  a  line- 

backer in  your  parlance.  He  was  a  front  row  forward  in 
ours.  This  man  was  a  Welshman,  a  bulldozer  driver  from 

a  little  Welsh  town  called  Pontypool.  He  said  to  me,  "I'd 
bloody  hate  all  those  overseas  games.  The  moment  I 

cross  the  River  Usk"  he  said,  "for  me  it's  an  overseas 
game,  and  I  just  bloody  hate  that."  And  he  said,  'Don't 

"...  What  isn't  always  understood 
in  the  United  States  is  that  Europe  is 
very  much  a  child  of  the  United 
States.  In  order  to  understand  the 
Europe  that  we  have  today,  you  have 

to  go  back  to  the  Second  World  War" 
confuse  me  with  any  of  these  sophisticated  ideas  you 

have  in  the  big  out  there,  because  I  hate  you'm  univer- 
sity guys,"  he  said.  "You'm  always  using  long  bloody 

words,  like  marmalade  and  corrugated  iron." 
What  isn't  always  understood  in  the  United  States  is 

that  Europe  is  very  much  a  child  of  the  United  States.  In 
order  to  understand  the  Europe  that  we  have  today,  you 

have  to  go  back  to  the  Second  World  War.  The  common- 

ality of  Western  Europe's  and  the  United  States'  in- terests has  always  manifested  itself  in  times  of  crisis.  In 

the  postwar  years,  Europe  was  rebuilt  through  the  Mar- 
shall Plan,  through  American  munificence,  which 

helped  Europeans  to  help  themselves.  Europe  was  a 
mess — its  industry  was  incapacitated,  its  economy  shat- 

tered, its  land  devastated,  its  people  hungry.  But  politi- 
cally, there  were  statesmen  of  stature  and  wisdom,  at 

that  time,  who  set  up  a  variety  of  "fora"  in  which  tradi- tional tribalism,  which  had  always  divided  Europe,  and 
outdated  nationalism  would  be  finally  eroded  and  the 
jealousies  diffused.  Future  historians  might  regard  that 
period  of  Marshall  aid,  creation  of  the  OEC,  the  Bretton 

Woods  Agreement,  NATO's  stabilizing  effect,  as  one  of 
the  happiest  quarter  centuries  in  humanity's  history.  All this  is  changed. 

Bretton  Woods  is  going,  the  stability  of  currencies  is 
gone,  prices  and  interest  rates  are  soaring,  the  economic 
growth  rate  is  falling.  The  problems  caused  by  high  oil 
and  commodity  prices  have  been  compounded  by 

drought  and  by  floods,  and  we've  been  living  through  an Economic  tempest. _ 

Once  again,  in  time  of  crisis,  Europe  and  America 
are  coming  closer  together.  Two  years  ago  Europe  and 
America  were  fighting  over  soybeans,  and  two  years  be- 

fore that  they  were  fighting  over  chickens.  Both  Europe 
and  America  would  be  happier,  I  think,  if  the  European 
community  were  as  unified  as  the  oil  producers,  and  the 
oil  producers  as  divided  as  we  appear  to  be. 

The  new  solidarity  is  to  be  found,  I  think,  in  a  $6  bil- 
lion money  box  at  the  IMF,  as  well  as  a  $25  billion  safety 
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net  which  Mr.  Henry  Kissinger  has  been  very  keen  to 
push.  But  attempts  at  redefining  the  Atlantic  partner- 

ship have  led  to  hundreds  of  hours  of  squabbling,  useless 
squabbling,  over  the  definition  of  a  new  relationship 
which  is  acceptable  on  both  sides  of  the  Atlantic.  Now 
such  talk,  happily,  has  been  shelved,  and  the  hatchets 

have  been  buried.  We're  in  an  age  of  reality,  and  that  re- 
ality, for  us  Europeans  at  the  moment,  is  a  Europe 

which,  though  unifying,  is  still  composed  of  nation 
states  So  America,  in  its  relationship  w  ith  Europe,  deals 
at  three  different  levels.  First  of  all.  it  deals  directly  with 

the  European  Community — that's  to  say  the 
commission — on  matters  of  trade  and  farming,  energy, 
etc.  It  deals  with  one  voice,  from  the  nine  member 
states,  on  matters  of  political  cooperation,  and  it  deals 
directly  and  bilaterally  with  the  nation  states. 

One  of  the  nation  states.  Britain,  has  been  conducting 

an  exercise  known  as  the  "renegotiation."  Europeans,  in 
a  beautiful  euphemistic  way,  call  it  the  "Brit  ish  request. '" And  Europe  has  shown  great  flexibility  and  probity  in 
dealing  with  these  British  requests.  Its  widely  thought 
that  negotiations,  real  negotiations,  will  be  over  and  ac- 

cepted by  the  heads  of  state  or  of  government  in  Dublin 
shortly  It  will  be  the  first  time  that  anyone  has  accepted 
anything  in  Dublin,  in  my  memory. 

However,  the  British  requests  are  gradually  being 
dealt  with  They  deal  with  four  areas.  Theres  the  signa- 

ture at  the  Lome  Convention,  which  has  just  taken  place 
The  British  were  worried  that  not  enough  had  been  done 
for  the  underdeveloped  countries.  Well,  that  is  being 

dealt  with  very  satisfactorily  We've  got  a  very  good 
agreement  with  the  forty-six  African.  Caribbean,  and 
Pacific  nations.  Britain  also  had  a  number  of  objections  to 
the  common  agricultural  policy,  which  in  fact,  during  the 
last  year,  has  shown  that  community  prices  for  com- 

modities such  as  wheat,  sugar,  and  beef  were  considera- 
bly below  world  prices.  The  commission  has  also  been 

able  to  arrive  at  a  regional  policy,  which  Britain  was  very 
keen  on.  The  last  and  most  difficult  problem  was  the 
whole  question  of  how  much  Britain  would  contribute  to 
the  community  budget  and  still  be  able  to  survive.  Brit- 

ain's arguments  ucre  that  projecting  foruard  to  1980,  it 

"...  One  of  the  real  problems  that 
we're  dealing  with  in  Europe  today 
is  the  whole  question  of  national 

sovereignty." 
would  be  producing  something  like  14  percent  of  the 
gross  national  product  of  the  nine  member  states  and 
would  be  paying  into  the  kitty  something  like  24  percent. 

It  was  apropos  of  that,  that  Christopher  Soames.  Vice 
President  oi  the  European  Commission,  said,  well,  what- 

ever happens  in  Britain,  Britain  in  its  present  state  is  not 
fit  to  leave  a  Christmas  Club,  let  alone  the  Common  Mar- 
ket. 

The  referendum  will  take  place  in  June.  The  question 

of  how  Mr.  Wilson's  government  will  recommend  the 
terms  of  renegotiation  is  already  being  posed,  and  the 
answer  could  mean  that  all  three  British  political  parties 
are  likely  to  accept  the  terms,  and  recommend  them  to 
the  electorate. 

One  of  the  real  problems  that  we're  dealing  with  in 

Europe  today  is  the  whole  question  of  national 

sovereignty.  In  some  ways,  it's  very  close  to  something that  you  would  understand  very  simply  and  easily  in  the 
United  States,  which  is  the  sovereignty  expressed  by  any 
single  member  state  of  the  United  States,  as  opposed  to 

the  federal  government.  In  many  ways  it's  a  question  of 
states'  rights.  But  the  feeling  among  pro-Europeans  is 
that  sovereignty,  in  the  serious  operational  sense  of  the 
word,  really  means  that  decisions  pertinent  to  the  lives  of 
the  people  can  no  longer  be  effectively  exercised  on  a 
purely  national  scale.  Sovereignty  is  only  available  by 
sharing  decisions  with  partners,  and  that  means  for 
Britain  its  partners  in  the  European  Community. 

As  we  see  it.  the  question  is  whether  the  British 
people  will  want  the  whole  of  an  illusion  or  a  share  in  the 
reality  of  world  events. 

One  of  the  countries  of  the  European  Community  is 

my  own  country,  Ireland.  It's  the  smallest  state  in  the 
community,  apart  from  Luxembourg.  The  benefits  of 
community  membership  have  not  been  negligible.  In 
many  ways,  membership  has  justified  the  confidence 
that  was  shown  by  the  Irish  people  in  a  referendum  prior 
to  joining  the  Eurof)ean  Economic  Community.  In  that 
referendum,  in  1972,  out  of  a  70  percent  voter  turnout,  an 
overwhelmmg  83  percent  voted  in  favor  of  joining,  in  the 
belief  that  the  European  Community  will  provide  the 
economic  stimulus  that  a  close  economic  relationship 
with  Britain  had  never  been  able  to  provide. 

Ireland  derives  more  benefits  from  the  Common 
Market,  tangibly  and  intangibly,  than  any  of  its  other 
members,  old  or  new.  Payments  from  Brussels  form  a 
large  part  of  the  Irish  budget,  and  a  significant  part  of  the 
Irish  gross  national  product.  In  the  first  year  of  member- 

ship, Irish  industrial  production  grew  by  around  10  per- 
cent, and  the  Irish  government  expected  the  effects  of  the 

common  agricultural  policy  alone  to  raise  the  annual 
growth  rate  by  1  ̂  percent 

Ireland  has  attracted  more  foreign  industrial  in- 
vestments, lured  by  Irish  tax  incentives,  low  wages,  and 

access  to  all  of  Western  Europe  Ireland  can  now  imagine 

an  economic  life  which  is  distinct  from  Britain's,  and  is 
very  excited  at  the  prospect.  Even  if  Britain  were  to  with- 

draw from  the  EEC,  Mr.  Liam  Cosgrave,  the  Irish  Prime 
Minister,  in  a  magazine  not  unknown  to  you,  called  For- 

tune, stated  recently  that  Ireland  would  remain  in  the 
community.  These  are  very  different  days  from  the  days 
of  1 963.  when,  the  joke  was.  Ireland  sent  its  application  to 
join  the  European  Economic  Community  in  an  under- 
stamf)ed  envelope  which  was  returned,  addressee  un- 
known. 

Three  short  months  ago.  the  long  awaited  Commun- 
ity Energy  Policy  got  under  way.  The  policy  set  precise 

targets  for  diversify  ing  supplies  and  reducing  demand  by 
1985  I  only  mention  this  to  you  because  I  think  that 
energy,  in  my  short  experience  in  the  United  Slates,  hap- 

pens to  be  something  that  exercises  all  of  you  and  all  of  us 
very  greatly.  The  p>olicy  guidelines  cover  the  coal,  oil, 
electricity,  nuclear  fuel  sectors.  One  of  the  major  goals  is 
to  divert  to  nuclear  energy  by  having  nearly  half  of  the 
European  Community  electricity  supplied  by  atomic 
energy  b\  1985  Last  Wednesday  the  European  Commis- 

sion put  forth  two  documents  summarizing  the  counter- 
proposal to  Mr.  Kissingers  plan  for  a  floor  price  under 

oil.  which  they  intend  to  present  to  the  United  States  and 
to  other  members  of  the  International  Energy  Agency 
this  week. 
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This  European  Community  energy  plan  accepts  the 
floor  price  idea,  but  as  only  one  aspect  of  three  provisions 
which  are  aimed  at  protecting  investments  in  non- 
Middle  Eastern  hjel  supplies.  The  floor  price  we  would 
like  would  probably  be  set  very  low,  something  like  $6  a 
barrel.  No  concrete  prices  have  been  agreed  upon  as  yet. 
The  plan  calls  for  flexible  floor  prices,  an  economic  price 
and  a  political  price. 

The  great  problem  that  the  European  Economic 
Community  faces,  and  this  is  a  personal  view,  is  that 

we've  been  too  reluctant  about  our  profile,  too  frightened 
of  national  sensibilities,  and  wholly  unable  to  present  a 

credible  image  of  ourselves.  We've  relied  on  the  unpre- dictable outcome  of  events,  and  on  a  naive  optimism 
about  the  inevitable  progression  toward  European  unity. 

May  I  quote  the  well-known  British  journalist,  Mr. 

Peregrine  Worsthome,  who  recently  said:  "Belonging  to  a 
great  community  should  not  only  mean  wider  markets 
for  material  goods,  but  should  also  mean  an  expansion  of 

cultural  stimuli  and  satisfactions.  It's  time  that  Europe 
ceased  to  be  associated  in  the  public  mind  with  argu- 

ments about  tariffs  and  quotas,  committees,  headquar- 
ters, taxes,  important  as  all  these  are.  We  should  become 

again  synonymous  with  La  Douceur  de  Vivre." There  is  no  corporate  body  in  my  experience  which  is 
more  in  need  of  finding  out  how  to  make  itself  relate, 
whether  to  the  unbelieving  and  indifferent  populaces  of 
the  European  member  states,  or  whether  to  a  far  more, 
paradoxically,  believing  and  yet  uninformed  America, 
than  the  Commission  of  European  Communities. 

I'm  reminded  very  much,  in  this  area  of  corporate 
communication,  of  my  great  friend,  who  will  be  address- 

ing you  tomorrow  evening,  Mr.  Anthony  John  Francis 

O'Reilly.  During  a  certain  period  in  his  life  he  was  in- 
volved in  promoting  a  certain  butter  which  is  called 

Kerry  Gold.  Now,  he  thought  he'd  done  a  great  job  for 
Kerr>'  Gold  in  the  British  market,  with  a  test  marketing 
in  Lancashire.  He  went  back  to  report  to  400  disbelieving 
farmers  in  county  Tipperary,  and  he  got  up  to  address 
them.  There  were  all  sorts  of  problems  with  Kerry  Gold, 
not  least  because  some  unmentionable  object  found  its 
way  into  a  pat  of  butter,  which  never  should  have  been 

seen  in  Ireland  at  all.  He  told  the  farmers:  "We've  really 
got  to  get  out  there.  We've  got  to  sell  the  Kerry  Gold."  And he  gave  a  whole  spiel  about  modern  marketing  methods 
and  backing  them  up  with  advertising.  At  the  end  of  it  he 

sat  down,  and  he  said,  "Are  there  any  questions?"  And  a 
big  Irish  farmer  with  a  big,  red  face  got  up  and  he  said  to 

him,  "Well,  I'm  very  interested  all  together  with  the 
things  that  Mr.  O'Reilly  has  been  saying  to  us,"  but,  he 
said,  "the  things  that  he  has  been  saying  to  us  perpetrate 
yet  another  injustice  against  the  Irish  farmer,  because 

there's  no  doubt  about  it,  at  least  85  percent  of  Irish  farms 
is  above  the  average."  And  O'Reilly  is  scratching  his 
head,  looking  for  an  answer.  And  he  got  up  and  he  said, 

"Above  the  average  of  what?"  And  the  Irish  farmer  said, 
"Above  the  average  of  the  other  15  percent." 

I've  come  to  Tarpon  Springs  to  learn  and  seek  advice, 
as  to  how  best  a  monumental  human  endeavor  in  build- 

ing Europe  can  be  encouraged  and  midwived  in  America, 
and  how  it  can  be  realized  and  understood  in  the  Western 

World.  With  speakers  with  names  like  Lenahan,  O'Reilly, 
O'Toole,  and  many  others,  I  feel  that  there's  no  question 
that  I'm  in  a  fountain  of  information,  a  fountain  of  great 
sagacity,  and  I  thank  you  all  for  your  attention. 
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Doing  Business  in  the  Sunshine 

Ernest  F.  Hollings 
U.S.  Senator,  South  Carolina 

Some  twenty  years  ago  when  Jimmy  Byrnes  was  gover- 
nor. I  was  his  floor  leader  in  the  South  Carolina  legisla- 

ture. We  were  debating  a  sales  tax  bill.  After  many  long 
speeches  a  colleague  asked  if  I  would  yield.  I  did.  He  said; 

"You  have  an  impediment  in  your  speech."  Thinking  he could  not  understand  my  Charleston  accent.  I  asked  him. 

"What  do  you  mean?"  He  said,  "The  trouble  with  you. 
Hollings.  is  that  you  cant  listen." I  jumped  at  the  chance  to  be  at  this  forum  so  that  I 
could  listen  to  businessmen.  Hearing  firsthand  is 
important  —  for  in  Washington  the  message  of  business 

has  been  garbled.  And  certain  it  is  that  Washington's message  to  business  has  been  less  than  clear  We  need  a 
new  level  of  communication  We  are  a  nation  that  has 
passed  over  the  doorstep  of  crisis  And  today  business  and 
government  face  the  situation  that  the  sage  Ben  Franklin 
described  in  another  revolutionary  era  of  high  risk  and 
high  opportunity:  either  well  hang  together  or  most  as- 

suredly wc  shall  hang  separately. 
For  decades,  the  United  States  has  attempted  the  im- 

possible. Playing  global  policeman  since  World  War  II 

has  cost  us  $1  trillion,  200  billion  Playing  the  world's banker  and  Santa  Claus  has  cost  us  $235  billion  in  foreign 

aid.  In  the  mid  1960's  we  turned  to  focus  the  largess  of 
government  on  the  domestic  front  w  ith  the  Great  Society 
And  trving  to  correct  inequities,  we  started  buying  such 
ideas  as  a  volunteer  Army,  which  has  given  us  the  same 
number  of  troops  for  $22  billion  more 

One  aspect  of  Watergate  was  the  tragic  spectacle  of 
big  business  trying  to  buy  the  government  But  a  less 
publicized  aspect,  even  more  tragic,  has  been  the  specta- 

cle of  government  trying  to  buy  the  electorate  I  was  sure 
we  had  reached  the  ultimate  in  budget  limits  under  Pres- 

ident Johnson.  When  he  left  town  the  budget  was  $184 

billion.  We've  just  about  doubled  that  in  the  past  six  years 
with  the  one-upmanship  games  played  with  the  public 
treasury  by  President  Nixon  and  the  Congress  Now  we 
have  inflation,  recession,  and  depression  The  govern- 

ment is  not  only  divided  It  is  broken  in  both  body  and 
spirit.  Many  feel  only  draconian  measures  will  put  us  on 
our  feet.  I  resist  these  extremes.  I  prefer  well-timed  and 
more  commonsensical  programs.  But  they  are  possible 
only  with  the  participation  and  support  of  business 

Business,  as  many  of  you  know,  demands  the  impos- 
sible: total  decontrol  and  total  freedom  For  twenty 

years,  the  natural  gas  industry  has  been  making  a  good 

profit  and  has  become  America's  seventh  largest  indus- 
try. But  for  twenty  years  it  has  sought  decontrol  to  ex- 

pand these  profits.  President  Eisenhower  had  to  veto  this 

idea — and  it  has  been  turned  down  by  each  President 
since  Eisenhower  Now  President  Ford  picks  up  the 
chcint  — decontrol  gas.  The  broadcast  industry,  tired  of 
paying  Washington  lawyers,  argues  for  decontrol.  Truck- 

ing lines,  dissatisfied  with  an  industry -control  led  ICC. 

beg  for  decontrol.  Last  fall  the  airlines  took  up  the  chant. 
Their  leaders  claimed  that  if  Pan  Am  had  been  permitted 
domestic  connections,  the  airline  could  have  competed,  it 

wouldn't  be  in  this  financial  jam.  Solution:  let  airlines  fly 
and  serve  the  routes  they  wish — decontrol.  The  drum- 

beat of  free  enterprise,  free  markets,  and  complete  free- 
dom from  government  mounts. 

Just  last  month  the  chairman  of  the  board  of  General 

Motors  wrote  to  each  stockholder  declaring:  "We  favor 
the  basic  reliance  in  the  President's  program  on  the  free 
market  mechanism."  Walter  Wriston,  chairman  of  the 
First  National  City  Bank,  also  raised  the  cry  in  a  recent 

speech  to  the  Commercial  Club  in  Boston.  I  quote:  "Just 
as  thought  control  is  the  great  enemy  of  freedom  of  in- 

quiry in  the  press,  economic  controls  are  the  great 

enemy  to  the  entrepreneurial  spirit."  Wrapping  himself up  in  the  Constitution  ,  Wriston  concluded  that  the  First 
Amendment  guarantee  of  freedom  of  speech  also  guaran- 

tees freedom  of  the  market. 

Let  there  be  no  doubt  —  we  are  not  moving  toward  a 
laissez-faire  economy  We  are  not  moving  to  sweeping  de- 

control We  are  not  about  to  shrink  government  back  to 
the  size  of  the  Coolidge  era  because  nothing  else  is  shrink- 

ing in  this  complex  modem  era:  not  business,  not  labor, 
not  global  markets,  and  certainly  not  the  governments  of 
our  allies,  adversaries,  and  economic  competitors. 

The  cry  for  total  freedom,  I  submit,  is  the  expression 
of  a  desire  to  escape  complexity  and  responsibility — a 
desire  to  have  the  world  completely  on  our  own  terms. 
When  I  listen  to  what  visiting  businessmen  actually 

want,  it  usually  turns  out  to  be  "freedom  "  for  their  own 
particular  interests  within  a  political  and  economic  sys- 

tem that  will  remain  otherwise  unchanged  and  safely 
predictable  This  desire  is  human  and  perfectly  under- 

standable. Like  human  nature,  it  is  contrary  and  incon- 
sistent For  many  of  those  businessmen  who  want  gov- 

ernment to  get  out  of  their  way  and  off  their  backs  also 
want  the  option  to  call  on  the  government  in  an 

emergency  to  bail  them  out.  You  simply  can't  have  it  both 
ways — Adam  Smith  one  minute  and  Norman  Thomas 
the  next. 

Business  wanting  it  both  ways  never  used  to  bother 

us  in  the  U.S.  Senate.  Because  business  didn't  bother  us. 
You  see,  the  constitutional  provision  that  requires  rev- 

enue measures  to  derive  in  the  House  of  Representatives 
absolved  us  of  an%  responsibility.  This  belonged  to  Wil- 

bur Mills.  Foreign  affairs  and  defense  costs  —  in  these  the 
Senate  has  been  the  leader  But  in  budget  and  economic 
matters,  we  have  been  historically  weak.  Watergate  and 
the  economy  have  changed  all  this.  The  Federal  Election 
Campaign  Act  requires  complete  disclosure  from  us 

fwliticians.  We  can't  buy  an  election  anymore.  And  with 
the  limitations  on  contributions,  you  can't  buy  a  politi- cian. Both  of  us  have  been  drawn  into  the  sunshine  of  the 
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Senator  Ernest  F.  HoUings 

public  process.  Closed  committee  meetings  and  secret 

votes  no  longer  are  the  order  of  the  day.  You  can't  depend 
on  your  Washington  representative  to  quietly  insert  or 
delete  a  provision  at  the  last  minute.  Bluntly  put,  you 

can't  depend  on  your  Washington  lawyer  for  legislation. 
Today  you  must  depend  on  your  chairman  of  the  board  or 

president  to  come  and  present  industry's  concern  in  open 
session.  We  in  government  need — the  public  needs  — 
something  infinitely  more  important  than  your  cam- 

paign contributions  every  few  years.  We  need  your  ex- 
perience, your  informed  perspective  and  your  dispas- 

sionate advice  on  how  to  make  our  political-economic 

system  work.  Only  you  who  are  familiar  with  the  day- 
to-day  demands  of  a  market  economy  can  breathe  practi- 

cal wisdom  into  our  legislation.  But  many  times,  wit- 
nesses sent  by  the  business  community  are  so  lacking  in 

information  that  they  do  not  even  know  the  dividends  of 
their  corporations.  As  communicators,  you  should  know 
that  the  best  and  the  brightest  of  business  have  not  ap- 

peared in  Washington.  We  have  been  losing  the  consider- 
able influence  that  properly  belongs  to  American  busi- 
ness in  national  decision  making. 
President  Ford  has  just  brought  the  United  States 

Senate  into  the  twentieth  century  on  the  economy.  On 
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Januar>  15ih.  he  announced  his  comprehensive  energy 
and  econom\  plans,  and  without  pause,  gathered  up  the 
White  House  china  and  some  exotic  foods  and  boarding 
Air  Force  1.  he  raced  to  Atlanta.  Houston.  Kansas  City, 
and  all  points  declaring  to  Congress  back  in  Wjishington: 
I  have  an  energy  plan  and  a  plan  for  the  economy  — 
Where  is  yours'  this  put  us  on  our  mettle  We  organized 
the  Congressional  Budget  Office.  We  ha\e  appointed  a 

"...  We  don't  want  to  run  Penn 
Central .  But  the  people  demand  that 
these  and  other  essential  ser\ices 

continue." 
Budget  Committee  And  we  have  been  in  hearings  around 
the  clock  on  the  economy  It  has  been  a  new  experience. 
We  have  learned  that  the  distinguished  economists  have 
all  been  consistent  in  one  regard  —  ihey  have  been  consis- 

tently wrong 
I  want  to  assure  you  that  an  open  and  dedicated  Con- 

gress is  trying  its  level  best  to  do  the  right  thing.  You 

ought  to  see  us  struggling.  tr>'ing  not  to  take  over  a  rail- 
road Or  tr\ing  to  avoid  other  needless  interventions  in 

the  free  market  system  We  don  t  want  to  run  Penn  Cen- 
tral. But  the  people  demand  that  these  and  other  essen- 

tial sen  ices  continue  We  are  proud  of  the  expansion  and 
the  development  of  new  markets  offshore  b>  the  great 
names  in  American  industry  We  tilted  the  tax  laws  to 
make  it  possible.  But  now  many  of  these  industries  have 
become  multinational  superstates  Their  gross  incomes 
exceed  the  gross  national  products  of  many  countries  and 
most  of  their  profits  and  interests  lie  outside  of  the  United 
States  No  one  really  believes  that  the  best  way  to  create 
jobs  in  America  is  to  send  America  s  capital  and  indus- 

trial capacity  overseas  Should  we  continue  to  subsidize 

the  competitor  overseas'  Should  we  control  the  Ameri- 
can bank  in  New  York  but  not  in  London'  Were  it  not  for 

Federal  Reserve's  regulations,  were  it  not  for  government 
controls  v^ere  it  not  for  the  FDIC  insuring  bank  dep>osits. 
our  economic  situation  could  well  have  deteriorated  and 
produced  panic  The  people  depend  on  government 
guarantees  of  the  banking  system  and  our  society  benefits 
from  government  controls  and  the  public  confidence  they 
inspire.  There  are.  hoxAever  no  Federal  Reserve  regula- 

tions o\  er  the  vast  pool  of  Eurodollars  During  the  1960s 
the  volume  of  Eurodollars  remained  constant  at  $30.1 
billion  This  amount  has  now  jumped  to  $278.1  billion  As 
one  result,  we  are  moredeeply  caught  up  in  the  economic 
cycles  of  foreign  lands  And  the  American  taxpayers  are 
being  dunned  for  some  remote  extravagances  — 
hundreds  of  millions  in  the  Franklin  National  Bank  case. 
ClearK  some  greater  degree  of  Federal  Reserve  controls 
of  international  banking  is  in  order 

Oil  is  a  national  commodity  —  government-con- 
trolled in  every  land  Our  own  government  for  years  has 

guaranteed  a  domestic  price  for  oil  higher  than  the  world 
price  Now  that  the  Arab  sheikhs  have  raised  the  price 

400  percent  everv  oil  company  is  calling  for  "freedom  " For  years  Big  Oil  has  controlled  th^  Congress,  and  has 
had  plent>  of  freedom  for  its  narrow  interests.  I  know  be- 

cause I  have  been  struggling  for  five  years  to  create  an 
Energy  Policy  Council  I  have  been  blockd  at  every  turn. 
Big  Oil  refuses  to  give  the  necessary  information  u(>on 

which  to  base  a  realistic  national  energy  policy.  Big  Oil  is 
more  secretive  than  the  CIA.  It  insists  on  being  sold  the 
American  peoples  oil  and  gas  under  a  system  where  it 
alone  knows  the  amount  and  value.  Big  Oil  insists  on 

owning  the  American  people's  energy-related  facilities 
such  as  superports  Right  now  we  in  the  Congress  are  ap- 

proaching a  showdown  with  the  oil  industn.  like  a  scene 
from  the  film  High  Soon.  Big  Oil  has  won  so  many  bat- 

tles, it  stands  in  danger  of  losing  the  war 
Can  American  industr>  really  cope  with  the  total  free 

market  that  the  chairman  of  the  board  of  General  Motors 
and  others  seek?  Not  if  you  listen  closely  to  the  plastics 
manufacturer  the  fiber  manufacturer  the  fertilizer  man- 

ufacturer and  the  institutional  heads,  who  face  soaring 
materials  costs  Paul  Ignatius,  representing  scheduled 
airlines,  begged  that  we  not  give  the  airlines  that  kind  of 
freedom  This  would  mean  discontinuing  600  scheduled 
flights  and  finng  50.000  employees.  How  can  govern- 

ment make  it  attractive  for  industrv  to  develop  natural 
gas  without  bankrupting  industry  and  homeowners? 
How  can  government  make  the  FPC.  the  ICC.  the  FTC. 
and  the  CAB  more  responsive  to  consumers  without  in- 

juring the  regulated  industries?  How  does  government 
revive  a  railroad  without  nationalizing  it?  How  does  gov- 

ernment gain  control  of  this  monster  oil  without 
nationalizing  it?  How  does  government  regulate  multi- 

national corporations  so  that  they  can  continue  to  grow 
and  prosper  and  yet  not  have  a  destructive  effect  upon  the 
domestic  economy?  How  does  government  —  and  how  do 
I.  as  a  Senator — give  at  one  and  the  same  time  subsidies 
and  freedom  to  Pan  Am.  Lockheed.  Penn  Central,  and  the 

taxpaying  utilities? 
Obviously,  we  have  problems.  Reginald  Jones, 

chairman  of  the  board  of  General  Electric,  recognized 
this  when  he  recently  told  the  Economic  Club  in  Detroit: 

None  of  us.  I'm  sure,  expects  a  return  to  the  laissez- 
faire  doctrine  in  which  government  plays  no  significant 
role  in  the  economy  That  day  is  gone. 

"Nor  can  we  afford  the  kind  of  divisive  adversary  re- 
lationship between  government  and  business  that  so  fre- 

quently has  us  working  at  cross  purposes  .  .  . 

"Well  need  to  have  a  proper  understanding  about 
who  does  what,  with  government  determining  national 
objectives  and  fxjiicies,  and  private  enterprise  getting  the 

economic  work  done." Mr  Jones  asks  how  this  can  be  done.  There  is  only  one 
way.  That  is.  by  remembering  that  we  all  have  the  same 
boss  —  the  American  consumer  The  American  consumer 

isn't  complaining  of  overregulation  He's  just  com- 
plaining that  the  regulations  don't  help  him  He  feels  that the  ICC.  the  CAB.  the  FTC.  the  FCC.  the  FAA.  the  SEC  are 

all  industry -controlled,  and  he  is  demanding  that  we  give 
government  back  to  the  people  Business  should  welcome 
the  dawn  of  sunshine  in  government.  And  it  should  wel- 

come displacing  the  dow  ntow  n  law  yers  w  i  th  the  best  and 
the  brightest  of  its  spokesmen  The  Congress  solicits  — 

the  Congress  needs — your  best  ideas.  But  let's  stop  all  the 
shouting  of  slogans  so  we  can  both  hear  Each  of  us  has 
gotten  too  big  for  our  britches.  Each  of  us  can  stonewall. 
Each  can  veto  the  program  of  the  other  Yet  if  we  fail  in 
the  years  ahead,  I  lose  my  trust  from  the  people  —  my 
office — and  you  lose  your  trust  from  the  people — your 
corporate  charter.  The  f)eople.  however,  lose  even  more. 
So  there  must  be  a  truce.  We  are,  £ifter  all.  each  the  ser- 

vant of  the  people — and  it  is  time  that  we  started  behav- 
ing as  though  we  realized  it. 
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Mbrkshop  Session: 
Sellifig  Management 
on  Coiporate  Communications 
{Three  workshops  were  conducted  as  part  of  the  seminar 

program.  With  the  agreement  of  the  participants,  the  pro- 
ceedings of  one  of  the  workshops  were  transcribed.  The  high- 

lights are  summarized  here.) 

Hugh  Redhead,  president  of  Campbell-Ewald,  the  mod- 
erator of  the  workshop,  raised  the  subject  of  selling  man- 

agement on  the  value  of  corporate  advertising.  In  re- 
sponse, Kevin  Sullivan,  director  of  advertising  and  pub- 

lic relations  for  Tiger  Leasing  Group,  went  into  the 
background  of  how  his  campaign  was  developed  and 
what  happened  in  terms  of  results  and  management  sup- 

port. Tiger  Leasing  Group  is  a  subsidiary  of  Tiger  Interna- 
tional, as  is  Flying  Tiger  Line.  The  leasing  group  origi- 

nates from  North  American  Car  Corporation,  a  company 
that  dates  back  to  1905.  It  was  primarily  in  the  business  of 
full  service  leasing  of  rail  equipment.  After  its  acquisition 
by  the  Tiger  organization  in  1969,  North  American  Car 
Corporation  quintupled  in  size.  In  August  1973,  Sullivan 
began  planning  a  1974  ad  campaign.  His  starting  point 

was  this  message  from  management:  "We're  not  going  to 
spend  a  nickel  on  ads." 

But  Sullivan  knew  that  Tiger  International  was  prof- 
itable because  "for  the  first  time  in  the  airline  business,  it 

stopped  trying  to  give  the  world  what  it  wanted,  and  in- 
stead, Tiger  began  to  give  the  markets  it  served  what 

Tiger  judged  the  market  needed." Sullivan  and  his  agency  decided  to  respond  to  his 
management  in  the  same  way  regarding  advertising: 
stop  listening  to  what  they  say  they  want  —  and  give 
them  what  we  think  they  need. 

Management  was  approached  on  the  basis  that 

North  American's  corporate  identity  had  been  com- 
pletely muddied  by  expansion  to  nine  separate  com- 

panies. It  was  engaged  in  the  entire  gamut  of  leasing,  and 
was  now  a  worldwide  enterprise.  Sullivan  knew  the 
company  needed  an  identity  that  would  reflect  these 
changes  and  encompass  changes  to  come.  The  solution 

was  "Tiger  Leasing  Group." 
The  advertising  campaign  followed,  funded  at  a  half 

million  dollars,  with  a  schedule  in  Fortune,  Business 

Week,  and  The  Wall  Street  Journal.  "We  generated  about 
3,000  sales  leads,  over  half  of  which  were  judged  by  our 
member  companies  to  be  potential  prospects.  By  the  end 
of  1974,  we  closed  about  a  quarter  million  dollars  in  bus- 

iness, and  we  have  over  four  million  dollars  pending." 
Sullivan  added  that  inquiries  weren't  the  primary  objec- 

tive of  the  campaign;  the  major  purpose  was  awareness. 

Despite  the  campaign's  success,  Sullivan's  1975 
budget  was  "the  first  thing  to  go  in  this  year  of  consolidat- 

ing our  balance  sheet  position  and  our  recent  gains. 

We've  been  able  to  salvage  a  $300,000  campaign  which 
will  last  for  five  months,  but  it's  just  not  going  to  do  the 

job  for  us  . .  .and  I've  not  been  able  to  get  the  budget  back 

to  where  it  was." (At  this  point,  the  workshop  participants  responded  to 

Sullivan's  presentation.  Some  of  the  participants  forgot  to 
identify  themselves  for  the  tape  as  the  discussion  ensued,  so 
some  of  the  comments  in  the  highlights  that  follow  are  not 
attributable  to  specific  individuals.) 
Participant:  One  of  the  things  that  occurred  to  me  was  a 

problem  similar  to  yours.  We  were  doing  corporate  ad- 
vertising which  was  strictly  image  and  awareness,  a  year 

or  two  ago.  We  began  to  find  as  we  moved  into  some  new 
markets  that  the  best  thing  we  could  do  was  to  help  some 
of  the  product  areas  by  incorporating  a  more  pointed 
view  regarding  product  in  our  corporate  advertising.  The 
ads  almost  began  to  look  like  product  type  ads. 

The  reason  for  that,  in  our  case,  is  that  we  had  very 
little  identity  in  the  public  or  consumer  world.  Most  of 
our  products  are  sold  under  17  other  different  names.  So 
by  tying  that  in,  and  supplementing  what  was  being  done 
in  the  product  area,  we  found  that  the  corporate  cam- 

paign got  more  support  from  top  management.  And 

that's  one  switch  that  you  can  probably  take  that  might 
be  more  intriguing  as  far  as  getting  some  more  of  those 
dollars. 

John  Doriss,  Ass't  Advertising  Director,  Fortune:  I  think 
everybody  here  would  agree  that  Kevin  has  an  incredible 

problem,  because  it's  damn  few  corporate  campaigns 
that  are  ever  designed  to  bring  a  return  or  to  demonstrate 
sales.  Here  is  a  campaign  that  was  not  initially  designed 
to  do  anything  but  build  awareness.  Yet  that  coupon  pro- 

duced business,  and  he  can  go  to  his  management  and  say 
we  made  a  few  million  dollars  out  of  this.  Most  ad  direc- 

tors for  corporate  campaigns  can't  do  that.  And  now,  his 
management  questions  it. 

Sullivan:  That's  the  weakness  of  the  whole  thing.  That's 
why  I  was  caught  unprepared.  I  would  follow  one  of  the 
profit  center  heads,  and  he  would  walk  in  and  hand  out  a 
great  big  chart,  and  it  would  say,  here  are  the  dollars  I 

want  you  to  invest,  and  here's  my  rate  of  return.  At  the 
end  of  the  first  year,  this  is  what  you're  going  to  realize, 
and  these  are  how  many  assets  we  will  have  placed  on  the 

books,  etc.  And  I  didn't  want  to  follow  him  by  sa\irg. 
"Well,  gee,  our  competition  advertises,  and  you  know  ad- 

vertising does  an  awful  lot  of  good  for  you.  So  this  is  kind 

of  what  we'd  like  to  do  and  it  would  be  really  snappy.  " 
We  wanted  to  demonstrate  something  specifically  for 

them.  We  wanted  to  lay  out  our  own  charts.  But  the  pit- 
fall is  that  1975  is  a  year,  throughout  the  financing  busi- 

ness, of  consolidation.  The  capital  crunch  that  has  hit 
you,  obviously,  is  hitting  us,  because  in  order  for  us  to 
generate  the  capital  to  lease  the  things  you  need,  we  have 

to  have  the  capital.  That's  why  you're  coming  to  us,  be- 
cause we  have  capital  and  you  don't  want  to  use  yours. 

So  we're  in  a  situation  right  now  where  we  have  all 
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the  business  that  my  company  can  do  in  1975  Our  prob- 

lem is  not  Hndiiig  the  customers:  it'sfinding  the  capital  to fund  that  business. 

Because  I  took  the  tack  last  year  of  try  ing  to  dem- 
onstrate statistically  hou  coupons  turned  into  business- 

generating  results,  management  now  says,  well,  ue  al- 
ready know  that  some  of  our  backlogs  extend  well  into 

1976.  uhat  do  we  need  ads  for? 

Participant:  You're  not  trying  to  attract  equity  financ- ing? 
Sullivan:  No.  As  a  matter  of  fact,  the  whole  financial  job 
is  supposed  to  be  done  in  Los  Angeles  by  Tiger  Interna- 

tional We're  free  to  advertise  just  for  image  and  sales. 
Participant:  Cant  image  advertising,  though,  affect  your 
capital  market  and  lay  out  an  image  so  that  that  one-on- 
one  contact  can  be  carried  out? 
Sullivan:  It  does,  it  does.  Tiger  Leasing  Group,  being  part 
of  Tiger  International,  and  Tiger  International  emanat- 

ing Irom  the  airlme,  results  in  the  tact  that  in  most  in- 
vestment houses  were  followed  b>  an  airline  specialist 

and  not  by  a  generalist.  The  airline  specialists  don't  have much  understanding  of  the  leasing  business.  Really,  we 
would  like  to  have  any  investment  house  analyze  the  two 
aspects  of  our  business  and  assign  different  multiples  to 

each,  and  then  come  up  with  some  kind  of  common  mul- 

tiple with  which  to  judge  the  company.  We're  not  being stressed  as  a  leasing  company,  you  see. 

Participant:  Has  that  problem  been  considered  as  an  ob- 
jective of  corporate  advertising? 

Sullivan:  In  Los  Angeles,  yes,  but  not  in  Chicago;  on  a 
subsidiary  lc\cl.  no 
Gary  Raddon,  Commercial  Marketing  Director,  Conti- 

nental Illinois  National  Bank  &  Trust  Co.:  I'm  going  to 
talk  specifically  about  what  >ou  brought  up  here,  getting 

management  behind  institutional  advertising.  We  don't 
try  to  sell  institutional  advertising  based  upon  a  pay- 
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back,  whether  coupons  are  going  to  be  clipped  and  sent 
in.  I  use  benchmark  research,  and  I  find  it  very  effective. 

We're  able  to  go  in  and  say  this  is  the  acceptance  among 
the  various  publics.  This  is  our  image.  This  is  where  we 
stand  in  relation  to  First  National  City  or  First  National 
of  Chicago,  and  this  is  where  we  want  to  move  to  on  our 

perception  map.  And  this  is  the  kind  of  dollars  it's  going 
to  take  to  move  us  closer  to  the  ideal  bank,  if  that's  the 
direction  you  want  to  move  in.  And  getting  that  kind  of 
commitment,  based  upon  the  research,  we  then  go  back 
in  at  six-month  or  nine-month  intervals,  and  talk  about 

how  well  we're  doing  in  relation  to  moving  closer  toward the  ideal  bank. 
So  I  use  research  to  help  sell  advertising,  and  to  sell 

the  corporate  advertising.  We  cut  off  product  advertising. 

We  don't  want  coupons  coming  in.  We  don't  have  the 

"...  I  find  that  research  is  most  im- 
pressive and  most  important  to  a 

financial  manager,  and  I  find  he 

enjoys  getting  into  it." 

money  to  lend.  But  we're  dealing  with  a  different  kind  of 
message  here,  the  awareness  message,  the  movement  to- 

ward the  ideal  bank,  the  attributes  the  public  should  be 
aware  of,  and  corporate  advertising  is  the  only  way  I  have 
of  selling  these  ideas. 

I  find  that  research  is  most  impressive  and  most  im- 
portant to  a  financial  manager,  and  I  find  he  enjoys  get- 

ting into  it.  And  rather  than  dollars  and  cents  on  how 
many  loans  were  made  as  a  result  of  corporate  advertis- 

ing, we  talk  about  an  entirely  different  matter.  We  talk 
about  image,  the  image  of  Continental  Bank,  which  is 

what  we're  competing  for  in  terms  of  public  attitudes 
with  respect  to  our  organization. 
Participant:  What  other  advertising  does  your 

company — not  your  group — do,  other  than  this  advertis- 
ing? 
Sullivan:  Last  year.  Tiger  ran  an  identity  campaign  of  its 
own,  because  the  same  logic  that  applied  to  us,  applied  to 
the  Flying  Tiger  Corporation.  We  pointed  out  to  them 
that  if  all  you  do  is  fly,  then  Flying  Tiger  Corporation  is  a 
good  name,  but  if  half  of  you  flies  and  the  other  half  of  you 
leases,  then  you  also  need  a  broader  name.  So  at  the  same 
time,  we  were  trying  to  contribute  to  their  effort,  as  well 
as  have  them  contribute  to  ours.  They  were  working  on  a 
name  change  beginning  in  June  of  last  year,  just  as  we 
were. 
Participant:  But  this,  being  what  you  consider  to  be  a 
corporate  campaign,  has  to  be  a  selling  campaign. 
H.  Walton  Cloke,  Vice  President,  Public  Relations  & 
Advertising,  Rockwell  International:  Very  definitely.  In 
terms  of  how  most  of  us  around  this  table  define  corpo- 

rate advertising,  this  is  unique.  My  corporate  advertising 

doesn't  have  to  sell,  in  terms  of  product.  It  does  indirectly, 
although  there  have  been  some  sales  made  directly  as  a 

result  of  the  corporate  program.  But  basically,  it's  there 
to  present  the  total  picture  of  Rockwell.  And  the  point 
that  was  made  by  Continental  Bank  is  absolutely  true. 
The  one  way  that  I  keep  my  management  sold,  assuming 

we've  got  the  dollars,  is  on  the  basis  of  research.  Without 
research,  without  Yankelovich,  we  wouldn't  keep  them 
sold  for  ten  minutes.  In  our  public  relations  side,  we  use 

PR  data.  We  can  show  our  management  the  precise  re- 
sults of  our  public  relations  activities  in  the  form  of  clip- 
pings and  each  clipping  is  evaluated.  That  is  the  research 

that  is  done  on  the  public  relations  side. 

I'll  be  frank  to  say  that  if  the  money  is  available,  it's 
research  in  public  relations  and  advertising  that  keeps 
our  management  saying  yes,  because  they  can  under- 

stand the  figure.  They  don't  understand  the  news  releases 
or  the  approaches  to  public  relations,  really.  They  know 

they're  there,  but  they  don't  understand  them.  They  do 
understand  research  very  clearly,  and  Yankelovich  does 
the  same  thing  for  corporate  advertising. 

I  think  all  of  us  at  some  time  or  another  have  been 

confronted  with  the  kinds  of  problems  that  you're  con- 
fronted with,  with  management  saying,  "Why  do  we  need 

to  advertise?  We  had  a  pretty  good  year  and  we've  got about  as  much  business  as  we  can  conveniently  handle, 

so  why  do  we  need  advertising?"  You  can  keep  banging 
away  at  your  management,  trying  to  explain  to  them  why 

you  need  to  keep  some  kind  of  visibility,  even  when  you're doing  well.  Whether  you  succeed  or  not,  I  guess,  depends 
to  a  great  extent  on  the  receptivity,  understanding,  and 

appreciation  of  your  management.  They're  smart  guys 
and  they'll  soon  be  able  to  get  the  message.  I  guess  that 
it's  just  a  matter  of  a  drop  of  water  on  a  rock,  but  I  think 
around  the  table,  most  people  would  depend  on  research. 

As  you  say,  you've  had  a  pretty  good  return,  from  the 
standpoint  of  sales,  and  it  would  seem  to  me  that  that 

alone  ought  to  get  your  management's  supjx)rt.  They're 
not  going  to  say,  at  any  given  time,  we've  got  as  much  bus- 

iness as  we  can  hemdle.  They're  going  to  say:  if  we've  got more  business  than  we  can  handle,  maybe  we  ought  to 
consider  some  expansion.  So  the  logic  of  the  whole  thing 

seems  to  me  to  be,  the  campaign  has  done  what  it  was  de- 
signed to  do,  and  it  can  do  more — why  cut  it  off? 

Sullivan:  I  wish  I  had  a  good  answer  for  you,  but  I  think 

you've  articulated  it.  This  whole  matter  of  research  is 
something  we  haven't  really  gotten  into.  For  example,  I 
made  my  '75  presentation  in  Nassau  last  month,  and  in 
about  30  seconds  we  dispensed  with  the  success  of  that 

campaign  which  we've  been  looking  at.  I  said,  I  don't 
have  to  tell  you  people  how  well  that  worked,  do  I?  and 
they  all  said,  no,  but  go  on  to  the  next  topic. 

(Several  voices  at  one  time  all  saying,  'That  was  your 
trouble.  You  didn't  spell  it  out!") Participant:  Let  me  ask  you  this:  Your  company  is  an 
amalgam  of  several  disparate  businesses.  Is  there  a  feel- 

ing on  your  management's  part  that  some  time  in  the  fu- ture you  will  want  to  add  more  companies,  acquire  more 
businesses?  If  the  answer  to  that  is  yes,  then  there  may  be 
a  whole  other  reason  for  corporate  advertising. 

Doriss:  There's  another  reason,  too.  In  particular.  Tiger 
happens  to  be  in  an  industry,  leasing,  that  is  still  very 
new,  and  the  scramble  for  dominance  is  on  for  the  next  X 
years.  So  the  companies  that  do  the  early  positioning  job 

have  got  an  edge  on  that.  It's  very,  very  competitive. 
There  are  not  really  a  lot  of  companies  well  known  in  that 
field. 

Sullivan:  Let  me  back  up  to  tell  you  what  sold  the  '74 
campaign.  It  was  Fortune,  November,  1973.  Fortune  did  a 
story  on  leasing.  Fortune  sold  my  program  by  leaving  us 
out  of  a  box  chart  listing  major  leasing  organizations.  We 
did  some  figuring,  and  talked  to  the  Fortune  researchers 
and  the  others  who  were  involved  with  the  article.  Using 
their  criteria,  we  figured  we  were  ninth  on  the  chart. 
Even  at  that  time,  we  were  the  ninth  largest  leasing  com- 
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pany  in  the  world,  with  assets  near  a  billion  and  a  half 
dollars,  or  control  of  assets,  I  should  say. 

Well,  it  didn't  take  management  very  long  to  decide, on  the  basis  of  that  alone,  because  I  asked  the  researcher 

why  we  were  left  out,  and  she  said.  "We  never  heard  of 
you."  And  so  that's  all  it  took  to  sell  management 

Now,  what  you're  telling  me  is  I  shouldn't  have  let  it 
go  at  that.  I  should  have  spent  '74  developing  the  kind  of 
research  so  that  in  January  '75,  I  could  have  walked  in and  said,  here  are  the  numbers. 

Participant:  It  seems  to  me  there's  a  chance  for  some  pro- 
jective research  here,  if  it  is  possible  to  get  your  manage- 

ment to  invest  a  little  bit  of  money  for  research  I  don't 
think  it  has  to  be  a  large  sample,  but  I  think  it  has  to  be 
done  very  carefully  and  probably  with  personal  inter- 

views. Set  up  the  tJirget  market  of  your  leasing  custom- 
ers. Ask  them  not  what  leasing  companies  come  to  mind 

for  them,  but  who  they  would  recommend  and  why  if  an 
associate  of  theirs  was  asking  for  a  recommendation  of  a 
company  to  lease  your  kind  of  equipment.  Because  the 
field  is  so  tough  and  competitive,  and  because  you  have  a 
relatively  low  profile  position.  I  think  that  kind  of  re- 

search might  do  much  to  sell  your  management  on  the 
need  to  be  better  known,  as  a  good  leasing  company,  in 
terms  defined  by  your  prospective  customers 

I'm  leaning  on  something  that  the  Continental  Bank 
said  they  did.  I'm  assuming,  when  you  said  you  find  an ideal  bank  or  a  enad  bank  that  came  out  of  research 

Raddon:  That's  right.  That's  what  the  market  was  telling 
us,  what  they  want  in  a  bank.  And  interestingly  enough, 
not  many  banks  were  close  to  that  idea,  so  it  opened  a  real 
opportunity  for  us.  and  we  took  those  attributes  or 
characteristics  and  developed  them  into  our  advertising 

program.  To  me,  that's  what  management  understands. 
They  don't  get  too  excited  about  an  ad.  They  want  to 
know  about  the  objectives  of  the  campaign,  will  it  move 
us  closer  to  what  we  consider  to  be  an  ideal  bank,  and 

how  will  it  do  it?  We  really  don't  get  into  copy  detail, 
which  makes  it  very  nice  from  our  point  of  view. 
Participant:  I  think  the  premise  of  research  is  part  of  the 

answer  to  your  problem.  I  think  the  fact  that  you're  in  a 
relatively  new  business  and  that  you're  looking  for  visi- 

bility is  or  should  be  an  even  more  important  argument 

for  your  management  You  can  say  to  them;  "Do  you want  to  be  left  out  of  the  box  the  next  time  around?  One 

way  you'll  avoid  that  is  by  maintaining  the  visibility  that 
this  program  will  give  you." John  Sealey,  General  Manager,  Business  Services,  Shell 

Oil  Company:  I've  handled  the  product  side  of  our  com- 
pany's advertising  tor  a  number  of  years,  but  I  inherited 

the  corporate  side  last  year  And  the  budgetary  problem 

was  a  sticky  one.  I  might  say  that  we're  spending  more 
money  in  this  area  than  we  ever  have  in  our  history.  And  I 
think  part  of  our  success  was  to  get  our  senior  manage- 

ment to  really  lay  in  some  advertising  objectives. 
They  alwavs  left  the  product  objectives  up  to  market- 
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ing,  but  they  really  have  never  gotten  too  involved  in  the 
corporate  advertising. 
Participant:  How  did  you  go  about  it?  What  did  you  do? 
Sealey:  We  had  a  series  of  meetings  at  the  executive  vice 
president  level,  and  eventually  got  to  general  executive 
officers,  and  got  concurrence  on  four  very  simple  adver- 

tising objectives.  We  then  conducted  a  series  of  research 
studies.  We  had  continuing  monthly  in-house  research 
going,  and  we  started  tracking  ourselves  and  we  started 
tracking  our  competition.  And  when  you  see  the  curve 
going  in  the  wrong  direction  or  the  right  direction,  that 
helps. 

Something  that  you  might  find  useful  is  that  we 
started  using  focus  groups,  and  we  found  this  very  helpful 
in  the  developmental  period,  because  we  were  getting  so 
many  negatives  on  our  advertising. 

We  went  to  the  focus  groups  to  look  at  the  campaign 
before  we  got  it  out,  to  see  if  we  were  doing  more  harm 
than  good,  or  whether  or  not  we  were  getting  across  the 
points  that  we  had  in  our  advertising  objectives.  We  do 
these  in  about  a  week.  We  do  them  in  Los  Angeles, 
Chicago,  St.  Louis,  Boston,  New  York,  and  we  get  a  pretty 
good  feel.  And  then  we  go  to  our  management  and  say, 

here  are  the  objectives,  here  are  the  trends,  and  here's  the 
campaign  effect  on  a  focus  group.  Then  we  follow  it  up  to 

see  whether  the  focus  group  is  right.  They're  now  getting 
some  confidence  that  our  research  is  close  to  our  objec- 
tives. 
Participant:  You  quantify  those  focus  groups  with  field 
research? 
Sealey:  Yes,  we  do.  I  was  very  skeptical,  frankly,  of  focus 

groups.  I  still  think  they're  a  little  spooky,  but  we  have 
modified  them  and  they  have  proved  to  be  amazingly  ac- 
curate. 
Participant:  Apparently,  a  lot  of  you  are  saying  that  you 
do  use  research  in  one  fashion  or  another,  to  substantiate 

the  need  for  and  the  validity  of  your  corporate  advertis- ing. 

I'm  interested  in  how  many  of  you  have  trouble  get- 
ting your  management  to  believe  research  results  once 

you  get  them. 
Participant:  You're  reading  my  mind.  I've  got  a  man- 

agement that  says  you  can  make  figures  say  anything. 
Raddon:  One  way  we  got  around  this  was  to  do  internal 
research  before  we  did  the  external.  We  asked  manage- 

ment what  they  thought,  their  feelings  about  the  bank, 
and  what  we  were  doing  to  service  the  customers.  We  had 
12,000  people  in  the  organization,  and  about  4,000  par- 

ticipated in  the  survey.  Then  we  did  the  external  re- 

search. They're  not  that  far  apart.  It  was  really  quite  in- 
teresting, depending  on  the  level  that  you're  in,  to  see  the difference. 

John  R.  Purser,  Director  of  Public  Relations  and  Adver- 

tising, Jones  &  Laughlin  Steel  Corp.:  I'd  like  to  amplify 
that  point  on  research.  For  those  of  you  who  are  not  famil- 

iar with  Jones  &  Laughlin  Steel  Corporation,  there  is  a 
great  deal  of  difference  between  the  way  it  was  and  the 
way  it  is  today.  Some  people  in  steel  companies — in  most 
heavy  industry  groups — who  have  been  together  a  long 
time  tend  to  think  that  a  pjirticular  company  has  fine  at- 

tributes or  they  would  like  to  believe  it  has,  because 

they've  been  there  for  thirty  odd  years.  They  don't  want 
to  think,  perhaps,  that  my  God,  this  company  is  not  the 
kind  of  place  in  which  I  should  have  invested  thirty  years. 

So  we  did  some  internal  research.  The  basic  findings 
are  very  interesting.  The  young  middle-management 

group,  relatively  new,  thought  of  the  company  com- 
pletely differently  than  the  older  group  which  had  been 

there  thirty-five  or  forty  years.  I  think  this  was  probably 

pretty  obvious. Then  we  did  research  with  editors,  with  community 
groups,  with  analysts,  and  what  we  finally  found  was 
that  the  perception  of  the  real  world,  those  outside  the 
company,  as  to  what  the  company  really  was  and  what 
we  were  really  trying  to  do,  was  totally  different. 

This  was  in  the  latter  part  of  '73.  We  started  getting 
our  management  out,  getting  them  out  as  opposed  to 
speaking  at  AISI  meetings  where  everybody  has  the  same 
problems:  coke  oven  batteries,  steel  production,  new  roll- 

ing mill,  where  are  we  going  to  get  the  capital,  the  en- 
vironmentalists, and  so  forth.  We  got  them  out  into  the 

real  world,  and  very  quickly,  we  found  that  the  research 
could  be  validated  and  driven  home  to  them,  in  quite  a 
fashion. 

Another  thing  that  we  started  was  what  we  call  the 

President's  Forum,  and  this  was  extremely  effective.  We 

"...  when  you  combined  all  the  re- 
search, what  you  really  had  was  a 

total  communication  effort  that 
had  to  be  built  to  do  a  certain  job, 
and  the  job  was  to  change  the  image 

ofJ«&L..." brought  in  young  management  types  every  month  for  in- 
formal question  and  answer  sessions  of  about  two  hours, 

and  then  dinner  with  the  president.  No  monitoring,  no 
feedback,  no  crucifixions  following  it,  just  a  real  open 
forum. 

To  get  back  to  advertising  and  communication,  it 
seemed  to  me  that  when  you  combined  all  the  research, 
what  you  really  had  was  a  total  communication  effort 
that  had  to  be  built  to  do  a  certain  job,  and  the  job  was  to 
change  the  image  of  J  &  L  as  a  dirty,  smoky,  old,  archaic, 
run-down,  on-the-brink-of-bankruptcy-type  steel  com- 

pany. Anybody  who  has  lived  in  Pittsburgh  in  the  last  few 
years,  I  think,  could  pretty  well  substantiate  my  conclu- 
sion. 

I  think  my  coming  from  the  outside  was  very  benefi- 
cial, as  opposed  to  growing  up  within  the  system.  I  could 

get  up  and  say,  the  mill  in  Pittsburgh  is  a  dirty,  ugly,  ter- 

rible place  to  work.  It  looks  like  hell.  Let's  paint  it. 
Well,  okay,  we'll  paint  it  black.  Why  paint  it  black? 

Because  we've  always  painted  it  black.  Come  to 
Pittsburgh  now  and  you'll  see  an  orange  mill,  and  you'll 
see  a  big  blue  and  white  sign  out  there  that  says  J  &  L. 

Now,  this  forces  a  different  identity.  That  simple 
painting  job,  which  was  49,000  gallons  of  orange  paint  or 
however  much,  has  done  a  lot  to  people  coming  in  on  the 
parkway  to  change  the  image  of  J  &  L. 

Getting  back  to  the  total  communication  plan,  we 

also  realized  that  we're  in  a  cyclical  business,  which  I 
think  Tiger  Leasing  is  probably  in,  too.  Late  in  1973,  the 
surge  for  steel  was  coming  full  blast,  and  it  looked  as  if 

there  would  be  a  seller's  market  for  some  time'to  come. 
But  looking  a  little  further  out,  at  the  amount  of  capacity 
available  and  the  growth  demand  in  steel,  it  seemed  to 
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js,  quite  frankly,  that  somewhere  down  the  line  it  would 

be  a  buyer's  market  again. 
So  what  kind  of  image  of  the  company  did  we  want  to 

establish  with  this  group  of  customers  that  we  were  try- 

ing to  lock  in  for  the  long  term?  We  didn't  want  to  be  sell- ing two  hot  bands,  scrambling  around,  doing  that  kind  of 

thing.  We  wanted  long  term  commitments.  We  didn't 
want  to  be  just  a  big  warehouse. 

i^rticipant:  That's  very  appropriate,  because  after  sum- 
mer has  to  come  winter.  You  don't  wait  until  the  snow 

starts  falling  before  looking  for  supplier  preference. 
Purser:  We  started  on  a  campaign  slogan  which  has  been 

very  valuable  to  us  and  it's  "J  &  L  helps  you  make  the 
most  of  steel  "  I  know  that  probably  sounds  pretty  corny, 
but  when  you  look  at  the  internal  attributes  of  the  com- 

pany, you  have  good,  strong  research,  good  product  de- 
velopment, good  facilities,  and  so  on.  Somewhere  down 

the  line,  believe  it  or  not,  they're  going  to  be  very  valu- 
able. And  the  entire  communications — corporate  iden- 

tity, corporate  advertising,  product  advertising,  product 
publicity,  corporate  PR,  community  relations — is  geared 
to  that  tyjDe  of  image.  J  &  L  helps  you  make  the  most  of 
steel  through  its  people,  through  its  service,  through  its 

quality,  through  whatever  we  can  bring  into  it  that's  ap- 
propriate. 

And  we  have  had  no  problem  with  budgets  No.  I 
qualify  that,  in  getting  back  to  the  remark  made  on  the 

cutting  of  budgets.  It's  obvious  that  in  a  buyer's  market  in 

a  heavy  industry,  the  one  thing  that  sells  above  anything 

else  is  price.  Any  kind  of  advertising  in  a  buyer's  market 
does  very  little  for  you,  strictly  product  advertising,  be- 

cause everybody  has  it  and  it's  based  on  price.  What 
we've  done  is  cut  the  budget  in  the  product  areas ,  and  put 
it  back  into  the  corporate  area,  because  we're  still  trying 
to  reaffirm  our  identity,  and  it  s  going  to  take  a  long  time. 

But  research  is  fundamentally  the  building  block  for 

doing  all  of  this. 
I^rtldpant:  Was  the  program  started  under  Bill  Roesch, 
or  when  he  left? 

Purser:  If  you  read  the  Fortune  article  in  March,  you  can 
pretty  well  determine  when  Bill  decided  to  leave.  We 
were  changing  horses  in  midstream,  so  to  speak,  before 
he  actually  left.  So  it  took  place  prior  to  his  leaving,  and 

with.  I  might  add.  Bill's  full  cooperation.  Fortunately,  the 
new  management.  Tom  Graham,  the  president,  and  Ros- 
coe  Haynie,  the  chairman,  are  super  people,  and  they 
realized  that  even  though  you  are  now  a  financial  success, 
it  is  not  the  whole  ballgame,  and  so  they  give  full  coopera- 

tion. We  still  had  to  prove  to  management  that  research, 
corporate  advertismg,  corporate  public  relations,  com- 

munity relations,  employee  relations,  were  valuable,  that 
they  would  come  to  some  kind  of  beneficial  end  down  the 
road. 

So  we  changed  our  entire  employee  communica- 

tions. We're  big  in  video  tapes,  which  has  been  an  ex- 
tremely effective  way  of  communicating  with  35.000 

employees.  We  went  in,  put  the  program  together,  esti- 
mated what  it  would  cost  somewhere  down  the  line  and 

proposed  that  this  would  be  just  like  building  a  steel  mill: 
it  could  not  be  stopped  and  started.  We  put  it  on  a 

businesslike  basis.  Once  you've  undertaken  this,  we  told 
management,  you  have  to  maintain  this  posture  through 
thick  and  thin 

When  most  of  us  in  a  capital  intensive  industry  start 
on  an  expansion  program  we  fund  it  in  hopes  of  getting 

results  for  the  corporation  We  don't  stop  because  the market  turns  down  and  leave  the  superstructure  there, 
and  then  pick  it  up  two  years  later  and  put  in  another 

piece  of  machinery,  and  so  forth.  That's  just  inefficient and  ineffective  management. 
You  do  the  same  thing  from  a  communication 

standpoint;  put  it  on  a  very  businesslike  basis.  You  have 
to  achieve  results,  just  like  the  accountant,  the  operator, 
the  engineer,  the  salesman,  anybody  else.  And  the  one 
way  of  showing  results  is  to  start  out  with  benchmark  re- 

search. We're  doing  this  on  a  piecemeal  basis  rather  than 
trying  to  do  the  second  phase  of  it  all  at  one  time.  So  far, 
eighteen  months  after  the  original  benchmark,  in  those 

audiences  that  we  surveyed  again,  we've  made  substan- tial progress. 

Now .  we're  going  to  continue  at  quarterly  intervals, 
making  these  same  evaluations. 
I^rtlclpant:  Question;  Do  you  have  problems  of  corpo- 

rate people  believing  the  research  results?  Is  there  any 
validity  in  saying  to  the  research  group  that  you  happen 
to  be  working  with,  that  it  should  come  in  prepared,  not 
only  to  discuss  the  research  itself,  but  the  validity  of  the 
research,  and  why  management  people  who  have  no 
knowledge  of  research  can  feel  comfortable  with  the  find- 
ings. 

Does  management  believe  that  the  methodology  is 
good,  that  the  resf>onses  are  accurate,  that  the  findings 
are  projectable?  Do  they  feel  comfortable  with  the  fig- 
ures? 

33-291    O  -  78  -^3 
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I  think  they  do  now,  but  believe  me,  it  has  taken  at 
least  three  years  to  get  to  this  point.  I  think  the  more 
sophisticated  means  that  are  being  used  and  are  under- 

stood are  beginning  to  get  through.  You  just  don't  do  it overnight. 

nutlcipant:  I  have  a  feeling  we're  going  to  over-promise 
research  if  we're  not  careful. 
Rirtlclpant:  There's  a  good  reason  for  an  executive  man- 

ager to  be  suspicious  about  research.  The  research  he  sees 
is  a  benchmark,  always  identified  with  communication. 

Raddon:  That's  the  reason  you  present  the  research,  in- 
terpret it  for  him,  and  identify,  for  example,  that  we  are  a 

good  deal  away  from  the  profile  of  the  ideal  bank.  You 
identify  a  few  of  the  characteristics  of  the  ideal  bank, 
which  you  would  like  to  improve  awareness  of,  or  a  per- 

ception of,  in  an  advertising  campaign.  You  select  a  good, 
creative  execution  for  that  ideal.  You  give  it  exposure. 
You  go  back  and  survey  the  audience  you  expose  to  this 
new  idea,  and  you  measure  an  awareness  improvement. 
And  I  submit  to  you,  what  else  are  you  going  to  measure? 

I  guess  what  I'm  getting  at  is  that  research  is  a  very 
useful  tool  and  to  try  to  begin  a  program  like  this  without 
it,  would  seem  to  me  to  be  pretty  superficial.  But  to  make 

"  . . .  most  ofthe  time,  the  promise  of 
continuity  exceeds  the  tenure  of  the 
guy  who  gave  you  the  budget  in  the 

first  place." 
that  tool  become  the  entire  justification  and  the  sole 
measure,  is  to  over-promise  research,  as  we  often  over- 

promise  the  benefit  of  corporate  advertising.  There's  a 
judgmental  factor  here  that  you've  got  to  say,  manage- 

ment's got  to  say,  "In  our  opinion,  we  will  get  a  bottom 
line  benefit,  if  we  can  get  more  people  to  think  of  us  in  this 

way."  I  thought  all  three  of  you  were  really  saying  the 
same  thing  this  morning.  You  really  need  a  unique  iden- 

tity as  the  first  prerequisite  for  your  campaign,  and  most 

of  us  think  that's  the  greatest  difficulty.  Most  ofthe  adver- 
tising we  see  on  the  table,  and  we're  exposed  to,  lacks 

that.  And  then  the  second  thing  we've  got  to  have  is  some 
continuity.  And  most  of  the  time,  the  promise  of  con- 

tinuity exceeds  the  tenure  of  the  guy  who  gave  you  the 
budget  in  the  first  place. 

That's  a  great  difficulty,  so  that  you  have  to  con- 
stantly re-establish  that  this  unique  identity  has  bottom 

line  value  to  the  business,  and  I  don't  think  research  is  the 
exclusive  tool  to  do  that.  I  think  it  requires  an  under- 

standing of  that  unique  identity. 
Obviously  J  &  L  was  something  other  than  what 

people  had  thought  it  was  and  the  leasing  business  is 
similar.  If  you  really  are  different  from  the  way  people 
think  of  you,  there  ought  to  be  a  way  to  change  that  think- 

ing. Research  or  no  research,  that  seems  to  me  to  be 
sound  justification.  How  many  dollars  you  put  into  it  is 

going  to  vary  with  the  size  of  the  pie.  That's  just  a  fact  of life. 
Rirticipant:  I  think  the  research  still  gives  management 
something  to  get  hold  of.  A  lot  ofthe  rest  of  it  is  conversa- 

tion and  just  pure  faith,  and  as  you  say,  continuity. 

Purser:  But  I  think  it's  also  establishing  yourself  as  a 
businessman,  rather  than  as  a  communicator.  And  once 

you've  established  yourself  as  a  businessman,  under- 
standing the  problems  and  being  very  attimed  to  what 

happens  when  a  blast  furnace  goes  down  and  what  im- 

pact that  has  on  the  marketplace,  and  what  it's  going  to 
take  in  rejiggering  your  particular  communications — 
and  I  speak  of  communications  as  opposed  to  corporate 

advertising.  I  don't  look  at  one  as  being  the  sole  means  of 
getting  anything  across.  But  I  think  once  you've  estab- lished yourself  as  a  businessman,  you  establish  yourself 
in  the  same  way  as  an  engineer,  as  a  salesman,  as  an  ac- 

countant, as  a  professional  individual  who  is  trying  to  do 
a  bottom  line  job  for  the  corporation.  You  just  happen  to 

be  a  communicator,  but  you're  still  a  businessman,  and 
that's  the  thing  I  think  you  have  to  cirticulate,  you  have  to 
drive  home  and  reinforce  constantly.  You  are  at  a  disad- 

vantage, as  opposed  toa  lawyer,  or  an  MBA.  They  assume 

he's  a  businessman,  which  is  not  always  a  valid  assump- 
tion, as  we  all  know. 
But  this  would  help  you,  I  think,  change  manage- 

ment's view  because  there  may  be  an  operating  man  who 
likes  the  operating  concept,  as  opposed  to  the  sales  con- 

cept. You're  always  going  to  run  across  that.  By  no  means 
is  research  the  only  means  to  an  end.  It  may  be  a  means  to 

an  end,  but  it's  not  an  end  in  itself.  I  think  it's  very  valid, however. 
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Exhibit  52:  "Crosscurrents,  1976" 
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Introdiiction 

This  year,  our  fifth  annual  corporate  communications 
seminar  presented  such  diverse  speakers  as  Gordon 
Dunlop,  head  of  the  worldwide  Commercial  Union 
Assurance  Company,  and  Charles  Schulz,  the  affable  and 

brilliant  creator  of  'Teanuts."  What  they  have  in  com- 
mon, however,  is  the  ability  to  interpret  and  make  use  of 

the  ideas,  words,  and  art  that  contribute  to  effective 
communication.  For  the  91  communication  executives  in 

attendance,  Dunlop,  Schulz,  and  the  other  eminent 

speakers  provided  the  spark  for  what  became  an  inter- 
esting and  valuable  dialogue  on  all  aspects  of  corporate 

communication. 

As  participants  have  told  us  from  the  very  first 
seminar  in  1972,  they  believe  the  greatest  benefit  of  the 
meeting  is  the  opportunity  to  exchange  views  with  their 
peers  in  other  companies.  In  fact,  our  program  is  designed 
to  help  bring  that  about.  In  addition  to  the  usual  question 

and  answer  periods  following  talks,  this  year's  seminar 
also  included  three  workshops  where  participants  could 

explore  communication  strategy,  research,  results,  and 

get  a  close  look  at  what  works  and  what  doesn't. The  benefits  of  the  seminar  are  not  confined  to  those 

in  attendance.  The  seminar  is  really  a  starting  point  for  the 
dissemination  of  new  ideas  and  perspectives  to  a  wide 
audience  of  people  involved  in  corporate  communica- 

tion. The  medium  is  the  report  you  now  have  in  hand, 
which  receives  wide  distribution. 

1  know  that  after  you  read  the  pages  that  follow,  you 
will  join  me  in  thanking  the  speakers  and  participants  for 
providing  such  useful  information  for  all  of  us. 

WAwi^ 

James  B.  Hoefer 
Advertising  Director 
Fortune 

aii/e^ 
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The  key  to  any  corfX)rate  communications  program,  says  E>ean 
Williams,  is  corporate  conduct  itself.  Corporatior«  need  to 
have  purposes  that  are  in  harmony  with  those  of  society,  and 
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what  soaety  judges  to  be  :ts  purposes.  Business  needs  to 
recognize  the  moral  implications  of  its  actions,  and  to  set 
staiwlards  and  establish  a  philosophy  that  will  bolster  private 
enterprise  in  ways  that  are  compatible  with  public  policy. 

International  Communications  17 

Gordon  Duniop,  Chief  Executive  Officer.  Commercial  Union 
Assurana  Company  Ltd. 

Commercial  Uruon  Assurance  operates  in  more  than  100 
countries  where  it  does  $2  billion  annually  in  premiums  for 

property  and  casualty  business,  S360  million  more  in  life 
premiums.  Duniop  says  his  company  needs  communication  to 

make  the  company's  activities  known,  to  promote  company 
policy  aims,  and  to  involve  the  company's  25,000  employees  in 
a  worldwide  exchange  of  ideas  and  information.  He  also 

comments  on  the  need  for  more  precision  and  clarity  in  the 
Iai\guage  of  communication,  and  he  suggests  that  action  speaks 
more  clearly  than  words. 

How  to  Change  Your  Name  Without  Losing  Your  Identity  23 
John  F.  Boomer,  Director  of  Advertising. 
United  Te<hruylogit<  Corporation 
Ray  Gaulke,  President.  Marsteller  Inc 

United  Technologies  had  its  beginnings  in  aviation  and  was 
known,  until  1975,  as  United  Aircraft.  In  recent  years,  the  word 

"aircraft"  in  its  name  limited  recognition  of  the  company's 
expanded  involvement  in  important  industrial  and  commercial 

markets— from  elevators  to  automotive  systems.  How  United 
Technologies  established  its  new  rume,  developed  strategic 
and  creative  objectives  with  its  agency,  and  executed  a  highly 
successful  and  carefully  researched  communications  program 

is  detailed  in  this  report.  It  is  a  step-by-step  case  history  of  how 
good  communications  planning  pays  off. 

Aesthetics  and  Corporate  Communications  31 

John  M.  Diefenbach,  Managing  Director  and 
Dale  L  Brubaker,  Vice  President.  Lander  Associates 

Landor  Associates  has  cot\sulted  on  tfie  corporate  identity  and 
communications  problems  of  accounts  as  varied  as  the  Cotton 

Counal  and  Isetan,  the  Japanese  department  store  chain. 

Diefenbach  and  Brubaker  explore  the  objectives,  programs, 
and  communications  solutions  involved  in  a  number  of 

assignments.  Four  major  points  are  prominent  in  Lander's 
problem-soK-ing  techniques;  1.  Individualism  in  business  is  a 
nurketing  necessity-.  2.  Effective  corporate  personality  is  mar- 

ketable, day-to-day.  3.  Corporations  must  think  beyond  con- 

ventional mass  media  to  meet  the  overall  communications 

challenge  4.  Corporate  identity  is  a  continuing  process— not 
manuals  that  gather  dust. 

Report  from  No  Man's  Land  37 
Louis  L  Banks,  Thomas  Henry  Carroll— Ford  foundation  Professor, 
Harvard  Graduate  School  of  Business  Administration 

Banks,  a  former  managing  editor  of  hrtune.  sees  some  basic 

changes  taking  place  that  could  alter  the  way  corporations 
communicate.  He  says  there  is  a  new  kind  of  support  building 
for  business  m  this  country.  A  large  segment  of  the  young,  in 
particular,  are  now  coming  to  see  corporate  enterprise  as  an 
effective  force  and  government  less  so.  However,  business 
needs  to  respond  to  this  support  in  a  way  that  recognizes 

indK'idual  values  and  rights. 

Business  and  Television  41 

Dan  Cordtz,  Economics  Editor,  ABC  News 

How  the  general  press  rejxjrts  on  business  is  a  subject  that 

prompts  heated  debate  at  any  meeting  of  executives.  The 
seminar  was  no  exception.  Here  Dan  Cordtz  takes  on  the 
subject  and  sees  the  central  problem  in  domg  something  about 
television  coverage  of  the  economy  to  be  not  bias  or  hostility, 

but  indifference  Despite  the  limitations  of  30-second  news 

segments,  Cordtz  thirUcs  management  executives  don't 
respond  readily  or  openly  to  TV  news  gatherers,  and  they  are  ill 
trained  for  on-camera  interviews.  Cordtz  is  critical,  too,  of  how 

little  time  and  support  the  networks  give  to  business  news. 
One  reason  for  their  indifference  is  that  when  there  is  solid 

business  coverage,  response  from  the  educated  segments  of  the 

TV  audience— and  particularly  from  those  who  are  business- 
men—is  practically  nil.  The  debate  goes  on  in  tfie  Q&A 

excerpts  that  follow  the  Cordtz  talk. 

Accountability  in  Corporate  Communications  47 
Robert  P  Zabel, 

President,  NW  Ayer  ABH  International 

Executives  responsible  for  managing  corporations  and  cor- 
porate communication  should  be  accountable  for  creating 

advertising  that  is  truthful,  that  aims  for  precision  and  clarity, 

that  is  targeted  to  the  right  people,  and  that  is  continuously 
measured  for  effectiveness  Zabel  pursues  the  theme  of 

accountability;  suggestirig  that  "before  we  act  and  before  we 
speak,  we  question  whether  our  deeds  and  words  are  in  the 
best  tradition  of  our  enterprises  and  how  they  will  affect  the 

future,  not  just  the  next  quarterly  statement,  but  the  long  term 
future  of  the  viability  and  nature  of  an  organism  that  should 

continue  to  flourish  long  after  all  of  us  have  left. " 

"Capability"  and  Advocacy  Advertising  54 
Graham  H.  Phillips,  President.  Ogilvy  b  Mather  (Canada!  Ltd. 

Phillips'  agency  believes  that  the  best  approach  is  to  advertise 
the  technological  capability  of  the  corporation  when  the 
objective  is  to  erihance  consumer  attitudes  toward  the  cor- 

poratioa  O&M  calls  it  "capability"  advertising.  Phillips  details 
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what  capability  advertising  can  do,  explains  how  to  create  it, 
shows  how  it  works  for  a  number  of  companies.  He  also  makes 
the  case  for  advocacy  advertising  as  a  way  for  business  to 
answer  important  issues,  influence  public  opinion,  and  educate 
the  consumer 

Communications  and  the  Cartoonist  61 

Charles  M.  Schulz,  Cartoonist  and  Creator  of  "Peanuts" 
A  masterful  communicator,  Schulz  tells  how  his  wonderful 

characters  came  to  be,  revels  in  their  adventures,  and  provides 

a  rare  view  of  the  brilliant  imagination  that  created  Snoopy,  • 

Lucy,  Linus,  and  their  cohorts.  Read,  enjoy— and  learn. 

Does  Corporate  Advertising  Affect  Stock  Prices?  67 
Eugene  P.  Schonfeld,  Assistant  Professor  of  Advertising, 
Northwestern  University 

John  H.  Boyd,  Jr.,  Assistant  Professor  of  Finance, 
Northwestern  University 

Boyd  and  Schonfeld  present  a  fascinating  report  on  research 
they  have  conducted,  using  three  years  of  data,  that  indicates 
that  corporate  advertising  does  have  a  positive  statistically 
significant  effect  on  stock  prices.  They  also  conclude  that  many 
companies  can  probably  benefit  from  spending  more  on 
corporate  advertising  than  they  now  do,  if  their  intention  is  to 

affect  the  price  of  their  stock.  The  professors  believe  their  study 
ojjens  the  way  for  more  intensive  and  highly  focused  analysis 

that  could  provide  valuable  information  for  corporate  com- 
municators. 

Narrowing  the  Gap  with  Dividend  Reinvestment  74 
W.L.  Mobraaten,  Vice  President  and  Treasurer,  AT&T 

Growing  concern  about  capital  shortage  in  the  U.S.  has 

prompted  suggestions  for  resolution  of  the  problem  through 
tax  reform.  While  Mobraaten  agrees  that  tax  reform  that 

sparks  investment  is  needed,  he  also  suggests  that  companies 
can  rwrrow  the  capital  gap  through  dividend  reinvestment 
programs.  Of  the  $32.8  billion  in  dividends  paid  by  U.S. 
corporahons  in  1975,  only  $1.3  billion  was  reinvested.  Some 

665  companies,  including  AT&T,  now  have  dividend  reinvest- 
ment plans  of  some  kind.  Mobraaten  provides  a  detailed 

analysis  of  how  AT&T's  plans  in  each  year  since  1969  have 
helped  the  company  attract  participants  with  increasing  suc- 
cess. 

Communicating  with  the  Financial  Community  81 
Carl  Tiedemann,  President,  Donaldson,  Luflcm  &  Jenrette,  Inc. 

Some  of  the  significant  trends  in  the  securities  industry  are 
institutionalization  of  capital,  the  propensity  of  institutions  to 
create  their  own  investment  research  departments,  and  the 
emergence  of  an  oligopoly  in  the  industry  as  a  result  of 

profitability  problems  and  structural  changes  forced  by  Wash- 
ington. The  number  of  NYSE  member  firms  has  shrunk  from 

over  700  in  the  Sixties  to  about  475  today.  With  these  trends  in 

mind,  Tiedemann  suggests  corporate  messages  that  fit  the 

current  toned-down  environment.  The  key  words,  he  says,  are 

"strong,  dominant,  conservative,  solid,  stable,  quality."  The 

corporation  should  also  discuss  clearly  its  business  philosophy, 

its  strengths,  its  objectives.  And  do  it  with  candor 

Communicating  with  Money  Managers  83 
Stanford  Calderwood,  Director,  Endowment  Management  and 
Research  Corporation 

Calderwood  analyzed  the  companies  attending  the  seminar 
and  found  out  that  as  a  group  they  had  clearly  outperformed 

the  market  in  the  five  quarters  prior  to  the  seminar.  Calder- 

wood's  firm  owned  shares  in  only  ten  of  the  forty-eight 

companies  analyzed.  His  point  was: "You  didn't  get  to  me  or  to 
my  firm,  and  we  manage  about  a  billion  dollars."  He  reports 
the  ways  in  which  money  managers  get  information,  what 
serves  them  best,  and  how  companies  can  communicate  with 

them  more  effectively.  Says  Calderwood,  "Money  managers 
are  human  and  thus  subject  to  all  of  the  communication 

techniques  you  use  on  other  people.  Money  managers  are  not  a 

group  apart." 
Some  Thoughts  on  Financial  Communication  87 
Ray  Garrett,  Jr.,  Gardner,  Carton  &  Douglas 

The  former  chairman  of  the  SEC,  Garrett  discusses  the 

underlying  statutory  and  regulatory  apparatus  which  shapes  so 
much  of  what  must  and  can  be  done  in  financial  communica- 

tion. He  concludes  that  "Management  must  regard  itself  as 
accountable  to  its  stockholders— and  this  means  full  and 

truthful  reporting  of  its  stewardship  on  a  regular  basis— in 

order  to  sustain  the  legitimacy  of  its  own  power." 
A  View  of  the  Securities  Market  92 

Richard  E.  Cheney,  Executive  Vice  President,  Hill  and  Knowlton,  Inc. 

Stringent  reporting  requirements,  a  decline  in  U.S.  sharehold- 
ers, and  a  narrowing  in  the  number  of  companies  being 

followed  by  institutional  investors  call  for  more  effective  forms 

of  communication.  Cheney  says  investors  need  to  get  better' 
information,  and  more  sensible  efforts  by  companies  and 

government  regulators  can  help.  "Communications  are  con- 
structive if  they're  responsible,  whether  a  company  is  about  to 

sell  securities  or  not." 
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Corporate  Conduct  and  the  Bicentennial 

Harold  M.  Williams 

Dean,  Graduate  School  of  Management 
University  of  California,  Los  Angeles 

When  Chuck  Eidson  and  Jim  Hoef^r  asked  me  to  speak  at 
this  seminar,  we  agreed  that  the  primary  objective  of  my 
talk  should  be  to  contribute  perspective  to  the  meeting  and 
that  my  theme  probably  should  be  economic.  I  thought  I 
might  talk  about  the  economic  outlook  and  the  improvmg 
economic  scene.  But,  in  terms  of  comparative  advantage, 
while  I  may  have  some  edge  on  perspective,  1  do  not  have 
that  much  to  add  relative  to  what  you  already  know 

Since  you  are  going  to  be  concerned  much  of  your  time 
with  earnings  reports,  financial  relations,  and  possibly 
future  debt  or  equity  issues,  I  thought  I  might  discuss  the 
durability  of  the  economic  recovery  and  some  of  the 
underlying  factors  that  might  determine  its  magnitude  or 
cause  it  to  abort  I  thought  about  the  prospects  for  return  to 
double-digit  inflation,  the  limits  on  capital  formation,  the 
persistent  level  of  unemployment,  our  dependence  on 
energy  imports,  the  decline  in  U.S.  technological  leader- 

ship, and  international  trade  policy.  In  terms  of  perspective 
and  comparative  advantage,  this  appealed  to  me  more.  But, 
as  I  thought  further  about  some  of  these  issues,  1  found  that 
my  real  concerns  were  at  a  more  basic  level,  and  1  hope 
yours  are,  too. 

For  example,  how  do  we  go  about  creating  the  urgently 
needed  tax  incentives  for  capital  formation  and  for  invest- 

ment in  technology  in  the  context  of  a  strong  anti-business 
climate  and  so  long  as  pro-business  legislation  is  not 
politically  popular?  How  do  we  develop  a  vitally  needed 
national  energy  policy  and  program  so  long  as  we  have  so 
much  distrust  of  the  energy  industry  and  the  public 
continues  to  doubt  whether  an  energy  shortage  or  energy 
crisis  does,  in  fact,  exist  and  is  not  willing  to  be  inconven- 

ienced by  any  attempt  to  deal  with  the  problem? 
How  do  we  deal  with  unemployment?  We  know  that 

8%  to  10%  unemployment  is  socially  and  politically  unac- 
ceptable The  proposed  solution  is  some  version  of  the 

Humphrey-Hawkins  bill,  which  furthers  the  concept  of 
national  economic  planning.  While  such  planning  is  not 
inevitably  all  bad,  the  answer  to  unemployment  is  not  to  be 
found  by  enacting  legislation  to  guarantee  each  person  a 
job  and  establishing  the  U.S.  government  as  the  employer 
of  last  resort 

On  the  international  scene,  what  kind  of  competitive 
activity  is  acceptable  in  pursuit  of  international  sales  and  a 
favorable  trade  balance?  What  is  the  value  of  trade  in 

relation  to  the  "sensitive  payments"  necessary  to  generate 
it?  How  do  we  rationalize  conflicting  moralities  and  busi- 

ness practices? 

Corporate  Conduct  Is  the  Key 

These  very  vital  and  very  complex  problems  involve 
trade-offs— trade-offs  we  do  not  know  how  to  make- 
among  social  goals,  economic  growth,  and  political  feasi- 

bility Each  has  a  direct  impact  on  business;  and,  in  each. 

the  public  and  political  response  contains  a  judgment 
about  the  role  and  attitude  of  American  business. 

Recently  I  received  across  my  desk,  as  I  am  sure  many 
of  you  did,  a  Conference  Board  publication  entitled  Man- 

aging Corporate  External  Relatiom:  Changing  Perspectives  and 
Responses  Two  paragraphs  read  like  this: 

"The  dearth  of  public  confidence  in  business  is  the 
paramount  external  problem  facing  corporate  manage- 

ment today,  according  to  most  of  the  chief  executives,  as 
well  as  a  great  many  of  the  external  relations  executives, 
contacted  for  this  survey.  And  amid  the  growing  concern 

over  the  deterioration  of  business'  credibility,  manage- 
ment is  placing  a  greater  priority  on  the  company's  rela- tions with  its  external  publics. 

"In  fact,  most  external  issues  troubling  companies  are 
closely  linked  to,  and  in  some  cases  the  direct  result  of,  this 
primary  problem  of  credibility.  The  increasing  legislation 
of  business  operations,  for  example,  evolves  in  large  part 

from  the  public's  demand  for  government  control  because 
the  public  distrusts  business.  Other  issues  of  grave  concern 

to  corporate  executives  are  the  nation's  economy,  the 
corporation's  financial  picture  and  need  for  capital,  and  the 
survival  of  the  free  enterprise  system  " 

Well  stated.  The  publication  then  goes  on  to  describe 
what  public  relations  or  corporate  communicators  should 
be  communicating  about  and  how  they  should  do  it.  All 
worthwhile  advice  as  far  as  it  goes,  except  that  this  is  not 
where  corporate  communication  policy  is  made  nor  where 
the  credibility  problems  are  created. 

The  substance  of  a  corporation's  communication  pol- 
icy IS  created  in  the  process  of  evolving  and  developing 

corporate  pwsitions  on  issues,  not  for  public  communica- 
tion, but  for  the  operation  of  the  business.  Regardless  of 

whether  you  or  the  chief  executive  ever  sees  a  legislator,  a 
representative  of  the  media,  a  consumer  advocate,  a  secu- 

rity analyst,  or  a  shareholder,  policy  is  being  made  on  the 
quality  and  safety  of  the  products  the  company  will 
produce,  on  sensitive  payments,  on  information  disclo- 

sure, on  compliance  with  the  spirit  as  well  as  the  letter  of 
the  law,  on  the  kind  of  advertising  the  company  will  run,  on 
the  citizenship  expected  of  its  people,  etc.  The  key,  then,  to 
any  corporate  communication  program  is  the  corporate 
conduct  itself  This  is  where  we  are  in  trouble,  this  is  where 
the  credibility  gap  is  created:  no  amount  of  external 
communication  can  explain  away  insensitive  or  inappro- 

priate corporate  conduct.  This  is  the  issue,  along  with  its 
ramifications  for  the  survival  of  our  economic  and  political 
system,  that  I  want  to  explore  with  you  today. 

Three  Perspectives  from  1776 

1  do  not  believe  in  a  detailed  code  of  conduct  or  of  "do's" 
and  "don'ts.  "  It  is  not  possible  to  anticipate  every  problem 
or  situation  Also,  prescribing  a  list  is  like  passing  a  tax  law; 
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it  legitimizes  the  process  of  looking  for  loopholes,  and 
there  are  no  loopholes  in  appropriate  corporate  conduct- 
just  damned  difficult,  very  troubling,  very  conflicting, 
often  very  expensive,  and  sometimes  very  painful  judg- 
ments. 

Corporate  management  has  responsibility  for  its  con- 
duct and  must  make  its  own  judgments.  But  how?  We 

need,  but  lack,  a  philosophical  framework  within  which  to 
define  our  responsibilities  and  interpret  the  consequences 
of  our  decisions  and  actions.  We  lack  a  philosophy  of 
democracy  or  capitalism,  even  though  we  talk  glibly  about 
both.  We  lack  it  as  a  society,  as  a  polity,  and  certainly, 
therefore,  we  are  not  in  a  position  to  make  it  operational  at 
the  corporate  level. 

It  took  the  bicentennial  year  to  cause  me  to  realize  that 
the  year  1776  marked  the  appearance  of  not  one,  not  two, 
but  three  master  works  with  far  reaching  insights  for  all  of 
us.  The  best  remembered,  the  Declaration  of  Indepen- 

dence, announced  a  revolution— a  commitment  to  the 
establishment  of  a  democratic  society  unlike  any  other  the 
world  has  ever  known  before  or  since,  created  by  free  men 
and  dedicated  to  preserving  their  freedom. 

The  second  work,  also  revolutionary,  was  Adam 

Smith's  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of 
Nations.  It  is  described,  in  essence,  as  a  critique  of  the  heavy 
hand  of  government  regulation  and  a  testimonial  to  the 
power  of  economic  freedom,  checked  by  competition,  to 
generate  maximum  wealth  for  nations  and  for  individuals. 
But  it  is  much  more. 

In  his  day.  Smith  was  a  revolutionary.  In  the  history  of 
economic  thought,  only  Das  Kapital  and  Karl  Marx  are  in 
the  same  league  in  depth  and  breadth  and  brilliance. 

Smith's  book  is  the  application  to  a  given  society  of  his 
more  fundamental  premises  with  respect  to  man  and  the 
universe.  Contrary  to  much  popular  comment.  Smith  was 
concerned  primarily  with  society  and  with  the  freedom  of 
the  individual,  not  with  the  freedom  of  business.  He  was 
concerned  with  what  approach  to  economics  was  most 
beneficial  and  compatible  with  free  men  in  a  democratic 
society. 

He  used,  and  perhaps  even  introduced,  the  phrase  "the 
great  society."  His  fundamental  concept  was  that  a  society 
driven  by  the  self-interest  of  its  people  competing  against 
one  another  can  generate  more  wealth  than  the  same 
society  ruled  by  a  government  that  tries  to  regulate  the 
minute  details  of  economic  life.  His  masterpiece  offered 
reason  without  rhetoric  for  moving  away  from  the  mer- 

cantile system  which  was  then  choking  England.  He 
recognized  a  social  world  of  economics,  a  self-regulating 
natural  order. 

But  Smith  did  not  entirely  trust  businessmen  to  com- 
pete rather  than  collude  when  they  met  behind  closed 

doors.  And  he  worried  about  the  moral  deterioration  and 
alienation  of  workers  that  could  result  from  the  division  of 
labor  he  visualized  as  necessary  for  economic  growth.  He 
was  concerned  that  democracy  itself  could  be  undermined 
by  the  advent  of  the  mass  production  system,  where 
workers  would  be  forced  to  repeat  the  same  simple  opera- 

tion all  day.  The  "torpor"  of  the  mind  of  such  a  worker,  he 
wrote,  makes  him  incapable  of  "forming  any  just  judgment 
concerning  many  even  of  the  ordinary  duties  of  private 
life.  Of  the  great  and  extensive  interests  of  his  country  he  is 

altogether  incapable  of  judging."  Smith  was  a  humanist and  moralist  even  more  than  he  was  an  economist. 

The  third  classic  of  1776  was  Edward  Gibbon's  Decline 
and  Fall  of  the  Roman  Empire,  a  scholarly  study  of  a  period  in 

history  to  which  students  often  turn  today  for  guidance 
and  insight  into  the  future  of  this  nation  and  Western 
society.  1  will  draw  from  this  monumental  work  only  one 
quote,  in  which  Gibbon  describes  the  demise  of  another, 

earlier  democracy,  Athens:  "In  the  end,  more  than  they 
wanted  freedom,  they  wanted  security.  They  wanted  a 
comfortable  life  and  they  lost  it  all— security,  comfort,  and 
freedom.  When  the  Athenians  finally  wanted  not  to  give  to 
society,  but  for  society  to  give  to  them,  when  the  freedom 
they  wished  for  most  was  freedom  from  responsibility, 

then  Athens  ceased  to  be  free." 
Combining  these  three  timeless  works  of  1776,  a  clear 

picture  emerges  for  me  of  what  this  society  ought  to  be 
about  if  it  is  to  thrive  and  flourish.  Note  that  I  said  society, 
not  economy.  The  Declaration  of  Independence  does  not 
talk  about  an  economic  system.  I  believe  it  is  clear  that 

"The  substance  of  a  corporation's  communi- 
cation policy  is  created  in  the  process  of 

evolving  and  developing  corporate  positions 
on  issues,  not  for  public  communication,  but 

for  the  operation  of  the  business." 
Adam  Smith,  too,  was  concerned  primarily  with  the  future 
of  man  and  society  rather  than  an  economy.  Gibbon 

describes  for  us  the  consequences  of  opting  for  a  "secure" society. 

With  this  backdrop,  we  can  return  to  today.  As  with 
any  two-hundred-year-old,  our  national  vision  has 
dimmed,  memory  plays  tricks,  and  some  of  the  organs  do 
not  work.  We  remember  the  Declaration  of  Independence 
as  guaranteeing  rights  but  not  as  imposing  obligations.  We 
remember  Adam  Smith  as  advocating  private  enterprise 
and  big  business,  but  we  forget  his  social  concerns  and 
their  grounding  in  democracy.  And  who  was  Edward 
Gibbon?  Athens?  What  do  they  have  to  do  with  us? 

One  point,  however,  that  does  continue  to  ring  clear 
through  the  two  hundred  years  is  that  in  this  society,  so 
long  as  it  is  a  democracy,  the  majority  will  prevail,  however 
confused  their  thinking,  vague  their  memory,  or  incorrect 
their  judgment.  While  they  may  become  stupefied  as 
Smith  feared,  and  they  may  not  appreciate  the  implications 
and  consequences  of  their  judgments,  and  they  may  opt  for 
security  without  adequate  awareness  or  appreciation  of  the 
freedom  they  are  sacrificing,  they  will  continue  to  have  the 
clout  and  the  power. 

Events  Lend  Support  to  Public  Apprehensions 
About  Corporate  Conduct 

Where  does  corporate  America  fit  in  all  this?  In  the 

minority.  We  may  think  we  know  what  is  "right,"  but  we 
will  not  prevail.  While  the  majority  respect  our  economic 
prowess  and  accomplishments,  they  see  us  as  lacking 
perspective  and  a  sense  of  responsibility  for  how  that 
prowess  should  link  into  building  a  society. 

Events  over  the  years  lend  support,  albeit  not  unquali- 
fied, to  that  view.  The  front  page  of  the  newspaper  on 

Thursday,  February  19,  1976,  the  day  I  decided  to  begin 
working  on  this  talk,  included  three  articles.  In  one,  the 
former  president  of  Phillips  Petroleum  reported  having 
delivered  a  $50,000  cash  campaign  contribution  directly  to 

Richard  Nixon  in  1968  at  the  latter's  apartment  in  New 
York.  The  article  was  of  interest  not  only  because  of  the 
illegal  payment,  but  also  because  it  contradicted  President 
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Nixon's  statement  during  the  Watergate  inquiry  that  he 
had  never  personally  received  any  cash  campaign  con- 
tributions. 

The  very  next  column  reported  a  federal  grand  jury 
indictment  of  twenty-three  producers  of  paperboard 

boxes,  including  the  industry's  three  largest,  charging 
them  with  conspiring  to  control  the  production  and  pricing 
of  a  billion  dollars  worth  of  paperboard  boxes  per  year.  The 
indictment  covered  companies  aggregating  70  percent  of 

the  industry's  output. 
The  third  article  reported  that  grain  exporters  in  the 

United  States  have  defrauded  foreign  customers  by  about 
$120  million  a  year  over  the  last  five  years  through  tech- 

niques including  forged  certificates  of  weight  or  grade, 
tampering  with  weighing  machines  and  account  sheets, 
and,  in  effect,  deliberately  falsifying  the  quantity  and  the 
quality  of  shipments. 

The  financial  pages  of  the  same  newspaper  reported 
the  latest  chapter  of  the  Lockheed  story  involving  a  total  of 
more  than  $22  million  in  payments  the  company  has 

admitted  making  since  1970.  That  day's  news  was  particu- 
larly interesting  in  that,  despite  the  fact  that  our  govern- 

ment is  guaranteeing  $195  million  in  loans  to  Lockheed, 
Treasury  Secretary  William  Simon,  chairman  of  the  Emer- 

gency Loan  Guarantee  Board,  reported  that  the  board  had 
been  unable  to  obtain  from  Lockheed  the  names  of  those  to 
whom  the  payments  had  been  made. 

The  same  day,  the  board  of  directors  of  Northrop 
Corporation  unanimously  re-elected  its  chairman  and 
chief  executive  Several  months  earlier  a  committee  of  the 
board  composed  of  outside  directors  charged  with  con- 

ducting an  investigation  into  the  misuse  of  corporate 
funds,  particularly  into  unusual  and  improper  overseas 
payments  and  illegal  campaign  contributions,  filed  its 
report  criticizing  its  chief  executive  for  failing  to  cooperate 
fully  with  the  special  panel  and  also  expressing  concern 

that  he  "did  not  communicate  fully  and  openly  with  the .\uditors,   with  the  Committee  and  with  the  Board  of 

"An  institution  such  as  the  American  cor- 
porahon  is  legitimate  to  the  degree  that  its 
purposes  are  in  harmony  with  those  of  the 
society  of  which  it  is  a  part,  and  its  legitimacy 
is  accepted  to  the  extent  that  the  public  re- 

gards the  institution  as  contributing  to  what 

the  society  judges  to  be  its  purposes." 
Directors  itself,"  did  not  recognize  "the  seriousness  of  his 
involvement  in  the  matters  addressed  by  the  Committee," 
and  "failed  to  acknowledge  his  familiarity  with  matters 
which  the  Committee  is  persuaded  he  knew  or  should  have 

known."  It  is  not  often  that  a  board  of  directors  puts  in 
print  that  quality  of  criticism  of  its  chief  executive.  Several 
months  later,  without  reference  to  the  report,  the  public 
justification  for  re-electing  him  chief  executive  appears  to 
have  been  that  the  company  had  done  well  financially. 
(The  company  earned  a  record  $24.7  million  in  1975,  its 
backlog  rose  to  $L17  billion,  and,  a  director  noted,  the  chief 
executive  has  long  been  regarded  as  one  of  the  most  able 
executives  in  the  risky  aerospace  business.) 

When  events  such  as  these  occur,  it  is  not  the  behavior 
itself  alone  nor  the  ascendancy  of  economic  goals  over 
moral  values  with  which  the  public  is  concerned.  The 
behavior  calls  attention  to  the  power  of  corporations  to  act 

solely  in  their  own  interests  and  by  their  own  standards, 
and  to  injure  members  of  society  and  the  social  structure 
itself.  This  in  turn  stimulates  fear  of  corporate  power. 

Distrust  of  the  American  Corporation  Leads  to 
Hostility  and  Regulation 

An  institution  such  as  the  American  corporation  is  legiti- 
mate to  the  degree  that  its  purposes  are  in  harmony  with 

those  of  the  society  of  which  it  is  a  part,  and  its  legitimacy  is 
accepted  to  the  extent  that  the  public  regards  the  institu- 

tion as  contributing  to  what  the  society  judges  to  be  its 

purposes. Alternatively,  any  institution,  including  the  American 
corporation,  which  is  today  incapable  of  making  an 
acceptable  case  for  its  legitimacy  or  generating  public 
confidence  and  support  cannot  prevail.  The  public  is 
entitled  to  know  what  means  the  American  corporation  is 
prepared  to  use  to  accomplish  its  purposes,  and  what 
means  it  excludes  because  it  regards  them  as  contrary  to 
public  social  and  moral  values.  This  nation  cannot  survive, 
nor  can  the  American  corporation,  on  suspicion  and 

hostility.  Congressional  investigation,  regulatory  agencies' demands  for  full  public  disclosure  of  even  the  most 
sensitive  issues,  a  multiplicity  of  laws  and  endless  litigation 
are  among  the  devices  toeing  invented  or  carried  to  intoler- 

able excesses  in  a  futile  attempt  to  replace  the  missing  glue 
of  confidence  which  alone  can  make  this  nation  a  smoothly 
functioning  social  organism  and  the  American  corporation 
a  thriving  one. 

The  public  is  convinced  that  big  business  is  ripping 
everybody  off  to  get  what  it  wants  for  itself.  The  public  has 
little  confidence  in  the  truthfulness  of  corporate  leaders. 
They  do  not  know  chief  executives  as  persons;  they  know 
them  simply  by  their  positions.  They  believe  that  the  chief 
executive  arrives  at  his  position  because  he  is  able  and 
prepared  to  serve  his  corporation  above  everything  else, 
and  that  corporations  and  those  who  run  them  will  say  and 
do  anvthing  they  can  get  away  with  if  it  promotes  the  goals 
of  the  corporation.  And,  since  corporations  do  not  state  in 
any  credible  way  what  their  goals  are  or  the  limitations 
they  place  on  themselves  as  to  the  means  they  will  use  to 
accomplish  their  goals,  the  public  thinks  of  corporate  goals 
in  terms  of  profit  and  power  and  believes  that  the  corpora- 

tions will  use  any  means  that  outside  agencies,  such  as  the 
government  or  consumer  groups,  do  not  r^event  them  from 
using.  The  public  btlieves  the  charges  leveled  against  cor- 

porations and  does  not  trust  those  who  speak  for  corpora- 
tions. No  wonder,  then,  that  it  is  so  difficult  to  win  public 

support  for  legislation  that  benefits  corporations  even 
when  that  legislation  is  essential  to  the  economy,  to 
workers,  to  consumers,  and  to  the  entire  nation. 

To  paraphrase  Mark  Twain,  the  American  corporation 
cannot  face  the  future  with  the  confidence  of  a  Christian 
with  four  aces. 

This  is  not  to  suggest  that  business  is  alone.  Elliott 
Richardson,  Secretary  of  Commerce  and  chairman  of  the 
President  s  committee  to  investigate  the  misconduct  of 
American  corporations  overseas,  writing  recently  in  Atlan- 

(u  magazine  about  the  Saturday  Night  Massacre" 
observed:  "The  second  ingredient  of  Watergate— an 
amoral  alacrit\'  to  do  the  President's  bidding— was  trace- 

able less  to  flaws  in  his  own  character  (though  it  was 
reinforced  by  them)  than  to  the  political  and  cultural 
evolution  of  twentieth-centurs'  America.  It  was,  in  signifi- 

cant ways,  a  symptom  of  the  times.  The  heads-up,  gel- 
ahead,  go-along  organization  men  recruited  for  the  White 
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House  staff  were  not  uniquely  evil.  American  politics, 
business,  sports-in  fact  many,  if  not  all,  of  the  enterprises 
to  which  Americans  turn  their  hands-are  riddled  with  the 
same  type  of  organization  man.  He  takes  on  the  coloration 
and  the  value'system  of  whatever  organization— whatever 
game— he  happens  for  the  time  being  to  be  associated 

with." 
Some  of  you  might  be  tempted  to  find  an  easy  way  out. 

Blame  the  "other  guy"— the  press,  economic  illiteracy,  the 
federal  bureaucracy,  or  even  speakers  like  me— for  the 
negative  climate  that  exists.  That  wZ.  not  wash.  Yes,  there  is 
a  great  deal  of  misunderstanding  of  American  business 
and  a  lack  of  appreciation  for  its  contributions  and  the 
complexity  of  its  problems.  But  that  is  not  the  basis  for  the 
public  distrust.  And  no  one  other  than  American  business 
creates  its  misconduct.  In  order  to  change  that  condition 
we  need  to  address  the  corporate  misconduct  squarely. 

Economic  Justifications  vs.  Moral  Values 

Some  time  ago,  Charles  Percy,  Senator  from  Illinois  and 

former  president  of  Bell  &  Howell,  stated,  "Corporate 
corruption  is  the  dry  rot  of  capitalism."  He  went  on  to 
express  his  confidence  that  the  extent  of  this  corruption 

was  "minuscule"  but  evidence  to  the  contrary  is  substan- 
tial, and  many  of  those  caught  contradict  the  view  by 

contending  that  most  companies  engage  in  such  behavior. 
To  their  credit,  some  corporate  leaders  are  in  the  forefront 
of  those  expressing  concern  about  business  ethics  and 

about  the  "dry  rot."  But  a  recent  Conference  Board  survey 
of  corporate  attitudes  toward  what  it  calls  "unusual  foreign 
payments"  makes  it  clear  that  such  concern  is  not  univer- 

sal. Many  of  the  businessmen  questioned  responded  that 
competition  required  them  to  conform  to  local  practices 
and  expectations.  While  this  is  only  the  latest  in  a  long 
series  of  public  and  corporate  confrontations,  it  is  around 
this  issue  that  much  of  the  current  public  and  corporate 
attention  is  focused.  While  the  common  occurrence  of 

clearly  illegal  political  campaign  contributions  is  a  clear- 
cut  case  of  illegality  and  abuse  of  corporate  power  which 
goes  far  to  confirm  the  public  distrust,  it  does  not  raise  the 
difficult  questions  of  conflicting  values  posed  by  the 
foreign  payments.  In  combination,  however,  they  must 
cause  the  public  to  wonder  whether  those  who  are  so 
willing  to  pay,  may  also  be  willing  to  receive. 

The  Economist,  the  prestigious  London  weekly,  argues 
that  the  fuss  about  bribery  is  naive  and  that  any  realistic 
businessman  knows  that  bribing  is  part  of  the  process  of 
bridging  two  cultures.  My  view,  in  turn,  is  that  this  is  the 
kind  of  logic,  expediency,  and  rationalization  that  has 
brought  Great  Britain  to  its  present  disastrous  economic 
and  social  condition. 

We  need  to  choose  between  values  by  which  to  guide 
our  own  lives  and  run  our  society  and  those  by  which  other 
nations,  cultures,  and  societies  will  choose  to  guide  theirs. 
This  choice  has  been  the  underpinning  of  our  nation  since 
its  inception.  As  the  world  becomes  increasingly  one,  the 
ability  to  be  separate  becomes  increasingly  difficult.  The 
choice  of  higher  standards  than  those  around  us  may  select 
becomes  increasingly  a  matter  of  deliberate  decision  and 
calls  for  conviction  because  it  exacts  a  price  and  is  difficult 
to  maintain.  By  the  same  token,  we  cannot  succeed  as 
moral  imperialists  in  persuading  the  rest  of  the  world  to 
play  by  our  rules.  The  key  question  probably  is,  can  they 
get  us  to  play  by  theirs.  The  answer  lies  in  the  trade-offs  we 
are  consciously  prepared  to  make  between  moral  values 
and  economic  growth,  and  how  we  define  the  equilibrium 

which  maintains  the  essence  of  our  democratic  society  and 
the  economic  system  that  supports  it.  Or,  as  Peter  Drucker 

put  it,  "Are  you  willing  to  see  a  pimp  when  you  look  in  the 
mirror  in  the  morning?" By  focusing  the  issue  in  this  way,  I  do  not  mean  to 
ignore  or  oversimplify  the  problems  presented  by  threats 
of  expropriation,  physical  violence  or  kidnaping,  refusal  of 
government  functionaries  to  do  their  duty  unless  they  are 
paid  to  do  it,  and  the  many  other  ways  in  which  officials, 
both  public  and  private,  can  endeavor  to  extort  payments 
by  refusing  to  conduct  themselves  in  a  manner  which  is 

expected  in  a  society  where  discharging  one's  responsibil- 
ity, honoring  a  contract,  or  keeping  one's  word  is  more established  and  expected.  Nor  am  I  suggesting  that  there 

are  no  circumstances  under  which  such  payments  would 
be  justifiable.  I  am  endeavoring  rather  to  suggest  a  frame  of 
reference  related  to  values  within  which  these  difficult, 
often  economically  desirable,  decisions  should  be  made. 

The  pollsters  tell  us  that  the  American  people  have  the 
highest  regard  for  American  business  as  an  economic 
institution.  The  characterization  of  business  as  economic, 
rather  than  a  force  for  a  moral  and  ethical  society,  is 
perhaps  best  captured  in  some  of  the  bribery  episodes  in 
which  the  justification  is  an  economic  one  expressed  in 
terms  of  America  meeting  competition  and  getting  the 
business  rather  than  its  going  to  a  foreign  competitor,  of 
maintaining  the  viability  of  our  defense  industry,  of  bene- 

fiting our  balance  of  payments  and  balance  of  trade,  and 
even  of  the  need  for  companies  such  as  Lockheed  to  get  the 
business  in  the  interest  of  their  own  survival.  At  the  same 
time  that  the  justification  is  in  economic  terms,  the  public 
reaction  is  in  moral  and  ethical  terms  and  deals  with  our 

concepts  of  acceptable  social  behavior  While  the  justifica- 
tion may  salve  the  corporate  conscience,  it  has  nothing  to 

do  with  fundamental  morality.  The  confrontation  between 
the  two  is  perhaps  more  crisp  on  this  issue  of  bribery  than 
it  has  been  on  any  of  the  so-called  social  responsibility 

"The  sobering  fact  is  that  most  of  the  people 
in  the  world  would  probably  trade  freedom 

for  security  and  have,  indeed,  done  so." 
issues  that  have  confronted  American  business  over  the 
last  decade. 

Out  of  the  stream  of  these  confrontations  between 

American  business  and  our  society's  often  ill-defined  but 
growing  social  expectations  has  come  a  deluge  of  social 
legislation  and  regulation,  a  credibility  level  for  business 
among  the  general  public  of  only  19  percent,  and  a  political 
environment  in  which,  to  be  acceptable  to  the  electorate, 
politicians  will  be  increasingly  anti-business  and  legisla- 

tion will  be  increasingly  both  restrictive  and  punitive  to 
enterprise.  It  is  most  important  how  we  assess  the  current 
confrontation  and  respond  to  it.  We  can  treat  it  as  an 
isolated  issue,  overblown,  of  limited  and  only  momentary 
concern,  and  economically  justified.  It  will  indeed  fade 
away  over  time.  But  rather  than  disappearing,  it  will  take  its 
place  as  part  of  the  permanent  backdrop  of  our  society,  and 
of  the  cumulative  history  and  public  memory  of  American 
business.  It  will  leave  its  residuum,  which  will  then,  in  turn, 
make  all  the  more  certain  the  negative  public  response  and 
governmental  reaction  to  the  next  problem,  whatever  it 
turns  out  to  be.  The  cumulative  impact  is  for  our  society  to 

seek  "security"  from  the  power  of  the  American  corpora- 
tion by  more  punitive  and  restrictive  legislation. 
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The  Future  of  Democracy-  at  Stake 
The  ultimate  stake  in  such  an  ongoing  confrontation  is,  I 
believe,  the  future  of  democracy.  The  question  is  whether 
indeed  it  can  and  will  survive  and  whether  the  restriction 

and 'or  demise  of  private  enterprise  may  or  must  carry 
with  it  equal  and  commensurate  restraint  and  destruction 
of  personal  freedoms  and  parliamentary  political  institu- 

tions. No  one  can  be  certain  until  we  play  the  scenario  out, 
but  I  believe  that  private  enterprise  is  a  necessary  condition 
for  individual  freedom  and  that  to  destroy  the  one  is  to 
destroy  the  other.  I  am  concerned  about  the  price  we  might 
pay  in  the  process  of  proving  or  disproving  that  theory.  1 
believe  that  the  market  is  the  only  means  of  organizing  a 
complex  social  and  economic  order  without  employing 
recourse  to  the  power  of  the  state  and  that  the  connection 
between  the  function  of  private  free  markets  and  the 
preservation  of  freedom  itself  is  mseparable.  It  becomes 
clear  from  examining  the  functioning  of  state  central 
planning  systems  that  the  price  for  state  planning  is  the 

"Private  enterprise  and  public  policy  are  nei- 
ther necessarily  compatible  nor  inevitably  an- 

tagonistic. CHir  objective  must  be  conciliation." 
suppression  of  freedom.  Such  systems  cannot  operate 
without  a  significant  degree  of  sacrifice  of  individual 
freedom,  because  it  would  be  impossible  for  them  to 
handle  centrally  the  order  of  complexity  that  would  be 
necessary  in  order  to  permit  freedom.  In  a  free  society,  an 
important  benefit  of  the  role  of  free  markets  is  that  they 
permit  individuals  to  exercise  a  choice,  which  in  turn 
governs  the  decisions  of  business  managers  without  inter- 

vention by  government.  If  we  did  not  have  the  free  market, 
those  decisions  would  have  to  be  made  by  government. 

But  we  cannot  depend  on  the  logic  that  private  enter- 
prise is  essential  to  democracy  and  is  preferable  to  the 

regressiveness  of  state-run  systems.  Logic  does  not  neces- 
sarily prevail.  The  sobering  fact  is  that  most  of  the  people 

in  the  world  would  probably  trade  freedom  for  security 
and  have,  indeed,  done  so.  Edward  Gibbon  described  the 
decline  of  Athens.  Robert  Hutchins  expresses  the  concern, 

"Not  that  we  are  not  free,  but  that  we  may  increasingly  not 
want  to  be  free."  John  Gardner  brought  it  closer  to  home, 
writing  about  the  insidious  way  the  choice  of  security  takes 

hold  in  an  established  society,  of  "how  organizations  and 
societies  tend  to  reach  a  plateau  of  maturity,  and  when  that 
happens,  they  begin  to  defend  the  status  quo,  they  lose  the 

pioneer  spirit."  He  speaks  of  twentieth-centur>-  institu- 
tions "caught  in  a  savage  crossfire  between  uncritical  lovers 

and  unloving  critics."  Those  who  love  their  institutions,  he 
says,  "tend  to  smother  them  in  the  embrace  of  death, 
loving  their  rigidities  more  than  their  promise,  shielding 

them  from  life-giving  criticism."  This  is  the  way  many 
approach  the  various  institutions  of  our  society— govern- 

ment, academia,  business,  the  professions,  etc. 
Joseph  Schumpeter  told  us  years  ago  that  if  capitalism 

were  to  die  it  would  be  because  of  its  successes  rather  than 
because  of  the  threats  of  any  other  economic  system  or 
ideology  or  of  uncontrolled  business  cycles.  His  view  was 
that  capitalistic  affluence  tends  to  create  an  anti-capitalist 
mentality  among  the  children  of  the  well-to-do.  He 
observed  that  it  was  inherent  in  the  nature  of  capitalism  to 
produce  people  who  are  inquiring,  dissatisfied,  and  inno- 

vative and  to  create  an  intelligentsia  hostile  to  it.  Schum- 

jjeter's  great  phrase  was  "the  creative  destruction"  of 

capitalism— capitalism  is  constantly  creating  dissatisfac- 
tion with  things  as  they  are.  This  unsettling  quality  of 

perpetual  dissatisfaction— of  belief  that  this  too  can  be 
improved  upon— is  its  essential  strength,  its  source  of 
perpetual  renewal.  Overdone,  without  appreciation  for  the 
essential  characteristics  of  the  system  itself,  it  can  be 
destructive.  Yet,  to  put  down  criticism  and  to  prefer  the 
security  of  things  as  they  are  is  to  smother  the  very  essence 
of  capitalism. 

In  1942,  Schumpeter  wrote  a  volume  entitled  Capital- 
iim.  Socialism,  and  Demccraiy.  in  which  he  described  capital- 

ism as  the  process  which  progressively  raises  the  standard 
of  living  of  the  masses.  He  makes  a  very  strong  case  for 
why  capitalism  is  so  strong  and  effective.  Then  he  goes  on 
to  state  that  in  no  case  is  rational  argument  a  match  for  the 
extra-rational  determinance  of  conduct.  If  caritalum  is  to 
survive,  ht  says,  il  must  defend  itself  in  the  arena  of  values  and 

emotions.  The  masses,  not  the  businessmen,  are  the  princi- 
pal beneficiaries  of  capitalism.  A  businessman  with 

aggressiveness,  ability,  desire  to  get  ahead,  ambition,  and 
abilit\'  to  get  things  done  would  thrive  under  any  kind  of 
economic  system— would  end  up  running  the  factories  in 
Russia.  It  is  only  under  capitalism  that  all  of  this  energy  and 
aggressiveness  is  channeled  into  the  service  of  the  masses 
of  the  people.  Why,  then,  do  the  people  not  defend  the 
system?  Because,  according  to  Schumpeter,  they  do  not 
connect  their  affluence  with  the  capitalist  system;  because 
they  are  incapable  of  understanding  any  economic  system 
as  such,  because  they  are  more  aware  of  their  daily 
frustrations  and  insecurities  under  the  system  than  thev 
are  of  the  long  run  gains  from  the  system 

The  Responsibility  Is  Ours 

With  this  backdrop,  1  submit  to  you  my  belief  that  to  the 
extent  that  this  system  of  ours  is  diminished  or  destroyed, 
It  will  happen  from  within.  For  we  do  not  understand  it 
well  enough  to  believe  in  it  or  know  how  to  protect  it,  and 
we  may  lack  the  courage.  We  are  all  party  to  the  destruction 
process,  and  we  had  best  understand  our  participation  in  it 
and  what  we  contribute  to  it  so  that  we  can  be  more 
conscious  and  deliberate  m  our  actions  and  choices.  Aided 
by  the  awareness  of  perspective  and  conscious  choice,  we 
can  all  go  about  making  our  own  beds.  Each  instance  of 
corporate  conduct  not  acceptable  to  the  majority  contrib- 

utes to  the  alienation  from  business,  to  the  wave  of 
corrective  legislation,  to  the  demand  for  enhanced 

"security,"  and  to  the  destruction  of  the  system.  If  the  "dry 
rot"  is  to  be  eliminated,  it  is  the  business  community  itself 
which  must  have  the  power  and  the  self-interest  to  do  so. 

The  tragedy  would  be  if  we  began  to  look  upon  where 
we  are  with  tolerance.  For  eversone  dealing  with  this 
problem,  there  must  be  a  better  understanding  of  why  a 
great  market  economy  cannot  afford  to  tolerate  shoddy 
conduct  in  business,  and  particularly  in  the  business-gov- 

ernment relationship.  It  does  not  help  to  say  that  only 
isolated  companies  engage  in  such  activity,  thereby  excus- 

ing the  business  majority.  Nor  is  it  accurate,  on  the  other 
hand,  to  say  that  such  activity  reflects  the  underlying 
corruption  in  the  capitalist  system,  however  much  the 
critics  of  business  would  like  to  use  that  argument.  In  fact, 

few  economic  systems  have  greater  experience  with  cor- 
ruption and  under-the-table  dealing  than  the  Soviet 

Union.  The  primary  difference  is  the  impact  on  the  system. 
In  a  market  economy,  in  which  the  market  functions  highly 
efficiently  when  it  is  functioning  properly,  these  activities 
interfere  with  the  market. 
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So  long  as  we  hide  behind  a  collective  morality,  that 
collective  morality  will  reach  the  lowest  common  denomi- 

nator So  long  as  we  justify  our  existence  and  our  conduct 
on  economic  and  competitive  grounds,  we  are  accepting 
that  price-cutting,  f)rice-fixing,  and  shoddy  business  prac- 

tices are  necessary  at  home.  Short  term,  it  is  a  lot  easier  to 
survive  on  price  than  it  is  on  quality.  But  there  are  plentiful 
examples  m  American  business  to  prove  that  the  compa- 

nies that  succeed  over  time,  the  quality  companies  as 
measured  by  any  standard— in  the  marketplace,  in  their 
profit  performance,  in  their  managerial  achievements,  and 
in  their  contributions  to  the  betterment  of  our  society— are 
those  companies  whose  products  are  quality,  whose  man- 

agement demonstrates  integrity  and  competence,  compa- 
nies that  set  their  own  high  standards  for  their  operations, 

standards  which  in  most  instances  are  the  highest  in  the 
industry.  This  is  true  whether  the  industries  are  high 
technology  or  basic  commodities. 

Moreover,  the  company  that  retreats  to  the  lowest 
common  denominator  sows  the  seeds  of  its  own 

self-destruction  even  if  its  conduct  is  never  publicly  dis- 
closed. It  establishes  a  pattern  of  behavior  of  cutting 

corners,  of  getting  away  with  what  it  can,  which  over  time 
pervades  the  very  essence  of  its  being  and  erodes  the  sense 
of  dignity  and  responsibility  not  only  of  its  executive 
leadership  but,  ultimately,  of  its  entire  structure.  Beyond 
this,  it  contributes  to  the  taint  and  demoralization  of  the 
entire  enterprise  system. 

Private  enterprise  and  public  policy  are  neither  neces- 
sarily compatible  nor  inevitably  antagonistic.  Our  objec- 

tive must  be  conciliation.  Unless  we  achieve  this  objective, 
private  enterprise  and  society  will  be  the  losers.  This  does 
not  mean  that  business  must  just  do  the  bidding  of  society. 
It  has  the  responsibility  and  the  opportunity  to  influence 
what  that  bidding  will  be  and  to  influence  the  point  at 
which  the  conciliation  occurs. 

1  recognize  that  this  is  easier  to  talk  about  than  to  do 

anything  about.  As  Shakespeare  put  it,  "I  can  easier  teach 
twenty  what  were  good  to  be  done  than  be  one  of  the 

twenty  to  follow  my  own  teachings."  I  have  no  illusions 
about  the  difficulties  inherent  in  the  challenge.  But  neither 
do  1  have  any  illusions  about  the  consequences  of  our 
failure  to  renew  public  confidence  in  and  support  of  our 
enterprise  system. 

It  is  eminently  clear  that  the  government  we  get  is  the 
government  we  deserve,  that  the  image  we  have  is  the 

image  which  we  ourselves  in  great  measure  create,  and 
what  happens  to  American  society  in  this  and  the  remain- 

ing decades  of  the  twentieth  century  will  be  a  product  of 
our  own  individual  efforts. 

One  approach  to  solving  this  problem  was  proposed 

several  years  ago:  "The  real  moral  crisis  in  this  country  is 
the  leadership  crisis. The  trouble  is  that  the  leaders,  not  the 
country  as  a  whole,  are  weak  and  divided.  By  the  leaders,  I 
mean  the  leaders  of  industry,  the  bankers  and  the  newspa- 

pers. They  are  irresolute  and  un-understanding.  The  peo- 
ple as  a  whole  can  be  led  back  to  some  kind  of  consensus  if 

only  the  leaders  can  take  hold  of  themselves."  This  state- 
ment was  made  May  19,  1969,  by  then  President  of  the 

United  States  Richard  M.  Nixon. 
We  badly  need  inspiring  leadership,  but  we  will  not  get 

it  at  the  top  unless  we  as  individuals  demand  and  earn  it. 
We  must,  each  of  us,  carry  the  soul  of  this  country  first  and 
foremost  in  our  minds  and  on  our  consciences,  and 
remember  the  many  opportunities  we  have  that  directly 
touch  that  soul— in  our  business  and  professional  activities, 
in  political  activism,  and  in  the  thoughtfulness  of  the 
opinions  we  express  and  the  positions  we  advocate. 

Our  ability  to  survive  rests  with  each  of  us  as  individ- 
uals and  nowhere  else.  There  is  no  society  except  as  a 

composite  of  its  individual  members,  and  it  is  in  that 
context  that  we  as  individuals  are  not  succeeding. 

A  hundred  years  ago  on  the  eve  of  the  first  centennial  of 
our  country,  in  the  shadow  of  the  Civil  War  and  its 
aftermath,  the  assassination  of  President  Lincoln,  the 
attempted  impeachment  of  President  Johnson,  and  the 
scandals  of  President  Grant,  Walt  Whitman  wrote: 

O  1  see  flashing  that  this  America  is  only  you and  me. 

Its  power,  weapons,  testimony,  are  you  and  me. 
Its  crimes,  lies,  thefts,-defections,  are  you  and  me, 
Its  Congress  is  you  and  me. 
Its  officers,  capitols,  armies,  ships,  are  you 

"By  Blue  Ontario's  Shore" 
What  many  of  us  fail  to  perceive  is  that  our  institu- 

tions, all  of  which  are  said  to  be  in  trouble,  are  made  up  of 
you  and  me  and  people  just  like  us.  The  American  system 
has  been  built  not  upon  the  worship  of  institutions,  but 
upon  a  belief  in  the  worth  and  integrity  of  the  individual. 
The  future  of  that  belief  and  our  system  depends  on  your 
conduct  and  mine.  What  will  it  be? 
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Internal  ional  Onnntanications 

Gordon  EHinlop 

Chief  Executive  Officer, 
Commercial  Union  Assurance  Company,  Ltd. 

I  find  that  the  subject  of  communications  is  one  of  the  most 
difficult  I  have  to  deal  with.  I  know  of  only  one  case  where 
communicating  was  easy;  last  month,  I  had  to  announce  a 

"bottom  line"  loss  for  the  first  time  in  my  company's  100 
year  history.  There  was  no  difficulty  in  communicating  that 
fact,  nationally  or  internationally.  The  news  aroused 
instant  and  almost  intense  attention  in  the  insurance 
industry,  among  British  investors,  and  in  all  the  different 
parts  of  the  media. 

However,  getting  many  of  the  same  people  to  under- 
stand why  our  results  were  so  bad  was  much  more  difficult. 

1  mention  this  at  the  beginning  because  this  recent  and 
somewhat  trying  experience  brings  out  two  particularly 
imf)ortant  aspects  of  communication.  One,  the  harsh  fact 

of  a  company's  bad  results  is  easy  to  communicate— it's 
news.  The  other,  the  explanations,  are  much  more  diffi- 

cult—yet the  audiences  are  substantially  the  same. 
The  features  of  communication  that  are  difficult  are  so 

because  most  people— both  the  givers  of  information  and 
the  receivers— are  not,  I  believe,  well  enough  schooled  or 
disciplined  in  the  processes  of  communication.  I  am  not  an 
expert  in  this  field  and  I  therefore  feel  somewhat  appre- 

hensive in  addressing  you  expert  corporate  communica- 
tors about  your  own  subject.  Fortune,  however,  has  been 

kind  enough  to  invite  me  here,  as  they  believe  that  our  own 
difficulties  and  experiences  in  communicating  as  a  multi  or 
international  insurer,  based  in  Britain,  may  be  of  some 
interest  to  you. 

First,  a  word  about  Commercial  Union  Assurance.  Our 
rume  does  not  convey  much  about  our  activities,  espe- 

cially in  the  United  States,  where  the  word  "assurance, "  in 
the  British  sense,  is  not  known.  A  simple  and  realistic 
distinction  between  the  more  familiar  "insurance  "  and 
"assurance  "  is  that  one  iiuures  against  a  possibility  or  risk, 
and  assures  against  a  certainty,  hence  life  assurance.  We 
insure  and  we  assure. 

Commercial  Union  Assurance  is  also  a  name  that 
conjures  up  a  variety  of  images,  not  all  of  which  are  helpful 
in  projecting  a  corporate  profile  of  extensive  responsibility 
for  other  peoples  money.  We  are  one  of  the  world  s  largest 
multi  or  international  insurance  groups.  We  operate  in 
more  than  100  countries.  We  do  S2  billion  annually  in 
premiums  for  property  and  casualty  business.  We  have 
25,000  staff.  We  have  120,000  shareholders.  Our  life  busi- 

ness is  worth  about  $360  milhon  annually. 
Geographically,  our  property  and  casualty  business  is 

split,  a  quarter  in  Britain,  nearly  40  percent  in  the  United 
States,  20  percent  in  Western  Europe,  6  percent  each  in 
Canada  and  Australia,  and  about  7  percent  in  other 
countries.  In  our  corf)orate  organization,  we  have  given  as 
many  of  our  territorial  operations  as  possible  the  largest 
measure  of  autonomy,  with  considerable  freedom  to  act 
At  the  center,  in  London,  we  have  our  central  or  intertu- 
tioival  management,  to  determine  general  policy,  to  pro- 

vide guidance,  and  where  necessary,  to  give  direction. 
This  decentralized  system  depends  on  good  relation- 

ships among  our  senior  men.  The  mechanism  of  these 
relatior\ships  is  oiled  by  the  communication  methods  that 
we  practice,  which  require  much  human  effort. 

We  have,  in  our  hundred  year  history,  sought  the  wider 
spread  of  our  risks,  both  by  geography  and  by  class  of 
business.  We  believe  that  this  is  the  best  way  of  immuniz- 

ing ourselves  against  severe  losses.  The  principle  of 
spreading  risk  in  every  individual  insurance  market,  as  in 
the  allied  reinsurance  markets,  means  that  while  we  have  a 
share  in  many  large  risks  in  many  countries,  each  share  is 
small.  Consequently  there  are  very  few  large  plants,  major 
constructions,  engineering  projects,  and  so  on,  in  the  world 
in  which  we  do  not  have  some  share  of  the  insurance.  Our 
recent  bad  underwriting  losses  do  not  come  from  property 
risks  but  from  the  more  difficult  third  party  risks  which  are 
aggravated  by  social  and  economic  inflation. 

The  company  was  formed  in  London  in  1861,  and  it 
appointed  its  first  insurance  agent  in  San  Francisco  in  1869. 
We  have  shared  in  the  subsequent  unique  development 
that  spread  throughout  the  United  States,  and  while  we 

"...we  think  that  our  communicarion  must  be 
related  to  our  company  pK)licy  and  aims  and 
to  our  corporate  attitude  of  mind.  We  believe 

that  action  speaks  more  clearly  than  words." 
have  prospered  in  some  years,  we  have  had  our  share  of 
rutural  disasters,  such  as  the  San  Francisco  Earthquake  in 
1906  and  Hurricane  Betsy  in  1965,  but  more  particularly  of 
the  more  recent  self-imposed  and  much  more  costly 

financial  disasters,  cause*d  by  social  legislation,  fueled  by inflation.  It  is  the  effects  of  such  legislation,  plus  inflation, 
that  have  caused  insurers  to  suffer  such  large  underwriting 
losses  in  recent  years. 

We  rank  twenty-fifth  in  the  U.S.  insurance  market. 
Many  of  the  3,000  insurance  companies  that  operate  in  the 
United  States  are  not  known  to  the  public.  This  is  due  to 
the  fact  that  a  large  proportion  of  insurance  business  in  this 
country  is  transacted  through  the  independent  agency 
system.  Those  who  insure  through  such  agents  seldom 
know  the  name  of  their  insurer  or  carrier,  unless  there  is  a 
claim  or  dispute. 

This  lack  of  identity  in  the  minds  of  the  public  makes 
good  exten\al  communication  more  difficult  here  and, 
indeed,  in  other  countries. 

This  Lack  of  identity  in  the  minds  of  the  public  makes 
good  external  communication  more  difficult  here  and, 
indeed,  in  other  countries. 

In  trying  to  decide  what  to  say  about  communication 
this  morning  I  came  to  the  conclusion  that  my  best 
contribution  would  be  to  set  out  the  criteria  we  try  to 
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follow  in  dealing  with  this  subject.  First,  we  think  that  our 
communication  must  be  related  to  our  company  policy  and 
aims  and  to  our  corporate  attitude  of  mind.  We  believe  that 
action  speaks  more  clearly  than  words.  When  we  have  to 
use  words,  we  try  to.relate  them  directly  or  indirectly  to  our 
aims  and  our  policies. 

A  word  about  the  aims.  We  aim  to  achieve  the  best 
results  at  home  and  in  the  many  countries  where  we 
operate,  in  the  context,  always,  of  their  local  laws  and 
customs.  We  aim  at  encouraging  our  young  and  looking 
after  our  old.  Because  of  the  economic  and  political 
uncertainties  of  recent  years,  we  aim  at  surviving  in  times 
of  crisis,  as  well  as  succeeding  in  better  times. 

Though  it  has  become  increasingly  important  to 
achieve  these  aims,  we  think  it  is  also  essential  to  under- 

stand them  clearly,  for  the  sake  of  our  efforts  in  communi- 
cation. 

Next,  we  have  attempted  to  define  what  we  are  trying 
to  do  by  communicating.  The  objectives  are  extensive.  We 

believe  in  what  we  call  "openness."  I  give  you  a  few 
examples  of  this.  Our  central  management  is  expected  by 
me  to  debate  freely  the  major  issues  and  problems  of  the 
day.  Individuals  with  a  contribution  to  make  are 
encouraged  and  expected  to  participate.  This  stretches 

senior  people's  abilities  and  imaginations  to  their  opti- 
mum, and  assists  better  decision  making.  We  expect  this 

debating  and  participation  to  be  practiced  by  each  of  the 
many  territorial  managers  we  have  throughout  the  world. 

This  leads  to  involving  our  staff  in  the  business. 
The  information  that  we  give  to  shareholders,  staff, 

government  bodies,  and,  consequently,  the  public,  is 
probably  greater  than  that  given  by  many  others  in  our 
industry.  We  do  this,  and  are  prepared  to  debate  the 
subjects,  because  we  believe  it  is  in  the  interest  of  ourselves 
and  of  these  various  groups  of  people. 

Shareholders  have  to  be  made  aware  of  the  reasons  for 
results  as  well  as  the  results  themselves.  Staff  need  to  be 
made  aware  of  the  problems  of  the  company  in  order  to  do 
their  jobs  properly.  The  public  and  government  need  to  be 
made  aware  of  the  reasons  why  the  prices  or  premium  rates 
for  insurance  go  up.  We  think  openness  is  a  good  way  of 
achieving  these  objectives. 

Now,  to  the  methods  of  communicating.  We  try  to  use 
language  that  is  as  simple  and  as  clear  as  possible,  and  free 
of  jargon.  At  first  sight,  this  may  not  seem  difficult,  but 
when  we  talk  or  write  about  particular  problems  that  we 
and  other  insurers  are  faced  with,  the  aim  of  simple  and 
clear  language  is  less  easy  to  practice.  Expressions  such  as 
no  fault,  punitive  damages,  malpractice,  tort,  products 
liability,  contingent  fee,  and  so  on,  are  understood  by  some 
people  in  this  country,  but  not  many,  and  by  even  fewer, 
elsewhere.  The  money  value  of  claims  arising  under  some 
of  these  causes  is,  however,  understood  by  most,  if  only 
because  so  many  of  the  claims  are  so  large.  In  fact,  as  far  as 
money  is  concerned,  insurers  have  a  particular  problem  in 
explaining  the  true  meaning  of  the  large  sums  of  money 
they  handle.  The  complexity  of  the  financial  structure  of 
the  insurance  industry  itself  is  not  easy  to  understand,  even 
for  some  within  the  industry.  Moreover,  unlike  the  man- 

ufacturing industry,  where  there  is  a  concrete  or  tangible 
product  you  can  see  and  touch  at  the  end  of  the  day,  ours  is, 
in  its  essence,  abstract,  and  therefore  that  much  more 
difficult  to  explain  and  express. 

Most  ordinary  men  and  women  are  really  interested  in 
their  own  homes  and  families,  their  own  problems,  work, 
enjoyment,  and  so  on.  Few  can  understand  the  complexi- 

ties of  a  business;  jargon  invariably  confuses  them.  By 

contrast,  your  space  program  has  been  a  successful  exam- 
ple of  a  situation  where  a  complex  technical  vocabulary 

and  much  jargon  has  been  used,  but  where  it  has  proved 
possible  to  communicate  effectively  both  within  the  space 
industry  itself  and  with  the  general  public  at  large.  This 
success  must  be  because  the  leaders  of  the  space  program 
were  not  only  capable  of  controlling  its  conception  and  its 
execution  but,  at  the  same  time,  were  able  to  project  to  the 
general  public  their  faith  in  their  aim  and  their  competence 
in  achieving  it.  This  was  done  through  excellent  communi- 
cation. 

The  process  or  method  of  communication  is  rather  like 
an  arithmetic  equation.  On  the  one  side,  a  person  has  to 
think  about  what  he  has  to  say  or  write.  Then  he  has  to 
transfer  that  thought  into  a  message  which  requires  speak- 

ing or  writing.  On  the  other  side,  someone  else  has  to 
receive  the  message  by  listening  or  reading.  Then  he  has  to 
understand  the  message  and  respond  in  some  way.  The 
best  communication  is  that  in  which  the  efforts  on  each 
side  of  the  equation  are  equal. 

"Today,  communicators  must  be  renaissance 

men." 

Unfortunately,  this  equality  seldom  exists.  There  are 
many  reasons  for  this.  I  would  suggest  two.  First,  the 
physical  and  technical  achievements  of  the  last  seventy 
years  have  created  a  society  of  unprecedented  complexity; 
increasingly,  individuals  are  becoming  specialists.  As  the 
number  of  specialists  increases,  there  is  a  corresponding 
need  for  more  generalists  who  can  bridge  the  gap  in 
understanding.  Today,  communicators  must  be  renais- 

sance men. 
Second,  radio  and  more  particularly  television  have 

mangled  or  abused  words,  often  for  reasons  originally  to 
do  with  advertising  a  product,  so  that  a  whole  new  range  of 
expressions  has  grown.  They  have  become  a  sort  of 
shorthand  which  many  people  use  from  day  to  day  in  all 
kinds  of  communication. 

In  these  circumstances,  words  can  become  a  barrier  to 
effective  communication.  I  would  explain  that  my  com- 

pany does  relatively  little  advertising  to  sell  its  own 
product.  This  is  mainly  because  we  have  a  sufficient  share 
of  most  of  the  markets,  and  a  larger  share  could  only  be 
obtained  by  having  to  accept  more  unprofitable  business, 
certainly  in  the  climate  of  today. 

Now,  before  leaving  the  communication  of  my  own 
company,  there  are  one  or  two  other  small  aspects  that  I 
would  like  to  mention.  First  of  all,  we  encourage  our  young 

thirty  to  forty  year-old  men  and  women  to  spend  two  to 
five  years  in  a  country  other  than  that  of  their  birth.  This 
widens  their  horizons  and  gives  them  additional  experi- 

ences, largely  through  communication.  We  take  seventy  or 
eighty  of  these  young  men  and  women  each  year,  from 
various  parts  of  the  world,  to  a  university,  for  a  two  to  three 
week  postgraduate  type  of  course.  There,  they  have  to 
study  finance,  behavioral  sciences,  and  all  the  subjects  you 
would  expect.  The  main  object,  however,  is  that  as  they 
communicate  with  one  another,  they  find  that  their  own 
problems  in  their  own  country  are  not  too  different  from 
those  in  others.  In  bad  or  difficult  times,  natural  in-house 
communication  can  be  of  help  and,  indeed,  comfort. 

A  few  years  ago,  we  started  an  international  corporate 
magazine  of  a  somewhat  different  type.  We  produce  15,000 
copies  of  this  each  quarter.  It  contains  articles  of  interest  to 
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insurers  and  to  the  public  on  a  variety  of  subjects,  includ- 
ing fire,  inflation,  windstorm,  earthquake,  economics,  and 

so  on.  Contributors  include  people  from  outside.  We  think 

this  helps  our  external  communication. 

We  also  advertise  our  corporate  identity  through  For- 
tune each  month,  though  it  is  becoming  increasingly 

expensive.  (Laughter) 

Turning  now  to  the  subject  in  a  more  general  way,  the 
communicators  of  today  have  to  face  the  major  problem  of 
the  decline  m  the  level  of  precision  attached  to  the  meaning 

of  words,  or  even  of  sentences.  This  contributes  to  misun- 

derstanding between  people.  It  is  a  communicator's 
responsibility  to  use  words  with  sufficient  clarity,  preci- 

sion, and  lack  of  ambiguity  to  enable  people  of  different 

backgrounds  and  different  levels  of  education  to  under- 
stand their  meanings.  Earlier  statesmen,  diplomats,  and  so 

on,  including  those  of  1776,  used  French,  a  language  of 
great  precision.  Many  intergovernment  documents, 
including  agreements,  even  today  are  in  French. 

A  notable  historic  exception  to  the  use  of  French  in 

diplomacy  is  to  be  found  in  the  peace  treaty  that  for- 
malized the  end  of  the  War  of  1812,  between  our  two 

countries.  It  was  written  in  the  English  of  that  time.  Since 

then,  there  have  been  few,  if  any,  risks  of  conflict  between 

our  two  countries  because  by  1812  we  had  reached  sub- 
stantial, if  not  total,  understanding,  and  it  could  all  be 

committed  to  paper  I  imagine  that  if  such  a  treaty  were 
needed  today,  those  responsible  would  find  the  task  of 

wording  it  very  much  more  difficult. 

"...communicators  of  today  have  to  face  the 
major  problem  of  the  decline  in  the  level  of 
precision  attached  to  the  meaning  of  words, 

or  even  of  sentences." 
Some  men  can  become  good  communicators  by  train- 
ing and  by  experience  Only  a  few  are  born  with  the 

natural  gift  Winston  Churchill  was  one  of  the  few  As  a 

wartime  leader,  his  words,  "In  war  resolution;  in  defeat, 

defiance;  in  victory,  magnanimity;  and  in  peace,  goodwill.  ' 
aroused  a  nation  to  fight  on  to  final  victory  These  words 

have  simplicity  and  depth  This  was  superb  communica- 
tion, quite  apart  from  the  quality  of  leadership 

In  your  country  of  freedom  and  liberty,  you  have  also 
had  many  leaders  who  were  good  natural  communicators 
1  would  choose  Abraham  Lincoln,  for  two  reasons.  First, 

because  we  are  here  today  to  talk  about  communication, 
and  second,  most,  if  not  all  of  us,  come  from  the  private 

enterprise  sector 

I  think  a  particular  message  of  Lincoln's  is  opposite  to 
both  these  reasons:  "You  cannot  prosper  by  discouraging 
thrift  You  cannot  strengthen  the  weak  by  weakening  the 

strong.  You  cannot  help  the  poor  by  destroying  the  rich 
You  cannot  establish  sound  security  by  borrowing  money 
You  cannot  keep  out  of  trouble  by  spending  more  than  you 
earn.  You  cannot  build  character  by  takmg  away  a  man  s 

initiative  and  independence.  You  cannot  help  men  perma- 
nently by  doing  more  for  them  than  they  can  do  for 

themselves  " 
These  were  vital  concepts  to  this  country  in  the 

mid-1860's  They  are  equally  vital  today,  both  here  and  in 
the  other  countries  where  freedom,  liberty,  and  enterprise 
should  be  as  treasured  as  they  were  a  hundred  or  more 

years  ago  Lincoln's  message,  through  its  simplicity  of 
expression,  as  well  as  of  meaning,  was  easily  understood 

by  all.  Again,  an  example  of  superb  communication. 

Since  Lincoln's  time  business  has  become  more  com- 
plex. The  need  for  business  to  establish  its  case  with  its 

many  publics  is  greater  today  than  ever  before.  Every  chief 
executive  must  be  involved  and  must  do  much  of  the 

communicating  himself.  He  has  no  alternative  if  his  com- 
pany is  to  have  any  standing.  Some  study  of  expert  natural 

communicators,  such  as  Churchill  and  Lincoln,  may  help 
because  both  of  them  demonstrated  that  the  substance  of 

any  communication  can  usually  be  made  simple  enough 
for  the  ordinary  man  to  understand. 

All  of  us  in  the  business  world  who  have  the  responsi- 

bility of  communicating  would  do  well  to  try  to  follow  that 

principle. Thank  you  very  much.  (Applause) 

Question  and  Answer  Period 

Hoefer:  Lawson  Swearingen,  the  new  president  of  Com- 
mercial Union,  U.S.,  is  with  Gordon  on  the  podium,  up 

here  on  the  platform,  and  he  will  be  joining  Gordon  in 

answering  any  questions  you  might  have  about  how 
Commercial  Union  organizes  itself  to  communicate 

around  the  world,  or  whatever  So  don't  be  bashful. 
Voice:  Could  you  comment  on  the  problems  you  experi- 

ence through  government  regulations.  How  do  you  expe- 
rience those  difficulties?  Are  they  regulators  and  legislators 

in  the  United  States?  Compare  that  to  the  way  it's  done  in 
Britain. 
Swearingen:  Our  problems  here  in  the  U.S.  are  different 
from  those  in  Britain,  and  Mr  Dunlop  will  explain.  The  fact 

IS  that  they  have  fewer  problems  than  we,  from  a  regula- 

tory standpoint— we,  as  you  know,  deal  with  state  regula- 
tors primarily,  some  of  whom  are  elected,  some  appointed. 

Regardless  of  the  manner  in  which  they  found  themselves 
in  their  position,  there  is  a  political  influence,  and  this  has 
been  the  difficulty  of  insurance  companies,  dealing  with 

this  type  of  regulation. 
It  seems  that  in  my  thirty  years  in  the  business,  which 

included  experience  with  various  states,  we  always  found 
ourselves  needing  rate  improvements  at  an  inopportune 
time,  usually  around  election  And  then  after  the  election, 
the  insurance  commission  or  regulators  failed  to  recall  that 

we  were  present  We  found  ourselves  in  that  position  more 
so  in  1974  than  in  1975.  We  now  feel  some  effect  of  the 

pressures  from  the  outside  on  these  regulators,  and  they 

have  been  quite  helpful  this  past  month. 

But  the  primary  problem  we  find  here  is  the  fact  that 
the  benefits  that  are  being  extended  by  our  legislators 
throughout  the  country  are  such  that  they  are  above  any 

proportion  of  insurability,  and  this  is  a  problem.  I  maintain 

that  we're  trying— 1  say  "we"— some  people  are  trying  to 
develop  a  perfect  environment  in  which  to  live,  with 

imperfect  human  beings,  and  this  is  beyond  the  propor- 
tions of  insurance  We  find  ourselves  almost  with  a  barrier 

in  front  of  us 

Someone  mentioned  last  night  that  from  the  utility 

standpoint  you're  dealing  with  environmentalists  We  deal 
with  them,  and  it's  almost  an  impossibility  to  deal  with 
some  of  the  consumer  attitudes  and  environmental  atti- 

tudes when  you're  trying  to  pay  what  you  would  normally 
consider  an  exposure  up  to  $100,000,  where  the  award  is  $5 
million  How  do  you  do  that?  It  gets  to  the  point  of  dealing 
with  the  government 

I  think  sometimes  people  think  of  insurance  compa- 
nies as  they  do  the  government,  particularly  if  they  are 
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dealing  with  their  personal  tax  situation.  So  this  is  a 
problem.  1  would  say  that  our  situation,  from  a  regulatory 
standpoint,  is  much  better  now  than  it  has  been  in  my 
experience  in  business. 
Voice:  There  are  Several  major  American  businesses  that 
have  had  their  operations  in  Canada  attacked  over  recent 
months,  if  not  years— AT&T— to  the  extent  that  they  are 
modifying  their  operations  or  have  withdrawn  from  Can- 

ada. Is  this  attack  based  upon  political  reasoning  or 
economic,  or  both? 

Dunlop:  I  don't  think  it's  political.  As  far  as  we're  con- 
cerned, we  have  operated  in  Canada  since  about  the  same 

time  as  we  came  into  the  United  States,  about  a  hundred 
years  ago,  and  our  Canadian  operation  is  owned  by 
London,  rather  than  by  the  American  arm.  So  this  is  an  area 
that  we  are  bystanders  to,  rather  than  involved  with,  for 
which  one  from  time  to  time  is  very  grateful. 
Voice:  1  was  interested  in  the  program  you  mentioned  of 
taking  younger  people  and  sending  them  to  countries 

other  than  that  of  their  birth.  First  of  all,  I'd  be  interested  in 
knowing  how  well  it  worked,  and  second,  has  it  resulted  in 
the  more  outstanding  of  them  eventually  reaching  the  top 
of  your  company? 
Dunlop:  1  think  the  answer  to  this  question  has  to  be 
divided  into  two  parts.  We  have,  for  many  decades,  staffed 
and  managed  many  of  our  operations  in  places  like  Africa 
and  the  Far  East,  with  British  people,  and  they  are  known  as 

the  Foreign  Legion.  They  go— I'm  talking  historically  about 
it— they  moved  freely  from  one  country  to  another  and 
became  very  widely  experienced  in  insurance  matters  in 
these  parts  of  the  world. 

In  more  recent  times,  we  have  been  nationalized  in 
many  of  the  countries  of  Africa  and  in  India,  and  our 
operations  in  the  Far  East  have  not  increased  as  much  as 
they  might  have  done,  partly  because  governments  have 
set  up  local  companies  and  there  are  restrictions  of  one 
kind  or  another  on  the  amount  of  business  we  can  transact 
in  these  countries.  Malaysia  is  an  example,  Singapore  is  an 
example,  and  so  on. 

Now,  the  men  who  were  in  these  operations  have  come 
back  into  other  parts  of  the  group  and,  generally  speaking, 
have  fitted  in  very  well.  We  embarked,  about  1971  or  1972, 
on  a  more  extensive  program,  swapping  people  from 
Australia  and  America  with  countries  in  Europe  and  vice 
versa. 

Each  case  is  different.  There  are  all  kinds  of  problems 
with  salary  differentials,  schooling,  taxes,  and  so  on.  Our 

success  rate  is  in  excess  of  50  percent,  but  it's  nearer  to  50 
than  to  100— I  think  because  we  have  not  yet  had  enough 
practical  experience  in  doing  this.  But  it  is  something  that 
we  intend  very  much  to  continue,  because  we  feel  that  with 
the  progress  there  has  been  in  the  world  in  the  last 
thirty-odd  years  we  will  increasingly  need  men  in  coun- 

tries with  knowledge  and  experience  of  other  countries. 
But  1  think,  considering  that  the  second  leg  of  this 

development  is  only  five  years  old,  it's  been  as  successful  as 
I  suppose  one  could  reasonably  expect,  but  we  will  be 
looking  five  years  hence  to  be  much  nearer  to  100  percent. 
Voice:  Is  there  a  man  in  your  firm  in  charge  of  financial 
communication— in  marketing,  advertising,  public  rela- 

tions? What  yardstick  do  you  use  to  measure  his  perform- 
ance? 

Dunlop:  Well,  at  the  moment,  I  don't  have  very  many, 
because  the  man  who  does  the  job,  except  insofar  as  1  do  it 
from  time  to  time,  is  here-Victor  Head.  He's  been  with  us 
for  three  years,  and  we  have  been  engaging  in  a  number  of 

activities  to  try  to  improve  knowledge  of  the  company  and its  identity. 

Now,  I  think  1  mentioned  that  we  do  not  do  a  great  deal 
of  advertising  to  sell  insurance.  We  do  spend  money  and 

we  spend  roughly,  about  '/4  of  1  percent  of  our  total  income, 
on  advertising  the  identity  of  our  company.  That's  quite  a 
lot  of  money  although  it  may  seem  little  as  a  percentage  of 
volume.  The  tasks  that  we  have  set  ourselves,  namely,  to 
get  our  name  known  and  to  get  greater  understanding  of 
the  problems  we  face  in  many  of  the  countries  where  we 
operate,  those  tasks  have  become  smaller,  as  a  result  of  the 

activities  we've  engaged  in. 
We  had  an  opportunity  in  1972  to  sponsor  some  tennis, 

and  that  has  helped  to  get  our  name  known  in  about  fifty  or 
sixty  countries  for  a  relatively  small  cost.  We  feel,  now,  that 
the  commercial  reasons  for  this  sponsorship  are  exhausted 
and  it  is  probably  going  to  come  to  an  end  before  long. 
Also,  the  fact  that  our  results  were  so  bad  in  1975  probably 
gives  us  a  lot  of  otherwise  free  publicity  to  get  our  name 
known  for  quite  a  number  of  years  to  come. 

But  forgive  me,  to  measure  his  performance,  1  have  to 

say,  in  his  presence,  that  it's  been  very  good  to  date. 
Voice:  You  mentioned  that  the  basis  of  good  communica- 

tion, corporate  communication,  could  relate  to  the  aims 
and  policies  of  the  company.  1  wonder  how  those  are 
communicated  to  your  various  publics,  and  what  is  the 
timetable,  how  do  you  evaluate  those  and  how  quickly? 
Dunlop:  Well,  1  think  these  are  very  difficult  to  evaluate. 
What  I  was  trying  to  say  was  that  the  way  we  go  about 
doing  the  things  we  do  in  communication  and,  indeed,  in 
such  advertising  as  we  do,  is  related  to  the  aims  of  the 
company.  Now,  one  of  the  things  we  try  to  do  is,  we  try  to 
be  a  good  citizen  in  each  of  the  countries  in  which  we 

operate.  Sometimes  it's  quite  difficult.  But  the  man  in 
charge  of  that  particular  company,  who  may  be  beset  with 
all  kinds  of  obstacles  and  difficulties  and  rules  that  he 

might  ignore  or  break— he  knows  that  the  company's 
policy  is  to  be  a  good  citizen. 

So  when  confronted  with  this  situation  he  will  come 
and  talk  to  us,  or  to  one  or  another  of  my  friends  in  London, 
and  try  to  decide  how  to  remain  in  business  in  that  country, 
and  be  a  good  citizen.  Now,  it  may  not  be  possible  to  do  this 
and  we  may  decide  to  come  out. 

The  trouble  1  find  with  so  much  of  this  activity  of 
communication  is  that  measurement  is  subjective,  99  times 
out  of  100,  and  what  we  do  is  simply  to  discuss  among 
ourselves,  our  American  management,  our  Australian 
management,  our  British  management,  whether  they  feel 
that  what  is  being  done  is  of  benefit  to  them,  and  whether 
the  return  is  worth  the  cost. 

We  have  this  difficulty  because  we're  not  advertising  to 
sell  goods.  We  are  advertising  to  establish  our  case,  and  our 
case  is  somewhat  varied  in  different  places.  We  are  adver- 

tising or  promoting  the  company's  name,  because  in  so 
many  places,  up  until  recently,  the  name  was  just  not 
widely  known. 

Now,  to  be  the  twenty-fifth  or  the  twenty-fourth 
company  in  the  U.S.  insurance  league  and  not  be  known 
outside  the  lawyers  and  investment  bankers  and  Wall 
Street,  we  do  not  think  is  a  good  thing.  Our  aim  has  been  to 
correct  this  situation.  1  think  we've  had  a  certain  amount  of 
success.  How  to  measure  it,  1  don't  know.  Victor,  you  are 
very  much  more  skilled  in  this  than  me.  Would  you  like  to add  anything? 

Head:  We  do  business  in  more  than  a  hundred  countries. 
In  each  of  them  the  communication  problems  are  different 
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and  the  objectives  may  also  differ.  When  you  ask  us  how  do 
we  measure  the  effectiveness  of  a  particular  campaign,  1 
think  you  also  have  to  consider  the  particular  problems  in 
the  States,  where  we  operated  under  various  names.  So  one 
of  the  steps  we  took  was  to  use  Commercial  Union 
Assurance  as  the  umbrella  name  and  bring  the  other 
companies  under  that  umbrella.  So  obviously  that  had  to 
be  effective,  because  people  referred  to  us  as  Commercial 
Union  Assurance  rather  than  one  or  another  of  the  names.  1 
think,  in  that  respect  of  identification,  we  are  succeeding. 
Mr.  Swearingen  can  give  you  some  recent  examples. 
Swearingen:  Of  all  of  the  industries  operating  in  the  U.  S,  1 
think  the  insurance  industry  has  poorer  public  relations 
than  any  other.  People  understand  less  about  the  insurance 
business  than  they  do  about  other  businesses.  Over  the 
years,  we  have  tried  to  convince  ourselves  that  this  really 
isn't  so.  But  we  insurers  have  been  noted  for  the  fine  print 

in  our  policies  and  such;  and  sometimes  there  doesn't  seem 
to  be  any  possibility  of  a  person  understanding  what  the 
policies  are. 

We  are  facing  this  issue.  One  thing  that  impressed  me 
about  this  type  of  meeting  is  that  communication  is  vital  to 
your  businesses  and  its  more  vital  to  our  business.  Since 

we've  had  a  change  in  management  in  recent  days,  we've 
determined  that  we  would  try  to  overcome  this  image, 
ourselves,  as  Commercial  Union,  and  as  an  industry.  We 
have  established  in  our  U.S.  operations  a  public  affairs 
unit,  under  which  we  plan  to  go  into  all  sectors  of  the 
country  through  our  agents.  The  insurance  agent  in  most 
towns  is  a  responsible  individual.  He  is  usually  highly 
regarded  as  one  of  the  men  who  are  active  in  their 
communities.  I've  been  with  them,  in  and  out  of  the  various 
towns  over  the  country,  for  many  years,  and  1  know  that 
they  are  usually  widely  respected.  We  want  to  go  with  them 
into  civic  and  social  clubs,  and  tell  people  about  the 
insurance  business,  and  let  them  know  how  they  pay 

premiums,  what  happens  to  their  premiums— that  when 
someone  has  a  $5  million  award  as  a  result  of  some  injury, 
in  time  this  comes  back  into  the  insurance  rate  and  they 

pay  the  fare. 
It's  easy  for  someone  to  receive  the  award,  but  if  he 

understands  at  the  time  that  he  has  to  pay  as  a  result  of 

it— this  is  one  of  the  things  we're  doing. 
The  other  thing  we,  ourselves,  are  doing  through  our 

current  agency  system,  is  that  this  year,  through  our 
regional  and   branch   offices,   we  are  holding  operation 

communication  meetings,  with  all  of  our  agents  through- 
out the  country.  1  have  spoken  thus  far  to  about  1,500  and 

expect  to  speak  to  another  1,000,  which  will  be  about  half 
of  our  agents,  before  the  end  of  our  sessions  this  year.  We 
go  to  these  people  and  explain  to  them  what  we  did  last 

year. 

Most  of  you  are  aware  of  the  action  taken  by  Com- 
mercial Union,  which  was  rather  drastic,  but  vital  to  our 

survival  and  to  our  continuing  to  provide  a  stable  market  to 
those  agents  who  were  concerned  enough  about  us  to  try  to 
write  profitable  business.  We  have  now  gone  to  these 
agents  to  tell  them  what  we  did,  why  we  did  it,  what  our 
plans  are  for  the  future,  and  to  give  them  a  feel  of  what  we, 
as  Commercial  Union,  can  be  in  their  future.  At  the  same 
time,  contrary  to  what  some  companies  do,  we  give  them 
an  hour  or  so  to  tell  us  what  they  think  of  us.  And  we  think 
this  is  good. 

In  fact,  we  have  gone  to  the  length  of  planting  a  person 
among  them  to  ask  a  question  or  two,  to  give  us  a  bad  time 
about  some  aspect  of  our  business,  so  that  they  feel  free  to 
talk.  This  is  a  big  problem  in  any  business,  to  get  people  to 
express  themselves  and  be  frank.  That  has  been  one  of  my 
bones  of  contention  throughout  my  experience  in  busi- 

ness, the  importance  of  encouraging  people  to  say  what 
they  think,  and  then  to  be  willing  to  accept  it. 

1  feel  that  we've  made  tremendous  inroads.  There's  one 
thing  that  impresses  me— about  95  percent  of  the  people 
invited  to  these  meetings  have  attended,  and  this  tells  me 

that  they  realize  the  need  for  better  communication.  It's 
been  highly  successful. 
Voice:  Mr.  Dunlop,  can  you  describe  for  us  the  quality  of 
the  financial  press  in  the  United  Kingdom  as  compared  to 
the  United  States 
Dunlop:  When  you  have  bad  results  they  kill  you,  and 
when  you  have  good  results,  they  kill  you.  {Laughter)  One 
of  the  things  1  do  is  to  see  the  five  or  six  leading  British 
newspapers  when  we  publish  our  quarterly  results,  and  we 
go  to  a  great  deal  of  trouble  to  answer  their  questions.  The 
standard  of  financial  journalism  in  Britain,  there  is  no 
doubt,  is  a  great  deal  better  than  it  was,  but  basically, 
newspapers  are  out  for  news.  Journalists  have  to  sell  papers 
and  the  financial  condition  of  the  newspaper  industry  in 
Britain  is  somewhat  dicey.  So  they  want  to  get  the  circula- 

tion up  People  like  us,  two  months  ago,  were  manna  from 
heaven. 
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How  to  ChangeKbur  Name  Without 
Losii^llbiir  Identity 
John  F.  Boomer 
Director  of  Advertising,  United  Technologies  Corporation 

Ray  Gaulke 
President,  Marsteller  Inc. 

Boomer:  (Film  shown)  As  you  have  seen  in  that  glimpse  of 
history.  United  Technologies  has  had  its  beginnings  in 
aviation,  and  became  well  known  as  United  Aircraft.  That 
name,  in  fact,  was  one  of  the  synonyms  for  aviation  for 
more  than  four  decades.  At  one  time,  it  included  not  only 
the  present  aerospace  divisions  that  you  saw  on  the  screen, 
Pratt  &  Whitney  Aircraft,  Sikorsky  Aircraft,  and  Hamilton 
Standard,  but  hard  to  believe  though  it  may  be,  some  of  the 
other  giants  of  aviation:  Boeing,  Northrop,  Chance  Vought, 
United  Air  Lines  were  all  once  a  part  of  our  company,  then 
known  as  United  Aircraft  &  Transport  Co.  Today  we  have 
more  than  130,000  employees,  working  for  six  divisions 
and  six  principal  subsidiaries.  And  we  do  operate  more 
than  170  plants  in  the  U.  S.  and  overseas-and  maintain 
marketing  representation  throughout  the  world.  The  com- 

pany moved  through  the  early  years  of  aviation  to  World 
War  II,  a  period  that  saw  aviation  boom.  United  Aircraft 
and  its  divisions  grew  to  meet  the  incredible  demand  for 
Pratt  &  Whitney  Aircraft  air-cooled  engines,  Hamilton 
Standard  propellers,  and  the  famous  gull-wing  Chance 
Vought  Corsair.  Sikorsky  helicopters,  flown  first  in  1939, 
saw  very  little  use  in  World  War  II.  But  the  famous 
Sikorsky  flying  boats,  proven  in  transoceanic  service 
before  the  war,  joined  the  service. 

After  World  War  II  came  the  jet  age  and  United  Aircraft 
was  just  as  much  a  part  of  that  new  world  of  flight  as  it  had 
been  in  the  piston  age.  United  Aircraft  provided  the  engine 
power  for  the  new  supersonic  fighters  of  the  U.S.  Air  Force 

and  U.S.  Navy  that  began  flying  in  the  1950's,  and  the  first 
intercontinental  strategic  jet  bombers,  the  B-52's,  and  their 
jet  tanker  support  fleet,  and  then  the  commercial  jets  of 

today  that  you're  familiar  with-707's,  DC-8's,  727's,  DC- 
9's,  Caravelles,  737's,  and  recently  the  great  747's  and  the 
most  modern  of  military  aircraft,  the  F-14's,  the  F-15's,  and 
the  new  F-16's.  All  are  powered  by  Pratt  &  Whitney 
Aircraft  engines. 

And  United  Aircraft  became  a  part  of  the  space  age, 
too— a  big  part,  with  its  RLlO  liquid  hydrogen  space 
engines  for  Centaur,  its  great  strap-on  boosters  for  the 
Titan  IIl-C,  the  Apollo  fuel  cell,  and  the  backpack  that 
provided  life  support  for  men  on  the  moon. 

United  Aircraft  was  a  major  name  in  aerospace.  With 
this  solid  aerospace  history,  we  had  become  increasingly 
concerned,  in  recent  years,  over  the  inappropriateness  of 
our  United  Aircraft  name.  It  no  longer  reflected  all  that  we 
are  and  all  that  we  do.  The  word  "aircraft"  in  our  name 
identified  us  as  a  company  engaged  in  designing  and 
building  products  for  flight.  We  are  that,  to  be  sure,  but  we 
are  more  than  that.  Our  business  interests  span  important 
industrial  and  commercial  markets— electrical  power  gen- 

eration and  transmission,  elevators  and  escalators,  elec- 
tronics, communication,  marine  propulsion,  appliance  and 

automotive  systems,  laser  technology,  automotive  diag- 
nostics and  controls,  and  other  fields  of  activity  requiring 

products  of  high  technology. 
By  our  corporate  name,  we  were  not  recognized  for 

what  we  are,  or,  even  more  important,  for  what  we  are 
rapidly  becoming.  In  May  1975  our  shareholders  approved 

management's  recommendation  to  change  our  name  to  fit 
our  future,  from  United  Aircraft  to  United  Technologies. 

By  retaining  the  word  "United"  in  our  new  name,  we  kept 
an  identifying  bridge  to  our  proud  past.  The  word  "Tech- 

nologies" underlines  our  technical  heritage  and  links  it 
firmly  to  our  future. 

And  now  Ray  Gaulke  will  tell  you  how  Marsteller 
entered  the  picture  at  an  exciting  time,  when  our  objective 

became  one  of  "seating"  the  new  corporate  name. 
Gaulke:  When  we  became  United's  agency  in  January  of 
'74,  the  initial  assignment  was  divisional  advertising,  so 
this  is  where  we  first  went  to  work.  Although  the  divisions 
participated  in  the  early  agency  selection  process  to  a 

degree,  they  didn't  see  the  agency's  final  presentation,  so 
United's  corporate  staff  wisely  suggested  that  we  make  our 
final  new  business  presentation  to  every  division. 

This  made  divisional  management  more  aware  of  our 
capabilities  and  served  as  a  good  introduction  to  the 
agency.  After  this,  we  went  into  each  division,  to  find  out 
what  they  made,  their  various  strengths.  While  finishing 
up  our  divisional  audits,  we  had  meetings  with  the  cor- 

porate communication  people  to  explore  the  company's communication  desires. 
We  met  with  Chairman  and  President  Harry  Gray  and 

his  senior  management  staff  to  get  their  views  on  how  the 
corporation  should  be  positioned.  We  were  pleased  to  find 

that  among  Mr  Gray's  degrees  was  one  in  journalism,  and  I 
think  it's  very  unusual  to  find  a  chief  exectuve  officer  who 
understands  and  appreciates  communication  as  Mr  Gray 
does.  We  also  found  that  his  senior  staff  understood  the 

value  of  corporate  advertising.  We  found  that  the  com- 

pany's point  of  view  was  that  corporate  advertising  should 
be  structured  to  specific  corporate  objectives  and  should 
be  related  very  strongly  to  the  products  that  the  company 
made. 

At  that  first  meeting,  we  talked  about  the  misconcep- 
tions that  some  members  of  the  financial  community  and 

investors  had  about  the  company,  and  the  need  to  get  it 
better  known  for  what  it  was  becoming,  rather  than  for 
what  it  had  been.  It  was  a  major  industrial  product 
company  involved  in  the  development  and  management  of 
high  technology  businesses  serving  many  markets. 

We  were  told  that  the  company  was  considering  a  name 
change.  There  were  two  schools  of  advertising  thought 
about  when  to  renew  corporate  advertising,  which  had 

been  suspended.  One  school  held  that  corporate  advertis- 
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ing  should  begin  immediately  to  pave  the  way  for  the  name 
change  and  to  give  it  credibility.  Frankly,  that  was  our 
school  of  thought,  because  we  wanted  to  get  things  started 
quickly.  We  also  felt  that  name  changes  can  take  a  consid- 

erable length  of  time  and  it  would  be  best  to  do  a  campaign 
that  would  run  first  under  the  old  name,  United  Aircraft, 
and  then  change  over  to  the  new  name.  The  other  school  of 
thought  held  that  the  program  should  wait  for  the  name 
change  and  then  go  all  out.  That  school  prevailed. 

So  while  the  name  change  was  being  considered,  the 
agency  was  instructed  to  develop  a  campaign  to  position 

the  company  even  though  at  that  moment  we  didn't  know 
the  new  name.  We  assumed  that  any  new  name  could  work 
with  our  strategy.  A  meeting  was  arranged  with  the 

company's  corporate  identity  and  design  consultant.  You 
can  just  imagine  the  lack  of  eagerness  of  our  creative  staff 
to  show  our  proposed  advertising  to  corporate  identity 
consultants!  But,  it  turned  out  very  nicely.  They  even  liked 
our  creative  Approach  and  we  continued  to  work  closely 
with  them. 

During  this  meeting,  we  were  told  the  new  name, 
shown  the  new  graphic  symbol,  the  logotype,  and  the 
identification  manual  detailing  its  use.  Although  the  name 
did  not  yet  have  final  shareholder  approval,  it  did  have  top 
management  support.  Then  we  developed  our  strategy,  a 
two-phase  program.  We  recommended  that  there  should 
be  a  short-burst  name  announcement  phase,  to  be  fol- 

lowed by  a  multi-market  program  with  the  objective  of 

"seating "  the  new  name,  and  properly  positioning  the 
company. 
Boomer:  The  announcement  phase  was  in  May  and  June 

1975.  Our  objective  was  to  "seat  the  corporation's  new 
name  and  ever  widening  capabilities  and  interests  among 
selected  target  audiences,  in  order  to  influence  favorably 

the  sale  of  the  corporation's  securities,  and  influence 
favorably  the  sale  of  the  corporation's  products  and  serv- 

ices." We  had  several  well-defined  target  audiences.  The 
financial  community  was  important  to  us,  as  were  our 
shareholders  and  prospective  shareholders.  Obviously,  we 
were  interested  in  alertmg  the  customers  of  all  the  divi- 

sions of  the  corporation,  and  prospective  customers.  These 
were  our  primary  target  audiences. 

In  addition,  we  had  a  secondary  grouping  very  impor- 
tant to  us:  government  officials,  employees,  prospective 

employees,  media,  suppliers,  subcontractors,  community 
and  business  neighbors,  acquisition  prospects,  and  educa- 

tors. These  were  the  target  audience  groups  that  we  set  out 
to  reach. 

One  of  our  objectives  was  to  begin  to  design  and  then 
project  a  family  resemblance  for  all  of  our  divisions  and 
subsidiaries  so  that  when  they  signed  their  names  there 
would  be  some  commonality.  This  was  new  for  use. 

Here  are  just  a  few  advertisements  from  various  divi- 
sions mainly  to  show  you  how  they  now  sign  their  names. 

(Series  of  dtviswnal  advertisements  shown,  with  the  new  logo 
design,  and  the  commonality  of  corporate  signatures  demonstrated! 

in  the  announcement  phase,  the  first  thing  was  this 
full-page  advertisement  which  appeared  in  newspapers 
around  the  world,  saying:  "The  shareholders  of  United 
Aircraft  are  pleased  to  announce  that  they  have  changed 

the  company's  name  to  United  Technologies  Corporation, 
for  a  lot  of  obvious  reasons."  And  then  we  showed,  in 
pictures  and  captions,  what  those  obvious  reasons  are.  The 
fact  that  we  are  a  company  whose  world  has  widened 
beyond  just  that  of  flight,  that  we  are  into  many  industrial 

and  commercial  products,  but  with  no  lack  of  dedication  to 
flight  products.  We  showed  our  financial  results  over  the 
last  decade  in  the  box  at  the  lower  right— sales,  net  income, 
and  business  backlog  growth  over  the  last  ten  years. 

Our  new  name  is  prominent,  and  across  the  bottom  we 
listed  all  divisions  and  subsidiaries  so  you  could  see  all  the 
members  of  the  corporate  family. 

This  was  the  opening  announcement.  In  addition,  we 
ran  this  advertisement  in  financial  newspapers.  It  is  on  a 
background  of  the  stock  tables,  and  shows  that  United 
Aircraft  is  now  listed  in  the  stock  table  between  U.S. 
Tobacco  and  Unitel,  because  United  Aircraft  is  now  United 
Technologies  Corporation,  ticker  symbol,  UTX.  We 
reprinted  this,  mailed  it  out  to  17,000  members  of  the 
financial  community,  and  got  some  good  mileage  out  of  it. 

In  addition,  we  did  something  slightly  different  from  a 
media  standpoint.  Many  of  the  financial  and  business 
people  in  the  New  York  commuter  area  are  important  to  us, 
of  course.  Literally  thousands  of  them  pass  through  the 
New  York  commuter  terminals  and  stations  each  day  on 
their  way  to  and  from  work.  So  we  took  a  series  of  signs 
like  these  in  the  area.  At  virtually  every  terminal  and 

station  we  said,  "Hi,  Wall  Street,  United  Aircraft  is  now 
United  Technologies,  so  our  new  ticker  symbol  is  now 

UTX."  We  did  the  same  in  Chicago,  another  major  com- 
muter market,  with  "Hi,  LaSalle  Street,"  and  used  these 

attractive  signs  in  San  Francisco,  saying  "Hi,  Montgomery 

"If  you're  going  to  goof,  goof  with  class." 
Street,  United  Aircraft  is  now  United  Technologies,  so  3ur 

new  ticker  symbol  is  UTX."  And  finally,  we  posted  right 
outside  the  front  doors  of  six  of  our  major  customers,  signs 

like  these:  "Hi,  McDonnell  Douglas,  Pratt  &  Whitney 
Aircraft  is  now  a  division  of  United  Technologies,  because 
that's  the  new  name  for  United  Aircraft."  We  had  fun  with 
this  one,  and  that's  why  I've  shown  it  to  you,  because  some 
of  you  will  recognize  that  McDonnell  Douglas  has  made  a 
great  effort  over  the  years  to  keep  people  from  ever  putting 
a  hyphen  in  their  name.  The  sign  painter  got  carried  away 
and  put  a  hyphen  in.  In  the  next  mail  we  received  a  copy  of 
their  graphics  manual  where  on  its  cover  is  a  verse  which 

says:  "In  print,  it's  proper  that  you  mate  us,  but  as  you 
praise  us  or  berate  us,  kindly  never  hyphenate  us." 

If  you're  going  to  goof,  goof  with  class. 
This,  incidentally,  is  the  view  out  of  Mr  McDonnell's office  window.  And  finally,  from  the  advertising  program 

itself,  we  received  35,000  requests  for  our  annual  report, 
up  substantially  from  the  number  requested  in  the  last  two 
years,  reflecting,  we  believe,  an  increased  interest  in  the 
company. 

So  this  was  the  announcement  phase,  and  now  Ray  will 
move  you  into  the  multi-market  phase. 
Gauike:  The  multi-market  phase  had  several  objectives. 
We  wanted  to  explain  why  the  name  change  was  made.  We 
wanted  to  demonstrate  that  the  company  was  truly  very 
strongly  positioned  in  the  technology  business  now.  We 
think  simplicity  is  very  important  and  so  we  recommended 
and  then  used  a  very  simple  headline  to  explain  the  name 

change,  which  said,  "It  took  a  lot  of  technology  to  change  a 
name  like  United  Aircraft."  And  then  we  simply  used  a 
subhead,  which  said,  "Because  we're  now  a  multi-market 
company,  our  old  one-market  name  no  longer  fits."  We added  illustrations  of  the  major  market  areas  that  we  were 
involved  with— automotive,  communication,  power  gener- 

ation, flight— and  this  is  the  way  the  ad  went  together  We 
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used  subheads  alongside  each  one  of  those  illustrations  to 
give  a  little  more  detail  about  each  one  of  those  divisions. 
So  that  was  the  way  the  introductory  ad  put  all  the 
technologies  together.  Then  we  prepared  ads  on  each  of  the 
technologies.  This  is  one,  for  example,  on  power  genera- 

tion. This  is  one  on  communication,  and  this  is  one  on 

automotive.  We  did  not  want  United  Technologies'  aero- 
space customers  to  feel  that  the  company  was  de-empha- 
sizing that  part  of  its  business.  Far  from  it.  So  an  all-flight 

version  was  prepared  and  run  in  markets  reaching  United's 
aerospace  customers.  We  developed  some  one-page  ver- 
sions. 

International  advertising  was  a  very  important  part  of 
our  communication  program.  Obviously  we  were  inter- 

ested in  telling  the  story  to  United  Technologies'  customers 
overseas,  and  the  format  adapted  well  to  translation.  We 
had  to  use  some  seventy-two  publications  in  nine  different 
languages,  and  since  translation  was  going  to  be  a  problem, 
we  developed  a  format  which  accommodated  it  very  well. 
Boomer  Well,  as  we  got  down  to  fall,  we  wanted  to  know 
how  we  were  doing  out  there.  We  wanted  to  know  if  our 
message  was  really  coming  across  and,  if  not,  how  should 
we  modify  and  strengthen  it.  So,  very  early  in  the  game,  we 
called  in  Yankelovich,  Skelly  and  White,  whose  credentials 
are  strong  in  corporate  identity  measurement.  We  sent 
them  into  the  field  to  take  a  look  at  our  two  most  important 
audiences,  the  financial  community  and  customers. 

"...98  percent  of  the  financial  community 
knew  that  we  had  changed  our  name  from 

United  Aircraft  to  United  Technologies." 
We  prepared  for  them  a  list,  drawn  from  each  of  our 

divisions,  of  a  specified  number  of  names  of  people  who 
were  most  important  to  our  company.  The  names  were 
drawn  from  our  own  records,  from  the  financial  commu- 

nity, and  from  customer  groupings.  Yankelovich  used 
those  names,  plus  some  of  their  own,  to  go  into  the  field  to 
do  some  personal  interviewing.  The  objective  was  to  learn 
if  certain  identified  groups  of  people  knew  that  we  had 
changed  our  name,  from  what  to  what,  and  why,  on  an 
unaided  recall  basis. 

The  results,  which  I'll  show  you  on  this  slide,  will 
probably  surprise  you  as  much  as  they  surprised  us;  and  as 
much  as  they  surprised  Yankelovich:  98  percent  of  the 
financial  community  knew  that  we  had  changed  our  name 
from  United  Aircraft  to  United  Technologies. 

The  Yankelovich  people  tell  us  this  was  a  very  strong 
result  in  a  very  short  period  of  time. 

When  asked  why  they  thought  we  had  changed  our 

name,  90  percent  of  the  interviewees  said  "to  portray 
current  diversification  and  to  show  that  we  were  not  just 

aircraft."  The  very  message  that  we  were  trying  to  pound home,  the  fact  that  our  world  had  widened,  that  we  were 
active  in  commercial  and  industrial  markets  as  well  as 

flight. 
Here  are  just  a  few  of  the  comments.  From  the  financial 

community:  "People  looked  at  them  as  aircraft  alone,  and 
ignored  their  diversification  into  other  areas." 

"To  identify  the  company  as  having  broader  product 
line  and  not  solely  related  to  defense." 

"The  name  was  changed  to  get  away  from  the  idea  of  a 
one-product  company,  though  it  was  a  respected  name." 

"The  old  name  was  not  completely  descriptive."  "They 
are  no  longer  just  an  aircraft  company;  they  are  now  into 

many  other  areas,  so  the  name  United  Aircraft  would  be  a 

misnomer." "The  name  change  was  to  better  define  the  company, 

although  it  is  still  mostly  aircraft." 
"Essex  and  other  activities  diversified  and  broadened 

their  markets." "Obviously,  Technologies  is  a  more  encompassing 
term,  gets  away  from  the  one-product  image." And  from  our  customers,  much  the  same  kind  of 
comment: 

"To  establish  themselves  as  the  leading  supplier  in 
industries  other  than  aircraft  and  aerospace." 

"They  are  going  into  markets  beyond  aircraft,  broad- 
ening their  base,  although  they  are  still  primarily  in  aircraft 

and  engine  manufacture." 
"The  name  change  suggests  that  they  want  to  indicate 

their  capabilities  for  serving  broader  markets  than  just 

aircraft." 

So  it  seemed  to  us,  as  we  drew  to  the  close  of  1975,  that 
maybe  now  we  did  not  need  to  shout  quite  so  loudly  that 
we  had  changed  our  name.  Research  showed  that  we  had 
made  our  point.  People  seemed  to  have  that  message,  and 
now  our  problem  was  to  begin  to  tell  them  more  about  why 
we  changed  our  name,  and  to  make  it  meaningful. 

Here's  how  we  have  modified  our  approach  for  1976— 
how  we  moved  from  the  straight  name-change  message. 

Our  objective  for  1976  is  "to  continue  to  explain  and 
simplify  (very  key  phrase)  the  corporation  to  growing  and 
changing  target  audiences,  in  order  to  influence  favorably 

the  sale  of  the  corporation's  securities,  and  influence 
favorably  the  sale  of  the  corporation's  products  and  serv- 

ices." After  extensive  discussion  with  our  top  management 
people,  these  are  the  strategy  points  that  we  are  weaving 
into  our  communication  messages.  Not  only  advertising, 
but  all  communication  messages  coming  out  of  the company. 

We  want  to  show  that  we  will  continue  to  be  a  strong, 
results-oriented  company.  We  want  to  show  that  we  are 
easy  to  understand  and  are  not  complicated  and  difficult. 
Our  many  product  lines  fall  neatly  into  three  basic  cate- 

gories—power, industrial,  and  systems.  Technology  is  our 
basic  strength  and  we  want  to  demonstrate  that  this  is  so.  It 
is  the  common  denominator  of  everything  we  do,  and 
managing  technology  is  our  business.  We  make  technology 
work,  and  in  many  ways,  and  we  will  show  interesting 
examples  in  our  communication  messages  of  the  tech- 

nologies we  are  involved  with.  And,  finally,  we  want  to 
show  that  we  do  get  results.  Now,  with  these  as  the  main 
points  we  want  to  drive  home  in  explaining  why  we 

changed  our  name  and  what  we're  doing,  Ray  will  show 
you  how  we've  woven  that  into  our  advertising. 
Gaulke:  I  think  the  key  was  to  simplify  as  much  as 

possible,  and  so  again  we  used  a  simple  headline,  "High 
technology  is  our  basic  strength;  managing  it  is  our  busi- 

ness." We  again  used  a  strong  corporate  and  name  illustra- 
tion, with  all  of  the  divisions  listed,  and  again  we  used 

illustration  to  support  our  message.  This  time,  to  simplify, 
we  talked  about  power,  for  example.  And  one  part  of  the  ad 

says:  "Power-generating  it,  distributing  it,  applying  it,  a 
growing  outlet  for  our  technologies  in  products  like  indus- 

trial and  marine  "gas  turbines  and  fuel  cells,  now  under 
development  by  our  Power  Systems  Division." 

We  talked  about  the  systems  end  of  United's  business: 
"Systems  for  flight  are  an  important  category.  Our  Hamil- 

ton Standard  Division  makes  the  pressurization  and  air- 

conditioning  system  used  in  the  Boeing  747's  and  Lock- 
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heed  L-lOll's."  In  the  industrial  area,  we  talked  about 
controls:  "Industrial  controls  reflecting  precision  engi- 

neering and  manufacturing  are  a  major  and  growing 
market  for  us.  The  controls  for  this  microwave  oven  come 

from  our  Essex  group." Now,  we  also  wanted  to  be  very  specific  about  this 
business  of  making  it  work,  and  so  we  devoted  equal  space 

to  results,  where  we  said,  "By  uniting  basic  technologies  we 
have  accomplished  these  results.  They  give  us  a  solid 

foundation  for  constructive  growth."  That's  the  way  the  ad 
looks  all  together,  with  the  various  parts. 

At  the  bottom,  it  says,  "Tune  in  Sundays  to  Meet  the 
Press  on  NBC  Television,  sponsored  by  United  Technolo- 

gies." 

As  an  agency  we  feel  that  print  is  the  primary  medium 
for  corporate  advertising,  but,  with  a  good  program  going 
in  print,  we  felt  we  should  look  seriously  at  other  media, 
too. 

Now,  since  this  was  an  election  year,  with  heavy 
interest  in  the  political  scene,  we  decided  to  buy  spon- 

sorship of  "Meet  the  Press."  This  is  a  program  with  a 
presumed  viewing  audience  that  nicely  complemented  our 
print  schedule,  plus  very  heavy  viewership  in  Washington, 
D.C.— an  area  of  considerable  importance  to  United  Tech- 

nologies Corporation,  of  course. 
Here  are  two  of  the  commercials  —sixty-second  com- 

mercials, in  this  case.  Simple,  direct,  and  consistent  with 
the  print  message.  And  although  it  would  have  been  easier, 
and  perhaps  more  dramatic,  to  cover  only  one  part  of 

United  Technologies'  business  at  a  time  in  these  commer- cials, it  was  felt  that  because  of  our  limited  television 
exposure  we  should  really  tell  a  complete  story  each  time. 
So  here  are  two  commercials  where  we  highlight  three 
units  of  the  company  in  each  commercial: 

First— "Meet  the  Press  is  brought  to  you  today  by 
United  Technologies  Corporation.  To  make  your  travel  as 
dependable  as  you  want  it,  197airlines  depend  on  our  Pratt 
&  Whitney  Aircraft  engines.  In  peak  periods,  nearly  1,500 
of  their  aircraft  throughout  the  world  make  some  20,000 
take-offs  in  a  single  day. 

"To  show  what's  wrong  with  your  car  and  what's 
needed  to  fix  it,  car  dealers,  garages  and  gas  stations  use  our 

Autosense  engine  analyzer  It's  an  electronic  computer 
system  that  gives  you  a  printout,  showing  not  only  what's 
wrong,  but  whether  the  repair  has  fixed  the  problem. 

"To  help  you  cook  in  minutes,  Amana  uses  our  com- 
puterized controls  on  its  Touchmatic  Radarange  Micro- 

wave Oven.  It  thaws  frozen  food,  holds  it  to  the  right 
moment,  cooks  it  precisely,  and  with  a  quiet  beep,  tells  you 

that  it's  ready  to  enjoy. 
"We're  the  technologies  of  Pratt  &.  Whitney  Aircraft, 

Hamilton  Standard  and  Essex,  three  units  of  United  Tech- 
nologies. High  technology  is  our  basic  strength.  We  make  it 

work  for  you  in  many  ways." 
Second— "Energy.  We  need  so  much.  Yet  new  sources 

like  nuclear  fusion  or  solar  are  years  away.  Meanwhile, 

we're  developing  fuel  cell  power  plants  similar  to  those  we 
built  for  the  Apollo  space  flights,  which  can  generate  up  to 
30  percent  more  electricity  with  little  or  no  pollution. 

"At  the  same  time,  oil  companies  are  searching  for  still 
more  energy.  Without  the  280  mile  range  of  this  Sikorsky 
helicopter,  offshore  exploration  for  oil  and  gas  would  be 
impractical. 

"Keep  talking.  We  hear  your  need  for  trouble-free 
telephone  service.  One  way  to  meet  that  need  is  by  putting 
cables  underground.  This  one  packs  6,600  conductors  into 

a  moisture-proof  unit,  only  four  inches  in  diameter.  We're 
the  technologies  of  Power  Systems  Division,  Sikorsky  and 
Essex,  three  units  of  United  Technologies.  High  technology 
is  our  basic  strength.  We  make  it  work  for  you  in  many 

ways." 

Gauike:  The  title  of  our  presentation  today  was  "How  to 
Change  Your  Name  Without  Losing  Your  Identity,"  and 
since  we've  just  gone  through  that  particular  activity,  we 
thought  it  might  be  interesting  to  share  some  things  we've all  learned  about  name  changes. 

Boomer:  I'm  going  to  take  the  first  four  points.  I  think  the 
first  thing  is  to  attempt  to  develop  a  fast,  efficient  approval 
process  with  corporate  management.  All  of  us  suffer  with 
clearance  processes— and  in  this  particular  name-change 
year,  we  worked  directly  with  our  division  presidents  and 
right  to  our  top  management.  Anything  could  be  cleared  in 
just  as  short  a  time  as  necessary.  We  had  fine  cooperation. 

Second,  keep  key  management  people  informed.  One 
of  the  things  we  did  for  the  first  few  months,  after  the  name 

"One  of  the  reasons  that  we've  had  what  we 
believe  to  be  a  successful  name  seating  pro- 

gram—and the  research  bore  it  out— was  that 

everyone  was  totally  committed  to  it," 
change,  was  to  spend  much  of  our  time  in  front  of 
management  groups,  telling  them  what  the  program  would 
be  and  why.  It  took  a  lot  of  time  to  do  that,  because  we  had 
to  travel  around  the  country  to  do  it,  but  we  felt  it  vital  to  let 
everyone  know  what  the  game  plan  was,  and  what  they 
would  be  seeing. 

Third,  after  doing  that  in  person,  we  mailed  heavily 
inside  the  company.  We  made  a  list  of  some  250  of  our  top 
management  people  and  possibly  used  a  dose  of  overkill. 
We  probably  told  them  more  about  what  we  were  doing 
than  they  really  cared  to  know,  but  we  kept  it  up  and  we 
told  them  what  we  were  doing,  and  why  and  where. 

Fourth,  develop  a  special  effort  in  your  home  town.  If 
we  were  doing  it  again,  we  would  do  more  advertising  in 
our  home  town  area,  and  for  an  interesting  reason.  In  the 
Hartford,  Connecticut,  area,  for  example,  we  have  approx- 

imately 50,000  employees.  Here,  the  company  has  been 
called  "the  Aircraft"  since  the  Thirties.  You  have  a  built-in 
reluctance  to  any  name  change.  Some  of  the  old  stationery 
is  still  being  used,  some  old  signs  are  still  on  a  few 
buildings,  not  all  of  the  trucks  have  been  painted,  many  of 
the  old  symbols  are  still  visible  in  your  home  town,  while 

you're  selling  the  new  name  very  hard  to  the  rest  of  the 
world. 

Cauike:  The  fifth  thing  may  sound  obvious,  but  1  think 
too  few  companies  do  it.  Designate  one  full-time  person  in 
the  company  early  on  to  handle  all  the  inevitable  questions 
and  the  implementation.  United  appointed  a  full-time 
person  about  three  months  before  the  name  change  was 

implemented  and  that's  been  a  full-time  job  for  the  last fifteen  months.  Otherwise,  all  of  the  questions  pile  up  on 

top  management's  desk. Establishing  realistic  timetables  for  implementation  is 
also  a  key  move.  In  this  case,  although  the  name  change 
was  announced  in  May,  1975,  the  division  managers,  the 
profit  center  managers  had  until  January  1,  1976  to  imple- 

ment. That  made  them  very  much  more  enthusiastic  about 
the  program,  because  some  had  thought  that  they  were 
going  to  have  to  change  all  their  signs  and  buildings  and 
letterheads  and  calling  cards,  everything,  the  next  day. 
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When  they  found  out  they  had  eight  months  they  estab- 
lished some  realistic  timetables  and,  frankly,  almost 

everything  was  apcompiished  by  January  1.  Pretty  good. 
When  we  first  heard  that  the  research  was  going  to  be 

done  six  months  after  the  advertising  program  started,  the 
agency  became  very  nervous,  simply  because  we  think 
things  like  that  take  longer.  But  it  did  show  that  we  were  all 
moving  in  the  right  direction,  and  so  helped  to  build 

management's  confidence  in  the  program.  So  I'd  now 
recommend  early  research  in  name-change  advertising 
and  communication. 

Boomer:  The  next  point.  One  of  the  reasons  that  we've  had 
what  we  believe  to  be  a  successful  name  seating  program— 
and  the  research  bore  it  out— was  that  everyone  was  totally 
committed  to  it,  inside,  and  so  lots  of  forces  worked 
actively  together.  The  people  interviewed  by  Yankelovich, 
when  asked  where  they  heard  about  it,  mentioned  the 
advertising.  TTiey  also  mentioned  press  releases,  editorial 

articles  that  they'd  read.  They  had  heard  it  directly  from 
top  management  executives  of  United  Technologies, 
because  many  of  our  people  made  themselves  available 
and  appeared  before  financial  groups.  They  went  out  to 
answer  questions.  They  were  available  to  the  press.  All 
company  forces  worked  on  what  management  regarded  as 
a  critical  objective,  to  get  this  new  name  seated,  and 
everybody  pulled  together. 

I  think  that  is  the  key  if  you  want  to  achieve  sound 
results,  and  quickly. 

Question  and  Answer  Period 

Q:  Your  timing  was  excellent  on  Wall  Street,  but  could  you  give  any 
data  as  to  what  happened  to  the  price  of  the  stock? 
Boomer:  Back  around  April,  when  the  shareholders 
approved  the  name,  1  think  the  stock  was  selling  in  the  low 

40's.  Today  it's  in  the  low  60's. 
Q:  What  happened  to  your  product  advertising? 
Boomer:  It  went  on  just  as  usual.  This  was  a  special 

corporate  program  for  the  new  name.   Divisions  went 
about  their  normal  advertising  activity.  The  only  change 
was  in  working  in  the  new  graphic  identity  and  new  logo 
throughout  all  corporate  and  divisional  advertising. 
Q:  Did  you  find  any  synergism  between  the  two? 
Boomer:  Yes,  very  much  so.  There  was  excellent  coopera- 

tion between  the  two,  between  corporate  and  division. 
Everyone  was  eager  to  do  the  job  right. 
Q:  Do  you  use  just  one  agency,  or  several? 
Boomer:  Marsteller  has  most  of  the  total  account.  We  have 
one  or  two  exceptions,  smaller  divisions  and  subsidiaries. 
But  the  major  divisions  are  handled  by  Marsteller.  We  felt 
that  important,  especially  at  that  time— in  the  year  when  we 
were  just  beginning  to  build  a  family  look,  a  common 

resemblance.   It's  easier  if  you  work  with  one  agency 
handling  the  whole  program. 
Q:  Will  you  continue  to  research  your  communication  program? 
Boomer:  Yes,  we  will.  Probably  yearly.  The  company  is  a 
very  objective-oriented  company  and  everything  is  mea- 

sured. So  we  like  to  measure  our  advertising  results. 
Q:  Was  there  much  resistance  inside  to  the  name  change? 
E^iomer:  Really  remarkably  little.  First,  Chairman  Harry 
Gray  had  made  it  clear  that  it  was  a  major  objective  for  the 
year  and  virtually  everybody  got  behind  the  program. 
There  were,  of  course,  some  individuals  who  had  lived 
with  and  loved  the  old  name  for  a  long  time— but  they 
cooperated,  too. 
Q:  Did  you  have  a  special  budget  for  advertising  the  name  change? 
Did  the  divisions  get  assessed? 
Boomer:  Each  division  has  its  own  advertising  budget,  and 
is  responsible  to  its  division  management  for  that.  The 
major  task  assigned  corporate  advertising  last  year  was  to 
seat  the  new  name.  If  it  had  not  been  that,  the  budget 
would  have  been  invested  with  an  eye  to  some  other 
objective.  The  corporate  budget  was  not  increased  dra- 

matically, just  devoted  totally  to  that  task.  The  divisions 
were  not  assessed  specifically  for  the  program. 



361 

Aesthetics  and  Corpcnrate  Conununicaticms 
John  M.  Diefenbach 

Managing  Director,  Landor  Associates 

Dale  L  Brubaker 
Vice  President.  Landor  Associates 

Diefenbach:  We  feel  almost  everyone  here  in  this  room 

has  had  some  experience  with  "corporate  identity."  Since 
United  Technologies  covered  the  subject  so  thoroughly  in  a 

"how  to"  sense,  we  will  speak  primarihy  to  the  simplistics, 
and  the  changes  in  communication. 

The  title  of  our  speech  is  "Aesthetics  and  Corporate 
Communications,"  or  to  put  it  another  way,  "How  Design 
Affects  (or  should  affect)  the  Day-to-Day  Business  of  the 

Corporation  and  its  Publics."  The  presentations  by  Gor- 
don Dunlop  and  then  John  Boomer  and  Ray  Gaulke  gave 

testimony  to  the  fact  that  our  overall  understanding  and 
ability  to  utilize  corporate  communication  have  come  a 
long  way,  particularly  in  the  last  five  years,  since  the 
inception  of  this  seminar 

Yet,  in  the  same  period,  we've  had  the  debacle  in 
Vietnam,  Watergate,  and  a  general  erosion  of  consumer 
confidence  in  the  business  community.  Corporate  identity 
has  come  under  attack,  and  perhaps  justly  so,  adding  fuel 
to  the  general  criticism  and  distrust  of  business  communi- 

cation in  general. 
In  recent  weeks,  Landor  Associates  has  been  quoted  in 

the  New  York  Times,  Business  VMeek,  the  Oinsfian  Science 
Monitor,  the  AP  and  UPI  on  the  general  subject  of  individ- 

ualism, and  the  need  for  a  reinforcement  of  personality  in 
business.  We  are,  frankly,  very  concerned  about  the  same- 

ness of  things.  Hotel  rooms  look  the  same  (and  as  you 

heard  by  those  air  miles,  we've  been  in  a  good  many  hotel 
rooms);  banks  look  the  same,  supermarkets  look  the  same; 
as  do  many  corporations. 

If  there  is,  in  fact,  heritage  and  individualism  in  many 

of  our  companies,  many  don't  reflect  it  in  their  communi- 
cations. Mary  Wells  Lawrence,  the  advertising  agency 

executive,  recently  made  this  point  in  Marketing  News  She 

said,  "It  is  ironic  that  we  celebrate  the  Bicentennial  during 
one  of  the  most  uncreative  periods  in  our  history.  Our 
resistance  to  change  and  innovation,  a  horror  of  taking 
risks,  of  being  too  different,  of  standing  out  and  being 
criticized  and  an  acceptance  of  mediocrity  seem  to  lie 

heavy  on  all  layers  of  our  society." 
Individualism  in  business  is  a  marketing  necessity. 

Now,  we  all  recognize  that  standing  out  and  being  an 
individual  not  only  are  part  of  our  heritage,  but  must  be 
our  very  survival  in  an  over-communicated  world,  where 
various  publics  are  both  cautious  and  concerned.  Today, 
the  commitment  to  personality  is  not  only  a  right,  but  a 
business  necessity.  Much  has  been  done  by  the  people 
sitting  here  to  develop  strong,  effective  communication 
Much  also  has  been  done  to  add  understanding  to  the 
concept  of  interrelated  communication,  basic  identity 
linked  to  public  relations,  to  advertising,  to  architecture,  to 
interior  design,  and  so  on. 

The  basis  of  our  expertise  is,  naturally,  visually  related 
We  view  all  communication  from  a  short-  and  long-term 
implementation  of  basic  marketing  policy.  Dale  and  I  are 

going  to  speak  to  these  points,  giving  examples  of  changing 

corporate  communication  in  action.  But  first,  we'd  like  to show  you  a  few  slides,  and  then  a  short  film  on  the  subject 
of  changing  business  personality. 
iSlides  begin  here. I 

Personalities  have  been  changing  at  an  accelerated 
pace.  There  was  a  time  when  you  could  tell  a  Ford  from  a 

Cadillac.  It's  hard  to  tell,  now.  And  you  knew  a  paint 
company  symbol  from  a  credit  card  symbol. 

Products  were  represented  by  friends  and  enemies 
alike   Customers  were  friends  of  business  and  associated 

the  product  with  the  maker  that  stood  behind  it. 

The  gap  has  widened  between  the  product  and  the  malcer  and 
the  consumer  and  the  corporation. 

And  through  this  depersonalized  process,  we  have  often 
lost  the  confidence  of  those  we  were  in  business  to  serve. 

Obviously,  we  cannot  go  back,  but  the  professional 
management  of  change  can  re-establish  communication, 

visibility,  and  believability.  Let's  take  a  moment  to  look  at  a 
time  capsule  of  change  and  our  perspective  on  it.  This  is  a 
minor  media  presentation,  a  very  short  film.  lAt  this  point,  a 
film  was  shown! 

We  believe  in  business  personality,  and  this  simple 
visual  expression  says  it  Cotton  is  a  natural  wonder.  It 
grows  from  the  earth 

This  story  began  with  a  marketing  problem.  Landor 
was  retained  by  the  Cotton  Council  through  a  recommen- 

dation by  Booz,  Allen,  Hamilton  to  develop  a  personality 
competitive  with  the  Woolmark  and  polyester  fibers.  It  was 
agreed  that  the  old  cotton  identity  was  pretty  weak.  It  was 

also  agreed  that  cotton  couldn't  match  the  perceived 
properties  of  synthetics,  particularly  on,  say,  ease  of  care. 

Cotton  just  didn't  have  this  property,  as  is  the  case  with 
many  corporations  that  claim  they  are  certain  things  that 
they  are  not. 

roiirtH 
We  decided  to  turn  this  seeming  weakness  into 

strength  and  stress  the  naturalness  of  the  product  Com- 
munication is  simplicity,  straightforward  simplicity, 

necessary  in  this  over-communicated  society. 
Effective  corporate  personality  is  marketable  day  to  day. 

We  believe  in  the  development  of  identity  that  is  not  just 
identity,  but  identity  that  is  promotable-that  has  an 
"echo"  effect  in  day  to  day  marketing.  And  this  ad  plays 
back  "an  earth  sign,  the  symbol  of  purity."  Comments 
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made  by  consumers,  reacting  just  to  simple  design 
research.  We  believe  in  emphasizing  an  individualism  that 
is  already  there,  inherent  in  all  products,  in  all  associations, 
and  in  all  corporations. 

Everyone  knows  the  Weils  Fargo  stagecoach  now,  but 
not  everyone  knows  that  at  the  time  of  their  merger  with 
American  Trust  there  was  a  strong  feeling  for  adopting  the 

name  "American  Trust  Company."  Research  indicated  that 
it  said  bigness,  national.  The  recommendation  was  to  build 
an  identity  around  the  stagecoach  and  the  Wells  Fargo 
heritage.  Everything  was  designed  to  create  a  period  look. 

Why?  Wells  Fargo  couldn't  out-big  Bank  of  America,  the 
No.  1  competitor,  but  Wells  Fargo  could  develop  a  market- 

ing position  and  personality  that  could  be  built  on  through 
the  years  with  retail  marketing  programs  that  stem  from 

the  basic  heritage  of  the  company.  The  "Gold  Account" 
and  the  Wells  Fargo  Reward  are  two  examples. 

^1^ 
isetan 

Isetan  is  the  fourth  largest  department  store  chain  in 
Japan,  with  an  annual  volume  of  $400  million.  On  each  and 
every  Sunday,  250,000  to  300,000  customers  swarm  into 
the  600,000  square  foot  Tokyo  store.  Can  you  picture 

Bloomingdale's  with  that  traffic! 
They  needed  to  develop  a  position  distinct  from  the 

competition.  In  a  country  where  symbolism  and  tradition 
date  back  500  to  1,000  years,  the  decision  to  adopt  a  new 
personality  was,  indeed,  a  difficult  one.  Today,  Isetan  is 
positioned  with  new  Japan.  Landor  counseled  them  on 

every  subject  of  communication,  from-  identity  to  store 
interiors  to  employee-customer  relations  and  morale,  how 
the  telephone  was  answered  and  every  aspect  of  their 
business. 

It  is  a  hard  design  task  to  distinguish  companies  and 
services  that  are  difficult  to  differentiate.  All  of  you  who  go 
to  Hawaii  know  that  it  has  a  distinctive  and  romantic 

personality.  Hawaiian  Airlines  needed  to  find  this  person- ality. 

The  marketing  situation  was  really  a  classic  one.  Two 
regional  airlines  vying  for  feeder  business  from  the  United 

States— Hawaiian  and  Aloha.  Hawaiian's  personality  was 
what  we  call  "airline  traditional"— safe,  but  nondescript. 

To  a  mainlander  coming  in  from  Los  Angeles  on 
United  Air  Lines,  this  translated  into  a  second-rate  airline. 
These  objectives  were  set  with  John  Magoon,  the  president 

of  Hawaiian  Air.  The  word,  of  course,  in  airline  transporta- 
tion is  "safety,"  and  then  the  second  objective  is  safety,  and 

the  third  objective  is  safety,  and  so  on.  In  effect,  Hawaiian 
gambled,  breaking  the  rules,  stressing  sophistication  and 
excitement  over  the  look  of  safety. 

We  sought  the  personality  for  Hawaii  in  the  hibiscus 

flower— in  Hawaiian,  "pualani."  And  the  silhouette  of  a 
Hawaiian  girl.  The  basic  personality  was  supported  with  a 
design  system  evocative  of  the  colors  of  Hawaii.  The  design 
system  would,  of  course,  look  a  little  silly  on  a  snowy 

runway  at  O'Hare  Airport  in  Chicago,  but  it  is  apropos  for 
its  environment.  The  advertising  developed  for  Hawaiian 
builds  off  the  basic  identity,  stimulating  employee  and 
customer  pride. 

A  marketing  system  at  work  is  basic  identity,  connected  day 
to  day  with  advertising  and  promotion,  and  is  of  prime 
importance  in  business  areas  difficult  to  differentiate,  such  as 

corporations. 
Dale  Brubaker  will  now  speak  to  this  point  in  the  corporate 

sector. 
Brubaker:  Thank  you,  John.  The  crisis  in  public  confidence 
exists  in  all  areas  of  our  society,  including  media,  because 
the  media  have  become  concerned  with  sensationalism 

and  "news"  rather  than  being  an  area  where  philosophy 
and  concepts  and  realities  share  equal  time  and  receive 
equal  reader  interest. 

So  the  media  that  we  have  to  communicate  these 

messages  to  our  selected  publics  have  been  jammed  with 
all  kinds  of  communication  chaff  that  make  it  difficult  to 

get  through. 
We  are  at  the  point  where  we  are  thinking  of  media  in  much 
broader  terms. 

I'm  not  criticizing  media  in  the  conventional  sense,  but  to 
communicate  our  corporate  message  today,  we  have  to  use 
all  the  tools  that  are  available  and  coordinate  them  in 

strongly  management-oriented  programs. 

We'd  also  like  to  make  a  point  about  management.  We 
believe  that  management  has  gone  through  a  series  of 
evolutions.  We  had  sales-oriented  management  of  the 
fifties— well  directed  by  those  who  could  move  the  prod- 

uct. In  the  sixties  we  found  people  who  could  put  together 
large  conglomerates,  who  knew  how  to  work  the  tax 
system  to  maximum  advantage,  to  manage  a  different  kind 
of  management  structure. 

In  the  early  seventies  we  found  people  who  could  take 
all  these  acquisitions  and  extensions  and  put  them  together 
to  make  them  work,  and  get  back  to  worrying  about  the 



363 

bottom  line  and  the  declining  market. 

In  the  remaining  part  of  the  seventies  and  into  the  eighties, 
we  will  need  to  find  people  at  the  top  levels  of  our  corpora- 

tions who  are,  in  fact,  communicators  as  well  as  businessmen. 

Unless  we  are  capable  and  find  a  way  to  get  the  story  of 
industry  and  economics,  of  what  makes  our  system  click 

across,  we're  mdeed  going  to  find  ourselves  in  a  hostile 
environment. 

I'm  going  outside  the  United  States  for  a  case  history 
because  of  the  unique  things  we're  learning  from  our 
foreign  projects.  In  some  of  these  environments  where 
socialization  is  deeply  affecting  management  attitudes, 

we're  finding  companies  like  Grupo  Industrial  Alfa,  the 
largest  industrial  complex  in  Mexico,  deciding  to  come  out 
from  behind  the  hacienda  walls  and  publicly  proclaim  who 
they  are,  what  they  are,  what  their  goals  are,  and  how  they 

contribute  to  their  country's  economic  and  social  well- being. 

The  Alfa  group  decided  to  proclaim  their  role  as  a 
model  for  private  initiative  in  Mexico.  This  takes  guts.  One 
of  the  founders  of  this  group  was  assassinated  by  the 
terrorists  two  years  ago  on  the  anniversary  date  of  the 
revolution.  By  becoming  publicly  visible,  management 
also  becomes  publicly  vulnerable. 

Alfa  management  philosophy  is  an  interesting  blend 
of  socialistic  and  capitalistic  ideology.  The  group  is  totally 

concerned  with  their  employees'  social  and  economic  and 
cultural  progress.  With  all  their  social  programs,  they  still 
have  the  highest  profit  ratio  of  any  company  in  Mexico, 
one  we  would  all  be  proud  of 

Our  project  for  this  group  was  to  develop  a  total 
communication  program  to  introduce  Alfa  to  the  world, 
both  in  Mexico  and  in  the  other  well-established  industrial 
nations.  Alfa  is  interested  in  joint  ventures  in  many  of  its 
defined  growth  areas  with  other  multinational  firms. 

In  these  programs  we  can  work  with  management  and 
identify  what  publics  are  important  to  them  and  then 

design  targeted  programs  to  communicate  management's 
message  to  their  key  audiences  This  holding  company  is 
not  important  to  a  great  many  people.  Alfa  determined  that 
at  the  moment  it  was  important  to  500  key  financial  and 
government  officials,  both  in  Mexico  and  outside  of  Mex- 

ico, in  the  major  money  markets. 
Our  job  was  to  find  the  most  effective  way  of  reaching 

those  500  people  First  we  provide  tools  to  make  these 
personal  contacts  as  meaningful  as  possible  We  supply 
audiovisual  backup  presentations,  and  other  aids  that  will 
help  make  high  level  personal  meetings  more  effective. 

The  facilities  are  important,  because  eventually  these 
contacts  will  come  to  Monterrey  and  want  to  see  what  it  is 

that  Alfa's  management  is  talking  about.  We  maximize 
these  visits.  Guests  are  impressively  met  at  the  airport. 
They  are  greeted  and  programmed  so  that  the  meetings 
that  follow  will  have  maximum  effect.  Offices,  facilities, 
plant  tours  and  entertainment  are  carefully  designed  for 
optimum  effect. 

Basically,  the  group  has  economic,  social,  and  political 

points  of  view  that  they  wish  to  communicate.  Stated 
briefly  from  an  economic  standpoint,  Alfa  wants  the 
government  to  understand  that  it  is  dedicated  to  providing 
jobs  in  Mexico,  working  on  balance  of  payment  problems, 
and  IS  supportive  of  government  within  the  concept  of 
private  enterprise  having  an  important  role  to  play. 

Another  key  target  for  Alfa's  economic  message  was 
other  international  corporations— they  want  the  multi- 

nationals to  be  aware  of  investment  potential  and  of  Alfa's 
desirability  as  a  joint  venture  partner  in  Mexico. 

Stockholders  and  the  financial  community  are  very 
important  to  Alfa,  because  the  company  seeking  funds  to 
help  finance  expansion  activities. 

In  addition  to  economic  messages,  Alfa  has  social 
messages.  They  want  the  government  to  know  that  they 
care  about  their  employees;  in  fact,  care  so  much  about 
them  that  they  are  creating  some  problems  because  their 
wage  scales  are  20  percent  above  national  averages.  If  you 
go  into  a  new  community  and  build  a  plant  and  your 
employees  are  living  better  than  their  neighbors,  this 

creates  special  problems.  One  of  Alfa's  solutions  is  to  help 
plant  communities  to  elevate  their  total  population  by 
starting  co-ops,  by  helping  people  to  practice  private 
initiative  in  their  own  homes  and  teaching  them  how  to 
market,  how  to  manage  small  companies  professionally. 
This  program  has  been  extremely  successful.  As  a  result, 

Alfa's  employees  have  a  rare  loyalty. 
Alfa  accepts  community  leadership  roles,  and  is 

beginning  to  communicate  its  good  works  to  the  general 
public.  Alfa  deals  with  real  issues  that  are  important  to 
people,  rather  than  running  self-serving  ads  saying,  look 
how  great  we  are. 

Politically— you  have  to  get  a  permit  from  the  govern- 

ment for  anything  you  do  in  Mexico,  so  obviously  it's  vital that  Alfa  maintains  strong  relations  with  the  government, 
and  public  opinion  leaders.  There  has  been  a  lot  of  hostile 
press  in  Mexico  about  industrial  groups  that  are  plunder- 

ing the  country,  and  they  can  no  longer  sit  aside  quietly  and 
let  these  messages  be  implanted  in  the  mind  of  the  general 

public. 

Next,  we  selected  the  Wall  Street  joumali  special  issue 
on  Mexico  to  be  the  premiere  of  their  promotion.  So  we 
used  a  modest  piece  of  space  to  say  that  industrial  growth  is 

the  other  side  of  the  Mexican  coin,  relating  Alfa's  growth  to 
the  industrial  revolution  taking  place  in  Mexico— stating 
the  corporate  goals  and  objectives  in  terms  interesting  to 
target  audiences. 

This  year  at  the  annual  meeting  we  will  be  doing  a 

seven-screen,  multimedia  presentation  exposing  Alfa's 
dramatic  growth  and  diversification.  This  presentation  will 
also  be  shown  to  the  government  officials  and  other 
prominent  audiences  to  build  pride  in  Mexico,  to  show 
what  Mexicans  can  do  with  their  own  capital,  their  own 
inventiveness  and  initiative 

Management  must  recognize  the  importance  of  a 
cohesiveness  in  these  kinds  of  programs.  Everything  from 

gift  giving  to  business  cards,  to  a  special  party  for  VIP's  to 
formal  communication,  needs  to  be  coordinated  by  com- 

mon goals  and  objectives. 
In  my  opinion,  management  can  no  longer  delegate  the 

communication  process  to  people  who  are  not  tuned  in  on 
their  objectives.  Communication  is  a  vital  tool  of  manage- 

ment, and  it  must  be  used  properly.  We  help  to  formalize, 
systematize  and  regulate  and  manage  the  function. 

As  a  closing  comment,  I  challenge  you  to  think  of  your 
jobs  in  a  much  broader  context  than  the  old  corporate 
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structures  permitted.  All  the  ways  that  your  company 

visually  and  verbally  communicates  with  your  publics  are 

part  of  your  image  projection  and  collectively  as  important 
as  the  beautifal  ads  that  help  build  your  image  in  Fortune 

magazine.  Each  has  a  role  to  play  from  plant  signing  to 
executive  contact.  Determine  your  corporate  needs,  define 

objectives,  supervise  all  communication  channels— max- 

imize your  company's  identity  and  the  funds  you  spend  to 
communicate  it. 

Diefenbach:  The  final  point  I'd  like  to  make  is  related  to 
dealing  with  identity  as  part  of  an  overall  program  of 

personality,  rather  than  dealing  with  it  as  a  one-shot.  We've learned,  through  the  years,  that  the  concept  of  doing  a 

corporate  identity  program  and  then  moving  on  without 
proper  internal  management  handling,  without  proper 
agency  coordination,  and  most  important,  without  proper 
top  management  understanding  is  a  bad  investment, 
indeed. 

Corporate  identity  is  a  continuing  process— not  manuals  that 

gather  dust. 

There's  a  point  to  which  a  consultant  is  of  value,  and  a 

point  at  which  he  is  no  longer  of  value.  If  he's  designing 
your  office  calendars  for  $2,000,  he's  no  longer  of  value  to 
you.  However,  he  should  be  kept  involved  for  periodic 

reviews.  After  all,  you've  already  made  the  investment  in 
him. 

In  closing,  I  would  like  to  restate  four  major  points: 
1.  Individualism  in  business  is  a  marketing  necessity. 

2.  Effective  corporate  personality  is  marketable,  day-to- day. 

3.  Corporations  must  think  beyond  conventional  mass 
media  to  meet  the  overall  communication  challenge. 

4.  Corporate  identity  is  a  continuing  process— not  manuals 
that  gather  dust. 
Thank  you  for  your  attention.  We  have  been  talking  a 

great  deal  about  business  personality,  and  would  like  to 
invite  you  all  to  our  business  personality,  the  Ferryboat 
Klamath  in  San  Francisco  Harbor.  Incidentally,  we  are  the 

only  business  in  the  United  States  that's  been  hit  by  an 
American  submarine. 

Question  and  Answer  Period 

Q:  I'd  like  to  ask  a  question.  That  is,  I  sense  that  you  feel  design, 
graphic  design,  is  becoming  increasingly  sterile,  that  it  is  lacking  a 
lot  of  warmth  and  the  humanism  that  it  had  generations  ago.  Would 
either  of  you  care  to  expand  on  that,  because  1  think  it  might  be 
interesting. 

Diefenbach:  Yes,  it  has  to  do  with  a  depersonalization, 

really,  and  large  businesses,  and  everybody  in  this  room 

has  to  face  this  and  counsel  management  on  really  com- 
municating with  people. 

Graphics  is  no  more  than  a  further  expression  of  the 

problem.  As  it  becomes  more  depersonalized  and  more 
similar,  it  tends  to  become  more  removed  from  personal 
experience  and  therefore  is  more  suspect. 
Brubaker  And  we  also  have  to  broaden  our  scope.  If  we  try 
to  have  all  of  identity  focused  on  one  little  symbol,  then 

this  is  too  narrow  an  area.  This  is  why  we're  recommending 
these  totally  broad  kinds  of  concepts  where  you're  tuning 
up  everything,  using  color  schemes,  using  interiors,  envi- 

ronments, office  space,  any  tool  that  you  have,  rolling 
stock,  whatever  it  may  be,  to  get  that  image  implanted. 

Q:  VJhat  do  you  think  of  corporations  trying  to  capsulize  every- 

thing? It's  manifested  in  this  initialization  paranoia  that  corpora- 
tions are  going  through.  Somebody  was  reported  to  have  commented 

on  it  the  other  day,  as  a  way  to  achieve  instant  anonymity.  Why  do 

you  think  it  persists,  despite  the  fact  that  everybody  says  it's  the 
wrong  thing  to  do?  Why  do  corporations  continue  to  do  it? 
Diefenbach:  The  situation,  now,  I  think,  is  much  different. 

The  voguish  late  sixties  conglomeration  and  all  the  activity 
that  took  place  at  that  time,  naturally,  had  as  a  result  name 
changes,  and  not  everybody  could  be,  obviously,  IBM  or 

GE  so  there  was  a  good  deal  of  fall-out  and  a  lot  of  bad 
counsel  between  consultants  and  corporations.  And  many 
of  those  painful  experiences  were  felt  by  some  very  good 

companies.  Many  of  them  have  either  changed  back  or 

have  adjusted  their  identification  to  reality,  to  a  person- 
alization of  who  they  really  are. 
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Report  £rom  No  Man's  Land 
Louis  L.  Banks 

Thomas  Henry  Carroll— Ford  Foundation  Visiting  Professor, 
Harvard  Graduate  School  of  Business  Administration 

The  Report  from  No  Man's  Land  title  is  that  kind  of 
imprecision  in  language  that  Mr.  Dunlop  was  warning  us 

about  this  morning.  What  I'm  trying  to  convey  is  that  I  find 
myself  in  the  middle  of  a  sort  of  No  Mari's  Land,  away  from 
journalism,  close  to  business,  and  holding  guest  privileges 
in  the  academic  world.  Believe  me,  that  i>  a  kind  of  No 

Man's  Land— and  it  offers  a  perspective  that's  somewhat 
unusual,  at  least  in  terms  of  observation  of  what's  going  on in  those  three  active  fronts,  or  interactive  fronts. 

I'm  delighted  to  follow  Mr.  Diefenbach  and  Mr.  Bru- 
baker,  because  they  used  the  word  "individualism"  in  an 
operative  sense,  and  1  want  to  just  go  to  this  a  little  bit,  in  a 
philosophical  sense,  to  try  to  give  you  a  view  of  one  of  the 
basic  changes  that  1  think  are  gomg  on  today  in  corporate 
relations  with  the  rest  of  us— a  change  which  may,  in  some 
way,  alter  not  only  the  form  but  the  substance  of  your 
communications. 

Let  me  start  by  telling  you  about  one  of  my  business 

school  students  named  Tom.  Tom's  now  about  26  years 
old,  and  is  in  his  second  year  at  the  Harvard  Business 

School,  and  for  good  measure  he's  jointly  enrolled  in 
Harvard  Law  School.  In  his  undergraduate  years  at  Har- 

vard College,  he  was  a  firebrand— in  those  years  of  1969 

and  '70,  when  trashing  and  smashing  were  in,  and  college 
presidents  were  out.  After  graduation,  Tom  went  off  to 
South  America  with  the  Peace  Corps.  Down  there,  he  put 
his  student  idealism  to  the  test  and  tried  to  get  things  done 
for  the  poor,  backward  people  in  the  small  agricultural 
community  where  he  was  stationed.  At  every  turn,  he 
found  himself  confounded  by  a  combination  of  ignorance, 
inability  to  get  things  done,  and  bureaucratic  government. 
And  at  the  end  of  two  years  of  this,  he  had  come  to  a 
conclusion  that  surprised  the  hell  out  of  him.  The  only  way 
to  help  these  people  to  improve  themselves,  he  found  out, 
was  to  somehow,  some  way,  connect  them  with  business 
enterprise. 

Tom  decided  that  his  next  move  was  to  come  back  to 

the  United  States  and  try  to  get  into  business  school— to  see 

how  this  thing  called  "business"  could  be  used  to  move  the 
world  a  little  further  in  the  direction  that  he  wanted  to  go. 

Now,  I  tell  this  story  about  Tom  to  illustrate  the  first  of 
two  propositions.  Despite  what  you  hear  and  read  about 

those  negative  public  opinion  polls  about  business,  there's 
a  large  segment  of  the  young  who  are  coming  to  see 
American  corporate  enterprise  as  the  principal  dynamic  in 

today's  world  developments,  and  despite  what  they 
learned  from  their  liberal  arts  teachers,  and  what  they  read 
in  the  media,  and  see  on  television  or  in  the  movies,  this 
oncoming  generation  believes  in  business  as  an  effective 
force. 

I'm  not  trying  to  tell  you  that  this  return  to  business 
among  the  young  is  a  matter  of  joyous  excitement,  neces- 

sarily, or  one  that  will  banish  Fred  Harris  from  the  electoral 
process  or  result  in  a  series  of  ever  increasing  Republican 
victories. 

There  are  two  factors  that  1  believe  are  of  basic 
importance  in  this.  The  first  point  about  this  youthful 
interest  in  business  is  that  it  occurs,  more  or  less,  by 
default.  My  friend  Tom  is  in  some  ways  an  exaggerated 
case,  but  he  dramatizes  a  fairly  prevalent  cycle  of  thought 
and  action  and  reaction  which  some  of  you  may  have  seen 
among  your  own  children  of  that  vintage.  First,  a  furious 
and  frenzied  opposition  to  established  institutions  in  those 

undergraduate  years  of  '89  and  '70,  the  darkest  years  of 
Vietnam.  Then  a  kind  of  post-orgiastic  retreat  into  silence 
and  quiet  work  while  he  pulls  himself  together  in  distant 
places— either  literally  or  figuratively.  Then  a  painful 
return  to  the  real  world,  in  a  period  when  government  has 
lost  its  magic  as  policy  maker  and  performer,  and  has  even 
lost  our  respect  as  the  custodian  of  the  national  character. 
So  with  a  good  bit  of  pragmatic  American  wisdom,  Tom 

"...there's  a  large  segment  of  the  young  who 
are  coming  to  see  American  corporate  enter- 

prise as  the  principal  dynamic  in  today's 

world  development..." 
comes  to  the  independent,  professionally  managed  cor- 

poration as  the  most  likely  arena  for  effective  action,  quite 

literally  with  the  thought  that  it's  the  only  thing  around 
that  really  works.  And  along  with  this,  his  generation  is 
perhaps  the  first,  since  the  depression  years,  to  be  per- 

suaded that  things  go  better  with  a  minimum  of  govern- 
ment interference  in  business  affairs. 

But  equally  important,  and  this  is  my  second  point, 
they  are  coming  to  business  on  their  own  terms,  as  far  as 
personal  values  are  concerned,  and  here  is  where  the  word 
"individualism"  that  Mr  Diefenbach  used  is  relevant. 
These  terms  have  variously  been  described  as  youth  values 
or  quality  of  life  or  rational  humanism,  but  in  my  view  the 
central  word  is  individualism. 

If  we  can  suspect  a  revival  of  Calvin  Coolidge's  dictum that  the  business  of  America  is  business,  and  1  think  we 
can,  then  we  have  to  be  prepared  to  couple  it  with  another 

American  shibboleth  that's  even  older,  "Don't  Tread  on 
Me."  My  proposition  is  that  we're  now  in  the  process  of 
seeing  the  two  come  together  in  this  younger  generation,  as 
my  friend  Max  Ways  predicted  in  Forlum  several  years  ago. 

Without  any  conspiracy  with  Mr  Crowley,  who  so 
generously  introduced  me,  the  editors  of  the  DuPont 
corporate  magazine,  Conleil.  recently  asked  me  to  specu- 

late on  the  nature  of  the  turbulent  changes  that  had 
engulfed  industry  over  the  past  decade.  There  are,  as  I 
wrote,  a  thousand  ways  to  measure  the  history  of  the 
decade,  from  Lyndon  Johnson  to  Gerald  Ford,  from  Viet- 

nam to  the  Middle  East,  from  Corvette  to  Chevette,  from 
rising  expectations  to  painful  accommodations.  But  in  the 
framework  of  business  and  social  values,  1  concluded  that 

we've  moved  in  ten  years  from  business  dominance  m  its 
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own  terms,  ("the  business  of  America  is  business")  to  a  kind 
of  pervading  individualism  in  its  own  terms  ("don't  tread  on 
me".) 

Ten  year*  ago,  as  we  now  see  things,  the  strongest 
developmental  force  at  work  in  the  Western  world  was  the 
large  professionally  managed  corporation,  mapping  its 
growth  in  all  the  familiar  dimensions  of  market  analysis 
and  unfolding  technology  and  financial  planning.  Govern- 

ments were  benign  and  supportive.  States  vied  for  new 
plants.  Constituents  of  the  governments  were  supportive, 
too,  and  they  were  still  impressed  by  the  visible  increase  in 
real  income  that  came  with  rising  productivity.  Lou  Harris 
reported,  in  1966,  that  a  comfortable  55  percent  of  adult 
Americans  felt  "a  great  deal  of  confidence  in  the  people 
who  were  running  their  corporations." 

By  the  close  of  1975,  within  the  same  framework, 
governments  were  critical,  hostile,  and  sometimes  seemed 
to  be  downright  irresponsible,  in  economic  terms.  White 
collar  and  blue  collar  workers  alike  had  a  sense  of  money  in 
the  bank— a  growing  sense  of  personal  economic  security 
that  flowed  from  business  growth.  And  in  that  perverse 
way  of  nature— somewhat  as  we  heard  last  night  when 

Dean  Williams  talked  of  Joseph  Schumpeter's  predic- 
tion—the happy  owners  of  the  bank  accounts,  far  from 

falling  down  to  worship  corporate  performance,  began  to 
get  a  new  sense  of  their  own  personal  worth.  And  that 
sense  of  worth,  according  to  surveys  by  Dan  Yankelovich, 
was  divorced  from  the  basic  fear  compulsion  of  earning  a 
living  to  survive. 

Note  this  carefully,  for  this  is  the  first  time  since  the 
industrial  revolution  that  man,  on  a  mass  basis,  has  been 
able  to  divorce  his  job  from  his  basic  fears  about  survival 
and  shelter.  Not  surprisingly,  such  old  values  as  loyalty  to 
the  boss  and  the  corporation,  and  the  automatic  salute, 
began  to  weaken,  and  not  surprisingly,  new  values  rose  in 
importance  and  they  clustered  around  quality  of  life  and 
self-expression. 

If  you'll  pardon  one  more  personal  allusion,  let  me  say 
that  three  times  now,  I  have  exposed  the  students  in  my 
second  year  business  school  classes  to  case  material  that 
dramatically  illustrates  the  power  and  influence  of  execu- 

tive rank  in  a  highly  profitable  multinational  corporation- 
private  jets,  invitations  to  the  White  House,  good  salaries, 
enormous  power,  etc.  The  company  under  discussion 
happened  to  be  Phillips  Petroleum. 

Now,  many  of  these  students,  you  must  know,  are 
mortgaged  to  the  hilt  in  their  determination  to  get  to  the 
place  where  they  can  be  corporate  executives  themselves. 
There  are  very  few  silver  spoons  in  the  Harvard  Business 
School.  !  asked  them  to  think  about  the  case  material  and 

relate  this  role  to  their  own  expectations.  The  one  consis- 
tent theme  in  their  responses  is  the  higher  premium  they 

put  on  their  individual  values  than  on  "making  it"  in 
corporate  terms  that  conflict  with  those  values. 

I'll  grant  you  that  there  may  be  some  change  of  heart 
when  youthful  idealism  is  confronted  with  reality  in  the 

cold  business  world.  But  these  students  aren't  children; 
most  of  them  have  confronted  experience.  There's  a 
sprinkling  of  ex-nuclear  submarine  officers,  people  who 
have  served  elsewhere  in  the  armed  services,  have  fought 
in  Vietnam,  women  who  have  held  jobs,  and  so  on. 

Not  necessarily  typical,  but  memorable,  is  the  blue 

book  statement  of  one  young  man  whom  I'd  come  to  know 
as  quite  literal  in  method  and  methodical  in  thinking.  I 

don't  want  to  offend  engineers,  but  I'd  say  he's  engineer- 
ing-minded and  quite  conservative  in  his  general  political 

outlook. 
He  was  reflecting  on  that  conflict  of  corporate  goals 

and  social  goals  which  is  evident  in  the  corporate  scandals 

that  Dean  Williams  was  talking  about  last  night,  and  here's 
what  my  friend  wrote: 

"We  are  what  we  make  of  ourselves.  When  we  com- 
promise our  code  of  ethics,  our  integrity,  we  steal  from 

society.  Each  theft  results  in  less  worth  stealing,  as  well  as  a 

belief  that  what  is  left  isn't  worth  saving." And  a  companion  theme  from  one  of  his  classmates, 
another  conservative,  believe  me,  in  general  political  out- 

look: "I  feel  that  a  company  must  be  positioned  within  two 
dynamic  continuums,  social  demands  and  corporate 

operating  demands,  and  there  must  be  a  continual  re-eval- 
uation of  the  fit.  When  the  fit  has  become  static  and 

unresponsive,  my  association  with  the  company  will 
become  a  personal  embarrassment,  and  my  performance 

and  loyalty  will  start  to  shake." Yankelovich  has  documented  the  finding  that  these 
expressions  of  individualism,  in  its  own  terms,  are  by  no 

"The  one  consistent  theme  in  the  responses  is 
the  higher  premium  they  put  on  their  indi- 

vidual values  than  on  "making  it"  in  cor- 
porate terms  that  conflict  with  those  values." 

means  elitist.  They  pervade  the  attitudes  of  young  blue 
collar  workers,  who  may  perhaps  state  them  more  bluntly 
in  demands  for  less  compulsory  overtime  or  better  work- 

ing conditions,  a  product  worthy  of  pride,  and  more  leisure 
or  more  time  with  the  family. 

The  first  thing  to  get  straight,  in  conclusion,  is  that 

these  various  manifestations  of  "don't  tread  on  me"  do  not, 
in  themselves,  prove  hostility  to  the  business  system.  This 
statement  may  shock  you  corporate  executives  who  are 
fighting  to  keep  solvent  and  produce  goods  and  services 
and  provide  jobs,  and  are  badgered  by  legislators,  regula- 

tors, and  agitators  and  even  sneered  at  by  your  own 
children  for  producing  a  profit. 

But  just  as  my  friend  Tom  has  come  to  business  as  a 
place  to  get  things  done,  so  all  the  evidence  indicates  that 
the  U.S.  sees  itself  as  a  business  society— even  a  business 
civilization— and  is  quite  comfortable  about  having  it  that 
way.  Dan  Yankelovich  reported  in  late  1974  that  93  percent 

of  Americans— in  his  words  "an  overwhelming  majority 
would  sacrifice,  if  necessary,  to  preserve  the  free  enterprise 

system."  Nor  do  surveys  show  any  appreciable  weakening 
of  the  work  ethic.  In  other  words,  most  able-bodied 
individuals  still  want  to  make  something  of  their  lives 
through  work. 

So  how  to  account  for  the  gap  between  the  93  percent 
vvho  believe  in  the  system  and  the  meager  20  or  27 

percent— which  is  Lou  Harris'  last?— who  have  confidence 
in  the  system's  managers?  Part  of  the  reason  must  surely  lie 
in  the  increasing  conflict  between  the  needs  and  values 
being  served  by  managers  in  conventional  business  terms, 
and  the  needs  perceived  and  values  reflected  by  individu- 

als as  workers,  consumers,  and  citizens,  in  their  own  terms. 

Certainly,. this  is  a  time  when  corporate  communica- 
tion has  a  special  kind  of  meaning.  My  recent  MBA 

students  have  been  coming  with  remarkable  agreement 
and  with  no  special  prompting  from  me,  to  the  conclusion 
that  the  large  American  corporation  of  the  future  will 
prosper  only  if  it  creates  a  management  structure  that  is  as 
sensitive  to  social  pressures  as  it  is  now  to  sophisticated 
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analysis  of  its  markets.  In  this  framework,  communication 
would  seem  to  me  to  be  listening,  hearing,  learning, 
thinking,  and  responding  along  a  central  strategic  line. 

Again,  Mr.  Crowley,  no  collusion  between  us,  but 
listen  to  Irving  Shapiro,  the  chairman  of  DuPont,  who  must 
have  some  pretty  good  communication.  Mr.  Shapiro 

writes:  "Finding  the  right  fit  between  the  goals  of  organi- 
zations and  the  goals  of  people  working  in  them,  will  be 

one  of  management's  main  tasks  in  the  years  ahead." 
And  speaking  of  employees,  he  writes:  "Give  them  a chance  to  learn  and  contribute  as  individuals  and  recognize 

their  contributions,  honor  them  by  keeping  them  informed 
about  the  business,  by  soliciting,  their  views  and  by 

respecting  them  from  the  day  they  first  report  to  work." 
I  think  Mr.  Shapiro  is  communicating,  not  only  with 

his  employees,  but  with  a  sensitive  perception  about  the 
future. 

In  summary,  then,  this  is  what  I  think.  There's  a  new 
kind  of  support  building  for  business  in  this  country,  as 

indicated  by  Yankelovich's  93  percent  who  would  sacrifice 
to  defend  the  free  enterprise  system.  The  American  people 
recognize  instinctively  the  relationship  between  indepen- 

dently managed  corporate  enterprise  and  their  personal 
freedoms,  and  the  possibilities  for  their  development.  And 

don't  forget  that  in  our  form  of  government  the  American 
people  are  sovereign  in  these  matters.  They  know  that 
corporate  management  has  legitimate  rights  and  they 
know  that  they,  as  individuals,  have  legitimate  rights,  too. 
If  we  communicators  can  only  understand  the  problem 
and  help  in  the  necessary  adaptation  and  education  on  this 

matter  of  individual  legitimate  interests,  there's  no  reason 
why  we  cannot  write  a  new  chapter  for  Professor  Joseph 
Schumpeter,  confound  Edward  Gibbon,  and  do  right  by 
Adam  Smith  in  his  vision  of  a  great  society. 

Question  and  Answer  Period 

Q:  Profesior  Banks,  I'm  much  encouraged  by  your  remarks.  I  like  io 
believe  Ihal  you  are  correct  in  your  perceptions  of  the  future. 
A:  I  do  a  lot  of  reading  in  these  areas.  I  have  talked  to 
undergraduates  a  lot,  and  one  would  think  the  Harvard 
undergraduates  might  be  less  inclined  to  be  interested  in  a 
business  future  than  those  of  Northeastern,  which  is  across 
town  in  Boston.  I  have  talked  to  them,  too.  1  think,  myself, 
that  it  is  absolutely  and  firmly  a  case  of  coming  to  business 
because  they  know  if  can  get  things  done  and  most  other 
institutions  have  struck  out.  I've  seen  this  view  increase  in 
succeeding  classes,  and  I'm  almost  frightened  at  the  anti- 
government  feeling  that  is  developing. 
Q:  /  wonder  if  the  tremendous  downturn  in  job  opportunities  is 

having  an  effect  among  the  students  today?  It  used  to  be  that  an 

MBA  was  a  ticket  to  almost  any  place,  a  degree.  Has  the  downturn 

aifecied  the  students'  attitudes? 
A:  Well,  I'll  give  you  a  sampling  of  one  class.  Right  now,  as 
you  know,  is  job-hunting  time  for  the  graduating  classes  of 
the  business  schools.  They  are  out  on  an  Easter  break,  they 
are  all  around  the  country,  talking  on  their  second  inter- 

views. It  is  true  that  talk  of  corporate  resistance  is  having  an 

effect  on  the  students.  They're  nervous  and  they're  wor- 
ried. It's  also  having  an  effect  on  the  recruiting  corpora- 
tions, and  it  seems  to  fa  11  right  down  the  middle.  Half  of  the 

recruiters  have  suddenly  turned  very  tough,  and  they're 
saying,  look,  you  need  us  more  than  we  need  you.  If  you're 
going  to  come  into  this  corporation,  you've  got  to  realize 
that  we're  going  to  move  you  around  as  much  as  necessary 
to  get  the  job  done,  and  if  your  wife  doesn't  like  it,  that's 
too  bad,  and  what's  more,  we  want  to  look  at  your  wife  and 
see  if  she's  going  to  fit  with  us.  That's  one  half. 

The  other  half,  very  interestingly,  are  responding  by 

being  even  more  sensitive  to  individual  needs.  They're 
likely  to  say— as  one  young  man  was  telling  me  the  other 
day  about  his  interview  with  Baxter  Labs  in  Chicago— we 

get  you,  we  hear  you  when  you  say  that  you  don't  want  to be  moving  all  the  time.  In  this  company,  at  some  point 

we're  going  to  want  you  to  go  to  Europe.  If  you  want  to  plan 
your  family  to  have  children  at  the  time  you're  there,  you'll 
find  that's  a  pretty  good  experience  over  there.  Then  we'll 
get  you  back  here  and  we'll  do  the  best  we  can.  And meanwhile,  in  the  other  office,  company  people  are  talking 
to  his  wife,  who  is  a  professional,  and  trying  to  help  her 
find  a  job  in  Chicago.  And  I  can  only  tell  you  that  the  best 
students  are  going  to  the  places  that  treat  them  in  that 

individual  manner.  It  doesn't  mean  the  others  won't  take 
their  jobs  and  live  with  them. 

There  comes  a  time,  you  know,  in  these  11:30  classes 
when  the  gastric  juices  overpower  the  brain  waves. 
Q:At  the  end  of  your  talk,  you  mentioned  that  the  vast  public  really 

has  the  final  vole,  and  don't  forget  it— that's  how  you  emphasized  it. 

Last  night,  the  Dean  said  that  there's  a  possibility  today  that  the 
masses  may  choose,  for  the  first  time,  security,  as  opposed  to 
individualism.  That,  to  me.  was  one  of  the  more  frightening 
comments  he  made.  Would  you  comment  on  that? 

A:  I  don't  think  I  can.  My  sense  of  it  is  more  along  the 
ethical  line,  where  I  understood  very  well  what  he  was 

saying,  which  was,  okay,  we're  a  business  society  and  we understand  what  business  can  and  will  do  for  us,  but  ii 

we're  a  business  society,  we  damn  well  don't  want  to  have 
our  society  typified  by  the  various  assortments  of  scandals 
that  he  chronicled. 

But  I  don't  sense  the  security  thing,  and  I  will  just  have 
to  yield  to  somebody  else  on  that. 
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Business  and  Television 

Dan  Cordtz 
Economics  Editor,  ABC  News 

You  and  I  have  a  problem,  and  I'm  not  really  very  confident 
we  can  find  a  solution,  but  if  we  don't,  the  consequences 
could  be  very  serious  indeed.  The  problem  is  the  way 
television  covers  the  economy,  or  rather,  the  way  television 

doesn't  cover  the  economy.  It's  a  problem  I  wrestle  with 
almost  every  day,  and  I  somehow  get  the  impression  it's  a 
problem  that  aggravates  a  lot  of  businessmen,  too.  So  I 
want  to  talk  about  the  elements  of  the  problem,  as  I  see 
them,  and  how  that  may  differ  from  the  way  you  see  them. 

Then  I'll  tell  you  what  you  can  do  and  probably  can't  do  to 
improve  the  situation  from  your  point  of  view.  And  finally, 

I'll  tell  you  some  things  I  think  you  ought  to  do  to  help  me 
accomplish  what  I  have  in  mind. 

To  begin  with,  let's  go  over  some  of  the  distressing  facts 
of  life  that  Harold  Williams  mentioned  last  night.  Most  of 
the  people  in  this  country  are  largely  ignorant  of  econom- 

ics. I  can't  vouch  for  the  figures,  but  I've  read  that  three- 
fourths  of  all  college  graduates  haven't  taken  a  single 
course  in  economics,  and  it's  easy  to  guess  how  little 
knowledge  there  is  among  those  who  haven't  even  gone  to college. 

Eight  out  of  ten  people  in  the  country  can't  even  give 
an  approximate  idea  of  the  difference  between  micro-eco- 

nomics and  macro-economics.  You  all  know  how  far  off 
people  are  when  they  are  asked  what  the  average  profits  of 
American  corporations  are,  and  I  know  from  my  mail  that  a 

lot  of  people  don't  understand  what  the  gross  national 
product  is,  or  what  the  consumer  price  index  measures,  or 
any  of  the  definitions  or  details  behind  the  monthly 

unemployment  rate,  and  they  haven't  a  clue  about  what 
productivity  is,  or  its  central  role  in  determination  of  our 
standard  of  living. 

Now  in  this  vast  wasteland  of  economic  illiteracy, 

what's  the  medium  on  which  most  people  rely  for  their 
information  or  misinformation?  Why,  it's  television. 
Overwhelmingly,  they  tell  the  pollsters  that  they  get  most 
of  their  news  from  TV  and  they  consider  TV  much  more 
accurate  and  reliable  than  either  newspapers  or  magazines. 

Even  for  many  of  us  who  earn  a  living  in  television,  that's 
appalling,  but  it's  a  fact. And  it  dramatizes  just  how  important  it  is  to  upgrade 
the  quality  of  television  coverage  of  economic  affairs.  I  see 
no  reason  to  hope  that  people  are  going  to  end  their 

reliance  on  television.  So  if  something  can't  be  done  to 
make  television  more  informative,  the  public  will  just  go 
on  reacting  at  random  to  each  new  bewildering  develop- 

ment, a  tempting  target  for  every  political  demagogue  who 
comes  up  with  a  plausible  notion  of  how  to  achieve  Utopia 
with  no  pain  and  very  little  strain. 

The  central  difficulty  in  doing  something  about  televi- 
sion coverage  of  the  economy,  in  my  opinion,  is  not 

television's  hostility  and  anti-business  bias.  There  is  some 
of  that,  I  don't  doubt  it,  and  in  a  minute  I'll  suggest  a  partial 
explanation  for  it.  But  the  major  obstacle  is  indifference. 

Based  on  my  year  and  a  half  at  ABC  News,  on  what  I  hear 
from  my  counterparts  at  the  other  two  networks,  I  must 
conclude  that  the  movers  and  shakers  in  television  just 

aren't  interested  in  economics,  much  less  business.  The 

producers,  and  they're  the  ones  who  make  decisions  about 
what  goes  on  the  air,  think  the  whole  thing  is  dull,  and 

they're  convinced  the  viewers  think  so,  too. 
Two  years  ago,  when  the  economy  seemed  to  be  going 

to  hell,  they  all  got  excited  about  it,  but  mainly  on  the 
superficial  level  of  reporting  higher  grocery  store  prices 
and  showing  long  lines  of  laid-off  workers  at  the  unem- 

ployment office.  It  wasn't  that  they  love  reporting  bad 
news,  as  a  lot  of  people  charged  at  the  time,  it  was  that 
viewers  plainly  were  worried  about  such  things.  So  by 
definition  they  had  to  be  interested.  And  if  the  producers 
think  the  viewers  want  to  watch  stories  about  inflation  and 

unemployment,  they'll  put  them  on. 
Six  or  eight  months  ago,  when  the  monthly  statistics 

started  pointing  up  again,  the  economy  was  pretty  much 

abandoned  as  a  story.  You  know  and  I  know  that  we're  not 
out  of  the  woods.  In  fact,  people  like  Mike  Evans  of  Chase 
Econometrics  are  warning  of  the  possibility  of  renewed 
double-digit  inflation  next  year,  leading  to  an  even  worse 

recession  by  1978.  That  doesn't  mean  they're  right,  but  it 
does  mean  the  debate's  not  over  Yet  I  have  to  battle  to  get 
anything  on  the  air  nowadays.  A  year  ago,  I  was  on  the 
evening  news  five  nights  a  week.  Now  twice  a  week  is 
doing  very  well. 

That's  the  underlying  problem.  When  we  narrow  the 
field  of  economic  news  down  to  business  news,  we  have  to 
face  up  to  some  other  difficulties.  Television  news  pro- 

grams have  mind-boggling  audiences.  More  than  seven 
million  sets  are  tuned  to  the  ABC  Evening  News  each  night, 
which  must  mean  upwards  of  fifteen  million  people 

watching,  and  we're  No.  3.  So  the  producers  have  to  think 
in  terms  of  catching  the  attention  of  a  huge  number  of 

people. What's  more,  the  audience  is  remarkably  representa- 
tive of  the  population  as  a  whole.  So  only  a  minority  of  the 

viewers  have  a  direct,  conscious,  personal  interest  in  the 
details  of  business  management  or  the  prospects  of  any 
individual  company. 

It  seems  to  me  that  the  typical  viewer  is  probably 
interested  in  any  company  only  as  a  supplier  of  products  or 
services  that  he  uses  or  knows.  Obviously,  everybody  is 
interested  in  the  company  that  employs  him,  but  even 

General  Motors  doesn't  have  that  many  workers,  by 
television  standards.  So  stories  about  companies  are  most 
likely  to  be  stories  related  to  products— higher  prices, 

consumer  complaints,  all  the  things  you'd  just  as  soon  not 
see  on  the  tube,  which  means  that  if  you  ever  get  a  call  from 
the  local  television  station  or  even  from  a  network  corre- 

spondent, you'll  probably  try  to  duck  the  whole  thing.  You 
might  very  well  get  by  with  it,  because  many  producers 
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will  just  scrap  the  story  if  they  can't  get  any  cooperation, 
but  you'd  better  not  count  on  it.  In  any  case,  if  you  do  duck 
out,  how  can  you  then  complain  that  television  doesn't  care 
enough  about  business  or  that  television  is  unfair  to 
business? 

What's  more,  the  reluctance  of  companies  to  respond 
in  controversial  situations  is  probably  the  No.  1  reason  for 
the  negative  opinion  about  business  held  by  many  televi- 

sion reporters.  When  people  back  away  from  being  inter- 
viewed or  commenting  or  answering  questions,  journalists 

and  readers  and  viewers,  quite  naturally,  think  those 
people  have  something  to  hide.  In  my  opinion,  for  exam- 

ple, Mobil  Oil  made  a  mistake-when  it  refused  to  par- 
ticipate in  the  recent  series  on  gasoline  prices  that  ran  on  a 

local  NBC  station  in  New  York  and  stirred  up  such  a 
ruckus. 

"...the  reluctance  of  companies  to  respond  in 
controversial  situations  is  probably  the  No.  1 

reason  for  the  negative  opinion  about  busi- 

ness held  by  many  television  reporters." 
From  what  I've  read,  the  series  included  a  lot  of  things 

that  were  pretty  hard  for  the  station  and  the  correspondent 
to  defend,  but  when  Mobil  complained  about  the  series,  it 
also  had  to  confirm  the  fact  that  the  station  had  asked  to 
interview  Mobil  officials  and  was  turned  down.  And  the 
reasons  Mobil  gave  got  right  to  the  heart  of  corporate  fears 
about  television  news. 

According  to  the  New  York  Times.  Mobil  said  it  could 
not  make  its  case  in  the  time  it  would  have  available,  and 
added  that  its  spokesman  would  be  at  the  mercy  of  the 
NBC  film  editors  who  could  pick  and  choose  whatever  they 
wanted  from  his  responses.  Mobil  also  assumed  the  station 
was  out  to  skewer  Mobil  and  the  oil  industry  from  the  start. 
In  other  words,  that  it  could  not  expect  a  fair  shake  or  an 
honest  attempt  to  be  balanced  and  accurate. 

My  feeling  is  that's  a  self-defeating  attitude  If  you 
really  think  television  is  that  hostile  and  if  you  believe 

there's  no  way  for  you  to  overcome  or  get  around  that 
hostility,  then  the  class  is  over  and  there's  no  more  to 
discuss  But  you'd  also  better  prepare  yourself  for  a 
continuing  deterioration  in  the  attitude  of  the  American 
public  toward  business  and  businessmen. 

Now  the  problem  of  time  constraints  on  television 

news  is  very  real  and  it's  not  easy  to  deal  with,  but  it's  not 
impossible.  Each  of  the  three  networks  has  22  minutes 

each  evening  to  report  that  day's  news.  At  ABC,  we  usually 
try  to  put  on  eight  or  ten  film  spots,  which  is  the  jargon  for 
the  typical  TV  story,  with  movies,  narration,  whatnot.  In 
addition,  Harry  Reasoner  gives  a  passing  mention  to 

another  eight  or  ten  news  items.  They're  called  readers. 
The  typical  full-scale  television  news  spot  will  run  some- 

where between  90  seconds  and  2  minutes.  That's  no  more 
than  a  single  page  of  double-spaced  typewritten  copy. 
Sometimes,  if  a  story  absolutely  demands  more  time,  you 
can  get  it,  but  rarely,  at  least  at  ABC.  And  that  means  if  \/ou 

go  before  the  cameras  to  give  your  side  of  the  story,  you'll 
get  about  30  seconds  maximum. 

I  make  it  a  point  to  warn  prospective  interview  subjects 
of  that  fact,  and  more  than  once  it's  cost  me  an  interview. 
But  when  somebody  complains  that  it's  impossible  to  say 
anything  in  30  seconds,  I'm  not  impressed  or  sympathetic. 

Companies  spend  millions  of  dollars  on  30  second 
television  commercials.  Is  all  that  money  wasted?  Most  of 

the  spots  I  do  on  radio  run  only  35  seconds,  and  I  have  to 
tell  a  complete  story.  You  can  say  a  lot  in  half  a  minute. 

When  Lou  Banks  was  my  boss  at  Fortune,  he  had  a 
policy  that  before  writers  sat  down  to  their  typewriters, 
they  had  to  tell  him  what  the  story  was  in  one  sentence,  or 
at  most  two.  Since  the  final  product  was  going  to  run  seven 
or  eight  thousand  words,  that  exercise  was  actually 

intended  to  focus  the  writer's  attention  and  help  him  avoid 
wandering  down  a  lot  of  side  roads.  But  it  was  also  amazing 
to  me  how  concisely  I  could  tell  something  if  I  really  set  my 
mind  to  it. 

In  my  opinion,  the  real  reason  businessmen  beg  off 

television  interviews  is  not  because  it's  impossible  to  make 
a  case  in  30  seconds,  but  because  it's  damn  difficult.  It  takes 
a  lot  of  thought  and  effort  that  people  aren't  willing  to 
make.  And  it  also  puts  many  executives  in  an  unaccus- 

tomed, uncomfortable  position.  They  can't  filibuster  or 
ramble.  They  can't  use  their  rank  or  authority  to  win  a 
debate  instead  of  relying  on  the  force  of  their  arguments, 

and  of  course  they  can't  count  on  wearing  down  the 
opposition  with  the  sheer  tonnage  of  a  long  series  of 

arguments. 
I  had  an  unhappy  experience  a  few  months  ago  that's  a 

pretty  good  illustration  of  the  pitfalls.  I  did  a  spot  about  the 
steel  industry  and  its  problems,  huge  capital  requirements 
needed  for  expansion,  foreign  competition,  and  so  on.  I 
tried  one  major  company  after  another,  trying  to  find 
someone  who  would  go  before  the  camera  to  make  the 

industry's  case.  One  company  after  another  turned  me 
down.  Finally,  at  the  urging  of  the  American  Iron  and  Steel 
Institute  staff,  the  chairman  of  one  of  the  big  companies 
agreed.  The  interview  took  up  almost  half  an  hour  of  his 
time,  and  a  whole  morning  of  my  time,  and  it  was  a  disaster. 

Now  I  know  that  nobody  gets  to  the  top  of  a  major 
corporation  without  some  forceful  powers  of  persuasion, 

"...the  real  reason  businessmen  beg  off  televis- 

ion interviews  is  not  because  it's  impossible 
to  make  a  case  in  30  seconds,  but  because  it's 

damn  difficult." 
but  I'll  lell  you  none  of  it  came  across  in  that  interview.  The 
man  was  apparently  unnerved  by  the  camera,  so  he  kept 
his  eyes  on  the  floor  much  of  the  time,  which  made  him 
come  across  as  something  less  than  candid.  He  insisted  on 
replying  at  interminable  length  to  every  question,  and  he 
said  everything  in  a  pedantic  manner  and  in  a  monotone. 

The  result  was,  when  I  got  to  the  editing  room,  1  couldn't 
find  anything  that  was  usable,  not  even  15  seconds.  Natu- 

rally, after  the  spot  ran,  I  got  an  angry  letter  from  the  public 
relations  director  who  had  obviously  gotten  even  worse 
from  his  boss.  The  PR  director  told  me  that  the  chairman 
would  certainly  not  give  any  more  television  interviews.  So 

when  1  wrote  back,  I  couldn't  resist  saying  I  thought  the 
chairman  was  very  wise  to  take  that  attitude.  iLaughter) 

But  it  doesn't  have  to  be  that  way.  There  are,  right  now, 
some  corporate  executives  who  know  exactly  how  to 

handle  a  television  interview.  The  best  I've  come  across  is 
Don  Regan,  of  Merrill  Lynch.  He  answers  questions  so 
concisely  that  he  can  literally  give  you  three  responses  that 
you  can  string  together  and  still  stay  under  30  seconds. 

Now,  Regan  was  trained  as  a  lawyer  and  he's  had  a  lot  of 
experience  with  interviews,  and  for  all  1  know,  he's  just 
brief  by  instinct.  But  he's  an  example  of  how  successfully TV  can  be  used. 
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One  of  the  big  public  relations  firms  has  a  course  for 
executives,  teaching  them  how  to  handle  themselves  on 

television.  I  hear  th'at  it's  very  effective.  But  without 
meaning  to  spoil  anybody  else's  act,  I'll  give  you  a  few 
simple  tips  right  now  for  free.  The  first  one  is  to  get  clear 
understanding  from  a  producer  or  correspondent  before 
you  start  about  how  much  he  can  use.  That  will  usually  be 

about  30  seconds.  If  you're  going  to  get  30  seconds,  tell  the 
correspondent,  frankly,  that  you  don't  intend  to  let  the camera  run  for  half  an  hour  so  that  he  can  pick  and  choose 
any  odd  little  snip  that  he  wants. 

Zbigniew  Brzezinski,  on  the  faculty  at  Columbia  Uni- 
versity, who  has  been  around  that  track  many  times,  will 

talk  for  just  five  minutes,  under  those  circ  Jmstances.  As  he 

"...I  believe  the  best  interests  of  business  and 
of  your  company  will  not  be  served  by  focus- 

ing on  how  television  treats  your  company. 

For  the  most  part,  television  just  isn't  going  to 
treat  your  company  at  all." 
points  out,  that's  ten  times  as  much  as  will  be  used,  so  it 
gives  the  correspondent  plenty  of  material,  and  it  gives  him 

some  control  over  what's  going  out. 
Some  correspondents  will  squawk,  but  it  is  fair  to  set 

some  reasonable  limits  that  way. 
When  the  camera  starts  rolling  and  the  questions  are 

asked,  there's  absolutely  no  reason  why  an  interview 
subject  should  be  intimidated  into  rushing  an  answer.  Stop 
and  think  about  it.  The  TV  station  is  paying  for  the  film. 

Don't  start  an  answer  until  you've  got  it  well  ordered  in 
your  head  and  then  try  consciously  to  condense  the 
answer,  to  list  your  points  serially  and  briefly,  and  to  be  as 
vivid  and  simple  and  colloquial  as  possible. 

Actually,  the  correspondent  will  thank  you  for  it.  He 

wants  to  use  something,  otherwise  he  wouldn't  be  there. 
Finally,  and  probably  most  important,  if  you  have 

really  one  essential  point  to  make,  make  it,  and  don't  be 
trapped  into  making  a  lot  of  other  replies  that  are  way  off 
the  point,  because  you  might  see  that  extraneous  stuff  used 

on  the  air.  And  if  you  don't  want  to  see  half  an  answer 
chopped  out  and  used,  be  sure  that  you  keep  right  on 

rushing  ahead  and  don't  use  vocal  inflections  that  make  it 
sound  as  if  you've  finished  your  reply  when  you  haven't. 

Well,  so  much  for  nuts  and  bolts.  I  really  don't  want  to 
spend  a  lot  of  time  on  them,  because  I  believe  the  best 
interests  of  business  and  of  your  company  will  not  be 
served  by  focusing  on  how  television  treats  your  company. 

For  the  most  part,  television  just  isn'{  going  to  treat  your 
company  at  all.  My  own  conviction  is  that  the  most 
important  thing  that  television  should  be  doing  is  remedial 
education  in  the  basic  facts  of  economics.  T^e  people  of 
this  country  can  be  given  some  better  uilu^standing  of 
how  the  system  works  and  the  consequences  of  the  actions 

of  government,  companies,  and  individuals.  They  aren't 
necessarily  going  to  love  businessmen  any  more,  but  at 

least  they'll  be  able  to  perceive  more  accurately  where  their 
own  best  interests  lie,  and  if  all  of  us  believe  what  we  say 

we  believe  about  our  economic  system,  we  really  can't  ask 
anything  more  than  that. 

All  right,  how  can  television  go  about  this  remedial 
education?  One  way,  obviously,  is  to  run  documentaries  or 
specials,  and  there  has  been  a  little  of  that,  although  most 

of  the  ones  I've  seen  aren't  very  good.  They  were  sort  of 
slapdash  things  put  together  a  year  or  two  back,  as  the 

recession  got  worse. 
A  better  way  to  go  about  it  would  be  a  continuing 

series  of  half-hour  programs  devoted  to  individual  aspects 

of  the  economy.  The  networks  are  not  convinced  there's  an 
audience  for  programs  like  that.  In  fact,  quite  to  the 

contrary,  they're  convinced  there  isn't  any  audience.  They 
won't  do  them  and  they  won't  run  such  programs  pro- 

duced by  outsiders.  So  it's  Catch-22. 
I've  been  telling  people  that  I  think  the  only  practical 

way  around  the  situation  is  for  independent,  established, 
experienced,  and  well-financed  journalistic  organizations 
like  Time  Inc.  to  go  into  the  business  of  producing  such 
programs  and  marketing  them  outside  the  networks.  Now, 
I  hear  that  Time  Inc.  is  doing  exactly  that. 

But  that's  not  the  whole  answer  either,  because  the 

people  who  need  the  information  the  most  won't  watch 
those  programs.  Very  few  people  are  interested  enough  to 
sit  still  through  half  an  hour  of  economics.  In  fact,  except 
for  a  rarity  like  the  National  Geographic  show  about  the 

human  body,  "The  Incredible  Machine,"  the  ratings  on 
almost  any  documentary  are  zilch.  What's  really  needed  is 
a  regular  diet  of  economic  news  on  the  big  network 
evening  news  shows,  which  have  by  far  the  largest  audi- 

ences of  any  public  affairs  programs. 

I've  tried  to  persuade  ABC  News  to  do  three  kinds  of 
spots  on  the  evening  news.  The  first  would  be  explanatory 
pieces  about  the  economic  statistics  that  the  government 
puts  out.  And  that  effort  was  fairly  successful  back  when 
those  statistics  showed  an  unusual  situation.  But  now, 
reporting  on  those  monthly  figures  is  a  little  bit  like  taking 

your  temperature  every  afternoon  and  finding  out  it's  98.6. 
It's  reassuring,  but  it's  not  very  interesting.  And  when  we 
have  only  22  minutes,  it's  almost  impossible  to  sell  those stories. 

The  second  type  of  story  I've  tried  to  do  is  an  industry 
report.  Stories  about  individual  companies  pose  all  sorts  of 

difficulties,  but  it's  much  easier  to  interest  viewers  in  a 
story  about  a  whole  industry.  The  report  on  the  steel 
industry  I  mentioned  earlier  was  one  of  what  I  hoped 
would  be  a  continuing  series.  Unfortunately,  I  have  yet  to 
get  the  second  spot  on  the  air,  although  on  principle  my 

bosses  say  they're  for  the  idea,  and  a  spot  on  the  housing 
industry  is  supposed  to  run  this  week.  But  what  I  really 
want  to  do  is  a  series  devoted  to  specific  important 
economic  problems  that  may  not  be  in  the  news  every  day, 
but  are  sure  to  surface  from  time  to  time.  Social  security, 
for  example,  or  tax  reform,  and  even  a  series  on  the 
fundamentals  of  economics,  the  capital  formation  prob- 

lem, productivity,  inflation,  and  a  long  list  of  others. 

These  subjects  can't  be  covered  in  single  spots.  They 
take  more  time  than  I  could  ever  get  and  they  throw  too 
much  information  at  the  viewer  at  one  time.  But  if  we  feed 

people  one  easily  digested  bite  at  a  time,  five  nights  in  a 

row,  I'm  convinced  that  a  certain  number  of  people  will  pay 
attention  and  will  end  up  with  a  better  understanding  of 
the  issues.  The  best  way  to  make  the  case  is  to  show  you 
what  I  mean,  so  I  brought  along  a  film  of  a  recent  series  we 
ran  on  the  subject  of  public  service  jobs.  As  most  of  you 
know.  Senator  Humf>hrey  is  backing  a  bill  that  would  set 
up  a  permanent  program  of  public  service  jobs,  to  hold 

down  the  official  unemployment  rate  to  3  percent.  So  it's 
not  an  issue  that  will  go  away  at  any  time  soon. 

And  assuming  that  most  of  you  don't  see  the  ABC 
Evening  News  regularly,  this  should  show  you  what  I'm 
trying  to  do. 

(Film  shown) 
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Well,  that  series  wasn't  perfect,  and  as  1  look  at  it  now,  I 
see  some  things  I'd  like  to  do  over  But  all  in  all,  it's  a  fair 
sample  of  what  I'm  trying  to  do.  And  I  have  to  tell  you  now 

that  the  business  community  has  not  given  me  a  dime's 
worth  of  support. 

A  few  days  after  the  series  ran,  I  covered  a  hearing 

before  the  Joint  Economic  Committee.  One  of  the  wit- 
nesses was  Reginald  Jones,  chairman  of  General  Electric;  at 

a  break  in  the  proceedings,  Mr  Jones  came  over  and  told 

me  what  a  good  job  he  thought  I'd  been  doing.  As  we 
chatted,  he  specifically  mentioned  the  public  service  job 
series. 

Well,  I  said,  thank  you,  but  when  I  thought  about  it 

later,  I  had  to  admit  that  1  was  a  Itttie  miffed  that  he  hadn't 
told  somebody  with  real  clout  at  ABC.  As  far  as  I  could  tell, 
nobody  from  General  Electric  had  ever  taken  the  trouble  to 

write  a  note  to  somebody  at  ABC  and  say,  we  thought  that 

was  a  good  thing  you  were  doing.  Because  as  generally 
satisfied  as  1  was  with  the  job  series,  do  you  know  how 

much  public  reaction  1  got?  Practically  none.  And  abso- 
lutely none  from  the  kinds  of  people  whose  commenda- 

tion might  strengthen  my  hand  at  ABC. 
I  recently  got  a  letter  from  a  graduate  student  at  the 

University  of  California,  who  by  the  way  turned  up  here 

today— 1  don't  know  if  she's  still  here  or  not.  She's  writing  a 
master's  thesis  on  TV'  coverage  of  business  and  economics 
and  she  asked  me  a  series  of  questions.  One  of  them  was, 
how  do  you  think  businessmen  perceive  you?  My  reply 

was,  on  the  basis  of  the  evidence,  I  don't  have  any  reason  to 
believe  businessmen  perceive  me  at  all. 

So  to  sum  up,  what  I'm  saying  is,  yes,  television  should, 
must  do  better,  but  if  business  wants  television  to  do  better, 

business  has  to  change  some  of  its  ways,  too.  You've  got  to 
cooperate  more,  when  television  occasionally  does  do  a 

business  story.  You've  got  to  learn  how  to  handle  yourself 
before  the  camera,  so  you  can  play  a  more  constructive 

part,  and  make  your  own  case  more  effectively.  And  most 

important  of  all,  you'd  better  start  judging  television  news 
on  a  broader  basis  than  the  immediate  interest  of  your 
company. 

Producers  and  executives  of  television  news  won't  do 

anything  unless  they  believe  there's  a  demand,  and  they 
won't  keep  on  doing  things  unless  they  see  signs  of 
approval  from  people  with  more  sophistication  than  the 
general  run  of  those  who  write  us  letters. 

It  won't  help  for  you  to  grouse  to  one  another  about 
how  bad  television  news  is,  although  it  is,  and  it  certainly 

won't  impress  anyone  if  you  restrict  yourselves  to  com- 
plaining about  individual  stories  in  which  your  companies 

have  a  direct  interest.  I  can't  even  guarantee  that  it  will  help 
for  you  to  let  the  networks  know  the  way  you  feel  about 

coverage  generally,  but  I  think  it's  worth  trying,  because  I 
can  assure  you  that  televsion  coverage  of  the  economy  is 

not  going  to  improve  without  some  outside  encourage- 
ment. 

There's  never  been  a  better  time  than  right  now. 
Question  and  Answer  Period 

Q:  /  believt.  rerhapi.  two  and  a  half  years  ago,  correct  me  if  I'm 
wrong,  ABC  did  a  series  on  the  evening  program,  one  or  two  hours, 
on  the  energy  crisis.  Mobil  wanted  to  buy  time  on  ABC  to  respond 
and  they  were  denied  that  privilege,  as  they  were  also  with  CBS  and 
NBC. 

A:  Okay.  As  a  matter  of  fact,  Jim  Hoefer  tried-1  gather  he 
was  thinking  about  trying  when  I  talked  to  him  the  last 

time-to  get  Herb  Schmertz  to  come  out  here  and  Herb 

wasn't  able  to  fit  it  into  his  schedule,  because  we  thought  it 

would  be  kind  of  fun  to  really  do  battle  here.  And  I've  done 
that  a  little  bit,  or  did  once  with  Herb  Schmertz  in 

Washington,  at  a  meeting  of  the  Public  Affairs  Council,  or 

something  like  that. 
It  was  not  just  ABC,  of  course,  as  you  said.  It  was  CBS 

and  NBC  also  turned  them  down,  and  I'm  not  even  sure 
whether  ABC  was  the  main  culprit  or  the  only  culprit  in 
that  show. 

I  think  Schmertz,  to  begin  with,  is  just  a  dynamite 

public  relations  man.  I  think  the  stuff  that  he's  done  at 
Mobil  is  about  as  good  as  one  can  do.  I'm  not  sure  that  it 
convinces  anybody  much,  but  those  ads  are  great.  But  I'm 
not  particularly  sympathetic  with  that  notion  of  buying 

time,  because  what  that  says  is,  that  if  you've  got  the 
money,  the  budget,  then  you  can  make  the  case  on 
television.  But  somebody  who  has  an  equally  good  case  or 

even  a  better  case,  and  hasn't  got  the  dough,  can't  get  on.  So 
I  don't  see  any  particular  reason  why  we  ought  to  sell  what 
amounts  to  public  affairs  time  to  Mobil  Oil  or  anybody  else 

who  can  afford  it.  And  that's  not  the  solution  to  all  this, 

because  again,  if  you  haven't  got  the  dough,  you  can't  get on.  The  solution  is  to  make  television  news,  itself,  accurate 

and  balanced  and  fair  and  comprehensive,  and  not  to  say 
that  Mobil  Oil  can  come  on  and  speak  its  piece,  after 
something  has  offended  them. 

Beyond  that— they  did  that  this  time,  as  I  understand  it, 
after  NBC  (it  was  a  local  show  in  New  York,  a  series  on  the 

oil  problems)— they  refused  to  participate  in  the  series  and 
then  wanted  to  come  on,  under  rules  that  they  established 

themselves,  and  buy  the  time  and  speak  their  piece.  The 
thing  that  really  disturbs  me  about  that,  and  a  point  on 
which  I  cannot  agree  with  Schmertz  or  Mobil  or  maybe  any 

of  the  rest  of  you  who  feel  that  way,  is  that  I  don't  think 
television  should  be  open  to  those  who  can  afford  it,  and 

therefore  not  open  to  anybody  who  can't.  The  real  solution is  for  the  television  news  time  itself  to  be  accurate  and 

balanced  and  fair,  and  if  you  offer  somebody  a  chance  to 

participate  and  he  chooses  not  to,  I  think  he's  got  a  very 
weak  case  in  arguing  against  it. 

As  I  say,  I've  been  through  this  with  Herb  Schmertz 

before  and  there  are  people,  obviously,  who  think  he's, 

right,  but  I'm  not  one  of  them. 
Q:  /  understand  your  point  of  view,  but  what  makes  you  think  the 
network  staif  is  expert? 

A:  Well,  if  I  understand  what  you're  asking,  1  don't  think 
we  pretend  that  we  have  experts  or  expertise.  I  don't 
pretend  to  it.  I'm  not  an  economist.  I'm  a  journalist.  But  we 
have  access  to  them,  and  if  we  really  want  to  try  to  put  out  a 

balanced,  fair  appraisal  of  anything,  we  can  approach  these 

people.  The  real  problem  arises  when  you  go  to  the 
experts,  whether  they  are  at  Mobil  Oil  or  anywhere  else, 

and  they  say,  no,  we  won't  play. 
Q:  You  do  have  a  problem  because  professional  communicators 

might  be  able  to  handle  it.  And  as  you  pointed  out.  most  CEO's  are 
not  TV  performers.  Most  of  them  are  not.  I  agree  with  you.  Ronald 

Reagan,  and  they're  scared  of  the  medium.  So  they  don't  perform. 
You  don't  want  to  hear  from  the  PR  man  because  he  doesn't  run  the 
company.  So  when  they  offer  to  buy  lime  to  rebut  something,  in 
fairness,  the  networks  ought  to  tell  us 

A:  As  I  indicated  earlier,  I'm  not  all  that  sympathetic  to  the 

notion  that  the  poor  old  CEO  can't  do  this. 
Q:  He  never  had  to. 

A:  Well,  he  never  had  to.  I  didn't  either,  until  a  year  and  a half  ago. 

Q:  /  wonder  if  the  lack  of  interest  in  economic  reporting  of  the 



372 

television  audience  doesn't  stem  in  great  measure  from  the  despair 

that  we  all  feel  about  why  we  can't  get  two  economists  to  agree  on 
why  we  can  have  inflation  and  unemployment  in  such  large  degree  at 

one  time.  1  think  that  people  feel  it's  almost  hopeless.  Government 

will  come  in  with  these  different  plans  that  don't  work,  and  you  have 
all  these  viewpoints,  and  sometimes  they  all  sound  like  Professor 

Corey.  (Laughter)  It's  a  difficult  subject  anyway,  and  when  you 
can't  get  any  kind  of  unanimous  opinion  from  people  that  are 
educated  in  it,  people  that  don't  have  it  as  a  primary  interest  just 

give  up.  1  don't  think  it's  a  subject  that  lacks  interest,  it  means 
people's  jobs,  hut  there  doesn't  seem  to  be  any  clear  way  and  1  think 
people  give  up. 

A:  Well,  they're  not  easy  questions,  they're  not.  It's  a  very, 
very  difficult  subject,  and  I  don't  know  that  anybody 
knows  why  it  is  that  we  have  had,  the  last  few  years, 
runaway  inflation  and  unemployment.  These  are  new 

things  and  they're  new  problems,  and  the  answers  are  not 
easy.  As  a  matter  of  fact,  my  reaction  to  the  whole  thing  is 

that  I  don't  think  it's  my  role  to  provide  answers.  The  role  is 
to  shed  a  little  light  on  it,  and  put  out  enough  information 
so  somebody  can  at  least  do  a  little  better  job  of  making  up 
his  own  mind  as  to  where  the  weight  of  the  evidence  lies. 

I'm  sure  that's  one  of  the  things  that  make  it  difficult, 
but  it's  damned  hard  stuff  to  understand. 

Q:  This  is  the  paradox  of  what  we're  discussing  tonight.  It's  a  very 
difficult  problem,  a  very  complicated  problem,  a  problem  that  has  to 

deal  with  the  economic  system.  It  can't  necessarily  conform  to  your 
format  of  30  seconds.  Now,  how  can  television  do  that? 

A:  I'm  not  entirely  sure  that  it  can,  which  is  why  the  whole 
thrust  of  what  I  said  was  not  all  that  optimistic,  but  I  think 
we  have  to  start  from  the  fact  that  television  is  the  medium 

on  which  people  rely  and  television  has— 
Q:  —30  seconds. 
A:  Well,  30  seconds  for  you  to  make  your  case  in  the 
context  of  a  piece  that  runs  a  minute  or  two  minutes,  which 

is  not— 

Q:  It's  an  incredibly  complex  problem. 
A:  Yes,  it  is,  and  you're  not  ever  going  to  cover  it  in  detail, 
but  I  pose  the  question,  is  it  better  to  give  people  a  little 
information,  to  make  them  a  little  bit  smarter,  or  just  to 

leave  them  with  nothing?  I  opt  for  trying  to  raise  the  level  of 
understanding  by  that  much,  rather  than  forget  all  about  it. 

Q:  The  alternative  of  forgetting  all  about  it  or  finding  another  way. 
A:  I  suppose  the  alternative  is  finding  another  way,  and  if 

you  can  find  it,  I'm  all  for  it,  but  1  don't  see  what  the  other 
way  is.  The  Evening  News  is  going  to  be  22  minutes  of 

news,  from  now  on,  that's  what  it's  going  to  be. 
Q:  What  about  newspapers? 
A:  Well,  I  made  my  living  working  for  newspapers  and 

there  are  a  lot  of  days  when  I  think  I'll  be  back  to  it  pretty 
soon.  (Laughter)  But  the  fact  is  that's  not  where  people  are 
getting  their  information,  and  that's  all  there  is  to  that. 
Q:  Wf  hear  that  the  young  people  are  getting  more  and  more 
interested  in  business.  This  is  quite  invigorating  to  us.  Are  you 
covering  it?  Are  you  following  it?  We  only  heard  about  it  in  one 
instance  today.  You  are  in  a  position  to  look  at  it  in  a  broader  sense. 

A:  The  short  answer  to  your  question  is,  no,  I  don't  cover  it. 
I  had  the  delightful  experience  of  being  one  of  Lou  Banks' 
guests  up  at  his  seminar  at  Harvard,  and  it  was  great,  1 

really  enjoyed  it  very  much,  and  I  can  see  that  it's  there, 
where  he  sees  it.  He's  dealing  with  a  pretty  exceptional 

group  of  people  and  I'm  not  certain  that  I  agree  with  Lou 
that  the  picture  is  all  that  favorable.  What  I  have  to  deal 
with,  and  what  television  generally  has  to  deal  with,  are  not 
the  students  of  Harvard  Graduate  School  of  Business 

Administration,  but  they  are  the  people  who  may  not  even 

have  gotten  out  of  Public  High  School  65.  They're  the 
people  who  are  watching,  and  they  are  also  the  people  who 
are  voting,  and  I  count  it  some  modest  success  if  we  can  do 
something  to  contribute  to  their  understanding  of  what  the 

system  is  all  about. 

I'm  not  optimistic  about  it.  I'm  very  pessimistic  about  it 
most  of  the  time.  But  I  think  that  when  we  start,  when  we 

try  to  do  something,  and  we  really  don't  get  any  backing  or 
support,  then  it's  sort  of  distressing.  I  really  found  it  pretty 
damned  distressing,  having  spent  all  the  time  working  on 
that  series  that  we  watched,  that  nobody  responded  to  it. 

Nobody  responded.  I  got  some  letters,  sort  of  semiliterate, 

but  I  didn't  get  any  response  from  anybody  whose  opinion 
might  count.  . 
Q:  Maybe  if  some  of  the  people  who  spend  millions  of  dollars  in 
advertising  would  make  their  voice  a  little  stronger  to  your 
management,  in  an  educational  way,  would  speak  a  little  more 

strongly,  maybe  they  would  give  some  of  their  support  in  a 
commercial  area. 
A:  Weil,  one  thing  I  would  not  ever  want  to  suggest  at  all, 
the  last  thing  I  would  want  to  suggest,  is  that  you,  as 

business  people,  would  use  your  economic  clout  as  adver- 
tisers to  suggest  to  ABC  that  we  do  something  or  not  do 

something.  That's  the  last  thing  I  want.  I  think  as  viewers 
and  as  intelligent  viewers— the  fact  is,  of  course,  an  awful 

lot  of  businessmen  don't  see  the  evening  news,  whether  it's 

ours  or  anybody  else's,  because  it  comes  at  seven  o'clock 
and  they  are  all  riding  the  trains  or  something.  But— and  I 

wouldn't  even  suggest  you  say,  yes,  well,  we'd  better  call  in 
there  and  say,  that's  terrific,  you  hired  some  guy  from 
fortune  to  do  economic  news.  But  when  we  do  something 

that's  good,  you  ought  to  say  so  and  write  a  letter.  If  we  do 
something  bad,  say  that,  too.  As  a  matter  of  fact,  if  you  only 
wrote  a  letter  to  me,  it  would  be  useful.  But  to  be  sort  of 

shouting  down  the  well  all  the  time  is  a  pretty  disappoint- 

ing kind  of  operation. 

Q:  In  a  sense,  you  serve  as  a  filter  for  news.  We're  engaged  now  in 
our  every-four-year  exercise— the  election  of  a  new  President.  ]ust 

look  at  the  Democratic  race  that's  going  on.  There  are  a  lot  of 
sentiments  expressed  here,  and  a  lot  of  sentiments  that  people  in  this 
room  are  worried  about  are  represented  in  the  various  candidates 

for  election,  from  Jackson  on  one  side  to  Udall  on  the  other  side.  I've 
been  very  struck  by  a  program  I  saw  recently,  a  series  of  programs  in 
which  several  of  the  candidates  show  up  to  face  the  issues. 
A:  I  have  been  arguing  ever  since  the  campaign  got  under 
way  that  ABC  ought  to  send  me  out  to  interview  candidates 
on  their  economic  positions,  because  these  guys  could  not 

snow  me  quite  as  easily  as  they  can  somebody  else.  I 

haven't  gotten  anywhere.  And  I'm  not  sure  that  I'd  be  in  a 
stronger  position  if  I  had  a  stack  of  letters  from  occupants 

of  this  room,  but  I  certainly  wouldn't  be  in  any  weaker 

position. The  evening  news,  and  this  I  found  astounding,  when  I 
looked  at  the  audience  measurement  studies,  goes  to 

everybody.  It's  really  very  close  to  a  cross-section  of  the 
country,  in  socio-economic  groups.  So  we  do  have  other 

viewers.  I'm  saying  that  the  other  guys,  this  lower  educa- 
tional group,  really  need  it,  but  if  we  got  some  reaction 

from  viewers  of  any  stripe,  it  would  make  some  difference. 
Q:  Dan,  the  chairman  of  the  board  or  the  president  of  a  company, 

despite  the  training  you  may  try  to  give  him  as  a  public  speaker— 

that's  not  his  main  interest.  Would  it  be  possible  for  the  companies, 
or  at  least,  various  industries,  to  develop  spokesmen  who  are  trained 

economists,  who  are  loi/fy— (laughter)  Would  these  people  have 
believability? 

A:  Well,  all  of  the  witty  economists  are  Democrats. 
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iLaughterl  They  really  are. 
Q:  /  would  like  to  ask  a  question  which  has  been  occurring  to  me 

through  your  entire  talk:lt's  been  fascinating,  and  I'm  not  an  expert on  this  whole  issue  at  all.  I  know  very  little  about  it  and  maybe  it 
would  be  obvious  to  everybody  here  but  me.  But  could  a  fundamental 
problem  be  that  television  has  an  extraordinarily  visual  audience, 

and  most  of  what's  news— economics  doesn't  lend  itself  particularly 
well  to  visual  presentations 
A:  That  was  spoken  like  a  television  producer.  ILaughterl 

The  first  thing  I  ran  into  at  ABC  and  I've  run  into  ever  since 
is  this  argument  that  economics  is  not  visual,  so  it's  no 
good.  Well,  it  was  a  weak  argument  for  them  to  make  at  the 
time,  because  this  came  right  on  the  heels  of  the  Watergate 

trial,  and  my  response  was,  yes,  the  Watergate  trial  wasn't 
visual  either.  It  didn't  even  have  talking  heads.  You 
couldn't  even  get  the  camera  in  the  courtroom.  You  had  to 
rely  on  sketches  all  the  time.  But  !  didn't  notice  anybody 
not  devoting  five  minutes  every  night  to  it. 

So  the  question  is  whether  it's  important.  If  it's  impor- 
tant, then  it's  up  to  television  producers  to  make  it  inter- 

esting, to  make  it  visual,  to  do  whatever  they  have  to,  to 

make  people  watch  it.  This  nonsense— you  know,  it's  the 
same  sort  of  thing  1  was  criticizing  businessmen  for  earlier. 

Most  of  us  don't  get  paid  for  doing  things  that  are  easy.  You 
get  paid,  and  especially  you  get  paid  well,  for  doing  things 
that  are  hard.  And  it's  hard  to  make  economics  visual  all 
the  time.  But  that's  what  we're  supposed  to  do,  and  if  you 
decide,  okay,  this  is  an  important  subject,  then  you  do  it 
that  way. 

I  wish  I'd  brought  along  the  piece  that  I  talked  about 
earlier,  on  the  steel  industry,  because  I  thought  that  was  a 
dynamite  spot,  in  visual  terms.  We  opened  the  thing  up 
with  a  blast  furnace  and  the  flames  spewing  out,  natural 
sound  roaring  all  over  the  place.  It  was  just  great.  And  then 
we  ran  down  the  steel  billets  running  through  the  rolling 
mill  and  what  not,  damned  visual,  and  we  tied  all  the  rest  of 
it  into  it.  We  talked  about  the  cost  of  a  blast  furnace,  a  basic 
oxygen  furnace,  and  all  the  rest  of  it.  I  think  you  can  do  it, 

but  it's  not  easy,  it's  very,  very  hard.  But  everybody  tends  to 
cave  in  on  this  very  quickly.  The  real  problem  is  that  the 

people  who  run  television  are  not  interested  and  they're 
convinced  nobody  else  is  interested,  and  that's  really  the 
problem. 

I  am  now  going  to  ask  the  question  that  I  planted,  that 

wasn't  asked  me,  and  then  I'll  answer  it,  and  that's  it. 
ILaughterl 

The  question  had  something  to  do  with  the  whole 
business  about  show  business.  I  wrote  a  precis  of  the  Bible 
in  30  seconds,  to  present  here,  but  1  gave  up  on  it.  The 

question  was,  what  is— and  I'm  surprised  it  wasn't  asked 
anyway— the  criticism  of  the  show  biz  aspect  of  television. 
No  doubt  about  it,  it's  show  biz  that  ties  into  this  whole 
visual  thing,  and  that's  where  you  get  into  your  real 
problems  in  dealing  with  stories  about  companies  and  why 
you  really  ought  to  be  just  as  happy  that  television  does  not 
bother  to  do  little  stories  about  individual  companies. 

I  hadn't  been  in  television  at  ABC  very  long  when  the 
then  executive  producer  of  the  Evening  News  decided  we 
ought  to  do  a  story  about  Westinghouse,  which  was  having 
all  kinds  of  problems  of  one  kind  or  another.  It  was  in  the 
news.  And  I  was  not  able  to  figure  out  why  in  the  world  he 

wanted  to  do  a  story  about  Westinghouse,  when  we  didn't 
do  any  stories  about  individual  companies.  And  1  finally 
concluded  it  was  because  this  guy,  a  grand  old  man  of 
television,  was  an  old  pal  of  Betty  Furness,  so  he  wanted  to 
do  a  story  about  Westinghouse  and  all  its  problems. 

Well,  the  whole  thing  sort  of  lent  itself  to  the  visual 
treatment.  We  went  out  and  got  an  old  Betty  Furness 
commercial,  and  boy,  it  was  great.  The  thing  opened  up 
with  this  old  black  and  white  grainy  commercial,  Betty 
Furness  wearing  a  long  skirt  and  funny  hair  style,  strolling 
around  in  front  of  the  refrigerator  and  speaking  her  lines, 
and  the  narration  that  went  over  the  film  started  out  saying 
something  about  how  20  years  ago  Westinghouse  was  a  big 
name  in  appliances,  and  Betty  Furness  was  a  household 
word,  and  one  of  the  most  famous  slogans  in  television 

was— and  at  that  point  we  hit  her  coming  on— "You  can  be 
sure  if  it's  Westinghouse." Then  we  moved  on  to  all  the  troubles  of  the  company 
and  we  went  down  and  interviewed  the  new  chairman  of 
the  board  m  Pittsburgh.  We  got  to  the  end  and  there  was 
just  no  way  that  1  could  wind  up  that  story,  except  by  being 
filmed  up  on  the  hillside,  overlooking  the  plant,  and 

saying,  "Well,  nowadays,  you  can't  be  sure  of  much  of 
anything  if  it's  Westinghouse."  And  I'll  tell  you  the  fur  flew 
all  over  the  place  for  weeks  after  that.  Nobody  could  point 
to  anything  that  was  wrong  with  the  story.  All  the  facts 

were  correct.  We  didn't  treat  them  badly  in  any  other  way, 
but  just  that  show  biz  ending.  There  just  wasn't  any  way  to 
get  around  it,  and  I  had  the  one  satisfaction,  a  few  weeks 

later,  of  seeing  a  story  in  Barrens  with  the  headline  "You 
can't  be  sure  if  it's  Westinghouse. " 
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Accountability  in  Corporate  Communications 
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In  doing  my  homework  for  this  meeting,  I  found  that  those 
of  you  who  had  attended  earlier  seminars  had  discussed  a 
broad  range  of  problems  covering  some  of  the  subjects  that 
we  have  touched  on  already  this  week,  and  that  we  will 
touch  on  in  meetings  to  come.  There  has  been  a  continuous 
and  deep  interest  in  certain  specific  aspects  of  corporate 
communication. 

Questions  such  as,  how  do  we  impress  corporate 

communication's  importance  on  top  management?  How 
can  we  better  get  across  the  advantages  of  the  free  enter- 

prise system  to  a  host  of  people  who  may  not  hate  it,  but 
seem  somehow  to  be  turned  off  about  it?  What  should  we 
do  to  improve  our  business  relations  and  our  standing  with 
the  government,  and  a  number  of  other  questions. 

Maybe  the  reason  these  subjects  keep  coming  up  is 
that  they  are  problems  that  most  of  us  have  not  been  able  to 
solve.  When  one  individual  or  one  company  or  one 

industry  makes  some  progress,  it's  rather  unusual,  and  we 
look  to  it  for  example.  We're  delighted  to  hear  the  case 
history  and  hope  we  can  apply  some  of  the  lessons  to  our 

problems  and  to  our  company's  or  clients'  needs. 
For  most  of  us  the  problems  of  corporate  communica- 
tion remain.  What  a  vague  and  indefinite  art  we  practice!  In 

industry,  we  can  mass-produce  a  precision  product  and  we 
know,  for  sure,  just  how  high  a  percentage  of  finished  items 
will  pass  quality  control.  We  run  power  plants  and  switch- 

ing systems  by  computer. 
In  marketing,  we  can  take  into  account  a  myriad  of 

intangibles,  program  them,  and  predict  the  success  or 
failure  of  the  new  product.  We  have  the  mechanics,  so  that 
a  housewife  who  puts  a  bar  of  soap  on  the  check-out 
counter  sets  in  motion  machinery  that  not  only  totes  up  her 
bill,  but  controls  inventory  and  ordering  by  the  supermar- 

ket chain,  the  distributor,  and  the  warehouse,  and  then 
starts  up  the  factory  equipment  that  will  put  that  bar  of 
soap  right  back  on  the  shelf  again. 

So  much  we  are  able  to  do— so  many  production 
miracles,  so  many  inventions,  and  so  many  new  econ- 

omies, and  so  many  new  conveniences,  and  so  many  new 
cures.  Yet  still,  the  same  old  problems  persist  when  we 

consider  corporate  communication.  Is  it  working?  What's its  worth?  Is  it  worth  the  effort? 

Out  here  in  the  West,  it's  not  inappropriate  to  think  of 
pioneers,  and  to  recognize  that  we  still  are  in  a  pioneer 

period  when  it  comes  to  corporate  communication.  I'm 
reminded  of  a  comment  by  David  Brinkley,  about  pioneer 
immigrants  of  the  nineteenth  century,  who  said,  when  they 
left  the  shores  of  Europe,  that  they  had  the  hope  of  finding 
the  streets  paved  with  gold  in  America.  Instead,  those 

immigrants  learned  quickly  that  (a)  the  streets  weren't 
paved  with  gold,  (b)  the  streets  weren't  paved  at  all,  and  (c) 
they  were  the  ones  who  were  supposed  to  do  the  paving. 

I  don't  pretend  that  we're  going  to  find  golden  solu- 
tions during  the  week  here.  I  think  the  best  we  can  do  is  to 

continue  to  search  and  grope  and  think  and  learn  some- 
thing from  the  ideas  and  examples  of  each  other,  and  then 

go  back  and  do  our  jobs  and,  I  hope,  pave  the  streets  of 

communication  so  they  don't  develop  quite  so  many  pot holes  as  before. 

There  is  a  continuing  crisis  in  corporate  communica- 
tion. In  proceedings  of  earlier  Fortune  seminars,  there  are 

interesting  case  studies,  success  stories,  about  companies 
whose  names  today,  unfortunately,  are  mud  in  the  minds  of 
millions.  There  are  individuals  whose  accomplishments 
were  extolled  and  whose  reputations  have  since  been 
ruined.  For  us  to  believe  that  these  disasters  occurred 

solely  because  of  a  breakdown  in  corporate  communica- 
tion is  obviously  inane.  But  1  am  convinced  that  chicanery 

and  bribes  and  payoffs  and  revelations  of  laundered 
money,  all  these  terrible  developments,  can  be  traced  to 
lack  of,  or  a  flouting  of,  one  element  that  mu${  exist  in  any 
compound  of  corporate  communication,  and  that  element 

is  accountability,  and  it's  accountability  in  corporate  com- 
munication that  I'd  like  to  consider  for  the  next  few 

minutes  this  morning. 
Someone  once  defined  the  corporation  as  an  ingenious 

device  for  obtaining  individual  profit  without  individual 
accountability.  As  managers  of  corporations  and  as  com- 

municators for  business,  to  whom  and  to  what  should  we 

be  accountable?  Certainly,  accountability  is  basic  to  busi- 
ness. The  word  is  virtually  synonymous  with  the  bottom 

line.  And  we've  long  accepted  as  a  truism  the  idea  that  top 
management  is  accountable  to  stockholders,  but  let's  re- 

examine this  one.  Who  else  is  top  management  account- 
able to  and  for  what? 
To  begin  with,  top  management  is  accountable  to  itself, 

not  just  in  terms  of  growth  and  profits,  but  in  terms  of 
searching  out  the  truth  about  itself,  deciding  who  it  really 
is,  who  it  wants  to  be  and  when,  and  then  taking  great  care 
to  impress  that  honest  image  on  itself,  first,  on  its  employ- 

ees and  stockholders,  and  then  on  its  external  audiences. 
What  then?  Are  there  larger  dimensions  of  account- 

ability which  you  try  to  keep  in  mind?  I  think  so.  I  think  we 
have  a  general  responsibility  to  adhere  to  the  accepted 
standards  of  morality.  We  have  got  to  reaffirm  the  fact  that 
our  responsibility  for  deeds  and  words  is  not  only  to  the 
bottom  line,  but  also  to  society  and  to  the  Judeo-Christian, 
or  Moslem  or  Buddhist  standard  of  moral  conduct. 

This  may  sound  like  sermonizing  and  in  a  way  it  is. 

And  like  most  every  other  sermon,  it's  not  really  saying 
anything  new,  but  saying  something  that,  because  of 
human  frailty,  I  think,  probably  needs  to  be  resaid  each 
week.  Business  has  got  to  be  moral,  not  just  in  order  to  be 
believed,  but  in  order  to  be.  End  of  sermon. 

There  is  another  major  responsibility  that  we  have, 

and  that's  to  the  living  thing  that's  the  corporation  itself 
and  its  future.  This  responsibility  is  not  just  to  executives 
and  shift  workers  who  will  come  and  go,  and  to  stockhold- 
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ers,  as  we've  already  said,  but  to  that  inanimate  entity,  the 
corporation  itself.  The  corporation  has  an  ongoing  life  of  its 
own,  and  a  prime  responsibility  for  those  who  manage  it, 
and  those  who  communicate  on  its  behalf,  is  to  preserve, 
protect,  and  enhance  the  quality  of  that  corporate  life. 

A  number  of  the  sins  of  business  can  be  avoided  if, 
before  we  act  and  before  we  speak,  we  question  whether 
our  deeds  and  words  are  in  the  best  tradition  of  our 
enterprises  and  how  they  will  affect  the  future,  not  just  the 
next  quarterly  statement,  but  the  long-term  future  viability 
and  nature  of  an  organism  that  should  continue  to  flourish 
long  after  all  of  us  have  left. 

So  some  parameters  are  established,  and  enlightened 
business  knows  its  loyalties,  and  an  enlightened  business- 

man is  more  than  just  an  individual  who  thinks  and  knows. 
He  or  she  is  a  person  who  acts  and  is  accountable  for  his 
actions. 

I  believe  there  are  five  actions  for  which  we  are 

especially  accountable  in  corporate  communication.  We've 
touched  on  one  or  two  of  these  earlier,  but  let's  examine 
them  separately.  The  first  of  these  actions  is  to  tell  the  truth. 

We're  the  tellers  as  well  as  the  doers  for  industry.  What  we 
say  must  be  true,  and  a  full  story— no  half-truths  need 
apply.  Unfortunately,  we  have  a  long  way  to  go  before  we 
catch  up  to  the  credibility  that  we  think  we  deserve,  or  that 
we  hope  we  will  earn.  And  the  principal  reason  for  lack  of 
business  credibility  is  the  traditional  attitude  of  business, 
one  that  unfortunately  still  persists  in  some  places,  and 
that  is  to  say  nothing  or  to  stretch  the  truth. 

Maybe  you  recall  the  cartoon  in  an  issue  of  The  Nrw 
Yorker  last  month  that  showed  an  executive  saying  to  some 

subordinates:  "Don't  tell  me  the  facts,  I  know  the  facts,  but 
what  are  we  going  to  give  out  for  public  consumption?" 

We  have  loved  the  truth  when  it  helps,  but  we  have 
sometimes  hidden  the  truth  when  it  hurts.  No  wonder  we 

have  spawned  a  distrust  for  business,  in  the  press,  particu- 
larly, and  among  the  public. 

As  Donald  McNaughton,  chairman  of  the  Prudential, 

said  recently:  "The  journalists  tell  us  that  business  arouses 
their  hackles  because  so  many  companies  press  hard  for 
space  or  air  time  when  they  have  good  news,  but  remain 

underground  when  their  fortunes  are  receding."  He  went 
on  to  say:  "Another  thing  business  must  do  is  to  become 
more  open  about  its  affairs,  more  candid  about  its  plans 
and  problems,  and  much  readier  than  it  has  ever  been  to 

respond  to  questions  and  criticisms." 
The  truth,  the  whole  truth,  nothing  but  the  truth  for 

the  corporate  ad 
Let  me  tell  you  about  one  that  told  the  truth,  but  not  the 

whole  truth,  and  so  was  never  published  It  was  an  ad 
about  pollution  control,  noise  pollution,  to  be  specific,  at 
oneof  theplantsof  a  major  industrial  firm  The  ad  was  well 
researched,  well  written.  It  was  interesting,  informative, 
and  by  every  other  objective  measure,  truthful  But  the  ad 
was  a  lie.  The  company  had  solved  the  noise  pollution 
problem  at  one  of  its  plants,  but  not  all  of  them,  and  the  ad 
implied  that  the  problem  had  been  solved  across  the  board. 

It  didn't  say  so,  but  there  was  a  clear  implication.  By  itself, 
the  ad  was  literally  true,  but  the  statement  it  made  to  the 
world  was  a  lie. 

Needless  to  say,  the  ad  never  left  the  agency.  I'm  sure 
that  if  it  had,  the  client  would  have  rejected  it,  and  if  he 

hadn't,  many  of  the  readers  would  have. 
We've  come  a  long  way  in  telling  the  truth  about  our 

business  since  the  days  of  "the  public  be  damned."  But 
we've  a  long  way  to  go. 

An  interesting  survey  was  published  this  month  on  the 
credibility  of  large  corporations.  It  was  taken  among  young 
doctors,  lawyers,  engineers,  business  executives,  a  rather 
influential  group  in  our  society,  successful  men  and 
women  with  an  average  age  of  thirty-one.  A  strong  major- 

ity of  the  respondents,  73  percent,  agreed  with  the  state- 
ment that  the  existence  of  large  corporations  is  essential  to 

economic  growth.  But  only  49  percent  felt  that  corpora- 
tions fairly  represent  the  quality  of  their  goods  and  serv- 

ices, and  only  22  percent  believed  that  large  corporations 
are  doing  an  adequate  job  of  informing  the  public  of  their 
policies  and  activities. 

It  doesn't  seem  to  be  the  business  establishment  that  is 
being  distrusted,  as  much  as  the  lack  of  candor  of  the 
businesses  that  make  up  the  establishment. 

The  second  action  for  which  we  are  especially 
accountable  in  corporate  communication  is  to  tell  it  clearly. 
Whenever  1  talk  about  keeping  it  clear,  making  yourself 

understood,  1  can't  help  thinking  of  Knute  Rockne  who 
had  a  habit  of  giving  his  players  impromptu  quizzes.  He 

collared  Frank  "Curilla,"  a  substitute,  in  practice  one  day. 
"It's  our  ball  on  the  enemy's  two  yard  line,  fourth  down, 
goal  to  go,"  Rockne  barked  at  the  young  unsung  quarter- 

back. "What  would  you  do?"  The  sub  responded,  "Move 
over  on  the  bench  a  little,  so  I  could  see  the  touchdown 

better"  (Laughter)  So  tell  it  clearly.  Nobody  has  to  listen. 

"We're  the  tellers  as  well  as  the  doers  for 
industry.  What  we  say  must  be  true,  and  a 

full  story— no  half-truths  need  apply." 
With  the  billions  being  spent  for  corporate  information, 
there's  a  lot  of  clutter  out  there.  And  while  more  and  more 
companies  are  adopting  and  expressing  corporate  stances 
that  are  direct,  vivid,  easily  comprehended,  and  while 
others  are  taking  the  posture  of  advocates  on  public  and 
often  controversial  issues,  there  are  still  many  that  wallow 
in  the  delusion  that  what  interests  them  is  going  to  interest 
everyone  else. 

This  is  reflected  in  the  kind  of  corporate  advertising 
that  is  written  to  please  the  president  of  the  company, 

because  he's  the  only  person  who  will  ever  want  to  read  it or  understand  it. 

It  isn't  easy  to  get  a  clear,  strong  statement  about  a 
corporate  entity  of  any  size.  One  of  my  colleagues  has  a 
technique  that  has  worked  well  in  the  formulation  of 
corporate  communication  programs  for  clients  On  occa- 

sion, he  has  closeted  himself  for  a  day  with  the  top 
management  of  a  company.  The  purpose  is  to  define,  in  a 
single,  simple  sentence,  just  what  that  company  is  and 
what  it  wants  to  be.  Through  most  of  the  morning,  the 
room  in  which  they  work,  as  you  can  imagine,  is  a  verbal 
shambles.  So  many  elliptical  statements,  so  many  objec- 

tives, and  such  confusion.  But  in  the  afternoon,  he  goes  to 
the  blackboard  and  he  lists  all  the  points  about  which  there 
is  some  degree  of  consensus,  and  asks  that  each  be  weighed 

on  a  total  scale  of  100;  it's  surprising  how  many  of  them  get 
under  5  points,  and  it's  usual  that  one  or  two  elements  score very  high. 

The  little  ones  are  recognized  for  their  lack  of  impor- 
tance by  being  discarded,  and  the  strong  ones  are  to  be 

welded  into  that  one  sentence  that  states  what  the  com- 

pany is  and  wants  to  be. 
The  policy  statement  is  then  converted  into  strategy 

for  a  corporate  communication  campaign,  and  the  budget 
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is  established,  depending  on  when  the  company  wants  to 

get  where  it  wants  to  go.  I'm  not  saying  that  this  approach  is 
a  substitute  for  opinipn  and  attitude  research.  But  it  does 
clarify  what  the  organization  is  and  right  from  the  top 
management.  And  this  lucid  definition  provides  a  frame- 

work on  which  elements  of  advertising  and  public  rela- 

tions can  be  assembled.  The  point  is,  get  to  the  point,  don't 
beat  around  the  bush,  and  don't  complicate  it.  Don't  get 
lost  in  semantics  and  build  a  Rube  Goldberg  bridge  to  your 

listener's  ear. 
As  Lloyd  George  once  said,  "The  most  dangerous  thing 

in  the  world  is  to  try  to  leap  a  chasm  in  two  jumps."  It's  a 
funny  picture,  isn't  it? So  make  the  message  truthful,  but  make  it  clear.  One 

way  to  make  it  clear  is  to  simplify,  and  that's  what  Merrill 
Lynch  does  when  it  reminds  us  that  Merrill  Lynch  is 
bullish  on  America,  and  AT&T  does  when  it  reports  One 
Bell  System,  It  Works.  And  De  Beers  means  it  when  it  says, 
A  diamond  is  forever. 

I'm  pretty  sure  you  will  find  clarity  a  common  ingre- 
dient in  any  corporate  communication  campaign  that 

meets  the  definition  Harry  Darling  of  the  ANA  offers  for  a 

truly  successful  corporate  program;  "It's  that  rare  beautiful 
moment  when  the  board  of  directors  thinks  it's  projecting  a 
favorable  company  in\age,  and  the  marketing  department 

considers  it  hard  sell,  product  sell." 
But  the  words  must  be  true  and  the  notes  ring  clear. 
The  third  action  for  which  we  are  accountable  in 

corporate  communication  is  to  tell  it  to  the  right  people. 
We  must  see  that  what  we  have  to  say  reaches  the  proper 
audience,  those  whom  it  is  in  the  best  interests  of  an 
enterprise  to  inform  and  influence.  Our  first  audience  is  an 
individual,  just  one  man  or  woman.  So  often  we  talk  about 
the  need  for  top  management  involvement  in  corporate 
communication,  and  express  our  pride  in  the  ability  of  the 
CEO  to  speak  for  the  corporation.  So  long,  but  for  how 
long. 

Our  friends  at  Fortune  note  that  on  an  average,  the  top 
position  in  major  corporations  changes  hands  about  every 
three  years,  and  with  early  retirements  and  second  careers 
and  the  exhausting  demands  of  the  job,  the  tenure  is 
getting  even  shorter.  So  every  few  years  we  face  a  renewed 
task  of  immersing  this  key  individual,  the  chief  executive, 
in  the  corporate  communication  process,  of  molding  an 
individual  to  become  the  face  and  the  spokesman  of  the 
corporation,  and,  of  course,  adapting  attitudes  and  actions 
within  the  corporate  entity  to  his  personal  leadership. 

We  are  accountable  to  the  corporate  leader,  and  we  are 
accountable  for  him.  He  can  often  give  our  enterprise  a 
human  personality,  a  face,  a  name  to  remember.  People 
everywhere  look  for  a  human  being  with  whom  to  identify 

any  enterprise.  So  that's  target  No.  1,  the  man  at  the 
top— and,  1  might  add,  the  second  and  even  the  third  in 
command  could  be  at  the  top  in  a  minute  flat. 

Target  audience  No.  2.  We  are  accountable  to  the 
individuals  of  our  organization,  individuals  our  organiza- 

tion touches  most  closely,  those  people  who  invest  in  it, 
and  often  the  same,  those  who  work  for  it.  We  can  reach 
them  easily  and  directly.  We  have  an  obligation  to  reach 
them  with  the  full  story.  Again,  no  half-truths  need  apply. 

I'm  reminded,  when  I  think  of  the  attention  that  needs 
to  be  paid  to  stockholders,  of  a  bruising  fight  for  control 
one  midwestern  company  went  through  earlier  this  year.  It 
was  a  real  bloodbath  and  it  was  fully  covered  in  the  Wall 
Street  Journal.  When  it  was  finally  over  and  the  CEO  had 
been  deposed,  all  of  the  information  that  the  stockholders 

ever  received  from  the  company  was  contained  in  a  curt 

but  coy  letter  that  began:  "The  sincere  differences  of 
opinion  that  were  discussed  yesterday  by  members  of  the 
Board,  have  now  been  fully  and  completely  resolved.  The 

debate  of  the  past  day  is  behind  us.  We're  confident  that 
out  of  today's  resolution  of  these  differences,  will  emerge  a 

more  united  management  team." 
Someone  didn't  give  the  shareholders,  or  at  least  their 

intelligence,  high  priority  in  corporate  communication. 
Compare  this  action  with  the  completeness  with  which 

duPont  informs  its  shareholders  about  their  company  in 

the  annual  report.  Last  year's  pages  reviewed  every  aspect 
of  the  company,  positive  or  negative,  including  candid 
coverage  of  occupational  safety,  minority  employment, 
and  other  subjects  that  more  timid  or  less  confident 
companies  would  leave  out. 

We're  just  as  accountable  in  communication  to  our 
employees.  If  employees  are  uninformed  or  misinformed, 

"We  are  accountable  to  the  corporate  leader, 
and  we  are  accountable  for  him.  He  can  often 
give  our  enterprise  a  human  personality,  a 
face,  a  name  to  remember  People  everywhere 
look  for  a  human  being  with  whom  to  iden- 

tify any  enterprise." 
they  find  reasons  to  become  hostile  and  naturally  their 

negativism  affects  the  corporation's  external  publics. 
One  organization  that  is  refreshingly  candid  and  open 

and  one,  I'm  pleased  to  say,  we've  been  helping  since  1908, 
is  AT&T.  We  had  occasion,  recently,  to  look  at  some  of  the 
diverse  pieces  of  information  that  the  Bell  Companies  have 
been  presenting  to  their  employees.  1  have  with  me  a 
random  selection. 

A  feature  article  in  an  employee  magazine  about,  of  all 
people,  the  president  of  the  union.  Posters  that  reflect 
employee  criticism  of  the  business  climate  in  which  they 
work.  For  example,  one  such  poster  showed  a  sketch  of  two 

pachyderms  with  a  caption  saying:  "Getting  anything  done 
around  here  is  like  mating  two  elephants.  It's  done  at  a  very 
high  level,  with  a  lot  of  fuss  and  squealing,  and  it  takes  two 

years  before  anything  comes  of  it." Articles  that  face  up  the  facts  about  the  resentment  of 
white  males  toward  women  and  blacks  in  jobs  that  once 
were  the  province  of  white  males. 

The  promise  of  AT&T  management,  in  talking  with 
over  one  million  employees,  is  that  you  may  not  agree  with 
us,  but  we  pledge  that  we  will  tell  it  to  you  like  it  is,  and 
despite  its  bigness  and  its  critics,  the  Bell  System  is  making 
this  corporate  communication  policy  work. 

Of  course,  there  are  many  other  audiences  besides  our 
own  employees,  and  they  are  vital,  but  1  do  believe  that 
what  we  say  to  our  own  people  should  set  the  tone  for  our 
communication  to  outsiders,  to  the  financial  community, 
opinion  leaders,  government,  young  people,  old  people, 
whoever  may  touch  our  lives,  and  we  theirs. 

I'd  like  to  show  you  a  corporate  communication  com- 
mercial that  tells  you  something  about  a  company,  who  it 

is,  what  it  does  and  what  it  thinks  and  why.  That's  a  lot  to 
get  across  in  one  commercial,  so  it's  not  thirty  seconds.  We 
allowed  three  minutes.  It's  a  commercial  born  in  adversity, 
a  disastrous  fire,  but  it's  pretty  positive  as  a  corporate communication  message. 
(At  this  point,  a  film  was  shown.) 
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AT&T  called  this  message  "A  Miracle  on  Second 
Avenue, "  and  a  miracle  it  certainly  was.  Put  yourself  in  the 
position  of  any  one  of  AT&T's  audiences,  owners,  workers, 
users,  insiders  and  outsiders,  and  I  think  you'll  get  the 
same  message. 

Clarity,  based  in  truth,  and  forceful  messages  aimed  at 

the  relevant  audiences,  but  here  comes  a  problem  and  it's  a 
big  one.  When  we  are  concerned  about  reaching  custom- 

ers, prospects,  opinion  leaders,  government,  consumer 
activists,  regulators,  and  the  myriad  of  others  who  consti- 

tute that  amorphous  being  we  call  the  public,  we  must 
recognize  and  surmount  the  barriers  between  us  and  the 

public.  A  message  isn't  worth  paper  and  ink  or  film  or  tape 
until  we  can  place  it  before  the  eyes  and  the  minds  of  the 
people.  Can  we  get  it  through?  That  should  be  the  easy 
part,  provided  we  have  creativity  and  money  Unfortun- 

ately, when  it  comes  to  reaching  the  general  public,  espe- 
cially when  we  take  a  forceful  stand  on  issues,  namely 

advocacy  advertising,  it's  the  hardest  part,  and  it's  not  all our  fault. 
Some  outside  forces  are  literally  blocking  the  efforts, 

and  I  believe  the  rights,  of  corporations  to  channel  infor- 
mation to  the  public.  1  mentioned  the  first  of  these  forces, 

the  press.  It  isn't  exactly  in  bed  with  business,  nor  should  it 
be  the  servant  of  any  advocate,  in  business  or  labor  or 
government  or  politics,  but  the  power  that  the  media  say 
belongs  to  big  business  fades  into  insignificance  when 
compared  to  the  power  the  media  themselves  can  exercise 
over  business. 

We  don't  want  to  control  the  press,  but  they  can  make 

or  break  us.  One  mission  of  the  press  is  to  dig  up 
wrongdoing  In  recent  months,  investigative  reporters 
have  turned  up  some  startling  corporate  chicanery.  But  in 
the  process,  many  reporters,  editors,  and  broadcasters  are 
making  it  appear  that  all  business  is  suspect,  and  this  just 

isn't  so.  We  are  under  attack  from  several  sides,  from  the 
press  itself,  from  the  activists,  from  government  agencies, 
who  know  how  to  get  their  points  of  view  across  to  the 
press  apparently  more  capably  than  we  do.  Perhaps 
because  business  has  been  reluctant  to  talk  about  itself  for 

so  long,  it  doesn't  fare  so  well  with  the  press,  now  that  it  is under  such  sharp  scrutiny. 
There  are  other  reasons.  For  the  most  part,  journalists 

are  generalists.  They  have  limited  time  and  space  to  report 
just  the  cream  of  the  story.  Many  of  them— and  please 

understand,  lest  I'm  sent  home  without  my  lunch,  that  I'm 
not  speaking  of  the  editors  of  Fortune  or  other  business 
publications— many  of  them  lack  any  understanding  of 
economics  or  the  complexities  of  enterprises  that  may 
employ  hundreds  of  thousands  of  people,  produce  intri- 

cate technological  products,  and  operate  within  the  laws 
and  monetary  fluctuations  of  several  dozen  countries. 

Louis  Banks,  our  speaker  yesterday,  and  former  man- 
aging editor  of  fortune,  cited  some  business  horror  stories 

like  this:  "At  the  time  of  the  critical  issue  of  securities,  the 
chief  financial  officer  of  AT&T  is  challenged  on  his  finan- 

cial policies  by  a  wire  service  reporter  who,  it  turns  out, 

does  not  know  the  difference  between  a  stock  and  a  bond." 
He  continued:  "The  chairman  of  Exxon  explains  his  com- 

pany's policies  in  the  Middle  East  for  forty-five  minutes  to 



378 

network  television,  only  to  see  it  compressed  to  a  meaning- 

less thirty  seconds."    » What  the  networks  are  telling  us  is  that  business  and 
its  chief  executive  officers  must  somehow  discuss  the  most 

complex  far-reaching  problems,  such  as  the  energy  crisis, 
or  our  free  enterprise  system  itself,  in  just  thirty  seconds, 

or  TV  news  won't  put  the  business  side  of  the  story  on  the air. 

Perhaps  you  will  agree,  as  1  do,  with  Professor  Banks 

when  he  says,  "We  need  the  competent,  informed,  honest, 
independent  criticism  that  is  implied  in  the  First  Amend- 

ment, and  we  have  proved  its  worth  over  again  and  again. 

But  today,  we're  drowning  in  criticism,  informed  or  other- 
wise, and  what  we  need  is  recognition  of  achievement,  as 

well." 
Of  course,  the  second  external  force  that  impedes  our 

communication  is  the  fairness  doctrine.  We  discussed  this 
last  evening  and  there  was,  perhaps,  a  misunderstanding  of 
it.  This  doctrine  embraces  the  concept  that  since  the 
airways  are  federally  licensed,  the  radio  and  television 
stations  using  them  have  a  special  obligation  to  present  a 
balanced  viewpoint  about  any  issues  of  controversy. 

"We  are  under  attack  from  several  sides,  from 
the  press  itself,  from  the  activists,  from  gov- 

ernment agencies,  who  know  how  to  get  their 
points  of  view  across  to  the  press  apparently 

more  capably  than  we  do." 
Translated,  this  means  that  if  a  station  accepts  a  commer- 

cial from  an  advertiser  on  such  a  subject,  it  must  provide 
time  for  a  responsible  group  that  holds  an  opposite  opinion 
to  air  its  views. 

Now,  on  the  surface,  this  sounds  fair,  indeed.  The 
trouble  is,  the  time  granted  for  the  group  that  wants  to 

oppose  the  advertiser  is  free.  That's  a  key  point.  The  time 
granted  for  the  group  that  wants  to  oppose  the  advertiser  is 
free.  However,  the  stations  and  networks  have  an  interest 
in  selling  time,  not  giving  it  away.  Thus,  they  have  avoided 
opening  themselves  up  to  the  possibility  of  free  time  by 
refusing  the  paid  advertising  of  advertisers  seeking  to  put 
their  views  on  matters  of  legitimate  controversy  in  front  of 
the  public. 

The  situation  has  gotten  to  the  point  where  one  of  the 
oil  companies,  as  was  mentioned  last  night,  wanting  to  get 
their  side  of  the  energy  controversy  on  the  air,  offered  to 
pay  for  its  attackers  to  have  equal  time,  and  was  turned 
down  by  the  networks. 

What  can  we  do  about  these  barriers,  besides  recog- 
nizing that  they  exist?  The  question  has  been  answered  in 

part.  Provided  we  stick  with  a  policy  of  openness  to  the 
press,  I  think  much  of  the  antagonism  from  that  quarter 
will  gradually  diminish.  But  there  are  ways  to  hurdle  the 
obstacles  between  business  and  the  public.  For  instance, 

let's  have  more  background  briefings  with  the  press,  even 
when  we  don't  have  a  story,  so  that  we  can  foster  some 
mutual  understanding  when  we  do.  Let's  take  the  time  with 
the  press,  to  talk  about  how  business  and  society  are 
complementary,  so  the  reporter  can  better  comprehend  the 
social  pulses  of  our  system,  as  well  as  the  economic 

complexity  of  the  business  he  is  assigned  to  cover.  Let's 
welcome,  rather  than  shrug  off,  opportunities  to  make 
public  speeches,  even  when  the  platform  may  seem  to  have 

only  marginal  importance.  And  let's  not  duck  controversy, 
but  seek  out  speaking  appearances  before  groups  of 

activists,  students,  government  bodies,  whose  opinions  are 

different  from  our  own.  Let's  not  be  shy  about  meeting 
them  on  their  own  turf,  but  let's  train  our  speakers  well. 

Let's  marshal  our  allies  to  champion  our  cause,  our 
employees,  stockholders,  industry  associations,  commu- 

nity groups,  and  the  unions.  They  may  all  share  our 
interests  in  certain  specific  issues.  Why  should  we  go  it 
alone?  These  groups  often  can  marshal  more  muscle  and 
better  press  relations  and  lobbying  than  any  individual 
corporation  can  command. 

And  let's  advertise  our  ideas.  I'd  certainly  be  out  of 
character  if  1  didn't  express  my  conviction  that  persuasive, 
relevant  advertising,  advertising  that  dares  to  shake  people 
up,  to  move  them,  is  probably  the  strongest  weapon  we 

have  in  the  battle  for  people's  minds,  and  if  we  can't  get  it 
on  the  air,  let's  do  more  of  it  in  the  newspapers  and  in  the 
idea  medium,  magazines. 

Let's  enlist  the  full  resources  of  our  companies  and  our 
advertising  agencies.  We  use  publicity  and  sales  promo- 

tion and  research  and  direct  mail  to  people  to  market 
products.  These  methods  can  also  be  used  to  communicate 
ideas,  to  set  the  record  straight,  to  bring  understanding 
about  our  institutions,  and  to  respond  to  our  critics. 

Truth,  clarity,  a  message  properly  aimed  and  through 
all  barriers,  which  brings  me  to  my  fifth  and  final  action  for 
which  we  are  accountable.  To  measure  the  effectiveness  of 

our  corporate  communication— yes,  and  even  in  the  most 
cerebral  consideration  of  corporate  communication  there 
is  room  to  take  the  bottom  line  into  account.  We  are 

accountable,  too,  for  producing  results,  changes  in  atti- 
tudes and  behavior  toward  our  organizations,  and  for 

seeing  that  these  results  justify  the  cost  of  our  efforts. 
Simply,  this  means  watching  the  barometers  and  asking 
people  questions,  and  compiling  and  comparing  their 

answers,  and  finding  out  if  what  we're  doing  is  working and  is  it  worth  it. 

The  process  of  persuasion  is  often  a  long  one,  and  it's 
particularly  complicated  when  we're  talking  about  ideas. 
It's  important  that  we  measure  our  progress  at  every  stage 
in  the  process  of  persuasion,  to  see  what  inroads  we  have 
made,  to  stay  with  the  theme,  the  approaches,  the  com- 

munication techniques  that  work,  and  to  discard  and 

modify  those  that  don't.  It's  particularly  tough  to  measure 
this  progress,  a  lot  tougher  than  it  is  to  find  out  if  your 
product  advertising  is  working  or  can  be  expected  to  work. 

We  simply  do  not,  at  this  time,  have  as  much  statistical 
information  as  the  product  marketers  do  on  which  to 
predict  the  success  or  failure  of  our  efforts  to  communicate 
ideas  and  opinions.  However,  even  in  this  inexact  science 
of  the  measurement  of  the  impact  of  corporate  communi- 

cation, there  are  some  elements  of  accountability  that  can 
be  applied.  We  start  by  defining  the  problems,  the  oppor- 

tunities, and  the  target  audience.  Second,  we  ascertain 
where  we  stand  right  now,  through  the  use  of  benchmark 
studies  of  opinion,  among  the  audiences  of  our  concern. 
Third,  and  this  is  important,  I  believe,  we  must  set  objec- 

tives that  are  measurable.  We  can't  be  vague  and  say  we 
want  people  to  think  that  we  are  a  fine  company,  making 
high  quality  products.  Instead,  an  objective  should  be 
stated  more  specifically.  To  give  you  an  example:  When 

asked,  50  percent  of  college  graduates  today  believe  'the XYZ  Company  is  more  responsive  to  the  needs  of  society 
than  the  average  U.S.  industrial  firm.  In  five  years,  we  want 
89  percent  of  the  same  demographic  audience  to  agree. 
That's  a  measurable  objective. 

Fourth,  we  decide  on  the  program  itself,  the  kind  of 
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weight,  media,  and  message  in  advertising.  We  also  decide 
what  the  involvement  of  public  relations  and  direct  mail 
and  employee  and  stockholder  relations  will  be.  The 
program  has  to  run  constantly  and  consistently  with 
adequate  weight  agair\st  its  carefully  targeted  audiences. 

Years  ago,  our  agency  adopted  a  motto:  Keeping 
everlastingly  at  it  brings  success.  And  to  keep  everlastingly 
at  it  is  a  requirement  for  the  kind  of  corporate  communi- 

cation that  works.  IBM  and  Mobil  don't  just  jump  in  and 
out  of  corporate  advertising.  They  keep  on  and  on  and  on. 
And  as  we  move  along,  we  monitor  our  progress  against 
our  objectives,  with  continued  opinion  and  attitude  sur- 

veys, and  we  monitor  the  competition,  competitive  ideas  as 
they  rate  against  our  own,  as  well  as  social,  political,  and 
economic  trends  that  influence  our  audience.  Does  this 

approach  work? 
Let  me  mention  just  a  few  examples  that  I'm  particu- 

larly familiar  with.  The  most  public  company  in  America, 
AT&T,  measures  public  opinion  constantly.  Studies  by 
Yankelovich  and  others  rank  the  Bell  System  as  one  of  the 
top  two  best-managed  corporations  in  the  country. 

In  our  years  with  the  Pharmaceubcal  Manufacturers 
Association,  years  of  negative  publicity  about  the  drug 
industry,  a  continuing  Gallup  survey  showed  that  our 
corporate  advertising  was  helping  to  swing  the  pendulum 
of  opinion  m  their  favor 

The  advertising  for  De Beers  is  corporate  in  nature.  Its 
role  is  to  sell  the  idea  of  the  diamond.  Back  in  the  Forties, 
fewer  than  half  of  the  women  who  got  engaged  sported  a 
diamond  ring  on  third  finger  left.  Today,  more  than  80 

"...we  must  set  objectives  that  are  measur- 
able. Vvie  can't  be  vague  and  say  we  want  peo- 

ple to  think  we  are  a  fine  company,  making 

high  quality  products." 
percent  of  the  engagements  are  sealed  with  a  diamond,  and 
this  in  the  face  of  some  radical  social  changes  and  a  more 
casual  approach  to  the  institution  of  marriage  We  have 
continuously  researched  and  monitored  these  changes  and 
adapted  our  findings  to  our  approach  to  young  people. 

In  our  work  for  General  Motors,  we  have  continuously 
monitored  attitudes  on  such  things  as  pollution  control 
and  equal  opportunity  employment.  In  each  instance,  our 

"tell  it  like  it  is  "  advertising  has  brought  about  positive 
attitude  changes  toward  GM. 

We  have  done  extensive  monitoring  on  the  attitudes 
and  behavior  of  young  people  in  the  work  we  do  for  the 
U.S.  Army  Recruiting  Command  Our  studies  include 
thousands  of  enlistees  and  their  influences  every  year  We 
have  seen  the  perception  of  the  Army  by  all  important 
groups  change  strongly  and  positively  over  the  years. 

The  kind  of  measurement  that  we  obtain  from  the 
media  is  important  to  all  of  us.  As  for  many  of  you.  fortunt 
has  tested  the  response  to  numerous  campaigns  we  run  in 
the  magazine.  Before  a  recent  campaign  for  one  of  our 
clients,  fortunt  ran  a  subscriber  study  of  awareness  and 
attitudes  toward  the  company.  That  was  the  benchmark. 
And  after  we  ran  six  corporate  advertisements,  a  second 

questionnaire  went  out  to  the  same  sample.  We  found,  to 
our  joint  satisfaction,  that  not  only  did  awareness  of  the 
client  and  the  nature  of  this  business  increase  by  nearly  20 
percent,  but  favorable  attitudes  toward  a  particular  cor- 

porate capability  measured  against  that  of  a  competitor 
went  up  by  80  percent. 

So  there  are  some  certitudes  that  we  can  discover  in 
this  inexact  science  of  measuring  the  impact  of  idea 

messages,  and  there  will  be  more.  Certainly,  we're  bound 
to  have  more  examples  of  programs  that  work,  which  will 
give  us  more  information  on  which  to  base  predictions  for 

new  ones.  You  may  be  interested  in  an  approach  we're 
taking. 

Today,  the  Ayer  New  Product  Model,  which  was 
developed  a  number  of  years  ago,  is  being  used  with 
success  in  the  introduction  of  new  consumer  products. 
This  mathematical  model  takes  fourteen  critical  factors, 
like  the  weight  of  advertising,  the  weight  of  competitive 

advertising,  product  distribution,  the  consumer's  willing- ness to  switch  brands  in  the  product  category,  and  so  on, 
and  applies  them  to  a  new  product,  to  find  out  what  an 
advertiser  needs  to  spend  in  order  to  obtain  a  specific  initial 
sale. 

We  are  in  the  very  early  stages  of  using  this  approach 
to  build  a  model  that  will  help  corporate  advertisers 
achieve  share  of  mind,  rather  than  just  share  of  market. 

That's  a  long  and  complex  project.  There  are  many  more 
than  fourteen  critical  factors  to  apply  and  they  are  much 

more  difficult  to  measure,  but  we're  starting  to  work  on 
it  now. 

Incidentally,  there  are  a  number  of  universities  that  are 
also  working  in  this  area.  But  no  matter  what  technical 
advances  in  corporate  communication  are  achieved,  those 
of  us  who  serve  as  spokesmen  for  business  and  industry 
always  will  have  to  remain  accountable,  to  ourselves,  to 
ethics  and  morality,  to  the  ongoing  life  and  the  vitality  of 
the  corporation.  And  I  suspect  that  in  future  Fortune 
seminars  we  still  may  need  some  reminders,  though  per- 

haps less  frequently,  of  our  responsibilities  to  tell  the  truth, 
to  make  it  clear,  to  reach  the  right  people,  to  overcome  all 
the  obstacles,  and  to  do  our  best  to  ensure  that  our  efforts 
bring  forth  tangible  and  priceless  results,  in  terms  of 
honestly  earned  good  will  toward  the  companies  we  serve, 
results  we  can  measure,  that  will  make  us  more  account- 
able. 

1  can't  stress  how  important  it  is  to  measure  our 
success,  so  we  know  if  we've  made  it  or  are  just  going 
through  the  motions. 

One  businessman  I  know  found  the  road  to  success  no 

easy  matter  "I  started  at  the  bottom, "  he  said.  "I  worked 
twelve  hours  a  day.  I  sweated,  I  fought,  I  took  abuse.  I  did 
things  I  did  not  approve  of,  but  I  kept  right  on  climbing  the 

ladder" 

"And  now,  of  course,  you're  a  success?""  I  asked  him 
"No,  I  wouldn't  say  that,"  my  friend  said  with  a  laugh.  "I've 
just  become  an  expert  at  climbing  ladders  " Climbing  the  ladder  and  being  successful  can  be  two 
entirely  different  things,  but  they  can  be  one  and  the  same, 

if  you  know  where  you're  going  and  you  measure  your 
progress  step  by  step. 
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"^"CapaHlity'^'and  Advocacy  Advertising 

Graham  H.  Phillips 
President,  Ogilvy  &  Mather  (Canada)  Ltd. 

During  the  past  year,  several  well-known  institutions  and 
individuals  have  remained  silent  about  various  accusations 
of  wrongdoing.  The  passage  of  time  has  eventually 
revealed  that  the  institutions  and  individuals  were,  in  fact, 

guilty  as  charged.  It  has  happened  so  many  times  that  the 
media  and  the  general  public  believe  silence  is  tantamount 
to  guilt,  when  an  issue  is  raised.  To  them,  a  conspiracy  of 
silence  exists. 

Big  business  can't  afford  to  continue  being  part  of  this 
conspiracy.  Our  image  is  bad  enough  without  giving  cause 

for  it  to  erode  further  I'm  going  to  talk  to  you  about  three 
ways  in  which  business  can  break  the  silence  and  further 
improve  communication,  and,  I  hope,  improve  its  rela- 

tionship with  the  general  public— and  I  emphasize,  general 

public. 
I'm  going  to  talk  about  capability  advertising,  advo- 
cacy advertising,  and  how  business  might  help  educate  the 

public  through  advertising.  I'm  going  to  concentrate  on 
paid  advertising  because  that  is  our  field  of  expertise, 
recognizing,  however,  that  paid  advertising  should  only  be 
a  small  part  of  the  total  communication  package.  Advertis- 

ing, by  itself,  cannot  solve  your  corporate  problems,  as  it 
cannot  sell  an  inferior  product.  Advertising  is  the  icing  on 
the  cake.  Even  if  it  looks  good,  no  one  will  eat  the  cake 
unless  it  tastes  good,  too. 

Advertising  is  a  waste  of  money  unless  you  deliver  on 
the  claims  you  make.  The  principal  advantage  of  paid 
advertising  is  that  it  guarantees  that  your  message  will  be 
seen  or  heard  as  you  intended  it  to  be  heard.  It  enables  you 
to  direct  your  message  to  a  selected  audience.  It  enables 
you  to  time  your  message  exactly,  so  that  it  ties  in  with  all 
your  other  communication  programs.  It  enables  you  to 
measure  the  response  to  the  message,  before  you  even  run 
it,  through  creative  research. 

The  price  of  paid  advertising  should  be  well  worth 
these  guarantees  that  you  receive  in  return. 

Having  accepted  paid  advertising  as  part  of  a  com- 
munication program,  what  should  be  said?  That  depends 

on  the  problems  and  objectives  of  the  company.  Both  must 
be  clearly  defined.  Speakers  at  previous  Fortune  magazine 
seminars  have  preached  the  gospel  of  being  specific,  which 
I  do  not  intend  to  pursue  further  today,  but  with  which  I 
fully  concur. 

Corporate  or  institutional  advertising  can  be  divided 
into  two  categories:  advertising  that  is  designed  to  improve 
the  image  of  a  corporation,  generally  a  long-term  endeavor, 
and  advertising  that  is  designed  for  a  specific  issue,  such  as 
excess  profits,  pollution,  or  to  educate  the  consumer  about 
how  business  operates.  This  type  of  program  tends  to  be 
short  term  in  nature. 

We  believe  there  is  a  place  for  both  activities  in  any 
corporate  program.  I  would  like  to  tell  you  what  Ogilvy  & 
Mather  has  learned  about  writing  advertising  in  these 
areas. 

We  have  learned  that  the  best  approach  is  to  advertise 
the  technological  capability  of  the  corporation  when  the 
objective  is  to  enhance  consumer  attitudes  toward  the 
company.  In  fact,  we  often  refer  to  it  as  capability  advertis- 

ing, rather  than  corporate  advertising.  We  believe  that  the 
best  way  to  improve  the  image  of  a  company  is  to 
demonstrate  the  products  and  services  it  provides  industry 
and  the  consumer.  There  are  many  advantages  to  following 
this  approach. 

"A  lot  of  image  advertising  is  dull.  It  is  dull 
because  too  many  companies  write  advertis- 

ing to  suit  themselves,  not  the  consumer  or 

target  audiences." First,  capability  advertising  appeals  to  all  your  target 
audiences.  It  is  a  way  of  reaching  all  your  prospects  with 
one  message.  Your  advertising  budget  is  not  fragmented 
and,  therefore,  works  harder  Product  or  service  technol- 

ogy appeals  to  the  consumer  because  it  enhances  product 
values.  New  technological  advances  are  also  more  inter- 

esting. A  lot  of  image  advertising  is  dull.  It  is  dull  because 
too  many  companies  write  advertising  to  suit  themselves, 
not  the  consumer  or  target  audiences.  Technology  appeals 
to  the  investment  and  business  community  because  they 
measure  future  corporate  potential  in  terms  of  new  prod- 

uct developments,  R  and  D  capability  to  generate  future 
sales  and  profits.  New  products  and  services  can  appeal  to 
government  officials,  provided  they  do  not  result  in  harm 
to  the  environment  or  the  safety  of  the  consumer 

Capability  advertising  can  be  continued  regardless  of 
the  rapidly  changing  situation  in  which  a  company 
operates,  such  as  energy  or  commodity  shortages,  plant 
accidents,  government  or  activist  assaults  on  specific 
issues.  It  enables  you  to  maintain  advertising  continuity,  an 
important  factor  in  being  successful.  It  enables  the  cor- 

poration to  set  and  maintain  a  true  course  without  devia- 
tion. 

Capability  advertising  naturally  shows  the  diversifica- 
tion of  a  company.  It  shows  how  a  company  can  be 

involved  in  broad  aspects  of  our  daily  lives.  Shell  Oil  isn't 
just  a  gasoline  company;  it's  involved  with  cosmetics, 
clothes,  food,  medicine,  aerospace,  transportation,  com- 

munication, etc.  Capability  earns  you  the  respect  of  con- 
sumers, if  not  their  undying  love. 

Capability  advertising  generates  sales  because  it  is 
product  and  service  oriented.  It.therefore  produces  reve- 

nue at  the  same  time  as  it  enhances  the  corporate  image. 
Chief  executives  will  feel  a  lot  more  comfortable  about 
investing  funds  for  capability  advertising,  because  there 
can  be  substantial  return  in  sales.  We  have  examples  of 
diversified  manufacturers  who  have  landed  huge  contracts 
as  a  result  of  this  type  of  corporate  program. 
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Capability  advertising  supports  the  salesman  and 
raises  the  morale  of  other  employees,  as  they  see  evidence 

of  corporate  progress.  They  feel  they  belong.  It  is  also  a 
method  of  recruiting  new  people  by  predisposing  them  to 

all  the  corporation's  activities. 
Preparing  a  capability  advertising  program  requires 

the  same  care  and  attention  as  developing  a  campaign  for  a 

national  packaged  goods  brand.  In  fact,  in  my  view,  it 
requires  more  attention.  Whereas  one  can  grasp  hold  of  a 
can  of  orange  juice,  even  enjoy  the  taste,  how  much  more 
difficult  it  is  for  a  consumer  to  grasp  and  retain  a  corporate 

image,  let  alone  be  convinced  of  the  credibility  of  that 
image. 

Here  are  some  points  we  have  learned  about  creating 

capability  advertising.  We  have  learned  that  the  most 
important  decision  you  will  make  is  how  to  position  your 
company.  The  positioning  should  be  decided  before  any 
advertising  is  written  or  even  attempted.  Positioning  is 
how  you  describe  your  company  to  the  target  audience.  It 

pays  to  ensure  that  your  positioning  meets  three  criteria. 
It  must  be  distinctive.  A  positioning  statement  should 

distinguish  your  company  from  the  great  blur  of  corporate 
slogans.  Your  advertising  must  stand  out,  otherwise  it  will 
pass  like  a  ship  in  the  night. 

Here  are  seven  corporate  advertising  slogans.  Can  you 

put  slogan  to  company?  Does  any  one  really  stand  out? 

And  aren't  they  all  a  little  bit  confusing?  Apologies  to 
anyone  who  owns  these  slogans. 

For  the  business  of  management,  a  company  of 

uncommon  enterprise.  The  proud  inventors.  The  com- 
pany. The  growth  company.  The  uncommon  company. 

The  automation  company. 
Here  are  some  slogans  that  I  believe  are  distinctive  and 

you  may  recognize  the  companies  immediately.  The  slo- 
gans telegraph  the  nature  of  the  company,  they  communi- 

cate a  distinctive  positioning. 

lust  slightly  ahead  of  our  time.  Where  science  gets 
down  to  business.  We  guarantee  tomorrow,  today.  The  best 
ideas  are  the  ideas  that  help  people. 

And  here  is  one  we  are  proud  of  "Merrill  Lynch  is 
bullish  on  America."  I'm  going  to  show  you  a  television 
commercial  with  all  disclaimers  to  Fortune  magazine. 

Remember,  I'm  talking  to  the  consumer,  about  Merrill 

Lynch  and  America,  and  maybe  it's  a  good  commercial  for 
us  all  to  look  at,  because  it  shows  that  business  is  con- 

tributing to  America  and,  we  hope,  will  continue  to  do  so 
One  commercial. 

iCommenial  ihownl 

The  original  campaign,  "Merrill  Lynch  is  bullish  on 
America,  "  was  introduced  in  1971.  We  do  a  tracking  study 
every  six  months,  and  measure  the  results  of  this  advertis- 

ing, it  continues  to  perform  very  strongly. 
Your  positioning  must  be  realistic.  Before  you  settle  on 

a  corporate  positioning  statement,  conduct  an  in-depth 
analysis  of  the  strengths  and  weaknesses  of  the  organiza- 

tion. Compare  them  with  the  competition.  Then  settle  on  a 

platform  you  can  support  with  facts.  Positioning  state- 
ments cannot  be  concocted  in  a  typewriter  by  an  agency 

copywriter 
Your  positioning  must  endure.  Advertising  is  a  long- 

term  investment,  particularly  corporate  advertising.  We 
have  told  several  clients  to  save  their  money,  unless  they 

are  prepared  to  commit  funds  over  the  long  haul.  The  same 
goes  for  positioning  of  corporations  Once  the  positioning 
is  set,  it  should  be  able  to  endure  all  the  ravages  of  time.  It 
should  be  a  linchpin  for  the  corporation,  not  a  passing  fad. 

Those  who  switch  campaigns  and  slogans  annually  are 
wasting  their  money.  Once  you  set  specific  and  measurable 
objectives  and  establish  the  proper  positioning  for  the 

corporation,  the  battle  for  the  consumer's  mind  is  half  won. 
The  next  step  is  to  communicate  the  positioning  to  your 

audience  via  paid  advertising,  and  through  every  other 
communication  effort. 

As  with  packaged  goods  marketing,  the  positioning  or 
product  claim  must  appear  on  all  the  merchandising 
materials.  The  advertising  must  be  credible.  It  is  not  easy  to 

jump  over  this  hurdle.  What  may  seem  totally  credible  to 
you  may  be  anathema  to  your  audience.  You  must  test  your 

advertising  for  credibility  at  the  inception  stage.  Other- 
wise, you  could  again  be  wasting  your  money. 

Research  indicates  that  only  5  percent  of  Americans 

associate  the  word  "trust "  with  the  word  "business."  Too 
much  corporate  advertising  falls  on  deaf  ears  because 

people  do  not  trust  its  source. 
Here  are  five  executional  techniques  that  can  improve 

credibility  in  paid  advertising.  Show  your  employees'  faces 

"Research  indicates  that  only  5  percent  of 
Americans  associate  the  word  'trust'  with  the 
word  'business.'  Too  much  corporate  advertis- 

ing falls  on  deaf  ears  because  people  do  not 

trust  its  source." 
in  your  advertisements.  In  fact,  let  them  serve  as  spokes- 

men in  your  television  commercials.  We  have  found  that 
an  audience  is  more  likely  to  trust  an  employee  of  a 

company  than  a  celebrity  spokesman  or  faceless  company. 

Here  is  an  example  of  an  employee  speaking  for  Shell 
Oil. 
iCommercial  shownl 

Deal  in  facts,  not  generalities  Too  much  corporate 

advertising  is  heaped  full  of  empty  phrases  and  glittering 
generalities.  Be  specific.  Fill  your  advertising  full  of  facts, 
so  that  your  audience  can  form  an  opinion. 

Keep  it  simple.  One  of  our  copywriters  has  a  placard 

on  his  desk.  It  says,  "Kiss."  It  doesn't  invite  passion  in  the 
office.  It  means  keep  it  simple,  stupid.  Too  much  corporate 
advertising  is  written  by  committee.  It  is  a  ragbag  of 

compromise  and  thereby  confusing.  Make  sure  the  adver- 
tising communicates  your  intended  message  to  the  audi- 
ence Use  creative  research  to  find  out.  Don  t  overclaim.  It 

IS  unlikely  that  your  company  is  going  to  solve  all  the 

world's  problems.  Make  sure  your  advertising  doesn't  end 
up  claiming  that  it  will. 

Use  phrases  like  "another  step  toward  solving,  "  etc. 
Keep  the  tone  down.  Don't  be  strident.  Avoid  looking  like  a 

high  pressure  salesman.  You  aren't  selling  brushes  door  to 
door,  you're  selling  a  conservative,  reliable,  and  humane 
organization  that  is  working  in  the  interest  of  the  audience. 

After  you've  developed  and  tested  a  credible  platform 
for  the  advertising,  you  must  develop  an  involving  and 
interesting  story.  Nobody  was  ever  bored  into  paying 

attention  to  an  advertisement,  yet  a  great  deal  of  corporate 

advertising  is  dull.  One  of  the  principal  traps  you  can  fall 
into  IS  to  talk  to  yourself  with  the  advertising.  You  may  find 

the  subject  fascinating,  the  chief  executive  may  feel  the 
television  commercial  that  features  his  latest  automated 

plant  IS  superb.  Unfortunately,  the  viewers  may  not,  and 
you  will  be  wasting  your  money. 

There  is  a  research  technique  that  can  rank  potential 
corporate  subjects  in  terms  of  audience  interest.  We  have 
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used  it  on  several  occasions.  It  helps  you  ensure  that  what 
you  advertise  will  involve  the  audience  you  wish  to  reach. 
An  effective  way  to  involve  people  is  to  give  them  valuable 
information,  which  they  can  use  profitably.  This  (slide)  was 
one  of  our  most  effective  advertisements  for  Sears  televi- 

sion sets.  How  to  pick  the  right  color  television.  A  lot  of 
facts  about  how  to  buy  a  television. 

Shell  has  had  a  considerable  success  with  its  recent 

information  series.  Here  is  an  example.  iSlidej  I'd  like  to 
help  you  squeeze  extra  mileage  out  of  every  tire.  A  guide  to 
tire  life. 

The  trick  is  to  give  out  information,  but  to  weave  your 
corporate  or  product  message  into  the  information,  so  that 
you  can  benefit  from  an  image  and  sales  viewpoint.  There 
are  great  cost  advantages  to  marrying  corporate  and  prod- 

uct advertising  under  one  umbrella.  The  consumer  infor- 
mation approach  is  an  effective  way  of  accomplishing  this 

objective.  It  can  also  be  done  by  using  similar  television  or 
print  formats  with  the  same  spokesman. 

However,  the  marriage  should  not  be  forced.  That 
never  works.  But  by  directing  all  your  advertising  in  one 
direction,  you  will  reap  a  bigger  harvest  than  the  company 
that  fragments  its  advertising  budget. 

In  the  search  for  audience  involvement,  you  must 
search  for  a  big  idea  within  your  message.  This  is  as 
important  for  corporate  advertising  as  it  is  for  packaged 
goods  advertising. 

In  Canada,  we  reject  television  story  boards  or  print 
advertisements  from  our  creative  people  unless  they  con- 

tain a  big  idea.  Here  are  two  superb  capability  corporate 
television  commercials  for  International  Paper.  Both  con- 

tain a  great  idea  and  therefore  both  are  involving  commer- 
cials. 
(Commercials  shown) 

Generating  audience  involvement  on  television  is  dif- 

ficult in  today's  clutter  situation.  Speakers  at  previous 
seminars  have  recommended  program  sponsorship  to 
isolate  corporate  messages  and  to  frame  the  commercials 
for  the  suitable  program  format.  Many  companies  have 

gone  this  route  and  it's  a  good  one  if  you  can  afford  to  buy  a whole  program. 
Another  way  to  stand  out  in  a  crowd  is  to  buy  one 

minute  or  longer  spots.  Since  about  90  percent  of  all 
national  television  commercial  time  is  accounted  for  by  30 
second  announcements,  a  one  minute  spot  seems  like  the 

movie,  "Gone  With  the  Wind." 
Several  years  ago,  when  we  were  working  for  IBM,  we 

had  the  presumption  to  produce  several  three  minute 
commercials.  The  objective  of  the  campaign  was  specific, 
to  convince  the  general  public  that  computers  were  an 
asset  to  society  and  not  a  threat.  We  chose  to  execute  the 
strategy  on  a  capability  basis.  Here  is  my  favorite,  all  three 
minutes  of  it. 
(Commercial  shownl 

I  predict  we  will  see  a  trend  toward  longer,  rather  than 
shorter,  corporate  television  commercials,  despite  the 
increasing  cost  of  television  time. 

Capability  advertising  is,  of  course,  particularly  suited 
to  the  service  companies.  We  handle  Houston  Lighting  & 
Power  from  our  Houston  office.  Its  problem,  like  all 
utilities,  is  to  keep  its  customers  happy,  despite  substantial 
increases  in  the  cost  of  electricity.  Faced  with  this  situation, 
we  recommended  a  combination  of  both  service  capability 
and  issue  advertising.  Here  is  another  example  of  how  to 
get  involvement,  which  is  based  on  real  experiences  suf- 

fered by  those  who  live  in  the  turbulent  climate  of  Hous- 
ton. Reality  is  involving. 

iCommercial  shown) 

Again,  through  tracking  research  studies,  we  are  able 
to  measure  the  effectiveness  of  this  type  of  advertising,  and 
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research  has  indicated  that  the  campaign  has  contributed 
greatly  to  customer  satisfaction,  despite  large  increases  in 
rates. 

The  objective  of  most  capability  advertising  is  to 
demonstrate  how  business  has  improved  the  life  and  the 
welfare  of  the  man  in  the  street.  To  be  successful  in  earning 
the  respect  and  support  of  the  public,  it  is  essential  for 
business  to  touch  a  responsive  chord,  to  recognize  the 
power  of  love  and  care  and  interpersonal  relationships. 
Here  are  two  capability  television  commercials  for  Impe- 

rial Chemical  Industries,  a  huge  and  diversified  British 
company.  Its  problem  was  being  perceived  as  a  monolithic, 

inhuman,  and  polluting  corporation.  Here's  how  we 
helped  to  solve  the  problem. 
{Commercial  shownl 

A  research  tracking  study  shows  that  the  campaign 
had  a  dramatic  effect  on  improving  attitudes  toward  ICl 

Don't  expect  immediate  shifts,  however  It  took  18  months 
of  constant  advertising  pressure  before  attitudes  turned 
around.  The  moral  of  the  story  is,  stay  patient. 

Product  or  service  innovation  is  the  basis  of  all  capa- 
bility advertising.  We  have  found  that  one  of  the  most 

difficult  aspects  of  producing  campaigns  is  finding  inter- 
esting product  or  service  stories.  In  large  diversified  cor- 

"It  took  18  months  of  constant  advertising 
pressure  before  attitudes  turned  around.  The 

moral  of  the  story  is,  stay  patient." 
porations,  no  system  generally  exists  for  the  compilation  of 
such  material.  It  is  not  a  question  of  a  lack  of  potential 
subjects,  but  an  inability  to  concentrate  this  information.  It 
is  necessary  to  appoint  someone  to  gather  materials  from 
all  operating  departments.  Sometimes  the  most  mundane 
product  can  be  transformed  into  a  brilliant  creative  idea. 

Here  are  two  examples  of  this  for  the  British  Steel 
Company,  whose  principal  problem  was  that  the  public 
believed  steel  was  an  old-fashioned  and  unattractive 
product.  The  management  wanted  to  demonstrate  the 
versatility  of  steel  and  thereby  improve  attitudes  toward 
the  company  itself. 

After  a  year  of  advertising  in  selected  markets, 
research  showed  improvements  in  attitudes  toward  the 
company  and  its  products.  Research  has  told  us,  on  many 
occasions,  that  the  best  way  to  involve  the  audience  is  to 
demonstrate  your  product  or  service  in  action.  In  fact,  we 
know  that  demonstrations  can  increase  recall  by  10  percent 
over  the  standard  television  commercial. 

The  capability  strategy,  fortunately,  offers  you  sub- 
stantial potential  in  this  regard.  If  you  were  to  ask  me  why 

capability  advertising  always  seems  to  work,  it  may  be 
because  you  were  able  to  demonstrate  your  claims. 

Ogilvy  &  Mather  is  committed  to  the  capability  strat- 
egy as  a  means  of  enhancing  attitudes  toward  a  corpora- 

tion. It  is  an  effective  way  of  breaking  silence  and 
constructively  demonstrating  how  a  company  contributes 
to  the  welfare  and  life  style  of  society. 

I  would  now  like  to  turn  to  a  more  aggressive  method 
of  breaking  corporate  silence,  advocacy  advertising,  the 
objective  of  which  is  to  answer  important  issues  and 
thereby  influence  public  opinion  in  favor  of  the  corpora- 

tion. This  is  a  relatively  new  field  for  advertising  people.  In 

the  past,  it  was  the'responsibility  of  the  PR  man  to  advance the  cause  of  the  corporation.  But  now  we  feel  that  paid 

advertising  is  an  important  supplement  to  his  activities. 
First,  I  believe  advocacy  advertising  is  an  important 

and  effective  way  for  business  to  communicate  with  an 
audience.  Certainly  it  is  one  of  the  most  effective  ways  to 

obtain  broad  coverage  of  an  audience  with  a  corporation's 
viewpoint. 

Second,  more  advocacy  advertising  should  be  done  as 
a  means  of  educating  the  consumer  (more  on  this  in  a  few 
minutes). 

Third,  it  is  no  good  running  advocacy  advertising  after 
the  barn  has  caught  fire.  Too  much  advocacy  material  is 
defensive  in  nature  and  falls  on  deaf  ears.  You  must  get  out 
there  first  so  that  your  point  of  view  can  be  weighed  against 

your  adversaries'  Anticipation  is  the  order  of  the  day,  early 
investment  in  your  opinions  and  viewpoint  is  critical. 

Fourth,  advocacy  advertising  is  very  hard  to  write,  and 

although  I  urge  more  of  this  material,  I'm  also  sympathetic 
to  those  who  have  to  prepare  the  copy  and  to  those  who 
have  to  approve  it. 

Fifth,  advocacy  advertising  should  be  part  of  your  total 
communication  package.  How  many  times  have  I  read 
excerpts  from  a  superb  speech  by  a  chief  executive,  to,  say, 
the  Kalamazoo  Chamber  of  Commerce,  which  clearly  and 
succinctly  spells  out  the  corporate  viewpoint,  yet  nothing 
else  is  done  with  the  material.  Surely  it  should  be  consid- 

ered as  the  basis  of  an  advertisement,  so  that  the  chief 

executive's  position  can  be  communicated  on  a  much broader  basis. 

I  have  a  feeling  that  in  many  corporations  the  right 

hand  hasn't  a  clue  to  what  the  left  hand  is  doing,  which  is  a 
shame,  because  many  opportunities  are  lost  under  these 
circumstances. 

Here's  what  we  know  about  how  to  write  advocacy 
advertising.  Write  to  suit  the  interests  of  your  audience. 
You  cannot  expect  high  readership  levels  if  the  advertise- 

ment doesn't  interest  and  involve  the  reader  Your  need  for 
profits  will  probably  turn  off  the  average  reader  unless  he's 
a  banker,  an  executive  type,  or  an  investment  adviser. 
Instead,  you  should  explain  how  profits  will  help  the 
corporation  provide  better  service,  better  products  at  lower 
cost.  Now  you  will  have  the  attention  of  the  general  public. 
Be  candid  and  honest.  If  you  are  unloved,  admit  it  quickly, 
and  then  spell  out  the  facts. 

We  did  some  research  for  Shell  several  years  ago  at  the 
height  of  the  energy  crisis,  when  the  oil  companies  were 
under  extreme  pressure.  Certainly  they  were  unloved.  We 
tested  11  headlines  for  issue  advertisements  that  dealt  with 
increased  prices  and  profits.  The  winning  headline  stated: 

"There's  nothing  we  can  say  to  make  you  like  us,  but  we 
feel  a  responsibility  to  explain  the  increased  cost  of 

gasoline,  who's  getting  what,  and  how  much." The  worst  headlines  reflected  the  private  interests  of 

Shell,  "The  oil  companies  can't  absorb  these  costs  and  stay 
in  business."  "Debunking  the  myth  that  increased  gasoline 

prices  are  pure  profit  for  the  oil  companies." The  research  went  on  to  indicate  that  issue  advertise- 
ment headlines  should  not  be  oversimplified.  They  should 

be  informative  and  thereby  lengthy.  They  must  be  credi- 
ble. They  must  present  a  balanced  case. 

People,  today,  have  a  built-in  resistance  to  forced 
feeding.  We  believe  it  pays  to  give  them  the  facts  on  both 
sides  of  the  argument.  If  you  are  right,  the  audience  will 
recognize  it.  If  you  are  wrong,  take  a  very  hard  look  at  your 
corporate  policies.  I  repeat,  keep  it  simple.  When  writing 
the  advertisement,  keep  in  mind  who  the  primary  audience 
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will  be.  If  you  are  trying  to  reach  the  general  public,  write 
as  you  would  explain  the  issue  to  them  orally.  Eliminate 
business  language  and  the  words  we  use  every  day,  like 

cash  flow,  liquidity,' invested  capital,  return  on  equity, 
earnings  per  share.  The  purpose  of  advocacy  advertising  is 
to  influence  public  opinion.  If  you  write  in  words  the 
audience  does  not  understand,  your  efforts  and  your 
money  will  again  be  wasted. 

Do  not  be  afraid  lo  use  long  copy.  Long  copy  can  be 

particularly  effective  in  attracting  attention  and  reader- 
ship. Research  shows  that  although  readership  falls  off 

rapidly  up  to  50  words,  it  drops  very  little  between  50  and 

"People,  today,  have  a  built-in  resistance  to 
forced  feeding.  We  believe  it  pays  to  give 

them  the  facts  on  both  sides  of  the  argument." 
500  words,  but  you  must  involve  your  reader,  you  must 
give  him  a  reason  to  read  on. 

Use  photographs  or  charts  with  captions  to  tell  your 
story.  Research  tells  us  that  twice  as  many  people  read 
captions  on  the  photographs  or  art  work  as  read  the  body 
copy.  It  is  therefore  important  to  get  the  guts  of  the 
advertisement  handled  by  the  headlines,  subhead,  and 
captions. 

Don't  bite  the  hand  that  feeds  you.  I  won't  go  into  this 
obvious  caveat,  but  in  moments  of  high  emotion  it  is 
tempting  to  lash  out  at  our  perceived  enemies  with  a  point 
of  view.  Here  is  a  Canadian  example  of,  perhaps,  biting  the 

hand  that  feeds,  Mr.  Trudeau's  hand.  "Mi.  "Trudeau,  you 
are  a  national  catastrophe."  tLaughterl 

At  the  time,  1  think  every  businessman,  including 
myself,  in  Canada  secretly  admired  this  advertisement,  but 
it  is,  indeed,  risky. 

Do  not  threaten  your  audience,  woo  them.  It  is  a 
mistake  to  tell  your  audience  that  unless  they  support  you, 
something  dreadful  will  happen.  Instead,  explain  how 
your  activities  can  benefit  them  in  terms  of  their  interests, 
jobs,  income,  education,  health,  and  security. 

I  will  close  on  the  subject  of  consumer  education  being 
a  responsibility  of  big  business.  We  did  research  for 
ourselves  just  last  week  to  find  out  how  much  the  average 
consumer  knew  about  Canadian  business.  We  used  open- 
ended  questions  to  eliminate  guessed  answers.  Here  are 
the  results: 

34  percent  of  the  sample  didn't  know  what  percent  of 
sales  by  the  average  company  was  profit. 

45  percent  thought  it  was  higher  than  20  percent. 
68  percent  of  the  sample  did  not  know  how  much  tax 

corporations  pay  as  a  percent  of  gross  profit. 
Only  9  percent  put  taxes  in  the  range  of  40  to  50 

percent. 
25  percent  of  the  sample  did  not  think  that  large 

corporations  contributed  to  their  life  style. 
24  percent  did  not  believe  there  was  any  relationship 

between  profits  and  creating  jobs  in  the  future. 
27  percent  could  not  relate  profits  to  improvements  in 

product  quality. 
50  percent  could  not  relate  the  size  of  profits  to  future 

salary  or  wage  increases. 
We  were  surprised  at  how  many  of  the  sample  under- 

stood that  profits  were  reinvested  in  the  business  to  expand 
or  develop  the  corporation,  but  30  percent  thought  the 
profits  were  all  divided  up  among  the  management  and 
shareholders.  How  I  wish  they  were! 

This  small  excerpt  from  our  own  research,  plus  data 
from  other  studies,  indicated  how  uninformed  the  general 
public  is  about  business.  I  wonder  how  many  people  can 
really  understand  the  newspapers  today,  and  fully  com- 

prehend such  phrases  as  budget  deficit,  balance  of  trade 
deficit,  money  supply,  and  how  these  factors  affect  their 
daily  lives. 

With  the  increasing  trend  toward  self-improvement,  it 
is  time  for  some  of  our  largest  corporations  to  tackle 
consumer  education  in  the  form  of  paid  print  advertising. 
If  a  large  proportion  of  consumers  do  not  understand  basic 
economics,  then  how  can  we  expect  to  get  their  support? 
Giving  them  some  help  in  understanding  economics  might 
create  a  substantial  amount  of  good  will  toward  business. 

In  a  recent  article  on  economic  education,  Mr  Chris- 
toff  from  New  York  University  pours  cold  water  on  insti- 

tutional advertising  and  educational  advertising.  But  I  have 
seen  research— and  I  showed  you  some  examples  today— 
which  clearly  demonstrates  that  institutional  advertising 
does,  indeed,  shift  consumer  attitudes,  and  1  also  believe 
there  is  a  real  place  for  educational  advertising  and  it  is  our 
responsibility  to  get  into  it. 

Mr.  Christoff  did,  however,  warm  to  correctional 
advertising,  which  I  believe  is  an  interesting  concept— one 
that  was  mentioned  last  night.  Here  is  an  excellent  example 
Islidel  of  a  Mobil  advertisement  which  seeks  to  correct 
errors  in  a  WNBC  television  evening  news  report.  Many  of 

you  will  have  seen  it.  "Whatever  happened  to  fair  play?" 
and  a  series  of  checks  against  WNBC. 

I  believe  this  serves  to  educate,  as  well  as  to  serve 
notice  on  the  press  to  be  more  accurate  and  tell  the  whole 
story.  It  is  time  for  the  news  media  to  be  more  accurate  in 
their  stories  and,  in  my  view,  it  is  time  for  our  news  editors 
to  publicize  the  beneficial  works  of  our  institutions  and 
private  enterprise,  as  well  as  the  bad  and  the  ugly.  In  this 
imperfect  world,  we  cannot  live  on  bad  news  and  despon- 

dency all  the  time. 
One  thing  is  for  sure,  there  are  those  who  believe  a 

conspiracy  of  silence  exists  and  that  business  is  part  of  it. 
Unless  we  break  that  silence,  the  verdict  will  be  guilty  as 
charged,  without  even  so  much  as  a  trial. 
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Conimunicatioiis  and  the  Cartoonist 

Charles  M.  Schulz 

Cartoonist  and  Creator  of  "Peanuts" 

(Drawing  a  picture  of  Snoopv  reading  Fortune  on  blackboard. 

Applauiei  That's  just  to  show  you  I'm  not  a  fake.  iLaughteri 
I'm  always  afraid,  when  I  go  someplace,  people  will  think 
they  just  sent  in  some  Hollywood  star  or  something. 

Several  years  ago,  I  drew  a  Sunday  page  where  the  kids 
were  playing  croquet,  and  Lucy  had  finally  hit  Charlie 

Brown's  ball,  which  gave  her  the  right,  according  to  the 
rules,  as  you  remember,  to  place  her  foot  on  her  own  ball 
and  whack  it  hard  enough,  sending  his  ball  flying,  not  only 
clear  out  of  the  game  but  across  the  yard,  underneath  the 
fence,  through  the  hedge,  out  into  the  street,  where  it  rolled 
down  the  curb  and  it  rolled  about  six  or  seven  blocks  on 
down  into  the  next  street,  with  Charlie  Brown  chasing  it  all 
the  way. 

He  finally  found  the  ball  stopped,  and  fortunately 
there  was  a  telephone  booth  right  next  door  to  where  the 
ball  had  stopped.  So  he  went  into  the  telephone  booth  and 
he  called  back  to  where  the  kids  were  playing.  One  of  them 

answered  the  phone  and  he  said,  I'm  down  here,  about 
seven  blocks  away.  The  number  is  343-9718.  Call  me  when 

it's  my  turn.  iLaughteri 
When  you  do  a  strip  like  that,  of  course,  you  can  make 

up  a  number,  or  if  you  have  a  television  producer  like  Lee 
Mendelsohn,  who  is  obsessed  with  calling  people  on  the 

phone  and  calls  you  so  much,  you  think,  I'll  get  even  with 
old  Lee,  I'll  put  his  phone  number  in  there.  ILaughteri  So  I 
put  Lee's  telephone  number  in  that  Sunday  page  These 
things  are  drawn  at  least  ten  weeks  ahead  of  time,  and  I'd 
forgotten  all  about  that  Sunday  to  come.  About  six  o'clock 
in  the  morning,  as  I  recall,  the  telephone  rang  for  the  first 

time  at  Lee's  house  and  his  wife  rolled  over  very  sleepily 
and  picked  up  the  phone  and  said,  hello,  and  she  heard  this 

little  voice  say,  it's  your  turn,  Charlie  Brown.  iLaughter, 
Applauiel 

I  suppose  that's  communicating.  It  is  one  indication, 
obviously,  that  people  do  become  very  concerned  about 
the  characters,  they  learn  to  care  about  them  Comic 
characters,  I  think,  have  a  unique  way  of  attracting  atten- 

tion Oh,  pretty  girls'  faces  and  thmgs  like  that  in  magazine 
ads  will  always  stop  the  eyes  when  you're  thumbing 
through  a  magazine.  But  if  you're  thumbmg  through  an 
ordinary  magazine  you  subscribe  to,  and  suddenly  there's 
a  Popeye  there  or  a  Steve  Canyon  or  something  like  that, 

it's  an  old  friend,  it's  like  seeing  the  photograph  of  an  old 
friend.  If  Snoopy  is  there  in  that  magazine,  you  stop,  you 

have  to  find  out  what  he's  doing  there.  An  ordinary  cartoon 
won't  quite  do  it— and  there  are  a  lot  of  great  cartoonists 
drawing  for  some  of  these  great  magazines— it's  the  face  of 
this  friend  that  you've  known  all  of  your  life,  characters 
that  we've  grown  up  with,  like  Little  Orphan  Annie  who's 
been  around  for  45  years-I  think  Little  Orphan  Annie  is 
about  ready  to  die. 

But  when  you  see  that  character  out  of  place,  then  you 

know  you've  seen  a  friend  and  it  really  is  an  eye  stopper 

People  care  about  these  characters,  and  1  suppose  it's  the 
caring.  With  me,  I'm  afraid  I'm  beginning  to  live  a  little  too 
much  in  the  past.  A  lot  of  the  ideas  I've  had  lately  come 
from  things  which  I  remember  happening  to  me  when  1 
was  a  little  kid.  1  remember  losing  a  baseball  game  once,  40 

to  nothing.  That's  where  I  got  the  idea  for  Charlie  Brown 
suffering  all  those  losses. 

It's  not  true,  you  know,  that  Charlie  Brown's  team 
never  won  a  game.  They  won  once  when  he  was  home  in 
bed  sick.  ILaughteri  Snoopy  has  not  always  been  the  little 
dog  that  just  trotted  around  the  neighborhood.  Snoopy 
finally  got  up  on  top  of  that  doghouse  and,  you  know,  for 

the  life  of  me,  I  don't  know  how  in  the  world  he  ever  got  up 
there.  I  can't  remember  how  he  got  up.  All  I  know  is,  the 
first  day  he  was  up  there,  he  rolled  off,  fell  flat  on  his 
stomach  and  he  said,  well,  life  is  full  of  rude  awakenings.  I 

don't  know  how  1  happened  to  think  of  putting  him  up 
there,  but  that  was  the  one  idea  that  I  think  made  the  strip 
take  off.  From  there,  it  became  unique  and  Snoopy  became 
more  than  an  ordinary  dog.  Later  on,  he  began  to  fight  on 
top  of  the  doghouse,  pretending  that  he  was  a  World  War  I 

flying  ace. 
I  received  a  letter  from  the  Richthofen  family  recently, 

about  all  that.  I  think  they're  offended  because  of  all  this 
notoriety  I  also  received  a  letter  one  day  from  General 

Pershing's  son  because  Snoopy  always  says,  I  curse  this 
stupid  war  He  says,  I  don't  know  what  General  Pershing 
has  got  us  all  out  here  for  anyway  'Laughter 

"The  one  book  which  Snoopy  never  quite  got 
out  was  the  one  that  I  thought  had  tremen- 

dous fxjssibilities  and  that  was  the  one  that 

was  to  be  called  'The  Sensuous  Dog  by  S.'" 
Snoopy  has  published  a  book,  the  collection  of  his 

writing,  now.  The  one  book  which  Snoopy  never  quite  got 
out  was  the  one  that  1  thought  had  tremendous  possibilities 

and  that  was  the  one  that  was  to  be  called  "The  Sensuous 
Dog,  by  S."  iLaughteri  But  no  one  published  that  one.  He 
got  a  letter  from  one  of  his  publishers  one  day.  He 
submitted  a  manuscript  and  the  editor  sent  back  a  little 

note  saying  we're  enclosing  two  rejection  slips,  one  for  the 
story  you  just  sent  us,  and  one  for  the  next  story  you  send 
us.  ILaughteri 

One  of  my  favorite  short  stories  of  Snoopy's  is  the  one about  the  two  mice  who  lived  in  the  museum.  One  night, 
one  of  the  mice  crawled  into  a  suit  of  armor  and  he  got  lost 
in  the  suit  of  armor,  and  he  said,  help,  help  me  make  it 
through  the  knight.  iLaughteri  Snoopy  was  delighted  with 

this.  He  said,  once  you've  written  something,  you  know 
when  it's  good.  iLaughteri 

Snoopy  has  a  brother  who  appeared  on  the  scene 
sometime,  I  think  it  was  last  summer  It  turns  out  that  his 
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brother  lives  in  Needles.  Do  you  know  why  he  lives  in 
Needles?  Because  when  I  was  six  years  old,  for  one  year  in 

my  life,  I  lived  in  Needles.  I  don't  know  who  in  the  world lives  in  Needles,  but  we  lived  in  Needles  when  I  was  six.  So 
now  I  had  to  do  some  research.  I  called  up  the  chamber  of 
commerce  down  there  at  Needles,  to  discover  what  it  was 
all  about.  Is  there  still  a  Harvey  House  in  Needles?  Can  I 
mention  the  Harvey  House  in  the  strip?  And  things  like 
that.  I  always  try  to  draw  about  things  that  1  understand  to  a 
fair  amount. 

Anyway,  Snoopy  has  this  brother.  Now,  his  brother's name  is  Spike  and  he  lives  with  the  coyotes.  Apparently,  he 

hasn't  been  very  successful  since  the  Harvey  House  closed 
down,  and  he's  out  there  in  the  desert  living  with  the 
coyotes.  Snoopy  was  invited  for  Thanksgiving  dinner,  but 
he  haled  it.  He  said,  those  people  eat  bunnies.  ILaughter)  He 
was  horrified  to  discover  that. 

Soon,  he  is  going  off  to  Wimbledon.  Snoopy  loves  to 
play  tennis.  He  practices  against  the  garage  all  the  time, 
and  he  and  the  garage  entered  a  mixed  doubles  tour- 

nament once,  several  years  ago.  iLaughterj  Somebody  asked 
him,  how  did  you  do  in  the  mixed  doubles  tournament, 
and  he  said,  well,,  we  lost.  He  said,  I  played  great,  but  the 
garage  choked.  ILaughteri 

So  he's  decided  he's  going  off  to  Wimbledon,  and  of 
course,  he  doesn't  know  where  Wimbledon  is.  But  he  says, 
there's  somebody  I  want  to  see  in  Kansas  City,  and  perhaps 
while  I'm  passing  through  Kansas  City  I  can  see  this  friend. 
Well,  he's  got  another  relative  who's  going  to  appear  in 
Kansas  City,  and  so  that  is  kind  of  a  secret,  but  that's 
something  that's  coming  up,  too.  What  I'm  going  to  try  to 
do  is  build  this  cast  of  characters  around  Snoopy,  the 
relatives  that  he  has  living  around  the  country,  and  then  I 
hope  someday  to  bring  them  ail  together  for  a  grand 
reunion.  He  tried  it  once,  they  all  got  together,  but  he  said  it 

wasn't  the  same.  You  get  back  together  again,  you've 
drifted  apart,  things  aren't  the  same  as  they  were  back 
when  they  all  lived  at  the  Daisy  Hill  Puppy  Farm.  Those 
were  the  real  days.  They  used  to  sit  around  and  sing  a  lot. 
(Laughlerl  But  he  went  back  one  day  to  try  to  find  his 
birthplace  and  where  he  was  raised,  only  to  discover  with 
horror  that  the  Daisy  Hill  Puppy  Farm  is  gone.  It  has  been 
replaced  by  a  six  story  parking  garage. 

He  had  looked  forward  to  it,  because  he  has  so  many 
memories,  and  he  stood  there  on  this  hill,  looking  out  over 
the  six  story  parking  garage,  and  he  said,  you  stupid 
people,  stop  parking  on  my  memories.  ILaughter) 

Of  all  the  things  that  I've  thought  of,  I  think  I  was 
luckiest  when  1  thought  of  Linus  and  his  blanket.  I  say 

lucky,  because  I  know  if  I  hadn't  thought  of  it,  Mort  Walker 
would  have  thought  of  it  within  a  very  short  time.  1  think 

this  is  the  one  thing  which  has  captured  the  reader's 
imagination  most  of  all,  and  every  time  I  go  someplace  I  get 
backed  into  a  corner  by  some  woman  who  has  to  tell  me  all 
about  her  grandchild  who  drags  his  blanket  around.  After 
10,000  stories  about  grandchildren  and  their  blankets,  I 

don't  care  to  hear  about  those  blankets  anymore.  ILaughteri 
And  every  time  the  phone  rings— it  hasn't  happened  in 

a  long  time,  but  it  used  to  be  that  people  would  call  and  say 

I  have  a  great  idea  for  a  special  product  and  I'd  like  to 
present  it  to  you.  I  say,  what's  your  idea?  Well,  I  can't  tell 
you  over  the  phone.  Why  not?  Well,  it's  kind  of  a  secret, 
but  I  think  it's  a  good  idea,  and  I  know  it's  going  to  be  a 
blanket.  I  finally  get  them  to  tell  me  what  it  is.  Well,  I  had 
the  idea  to  market  this  blanket. 

And  so,  of  all  the  things  we  have  out  in  the  market,  the 

only  thing  we  can  never  put  out  is  a  security  blanket. 

One  of  the  things  I'm  most  proud  of  is  the  fact  that  if 
you  look  up  "security  blanket"  in  the  dictionary  now,  there 
it  is,  and  I  can't  get  over  the  fact  that  I  thought  of  something 
that's  in  the  dictionary.  The  same  way  as:  Happiness  is  a warm  puppy. 

I've  been  ripped  off  on  that  an  awful  lot.  Everyplace  I 
go,  I  see  happiness  is  this  or  happiness  is  that,  and  I've  been 
criticized  for  that,  too.  I've  been  criticized  by  some  pro- 

found philosophers  who  say,  you  know,  there's  more  to 
happiness  than  that.  Life  is  more  complicated  than  that. 
But  I  still  defy  anybody,  if  you  really  have  to  talk  about  life 
and  really  have  to  define  what  happiness  is,  I  defy  anyone 
to  give  me  an  example  of  what  is  more  happy  than  a  little 

boy  or  a  little  girl  holding  a  warm  puppy.  That's  what  it's  all 
about  to  me,  and  I'll  stand  on  that.  I  don't  care  what  they think. 

Linus  has  a  problem,  of  course,  with  this  blanket,  but  I 
suspect  all  the  time  that  it  could  be  the  mother  and  it  could 

"...if  you  really  have  to  talk  about  life  and 
really  have  to  define  what  happiness  is,  I  defy 
anyone  to  give  me  an  example  of  what  is 
more  happy  than  a  little  boy  or  a  little  girl 

holding  a  warm  puppy." 
be  the  father.  When  he  goes  to  school,  he  has  these  notes  in 

his  lunch— he  opens  his  lunch  and  there's  a  note  from  his 
mother  saying,  your  father  and  1  have  worked  very  hard  to 
give  you  this  education,  so  make  sure  you  study  hard. 
Charlie  Brown  says,  now  I  know  why  you  drag  that  blanket 
around. 

He  has  a  grandmother  who  hates  blankets.  The  odd 
part  about  this  blanket  business  is  that  the  mothers  really 

tolerate  them  quite  well.  It's  the  grandmothers  who  can't 
stand  the  blankets  because  it's  a  reflection  on  their  own 

bringing  up  of  children,  and  Linus'  blanket-hating  grand- mother is  the  worst  of  all.  But  Linus  has  worked  out  a 
system.  He  knows  that  when  his  grandmother  is  coming 

over  to  visit  she's  going  to  bug  him  about  this  blanket. 
Can't  you  get  rid  of  that  blanket?  Why  do  you  have  to  drag 
that  thing  around?  So  if  he  knows  she's  coming  over,  he 
mails  it  out  in  a  self -addressed  envelope  and  it  comes  back 

in  about  four  days,  if  he's  lucky,  and  she's  gone  and 
everything  is  all  right.  ILaughter) 

Lucy,  of  course,  is  the  one  that  pulls  away  the  football 
from  Charlie  Brown  every  year.  Boy,  it  gets  hard  to  keep 

.thinking  of  those  football  ideas.  I've  done  that  for  19 
straight  years,  now,  and  I  think  my  favorite  of  all  is  the  time 

when  she  says,  I'll  shake  hands  with  you,  Charlie  Brown, 
I'll  shake  hands  and  I'll  guarantee  that  I'll  hold  the  ball  and 
you  can  come  running  up  and  kick  it.  He  says,  well,  when 

you  shake  hands  with  somebody,  I  guess  that  means  she's 
going  to  hold  it.  So  he  comes  running  up,  she  pulls  the  ball 
away,  and  he  lands  flat  on  his  back.  She  leans  over  and  she 

says,  a  woman's  handshake  is  not  legally  binding.  ILaughter) 
One  year,  he  says,  how  long  do  you  think  I  can  put  up 

with  this?  We  got  a  little  bit  of  biblical  reference  in 
there— you  know.-how  long,  oh  Lord,  how  long— she 
pulled  away  the  ball,  she  leaned  over  him,  and  she  said, 
how  long,  Charlie  Brown?  All  your  life.  ILaughter) 

I  like  Peppermint  Patty  and  the  little  girl  who  is  now 
involved  in  trying  to  make  hats  for  her  baseball  team,  little 

Marcy.  I  don't  know  why  Marcy  calls  her  sir.  That's  beyond 
me,  but  somehow  she  likes  Peppermint  Patty,  and  Pepper- 
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mint  Patty  is  the  one  who  is  kind  of  mystified  by  love.  She 
says,  love,  what  is  love.  Chuck?  And  again,  I  was  thinking 
back  to  something  that  happened  a  long  time  ago.  She  said, 
Charlie  Brown,  explain  love  to  me.  He  said,  well  — I 
remember,  in  one  of  the  other  strips,  he  said,  you  not  only 

can't  explain  love,  you  can't  even  talk  about  it.  He  said,  my dad  said  once  that  he  owned  a  1934  Ford  and  there  was  a 
little  girl  that  he  liked  a  lot  and  he  used  to  take  her  for  rides. 
One  day  he  went  to  pick  up  this  girl  in  his  1934  Ford.  He 
knocked  on  her  door,  she  answered,  and  they  walked  down 
the  front  walk.  He  held  the  door  open  for  her— I  guess  kids 

don't  hold  the  door  open  for  girls  anymore,  but  they  did  in 
those  days—  he  held  the  door  open  for  her,  she  got  in,  he 
closed  the  door  When  he  walked  around  the  back  of  the 
car,  she  leaned  over  and  flipped  the  little  button  that  locked 
him  out.  And  then  he  jiggled  the  handle  and  she  just  sat 
there  and  kind  of  grinned  at  him.  And  Charlie  Brown  said, 

I  think  that's  what  love  is.  Peppermint  Patty  said,  1  don't 
know  about  you,  Chuck.  That's  it.  iLaughteri 

Sometimes  I'm  asked,  what  is  your  most  favorite  strip. 
I  really  don't  have  any  favorite  strips,  but  of  all  of  the  strips 
the  one  that  got  the  most  attention  was  the  one  when  the 
kids  were  looking  at  the  clouds.  We  used  this  in  a  movie, 

and  it's  in  a  play  which  is  running  in  San  Francisco  now, 
called  "Snoopy."  Lucy,  Linus,  and  Charlie  Brown  are  lying 
on  this  little  knoll  and  they're  looking  up  at  the  clouds,  and 
Lucy  says,  it  s  kmd  of  fun  to  look  up  and  imagine  what  you 

"My  only  job  is  to  entertain  and  to  try  to  say 
something  funny,  and  if  you  give  me  credit 

for  being  some  kind  of  communicator,  it's 
something  that  I'm  really  not  even  thinking 

about." see  in  those  clouds.  You  look  at  the  shapes  and  they  remind 
you  of  things.  Linus,  what  is  it  that  you  think  you  see?  And 
he  said,  well,  that  little  group  of  clouds  over  there  looks  a 
little  bit  like  the  map  of  British  Honduras,  and  he  says,  up 
there,  that  small  cloud  reminds  me  a  little  bit  of  Thomas 
Eakins,  the  famous  portrait  painter,  and  over  there,  that 
largegroupof  clouds  reminds  me  very  much  of  the  stoning 
of  St.  Stephen.  And  he  said,  I  can  actually  see,  in  my  mind,  I 
can  see  the  Apostle  Paul  standing  to  one  side  with  gar- 

ments folded  at  his  feet.  That's  what  I  see. 
Lucy  says,  you  have  a  fine  imagmation,  Linus,  that's 

very  good,  I'm  proud  of  you. 
Charlie  Brown,  what  is  it  that  you  think  you  see?  He 

says,  well,  1  was  going  to  say  that  1  saw  a  ducky  and  a 
horsie,  but  1  changed  my  mind.  iLaunhlerl 

You  know,  the  odd  part  about  all  of  this  is  that  I've  had 
people  say,  why  don't  you  do  this  with  the  strip,  why  don't 
you  introduce  some  religious  teaching  into  it?  Actually,  I'm 
the  first  cartoonist  ever  to  use  Old  Testament  scripture  and 
New  Testament  verses  and  things,  but  actually,  to  teach, 
you  know,  would  be  a  terrible  mistake.  People  say  this 
would  be  a  great  tool  to  use  for  education.  Well,  Wilson 
Rowles  has  agreed  to  some  kind  of  educational  films  which 

we're  going  to  be  doing  in  the  future,  but  to  introduce  them 
into  the  strip,  1  think,  would  be  fatal,  because  we  have  to 
remember  that  my  No.  1  job  is  to  help  that  editor  sell  his 
newspaper  My  only  job  is  to  entertain  and  try  to  say 
somethmg  funny,  and  if  you  give  me  credit  for  being  some 

kind  of  communicator,  it's  something  that  I'm  really  not 
even  thinking  about. 

1  frequently  say-and  people  think  I'm  just  kidding- 

all  I'm  trymg  to  do  is  get  something  in  the  mail  for  next 
week.  Most  of  the  time,  I'm  not  kidding.  That's  all  I'm 
trying  to  do,  |ust  get  something  in  the  mail.  But  basically, 

it's  something  I  do  because  I  have  no  choice.  It's  not  a  great 
ambition.  I'm  not  one  of  those  that  say  comic  strips  are  art.  I 
don't  think  comic  strips  are  art.  I  don't  think  illustrating  for 
magazines  is  art.  In  fact,  I  doubt  very  much  even  if  we  can 
say  what  art  is.  We  have  to  let  a  few  generations  go  by. 

1  think  it  was  Charlie  Brown's  sister,  Sally,  who  was 
horrified  one  day  when  she  came  home  with  her  little  piece 
of  sculpture.  It  was  a  coat  hanger  which  she  had  made  into 
a  piece  of  modern  sculpture  and  she  got  a  C  on  it.  She  said, 
a  C?  She  took  it  back  to  school  the  next  day  and  she  raised 
her  hand  and  she  said,  1  have  a  question.  This  C  that  you 
gave  me  on  this  sculpture  that  I  did,  how  did  you  arrive  at 
this  C?  Was  I  judged  upon  this  as  being  a  work  of  art?  Is  it 
not  true  that  art  can  only  be  judged  by  future  generations? 
Was  I  )\idged—lLuughleri  And  she  says,  perhaps  I  was 
judged  upon  what  1  learned  in  this  project.  If  this  is  so,  then 
should  not  you,  the  teacher,  who  imparted  this  knowledge 
about  art  to  me,  also  be  willing  to  share  this  C  with  me? 
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ILaughter)  Was  I  judged  upon  my  effort?  I  tried  as  hard  as  I 
could.  Was  I  judged  upon  the  quality  of  the  material  out  of 
which  my  piece  of  sculpture  was  made?  If  so,  should  not 
my  parents  share  my  C,  for  are  they  not  the  ones  who  get 
the  coat  hanger  from  the  dry  cleaners  down  the  street? 

She  finally  ended  up  by  saying,  I  think,  something  like 
the  squeaky  wheel  gets  the  grease,  or  something  like  that. 

What  I'm  getting  at  is  that  1  don't  pretend  what  I'm 
doing  is  art.  It's  not  a  tremendous  ambition,  but  it  is 
something  that  I  always  wanted  to  do,  ever  since  I  was 
about  six  years  old.  I  knew  I  wanted  to  draw  a  comic  strip, 

and  I  don't  think  I  could  ever  stop  drawing.  1  don't  think  I 
could  ever  stop  if  I  wanted  to.  It's  one  of  those  things  that  1 
am  obsessed  by,  the  same  way  as  Willie  Mays,  1  think,  was 
obsessed  by  playing  center  field,  or  Hank  Aaron  was  by 

hitting  home  runs.  He  couldn't  stop  doing  it. 
So  if  I'm  communicating,  I'm  communicating  only 

because  it's  the  one  thing  I  know  how  to  do.  I  feel  that  I 
understand  it  reasonably  well.  I  have  a  knack  for  being  able 
to  draw  fairly  well.  I  can  write  fairly  well.  And  you  put 

the  whole  thing  together  and  you've  got  a  comic  strip 
artist,  and  this  is  what  I  do,  and  this  is  how,  I  guess,  I 
communicate. 

Question  and  Answer  Period 

Q:  How  much  do  you  rely  on  your  own  childhood  memories? 

A:  I  would  say  about,  oh,  49  percent.  I've  gotten  six  ideas 
from  my  own  children  in  25  years,  which  will  get  you  no 

place.  (Laughter)  So  it's  observation  and  living.  I  would  say 
most  of  the  ideas  come  from  little  key  phrases  that  pop  into 
your  mind  every  now  and  then.  Jeannie  and  1  were  playing 
tennis  the  other  day  and  I  heard  somebody  say,  oh,  the 

reason  we  lost  is  the  tennis  gods  weren't  smiling  upon  us. 
Well,  suddenly,  1  had  an  idea  right  away.  Snoopy  comes 
back  and  he  says,  I  lost  today.  I  guess  the  tennis  gods  were 
not  smiling  upon  me.  Woodstock  chatters  away  with  these 
little  funny  marks  of  his,  and  Snoopy  says,  that  stupid 

Woodstock,  he  doesn't  believe  there  are  such  things  as 
tennis  gods.  I  like  Woodstock  because  he's  kind  of  naive. 
(Laughterl 
Q:  Will  Lucy  ever  get  sweeter? 

A:  I  have  a  feeling,  now  and  then,  that  she  hasn't  been  quite 
as  mean  as  she  used  to  be  in  the  old  days.  I  don't  know  why. 
Maybe  I  just  drift  away  from  certain  ideas,  that's  all.  Of 
course,  she's  greatly  enamored  of  Schroeder,  and  she  says, 
wouldn't  it  be  great,  someday,  Schroeder,  if  you  and  I  were 
to  get  married,  and  we  toured  the  country,  and  then  we 
would  tour  Europe,  and  you  would  play  all  of  these 
marvelous  concerts,  and  all  of  a  sudden,  one  day,  you  took 
a  day  off  and  you  went  skiing  and  you  broke  both  of  your 
arms.  ILaughterj  And  she  says,  you  broke  both  your  arms, 

and  you  wouldn't  be  able  to  play  the  piano  again,  and  I'd 
have  to  get  a  job  in  a  laundry  to  support  us.  Wouldn't  that 
be  romantic?  i Laughter) 

Q:  What's  inside  of  the  doghouse? 
A:  Well,  inside  the  doghouse  is  a  fabulous  place.  The  only 
thing  you  have  to  be  careful  of  about  the  doghouse  is  when 

you  enter,  there's  a  very  sharp  turn,  they  say,  as  you  go 
down  the  stairway.  ILaughter) 
Q:  Is  Lucy  going  to  fly  in  the  Powder  Puff  Derby? 

A:  1  think  I've  already  missed  it.  I've  gotten  too  far  ahead. 
I'm  not  sure.  I  did  it  last  year.  That's  a  very  difficult  thing  to 
do  because  the  doghouse  can't  move  and  I  think  I  used  up 
about  all  of  my  ideas  on  the  Powder  Puff  Derby  last  year. 
The  same  way  as  with  wrist  wrestling.  Now  and  then,  you 
write  yourself  out  of  something.  Snoopy  went  to  Petaluma 

once,  to  take  part  in  the  world  wrist  wrestling  champion- 
ship. For  those  of  you  who  are  from  out  of  town,  you  do  not 

know,  I  suppose,  that  not  very  far  from  here  is  a  commu- 
nity called  Petaluma  which  is  actually  the  home  of  the 

world  wrist  wrestling  championship,  and  Snoopy  went 
there  to  enter  it,  and  in  the  rules,  the  contestants  place  their 

hands  like  this,  and  grasp  each  other's  thumbs.  Snoopy  was 
eliminated  because  he  doesn't  have  a  thumb.  (Laughter!  So  I 
wrote  myself  out  of  that.  He  can  never  go  back  again. 
Q:  For  a  sobering  moment,  all  of  us  are  involved  in  the  creative 
world.  Either  we  depend  on  people  who  are  creative  or  we  try  to  be, 
ourselves.  Do  you  ever  reach  periods  when  you  wonder  where  the 

next  series  of  ideas  is  going  to  come  from?  Second,  do  these  ideas  come 
in  a  whole  pattern  where  you  might  have  a  whole  series,  or  are  there 
times  when  you  are  worried  about  ideas? 
A:  I  run  out  of  ideas  all  the  time.  The  most  maddening 
thing  is  when  you  approach,  say,  a  Monday  and  the 

following  days  and  you  think,  I've  got  this  whole  week 
now,  I  can  really  get  something  done.  And  you  go  in  there 

Monday  morning,  you  can't  think  of  a  thing.  You  sit  there. Some  magazines  have  come  in  the  mail,  so  you  read  a 
magazine.  You  put  it  back  and  you  start  trying  to  think. 
Nothing  comes.  The  whole  day  goes  by  and  instead  of 

catching  up,  actually  you've  fallen  a  day  behind.  You've blown  the  whole  day.  You  might  as  well  have  stayed  home 
and  gone  off  and  done  something.  That  happens  all  the 
time. 

I  find  that  working  in  the  same  place  is  very  important. 
If  I  had  to  go  off  and  work  in  a  different  room,  or  even  to 
work  at  home,  to  sit  in  the  bedroom  or  the  library  or 

something,  thinking,  -well,  I've  got  nothing  else  to  do 
tonight,  maybe  I'll  just  sit  here  and  think  of  a  bunch  of 
ideas.  My  mind  simply  will  not  work  unless  it's  in  that  very 
same  room  that  I'm  used  to  being  in. 

But  then,  all  of  a  sudden,  I'll  get  going  on  some  ideas, 
and  one  of  the  things  I  think  you  have  to  do  is  just  kind  of 
shut  out  the  whole  world.  I  would  say  a  cartoonist  is  like  a 
composer  or  a  writer.  You  just  crouch  over  that  piano  or 
that  typewriter,  close  out  the  world  and  just  sit  there  by 
yourself  and  try  to  draw  something  funny.  We  also  have  to 
remember  that  cartooning  is  still,  basically,  drawing  funny 
pictures.  Cartooning  is  not  writing.  Cartooning  is  part 

writing,  but  basically  it's  still  drawing  funny  pictures,  and 
there's  nobody  that  can  compete  with  you.  If  you  simply 
illustrate  some  ideas,  then  the  writers  can  compete  with 
you.  And  if  you  draw  an  adventure  strip  where  your 

drawings  are  nothing  but  illustrations,  then  you're  com- 
peting with  the  television  screen,  and  even  worse,  you're 

competing  with  the  movie  screen,  and  the  cartoonist 
cannot  compete  with  the  television  screen  nor  can  he 
compete  with  the  movie  screen.  He  has  to  do  something 
that  can  be  done  only  in  his  own  medium,  and  this  is  why,  I 
think.  Milt  Caniff  has  always  been  so  good  with  Terry  and 
the  Pirates  and  Steve  Canyon.  He  knew.  Although  he  was 
illustrating,  he  always  kept  it  slightly  toward  the  cartoon 
style.  The  same  way  with  Roy  Crane,  who  used  to  draw 
Washtubs  and  Captain  Easy  and  then  Buzz  Sawyer.  It  was 
still  a  rollicking  style  of  drawing.  It  was  something  the 
photographer  could  not  compete  with.  So  you  have  to  stay 
on  your  own  ground,  I  think  this  is  very  important. 

But  I  do  get  running  on  ideas.  Like  the  New  Year's  Eve 
afternoon  when  I  tripped  and  broke  the  bone  in  my  foot.  I 
went  back  to  work  four  days  later  and  boy,  I  was  grinding 
out  ideas  with  Snoopy  being  in  a  cast  so  fast  I  could  hardly 
draw  them.  I  was  mailing  them  in  and  mailing  them  in,  and 

I  got  further  ahead  than  I've  ever  been  in  my  life. 
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But  again,  it  was  because  I  had  experienced  it. 
Q:  For  whom  do  you  cartoon?  Do  you  have  any  particular  audience 
in  mind? 

A:  Just  myself.  Never,  I  never  cartoon  for  little  kids.  I'm 
never  thinking  about  little  kids  when  I'm  drawing  them.  If  I 
admit  that  I  slant  it  for  any  audience,  I  suppose  it  would 
have  to  be  for  the  college  age  audience  and  slightly  above 
tiiat.  But  even  that  is  not  necessarily  true.  Basically,  I  just 

cartoon  for  myself.  I  draw  what  I  think  is  funny  and  hope 

that  everybody  else  does. 
Q:  Don  politics  ever  enter  into  it? 
A:  Politics  never  enters  into  my  humor  for  several  reasons. 

One,  it  doesn't  interest  me  that  much,  and  I  think  there  are 
such  things  as  targets  which  are  simply  too  easy.  iLaughteri 

Also,  I'm  too  wishy-washy.  I'd  make  a  terrible  political 
cartoonist,  because  if  the  governor  took  me  out  to  lunch  I 
would  not  be  able  to  draw  a  bad  cartoon  about  the 

governor.  iLaughteri 

So  I  always  say  I  think  I'm  really  drawing  about  things 
which  are  more  important  than  politics.  You  know,  love 
and  friendship  and  things  like  that. 

Q:  Which  one  of  your  characlen  do  you  most  readily  identify  with' 
A:  Oh,  none  of  them,  really.  I  like  all  the  ten  that  appear 
most,  and  the  reason  they  appear  is  not  only  because  I  like 
them,  but  because  they  provide  ideas,  and  I  think  this  is  the 

secret  of  a  good  cartoon  character  It's  not  only  the  ideas 
that  they  act  out  for  you,  but  the  very  nature  of  the 

personalities  you  have  given  them  that  eventually  provides 
you  with  ideas.  Peppermint  Patty  provides  me  with  ideas, 

and  Charlie  Brown,  with  his  wishy-washy  personality, 
provides  me  with  ideas,  and  Snoopy  provides  me  with 
ideas.  So  whenever  you  get  stuck,  you  go  back  to  your  little 

white  pad  of  paper  and  you  start  drawing  Snoopy  on  top  of 
the  doghouse,  and  suddenly  you  draw  his  ears  sticking  up. 
Nothing  happens  from  that,  so  you  draw  Charlie  Brown, 

do  a  little  bit  on  a  piece  of  paper  He's  standing  on  the 

pitcher's  mound  Lucy  comes  walking  up  and  says  some- 
thing to  him.  What  does  she  say?  I  don't  know  I  can't  think 

of  anything.  So  then  you  go  back  to  these  characters,  and 
this  is  the  way  you  think  of  ideas. 

Q:  Do  you  ever  dream  about  the  characters? 
A:  Almost  never. 

Q:  You  have  your  first  full  length  film  opening  on  Friday  night  Dc 
you  think  there  will  he  more? 

A:  Oh,  yes.  The  film  that's  on  TV  Friday  night  is  called  "A 
Boy  Named  Charlie  Brown  "  How  many  have  ever  seen  it? 

It's  a  full  length  animated  feature,  1  think  it  ran  83  minutes. 

Now,  for  television  we've  trimmed  the  thing  down  to  about 
75,  which  I  think  is  going  to  make  it  a  much  better  movie. 

This  is  the  first  one  that  we've  had  on  television.  After  that, 

we'll  probably  have  "Snoopy  Come  Home,"  which  is  the 
second  feature.  We're  now  working  on  a  third  feature, 
called  "Race  For  Your  Life,  Charlie  Brown,  "  where  all  the 

kids  go  to  camp.  And  they're  riding  off  on  this  camp  bus, 
and  Sally  says,  what  do  1  want  to  go  to  camp  for?  She  says,  I 

hate  going  places.  I  don't  like  to  go  on  trips.  The  only  kind 
of  trips  I  like  to  go  on  are  the  kind  where  you  can  be  home 

by  noon.  iLaughten 
So  that  will  be  running  in  the  theaters  some  time  next 

year  Now,  you  may  be  interested  in  knowing  that  all  of  the 
animated  films  are  done  down  in  Hollywood  by  Bill 
Melendes,  who  used  to  work  for  Disney,  and  then  for  UPA. 
He  was  the  one,  also,  who  did  all  of  the  Ford  commercials 

when  we  were  doing  those  about  ten  years  ago.  So  when 

we  got  the  opportunity  to  do  television  work,  I  asked  that 
Bill  Melendes  be  the  one  to  do  these  things. 

Each  television  show  runs,  I  think,  27  minutes.  Televi- 
sion animated  costs  right  now  are  a  minimum,  the  way  we 

do  them,  of  $5,000  a  minute,  which  is  why  you  don  't  have 
very  many  prime  time  television  shows.  And  each  half- 
hour  television  show  requires  30,000  drawings,  which 
means  it  takes  us  about  six  months,  or  takes  poor  Bill  about 
six  months  to  do  them.  I  just  write  the  stories  and  think  up 

all  the  gags,  and  all  of  Bill's  people  then  do  the  drawings. 
Q:  How  do  you  feel  about  the  animation,  the  characters  coming 
alive? 

A:  I  was  very  proud  of,  "You're  a  Good  Man,  Charlie 
Brown  "  Do  you  know  that  that's  the  most  produced 
musical  in  the  history  of  the  American  theater?  Every  high 
school  in  the  country  and  every  college  has  put  the  thing 

on,  and  now  the  Snoopy  one  is  starting,  and  1  hope  the 

same  thing  happens  with  Snoopy,  because  it's  fun.  And  it's 
very  gratifying  for  me  to  sit  in  that  theater  and  to  hear  an 
actor  speak  a  line  which  I  thought  of,  oh,  30  years  ago.  I  can 
remember  standing  in  a  building  in  Minneapolis,  looking 

down  in  the  street,  at  a  fire  hydrant,  and  thinking  of  a  line, 
and  now  30  years  later  I  hear  an  actor  speak  it  on  the  stage 

and  everybody  laughs,  and  it's  a  great  feeling. 
A  cartoonist  doesn't  get  to  hear  the  people  laugh 

because  he  draws  the  thing,  mails  it  in,  and  that's  the  end  of 
it.  But  it's  fun  to  sit  in  the  theater. 
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Does  Corporate  Advertising  Affect  Stock  Prices? 
Eugene  P.  Schonfeld 
Assistant  Professor  of  Advertising,  Northwestern  University 

John  H.  Boyd,  Jr. 
Assistant  Professor  of  Finance,  Northwestern  University 

Boyd:  I  would  like  to  make  a  brief  prefatory  statement; 

perhaps  disclaimer  is  a  better  term:  "This  research  did  not 
receive  financial  support  from  any  firm,  foundation,  or 
agency,  except  for  partial  deferment  of  data  processing  and 
computer  costs  by  Northwestern  University.  Like  most 
scholarly  research,  our  study  is  not  productive  of  any 
absolutely  definitive  answers.  However,  it  does  allow  us  to 
draw  a  number  of  important  inferences,  some  with  a 

greater  degree  of  confidence  than  others." Schonfeld:  The  research  we  are  presenting  is  not  really 

new;  in  fact,  we've  been  doing  this  work  for  two  years.  We 
have  written  a  paper  for  the  journal  of  Finance,  which  is  now 

being  reviewed  for  publication.  Nevertheless,  you're  the 
first  large  audience  ever  to  see  the  results.  1  might  also 
mention  that  this  is  work  in  progress,  not  necessarily  the 
end  result. 

A  thorough  search  of  publications  in  marketing, 
advertising,  finance,  and  public  opinion  research  shows 
that  there  is  no  hard  research  on  corporate  advertising  and 
stock  market  prices.  John  and  1  spent  a  number  of  hours  in 
the  library  and  we  were  quite  amazed  that  this  subject  had 
never  been  given  a  full  empirical  treatment.  So  we  set  out 
to  do  it. 

Moreover,  if  you're  familiar  with  financial  studies,  the 
most  widely  accepted  stock  market  theory  implies  that 
corporate  advertising  probably  has  zero  effect  on  equity 
prices.  In  Chicago,  our  home  town,  there  is  a  minor 
university  located  in  Hyde  Park— the  University  of  Chi- 

cago. And  that  particular  university  has  something  called 
the  Merrill  Lynch  Institute  for  Security  Analysis,  or  some 
such  name.  Over  the  last  fifteen  years  or  so,  researchers  at 
the  U.  of  C.  have  published  a  vast  number  of  papers,  all 
claiming  that  the  stock  market  is  a  perfect,  or  at  least 
near-perfect,  market. 

If  the  stock  market  is  a  perfect  market,  at  any  point  in 

time  the  price  of  a  company's  shares  reflects  perfect 
information.  All  buyers  and  sellers  know  about  the  com- 

pany. They  know  its  history,  they  know  its  goals,  etc.,  etc. 
In  addition,  there  is  zero  search  cost  for  information.  That 

is,  if  you're  a  potential  investor,  information  is  freely 
available  to  you,  on  which  to  make  buying  and  selling 
decisions. 

John  and  I  don't  believe  in  "perfection,"  so  what  we're 
doing  here  comes  close  to  challenging  the  ex  cathedra 
theory.  A  lot  of  you  may  take  it  for  granted  that  corporate 
advertising  has  an  impact,  but  there  are  some  hard-nosed 

guys  at  Chicago  who  would  say  you're  probably  wrong. 
Traditionally,  corporations  have  certain  publics  that 

they  try  to  communicate  with.  They  talk  to  investors,  to 
shareholders,  employees,  legislators,  regulators,  and  so  on. 
The  logic  or  rationale  for  this  is  that  firms  want  to  stimulate 
awareness,  build  good  will,  influence  attitudes,  and  affect 
legislative  decisions.  Many  of  you  here  have  mentioned 
Daniel  Yankelovich  and  his  attitude  research,  which  helps 

you  justify  what  you  do.  Basically,  this  is  very  much  in  the 

traditional  framework.  (Slide  #  II  In  fact,  there  is  a  "tradi- 
tional indirect  influence  hypothesis,"  as  John  and  I  think  of 

it.  That  is,  what  corporate  advertising  does  is  influence  the 

Slide  #7 
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corporate  environment.  It  influences  potential  investors, 
legislators,  employees,  and  so  on.  They,  in  turn,  may  yield 
benefits  to  corporate  shareholders.  Improved  operations 
may  result  in  higher  earnings  per  share,  and  higher  earn- 

ings per  share  should  produce  higher  stock  prices. 
"There's  an  alternative  view  which  we  call  the  direct 

impact  hypothesis.  (Slide  #  2j  That  is,  corporate  advertising 
in  its  own  right  may  affect  stock  prices.  It  could  lower 
investors'  search  costs  for  information  and  enable  them  to 

Slide  #2 

Alternative  Direct  Impact  Hypothesis 
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make  better  decisions.  Because  of  this,  they  may  be  willing 
to  trade  at  higher  (or  lower)  stock  prices. 

Our  purpose  in  doing  this  study  was  very  simple:  to 
determine  if,  and  I  underline  the  word  if,  corporate  adver- 

tising has  direct  impact  on  stock  market  prices.  And  if  so, 
what  is  the  nature  of  this  impact?  Now,  John  will  tell  you 
specifically  what  we  did  to  test  the  direct  impact 

hypothesis. Boyd:  Our  basic  study  design  involved  four  basic  steps:  (1) 
select  firms  for  analysis;  (2)  gather  financial  data;  (3)  gather 
advertising  data;  and  (4)  test  for  advertising  effects. 

To  begin,  we  selected  a  large  sample  of  firms,  more  or 
less  at  random,  without  knowing  whether  or  not  they  were 
advertisers.  The  only  non-random  element  about  the 
sample  is  that  they  were  big  firms.  Next  we  gathered 

financial  data,  because  there's  a  body  of  theory  and 
common  sense  which  indicates  that  stock  prices  are  largely 
determined  by  financial  variables.  Therefore,  if  we  were  to 
isolate  the  impact,  of  advertising,  if  indeed  there  was  any 
impact,  we  had  to  control  for  the  financial  variables  that 
everybody  knows  are  important. 

Now,  a  bit  about  the  firms  in  the  sample.  They  were 
large  companies,  those  with  over  $200  million  in  sales  in 
the  year  1972-73.  We  took  them  from  something  called  the 
Compustat  financial  tapes,  a  computerized  data  source  of 
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lO-K  type  information  across  a  large  number  of  industries. 
Our  final  sample  of  721  firms  is  similar  in  composition  to 
the  Fortune  500. 

Having  obtained  the  financial  data,  we  next  gathered 
advertising  data  for  eleven  print  vehicles  using  the  audited 
information  from  the  Rome  Reports  over  three  years,  1971, 

'72,  and  '73.  In  some  cases,  we  were  not  able  to  get  the 
information  from  the  Rome  Reports,  and  actually  had  to 
audit  magazines  ourselves.  That  was,  to  say  the  least,  a 
tedious  job! 

I  should  mention  that  Fortune  magazine  did  one  very 
nice  thing  for  us.  The  provided  us  with  some  information 
on  advertising  expenditures— not  for  for^Mnc— but  for  The 

Wall  Street  journal  I  wouldn't  want  to  make  an  invidious 
comparison,  but  Dow  Jones  and  company  was  not  willing 
to  give  us  any  data  at  all.  And  as  you  can  well  imagine,  this 
kind  of  study,  with  The  Wall  Street  journal  left  out,  would 
have  been  no  study  at  all.  Fortunately  for  us.  Fortune  spends 
large  amounts  of  money  auditing  every  edition  of  The  Wall 

Street  journal  Unfortunately,  no  one  audits  Barron'i.  and 
Barron's  is  absent  from  our  study.  But  you  can  see  the  thrust 
from  looking  at  the  list  of  included  publications.  iSlide  ti/ 
These  are  all  print  vehicles  that  would  be  expected  to  reach 
investors. 

Slide  #3 1 
Media  Vehicles  Studied 

Banking Fortune 

Banker's  Monthly Harvard  Business  Review 
Business  Week Institutional  Investor 

Dun's  Review Nation's  Business 
Financial  World The  Wall  Street  Journal 
Forbes 

The  three  sample  years,  1971,  '72,  '73,  were  not  chosen 
at  random.  We  chose  them  specifically  because  we  wanted 
contiguous  periods.  We  also  wanted  some  different  stock 
market  conditions  because  we  thought  that  if,  perchance, 
there  was  an  advertising  impact  of  the  kind  we  were  trying 
to  isolate,  it  might  depend  on  conditions  in  the  market. 

(Slide  #4/  And  you'll  see,  in  fact,  that  over  this  period  we 
had  very  different  sorts  of  stock  market  moves. 

The  dependent  variable,  academic-ese  for  what  we're 
trying  to  explain  or  predict,  is  stock  price.  To  be  very 
specific  about  it,  however,  the  dependent  variable  that  we 
actually  used  in  statistical  tests  was  closing  stock  price  per 

Slide  #4 
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share,  adjusted  for  any  splits  or  stock  dividends  that  might 
have  occurred  during  the  year 

As  1  mentioned  earlier,  we  knew  that  if  we  were  going 
to  attempt  to  isolate  any  advertising  impact,  there  was  a  set 
of  financial  factors  that  had  to  be  taken  into  account.  In  one 
respect,  we  were  very  fortunate  because  there  already 
existed  a  large  research  literature  on  this  subject,  some  of  it 
in  the  financial  community,  a  lot  of  it  in  the  academic 
community.  Therefore  we  were  able  to  verify  our  results 
with  financial  variables  against  other  research.  iSlide  #51 

Slide  #5 1 
Possible  Financial  Determinants  of  Stock  Price 

Earnings  Per  Share Continuity  of  Earnings  Growth 
Dividends  Per  Share Continuity  of  Dividend  Growth 
Growth  in  EPS Gross  Profit  Margin 
Fluctuahorw  in  Earnings Net  Sales Leverage 

R  and  D  Expenditures 
Stock  Price  Stability Etc. 
Size  of  Firm  (Total  Assets) 

These  are  some  but  not  all  of  the  financial  variables 

tested.  I  think  you'd  find  it  difficult  to  take  issue  with  most 
of  these  variables:  earnings  per  share,  dividends  per  share, 
growth  in  earnings  per  share,  fluctuations  in  earnings, 
leverage  (the  book  value  of  debt  to  equity),  stability  of 
stock  price,  the  size  of  the  total  organization,  etc.  In  fact,  we 
tested  other  variables  as  well,  but  the  list  is  too  long  to 
include  here.  Eventually  a  reduced  set  of  explanatory 
variables  was  chosen  for  the  final  analysis. 

What  about  the  advertising  by  firms  in  the  sample?  We 
see,  very  briefly,  that  total  ad  expenditures  were  quite 
stable  through  the  three-year  period.  iSltde  it 6)  On  an 
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average,  it  was  about  $24  million  to  $26  million.  iSlide  #  7) 

That's  based  on  a  sample  of  721  firms  and  the  eleven  print 
vehicles  that  1  just  mentioned. 

As  you  look  at  the  three  years,  you'll  see  that  compa- 
nies that  didn't  advertise  in  the  media  studied  outnumber 

the  advertisers.  One  might  ask  why,  at  this  point,  we  didn't 
throw  out  the  non-advertisers.  The  answer  is,  first  of  all, 
that  we  wanted  to  be  able  to  make  comparisons  across  the 
two  groups:  what  did  the  performance  look  like  for 
advertisers  versus  non-advertisers?  Second,  we  wanted  to 
make  sure  not  to  bias  the  results  through  the  process  of 

sample  selection.  As  explained  previously,  the  only  crite- 
rion for  selection  was  firms  with  sales  over  $200  million 

that  happened  to  be  on  the  Compustat  tapes. 
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A  final  point  on  advertising  expenditures.  iSlide  ̂ 81 1 
was  surprised  when  we  calculated  average  expenditure. 
The  subsample  of  firms  that  advertised  in  these  same 

eleven  vehicles  were  only  spending  roughly  $90,000  a 

year,  on  average. 
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The  underlying  model  hypothesized  that  there  are 
three  sets  of  influences  which  combine  to  determine  stock 

prices.  iSlide  it  91  The  first  set  is  composed  of  financial 

control  variables.  The  second  set  of  hypothesized  influ- 
ences is  the  test  set— i.e.,  financial  press  advertising  mea- 
sures. And  the  third  set  of  influences  contains  everything 

else,  all  those  things  that  we're  unable  to  capture  statisti- 
cally. Economists  sometimes  call  this  a  portmanteau  vari- 

able—unexplained error  is  probably  a  more  descriptive 
term. 

Gene,  do  you  want  to  go  ahead  now? 

Schonfeld:  We  started  our  analysis  by  taking  a  look  at  the 
financial  control  variables  in  their  own  right  to  see  if  our 

study  matched  previous  studies.  In  the  final  analysis  we 
used  six  financial  control  variables:  earnings  per  share,  a 
measure  of  the  consistency  of  growth  in  earnings  per  share, 

a  measure  of  continuity  in  dividend  payments,  leverage, 
total  assets,  and  profit  margin  on  net  sales.  The  financial 

literature  says  that  these  variables  ought  to  have  a  certain 
kind  of  relationship  with  stock  prices.  Earnings  per  share 

should  be  positive,  consistency  of  earnings  and  of  divi- 
dends should  be  positive,  leverage  should  be  negative, 

assets  and  profit  margin  should  be  positively  related  to 

prices.  Our  results  with  these  variables  were  always  con- 
sistent with  expectations. 

Slide 

The  Underlying  Model 

We  tried  other  variables.  (Slide  #  101  For  example,  we 
tried  the  absolute  level  of  dividends  per  share,  price 

volatility,  several  measures  of  earnings  volatility,  R  and  D 

expenditures,  net  sales,  and  some  other  measures.  Basi- 
cally, these  six  explanatory  variables  capture  almost  all  the 

explanatory  power  that  we  can  attribute  to  financial  mea- 

sures. Adding  other  variables  didn't  produce  much 
improvement,  and  overall  we  were  able  to  explain  about  60 

percent  of  the  variance  in  stock  prices.  The  results  indi- 
cated that  these  six  financial  variables  were  statistically 

significant,  in  accord  with  the  theory  and  with  existing 

studies.  When  I  say  "statistically  significant,"  we're  talking 
well  above  the  95  percent  confidence  level. 

Next,  we  took  advertising  spending  in  the  eleven 
audited  media,  and  introduced  that  into  the  analysis,  to  see 

if  adding  this  one  variable  would  make  any  difference.  The 

results,  I  think,  are  not  surprising  to  most  of  you— a  little  bit 

Slide  #  W 
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surprising  to  John,  as  a  hard-nosed  economist.  Advertising 
had  a  positive  statistically  significant  effect  in  1971  and 

1972,  the  up-market  years,  but  not  in  the  1973  bear  market. 
In  the  third  year— I  fear  some  of  you  may  remember 

1973  with  a  little  regret— advertising  had  no  measurable 
effect.  We  are  going  to  talk  about  that  third  year  a  little  bit 

later  It's  a  ver>'  interesting  period  in  our  study.  iSlide  —  11 1 
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What  IS  the  dollar  impact  of  advertising?  Well,  we  have 
a  variable  which  we  call  mean  controlled  adjusted  stock 

prices;  that  is,  average  stock  price  after  you've  taken 
account  of  earnings  per  share  and  the  other  financial 
variables.  In  other  words,  if  a  company  spent  zero  dollars 

on  advertising  in  the  eleven  media  and  was  typical  in  all 

other  respects,  it  would  have  had  a  stock  price  of  S25.94  in 
197L  An  advertiser,  if  it  had  spent  the  average  amount  on 
advertising,  would  have  had  a  share  price  of  S27.83. 

Thus,  for  non-advertisers,  mean  controlled  adjusted 
stock  prices  were  a  bit  less  than  for  advertisers,  about  two 
dollars  less  in  1971.  Two  dollars  per  share  may  not  seem 

like  a  lot,  but  actually  this  is  quite  significant  when  you're 
talking  about  721  companies  with  millions  of  shares  out- 

standing You  can  see  that  in  the  next  year,  advertisers 

again  outperformed  non-advertisers,  and  that  in  1973  there 
was  virtually  no  difference 

The  gut  issue  here  is  that  we  found  a  positive  and 

significant  impact  for  advertising  in  two  of  the  three  years. 

Given  that  this  conclusion  is  correct,  a  lot  of  other  ques- 

tions are  immediately  raised.  We'd  like  to  go  through  a 
series  of  these  questions  with  you. 

Question  (1):  Based  on  stock  prices  only,  is  it  worth- 
while to  advertise,  and  if  so,  what  is  the  optimal  budget? 

(When  we  say  "optimal,  "  we  mean  the  budget  that  will 
maximize  the  price  of  your  stock.)  We  estimated  a  cor- 

porate ad  budget  that  would  have  maximized  stock  price 
for  the  average  firm  in  our  study  over  the  three  year  period. 
This  budget  was  the  point  at  which  the  cost  of  advertising, 

and  of  course  that's  a  reduction  in  earnings  per  share,  is  just 
equal  to  the  benefit.  This  point  was  positive— meaning  that 
it  does  indeed  pay  to  advertise.  The  optimal  budget,  as  we 
estimated  it,  was  .0079  times  total  earnings  before  taxes. 

What  does  this  mean  in  terms  of  budgeting?  (Slide 

it  111  Or  theoretically,  how  much  should  the  typical  firm 
have  spent  per  year,  for  the  years  that  we  studied?  It  turns 
out  the  average  optimal  advertising  expenditure  should 
have  been  S851,547.  On  average,  the  actual  results  were 

S90,753.  In  other  words,  companies  spent  about  one-ninth 
what  we  estimate  they  should  have.  Of  course  this  conclu- 

sion is  based  on  statistical  estimates  and  should  be  inter- 

preted cautiously.  There  is  much  variability  among  firms, 
and  no  firm  conforms  precisely  to  the  average.  However, 
the  results  do  suggest  that  many  firms  could  have  benefited 

by  spending  substantially  more  on  corporate  advertising,  if 
their  objective  was  to  maximize  stock  price.  In  fact,  John 
and  I  have  done  a  little  analysis  on  individual  firms,  and  it  is 

possible  to  estimate  the  optimal  budget  for  a  given  firm,  if 

you  want  to  apply  similar  kinds  of  analytical  methods. 
Now,  John  will  go  to  some  other  questions. 

Boyd:  Question  (2):  Does  the  impact  of  financial  press 
advertising  vary  systematically  across  industries?  We 

spent  some  time  looking  at  this,  for  it  wasn't  particularly 
hard  to  do  once  we  had  the  large  sample.  We  simply  split 

the  sample  up  into  various  industries  and  replicated  the 

tests  that  we've  already  described. 
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Surprisingly,  the  tests  that  we've  carried  out  to  date 
don't  show  large  differences  across  industries.  It  may  be 
that  if  we  used  alternative  industry  definitions  or  looked  at 
them  differently,  we  might  find  varying  impacts.  But  the 
evidence  that  we  have  so  far  indicates  that  if  there  are 

differences,  they're  not  very  large. 
Question  (3):  Does  the  effect  of  corporate  advertising 

var>'  through  time?  Well,  the  answer  to  that  is  based  on 
only  three  years  of  data.  It  would  have  to  be  yes,  however, 
because  in  1973,  the  down  market  year,  we  found  virtually 
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no  effect.  (Even  in  '73,  however,  some  firms  were  apparently 
able  to  demonstrate  a  positive  advertising  impact.  We'll 
discuss  these  additional  findings  shortly.) 

Question  (4):  Does  the  effectiveness  of  corporate 
advertising  vary  systematically  across  print  media?  For 
example,  do  you  get  more  bang  for  the  buck  advertising  in 
Fortune  or  in  The  Wall  Street  journal  or  Forbes,  or  wherever?  I 
see  a  few  of  the  Fortune  people  out  there  getting  a  little 
nervous  right  now.  Apparently,  yes,  the  effectiveness  does 
vary.  We  were  able  to  make  comparisons  across  media, 
and  begin  to  answer  that  question.  However,  there  are  two 

reasons  we  don't  want  to  talk  about  those  results  today. 
One  is  because  1  think  it  would  be  highly  discourteous  to 
stand  up  here  and  make  invidious  comparisons— although 
I  would  do  that  anyway!  tiaughter)  The  second  reason  is 
that  these  tests  are  exceedingly  difficult.  The  statistical 
problems  involved  in  sorting  out  the  separate  impacts  are 
vexing,  and  therefore  our  results  are  tentative. 

Question  (5):  Are  there  specific  financial  attributes  or 

characteristics  that  constitute  a  "good  story"  which  may 
amplify  the  effects  of  advertising?  We  looked  at  some 
obvious  candidates,  things  you  might  want  to  advertise  in 
reaching  the  investment  community,  such  as  growth  in 
earnings  per  share,  or  a  stable  dividend  record.  There  was 
no  consistent  significant  interaction  with  advertising  that 
we  could  measure. 

Another  thing  we  looked  at  is  that  perhaps  you're  a 
company  that's  been  having  a  few  problems,  earnings  have 
been  depressed  and  so  on.  Recently  you've  had  a  turna- 

round in  performance  and  earnings  are  taking  off  again. 
Perhaps  this  is  a  message  that  could  be  advertised  and 
brought  to  the  attention  of  the  investing  public.  Again, 
surprisingly,  we  found  no  significant  advantage  to  cor- 

porate advertising  for  such  firms. 
We  did  find  a  significant  effect  with  one  variable,  a 

measure  of  the  stability  of  growth  in  earnings  per  share 
through  time.  For  some  reason,  this  variable  did  seem  to 
amplify  the  impact  of  advertising  significantly.  This  is 
conjecture  on  my  part;  but  I  think  the  result  may  have 
something  to  do  with  what  investors,  perhaps  insitutional 
investors,  were  looking  for  in  companies  during  the  period 
1971  through  1973. 

Question  (6):  Are  there  systematic  differences  in  the 
effectiveness  of  ad  campaigns  carried  out  by  different 
firms?  We  looked  at  this  issue  and  spent  a  good  deal  of  time 

devising  a  statistical  technique  to  isolate  "effectiveness." 
We  used  an  approach  that  controls  the  influence  of  finan- 

cial variables  and  size  of  the  ad  budget,  and  then  estimates 
the  impact  of  corporate  advertising  for  indivdual  firms. 
Subsequent  testing  showed  that,  on  the  basis  of  this 
measure,  there  are  significant  differences  in  the  effective- 

ness of  ad  campaigns  carried  out  by  individual  companies. 
In  particular,  we  ran  split  sample  tests  comparing  the 

"high-effectiveness"  half  of  the  sample  with  the  "low- 
effectiveness"  half.  The  impact  and  statistical  significance 
of  advertising  were  consistently  much  greater  for  the  high 

group.  Actually  the  "high-effectiveness"  subsample  had  a 
significant  advertising  effect  even  in  the  1973  down  market 

year. Given  that  financial  performance  and  size  of  ad  budget 
were  controlled  for,  why  do  some  firms  seem  to  have 

greater  impact  than  others?  We  don't  know  for  sure,  but  it 
seems  to  us  that  a  possible  explanation  will  be  the  kind  of 

variable  that  financial  people  don't  understand  very  well; 
things  like  choice  of  media,  creative  content,  ad  placement, 
and  so  on. 

Schonfeld:  We  have  some  conclusions.  These  conclusions 

have  been  touched  on  already  so  I'll  be  brief.  (1)  Corporate 
advertising  seems  to  have  a  positive  statistically  significant 

effect  on  stock  prices.  We're  very  confident  of  this,  as  we've 
mentioned  already.  (2)  Based  on  three  years  of  data,  the 
impact  of  corporate  advertising  seems  greatest  in  an  up 
market.  Perhaps  the  market  is  in  a  speculative  mood,  and  if 
you  draw  attention  to  yourself,  a  broader  range  of  inves- 

tors will  consider  you.  We  really  don't  know.  But  there  is 
some  evidence  that  in  an  up  market,  ad  impact  is  greater. 

(3)  Many  firms  can  probably  benefit  from  spending 
significantly  more  on  corporate  advertising  than  they  now 
do,  if  their  intention  is  to  affect  the  price  of  their  stock. 

(4)  There  is  some  evidence  that  over  the  1971-73 
period,  firms  that  could  report  stable  earnings  growth  had 
more  favorable  results  from  their  corporate  advertising. 
Surprisingly,  most  other  message  effects  tested,  such  as 
growth  in  earnings  per  share,  were  not  consistently 

significant. 
(5)  There  appear  to  be  significant  differences  in  the 

effectiveness  of  ad  campaigns  carried  out  by  different 
firms.  Incidentally,  among  the  companies  represented  in 
this  room  there  is  quite  a  variation,  according  to  our 
results.  As  you  know,  most  of  your  firms  are  included  in 
the  sample!  (Slide  #  13) 

Slide  #13 

Future  Research  Issues 

Optimal  Ad  Budgeting  for  Individual  Firms 

Measurement  of  Individual  Campaigns  Over  Time 

Inclusion  of  Other  Media  Such  as  Television 

Inclusion  of  News,  Analyst  Meetings,  etc. 

Analysis  of  Effectiveness  of  Individual  Media  Vehicles 

Finally,  it's  time  for  the  commercial.  We  have  several 
future  research  issues,  some  of  which  may  have  already 
occurred  to  you.  For  example,  the  optimal  ad  budgeting 
process  for  individual  firms;  we  have  not  really  gotten  into 
this  issue  in  any  great  detail  as  yet.  The  tracking  of 
individual  campaigns  over  time  is  another  interesting 
subject.  Our  current  research  has  looked  at  advertising 
over  a  three-year  period,  not  over  a  long  time  spectrum,  the 
way  a  single  advertiser  would  normally  view  his  corporate 
advertising  budget.  We  would  also  like  to  include  some 
other  media,  such  as  television,  in  the  analysis.  We  have 
seen  some  research  on  the  subject  of  corporate  television 

advertising,  and  frankly  we  don't  think  it's  very  good 
research.  John  and  I  would  like  to  look  at  the  inclusion  of 
news,  publicity,  public  relations,  analyst  meetings,  etc.  Just 
like  financial  press  advertising,  these  represent  informa- 

tion flows  that  are,  or  at  least  should  be,  important  to  the 
investment  community.  And  finally,  there  is  the  issue  of  the 
effectiveness  of  individual  media  vehicles.  As  mentioned 

previously,  we're  still  working  on  that  problem. 
Obviously,  John  and  I  do  not  have  the  necessary 

resources— especially  financial  resources— to  tackle  all  of 
these  issues.  But  perhaps  some  of  you  would  like  to  make  a 

contribution  to  the  effort.  I'll  just  let  it  go  at  that.  Without 
further  verbiage,  why  don't  we  go  to  some  questions. 
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Question  and  Answer  Period 

Voice:  Didn't  you  have  to  adjust  dollar  spending  for  size  of 
audience  for  the  different  publications? 
Schonfeld:  We  just  looked  at  total  spending  in  those  eleven 
vehicles.  We  experimented  with  another  variable,  how- 

ever, which  is  probably  familiar  to  all  of  you,  a  measure  of 
adjusted  gross  reach.  We  calculated  the  audience  size  of 
these  publications,  the  number  of  insertions  that  were  run, 
and  calculated  the  gross  reach,  adjusting  for  the  number  of 
pages  used.  We  discovered  that  our  estimated  adjusted 
gross  reach  figure  correlated  .95  with  actual  dollars  spent. 
Dollar  spending  is  a  cleaner  measure,  so  we  put  aside  the 
issue  of  audience  measurement. 
Voice:  Did  you,  by  definition,  take  every  ad  that  was  in 
these  books,  like  every  corporate  ad? 

Boyd:  That's  a  very  good  question.  We  did  not  go  through 
and  look  at  the  content  of  the  ads,  and  that's  been  pointed 
out  as  a  potential  problem  in  our  study.  We  don't  feel  that 
it's  serious,  if,  indeed,  it's  a  problem  at  all. 

There  was  an  interesting  study  done  by  Barrons. 
surveying  institutional  investors.  They  concluded  that 
product  advertising  was  one  of  the  most  effective  ways  of 
influencing  institutional  investors.  And  if  product  adver- 

tising reaches  investors,  we  wouldn't  want  to  exclude  these effects. 

There  is  product  advertising  in  our  data— companies 
like  IBM  run  a  lot  of  product  advertising  in  these  vehicles. 
But  if  product  advertising  is  workmg  via  the  traditional 
indirect  route,  it  would  increase  sales  and  stimulate  earn- 

ings, which  might  then  affect  stock  prices  But  remember, 

we  already  have  earnings  per  share  in  the  analysis;  that's  a 
variable  that  we've  controlled  for. 
Voice:  Wouldn't  a  corporation  agree  that  the  prime  objec- 

tive of  advertising  is  to  increase  stock  price? 

Schonfeld:  1  think  that's  a  question  we  ought  to  ask  you 
We  don't  know.  I  will  mention  that  one  person  we've  talked 
to  here  sort  of  pulled  me  aside  and  said,  "Don't  quote  me, 
but. ..this  is  something  we  have  tried  to  do."  I  don't  know. 
My  own  particular  belief  is  that  manipulating  your  stock 
price  through  advertising  is  really  almost  a  moral  or  legal 
issue,  rather  than  a  social  science  issue. 

Voice:  You  said  you  selected  the  year-end  stock  price  as 
your  indicator  Did  you  test  that  against  average  of  the  year 
or  weighted  averages? 
Schonfeld:  No  The  reason  for  that  is,  our  advertising 
expenditures  were  annual  figures,  and  we  wanted  to  get  a 
correspondence  between  the  independent  variables  and 
the  dependent  variables  If  we  had  had  a  little  more 
resources,  we  would  have  gathered  the  advertising 
expenditures  on  a  quarterly  basis,  and  used  quarterly 
financial  data. 

Voice:  One  of  your  qualifiers  said  that  even  in  a  down 
climate,  effective  advertisers  made  out  pretty  well.  What 
does  that  mean? 

Boyd:  Let  me  tell  you  about  the  precise  lest  that  led  us  to 
that  conclusion.  We  took  the  effectiveness  measure  that 
was  computed  for  individual  firms,  and  on  the  basis  of  that 
measure,  split  the  sample  in  half.  Then  we  redid  our  tests 
for  the  high  impact  group  and  for  the  low  impact  group 
separately.  For  the  high  impact  half  of  the  sample,  the 

effect  of  advertising  was  much,  much  larger.  In  statistical 
terms,  the  coefficient  of  advertising  for  that  equation  was 
considerably  larger  than  it  was  for  the  low  group.  Also,  it 
was  much  more  statistically  significant. 

The  other  interesting  thing  that  happened  was  that 
when  we  split  the  sample  up  in  this  way,  the  high  impact 
group  had  an  advertising  coefficient  that  was  positive  and 

significant— even  in  '73. Voice:  Could  you  explain  your  measure  of  earnings  growth stability? 

Schonfeld:  Okay,  you  really  want  me  to?  All  right,  we  ran  a 
regression  equation  where  we  regressed  earnings— 
Boyd:  All  right!  What,  we  did  was  fit  a  time  trend  to 
earnings;  a  statistical  fit  like  plotting  earnings  per  share 
through  time,  and  drawing  a  line  through  the  observations. 

If  you  plotted  earnings  per  share  this  way,  there's  a statistical  measure  that  tells  how  widely  those  observations 
are  scattered  around  the  line.  If  they  were  nice  and  close  to 
the  line,  smooth  and  very  consistently  along  it,  our  stability 
measure  would  be  high.  If,  on  the  other  hand,  they  were 
scattered  all  over  the  graph,  our  stability  measure  would  be 
low  That's  how  we  did  it. 
Voice:  Are  you  surprised  at  the  $90,000  figure? 
Boyd:  1  was,  yes. 
Voice:  That  was  $90,000  per  advertiser? 

Boyd:  Yes.  That's  per  advertiser,  per  year,  in  those  eleven 
print  vehicles. 
Voice:  Are  you  telling  me  that  I'm  wasting  my  money 
advertising  in  newsweeklies?  How  can  you  leave  out 
Newsweek  Timf.  and  U  S  New>  and  World  Refort? 
Voice:  How,  in  this  kind  of  thing,  do  you  screen  out  the 

"heard  in  the  street"  comment,  which  knocks  our  stock 
price  down  18  percent  over  a  period  of  four  weeks?  This 
might  have  happened  at  the  end  of  the  year 

Schonfeld:  Okay.  Let's  take  your  question  first.  If  you  look 
at  the  reach  of  Time  magazine,  for  example,  the  percentage 
of  the  audience  that  is  institutional  investors  or  large 
private  investors  is  very  small.  A  lot  of  the  people  reached 
are  not  even  potential  investors.  Now  take  The  Wall  Street 
journal  or  Institutional  tnveilor  What  percentage  of  the 
readers  of  Imtilutwnal  Investor  ne  potential  investors?  What 
we  tried  to  do  was  concentrate  on  those  magazines  where 
we  had  no  doubt  that  the  advertising  messages  were 
primarily  geared  toward  investors. 

In  addition,  if  what  you  say  is  true,  and  we  didn't  take  ■ something  into  account,  we  have  an  error  in  our  analysis,  a 
random  kind  of  statistical  noise.  If  anything,  that  would 
tend  to  make  the  analysis  less  statistically  significant,  not 
more  so. 

Voice:  Don't  you  have  to  have  a  readership  factor  in  there 
to  indicate  something  of  the  quality  of  the  ad? 
Schonfeld:  We  tried  that.  I  did  my  PhD  dissertation  on 
mathematical  models  that  predict  readership  and  inquiry 
response  to  print  advertising.  I  took  part  of  that  analysis 
and  included  it  here,  calculating  a  measure  called  adjusted 
gross  impressions.  If  we  substitute  adjusted  gross  impres- 

sions for  dollars  in  this  analysis,  the  results  are  exactly  the 
same  In  fact,  adjusted  grqss  impressions  and  dollar 
expenditures  correlated  at  the  .95  level. 

Boyd:  His  answer  is,  it  doesn't  make  any  difference  if  we 
use  the  kind  of  measure  you're  talking  about. 
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Nariofving  the  G^ 
with  Dividend  Reinvestment 

W.  L.  Mobraaten 
Vice  President  and  Treasurer,  AT&T 

In  the  past  year  there  has  been  a  ground  swell  of  concern 
about  the  capital  shortage  in  the  U.S.  As  seen  in  Chart  1  a 
potential  shortfall  of  $471  billion  is  in  prospect.  This  chart 
is  based  on  a  well-documented  study  conducted  by  Dr. 
William  Freund  of  the  New  York  Stock  Exchange  using 
inputs  from  Data  Resources,  Inc.  and  other  highly 
regarded  sources.  This  study  looks  at  each  sector  of  the 

Chart  #  7 

Capital  Shortage 1974-1985 

Total  Demand  for  Funds 

Total  Supply  from  Savings 
Capital  Shortage 

$  3,471* 

3,000 
$      471 

•BUlions  1974  Dollars 

U.S.  economy:  industry,  transportation,  housing,  schools, 
hospitals,  etc.  and  compares  the  total  demand  with  the 
supply  of  savings  in  prospect  Like  all  important  issues,  this 
one  involves  some  controversy.  But  there  is  no  disagree- 

ment on  one  key  point:  the  demand  for  capital  in  the  next 
ten  years  will  be  almost  three  times  as  great  as  in  the  past 
decade.  Consequently,  unless  Americans  celebrate  the 
Bicentennial  with  a  savings  revolution,  the  capital  availabil- 

ity outlook  is  dim,  indeed. 
Most  suggestions  for  resolution  of  the  problem  center 

around  changes  in  tax  policy.  Chart  2  suggests  that  this  area 
indeed  needs  the  attention  of  Congress. 

Chart  #2 

Taxes on  Capital  (Maximum  Rates) 

Individual 
Corporate       Individual         Capital 
Income*         Dividends          Gains 

U.S. 50%               70%               35% 
W.  Gennany 49                  56                    0 

Japan 
53                    25                     0 

•Includes  State  and  Municipal  Income  Uxes. 

Here  we  see  a  major  reason  why  the  U.S.  lags  so  far 
behind  West  Germany  and  Japan  in  capital  formation:  we 
discourage  investors! 

You  will  note  that  the  U.S.  corporate  income  tax  policy 
is  roughly  the  same  as  in  West  Germany  and  Japan. 
However,  U.S.  taxes  on  dividends  and  capital  gains  are  far 
higher.  The  maximum  U.S.  tax  on  dividends  is  almost  three 

times  as  much  as  Japan's.  The  U.S.  taxes  capital  gains  up  to 
35  percent.  This  compares  with  no  tax  at  all  in  both  West 
Germany  and  Japan. 

Let's  take  a  closer  look  at  what's  really  being  taxed  in 
the  U.S.  The  consumer  price  index  rose  almost  86  percent 
from  1960  to  1975.  Thus,  a  stock  purchased  at  $100  in  1960 
and  sold  for  $186  in  1975  has  no  real  capital  gain  in  all— you 

are  merely  "getting  your  bait  back."  But  in  the  U.S.,  you  are 
obliged  to  surrender  up  to  $30  in  taxes  for  phantom  capital 
gains.  In  these  circumstances,  it  is  obvious  that  capital  gains 
taxes  place  a  severe  penalty  on  investment. 

The  impact  of  a  more  realistic  tax  policy  on  the  saving 
rate  is  illustrated  in  Chart  3.  The  U.S.  saves  and  invests  only 
8  percent  of  its  gross  national  product.  West  Germany 
saves  about  18  percent  of  its  GNP  while  Japan  saves  an 
amazing  27  percent. 

Chart  #3 

Average  Percent  of  GNP  Saved  and  Invested 

West  Japan Germany 

Without  minimizing  the  importance  of  tax  reform  as  a 
fundamental  step  toward  resolution  of  the  capital  short- 

age, I  would  like  to  focus  on  one  important  source  of  capital 
which  business  people  can  tap  without  help  from  Uncle 
Sam:  dividend  reinvestment. 

At  the  outset  let  me  say  that  while  dividend  reinvest- 
ment can  help  narrow  the  capital  gap,  at  best  it  can  provide 

only  one  quarter  of  the  amount  of  capital  needed  to  close the  gap. 

The  National  Picture 

Chart  4  indicates  the  rapid  growth  of  dividend  reinvest- 
ment plans  in  the  past  few  years. 

In  1968  there  were  only  two  plans.  Growth  accelerated 
in  1969  when  AT&T  started  its  plan  and  has  continued  each 

year  since  then. 
At  the  present  time  it  is  estimated  that  some  665 

companies  offer  some  form  of  dividend  reinvestment  and 
savings  plan.  Dividend  reinvestment,  therefore,  is  one  of 
the  most  exciting  growth  industries  on  the  horizon  these 
days.  As  such,  it  is  a  credit  to  corporate  managers  and  their 
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public  relations  people.  On  the  other  hand,  there  is  still 
much  work  to  be  done. 

Chart  3t4 

Companies  with  Dividend  Reinvestment  Plans 

Chart  5  indicates  some  measure  of  the  opportunity  for 

greater  participation;  of  the  $32.8  billion  in  dividends  paid 

by  U.S.  corporations  in  1975,  only  SI. 3  billion  was  rein- 
vested. The  potential  of  this  market  has  hardly  been 

scratched! 

Chart  #5 
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Chart  p  points  up  three  specific  advantages  of  a  divi- 
dent  reinvestment  plan; 

1.  Cain  goodwill  and  additional  ihare  owners—share  owners  teW 

us  they  appreciate  the  "painless"  and  convenient  oppor- 
tunity of  accumulating  shares  without  paying  brokerage 

commission. 

2.  Promote  ihart  owner  /oya//y— with  dividend  reinvestment, 
small  share  owners  gradually  become  large  owners  as 
their  stake  in  the  company  grows. 

3.  Encourage  capital  formation— the  plan  provides  incentive 
for  share  owners  to  divert  dollars  from  consumption  to 
savings  and  investment. 

Chart  #6 

Advantages  of  Dividend  Reinvestment  Plans 

1.  Respond  to  Share  Owner  Need 

2.  Promote  Share  Owner  Loyalty 

3.  Encourage  Capital  Formation— y^ufoma/ifa/ly 

The  plan  also  facilitates  the  quarterly  issuance  of  new 

shares— if  needed.  Thus  it  removes  the  threat  of  issuing  a 
large  block  of  new  stock  and  the  resultant  pressure  on 
earnings  and  market  price. 

Evolution  of  AT&T's  Plan 
The  AT&T  plan  was  initially  developed  in  response  to 

share-owner  investment  needs.  Participation  in  the  plan 
has  grown  with  each  change,  and  as  you  will  see,  DRISPP  is 

now  a  significant  source  of  new  capital  for  the  Bell  System. 

A.  Original  Plan-1969 
Features.  The  original  plan  was  administered  by  a 

bank.  Participants  were  charged  a  flat  75-cent  service  fee 

plus  their  proportionate  share  of  the  brokerage  commis- 
sion. The  purchase  price  was  the  average  of  prices  paid  in 

the  open  market  over  the  two  to  three  week  purchase 

period. 
Problems.  If  the  stock  price  rose  during  the  purchase 

period,  some  share  owners  objected  to  paying  more  than 
the  price  on  the  dividend  payment  date. 

In  addition,  the  program  was  not  advantageous  to 
those  with  less  than  fifteen  shares.  Nevertheless,  some 

signed  up  despite  our  efforts  to  discourage  their  participa- 

tion. 
Participation.  Chart  7  shows  the  extent  of  participation 

in  the  first  AT&T  dividend  reinvestment  plan;  5  percent  of 
our  share  owners  participated.  They  reinvested  dividends 
from  3  percent  of  the  outstanding  shares  at  an  annual  going 
rate  of  S42  million. 

Chart  3t7 
Participation  in  AT&T  Dividend  Reinvestment  Plan 

Share  Owners  EiuoUed  (Thousands) 
PercenUge 

19c9  Plan 

143 

5% 

Shares  EnroUed  (MUlions) 
Percentage 

16 

3% 

Amount  Reinvested  (Millions) 

S42 

B.  Second  Plan-1972 

Features.  The  plan  continued  to  be  administered  by  the 
bank.  The  fee  was  reduced  to  5  percent  with  a  $2.50 
maximum  per  quarter  For  the  first  time  we  incorporated  a 

"cash  added"  feature  to  supplement  dividend  payments. 
This  permitted  up  to $l,500cash  per  quarter  to  be  invested 

by  each  share  owner 

Problems.  As  with  the  first  plan,  the  problem  stem- 
ming from  purchasing  shares  over  several  days  in  the  open 

market  continued. 

Participation.  Chart  8  indicates  the  increase  in  share- 

owner  participation— 8  percent  of  our  share  owners 
invested  some  4  percent  of  the  total  dividend  at  an  annual 

going  rate  of  $66  million. 

C.  Third  Plan-1973 

Features.  Under  the  third  plan,  AT&T  assumed  total 

responsibility  for  administration  of  the  plan.  Share  owners 
cheered  when  AT&T  Chairman  John  deButts  announced 

the  change  at  the  1973  annual  meeting  because  it  elimi- 
nated  all   commissions  and   service   fees.   But   the   most 
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Chart  »8 

Participation  in  AT&T  Dividend  Reinvestment  Plan       1 

1969  Plan 1972  Plan 

Share  Owners  Enrolled  (Thousands) 143 232 

Percentage 5% 

8% 
Shares  EnroUed  (MUlions) 16 22 

Percentage 3% 4% 

Amount  Reinvested  (Millions) 

$42 
$66 

iAmuai  Bans) 

important  feature  was  that  new  shares  of  stock  were 
issued.  We  thereby  created  a  significant  source  of  new 
equity  capital— and  eliminated  the  purchase  of  shares  in 

the  market.  This  plan  also  expanded  the  investors'  options: 
dividends  and  interest  from  other  AT&T  securities— such 

as  bonds  or  preferred  shares— could  now  be  "automati- 
cally" invested  in  the  plan. 

The  stock  purchase  price  was  determined  by  averaging 

the  high  and  low  price  of  AT&T's  common  stock  on  the 
quarterly  dividend  payment  date.  The  cash-added  feature 
was  also  increased  to  permit  shareholders  to  invest  up  to 

$3,000  cash  per  quarter.  And  quarterly  "reminders"  were 
sent  to  participants  upon  request. 

Problems.  The  problem  associated  with  rising  prices 
during  the  market  purchase  period  was  effectively  elimi- 

nated, but  there  still  remained  the  risk  of  sharp  price 
swings  on  the  dividend  payment  date.  A  potential  problem 
of  competition  with  brokerage  houses  was  reduced,  if  not 
eliminated,  with  the  $3,000  limit  on  optional  cash  pay- 

ments. In  point  of  fact,  brokers  said  they  really  weren't 
interested  in  purchases  of  such  small  denomination  as 
were  typical  under  the  plan.  (The  average  investment  per 
account  was  approximately  $118  each  quarter.) 

Participation.  Chart  9  reflects  a  significant  jump  in 
participation;  some  455,000  share  owners  (16  percent  of  all 
AT&T  owners)  reinvested  dividends  on  8  percent  of  the 
shares  at  an  annual  rate  of  $215  million. 

D.  Fourth  Plan-1975 

Features.  The  prime  innovation  of  the  plan  in  1975  was 
the  discount  of  5  percent  below  market  price  allowed  on  all 
common  stock  purchased  with  reinvested  dividends.  I 
understand  that  five  other  utilities  have  since  followed  our 
lead.  This  discount  does  not  apply  to  cash  added,  or  to 
dividends  or  interest  from  other  securities.  The  purchase 
price  is  based  on  the  average  of  the  five  days  ending  with 
the  dividend  payment  date.  This  method  stabilizes  the 
price  paid  and  avoids  the  risk  of  a  sudden,  one-day  market 
price  swing. 

Chart  #9 i 
Participation  in  AT&T  Dividend  Reinvestment  Plan 
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The  IRS  has  ruled  that  the  5  percent  discount  should 
be  treated  as  dividend  income.  Needless  to  say,  some  share 
owners  were  not  pleased,  but  only  a  few  withdrew  as  a 

result  of  the  ruling.  After  all,  you're  still  ahead  with  a  5 
percent  discount,  even  if  you  have  to  pay  some  tax. 

Why  5  percent?  The  5  percent  discount  is  about  the 
barebones  minimum  cost  a  company  would  incur  if  it  were 
to  sell  new  shares  through  an  underwriting  syndicate.  In 
effect,  share  owners  are  reducing  company  expenses 

through  this  "Do  it  yourself"  feature.  Importantly,  the  5 
percent  discount  is  attracting  institutional  investors  who 
are  most  anxious  to  improve  their  investment  perform- 

ance. Institutions  are  currently  reinvesting  dividends  at  a 
$93  million  annual  rate  and  they  account  for  25  percent  of 
the  total  amount  being  reinvested.  Overall,  they  can 
improve  their  return  on  new  shares  purchased  by  up  to  6 
percent— i.e.,  the  5  percent  discount  plus  perhaps  1  percent 

broker's  commission.  Many  institutional  investors  say  it 
would  be  imprudent  not  to  take  advantage  of  the  6  percent 
saving.  Additional  savings  are  effected  by  eliminating 
market  pressure  which  would  occur  if  institutional  inves- 

tors purchased  substantial  blocks  of  shares  in  the  market. 
Problems.  Share  owners  who  could  not  afford  to 

reinvest  their  dividends  felt  that  they  were  being  dis- 
criminated against.  Also,  we  occasionally  receive  com- 

plaints from  brokers. 

Chart  #  10 1 
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Participation.  Chart  10  shows  that  a  substantial  surge 
in  participants  has  occurred:  some  146,000  additional 
share  owners  enrolled  in  the  plan  by  the  end  of  1975.  Thus 
21  percent  of  our  share  owners  are  now  reinvesting  15 
percent  of  total  dividends— plus  cash  added— at  an  annual 
rate  of  $362  million.  The  cash  option  has  also  been 
enhanced  by  our  acceptance  of  post-dated  checks. 

The  impact  of  this  new  plan  has  not  been  fully  realized 
to  date.  Many  institutions  are  not  yet  aware  of  the  features 
and  advantages  of  the  plan  to  them.  This  is  a  challenge  to 
us. 

We  are  confident,  however,  that  share-owner  partici- 
pation will  increase.  If  we  increase  total  participation  to 

$500  million  annually,  this  will  provide  about  20  percent  of 

Bell's  total  external  financing  requirement. 
While  dividend  reinvestment  is  an  important  source  of 

equity  capital  in  itself,  it  can  also  be  used  to  augment 
public  equity  offerings.  In  August  of  1975  we  announced  a 
change  applicable  to  the  October  1  dividend:  Reinvested 
dividends  purchased  shares  at  95  percent  of  the  lower  of  (1) 
the  average  price  for  the  five  trading  days  prior  to  October 
1,  1975,  or  (2)  thepublic  offering  price  of  the  underwritten 
issue  scheduled  to  be  sold  on  October  L 

This  change  removed  the  uncertainty  that  owners 
would  have  faced  and  provided  a  convenient  way  for  them 
to  participate  effectively  in  one  of  the  largest  equity 
offerings  to  date.  Cash  added  to  dividends  increased  175 
percent  for  the  October  dividend  and  the  total  investment 
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reached  S125  million  (a  S500  million  annual  rate).  I  might 

add  that  the  subsequent  decline  in  total  investment  to 
S90.6  million  in  January  was  the  only  time  we  have  ever 

expenenced  a  decline  in  dollars  invested— despite  the  wide 
up  and  down  swings  in  the  economy  and  in  the  stock 
market. 

Communication  Vehicles 

Since  1969  we  have  solicited  our  share  owners  six  times 
relative  to  dividend  reinvestment.  These  solicitations  have 

generally  included  a  letter  and  full  prospectus  to  partici- 
pants; other  owners  have  received  a  letter,  a  sumn\ary 

prospectus,  and  an  enrollment  card. 

Perhaps  some  might  describe  this  approach  as  "dull. "  I 
prefer  to  say  "low-key."  The  reason  is  twofold: 
1.  At  the  beginning  of  1974  we  conducted  an  experiment  to 

see  if  an  eye-catchmg  brochure  and  prospectus  would 
elicit  greater  participation  m  our  remvestment  plan  The 

results  were  somewhat  surpnsing— the  mailing  to  the 
control  group  (which  received  the  same  package  as  2  7 
million  nonparticipating  share  owners)  outsold  the  test 

group  (which  received  the  eye-catching  package)  by 
almost  two  to  one. 

2-  The  second  reason  for  our  low-key  approach  is  the 
obvious  SEC  legal  restrictions  placed  on  companies  that 
are  in  registration  Because  reinvestment  involves  issue 

of  new  equit>',  we  are  m  continuous  registration  and 

must  be  absolutely  certain  that  we  avoid  e%'en  the 
appearance  of  toutmg  our  stock. 

Nonetheless,  we  have  successfully  designed  a  pro- 
spectus which  IS  less  portentous,  less  forbidding,  and  less 

dull  than  the  usual  prospectus.  As  you  will  note,  we  use  a 

question-and-answer  format  to  explain  the  plan  in  plain 
English.  While  this  approach  is  now  fairly  standard  for 

reinvestment  plans,  1  understand  that  we  were  among  the 
first,  if  not  :ht  first, to  use  the  technique. 

We  also  pioneered  the  use  of  an  S-7  summarv-  pro- 
pectus.  Working  with  the  SEC  staff  we  developed  stan- 

dards for  the  content  of  a  summan.'  prospectus  which  were 
subsequently  adopted  by  the  SEC 
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.AT&T  Dividend  Reinvestment 

We  have  also  taken  the  opp>ortunir>'  to  remind  owners 
about  dividend  reinvestment  in  our  normal  correspond- 

ence with  them  Since  AT&T  assumed  complete  responsi- 
bility for  the  plan  in  1969,  every  annual  report  and  share 

owner  quarterly  newsletter  has  mentioned  the  program 
Articles  have  described  plan  changes  and  regularly  report 
on  participation 

In  short,  advertising  in  the  traditional  sense  has  not 

played  a  role  m  sellmg  our  plan  to  owners  Instead  we  have 

used  existing  media— prospectuses  quarterly  and  annual 

reports— to  bring  the  plan  to  our  share  owners'  attention. 
To  the  extent  possible,  we've  avoided  "legalese.'  Most 
important,  we've  been  ready  to  listen  to  our  share  owners 
and  make  changes. 

Furthermore,  we've  backed  the  plan  with  good  service, 
so  that  we  won't  lose  customers  we've  worked  so  hard  to 
get.  Chart  V.  summarizes  the  success  of  this  approach  to 
date.  As  you  can  see,  we  are  currently  receiving  new  equity 
at  an  annua!  rate  of  S362  million.  Not  shown  on  the  chart  is 

the  April  1  dividend  reinvestment,  which  was  in  the  range 
of  S400  million  on  an  annual  basis.  Each  change  in  the  plan 
has  increased  the  level  of  owner  participation,  so  that 
drvidend  reinvestment  has  become  for  the  Bell  System  a 

significant  source  of  capital  with  potential  for  expansion  in 

the  years  ahead 

Question  and  Answer  Period 

Q:  VV)ij;  icculd  be  the  kehazicr  of  inshtuticns  versus  tht  individ- 
ual 

Mobraaten:  Institutions,  as  they  learn  about  the  5  percent 

discount  for  shares  purchased  writh  dividends,  have  gener- 
ally signed  up.  There  have  been  mechanical  difficulties  for 

people  who  manage  trusts,  in  terms  of  trust  agreements 
and  nominee  accounts  Basically,  the  institutions  that  have 

signed  up  have  stayed  m  so  long  as  they  have  maintained 
their  position  in  AT&T  A  few  apf>ear  to  be  selling  sharesi 
acquired  through  reinvestment.  Individuals,  by  and  large, 

are  staying  in  the  plan,  although  there's  always  some 
turnover.  But  toUl  participation  keeps  growing. 

Q:  A  related  question.  Bill.  Do  imtituttons  ever  in -and- out 

defending  upon  tkeir  aim  cask  How.  and  do  tkey  get  back  in  for" a 

quarter'! 

Mobraaten:  Bear  m  mmd  that  a  single  institution  may  be 

dealing  through  six  or  seven  different  nominees  so  it's  very, 
very  hard,  m  many  instances,  to  deal  m  the  concept  as  an 
institution.  But  it  would  appear  from  what  they  tell  us  that 
if  they  have  decided  to  buy  on  the  reinvestment  plan, 

they'll  continue  to  buy.  But  sometimes  the>'  take  the  shares 
bought  through  dividend  reinvestment,  and  sell  them.  You 
might  think  this  is  a  bad  thmg,  but  if  you  think  of  the 

caution  institutions  use  in  selling  stock,  you'll  realize  that 
they  feather  it  out  into  the  market  to  minimize  the  impact 
on  the  market 

On  the  other  hand,  if  we  had  to  sell  that  amount  of 

stock  at  one  time,  we  would  have  a  significant  negative 

impact  on  the  market. 
Q:  Dc  you  have  a  feel  for  the  spUt-the  percentage  if  the  S360 
miliion—betveen  dividend  reinvestment  and  5  percenf  discount  on 
casM  purchases?  I 

Mobraaten:  First  of  all,  there  isn't  a  5  percent  discount  on 
cash  purchases.  The  cash  is  bought  at  100  percent  of  the 
market  1  may  not  have  made  that  clear  initially  Only  the 

dividends  are  at  95  percent  of  the  market 
As  shown  in  the  last  chart,  cash  added  is  about  a 

quarter  of  the  total  invested  each  quarter  And  the  rest  is 
dividends. 

Q:  IVdj!  about  the  decline  in  cash  participation?  (See  Chart  D) 

Mobraaten:  The  decline  in  cash  participation  for  the  first 

quarter  of  1976  was  caused  by  an  unusual  situation.  The 
1975  amount  was  augmented  by  the  new  offering  we  had  in 

October  As  I  mentioned  before,  the  one-time  change  in 
the  plan  to  pro\nde  owners  with  a  convenient  way  to 

participate  in  the  offering  resulted  in  a  175  percent  increase 
in  cash  for  the  October  reinvestment.  With  the  exception 

of  that  unusually  high  quarter,  I  think  you'll  find  that 
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cash-added  has  generally  increased  slightly.  So  we  don't 
see  any  significant  decline  in  the  cash  added. 
Q:  How  many  employees  are  participating? 

Mobraaten:  I  don't  know  exactly  how  many  employees  are 
participating.  About  10  percent  of  our  share  owners  are 

employees.  So  I'd  presume  the  same  percentage  would hold  here. 

Q:  About  three  million  shareholders,  I  gather  you  have.  Am  I  right? 
Mobraaten:  Yes,  2.9  million. 

Q:  Do  you  have  any  method  for  distributing  your  literature  other 
than  the  Post  Office? 

Mobraaten:  The  only  way  of  distributing  literature  to  the 
share  owners,  other  than  the  Post  Office,  is  news  reports 
about  us,  and  advertising. 

Q:  Can  you  get  the  prospectuses  out  any  other  way? 

Mobraaten:  Oh,  no.  If  we  can,  I'd  like  to  know.  When  that 
mail  rate  went  up,  you  can  imagine  that  it  had  a  significant 
impact  on  our  costs.  The  volumes  that  we  have  are  almost 
inconceivable. 

Just  to  digress  a  minute,  when  we  issue  a  dividend,  the 
Post  Office  literally  moves  its  office  to  our  building,  and 

there's  a  continuous  stream  of  mail  trucks— the  trucks  get 
loaded  and  drive  away  again  for  about  a  week. 

Q:  Maybe  there's  a  suggestion  that  you  ought  to  put  a  prospectus  in 
all  your  bills. 
Mobraaten:  That  would  be  very  costly.  We  are  very 
conscious  about  the  weight  of  the  prospectus.  You  notice 

the  paper  that  it's  on.  We  watch  where  the  paper  stock  is 
stored  to  make  sure  it  retains  normal  humidity  and  doesn't 
get  wet,  because  then  it  will  weigh  more.  We  want  to  stay 

well  within  that  13-cent  limit  to  avoid  doubling  our  cost.  So 
we  watch  the  weight  of  that  prospectus  very,  very  carefully. 

Q:  Given  the  costs  we're  talking  about,  are  you  looking  at  what  the 
Social  Security  Administration  is  doing  about  electronic  funds 

transfer,  and  do  you  think  that  might  be  a  way  you'll  be  distributing dividends  someday? 
Mobraaten:  Yes.  There  are  a  number  of  share  owners  now 

who  have  told  us  they  want  their  dividends  deposited 
directly  in  banks.  I  clearly  foresee  the  day  when  that  will  be 
done  electronically. 

With  dividend  reinvestment,  by  the  way,  there  is  no 

dividend  sent.  It  is  electronic  fund  transfer  in  its  simplest 
form.  We  just  make  a  bookkeeping  entry  for  the  share 

owner.  We  do  not  issue  certificates  unless  they  want  them. 

We  keep  all  records  for  them.  So  I  think  in  the  future  we'll 
see  a  lot  of  electronic  fund  transfer. 

Q:  You  started  out  with  a  bank  and  you  changed  to  a  self-adminis- 

tered program.  Why  didn't  you  go  into  the  self-administered 
program  first?  What  were  your  cost  differentials? 
Mobraaten:  Dividend  reinvestment  was  fairly  new.  There 

were  only  two  companies,  I  think,  that  had  done  it,  and 

shares  were  purchased  on  the  open  market.  We  cannot 
purchase  our  stock  on  the  market.  There  were  lots  of 
questions  that  were  then  unanswered.  Would  it  be  worth 
the  while?  Would  the  share  owners  really  want  to  reinvest? 

Cost  difference— I  don't  know  the  cost  at  the  time  of  the 
initial  plan.  Probably,  minimal  cost  to  us.  The  bank  han- 

dled the  whole  transaction,  bought  shares  on  the  market, 

and  charged  to  share  owners  their  proportionate  fees. 
Today,  we  estimate  that  the  additional  annual  cost  of 

reinvesting  diyidends  is  about  $3.50  per  account.  The  cost 
to  us  is  very  competitive  with  any  other  form  of  raising 

equity. 
Q:  /  was  wondering  about  one  thing.  In  a  sense,  this  is  an  inefficient 

way  of  doing  this,  because,  unfortunately,  given  the  current  tax 
laws,  an  investor  has  to  pay  taxes  on  his  dividends.  In  a  theoretical 

sense,  it  would  be  better  if  you  could  just  cut  your  pay-out  ratio  a 

little  bit  and  avoid  having  double  taxation.  I  understand  you're  very 
constrained,  it's  not  well  received  when  public  utilities  cut  the 
dividend  pay-out  ratio,  to  put  it  mildly,  but  would  you  make  a 
comment  on  that? 

Mobraaten:  Yes.  First  of  all,  20  percent  of  our  share  owners 

are  in  the  plan.  So  80  percent  are  choosing  not  to  reinvest 
their  dividend.  Now,  if  we  took  action  to  reinvest  their 

dividend  for  them,  we  would  obviously  incur  their  dis- 

pleasure. So  if  you  just  want  to  look  at  it  that  way,  it's  not 
very  practical  for  us  to  force  the  reduced  dividend  on  the  80 

percent. As  to  double  taxation,  I  agree  that  the  tax  law  should  be 

changed.  We've  made  that  point  before  Congress,  as  have 
most  other  utilities.  Specifically,  we  support  the  proposal 

to  postpone  taxes  on  reinvested  dividends  until  the  stock 

purchased  with  the  dividends  is  actually  sold.  The  subject 
has  received  a  lot  of  attention  lately  and  is  not  a  dead  issue 
as  far  as  we  know. 
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Communicating  with  the  Financial  Community 

Carl  Tiedemann 

President,  Donaldson,  Luflcin  &  Jenrette,  Inc. 

Before  going  into  my  opinions  of  how  corporate  America 
should  communicate  with  the  financial  community,  1  felt  it 
would  be  helpful  to  try  to  point  out  to  you  some  of  the 
significant  trends  which  are  emerging  or  currently  in  place 
in  the  securities  industry.  These  trends  should  importantly 
affect  how  you  ladies  and  gentlemen  communicate  with 
the  investing  public. 

A  persistent  trend  which  began  several  decades  ago 

and  is  still  very  strong  is  the  trend  toward  institutionaliza- 
tion of  capital.  Clearly,  pension  fund  growth  remains  one 

of  the  truly  most  attractive  growth  areas  in  the  financial 

community.  At  the  same  time  that  pension  fund  growth 
has  continued,  the  relative  importance  in  the  marketplace 
of  the  small  investor  has  been  declining.  When  you 
combine  this  trend  toward  institutionalization  of  capital 
with  the  introduction  of  ERISA  last  year,  you  have  a  whole 

new  set  of  dimensions,  problems,  and  opportunities  relat- 
ing to  communication  that  corporate  America  has  to  start 

considering. 

The  pension  fund  manager,  in  my  judgment,  is  now 
demonstrating  a  greater  degree  of  prudence,  almost  to  the 

point  of  caution,  in  his  investment  selection.  The  corpora- 
tion executive  responding  to  this  phenomenon  should  be 

very  sensitive  to  this  point,  and  should  try  to  direct  his 

remarks  and  his  image  creation,  if  you  will,  to  that  point 
A  second  trend  which  is  a  rather  recent  phenomenon  is 

the  propensity  of  institutions  to  create  their  own  invest- 
ment research  departments.  These  departments,  at  this 

particular  stage,  are  still  relatively  small.  1  would  say,  on  an 

average,  they  have  four  to  eight  people,  and  typically  will 
screen  the  information  that  comes  from  Wall  Street  for 

their  own  portfolio  managers. 

The  economics  of  the  money  management  business  do 
not  permit  a  significant  expansion  of  this  trend.  In  my 
judgment,  the  money  management  fees  that  are  currently 
charged  are  too  low  to  permit  the  individual  institution  to 

build  a  large  department  to  do  self-contained  research. 
Tlie  third  most  significant  new  trend  is  the  emergence 

of  an  oligopoly  in  the  securities  industry,  mainly  as  a  result 
of  profitability  problems  resulting  from  the  future  shock 

structural  changes  forced  upon  our  industry  by  Washing- 
ton. We  have  experienced  a  large  number  of  liquidations, 

acquisitions,  and  mergers,  reducing  the  total  number  of 
Wall  Street  firms-firms  that  are  members  of  the  New  York 

Stock  Exchange— from  something  over  700  in  the  middle 
Sixties  to  approximately  475  firms  today,  and  there  are  still 

more  to  go.  In  our  industry,  you  are  seeing  the  develop- 

ment of  a  two-tier  structure  The  strong  are  clearly  getting 
stronger  and  the  weak  are  getting  weaker,  which  should 
force  further  concentration  in  the  securities  industry  to  the 
point  of  making  it  an  oliogopoly.  Roughly  20  firms  are 
emerging  as  the  clear  leaders  and  there  are  certain  people 

in  Wall  Street  who  feel  that  that  number  will  probably  be 
down  to  10  or  15  dominating  firms  by  1980. 

The  various  functions  of  Wall  Street  that  used  to  be 

performed  by  many  independent  firms  are  currently  being 
combined  under  one  roof.  Such  functions  as  research, 

underwriting,  acting  as  broker-dealer,  block  positioning, 
equity  and  debt  trading,  institutional  and  retail  sales,  are 
all  being  folded  in  under  one  roof.  Examples  are  Morgan 
Stanley  building  into  the  research  and  trading  business, 
where  it  had  no  presence  four  or  five  years  ago,  and  Merrill 

Lynch  aggressively  trying  to  go  into  the  institutional 
research  and  banking  business,  where  it  had  limited 
visibility  five  years  ago. 

Now,  what  should  your  message  be?  In  the  simplest 
terms,  1  feel  your  message  should  be  whatever  turns  on  the 
investor,  the  institution,  and  the  brokerage  firm  analyst.  In 

the  high-flying  silly  Sixties,  the  key  corporate  buzz  words 
were  growth,  synergy,  flexibility,  opportunistic,  young, 

aggressive  In  today's  toned-down  environment,  the  key 
words  are  strong,  dominant,  conservative,  solid,  stable, 

quality.  If  you  are  to  attract  the  investor's  favor,  be  sure  you 
are  sensitive  to  the  investment  climate  and  that  you  create 

the  right  image  for  your  company  by  describing  it  in  terms 
that  are  attractive  to  the  investment  community. 

A  second  message  management  should  get  across  to  its 
investment  audience  is  that  it  is  maintaining  business 
candor  In  this  age  of  skepticism,  with  highly  sophisticated 
securities  analysts  carefully  studying  every  corporate 

release,  the  firm  that  tells  it  like  it  is,  brings  out  the 

problems  and  articulates  what  management  is  doing  about 
those  problems,  is  the  one  that  gains  credibility.  The 
company  that  buries  its  problems  in  footnotes  at  the  back 
of  the  annual  report  and  talks  only  about  its  successes  of 

the  past  year  is  probably  going  to  lose  credibility. 

The  corporation  should  also  clearly  discuss  its  busi- 
ness philosophy,  what  its  strengths  are,  where  it  hopes  to 

go,  and  its  overall  long-term  objectives.  In  my  judgment,  it 
is  very  important  to  leave  the  analyst  and  the  investor  with 
a  relatively  simply  conceptual  picture  of  your  company. 
There  are  any  number  of  companies,  from  Disney  to 
Polaroid  to  Xerox  and  many  others,  that  besides  being  very 

fine  companies  have  also  projected  a  clear  conceptual 
framework  to  the  investor,  enabling  him  to  get  a  good 
handle  on  the  company. 

I'm  amused  to  think  back  over  the  years  on  what  has 
happened  to  the  stock  of  a  company  such  as  Gulf  & 
Western.  If  you  look  only  at  the  bottom  line  performance 
of  Gulf  &.  Western  over  the  last  decade,  1  submit  that  95 

percent  of  corporate  America  would  like  to  have  its 
earnings  record.  We  were  fairly  close  to  that  company  in 
the  early  Sixties  when  it  was  only  an  auto  parts  company, 

and  we  helped  Charlie  Bluhdorn  in  the  Paramount,  Con- 

solidated Cigar,  and  other  acquisitions.  It's  interesting  to 
note  that  G.&W.,  when  it  was  a  pure  auto  parts  company, 

when  its  single  mission  was  to  approach  the  privately  held 

"mom  and  pop"  auto  parts  companies  and  buy  them  up. 
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and  it  had  only  one  business,  it  was  clearly  understood  by 
the  investment  community.  The  multiple  at  that  time  was 
significantly  higher  than  it  is  today,  when  no  one  knows 
exactly  what  Gulf  &  Western  really  is.  Most  investment 
firms  have  great  difficulty  in  deciding  which  analyst  should 
follow  that  company.  Should  it  be  a  movie  analyst,  should 
it  be  a  zinc  analyst,  should  it  be  an  auto  parts  analyst?  Since 
there  are  no  conglomerate  analysts  on  Wall  Street,  the  G.  & 

W.  story  doesn't  get  told  very  well  and  the  investment 
community  cannot  get  a  handle  on  the  company.  The 
result  is  a  lower  price-earnings  multiple  than  is  justified  by 
the  record  created  by  the  company. 

Of  growing  importance  to  the  investor  is  a  company's dividend  policy,  a  subject  that  is  usually  totally  overlooked 
by  management  in  its  communication  with  shareholders.  I 
think  that  over  the  next  five  or  ten  years,  particularly  in  this 
post-ERISA  environment,  some  real  tangible  form  of 
return  to  the  investor  is  going  to  be  increasingly  important. 
I  think  corporations  should  address  that  subject  more 
vigorously  and  spell  out  the  policies  more  clearly  to  their 
shareholders. 

Furthermore,  the  corporate  message  should  emphasize 
the  relevant  businesses  and  opportunities  rather  than  the 

irrelevant.  Often,  I've  seen  corporations  discuss  in  their 
annual  reports  some  obscure  business  which  will  never 
have  a  meaningful  impact  on  the  company,  but  which 
management  apparently  believes  will  attract  the  investor. 
In  my  judgment,  the  analyst  and  investor  see  through  this 
and  are  turned  off  by  it. 

Finally,  in  communicating  with  the  investing  public, 
management  should  emphasize  the  key  growth  charac- 

teristics of  the  company.  I  think  a  classic  example  of  an 
industry  that  has  failed  to  do  this  is  the  rail  industry,  where 
today  roughly  20  percent  of  the  revenues  come  from 
carrying  coal  to  the  public  utilities,  a  business  that  is 
growing  at  a  15  percent  compounded  rate.  I  would  ques- 

tion whether  any  significant  percentage  of  the  stock-buy- 
ing public  is  aware  of  that  factor. 
How  to  get  your  message  across?  The  oligopoly  trends 

in  the  securities  industry,  which  I  mentioned  earlier, 
greatly  facilitate  the  communication  process.  As  probably 
most  of  you  know.  Institutional  Investor  Magazine  has  done  a 
survey  of  the  institutions,  to  identify  the  best  analysts  in 
each  industry  area.  They  dubbed  these  experts  the  AU- 
American  Analysts  Team.  Whether  you  are  enthusiastic 
about  that  program  or  not,  it  has  great  significance  for  the 
corporation  that  is  trying  to  communicate  with  the  institu- 

tional marketplace.  Institutional  Investor  identifies  in  each 
industry  three  or  four  major  analysts  who  are,  in  its 
judgment,  the  best  and  who  have  the  most  impact  on  their 
respective  institutional  clients.  This  All-American  Analyst 
list  is  a  handy  tool  for  any  corporation  that  wants  to  gain 
exposure  in  the  institutional  marketplace.  If  the  corpora- 

tion can  get  its  story  across  to  two  or  three  analysts  on  this 
All-American  Analyst  list,  chances  are  that  roughly  80 
percent  of  the  institutional  marketplace  will  be  contacted, 
and  the  company  story  will  be  well  presented  to  that  large 
marketplace. 

In  taking  advantage  of  this  trend,  though,  you've  got  to 
remember  that  whereas  the  quantity  of  analysts  on  Wall 
Street  may  have  declined  significantly,  the  quality  has 
clearly  improved.  The  current  Wall  Street  analyst,  in  my 
judgment,  is  highly  sophisticated  and  has  frequently  come 
out  of  the  industry  in  which  he  is  doing  research.  The 

corporation  had  better  be  prepared  for  a  very  bright, 
creative  individual  when  it  approaches  one  of  these  ana- 

lysts. 
It  is  important  to  supplement  your  efforts  with  All- 

American  key  research  analysts  by  going  directly  to  the 
institutional  portfolio  managers  and  other  institutional 
analysts,  by  giving  clear  messages  in  financial  periodicals, 
direct  mailings  of  annual  reports,  and  occasionally  making 
management  available  for  institutional  research  dinners, 
investment  seminars,  and  conferences. 

During  the  capital  raising  process,  the  underwriting 
syndicate  can  be  very  effective  in  calling  attention  to  your 
corporation  and  getting  your  story  across  to  the  financial 
community.  Contrary  to  popular  belief,  the  public  equity 
offering  can  often  increase  interest  in  your  company.  A 
well-written  prospectus  distributed  to  the  investment 
community  can  create  interest  from  an  entirely  new  group 
of  investors.  This  is  particularly  true  if  your  company  is 
small  and  prior  exposure  has  been  very  limited. 

On  the  underwriting  itself,  multiple  managers  should 
be  considered,  perhaps  one  in  a  major  institutional  firm 
and  the  other  in  a  major  retail  firm.  Try  to  structure  the 
syndicate  so  that  there  is  a  good  representation  of  institu- 

tional, retail,  and  regional  firms,  and  above  all,  make  sure 
you  support  the  broker  or  brokers  who  have  supported 

you  during  the  period  when  there  wasn't  a  financing,  by 
ensuring  that  they  are  invited  to  participate  in  the 
underwriting.  The  syndicate  should  reflect  your  needs,  not 
solely  the  needs  of  the  underwriter. 

One  comment  on  the  annual  report.  I  think  corporate 
America  has  really  missed  the  boat  by  putting  out  inferior 
annual  reports.  I  think  a  well-written  annual  report  is  an 
important  vehicle,  a  great  way  to  express  the  philosophy  of 

the  corporation,  where  it's  going,  and  what  it  is  all  about. 
There  is  nothing  worse  than  an  annual  report  that  goes  out 
to  shareholders  showing  two  or  three  guys  sitting  behind 
an  oak  desk  with  a  half  smile  on  their  faces,  giving  a  very 
bland  rundown,  for  two  pages,  of  what  happened  in  the 
previous  year,  followed  by  income  statements  and  a  few 
charts— with  the  only  interesting  part  of  the  report  in  the 
footnotes. 

I  call  your  attention  to  two  annual  reports  that  I 
personally  think  were  very  well  done.  One  was  General 

Electric's.  What  G.E.  did-the  part  that  particularly 
appealed  to  me— was  to  give  a  record  of  each  of  the 
businesses  it  was  in,  and  then  talk  about  the  business 
climate,  giving  opinions  on  such  matters  as  what  public 
policy  should  be,  what  the  government  should  do,  giving 
some  strong  opinions  on  what  was  really  happening  in  that 
business.  It  was  a  very  interesting  annual  report,  very 
creative  and  exciting  to  read. 

From  an  analyst's  standpoint,  another  one  worthy  of 
your  attention  is  United  Telecommunications'  annual 
report.  In  that,  our  analyst  found  everything  statistically 
that  he  would  want  from  any  company  report.  I  think  it 
was  a  great  selling  document,  primarily  for  the  research 
analyst. 

By  handling  communication  within  the  financial  com- 
munity well,  management  will  not  only  broaden  public 

ownership  of  the  company,  but  should  be  able  to  signifi- 
cantly reduce  the  cost  of  capital  by  increasing  its  earnings 

ratio.  This  requires  patience,  hard  work,  and  creativity,  but 
the  rewards  are  great. 
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Conumuucafing  with  Money  Managers 

Stanford  Calderwood 

Director,  Endowment  Management  and  Research  Corporation 

Before  I  sat  down  to  make  my  outlme  of  what  I  wanted  to 
talk  about  today,  I  asked  one  of  my  assistants  to  get  one  of 

those  black  boxes  you  have  when  you're  a  money  manager, 
when  you  run  a  money  factory.  I  said,  "Look  up  all  these 
guys  I'm  going  to  be  talking  to,  let's  find  out  about  them." 

Well,  let's  examine  a  profile  of  the  companies  on  the 
list  that  Fortune  had  submitted  to  me  a  couple  of  weeks  ago 
of  companies  that  would  be  represented  at  this  meeting. 
There  were  forty-eight  of  them,  and  if  turns  out  that  these 
companies  represented  about  $102  billion  in  market  capi- 

talization. If  we  were  to  pull  out  AT&T  and  General 

Motors,  it's  still  $49  billion.  The  average  daily  trading  of 
these  forty-eight  companies  was  $57  million.  The  market 
capitalization  ran  from  $18  million  for  California  Com- 

puter to  $32  billion  for  AT&T  And  the  daily  trading  ran 
from  $27,000  for  California  Computer  to  $7.6  million  for 
AT&T.  So  the  companies  represented  in  this  room 
obviously  are  a  very  representative  group  You  represent 
maybe  20  or  25  percent  of  the  S&P,  and  about  JO  percent  of 
the  daily  trading 

The  next  thing  I  asked  the  black  box  was  how  you  were 
performing  in  the  market.  The  time  period  I  used  was  the 
first  five  full  quarters  of  the  bull  market.  The  market 
bottomed  in  December  1974,  and  we  started  the  clock 
ticking  as  of  January  1,  1975,  and  we  went  for  five  full 

quarters. 
During  that  period,  the  stock  market,  as  measured  by 

the  S&P  500  with  yield,  was  up  57  percent.  Companies  in 
the  room  that  did  as  well  as  the  S&P,  plus  25  percent  more 
on  a  relative  basis,  totaled  twenty-nine  or  60  percent  of  the 
total.  Companies  whose  stock  prices  were  up  100  percent 
or  more  when  the  market  was  up  only  57  percent  totaled 
twenty-four,  or  half  the  firms  in  this  room.  For  companies 
represented  in  this  room  the  average  return  was  98.3 
percent  in  a  period  when  the  market  was  up  only  57 
percent  Any  money  manager  who  had  gone  out  fifteen 
months  ago  and  bought  a  2.08  percent  position  in  each  of 
these  forty-eight  firms  would  have  wound  up  fifteen 
months  later  by  far  the  best  money  manager  in  the  country. 
Is  there  some  conspiracy  going  on  in  this  room?  Does 
Fortune  invite  only  outstanding  performers  to  these  semi- 

nars? Or  is  there  a  correlation  between  companies  that 
accept  Fortunei  invitation  and  stock  market  performance? 

I  think  the  University  of  Chicago  Center  for  the  Study 
of  Security  Prices  better  look  into  you  guys.  Something 
mysterious  has  occurred  here. 

Obviously,  on  balance,  the  people  in  this  room  had  a 
story  to  communicate  about  their  companies  to  the  finan- 

cial community.  Let  me  confess,  and  I  hate  to  do  this,  you 

didn't  get  through  to  me  or  to  my  firm,  and  we  manage about  a  billion  dollars.  At  the  end  of  March  we  owned 

shares  in  only  ten  of  the  forty-eight  companies  represented 

on  the  list.  Thirty-eight  of  you  we'd  overlooked  and  you 
had  all  this  good  news  to  tell  not  only  us,  but  other  money 

managers.  Dammit,  if  you  knew  and  you  didn't  tell  us,  or 
other  money  managers,  that  the  outlook  for  your  compa- 

nies was  so  bright,  I  wonder  why.  It  may  be  that  you  don't 
understand  the  needs  of  money  managers  and  money  man- 

agers don't  understand  how  to  listen  to  you.  How  do  we  get 
the  information  out  of  you  and  how  do  you  get  it  to  us? 

In  talking  to  money  managers,  the  first  problem  you 
must  consider  is  what  are  the  best  channels.  This  breaks 
down  into  two  parts:  First,  you  must  catch  their  attention. 

The  truth  of  the  matter  is,  there's  a  lot  of  static  between  you 
and  money  managers,  and  somehow  you've  got  to  bore 
through  that  static  and  get  their  attention. 

Second,  after  you  have  the  attention  of  the  money 
managers  and  they  do  put  their  skilled  analysts  to  work, 
you  must  be  able  to  service  those  analysts  properly. 

Now,  lets  talk  about  getting  the  money  manager's 
attention  just  a  little.  Keep  in  mind  what  he  faces.  He's  got  a 
mixed-up,  crazy  world  out  there,  because  industry  groups 

"The  truth  of  the  matter  is,  there's  a  lot  of 
static  between  you  and  money  managers,  and 

somehow  you've  got  to  bore  through  that 

static  and  get  their  attenhon." 
are  all  over  the  lot.  The  S&P  500  had  ninety  odd  groups  in 
it,  ranging  ail  the  way  from  Aerospace  to  Vending 
Machines.  Moody  uses  fifty-two  categories.  Value  Line  has 
eighty-one.  What  is  an  industry? 

Once  the  money  manager  gets  through  the  industry 
breakdown,  he  faces  a  universe  with  a  lot  of  companies. 

You've  already  heard  that  the  New  York  Stock  Exchange 
has  over  2,000,  the  American  Stock  Exchange  has  1,200. 
There  are  3,000  listed  issues  that  sell  for  more  than  $5  a 
share.  The  information  flowing  from  these  three  or  four 
thousand  companies  is  overwhelming  when  you  run  a 
money  management  firm. 

On  an  average  day  in  our  firm,  the  pile  of  mail  is  about 
this  high,  both  from  companies  and  from  people  like 
Donaldson,  Lufkin.  We  get  well  over  a  hundred  separate 
reports  every  day.  Now,  some  of  these  reports  cover  only  a 
single  company,  but  some  will  cover,  say,  the  paper 
industry  and  will  go  into  great  detail  about  half  a  dozen  or 
more  companies. 

In  addition  to  all  of  the  voluminous  material  coming  in 
the  mail,  we  do  all  the  normal  things.  We  subscribe  to 
Fortune  and  Business  Week  and  perhaps  forty  or  fifty  others. 
These  include  broadly  based  publications  that  cover  all 
industries,  such  as  Advertising  Age  Each  of  our  specialists 
narrows  down  the  trade  journals  within  his  particular  area. 
That  means  we  get  Chemical  Week,  Electrical  World,  etc.  And 
out  of  this  high  level  of  static,  the  money  management 
firm,  trying  to  take  care  of  the  billion  dollars  that  it  may 
have,  must  be  triggered  to  focus  on  some  segment  of  the 
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economy  in  a  relatively  few  companies  to  build  the  firm's 
portfolios.  At  EM&R  the  average  portfolio,  which  has  more 
companies  than  njost,  runs  between  forty  and  fifty  sepa- 

rate issues. 
I  suspect  that  the  best  run  money  management  firms 

derive  most  of  their  focus  from  the  basic  study  of  where  the 
economy  is  going.  Studies  a  year  ago  or  eighteen  months 
ago  certainly  pointed  very  clearly  at  why  General  Motors 
has  done  so  well.  It  was  clear  that  the  average  car  on  the 
road  was  so  old  it  had  to  be  wearing  out.  It  just  had  to  come 
to  pass  that  people  were  going  to  start  to  buy  new  cars.  And 
so  the  better  money  managers  went  out  and  started  to  buy 
General  Motors  and  Ford  and  Chrysler.  And  as  the  hand- 

out shows,  these  stocks  made  some  money. 
But  there  are  tougher  industries  to  spot.  Coal  is 

beginning  to  be  extremely  important  in  our  economy.  But 
when  a  money  manager  goes  to  look  up  coal  among  the 
S&P  industry  groups,  he  finds  only  about  1  percent  of  the 

S&P  is  represented  in  what  are  pure  coal  "plays"— Eastern Gas  &  Fuel,  Pittston.  The  rest  of  the  action  in  coal  is  hidden 

away  someplace.  It's  hidden  away  in  Continental  Oil.  It's 
hidden  away  in  Union  Pacific,  in  Joy  Manufacturing.  But  in 
addition  to  these  companies,  there  are  all  kinds  of  cor- 

porations, and  a  good  many  in  this  room,  that  are  going  to 
be  beneficiaries  of  this  tremendous  industry  surge  in  coal 
over  the  next  decade.  The  economic  input  tells  the  money 
manager  that  coal  is  the  place  to  be.  So  money  managers 
decide  to  put  a  lot  of  money  into  coal,  and  the  scramble  is 
on.  Where  do  you  find  coal?  It  turns  out  not  to  be  an  easy 
thing  to  find,  because  there  is  a  communication  gap. 

Incidentally,  Carl  (Tiedemann)  spoke  of  railroads  a 
moment  ago,  and  those  of  you  who  are  our  clients  know 
that  in  that  area  we  have  found  not  only  the  railroads  that 
haul  coal,  but  the  railroads  that  own  a  lot  of  it. 

Now,  the  media  used  during  this  early  formation  of  an 
investment  thrust  will  be  varied,  and  much  of  the  use  will 
depend  on  circumstances.  The  trigger  to  start  the  thrust 
might  be  almost  anything.  A  cover  story  in  Business  Week,  a 

few  paragraphs  in  Fortune's  Business  Roundup,  or  an  espe- cially articulate  ad  from  one  of  the  companies.  But  once 
you  begin  to  dig  into  an  investment  direction,  once  you 
take  that  $50,000  analyst  and  put  him  on  the  airplane  and 

say,  "Bill,  look  into  it,"  there  are  a  lot  of  places  where  the 
gap  between  corporations  and  the  investment  community 
can  be  a  little  hazy. 

Most  of  these  points  you  know,  but  just  let  me  go  over 
them  very  briefly.  To  begin  with,  of  course,  the  thing 
money  managers  rely  most  heavily  on  is  what  Carl  has 

already  mentioned,  a  corporation's  own  published  reports. 
Money  managers  would  never  start  from  an  ad  or  a  story  in 
Business  Week  and  go  out  and  buy.  An  ad  might  trigger  a 
closer  look,  but  what  really  counts  are  the  corporate 
reports  published  under  SEC  and  NYSE  scrutiny. 

The  thing  you  may  be  interested  in  is  that  good  money 
managers  keep  corporate  reports  on  hand  for  many  years, 
and  track  what  you  say  this  year,  next  year,  next  year,  next 
year,  checking  consistency  down  through  the  years. 

Money  managers  pay  a  great  deal  of  attention  to  the 

10-K's,  the  8-Q's,  and  all  the  others.  The  analysts  go  over  all 
such  reports  with  great  attention  to  detail. 

Another  thing  that  money  managers  pay  a  great  deal  of 
attention  to  and  get  tremendous  help  from— and  not  nearly 
enough  companies  issue  them— are  the  statistical  booklets. 
There  are  some  companies  in  the  country  that  publish  ten, 
twelve,  fourteen  pages  of  every  conceivable  ratio  you  can 
think  of.  Now,  we  can  go  to  the  black  box  and  get  those 

ratios,  but  the  black  boxes  are  sometimes  inaccurate, 
because  of  restated  earnings  and  other  accounting 
changes.  For  a  corporation  to  put  everything  on  the  table, 
the  good  news  and  the  bad  news,  makes  a  very  good 
impression  on  an  analyst.  Most  analysts,  most  money 
managers  are  smart  enough  to  know  that  not  every  com- 

pany is  going  to  have  a  good  year  every  year.  Money 

managers  know  you're  going  to  have  bad  years,  and  they 
want  to  know  if  you  are  facing  up  to  it,  so  they  can  judge 
how  bad  the  year  is  going  to  be. 

One  of  the  things  that  hurt  performance  for  money 

managers  is  trading.  This  will  break  Carl's  heart,  but  good 
money  managers  do  not  like  transaction  costs.  There  is 
usually  little  reward  for  trading  casually.  Money  managers 
would  much  rather  ride  through  with  you  if  they  think  the 
company  is  going  to  come  out  of  the  valley  at  the  other  end. 
And  this  depends  greatly  on  open  contact  between  you,  as 
the  corporate  communicator,  and  the  money  management 
community. 

Carl  has  just  talked  about  Wall  Street  research.  On  one 
side  of  the  sheet  I  passed  out,  I  indicated  to  you  that  for 
these  nineteen  corporations  with  outstanding  performance 
during  the  last  five  quarters  very  little  was  in  our  files  from 
Wall  Street  research.  We  had  a  file  on  absolutely  everyone 
of  you.  We  had  your  news  releases  and  we  had  your  annual 
reports,  but  as  you  will  see  on  that  list,  a  good  many  of  the 
companies  that  had  really  superior  performance  in  the  first 
fifteen  months  of  the  bear  market  had  nothing  in  our  files 
from  the  leading  Wall  Street  research  firms.  Now,  EM&R 
manages  about  a  billion  dollars  and  is  probably  the  fiftieth 
largest  investment  advisory  company  in  the  country,  and 
so  you  can  bet  that  we  are  damn  well  covered  by  Wall 

Street.  If  it  wasn't  in  our  files,  it  probably  didn't  exist. 

"...money  managers  are  human  and  thus 
subject  to  all  of  the  communication  tech- 

niques you  use  on  other  people.  Money  man- 

agers are  not  a  group  apart." 
If  money  managers  are  so  busy  and  so  swamped  with 

information,  how  do  you  reach  them?  I'd  like  to  spend  just 
a  few  more  minutes  breaking  that  matter  down  into  two 
parts.  First,  as  somebody  has  already  said,  money  manag- 

ers are  human  and  thus  subject  to  all  of  the  communication 
techniques  you  use  on  other  people.  Money  managers  are 
not  a  group  apart. 

Second,  we  should  remind  you  that  this  particular 
group  of  people  is  more  sophisticated  than  most,  as  Carl 
has  indicated,  and  that  substance  is  much  more  important 
to  money  managers  than  form.  A  lot  of  beautiful  pictures 
in  an  annual  report  is  essentially  meaningless  to  us.  A  great 
deal  of  substance  means  everything. 

Let  me  remind  you  that  money  managers  are  humans.  I 

don't  care  whether  we're  talking  about  Carl  Hathaway 
down  at  Morgan  Guaranty  who  wakes  up  every  morning 
worrying  about  $30  billion,  or  Roland  Grimm  of  EM&R 
driving  down  on  the  Massachusetts  Turnpike  Extension, 
who  only  has  about  a  billion  to  worry  about,  or  my  friend 
Ed  Crocker  over  at  Cambridge  Trust,  who  only  has  $165 
million.  All  of  us  have  the  normal  drives  that  you  have.  We 
all  want  to  win,  especially  in  our  highly  competitive 
business.  We  would  have  given  our  eyeteeth  to  have  had 
the  insight  to  know  that  the  forty-eight  listed  companies  on 
that  sheet  that  I  passed  out  would  outperform  the  market 
in  such  a  way.  We  also  have  our  prejudices,  just  like 
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everyone  else.  I  know  a  lot  of  money  managers  who,  not 
too  long  ago,  would  sit  around  and  swear  that  they  would 
never  ov^  a  share  of  steel  stock,  never,  never,  never  But  the 

smell  of  performance  has  a  way  of  drowning  out  prejudices 

in  our  business.  Since  the  word  got  out— all  too  slowly,  I'm 
afraid— that  it  was  getting  to  be  as  costly  to  make  a  ton  of 
steel  in  Japan  as  it  is  in  the  United  States,  that  a  steel 

shortage  at  the  end  of  the  decade  was  looming,  and  all  of 
the  rest  of  the  news  that  would  make  steel  a  bullish  buy, 
there  has  been  a  shift.  I  noticed  on  the  sheet  that  in  nine 

months  the  banks  have  gone  from  only  3.3  percent  of  U.  5. 

Steel's  float  to  7.  L 

In  the  corporate  world,  I  don't  know  what  goes  on,  but 
there  are  two  kinds  of  people.  The  middle  management 
man  assigned  to  keeping  contact  with  money  managers 
frequently  deals  out  information  that  is  quite  sterile  and 

devoid  of  any  real  insights,  and  often  devoid  of  enthusi- 
asm. 

Within  the  same  corporation,  other  corporate  manag- 
ers are  terribly  enthusiastic  when  they  are  not  in  the 

presence  of  investors.  They  don't  give  inside  information, 
but  they  do  discuss  their  company,  their  industry,  with 

"He  reads  the  business  press,  he  absorbs 
what  he  hears  from  other  analysts,  what  he 
hears  in  speeches,  yes,  what  he  sees  in  ads. 

He  listens  to  the  tone  of  your  voice." 

both  enthusiasm  and  insights  that  can  be  especially  help- 
ful. Wise  money  managers  will  seek  out  the  people  who  are 

not  the  Wall  Street  contacts  because  they  often  get  a 

picture  that  is  filled  with  many  insights  the  normal  contact 
feels  constrained  to  keep  to  himself 

Just  let  me  tick  off  a  few  other  points  quickly.  Money 

managers  prefer  managements  that  are  credible.  If  you 

mislead  them  because  you  don't  tell  everything,  and  they 
put  their  hand  on  that  hot  stove  once,  and  get  burned,  there 
are  some  who  will  go  back  and  try  a  second  time,  but  there 
are  damned  few  people  who  will  go  back  and  try  it  a  third 

time.  You  may  be  off  some  money  manager's  list  forever  So 
be  extremely  careful  when  you  hand  o%'er  the  information. 
Do  not  be  afraid  to  tell  the  whole  story.  They  would  much 
rather  have  the  whole  story  than  have  part  of  it  held  back, 

because  if  you  mislead  them,  if  you  lie,  you'll  pay  the 
penalty  for  a  long,  long  time  to  come.  It  takes  a  whole  new 
generation  of  analysts,  sometimes,  to  come  in  and  forget 

the  burning. 

Keep  in  mind  that  money  managers  read,  watch  TV, 

sleep  through  speeches  just  like  all  the  rest  of  you  out  there 
are  sleeping  through  this  one.  I  suspect  some  of  you  doubt 

that  they're  that  human.  1  suspect  that  when  some  guy  goes 
out  and  dumps  500,000  shares  of  your  stock  over  four  days 

and  blows  the  price  out  of  the  water,  you  think  he's  some 
kind  of  monster,  but  he  really  is  not.  He  reads  the  business 

press,  he  absorbs  what  he  hears  from  other  analysts,  what 
he  hears  in  speeches,  yes,  what  he  sees  in  ads.  He  listens  to 
the  tone  of  your  voice. 

If  we  accept  that  the  channels  of  communication  to 
money  managers  are  wide  and  varied,  how  should  they  be 

used?  That  is  your  expertise  and  I  don't  think  I  will  go  into 
it  in  detail.  Let  me  just  give  you  a  few  observations,  not  as 
an  expert,  but  as  a  man  constantly  on  the  prowl  for  ideas. 
The  first  thing,  of  course,  is  that  money  managers  want  a 
lot  of  facts.  So  many  ads,  I  must  tell  you,  remind  me  of  that 

marvelous  book— Wd^n  in  Doubt.  Mumble  by  James  Borne. 
A  good  many  ads  do  convey  that  feeling. 

I  think  you  should  use  the  language  of  money  manag- 

ers The  editors  of  Fortune  do.  Your  ad  agencies  aren't  so 
skilled.  If  you  will  go  through  the  issue  of  Fortune  they  have 
passed  out  to  you,  you  will  find  148  advertisements  in  that 
issue.  Only  three  or  four  of  these  ads  use  graphs,  charts, 

diagrams,  or  tables.  If  you  go  through  only  eighteen 
articles  and  columns  in  the  very  same  issue,  you  will  find 

sixteen  graphs,  charts,  diagrams,  and  tables.  That's  about 
44  to  1  that  the  editors  are  using.  Now,  the  reason  Fortune's 
editors  do  this  is  they  know  that  we're  all  busy  and  we're 
zipping  through  that  literature,  that  pile  of  mail,  those 
magazines  that  come  across  our  desk  every  day.  We  are 
looking  for  ideas  If  a  good  idea  is  buried  in  one  of  those 

"when  in  doubt,  mumble  "  ads,  we're  not  likely  to  pick  it 

up.  At  the  same  time,  if  you  will  go  through  a  year's  issues 
of  Fortune  or  Business  Week,  you  will  find  a  good  many  ads 
that  are  much  more  effective 

Try  to  bring  money  managers  fresh,  important,  basic 
news.  The  coal  story  is  one  of  the  most  exciting  stories  in 
this  country  today.  Many  corporations  in  this  room  are 
beneficiaries  of  this  shift  to  coal  for  energy.  But  too  often 
your  ads  are  not  telling  the  story. 

I  was  going  to  go  through  half  a  dozen  ads  to  show  you 

some  that  people  in  my  shop  liked  and  didn't  like  or  said 
might  be  helpful  to  them,  but  we're  running  so  late  that  I 
think  I'll  just  stop  now. 
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Some  Thoughts  on  Financial  Communication 

Ray  Garrett,  Jr. 
Gardner,  Carton  &  Douglas 

I  have  not  actually  checked  up  on  this,  but  I  would  venture 
a  guess  that  all  of  the  companies  represented  in  this  group 
are  so-called  reporting  companies  under  the  Federal 
Securities  Exchange  Act.  They  file  with  the  Securities  and 
Exchange  Commission  annual  reports  on  Form  10-K, 
quarterly  reports  on  Form  10-Q,  and,  from  time  to  time, 
current  reports  on  Form  8-K.  And  at  least  annually  they  file 

proxy  material.  If  this  isn't  true  of  every  company— making 
appropriate  technical  allowances  for  banks  and  insurance 
companies— it  is  surely  true  of  most.  A  company  does  not 
have  to  be  very  large  or  have  many  stockholders  to  come 
under  these  requirements. 

This  being  the  case,  I  propose  to  begin  our  discussion 
of  corporate  financial  communication  by  reference  to  this 
underlying  statutory  and  regulatory  apparatus,  the  pre- 

scriptions and  prohibitions  of  which  shape  so  much  of 
what  must  and  can  be  done. 

The  federal  securities  laws,  including  the  Exchange 
Act,  are  commonly  described  as  essentially  disclosure 
laws,  as  they  relate  to  the  issuance  and  trading  of  corporate 
securities,  as  well  as  the  soliciting  of  proxies  for  the  votes  of 
holders  of  voting  securities.  Among  legal  scholars  the 
characterization  of  these  laws  as  discloiure  laws  usually  is 
intended  to  emphasize  not  so  much  what  the  laws  are  as 
what  they  are  not.  They  are  not  laws  that  give  the  SEC 
substantive  control  over  access  to  the  public  capital  mar- 

kets, either  by  application  of  a  "fair,  just  and  equitable" 
standard  such  as  one  finds  in  the  blue-sky  laws  of  Califor- 

nia and  many  other  states,  or  by  imposition  of  economic 
standards  or  notions  of  national  economic  planning  relat- 

ing to  the  allocation  of  capital. 
In  this  sense,  the  federal  laws  are  merely  disclosure 

laws.  They  embody  the  conscious  policy  decision  by  the 
Congress  that  investors  are  entitled  to  be  fully  informed, 
and  to  have  a  fair  marketplace,  but  not  otherwise  to  be 
controlled  by  the  federal  government  in  their  market 
decisions  nor,  indeed,  protected  from  their  own  folly.  This 
fundamental  policy  approach  also  reflects  the  proposition 
that,  on  the  whole,  the  aggregate  of  the  decisions  of 
investors,  being  fully  informed,  will  probably  do  as  good  a 
job  in  allocating  capital  in  the  public  interest  as  would  any 
conceivable  group  of  economic  planners. 

Consistent  with  this  philosophy,  the  traditional  SEC 
view  has  been  that  mandatory  disclosures  under  the  acts 
are  those  material  facts  appropriate  to  enable  an  investor  to 
decide  whether  to  buy,  sell,  or  hold  or  to  decide  how  to 
vote. 

Of  course,  what  most  investors  would  like  most  to 

know— future  earnings  and  future  market  prices— they  are 
not  told.  The  commission  has  never  been  tempted  to  permit 
guesses  as  to  future  stock  prices  in  filed  material  but,  as 
most  of  you  know,  the  commission  has  had  a  brief  and 
stormy  romance  with  the  projection  of  future  earnings. 
Like  many  affairs,   it  all   started   out  with   the  best  of 

intentions.  Everybody,  including  the  SEC,  knows  that  the 
most  commonly  employed  method  of  investment  analysis 
begins  with  an  estimate  or  projection  of  future  earnings. 
Securities  analysts  and  salesmen  are  always  making  pro- 

jections. Many  CEO's  make  them  regularly  in  talking  to 
the  news  media.  Why  shouldn't  companies  be  permitted 
and  even  encouraged  to  make  earnings  projections  in 
prospectuses  and  annual  reports?  After  all,  the  British 

require  projections  plus  auditors'  opinions  thereon. After  extensive  and  lively  public  hearings  followed  by 
a  published  statement  of  commission  policy  conclusions, 
the  commission  released  a  proposed  rule  with  conditions 
and  safeguards  against  abuse  so  tightly  woven  that  it 
caused  widespread  terror.  Finally,  rather  than  try  to  modify 
the  rule  to  meet  valid  objections  and  calm  fears,  the 
commission  has  recently  decided  to  stop  trying  to  be 
helpful  and  just  drop  the  whole  project.  So  today,  and  for 
the  foreseeable  future,  if  a  company  wants  to  put  earnings 

forecasts  in  its  prospectus  or  10-K,  it's  on  its  own.  So  is  it  if 
its  CEO  wishes  to  engage  in  the  making  of  projections  to 
analysts  and  others. 

"...the  development  of  financial  statements 
that  have  meaning  for  investors,  including  se- 

curities analysts,  has  been  difficult  and  occa- 

sionally tempestuous." 
In  the  total  disclosure  process  it  has  always  been 

recognized  that  the  financial  statements  and  related  finan- 
cial information  are  the  heart  of  the  disclosures.  But  the 

development  of  financial  statements  that  have  meaning  for 
investors,  including  securities  analysts,  has  been  difficult 
and  occasionally  tempestuous.  Why  should  this  be  so? 
Why  not  just  make  all  companies  tell  the  truth?  This 
simplistic  approach  to  financial  reporting,  which  one 

encounters  in  some  noisy  commentators  and,  what's  more, 
in  some  suspicious  and  impatient  members  of  Congress, 
seems  to  assume  that  the  whole  difficulty  arises  from 

corporate  management's  penchant  for  self-serving  decep- 
tion, the  mercenary  character  of  the  public  accounting 

profession,  and  the  gutlessness— if  not  worse— of  the  SEC. 
While  I  will  not  say  that  this  is  total  nonsense,  it  is  largely 
so.  The  problems  are  far  more  complex.  While  it  would  be 
a  better  world  if  all  corporate  executives  were  guided 
solely  by  a  passion  to  tell  the  public  the  whole  truth,  and  if 
all  auditors  were  wholly  free  of  any  selfish  instincts,  and  if 
the  SEC  were  always  fearless  in  the  pursuit  of  what  is  right 
and  good,  this  would  still  not  solve  all  of  the  problems  in 
this  area,  or  even  most  of  them.  And  yet  the  adequacy  of 
accounting  principles  employed  in  providing  financial 
information  is  the  key  to  whether  there  is  meaningful 
communication. 

It  is  true  that,  almost  from  the  very  beginning,  the  SEC 
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has  assumed  and  maintained  a  rather  uncharacteristic 
posture  of  restraint  with  regard  to  accounting  principles. 
Although  the  Exchange  Act  gives  the  SEC  the  authority  to 
establish  accounting  principles  by  rule,  the  commission 
decided  almost  forty  years  ago  that  it  would  defer  to  and 
rely  on  the  accounting  profession.  The  commission  stated 
that  it  would  enforce,  so  to  speak,  generally  accepted 
accounting  principles  as  established  by  the  profession  by 
insisting  upon  the  application  of  those  prmciples  in  finan- 

cial statements  filed  with  the  commission.  This  policy  is 
still  followed.  The  treaty  is  still  being  honored,  although  it 
has  its  critics,  including  some  in  high  places 

The  accounting  profession  has  never  found  it  easy  to 
achieve  a  consensus  on  accounting  principles.  For  years  the 
formal  effort  was  in  the  hands  of  the  Accounting  Principles 
Board  of  the  American  Institute  of  Certified  Public 
Accountants  The  APB  had  a  hard  time  getting  agreement 
on  anything  at  all  contentious.  Even  when  it  achieved 
verbal  agreement  on  the  statement  of  a  principle,  if  the 
business  pressures  were  strong  enough  the  erosion  in 
practical  application  could  be  rapid  and  devastating— as 
with  pooling  of  interest  accounting  for  acquisitions  in  the 
Sixties. 

The  development  of  accounting  principles  for  the 
profession  has  now  been  vested  in  the  Financial  Account- 

ing Standards  Board,  made  up  of  persons  from  the  profes- 
sion and  from  industry  who  have  given  up  their  former 

careers  and  serve  full  time  as  board  members.  The  best 
hope  for  improved  financial  communication,  at  least  to  the 
extent  that  it  is  embodied  in,  or  based  upon,  formal 
financial  reporting,  lies  with  FASB 

Every  important  decision  that  the  board  makes— every 
principle  that  it  adopts— means  at  least  intellectual  defeat 
for  someone  and,  for  affected  companies,  possibly  some 
more  tangible  detriment  And  since  the  board  cannot 

handle  everything  first,  it  is  always  frustrating  someone's 
perception  of  proper  priorities.  So  one  cannot  expect  the 
board  to  lead  a  tranquil  life,  free  from  criticism  But  it 
needs  and  deserves  more  public  support  and  less  suspicion 
and  criticism  than  it  has  been  getting.  It  also  needs 

understanding  interaction  with  SEC's  efforts  to  attack 
pressing  problems. 

Accounting  for  inflation  demonstrates  the  difficulties 
of  the  process  with  regard  to  one  of  the  most  fundamental 
problems  facing  financial  reporting. 

While  It  may  be  true,  as  has  been  observed,  that  the 
American  people  will  never  again  be  happy  without  a  little 
bit  of  inflation,  the  ravages  of  excessive  inflation  are 
becoming  well  known  One  of  these  ravages,  perhaps  not 
so  well  understood  by  everyone  as  some  of  the  others,  is 
the  effect  of  inflation  on  our  conventional  accounting 
model-based  upon  the  historical  cost  of  assets— and  its  tax 
consequences. 

It  IS  probably  enough  with  this  group  merely  to  state 
the  proposition  to  have  it  understood  But  just  in  case  you 
have  missed  or  forgotten  the  order  of  magnitude,  I  would 
like  to  read  some  portions  of  an  address  by  Robert  M 

Bleiberg.  editor  of  Barrcm,  reprinted  in  this  week's  issue. 
Mr  Bleiberg  refers  to  a  study  prepared  under  the  auspices 
of  the  Academy  of  Political  Science  in  which  a  group  of 
scholars  analyzed  the  effects  of  inflation  on  selected  areas 
of  the  economy 

As  to  the  financial  damage  wreaked  on  corporate 
enterprise.  Professor  Bach  of  Stanford  observed...  dur- 

ing rapid  inflation. ..the  overstatement  of  profits  can  be 

enormous.  To  illustrate,  in  1973,  out  of  $73  billion  of 
total  corporate  after-tax  profits,  $18  billion  were  illusory 
inventory  profits  and  another  $3-$9  billion  were  illusory 

profits  from  inadequate  depreciation.  Thus,  "genuine 
corporate  profits  "  in  1973  were  only  $52  billion,  rather 
than  the  reported  $73  billion. 

What  appeared  to  be  a  spectacular  26  percent  rise  in 
corporate  after— tax  profits  over  1972  was  in  fact  only  3 
percent  in  real  terms.  As  inflation  accelerated  in  1974, 
the  overstatement  was  even  more  dramatic;  illusory 
inventory  profits  alone  were  running  at  a  $37  billion 

annual  rate  by  mid-1974. 
As  for  taxes,  Professor  Harris  of  Columbia  Univer- 
sity stated:  A  10  percent  inflation  would  increase  the 

burden  of  taxation  (and,  of  course,  the  U.S.  Treasury's 
take)  by  nearly  15  percent.. 

The  process  of  inflation  automatically  enlarges  the 
size  of  government.   Progressive  rates,   inadequate 
depreciation,  inventory  profits  taxed  as  earnings,  illu- 

sory capital  gains  taxed  as  income  (while  real  losses  are 
incompletely  deducted),  combine  to  enlarge  tax  reve- 

nues faster  than  the  true  earnings  of  labor  and  capital. 
More  resources  shift  to  government.  Political  processes 
can  thus  determine  the  use  of  more  and  more  of  our 
effort  and  capital. 

The  conventional  model  to  which  I  refer  is  basically 
that  accounting  principle  which  requires  that  an  asset  be 

entered  on  a  company's  books  at  its  cost  to  the  company 
and  that  depreciation  be  recorded  by  the  amortization  of 
that  cost  over  the  estimated  useful  life  of  the  asset.  Under 
certain  circumstances  the  asset  must  be  written  down 
below  amortized  cost,  but  it  may  never  be  written  up.  The 
establishment  of  this  principle  resulted  from  a  hard-won 
battle  over  the  stock-watering  practices  of  the  past,  and 
one  who,  like  me,  was  brought  up  to  regard  the  writing  up 
of  assets  to  reflect  unrealized  appreciation  as  pretty  close  to 
original   sin,    must   shudder   a    little   at   the   prospect   of 
recommending  that  very  thing    Nevertheless,  something 
must  be  done,  unless  one  has  more  faith  than  I  do  in  our 
ability  or  even  desire  to  keep  inflation  under  control. 

There  are  two  basic  methods  of  adjusting  for  inflation, 
each  with  many  variations  and  supporters  One  is  usually 
referred  to  as  general  price  level  adjustment,  a  form  of 
indexing  The  other  is  current  or  replacement  cost  adjust- 

ment, requiring  estimates  of  the  current  cost  of  replacing 
existing  capacity.  As  with  most  important  matters,  neither 
method  is  perfect  and  obviously  right  to  the  exclusion  of 
the  other  The  FASB  has  published  for  comment  a  proposal 
to  change  the  accounting  principles  to  provide  for  general 
price  level  adjustments.  The  SEC,  much  more  recently,  has 
adopted  a  rule  requiring  that  larger  reporting  companies 
include  in  their  financial  statements,  beginning  next  year, 
footnote  information  on  the  effects  of  replacement  cost 
adjustments  There  is  some  conflict  of  approach  here  for 
the  time  being  but  nothing  that  is  irreconcilable  in  the 
course  of  time.  There  has  been  considerable  griping  among 

business  spokesmen  at  the  SEC's  move 
Now,  to  my  dismay,  again  in  this  week's  issue  of Barron  .s,  I  encountered  an  interview  with  Professor  Abra- 
ham Briloff  of  the  City  University  of  New  York  Professor 

Briloff's  views  are  important,  and  I  say  this  without 
expressing  any  judgment,  one  way  or  the  other,  on  the 
quality  of  his  scholarship  or  the  soundness  of  his  views. 
His  anti-establishment  posture  and  the  extremeness  of  his 
positions— usually    extremely     anti-management— force- 
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fully  expressed,  give  him  influence  on  molders  of  public 
opinion  as  well  as  legislation,  persons  without  the  time  or 
resources  and,  onp  suspects,  often  without  the  inclination 
to  counterbalance  his  bold  assertions  by  further  study. 

With  this  in  mind,  listen  to  the  following; 

Q:  Abe,... what  do  you  think  about  the  trend  towards 
replacement  value  depreciation? 
A:  For  me,  this  is  nothing  more  than  a  prelude  to  a 
rip-off  of  the  federal  tax  revenues.  As  a  matter  of  fact,  its 
proponents  have  made  no  secret  about  it.  We  lose  track 

of  the  fact  that  the  SEC  has  indicated  the  reason  that  it's 
trying  to  relate  depreciation  to  price  levels  and  the  like  is 
that  there  are  various  studies  and  tax  proposals  to 
permit  this  added  deduction.... 

I  dearly  hope  that  this  utter  nonsense  does  not  somehow 
derail  this  most  significant  progress  in  communicating 
financial  information  to  investors.  Obviously  there  has 
been  a  failure  of  communication  between  the  SEC  and 
Professor   Briloff.    Of   course,    effective    communication 
requires  a  willing  receiver  as  well  as  a  transmitter.  Perhaps 
that  is  part  of  the  difficulty. 

Mandated  corporate  disclosures  can  also  be  a  weapon 
for  purposes  other  than,  or  in  addition  to,  enabling  inves- 

tors to  make  investment  decisions  and  exercise  their 
franchise.  A  long  time  ago,  in  support  of  more  public 
disclosure  of  corporate  affairs,  Brandeis  observed  that 

"...there  is  reason  to  expect  new  disclosure 
requirements  aimed  frankly  at  exposing  vio- 

lations of  other  laws  and  policies  and,  by  so 

doing,  deterring  their  future  occurrence." 

"Sunshine  is  the  best  disinfectant;  electric  light  the  most 
effective  policeman."  Ignoring  the  scientific  inaccuracy,  the 
intended  meaning  is  obviously  true.  The  knowledge  that 
transactions  will  become  publicly  disclosed  does  much  to 
prevent  improper  transactions  from  occurring.  In  the 
legislative  history  of  the  securities  laws,  this  was  one  of  the 
stated  considerations  in  favor  of  a  disclosure  policy.  With 
possible  minor  exceptions,  however,  this  deterrent  effect, 
while  recognized  and  certainly  not  regretted  as  a  byprod- 

uct, has  not  been  used  by  the  commission  as  a  sole  or  even 
primary  justification  in  framing  a  disclosure  requirement. 

This  effect,  and  therefore  possible  use,  of  disclosure 
has  recently  been  discovered  by  others,  and  there  is  reason 
to  expect  new  disclosure  requirements  aimed  frankly  at 
exposing  violations  of  other  laws  and  policies  and,  by  so 
doing,  deterring  their  future  occurrence.  This  may  come 
by  judicial  action,  by  legislation,  or  by  commission  action, 
but  if  by  the  last  of  these,  it  will  be  accompanied  by  some 
other  rationale. 

We  have  seen  pressure  in  this  direction  in  the  efforts  of 
public  interest  groups  to  persuade  the  commission  to 
require  the  reporting  in  the  10-K  of  the  most  insignificant 
deviations  from  national  environmental  policy,  equal 
employment  opportunity,  and  other  laws  and  policies. 
Here  the  commission  has  tried  stubbornly  to  hold  the  line 
at  the  standard  of  economic  materiality. 

On  the  other  hand,  in  the  area  of  illegal  or  improper 

payments— sometimes  inaccurately  called  the  "foreign 
bribe  cases"-the  SEC  has  been  on  the  verge,  at  least,  of 
taking  positions  on  detailed  disclosures  that  seem  explain- 

able only  on  the  ground  that  the  conduct,  however  trivial, 
is  wicked  and  should  be  rooted  out  through  forced  disclo- 

sures. This  has  been  true  in  the  foreign  area  and  in  the  area 
of  illegal  corporate  political  contributions.  There  are  indi- 

cations that  before  long  the  commission  will  be  bringing 
cases  demandmg  disclosure  of  domestic  political  and 
commercial  bribery,  kickbacks,  and  violations  of  various 
domestic  laws. 

And  if  the  commission  does  not  go  all  the  way. 
Congress  might,  since  it  is  already  considering  legislation 
that  would  seek  to  control  foreign  behavior  of  U.S.  com- 

panies through  mandatory  disclosures.  On  the  whole  I 
deplore  this  trend.  Not  because  1  like  bad  behavior,  but 
because  of  its  threat  to  the  traditional  financial  disclosure 
for  investor  purposes  and  what  it  will  do  to  the  relations  of 
the  commission  and  its  staff  with  American  business  and 
auditors  and  lawyers. 

So  far  I  have  been  talking  about  disclosure  and  not 
about  communication.  They  are  not  necessarily  the  same 
thing.  One  of  the  persistent  criticisms  of  the  whole  disclo- 

sure apparatus  under  the  federal  securities  laws  is  that  it 
does  not  actually  result  in  the  communication  of  much 
useful  information,  financial  or  otherwise,  to  anyone  who 
could  use  it.  Everybody  knows  that  few  investors  read 

prospectuses.  Even  fewer  read  10-Ks.  What's  worse,  even if  they  read  them,  they  usually  cannot  understand  them. 
Assuming  these  observations  to  be  generally  correct— and  I 
am  sure  they  are— does  this  mean  that  the  whole  business  is 
an  expensive  irrelevance,  of  benefit  mainly  to  auditors, 
lawyers,  and  financial  printers? 

The  fact  that  SEC  disclosure  documents  are  typically 
not  very  readable  by  the  ordinary  person  of  reasonable 
intelligence  has  periodically  been  deplored  by  the  com- 

mission. SEC  chairmen  have  been  fond  of  lecturing  the 
members  of  the  bar  and  others  on  the  excessive  use  of 

legalisms,  turgid  boilerplate  so  dear  to  the  heart  of  a  certain 
school  of  legal  draftsmen  and  so  impenetrable  by  most 
everyone  else. 

I  never  delivered  such  a  lecture,  in  part  because  I  am 
not  sure  just  what  to  do  about  a  major  aspect  of  the 
problem.  Disclosure  documents  filed  with  the  SEC  are 
what  lawyers  call  liability  documents.  If  you  make  a  mistake, 

you  can  be  sued. 
Consider  Walter  Guzzardi's  article  in  the  current 

(April  1976)  issue  of  Fortune  entitled  "The  Casualties  Were 
Staggering  in  the  Battle  for  Piper  Aircraft."  In  that  case, unless  the  Supreme  Court,  which  has  agreed  to  review  the 
case,  reverses  or  modifies,  the  defendants  are  stuck  with 

damages  aggregating  $36  million.  First  Boston  Corpora- 
tion, which  acted  as  dealer-manager  on  Bangor  Punta's 

exchange  offer  for  Piper  stock,  for  which  it  earned  a  fee  of 
$50,000,  may  be  stuck  with  half  of  this,  or  $18  million. 

The  fear  of  this  sort  of  thing  is  what  leads  securities 
lawyers  to  advise  their  clients  that  legal  defense  considera- 

tions must  prevail  over  effective  communication.  As  com- 
pany counsel,  you  know  that  not  many  investors  are  going 

to  read  it  anyway,  but  the  one  person  in  the  world  who  you 

know  will  read  it,  with  exquisite  care,  is  the  plaintiff's  lawyer 
if  the  investment  goes  sour.  Of  course,  legal  defensibility 
and  comprehensibility  are  not  necessarily  incompatible. 
But  major  efforts  to  get  lawyers  to  write  more  simply  and 
clearly  have  had  -only  marginal  success.  And  since  I  see 
little  likelihood  of  removing  the  potential  liability  for  these 
writings,  we  may  see  only  marginal  improvement  in  prose 

style. 
The  criticism  of  Professor  George  Benston,  which  also 

appears  in  this  issue  of  Fortune  as  the  Personal  Investing 

feature,  under  the  heading  "There's  No  Real  News  in 



409 

Earnings  Reports,"  is  of  a  different  nature.  His  specific 
point  in  this  piece  is  that  by  the  time  a  company  mails  its 
annual  report  to  stockholders,  any  information  in  it  that 
might  be  expected  to  have  market  effect  is  somehow 
already  known  to  the  market  and  its  significance  already 
fully  reflected  in  the  market  price. 

His  studies  come  out  with  some  other  findings  that  are 
rather  reassuring.  He  writes: 

In  addition  to  getting  at  the  facts  early,  the  market 
seems  able  to  analyze  them  with  considerable  sophisti- 

cation. It  is  not  fooled  by  accounting  changes,  for 
example... 

The  research  shows  that,  on  average,  earnings 
changes  produced  by  accounting  are  not  associated  with 
changes  in  stock  prices  except  when  the  new  methods 
result  in  lower  taxes.  In  short,  the  market  appears  to  be 
able  to  see  through  accounting  gimmickry. 

[Based  on  the  recent  British  experience]  there  is  also 
some  evidence  to  suggest  that  the  market  is  not  fooled 
by  all  the  distortions  of  financial  data  resulting  from 
inflation. 

Professor  Benston  concludes: 
In  short,  the  market  is  extraordinarily  intelligent.  It 

gets  the  news  before  the  financial  statements  are  out  and 
it  interprets  the  news  in  a  far  more  sophisticated  manner 
than  many  financial  executives  believe  it  does 

It  IS  really  no  surprise  to  learn,  if  true,  that  few  annual 
reports  contain  fresh  news  of  immediate  and  measurable 
market  impact.  There  are  other  vehicles  for  the  quicker 
dissemination  of  that  kind  of  news,  such  as  a  preliminary 
earnings  report  given  to  news  media    But  Benston  says 
even  such  preliminary  releases  are  already  discounted 
before  they  are  released.  I  can  think  of  some  that  were  not. 
But  suppose  most  of  them  are   Does  this  mean  that  all  of 
this  stuff  is  leaking  out  prior  to  the  release  date? 

Benston  does  not  suggest  that  He  suggests  that  ana- 
lysts and  others  do  a  remarkably  good  job  of  developing 

expectations,  and  it  is  only  when  the  actual  news  is 
significantly  contrary  to  what  the  market  generally 
expected  that  there  is  measurable  market  effect  So,  he 

says,  "No  profits  can  be  made  from  trading  on  the  data  in 
financial  statements." 

Professor  Benston  and  others  of  his  school  of  thought 
tend  to  conclude  from  these  studies  thai  all  of  the  informa- 

tion generated  by  the  SEC  disclosure  process  is  essentially 
useless  to  investors  And  this  leads  to  random  walk,  or  dart 

board,  theories  of  investment  and  indexed  portfolio  man- 

agement-seeking only  to  keep  up  with  the  S&P  500,  for 
example,  by  buying  the  stocks  composing  the  index. 

I  will  leave  it  to  others  to  defend  the  fundamentalist 
theory  of  investing,  and  pursue  another  line  of  thought.  All 
of  these  disclosures  are  good  for  management  and  for  our 
corporate  system  of  economic  ownership  and  control. 
They  provide  an  essential  discipline  for  management.  In 
the  minds  of  both  management  and  security  holders  they 
serve  the  cause  of  accountability  that  is  essential  to  sustain 
the  legitimacy  of  corporate  economic  power 

Let  me  try  to  clarify  this  by  reference  to  the  writings  of 
a  legal  historian.  Professor  Willard  Hurst  of  the  Wisconsin 
Law  School.  He  writes  that: 

There  are  broad  currents  of  opinion  in  the  society 
(our  society  today]  which  are  not  certain  that  the 
corporation  is  a  legitimate  agency  for  capital  mobiliza- 
tion. 

Its  legitimacy  has  to  turn  to  a  considerable  degree 
upon  maintaining  some  sort  of  vitality  in  the  investor 

"Management  must  regard  itself  as  account- 
able to  its  stockholders— and  this  means  full 

and  truthful  reporting  of  its  stewardship  on  a 
regular  basis— in  order  to  sustain  the  ligiti- 

macy  of  its  own  power." and  in  the  legal  protection  of  the  investor  He  may,  in  the 
large,  be  an  unreliable  source  of  the  necessary  impetus 

for  maintaining  this  role,  because  most  investors  don't 
give  a  damn,  or  they  express  their  give-a-damns  only  by 
opting  out  via  the  stock  market,  but  still  the  presence  of 
the  investor  body  and  the  presence  of  declared  legal 
rights  and  duties  of  investors  provide. ..an  indispensable 
leverage  for  creating  some  means  of  external  check  on 
management  power  holders. 

We  want  management  power  holders,  but  our  tra- 
dition stubbornly  insists  that  we  can't  tolerate  any  group 

of  power  holders  who  are  accountable  only  to  them- 
selves. 
Management  must  regard  itself  as  accountable  to  its 

stockholders— and  this  means  full  and  truthful  reporting  of 
its  stewardship  on  a  regular  basis— in  order  to  sustain  the 
legitimacy  of  its  own  power  If  this  is  not  taken  seriously 
and  done  effectively  on  the  whole,  then  the  only  institution 
to  fill  the  void  must  be  the  government 
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A^^ew  o(  the  Securities  Maiket 

Richard  E.  Cheney 
Executive  Vice  President,  Hill  and  Knowlton,  Inc. 

Mark  Twain  supposedly  once  said  that  a  lie  will  travel 
around  the  world  while  the  truth  is  putting  on  its  shirt. 
Thanks,  in  part,  to  my  co-panelist,  the  truth  may  very  well 
catch  up,  as  the  present  epidemic  of  confessions  of  cor- 

porate bribery  suggests. 
Never  short  of  a  Salvation  Army  prayer  meeting  have 

so  many  sinners  come  forward  to  detail  their  sins.  I'm 
reminded  of  the  story  of  the  tumbler  in  the  confessional, 
who,  when  asked  about  his  profession  by  the  priest, 
demonstrated  with  a  few  flipflops  and  half-gainers  in  the 
aisle  of  the  church,  to  the  consternation  of  two  old  Irish 
ladies  who  entered  at  that  moment.  One  turned  to  the 

other  and  said,  "Look  what  Father  Sporkin's  making  him 
do  for  penance  this  morning.  And  me  with  no  pants  on." Never  before  in  the  United  States  have  our  reporting 
requirements  been  so  stringent.  Never  before  has  there 
been  such  an  unequivocal  obligation  to  provide  a  continu- 

ous flow  of  timely  business  information  to  all  investors, 
share  and  share  alike.  Practically  everybody  connected 
with  this  business,  including  those  of  us  charged  with  the 
communication  function,  is  now  liable  for,  often  even  a 
guarantor  of,  the  timely  dissemination  and  the  adequacy 
and  reliability  of  investment  information.  The  broadened 
10-K  and  8-K  requirements  that  Mr  Garrett  talked  about, 

the  new  expanded  10-Q's,  have  had  a  dramatic  impact,  not 
only  on  business  reporting,  but,  as  he  says,  on  the  conduct 
of  business  as  well. 

I  would  hope  that  a  useful  purpose  would  be  served  if 
we  stepped  back  today  and  asked  the  question:  What  is 

this  all  about?  What  are  we  trying  to  accomplish?  I'd  like  to 
suggest  that  one  attractive  answer  to  this  question  is  that 

we're  trying  to  maintain  the  economic  well-being  of  this 
country  by  facilitating  the  raising  of  capital  through  a  fair 
market. 

A  securities  market  that  promises  "no  springs,  honest 
weight,"  is  bound  to  be  the  busiest  market  in  town.  The 
securities  sold  there  are  going  to  command  a  premium  for 
honesty,  whereas  the  securities  sold  in  the  gypsy  market 

across  town  are  going  to  sell  at  a  chiseler's  discount.  The 
company  that  comes  to  the  fairest  market  to  raise  capital  is 
going  to  find  the  most  receptive  buyers  and  get  the  best 
price  for  its  securities.  Measured  against  this  aim,  I  think 

we  all  have  to  agree  that  most  of  the  commission's  efforts 
over  the  years  have  been  constructive  indeed. 

Having  said  this,  let  me  add  a  disquieting  second 
thought.  The  New  York  Stock  Exchange  released  a  census 
of  stockholders  at  the  end  of  last  year  which  showed  an 
18.3  percent  decline  in  the  number  of  U.S.  shareowners 

over  the  preceding  five  an'd  a  half  years,  down  nearly  31 
million  in  1970  to  25  million  on  December  31,  1975. 

At  the  same  time,  the  institutional  stockholders  were 
narrowing  the  number  of  companies  they  actively  fol- 

lowed. The  most  recent  figures  available  to  me— obtained 
in  a  survey  by  Technimetrics,  a  research  firm-are  now  over 

a  year  old,  but  they  still  offer,  I  think,  a  disturbing  picture  of 
the  securities  market.  The  pension  managers  in  the  Tech- 

nimetrics study  actively  researched  an  average  of  only  200 
stocks,  down  from  226  in  1973.  While  affiliates  of  mutual 

fund  management  companies  increased  their  stock  cover- 
age in  1974  from  240  to  315,  the  number  of  companies 

actively  researched  by  bank  trust  departments  dropped 
IVVi  percent  and  by  investment  subsidiaries  of  banks  20.8 

percent. Think  of  this  in  relation  to  the  2,118  stocks  listed  on  the 
New  York  Stock  Exchange  plus  the  1,261  stocks  on  the 
AMEX,  not  to  mention  approximately  2,600  NASDAQ 
stocks. 

Who  is  following  all  the  other  companies?  What  are 
those  companies  going  to  do  if  they  want  to  go  to  market  to 
raise  capital? 

Though  I  have  no  way  of  proving  this,  I  think  the  new 
option  markets  may  be  draining  money  out  of  the  market 

"A  securities  market  that  promises  "no 

springs,  honest  weight,"  is  bound  to  be  the 
busiest  market  in  town." 
for  stocks  of  smaller  companies,  the  very  companies  which 
are  most  apt  to  have  to  go  outside  to  raise  capital.  People 
who  used  to  buy  over-the-counter  stocks  for  speculative 
rise  want  to  play  the  option  market. 

Perhaps  I'm  unnecessarily  alarming.  Two  weeks  ago, 
the  "Heard  on  the  Street"  column  of  The  Wall  Street  journal 
pointed  out  that  about  three-fourths  of  the  stocks  listed  on 
the  New  York  Stock  Exchange  reported  upward  price 
movements  in  the  first  three  months  of  this  year.  Only  95 
stocks  were  below  their  1975  closing  prices.  The  rest  were 
up,  some  as  much  as  100  to  200  percent.  The  gains  on  the 
AMEX  were  even  more  lopsided.  Only  33  AMEX  stocks 
dropped  in  price,  while  1,013  advanced,  and  the  gains 
ranged  as  high  as  272  percent. 

Moreover,  in  the  past  month  or  so,  eight  companies 

have  announced  initial  offerings  of  securities.  That's  as 
many  as  went  public  in  all  of  1975. 

It  does  seem  likely  that  more  discretionary  income  is 
going  to  find  its  way  into  the  stock  market  as  the  recovery 
continues  and  inflation  remains  under  control.  Also,  in  all 
probability,  the  very  fact  that  the  market  is  rising  is  going  to 
bring  broadened  interest  in  stocks,  with  success  breeding 

renewed  interest.  Who's  to  say  that  the  capital  markets 
aren't  alive  and  well  and  on  the  threshold  of  their  greatest era? 

Confronted  with  this  kind  of  question,  I  feel  a  little  bit 
like  the  resident  physician  in  the  Bellevue  emergency  ward 

being  asked  whether  the  people  of  New  York  City  aren't some  of  the  healthiest  people  on  earth.  I  see  a  fair  number 
of  U.S.  companies  from  a  very  special  perspective.  That 
perspective  is  when  they  are  threatened  with  being  taken 
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over  against  the  wishes  of  their  management. 
If  you  ask  the  chief  executive  officer  of  Microdot  or 

Garlock  (incidentally,  that's  one  I  lost),  two  recent  targets 
of  raids,  whether  he  thinks  a  healthy  market  sets  an 

adequate  price  on  his  company,  I'm  sure  he'll  give  you  an 
earful.  If  you  ask  him  whether  his  10-K  or  10-Q  or  8-K  was 
of  any  value  to  him,  getting  his  stockholders  the  best  price 

for  their  stock  before  or  during  the  raid,  I'm  sure  he's  going 
to  have  some  strong  reservations  about  the  amount  of  help 
they  were  Despite  all  our  stringent  reporting  require- 

ments, there  jre  plenty  of  other  managements  afraid  of 
finding  themselves  in  the  same  fix,  because  their  stock 

prices  don't  reflect,  really,  the  underlying  value  of  the 
company.  You  can  witness  the  number  of  state  laws  being 
booted  thrgugh  legislatures  to  slow  down  tender  offers, 
and  companies  are  stimulating  that  kmd  of  legislation. 

So  what?  So  what  if  a  few  companies  wi*h  good 
earnings  records  and  a  lot  of  promise  are  selling  at  bargain 

basement  prices?  Aren't  tender  offers  part  of  the  corrective mechanism  of  the  free  market? 
The  trouble  with  looking  at  takeovers  as  a  corrective 

mechanism  is  that  they  add,  unfortunately  in  my  opinion, 
to  the  concentration  of  economic  power— although  I  can 

overlook  that  if  I'm  hired  by  a  firm  that  wants  to  take 
somebody  over.  As  Rudy  Eberstadt,  the  president  of 

Microdot,  put  it,  "Where  are  future  Xeroxes  and  IBM's 
going  to  come  from  when  smaller  companies  are  gobbled 

up  because  the  market  passes  them  by!*" 

"h  it  enough  for  the  10-K  to  talk  about  the 
steak  and  leave  nobody  to  talk  about  the 

sizzle?" 
Now,  is  it  possible  that  the  SEC,  in  mandating  reforms 

in  the  brokerage  commission  structure,  has  overlooked  the 
need  to  strengthen  the  marketing  capability  of  brokerage 
firms?  Is  it  enough  for  the  10-K  to  talk  about  the  steak  and 
leave  nobody  to  talk  about  the  s\zz\e? 

Let  me  draw  what  I  hope  is  a  legitimate  distinction 
between  selling  a  security  and  puffing.  A  number  of 
companies  have  been  getting  a  letter  from  a  competitor  of 
ours  soliciting  their  financial  public  relations  business. 

After  drawing  the  management's  attention  to  its  com- 
pany's low  stock  price  in  relation  to  book  value,  the  letter 

goes  on  to  make  such  claims  as  the  following; 

"In  luly  1973,  we  were  hired  by  'X'  Corporation.  On  an 
adjusted  basis  the  stock  was  selling  then  at  about  $2  per 
share.  It  is  currently  selling  at  $16,  adjusting  for  a  three- 
for-two  stock  split  in  1973  and  a  three-for-one  stock  split  m 
1974.  It  reached  a  high  of  $23'/^  after  adjusting  for  the  split 
In  a  matter  of  a  few  months,  we  were  able  to  successfully 
turn  over  the  entire  floating  supply  of  stock.  The  average 
daily  trading  volume  in  the  stock  went  from  about  4,000 
shares  to  over  40,000.  The  stock  was  recently  listed  on  the 
New  York  Stock  Exchange.  We  were  able  to  place  several 
stories  on  the  company  in  financial  magazines  and  The  Wall 
Street  journal  In  addition,  we  generated  brokerage  reports 
by  such  firms  as  Baker  Weeks  &  Co.;  Shields  Model 
Roland,  Inc.,  and  Eberstadt  &  Co.,  Inc.;  etc.;  and  hosted 
brokerage  and  institutional  meetings  throughout  the 

country.  X'  Corporation  is  now  known  coast-to-coast  and 
has  an  excellent  institutional  and  brokerage  following.  " 

The  letter  goes  on: 

"We  have  enclosed  a  backgrounder,  which  we  pre- 
pared on  B'  Corporation.  We  obtained  considerable  spon- 

sorship for  this  company  throughout  the  United  States, 
developed  a  number  of  prominent  news  stories  and  gener- 

ally made  the  management  and  company  well  known 

throughout  investment  circles.  Within  one  year's  time,  we 
helped  the  stock  price  move  from  $13.75  per  share  to  $21. 
The  company  was  subsequently  purchased  at  $25  cash  by 

'C  Corporation  on  the  basis  of  only  a  little  over  $1  in 
annual  earnings.  You  will  find  in  our  backgrounder  how  we 

played  up  the  asset  value  of  this  company." Despite  all  the  efforts  of  the  SEC  liaison  committee  of 
the  Public  Relations  Society  of  America,  which  I  chaired 
for  a  number  of  years,  and  despite  lawsuits  against  PR  men 

like  the  Pig  n  Whistle  case,  there  are  still  "flaks"  such  as 
this  around  offering  to  "flog  the  multiple." In  talking  about  the  need  to  promote  a  responsible 
selling  effort  in  the  securities  markets,  I  am  not  asking  for 
this  kind  of  overreaching— for  a  return  to  the  go-go  years 

when  investors  were  bilked  with  "concept"  stocks.  I  am 
talking  about  fostering  a  concerned  marketing  effort  to 
promote  the  material  well-being  of  more  customers 
through  the  purchase  and  sale  of  securities. 

I  think  the  SEC  really  should  do  more  to  encourage 
companies  to  take  their  story  to  the  investor  Too  often, 
whether  it  intends  to  be  or  not,  the  SEC  is  thought  of  as  an 
inhibiting  force.  We  still  find  some  law  firms  fearful  of  SEC 
reaction  to  an  effort  to  get  companies  better  known  in  the 
investment  community,  just  how  farfetched  their  caution 
can  become  was  illustrated  recently  by  one  client  who  was 

told  by  his  lawyer  he  couldn't  hold  meetings  with  security 
analysts  because  he  had  convertible  stock  outstanding. 
Because  the  price  of  the  underlying  common  stock  was 
such  that  conversion  looked  imminent,  the  lawyer  said  our 
client  was  in  the  midst  of  a  security  offering,  during  which 

talking  to  security  analysts  would  be  a  so-called  "selling 
effort"  and  hence  would  violate  the  securities  acts. 

Why  is  this  silly?  Because  communications  are  con- 
structive if  they're  responsible,  whether  a  company  is 

about  to  sell  securities  or  not.  In  my  view,  the  commission 

can't  emphasize  too  often— and  it's  tried  to  do  this  in  the 
past-the  importance  of  a  company  maintaining  its  com- 

munication effort  during  a  registration  period.  In  fact,  with 
the  10-K  today,  it  might  be  said  to  be  in  registration  all  the time 

There's  another  point  which  can't  be  made  too  often. The  commission  should  make  sure  that  in  its  zeal  for  full 

disclosure,  it  doesn't  cause  companies  to  swamp  investors 
with  so  much  information  that  they  turn  away  in  disgust  to 

real  estate  or  the  racetrack.  In  past  talks,  I've  occasionally 
mentioned  what  1  call  the  cigar  stand  theory  of  financial 

public  relations.  Let's  say  you  and  a  friend  are  partners  in  a 
cigar  stand,  and  you  go  to  Europe  on  doctor's  orders  for  a month  with  strict  instructions  not  to  think  about  business. 

When  you  get  home,  you  hurry  down  to  the  cigar  stand 

and  say,  "How's  business?  "  You  don't  want  him  to  give  you 
a  10-K,  at  least  not  nght  away. 

Walter  Olsen,  president  of  the  American  Institute  of 
Certified  Public  Accountants,  recently  made  the  same 

point.  He  said: 
"It  IS  not  very  satisfactory  to  give  users  of  financial 

reports  a  lot  of  financial  data  and  tell  them  to  make  their 
own  analysis  and  interpretation.  They  need  to  be  told  what 
the  financial  data  mean  in  terms  of  the  operations,  financial 
condition,  and  future  prospects  of  the  business 

"It  seems  to  me  that  management  is  in  the  best  position 
to  do  this  and  should  be  charged  with  providing  such 
information  in  new  formats  that  would  include  sections 
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dealing  with  the  key  aspects  of  the  business  such  as 
production  facilities,  sales  order  backlogs,  marketing  pro- 

grams and  product  development,  work  force  and  labor 
relations,  and  working  capital. 

"We  have  already  started  in  this  direction,"  he  contin- 
ued, "as  a  result  of  the  Securities  and  Exchange  Commis- 

sion's requirement  for  a  management  analysis  of  the 
summary  of  operations.  What  I  am  suggesting  is  that  this 
approach  be  expanded  and  refined  to  take  the  place  of 
many  of  the  disclosures  which  are  currently  included  in 

financial  statements  and  footnotes." 
Some  measures  to  stimulate  the  securities  markets  I 

would  question.  Should  the  SEC  attempt  to  attract  more 
and  better  salesmen  and  analysts  to  the  securities  business 

"...communications  are  constructive  if  they're 
responsible,  whether  a  company  is  about  to 

sell  securities  or  not." 
by  restoring  fixed  commissions?  In  addition  to  restoring 
fixed  commissions  should  we  skew  them  to  subsidize  the 
small  investor  who  is  now  paying  higher  commissions  than 
he  did  prior  to  a  competitive  rate  structure?  Since  the 
smaller  investor  might  be  apt  to  buy  a  wider  range  of  stocks 

than  the  institutions,  wouldn't  subsidizing  him  help  to 
make  for  a  broader  and  healthier  market,  assuring  that  the 
Microdots  and  Garlocks  got  more  attention? 

I  don't  think  we  need  to  turn  back  the  clock  to  a  fixed 
commission  structure  in  order  to  assure  a  broader  and 

healthier  security  market.  Despite  competitive  commis- 
sions, brokerage  firms  will  use  some  of  their  larger  reve- 
nues to  strengthen  their  research  and  marketing 

capabilities  without  any  commission  umbrella.  Who 
knows?  If  the  industry  thrives  sufficiently,  we  may  even  see 
new  firms  starting  up. 

But  I  do  believe  that  the  problem  of  creating  a  healthier 
market  for  a  broader  list  of  securities  can  be  tackled  in 
another  way.  Since  business  pays  so  much  of  the  tax 
burden  that  keeps  government  going,  why  not  stimulate 
business  by  giving  investors  a  tax  break  on  security 
transactions?  Stimulating  capital  formation  could  cause 

business  to  expand  sufficiently  to  make  up  much  of 

government's  initial  loss  in  tax  revenues. 
Why  shouldn't  the  SEC  show  its  concern  for  a  broader 

and  healthier  market  by  taking  the  lead  in  getting  such  a 
tax  break  for  the  investor? 

But,  you  may  ask,  is  tax  reform  the  province  of  the 
SEC? 

Let  me  answer  that  question  with  another. 
Are  foreign  bribes? 
The  furor  in  the  SEC  over  bribes  highlights  my  basic 

question.  What  is  the  SEC  trying  to  accomplish?  Is  the 

SEC's  role  to  set  guidelines  on  how  big  a  bribe  should  be 
reported,  as  Al  Sommer  suggested  in  his  final  salvo  a  few 
days  ago?  He  was  trying  to  get  at  this  economic  materiality 
criterion  that  Mr.  Garrett  talked  about.  But  bearing  in  mind 

Pascal's  observation  that  three  degrees  of  latitude  can  make 
murder  a  crime,  should  the  SEC  tell  us  whether  a  crime  in  a 
banana  republic  is  a  crime  in  Washington?  Or  vice  versa? 

There's  a  continuing  danger,  it  seems  to  me,  in  the 
commission's  going  too  far  over  into  an  adversary  role  in  its 
relationship  with  business.  We  must  continue  to  ask  what 
it  is  trying  to  achieve  and  to  suggest  ways  that  can  help  it 
accomplish  its  proper  objectives. 

Question  and  Answer  Period 

Q:  /  have  in  mind  a  class  action  suit  against  the  SEC.  It  seems  to  me 
that  the  information  disclosure  policy  of  the  SEC  tremendously 

favors  our  large  investors  who  can  process  information,  and  that 

what  you're  really  doing  is  giving  the  institutions  a  tremendous 
advantage  over  the  individual  person. 
Garrett:  The  suggestion  is  that  by  requiring  so  much 
detailed  information  in  filed  material,  the  commission  is 
giving  an  unfair  advantage  to  the  institutional  investors 
who  have  the  facilities  to  process  and  use  all  of  this  data, 
whereas  the  individual  investor  does  not. 

It  has  never  seemed  a  very  persuasive  argument  for 
withholding  information  to  somebody  that  can  use  it,  that 
someone  else  possibly  would  not  be  able  to  use  it.  I  think 
the  commission  has  relied  upon  the  ability  of  small  inves- 

tors to  take  advantage  of  what  in  the  trade  is  called  street 
research.  That  is,  the  analytical  reports  that  are  done  by  the 
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research  people  in  broker-dealer  firms,  or  access  to  some 
more  sophisticated  investment  counsel  if  he  wants  it. 

The  general  effect  of  all  of  that,  particularly  if  you 

could  believe  any  of  Professor  Benston's  stuff,  does  get 
widely  reflected  in  the  market.  In  any  event,  the  commis- 

sion has  never  deterred  people— at  least  not  as  a  matter  of 

policy,  maybe  some  specific  examiners  have— from  restat- 
ing complex  material  in  simpler  form,  or  summarizing 

highlights,  or  using  the  famous  pie  charts  or  the  Mother 
Goose  stuff,  as  it  came  to  be  known,  that  would  make  it 

easier  for  the  investor  who's  in  a  hurry  or  who  lacks 
resources  to  do  more,  to  get  a  quick  picture. 

I  really  can't  agree  with  you  that  we  should  cut  back  on 
what  professional  analysts  could  use,  simply  because 

ordinarily  people  can't  use  it  directly  in  their  personal thinking. 

Q:  /s  there  any  indication,  in  terms  of  a  measurable  trend,  Mr 
Cheney,  in  terms  of  takeovers,  that  would  point  toward  acceleration 
corresponding  to  the  late  Sixties?  What  are  the  trends  for  takeover? 
Cheney:  Well,  if  you  had  asked  that  question  a  few  weeks 

ago,  I'd  say  it  looked  like  they  were  coming  at  about  a 
one-a-day  rate.  For  some  reason  or  another,  they've 
tapered  off 

Now,  you  know,  in  the  Microdot  fight,  there  was  a 

question— I'll  have  to  be  careful  how  I  talk  about  this, 
because  it  is  in  litigation  now— there  was  a  question  about 
whether  one  of  the  banks  had  acted  with  propriety  in 

lending  the  General  Cable  people  money— when  General 
Cable  officers  were  on  the  bank  board,  incidentally— to 
finance  a  takeover  Microdot,  you  will  recall,  was  a  bank 
customer  and  had  a  $2.5  million  line  of  credit. 

The  bank  in  question  defended  its  action  on  the 

ground  that  it  would  be  a  patsy  for  everybody  that  came  in 
and  put  a  little  money  in  the  bank.  They  could  then  not 
legitimately  make  money  financing  takeovers,  so  they 
defended  their  action. 

1  understand  since  then  there's  been  a  lot  of  calling  on 
banks  by  corporate  customers  for  assurance  that  they 

wouldn't  be  taken  over  by  raiders  financed  by  the  bank's 
money.  The  bank's  involvement  was  quite  well  publicized; 
we  did  our  best  anyway.  Corporate  customers  of  the  banks 

don't  want  reassurance  on  the  phone  They  want  to  come 
into  the  bank  and  they  want  to  find  out  from  the  bank  what 

its  policy  is  going  to  be. 

1  don't  want  to  place  undue  emphasis  on  public 

relations  activity  in  takeovers,  but  I  think,  though  it's  hard 
to  prove,  this  pressure  on  the  banks  has  slowed  down  the 
tender  offer  business  to  some  degree. 

The   second   thing  that   slowed    it   down,   which   is 

probably  more  important,  is  that  there  are  an  increasing 
number  of  state  laws  that  call  for  hearings  and  delay  and  so 
on  in  takeovers,  and  the  delay  makes  possible  a  slip  in  the 

offer,  something  going  amiss,  or  whatever  But  1  think 
another  reason  raids  have  tapered  off  is  that  the  rising 

market  has  tended  to  discourage  people— the  kinds  of 
bargains  that  were  around  in  lanuary  were  just  incredible 
There  are  still  a  lot  of  bargains  around,  and  1  can  tell  you, 

based  on  the  number  of  people  who  have  come  to  see  us, 

who  are  breathing  hard,  I  would  look  to  see  some  more 
raids  through  the  year 
Q:  Is  the  tender  offer  still  a  favorite  approach? 

Cheney:  By  whom? 

Q:  The  raid— takeover 
Cheney:  Well,  it  beats  a  proxy  fight,  if  the  alternative  is  a 
proxy  fight.  If  you  really  want  to  know  where  I  got  my  head 

kicked  in,  I'll  tell  you  about  a  couple  of  proxy  fights. 

Q:  I'm  talking  about  a  tender  offer  as  opposed  to  negotiated— 
Cheney:  Usually  you  do  the  negotiated,  if  you  can.  But  if 
you  think  the  people  are  going  to  be  reluctant  or  difficult,  if 

you  decide  you  want  them,  you  go  the  other  way.  You've 

got  a  problem,  though,  of  enlisting  their  cooperation.  If  it's 
a  situation  where  you've  got  a  marketing  force  or  skilled 

professional  people,  you  can't  afford  to  antagonize  them 
and  lose  the  whole  ballgame. 

But  a  natural  resource  company,  for  example,  where 
there  are  a  lot  of  assets  and  you  can  manage  them,  maybe, 

as  well  as  the  management,  then  you  might  decide  that  the 

management  is  stubborn  and  intransigent,  and  you're 
going  to  go  for  a  surprise  offer,  hostile  offer,  so-called.  You 

suit  your  method  to  your  situation,  to  what  you're  looking 

at. Q:  You  read  us  a  letter,  something  about  soliciting  an  account. 

Obviously,  you're  not  approving  of  that  technique,  blow,  there's  that 
account  out  there  and  he  may  get  it  or  your  firm  may  get  it.  Once  he 

gets  it  or  you  get  it,  how  does  your  firm  do  the  job  differently  than  his 

firm? 
Cheney:  In  this  case,  we  had  it. 
Q:  Would  you  do  anything  differently  once  you  got  the  firm? 

Cheney:  I  don't  know.  I  don't  know  how  he  works.  But  you 
know,  one  thing  that's  happened,  in  my  opinion,  since  the 
market  decline— the  quality  of  analytical  research  has 

come  up  enormously,  because  the  guys  who  weren't  so  hot 
got  fired  and  the  people  who  are  left  are  careful,  they  work 

very  carefully.  Hell,  they  could  see  through  a  four-flusher 

at  five  miles.  They're  not  going  to  be  taken  in  by  somebody 
who  twists  their  lapel.  There  are  very,  very  shrewd  people 
on  the  street  today. 

So  you  level  with  them,  you  try  to  establish  a  climate 

where  you  level  with  them.  1  don't  know  what  he  does. 
Q:  It  seems  to  me  that  one  of  the  prime  areas  of  your  talk  was  to  try 

to.  somehow  or  other,  encourage  the  small  investor  to  get  back  into 
the  market  If  that  s  the  case,  what  do  you  do  to  encourage  your 

clients  to  write  a  clear  and  more  concise  W-K  and  all  the  rest  of  the 
requirements  that  are  necessary  under  the  SEC  regulations,  so  the 
small  investor  can  get  this  material  and  try  to  make  his  own 

determination^ 
Cheney:  Well,  the  10-K  itself,  we've  done  some  surveys 
and  found  that  when  they're  offered,  there's  very  little 
interest  from  stockholders  in  getting  those  things. 

Q:  />  1/  that  they  don  I  want  it  or  can't  understand  it  once  they  get  it? 
Cheney:  I  can't  answer  that.  Tliey  don't  get  that  far  You 
know,  you  can't  say  that  they  don't  understand  it,  because 
they  just  don't  want  it  Maybe  that's  just  a  sign  that  they 
didn't  even  like  the  annual  report  which  offered  it. 

We're  hard  pressed— we  try  not  to  do  boilerplate 

programs  for  each  client.  1  can  tell  you  some  things  we've tried  which  1  think  are  kind  of  interesting.  We  had  one 

client,  recently,  who  had  a  guy  call  on  him  who  said  he  was 

going  to  own  10,  15  percent  of  the  stock  by  February  or  so 
and  he  wanted  it  on  the  board. 

Now,  my  client,  who  is  a  tough  cookie  and  has  a  nice 
sense  of  humor,  referred  to  him  as  the  anteater  because 

that's  what  he  looked  like  and  we  were  determined  to  resist 
the  anteater  In  that  instance,  my  client  had  a  good  record,  a 
wonderful  record.  He  was  in  a  turnaround  situation  and  he 

quite  legitimately  split  the  stock  three  for  two  and  main- 
tained the  dividend.  And  then,  at  my  urging,  he  called  all 

the  stockholders  and  said,  "Did  you  get  the  news  about  the 
dividend?  I  want  to  make  sure  that  our  reports  to  you  are 

informative  and  that  you're  getting  what  you  want  from  us 

in  the  way  of  information  about  your  investment."  And  he 
was  dumbfounded.  These  stockholders  couldn't  believe 



414 

that  a  management  cared  enough  about  them  to  call  and 
ask  that  kind  of  question. 

And  afterward  he  wrote  a  thank  you  note.  He  said,  "I 
appreciate  your  taking  the  time  to  talk  to  me  about  our 

company.  Thanks  for  your  help.  I'm  sending  a  very 
modestly  priced  company  product  as  a  token  of  apprecia- 

tion." I  can  tell  you  we're  a  lot  better  off  now  when  the 
anteater  puts  his  nose  in  the  tent.  The  anteater  has  never 

gotten  his  5  percent,  incidentally.  He  hasn't  filed  a  13-D, which  is  the  form  you  file  when  you  get  that  much  stock. 

And  1  think  he's  got  the  message,  because  he's  just  up 
against  it  if  he  comes  in  there. 

If  you  call  stockholders  after  a  raider  shows  up,  they 
still  like  it,  believe  it  or  not.  But  there  are  probably  a  few  of 

them  who  say,  "Oh,  now  he  calls  me"— if  you  see  the difference. 
Another  instance— we  have  a  steel  company  client. 

Readership  studies  on  the  back  part  of  the  annual 
reports-not  the  financials,  but  the  operating  sections- 
show  that  they  really  are  dullsville.  They  send  everybody 
face  forward  into  the  report  with  a  great  belching  snore. 

Now,  we  said,  "What  the  hell  can  we  do  to  get  that 
read?"  Our  steel  company  client  talked  to  a  security 
analyst,  a  stockholder,  a  shop  steward,  Abel,  steelworkers. 
Father  Hogan  (a  great  steel  economist  and  a  customer),  and 
they  all  talked  about  the  company  very  forthrightly  and 
candidly.  They  complained  about  aspects  of  it.  One  guy 
complained  about  getting  his  dividend  cut,  and  so  forth. 
And  the  chief  executive  officer  answered  their  comments 
in  the  report  in  a  very  straightforward  way.  That  got  a  lot  of 
readership  and  a  lot  of  interest,  1  can  tell  you.  Everybody 
here  should  rethink  his  communication  program  to  see  if 

he's  really  getting  through. 
Q:  For  several  years,  now,  I've  continued  to  lose  battles  with  my 
company  concerning  lines  of  business.  We  have  three  lines  of 

business,  and  we  had  a  fourth  called  "other."  Very  frankly,  I  don't 
know  what  makes  up  the  other.  1  keep  asking  the  question,  "What  is 

the  future  of  lines  of  business  within  the  SEC  and  particularly, 
where  should  I  go  and  what  should  I  do  in  order  to  turn  over  a  better 

battle?" 

Garrett:  There  isn't  at  the  moment,  so  far  as  1  know,  any  live 
project  to  change  the  very  fuzzy  and  unsatisfactory  rules 
and  instructions  that  apply  on  line  of  business  reporting,  as 
far  as  the  SEC  is  concerned.  The  Trade  Commission,  you 
know,  got  involved  in  wanting  reporting,  at  least,  from 
major  companies,  based  on  standard  industrial  classifica- 

tion business.  The  SEC  accountants  and  commissioners 
never  thought  that  kind  of  detail  was  either  necessary  or 

particularly  helpful  to  investors.  We've  never  gone  that  far. 
Frankly,  I  don't  know  what  you  can  do. 

It  is  a  most  unsatisfactory  area,  I  agree.  I  think  there's 
been  some  voluntary  improvement.  I  see  more  detail  that 
some  companies  are  putting  in,  at  any  rate,  without 
necessarily  being  compelled  to  do  so.  It  is  a  definitional 
problem,  and  definitional  problems  are  quite  serious.  It 

isn't  easy  to  say  what's  a  line  of  business  for  all  companies 
for  all  time,  but  the  general  response  in  many  companies 
has  been  to  be  as  uncooperative  as  possible  and  still  get 
their  filed  material  done.  You  run  into  such  well-publicized 
examples  as  3M  being  simply  in  the  tape  business,  and 
Motorola  in  the  electronics  business,  and  some  other 

situations  like  that.  I'm  talking  of  several  years  ago;  I'm  not 
up  to  date  on  the  reporting  at  the  moment. 

But  I  would  not  look  for  improvement  through  the 
SEC.  There  are  other  things  that  are  further  up  on  their  list. 
Cheney:  You  might  use  the  argument  that  what  investors 

don't  know  about  represents  risk.  And  also,  when  you  get 
that  kind  of  catch-all  framework,  sometimes  they  think 
two  things  are  wrong  when,  in  reality,  only  one  is  wrong. 
And  the  more  you  give  the  investor,  the  easier  you  are  for 

them  to  follow.  If,  in  today's  marketplace,  they  can't 
understand  it,  forget  it.  No  security  analyst  wants  to  run 

the  risk  of  getting  canned  because  he  didn't  foresee  a 
corporate  surprise.  And  your  "other"  as  a  line  of  business 
category  represents  a  potential  surprise. 
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Workshop  Session:  Grcrap  A 
Moderator:  Ray  Gaulke 
President,  Marsteller,  Inc. 

Presenter:  Al  Campbell 
Director  of  Advertising,  FMC  Corporation 

Gaulke:  When  I  was  asked  to  do  this,  I  said,  "What  are  we 
going  to  do  at  this  session?"  and  somebody  said,  'Well, 
you  really  don't  have  to  worry.  This  has  been  the  most 
successful  session  in  the  last  few  years,  because  it's  a 
give-and-take  session  "  That  still  made  me  a  little  nervous 
So  we  had  some  talk,  and  I  said,  how  about  having  a  good 
friend  of  mine,  Al  Campbell,  who  is  director  of  advertising 
for  FMC,  talk  a  little  bit  about  his  program,  which  we  are 
familiar  with,  because  we  work  on  part  of  it. 

What  I  suggested  at  first,  was  that  Al  was  moving 
from— how  many  agencies,  Al? 
Campbell:  Thirty-five. 

Gaulke:  He's  starting  with  thirty-five  agencies,  and  he's 
moving  that  number  down  to  eight,  and  then  it's  going- 
Campbell:  Four,  five. 

Gaulke:  Okay,  I'm  close  Fortunately,  I'm  one  of  the  five 
And  1  thought  that  might  be  something  that  you'd  all  be 
interested  in.  There's  really  a  lot  to  the  FMC  program  that 
you  might  be  interested  in,  and  Al  has  agreed  to  put 

together  an  overview  of  the  program  We're  going  to  go 
through  it,  and  we  can  stop  at  any  point  and  answer 

questions  or  discuss  some  of  the  key  areas.  So  Al,  I'm  going 
to  let  you  start. 
Campbell:  Thank  you,  Ray.  I  thought  if  we  had  to  have  a 

title  for  this  session,  it  would  be  called,  'There's  more  than 
one  way  to  skin  a  cat"  And  after  listening  to  all  these 
presentations  about  corporate  advertising,  corporate  com- 

munication, I  can  see  why  there  is  so  much  confusion  in 

this  area  We're  all  trying  to  do  the  same  things  We  all  have 
the  same  kinds  of  ob|ectives,  and  were  all  in  there  pitching 
for  attention  1  guess  this  is  why  a  lot  of  corporate  programs 
begin  to  look  alike 

First,  we're  going  to  talk  about  FMC.  Then  in  about 
thirty  seconds  we're  going  to  talk  about  advertising  We 
have  a  corporate  management  committee  iSlidei  Our  man- 

agement p>eople  review  our  program  and  give  it  final 
approval.  Our  corporation  is  structured  in  two  parts.  iStidfi 

When  I  talk  to  our  chemical  people  (42  percent)  they're  the 
front  part  If  I'm  talking  to  our  machinery  people  (58 
percent)  they're  the  front  part. 

We  have  a  lot  of  divisions,  (Slidtl  thirty-two  of  them  in 
the  United  States,  and  that  s  the  end  of  my  thirty  second 
FMC  promotion. 

Now,  1  would  like  to  take  a  few  minutes  to  explain  our 

complicated  but  highly  structured  program  It's  called 
(Slidti  "Corporate  Advertising,  1976  "  And  just  so  that  we 
understand  each  other,  all  of  the  subjects  you  see  on  the 
screen  are  going  to  be  open  for  discussion  later,  either  from 
me  or  among  yourselves,  or  back  and  forth,  or  whatever 
(Slide-  FMC  obftitn'e!')  Objectives  and  strategy  is  a  subject 
that  we  can  all  talk  about  at  any  time.  iSUde  fMC  uudiemen 

Target  audiences  are  another  subject  that  is  wide  open 

I'm  sure  that  most  of  yours  are  the  same  as  ours. 
Media  recommendations.  iSUde  fMC  mtdiai  The  rea- 

son 1  put  this  iSlide.  increased  trei]uencu  and  reaih  cl  pa^fs  vs. 
>preadi  at  >ame  budget  leveli  up  is  that  we  did  something  a 
little  different  at  FMC  this  year.  We  went  from  spreads  to 
pages,  and  what  I  was  trying  to  show  my  management  was 
the  amount  of  coverage  we  got  when  we  bought  spreads 
and  the  amount  of  coverage  we  could  get  when  we  bought 

pages. 

This  was  the  kind  of  campaign  we  were  running  when 
we  were  running  spreads  tSix  flides:  spread  ads)  and  this  is 
1975. 

We  ran  a  series  of  ads  that  talked  generally  about  our 

company.  They  talked  about  areas  that  cut  across  divi- 
sional lines.  Although  they  were  industry  oriented,  they 

weren't  necessarily  product  oriented,  and  this  series  did 
quite  well.  I'll  show  you  the  last  three  here. 

We  did,  over  last  year,  increase  our  awareness  30 

percent  and  you  must  realize  that  we've  only  been  doing 
business  as  FMC  for  about  three  years.  We  changed  our 

name  to  FMC  in  '61,  but  up  until  three  years  ago  we  did 
business  as  about  twenty-eight  different  divisions,  under 
tv^enty-eight  different  company  names.  It  was  only  three 
years  ago  that  we  decided  to  sign  everything  with  an  FMC. 

We  took  three  of  last  year's  ads  and  converted  them  to 
a  one-page  format  for  this  year,  and  tried  to  create  some- 
thmg  a  little  distinctive  Our  ads  tied  to  energy,  food,  and 
other  important  subiects. 

I'm  going  to  leave  this  slide  on  for  just  a  second.  We're 
talking  about  air  and  what  we  do  in  air  pollution  control 
and  water  pollution  control.  I  would  like  you  to  know  that 
we  got  a  letter  after  we  ran  this  id  from  a  man  who  had 
bought  a  hundred  shares  of  stock  He  was  very  excited 
about  this  ad  He  happened  to  see  it  in  one  of  the  weekly 

news  magazines  I  felt  very  gratified  about  that  That's  one 
of  the  few  letters  we  got  this  year.  We  probably  don't  get  as 
many  letters  as  the  television  advertisers,  but  I  imagine  a 

lot  of  you  don't  get  a  lot  of  letters  on  your  print  ads  either, 
so  we're  probably  all  in  the  same  ball  park. 

If  you  opened  your  new  issue  of  Fortune,  which  they 
very  generously  left  in  our  rooms,  you  saw  this  ad  iSlidel 
there  And  we  run  our  ads- 
Voice:  -Who  did  the  photography  on  that  ad- 
Campbell:  This  was  done  by  Dancer,  Fitzgerald,  Sample, 
our  corporate  agency,  and  it  was  done  out  of  their  San 

Francisco  office  I  don't  have  the  name  of  the  specific 
photographer 

These  iSlidel  are  some  of  the  domestic  media  that  we 
use,  and  Fortune  is  right  in  the  foreground  here,  as  you  can 

see. 
In  our  international  program,  we  tooV  a  little  different 

tack.  We're  trying  to  talk  about  different  parts  of  the  world 
that  we're  doing  business  in,  and  we  run  these  ads  iSlidei  in seven  languages. 

We  do  a  little  bit  in  the  plant  community.  You  know, 

when  you're  talking  to  a  consumer  advertising  type,  a  lot  of 
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the  time  he  is  just  responsible  for  one  brand  or  something 
like  that.  And  as  most  of  the  corporate  advertising  types 
find  out,  you  not  cfnly  do  your  domestic  advertising  or  your 
corporate  advertising,  you  probably  help  on  your  product 
advertising,  and  then  you  do  some  international  advertis- 

ing, and  when  you  get  into  the  area  of  plant  communities, 

you've  got  to  do  something  there  too. 
We're  going   to   try   radio   this   year.   We   set   some 

different  objectives,  iSlide)  and  so  we'll  be  glad  to  talk  about 
objectives  or  plant  community  programs. 

Voice:  Al,  what's  the  message  that  you're  putting  into  the 
local  market? 

Campbell:  Oh,  we're  going  to  do  something  a  little  dif- 
ferent this  year.  We  tried  last  year  to  g^t  our  plant 

communities  interested  in  using  radio  aS  a  means  of 
communicating  with  their  own  employees  and  with  the 
community  in  which  the  plant  is  located.  We  had  a  couple 
of  divisions  that  were  doing  this  quite  successfully.  Once  a 
year,  I  hold  a  seminar  and  bring  fifty-two  of  my  communi- 

cators in,  and  we  have  a  two  and  a  half  day  session.  We 
played  tapes  for  them,  told  them  what  a  great  reaction  they 
were  getting  in  those  communities  using  radio,  and  waited 
for  a  year  but  nothing  happened. 

So  this  year,  we  made  a  presentation  to  our  corporate 
management.  We  wrote  three  one  minute  commercials. 
We  took  50  percent  of  the  commercial  time  to  talk  about 
the  corporation.  We  took  50  percent  to  talk  about  the  local 
plant.  We  did  the  three  just  as  a  demonstration.  We  put 
some  background  music  on  them.  We  planned  to  have  the 
commercials  written  locally  and  taped  by  local 

announcers.  We'll  provide  the  background  music  and 
we're  going  to  split  the  cost  on  a  fifty-fifty  basis  with  the 
local  plants.  We're  going  into  about  fifteen  of  our  forty-two 
plant  communities  with  this  on  a  test  basis. 

We're  starting  in  new  communities  where  we  built  new 
plants  during  the  last  year. 

Then  we're  going  into  some  small  communities,  where 
we  have  fairly  large  plants.  We  looked  at  a  few  major 
metropolitan  communities  where  we  have  more  than  one 
plant  and  will  use  Houston  as  one  of  those. 
Voice:  And  the  total  cost  is  only  $16,000? 
Campbell:  Our  half  of  that  is  $16,000.  It  will  run  about 
$32,000  and  we  budgeted  about  $75,000  for  this  area,  so 

we're  going  to  double  the  frequency.  We're  going  to  run  it 
for  thirteen  weeks  and  get  some  plant  reactions  and  then 

we're  going  to  run  it  for  another  thirteen.  So  we'll  spend about  $70,000  in  that  area. 
We  also  do  some  special  advertising  for  special  areas. 

(Slide)  We  did  some  in  Poland,  some  in  the  Middle  East.  I'm 
sure  you  all  do  that  kind  of  thing,  too.  So  any  kind  of 
specialty  advertising  you  want  to  talk  about  is  wide  open. 

Occasionally,  we  have  to  run  a  customer  relations  ad. 
(Slide)  In  this  particular  instance,  one  of  the  big  soap 
companies  is  a  good  customer  of  ours  and  they  sponsor  the 
Dinah  Shore  golf  tournament.  They  asked  if  we  would  put 
an  ad  in  the  souvenir  program.  I  borrowed  the  art  work 
from  our  chemical  group-this  used  to  be  a  chemical  ad, 
talking  about  agricultural  chemicals.  We  changed  the  copy, 
and  made  it  a  golf  program  ad. 

We  have  corporate  policy  standards,  (Slide)  as  all  of  you 
do,  I'm  sure.  If  you  don't,  this  is  a  super  place  to  make  it 
very  clear  to  your  divisions,  if  you're  a  multidivision 
operation,  where  the  corporation  stands,  the  kinds  of 
things  it  does,  and  what  the  divisions  are  to  do. 

We're  one  of  the  few  companies  that  have  an  advertis- 
ing policy  and  guideline  manual.  (Slide)  I  brought  copies 

with  me  and  I'm  going  to  make  you  all  take  one,  because  1 
don't  want  to  carry  them  back  to  Chicago.  These  were 
written  primarily  for  our  division  ad  managers. 

You  know,  occasionally,  we  get  a  division,  and  I'm  sure 
you  do,  too,  where  a  product  manager  is  running  the 

advertising  and  you  don't  really  have  a  skilled  ad  manager. 
So  we  have  a  manual  that  gives  them  some  of  our  graphic 
standards  and  things  like  that. 

Our  law  department,  trademark,  and  patent  people 
put  out  a  manual  which  we  published  for  them,  called 

"FMC  Trademarks,  a  Guide  to  Correct  Usage."  (Slide.)  This 
is  a  confusing  area  for  sales  people,  and  sometimes  even 
for  advertising  agencies.  They  often  use  trademarks  as 
read-through  copy  and  things  like  that.  We  have  rules  on 

usage,  as  you  all  do,  and  we've  published  a  manual  on 
them.  I'm  going  to  give  you  all  a  copy  of  this  manual,  too, 
because  I  don't  want  to  take  these  back  to  Chicago  either. 
You're  free  to  plagiarize  any  of  this  material  that  you  think 
is  worth  while,  or  you  might  send  it  on  to  your  own  law 

department. 
We  have  a  big  identification  standards  program.  (Slide) 

We  were  one  of  the  Lippincott  &  Margulies  identity 
programs  about  three  years  ago.  1  was  involved  in  the 
program  to  redesign  our  trademark,  and  then  in  the 
publishing  of  the  standards  and  guidelines  that  we  follow. 
They  cover  things  like  stationery  and  business  cards  and 
forms  and  all  the  usual:  truck  identification,  railcar  iden- 

tification, divisional  identification.  We  even  have  a  sepa- 

rate manual  (Slide)— I  didn't  bring  you  one  of  these,  but  you 
are  all  welcome  to  it— it's  a  little  thing  called  "Program 
Design  to  Help  Dealers  and  Distributors,"  and  it  tells  how 
our  program  works  for  them. 

We  also,  in  our  department,  get  into  the  trade  show 

area,  (Slide)  as  I'm  sure  a  lot  of  you  do.  So  we  have  certain 
standards  that  apply  to  trade  shows— color  schemes  and 
graphics  and  things  like  that.  This  was  the  big  packaging 
show  last  year.  (Slide)  We  go  tp  about  200  trade  shows, 
seven  or  eight  of  which  are  major.  This  one  had  about  five 

divisions  participating.  It's  just  in  the  last  two  years  that 
we've  been  participating  as  a  single  company,  rather  than 
as  five  different  divisions,  hidden  in  different  parts  of  the 
hall. 

Sometimes  you  produce  special  promotion  pieces. 
(Slide)  We  produce  a  product  index,  which  is  a  fold-out 
piece  that  lists  five  or  six  hundred  products.  We  have  a  little 

book  (Slide)  called  "The  Company  We  Keep,"  which  a 
salesman  can  carry  in  his  pocket.  It's  done  in  Chinese, 
English,  French,  German,  Italian,  and  Spanish. 

We  reproduce  our  print  ads.  These  folders  (Slide)  on  the 

right,  "A  World  in  Need  of  Positive  Answers,"  are  a  sample 
of  that.  We  produced  a  Bicentennial  calendar  for  secre- 

taries or  desk  use  (Slide)  and  put  "1976-1776"  on  it  in  some 
fancy  graphics.  We  get  into  graphics  on  packaging  (Slide) 

with  all  of  our  divisions,  so  that  they're  done  in  certain 
styles.  We  are  in  the  plant  sign  business  (Slide)  and  we 
carried  out  that  program  fairly  well  throughout  the  world. 

Product  identification  (Slide)  is  another  area  that's 
going  through  a  lot  of  changes  right  now  because  we're  just 
implementing  this  program. 

In  our  department,  we  also  produce  an  advertising 
media  report,  (Slide)  to  give  all  of  our  divisions  the  total 
media  list  costs.  We  use  about  360  trade  publications  and 
produce  about  2,000  ads  a  year.  We  consolidate  all  the 
media  information,  so  we  know  everybody  is  getting  the 
lowest  earned  rates  for  everything. 

We  distribute  materials  like  guides  for  compliance 
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with  federal  antitrust  laws  and  advertising  substantiation 

and  advertising  and  women.  We've  got  an  audiovisual 
program  started  iSlidel.  We're  going  to  set  standards  in  this 
area.  We  found  out  we're  buying  equipment  all  over  the 
company  that's  all  different.  When  we  tried  to  get  cassettes 
from  one  part  of  the  company  and  put  them  on  another,  we 

found  we  couldn't.  We  have  to  go  through  an  expensive 
process  of  changing  them  so  they'll  work  on  different 
kinds  of  playback  equipment.  So  we're  going  to  standard- 

ize equipment.  We're  going  to  standardize  on  openings 
and  closings  for  films  and  things  like  this,  and  try  to  give 
our  people  more  help  in  the  whole  audiovisual  area 

This  is  becoming  a  very  important  area  for  sales  and 
training  films  and  all  kinds  of  foreign  language  films. 

We  also  get  into  the  business  gift  program  iSUdt).  We 

pubhsh  a  little  book  on  that  We  don't  keep  any  of  the inventories.  We  buy  the  gifts  and  put  them  mto  a  gift  house 
and  they  handle  all  the  orders  for  us.  So  gift  items,  or 
anything  like  that,  is  a  subject  if  anybody  wants  to  talk 
about  gifts. 

Literature  is  put  out  by  the  corporation,  and  all  of  the 
divisions,  so  we  try  to  maintain  a  standard  format  for 
brochures  with  regard  to  quality  and  graphics.  iSUdel  I 
know  all  of  you  do  this 

Our  divisional  advertising  iShdei  is  a  little  bit  different 
from  some  of  the  previous  programs  discussed  Yesterday, 

"Communication  with  our  own  communica- 

tors. You  have  to  provide  the  opportunity'  to 

let  those  people  talk  of  what  they're  doing, 
and  talk  with  us  about  what  we're  doing." 
Mr  Boomer  (of  United  Technologies)  was  talking  about 
how  they  use  their  signature,  and  they  play  up  their 
individual  company  names  along  with  their  corporate 
mark.  We  did  away  v. ith  all  our  old  company  names,  and 
we  only  have  what  we  call  competence  areas  We  talk 
about  environmental  equipment,  construction  equipment, 
or  food  equipment,  and  so  forth.  At  least  our  ads  are  all 
being  signed  FMC  now,  and  they  do  start  to  look  as  if 

they're  coming  from  one  company. 
We  had,  as  Ray  Gauike  said,  thirty-five  advertising 

agencies  when  we  started  this  program  about  three  years 
ago  when  I  took  over  as  corporate  advertising  director.  One 
of  our  problems  was  to  communicate  with  all  those 
agencies,  and  if  was  rather  difficult  We  had  even 
appointed  five  agencies  in  the  same  city,  where  one  divi- 

sion didn't  want  to  use  the  same  agency  another  division 
was  using,  just  because  the  other  division  was  using  it.  And 

so  we've  taken  a  lot  of  little  $200,000  and  under  accounts 
and  put  them  together  We  now  have  five  agencies,  some  of 
them  doing  several  million  dollars  worth  of  business. 
Marsteller  and  Dancer,  Fitzgerald,  Sample  are  the  largest 

That's  the  end  of  the  FMC  program.  iSlidel  All  of  the 
subjects  covered  are  now  wide  open  for  discussion. 

Ray,  why  don't  you  start  off  by  telling  them  how  easy  it 
was  when  FMC  changed  agencies  in  Pittsburgh,  Chicago, 

and  New  York  since  we  don't  do  this  with  directives,  just 
"persuasion  "  Tell  them  what  happened,  Ray 
Gauike:  Sometimes  you  go  to  a  division  and  talk  to  them 

and  they're  very  friendly,  and  you  have  a  really  unique 
meeting  and  you  say,  well,  when  can  we  get  started,  and 
they  say,  well,  get  started  doing  what?  And  we  say,  well, 
sort  of  get  started  being  your  agency  And  they  say,  that 

iSn't  what  we  had  in  mind  at  all.  And  so  sometimes  we  go 

back  several  times  and  talk  to  them,  but  eventually,  it 
works  out. 

It's  a  little  better  than  when,  all  of  a  sudden,  we're 
really  shoved  down  somebody's  throat.  That  is  really 
difficult.  The  way  that  Al  has  been  introducing  us,  letting 
us  get  acquainted,  and  then  leaving  it  up  to  us  to  approach 
them  like  a  new  business  prospect  is  much  better— in  other 
words,  do  our  capabilities  presentation  We  might  do  a 
little  research  on  the  market.  That  has  been  a  very  effective 
tool  for  us  in  taking  over  some  of  these  divisions,  because 
most  of  them,  you  see,  are  really  being  served  by  agencies 
that  are  just  around  the  corner.  Most  of  the  agencies  will  do 
pretty  much  whatever  they  want  without  question.  That 
sometimes  represents  a  problem. 

But  we've  been  successful,  I  think,  in  every  take-over. 
It's  also  been  good,  since  we  work  with  some  big  divisions, 
to  show  them  the  work  we're  doing  for  those  divisions.  It 
helps  a  little  bit  in  the  transition. 

But  you  see,  when  you  tell  them  the  advantage  of 
having  an  agency  with  a  lot  of  resources  working  for  them 
where  normally  that  agency  would  not  be  interested  in 

working  for  that  division,  that's  the  real  sell. Voice:  Al,  how  many  people  work  for  you? 
Campbell:  We  have  a  very  lean  corporate  staff  We  have 

five.  I'm  director  of  advertising.  1  have  a  marketing  com- 
munications manager,  audiovisual  manager,  exhibit  man- 

ager, and  identification  manager  1  have  half  use  of  a  PR  man 
I  |ust  hired  for  our  Brussels  office  to  coordinate  our 
Europea.i  activities  So  we  have  five  and  a  half  people. 
Then  five  secretaries  who  all  have  extra  duties  such  as 

exhibits  assistant,  audiovisual  assistant,  media  and  bud- 
gets assistant,  special  services  and  so  forth. 
We  have  a  separate  corporate  PR  department,  but  at 

the  divisional  level  all  the  ad  managers  handle  product 
publicity.  Corporate  PR  really  handles  financial  relations, 
government  relations,  employee  communications,  etc. 
Voice:  So  in  effect  you  have  thirty  or  forty  people  per- 

forming these  functions? 
Campbell:  About  fifty 
Voice:  You  say  you  bring  all  your  people  together  once  a 

year 

Campbell:  We  have  a  seminar 
Voice:  Could  vou  give  us  an  idea  of  what  the  objective  is? 
Campbell:  Communication  with  our  own  communicators. 
You  have  to  provide  the  opportunity  to  let  those  people 

talk  of  what  they're  doing,  and  talk  with  us  about  what 
we're  doing.  We  sometimes  have  a  policy  that  we  think  is 
super,  and  then  find  out  it  doesn't  work  very  well  for  the divisions.  By  the  end  of  the  session,  they  tell  us  why  it 

doesn't  work  Sometimes  it's  an  excuse  when  they  say  that 
won't  work  Usually  when  they  understand  the  policy  it 
works  very  well. 
Voice:  Do  you  invite  the  agencies  to  these  meetings? 
Campbell:  We  have  not  in  the  past  because  we  have  had 
too  many  We  are  still  not  certain  whether  to  invite  them  to 
some  sessions  this  year 

Voice:  Your  advertising  policies,  the  advertising  and  pro- 
motion activities  for  your  line  of  products  are  the  respon- 
sibility of  each  division  And  having  said  that  in  your 

policy,  how  do  you  legislate  the  divisions  into  placing  their 
business  with  the  agencies? 

Campbell:  Corporate  policy  staff  divisions  can't  change 
their  advertising  agency  unless  they  tell  the  corporate 
office. 

Voice:  You're  making  the  change,  not  them. 
Campbell:  Originally,  yes.  We  selected  the  best  agencies  to 
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be  our  agencies  of  record.  Then  we  convince  one  division 
that  they  will  get  better  advertising  using  one  of  these 

agencies. 
Voice:  Actually,  what  you're  doing  is  you're  setting  mar- 

keting and  advertising  plans  at  the  corporate  level. 
Campbell:  No.  Marketing  plans  and  advertising  plans  are  a 
responsibility  of  the  individual  divisions.  How  they  carry 
them  out  with  their  agency  is  not  just  their  responsibility. 
We  review  advertising  objectives  and  strategy  but  they 

can't  change  agencies  just  because  they  feel  like  it. 
Voice:  In  other  words,  and  this  is  a  problem  I'm  sure  every 
corporation  faces,  you  are  giving  them  the  responsibility, 
but  you  are  taking  some  of  the  authority  away  from  them. 
Campbell:  The  authority  of  selecting  outside  consultants, 

yes. Voice:  Doesn't  this  give  them  a  cop-out?  If  they  are 
responsible  for  their  own  advertising  programs,  and  for 
whatever  reason,  their  advertising  programs  are  not  effec- 

tive, can't  they  turn  around  and  say,  you're  the  one  who 
made  us  change  agencies?  How  do  you  face  up  to  that? 
Campbell:  So  far,  in  every  instance  that  we  changed 

agencies,  the  divisions  have  come  back  and' said  there  has 
been  an  improvement.  We've  been  doing  this  by  upgrad- 

ing our  agency  service.  But  we  are  making  the  decision  at 
the  corporate  level  as  to  which  agency  or  agencies  will  be 

used.  I've  had  marketing  directors  who  were  hostile  about 
changes,  then  later,  we'd  sit  down  at  a  luncheon  and  the 
vice  president  in  charge  of  that  group  would  come  back  to 

me  and  say,  I  didn't  realize  the  kinds  of  services  we  could 
get  from  an  advertising  agency. 
Voice:  Are  you  able  to  do  this  at  the  same  cost  to  the 
division  as  you  had  before? 
Caulke:  Al  has  convinced  us  that  there  will  be  good  times 

and  bad  times.  I  think  we're  fortunate  and  1  assume  that  the 
other  five  agencies  are,  too.  We  have  some  large  accounts  in 
this  mix.  We  have  the  agricultural-chemical  division,  for 

example,  which  is  very  large,  and  Al's  point  of  view,  and 
we've  accepted  it,  is  that  we  have  to  look  at  the  account  as  a 
single  account,  although  it's  in  twenty-five  pieces  around 
the  country.  As  long  as  it's  in  one  office,  that's  okay. 

I  think  the  guys  in  Chicago,  who  may  be  handling  three 
unprofitable  pieces  of  business  when  I  have  a  large  profit- 

able piece  of  business,  may  not  feel  that  way.  But  we've  had a  discussion  about  that,  and  we  do  now  view  it  as  one 
account. 

I  think  it's  going  to  work  out  okay.  But  we  have  a  little 
piece  of  business,  for  example,  in  Horsham,  Pennsylvania, 
which  is  the  FMC  packaging  machinery  division,  and  I 

doubt  if  they're  going  to  spend  $100,000  this  year,  but 
we're  going  to  serve  them  as  if  they  were  spending,  you 
know,  three-quarters  of  a  million. 
Voice:  We  have  an  exhibit  house  of  record  that  we  try  to 
use  in  our  affiliates  around  the  country,  and  we  try  to  keep 
that  part  of  the  business  out  of  the  advertising  agency.  The 
house  of  record  has  good  designers,  who  understand  our 
program,  and  are  able  to  work  with  affiliates  and  carry  that 
kind  of  thing  out. 
Voice:  Is  that  a  corporate  budget,  or  do  you  charge  that 
back  to  the  divisions? 
Voice:  Corporate. 
Voice:   Did   you   say   you   have   separate   compensation 
arrangements- 
Campbell:  With  different  agencies. 
Voice:  Could  you  describe  them? 
Campbell:  Sure.  We  go  from  straight  commission  to  where 
we  pay  a  fee,  and  they  kick  back  all  the  commissions  and 

apply  it  toward  the  fee.  We  have  some  agencies  that  handle 
space  only,  and  the  divisions  are  working  with  art  services, 
PR  firms,  or  boutiques,  on  separate  contracts  with  separate 

arrangements. 
Voice:  What  determines  the  arrangement? 
Campbell:  The  needs  of  the  division,  really.  You  have  to 

kind  of  look  at  their  program,  how  much  money  they're 
spending,  where  they're  located,  where  the  agency  is  that's 
going  to  serve  them,  which  agency  can  serve  them  best,  and 

go  from  there. 
Voice:  I'm  going  to  raise  this  subject  to  the  people  around 
the  table.  How  do  they  feel  about  the  problem  of  an  agency 
on  a  fee  basis.  Say  corporate  advertising,  the  agency  is 

happy,  you  are  happy;  would  you  significantly  increase  the 

media  expenditures.  We  really  don't  need  any  more  cre- ative effort.  We  use  about  the  same  number  of  print  ads 
and  commercials.  Say  you  propose  some  innovative 

incentives,  and  they  say,  look,  you're  doing  a  good  job, 
business  is  (inaudible),  but  there  is  no  reward  here.  The 
incentives  they  proposed  had  been  too  innovative  for  me. 

But  it  seems  to  me  it  is  a  real  problem.  You  want  to 

motivate  your  agency.  You've  increased  their  expenditures 
but  not  their  efforts,  and  it's  a  classic  dilemma.  Does 
anybody  have  any  suggestions? 
Voice:  We  used  the  BBD&O  plan  in  several  of  our  agencies, 
to  guarantee  them  IV2  percent  net  profit  on  billings  and 
over  2Vi  percent  we  split  fifty-fifty.  Actually,  most  of  the 
operation  falls  between  the  iy2  and  2V2  and  everybody 
seems  to  be  happy.  It  seems  to  bother  line  managers, 

operating  managers.  They  don't  like  the  guaranteed  profit. Voice:  We  made  that  part  of  our  calculation  of  the  hourly 
fee. 

Voice:  I  guess  the  answer  to  that  is  the  other  side  of  the 
coin.  Does  anybody  guarantee  your  profit? 
Voice:  Well,  on  the  other  hand,  your  law  firm  would  not 
take  any  business  if  they  thought  they  were  going  to  lose 

money  on  it.  I  don't  think  any  agency  would  take  on  your 
business  if  they  thought  they  would  lose  money.  You  are  in 
control  of  the  two  vital  ingredients— the  amount  of  work 
involved  and  the  amount  of  income  involved.  The  client  is 

in  charge  of  that,  usually,  and  as  a  result,  it's  quite  fair.  The 
agency  puts  its  work  in  at  the  front  end,  and  then  halfway 

through  the  year  there's  a  budget  cut  or  something,  and 
they're  left  there.  I  don't  see  why  they  should  carry  that risk. 

Voice:  If  you  compare  the  relationship  of  your  advertising 

agency  with  your  relationship  with  your  doctor— the  doc- 

tor sends  you  a  bill  for  $35  for  ten  minutes.  You  don't 
question  it,  you  send  him  a  check.  The  client-agency 
relationship,  in  so  many  instances,  is  not  that  way,  and  I 

think  it's  a  damned  shame,  though  I'm  now  a  client. Gaulke:  Let  me  comment  a  little  bit  on  that.  One  of  the 
trends  I  have  noticed  is  the  trend  of  clients  coming  to  us 
early  on,  when  we  start  to  work  with  them,  and  saying,  hey, 

we'd  like  to  offer  you  compensation  that  guarantees  you  a 
profit.  We've  had  the  last  four  new  clients  put  us  on 
essentially  the  BBD&O  system  or  something  like  it,  where 

they  know  we're  going  to  make  a  profit  and  that  guarantees them  continued  interest. 

I'm  very  surprised  at  that  trend,  but  1  can  see  it 
happening. 

Voice:  That's  why,  Ray,  I  don't  know  how  in  the  world  you 
worked  on  a  straight  commission  basis,  with  Mr  Campbell 
and  all  of  those  twenty-five  divisions. 

Gaulke:  Well,  I  don't  have  twenty-five  but  the  reason  I  do  is 
because  there  is  a  cash  cow  in  there,  and  without  that  cash 
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cow  I'd  be  in  real  trouble  And  Al  knows  that 

Voice:  One  day  the  guy  in  that  division  is  going  to  say,  I'm 
not  going  to  support  this  plan. 
Cauike:  Right 

Voice:  It's  going  to  come  to  a  breaking  point  especially 
when  they're  profit  centers.  The  profit  center  principle 
leads  to  two  things  A,  I  have  a  bottom  line  and  you  expect 
me  to  make  it.  B,  Therefore,  I  should  manage  the  whole 

process  That's  always  the  argument  that  makes  that 
principle  very  difficult. 

Cauike:  Right.  And  we  think  they're  getting  good  work. 
They're  getting  value  1  don't  think  we're  making  excess 
profits,  but  it's  a  good  profit. 
Campbell:  We  have  a  chief  executive  who  is  very  market- 

ing oriented,  and  he  also  recognizes  what's  happening 
here  He's  aware  of  some  of  this,  so  that  at  his  discussions, 
at  his  level,  he  can  sway  others  or  explain  some  of  his 
thinking.  He  wants  more  corporate  involvement  in  divi- 

sional programs,  even  though  the  division's  responsible  for 
the  profit  At  the  same  time,  he  recognizes  that  to  establish 

a  better  marketing  program  for  all  of  our  divisions,  we've 
got  to  upgrade  our  agency  service  He's  pleased  with  what's 
going  on  in  that  program  at  the  present  time. 

Now,  I'm  in  a  fortunate  situation,  where  I've  been  able 
to  put  one  ma|or  account  in  each  of  the  five  agencies  The 
corporate  account  is  in  one.  The  only  consumer  line  of 

products  we  have,  that's  in  one.  Petroleum  equipment  is  in 
one.  And  so  each  of  those,  even  though  they  are  carrying 
some  small  accounts,  does  have  a  major  account. 

It's  gotten  to  the  point  where  I  think  the  smallest 
agency  has  a  billing  of  about  a  million  or  two,  where  we 
used  to  have  some  accounts  that  ran  $50,000. 
Voice:  How  do  you  staff  the  agency  to  handle  the  service 
required  by  several  divisions? 
Cauike:  Well,  what  we  try  to  do  is  not  have  too  much 

overlap,  so  that  when  somebody  calls,  he  doesn't  hear  that 
the  guys  are  out  with  another  division,  and  therefore  they 

can  t  come  and  see  him.  We  staffed  the  account  under  one 

group  head,  all  parts  of  it,  but  we  have  separate  account 
teams  for  each  major  piece  of  business,  and  we  try  to  group 

it  It  just  happens  that  parts  of  it  are  in  Philadelphia— a  lot 
of  it  is  in  Philadelphia  now— but  we  do  have  separate 
account  teams  handling  each  of  the  major  pieces,  and  we 

try  to  group  it— not  have  just  one  account  team. 
Voice:  Does  each  of  those  five  agencies  handle  interna- 
tional? 
Campbell:  Yes.  Our  divisions  are  responsible  for  product 
sales  throughout  the  world 
Voice:  How  much  control  do  you  exercise  domestically? 
Campbell:  We  see  all  of  the  advertising  after  the  fact.  If  we 
tried  to  look  at  everything  beforehand,  it  would  be  the 
biggest  bottleneck  in  the  world.  So  we  look  at  everything 
after  the  fact. 

Voice:  Do  you  get  a  lc3l  of  surprises? 
Campbell:  We  do,  from  time  to  time,  yes. 
Voice:  At  what  stage  do  you  see  the  plan? 

Campbell:  At  the  beginning  of  the  year,  I  get  everybody's 
advertising  objectives,  and  we  spend  a  lot  of  time  reading 
their  objectives,  their  programs,  making  notes  to  ourselves 

in  the  margins,  and  unless  we  see  something  that's  just 
really  weird,  we  don't  write  back  on  these.  But  the  next 
time  I  visit  a  division,  their  plan  is  in  my  portfolio  as  one  of 

the  things  we  go  over  and  discuss.  I  can't  begin  to  under- stand the  sales  of  all  the  businesses  we  are  in.  Take  the 
marine  and  rail  business,  for  instance.  Their  customers  are 
changing.  They  used  to  sell  to  Southern  Pacific,  Western 
Pacific,  from  up  in  Portland,  Oregon.  Their  customers  were 

the  big  railroads  on  the  West  Coast.  Now  they're  selling 
eastern  companies  as  well.  They've  got  all  these  leasing 
situations,  and  they  buy  cars  and  lease  them  back  to  the 
railroads.  So  that  whole  market  has  changed. 

Unless  you're  involved  in  that  constantly,  you  don't 
keep  up  with  it,  so  you  see  things  coming  through  in 
marketing  objectives  and  advertising  objectives  that  are 



420 

quite  different.  We  question  those  when  we  visit  that 

division.  We'll  talk  about  the  strategies,  why  they  change 
and  what  changes  'have  been  happening.  But  generally, 
they're  running  those  programs  on  their  own.  We  can't 
possibly  say  send  your  plans  in,  we'll  okay  them,  and  we'll send  them  back  to  you. 
Voice:  Are  you  writing  your  corporate  or  other  kinds  of 
financial  advertising  overseas? 
Campbell:  No.  It  is  written  here. 
Voice:  But  is  that  your  corporate  campaign  translated? 

Campbell:  Yes.  In  Western  Europe  we're  doing  a  lot  of 
direct  mail  and  quite  a  bit  of  newspaper  advertising— very 
little  in  the  trade  magazines,  no  television,  some  radio. 

Voice:  That's  being  created  in  Europe? 
Campbell:  That's  being  created  in  Europe. 
Caulke:   Are   there  some   more  general   questions   that 
people  want  to  ask  here,  not  necessarily  about  FMC? 
Voice:  We  run  about  a  thousand  print  and  broadcast  ads, 
and  we  set  up  a  system  where  we  ask  the  division  for  five 
days  of  clearance  time,  to  the  corporate  office,  but  if  we  ask 
them  to,  they  turn  it  around  in  twenty-four  hours.  We  have 
a  two-level  review  system,  so  if  I  come  to  Silverado,  my 
advertising  man  is  actually  reviewing  those  ads  and  keep- 

ing them  in  the  system. 
Gaulke:  In  what  form.  Jack? 
Voice:  He  sees  them  in  proof  form  before  going  into  the 
final  publication. 
Voice:  Do  you  turn  some  down  every  now  and  then? 
Voice:  Well,  what  we  do  is  to  review  them  from  a  corporate 
identity  viewpoint  and  from  a  corporate  policy  viewpoint. 

We  don't  get  into  the  marketing,  we  don't  get  into  media. 
But  it's  too  late  for  us  if  it's  on  the  air  or  if  it's  in  print. 
Voice:  Some  divisions  are  reviewed  by  legal  counsel,  in  the 
heavy  construction  industry  and  in  the  consumer  product 
area.  Those  get  a  legal  review.  But  we  try  to  give  them  the 
guidelines.  These  are  some  of  the  things  we  talk  about  in 
our  seminars,  and  we  even  had  an  ad  critique  and  gave  out 
our  own  awards  to  the  best  ad  of  the  year,  and  so  forth, 

using  our  own  people  to  judge.  It's  not  a  corporate  deci- 
sion, but  the  ad  the  guys  all  voted  on.  We  find  that  by 

giving  them  guidelines,  and  reviewing  later,  we  catch  the 
errors  going  through,  type  sizes,  type  faces,  position  of 
signature,  and  so  on.  Generally,  we  call  the  errors  to  their 

attention  once  or  twice;  that's  about  it. 
Caulke:  Let  me  just  comment  on  international  advertising, 
a  trend  I  see.  One  of  the  trends  we  have  been  observing  is 
that  many  companies  that  advertise  internationally  are 
taking  back  the  responsibility  for  advertising,  wherever  it 

was.  If  it  was  in  Europe  or  somewhere,  it's  coming  back 
here.  Marketing  guys  are  taking  it  over  back  here,  and  the 
ads  are  being  produced  over  here,  maybe  translated  over 
there  and  approved.  So  we  see  a  big  trend  in  communica- 

tions coming  back  to  the  United  States.  I  don't  know  if  any 
of  the  rest  of  you  see  that. 
Voice:  I  see  a  great  centralization  back  to  the  States,  with 
translation  services  in  the  country  usually. 
Voice:  We  do  all  typography-{inaudible).  We  try  to  cen- 

tralize, we  do  it  once  and  then  we  have  it  translated,  and  it's 
working  out  very  well.  (Inaudible) 
Voice:  With  a  centralized  agency  approach-is  there  some 

reason  you  don't  have  the  division  advertising  managers 
reporting  directly  to  you? 

Campbell:  Well,  we're  so  diversified,  we  have  so  many 
marketing  objectives,  marketing  programs  going  on,  and 
advertising  is  just  part  of  that  marketing  function.  It  has  to 

be  done  at  the  division  level.  There's  no  way  1  could 

approve  objectives  or  budgets.  On  the  quality  of  the 

advertising,  we  can  make  a  judgment,  and  say,  that's  not  a 
very  good  ad  or  the  typography  is  terrible,  or  the  art  work's 
bad  or  something  like  that.  But  it's  pretty  difficult  for  us  to 
understand  all  these  markets  as  intimately  as  the  divisional 

ad  man.  He's  got  to  have  that  responsibility  right  on  the line. 

Gaulke:  Let  me  just  comment  on  another  trend.  Maybe  it's 
wishful  thinking,  but  we  were  talking  to  some  of  the 
agency  account  guys  recently,  and  they  said  that  one  of  the 
things  they  perceived  last  year,  as  selling  costs  have  gone 
up  and  things  have  gotten  tough,  and  everything,  is  a 
greater  understanding  on  the  part  of  profit  center  manag- 

ers that  advertising  can,  in  fact,  make  a  greater  contribu- 

tion. They  thought  it  could.  I  bet  you  it's  wishful  thinking, 
but  it  seems  to  us  like  the  profit  center  managers  are  now 
seeing  communication  as  something  that  could  be  more 
helpful  to  them  than  they  thought  before. 

You  know,  in  the  old  days,  it  was  give  me  the  money 

and  I'll  add  three  more  salesmen.  Now  he  can't  do  that  as 
easily.  I  think  that's  an  interesting  trend  if  it  is,  in  fact,  true. 
Voice:  I  think  it's  true  when  you  do  good  advertising,  when 
you  recognize  that  it's  better  than  what  was  done  before. 
They  think,  maybe  this  isn't  a  bad  idea. 
Voice:  We  centralize  our  advertising,  we  don't  have  it  in 
divisions.  Particularly  overseas,  they  fight  you,  they  don't 
want  to  cooperate.  When  we  show  them  we  can  do  better 
advertising,  they  say,  this  is  not  a  bad  idea.  They  go  along 
with  it. 

"If  it's  lousy  advertising,  they  say,  who  needs 
you?  I  can  do  better.  I  control  my  own  fate, 

and  I'm  responsible  for  the  bottom  line.  The 
larger  a  company  gets,  the  more  diversified, 

the  tougher  a  fi^t  it  is." 
Voice:  If  it's  lousy  advertising,  they  say,  who  needs  you?  I 
can  do  better.  I  control  my  own  fate,  and  I'm  responsible for  the  bottom  line.  The  larger  a  company  gets,  the  more 
diversified,  the  tougher  a  fight  it  is. 
Campbell:  I  have  an  interesting  opportunity,  each  year. 
Our  division  managers,  the  fellows  running  the  operating 
divisions,  have  meetings,  and  they  invite  me  to  participate. 
Next  week,  1  am  going  to  a  chemical  group  meeting,  not 
only  to  present  my  corporate  program,  but  to  explain  it, 
answer  questions,  and  talk  to  them  about  how  they  can 
improve  their  programs. 

One  of  the  things  that  came  up  in  a  recent  machinery 
session  was  that  some  marketing  managers  seem  to  think 
their  objectives  and  their  five-year  plans  are  secret  and 
shouldn't  even  be  shown  to  the  advertising  manager.  And 
even  if  they  show  them  to  their  advertising  man,  they 
certainly  should  never  show  them  to  the  advertising 
agency. 

We  had  quite  a  discussion  about  this,  and  we  talked 
about  sharing  the  information  with  the  agency,  having  the 
agency  assist  them  in  the  development  of  their  objectives, 
having  the  agency  assist  them  in  the  development  of  their 
budget.  And  as  wS  started  to  get  into  the  discussion,  we 
had  a  division  manager  sitting  there  and  saying,  do  you 
guys  do  that  in  your  division?  The  answer  was,  hell,  yes,  we 

do  that.  How  do  you  expect  them  to  operate?  Well,  we've 
never  done  it.  Then  you  see  him  make  a  note. 

You  know,  we're  just  now  starting  to  get  that  kind  of 
communication  at  the  division  management  level.  Never 
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thought  about  it  before,  never  thought  that  was  very 
important. 
Voice:  We  operate  on  a  contract  fee  basis,  we  have  a 
contract  plan,  a  marketing  man,  and  so  on.  We  make  a 

presentation  to  the  divisions  and  say,  this  is  what  we're 
going  to  do  for  you  next.  Then  1  call  in  the  principals  of  the 
four  major  advertising  agencies— (inaudible).  We  say,  this 
is  what  we  are  going  to  be  doing  for  the  divisions  for  the 

year,  and  everybody's  in  the  room  and— 
(Inaudible  conversation.) 

Voice:  Does  the  agency  interface  with  your  department  or 
with  the  divisions? 

Voice:  With  my  department.  They  don't  go  to  the  divi- 
sions, except  the  ad  manager. 

Voice:  1  suspect  you  centralized  for  somewhat  the  same 
reasons  1  did,  that  is,  the  profit  center  manager  or  the 
division  is  generally  ignorant  about  the  professionalism  of 
communication.  Apparently,  you  and  I  have  seen  prob- 

lems. I'm  curious,  is  that  the  reason  you've  done  this? Voice:  Yes 
Voice:  My  company  has  been  in  business  118  years  and  you 

don't  change  everything  overnight.  I  think,  by  good  exam- 
ple, as  we  go  along,  we've  done  the  same  thing  as  you.  The reasons  we  went  into  it  were  greater  control,  lack  of 

duplication,  and  frankly,  with  a  company  like  mine— we 

haven't  started  our  corporate  advertising  for  this  June— we have  found  that  in  order  to  centralize  in  one  location,  we 
have  to  have  more  professional  people.  If  you  leave  it  to  the 
marketing  divisions,  they  have  someone  who  normally  is  a 

salesman  come  over  and,  all  of  a  sudden,  he's  the  advertis- 
ing manager,  with  no  professional  expertise. 

Caulke:  You  know,  one  of  the  thmgs  I  was  thinking  about 
was  the  fact  that  we  are,  you  know,  very  concerned  about 
honesty  and  straightforwardness  in  corporate  advertising, 

but  I'm  afraid  that  when  it  gets  into  product  advertising, sometimes  we  lose  control  of  that  when  we  talk  to  sales 
managers  who  are  more  enthusiastic  about  their  product 

than  perhaps  they  should  be.  That's  the  next  level  that 
we're  going  to  have  to  all  look  at  and  straighten  out, 
because  if  you  look  at  a  lot  of  advertising  in  some  of  the 
vertical  publications,  boy,  there  are  a  lot  of  claims  that  one 
of  these  days  are  going  to  be  looked  at. 
Voice:  We  have  legal  review  for  an  ad,  and  we  have  to  have 
a  signature.  With  the  proliferation  of  liability  law  and 
interpretations  every  year,  an  ad  has  to  have  legal  and 
research  approval. 
Voice:  Many  companies  have  their  own  legal  staff,  as 
would  be  true  of  your  company,  and  that  clearance  is 
made.  Now,  if  the  ad  comes  in  and  some  question  is  raised, 
the  corporate  head  may  go  beyond  the  lawyer  for  his 

division,  but  for  the  most  part,  m  my  experience,  that's  the 
way  most  companies  operate. 

Voice:  That's  all  consumer  advertising.  It  has  to  be 
approved,  to  have  legal  approval,  both  at  the  divisional  and 

at  the  corporate  level,  but  I  don't  think  that  applies  to industrial. 

Voice:  You  mentioned  in  your  book  about  the  head-on 
type  of  advertising.  Are  you  doing  anything  about  it? 

Campbell:  We  don't  go  so  far  as  the  automobile  compa- 
nies, put  in  competitor's  products  and  then  do  compari- 
sons. What  we  try  to  encourage  ad  managers  to  do  is  to 

look  for  our  product  differences  and  promote  them.  To  do 

that,  they've  got  to  understand  the  competition.  So  we  try 
to  watch  our  competition's  advertising,  press  releases,  or 
whatever,  in  each  marketing  area,  and  then  in  our  own 
programs  try  to  talk  about  our  pluses  and  our  selling 

points. 
Voice:  Does  your  president  approve  every  one  of  your 
corporate  ads,  or  do  you  have  power  of  attorney? 
Campbell:  No,  I  have  power  of  attorney,  but  he  wants  to 
see  them.  I  always  send  him  an  advance  proof  of  every  ad. 
We  present  the  whole  program  to  what  we  call  a  manage- 

ment committee,  about  eight  people.  About  three  on  there 
are  really  concerned— our  president,  our  executive  vice 
president  for  marketing  and  our  vice  president  for  inter- 

national business.  They  are  the  most  concerned.  They  are 
more  concerned  than  the  secretary-treasurer  or  controller. 
And  so  they  see  the  entire  program.  Then  we  have  to 
prepare  specific  ads,  and  we  have  to  rely  on  division 
recommendations,  division  approval,  or  approval  of  any 
divisions  that  are  in  that  market.  When  we  get  our  first 
proof  back  from  the  agency,  I  usually  send  it  to  the 
executive  vice  president  for  marketing  and  the  president, 

and  say,  "Here  is  our  next  ad  in  the  series.  Its  first 
appearance  will  be  in  fortune  on  May  2nd,"  or  something like  that. 

They  like  to  know  what  is  happening,  and  occasionally 

they'll  get  a  phone  call  from  somebody,  I  just  saw  your  new 
ad  on  such  and  such,  and  they  don't  like  to  be  surprised. 
Voice:   I   don't   think   I   caught  the   full  strength   of  the 
international  corporate  program.  You  mentioned  Western 

Europe.  Surely,  it's  broader  than  that. 
Campbell:  Yes,  Western  Europe,  Mideast,  Latin  America, 
Canada,  and  Brazil.  We  were  doing  some  in  the  Far  East, 

but  we're  not  doing  it  this  year. 
Voice:  And  the  seven  languages- 
Campbell:  We  run  in  English,  French,  Portuguese,  Ger- 

man, Italian,  Spanish,  Arabic,  and  Parsi. 
Voice:   How   many  companies  translate   their  annual 

reports? Voice:  We  do,  but  in  digest  form,  because  when  you  send  a 

digest  report,  you  don't  have  to  include  everything 
required  in  your  official  report. 
Voice:  Anybody  else? 
Voice:  Yes,  we  do.  We  did  Japanese  a  couple  of  years.  We 

gave  it  up  because  we  couldn't  afford  it.  It  looked  as  though 
we  weren't  going  to  list  on  the  Japanese  Exchange.  We  do 
German,  French,  and  Italian,  but  we're  getting  out  of  Italy. 
Voice:  We  keep  hearing  that  English  is  becoming  the 
international  language  of  business,  but  I  guess  sometimes 
we  have  to  question  it.  But  it  does  seem,  no  matter  where 
you  go,  wherever  you  travel,  you  are  able  to  get  by  with 

English. Voice:  Yes,  but  with  journalists  and  so  on,  you  will  often  be 
surprised.  You  really  have  to  watch. 
Voice:  I  noticed  in  a  little  clip  the  other  day  that  in  France, 
now,  Frenchmen  misusing  Anglo-French  words  are  fined 
$35  per  person,  per  use. 
Voice:  We  had  a  rather  interesting  situation  where  all  the 
people  in  Shell  International  met  and  discussed  with  our 
agencies,  from  an  international  standpoint,  advertising 

generally.  Very  few  people  at  the  meeting  didn't  use English.  There  was  very  little  translation  involved. 
We  had  another  meeting  whj?re  we  talked  about  the 

international  scope,  and  again  used  the  universal  language. 
The  conclusion  I  drew  from  that  is  that  really  translation 
isn't  that  much  of  a  necessity. 
Voice:  On  the  other  hand,  I  got  an  ad  back  from  Japan,  a 

pilot  campaign,  one  ad— and  the  local  gentleman  over  there 
had  it  translated,  put  it  through  a  process,  and  there  were 
forty-one  errors  in  the  copy.  I  suspect  that  agency  is  right. 
So  it's  awfully  hard  to  have  any  foolproof  system. 
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Voice:  When  people  ask  for  directions,  they  always  use 
French,  even  though  English  was  spoken  at  the  conference: 
Voice:  Is  it  a  practice  to  have  something  translated  into  a 
foreign  language  and  then  retranslated  back  to  English? 
Voice:  You  would  sure  get  some  surprises. 

Campbell:  1  spoke  about  a  little  book  we  called  "The 
Company  We  Keep."  It's  just  a  little  folder  a  salesman  can 
carry  in  his  pocket,  telling  about  our  company  and  our 
product  line  and  divisions.  But  the  chairman  was  going  to 
China.  He  was  invited,  not  as  a  part  of  a  group,  by  the 
Chinese  government.  Just  he  and  his  wife  and  our  vice 
president  for  international  business  and  his  wife  were 

going. 
He  said,  what  can  1  take  with  me?  You  know,  he  was 

going  to  leave  like  in  twenty  days.  So  we  got  a  couple  of 
films  we  had,  and  we  had  Chinese  sound  tracks  put  on 
them.  They  were  in  cassette  form.  We  bought  a  Fairchild 
projector,  50  cycle  current,  the  whole  bit,  and  then  he 
decided  that  this  little  thing  would  be  kind  of  good. 

Marsteller's  Chicago  office  has  a  guy  in  Hong  Kong,  and  he 
said,  send  me  the  English,  we  can  do  the  translation,  we'll 
get  it  to  you  in  Hong  Kong  and  have  it  ready  for  ygu.  When 

they  come  to  Tokyo,  we'll  hand  it  to  them  and  they  can 
carry  it  in.  This  will  be  a  great  thing  to  hand  out. 

So  we  did  that,  it  was  all  done  in  Chinese,  and  of  course 

nobody  could  proof  it,  1  sure  couldn't.  They  had  made  the 
trip,  and  they  used  it,  and  it  was  very  successful. 

One  day,  I  got  a  letter  with  one  of  these  attached  to  it.  It 
came  from  supposedly  a  Chinese  employee  of  ours,  who 
said  there  were  some  very  anti-Mao  statements  in  the  text 

of  this,  and  he  hoped  we  didn't  use  it  as  a  company.  He  was 
surprised  that  our  chairman  would  be  handing  out  things 
in  China  that  were  anti-Mao. 

Caulke:  You  can  imagine  Al's  panic. 
Campbell:  I  called  Marsteller  and  you  can  imagine— 
Gaulke:  Calmly,  you  know,  he  calmly  called. 
Campbell:  When  they  sent  it  back,  it  was  retranslated,  and 
the  only  thing  they  could  conclude  was  that  there  were 
some  pro-business  statements  in  there  which  I  guess  could 
have  been  conceived  by  someone  to  be  against  the  Chinese 
philosophy  of  the  people.  And  we  talked  about  industry 
doing  certain  things.  But  that  was  the  only  thing  we  could 
find.  We  went  through  one  heck  of  a  lot  of  trouble  to  check 
and  recheck.  We  sent  it  to  Washington,  had  the  Chinese 
Embassy  go  over  it,  retranslate  it  for  us.  We  never  could 
find  the  trouble. 

We  never  could  find  the  employee,  and  yet  it  was 
written  on  our  company  stationery,  and  had  initials  down 
at  the  bottom,  as  if  like  a  secretary  had  typed  it  We  went 
back  to  the  division  and  there  were  no  secretaries  with 
those  initials.  No  one  knew  what  happened. 

Voice:  It  wasn't  the  old  style  Chinese,  was  it? 
Campbell:  No,  no,  this  was  modern.  This  happened  last 

year. Voice:  When  did  they  make  the  trip  to  China? 
Campbell:  Last  year. 

Voice:  I'm  trying  to  be  specific  because  we  did  this  in  June. 
We  had  Marsteller  do  the  translation.  iLaughter)  I  didn't 
have  any  problems,  but  the  Chinese  told  us  that  for  a 
twenty  minute  film,  this  was  the  first  time  an  American 
company  had  taken  the  time  to  translate  a  film  into  their 
language,  and  they  said,  very  enthusiastically,  we  want  to 
study  your  film.  Our  people  took  it  as  a  compliment.  They 
really  wanted  to  screen  it,  and  screen  it  to  death. 

I  was  just  wondering  if  they're  pulling  our  leg  by 
saying  it  was  the  first  time- 

Campbell:  The  trip  was  in  July  of  last  year 

Caulke:  They're  going  to  have  a  U.S.  film  festival  over 
there.  They're  collecting  entries. 
Voice:  -1974,  this  was  late  in  1974. 

Voice:  Maybe  we're  talking  to  different  groups.  It's  a  big 
country.  There  are  not  many  parts  that  are  dealing  with 
American  companies. 

Voice:  That's  true. 
Voice:  I'd  appreciate  some  more  discussion  on  translation. 
Do  you  centralize  it,  generally?  Did  you  centralize  that 
year?  Have  you  found  out  about  the  various  countries? 
What  do  you  do  about  Russia? 
Voice:  We  have  done  some  brochures  in  Russian  that  we 
have  had  translated  here. 

Voice:  There's  a  company  in  New  York— I'll  send  you  the 
name,  if  you'd  like— that  purports  to  specialize  in  any language. 
Voice:  I  want  to  be  even  more  specific,  because  there  are  a 
lot  of  them  that  claim  to  be  specialists  and  what  you  get 
back  is  terrible. 
Gaulke:  The  only  foolproof  way  to  do  it— let  me  tell  you  the 
way  we  do  it.  We  send  the  copy  to  our  office  over  there,  in 
whatever  country,  and  it  is  translated,  read  by  the  executive 
representive  of  the  company  there,  to  make  sure,  and  then 

it's  brought  back  here,  and  then  it  goes  back  out  again. 
That's  the  only  foolproof  way,  we've  found. 

You  still  get  into  arguments,  but  you  see,  one  of  the 

problems  about  Russian,  for  example,  is  there  aren't  many 
Russians  moving  back  and  forth,  in  and  out  of  Russia, 

"...I  think  more  and  more  advertisers  are 
buying  companies  and  not  products,  and 

that's  the  way  to  go,  that's  the  next  logical 
step,  now,  to  do  the  competency  campaign 
and  only  let  the  divisions  do  the  product  ad- 

vertising when  there's  something  new  or 

unique." 
fairly  regularly,  and  languages  do  change.  So  that's  why 
you  run  into  problems  like  that. 
Voice:  Reference  was  made  here  to  translation  into  Arabic. 
There  are  so  many  different  forms  of  Arabic.  We  were 

sending  many  of  our  ads  to  Beirut  to  get  Arabic  transla- 
tions. When  we  were  dealing  with  Saudi  Arabians,  they 

were  enraged  at  the  translations  that  came  out  of  Beirut. 
Voice:  Our  problem  is  technical  language,  which  is  a  great 
problem  anyplace. 
Voice:  As  advertisers,  we  know  phraseology  can  be  inter- 

preted in  different  ways.  We  ran  an  ad  in  that  special 

Arabic  edition  of  Forbes  last  year,  and  we  didn't  get  very much— (Inaudible) 

Caulke:  Apparently,  neither  did  the  magazine.  The  edito- 
rial translation  was  not  very  good,  I  heard. 

Campbell:  We  had  a  meeting  in  New  York  about  a  year 
ago,  at  AMA.  Several  of  you  were  there.  These  were  both 
international  advertising  managers  and  corporate  adver- 

tising managers  yvho  had  international  responsibility. 
There  were  about  as  many  as  there  are  around  this  table, 
and  we  all  sat  and  talked  about  our  programs,  and  media 
and  agencies  and  whatever  else  we  wanted  to  talk  about. 
The  one  subject  that  kept  coming  up  over  and  over,  the 
biggest  hassle  everybody  had,  was  translation.  No  matter 

what  system  they've  used,  sooner  or  later  the  translations 
come  back  to  haunt  you,  and  nobody  had  any  real  fix  on 
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the  thing. 

Voice:  Al,  now  that  you're  three  years  into  what  you  call 
areas  of  competence,  what's  your  evaluation  of  that,  and 
Ray,  what  do  you  feel  in  terms  of  it  being  sort  of  a  trend?  Do 

you  find  that  this  is  a  better  way  to  go?  It's  certainly  more 
simplistic  in  your  advertising  work.  Everybody  here  felt, 
seeing  those  ads,  that  the  FMC  identity  was  really  in  the 
right  juxtaposition,  but  the  copy  points  have  had  a  lot  of 

other  problems.  Do  you  feel  that  that's  worked  well  for 

you? Campbell:  Yes.  We  have  several  things  going  against  us 

We  have  initials  for  a  name.  Thy  don't  make  a  word.  They 
can  be  confused  with  Ford  Motor  Company  or  anybody 
else. 

The  only  thing  we  have  that's  distinctive  is  the  shape  of 
our  mark.  The  name  is  FMC  Corporation,  and  if  a  person 
wants  to  know  what  it  stands  for,  we  have  to  go  back  to 
Food  Machinery  and  Food  Machinery  and  Chemical  Cor- 

poration and  so  forth. 
Ever  since  the  company  was  founded,  we  have  had 

diversified  operations.  They  were  all  profit  centers  and 
they  operated  as  separate  companies.  We  had  as  many  as 
twenty-eight  of  those  doing  business  as  John  Bean,  Niagara 
Chemical,  and  so  forth.  They  promoted  those  names  and 

promoted  them  heavily,  but  we  didn't  have  the  impact  of 
doing  everything  as  FMC. 

When  we  did  our  study,  we  debated  whether  to  keep 

names  like  Link-Belt"  which  was  a  well-known  corpora- 
tion in  the  Middle  West,  and  it  was  decided  that  as  long  as 

those  were  old  company  names,  historical  names,  they 
would  continue  to  run  head-on  into  FMC.  So  if  we  were 
going  to  use  FMC,  if  we  wanted  to  establish  FMC,  we  had 
to  relegate  those  to  brand  names  for  products  and  then 

phase  them  out.  We're  in  that  process  now,  and  believe  me, 
it's  not  been  easy  If  they  tell  you  how  easy  all  these  name 
change  things  are,  that's  a  lot  of  bull. 
Voice:  Did  you  set  a  time  limit  for  making  these  changes? 
Campbell:  Yes  Originally,  we  set  a  five  year  time  limit  on 
it,  and  only  recently  our  management  has  agreed  to  extend 
that  for  a  short  period,  which  has  not  been  defined  We 
review  these  names  every  six  months,  and  the  historical 

brand  names  are  the  ones  we  are  going  to  phase  out.  Now,  it 

may  be  that  "Link-Belt  "  will  end  up  as  a  brand  for  chain, 
which  is  originaly  what  it  was.  It  was  a  type  of  chain,  and 

we  still  make  chain,  and  we  still  make  "Link-Belt"  chain. 
When  you  try  to  talk  about  "Link-Belt"  engineering, 

there  isn't  any  such  thing.  It's  FMC  engineering.  When  you 
try  to  talk  about  "Link-Belt"  research,  there  isn't  any, 
anymore.  Any  yet  the  people— that's  the  hardest— the people  who  worked  for  that  company  for  fifty  years  or 
thirty  years  or  twenty  years  feel  that  those  names  are  so 
well  known  they  cant  be  changed.  We  feel  they  can. 
Voice:  Do  you  put  FMC  on  your  products? 

Campbell:  Most  of  them.  We're  changing  over  to  FMC.  In 
the  case  of  "Link-Belt, "  on  the  chain,  it  still  says,  "Link- 

Belt  " 

We  have  taken  all  of  the  fancy  styles  of  lettering  out  of 

all  of  our  brand  names,  and  we've  put  them  in  Helvetica 
type  so  that  FMC  becomes  the  mark  and  "Link-Belt" becomes  just  a  word.  The  word  has  to  be  followed  by  the 
generic  description  of  the  product  in  print,  and  used  as  a 
true  brand  name.  They  have  to  say  FMC  engineering  or 

FMC,  the  company,  but  they  can  say  "Link-Belt  "  chain.  We 
are  changing  others  over,  and  1  expect  most  of  it  will  be 
done  by  1980. 

Gauike:  In  terms  of  communication,  1  think  it's  a  very 
helpful  thing,  except  we  have  to  take  one  more  step.  The 
competency  philosophy  helps  you  put  together  small 
divisions,  like  FMC  packaging,  for  example,  where  one 
group  makes  cellophane  and  another  one  makes 
machinery,  and  another  one  makes  this  and  that.  What  it 

permits  you  to  do,  but  what  we  haven't  done  yet,  is  to  do 
competency  campaigns,  where  you  can  put  some  of  this 

together  I  think  you"re  starting  in  mining,  aren"t  you? 
Campbell:  Yes 
Gauike:  And  that  would  be  terrific,  because  I  think  more 

and  more  advertisers  are  buying  companies  and  not  prod- 

ucts, and  that"s  the  way  to  go,  that's  the  next  logical  step, 
now,  to  do  the  competency  campaigns  and  only  let  the 

divisions  do  the  product  advertising  when  there's  some- thing new  or  unique. 
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Workshop  Sessi€m:  Groi^  B 
Moderator:  Robert  P.  Zabel 

President,  N  W  Ayer  A BH  International 

Presenter:  Dan  Provost 

Director  of  Corporate  Communications,  Liggett  Group 

Provost:  I  wish  I  had  known  about  Bob  Zabel's  talk  before  I 
came.  I  would  have  brought  a  copy  of  the  new  code  of 

ethics  that  we've  published  at  our  company.  It  covers  just 
about  everything  from  kickbacks  to  EEO  procedures,  to 
political  contributions,  to  timely  disclosure,  etc.  And  every 
employee  is  required  to  have  one  in  his  possession,  and  to 
read  it  and  understand  it,  and  to  sign  a  card  once  a  year 
indicating  that  he  has  read  it.  And  of  course,  when  he  signs 

that  card,  he's  putting  himself  on  record  that  he  has  read  it, 
and  if  he  deviates  from  the  norm  after  that,  he's  in  serious 
trouble  with  the  management  of  the  company. 

Another  thing  we  did  this  year,  which  is  somewhat 
related  to  your  talk:  We  put  our  company  philosophy  on 

our  annual  report  cover.  It  hasn't  been  out  very  long,  but  so 
far  the  remarks  have  been  good,  and  of  course  I'm  anxious 
to  see  how  it  lives  through  the  year. 

I'm  just  going  to  ramble  about  what's  happened  to  my 
company  and  myself  in  the  last  six  years  or  so,  in  the  whole 
area  of  corporate  communication. 

Starting  back  in  1969,  a  group  of  executives  from  a 
company  that  was  slightly  bigger  than  ours  approached  us, 
and  we  interpreted  their  visit  as  a  raid.  It  turned  out  to  be  a 
real  starting  point  for  us,  because  many  of  the  things  that 
we  had  talked  about  and  planned  and  even  budgeted  for 
years  were  always  left  on  the  shelf;  they  never  got  off  the 
ground.  These  included  a  better  general  PR  program,  with 
a  program  for  security  analysts,  a  corporate  advertising 
program,  a  corporate  identification  program,  and  eventu- 

ally the  writing  of  a  "defense"  manual. 
Prior  to  that  time,  we  were  very  product  oriented  and 

promotion  of  the  company  was  unimportant.  We  had  a 
very  heavy  product  advertising  program  and  a  heavy 
product  publicity  program. 

As  a  result  of  this  situation,  we  immediately  started  to 
do  a  lot  of  things.  We  retained  Friedlich,  Fearon  &  Stroh- 
meier  and  asked  them  to  come  over  and  talk,  and  we 
started  to  plan  an  advertising  program.  Much  of  the  plan 
was  already  on  paper,  because  we  discussed  it  prior  to  this. 
Friedlich  came  up  with  a  unique  creative  approach  which 
got  us  off  the  ground,  and  it  did  very  well  by  all  meas- 

urements. We  started  a  long-term  research  study  with  the 
Wall  Street  journal,  mailing  questionnaires  to  2,000  sub- 

scribers, and  we've  made  that  study  every  year  since, 
measuring  a  number  of  corporate  characteristics,  to  see  if 
we  were  on  target.  We  did  very  well  the  first  two  years  with 
this  program.  We  received  a  lot  of  attention  from  the  press. 

We  had  arguments  about  what  was  humorous  and 

what  wasn't,  and  you  hoped  that  something  would  be 
humorous  to  everybody.  I  thought  before  that  time,  during 
that  time,  and  since  that  time,  that  the  use  of  humor  is 

dangerous.  It's  a  difficult  thing  to  do,  because  what's  funny 
to  one  person  is  not  very  funny  to  another,  and  of  course 
our  audience  was  very  special.  We  were  going  after  the 
financial  audience  in  the  financial  publications. 

We  had  arguments  as  to  whether  or  not  we  should  have 
three,  four,  or  five  vignettes  in  each  one  of  these  ads.  The 

headline,  "Myers  and  Liggett?,"  was  a  good  device  because 
it  attracted  attention  immediately.  It  distorted  the  company 

name,  and  you  couldn't  avoid  looking  at  it,  and  it  was 
memorable.  It  was  easy  to  remember,  and  all  we  were 
doing  was  turning  the  company  name  around  with  a 
question,  and  then  answering  the  question.  Of  course,  the 
whole  point  was  that  Liggett  &  Myers  was  not  Liggett  & 

Myers  anymore. 
This  was  a  year  later,  the  end  of  the  year,  with  the  same 

approach,  only  this  time  we're  talking  about  end-of-year results. 

Voice:  What  year  was  that? 
Provost:  That  was  197L 
Voice:  Where  was  it  running? 
Provost:  This  was  running  in  Forbes,  Fortune,  the  Wall  Street 

Journal  Barron's,  The  New  York  Times,  and  others. This  is  some  of  the  good  press  we  got  on  this  program. 
We  received  a  lot  of  attention  from  the  press.  Winning 
awards  is  not  the  end-all  of  any  advertising,  but  this  was 
fun,  it  made  us  feel  good,  and  we  received  a  number  of 
accolades  based  on  this.  This  was  the  summary  of  our 
advertising,  which  was  discussed  at  length  at  the  first 
Fortune  meeting  five  years  ago.  1  was  scheduled  to  be  there, 

but  1  wasn't.  If  I  had  known  about  this,  I  would  have  been there! 
As  I  said  earlier,  one  of  the  things  we  decided  to  do  was 

to  do  something  about  the  security  analysts.  We  formed  a 
team  which  consisted  of  the  president  of  the  tobacco 
company,  the  corporate  vice  president  of  marketing,  the 
chief  financial  officer,  and  myself,  and  we  designed  a 
program  to  inform  the  analysts.  We  traveled  around  the 
United  States  and  appeared  before  important  analyst 
groups  to  make  our  presentation. 

A  year  later,  we  had  a  financial  setback  which  severely 
damaged  our  credibility,  and  it  took  a  long  time  to  rebuild 
it  after  that. 

Management  agreed  to  continue  our  analyst  program. 
And  we  continued  our  corporate  advertising,  but 
obviously  we  did  not  continue  what  you  just  saw  because  it 
was  humorous,  and  now  we  had  a  more  serious  problem. 

So,  what  we  did  was  to  take  the  one  thing  we  had  that 
was  working,  and  that  was  the  fact  that  sales  were  higher. 
In  other  words,  we  had  good  brands  in  growth  industries 
that  were  doing  quite  well.  So,  we  concentrated  our  efforts 
in  that  area,  and  we  came  up  with  a  new  campaign  that  was 

a  bridge  from  the  original  one.  We  said:  "What's  up  at 
Myers  and  Liggett?,"  and  talked  in  each  case  about  what 
was  happening  to  the  sales  of  our  leading  brands,  the  home 
cleaning  products,  J&B  Scotch,  Alpo,  and  so  forth.  This 
was  the  introductory  ad,  two  pages,  in  color,  in  the  major 
books  we  mentioned  a  minute  ago.  And  then  we  continued 
through  the  year  with  single  pages  in  black  and  white. 
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There  were  a  lot  of  other  ads  which  I  don't  have  here, 
but  these  are  some  of  the  experimental  ones  that  were 
never  used.  The  idea  was  always  to  dramatize  the  word 
"up." 
Voice:  Were  there  any  research  results  on  whether  the 
financial  community  finally  understood  this  diversifica- 

tion; was  there  some  reaction? 

Provost:  Yes.  I'm  going  to  get  into  that  a  little  later.  I'm 
going  to  interrupt  myself  now  to  explain  that  one  of  the 
things  we  decided  on  in  our  original  program,  was  to  do 
something  about  our  company  name.  We  had  changed  the 
company  name  from  Liggett  &  Myers  Tobacco  Company 

to  Liggett  &  Myers  Incorporated,  which  didn't  mean  much 
to  the  public  or  even  to  our  own  people,  except  that  we 
took  tobacco  out  of  the  name. 

We  went  through  a  tremendous  exercise  in  company 
names.  First,  we  used  Friedlich  to  do  it  for  us.  We  spent  a 
modest  amount  of  money,  and  we  did  not  come  up  with  a 
solution.  We  had  a  tremendous  hang-up,  and  that  was  that 
Liggett  &  Myers  was  referred  to  by  the  press,  by  our  trade, 
by  our  stockholders,  by  our  employees,  as  L&M,  although 
L&M,  the  company,  was  not  generally  known  by  the 
public  at  large. 

So  we  had  many  exercises  in  futility,  trying  to  figure 
out  how  to  use  L&M,  but  make  it  different  from  the 
cigarette.  No  matter  what  we  did,  there  was  no  way  to  get 
away  from  the  L&M  cigarette.  The  cigarette  had  millions 
and  millions  of  dollars  invested  in  it  for  more  than  twenty 
years,  and  it  is  still  a  major  brand. 

The  eventual  program  that  the  agency  recommended 
was  a  good-looking  program  It  was  very  similar  to  IBM, 
maybe  because  the  man  who  supervised  it  at  the  agency 
did  likewise  at  IBM,  before  he  went  to  the  agency.  It  was 

too  industrial  for  us.  We're  not  an  industrial  company.  It 
was  a  beautiful  program,  but  it  was  she'ved. 

"In  1973,  our  new  management  wanted  a  new 
approach  to  corporate  identification.  So  we 
gave  it  very  high  priority,  and  we  did  a  great 
deal  of  work  and  research,  and  came  up  with 
hundreds  of  versions  of  what  we  might  do 

with  Liggett.  We  did  it  all  in-house.  We  didn't 
go  outside.  And  eventually  we  came  up  with 

Liggett  Group,..." 
In  1P73,  our  new  management  wanted  a  new  approach 

to  corporate  identification.  So  we  gave  it  very  high  priority, 
and  we  did  a  great  deal  of  work  and  research,  and  came  up 
with  hundreds  of  versions  of  what  we  might  do  with 

Liggett.  We  did  It  all  in-house.  We  didn't  go  outside.  And 
eventually  we  came  up  with  Liggett  Group,  which  worked 
very  nicely  graphically  and  phonically,  and  I  think  the 
main  thing  we  liked  about  it  was  that  It  was  unique. 

One  of  the  things  that  helped  tip  the  scales:  we  looked 

at  everybody  else's  name,  and  we  found  that  words  like 
corporation  and  company  and  international  and  limited, 
etc.,  etc.,  were  like  Smith  and  Jones  and  Brown  in  the 
telephone  directory,  and  if  we  were  going  to  have  one  word 
or  two  words  or  three  words,  whatever,  we  wanted  those 
words  to  be  functional,  to  be  working  for  us.  And,  on  a 

tabulation  of  these  words,  "group"  was  on  the  bottom  of 
the  scale.  There  were  fewer  "group's"  in  the  United  States 
than  anything  else,  so  "group"  became  a  pretty  good  word, 
because  It  was  unique  and  it  fit  nicely  with  Liggett.  Also  it 

gave  us  a  group  of  companies,  which  fit  nicely  with  our 

slogan,  "The  companies  of  your  pleasure." 
Next,  we  put  together  a  manual  and  told  everybody 

from  the  start  that  we  didn't  expect  them  to  go  out  and 
spend  major  money,  like  some  other  companies,  to  change 
our  name  overnight,  but  that  we  were  going  to  do  it 
gradually  over  a  period  of  time,  without  spending  a  lot  of 
money.  In  terms  of  stationery,  business  forms,  etc.,  we  were 
going  to  use  inventories  until  they  were  depleted,  and  then 
order  new  ones.  In  terms  of  signage  and  more  expensive 
things,  we  would  plan  changes  ahead  of  time,  and  do  it 
over  a  period  of  a  year  or  two.  We  have  made  good  progress 
but  are  still  a  long  way  from  our  goals.  We  have  certain 
companies  that  are  difficult  to  move  and  negative  for 
different  reasons. 

One  of  the  things  we  decided  was  that  we  would 
concentrate  on  this  new  name  and  nothing  else  in  our 
corporate  advertising  for  one  year.  We  developed  one  ad 
and  ran  that  ad  for  the  entire  year. 

We  built  a  model  of  the  new  logo  to  get  a  three-dimen- 
sional effect.  At  the  same  time,  we  built  a  real  neon  sign  of 

"Liggett  Group"  about  five  feet  wide  and  two  feet  high. The model  was  built  as  an  alternative  in  the  event  that  the  neon 

sign  did  not  work.  We  did  have  a  lot  of  problems  with  it.  It 

was  difficult  trying  to  get  the  engraver's  plates  right.  There 
was  more  dot  etching  on  that  ad  than  any  other  1  was 
involved  with  prior  to  that  time.  At  one  point,  the  engraver 

said,  "If  you  dot  etch  some  more  tonight,  there  will  be  no  ad 

there  tomorrow." Again,  we  got  good  press  on  our  program.  This  hap- 

pens to  be  one  of  my  favorites.  If  I'd  written  it  myself,  it 
couldn't  be  stated  any  better.  This  is  from  Forbes  'More 
often  than  not,  the  upshot  of  lengthy,  elaborate,  costly 
studies  for  companies  to  arrive  at  new  names  and/or 
trademarks,  is  a  giant  step  backward.  Sometimes  a  near 
total  loss  of  identity,  a  long  held  place  In  the  sight  and  the 
mind,  of  a  new  no  place,  nowhere,  in  any  marketplace,  in 

anyone's  mind.  Like  Esmark,  whose  Swift  and  Company 
had  a  great  name  and  reputation,  even  if  for  too  long,  too 
small  a  bottom  line.  Instead  of  just  refurbishing  a  great 
name  like  turning  earnings  around  and  adding  viable  new 
products,  which  present  management  has  done  to  a  degree, 

they  mistakenly  drop  a  great  name.  I  hope  they'll  Swiftly reverse  that  foolishness. 

"Far  and  away  the  best  new  logo  I've  seen  is  Liggett  & 
Myers  emerging  as  Liggett  Group,  with  the  lettering  set  so 
that  the  two  words  make  the  point  twice.  Seeing  this,  one 
wonders  why  so  few  major  multlfaceted  companies  use 

that  great  descriptive  but  noncommittal  word  'group.'  The British  have  used  it  for  years.  It  has  not  only  untarnished 

connotations  but,  in  all  its  simplicity,  glamor  as  well." 
A  year  later,  after  this  ad  had  run  for  the  better  part  of  a 

year,  Adverlmng  Age  did  a  roundup  on  corporate  advertis- 
ing and  corporate  identification  and  criticized  just  about 

everybody  but  ourselves.  There's  one  paragraph  I'll 
Indulge  In. 

"A  really  innovative  introduction  of  a  new  identifica- 
tion system  was  pulled  off  by  the  Liggett  Group.  The 

graphic  trick  of  using  the  letter  'G'  In  a  contrasting  color  for 
both  words  Is  not  only  effective  and  memorable,  but  the 
announcement  campaign  presented  the  new  mark— and 
the  corporation— in  an  original  and  special  way.  In  our 

opinion,  the  very  freshness  of  Liggett's  approach  has 
helped  Increase  awareness  of  the  company's  scope,  and  as 
a  a  result  reinforced  its  own  over-all  communications 

effort." 
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This  is  the  Fortune  Adverbatim  Study  remarks,  as  a 
result  of  the  full  color  announcement  ad  on  the  new 
company  name  tl\at  ran  for  a  year.  These  people  are  pretty 
much  saying  what  we  wanted  them  to  say,  that  the 

company  is  progressive  and  that  it's  not  just  tobacco 
anymore. 
Voice:  Was  it  all  done  in  full  color? 
Provost:  No,  it  was  not.  It  had  to  be  black  and  white  in  the 
Wall  Street  journal  and  the  New  York  Times.  I  think  this  ad 
was  fairly  effective.  The  idea  was  to  make  it  something  a 
little  unusual,  a  little  bit  different  than  just  putting  a  logo  in 
an  ad.  We  put  it  up  in  the  proverbial  lights,  so  to  speak. 

And  that  brings  me  up  to  our  present  campaign.  We 
had  run  the  new  company  name  ad  for  a  year,  but  we  had 
not  finished  our  job  of  gaining  awareness  of  the  name 
change.  We  decided  to  get  back  to  our  original  problem  of 
selling  diversification,  and  we  decided  this  time  not  to  do 

what  we  had  done  before.  We  weren't  going  to  show 
multi-brands  in  every  ad,  and  have  everybody  remember 
none  of  them.  We  had  made  good  progress  in  terms  of 

research,  which  I'll  go  into  later,  but  there  was  still  plenty  of 
room  for  improvement. 

Also,  as  you  might  imagine,  the  research  showed  that 
we  suffered  quite  a  bit  for  a  year  or  two  after  we  had  our 
financial  problem  in  1972.  We  decided  that  we  would  now 
use  only  one  brand  in  an  ad,  instead  of  many,  and  this,  of 

course,  presented  a  problem,  because  we  don't  have  that 
kind  of  budget.  We  didn't  have  enough  money  to  use  one 
brand  at  a  time  and  really  make  an  impression,  and 

furthermore,  we  figured  if  we  kept  it  simple,  we  didn't  have 
to  use  large  space,  and  that  we  could  make  something 
visible  and  memorable  in  small  space. 

To  make  a  long  story  short,  we  came  up  with  small 
units  which  we  put  in  the  financial  sections  of  the  Wall 

Street  journal  and  the  New  York  Times,  where  you  don't  have 
too  much  competition  in  terms  of  attractive  advertising.  If 
you  put  something  there  that  looks  pretty  good,  it  turns  out 
to  be  about  the  only  thing  there. 

And  meanwhile,  we  would  take  the  same  ad  and  make 
it  a  third  of  a  page  in  the  magazines,  and  run  on  three 
consecutive  spreads.  We  ran  these  all  last  year,  and  again, 

we  had  good  "Starches,"  and  we  had  good  Fortune  research, 
and  we  had  good  results  with  our  Wall  Street  journal 
research,  which  now  has  been  conducted  every  year  for  six 

years. 
We've  had  arguments  from  some  of  our  people,  and  we 

listen  to  them,  and  we  talk  to  them,  and  we  explain  to  them 

what  we're  doing.  We're  not  selling  products.  There's  not  a 
single  word  of  copy  in  these  ads— the  entire  copy  in  the  ad 

is  the  headline,  "Liggett  is";  there's  nothing  else.The  copy 
block  you  see  down  below  is  nothing  but  a  listing  of  our 

most  prominent  brands.  We've  done  fourteen  of  these  ads, 
and  we  have  a  frequency  table  to  determine  how  often  they 
run.  In  other  words,  J&B  runs  more  often  than  the  Ver- 
dicchio  wine  ad,  for  example.  We  put  the  products  in  an  A 
class,  a  B  class,  and  a  C  class,  and  the  A  runs  very  often,  the 
B  pretty  often,  and  the  C  not  so  often. 

In  other  words,  the  brands  that  have  the  big  names  are 
the  ones  that  are  going  to  help  the  corporation  and,  hence, 
they  get  more  attention. 

This  Wedding  Veil  ad  will  run  eight  times,  whereas  the 
Wild  Turkey  will  run  eighteen  times,  and  J&B  will  run 
thirty-six  times  during  the  year,  and  likewise  with  Alpo. 

The  philosophy  is  that  the  brands  enhance  the  image 
of  the  corporation  through  their  success  and  then,  eventu- 

ally, the  enhanced  image  of  the  corporation  will  contribute 
to  the  further  success  of  the  brands. 

If  you  don't  do  this,  you  never  achieve  the  better  image 
that  we're  talking  about. 

Now  we're  about  to  interrupt  our  program  for  one  ad, 
which  will  run  in  May.  This  is  going  to  be  a  full-color  page, 
with  an  adjacent  black  and  white  one-third  page.  The 

reason  we're  doing  this  is  that  this  is  a  one-time  opportu- 
nity to  make  an  important  announcement  because  on  April 

27  the  stockholders  will  vote  to  legally  change  the  com- 
pany name.  We  have  used  Liggett  Group  as  a  trade  name 

for  two  years,  and  now  we're  actually  going  to  change  the 
name  from  "Liggett  &  Myers  Incorporated"  to  "Liggett 
Group  Inc."  We  don't  want  the  Inc.  in  the  new  name,  but 
that  is  a  legal  requirement.  It  will  not  affect  our  new  logo. 

In  this  case,  we  decided  to  put  our  president  in  the 
proverbial  lights.  We  wanted  to  make  it  dramatic,  so  we 
went  to  a  portrait  painter  We  went  to  the  same  portrait 
painter  that  had  done  four  presidents  of  Liggett  prior  to 
this,  and  we  had  him  do  a  portrait  about  two-thirds  life 

size.  It  wasn't  necessary  to  do  a  full  portrait,  and  it  was  less 
expensive  to  do  it  two-thirds.  It  looked  as  good,  and  it 
served  our  purpose. 

We're  changing  our  stock  symbol  from  LM  to  LGT,  and 
again  we  have  very  simple  copy.  On  the  adjacent  black  and 

white  column,  we're  doing  something  that's  contrary  to  our 
regular  advertising,  and  that  is  to  list  every  company  and  a 

"The  philosophy  is  that  the  brands  enhance 
the  image  of  the  corporation  through  their 
success  and  then,  eventually,  the  enhanced 
image  of  the  corporation  will  contribute  to 

the  further  success  of  the  brands." 
good  many  of  the  brands,  but  not  all  of  them.  The  little 
image,  the  black  and  white  image  of  the  portrait  of  our 
president,  ties  the  extra  column  to  the  full  color  page. 

The  copy  reads:  "Liggett  and  Myers  was  once  totally  a 
tobacco  company... which  grew  to  a  company  widely 
diversified  into  spirits,  wines,  pet  foods,  home  care  prod- 

ucts, people  foods  and  fashion  accessories . .  which  became 
known  as  Liggett  Group... which  has  now  become  the 
corporate  name,  Liggett  Group  Inc.... so  that  the  Liggett  & 
Myers  name  can  once  again  hold  its  traditional  place  as  the 
name  of  the  cigarette  company  in  the  Liggett  Group  of 

companies." 
And  the  caption  on  the  portrait  says:  "Raymond  J. 

Mulligan,  President  of  Liggett  Group  Inc.,  views  new 

symbol,  LGT,  on  the  New  York  Stock  Exchange." This  is  our  merchandising  brochure.  We  tell  our  story 
on  the  first  page,  and  when  you  turn  that  page,  you  see  the 
black  and  white  column  adjacent  to  the  color  ad,  and  then 
we  show  three,  six,  nine  of  the  fourteen  single  column 
images  that  are  running  regularly,  three  at  a  time,  in  the 
various  publications. 

That's  all  I  have  to  say,  except  if  anybody  is  interested, 
I'll  go  into  detail  on  all  the  research. 
Voice:  Dan,  will  you  trademark  that  name,  Liggett  Group? 
Provost:  Yes,  we  have.  We  did  originally,  two  years  ago. 

Of  course,  we  didn't  throw  our  whole  name  away.  We 
kept  the  Liggett.  One  of  the  reasons  1  like  the  "Liggett  is" 
headline  is,  because  it's  like  a  bridge.  In  other  words, 
"Liggett  is"  is  about  as  short  a  headline  as  you  can  get. 
"Liggett"  is  like  a  nickname,  both  for  the  old  Liggett  & 
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Myers  Tobacco  Company  and  Liggett  &.  Myers  Incor- 
porated, and  now  it's  still  a  nickname  for  Liggett  Group. 

"Liggett  is"  appears  all  the  way  through  our  annual  report. 
We  say  "Liggett  is"  on  the  cover  and  give  our  corporate 
philosophy. 

We  say  "Liggett  is"  on  page  one  and  give  a  description 
of  our  company,  and  so  forth,  all  the  way  through  the  book. 
Voice:  The  code  of  ethics  that  you  say  you  get  employees  to 
sign,  IS  that  a  condition  of  employment? 
Provost:  Yes,  it  is 

Allen  Carroll,  AT&T:  We've  had  the  same  thing  in  AT&T 
for  quite  a  few  years.  We  started  many  years  ago— with  a 
statement  that  all  employees  have  to  sign,  involving 
secrecy,  privacy  of  communication— so  this  is  for  all  those 

employees  who  see  records,  etc.  Now  we've  expanded  that statement  to  include  morals,  ethics,  and  so  forth.  About  a 
month  ago,  all  management  people  were  required  to  sign 

it.  I  don't  believe  we  have  any  requirements  to  renew  it 
every  time  an  employee  changes  his  job,  because  it's  one statement,  one  signature. 
Voice:  General  Motors  did  an  interesting  thing,  on  this 
same  theme  There  was  a  corporate  report  that  top  man- 

agement gave  to  their  management  people  about  equal 
opportunity  climate  and  it  was  quite  a  frank,  gutsy  report. 

They  weren't  living  up  to  everything,  at  that  point,  that 
they  might  have  been  living  up  to.  After  much  discussion, 
it  was  finally  decided  that  they  would  put  that  entire  report 
into  a  four  page  ad.  and  they  ran  it  as  a  four  page  ad.  The 

last  paragraph  said  that  there's  no  room  for  prejudice  at 

"1  can't  see  profit  centers  or  presidents  of 
companies  opting  for  corporate  advertising, 
unless  somebody  gives  them  a  hell  of  a 

push." 
General  Motors,  and  we  mean  just  that.  If  any  person  at 
management  level  at  any  GM  facility  cannot  function 
within  this  policy  or  has  not  given  it  full  attention,  he 
simply  will  no  longer  be  able  to  work  for  General  Motors. 

They've  run  this  four  page  ad  in  a  number  of  magazines 
That's  really  gutsy 
Victor  Fisher,  Pfizer  I  probably  need  more  help  than 
anybody  in  this  room  right  now,  to  try  to  solve  a  corporate 

campaign  for  Pfizer.  One  of  the  problems  is— I've  heard 
different  formulas,  and  so  forth  — it's  fine  to  say  we  don't 
charge  this  to  divisions  for  corporate  advertising,  but 
somehow  the  people  that  make  the  money  have  to  pay  for 
it  one  way  or  another. 

Dan,  we're  all  really  corporate  advertisers,  not  con- 
sumer advertisers  at  all.  What  I'm  trying  to  develop  for  my 

management  is  some  way  of— it's  becoming  increasingly 
clear  to  me  that  unless  the  chief  executive  officer  says, 

we're  going  to  do  this,  and  here's  the  way  we  think  it's 
equitable,  it's  not  going  to  be  done  I  can't  see  profit  centers 
or  presidents  of  companies  opting  for  corporate  advertis- 

ing, unless  somebody  gives  them  a  hell  of  a  push.  I  wonder 
if  you  could  comment  on  how  your  various  divisions  pay 
for  corporate  advertising.... 
Provost:  We  are  not  allocating  corporate  advertising 
expenses.  We  talk  about  this  problem  regularly,  and  we  are 

charging  the  divisions  for  certain  services  now,  but  we're not  allocating  items  like  interest  charges  or  corporate 
advertising. 

I've  got  all  kinds  of  research,  but  I'm  not  convinced  that 
the  research  is  good,  and  if  I'm  not  convinced,  it's  hard  as 
hell  to  convince  somebody  who  doesn't  believe  in  it  at  all. 
Voice:  One  of  the  things  we're  really  talking  about  here  is 
more  definitive  research,  to  sell  the  companies  that  are  not 
necessarily  willing,  on  the  fact  that  there  are  advantages  to 

this.  It's  very  difficult  if  you  don't  have  research,  to 
convince  somebody  he's  going  to  get  something  out  of  the 
bottom  line,  from  some  kind  of  fuzzy,  very  fuzzy  corporate 

program. 
Tim  H.  Henney,  Deere  &  Company:  I  can  understand 

Dan's  confusion,  or  perhaps  distrust  of  research,  though, 
because  I  don't  have  advertising  at  Deere  &  Company.  I 
have  been  with  it,  in  the  past,  at  AT&T,  but  I  have  most  of 
the  other  activities  there,  and  1  get  involved  in  such  things 
as  writing  and  giving  speeches,  and  what  not,  on  the 
credibility  of  business,  so  1  relate  perhaps  to  more  of  the 
things  that  preceded  us  in  this  meeting,  perhaps  more  than 
this  particular  discussion. 

When  you  look  at  the  polls,  for  instance,  that  show  the 
public  attitude  toward  business,  Yankelovich  is  saying  one 
thing  and  Lou  Harris  is  saying  something  else,  and  Gallup 

out  at  Princeton  is  saying  something  else.  You  don't  know 
whose  to  use.  I've  been  giving  talks  to  university  groups 
around  the  Midwest  lately,  on  the  credibility  of  business, 

and  one  in  Washington,  and  1  used  Lou  Harris'  findings. 
They  differ  considerably  from  those  that  Williams  was 
using  from  UCLA  the  other  night,  and  that  Louis  Banks 

was  using.  It's  just  amazing.  So  I  don't  know  whose— Provost:  Tim,  I  loved  the  one  I  heard  at  breakfast  this 
morning.  I  was  eating  with  Allen  Carroll  and  he  told  me 
how  Dichter  chased  him,  trying  to  sell  him  fifty  or  sixty 
thousand  dollars  worth  of  research,  for  several  years.  In 
order  to  convince  Allen,  he  showed  him  how  he  had 

increased  the  sales  of  the  cigar  industry,  which  I'm  pretty 
sure  is  not  true,  because  they've  been  down  every  year  that 
I've  been  in  business,  except  one.  And  what  he  told  him 
was  that  they  did  a  fantastic  research  job  on  cigar  smoking 
and  found  out  that  the  reason  men  smoke  cigars  is  that  they 

like  to  put  it  in  their  mouths.  And  Allen  said,  well,  I  didn't 
know  that  they  ever  considered  putting  it  anywhere  else. 
iLdughleri 

We  have  used  a  liberal  amount  of  Starch  studies,  and 

that's  not  my  problem  at  all.  I  think  it's  easy  to  find  out 
whether  you're  getting  readership  and  attention,  but 
whether  or  not  you're  changing  anybody's  minds  about 
your  company,  whether  it's  diversification  type  advertising 
like  ours,  or  issue  advertising,  or  whatever,  that's  some- 

thing a  hell  of  a  lot  more  difficult  and  complicated.  We've used  the  Wall  Sired  jcumal  mail  studies  for  six  years,  and 

we  do  have  indications— I'm  very  happy  about  the  indica- 
tions—they were  very  good  in  the  first  two  years.  We  were 

starting  with  very  little,  and  then  we  built  up  some  sort  of 
image.  Then  all  of  a  sudden  we  had  a  problem,  and  the 

image  indexes  fell  off  dramatically.  They've  been  gradually 
coming  back,  but  we're  not  back  to  the  level  we  were  at  in 
the  middle  of  1972,  at  our  peak,  in  terms  of  what  our  target 
audience  thinks  about  our  company. 
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Wcnkshop  Sesskm:  Groi^  C 
Moderator:  Graham  H.  Phillips 
President,  Ogilvy  &  Mather  (Canada)  Ltd. 

Presenter:  Bill  Stewart 
Director,  Public  Relations  &  Communications,  Dravo  Corporation 

Stewart:  The  Dravo  Corporation  is  based  in  Pittsburgh, 
and  rather  than  try  to  explain  all  the  things  we  do-we  are 
rather  diversified-I'll  just  hand  out  copies  of  the  annual 
report.  You  might  notice  here  that  Dravo  is  a  company  of 
uncommon  enterprise. 

I  thought  another  useful  piece  of  information  would  be 
our  ad  budget  for  the  past  five  years;  this  is  corporate. 
Dravo  is  composed  of  eighteen  profit  centers,  very  auton- 

omous. It's  something  of  a  contradiction,  perhaps,  to  talk 
of  a  corporate  campaign  or  a  corporate  entity  in  a  company 
as  diversified  and  with  as  many  autonomous  profit  centers 
as  Dravo.  1  think,  in  the  past  two  or  three  years,  there  has 
been  a  much  greater  effort  and  much  greater  intent  to 
present  the  company  as  a  whole  unit  in  the  markets  that  we 
serve. 

Every  profit  center  has  its  own  marketing  and  sales 
promotion  budget.  They  handle  their  own  advertising; 

exclusively  print,  there's  no  radio,  no  TV.  There  is  a 
corporate  advertising  department,  which  we  have  no  rela- 

tionship with.  They  handle  the  placement  of  the  ads  and 
distribute  them  for  profit  center  advertising.  My  title  is 
director  of  public  relations  and  communications,  and  I 
have  responsibility  for  the  corporate  campaign. 

Prior  to  1974,  we  really  didn't  have  a  corporate  cam- 
paign at  all.  What  we  had  was  a  series  of  ads  that  would 

highlight  a  particular  job  we  had  or  tout  a  successful  year. 
Voice:  Could  you  talk  a  little  bit  about  your  public  re- 

lations, what  you've  been  doing  in  the  last  year  or  two? 
Stewart:  Okay.  We  have  a  new  senior  vice  presi- 

dent/finance and  he's  working  very  intensively  with  the 
financial  community. 
Victor  Head,  Commercial  Union  Assurance:  Bill,  let  me 
ask  you  a  question.  I  liked  your  annual  report  very  much.  I 

think  it's  a  very  handsome  document,  and  1  envy  the 
reproduction.  Can  you  give  us  an  idea  of  how  much  it  costs 
you,  and  also  whether  you  do  an  abridged  version  for  your 
staff? 

Stewart:  No,  we  don't.  We  thought  this  year  about  estab- 
lishing an  annual  report  that  could  be  .used  as  a  teaching 

vehicle,  perhaps  in  high  schools  in  the  Pittsburgh  area.  We 
thought  about  it,  we  planned  to  do  it,  but  because  of  some 
budget  constraints  moving  into  1976,  we  decided  not  to  do 
it  this  year. 

We  think  anoth^  Pittsburgh  company  has  preempted 
us.  A  local  company,  not  large,  by  the  way,  prepared  an 
annual  report  that  served  as  a  teaching  tool. 

Voice:  That's  Cyclops.  They  included  comments  from 
stockholders,  people  that  received  the  annual  report  the 
year  before. 
Head:  As  Graham  Phillips  mentioned  earlier,  when  you  are 

talking  to  a  wider  public,  obviously,  you  mustn't  use  the 
expressions  that  are  familiar  only  to  businessmen,  and 
presumably  a  simplified  annual  report  would  be  written 
with  that  in  mind. 

Stewart:  The  cost  of  the  annual  report?  In  '74,  it  cost 
approximately  $105  a  copy,  we  think.  It  has  consistently 
run  at  about  the  dollar  level  for  maybe  the  last  five  years. 
Not  including  postage. 
Voice:  What  are  the  objectives  of  your  advertising? 

Stewart:  Prior  to  '74,  as  I  say,  there  were  three  characteris- 
tics of  Dravo's  corporate  advertising  campaign:  not  enough 

money;  no  concept  stayed  with  long  enough  to  achieve  any 

measurable  improvement  in  people's  awareness  of  Dravo; 
and  any  time  there  was  an  attempt  to  measure  the  effec- 

tiveness of  Dravo's  corporate  campaign,  we  found  we  were doing  very,  very  poorly. 

In  1974,  you'll  notice  (from  chart),  the  bucks  almost 
doubled.  This  objective  was  established:  to  increase  the 

business  community's  awareness  of  Dravo's  engineering 
competence  to  solve  a  wide  range  of  major  problems  facing 

the  world  today.  There's  a  little  arm  waving  there,  but  in  a 
sense,  like  United  Technologies  yesterday,  we  wanted  to 
position  ourselves  as  a  company  that,  with  its  engineering 
and  technology,  could  participate  in  growth  markets, 
meeting  worldwide  needs  in  metal  processing,  energy, 
food  supply,  and  transportation.  At  the  same  time,  we 
established  a  target  audience  for  the  campaign:  managers 
and  officials  of  industry  with  salaries  of  $25,000,  employed 
in  plants  of  100  or  more  people.  That  audience,  when 
handed  over  to  our  agency,  turned  out  to  be  a  demographic 
picture  that  I  thought  was  much  too  narrow  for  the 
audience  we  were  really  talking  about.  I  believe  that  the 
reason  for  making  this  campaign  so  commercially  (inaud- 

ible) in  that  way  was  to  win  acceptance  of  it  in  the 
autonomous  profit  centers  that  had  previously  been  so 
reluctant  to  participate  in  corporate  ways. 

Our  corporate  advertising  costs  are  prorated  against 
the  profit  centers.  I  believe  the  audience  and  the  commer- 

cial nature  of  the  campaign  were  primarily  a  political 
vehicle  to  win  approval,  to  get  the  show  on  the  road. 
Voice:  Were  you  in  agreement  with  that? 

Stewart:  I  joined  Dravo  in  June  of  '73,  when  most  of  this 
was  being  ironed  out.  In  October  of  '74,  I  was  made 
director  of  public  relations  and  communications  and, 
coming  from  a  PR  background,  that  was  my  first  brush 
with  advertising  at  all.  I  had  no  previous  experience  in 
advertising,  either  agency  or  corporate. 
Voice:  If  I  could  persist.  In  your  present  position,  for  what 
areas  of  corporate  communication  are  you  responsible? 
Stewart:  In  a  supportive  way,  nutsy-boltsy  way,  with 
financial  communication.  My  predecessor  moved  on  and 
has  the  title  of  vice  president,  assistant  to  the  president, 
and  in  his  remaining  years  with  Dravo  he  is  responsible  for 
shareholder  relations  and  relations  with  the  financial 
community.  He  has  no  staff,  so  we  do  the  annual  report,  we 
arrange  the  analysts  meetings.  We  handle  most  of  the 

speech  writing,  but  we  don't  have  policy  responsibility  at 
this  point.  I  imagine  that  in  two  years  or  so,  that  will  be 



429 

changed.  One  way  we  might  go  would  be  to  establish  a  vice 
president  for  shareholder  relations.  A  good  bit  of  the 
financial  communication  would  be  located  there— while 
we  would  still  do  all  the  writing,  for  the  annual  report 
Voice:  Who  does  your  annual  report?  Do  you  actually 
write  It? 
Stewart:  We  write  it  internally,  yes. 
Voice:  How  much  of  a  role  does  top  management  play? 
Does  top  management  check  the  copy? 
Stewart:  I  would  say  that  our  president  is  pretty  active. 
This  year,  he  was  out  of  the  country  for  four  or  five  weeks, 
so  he  had  a  look  at  it  in,  perhaps,  the  latter  part  of  January 

and  then  didn't  look  at  it  again  until  the  middle  of  March 
So  this  year  he  may  have  been  mvolved  less  than  in  the 

past.  He's  very  mterested  in  the  communication  function 
Voice:  Do  you  coordinate  your  product  and  corporate 
advertising? 
Stewart:  Not  as  much  as  we  should. 

Voice:  Do  you  get  involved  with  product  advertising? 
Stewart:  Perhaps  only  in  an  advisory  way. 

Voice:  It's  presented  to  you  as  a  fait  accompli? Stewart:  Yes. 

Voice:  I  was  just  thinking  that,  for  someone  with  a  small 
budget,  it  would  be  wise  to  get  those  together.  Do  you  have 
the  same  agency? 
Stewart:  Yes.  Ketchum,  McCloud  k  Grove. 

Mickey  Biondo,  St.  Regis  Paper:  1  wonder  if  1  might  just 
move  from  some  of  the  basics  that  we  were  talking  about  to 
some  of  the  bigger  problems  that  certainly  are  confronting 
all  of  us  in  terms  of  senior  management  attitudes,  and  to  a 

number  of  other  problems  we  face.  We've  been  listening 
for  two  days  now  to  what's  been  wrong,  and  if  any  of  us  are 
worth  anything  in  terms  of  what  our  salaries  are  all  about,  1 

think  we  could  have  written  most  of  the  dialogue  we've 
heard  in  the  past  two  days.  What  I'm  struggling  with  is  the 
solution  of  the  whole  attitudinal   problems  that   we're 
facing  as  businessmen;  the  senior  management  interface 
regarding  an  appreciation  and  an  understanding  as  to  the 
investment   it  should   take    We   need   to  address   those 

problems,  and  there  may  be  a  deeper-seated  situation. 
Should  the  corporation  be  pouring  out  dollars  in  defense 
of  what  the  private  enterprise  system  is  all  about?  How 

much  of  the  total  corporation  budget  should  be  allocated  to 

the  bigger  problem,  the  problem  that's  more  intangible, 
versus  the  day  to  day  marketing  problems  and  liabilities  in 
terms  of  financial  aspects  of  the  corporation. 

1  think  we're  all  kind  of  struggling  with  it  now. 
Voice:  What  should  we  be  telling  our  respective  manage- 

ment? Should  we  be  fighting  for  more  and  more  invest- 

ment? Or  is  it  the  kind  of  problem  that's  so  big  that  it's 
beyond  anything  any  one  company  can  do?  Is  it  a  sign  of 
the  times  and  we  just  struggle  and  live  with  it  and  let  it  go? 

As  we  heard  last  night,  don't  count  on  the  networks  to  tell 
the  story.  And  I'm  not  so  sure  the  print  media  are  as 
dedicated  as  they  might  be  to  this  educational  process.  So 
who's  left? 

Voice:  We  are,  the  private  sector. 
Biondo:  Really,  how  far  do  you  go?  Where  do  you  put  your 
money?  Do  you  put  it  where  your  mouth  is,  or  do  you  back 
off  and  concern  yourself  with  the  facts  of  your  business, 
how  it  exists  today?  With  the  brainpower  around  this  table, 

I'd  be  interested  in  some  dialogue  on  this. 
Jim  Pyle,  Calcomp:  1  think  we  have  the  same  problem  with 
every  decision  we  make  in  this  world  in  which  we  live.  It 
depends  on  where  you  are  and  what  you  are  in  your 
industry,  and  what  your  real  position  in  the  industry  is, 
how  concerned  you  can  get.  There  are  several  different 

problems.  If  you're  a  small  or  medium  sized  company,  $50 
million  and  $150  million  gross  volume,  you  have  one 
problem,  struggling  to  survive.  One  of  your  problems  is 
with  your  competitors,  particularly  if  you  have  large 
competitors.  But  how  can  anybody  ignore  the  whole 
business  problem?  You  have  to  decide— nobody  is  going  to 
carry  a  business  story  to  the  world,  except  business.  And 

you  can't  ignore  it,  because  public  opinion  and  political 
opinion  are  kind  of  tough  and  they  pressure  business  from 

every  aspect.  So  you're  stuck  with  a  new  dimension  in  what 
you're  going  to  do  in  your  PR  and  budget,  and  you're  going 
to  have  to  worry  more  about  real  public  opinion.  Sure,  you 

want  to  win  public  approval  for  St.  Regis  Paper,  but  you're 
going  to  have  to  worry  about  public  opinion  concerning 
business. 

It's  part  of  the  problem  that  everybody  faces.  How 
much  money  you  can  put  into  it  is  a  tough  question,  and 
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how  you  sell  it  to  management  is  even  tougher.  Manage- 
ment generally,  in  any  PR  program  or  in  any  type  of 

relations  program,  they  say,  oh,  we  can't  measure  what  it's 
going  to  do  to  the  stock  price,  what  it  will  do  for  us,  and 

couldn't  we  really  spend  the  money  on  product  advertising 
or  something  of  the  sort? 

We  subscribe  to  the  philosophy— he  made  my  speech 

for  me  this  morning— we're  small  enough  or  well  organized 
enough,  or  by  accident  have  one  dollar  to  spend  on 

advertising  promotion,  public  relations.  It's  centralized  in 
one  budget.  So  one  dollar  is  trying  to  do  all  these  things, 
which  is  impossible,  create  a  good  feeling  in  the  public,  get 
people  interested  in  investing  in  our  company,  keep  the 
salesmen  happy— all  these  kinds  of  things.  We  have  one 

integrated  program.  We  don't  split  it  up  because  we  don't 
have  enough  money,  we  feel,  to  divide  it  up  in  all  these 

pots. With  a  larger  company,  you  may  have  enough  money 
to  do  all  these  things,  but  then  you  wonder  is  it  as  effective, 
if  you  do  control  it  centrally? 
Biondo:  Jim,  you  have  an  impact  on  priorities,  as  so  do 

most  of  us  around  the  table.  1  guess  what  I'm  asking  is,  how 
do  we,  as  communicators,  put  the  priorities  on  this  budget? 

Say  you  only  had  a  million-dollar  budget  or  a  half-a- 
million  dollar  budget,  or  a  hundred  thousand  dollar  bud- 

get, do  you  put  something  in  to  be  spent  in  this  area?  Or  do 
you  say,  forget  it. 
Pyle:  You  have  to  say  something.  The  question  is  how 

much.  1  really  don't  think  you  can  say  forget  it.  Then 
you've  got  the  tough  problem. You  have  to  come  up  with  a 
number,  1  percent,  2  percent,  5  percent,  10  percent.  That's really  tough. 

"What  I'm  struggling  with  is  the  solution  of 
the  whole  attitudinal  problems  that  we're  fac- 

ing as  businessmen,  the  senior  management 
interface  regarding  an  appreciation  and  an 
understanding  as  to  the  investment  it  should 
take."   

You  have  to  come  to  the  yes  and  no  stage.  If  you  really 

feel  as  I  do,  you  have  to  go  to  management  and  say,  we've 
got  to  do  something  about  this.  Here's  how  much  money  I 
think  we  ought  to  spend  on  this.  They  may  throw  you  out 

and  you  may  get  no  money,  but  you've  got  to  do  it  every 
quarter,  every  year,  until  they  do  something. 
Biondo:  My  experience  has  been  there  is  one  key  guy,  and 
that's  the  CEO.  If  he  shares  the  concern  and  is  committed 

he's  probably  going  to  be  sending  some  money  in. 
Pyle:  Fortunately,  we've  got  an  operations  guy  as  a  CEO 
and  that's  who  I  work  for.  This  makes  you  very  popular  in  a 
company,  when  you  work  with  the  CEO  and  you  have  all 
the  PR  money,  and  all  the  advertising  money,  and  market- 

ing doesn't  have  a  dime,  they  all  love  you.  They  all  know 
you're  spending  our  money  on  some  other  guy's  problems. 
But  it's  a  corporate  problem.  It's  not  a  marketing  problem, 
it's  not  a  sales  problem,  it's  not  a  manufacturing  problem, 
but  it's  a  corporate  problem.  The  only  way  you  can  solve  it 
is  to  get  all  that  money  in  one  pot,  and  if  you  don't  have  it 
there,  it's  hell  to  get  it  there,  particularly  if  it's  a  diversified 
company.  You're  not  dealing  with  division  vice  presidents, 
you're  dealing  with  P  and  L  guys  who  are  presidents.  Each 
one  of  them  has  his  image  of  what  the  company  is,  which 

may  not  fit  in  with  the  boss'  image,  but  if  he's  doing  well  on 
the  bottom  line,  as  a  P  and  L  guy,  he's  going  to  be  tough  to 

deal  with.  If  you're  not  careful,  he'll  wind  up  with  his  own 
ad  agency,  his  own  damn  program,  which  drives  you  crazy. 

Stewart:  Jim,  in  our  case,  we're  diversified  and  in  some 
industries  we  think  we  can  make  some  impact.  In  some 
industries,  we  might  be  a  supplier,  and  obviously,  we  can 
be  supportive  through  associations  and  the  like.  But  the 
one  industry  in  which  Dravo  is  something  of  a  force  is 
water  transportation,  and  in  that  area,  while  we  do  not  do 
any  advocacy  advertising  we  do  an  awful  lot  of  work  in 
Washington;  we  do  an  awful  lot  of  work  with  WA,  the 

Waterways  Association,  and  the  like.  That's  a  very  good 
area  for  us,  because  we  have  the  area  of  user  taxes— who 
maintains  the  river  channels,  who  builds  the  locks  and 
dams— and  in  an  area  like  that  we  can  be  out  front.  In  other 

areas,  we  realize  that  we  can't  be.  Our  budget  is  not staggering. 

Ray  Cox,  Combined  Communications  Corporation:  I'd 
like  to  respond  to  Mickey's  question,  but  first  I'd  like  to  ask 
a  question  of  my  own,  and  it  comes  back  to  the  question  I 
asked  Bill.  Where  are  you  in  the  decision-making  process, 
as  far  as  your  advertising  budget  is  concerned,  how  many 
people  have  control  over  setting  that  budget,  or  have  a  very 
strong  voice? 
Biondo:  Ultimate  control? 
Cox:  Yes. 
Biondo:  The  final  number? 
Cox:  Yes 

Voice:  That's  a  good  question. 
Biondo:  Do  you  mean  control  or  do  you  mean- 
Cox:  Setting  the  budget,  setting  the  directions  of  your 

company— I'm  curious  about  that. 
Voice:  If  you  get  five  million,  you  have  control.  If  you  have 

two  and  a  half,  you  don't  have.  Is  that  what  you—? 
Cox:  That's  what  I'm  asking. 
Voice:  1  ask  for  five  million  every  year,  and  I  never  get  it,  but 
I  get  control  of  all  I  do  get. 
Cox:  The  reason  I  ask  this  is  that  I  find  myself  in  a  unique 
and  enviable  position,  because  all  of  our  advertising, 
public  relations,  financial  relations,  stockholder  relations, 
and  such  things  as  that  are  controlled  at  our  company 
through  one  point. 

Voice:  What's  that? 
Cox:  Me.  And  I  may  be  in  an  enviable  position.  I  am  with 
Combined  Comunications.  The  people  who  are  here  have 
much  larger  companies  than  we  do.  We  are  rather  young, 
we  have  a  rather  small  corporate  staff.  We  have  a  manage- 

ment committee  of  five  people  from  that  corporate  staff 
who  have  a  voice  in  what  happens,  as  far  as  the  allocation 
of  budgets  are  concerned. 

The  problem  that  you  mentioned,  and  this  is  why  I'm coming  to  this,  is  that  those  things  all  appear  under  one 
umbrella.  I,  at  the  beginning  of  each  budget  year,  set  a 
number  that  I  want  as  far  as  the  advertising  budget  is 
concerned,  as  far  as  shareholder  relations  are  concerned, 
and  other  items  down  the  line  in  the  budget.  Among  those, 
I  set  a  budget,  an  advertising  budget  of  $250,000  a  year  for 
our  company  on  gross  sales  of  $150  million. 

In  addition  to  that  $250,000,  I  have  set  aside  $65,000 

for  just  such  purposes  as  you're  discussing,  and  that  is— 
Biondo:  Why  is  that?  That's  because  you  are  personally committed. 

Cox:  That's  because  the  company  is  committed. 
Biondo:  Are  you  the  president  of  your  company? 

Cox:  No.  I'm  one  of  the  founding  officers  of  the  company. 
Biondo:  You're  essentially  saying  what  I'm  saying.  It  takes 
somebody  in  a  position  of  power,  who  is  committed,  and 
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then  .:  ̂   •  i     If  they're  not  committed,  it  probably 
doesn  t  My  point  is,  as  communicators,  how  do  we  feel 
personally,  fighting  for  the  priorities  of  this  kind  of  thing? 
Are  we  the  kind  of  people  that  are  listening  and  saying,  yes, 

I  understand  the  problem,  but  I'll  be  damned  if  I'm  going  to 
go  in  and  argue  with  my  CEO  or  my  executive  committee 
or  whatever,  to  help  fund  this  kind  of  a  communication 
effort. 

Phillips:  It  might  be  interesting  if  you'd  discuss  what  sort 
of  arguments  you  use,  in  the  first  place  One  of  the  first 
things  we  should  do  is  some  form  of  research,  to  identify 
the  strengths  and  weaknesses  of  your  company  versus 
your  customers  and  versus  your  competition 

Biondo:  That's  easy  Its  not  too  difficult  to  get  that  per- 
spective. But  when  you're  talking  about  defending  the 

private  enterprise  system,  you're  really  reaching  for  this 
outer  fringe,  and  that's  a  little  different  kind  of  cat. 
Cox:  Are  you  really? 

Biondo:  1  don't  think  so,  because  I  happen  to  be  very 
dedicated  and  concerned.  I  don't  think  there's  going  to  be 
the  next  hundred  years  unless  a  major  change  takes  place 

Cox:  I'll  tell  you  one  piece  of  wood  you  can  throw  on  that 
fire,  and  that  is— and  it's  been  thrown  on  many  a  fire— the 
"Powell  Memorandum,  "  in  which  he  said  everybody 
should  appoint  a  Vice  President  of  Survival,  and  that's  just damn  near  where  we  are. 

I  have  given  up,  as  far  as  college  students  are  con- 
cerned I  have  given  up  as  far  as  high  school  students  are 

concerned  But  I  would  much  rather  reach  the  teachers  and 
teach  them  free  enterprise. 

We're  also  going  to  attempt  to  reach  the  other  media, 
and  try  to  get  to  the  business  reporter,  and  talk  to  them  in 

terms  of  what  free  enterprise  really  is,  because  these  are  the 
places  where  the  problems  occur 

Biondo:  It's  refreshing  to  hear  that.  You  have  a  relatively 
small  business.  You  don't  have  millions  to  work  with.... 
Voice:  It's  a  small  business 
Biondo:  Every  dollar  you  spend  on  corporate  communica- 

tion is  very  carefully  thought  out.  I  wonder  what  would 
happen  if  the  family  of  the  Fortune  500  was  thinking  this 
way,  and  then  could  something  happen  out  there  to  create 
an  appreciation  and  an  understanding.  I  think  so. 
Cox:  TTie  impact,  I  think,  would  be  of  turnaround  propor- tions 

Jim  Hoefei,  Fortune:  Have  you  seen  the  Phillips  offer?  A 
collection  of  television  and  print  advertising  that  has  to  do 

with  a  system  that's  already  done.  It's  free  to  everyone  that wants  to  use  it. 
Voice:  Hal,  would  you  like  to  talk  about  your  setup? 

Harold  Drosethes,  U.S.  Steel:  I'd  be  glad  to.  We're  organ- ued  on  the  basis  that  we  have  an  advertising  and  sales 

promotion  group,  which  I'm  associated  with.  We  have 
separate  public  relations  and  public  affairs.  However,  all  of 
the  paid  space  advertising  is  done  by  the  advertising 
division,  even  though  it  might  be  to  the  financial  commu- 

nity or  to  Washington,  or  to  whatever  one  of  our  many 
publics  we  want  to  reach. 

We  take  the  attitude  that  at  least  it's  been  successful 
from  a  budgeting  point  of  view,  that  advertising  in  U.S. 
Steel  IS  the  voice  of  managenrent,  and  that  through  adver- 

tising they  can  tell  a  consistent  uniform  story  to  the  publics 
and  it  can  be  the  story  that  they  want  to  have  told.  So  when 
we  go  after  a  budget,  we  have  first  done  some  pretty 
significant  conversing  with  our  major  executives,  about 
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what  it  is  that's  on  their  mind  and  what  it  is  they  want  to 

talk  about  and* what  it  is  that's  bothering  them. 
Fortunately,  the  current  trend  of  opinion  against  busi- 
ness and  industry,  in  general,  is  very  much  on  their  minds, 

and  they  have  therefore  approved,  with  great  enthusiasm, 

advocacy  advertising.  I  didn't  come  prepared  with  props, 
but  I  did  borrow  a  newspaper  and  here's  one  of  our  ads.  If 
you  haven't  seen  it,  I'm  distressed,  and  if  you  have,  you're 
familiar  with  it.  It's  "What  Makes  America  Work"  and 
we've  asked  important  leaders  in  industry,  business,  and 
education  to  speak  on  this  subject. 

This  happens  to  be  Jerry  Wiesner  of  MIT.  We  run  this 
in  the  VJall  Street  Journal,  in  Fortune,  certainly,  in  Time,  U.S. 
News,  Newsweek,  Sports  Illustrated,  and  then  in  some  of  the 

vertical  books  like  Scientific  American  and  others.  We've  had 
one  spokesman,  Harry  Parks,  who  is  a  sausage  maker  in 
Baltimore,  who  talked  about  the  freedom  to  succeed  and  it 
was  a  very  compelling  statement.  He  happens  to  be  a  black 
man. 

We  just  did  one  on  George  Meany,  who  talked  about 
collective  bargaining.  It  was  a  very  good  statement,  that 
kept  it  simple  and  talked  strictly  to  the  people. 

Walter  Wriston  of  Citibank  did  one  on  capital  forma- 
tion and  tax  reform. 
Sidney  Marland  has  done  one  on  education,  and  why  it 

helps  make  America  work. 
We  have  one  upcoming  from  Esther  Peterson  on 

consumerism. 
We  think  that  this  is  borrowed  interest  advertising, 

and  we  did  it  this  way  because  we  don't  believe  that  U.S. 
Steel  necessarily  has  credibility  on  the  right  to  succeed 
with  the  American  people,  but  Harry  Parks  certainly  does. 

We  don't  know  that  our  credibility  would  come  even 
close  to  Citibank  on  tax  reform,  and  so  forth,  so  we  used 
what  in  the  business  we  call,  I  guess,  borrowed  interest.  We 
use  a  spokesman,  and  then  we  append  to  that  a  statement 
of  our  view. 

We  got  a  great  reaction  to  it,  mostly  positive,  some 
negative  from  the  unbelievers,  from  the  Philistines,  but  we 
all  expect  that. 
Voice:  Is  that  the  reaction  from  businessmen,  or  from  the 

people  you're  trying  to  reach,  or  are  you  looking  at  yourself in  a  mirror? 

Drosethes:  No,  we're  not  looking  at  ourselves.  We're  also 
in  the  Reader's  Digest,  I  didn't  mention  that.  No,  we  get  a 
reaction  from  businessmen.  And  from  our  point  of  view, 
and  very  cynically  from  the  standpoint  of  continuation  of 

the  budget,  we're  very  happy  that  our  chairman's  peers 
talk  to  him  favorably  about  what  they  see,  because  that 
impresses  him.  But  from  a  communication  point  of  view, 
we  get  letters  from  all  segments  of  society,  and  we  think 

that  it's  an  important  thing  to  do.  The  whole  point  of  this, 
Mr.  Biondo,  is  what  makes  America  work— we  think  we 

ought  to  tell  people  that  this  doesn't  just  happen,  that  there 
are  problems,  but  also  there  are  solutions. 

For  instance,  with  the  no-growth  syndrome  that  was 
abroad  in  the  land  for  a  while,  we  think  that  the  MIT  guy, 

talking  about  technology  and  how  it's  going  to  help  us  in 
the  future,  is  a  very  useful  device. 

Voice:  What's  your  budget  for  this  program? Drosethes:  $7,700,000. 
Voice:  As  a  percentage  of  total  expenditures,  is  that  a 
sizable  percentage? 

Drosethes:  It's  about  40  percent. 
Voice:  A  little  more  about  the  philosophy  here,  and  how  it 
related  to  the  Westinghouse  situation,  where  they  were 

trying  to  promote  nuclear  energy  which  is  in  their  best 
interest.  They  understand  that  the  people,  the  great 
unwashed  public,  knows  little  about  nuclear  energy  and 
might  be  frightened  because  of  the  price.  So  they  made  the 
decision  to  step  back  one  pace  and  promote  within  the 

"idea  media"— I  like  that  phrase— to  people  who  could 
understand  all  of  the  aspects  of  nuclear  energy,  and  then  do 
something  about  it  in  their  local  situations,  any  civic  group, 

get  the  people  who  can  distribute  the  word.  That's  why 
communication  is  important.  This  is  exactly  what  you're doing.  7 

I  think  the  education  of  the  people— since  the  press,  the 

daily  press,  doesn't  seem  to  have  intentions  of  doing  it— is 
really  up  to  us,  performing  as  citizens,  and  Eaton's  program 
is  set  up  on  that  basis  also.  When  everyone  gets  together 

and  it's  really  a  face-to-face  contact  with  workers  in  the 
company,  unions,  everybody  who  might  not  have  the 
education  to  understand  the  complexities  of  the  things 

you're  talking  about,  then  you  can  get  it  done. 
Drosethes:  I'd  like  to  add  one  more  thing,  then  I'll  be  quiet. 

One  of  the  things  you  talked  about  this  morning  was 
the  idea  of  bringing  together  all  your  communications 
against  an  objective  for  maximum  impact,  and  without 
belaboring  it,  we  are  unable  to  use  this  series  on  television, 

because  it's  considered  controversial.  Therefore  we  really 
have  under  this  program,  a  dichotomy  where  our  televi- 

sion ads  use  our  own  employees,  who  talk  about  what  they 
do  and  try  to  create  a  good  impression  of  the  company.  We 

really,  honest  to  God,  use  our  employees.  We're  talking 

"And  from  our  point  of  view,  and  very  cyni- 
cally from  the  standpoint  of  continuation  of 

the  budget,  we're  very  happy  that  our  chair- 
man's p)eers  talk  to  him  favorably  about  what 

they  see,  because  that  impresses  him." 
about  guys  off  the  line,  in  the  mill,  and  not  management 

people.  That's  worked  very,  very  well  also. One  more  thing.  When  we  changed  agencies  about  six 
years  ago,  we  brought  in  the  new  agency,  Compton.  For 
about  ninety  days  of  very  intensive  indoctrination  in  all 
aspects  of  the  company,  we  actually  paid  them  for  their 
time,  although  during  that  time,  BBD&O  continued  to  do 

our  advertising.  And  we  came  up  with  the  "We're 
Involved"  slogan,  because  when  they  got  through  with  the 
indoctrination,  and  they  had  looked  at  shipping  and  raw 
materials  and  plastics  and  steel  and  God  knows  what  else, 
they  said  in  their  wrap-up  report,  my  God,  you  guys  are 
involved  in  damn  near  everything.  And  that  seemed  like  a 
pretty  good  thing  to  tell  the  American  people,  that  we  are 
involved  in  their  lives.  We've  stuck  with  it.  We  think  it's 
more  true  now  than  it  was  when  they  started. 
Voice:  Is  it  your  intent  to  do  some  research? 

Voice:  Yes,  we  do  continuing  research,  and  that's  always  a 
part  of  our  budget  presentation. 
Phillips:  Did  somebody  sell  your  management  on  this  idea 
or  did  management  convince  themselves  that  it  should  be 
done? 

Drosethes:  To  answer  your  question,  the  idea  is  certainly  a 
management  idea.  As  a  matter  of  fact,  it  was  our  chief 
executive  officer,  Ed  Speer.  The  how  to  do  it,  of  course,  is 
ours. 
Phillips:  I  was  wondering  whether  there  is  a  question  of 
how  you  persuade  management,  what  techniques  you  use, 
or  is  it  a  question  of  whether  management  is  going  to  do  it, 
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depending  very  much  on  their  own  psychology,  their  own 
background. 
Drosethes:  I  would  be  inclined  to  believe  that 
Phillips:  Are  there  any  techniques  that  can  be  used? 
Voice:  I  would  like  to  ask  a  question.  A  company  like 

yours,  steel,  can  embark  on  a  program  like  this,  and  you're 
already  so  well-established,  it  enhances  your  identity.  It 
builds  on  a  very  solid  foundation  Companies  like  ours  are 
relatively  small.  1  wonder  if  any  people  around  this  table 
have  a  problem  of  getting  involved— if  not  in  advocacy 
advertising,  at  least  in  diverting  some  corporate  bucks  to 

something  other  than  the  corporate -mission 
Head:  If  it's  a  question  of  putting  over  the  message  of  free 
enterprise,  I'm  rather  surprised  to  detect  a, morbid  fear  of 
the  press.  It  reminds  me  of  a  conference  at  Stockholm  1  was 

at  very  recently,  a  businessmen's  conference  This  was  very 
real  there.  I'm  surprised  to  find  it  among  a  meeting  of 
communicators.  The  message  I  was  trying  to  emphasize 
was  that  the  press  is  not  anti-establishment  The  press  i* 
the  establishment,  and  the  press  is  not  anti-business.  It  is 

business  and  it's  very  big  business,  indeed 
One  of  my  jobs  is  to  improve  relations  at  top  manage- 

ment level  with  the  leading  business  journalists  in  London 
There  are  various  ways  you  can  do  this,  from  having  a 
drink  with  somebody  in  a  bar  in  Fleet  Street  to  having  a 

reception,  a  small  dinner,  a  small  lunch  I  don't  know  how 
much  of  this  is  done  over  here,  or  in  Sweden  Do  you  do 
that  much  in  Sweden,  Klas? 
Klas  Helsing.  Kockums:  Yes,  of  course,  and  I  also  believe 

that  what  you're  trying  to  do  is  really  to  grasp  the  whole 
world  I  mean,  what  can  you  do?  You're  a  small  company 
and  you  have  tO'face  the  fact  that  you  don't  have  the 
resources.  You  must  hit  the  publics  most  important  to  you 
and  be  satisfied  with  that 

We  re  a  small  company,  about  the  size  of  your  com- 
pany, even  smaller  Our  problem  is  that  we  operate  all  over 

the  world  We  have  companies  in  the  United  States  and 
Canada  and  Great  Bntain  and  Australia,  South  America, 
everywhere  And  1  work  with  a  small  budget,  but  I  m 
satisfied,  because  what  1  try  to  do  is  address  the  publics  that 
are  important  to  us 

1  have  a  kind  of  theory— 1  don't  know  if  it  works 
here— that  the  major  reason  for  the  hostility  of  the  general 
publics  and  the  community  toward  business  and  industry 
IS  that  we  have  all  this  money  to  spend  They  hate  us 
because  we  are  too— we  have  too  much  power  It  s  the  old 
story  about  the  weak  one  who  never  wants  to  be  impressed 

by  the  strong  one  We've  too  long  been  bosses  in  all 
markets  where  we  operate,  and  it's  come  to  the  surface 
now  And  they've  suddenly  been  supported  by  the  media 
to  an  extent  which  probably  surprises  all  these  publics 
themselves. 

To  me,  this  situation  is  quite  clear  What  we  have  to  do 
is  not  really  talk  about  how  much  money  we  can  spend,  but 
what  techniques  we  can  use,  because  it  s  a  matter  of  using 
the  right  techniques,  rather  than  spending  a  lot  of  money 

Biondo:  You're  right,  because  there  aren  t  many  around 
who  can  do  US  Steel's  seven-million-dollar  thing  Thank 
God  the  US  Steels  are  doing  that  sort  of  thing 

111  give  you  a  vignette  of  one  thing  we  did  that  was  not 
an  expensive  thing.  It  was  a  revelation  to  me  This  goes 
back  four  or  five  years 

We  had  been  sponsoring  in  St  Regis  a  packaging 
design  contest,  which  had  been  going  on  for  ten  years 
Design  obviously  was  a  marketing  communication  tech- 

nique. We'd  go  to  design  schools  and  colleges  all  over  the 

country  seeing  the  students— this  was  in  all  fifty  states, 

including  Alaska  and  Hawaii— and  we'd  say  to  these  design 
f)eople,  look  here's  a  thing:  design  a  package  for  it  and  do 
the  graphics,  and  we'll  put  together  a  group  of  judges,  and 
we'll  give  out  an  award  for  the  finest  design. 

We  are  a  maker  of  folding  cartons  and  packages  of  all 
types,  and  1  thought  this  would  enhance  our  prestige  as  a 
packaging  company.  Then  of  course,  about  four  or  five 
years  ago,  when  the  tumult  reached  its  peak,  on  the 
campuses,  particularly,  they  were  burning  the  administra- 

tion buildings,  and  what  have  you.  And  the  students  were 

saying  to  us,  look,  we  don't  want  to  create  a  package  for  this 
contest  because  we  don't  even  think  you  need  the  thing  let alone  the  package. 

As  far  as  any  contests  are  concerned— we  used  to  say  to 
these  people,  you  win  a  weekend  in  New  York,  and  you 
know,  plaques  and  all  that.  And  they  said  you  know  what 
you  can  do  with  your  plaques.  And  furthermore,  who  cares 
about  New  York?  It  had  reached  a  low  ebb.  We  said,  okay, time  to  regroup 

We  tried  to  relate  to  what  was  a  real  kind  of  perspective 
that  these  young  people  were  telling  us  about  They  were 
saying,  give  us  something  that  means  something  about  a 

problem  that's  real.  We  said,  okay,  if  you  believe  that 
starvation  throughout  the  world  is  real— yes,  that's  a  real 
problem  We  reduced  the  universe  from  fifty  states  down 
to  SIX  universities  We  spent  time  with  deans  at  these  six 
universities  and  we  said,  look,  we  would  love  to  create  a 

senior  problem— this  could  be  a  graduate  school  problem, 
or  at  the  senior  level— and  tell  these  students  we  d  give 
them  access  to  all  of  St  Regis  technology.  We  put  hot  lines 
in  We  gave  them  access  to  customers  of  ours  who  were  in 
the  food  business,  who  had  had  products,  for  example,  in 

"I  find,  very  frankly,  that  my  biggest  difficulty 
in  presenting  what  I  conceive  as  the  rationale 

of  a  company,  in  any  of  the  areas  we've  been 
discussing,  is  to  communicate  that  to  a  hard 

professional  manager,..." 
the  R  and  D  levels.  One  particular  product  that  they 
worked  on  was  a  corn  and  soya  and  milk  product,  which 
was  high  in  protein  In  that  stage  of  development,  it  was 
simply  a  pile  of  gunk  We  said,  okay,  here  is  a  high  protein 
substance  that  could  really  solve  the  problem  of  starving 
people,  if  we  could  induce  them  even  to  eat  it.  Package  it 

and  get  it  there  You  want  a  problem?  That's  a  real  problem. You  work  on  the  problem 
For  one  year,  these  students  worked  on  the  problem.  It 

was  a  fascinating  experience  At  the  end  of  the  whole 
situation,  what  they  got  to  win  was  no  award  It  was  the 
opportunity  for  six  teams  from  six  universities  to  present 
their  solution  to  this  problem  And  we  saw  some  of  the 
most  exciting  designs;  we  saw  some  of  the  most  innovative 
marketing  techniques  and  applications  of  human  psychol- 

ogy to  a  problem  we've  ever  seen,  because  I  think  these 
young  people  are  that  way  They're  tremendously  innova- tive and  fresh  in  terms  of  their  solutions  to  problems. 

We  said,  we  will  put  the  real  world  into  the  room, 
listenmg  to  your  solutions.  We  gathered  maybe  twenty  key 
people,  from  government,  industry,  the  world  of  design, 
and  what  took  place  was  simply  a  dialogue,  the  real  world 
relating  to  their  solution  of  this  problem. 

The  whole  point  is  this.  When  it  was  all  over,  I  had 
practically  every  one  from  every  team  from  every  college 
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come  up  to  me  and  say,  you  know,  I  never  understood  how 
business  worked  until  I  worked  on  this  exercise.  If  I  had 

known  then— when  I  started  college— you  know,  the  whole 
mechanism,  it  might  have  affected  my  whole  attitude  as  1 
was  going  through  college  or  as  1  was  going  through 
graduate  school. 

That  little  exercise  cost  us  about  $35,000.  It's  not  a  lot 
of  money.  All  right,  our  universe  was  maybe  fifty  young 
people.  1  think  we  made  an  impact  on  fifty  young  people. 

But  there  are  different  techniques.  It's  not  always  advertis- 
ing, it's  not  always  a  mass  of  communications.  There  are 

little  ways  to  get  to  these  people  in  some  shape  or  form. 

There's  a  way  to  get  to  the  press. 
We  haven't  spent  the  time  to  figure  out  how,  because 

that's  a  function  of  education  and  understanding.  If  there's 
real  understanding  and  perception  of  what  it  all  means,  I 

think  we'll  get  the  favorable  attitude  we're  looking  for  and will  have  no  problem. 

That's  really  perfect  communication.  There's  a  Chi- 
nese proverb,  if  I  remember  it,  that  says,  I  read  and  I  forget, 

I  listen  and  I  remember,  I  do  and  I  understand. 
Head:  Mike,  what  kind  of  publicity  did  you  get  on  any  of 
that,  if  any? 

Biondo:  Oh,  the  press  picked  it  up.  We  were  on  ABC's 
seven  o'clock  news  in  the  Washington  area.  Thirty  sec- 

onds. It  was  a  fascinating  kind  of  commentary.  We  made  a 
film  and  showed  it  to  all  our  packaging  customers,  who 
were  very  intrigued.  They  asked  for  prints  to  show  their 
management.  There  was  a  burst,  if  you  will,  of  enthusiasm 

and  then  it  quieted  down  again.  We  call  this  our  interaction 

series,  and  we're  thinking  now  of  trying  to  do  the  same 
thing  with  the  problem  of  housing;  we  are  a  producer  of 

lumber  and  construction  products  and  we're  thinking  of  an 
interaction  on  solving  the  housing  problem,  how  to  make  a 
house  for  a  young  married  couple  that  they  can  afford, 

instead  of  a  $70,000  thing.  • 
We  haven't  given  up  on  that  technique. 

Hoefer:  Can  I  have  Pete  Orser  talk  about  this  last  couple  of 
years,  in  developing  a  corporate  communication  program? 
Pete  Orser,  Libbey-Owens-Ford  Company:  Well,  quickly, 
to  my  friend  down  at  the  end  who  asked  a  question  early  in 
the  game,  which  is  to  me  crucial— how  do  you  talk  to  your 

"senior  management?"  How  do  you  get  across  to  them  all 
the  things  that  should  be  done?  Our  company  tends  to  be 
more  humanistic,  I  hope,  more  personal,  more  generalist, 
with  whatever  degree  of  expertise  we  may  hold.  My  basic 

problem— 1  happen  to  be  with  Libbey-Owens-Ford  and  we 
make  some  glass,  molds,  plastics,  mostly  glass— is  that  this 

is  the  world  of  professional  managers.  I  think  we're  starting 
to  see  the  so-called  hard  professional  manager  moving  out 

or  changing,  but  we  still  haven't.  I  am  of  course,  a  great 
believer  in  the  generalist,  in  making  use  of  all  these 
so-called  specific  resources,  including  professional  man- 

agers. I  find,  very  frankly,  that  my  biggest  difficulty  in 
presenting  what  I  conceive  as  the  rationale  of  a  company,  in 

ariy  of  the  areas  we've  been  discussing,  is  to  communicate 
that  to  a  hard  professional  manager,  i.e., the  CEO  who  plays 
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tennis  with  me  and  has  a  terrible  backhand,  with  whom  I 
am  all  the  time  I  have  great  rapport  with  him  The  other 

day,  to  give  you  an  example— and  I'd  say  it  if  he  were  sitting 
right  here— we  were  knocking  around  growth  and  no- 
growth.  For  some  reason,  I  popped  up  as  being  the 
espouser  of  no-growth  within  Libbey-Owens-Ford 
because  I  challenged  him  on  the  compromise  that  must  be 
found  And  he  is  the-1  guess  the  antithesis  is  the  full- 
growth  thing.  But  he  said  your  only  problem  is  that  you 

didn't  come  along  as  a  technical  man,  so  to  speak,  as  an 
engineer  or  some  other  professional  You  came  up  through 
your  schooling,  and  so  forth  He  said,  you  know,  going 
back  to  the  whale  oil  bit,  Yankee  ingenuity,  sooner  or  later, 
is  going  to  save  the  situation  He  was  an  engineer  from 

Rockwell,  and  now  he's  CEO  for  Libby-Owens-Ford  and  a 
good  man  And  he  means  it  sincerely 

The  great  hope  for  200  years  for  America  has  been  that 
Yankee  ingenuity  will  solve  these  vanous  problems  I  have 
now  said  the  opposite  to  him  |ust  to  make  the  ballgame  go 

around.  My  only  point  is,  and  I'm  trying  to  create,  to 
develop  a  corporate  advertising  for  Libby-Owens-Ford, 
the  professional  manager  attitude.  Panel  L,  whatever  you 
want  to  call  it,  has  been  the  main  and  total  stumbling  block, 
because  it  comes  up  in  the  last  analysis,  no  matter  all  the 
homework  and  all  the  research  and  what  your  customers 
do  and  how  much  budget  they  have  and  how  good  the 
product  IS  and  so  forth  It  comes  down  to  people,  right 
there,  on  that  last  given  day 

I  envy  you,  Mr  Cox,  m  the  extent  of  your  control  in 
that  respect  It  has  to  be  done  finally  by  us,  who  are  sitting 
there  and  saying,  this  is  what  the  real  world  today  may  be, 
not  what  we  re  looking  at  at  the  end  of  a  P  and  L  It  has  to  be 
all  warped  and  woofed  inside  of  if.  You  can  either  win  or 
lose  on  the  basis  of  professional  managers  Then,  during 
the  rest  of  the  year,  I  take  on  my  CEO  in  tennis  or  in  any 
other  area,  to  move  him  and  others  within  the  company  to 
be  more  humanistic  and  more  in  touch  with  the  things  that 
go  on  outside,  particularly  as  they  relate  to  our  own  people 
within  the  company 

Of  course,  I  now  end  up  at  the  far  extreme,  being  called 
a  straw  man.  but  sooner  or  later,  inside,  between  the  hard 
line  at  the  end  and  the  naivete  that  I  espouse  all  the  time, 
there  are  going  to  be  some  answers,  if  we  can  move  the 
hard  professional  manager  back— or  get  him  out,  one  of  the 
two— toward  a  more  generalistic  attitude  about  everything, 
including  his  own  ideas  of  making  a  piece  of  steel  or  a  piece 
of  glass  1  think  Jim  s  point  is  that  you  used  to  run  the 
corporate  advertising  much  along  the  lines  that  you  spoke 

of  this  morning,  and  I've  been  desperately  trying  to  get more  of  it  back  in. 

We're  going  to  run  a  campaign  in  Foriunt  The  main  and 
simple  reason  is  it's  a  hell  of  a  good  book 

We  put  a  little  glass  in  the  John  Hancock  Building,  and 
a  couple  of  windows  fell  out  The  press  got  ahold  of  it.  and 

all  of  a  sudden  10,000  of  them  fell  out  That's  really  not 
true,  but  somebody  felt  a  little  sprinkling  of  glass  coming 
down.  Our  main  pro)ect  right  now  is  to  reinvent  the  wheel, 
from  the  days  of  the  Phoenicians,  and  that  is  glass  in 
buildings  and  automobiles,  etc  ,  is  a  marvelous,  viable, 

excellent  product  But  we're  also  going  to  use  it  to  present 
the  personality  of  Libby-Owens-Ford.  But  sincerely,  I'm 
trying  desperately  to  get  it  back  in  1  haven't  any  idea 
whether  I  have  answered  your  question,  but  I  did  want  to 
compliment  you,  in  the  beginning,  on  what  I  thought  was  a 
main  and  simple  point.  All  of  the  pieces  are  relatively  easy 
to  kick  around,  and  ves,  we  should  have  market  research. 

or  benchmarks,  and  all  that  junk.  The  point  is  to  convince 

the  group  you're  with.  That  in  there  someplace  is  a 
commitment  that  relates  to  the  personality  of  the  corpora- 

tion, which  is  people,  a  whole  bunch  of  people.  That's  what 
1  think  it's  all  about. 

One  last  point  We  must  all  get  back  into  our  grass 
roots  system,  where  we  set  the  example  of  going  out  and 
being  on  a  PTA  or  helping  at  the  school  level  or  on  the 

political  scene.  We've  got  to  get  it  back  out  there  to  the 
communities,  where  a  guy  who  works  for  a  company  can 
be  a  whole  man  and  can  bring  it  back  into  his  company  and 
do  a  hell  of  a  lot  better  job. 

This  hard  corporate  lack  of  individualism  that  was 
spoken  of  earlier  has  been  almost  our  death  knell,  and 

that's  why  we  have  some  of  these  problems  right  now.  and 
why  the  populace  looks  at  us  so  horridly.  But  1  think  that  is 

the  secret  of  final  success.  We  are  individuals  We're  not 
just  glass  and  steel  buildings  in  Pittsburgh  or  Toledo  or 

"...get  those  people  who  make  the  decisions 
into  the  community,  get  them  into  the  world 
of  reality.  Let  them  take  some  of  the  heat 
from  people,  let  them  find  out,  get  them  out 
to  the  colleges,  universities,  and  let  them 
stand  up  there  before  250  students  and  take 

some  of  the  flack." 
Mexico  We  are  lots  of  p>eople  doing  lots  of  things  and  it 

goes  back  out  into  the  community' 
I  almost  got  on  you  when  you  were  talking  about  this 

big  campaign  I  was  going  to  say  to  you.  Hal.  what  are  you 
telling  us  for?  Why  not  tell  somebody  like   18  million 
families,  through  the  RtadenDigtill 
DrosHhes:  We  do 

Orser  I'm  very  embarrassed  by  challenging  you  on  that.  I 
wish  I  had  half  of  that  seven  million  My  friends  from 

Rtader  >  Digest  have  been  down  time  and  lime  again.  I've had  it  all  the  way  to  the  final  color  print,  sitting  on  the  damn 
thmg,  and  too  many  dollars. 

My  compliments  to  you  and  to  you  for  really  hitting 
them.  I  apologize  for  carrying  on 

Hoefer  You've  been  in  agony  for  two  years,  but  you  found 
the  hook. 

Orsen  Yes.  the  hook  is  we're  making  millions  in  the  first 
qu»neT... (Laughter) 
Voice:  I  think  the  most  important  thing  you  said  was  to  get 
back  into  the  community,  get  those  people  who  make  the 
decisions  into  the  community,  get  them  into  the  world  of 
reality.  Let  them  take  some  of  the  heat  from  people,  let 
them  find  out.  get  them  out  to  the  colleges,  universities, 
and  let  them  stand  up  there  before  250  students  and  take 

some  of  the  flack  Let  them  recognize  it.  They'll  know  then what  the  attitude  is. 

Voice:  You've  got  to  make  sure  that  that  secondary  man- 
agement man  that's  been  held  in  check  for  provincialism 

all  these  years  does  that  job;  that  he  doesn't  bite  off  the 
young  guy  coming  along  and  say  to  him,  you  sit  right  there 

and  do  your  work,  no  fair  taking  time  off.  1  don't  know  how lots  of  companies  operate,  but  1  think  many  of  them  have 

this  stance  that  says,  stick  to  the  business  that  you're  in. Your  weekends  are  your  own,  etc  This  is  the  area  that 
really  has  to  be  challenged,  to  open  up  involvement  within 
a  company  and  without,  and  give  them  a  lot  better  chance 
to  be  involved. 
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Voice:  This,  I  think,  has  been  one  of  the  keys  to  our  success 
in  this  area,  because  we  encourage  our  people  to  get  out 
and  get  involved  in  the  community,  on  company  time, 
representing  the  company,  but  also  representing  them- 

selves. We  encourage  them  to  enter  politics. 
Voice:  My  congratulations.  In  some  corporations,  money  is 
going  to  have  to  go  with  this.  People  have  got  to  get  out  and 
hustle  and  the  corporation  can  turn  you  down,  too.  You  can 
be  involved  in  a  swim  meet  or  something,  and  you  want 
200  bucks,  and  the  guys  sitting  around— deciding  on 

contributions,  you  know— won't  get  behind  the  guy  who  is* 
out  there  hustling.  Now,  that's  got  to  change,  too. 
Helsing:  I  would  like  to  ask  a  question,  both  ask  a  question 

and  make  a  suggestion.  The  question  is,  when  you're 
talking  about  involvement  from  the  head  of  your  company 
and  the  top  people,  are  you  talking  about  involvement  in 
the  course  that  will  make  business  better  liked  in  this 
country  and  better  understood,  or  are  you  talking  about 
making  them  understand  the  idea  of  corporate  communi- 
cation? 

Orser:  There  isn't  any  CEO  in  the  country  that  can't  sit 
down  and  talk  on  capital  formation,  depreciation,  taxes, 
dividends,  and  the  whole  cotton-picking  thing— although 
it  was  most  interesting  to  me,  at  any  rate,  how  many  of 
them  take  the  other  side  on  the  energy  crisis.  I  would 
assume  there  were  a  hell  of  a  lot  of  them  who  thought  it  was 
a  real  ripoff  for  a  long,  long  period  of  time.  Then  all  of  a 
sudden,  somebodv  turned  their  gas  off— which  happened 

to  us,  by  the  way— and  pointed  out  that  the  barn  door  was 

open  or  closed,  I  don't  know  which  way  the  expression 

goes. 

The  new  manager  has  got  to  come  along  in  a  much 

more  involved  way,  in  the  total  sense.  We  can't  teach  old 
dogs  new  tricks.  We're  old  dogs  now,  too. 
Helsing:  I  suggest  you  can,  and  that's  my  suggestion.  I 
believe  that  what  we're  asking  from  our  superiors  is  that 
they  should  be  specialists  in  all  fields,  and  they  can't.  They 
are— as  you  say,  what  they  are.  They're  accountants,  they 
know  finance,  they  know  technology,  whatever,  they're 
engineers,and  they  have  diverse  backgrounds.  We're  sup- 

posed to  be  the  specialists  in  communication.  We  have 
been  through  exactly  the  same  thing  with  our  corporation. 
Our  chief  executive  is  a  finance  man,  and  many  of  the 
people  in  the  other  companies  are  also  finance  people  or 

technicians  or  whatever.  You've  really  got  to  start  from  the 
bottom,  teaching  them  what  public  relations  and  com- 

munication are  about.  It's  pure  education  from  the  ground 
and  all  the  way  up,  and  when  you  get  to  the  point  where 

they  know  our  language  and  understand  what  we're 
talking  about,  then  you  can  talk  about  corporate  identity. 
And  corporate  identity,  to  me,  and  to  the  people  in  our 
corporation,  is  something  that  we  can  all  agree  on. 

What  we're  trying  to  do,  very  often,  is  to  impose 
something  that  we  sit  at  our  desks  and  write  up— this  is  our 

corporate  identity,  this  is  what  we  stand  for,  that's  what  I work  for,  and  so  forth  and  so  on. 
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And  then  we  send  out  this  paper,  multiplied,  to 
everybody  concerned,  and  say,  listen,  you  adhere  to  this 

now,  because  this  is  what  we  tell  you  to  do  And  they  won't 
give  a  damn  because  it's  not  thtir  corporate  identity 

So  what  we  have  to  do  is  build  It  up  from  the  mside  out 

Then  you  have  the  most  important  tool,  as  I  see  it,  to 

convey  your  message  to  whatever  publics,  or  to  your 
employees.  And  the  bigger  the  organization,  the  bigger  the 

impact. 

That's  what  we've  done  and  I  think  we've  done  it  very 
successfully 

Dale  Bnibakei;  Lander  Associates:  I  think  the  greatest 
problem  we  find  in  dealing  with  the  specifics  is  getting 
involved  with  the  chief  executive  officer  We  refuse  to  work 

with  the  company  unless  we  can  have  that  involvement 

And  the  other  ma)or  problem  is  you  may  have  a  change  of 
management  along  the  line  The  new  man  coming  in 

doesn't  get  personally  involved,  and  if  he  doesn't  feel 

personally  involved,  he's  not  going  to  push  it 
One  thing  we  all  recognize  is  that  any  CEO  has  a 

leadership  syndrome  and  he  also  has  an  ego,  and  we've  got 
to  get  to  that  ego  and  make  him  understand  That's  his  role, to  be  able  to  communicate  We  have  to  teach  the  CEO  to 

function  effectively  in  this  area  There  are  places  you  can 
send  him  to  school  to  learn  how  to  speak,  there  are  places 
you  can  send  him  to  learn  how  to  respond  to  television 

questions,  if  he's  specializing  in  these  elements  these  days, 
and  we  recommerid  that,  in  this  area. 

Once  he  feels  comfortable  with  the  subject,  even 

though  his  expertise  may  be  purely  financial,  or  whatever. 

his  own  ego  and  his  own  leadership  characteristics  will 
take  over  We  found  it  works,  too,  to  get  to  this  man  with 
those  ideas  and  make  him  feel  a  leadership  quality  in  a 

field  that  maybe  he  wasn't  originally  trained  in.  It  takes  a lot  of  time  and  a  lot  of  effort 

Helsing:  Does  a  CEO,  a  chief  executive  officer,  does  he 
have  an  absolute  power  in  most  of  the  corporations  in  this country? 

Voice:  Not  absolute   There  is  the  board  of  directors  and 
then  there  are  the  stockholders 

Helsing:  I  like  to  look  at  every  chief  executive  officer  as  a 
human  being,  too  He  has  his  God,  and  what  you  have  to  do 
IS  find  who  are  his  Gods,  and  then  make  them  work  for 

you  If  you  can  do  that,  you'll  — brosethes:  I  think  every  profession  has  a  certain  amount  of 

arrogance    1  guess  it's  necessary  for  self-esteem    But  I would  find  it  difficult  to  believe  that  a  chief  executive 

officer  of  a  major  enterprise  isn't  much  more  aware  of  the 
pressures  and  the  problems  that  exist,  that  will  have  impact 
on  his  company.  He  has  to  be  much  more  aware  of  them 
than  1  am. 

For  instance,  government— certainly,  government  is  a 
bigger  and  bigger  and  bigger  factor  every  day  in  the 
conduct  of  business  and  certainly  the  chief  executive 
officer  IS  well  aware  of  it,  and  I  mean  really  aware  of  the 
details 

Consumerism— he's  certainly  aware  of  that  because  it 
affects  his  company  and  his  product  and  its  performance. 

I  don't  really  think,  speaking  just  as  one  person,  that 
it's  so  much  our  job  to  tell  him  what  he  should  say,  as  much 
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as  to  tell  him  how  it  can  be  best  said.  That's  cost  effective 
and  does  the  job  for  him.  I  think  he  fully  understands  what 
needs  to  be  said;  in  most  cases. 
Voice:  He  has  to  develop  his  own  language. 

Voice:  I'd  like  to  argue  that  point  with  you,  because  I 
think— not  only  the  CEO  1  work  with,  but  others  I  know 

fairly  well— 1  think  they  aren't  quite  aware  of  it.  I  think  the 
communicators,  most  of  us,  spend  most  of  our  time  trying 
to  do  the  traditional  thing,  to  tell  how  we  perceive  our 
corporate  management  to  whatever  audiences  we  think  or 
the  CEO  thinks  we  should  be  addressing.  But  I  think  the 
toughest  sell  that  you  have  is  the  same  one  you  have  with 
the  budget,  the  inside  sell  to  the  CEO,  and  not  only  to  the 
CEO,  but  to  the  senior  management,  that  our  company,  the 
specific  company,  should  really  take  part  in  these  activities. 

Now,  how  are  you  going  to  tell  your  CEO  what  clubs  to 
join,  which  groups  he  should  be  with,  what  he  should  do 

with  the  legislature.  You  can't  tell  him  all  those  things,  but 
you  can  sure  continue  to  kind  of  nudge  him  to  do  things 
like  that,  and  to  allow  the  company  to  spend  some  money. 

U.  S.  Steel  does  it,  and  there's  a  twofold  reason.  One  is 
that  the  people  at  Steel  obviously  know  that  steel  really 

pervades  everybody's  life  in  the  country  so  really  every- 
body is  your  customer,  and  everybody  either  loves  you  or 

hates  you  or  has  some  feeling  about  you.  There  are  many 
other  products  that  are  not  quite  that  pervasive. 

Voice:  That's  perfectly  valid. 
Voice:  So  that's  true.  So  it's  tougher  with  most  people  1 
know.  1  know  many  CEO's  who  talk  about  the  oil  crisis. 
Many  guys  who  weren't  in  the  oil  business  said,  what  the 
hell,  we  don't  get  depletion  allowance.  Those  guys  make 
too  much  money,  it's  all  a  fake.  Even  when  they  were  lined 
up  at  the  gas  pumps  they  said,  they're  hiding  the  gas,  we've 
got  a  lot  of  gas.  That's  our  problem,  because  they're  not  in 
the  energy  business.  It  isn't  that  they're  dumb  or  stupid,  it's 
just  that  they  hadn't  thought  about  it.  It's  not  my  problem, 
my  problem  is  to  make  glass.  My  problem  is  to  make  paper 
My  problem  is  to  make  computer  products.  And  those  oil 

guys,  gee,  they  don't  pay  any  taxes  anyway.  1  pay  a  tax  of  52 
percent.  What  do  they  pay?  Nothing.  You  know,  hurray, 

they  spend  all  this  money  on  political  selection.  They  don't 
quite  get  into  the  thing. 

Biondo:  Don't  you  think  that  most  CEO's  are  truly  con- 
cerned with  the  longer  range  vitality  and  perpetuation  of 

business? 
Voice:  I  think  they  are,  but  they  concentrate  more  on  what  1 
do  in  my  marketplace  about  it,  rather  than  worry  about  the 
business  environment. 

Voice:  I  think  the  populace  are  doing  us  a  favor.  I  think  the 

populace  are  forcing  us  to  do  this,  and  they're  forcing  the 
communicators  to  spend  more  time  trying  to  sell  manage- 

ment on  some  of  these  programs,  and  everything  you  do 
costs  money.  The  discretionary  buck— you  know,  the  first 
one  you  get  in  trouble  and  you  lose  12  or  15  or  20  or  30  or  50 

million  dollars  a  year.  You're  spending  T^h  million  on 
advertising  or  10  million.  The  guy  says,  we've  got  to  cut 
overhead  and  that's  one  thing  we  can  do,  that's  one  thing 
we  can  turn  off.  We  don't  have  to  fire  anybody,  I  won't  get 
involved  with  equal  opportunities  people.  I  don't  have  to 
go  through  a  head  count.  Let's  knock  3  mil  out  of  this  ad 
budget. 
Voice:  1  want  to  ask  you  a  question.  Have  you  ever  kicked 

around  egalitarianism  with  the  boss,  or  Irv  Kristol's  new 
class  group,  or  the  no-growth  proposition? 
Voice:  I  do  that  all  the  time. 

Voice:  Just  kind  of  personal,  when  everybody  is  sitting 

around  at  lunch,  and  get  some  reaction.  In-house  guru  is 
what  you  have  to  be. 
Voice:  But  the  point  is,  when  you  really  get  down  to  it,  it 

gets  tight  and  you're  beginning  to  win  the  argument.  He 
can  always  turn  on  you  and  say,  look,  after  all,  you're  the 
communicator.  What  you're  supposed  to  do  is  tell  people 
what  1  want  you  to  tell  them.  Who  in  the  hell  asked  you  to 

tell  me  how  to  run  the  company?  After  all,  you  didn't  run 
the  manufacturing  department.  You're  not  the  engineering 
guy  who  invented  all  our  products.  What  do  you  know 
about  the  glass  business?  You  know. 

If  you  really  get  him  in  a  corner  where  he's  going  to 
have  to  give  in  to  you,  unless  you've  got  him  in  private, 
don't  try  to  do  that  with  two  witnesses— he's  not  going  to 
give  up.  He's  your  boss.  You  go  back  to  the  beach  where you  started.  (Laughter) 

Voice:  I  heard  the  term  "populace"  booted  about  here  a 
couple  of  times  today.  How  did  they  make  out  in  the 

primaries  so  far? 
Voice:  Not  very  well,  but  they  do  very  well  in  the  news 

media.  That  scares  people.  I  don't  think  they  do  too  well  in 
the  primaries. 

(Several  voices  at  once.) 
Voice:  Look  at  our  state  of  California.  Never  mind  whether 

we  love  or  hate  our  governor.  Twenty-nine  percent  of  the 
people  voted.  Sixteen  percent  of  them  voted  for  him— 16 

percent  of  the  people  who  voted.  The  rest  of  them  didn't 
give  a  damn,  they  didn't  go  to  the  polls.  So  who  does  our 
governor  represent?  Sixteen  percent  of  the  people  who 
voted,  not  even  16  percent  of  the  population.  Because 
people  think  politicians  are  all  crooks  anyway,  why  vote  in 

the  election?  Why  get  involved?  They're  all  a  bunch  of 
connivers,  they're  all  crooked.  It  doesn't  make  any  dif- 

ference who  runs  the  government.  The  government  is 

lousy  anyway.  That's  ridiculous.  That's  what's  wrong  with 
the  government,  because  nobody  cares. 

Voice:  That  wasn't  my  point. 
Voice:  You  can't  solve  that  problem. 
Voice:  My  point  is  we  seem  to  be  trying  to  direct  our 
attention  to  the  concepts  of  the  populace. 

Voice:  I  think  you  can't  ignore  it.  I  think  you  use  it  as  a  tool 
to  get  your  boss— if  that's  one  of  the  jobs,  if  that's  what's used  to  scare  him  a  little  bit,  to  move  him  over  a  little  bit, 
one  way  or  another,  use  it.  You  do  that  on  the  press,  you  do 
it  to  everybody  else,  why  not  do  it  to  your  boss? 

Voice:  You  know,  Graham,  the  word  "communicator" 
always  comes  up  at  a  conference  like  this,  and  I  think  that 
sometimes  we  forget  that  communicator  really  has  two 
thrusts  to  it.  Many  times  we  think  of  it  as  communicator, 
which  means  an  outgoing  type  thing,  from  me  to  someone 
else.  But  the  true  sense  of  the  word  communicator,  the 
other  important  part  of  it,  probably  the  most  important 
part,  is  the  part  that  comes  from  someone  else  to  me.  And 
what  I  mean  is  that  as  communicators,  we  had  all  better 
well  understand,  as  a  financial  officer  understands,  we 
should  also  understand  as  a  tax  man  understands,  we 

should  all  understand  as  a  CEO  understands.  Then  you're 
prepared  to  talk  to  them  in  such  terms  that  they  will 
understand  your  philosophy. 

This  is  something  that  we  have  to  keep  clearly  in  focus, 
that  communication  is  two  ways. 

Voice:  I'm  lucky  enough  to  have  had  a  chief  executive  for 
eight  years  and  to  have  reported  directly  to  him  all  these 

years,  good  times  and  bad.  I  happen  to  believe  there's  a 
move  abroad  throughout  the  community  somewhat  along 
the  lines  that  Louis  Banks  mentioned,  that  there  is  an 
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opportunity.  I  think,  if  nothing  else  comes  out  of  this 
session  here,  it  will  be  the  corporate  communicators  that 

don't  get  to  their  chief  executive  officers  who  are  really  the 
ones  directly  responsible.  I  have  never  seen  yet,  in  two 

companies  I'm  very  close  to,  a  reasonable  program,  prop- 
erly prepared— a  long  term  thing,  like  the  discussions 

you're  talking  about— that  was  not  accepted,  particularly 
now  in  the  free  enterprise  fight,  if  you  want  to  call  it  that.  So 
somehow,  there  is  an  opportunity,  and  I  think  the  mood  is 
there  for  us  to  do  some  good. 

I  happen  to  believe,  also,  that  maybe  the  climate  is 
right  for  us  to  do  it,  to  really  marshal  our  forces  and  take 
advantage  of  it.  In  our  case,  we  have«very  external  activity 
coming  in  through  one  person,  and  it  makes  a  big  dif- 

ference All  budgets  go  through  there.  You  do  have  that 

opportunity  to  shift  funds.  This  year,  we're  doing  two 
things.  Bicentennial,  which  will  finish  July  4th,  Free  Enter- 

prise, which  will  start  September  1st.  But  it's  not  necessar- 
ily all  advertising.  It  is  a  balanced  program,  and  I  think  the 

communicators  have  the  responsibility  to  take  advantage 
of  it. 

Voice:  What  are  you  doing  with  'Free  Enterprise?  " 
Voice:  We're  starting  a  program  in  September,  a  balanced 
program,  following  through  on  our  Bicentennial.  We've 
involved  all  twenty-five  plants  in  the  Bicentennial  on  local 
projects  They,  in  turn,  will  now  follow  through  with  their 

own  Free  Enterprise  projects,  on  their  own.  It's  a  simple 
little  program 
Hoefer  Could  you  talk  a  little  more  about  corporate 
communication  in  Europe? 
Helsing:  In  Europe?  Well,  I  don  t  really  know  about 

Europe  I  know  a  little  bit  about  Scandinavia,  and  I'd  say, 
generally,  it's  picking  up.  We've  been  underdeveloped 
countries  in  Scandinavia,  in  terms  of  corporate  communi- 

cation, especially  if  you  look  at  it  from  an  advertising  point 
of  view.  Our  concern  has  mostly  been  the  local  markets, 
although  we  depend  very  much  on  international  business. 
Most  of  the  stuff  that  we  produce  in  Sweden  is  exported  to 
foreign  markets.  As  you  know,  we  have  some  natural 
resources,  which  the  whole  economy  has  been  dependent 

on;  mining,  for  instance,  forest  products.  Now,  we're 
diversifying  into  other  fields  quickly,  and  the  more  com- 

plicated the  market's  become,  the  more  complicated  the 

communication  aspects  have  become,  too.  You'll  find  an 
increasing  number  of  Swedish  organizations  now  start 
working  on  what  we  call  corporate  advertising  in  different 
markets,  though  not  so  much  in  this  country  as  in  the 
European  marketplace. 

"The  reason  is  that  we  believe  many  of  the  subsidiary 
companies  of  Swedish  enterprises  in  the  United  States  and 
Canada  probably  fair  better  and  do  better  from  being 
identified  as  local  organizations  or  local  companies,  rather 

being  Swedish  companies.  So  we  don't  make  a  point  of 
that,  unless  we  feel  there  is  a  great  advantage  in  being 
considered  Swedish. 

Quite  a  few  companies  like  SKF  and  the  others  are  very 

low  key.  You  see  them  but  you  don't  really  know  if  they're 
Electrolux,  American  refrigerators,  you  don't  really  know 
that  they're  Swedish,  and  they  are. 

Our  company  has  mainly  been  in  shipbuilding.  We're 
the  fifth  largest  shipyard  in  the  world.  Not  many  people 
know  that,  outside  the  shipping  community,  the  oil  com- 

panies, and  others.  But  we  have,  during  the  last  five  years, 
diversified  into  a  number  of  other  activities,  ranging  from 

logging  equipment  to  biochemicals.  This  is  a  new  experi- 
ence for  us,  and  we've  mostly  worked  inside  the  organiza- 
tion to  do  what  I  tried  to  explain  before,  establish  a 

corporate  identity  within  the  organization,  to  make  people 

understand  what's  happening  in  the  diversification  pro- 
cess. And  I  guess,  within  the  next  two,  three  years,  we'll  be 

prepared  to  go  out  and  tell  our  publics,  though  I  don't believe  we  will  be  doing  things  many  of  you  are  doing, 

because  we're  a  very  small  company.  We  want  to  reach 
very  select  target  groups,  and  as  far  as  I  can  see,  today,  we'll never  be  a  public  company  in  the  terms  that  U.  S.  Steel  and 
many  of  the  other  companies  represented  at  this  confer- 

ence are 

Hoefer  I  think  you're  going  to  see  more  American  multi- 
nationals engaging  in  corporate  communication  country 

by  country. 

Voice:  Graham,   I'd   like  to  make  one  point  on  social 
responsibility  I  don't  think  we  can  forget  that  the  prime 
social  responsibility  is  making  that  profit,  performing  the 
job,  and  then  passing  on  to  the  other  things. 
Voice:  Absolutely. 
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Exhibit  53:  "Crosscurrents,  1977" 
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Introduction 

Fortune's  Sixth  Annual  Corporate  Communications 
Seminar  at  Sandpiper  Bay  m  Florida  provided  a  platform 
for  a  variety  of  important  and  informative  speakers. 
Among  them:  Robert  E.  Kirby,  chairman  of  Westinghouse, 
Royal  Little,  the  founder  of  Textron:  Robert  Malott. 
chairman  of  FMC:  and  William  T  Ylvisaker,  chairman  of 
Gould  Inc. 

Their  views,  combined  with  the  insights  of  speakers 
vA\o  explored  such  subjects  as  communications  research, 
developing  objectives  for  corporate  communications, 
employee  communications,  financial  communications, 
and  business  and  the  press,  provided  a  lively  environment 
for  discussion. 

As  participants  m  these  seminars  tell  us  each  year,  the 
greatest  value  they  receive  is  the  opportunity  to  exchange 
ideas  with  their  peers  from  companies  m  the  U.S.  and 

around  the  world.  No  other  meeting  brings  an  audience 
of  this  kind  together  and  focuses  on  subjects  so  closely 
related  to  their  corporate  functions. 

in  tne  six  years  smce  the  first  Fortune  semmar.  it  has 
become  clear  that  the  communications  objectives  of 
major  corporations  have  become  more  diverse  and 
complex,  both  m  formulation  and  execution.  Business 

operates  today  m  an  environment  where  information 
about  its  activities  is  more  widely  reported  and  generates 
more  interest  than  ever  before.  The  pace  and  flow  of  this 
information  has  increased  dramatically  too.  Our  hope  is 

that  the  seminar  opens  up  new  avenues  of  thought  and 

action  for  responsible  and  effective  response  by  corpo- 
rate communicators  to  the  assignments  they  face. 

Another  important  goal  of  the  seminar  is  to  bring  the 
information  developed  at  the  meeting  to  a  much  larger 

audience  of  people  at  companies  and  agencies  who  are 

involved  in  corporate  communications  planning.  This  re- 
port. Crosscurrents  m  Corporate  Communcatons  No.  6  will 

receive  wide  distribution.  We  thank  the  speakers  and  par- 
ticipants who  made  this  report  —  and  a  most  productive 

seminar  —  possible. 

^1 

U^ 

tl^l^ 

James  B.  Hoefer 
Advertising  Director 
Fortune 

Photographs  by  Guy  Gillette 
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Royal  Little,  Founder,  Textron  (Retired):  Member, 
Business  Hall  of  Fame 

The  founder  of  the  country's  first  major  conglonnerate  would 
like  us  to  believe  that  it  all  came  about  because  he  cashed  in 

on  some  lucky  breaks  that  followed  on  the  heels  of  some  not 

so  lucky  ones.  But  clearly,  anyone  who  could  talk  three  Har- 

vard professors  into  giving  him  passing  marks  without  attend- 
ing a  single  class  was  destined  to  do  great  things.  And  he  did. 

Little  shares  some  of  his  secrets  with  us  for  building  a  su- 
premely successful  conglomerate  (and  for  having  a  good  time 

while  doing  it). 

Adversity,  Hostility  and  Corporate 
Communications  17 

Robert  E.  Kirby  Chairman,  Westinghouse  Electric  Corporation 

The  job  of  chief  executive  officer  is  not  unlike  that  of  mayor  in 

a  major  U.S.  city — without  benefit  of  the  clout  that  a  big-city 

mayor  has.  C.e.o.'s  have  no  political  chips  to  cash  in,  says  Kirby 
Also,  they  face  a  very  real  hostility  from  special  interest 

groups,  the  media,  and  the  gei^eral  public.  To  that  Kirby  adds 

the  negative  attitudes  toward  business  that  he  finds  in  certain 

areas  of  government.  He  says  the  solution  to  the  problem  will 

take  more  than  great  media  buys,  or  zingy  commercials,  or 

moving  speeches,  or  favorable  stories  in  a  newspaper  The 

job  requires  a  clear  understanding  of  the  techniques  of  com- 

munication and  of  the  specific  overriding  issues  that  com- 
panies face  every  day 

"Mirror,  Mirror  on  the  Wall ..."  23 

Edward  F.  Kelly  Director  of  Advertising,  Manufacturers 
Hanover  Trust  Company 

Delano  W  Ladd,  Jr,  President,  Edwin  Bird  Wilson,  Inc. 

What  corporate  advertising  shouldn't  be  is  an  ego  trip,  ac- 
cording to  Messrs.  Kelly  and  Ladd — for  management  or 

employees.  To  avoid  that  pitfall — and  the  others  that  lie  in 

wait  for  the  corporate  advertiser — a  company  must  start  by 

defining  its  objectives  and  making  sure  that  all  concerned  un- 
derstand and  accept  the  objectives  from. the  beginning. 

Another  step  toward  success  is  for  the  company  to  stop  talk- 
ing to  Itself  in  the  mirror  a  la  Snow  White  and  to  apply  the 

tough  self-discipline  of  sound,  proven  marketing  techniques 
to  Its  corporate  advertising. 

Custer's  Latest  Stand  31 

William  A.  Latshaw,  Manager  of  Advertising. 
Bethlehem  Steel  Corp. 

Francis  E.  Cronin,  Production  and  Media  Director, 
Bethlehem  Steel  Corp. 

Bethlehem's  corporate  advertising  program  in  magazines  has 

concentrated  on  six  issues  vitally  important  to  the  company's 
future  health:  capital  formation,  environment,  energy  supply 

overregulation  of  business,  foreign  trade,  business  concen- 
tration. To  make  certain  the  media  used  would  enhance 

Bethlehem's  message,  a  survey  was  devised  to  measure  at- 
titudes of  magazine  audiences  toward  the  six  target  issues. 

The  suiA/ey  helped  prove  that  even  though  a  given  publication 

reaches  people  with  similar  demographics,  their  attitudes  and 

opinions  will  differ  because  of  such  things  as  background,  edu- 
cation, personal  interests.  Bolstered  by  the  research  findings, 

Bethlehem  was  able  to  concentrate  its  efforts  in  media  whose 

readers  they  felt  would  be  sympathetic  to  Bethlehem's 
stance,  and  to  avoid  media  with  audiences  that  held  firmly 
entrenched  attitudes  in  opposition. 

Developing  Objectives  for  Corporate 
Communications  39 

Brian  McBain,  President,  McBain  and  Small,  Inc. 

Richard  Morns,  Vice  President,  Corporate  Relations, 
Carrier  Corporation 

McBain's  contention  is  that  without  qualitative  research,  a 
communications  program  runs  the  risk  of  bringing  the  wrong 

message  to  the  wrong  people.  To  demonstrate  the  technique 

and  value  of  qualitative  research  to  Seminar  participants,  Mc- 
Bain, working  with  Dick  Morris  surveyed  a  group  of  financial 

analysts  whose  opinions  of  Carrier  were  considered  ex- 

tremely important.  The  results  confirmed  the  findings  of  ear- 
lier Carrier  research:  analysts  still  thought  of  Carrier  as  a 

company  involved  only  in  producing  air-conditioning  equip- 
ment. The  Carrier  campaign  was  proved  to  be  on  the  right 

track  because  it  was  attempting  to  change  that  limited  image 
among  the  analysts. 

International  Trade:  What's  Ahead  for 
Multinational  Corporations  45 

William  N.  Walker,  Ambassador,  U.S.  DelegaVon  to  the 
Multilateral  Trade  Negotiations 

U.S.  businessmen  should  become  more  familiar  with  the  di- 

rfeCtion  and  force  of  international  economic  policy,  according 
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to  Walker,  because  those  'ssues  are  increasingly  overshadow- 
ing traditional  geopolitical  and  natonal  security  issues.  One  of 

the  results  of  the  Geneva  talks  could  be  the  lowering,  or  the 

removal,  of  tariffs  on  goods  imported  into  the  U.S.  In  that 

event  Walker  urges  businessmen  to  understand  the  overall 

picture  and  to  remember  that  the  US.  has  a  substantial  com- 

petrtve  edge  m  dealing  overseas  As  for  the  European  Com- 
munity specifically  the  US.  has  had  a  whopping  trade  surplus 

every  year  since  its  founding  m  1958  ($6  billion  m  1976).  Un- 

derstandably this  has  led  some  Europeans  to  feel  they're 
being  taken  advantage  of  by  the  U.S.  and  to  look  for  relief. 

The  Ups  and  Downs  of  Corporate  Advertising       SI 

Robert  S.  t^arker.  Chairman,  Lxecui^e  Committee. 

Needham.  Harper  &  Steers,  inc- 

Barron  Biederman,  Senior  Vice  President.  Needham.  Harper 
&  Steers,  /nc 

Before  even  the  best  corporate  advertising  program  can  be 

launched  publicly,  say  Biederman  and  Marker,  the  company's 
chief  executve  officer  must  be  convinced  that  corporate  ad- 

vertising IS  in  the  company's  own  interest  The  role  of  the  di- 
rector of  corporate  advertising  is  to  convirKe  his  ceo.  of  the 

need  for  a  program  and  defme  its  role,  policy,  strategy,  and 

budget  If  a  campaign  already  exists,  the  director  must  be  able 

to  demonstrate  that  it  is  indeed  working.  Not  to  be  over- 

looked IS  still  another  responsibility  of  the  director  of  corpo- 

rate advertising;  he  must  inspire  his  staff  and  guide  his  agency 

in  the  planning,  creation,  and  implementation  of  corporate 
communications 

The  I  Imperative  59 

Stuart  B.  Upson.  Chairmar)  and  Chief  Execulve  Officer. 

Dancer-Fitzgerald-Sample.  Inc 

Philip  S  Boone.  Senior  Vice  President.  General  Manager/ 

Western  Operatons.  Dancer-Fitzgerald-Sanrtple.  Inc. 

Upson  and  Boone  rightly  observe  that  the  goal  of  most  com- 

panies IS  to  stay  in  business  for  a  long  time  and  to  make  a  prof- 
it Achieving  that  goal  may  not  be  so  simple.  In  fact,  say  the 

two.  It  calls  for  sophistcated  strategy  as  well  as  strong,  honest 

advocacy  advertising.  A  successful  program  demands  that 

three  groups  of  people  function  as  one  throughout  every 

stage  of  planning,  execution  and  administration  the  chief 

executve  and  his  immediate  management  team;  the  corpora- 

tion point  man;  the  agency  team.  Without  trilateral  coopera- 
tion, no  program  can  achieve  the  clarity  luster  and  conviction 

that  the  corporaton  deserves 

What  Are  You  Trying  to  Do  to  Whom?  65 

James  B.  Orthwem.  Chairman  of  the  board  arxl  Chief 

Execut/i^e  Officer;  D'Arcy-MocA^onus  &  Masius,  Inc. 
Walter  Armbruster,  £xecut;ve  Vice  President  Director. 

Crealve  Planning.  D'Arcy-MacManus  &  Masius.  Inc. 
Many  firms  approach  corporate  commumcatons  by  deciding 

what  they  want  to  say  But  Orthwem  and  Armbruster  con- 

tend that  this  should  be  one  of  the  last  steps.  People  have  cer- 
tain beliefs  about  corporatons,  they  tell  us,  just  as  they  have 

beliefs  about  products.  And  their  behavior  toward  those 

products  or  corporatons  is  based  on  their  beliefs.  If  a  corpo- 
rate advertiser  is  not  satisfied  with  that  behavior,  he  can 

change  it  by  creating  new  beliefs.  This  is  where  the  concept  of 

"Belief  Dynamics"  conries  m.  It  helps  determine  which  beliefs  a 

corporaton's  audience  currently  holds  so  it  can  decide  if  and 
how  those  beliefs/behavior  should  be  changed.  Furthermore. 

say  Its  two  advocates,  "Belief  Dynamics"  helps  keep  com- 
panies from  disseminatng  mformaton  no  one  cares  about 

Expanded  Horizons  for  Corporate 
Communications  71 

Wiiham  T  Yivisaker.  Chairman  of  the  Board.  Gould  Inc. 

Excellent  technology  is  at  the  heart  of  Gould  Inc.'s  success  and 

the  company's  future  rests  on  it  But  technology  per  se  is  held 

in  low  esteem  these  days  by  many  people;  it's  even  blamed 

for  many  of  scxnety's  problems  Countenng  that  negatve  at- 
titude became  a  corporate  goal.  The  result  is  a  campaign  that 

boldly  identifies  Gould  as  a  technology  company  and  dem- 

onstrates that  Gould  has  unique  ideas  on"  topics  of  national 
importance  as  well  as  m  areas  that  are  related  to  its  own  busi- 

ness interests 

Turning  Corporate  Communications  Failures 
into  Success 77 

Eberhard  Faber,  Chairman  of  the  Board  and  Chief  ExecuVve 

Officer.  Eberhard  Faber,  Inc. 

The  man  who  bills  himself  as  an  expert  m  commumcatons 

failures  tells  us  how.  tme  and  agam,  he  turned  disaster  into 

magnificent  success.  For  example:  how  he  lost  a  Rhodes 

scholarship  (a  politcally  "hot"  editorial  in  the  undergraduate 
Daily  Princetonian  did  it)  but  gained  a  Fulbnght  and  how  he 

ret  red  from  the  family  business  at  32  (more  or  less  m  defeat), 

after  serving  "m  various  innocuous  positons"  for  five  or  six 
years,  but  was  welcomed  tjack  several  years  later  as  its  presi- 

dent Even  without  the  incentve  of  failure,  Faber  proved  at 
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•the  Seminar  that  he  is  more  than  an  expert  m  career  flops;  he 

IS  also  a  master  in  the  art  of  entertaining  a  roomful  of  suc- 
cess-minded communications  experts. 

Corporate  Growth  and  Communications 

Challenges  83 

Robert  H.  Malott,  Chairman  of  the  Board  and  President,  FMC 

Malott  briefly  outlines  the  various  phases  of  growth  that  his 

company  passed  through  en  route  to  becoming  a  giant  diver- 
sified corporation.  He  suggests  that  other  business  leaders 

might  recognize  the  sequence  and  thus  be  in  a  better  position 

to  anticipate  problems,  particularly  communications  prob- 
lems, associated  v^ith  growth.  Malott  also  tells  us  why  for  the 

sake  of  better  communications,  certain  divisions  of  the  com- 

pany were  renamed,  why  trademarks  and  brand  names  were 

eliminated  —  and  why  the  corporate  name  was  retained 
against  the  advice  of  a  consulting  firm. 

Change  and  Opportunity:  The  Present  and 
Future  on  Wall  Street  91 

Donald  E.  Weeden,  Chairman,  Weeden  Holding  Corporation 

Weeden  has  some  advice  for  companies  anxious  to  com- 

municate effectively  with  the  financial  community  Be  accessi- 
ble, he  suggests,  but  not  overly  aggressive.  Avoid  puffery; 

focus  on  the  long-term  view  And  never  mislead  the  people 

on  Wall  Street.  They  don't  like  to  look  foolish,  and  they  have 

long  memories.  Weeden's  own  interest  in  Wall  Street  is  from 
another  perspective.  He  supports  a  national  market  system, 

which  means  he  would  like  to  see  more  competition  m  the 

buying  and  selling  of  securities.  The  result,  Weeden  says, 

would  be  a  more  efficient  system,  one  that  would  encourage 

more  small  investors  to  participate  while  costing  all  investors 
less  in  transactions  fees. 

Simple  Is  Smart — Changing  Lingo  to  Language     95 

Alan  M.  Siegel.  President,  Siegel  &  Gale.  Inc. 

American  business  has  put  some  formidable  language  bar- 
riers between  itself  and  its  customers,  often  without  realizing 

It.  Stegel's  mission  is  to  simplify  that  language,  and  thus  im- 
prove lines  of  communication.  Since  his  entry  into  this  field 

three  years  ago,  his  firm  has  put  its  mark  on  such  documents 

as  bank  forms,  real  estate  contracts,  and  insurance  policies. 

The  consumer  movement  has  brought  increased  pressures 

on  business  to  use  language  that  is  clear  and  under- 

standable—  and  that  communicates.  Siegel  notes  that  the 
company  that  responds  to  the  pressure  could  be  at  an  advan- 

tage: a  survey  of  bank  customers  shows  that  80  percent  of 

those  polled  had  positive  attitudes  about  borrowing  from  an 

instituton  that  used  the  new  style  of  easy-to-read  contracts. 

Business  and  the  Press  103 

Joseph  Angotti,  Ejcecutive  Producer,  NBC  Nightly  News 

Jack  Egan,  New  York  Business  and  Financial  Correspondent, 
Washington  Post 

Raymond  L.  Scherer  Vice  President,  Washington.  RCA  Corp. 

Paul  Weaver  Associote  Editor,  Fortune 

Moderator:  Robert  Lubar  Managing  Editor,  Fortune 

There  seems  no  argument  with  Lubar's  thesis  that  "Business 
distrusts  the  press.  The  press  distrusts  business.  And  the  pub- 

lic ends  up  mistrusting  both  of  them."  But  what  to  do  about  it? 
Egan  finds  the  antagonism  perfectly  understandable  and  sees 

It  as  part  of  the  public's  loss  of  confidence  in  most  of  society's 
institutions.  Weaver  notes  that  Americans  have  never  been 

pro-business.  On  top  of  that,  he  says,  business  has  lost  a 
strong  ally  with  the  decline  of  the  Republican  Party  in  the  U.S. 

To  the  charge  that  TV  at  best  ignores  business,  and  at  worst 
misrepresents  it,  Scherer  contends  that  TV  coverage  is  getting 

better  because  newscasters  are  becoming  more  skilled  in  bus- 
iness and  economic  areas.  Angotti  says  corporations  must 

learn  to  adapt  to  the  quick  pace  of  television  so  that,  when 

given  the  opportunity  to  respond  to  an  anti-business  charge, 

they  can  do  so  in  time  for  that  evening's  newscast;  tomorrow IS  too  late. 

Workshop  Session  IIS 

Presenter:  John  R.  Purser,  Vice  President  Public  Relations 

&  Advertising,  Jones  &  Laughlm  Steel  Corp. 

Moderators:  Robert  S.  Marker  Chairman,  Executive  Commit- 

tee: Barron  Biederman,  Senior  Vice  President  and  Man- 

agement Representative,  Needham  Harper  &  Steers,  Inc. 
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How  to  Ijose  $100  Million  and  Other  Valuable  Advice 

Royal  Little 

Founder  Textron  (Retired) 

Member  business  Holl  of  Fame 

I've  had  a  chance  to  talk  with  business  groups  quite  often  and 
they  expect  me  to  tell  thenn  what  a  wonderful  job  I  did  building 

up  Textron.  But  I  fool  them  by  talking  about  my  mistakes. 

I  even  decided  that  perhaps  the  thing  to  do  is  to  write 

a  book  about  the  mistakes  because  in  my  opinion  it  would 

be  of  some  value  to  the  free  enterprise  system,  if  I  could  tell 

about  mistakes — fifty  mistakes  I've  made  and  how  you  might 
avoid  them. 

So  that's  why  I  decided  to  write  a  book.  I  think  I've  thought 
up  a  hell  of  a  title:  "How  to  Lose  $100  Million  and  Other  Valu- 

able Advice." 
Now  the  book  may  be  lousy  but  that  title  is  going  to  sell. 

I  grew  up  as  a  kid  on  a  ranch  in  California  and  went  to  one 
of  those  one  room,  one  teacher  schoolhouses.  I  used  to  ride 

bareback  on  a  mule  several  miles  to  school.  The  mule  was  blind 

in  the  left  eye  so  anytime  anything  crossed  the  road  from  left  to 

right,  the  mule  would  shy  and  throw  me  off  I  was  always  late  to 

school  when  that  happened. 

So  then  my  uncle,  Arthur  D.  Little,  made  a  deal  with  my 

mother  If  I  could  come  east,  he'd  try  to  make  a  chemical  en- 
gineer out  of  me.  So  I  came  east  and  went  to  school  in  Boston, 

Noble  and  Greenough  School   I  changed  schools  seventeen 

times  before  I  got  to  Harvard.  I  was  there  for  a  year  and  a  half 

and  in  the  middle  of  sophomore  year,  the  war  came  along.  I 

went  in  the  service  and  I  had  a  very  distinguished  career  in  the 
Army  I  was  in  the  Rainbow  Division  and  served  in  France,  later 

in  the  Army  of  Occupation  in  Germany  and  I  was  the  only 

officer  in  the  entire  American  Expeditionary  Force  that  never 

got  promoted. 
Then  when  I  came  back  about  a  month  before  the  class 

was  to  graduate,  I  told  my  uncle,  "I'm  sorry  I  just  can't  go  back 
and  complete  the  five  years  of  postgraduate  work  and  college 

that  you  want  me  to  do  to  be  a  chemical  engineer  I'd  much 

rather  go  into  business." 
But  I  thought  It  would  be  nice  to  have  a  degree  when  I  went 

to  apply  for  a  job.  At  Harvard  in  those  days  they  had  what  was 

called  a  war  degree.  You  got  a  war  degree  if  you  completed 

three  quarters  of  the  courses  necessary  for  a  regular  degree. 

Since  I'd  been  on  an  accelerated  course,  I  had  anticipated  three 

courses  before  I  went  to  college  and  I'd  been  taking  more 
courses  than  normal  while  I  was  there.  I  got  credit  for  every- 

thing I'd  taken  up  until  the  war  and  I  needed  only  two  and  a  half 
courses  to  get  my  war  degree. 

I  found  a  course  in  conversational  French  and  went  around 

to  see  the  professor  He  was  a  Frenchman  who'd  come  over  to 

the  U.S.  and  I  explained  to  him  how  I'd  helped  save  his  country 

and  told  him  that  I'd  been  stationed  over  there  and  I'd  learned  a 

little  French.  And  he  said,  "Parlez  vous  franfais?"  And  I  said, 

"Mais  oui,  mon  Professeur  je  parle  tres  bien."  He  gave  me  one 
whole  course  in  French  conversation. 

Then  I  went  to  the  head  of  the  German  department.  He 

was  a  German  who  had  come  over  here  so  I  couldn't  use  the 
same  line  on  him.  But  I  explained  that  I  had  been  in  the  Army  of 

Occupation  in  Germany  for  six  months  and  learned  a  little 

German.  He  said,  "Sprechen  sie  Deutsch?"  And  I  said,  "Jawohl, 
Herr  Professor  Ich  bin  in  Deutschland  gewesen  und  ich  kann 

em  wenig  Deutsch  sprechen."  And  he  said,  "Sehr  gut,"  and  gave me  one  whole  course  in  conversational  German. 

Then  he  said,  "What's  that  blue  area  out  east  of 

New  England?"  I  said,  "That's  the  Atlantic  Ocean, 
sir"  Whereupon  he  said,  "Young  man,  you've  just 

graduated  fronn  Harvard!" 
I  had  about  a  week  to  go  before  graduation  and  I  was  half  a 

course  short.  I  went  through  the  Harvard  catalogue.  Finally  oh 

boy  I  found  half  a  course  in  map  reading.  Boy  could  I  read 

maps!  I  went  around  to  the  head  of  the  engineering  depart- 

ment and  explained  my  problem.  I  said,  "Professor  if  you'll  give 
me  this  half  course  in  map  reading,  I'll  get  my  degree  with 

my  class.  I  hope  you'll  be  willing  to  do  it  because  obviously  I 

can  read  maps.  I've  led  troops  all  over  France,  Germany  and 

Belgium." 

He  said,  "Well  that's  a  serious  matter  I'll  have  to  give  you  a 

test."  So  he  brought  out  a  geodetic  survey  map  of  the  eastern 
coast  of  the  United  States  and  said.  "What  are  these  brown 

lines  on  the  map  that  never  intersect  each  other?"  I  said,  "Those 
are  contour  lines,  sir"  Then  he  said,  "What's  this  black  line  that 

runs  between  Boston  and  New  York?"  I  said,  "That's  the  New 

Haven  FUilroad,  sir" 
Then  he  said,  "What's  that  blue  area  out  east  of  New  En- 

gland?" I  said,  "That's  the  Atlantic  Ocean,  sir"  Whereupon  he 

said,  "Young  man,  you've  just  graduated  from  Harvard!" 
The  reason  I  told  you  all  this  about  my  educational 

background  is  because  I  want  you  to  realize  that  it  isn't  neces- 
sary to  have  an  MBA" from  Harvard  to  lose  $100  million! 
In  1 923  I  had  the  idea  of  starting  a  synthetic  yarn  processing 

business  in  New  England  to  take  care  of  the  New  England  tex- 
tile trade.  That  work  had  all  been  done  in  Pennsylvania  and 

New  Jersey  In  silk  processing  plants.  But  I  didn't  have  any 

money  A  good  friend  of  mine,  Eliot  Farley  whom  I'd  worked 
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form  a  company  caJled  Lustron,  endorsed  a  $  1 0,000  loan  at  the 

First  National  Bank  in  Boston.  That's  how  Textron  started  with- 
out one  cent  of  equity  capital. 

About  1 928  we  were  having  a  terrible  time,  always  short  of 

money  There  was  a  company  m  Providence  called  Franklin 

Rayon  Dyeing  that  had  done  very  badly  We  hadn't  made  any 
nnoney  All  the  earnings  were  going  to  pay  the  factors  The 

other  company  wanted  to  get  my  management  I  don't  know 
why  But  anyway  we  merged  with  that  company  and  part  of  the 

deal  was  that  they  were  going  to  raise  a  quarter  of  a  million 

dollars  by  selling  a  prior  preferred  stock  and  I  had  to  do  the 
same. 

He  looked  over  the  figures  and  said, 

"Sorry  Roy  this  looks  too  much  like  two  drunks 

helping  each  other  honne." 

I  had  a  good  friend  m  Boston  who  was  an  investment 

banker  I  showed  him  all  the  financial  figures  Remember  this 

was  1928  You  coukJ  have  sokj  anything  to  the  public 

He  looked  over  the  figures  and  said.  "Sorry,  Roy  this  looks 

tcxj  much  like  two  drunks  helping  each  other  home  " 
Then  m  the  middle  thirties  there  was  a  fellow  down  m 

Texas  m  the  oil  business  who  came  to  New  England  wrth  an 

absolutely  perfect  idea  No  way  you  could  lose  money  He  said. 

"For  every  $S0.000  that  you  give  me  to  drill  a  well,  if  I  get  a  dry 

hole,  I'll  use  my  ov^  capital  to  dnil  wells  urrtil  we  get  you  a  pro- 

ducing well " 
So  we  got  together  with  a  lawyer  and  drew  up  wery  care- 
fully the  definition  of  what  a  producing  well  was  And  then  I  put 

up  a  quarter  of  a  million  dollars  And  this  ̂ y  got  $20  milkon  out 

of  New  England  with  this  idea.  And.  of  course,  it  was  a  com- 
plete Ponzi  scheme  Notxxjy  can  afford  to  agree  to  drill  wells 

until  they  get  you  a  producing  well  All  that  $20  million  was  lost 

So  I  always  tell  people  that  if  you  kve  m  New  England  and  a 

wonderful  idea  comes  along  from  Texas,  and  it  has  gotten  by  ail 

the  caprtal  m  St  Louis,  m  Chicago,  m  Pittsburgh,  m  Philadelf>hia. 

in  New  York,  and  they  finally  have  to  conne  to  New  England  to 

raise  the  money  look  out!  That  will  be  a  lousy  deal 

One  thing  that  happened  to  me  was  quite  a  shocker  I 

bought  10.000  shares  of  Industrial  Rayon  back  m  the  thirties.  I 

was  able  to  tell  pretty  well  when  the  rayon  companies  vi^xild 

earn  nnoney  because  we  were  buying  rayon  When  our  cus- 

tomers started  buying  yarns  I  knew  producers'  earnings  would 
go  up.  So  I  bought  10.000  shares  at  SO  In  a  short  tinr>e.  the  pnce 

was  up  to  65  Then  I  got  a  little  worried  abcx;t  the  nnarketing 

conditions  I  thought  I  ought  to  protect  this  profit 

So  I  put  in  a  stop-loss  order  at  60  v^hen  the  pnce  was  65 

What  happened'  Had  a  big  shakeout  m  ttie  market  My  stop- 
loss  order  became  a  market  order  The  speaalist  had  to  put 

that  on  his  book  He  didn't  have  enough  buying  orders  They 
stopped  trading  in  Industnal  Rayon  secuntes  One  of  the  gov- 

ernors of  the  Stock  Exchange  came  around  a  couple  of  hours 

later  and  said  "Why  the  hell  haven't  you  opened  Industrial 

Rayon?"  He  showed  him  the  book  So  this  governor  called  up 
the  treasurer  of  Industrial  Rayon  and  said.  'The  specialist  has 
about  30.000  shares  for  sale,  would  you  like  to  buy  itr 

So  the  treasurer  of  Industnal  said,  "Yeah,  well  buy  it  all  at 

$40  a  share."  So  I  got  closed  out  at  40.  The  next  morning  it 
opened  up  at  62. 

Now  in  some  of  the  Textron  acquisitions  we  had  some 

trouble  because  we  were  buying  a  lot  of  family  controlled 

businesses.  One  of  the  companies.  Camcar  was  a  very  good 

little  business,  privately  owned.  They  showed  me  their  figures 

including  their  net  worth  and  earnings.  So  I  made  a  deal  with 

them  that  we'd  pay  their  net  worth  in  cash  plus  a  contingent 
payout  based  on  future  earnings. 

Since  I'd  seen  their  balance  sheet  I  thought  I  knew  what  the 
down  payment  would  be  Then  at  the  closing,  our  auditors  and 

their  auditors  agreed  that  they  should  have  capitalized  a  million 

dollars  of  tcxjis  and  dies  that  had  been  expensed.  That  cost  us 

an  extra  million  dollars.  The  next  tme,  when  I  was  buying  the 

Benada  Aluminum  Co .  I  had  the  lawyers  put  in  the  agreement 

that  the  net  worth  would  t>e  determined  exactly  the  way  the 

company  had  figured  the  net  worth  m  the  past.  This  tme  I 

wasn't  going  to  be  fcxaled 
Well,  when  we  closed  the  deal  that  time,  our  auditors  dis- 

covered that  this  guy  had  a  half  a  million  dollars  of  accounts 

payable  m  his  top  nghthand  drawer  that  weren't  on  the  balarKe 
sheet  I  said  to  him,  "This  is  ndiculous  You've  got  to  reduce  your 

net  worth  by  a  half  million  dollars."  And  he  said,  "The  hell  I  have. 

I've  always  kept  the  books  this  way  Remember  how  you  wrote 
the  contractr  That  cost  us  another  half  million  dollars 

But  we  did  make  the  headline  of  the  year 
in  the  Willimantjc  Chronicle  Bowl  and  the  Wall 

Street  journal  which  said,  "Te>ctron  Makes  Offer 

to  Screw  Company  Shareholders." 
Then  an  old  conservative  company  m  Providence,  called 

the  American  Screw  Comfjany  was  approached  by  an  outfit  m 

New  York.  They  made  a  tender  offer  nght  over  the  heads  of 

the  directors  and,  of  course,  this  was  the  first  time  that  anything 

like  that  had  ever  happened  m  Rhode  Island.  This  was  a  conser- 
vative company  that  had  been  m  business  over  a  hundred 

years 

So  they  came  to  us  and  said,  "We  )ust  don't  want  to  do 
business  with  that  outfit  They're  not  our  type.  Will  Textron 

make  an  offer  to  buy  the  company?"  I  looked  the  figures  over 
and  we  made  an  offer  of  $50  per  share  The  only  trouble  was 

that  the  other  bidder  had  a  20  percent  headstart  and  we  were 
unsuccessful. 

But  we  did  make  the  headline  of  the  year  m  the  Willimanoc 

Chronicle  Bowl  and  the  \M)//  St/eet  journal  which  said,  "Textron 

Makes  Offer  to  Screw  Company  Shareholders " 
I  go  down  to  Nassau  m  the  Bahamas,  and  when  my  son  was 

young,  he  and  I  did  a  lot  of  scuba  divmg  When  he  was  about 

eight  years  old,  I  got  him  all  the  equipment  the  tank,  the  snor- 
kel, and  everything  else.  I  thought  this  was  a  wonderful  sport  I 

was  sure  that  this  was  going  to  be  a  great  sporting  equipment 

business  for  Textron  to  get  involved  m 

I  found  a  company  out  m  Los  Angeles  called  U.S.  Divers 

which  was  the  pnncipal  nrwiufacturer  I  went  out  to  see  the  fel- 

low v/ho  ran  it  He  was  a  Frenchman  and  I  said.  "Are  you  willing 

to  consider  selling  the  business?"  He  said,  "Sure,  at  a  price.'  I 
said,  "Well  let's  see  your  figures."  So  he  showed  me  that  they 
were  making  a  quarter  of  a  million  dollars,  pre-tax  So  I  tokJ  him 
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wtiat  we  could  afford  to  pay  for  those  earnings.  He  said,  "When 

you  buy  the  company  the  earnings  will  be  much  greater"  I  said, 
"How  come?"  He  said,  "Well  in  the  first  place,  my  sister  lives  in 

Paris.  She's  our  European  agent  I  pay  her  $50,000.  She  just  puts 

that  money  in  my  bank  account  in  Paris.  You  won't  have  to  pay 

her" 

Then  he  said,  "I've  got  a  Swiss  bank  account  over  in  Zurich. 

I've  got  some  patents  in  that  bank  and  I  pay  $50,000  and  charge 
that  off  to  expenses  for  the  royalties  on  those  patents,  which 

really  aren't  worth  it  You  won't  have  to  pay  that" 
I  said,  "Okay  that  raises  the  price  another  few  hundred 

thousand  dollars.  What  else?"  He  said,  "Well,  as  a  matter  of  fact 

the  thing  that  is  really  important,  that'll  bring  these  earnings  up 
to  way  over  $600,000  a  year  is  that  we  rvin  this  factory  on  a 

five-day  basis.  Every  Saturday  morning  I  bring  up  a  taick,  take 

out  $5,000  worth  of  this  stuff,  and  sell  it  for  my  own  account" 

I  said,  "Don't  you  realize  that  there  are  informers  in  this 

country  who'll  turn  you  in  to  Internal  Revenue?  You'll  not  only 

have  to  pay  back  taxes,  you'll  end  up  in  jail."  He  said,  "Why  that's 

outrageous.  In  France,  everybody  does  this." 
Then  there  was  a  very  interesting  company  out  in  Min- 

neapolis, called  the  Brown  &  Bigelow  Company  which  was  the 

leading  producer  of  calendars  and  gifts  for  corporate  execu- 
tives. It  looked  like  a  perfect  fit  It  was  a  leader  in  that  industry 

and  I'd  always  thought  that  the  ideal  thing  for  Textron  was  to 
buy  only  leading  companies  in  small  industries.  Here  was  a  per- 

fect setup. 

The  president  of  that  company  was  Chariie  Ward.  Ward 

had  been  in  Leavenworth,  where  he'd  gotten  to  know  one  of 

the  family  who'd  ended  up  in  jail  because  of  some  tax  problem. 
So  Ward  got  to  know  the  Brown  &  Bigelow  family  pretty  well. 

They  both  got  out  of  jail  about  the  same  time  and  Ward  was 

hired  by  Brown  &  Bigelow.  At  that  time  they  were  doing  about 

a  million  dollars  a  year  He  did  a  fantastic  job.  He  built  that  com- 
pany up.  By  the  time  we  were  talking  to  him,  it  was  over  $50 

million  in  sales  and  a  very  good  profit  But  the  thing  that  im- 

pressed me  was  that  here  was  a  guy  who'd  been  in  jail  who 
spent  a  great  deal  of  time  going  all  over  the  country  helping 

rehabilitate  people  who'd  also  been  in  jail. 

He  worked  with  the  wardens.  He  gave  talks.  He'd  done  a 
fantastic  job.  He  built  a  great  reputation  all  over  the  country  for 

this  work.  So  he  and  I  made  a  deal  as  to  how  we'd  merge.  Then 

he  said,  "Roy  I  think  before  you  take  this  to  your  board  for  ap- 
proval, I  ought  to  tell  you  that  there  are  quite  a  few  other 

people  in  Brown  &  Bigelow  who've  been  in  jail  besides  me.  But 

they're  all  straightened  out  They're  doing  a  great  job.  You've 

got  nothing  to  worry  about." 
When  I  went  to  my  board  I  had  a  little  trouble  but  I  finally 

got  it  approved.  But  v^^en  Ward  took  it  to  his  board,  he  got 

turned  down.  They  didn't  want  to  be  associated  with  me. 

Question  amd  Answer  Period 

Q:  How'd  you  get  involved  with  a  very  good  aircraft  company  in 
Fort  Worth,  Texas,  that  makes  helicopters? 

A:  That's  an  interesting  question.  We  had  a  very  good  Textron 
director  Jack  Bierwirth,  who  was  the  head  of  National  Distillers. 

One  of  our  divisions  used  to  buy  products  from  his  chemical company 

One  day  I  was  in  his  office  and  he  said,  "Roy  you'll  be  in- 
terested to  hear  that  the  Bell  Aircraft  Company  is  going  to  sell 

all  its  aviation  operations  to  Lockheed."  And  I  said,  "Tcx)  bad  we 

couldn't  have  bought  it  Textron  has  so  little  defense  work,  we 

really  ought  to  get  into  more  government  business.  We  don't 

have  enough  of  it" So  he  said,  "Well,  if  anything  happens  to  that  deal  I'll  let  you 

know."  A  couple  of  months  later  I  saw  him  again  and  asked, 

"Jack,  how's  that  Lockheed  merger  going?  I  haven't  seen  any 

publicity  on  it"  And  he  said,  "Gosh,  Roy  I  forgot  to  tell  you — it 

blew  up.  Bobby  Gross  wasn't  willing  to  take  on  the  huge  plant 
up  in  Buffalo  that  has  no  work.  All  he  wants  is  the  helicopter 

plant  down  at  Fort  Worth." 
I  said,  "Let's  get  going."  And  that  is  how  we  had  a  chance  to 

buy  in  I960,  the  whole  Bell  Aircraft  operation.  I  went  up  to 

look  at  the  Buffalo  plant  about  a  million  square  feet  I  saw  one 

worker  every  hundred  yards.  I  thought  to  myself,  what  the  hell 

am  I  doing  buying  this  headache?  But  1  realized  it  was  the  only 

way  we  could  buy  it  all.  So  we  did  work  out  an  interesting 

transaction  there,  which  probably  was  very  close  to  what 

they'd  offered  Lockheed.  We'd  only  buy  its  working  capital.  All 
of  the  plants  were  to  be  on  a  thirteen  year  net  lease  with  very 
low  renewal  options. 

Q:  7e//  us  about  Textron. 

A:  What's  discouraging  is  that  after  proving  the  validity  of  the 
unrelated  diversification,  Textron  stock  sells  at  only  eight  times 

earnings.  The  thing  that  distinguishes  Textron  from  other  diver- 

sified companies  is  that  Textron  acquired  many  leading  com- 
panies, in  small  industries,  rather  than  getting  in  competition 

with  Westinghouse,  General  Motors,  and  the  giants. 

As  a  result  of  that  policy,  take  a  look  at  what  Textron  is  to- 

day You've  got  Gorham,  a  leader  in  silverware;  Bostitch  in  sta- 
plers; Homelite  in  chainsaws;  Fafner  in  beanngs,  Talon  in  zip- 

pers. Leaders  right  down  the  line.  They've  got  one  hell  of  a 
bunch  of  really  top  companies  in  fairly  small  industries.  So 

they're  doing  all  right 

I  always  wondered  what  was  going  to  happen  when  we 

had  a  real  tough  recession.  So  when  the  company  came 

through  1975  in  good  shape  I  realized  that  my  basic  dream  had 

really  come  true. 

Q:  Textron  was  going  to  buy  into  Lockheed.  What  did  you  think  of 
that  idea? 

A:  Now  that's  an  interesting  question.  Because,  of  course,  not 
being  on  the  board,  I  had  no  idea  that  Bill  Miller  was  thinking  of 

rt  and  when  I  read  about  it  in  the  paper  I  didn't  sleep  that  whole 
night 

Q:  What's  your  economic  forecast  for  the  next  five  years? 

A:  I'm  afraid  you  don't  have  time  enough  to  hear  that  If  you 
buy  a  copy  of  my  bxDok,  the  last  chapter  is  going  to  be  called 

"Whither  America?" 

Q:  How  do  you  spell  that? 

A:  With  an  "h"! 
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Adversity;  Hostility  and  Corporate  Communications 

Robert  E.  Kirby 

Chairman,  Westjn^ouse  Electric  Corporation 

Before  I  came  here.  I  read  through  all  the  talks  that  have  been 

made  at  the  We  previous  Fortune  communicatons  seminars 

And  I  began  to  feel  a  bit  like  William  Everett  who  ran  the  US. 

Patent  Office  m  the  early  part  of  this  century  and  wanted  to 

close  up  shop  because  everything  worthwhile  had  already 

been  invented.  After  lookjng  over  the  proceedings  from  the 

previous  Fortune  seminars.  I  have  the  uneasy  feeling  that 

maybe  everything  worth  saying  on  the  subject  has  already 

been  said.  Of  course,  if  I  really  believed  that  Id  srt  dov*^  nght 

now.  But  you'll  notice  that  I  stil  have  a  stranglehold  on  this 
microphone 

I  might  mention  that  this  is  the  second  gathenng  of  com- 

municators I  have  spoken  to  m  less  than  a  month.  In  late  Feb- 

ruary. I  spoke  to  a  group  of  Westinghouse  communications 

managers  m  Pittsburgh  Of  course.  I  could  talk  a  bit  more 

Dutch-uncle  to  them  than  I  can  to  you  I  told  that  group  a 

story — a  true  one.  by  the  way — that  might  be  v^^arth  repeat- 
ing here.  Last  December  on  the  night  before  the  Pittstxjrgh 

Steelers  were  to  play  the  Oakland  Raiders  for  a  spot  m  the 

Superbowl.  one  of  the  Oakland  television  reporters  asked  if  he 

could  interview  Lynn  Swann.  Swann  is  a  v\/ide  receiver  for  the 
Steelers  and  was  a  center  of  interest  because  he  had  suffered  a 

concussion  at  the  hands  of  Oakland  defensive  back  George 
Atkinson  in  a  controversial  play  earlier  m  the  season 

The  Steelers  communications  direaor  abruptly 
ended  the  interview  and  ordered  the  reporter  out 
of  the  room. 

During  the  interview,  the  Oakland  reporter  asked  a 

number  of  innocuous  questions  and  then  t>egan  getting  a  bit 

nasty.  Finally  he  asked  Swann  if  he  thought  he  might  "hear 

footsteps"  when  he  ran  out  for  a  pass  the  next  day 
Well,  that  did  rt 

The  Steelers  communications  director  abruptly  ended  the 

interview  and  ordered  the  reporter  out  of  the  room.  In  fact  he 

chased  him  out  of  the  room,  out  of  the  building,  and  out  on  to  a 

parking  lot  where  he  proceeded  to  get  into  a  wild  fistfight  with 

the  reporter  The  Steeler  players  were  so  delighted  with  the 

communications  mans  performance — which,  incidentally  had 

been  filmed  and  was  televised  later  that  mght  by  another 

staton — that  after  the  season  they  gave  him  a  special  award,  a 
pair  of  boxing  gloves 

After  recounting  that  story  to  our  communications  people 

in  Pittsburgh.  I  demanded  to  know  just  one  thing: 

"How  come  we  don't  have  hard-hittng  communications likethatr 

I  vi/as  kidding,  of  course.  Stii,  I  do  think  that  in  the  days  and 

weeks  and  months  ahead,  your  company  no  doubt  will  be 

called  on  to  do  a  great  deal  more  aggressive  communicating.  I 

know  mint  will  Maybe  not  bare-knuckled.  But  aggressive 
nonetheless. 

If  I  may  I'd  like  to  give  you  my  personal  views  of  how  com- 
munications fit  in  with  the  total  aaivities  of  a  corporation. 

Birt  I  have  another  responsibility — to  help  all  these 
audiences  understand  what  we  are  doing  and  why 
And  to  do  that  I  need  some  very  sophisticated 
communications  counsel. 

Of  course  I  recognize  that  I'm  talking  to  a  group  of  know- 
ledgeable specialists  whose  accumulated  expenence  in  the  field 

of  corporate  communications  would  fill  a  good-sized  library  I 
know  many  of  you  have  walked  far  down  this  road  and  by 

companson  I'm  a  tenderfoot  on  the  subject  But  maybe  my 
own  experience,  philosophy  and  approach  will  give  you  a 

slightly  different  slant  on  some  familiar  problems.  Best  of  all. 

maybe  they  will  inspire  some  dialogue  a  bit  later  that  will  pro- 

duce useful  ideas  for  all  of  us.  I  know  I'd  welcome  that 
Running  a  big  corporation  is  a  complex  task.  Obviously  the 

chief  executive  has  a  lot  of  help.  Expenenced  operating  people. 

Great  research  scientists.  Financial  experts.  Marketing 

specialists.  Planners.  Engineers.  And  so  on 

But  in  just  the  past  few  years  we  seem  to  have  moved  into 

a  penod  m  which  the  chief  executive  finds  an  increasing  need 

for  a  new  kind  of  speaalist — a  multifaceted  communications 

professional. 
You  people  think  a  lot  about  audiences.  Consider  those 

that  a  chief  executive  has  to  be  concerned  with. 

In  my  case,  there  is  the  financial  community  maybe  50,000 

people.  Then  there  are  customers  and  potential  customers 

— about  500.000  of  them.  And  there  is  the  universe  of  our 

employees — 160.000  strong.  And  our  stockholders  — 
205.000  of  them 

There  are  the  government  officials — local,  state,  federal, 
foreign  Legislators,  administrators,  regulators.  All  over  us.  All 
of  the  time  Thousands  of  them 

And  then,  of  course,  there  is  the  general  public. 

I  may  look  on  rt  as  my  pnme  responsibility  to  build  good 

products,  deliver  them  on  time,  and  make  a  profit  for  my 

corporation. 

But  I  have  another  responsibility — to  help  all  these  audi- 
ences understand  what  we  are  doing  and  why  And  to  do  that  I 

need  some  very  sophisticated  communications  counsel. 
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In  a  sense,  corporate  chief  executives  have  a  job  like  that  of 

six  or  eight  city  mayors.  And  yet  they  don't  have  the  same  kind 
of  clout  that  a  Beame  has.  Or  a  Rizzo.  Or  a  Flaherty  Or  a  Brad- 

ley They  can't  legislate  like  a  mayor  They  can't  cash  in  any  polit- 
ical chips  to  get  their  way  as  a  politician  can. 
Another  way  of  saying  it  is  that  they  have  audiences  but  not 

constituencies.  And  yet  they  still  have  to  meet  the  expectations 

of  these  groups,  try  to  get  them  on  their  side,  and  even  try  to 

get  them  to  act 
Other  factors  compound  the  problem  of  reaching  these 

audiences.  One  is  a  widespread  hostility  toward  business  in 

general,  a  hostility  that  we  all  recognize,  wnng  our  hands  over 
and  wish  we  could  dispel  with  some  sort  of  magic  wand. 

This  hostility  is  real.  College  professors  don't  love  us.  The 

news  media  don't  tnjst  us.  The  government  doesn't  help  us. 

Some  special-interest  groups  wish  we  weren't  even  around. 
And  each  one  of  these  creates  an  ever  expanding  ripple  of 

hostility — professors  to  their  students,  citizens'  groups  to  the 
government  government  to  the  nev*^  media,  and  media  to  the 

general  public.  Suddenly  we  look  around  and  wonder  why  it  is 
so  lonesome  out  here  in  businessland. 

Unfortunately  this  kind  of  hostility  is  encountered  by  all 

companies,  including  those  that  are  regarded  as  model  corpo- 

rate citizens.  In  other  words,  it's  a  pervasive  phenomenon,  this 
antibusiness  feeling. 

This  hostility  is  real.  College  professors  don't 
love  us.  The  news  nnedia  don't  trust  us.  The 

governnnent  doesn't  help  us.  Some  special- 
interest  groups  wish  we  weren't  even  around. 

Now  let's  take  the  case  of  a  chief  executive  who  has  to 
contend  not  only  with  this  generic  problem  of  antibusiness  sen- 

timent but  some  specific  problems  of  his  own.  There'll  be  a 
special  door  prize  to  the  first  person  who  recognizes  whom 

we  are  talking  about  Vvfestinghouse  people  in  the  audience  are 
not  eligible. 

Our  case  history: 

•  Take  a  company  that  after  a  decade  of  steady  and  profitable 
growth  suddenly  finds  it  has  a  number  of  financial  sourballs  in 

the  corporate  sweetshop. 

•  lake  a  company  that  reluctantly  but  firmly  decides  the  time 

has  come  to  end  a  serious  drain  on  profits  by  shedding  one  of 

its  mainstay  lines  of  business,  major  appliances. 

•  Take  a  company  whose  unique  scientific  and  engineering  skills 

have  put  it  in  the  forefront  of  a  technology — nuclear  power 
— that  is  at  once  heralded  as  the  salvation  of  mankind  and 

damned  as  a  potential  threat  to  humanity 

•  Take  a  company  with  contracts  to  supply  millions  of  pounds 
of  uranium  under  terms  which,  because  of  unforeseeable  cir- 

cumstances, are  in  the  words  of  legal  counsel  now  "commer- 

cially impracticable"  to  meet 
•  But  also,  and  this  is  important  take  a  company  whose  steady 
financial  progress  and  overall  financial  comeback  have  been 

hailed  by  at  least  one  financial  analyst  as  nothing  short  of 
"miraculous." 

Our  assignment  was  to  figure  out  how,  or  even  whether, 

to  cope  with  this  compendium  of  vicissitudes  in  a  communica- 
tions sense. 

By  way  of  histoncal  perspective,  I  might  add,  Westinghouse 

in  the  past  has  been  somewhat  cyclical  in  its  communications 
efforts.  A  front-line  advertiser — remember  Studio  One  and 

Betty  Furness  every  Monday  night? — dunng  the  good  years  of 

the  late  fifties.  A  very  quiet  corporation  in  tfie  financially  trou- 

bled times  of  the  early  sixties.  Again  a  visible  and  well- 

publicized  corporation  in  the  go-go  years  of  the  late  sixties.and 
eariy  seventies. 

And  we  think  that  we  are  getting  out  clear 

signals  to  all  those  publics  I  talked  about  that 
Westinghouse  is  alive  and  well  and  living  high 
on  the  Fortune  500  list 

We  are  now  building  communications  into  our  longer- 
range  strategic  plans,  not  as  an  afterthought  or  as  a  peripheral 

aspect  but  as  an  integral  element  in  our  total  planning.  These 

efforts  are  not  just  at  the  corporate  level;  they  are  being  canried 

on  at  the  company  business  unit  and  division  level — in  other 
words,  from  top  to  bottom. 

Our  goal  is  to  be  known  as,  and  to  be,  a  communicating 

company  We  know  that  for  various  reasons,  including  some 

compelling  ones,  we  have  not  had  that  reputation  in  the  past 

The  job  of  changing  isn't  finished.  But  we  have  let  it  be  known 
internally  that  top  management  wants  this  increased  level  of 
communication  to  come  about  We  are  making  progress. 

There  was  a  relatively  bnef  period  in  1 974,  in  the  wake  of 

another  profit  drop,  when  we  paused  to  regroup  our  com- 
munications efforts.  Once  the  uranium  problem  cropped  up  in 

late  1 975,  we  were  confronted  with  the  temptation  to  head  for 

the  trenches  again.  I'm  happy  to  say  we  didn't  do  that 
When  I  became  chairman  a  little  more  than  two  years  ago, 

one  of  the  first  requests  I  made  was  that  we  begin  doing  a  lot 

more  communicating.  I  said  four  times  more,  although  I  know 

you  can't  measure  communications  by  the  pound.  The  next 
step  was  to  develop  comprehensive  communications  plans 

that  would  put  us  in  the  mode  of  acting  rather  than  reacting. 

And  we  think  that  we  are  getting  out  clear  signals  to  all 

those  publics  I  talked  about  that  Westinghouse  is  alive  and  well 

and  living  high  on  the  Fortune  500  list 

On  the  company  and  corporate  levels,  we've  kept  a  selec- 
tive schedule  of  print  ads  in  the  publications  read  by  our 

mainstream  customer  executives. 

We've  maintained  a  regular  schedule  of  meetings  with 
financial  analysts  in  New  York,  buttressed  by  a  series  of  print 

ads  highlighting  solid  pnxluct  and  market  achievements  of  our 
various  divisions. 

All  our  top  executives  have  followed  what  amounts  to  an 

open-door  policy  with  the  editorial  side  of  the  news  media 
Our  one  deviation  from  this  policy — dictated  partly  by  legal 

restraints  imposed  by  our  uranium  problem — led  to  one 

major  article  earlier  this  year  that  can  most  charitably  be  de- 
scribed as  an  abomination.  Our  policy  remains  more  than  ever 

one  of  candor  and  accessibility  to  the  media 

We  have  developed  new  and  very  successful  ways  of  cop- 
ing with  the  strident  opposition  to  nuclear  power  orchestrated 

by  a  numerically  small  band  of  opponents.  One  effective  ap- 
proach has  been  the  use  of  a  group  of  young,  bright  articulate 
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nuclear  engineers — men  and  women — who  penodically  and 
voluntanly  take  tjme  off  from  their  regular  assignments  to  carry 

the  facts  about  nuclear  power  to  civic  groups,  talk  shows, 

newspapers,  and  college  campuses  m  states  where  the  matter 

IS  a  particular  issue  Last  year  the  score  m  seven  antinuclear 

initiatives  m  seven  states  was  nuclear  power  seven:  nuclear 

opponents,  zero. 

This  month  we  began  a  senes  of  pnme  time  network  tele- 
vision commercials  that  we  believe  will  help  reconfirm  to  our 

target  audiences  that  we  are  a  company  very  much  on  the 
move. 

We've  also  stepped  up  our  internal  communications  from 
top  noanagement  concentrating  first  on  our  upper  n^vinage- 
ment  ranks  and  more  recently  on  middle  management 

These,  of  course,  are  )ust  a  few  of  our  communications  ef- 
forts, but  I  think  they  do  reflect  our  concern  with  reaching  not 

)ust  those  unlistening  adversaries  who  noay  not  hear  us  anyway 

but  the  other  audiences  who  are  either  eager  or  at  least  willing 
to  lend  us  their  ears. 

A  few  minutes  ago  I  likened  myself  to  the  mayors  of  six  or 

eight  cities,  but  lacking  m  some  of  those  special  implemients 
that  real  mayors  have  at  their  disposal  As  a  chief  executr^.  I 

said.  I  felt  that  I  needed  some  special  kinds  of  assistance  m  the 
fiekj  of  communicatons. 

Let  me  be  a  brt  nnore  specific  atxxjt  what  I  feel  I  do  and 

don't  need 

First  I  need  something  more  than  )ust  someone  who  can 

noake  a  great  media  buy  or  create  a  zmgy  comnr>ercjal  or  wnte 

a  great  speech  or  plant  a  favorable  story  in  the  honnetown 
nev»^spaper 

I  need  someone  who  is  acutely  aware  of  the  crosscurrents 

of  public  opinion — financial  publics,  customer  publics,  stock- 

holder publics,  employee  publics,  government  publics,  and 

general  publics — and  what  problems  or  opportunities  they 

may  present  to  me 

I  need  someone  with  a  clear  understanding  not  )ust  of  the 

techniques  of  communicating,  but  of  the  ovemdmg  issues  that  I 

have  to  live  viflth  every  day — nuclear  acceptance,  capital  for- 
mation. )ob  creation,  tax  structures.  technok)gtcal  advarxes. 

dotng  business  as  a  multinatKjnal  corporation,  and  on  and  on 
I  need  the  kind  of  communications  counsel  that  takes  into 

account  not  only  the  short-range  ob(ect)ves  but  the  kxiger- 
range  strategies  that  vi/ill  make  or  break  my  company  m  the 
future 

I  need  the  wide-vision  thinkers  who  understand  the 

corporation,  the  nation,  society — and  how  they  all  can  work 

together 

Lest  I  leave  this  audience  with  the  impression  that  I'm  de- 
pressed or  defeated  by  the  hostility  and  adversity  a  chief 

executive  has  to  contend  with,  let  me  assure  you  that  I'm  not 
These  problems  add  a  whole  new  set  of  challenges,  but  we 

can  cope  —  if  we  have  the  kind  of  high-level  counsel  I've 
been  descnbmg. 

We  have  some  other  factors  in  our  favor 

With  perhaps  some  exceptions,  I  think  there  is  an  earnest 

concern  on  the  part  of  the  news  nnedia  to  serve  as  a  construc- 
tive, objective  observer  of  business,  rather  than  as  a  destructive 

opponent 

A  top  executive  of  another  big  Pittsburgh-based  corpora- 
tion was  pleasantly  surpnsed  the  other  day  when  he  returned 

from  the  West  Coast  where  he  had  talked  to  a  stockholder 

gnoup.  He  found  a  letter  from  one  of  the  major  newspapers  in 

that  city  enclosing  a  clipping  of  an  article  that  had  been  pub- 

lished reporting  on  his  talk  there.  The  letter  asked  for  his  com- 

ments on  the  accuracy,  completeness,  and  objectivity  of  the  ar- 
ticle A  newspaper  checking  up  on  itself?  Revolutionary? 

Perhaps,  but  a  welcome  idea — one  that  other  papers  might 
want  to  emulate 

With  perhaps  some  exceptions,  I  think  there  is  an 
earnest  concern  on  the  part  of  the  news  media 
to  sen/e  as  a  constructive,  objectve  observer  of 
business,  rather  than  as  a  destructive  opponent 

I  think  there  is  a  growing  willingness  among  corporations  to 

assert  themselves  when  it  comes  to  dealing  with  the  media 

Our  fnends  at  Mobil  are  the  pacesetters  here,  but  other  cor- 
porations have  also  made  it  clear  that  they  want  not  favored 

treatment  just  fair  treatment  Sometimes  you  njn  the  nsk  of  a 

few  bruises  when  you  take  on  the  media — witness  that  fightng 
communicator  for  the  Prttsburgh  Steelers  out  there  on  that 

California  parking  lot — but  sometimes  its  worth  it 

A  third  factor — whether  we  recognize  it  or  not — is  the 
growing  importarKe  of  communications  in  developing  and 

executing  public  policy  on  issues  that  touch  the  lives  of  all 
Americans.  Take  energy  Is  it  conceivable  that  President  Carter 

would  be  able  to  outline  a  workable  national  energy  policy 

without  a  great  deal  of  puWK  dialogue  on  the  vanous  questions 
involved?  Hardly 

A  case  m  point  Last  January  1 7,  dunng  that  bitter  cold 

wave,  the  entire  eastern  LInrted  States  came  penlously  close  to 

suffenng  a  widespread  electnc  power  failure  that  literally  could 

have  had  catastrophic  consequences  to  the  population.  At  first 

there  were  only  sporadic  news  reports  about  the  problem, 

which  was  overcome  only  because  enough  nuclear  power 

plants  were  operating  despite  the  deep  freeze.  How  imp>ortant 

this  incident  was.  arKi  its  significance  to  the  nation's  energy 
policies.  IS  indicated  by  a  subsequent  article  published  m  the 

Chicago  rnbone,  which  concluded: 

"In  short  it  probably  can  tie  said  with  only  slight  exaggera- 
tion that  nuclear  power  bailed  the  country  out  of  an 

emergency  on  the  morning  of  January  17  The  antinuclear 

lobby  won't  be  pleased  about  that  but  it  did  happen." 
An  incident  of  this  magnitude  has  tremendcxis  implications 

for  an  important  matter  of  public  policy  and  yet  for  several 

days — until  there  were  specific  efforts  n-iade  to  communicate 
It  via  the  news  media — it  nearly  escaped  public  notice 

I  said  earlier  that  I  was  afraid  that  ever/thing  worth  saying 

had  been  said  by  previous  speakers  at  these  Fortune  seminars. 

But  in  kxjking  over  last  year's  talks.  I  came  across  one  surprising 
fact  One  of  the  speakers  was  Charles  Schulz.  the  man  who 

gave  us  Linus.  Snoopy  Lucy  and  their  pals  And  yet  in  his  pro- 

found remarks  last  year  he  didn't  share  with  you  what  I  believe 
to  be  some  of  the  wisest  counsel  of  the  twentieth  century  It  is 

included  m  a  list  of  soft-sell  commandments  called  Charlie 
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Brown's  Rules  for  a  Happy  Life.  They  go  like  this: 
Keep  the  ball  tow. 

Don't  leave  your  crayons  in  the  sun. 
Use  dental  floss  every  day 

Always  knock  before  entering. 

Never  volunteer  to  be  program  chairman. 

Feed  your  dog  whenever  he  is  hungry. 
Charlie  said  these  rules  will  not  only  make  you  happy  but 

give  you  a  fat  dog. 
Let  nne  add  one  more  rule: 

Keep  your  communications  lines  open. 

Ladies  and  gentlemen,  circumstances  have  increasingly  ele- 
vated your  role  in  the  affairs  of  your  corporations  to  one  of 

new  prominence  and  importance.  How  well  you  acquit  your- 
selves can  have  a  profound  effect  on  the  success  of  your  own 

company  and  on  the  business  environment  in  which  it  oper- 
ates. I  hope  you  appreciate  that  fact  I  know  I  do. 

Question  and  Answer  Period 

Q:  Could  you  expand  a  little  bit  on  what  happened  on  January  1 7? 

As  a  West  Coaster  I  heard  something  about  some  near 

power  failures. 
A:  If  you  recall,  a  week  before  January  1 7  the  temperature  got 

very  low.  There  is  a  power  interconnection  which  ties  all  of 

the  utility  companies  from  the  Midwest  through  to  the  east 

coast  together  And  they  move  power  back  and  forth  to  one 
with  demand  overloads  from  one  that  has  extra  capacity  to 

help  out 

The  highest  power  transfer  ever  accomplished  before  was 

44,000  megawatts.  That  was  in  a  summer  peak  of  a  year  ago. 

Most  peaks  in  electric  utilities  occur  in  the  summertime.  How- 

ever on  the  morning  of  January  17,  the  temperature  was  gen- 

erally —  1 5°  or  colder  throughout  the  area  and  the  intertie  hit 
56,000  megawatts.  They  were  8,000  megawatts  overloaded 

and  had  to  go  off  automatic  operation.  They  had  to  put  every- 

thing on  manual  to  keep  the  network  running  and  the  fre- 
quency dropped  to  59.84  cycles  per  second.  If  it  had  gone  to 

59.80,  the  whole  system  would  have  had  to  be  shut  down.  And 

what  you  probably  don't  realize  is  that  they  would  have  had  to 
start  It  back  up  by  a  little  block  area  in  each  one  of  the  utilities. 

So  it  probably  would  have  taken  as  much  as  a  week  before 

they  got  the  system  back  up  again.  This,  of  course,  scared 

ever/body  to  death.  What  had  happened?  General  mainte- 
nance IS  taken  care  of  in  the  wintertime  when  the  peaks  are  not 

so  high.  So  some  plants,  including  one  nuclear  plant  were  down 
for  scheduled  maintenance.  But  when  the  coal  piles  froze,  the 

Ohio  River  froze,  and  they  couldn't  get  the  oil  they  needed, 
they  lost  some  coal  and  oil  plants. 

North  East  Utilities  was  operating  at  54  percent  nuclear  It 

and  Con  Edison  were  holding  the  East  together  Common- 
wealth Edison  in  Chicago  was  at  49  percent  nuclear  It  has  seven 

nuclear  plants;  one  of  them  was  down  but  the  other  six  were 

running  full  blast 

TVA  had  all  of  its  plants  going  and  that's  what  pulled  us 

through.  It's  just  a  case  of  something  happening  this  year  that 
will  probably  happen  more  often  three  or  four  years  from 

now.  The  use  of  electricity  must  go  up  as  we  move  away  from 
other  fuels. 

Q:  In  your  corrpany  you  mentioned  your  internal  communications 

program  that  first  included  your  management  team-top  man- 

agement and  middle  management  Could  you  explain  what  your 

overall  employee  communicavons  plans  are? 

A:  In  discussing  that  subject,  I  may  have  omitted  quite  a  bit  be- 
cause we  have  a  very  extensive  employee  communicatons 

plan.  I  was  talking  more  about  management  strategy  and  our 

ability  to  communicate  this  to  upper  and  middle  management 

people.  This  has  to  be  restricted  to  the  degree  that  it  is  not 

disseminated  to  the  general  public. 

We're  trying  to  make  all  of  the  key  managers  throughout 
the  corporation,  of  which  there  are  10,000  or  12,000,  aware  of 

the  strategies  of  top  management.  We  have  a  regular  com- 

munications program  that  we  work  at  a  great  deal — the  nor- 

mal type  of  corporate  communications  throughout  the  organi- 
zation. For  somewhat  more  special  information,  we  found  that 

we  could  get  a  response  from  all  of  the  managers  faster  if  they 

had  a  better  picture  of  what  was  going  on  totally  corporately 

To  help  accomplish  this  we  send  a  report  quarterly  to  the  upper 

levels  of  management  Still  other  information  is  distributed  to 

managers  on  a  for-your-mformation  basis.  These  are  above  and 

beyond  our  normal  communications. 

Q:  What  is  your  personal  opinion  of  the  future  of  nuclear  energy  in 

the  United  States?  And.  more  to  the  point  of  our  being  here,  is  the 

advertising  program  you  referred  to  an  attempt  to  overcome  some 

of  the  hostility  you  think  you  feel  at  Westinghouse  and  what  are 
the  methods? 

A:  Well,  let  me  take  your  latter  question  first.  Our  advertising 

program  is  based  on  a  new  slogan.  "You  can  be  sure  if  it's  West- 
inghouse" IS  fairly  old,  and  it's  not  even  the  last  one.  The  new 

one — "Westinghouse,  a  powerful  part  of  your  life" — will  be 
aimed  at  the  efficient  generation,  distribution,  transmission,  dis- 

tribution, and  use  of  electricity  which  is  the  base  business  that 

Westinghouse  is  in. 

That's  our  new  program.  It  is  not  aimed  just  at  nuclear  pow- 
er We  work  on  attitudes  toward  nuclear  power  in  other  v^ys. 

As  for  your  question  about  nuclear  power  every  day  I  be- 

come more  concerned  that  we're  not  going  to  get  from  here 
to  there,  no  matter  what  we  do.  We  have  botched  the  coal 

situaton  beyond  belief;  the  oil  situaton  was  wrecked  three  or 

four  years  ago  and  nobody  did  anything  about  it  It's  not  just  my 
opinion.  It's  a  fact  that  we  have  to  supply  enough  energy  elec- 

tric energy  to  keep  the  economy  of  the  United  States  growing 

as  it  must,  as  more  and  more  people  come  into  the  work  force. 

I  think  the  energy  policy  that  will  be  enunciated  is  not  going 

to  de-emphasize  nuclear  power  If  you  recall.  President  Carter 
said  nuclear  power  would  be  used  only  as  a  last  resort.  Well,  if 

you've  listened  to  Schlesmger  very  closely  recently  he  has  men- 
tioned something  close  to  the  last  resort  because  that  literally  is 

where  we  are.  So  we  do  have  to  go  aheact  or  else  we're  going 
to  suffer  a  shrinking  economy  an  economy  that  will  not  grow 

properly 

Now,  the  record  of  the  nuclear  power  plants  is  really  out- 

standing. We've  never  had  a  fatality  Compare  that  to  coal-fired 
plants,  for  example,  and  coal  mines  and  all  their  problems.  Even 

with  these  vast  coal  reserves,  we  don't  have  enough  miners 

trained.  We  don't  have  the  transportation  facilities  to  get  the 
coal  where  it  has  to  go.  There  are  a  whole  lot  of  other  things 

that  we  haven't  done  and  we're  still  not  doing.  Therefore, 

we're  going  to  have  to  use  everything  we  can.  Part  of  the  Presi- 

dent's program  will  be  conser\/ation  of  energy  This  is  an  abso- 

20 
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kite  must  We  just  cant  keep  throwing  it  away  the  way  we  have 

been. 

The  problem  is  that  back  when  the  oil  embargo  first  came, 

if  you  recall,  there  was  a  lot  of  discussion  by  the  politicians  about 

taking  a  hard  line  on  energy  —  raising  the  pnce  of  gasoline  50 
cents  a  gallon,  taxing  rt  SO  cents  or  a  dollar  But  nothing  was 
really  ever  done  because  this  is  such  a  political  hot  potato 

Everyone  has  a  love  affair  with  his  autonnobile  How  are  you 

going  to  stop  people  from  getting  into  the  car  and  driving 

somewhere,  which  is  what  they  all  do?  But  they're  gang  to  have 
to  face  up  to  the  facts. 

We're  going  to  have  to  look  at  the  total  energy  problem  to 

solve  these  oncoming  shortages.  There's  a  very  mterestng 

point  If  we  keep  domg  vA^at  we're  doing  today  by  1 985  there 
will  be  an  oil  tanker  every — well,  Frank  Zarb  and  I  used  to  dis- 

agree He  said  the  tankers  would  be  fourteen  miles  apart  com- 

ing across  the  Atlantic.  I  said  they'd  be  seven  miles  apart.  But  it 
doesn't  really  make  too  much  difference,  because  either  way 

rt's  a  noagnificent  bridge.  The  only  trouble  is.  if  I  were  a  Russian 

strategK  planner  I'd  forget  about  ICBM  s  and  so  forth.  I'd  )ust 
interdia  that  oil  line  every  time  I  wanted  to  throw  the  Umted 

States  into  total  pan<.  economically  and  mentally  as  well. 

Q: Mr  Kirby.  do  you  favor  or  disfavor  a  rKivonal  energy  polKy^ 

A:  I  think  we  must  have  one.  Ten  to  one  they'll  come  out  with 

just  about  half  of  one.  but  that's  going  to  be  a  big  political  step 

It's  gcxng  to  take  a  lot  of  courage  because  itH  be  unpopular 

There's  just  no  question  about  it  I  don't  see  any  other  way  to 
do  it  except  as  a  noatter  of  national  policy 

Q:  President  Carter  has  suggested  ihat  his  new  energ/  policy  will 

perhaps  prove  to  be  farly  unpopular  with  the  general  public.  Ck) 

you  have  some  inWing  as  to  what  that  policy  will  be  and  how  we're 
all  gang  to  reoct  to  il? 

A:  K's  going  to  start  with  conservation  That  will  be  the  first  and 
most  important  element  And  that  will  be  politically  very  un- 

popular Precisely  how  they're  going  to  do  it  they  haven't  even 
decided  yet 

That's  my  pant  They  v^ll  probably  go  half  as  far  as  they 

shouW,  and  even  that  will  be  politically  difficult  Still,  that's  better 

than  the  way  they've  been  gang  Conservation  will  be  part  of  it 
Lord  help  us  all.  though,  if  they  go  to  energy  apportionment 

We're  dead  You  know,  we've  got  to  let  the  nnarketplace  decide 

where  the  energy  is  used  Because  there's  no  way  they  can  as- 
sign energy  individually 

I  think  they're  smart  enough  to  do  that  I  think  they'll  let  the 
marketplace  decide. 

Q:  How  would  you  assess  the  attitude  on  the  campuses  toward 

business  these  days^ 

A:  I've  spent  quite  a  IrttJe  time  on  campuses  arxj  it's  getting 
much  better  Over  the  last  three  qr  four  years,  attitudes  toward 

business  really  have  gotten  quite  gcjod,  with  the  exception  of  a 

small,  very  vocal  core  group  that  is  very  convincing  But  I  think 

attitudes  generally  have  swung  back  now  toward  the  side  of 
business 

Any  time  there's  a  high  unemployment  rate,  it's  amazing 
how  young  people  can  change  their  views  on  things 

Q:  Where  do  you  posiVon  solar  energy  in  relation  to  nuclear 
energy? 

A:  This  IS  solely  a  matter  of  quantity  As  you  know,  if  we  went  all 

out  between  now  and  1985  or  1988.  we  might  be  able  to  de- 
rive as  much  as  2  or  3  percent  of  the  total  energy  requirement 

of  the  United  States  from  solar  power  Our  problem  is  that  we 

need  two  breaktnroughs  Ta'O  complete  technological  break- 

throughs Two  orders  of  magnitude  We  haven't  learned  how 
to  store  the  energy,  and  the  process  of  converting  it  to  electnc-  ' 
ity  IS  still  too  inefficient — takes  too  much  space,  too  much 
money  The  cosf  per  kilowatt  is  ten  times,  twenty  times,  any 

other  way  of  generating  electncity 

On  the  storage  problem,  I  really  would  hate  to  look  at  a 

lOO-acre  field  of  battenes  sitting  out  there,  vAMch  is  what  we 

woukJ  have  to  do  nght  now  if  we  tried  to  store  it  Now,  there's 
a  great  amount  of  energy  there  but  we  need  these  two  com- 

plete technological  breakthroughs,  so  don't  put  too  much  de- 

peryJence  on  solar  energy  until  probably  the  year  2000.  We're 
guessing  at  that  pant  but  it  normally  takes  twelve  years  or  so 

to  lake  a  major  technote>gical  step.  And  we  need  two  of  them. 

Q:  The  majority  of  workers  in  this  country  are  Still  m  the  private 

sector  though  the  proportion  is  declining  dramatically  Yet  the  gen- 
eral impression  of  business,  awtudes  toward  business,  emanates 

from  our  own  employees.  How  do  you  know  that  your  employees' 
ottitudes  toward  big  business,  toward  business  m  general  m  relavon 

to  the  issues  we're  discussing,  are  positive'  And  how  do  you  pro- 
pose to  find  that  out? 

A:  Well,  you're  nght  Most  employees  are  m  the  pnvate  sector 

Of  course,  in  the  nr«nufactunng  sector  we're  using  only  about 
36  percent  of  the  work  force.  Most  of  the  work  force  these 

days  IS  either  m  government  or  in  the  service  seaor  An  in- 
teresting point  IS  that  as  we  look  ahead,  we  see  that  figure  going 

down  instead  of  up  We  see  a  snnaller  percentage  of  the  work 

force  involved  m  nranufactunng.  more  m  service  You  notice  I 

didn't  say  more  m  governnnent  but  probably  more  there  too. 

It's  sort  of  like  agricultune.  One  hundred  twenty  years  ago, 
48  percent  of  the  people  were  feeding  100  percent  Now  less 

than  4  percent  are  domg  this  job.  That's  one  of  the  reasons.  I 
think — one  of  the  important  reasons — that  our  economy  our 

standard  of  living,  is  so  high  Manufactunng  will  probably  do  the 

same  thing  Not  down  to  4  percent  but  it's  not  going  to  grow.  I 

think  one  of  the  things  that  have  changed  employees'  atttudes 
and  will  continue  to  change  their  attitudes  is  the  graduated  in- 

come tax  Another  is  inflation. 

These  factors  have  an  impact  that  I  believe  the  politicians 

haven't  fully  appreciated  Stop  and  thmk  about  it  Workers  are 
going  to  become  nnore  and  more  concerned  about  the  success 

of  the  company  they  work  for  as  a  matter  of  their  own  job 

stability  I  believe  that  is  gang  to  begin  to  str  them  into  more 

action  and  into  paying  more  attention  to  whom  they  elect  And 

they  are  the  mass  of  the  voters 

Obviously  we  go  out  arxJ  try  to  survey  attitudes  of  our 
employees  We  try  to  communicate  with  them  very,  very 

closely  I  agree  we  really  haven't  done  as  good  a  job  as  we 

shcxjkj  because  they're  one  of  the  key  constituencies  that  busi- 
ness must  reach  in  order  to  make  government  change  its 

attitudes  toward  business.  Between  employees  and  the 

stockholders,  we've  got  a  large  segment  of  the  voting  public 
which  we  can  put  our  arms  around  and  really  communicate 

with.  And  I  don't  think  we've  done  as  good  a  job  as  we  should. 
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"  Mirror,  Mirror  on  the  Wall ..." 
Edward  F  Kelly 

%Pireaor  ofAdvertJsing  Manufacturers  Hanover  Trust  Company 

■••  \^ 

-•'  Delano  WUddJr 
President  Edwin  bird  Wilson,  Inc. 

Ladd:  As  a  businessman  who  spent  eighteen  years  on  the 

client  side  of  the  table,  I  think  I  can  safely  say  that  corporate 

advertising  is  the  least  understood  sector  of  our  industry. 

Kelly:  And,  as  a  practitioner  with  some  twenty  years  of  agency 

expenence,  I'll  go  along  with  Del  on  that  count  Both  of  us  have 
seen  corporate  advertising  used,  misused,  and  abused  to  a 

fare-thee-well.  So  if  we  can  clear  up  some  of  the  confusion  and 
misunderstanding  that  seem  to  persist,  then  our  appearance 
here  will  have  been  worthwhile.  The  problem,  as  we  see  it,  is 

that  there  really  is  no  set  definition  as  to  just  what  corporate 

advertising  is.  For  some  it  is  "advertising  that  doesn't  sell  any- 
thing." For  others,  it  is  a  quasi-politcal  effort,  aimed  at  wooing 

the  good  will  and  favor  of  legislators  and  assorted  government 
officials. 

Ladd:  Some  corporations  treat  it  as  a  kind  of  safety  valve  for 
the  chief  executive,  where  he  can  let  off  steam  about  his  own 

pet  peeves  and  opinions. 

And  there  have  been — and  still  are — cases 

where  corporate  advertising  is  nothing  more  than 
an  ego  tnp  for  management  and  employees. 

Kelly:  Still  others  view  corporate  advertising  as  a  way  to  jack 

up  the  market  price  of  the  company's  stock.  Or  as  a  means  of 
improving  community  relations  or  of  opening  doors  for  a 

company's  salesmen. 
And  there  have  been — and  still  are — cases  where  corpo- 

rate advertising  is  nothing  more  than  an  ego  trip  for  manage- 
.ment  and  employees. 

Kelly:  The  truth  of  the  matter  is  that  corporate  advertising  is 
none  of  these — and  it  is  all  of  these.  And  if  that  sounds  like  a 

contradiction,  let  me  put  it  another  way:  corporate  advertising 

is  what  you  mean  it  to  be.  It  begins  with  an  objective  » -a  long- 

range  corporate  objective,  if  you  will — separate  and  distinct 
from,  but  essentially  related  to,  the  marketing  of  a  product  or 
service. 

Ladd:  I  believe  that  a  g6od  deal  of  the  misunderstanding  about 

corporate  advertising  enters  right  there — in  the  lack  of  a 

clear-cut  understanding  of  objectives.  On  the  one  hand  you 

have  the  company's  product — a  physically  real,  tangible 
thing — a  toothpaste  or  a  soft  drink  or  whatever.  And  on  the 
other  hand  you  have  the  corporation  that  makes  and  markets 

that  product.  And  a  corporation  is  an  intangible  thing — a  legal 

entity,  as  it  were.  In  marketing  the  product,  the  successful  cor- 

poration sets  definite  sales  objectives,  in  terms  of  units  sold,  dol- 
lars, and  share  of  market  But  in  marketing  the  corporation,  the 

intangible  entity,  too  many  corporations  abandon  all  mar- 
keting disciplines  because  of  the  intangibility  of  what  they  are marketing. 

Kelly:  As  you  know,  at  Manufacturers  Hanover  we've  had 
several  stops  and  starts  on  corporate  advertising  over  the  past 

ten  years.  And  our  current  campaign,  which  is  going  into  its 

third  year,  has  been  successful  precisely  because  we  launched  it 

from  a  platform  built  on  solid  marketing  techniques  and  re-' 
search.  Many  of  you  are  aware  that  banking  is  a  late  arrival  on 

the  marketing  and  market  research  scene.  It  wasn't  so  very 
long  ago,  for  instance,  that  the  chairman  of  a  large  New  York 

City  bank  absolutely  refused  to  allow  the  bank's  address  to  be 

put  anywhere  in  the  advertising.  He  said:  "The  kind  of  people 
we  want  to  do  business  with  know  where  we  are." 

Ten  years  ago  in  my  own  bank  one  person  was  engaged  in 

market  research — the  director.  Today  we  have  upwards  of 
two  dozen.  Marketing  plans  for  our  several  divisions  were 

nonexistent  Today,  each  of  our  banking  divisions,  plus  our 

nonbanking  subsidiaries  and  affiliates,  has  a  carefully  articulated 

marketing  plan.  And  each  of  those  plans  stems  from  an  over-all 

five-year  marketing  plan  for  "the  entire  corporation.  In  fact  it 
was  the  five-year  corporate  plan  that  prompted  our  current 

corporate  advertising  campaign.  A  major  goal  of  the  five-year 

plan  was  to  increase  the  number  of  corporate  banking  rela- 
tionships in  which  Manufacturers  Hanover  was  considered  the 

primary  bank.  In  short,  to  move  Manufacturers  Hanover  out  of 

the  second  tier  of  major  New  York  City  banks  into  the  first  tier 

of'superbanks." The  first  step,  of  course,  was  to  find  out  just  what  kind  of 

position  we  occupied  in  the  mind  of  the  corporate  audience. 
We  commissioned  Greenwich  Associates  to  conduct  a  ten 

major  market  study  among  a  representative  sample  of  the 

Fortune  1 ,000  chi.ef  executive  officers  and  chief  financial  offi- 

cers. This  was  for  us  a  penod  of  "agonizing  self-appraisal." 
We  had  to  overcome  our  own  subjective  prejudices  and 

misconceptions  about  our  bank.  We  were  a  lot  like  the  comic 

stnp  character  Vkiio  quipped:  "We  have  met  the  enemy  and  he 

is  us." 

Ladd:  I'll  have  to  interrupt  here  and  say  that  Ed — and  the 
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agency — was  most  fortunate  m  having  the  wholehearted  sup- 
port of  Manufacturers  Hanover  management  right  from  the 

start  Surprising  as  some  of  the  Greenwich  research  was.  it  re- 

ceived the  full  endorsement  of  bank  management  More  im- 
portant management  made  a  commitment  to  a  corporate 

communications  program  born  out  of  the  five-year  plan  and 
the  Greenwich  study   

We  had  to  overcome  our  own  subjective 

prejudices  and  misconceptions  about  our  bank. 
We  were  like  the  comic  strip  character  who 

quipped:  "We  have  met  the  enemy  and  he  is  us." 

Kelly:  And  we  even  had  them  put  it  m  writing.  The  research 

was  analyzed  by  our  marlcet  research  staff  and  by  the  senior 

officers  of  each  of  our  eight  divisions.  The  result  was  a  state- 

ment of  the  objCCtA/es  of  a  proposed  corporate  campaign:  "To 
inform  corporate  officers  of  concerns  doing  business  of  over 

$10  million,  on  the  s^ze,  competerKe,  and  breadth  of  services 

offered  by  our  bank  relative  to  other  financial  msttutions." 
Ladd:  At  this  juncture,  the  agency  went  to  work.  The  first  thing 

we  did  not  do.  surprisingly  was  to  go  off  on  a  creative  binge  and 

dummy  up  a  hundred  pxxjnds  of  ads  We  disciplined  ourselves, 

just  as  our  client  had,  and  analyzed  what  the  audience  wanted 

to  know  about  a  first-tier  money  center  bank;  what  it  knew  and 
did  rx)t  know  about  our  bank,  and  what  we  could  tell  them.  We 

enlisted  the  aid  of  the  several  business  and  general  news  publi- 
cations that  made  up  our  media  list  The  publications  gave  us 

insight  into  the  reading  habits  of  our  target  audience  —  how 
much  time,  for  example,  we  could  expect  the  senojs  reader  to 

spend  on  an  ad  m  Fortune.  We  learned  that  we  had  to  boti  our 

message  down  to  the  bare  essentia's.  to  talk  to  the 
businessman  with  a  minimum  of  verbiage  and  copy  clutter 

On  the  graphic  side,  we  knew  our  ads  woukj  be  compet- 
ing for  reader  attention  v^ith  the  best  in  corporate  advertising 

as  It  appears  m  Fortune,  and  we  wanted  our  ads  to  dnve  home, 

visually  the  key  concept  of  bigness  An  essential  part  of  cxjr 

creative  strategy  was  to  position  Manufacturers  Hanover  as 

contributing  m  a  major  way  to  the  solution  of  current 

worldwide  problems — energy  food,  product^^ty.  sharehokjer 
relations,  international  trade. 

Kelly:  The  agency  came  back  with  several  approaches  We 

chose  or^  which  we  believed  was  "right  on."  But  rather  than 
trust  to  our  own  gut  reaction,  we  had  our  research  people  pre- 

test the  ads  among  a  representative  sampling  of  the  national 

target  audience.  The  results  were  posrtive.  Our  ads  elicited 

such  comments  as:  "I  didn't  know  Manufacturers  Hanover  was 

that  big."  "I  didn't  know  they  were  that  strong  m  international 

banking  and  fir\ance."  "I  didn't  know  MHT  was  so  involved  m  so 

n'^any  key  mdustnes."  In  short  our  ads  seenned  to  fill  those  in- 
formation gaps  that  our  initial  market  rAearch  tokj  us  existed 

anrrang  the  corporate  fir\ancial  audience  And  m  terms  of  read- 
ership, our  pretestng  indicated  that  our  ads  would  be  at  least 

50  percent  more  effective  than  comparable  ads  already  ain  by 

two  major  competitors. 

Our  kick-off  ad.  which  ran  m  the  fall  of  1974,  zeroed  m  on 

the  banks  role  m  helping  to  ease  the  worldwide  energy  cnsis. 

At  that  time,  you  may  recall,  the  supertanker  business  was  at  rts 

peak.  And,  while  Manufacturers  Hanover  was  not  the  largest 

financier  of  VLCC's,  our  research  showed  we  were  leading  in- 
novators m  strvictunng  financing  plans  for  supertankers. 

Ladd:  Our  creative  strategy  was  to  translate  into  more  mean- 

ingful terms  just  how  much  oil  the  bank-fmanced  ships  earned 

in  a  single  year  We  also  comed  the  word  "energists"  to  position 
Manufaaurers  Hanover  m  this  vital  industry 

Kelly:  And  our  copy  sign-off — "Consider  the  source" — was 
a  direct  payoff  of  our  marketing  objective,  to  position  the  bank 

as  a  pnmary  source  of  financing  The  readership  scores  for  this 

initial  ad  were  nothing  short  of  phenomenal.  The  ad  pulled  the 

highest  percentage  of  readership  in  every  publication  in  which  it 

ran. 

Our  second  ad  attacked  head-on  the  misconception  about 

the  bank's  international  involvement ...  As  did  the  third  ad  in 

our  series,  which  gave  the  scope  of  the  bank's  activities  in 
export-import  trade  financing  When  the  national  economy 

went  into  a  tght  money  penod,  we  skewed  our  ads  to  non- 
credit  services  and  to  domestic  financing  that  was  characterized 

by  loans  that  bore  a  high  degree  of  productivrty.  We  coined 

another  word — "productivists" — that  said  m  a  nutshell  what 
our  cntenon  was  for  corporate  lending  during  a  credit  crunch. 

Ladd:  I  thmk  we  should  point  out  at  this  stage  that  our  cam- 
paign was  highly  flexible  from  the  outset  We  had  to  keep  our 

basic  marketing  objectives  m  mmd.  while  remaining  flexible 

ervxjgh  to  respond  snnoothly  and  quickly  to  changes  m  the  na- 
tional and  international  economic  scenes. 

We  coined  another  word — "productivists"— that  said  in  a  nutshell  what  our  criterion  was 

for  corporate  lending  dunng  a  credit  crunch. 

Kelly:  The  ads  we  ran  m  1 975  are'good  examples  of  this  flexi- bility and  responsiveness.  They  were  in  response  to  President 

Ford  s  stressing  domestic  pnonties,  and  his  asking  the  nation's 
banking  industry  to  give  special  attention  to  such  things  as  the 

exploration  of  new  energy  sources  for  Amenca.  plant  expan- 
sion for  basic  mdustnes.  finarKial  fuel  for  the  nations  utilities, 

agnculture.  and  empkjyee  benefit  plans  for  Amencas  growing 

population  of  retirees.  We  continued  to  track  our  campaign, 

measunng  response  and  effectiveness  with  several  yardstcks. 
some  formal,  some  informal.  We  received  consistently  positive 
feedback  from  our  staff,  kxal.  national,  and  mternatonal  as 

well  Customers  wrote  letters  commending  us  for  the  ads; 

many  requested  repnnts  and  framed  proofs.  Starch  Reader- 
ship scores  were  exceptionally  high  on  every  count  Business 

Week  informed  us  that  frve  consecutive  ads  m  our  campaign 

captured  the  "Read  Most"  Starch  category  m  their  respective 

issues  We  were  told  by  McGraw-Hill  that  this  was  "unheard  of 

and  ur^achieved  by  anyone  else."  In  Fortune,  the  Adverbatim 
Reports  on  the  Manufacturers  Hanover  campaign  showed  that 

we  were,  m  the  words  of  Fortune  "  doing  a  record-setting 

job  ■  And.  of  course,  we  began  what  has  since  become  a  sizable 
collection  of  statuettes  and  certificates  from  a  host  of  art  direc- 

tors'clubs,  marketing  groups,  and  fmarKial  associations. 
V^  coukJ  have  rested  on  our  Starches  and  our  statuettes, 

but  we  realized  that  our  corporate  marketing  effort  was  just 

begihning  to  gather  oKimentum.  We  asked  ourselves:  "Where 

24 



458 

do  we  go  from  here?".  .  "How  do  we  keep  up  the  momen- 
tum?" .  .  .  "More  important  how  do  we  take  advantage  of  the 

momentum  so  that  the  campaign  endures  with  added  dimen- 

sion?" The  obvious  answer  was  the  addition  of  sound  and 
motion — television.  The  very  idea  of  putting  our  corporate 

campaign  on  the  tube  in  the  metropolitan  New  York  market 

generated  some  pretty  lively  debates  within  our  bank.  How 
could  we  recommend  local  television  when  our  audience  was 

corporate  executives  on  a  nationwide  basis?  Would  the  addi- 
tion of  corporate  spots  delete  the  effectiveness  of  our  already 

substantial  TV  outlays  in  support  of  retail  services?  And,  vice 

versa,  would  the  retail  spots  take  away  from  any  message  that 

sought  to  portray  Manufacturers  Hanover  as  an  international 

superbank? 

Ladd:  The  agency  had  reservations  as  well.  It's  one  thing  to  tell 
a  corporate  treasurer  reading  Fortune  that  Manufacturers 

Hanover  is  financing  a  nuclear  power  plant  in  Spain.  But  it's 
something  else  to  tell  that  to  the  average  television  viewer  who 

has  been  asked  to  keep  his  thermostat  down  because  of  an 

energy  shortage  in  New  York. 
Kelly:  We  weighed  all  the  pros  and  cons  on  a  scale  with  our 

five-year  corporate  marketing  plan.  Research  showed  us,  for 
example,  that  there  was  a  definite  need  to  counterbalance  the 

strong  "blue-collar"  and  retail  image  built  up  by  the  bank. 
Another  rationale  for  corporate  commercials  in  this  market  is 

the  fact  that  at  least  ninety-seven  of  the  Fortune  500  are  head- 
quartered in  the  New  York  metropolitan  area,  not  to  mention 

the  number  of  foreign  "superbanks"  that  have  been  moving 
into  the  Big  Apple.  Finally  our  corporation  had  extended  its 

presence  to  offices  in  198  cities  in  sixteen  states  outside  metro 

New  Ysrk.  Thus,  we  wanted  a  vehicle  which  would  permit  us, 

as  needs  warranted,  to  move  quickly  into  local  markets  where 

we  desired  to  strengthen  or  support  our  corporate  positon.  In 

the  light  of  these  factors,  our  management  approved  an  oppor- 

tune local  television  buy  This  was  the  Democratic  and  Republi- 
can Conventions,  plus  election  night  coverage  as  well.  Our 

management  did  not  succumb  to  the  temptation  to  divert 

funds  from  our  print  campaign — which  remains  the  core  effort 

in  our  corporate  advertising  strategy  Instead,  nnanagement  ap- 
proved an  additional  expenditure  for  the  added  dimension  of 

television.  There  is  a  recognizable  similarity  between  our  print 

campaign  and  the  television  spots.  We're  convinced  that  ex- 
tending our  corporate  advertising  into  television  was  a  good 

move — so  convinced  that  we're  now  producing  more  spots 
to  get  our  corporate  message  across.  And,  of  course,  our  print 

campaign  continues. 

Well,  we've  gotten  away  from  talking  to  ourselves 
in  the  nnirror  through  wtiat  Jim  Hoefer  calls  the 

"tough  discipline"  of  corporate  advertising. 

How  effective  has  it  all  been  in  helping  us  achieve  our  ob- 
jective? Well,  the  readership  scores  and  the  av^^rds  and  the 

feedback  all  tell  us  we're  heading  in  the  right  direction.  But  we 

can't  be  satisfied  with  that  We've  already  launched  an  attitudi- 
nal  survey  among  the  corporate  audience  to  find  out  to  what 

extent  we've  changed  corporate  opinion  about  Manufacturers Hanover 

Ladd:  Perhaps  I'm  being  presumptuous,  but  I'd  like  to  point 

out  that  since  Manufacturers  Hanover  launched  this  campaign, 

the  price-earnings  ratio  of  the  corporation's  stock  has  gone  up 
better  than  33^^  percent 

Kelly:  And  we've  benefrtted  in  one  other  very  important  way 
from  our  corporate  advertising  efforts.  Remember  the  story  of 

the  wicked  queen  in  Snow  White?  Every  day  she  stood  in  front 

of  her  mirror  and  asked:  "Mirror  mirror  on  the  wall,  who  is  the 

fairest  one  of  all?"  And  the  mirror  would  respond  with  a  flatter- 

ing reply  Well,  we've  gotten  away  from  talking  to  ourselves  in 

the  mirror  through  wtiat  Jim  Hoefer  calls  the  "tough  discipline" 

of  corporate  advertising.  We've  had  to  start  with  a  definite  ob- 

jective and  marketing  plan,  and  we've  had  to  be  coldly  objec- 
tive about  ourselves,  In  short,  as  far  as  Manufacturers  Hanover 

is  concerned,  corporate  advertising  isn't  done  with  mirrors.  It's 
done  with  sound,  proven  marketing  techniques. 

Question  and  Answer  Period 
Q:  /  believe  you  mentioned  favorable  e/fect  on  MHT  stock. 

Kelly:  It  just  happened  and  it  was  not  as  part  of  the  original 

planning.  That's  a  very  difficult  thing  to  project  But  I  think  it  was 
just  one  of  those  fringe  benefits.  A  lot  of  other  things  could 
have  contributed  to  it  as  well. 

Q:  On  the  corporate  campaign,  could  you  describe  how  you 
benchmark  it  How  often  you  do  it  The  strategy  there. 

Kelly:  I'll  be  very  honest  This  is  the  first  time  in  three  and  a  half 
years  now  that  we  have  gone  into  the  field  again  to  measure 

vi/here  we  have  gotten  with  t)ie  campaign.  As  you  know,  it  takes 

an  awful  long  time  for  an  advertising  effort  like  this  to  begin  to 

make  its  mark  in  the  marketplace.  Not  only  in  terms  of  all  the 

other  advertising  that's  going  on  but  also  in  terms  of  all  the 
other  financial  institutions,  the  banks,  and  everytxxJy  else  who 

is  advertising  as  we  are. 

So  we  didn't  want  to  do  it  too  quickly  But  we  hope  to,  in 
the  next  few  months.  The  study  will  get  out  into  the  field  and 

we'll  begin  to  get  some  indication  of  results.  We  have  done 
other  research  v^in  the  bank  in  terms  of  the  total  saliency  I 

guess  you'd  call  it  You  know,  how  does  Manufacturers  Hanover 
rank  in  share  of  mind.  We  have  seen  this  improving  over  the 

past  several  years.  But  that's  the  result  of  nnany,  many  things. 

We  expect  it's  not  only  the  advertising  but  just  the  general  at- 
titude people  have  about  our  bank. 

Ladd:  I  think  that  one  of  the  most  important  aspects  of  corpo- 

rate advertising  is  continuity  It's  not  like  a  faucet  that  you  can 

turn  on  and  off.  When  you  turn  it  on,  you've  got  to  turn  on  to  a 

level  that  you  can  sustain  because  otherwise  you're  wasting 
your  dollars.  The  other  thing  is  that  Manufacturers  Hanover  is 

doing  a  lot  of  pretesting  of  the  creative  concept  and  in  particular 

this  campaign.  After  we  artually  came  up  vwth  the  creative  con- 

cept we  did  go  out  to  over  a  hundred  corporate  officers,  na- 
tionally; to  see  whether  or  not  this  campaign  communicated  to 

them  the  points  we  were  trying  to  get  across.  And  it  did. 

Kelly:  I  think  one  of  the  most  important  of  all  the  things  we've 
talked  about  today  is  the  discipline  of  a  written  marketing  plan 

which  states  the  goals  and  objectives  of  each  division  that  is  ad- 

vertising. When  a  plan  is  written — and  it  doesn't  have  to  be  a 
long  one,  it  could  be  a  single  page,  in  fact — the  discipline  is 
there  and  also  it  has  the  agreement  of  top  management  Too 

many  times  if  a  plan  is  just  in  verbal  form,  we  find  that  it  has 

changed  in  concept  overnight  The  other  aspect  of  course,  is 

that  top  management  doesn't  know  what's  been  agreed  upon. 
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So  if  there's  one  point  that  we  want  to  leave  with  you  this 
morning,  it  is  the  importance  of  the  discipline  of  the  written 

marketing  plan  to  set  goals  and  objectives. 

Q:  You  menvoned  scrapping  a  couple  of  other  campaigns.  What 

can  we  learn  from  what  you  did  wrong  then? 

Kelly:  it  wasn't  a  question  of  doing  anything  wrong.  Rather  it 
related  to  which  execution  scored  higher  m  terms  of  the  stated 

objectives  Basically  it  was  a  question,  as  I  recall,  of  shorter  copy 

versus  longer  copy  and  being  very  succinct  in  what  we  were 

saying.  But  I  think  the  important,  thing  there  is  to  pretest  the  ads, 
and  we  took  them  around  to  ten  different  markets  and  re- 

searched them  anriong  a  representatve  sample  of  our  target 
audience 

Q:  Did  you  put  the  logo  m  cohr  as  a  result  of  research-' 

Kelly:  No.  we  didn't  put  it  m  color  m  terms  of  research  But  as 
you  look  at  Starch  scores  you  realize  the  need  to  increase  visi- 

bility of  your  logo  or  company  This  is  not  unique  with  our  bank. 

And  this  IS  really  an  attempt  to  do  whatever  we  can  to  increase 

the  visibility  and  the  association  of  our  bank  with  this  advertis- 

ing I  don't  know  why  we  didn't  think  of  this  before  but  with  the 

agency  we  said  let's  begin  to  put  the  bank  name  m  color  Well 
check  the  Starches  and  see  what  happens. 

Q:  How  has  your  corporate  advertising  program  affected  the 

bank's  other  advertising^ 
Kelly:  This  really  set  up  a  format  for  us  in  many  of  the  things 

we've  been  doing  m  the  bank.  For  instance,  our  new  leasing 
campaign  has  photographs  which  are  very  much  in  keeping 

with  what  we're  doing  m  the  corporate  campaign.  \Afe've  been 
expenmentng  once  again  with  focus  groups  in  developing  ad- 

vertising for  our  trust  division  Another  attnbute  of  this  adver- 

tising IS  that  It's  been  very  good  for  our  personnel.  We  have 
IS.CXX)  personnel  and  a  campaign  like  this  has  great  impaa  on 

them  This  is  very,  very  important  because  when  a  group 

gathers  at  a  luncheon  table  everytxjdy  has  a  tendency  to  pick 

on  advertising  In  this  particular  case,  however  they've  given 

high  praise  to  the  campaign  They've  been  proud  that  Manufac- 
turers Hanover  is  their  bank.  That's  most  beneficial 

Q:  In  your  lag  lines,  the  financial  source  worldwide,  how  would 

you  apply  the  program  outside  the  United  States^ 

Ladd:  We  re  just  in  the  process  of  launching  a  program  out- 

side the  United  States  We're  actually  going  to  use  the  um- 
brella "Geobankers "  but  it  will  still  tie  into  this. 

One  of  our  problems  is  that  Manufacturers  Hanover 

does  not  have  the  word  bank  m  its  name  abroad.  So  we're 

talking  about  the  financial  banks  worldwide  and  we're  getting 
that  connotation  m  there,  which  is  very  important 

But  It  will  be  double-spread  tying  mto  the  Geobanking 

umbrella  which  we're  using  for  the  internatonal  division  but  in 
the  same  format  as  our  corporate  campaign. 

Q:  How  are  you  going  to  translate  these  words,  which  are  not 

really  standard  words,  into  foreign  languages^ 
Kelly:  We  have  enough  trouble  right  now  translatng  some 

of  our  ads  into  German  and  we  have  different  people  giving 

us  different  translations  and  it's  a  real  problem.  It's  a  real  prob- 

lem because  not  only  is  it  difficult  to  translate  words,  but  it's 
hard  to  translate  concepts. 

Basically,  overseas,  we'll  be  going  into  the  Geobanking 

concept  It  could  cause  problems.  There's  no  question  about 
It  Maybe  we  should  just  do  it  m  English  because  we  find  that 

many  people  abroad  don't  have  very  much  problem  with  our 
language.  There  was  an  article  in  the  paper  just  recently  about 

the  incidence  of  corporatons  advertising  overseas  in  English. 
So  that  would  solve  a  lot  of  problems. 

Q:  In  reference  to  your  usage  of  local  television.  I'm  wondering  if 
you  had  a  particular  demographic  skew  in  mind. 

Kelly:  Oh  yes  we  do.  Last  year  our  agency  got  us  into  the 

conventions  and  election  night  programming  on  NBC-TV. 

We  thought  this  was  a  very  apropos  vehicle.  It's  difficult  to 
obtain  programs  with  proper  demographics  on  a  local  mar- 

ket basis  I  mean  you  have  Meet  The  Press  and  similiar  shows 

on  network  but  when  you  get  into  local  markets,  you're  re- 
stricted But  this  year  on  NBC  Edwin  Bird  Wilson  instituted 

for  us  a  minute  at  the  end  of  the  NBC  6:30  local  news.  What 

that  entailed  was  a  thirty-second  new^  recap  and  a  thirty- 

second  commercial  by  the  bank.  We  figure  that  that's  as  fine  a 
demographic  skew  as  we  could  possibly  achieve  on  a  local 

basis.  And  it's  important  to  keep  this  going.  Now  that  we  in- 

itated  It  last  year,  we  think  it's  really  important  for  all  the 
reasons  we  spoke  of  before — not  only  for  counterbalancing 
retail  in  New  York  but  as  our  bank  moves  into  other  markets 

around  the  country,  it's  good  to  be  able  to  move  into  some  of 
these  selected  markets,  if  the  need  arises,  with  an  appropriate 
corporate  message 

Ladd:  The  bank  has  just  reorganized  its  metropolitan  divi- 
sion. It  IS  broken  down  between  the  so-called  ma  and  pa 

business — that's  you  and  I  cashing  our  checks — and  really 
gearing  up  to  go  after  the  smaller  companies  housed  in  the 

City  of  New  York.  So  the  campaign  that  we're  developing 

right  new  will  be  targeted  to  hit  that  audience  and  we're  ob- 
viously planning  the  media  to  reach  them. 

Q:  You  mentioned  in  global  markets  the  problem  of  not  having 

the  term  "bank"  in  your  name  The  term  "trust"  is  part  of  your 

official  rKime  but  it's  not  a  pan  of  your  ad  signature.  It  was  at  one 

time,  wasn't  it? Kelly:  Manufacturers  Hanover  Trust  Company  is  an  awfully 

long  title  to  put  in  an  advertisement.  Manufacturers  Hanover 

IS  long  enough.  One  day  I  said  to  Bill  Miller,  the  head  of  our 

department  I  think  we  ought  to  run  an  ad.  Bill,  that  says  we've taken  the  Trust  out  of  Manufacturers  Hanover. 

Mouth  to  nrKJuth  resuscitaton  followed.  But  seriously. 

we  have  shortened  the  name  by  taking  Trust  out  of  it  and  our 

chairman  has  gor>e  along  with  this  because,  if  he  didn't  we 
would  have  heard  about  it  immediately  Even  Manufacturers 

Hanover  is  long  and  we  certainly  can't  use  Manny  Hanny  be- 

cause that  would  really  do  it  That's  why  we  took  it  out 

Q:  You  dropped  Paul  Lyryie  from  your  television  commercials. 

Can  you  tell  us  why' 
Kelly:  Paul  Lynde  just  got  terribly  expensive  We  brought 

him  in  three  years  ago  this  coming  June  and  we've  gotten  very 
good  usage  from  him  We  have  done  tracking  studies  and  he 

scored  very  high.  In  additon,  the  attitudes  about  us  and  the 

awareness  of  us  have  achieved  the  increases  that  we'd  pro- 
jected for  them  But  he  just  got  too  expensive.  We  have 

someone  now  who  is  equally  good.  Tim  Conway.  Before  hir- 
ing personalities  like  these,  you  do  attitudmal  studies  When 

we  did  Tim  Conway,  he  actually  scored  higher  than  Paul 

Lynde  on  a  demographic  breakout  by  income,  by  age.  by  men 
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to  women.  Tim  Conway,  we  think,  is  more  of  an  actor  than 

Paul  Lynde.  So  we'll  probably  be  using  Conway  in  everything 
we  do,  whereas  Lynde  primarily  played  the  role  of  a  critic  and 
we  did  not  use  him  for  many  of  the  auto  loan  ads.  We  really 

envision  using  Conway  in  all  of  our  television  now. 

Q:  You  mentioned  that  you  have  30's  as  welt  as  60-second 
commercials.  Have  you  had  any  indicavon  of  their  relative  im- 

pact? Are  the  60's  better? 

Kelly:  No.  I  think  basically  they're  very  good  30's.  They  are 
very  good  takeouts  and  I  think  it  comes  down  to  availabilities 
of  television. 

As  you  know,  in  a  market  like  ours,  most  of  the  available 

spots  are  thirty  seconds.  We  have  had  60's  but  primarily  I'd 
say  80  percent  of  it  is  in  30's.  Our  news  spot  on  NBC  is  thirty 

seconds;  it's  a  very  good  takeout.  Very,  very  good. 
Q:  Assuming  that  you  have  other  problems  in  New  York,  are  you 

spending  any  money  at  all  in  social  responsibility  areas?  Or,  anti- 
red-lining  stuff? 

Kelly:  We've  really  been  very,  very  active  in  supporting  the 
local  scene.  We've  done  research,  once  again,  which  points 
out  that  the  sports  enthusiast  is  a  better  potential  bank  cus- 

tomer for  our  retail  services  than  a  non-sports  enthusiast. 

Based  on  this,  we're  sponsoring  the  Yankees  this  year  for  the 
first  time.  We  already  do  the  Mets.  We  do  the  Knicks  and  the 

Rangers.  We're  a  big  sports-oriented  bank.  But  more  impor- 
tant, in  answer  to  your  question,  is  that  during  these  past  years 

we've  taken  an  active  role  in  marathons  and  in  many  of  the 

arts,  the  Ballet  Theater  and,  as  I  said  before,  we're  on  Channel 

1 3,  which  IS  the  public  service  channel.  We're  now  going  to 
sponsor  a  Met-Net  Golf  Tournament  in  ourtri-state  area. 

We've  become  very  much  involved  in  a  lot  of  the  goings-on  in 
New  York  City.  Del  and  the  agency  came  up  with  the  Big  Apple 

theme.  We're  the  first  advertiser  institution  in  New  York  City  to 
feature  the  Big  Apple.  We  have  prepared  a  record  album  on  the  Big 

Apple  featuring  all  New  York  City  songs,  which  is  one  of  the  pro- 
motional pieces  of  the  bank.  So  we  are  very  active.  We  donate 

funds  to  City  University  of  New  York  for  its  team  because,  as  you 

know.  City  College  has  had  a  lot  of  problems  these  last  few  years. 

We've  taken  quite  an  active  role  in  gaining  empathy  with  the  city 
from  the  advertising  communication  standpoint  And  I  think  that  the 
new  TV  boards  we  have  submitted  to  the  bank  on  the  continuation 

of  this  corporate  TV  program  deal  very  much  with- the  city  and  the 

bank's  involvement  in  helping  it  overcome  many  of  its  problems. 

Q'.just  to  clear  my  own  thinking,  i've  only  lived  in  two  states,  California 
and  Illinois.  In  California  you  can  have  banks  all  over  the  state.  In  Illinois, 

you  can't  even  have  a  branch  bank  across  town.  What  is  the  situation  in 
New  York? 

Kelly:  We  can  have  branches  throughout  the  state.  But  in  upstate 

New  York  our  advertising  message  in  the  retail  area  is  entirely  dif- 
ferent. We  have  free  checking  all  through  upstate  New  York, 

whereas  in  New  York  City  free  checking  is  related  to  a  balance  in  a 

savings  or  checking  account 

Q:  Do  you  run  corporate  advertising  in  upstate  New  York? 

Kelly:  It's  very  interesting — let  me  make  one  more  point 

We  are  also  in  Time.  In  the  April  1 8th  issue  we're  taking  our 
regular  corporate  campaign,  which  is  the  Export-Importers, 

and  we're  putting  page  I  and  4  to  it  which  depict  our  upstate 
banking  personnel  and  talk  about  our  upstate  banking 
capabilities  with  the  financial  source  of  a  $28  billion  dollar 

bank  worldwide — Manufacturers  Hanover.  We  feel  this  is  a 

good  way  to  impress  the  local  scene  with  the  bank's 
capabilities.  And  so  we're  looking  forward  to  a  really  fantastic 

job.  It's  a  whole  new  edition  of  Time,  Time  T.  They  have  to 
move  advertisers  on  the  first  and  fourth  page  to  another  part 

of  the  book  to  accommodate  our  particular  ad.  So  that's  basi- 

cally what  we're  doing  corporately.  In  upstate  New  York 
we're  primarily  still  retail. 

One  more  point  about  the  corporate  campaign.  I  think  it's 
very  important  The  future  of  this  campaign  is  really  in  the  pic- 

tures. We  must  have  good  pictures  to  stop  people  when 

they're  going  through  the  magazines.  We've  been  very  fortu- 
nate. For  instance,  we  just  did  a  whole  new  group  of  pictures 

in  Europe,  which  E.B.W.  arranged  for  us. 

And  the  important  thing  is  that  the  international  division 
told  us  that  no  matter  what  pictures  we  took  they  could 

always  wrap  words  and  copy  around  those  pictures.  For 

instance,  if  we're  talking  about  our  involvement  with  the 

automobile  industry,  we  don't  want  to  show  a  plant  That's 
the  obvious  thing  to  do.  We  want  to  show  a  picture  that  talks 

to  that  point  but  has  scenic  qualities  that  are  unique.  And  I 

think  it  very  important  that  our  chairman,  Mr.  Gabriel  Hauge, 

sees  every  single  ad  we  do — not  to  approve  it,  but  he's  just  so 
taken  with  this  campaign  that  he  also  reviews  with  us  the 

words  we  use,  e.g.,  the  Funders.  The  future  of  this  campaign 

re^  on  the  quality  of  the  pictures  we  use. 

Ladd:  I  think  that's  a  very  important  point  The  bank  had  the 
courage  to  commission  photographer  Marvin  Koner.  Armed 

with  nothing  other  than  some  very  general  information  that 

we  supplied  him  from  the  international  division,  he  had  free 

license  to  travel  throughout  Western  Europe.  He  came  back 

with  more  than  5,000  pictures,  which  we've  now  screened 
down  to  approximately  200.  It  takes  this  type  of  commitment 

and  this  type  of  courage  rather  than  to  send  a  photographer 

to  London  and  to  tell  him  that  we  want  a  picture  of  that  bridge 

over  there.  You  just  can't  get  dramatic  graphics  if  you  restrict 

these  people  to  that  degree.  We  plan  to"  do  the  same  thing  in this  country. 

Q:  Do  you  pretest  pictures  to  make  sure  they  not  only  talk  to 

people  but  snap  them  within  the  context  of  your  message,  or  do 

you  select  the  picture  and  then  hope? ' 
Kelly:  We  select  a  picture  that,  based  on  our  best  judgment, 

would  help  create  an  effective  advertisement  Not  only  a  pic- 
ture but  an  advertisement.  We  can  get  a  good  picture  but  it 

won't  necessarily  work  in  an  ad.  So  that's  really  judgment  and, 

fortunately,  we've  been  very  successful  so  far.  Actually,  some 
of  the  pictures  we  used  early  in  the  campaign  probably 

wouldn't  be  recommended  anymore. 

Q:  Did  you  pretest  them  all? 
Iteily:  No,  no,  oh  no.  We  pretested  the  campaign  but  not  the 

pictures. Q:  Can  you  comment  on  media  selection  overseas?  Are  you 

going  to  go  into  internatjonal  books? 

Kelly:  This  goes  back  to  one  of  the  points  I  was  making  be- 
fore. We  are  waiting  now  for  written  instructions  from  the 

international  division  as  to  their  marketing  plans.  We  have  a 

new  director  of  the  international  division,  Mr.  Harry  Taylor. 

We're  really  waiting  to  see  how  he  envisions  the  course  we 

will  take.  What  we're  waiting  for  is  most  necessary — to  get 
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something  m  writing.  Recently,  we  had  lunch  with  Mr.  Taylor, 

Del.  and  a  few  others,  and  he  asked  us  why  we  were  advertis- 
ing in  South  America.  The  obvious  answer  was  because  the 

internatonal  division  had  requested  it  as  part  of  their  market- 

ing. He  said.  "I  don't  agree  with  that  "  So  there  we  were.  My 
point  being  that  had  the  plans  been  written  and  agreed  upon, 

he  would  know  exactly  why  we  were  or  were  not  advertising 

in  South  America.  So  we  are  now  awaitjng  further  direction. 

We  ought  to  know  soon,  because  I'm  sure  we  will  be  moving 

more  into  the  international  markets.  It's  up  to  them. 

Q:  I'd  like  the  opportuntty  to  ask  the  some  question  of  both  the 

agency  and  the  client.  I'd  like  to  ask  Mr.  Kelly  what  he  demands, 

or  the  key  ingredient,  that  he  expects  from  his  agency,  and  I'd  like 
to  ask  Mr.  Ladd  what  he  considers  the  key  ingredient  he  expects 

from  the  bank^ 
Kelly:  Well  actually  I  think  one  of  the  first  keys  you  have  to  think 

about  IS  creativity  I  think  that's  cntcal.  Everything  else  can  be 

great  but  if  you  don't  have  the  creative.  I  think  you've  got  prob- 
lems. But  It  goes  well  beyond  that  of  course.  I  thmk  the  agency 

and  the  client  form  a  complete  partnership,  m  which  they  know 

everything  about  each  other  And  they  have  to  live  together  on 

a  day-to-day  basis  m  a  close  working  relationship  But  the  key  is 
stil  the  creative. 

Ladd:  The  point  is  really  the  input  or  the  direction  that  we 

get  from  the  bank.  As  Ed  pointed  out  before,  going  back  four 

or  five  years,  the  bank  had  one  person  in  the  marketing  de- 
partment. Today  it  has  twenty,  and  each  division  has  its  own 

marketing  group.  Our  people  work  daily  with  those  people 

And  we're  intimately  involved  in  their  problems,  their 
strategies,  their  plans,  their  programs.  When  you  get  the 

proper  input  from  the  client,  unless  you're  second  rate,  you 

can  generally  do  a  pretty  good  )ob.  I  think  that's  what  we're 

gettng  I'm  very  proud  of  the  results  over  the  last  several 

years  and  I  think  it's  because  of  the  directon  we're  getting 
from  all  levels  of  management  at  the  bank,  starting  with  the 

chairman,  as  to  what  their  goals.  ob)ectives.  programs  are. 

Q:  /  ogree  with  Mr  Ladd  about  starting  at  the  top  to  set  obyec- 

t/ves  /  get  the  feeling  that  much  of  the  advertising  evolved  is  crip- 
pled along  the  way  by  the  number  of  approvals  or  the  chain  of 

approval  I'd  be  interested  to  hear  how  that  chain  of  approval 
operates  m  your  organization 

Kelly:  We're  very  fortunate  We  have  a  completely  open 
door  policy  for  top  management  We  report  directly  to  the 

president.  Mr  John  McGillicuddy.  through  the  head  of  our 

marketing  department,  of  which  advertising  is  a  unit  Mr 

McGillicuddy  is  a  marketing-onented  person,  which  is  very 

critical  in  the  banking  industry  Otherwise,  you  couldn't  ac- 
complish anything  with  various  tiers  of  approval. 

He  also  stresses  the  importance  of  marketing  because,  m 

the  beginning,  marketing  is  sort  of — well,  it  has  nothing  to  do 
with  credit,  it  has  nothing  to  do  with  what  the  bank  is  really 

about.  And  anybody  who  ends  up  m  the  marketing  function 
has  come  to  a  dead  end.  because  the  real  line  is  credit.  But  this 

IS  all  changing  And  now  there  are  career  paths  in  marketing 

within  divisions,  which  is  cntical  We  have,  as  I  say.  access  to 

the  president.  We  don't  report  to  the  chairman  The  corpo- 

rate communication  section  does.  But  he's  very  interested  in 

.the  campaign  That's  why  he  likes  to  see  it. 

But  w£  don't  have  to  obtain  day-to-day  approval  from 
top  management  at  all.  As  Mr.  McGillicuddy  said  to  me  once, 

"Ed,  that  s  your  job.  If  you  do  a  good  job,  fine.  And  if  there's  a 

problem,  I'll  let  you  know.  And  if  we  have  enough  problems, 

we'll  get  another  advertising  director."  And  that's  the  way  we 

want  It  because  it  gives  us  accountability.  We've  been  very 
fortunate.  I  think  Del  will  agree.  When  it  comes  to  how  adver- 

tising looks  anct  all  these  dimensions,  it's  our  responsibility. 

We're  accountable  for  it  As  long  as  what  the  divisions  want  is 
m  It  m  terms  of  "what  service"  and  "what  markets."  But  in 

terms  of  "how"  its  featured  and  so  forth,  that's  our  responsi- 
bility. We  have  very  little  problem  with  getting  people  to 

change  it  We  find  out  that  the  better  our  advertising  gets,  the 

less  opinion  we  get  and  it  makes  it  a  lot  easier. 

Q:  That's  fine  that  you  can  run  it  at  your  level  as  long  as  you  do  a 

goodjob.  Where  do  you  get  the  moneys' 
Kelly:  A  couple  of  years  ago.  when  we  first  got  into  the  ques- 

tion of  television,  we  had  our  budgets  approved  for  the  year  by 

Mr  McGillicuddy  And  as  long  as  we  live  within  those  budgets 

we're  fine.  If  the  national  division  wants  to  hold  back  and  the 
international  wants  more,  we  can  divert  funds,  if  both  divisions 

agree  to  it  as  long  as  we  keep  the  line.  All  right  so  we  had  an 

opportunity  in  television.  We  wanted  to  go  in.  We  wanted  to 
have  the  extra  dimension  of  television. 

I'll  be  very  honest  This  costs  $300,000  including  the  buy- 
ing and  the  production  of  commercials.  We  brought  our  case 

to  Mr  McGillicuddy  We  told  him  the  rationale  that  we  tried  to 

explain  today  —  the  counterbalance,  the  importance,  the 
numbers  of  Fortune  companies  m  the  metropolitan  area,  the 

possibility  that  maybe  we  could  move  these  spots  into  other 

markets.  In  four  minutes,  Mr  McGillicuddy  said  "You've  got  it" 
That  doesn't  mean  to  say  that  another  tme  he  wouldn't  say 
"You  don't  have  it"  But  John  is  a  very  responsive  person  in 
terms  of  opportunities  and  opportunistic  buys  and  they  were 

additional  funds  that  he  approved  for  our  use. 

Ladd:  On  that  score,  each  division  runs  a  profit  center  and 

each  division  does  have  its  own  advertising  or  marketing 

budget  They  determine  and  establish  their  programs  in  con- 
junction with  the  bank  marketing  department  and  the  agency 

On  the  corporate  side,  however,  this  is  a  decision  made  by  the 

general  administration  board,  which  is  the  operating  commit- 
tee for  the  bank.  The  budget  is  determined  at  that  level  and 

then  charged  back  to  each  of  the  divisions  on  some  sort  of 

formula  basis.  We  have  been  through  problems  where  some 

liked  It  and  some  didn't  like  it,  but  as  the  advertisements  got 
better  the  storm  subsided,  momentarily 

Kelly:  The  cost  of  the  corporate  campaign  is  divided  among 
the  different  divisions  of  the  bank  They  pay  the  charges  in 

different  denominations.  The  metropolitan  division,  the  na- 

tional division,  the  international  division  pay  a  greater  per- 

centage than  leasing,  and  so  forth.  Fortunately  Mr  McGil- 
licuddy IS  the  one  who  determines  what  contribution  each  of 

these  divisions  will  make.  Some  of  them  really  complain  be- 

cause they  don't  have  that  much  money  in  certain  cases,  to  do 
what  they  want  to  do.  So  these  dollars  affect  them  and  keep 

them  from  doing  certain  things  in  behalf  of  their  division.  But 

Mr  McGillicuddy  once  again  feels  that  the  overall  umbrella 

that  we're  creating  is  most  important  for  all  areas  of  the  bank. 
Q.  What  IS  the  cost  of  your  program? 

Kelly:  Our  corporate  campaign  is  in  the  area  of  $2  million. 
And  It  can  be  eaten  up  very  rapidly  by  color  spreads.  And 

when  all  else  fails,  they  raise  the  interest  rates. 
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Custer's  Latest  Stand 
Williann  A.  Latshaw, 

Manager  of  Advertising  Bethlehem  Steel  Corp. 

Francis  E.  Cronin, 

Production  and  Media  Direaor,  Bethlehem  Steel  Corp. 

Or,  how  an  advertiser  measured  the  impact  of  his  corporate  ad/er- 
t/s/ng  on  an  audience  that  includes  hostiles  .  .  .  and  then  led  a 

charge  on  his  media  mix  as  a  result  of  his  own  research  of  readers' attitudes. 

Latshaw:  Although  I  haven't  had  the  benefit  of  survey  results 
on  thie  subject  I  have  the  distinct  impression  that  nnany  of  our 
fellow  citizens  are  relieved  that  the  bicentennial  year  has  now 

passed  into  history,  enabling  us  to  push  ahead  to  other 
celebrations. 

Nineteen  seventy-six  is  behind  us.  but  I  would  like  to  look 
back  briefly  at  two  nnemorable  events  of  that  year,  two  events 

that  were  somewhat  overshadowed  by  all  the  bunting  and  the 

tunes  of  glory. 

Last  year  also  marked  the  centennial  observation  rather 

than  celebration,  except  perhaps  around  a  few  open 

campfires,  of  Custer's  last  stand.  The  dashing  colonel's  blunder 
on  the  Little  Big  Horn  has  been  debated  by  disaster  aficionados 
ever  since. 

Why  the  debates  is  unclear  to  me.  The  answer  is  self- 
evident 

His  intelligence  officer  was  on  leave,  whooping  it  up  with  a . 

girl  named  Sioux.  Or  viewed  parochially  his  media  specialist 

was  conducting  a  one-man  survey 
Had  his  media  man  not  been  engaged,  or  at  least  involved, 

at  the  time  I'm  certain  Colonel  Custer  would  have  given  him orders  somewhat  in  this  vein: 

"Now,  Fred,  I  want  you  to  be  a  good  scout  and  run  up 
ahead,  look  over  the  market  or  target  audience,  and  get  me 

some  demographics  I  can  use  to  plan  this  campaign  intelligently. 

His  intelligence  officer  was  on  leave,  whooping 
it  up  with  a  girl  nanned  Sioux.  Or,  viewed 
parochially,  his  media  specialist  was  conducting  a 
one-man  survey. 

"I  want  to  know  how  many  Indians  there  are.  How  many 
are  armed  and  with  what  kind  of  weapons?  What  are  their 

drinking  habits?  What  type  of  ponies  are  they  riding  and  how 

many  miles  does  the  average  pony  have  on  him.  Things  like 
that  Fred. 

"And,  oh,  yes,  what's  their  frame  of  mind  about  our  con- 

cept of  Manifest  Destiny?" 

As  it  turned  out  I  guess  it  was  a  good  thing  Fred  was  busy 
elsewhere. 

Let's  leave  Custer  and  1 876  and  move  ahead  to  1 976 
when  Bethlehem  Steel  earned  out  a  survey  that  attempted  to 

measure  not  the  demographics,  but  the  "mind  set"  of  readers 
exposed  to  our  corporate  advertising  messages  —  a  task 

somewhat  more  complex  than  measuring  the  hostiles'  attitude 
toward  the  Seventh  Cavalry. 

If  you  don't  know  where  you're  goin',  any  road  v^W 

get  you  there. 
For  many  years  Bethlehem  had  been  running  corporate 

ads  in  major  newsweeklies,  business  and  cultural  media.  Our 

campaign  had  been  directed  toward  informing  readers  of 

those  policies  and  programs  that  characterized  Bethlehem  as  a 

good  neighbor.  Our  objective  was  to  deepen  the  reservoir  of 

goodwill  and  understanding  in  our  audience. 

Now  there's  nothing  unusual  or  startling  about  that 
concept  But  late  in  1 975  our  public  affairs  department  man- 

agement asked  us  to  stop,  step  back  a  moment  and  reflect  on 
the  direction  of  all  our  corporate  communications  programs. 

To  quote  a  hit  song,  in  some  circles,  of  that  period,  "Do  you 
know  where  you're  goin'  to?"  That's  a  point  so  basic  that  we 
sometimes  overlook  it 

If  you  don't  know  where  you're  goin',  any  road  will  get  you 
there. 

As  a  result  of  that  departmental  rethinking  and  to  clarify 

our  goals,  we  decided  that  our  corporate  communications 

programs  should  concentrate  on  specific  issues  of  vital  im- 
portance to  the  future  health  of  our  corporation.  Six  issues 

were  established.  They  are  relevant  not  only  to  Bethlehem,  but 

also  to  the  rest  of  the  steel  industry.  Some  of  them  are  equally 

relevant  to  your  firms. 

The  issues  include  the  problems,  or  challenges  if  you  pre- 
fer, of  capital  formation,  environment  energy  supply,  foreign 

trade,  overregulation  of  business,  and  business  concentration. 

As  part  of  our  issue  approach,  we  decided  last  year  to 

begin  a  corporate  advocacy  advertising  campaign.  Our  target 

audience:  the  opinion-leading  influentials,  professional  and 

managerial,  some  college,  twenty-five  to  sixty-four-year-olds, 

$20,000  annual  income  or  above,  active  politically  and  in  com- 
munity affairs.  Those  to  whom  federal  and  state  legislators. 
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governmental  agency  heads,  and  others  look  when  taking  the 
nat)onal  pulse 

We  were  also  anxous  to  reach  the  general  pubSc  espe- 
cially in  areas  where  we  have  major  operatKXis.  Employees, 

local  businessmen,  and  professionals  are  key  people 

everywhere.  They  can  help  because  they  have  influence  with 

their  neighbors  as  we)l  as  wnth  legislators.  But  in  order  to  hetp 

they  need  to  be  armed  with  facts  and  wrth  industry's  positon on  nat)onal  issues 

We  had  a  limited  corporate  advertising  budget  (Why 

shoukj  we  be  different  from  anyone  else')  We  recognized  that 
the  sjx  issues  were  too  many  to  address  m  pnnt  advertising 

within  that  budget  So.  we  settled  on  three  issues  for  1 976 — 
capita)  format>on.  environment  and  energy 

Ws  were  cunous  to  find  out  whether  a  survey 

woukJ  reinforce  our  previous  judgment  or 
whether  it  would  provide  a  r>ew  noad  map  for  our 

copy  and  media  plans. 

Our  campaign  got  started  late  and  the  ads  didn't  begin  to 
appear  until  May  We  ran  out  of  time  and  funds  around 

October  Energy  was  an  issue  we  simply  couldn't  get  to  while 
attempting  to  do  justice  to  the  other  two  subjects. 

The  first  ads  might  have  earned  less  copy  and  been  more 

effective.  But  ad  by  ad  we  began  to  wear  away  the  nrtpcks.  the 

qualifying  statements,  and  the  supplementary  information  the 

earfy  ads  contained.  By  the  end  of  the  1 976  campaign  we  were 

fairly  well  ccxwinced  we  were  on  the  nght  track. 
But  how  could  we  be  sure,  beyond  human  instinct 

— which,  throughout  recorded  history,  has  gotten  nnan  and 
womankind  mto  a  lot  of  trouble' 

Well,  a  useful  planning  tool  grew  out  of  our  department's 
self-analysis,  management  by  objeaives  —  a  concept  not 

unfamiliar  to  you.  I  m  sure.  Although  many  of  our  public- 
affairs  divisions  rcxjtinely  functioned  on  an  MBO  basis,  the 

formalization  of  the  program  and  the  implicit  need  to 

monitor  resulu  quite  naturally  led  Bethlehem's  advertising 
division  to  a  tool  that  we  had  neglected  in  terms  of  our 

corporate  advertising  The  tool,  obviously  is  target  group 
attitudir^a)  research. 

We  were  cunous  to  find  out  whether  a  survey  wouW  rein- 
force our  previous  judgnnent  or  whether  it  woukJ  pnov»de  a 

new  noad  map  for  our  copy  and  media  plans  We  decided  to 

carry  out  an  attitude  survey  Complex  and  penetrating,  rts  ob- 
jective was  twofokj:  ( I )  to  determine  and  analyze  the  attitudes 

of  our  target  audience  readership  on  the  s«  issues  of  concern 

to  Bethlehem  Steel  m  thirteen  publications — those  m  which 

we  were  cunrentty  advertising,  along  with  others  m  which  w« 

had  considered  or  might  consider  actvertising  and.  (2)  to  trans- 

late that  data  through  computer  banks  so  we  couW  optmize 

our  media  by  buying  a  CPM/A  —  cost  per  thousand  aw- 
tudes — whether  favorable,  neutral,  or  unfavorable. 

The  attrtudinal  survey  was  earned  out  dunng  May  and  June. 

1976  As  some  of  you  may  know.  Bethlehem  Steel  prepares  all 

of  Its  own  advertising  Our  agency  m  New  York.  Van  Brunt  and 

Company  helps  us  out  in  many  areas,  especially  m  media  rec- 

ommendations and  in  advertising  research  For  the  attitudinal 

survey  we  worked  closely  with  Dtck  Barter  vice  president  of 

Var  Brunt  and  with  the  agency's  associate.  Richard  Manville  Re- 
search. They  took  our  hopes  and  goals  and  converted  them 

into  a  useful  tool  that  we  believe  plows  new  ground  m  measur- 

ing audience  attitudes. 
In  our  advertising  division  we  tell  each  other  that  this  survey 

IS  urK)ue.  There's  very  little  under  the  sun  that's  unique,  but  in 

our  opinion  our  attitudmal  survey  is  at  least  'medium  rare." 
We  had  asked  ourselves:  "How  can  we  impnDve  the  ef- 

fectiveness, the  effioency  of  our  media  selection?  How  can  we 

improve  the  targeting  of  our  corporate  messages  to  reach 

people  who  will  do  us  the  most  good?  How  can  we  improve 

the  cost  effectiveness  of  our  media  buyingr 

Our  research  was  based  on  a  logKal  premise  and  a  simple 

assunnption;  If  media  for  product  advertising  can  be  bcxjght  not 

only  on  the  basis  of  total  number  of  people  reached,  but  also 

on  the  number  of  prospects  reached  per  dollar,  why  not  buy 

prospects  for  ideas,  attitudes  per  dollar? 

Magazines,  by  the  rature  of  the  differences  m  their  editorial 
content  arvj  m  their  editorial  points  of  view,  attract  readers  who 

also  have  diffenng  points  of  view — opimcxis  and  attitudes  gen- 

erally connpatble  wrth  the  edrtonal  viewpoints  of  the  publica- 
tions they  elect  to  read. 

The  Daly  Worker  obviously  attracts  people  of  different 

views  from  those  who  read  Arr>encan  Opiniort.  a  publication  of 

the  John  Birch  Society.  (Cokxiel  Custer  had  he  lived.  woukJ 

probably  have  subscnbed  to  American  Opinion.) 

This  difference  is  undoubtedly  true  n  nnore  subtle  degrees 

in  magazwies  such  as Sirvthsonion.  AOcnvc.  and Sawrday  Review. 

as  opposed  to  The  V^<3//  Street  joomo/.  Business  Week,  and  our 

host  Fortune.  All  of  these  magazines  reach  people  of  much  the 

same  demographic  definition.  But  because  of  their 

background,  education,  interests,  or  other  reasons,  ther  at- 
titudes and  opinions  differ 

The  odds  also  were  that  there  are  differences  m  atttudes 

arrxx^g  readers  of  similar  publications  such  as  Time.  Newsweek, 

and  US  News,  for  example;  and  that  there  are  differences 

anrxx^g  readers  of  the  same  magazine  But  how  different  are 

these  reader  attrtudes  and  where,  specifically  do  they  dwell' 
The  thirteen  publicatons  we  studied  were  Atlantic. 

Horper\  New  iorker.  Saturday  Review.  Snuthsomon,  Newsweek. 

Sports  lllLKlrated.  Tmne.  U  S  News  &  World  Report  Business 

Week.  Forixi.  Fortune,  and  The  Wall  Street  journal. 

A  pikJt  questionnaire  was  devekjped.  tested,  and  reshaped 

three  times  From  an  onginal  hst  of  over  a  hundred  questwns.  a 

final  series  of  twenty-five  v/as  refined  and  adopted  All  but  one 

of  the  publications  provided  subscnbers'  names  from  our 
target  audience  Some  4,000  interviews  were  completed,  av- 

eraging 300  completed  interviews  for  each  publicaton  sur- 
veyed. 

The  questionnaire  was  desigr>ed  to  ensure  that  respcxv 

dents  woukJ  categonze  their  attrtudes  on  the  six  Bethlehem  is- 
sues mto  these  quintles 

•  strongly  m  favor  of  a  conservative  position 
•  moderately  in  favor  of  a  conservative  position •  neutral 

•  moderately  m  favor  of  a  liberal  posrtion 

•  stnangly  in  favor  of  a  libera)  position 

For  conservative,  one  might  read  "Bethlehem."  bberal 
might  descnbe  those  who  have  an  opposite  point  of  view. 
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Once  the  identity  of  the  various  quintiles  had  been  established, 
what  would  we  do  with  the  informaton?  Several  alternatives 

exist  bearing  Ineavily  on  whonn  are  we  trying  to  reach,  on  what 
issue,  and  from  what  copy  platform,  or  in  what  way 

For  example,  those  who  agree  with  us  on  an  issue,  we  may 
wish  to  make  a  call  to  action.  Those  who  moderately  disagree, 

or  who  have  little  or  no  opinion,  we  may  wish  to  educate  or 
inform. 

But  equally  important  if  we  could  find  where  these  read- 

ers' attitudes  were  among  the  various  publications,  then  we 
could  buy  these  specific  target  prospects  efficiently  at  the  low- 

est cost  per  thousand  attitudes.  Lowest  cost  because  now  our 

dollars  could  buy  a  maximum  of  unduplicated  readers. 

Well,  let's  get  on  with  it  and  see  what  we  found! 
We  found  that  there  are  significant  differences  in  attitudes 

among  magazine  readership,  depending  on  subject  matter  and 
depending  on  which  quintiles  of  that  audience  we  wish  to 
reach. 

I  hope  you'll  understand  why  I've  chosen  to  delete  the 

identities  of  the  magazines  on  the  slides  you'll  see  in  a  moment 
Remember  that  the  suri^ey  measured  attitudes  specifically  re- 

lated to  Bethlehem  Steel's  corporate  interests  and  our  target 

audience.  If.  m  that  context  a  magazine  didn't  emerge  as  an 
ideal  vehicle  for  our  corporate  messages,  that  does  not  mean 

that  same  publication  wouldn't  be  absolutely  perfect  for  your 
firms'  corporate  messages. 

Let's  take  a  look  at  an  example. 

It  doesn't  take  a  genius  to  figure  out  that  the  readers  of  a 
business  magazine  would  reflect  a  deep  concern  about  energy 
conservation  and  would  have  a  conservative  attitude  about 

energy  policies.  And  here  is  the  typical  business  readers'  "men- 
tal set"  on  energy 

It  doesn't  take  a  genius  to  figure  out  that  the 
readers  of  a  business  nnagazine  would  reflect  a 
deep  concern  about  energy  conservation  ... 

There  are  no  real  surprises  here.  The  great  majonty  77 

percent,  have  a  viewpoint  on  energy  that  is  close  to 

Bethlehem's  position.  Neutral  attitudes  constitute  1 5  percent 

You  wouldn't  expect  to  find  many  liberal  attitudes  in  this  busi- 

ness publication,  and  there  aren't  many  Just  8  percent  are 
moderately  in  favor  of  a  liberal  position.  There  is  no  final  quin- 

tile  on  the  energy  issue — that  is,  there  is  no  group  totally  op- 

posed. 
Now  let's  look  at  a  magazine  that  reaches  a  diverse  and 

intellectual  audience — a  cultural  magazine.  How  do  these 
readers  feel  about  energy  conservation? 

As  you'd  expect  there  is  a.  less  conservative  pattern  here 
than  in  the  business  publication.  If  we  add  together  the  two 

top  quintiles,  which  represent  the  strongly  conservatine  at- 
titude and  the  less  conservative  attitude,  we  get  a  total  of  49 

percent  Neutrals  make  up  27  percent  And  the  remaining  24 

percent  represent  liberal  attitudes. 

Here's  how  the  attitudes  of  the  readers  of  the  thirteen 

magazines  we  studied  break  down  on  Bethfehem's  six  issues. 
The  first  issue  studied  was  capital  formation.  Across  the 

boand,  a  third  of  our  tar^t  audience  is  strongly  in  favor  of  our 

viewpoint  while  about  2  percent  strongly  opposes  it  When 

you  expand  to  the  second  quintile,  to  include  those  moderately 

in  favor;  our  "friends"  double.  On  that  same  basis,  adding  those 
moderately  opposed  to  the  bottom  quintile  brings  the  opposi- 

tion up  to  10  percent  Now  if  we  could  sway  say  half  of  the 

neutrals  to  our  point  of  view  we're  looking  at  an  issue  that  has  a 
potential  of  attitudinal  agreement  of  almost  80  percent 

Perhaps  not  surpnsingly  the  issue  of  business 
concentration  has  the  largest  group  of  what  we 

call  "swayables"  .  .  . 

Next,  let's  look  at  energy  conservation.  The  questions 
asked  on  this  subject  had  to  do  with  attitudes  on  deregulation 

of  natural  gas,  offshore  exploration  for  oil,  stnp  mining  of  coal, 

nuclear  power  plants,  and  so  on.  The  whole  subject  of  energy 

shortages,  energy  pnces,  and  energy  options  is  one  on  which 

most  people  have  well-defined  opinions.  Most  of  the  target 

audience  is  with  us  and  there's  very  little  opposition  to  our views. 

On  the  issue  of  governmental  interference,  analyzing  the 

audience  across  the  board,  averaging  the  percentage  points  of 

view,  we  have  a  lot  of  friends.  In  the  top  two  quintiles,  74  per- 
cent appear  to  be  on  our  side.  The  opposition  in  the  bottom 

two  quintiles  is  a  mere  6  percent  I  guess  virtually  everyone  be- 
lieves that  the  government  is  too  much  with  us. 

Perhaps  not  surprisingly  the  issue  of  business  concentra- 

tion has  the  largest  group  of  what  we  call  "swayables" — the 
second,  third,  and  fourth — the  middle  quintiles.  There's  no 
particularly  strong  feeling  in  favor  of  or  opposed  to  our  view- 

point on  this  issue.  We  may  have  to  do  a  lot  of  convincing,  but 

we  have  a  large  audience  apparently  willing  to  listen  to  our 

point  of  view. Now  lets  move  into  the  final  two  issues. 

The  environment  is  an  issue  that  arouses  strong  feelings. 

Emotions  run  high.  Our  friends  in  the  top  quintile  number  less 

than  5  percent  The  bottom  quintile  shows  almost  1 5  percent 
Add  the  moderates  on  each  side  and  the  friendlies  rise  to 

about  22  percent  arrayed  against  an  opposition  of  45  percent 

Our  work  is  cut  out  for  us,  but  it  isn't  all  bad  news — when  you 

look  at  the  swayables  you'll  find  some  80  percent  which  in- 

cludes over  30  percent  classed  as  neutrals.  We'd  better  be  very 
effective  in  our  advertising  on  this  issue  if  we  hope  to  convince 

those  who  are  willing  to  hear  both  sides  of  an  issue  and  make 

up  their  own  minds. 

. .  .  when  the  magazines  are  identified — and 
grouped  as  business,  cultural,  or  newsweekly 

publications — these  data  hold  sonne  significant 
,  surprises. 

Rnally  foreign  trade.  The  audience  on  this  issue  is  the  least 

friendly  and  the  most  opposed.  If  we  were  to  make  an  effort  to 

shift  audience  opinion  on  the  trade  issue  through  print  advertis- 

ing, our  target  would  have  to  be  the  large — almost  80 
percent — center  three  quintiles. 

There  aren't  many  friends  to  rely  on.  Now  you  know  how 
Custer  felt  at  the  Little  Big  Horn. 

Perhaps  in  this  format  with  the  magazines  unidentified, 

you  mi^t  conclude  that  the  breakouts  are  predictable. 
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But  I  assure  you  that  when  the  magazines  are  identrfied — 

and  grouped  as  business,  cultural,  or  newsweekly  publi- 
cations— these  data  hold  some  significant  surprises. 

Now  let's  compare  the  readership  of  two  business 
magazines  All  businessmen  think  alike,  nght?  Wrong.  All  read- 

ers of  business  magazines  do  not  share  the  same  attitude  on 

Bethlehem's  issues. 
Nor  are  the  readers  of  two  popular  newsweekly 

magazines  in  agreement  on  Bethlehem's  issues.  The  two  cul- 
tural magazines  follow  a  similar  pattern. 

I  hope  we've  illustrated  the  point — without  belaboring 
It — that  the  attitudes  of  people  who  read  similar  types  of 

magazines  can  and  do  differ  at  least  on  Bethlehem's  six  issues. 
When  you  look  at  the  research  results  you  say  There  it  is! 

It's  all  spelled  out  for  us  We  know  exactly  what  magazines  to 
advertise  m  because  we  know  what  audiences  in  those 

magazines  are  fairly  inclined  toward  our  message 

But  no.  now  is  the  time  when  you  take  the  attrtudinal  in- 
formation and  translate  it  mto  cost  efficiencies  per  attitude,  and 

you  come  to  the  entire  point  of  the  survey  what  the  best 

media  buys  are 

What  does  happen?  Well,  let  me  show  you.  Because  on 

that  basis  the  publishing  world  takes  a  few  interesting  twists  and 
turns  and,  in  fact  in  some  cases  it  turns  upside  down. 

Some  media,  on  that  basis,  take  far  higher  prominence  as 
media  to  be  used  efficiently  financially  effiaently 

Let's  examine  the  thirteen  magazines  from  a  cost  per 

thousand  for  Bethlehem's  desired  target  audience.  Bethlehem's 
audience,  as  I  mentioned,  is  twenty-five  to  sixty-four  years  old. 

some  college,  professional  and  managerial,  $20,000  and  above, 

and  active  —  either  politically  or  in  their  communities.  In  the 

chart  b>elow  we  used  the  figure  "100"  to  represent  the  average 
cost-per-thousand  target  audience  of  all  thirteen  magazines, 

based  on  a  one-page,  black-and-white  rate. 

As  examples,  we'll  look  at  just  three  issues — capital  for- 
maton,  environmental  protection,  and  energy  conservaton, 

and  we'll  see  what  happened  when  we  plugged  the  average 
cost  data  into  the  three  middle  qumtiles. 

Part  A  shows  vi^at  happens  to  relative  cost  efficiencies 

w^n  we  deal  with  the  specific  topic  of  capital  formation  and  a 

specific  target  audience.  The  perfect  example  is  the  third 

magazine  from  the  left  Its  relative  efficierKy  went  from  132  in 

Cost  per  1,000  Influentials 

A.  Index 

B.  Capital 
Formation 

C.   Environmental 
Protection 

D.  Energy 

Conservation 

Average 

100 

Average 

100 
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the  index  to  III,  while  the  No.  4  book  climbed  from  108  to  145. 

For  environmental  protection  (Part  B),  the  same 

magazine's  relative  efficiency  is  up  from  1 32  to  148. 
Energy  conservation  (Part  C),  when  compared  to  our  in- 
dex, shows  similar  variations.  The  relative  efficiency  of  the  third 

magazine  from  the  left  dropped  from  1 32  to  1 1 5. 
And  consider  the  first  magazine  on  the  left.  Against  that 

base  of  100,  the  cost  per  thousand  attitudes  went  from  an 

index  of  151  down  to  145  on  capital  formation,  up  to  176  on 

environmental  protection,  and  down  to  122  on  energy  conser- 
vation. 

So  in  the  same  magazine,  the  same  audience — the 
swayables — costs  less  per  thousand  attitudes  on  one  issue 
than  It  does  on  another 

From  the  survey  we  also  determined  unduplicated  circula- 

tion and  frequency  of  readership.  When  we  plug  this  informa- 

tion into  our  programn-ung,  the  computer  print-out  tells  us  the 
most  efficient  magazines  and  their  total  target  audience  in  our 
selected  middle  three  quintiles. 

.  . .  our  management  agreed  to  our  corporate 
advertising  proposals  for  1 977  and  approved  a 
budget  increase  of  50  percent  to  enable  us  to  carry 
out  our  program. 

It  tells  us  the  number  of  insertions,  the  percent  of  magazine 

target  audience  reached,  the  cumulative  costs,  by  magazine  and 
for  the  total  schedule,  unduplicated  reach,  percent  of  total 

target  audience  reached,  marginal  cost-per-thousand  receptive 

attitudes,  cumulative  CPM  attitudes  and,  finally  the  mean  expo- 
sure frequency  by  individual  magazines  and  by  all  magazines. 

We  can  now  more  efficiently  choose  a  media  schedule 

based  on  total  dollars  we  want  to  spend  or  based  on  the  total 

frequency  we  desire. 

Voila!  An  optimum  media  schedule  determined  by  cost- 

per-thousand  receptive  attitudes — for  a  specific  issue  and  a 

specific  audience — awaits  the  push  of  a  button. 
We  carried  out  a  second,  more  modest,  study  last  yean 

again  working  with  Van  Brunt  and  Manville:  a  benchmark 

awareness  survey  and  follow-up.  It  measured  Bethlehem's 
standing  in  the  minds  of  1,300  readers  of  three  major  publica- 

tions plus  a  control  group. 

It  also  measured  the  readers'  awareness  of  Bethlehem 
Steel  against  their  awareness  of  fourteen  other  firms  that  were 

carrying  out  corporate  advertising  dunng  the  same  period. 

The  benchmark  study  and  follow-up  established  two 
points  of  interest  to  us:  (I)  awareness  level  regarding 

Bethlehem  Steel,  and  (2)  awareness  of  our  efforts  and  agree- 
ment or  disagreement  with  our  views. 

So,  the  benchmark  gave  us  a  base  from  which  to  build.  The 

follow-up,  conducted  after  our  1976  advocacy  ad  campaign, 
showed  a  positive  result  And  the  attitude  survey  told  us  where 

our  audiences  lie  while  providing  a  way  to  buy  media  for  our 

corporate  ad  campaign  more  intelligently  selectively  and 
efficiently 

With  this  background  and  reinforcement  it  may  interest 

you  to  know  that  our  management  agreed  to  our  corporate 

advertising  proposals  for  1 977  and  approved  a  budget  increase 

of  50  percent  to  enable  us  to  carry  out  our  program. 

Our  campaign  this  year  will  appear  in  three  flights — on 
energy  the  environment,  and  capital  formation.  The  first  flight 

began  last  month,  on  the  subject  of  energy  Because  this  series  is 

designed  to  position  Bethlehem  in  a  leadership  role  on  an  issue 

of  national  importance,  our  thaist  on  energy  is  to  issue  a  call  to 
action  for  a  national  energy  policy 

For  this  message  we  aimed  our  ads  at  our  "friends"— the 
readers  whose  attitudes  were  similar  to  Bethlehem's.  Our 
energy  ads  had  one  page  of  copy  and  an  impact/action  page. 

The  first  ad  provided  the  reader  with  an  opportunity  to  pre- 
sent his  views  on  energy  to  President  Carter  The  second  and 

third  ads  amplified  Bethlehem's  own  position  on  energy  and 

provided  action  pages,  to  be  directed  to  the  reader's  Senator 
and  Congressperson. 

This  concept,  we  know,  generated  great  attention  and 

readership.  We  also  know  it  generated  letters  to  our  national 

political  leaders  and  to  our  corporate  officers.  And  we're  sure 
the  recipients,  and  the  readers,  are  aware  of  the  ads  and  the 

sponsor We'll  follow  this  campaign  with  advocacy  ads  on  the  subject 
of  environment  through  July 

This  will  be  followed  with  a  similar  campaign  from  Sep- 
tember through  December  on  capital  formation,  unless 

another  issue  assumes  a  higher  corporate  priority  in  the  next 
few  months. 

Both  the  environment  and  the  capital  formation  series  will 

be  directed  at  the  swayables  in  our  target  audience — those 
readers  who  appear  to  be  willing  to  listen  to  our  viewpoint,  and 

who,  we  hope,  may  shift  toward  our  view  on  these  issues. 

The  media  list  for  the  '77  corporate  campaign?  Well,  an  old 
friend  or  two  died.  Up  to  now  the  representatives  from  For- 

tune might  have  paraphrased  Bill  Shakespeare,  charging  that  Bill 

Latshaw  is  "A  man  who  hath  cruelly  scratched  Fortune."  The 

reshaped  quote  is  from  All's  Well  That  Ends  Well,  and  that's  ap- 
propriate I  believe,  because  four  other  magazines  joined  our 

schedule.  And  one  of  them  is  Fortune,  no  longer  cruelly 

scratched,  perhaps  no  more  than  mollified.  But  we're  in  the 
fold,  and  who  can  say  what  next  year  will  bring  to  our  relation- 
ship? 

Was  our  attitudinal  survey  unique?  We  think  so.  I  wonder 

how  many  advertisers  have  put  together  their  media  schedules 

on  the  basis  of  their  own  research,  rather  than  on  data  pro- 
vided solely  by  publishers  and  the  syndicated  services?  (Or 

perhaps  by  the  seat  of  their  loincloths.) 

We  intend  to  rely  on  the  computer  to  help  us  buy  an  op- 

timum media  schedule  determined  by  cost-per-thousand  re- 
ceptive attitudes  on  a  specific  issue  and  for  a  specific  audience. 

A  series  of  follow-up  awareness  surveys  will  let  us  know  if 

we've  made  the  right  decision. 

The  Bicentennial  is  gone.  Custer  has  been  court-martialed 
in  absentia,  but  Fred,  his  intelligence  officer  lives  on  in  the  form 

of  Gene  Cronin,  my  good  scout  who  will  now  assist  me  in 

answering  any  questions  you  may  have  about  media  skir- 
mishes, readership  surveys,  or  girls  named  Sioux. 

Question  and  Answer  Period 
Q:  hlow  much  did  the  study  cost  and  how  long  did  it  take  to 
accomplish? 

36 
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f.  I'd  prefer  not  to  answer  the  question  on  costs  ei- 
ther for  this  survey  or  for  our  corporate  ad  campaign  but  I 

think  Gene  would  be  happy  to  answer  the  second  part  of  your 

question 
Cronin:  It  took  us  about  two  years.  We  came  up  with  the  con- 

cept Then  we  proposed  it  to  Van  Brunt  and  Manville.  Next  we 

developed  the  questons.  We  spent  some  time  getting  the 

nannes  of  the  subscnbers  from  magazines;  finally  there  was  the 

field  work.  It  was  about  a  two-year  job.  But  I  don't  thmk 
It  would  take  us  that  long  next  tme. 

Q:  Can  you  go  into  more  detail  on  how  you  defined  the  conserva- 

tive and  liberal  positx>ns  m  rekjtjon  to  the'qumvles? 
Cronin:  We  developed  a  questionnaire.  The  original  100 

questKXis  were  reshaped  as  we  went  through  a  senes  of  three 

pikDt  tests.  The  questKX>s  were  so  worded  that  the  respon- 
dents had  to  place  themselves  somewhere  m  one  of  those  five 

qumtles  and  the  questionnaire  was  worded  so  they  coukJn  t 

v^affle.  As  respondents  went  through  subsequent  questions  on 

the  same  issue  which  appeared  further  along  m  the  interview, 

those  questons.  in  effect  retested  the  attitude,  the  response, 

to  the  first  question  on  that  subject 

Q:  Whot  IS  Bethlehem's  objeOfl/e  in  running  corporate  advocacy 

advertising^ 
LaCriiaw:  Our  first  reason  has  been  articulated  here  before 

and  I'm  sure  you've  heard  ft  many  many  times.  It  relates  to  the 
news  media  and  their  handling  of  corporatons  or  industries 

and  industrial  corporate  viewpoints. 

We  don't  feel  that  we  can  rely  just  on  the  media  to  fully  and 

objectively  express  our  points  of  view,  so  we've  chosen  this  ad- 
vocacy campaign  to  communicate  speafically  what  our  points 

of  view  are  arxj  why  In  addition,  there's  an  element  of  trying  to 
pxxrton  Bethlehem  Steel  m  a  leadership  note  on  an  issue  of  na- 

tional importance 

These  elements  are  far  more  important  to  us  than  how 

nnany  tetters  were  written  to  Mr  Carter 

Q:  V\tB  the  survey  earned  out  by  maiP 

Cronin:  No.  it  was  earned  out  m  telephone  interviews,  m  our 

tvt^elve  major  markets. 

Q:/  hcr^  the  impression  that  the  targets  for  your  message  are  the 

people  who  are  either  neut/al  or  conservative  Hove  you  consid- 

ered talking  to  the  people  who  hold  opposite  views  on  these  is- 

sues.'' n  We  are  addressing  ourselves  for  the  nxist  part  m 

these  campaigns  to  those  three  middle  qumtles  You're  nght The  bottom  two  of  those  three  include  those  who  are  neutral 

and  nxxjerately  opposed.  So.  yes.  we're  trying  to  reach  those 

nnoderately  opposed  Those  who  are  totally  opposed'  I  can't  at 
the  moment  imagine  a  campaign  we  might  condua  ainr>ed  at 

them,  but  it  s  comforting  lo  know  where  they  are  and  how 
many  there  are. 

Cronin:  Those  with  opposing  viev«  are  also  receiving  our 

nnessage  We're  just  trying  to  buy  nnore  efPioentJy  in  the  area that  we  want  to  reach. 

;  And  judging  from  the  tetters  we  get  we  know  the 

opposition  IS  reading  it  as  well. 

Q:  You  sampled  thirteen  publicavons.  Were  most  of  these  publica- 

tions able  to  meet  the  demographics?  I've  hod  trouble  with  some  of 
those  publications,  not  being  able  to  get  a  qualified  sample. 

Cronin:  On  the  probtem  of  getting  an  adequate  sample,  we 

went  to  upscale  locations  m  those  markets  that  we  wanted, 

starting  with  the  income  level.  And  then  through  surveying 

techniques  we  came  up  with  the  demographics  that  we 

wanted.  There  were  a  couple  of  magazines  that  would  give  us 

some  denxjgraphics.  but  over  the  entire  thirteen  we  fett  the 

best  way  to  do  it  was  by  sun/eying  techniques.  As  was  nnen- 

tioned,  only  one  of  the  thirteen  did  not  cooperate  with  sub- 

scnbers' names. 
Q:  Did  you  conduct  the  telephone  survey  yourselves?  Or  did  you 

have  someone  do  it  for  you^ 
Cronin:  We  hired  a  research  firm  to  do  that 

Q:  Can  you  be  a  little  more  specific  on  your  objectives.  That  is  to 

soy.  specifically  what's  m  it  for  Beth/ehem' 
Latshaw:  Bethlehem  takes  the  viewpoint  whether  in  exter- 

nal communications  or  internal  communications,  that  a 

better-informed  employee  is  a  better,  more  productive 

employee.  The  same  philosophy  cames  to  our  outside  com- 
munications. We  can  afford  a  grass  roots  campaign.  The  more 

we  explain  to  the  opinion  leaders  m  the  naton  how  we  feel 

abcxit  an  issue  and  why.  the  more  we  can  hope  that  they  will 

come  to  have  a  better,  higher  regard  for  us  than  they  might 
have  had  before 

It's  the  old  corporate  aspea  of  wanting  to  have  a  gcxxJ 
image  but  it  s  more  directed  toward  that  portion  of  the 

opinion-leading  public  to  whom  state  and  federal  legislators, 
agency  heads,  and  the  like  tend  to  speak  when  they  go  back  to 

their  constituencies  We're  told  time  and  again  that  to  a  large 

degree  it's  their  constituency  which  is  going  to  influence  which 
way  the  Representatve.  the  Senator  will  vote.  The  more  we 

can  educate  that  group  to  our  viewpoint  the  more  we  hope 

that  there  will  t>e  a  spinoff  back  to  the  federal  and  state  gov- 
ernmental and  agency  areas. 

Q:  Are  you  interested  m  employee  reaction  and.  if  so.  what  have 

you  heard^ 

Latshaw:  We  are  interested  m  employee  reaction  and  this 

program,  in  a  way  dovetails  with  an  internal  communications 

program  on  employee  economic  awareness.  So  there's  much 
interlock  in  that  Gene  handled  that  program.  Would  you  care 

to  tell  us  something  about  it? 

Cronin:  Among  other  things,  we  mailed  a  repnnt  of  the  first 

energy  ad  to  all  our  employees.  About  three  years  ago,  we 

started  our  present  emptoyee  economic  awareness  program 

and  It  has  been  quite  successful.  We  have  used  everything,  in- 

cluding direct  mail,  to  our  1 10.000  employees.  That's  a  large 
expense  But  we  feel  it's  worth  it  And  the  response  has  been 

good  We  ve  measured  response.  We've  also  earned  out  a  be- 
fore and  after  survey  on  the  awareness  part  of  our  program 

and  the  results  have  been  more  than  gratfying.  All  in  all.  we 

believe  the  program  has  been  successful. 
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Developing  Objectives  for  Corporate  Communications 

Brian  McBain,  President 

McE>ain  and  Small,  Inc. 

Richard  Moms 

Vice  President — Corporate  Relations,  Carrier  Corporation. 

McBain:  The  central  purpose  of  my  talk  today  is  to  de- 

monstrate how  research  can  be  helpful  in  establishing  objec- 
tives for  a  corporate  communications  program. 
We  are  all  familiar  with  the  kind  of  Roper  or  Gallup  or  Lou 

Harris  research  which  tells  us  that,  for  example,  68.3  percent  of 

the  people  would  prefer  proposition  A  to  proposition  B. 

And  we're  also  probably  familiar  with  the  kind  of  product 
marketing  research  which  tells  us  that  consumers  prefer  one 

formulation  of  chocolate  pudding  over  another  formulation. 

Neither  public  opinion  research  nor  product  marketing  re- 

search IS  what  we're  talking  about  today 
What  we  are  talking  about  is  a  special  kind  of  qualitative 

research  aimed  at  uncovering  attitudes  and  opinions  held  by 

one  or  more  of  management's  key  publics. 

.  .  .  companies  which  tend  to  rely  heavily  on 
research  to  market  their  products  tend  not  to  rely 
proportionately  on  research  to  market  their 
companies. 

The  way  we  conduct  this  research  is  not  by  using  the 

check-the-box  kind  of  questionnaire,  but  by  using  a  series  of 
talk  points  which  enable  the  people  we  intep\/iew  to  explain  in 

their  own  words  their  opinions,  their  attitudes,  and  the  reasons 
behind  them. 

The  value  of  this  approach  is  that  we  can  get  a  much  more 

sensitive  reading  on  the  problem  at  hand. 

This  approach  to  communications  programming  is  impor- 
tant because,  without  research,  a  communications  program 

runs  the  risk  of  being  misdirected  and  off  target — that  is  to  say 
aimed  at  the  wrong  people  and  with  the  wrong  message. 

This  takes  on  added  significance  when  we  consider  that 

today  even  a  modest  program  can  cost  well  over  $100,000. 

We  have  found  some  very  surprising  things  in  our  research 
work. 

Most  surprising  is  that  companies  which  tend  to  rely  heavily 

on  research  to  market  their  products  tend  not  to  rely  propor- 
tionately on  research  to  market  their  companies. 

One  of  the  things  that  seem  to  be  endemic  to  the  research 

field  IS  that  the  people  in  it  often  try  to  make  what  they  do  for  a 

living  sound  a  lot  more  difficult  than  it  really  is. 

While  what  we  do  isn't  always  easy,  I  will  say  that  it  adds  i  m 

to  little  more  than  taking  the  time  to  find  out  what  the  people 

on  the  receiving  end  of  your  annual  reports,  press  releases, 

speeches,  and  so  forth,  really  think. 

What  IS  important  is  to  do  it — and  for  today's  presenta- 
tion, that's  what  we've  done. 

A  few  weeks  ago,  we  met  with  Richard  Morris,  who's  the 
vice  president  of  corporate  relations  for  Garner  Gorporation. 

At  that  meeting  Dick  indicated  that  there  were  a  number  of 

things  Garner  was  concerned  about.  So  for  this,  we  conducted 

interviews,  in  depth,  with  a  half-dozen  analysts  who  were 

reasonably  familiar  with  the  company  The  purpose  of  the  in- 

terviews was  to  get  analysts'  perceptions  of  the  problems  that were  of  concern  to  Garner 

In  a  few  minutes,  after  Dick  explains  the  company's  point 

of  view,  I'll  report  on  the  highlights  of  those  interviews  and  then 
discuss  how  they  might  be  helpful  in  establishing  objectives  for 

Garner's  communications  efforts. 
From  the  analyst  list  that  Garner  provided,  we  conducted  a 

half-dozen  in-depth  interviews.  In  preparation  for  our  inter- 

views, we  developed  a  loosely  structured  questioning  guide — 

in  effect  a  senes  of  talk  points  that  covered  Garner's  pnmary 
areas  of  concern. 

Let  me  just  take  a  moment  to  run  through  these  points 

with  you  in  order  to  provide  a  slightly  more  structured 

framework  for  the  analysts'  comments. 
We  asked  first: 

Questioning  Guide 

/  What  IS  the  company's  mam  business?  What  other  businesses  is  it  in? 

2.  How  would  you  describe  the  company's  business? 

3.  What  are  the  major  factors  affecting  the  company's  business  today? 

4.  How  important  are  housing  starts  as  an  indicator  of  the  company's 
outlook?  What  do  you  consider  the  single  most  important  economic 
indicator  for  Carrier? 

5.  Approximately,  what  is  the  company's  multiple?  All  things  consid- ered, IS  that  a  fair  multiple? 

6.  What  do  you  feel  are  Carrier's  major  strengths? 
7.  What  do  you  think  are  its  drawbacks  from  an  investment  point  of 

view? 

8.  How  would  you  describe  Carrier's  communications  with  the  finan- 
cial community?  And  here  we  probed  for  analysts'  evaluations  of  Car- 

rier's annual  report,  the  accessibility  of  management,  management's 
nnpnnp<;<;  and  willingness  to  talk,  attitudes  toward  Camier's  advertis- 
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ing  and  what  they  fett  rt  was  attempting  to  get  across. 

9.  We  also  asked  analysts  to  descnbe  the  company's  operational  style, 
whether  it  was  aggressive  and  inrvavative  or  old  line  and  consen^tive. 

10.  Finally  we  asked  analysts  to  descnbe  Gamer's  press  relations. 

Although  I  recognized  that  a  half-dozen  interviews  do  not 

constitute  a  representative  sampling  of  analysts,  we  nonethe- 
less— for  purposes  of  illustration  at  this  seminar — treated  the 

informaton  as  though  it  were  definitive. 

I  don't  think  that  anyone  is  consaously  lying,  it's 
just  that  I  don't  think  that  they're  all  connected  into 
the  sanne  information  sources  or  something. 

What  then,  did  we  find  out? 

First  on  the  issue  of  determining  analysts'  awareness  of 

Gamer's  major  business,  we  found  that  Carrier  is  seen  primar- 
ily as  an  air-conditioning  company 
However  analysts  appeared  to  be  very  much  aware  of  the 

company's  other  businesses. 

One  analyst  said:  "They're  the  leading  air-conditonmg 
company  with  an  important  niche  m  the  compressor  nnarket 

which  IS  where  they  make  all  their  money  I'd  say  about  1 5  per- 

cent of  sales  and  75  percent  of  profits  are  m  the  Elliott  division." 

Another  remarked:  "The  company's  matr\  business  is  air 
condrtioners.  In  addition  to  that  they  have  the  Elliott  pump. 

They  have  the  Dempsey  Dumpster  compressors  and  heat 

pumps."  Let  me  add.  the  name  of  the  company  is  Dempster 
Second,  on  the  issue  of  Canner  s  dependence  on  the  vaga- 

nes  of  the  construction  market  analysts  generally  feel  that 

housing  starts  are  indeed  a  pnme  indicator  for  the  company  At 

the  sanne  time,  they  cited  a  few  other  indicators  of  importance, 

such  as  fuel  and  gas  demand,  capital  spending,  and  interest 

rates,  among  others. 

Two  quotes  will  illustrate:  "As  for  major  factors  affecting 

the  company  housing  is  one  and  energy  is  two " 
The  other  "As  far  as  the  stock  market  is  concerned,  hous- 

ing starts  are  a  very  important  indicator  of  the  company's  cx/t- 
kx)k.  As  far  as  the  bottom  line,  (m  earnings  per  share)  it  may  be 

a  25  percent  type  of  factor  25  to  30  percent  rnaybe  But  as 

far  as  the  stock  nnarket  is  concerned,  it's  a  housing  stock." 
With  respect  to  Gamer's  multple.  analysts  feel  rt  shoukj  be 

no  greater  or  no  less  than  the  market  multiple,  which  is  9  to 
9h. 

On  the  question  of  Gamer's  noaior  strengths,  two  imfx>r- 

tant  points  emerged:  First  the  company's  leadership  role  and 
dominant  posrtwn  in  rts  nnapr  industries;  And  second,  the  qual- 

ity of  rts  products. 

A  typical  comment  here  was:  "The  company's  major 
strength  is  its  dominant  posrtKXi  m  the  air-conditioning  industry 
both  in  a  design  and  a  distnbuton  sense.  The  Elliott  division  is  a 

gem.  It's  an  excellent  market  if  they  knew  how  to  use  it" 

Turning  to  Gamer's  perceived  problem  areas,  analysts 
votced  three  pnncipal  concerns: 

/  The  company  does  not  convey  that  rt  has  a  good  gnp  on  the 

businesses  rt  is  m.  One  quote  points  up  the  problem:  "Their 

major  drawback  is  that  they  really  don't  understand  what's 
happening  m  ther  businesses  in  some  respects  For  example, 

they  ipxxe  the  Elliott  division.  As  far  as  what  the  true  outkx>k 

for  Elliott  IS,  they  were  more  in  the  nght  place  at  the  right  time 

rather  than  understanding  where  the  deniand  for  compressors 

IS  and  has  been  going." 
2.  The  second  problem  area  relates  to  inconsistent  mfornna- 

tion.  One  analyst  put  it  this  way;  "You  get  different  answers 
from  different  people.  If  you  talk  to  all  the  people  in  the  conv 

pany  and  ask  them  the  same  question,  such  as,  'Whats  the 

backlog?'.  'What's  the  capacity?',  you'll  get  a  vanety  of  answers 
and  I  don't  know  which  one  to  believe. 

'I  don't  think  that  anyone  is  consciously  lying,  rt's  just  that  1 

don't  think  they're  all  connected  into  the  same  information 

sources  or  something." 
3  A  third  problem  that  surfaced  is  the  cyclicality  of  the  con- 

structKDn  industry  "The  cydicality  of  their  business,  of  course,  is 
a  drawback.  Most  people  would  like  to  see  an  even,  continuous 

flow  of  earnings." 
Wrth  regard  to  Gamer's  commumcatons  wrth  the  financial 

communrty  more  interesting  insights  emerged.  For  example, 

one  analyst  cites  an  improvement  He  said:  "They're  doing  a  lot 
better,  I  think,  m  their  communications  with  the  financial  com- 

munrty. They've  made  an  effort  They  now  have  two  or  three 

people  that  ycxj  can  talk  to.  in  case  one's  out  of  town.  Some- 
times, though,  you  can  talk  to  all  three  and  get  three  different 

answers  and  that  can  be  pretty  frustrating." 
However  a  nrKire  typical  attitude  is:  "They're  less  than  stel- 

lar with  their  financial  communicatons  .  .  ."  Or  "I  can't  say 

they're  exceptional.  In  their  policy  of  communicating  with  us, 

they  don't  seem  to  seek  us  out  but  their  information  is  fairly 

good." 

By  way  of  quickly  summarizing  the  remaining  findings: 

analysts  are  very  vaguely  aware  of  the  comp)any's  advertising; 
management  is  generally  seen  as  open  and  accessible:  and  opin- 

ion IS  spirt  on  whether  Gamer  is  conservative  or  aggressive  m 
character 

Finally  as  for  the  company's  annua)  report  rt  is  viewed  as 
being  as  gcxxl  as — but  certainly  not  better  than — those  of 
other  companies 

There  are  a  number  of  possible  courses  of 
action  that  Camer  Corporation  might  take  to 
nnake  its  communications  efforts  more  effective. 

One  quote  on  the  annual  report  that  I  thought  would  be  of 

particular  interest  to  this  group  concerns  the  company's  image 
or  identrty:  "Each  year  the  annual  report  is  different  One  year 
they  want  to  be  an  air-conditonmg  company  and  the  next  year 
they  want  to  be  an  industrial  machinery  company  And  this  year 

they  seem  to  be  a  resource/waste-management  company  I 

don't  see  any  value  m  emphasizing  different  aspects  each  year 
Then  people  don  t  realty  know  what  you  think  you  are.  I  think 

the  corpxjration  should  nr\ake  a  decision  as  to  what  it  wants  to 

be." 

I  hope  this  discussion  has  been  useful  m  demonstratng  how 

qualrtatve  research  can  be  helpful  m  establishing  objectives  for 
corporate  communicabons  programming. 

Obviously  we  didn't  do  a  full-scale  survey  here,  so  any  rec- 
ommendations for  actions  based  on  our  interviews  would  be 

irresponsible.  But  assume  for  a  moment  that  the  comments  of 

these  analysts  are  at  all  representative. 

41 
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There  are  a  number  of  possible  courses  of  action  that  Car- 

rier Corporation  might  take  to  make  its  communications  ef- 
forts more  effectivp. 

One  would  be  a  careful  review  of  Carrier's  internal  infor- 
mation-gathering mechanism,  with  an  eye  toward  ensuring  a 

consistency  in  the  information  that  the  company  discloses. 

Another  would  be  an  evaluation  of  management's  past 
public  statements  about  its  businesses,  with  an  eye  toward  de- 

termining what  has  caused  the  sense  among  analysts  that  man- 

agement doesn't  know  its  markets  as  well  as  it  should. 
Yet  a  third  course  would  be  a  review  of  the  annual  reports 

of  recent  years  to  see  if  a  more  cohesive  editorial  concept  can 

be  developed  in  the  future. 

There  is  really  no  end  to  what  one  can  do  with  research 

findings.  The  point,  though,  is  that  by  taking  a  careful  sounding 

of  your  key  publics — security  analysts,  brokers,  environmen- 

talists, activists,  regulators,  your  own  employees — you  can 
make  your  communications  program  better  focused,  and  thus 
more  effective. 

Morris:  I  was  interested  in  the  document  that  was  sent  to  us 

before  we  came  here  because  it  made  a  distinction  between 

objectives  and  goals.  And  I  thought  of  the  story  about  the  ob- 

jective and  goal  that  President  Carter  set  for  himself.  His  objec- 
tive, according  to  the  report,  was  to  change  his  address  and  the 

goal  that  he  had  was  to  sleep  in  the  White  House  on  January 

20th.  Johnny  Carson  came  along  with  the  remark  afterward 
that  Ford  moved  out  and  Carter  moved  in,  and  Rockefeller 

raised  the  rent. 

The  financial  connmunity  to  nne  means  not  only 
the  people  in  Wall  Street  but  the  people  who 
own  the  stock  and  the  people  who  might  own  it. 

I  think  sometimes  we  get  a  little  tangled  up  in  setting  these 

objectives  and  talking  about  them.  But  with  Brian  McBain's  help, 
I  have  learned  that  research  we  did  before  launching  an  adver- 

tising campaign  at  Carrier  from  the  corporate  staff  level  was 

borne  out  in  research  that  he  did  just  before  the  first  ads  ap- 
peared recently  But  until  now,  our  corporate  communications 

efforts  through  advertising  have  been  quite  limited. 

However;  recently  we've  been  more  and  more  concerned 
with  how  the  financial  community  in  particular  views  us. 

The  financial  community  to  me  means  not  only  the  people 

in  Wall  Street  but  the  people  who  own  the  stock  and  the 

people  who  might  own  it.  By  the  way  about  65  percent  of  Car- 

rier stock  IS  held  by  financial  institutions.  They  get  a  lot  of  mes- 
sages about  a  lot  of  companies,  so  our  objective  here  was  to 

inform  that  group  as  much  as  anybody  else  about  what  we  are 

and  what  we're  doing.  So  we  set  forth  to  inform  present  and 
potential  shareholders  that  Carrier  Corporation  is  more  tiian 

Carrier  "air-conditioning,"  which  is  a  perception  that  exists  and 

one  with  which  we  are  very  pleased,  but  it's  rather  confined. 
We  want  to  inform  the  sophisticated  analyst,  money  man- 

ager, trust  officer  and  so  forth  of  the  importance  of  our  non- 

air-conditioning  operations.  We  want  to  inform  our  audiences 
that  Carrier  is  more  than  a  construction  or  housing  company 

and  that  the  stock  is  more  tiian  a  housing  stock.  We've  been 
classified  in  this  area  for  a  long,  long  time.  There  is  not  a  categ- 

ory into  which  we  fit  nicely  under  the  various  classifications  that 

the  government  puts  out,  but  we  are  classified,  and  we  know  it 

as  being  tied  to  the  housing  industry  and  as  being  a  housing 

stock. 
More  specifically  we  are  concerned  about  the  notion  that 

housing  starts  are  the  only  determinants  of  our  destiny  The  au- 

diences we're  trying  to  reach,  we've  learned  through  research, 
even  the  people  who  follow  us  ratiier  closely  are  surprised  to 

know  that  housing  starts,  which  can  be  something  of  a  roller- 

coaster;  account  for  only  about  1 0  percent  of  the  total  sales  vol- 
ume of  the  Carner  enterprise. 

The  research  we  did  before  we  started  this 

campaign  told  us  that  what  we  suspected  was  true. 
In  some  cases,  the  respondents  may  not  have 

told  us  exactly  what  we'd  like  to  hear,  .  . 

But  we  are  still  known  as  a  company  that  is  affected  by  and 

whose  destiny  is  determined  largely  by  housing  starts,  as  distin- 

guished from  existing  homes,  which  use  add-on-equipment 

and  replacement  equipment,  and  as  distinguished  from  build- 

ings such  as  hospitals,  schools,  and  big  commercial  establish- 
ments, which  use  large  installed  systems.  So  we  have  devised  a 

campaign  based  on  the  theme  "Energy  Ideas  at  Work."  Energy 
IS  a  very  timely  subject,  and  we  think  such  a  theme  describes 
our  total  business  rather  well. 

Our  problem  in  that  context  is  that  we  produce  goods  for 

the  consumer  whether  he  be  you  as  a  homeowner  or  the 

people  who  run  this  very  fine  place  where  we're  enjoying  our- 
selves. While  such  products  do  use  energy  the  ones  we  pro- 

duce use  It  more  efficiently  than  others. 

The  other  aspect  of  the  energy  question  is  that  we're  in  the 
energy  producing  business  as  well,  through  a  compressor 

company  by  the  name  of  Elliott  The  company  has  very  good 

sales  and  very  good  profits  by  virtue  of  the  fact  tiiat  the  world 

needs  so  much  energy  and  Elliott  compressors  help  produce  it 

through  gas  gathering,  for  the  petrochemical  industry,  in 

ethylene  plants  and  so  on. 
So  we  came  up  with  the  idea  that  we  should  tell  not  only 

the  world  about  it  but  particularly  that  small  part  of  the  world 

that  influences  investment  The  theme  "Energy  Ideas  at  Work" 
can  be  not  only  substantiated  but  projected  in  a  believable 
manner 

The  research  we  did  before  we  started  this  campaign  told  us 

that  what  we  suspected  was  tnje.  In  some  cases,  the  respon- 

dents may  not  have  told  us  exactly  what  we'd  like  to  hear  but 
when  Brian  McBain  asked  us  to  give  him  the  names  of  some 

people  who  follow  us  closely  and  the  names  of  a  few  people 

who  are  somewhat  familiar  with  us,  it  came  through  loud  and 

clear  that  the  original  research  was  corroborated. 

I  think  we're  on  the  right  track.  Obviously  we  will  monitor 

the  results.  I  don't  know  how  much  we'll  learn,  but  I  do  hope 

that  we  will  find  that  "Energy  Ideas  at  Work"  is  a  good  theme, 
that  Carrier  Corporation  is  not  an  organization  that  moves 

freight  from  one  place  to  another  and  that  it  does  a  lot  of  things 
besides  air-conditioning. 

Question  and  Answer  Period 
Q:  /  have  a  question  for  Dick.  Morns.  First  of  all,  do  you  have  some- 

one who  IS  directly  charged  with  investor  relations  in  Carrier  and 
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does  that  person  report  to  you?  Second,  how  often  do  yov  meet 

with  investment  analysts  who  follow  your  stock.? 

Morris:  We  have  a  recently  appointed  vice  president  for  in- 

vestor relations  who  reports  to  the  chairnaan  and  chief  execu- 
tive officer  to  whom  I  also  report.  And  the  vice  president  for 

investor  relations  is  my  next-door  neightxir  m  the  office,  but 

that's  strictly  an  accident 
Previously,  this  function  was  performed  by  the  corporate 

secretary.  It  was  almost  a  full-time  job  for  him  m  addition  to 

being  secretary  Most  of  his  investor  relations  work  was  done  m 

handling  analysts,  but  he  was  almost  a  one-noan  band  who  had 

two  important  jobs  to  perform  with  one  assistant  Now.  it  ob- 
viously IS  going  to  be  improved  by  virtue  of  the  fact  that  the 

investor  relatons  rose  is  pinned  on  one  individual  full  time. 

As  to  your  second  question,  our  management  meets  with 

the  analysts  who  foltow  our  stock  on  an  average  of  once  every 

nnonth.  In  June,  we're  gomg  to  attempt  a  meetng  on  a  broader 

scale  that  will  last  from  ten-thirty  unti  four  o'clock,  including 

lurKheon.  I'm  not  organizing  it  I'm  just  trying  to  help  make  it 
work.  A  hundred  p>eople  will  be  invited  I  understand  this  has 

been  done  by  other  companies  rather  successfully 

Q:  Were  the  interviews  personal  interviews  or  were  they  cjuesvon- 

naires''  How  were  the  interviews  conducted  on  this  particular 

research^ 

McBain:  We  don't  as  I  say.  use  the  check-the-box  kind  of 
questionnaire  because  we  want  to  get  these  voluminous 

quotes  vi/here  we  can  really  hear  how  the  people  feel  We  use 

just  a  series  of  talk  points  and  generally  they're  done  in  personal 
interviews  It's  a  conversational  format  and  we  allow  the  analyst 

or  whoever  it  is  we're  interviewing  to  go  where  he  wants  to  go 

with  the  questions,  to  express  everything  that's  on  his  mind  It  is 

a  very  loosely  structured  kind  of  thing  because  we  don't  want 

to  prejudge  the  information  we're  gotng  to  get 
Q:  Did  you  talk  ]ust  with  analysts  or  did  you  also  speak  with 

porrfolK}  managers,  msvtuvonal  retail  brokers,  and  other  people  m 

the  financial  community^ 
HcBain:  Generally  we  speak  to  a  number  of  different  audi- 

ences For  today's  purposes,  we  spoke  only  with  analysts  vi/ho 
were  reasonably  familiar  with  the  company  because  we 

wanted  to  show  you  that  even  though  you  think  you're  talking 
to  them  and  even  though  you  think  you  krx)w  what  they  say 

and  even  though  they're  your  friends,  and  so  forth,  it's  surpris- 
ing what  your  fnends  say  about  you 

In  nnore  elaborate  surveys  we  sort  out  each  of  those  audi- 
ences and  interview  them  separately 

Moiib.  I  could  interrupt  if  I  might  and  say  that  we  did  this  first 

survey  with  forty-three  analysts,  as  they  were  called  by  the  re- 
searchers from  N.W  Ayer  &  Co..  our  advertising  agency  but 

they  used  the  term  "analysts"  m  a  broad  rather  than  a  specific 
sense  So  they  did  talk  to  nnoney  managers,  portfolio  managers, 

trxjst  officers,  as  well  as  secunty  analysts  per  se.  and  came  up 

with  very  much  the  same  conclusions  that  Bnan  did 

Q:  Dick,  what  percentage  of  Carrier's  business  is  industrial  and 

mapr  because  the  word  'housing'  kept  coming  up.  and  that's  one 
question  The  second  question  s  from  Mr  McBoin's  interviews  with 

these  'analysts. '  On  a  scale  of  one  to  ten,  how  wouW  you  rote  their 

capabilives^ 
Morris:  How  many  did  you  talk  to.  twenty? 
McBain:  No.  I  talked  to  six. 

ris:  Oh.  we  gave  you  twenty  to  choose  from. 

McBain:  How  would  we  rate  their  ability  as  analysts  in  analyz- 
ing the  Carner  Corporation?  I  think  on  a  scale  of  one  to  ten, 

you'd  have  to  say  nme.  because  they  are  analysts  that  Carrier  is 

quite  close  to.  And  they  get  all  Carrier's  information  and  they 
have  attended  any  number  of  meetngs  with  the  company 

Navarro:  I  would  like  to  suggest  that  that  introduces  a  very 

interesting  point  to  me.  What  are  analysts  like?  How  capable 

are  they'  What  makes  them  tick'  I'd  like  to  say  very  briefly  that  I 
am  a  member  of  another  misperceived  organization.  W.  R. 

Grace  &  Co.  Many  people,  some  here  perhaps,  think  that 

we're  a  shipping  line.  I  often  take  a  group  and  ask.  well,  how 
many  ships  do  we  own?  Ten?  Twenty?  Thirty?  And  almost  in- 

evitably because  they  want  to  be  nice  to  me.  they  say  the 

higher  figure.  The  fact  is.  we  don't  own  a  single  one.  We  sold 
the  damned  thing  to  the  Greeks  ten  years  ago. 

But  I  had  thirty  analysts,  not  six,  up  m  an  airplane.  A  totally 
captive  audience  of  chemical  analysts.  They  could  hardly  refuse. 

So  I  put  them  through  a  survey  and  you  know,  they  had  to  do 

something  about  it  So  they  did.  I  won't  go  into  all  the  details,  tt 
was  interesting.  They  did  comment  on  the  vanous  publicatons 

and  I  certainly  will  not  go  into  that  here.  Although  it  was  flatter- 

ing to  all  of  them. 
But  I  was  struck  by  one  thing  They  said  that  they  did  not 

read  our  ads.  then  they  proceeded  to  tell  me  what  was  wrong 

with  the  ads  Literally  You  know,  tcxj  much  of  this,  not  enough 

of  that  Told  me  what  other  ads  they  thought  were  very  good.  I 

also  have  that  list  which  should  be  of  interest  to  nnany  people. 

Anyviay.  there  were  only  thirty  but  they  were  specialists  and  I 

came  out  of  it  confused  and  I  don't  know  how  you  run  your 

workshops.  I've  never  been  here'before.  but  would  very  much 
like  to  hear  how  you  perceive  the  analysts,  what  makes  them 

tick.  Are  they  senous'  How  do  they  do  their  work?  Do  they 
really  not  read  the  ads  or  is  it  a  matter  of  being  unprestigious  to 
be  influenced  by  an  ad? 

Q:  What  percentage  of  your  business  is  indusUial  m  nature  rather 
than  the  housing  nnrket? 

Morris:  I  just  happen  to  have  the  figures  here.  We  break  down 
into  three  categones.  This  is  the  I  OK  approach.  Some  analysts 
think  It  can  be  broken  down  a  little  bit  more. 

We  were  into  the  billion  dollar  club  m  sales  in  1 976.  fiscal 

year  ending  October  3 1 .  Of  our  total  sales,  air-conditioning  and 

related  products  were  80  percent  Now  air-conditonmg  and 
related  products  means  heating,  and  cooling,  and  humidifying; 

air  cleaning  and  air  handling;  and  parts  and  service.  Especially 

heating  and  cooling.  Maybe  "climate  control"  is  the  term,  repre- 
senting 80  percent  of  volume.  Industrial  machinery,  which  con- 

sists alrrvDst  entirely  of  the  Elliott  Division  making  heavy  rotating 

machinery  which  I  alluded  to  earlier  v*^as  1 6  percent  on  sales  of 

$187  million.  And  "all  other'  about  4  percent  electronics,  waste 
recovery  the  Dempster- Dumpster  Division  m  Knoxville,  etc. 

Always  thought  that  was  a  great  name.  It's  too  bad  that  people 

don't  get  It  right  The  fact  is  that  the  Dempster  family  which 
founded  the  company  is  sometmes  called  the  Dumpsters,  but 

I'm  not  sure  they  appreciate  it 

So,  that's  sales.  As  to  earnings,  the  analyst  who  gave  that 
split  of  15  percent  and  75  percent  for  Elliott — sales  vs. 

earnings — was  not  too  far  off  in  76.  Earnings  were  33.8  per- 

cent for  the  large  category  of  sales — air-conditioning  and  re- 
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lated  products — and  65.6  percent  in  heavy  rotating  machinery 

or  heavy  nnachinery  So  we  don't  ignore  that  division,  as  one 
analyst  was  quoted  as  saying.  If  we  do,  maybe  we  ought  to  ig- 

nore everybody  eJse,  because  Elliott  had  16  percent  of  total 

sales  and  made  a  65.6  percent  contribution  to  profits. 

Q:  What  is  the  breakdown  on  the  air-conditioning  side  of  the  busi- 

ness, that  IS.  industrial  air-conditioning  vis-a-vis  housing  air- 
conditioning. 

Morris:  I  don't  have  those  figures,  but  I  would  say  generally 

air-conditioning  is  80  percent  of  corporate  sales.  Let's  take  the 
80  percent  as  100. 1  would  say  that  residential  constitutes  about 

half  of  that,  maybe  a  little  bit  more.  But  residential,  again,  goes 

back  to  meaning  something  besides  housing  starts,  which  con- 
stitute a  small  percentage  of  the  original  100  percent. 

Q:  Where  do  you  go  from  here,  Mr  Morris?  Are  you  encouraged 

enough  to  use  the  interview  technique  with  other  groups  important 

to  you.  besides  financial? 

Morris:  I  have  no  inhibitions  about  it.  But  I'm  in  that  business. 
Sometimes  you  have  to  persuade  others  to  go  along  with  you. 

But  I  think  we  are  becoming  much  more  uninhibited  about  talk- 
ing about  what  we  do  and  how  much  of  it  is  in  one  area  and 

how  much  in  another  and  where  the  profits  lie. 

But  in  defense  not  so  much  of  Carner  but  of  the  fellows 

whom  Brian  called  on  the  telephone,  they  just  answered  the 

phone.  He  said,  I  want  to  ask  you  some  questions  about  Car- 
rier And  they  said,  oh  yeah.  Carrier  is  one  of  the  companies  I 

keep  track  of.  So  he  fired  away  ten  questions.  They  didn't  have 
the  Carrier  annual  report  handy  so  they  could  get  the  figures 

and  they  hadn't  read  any  advertising  from  the  corporate  level 

because  we  hadn't  done  any  at  that  point.  Except  in  the  Wall 
Street  journal  on  a  one-shot  basis,  where  the  headline  read, 

"With  housing  starts  so  low,  how  come  Carrier's  earnings  are 

up  169  percent  over  last  year?" 
So  that's  the  question  we're  attempting  to  answer  in  a 

much  broader  campaign.  From  here  on,  I'd  just  like  to  see  it 
continue  because  we  have  an  additional  problem,  as  do  some 

others,  in  the  sense  that  our  corporate  name  is  the  same  as  that 

of  our  largest  operating  division.  Thus,  Carrier  Corporation  is 

apt  to  become  synonymous  with  the  brand  name  Carner  It 

turns  out  that  there  are  four  brand  names  in  the  air- 

conditioning  end  of  the  business  as  far  as  our  company  is  con- 
cerned. There  is  Bryant,  which  is  an  old  line  heating  company 

and  now  air-conditioning  also.  Then  there  are  Payne,  and  Day 

&  Night.  So  these  are  the  BOP's  — Buick,  Oldsmobile, 
Pontiacs — of  our  air-conditioning  business. 

Navarro:  We  have  time  for  one  more  question.  So,  I'll  ask  it  How 
did  top  management  your  top  management  react  to  these  inter- 

views? Did  they  take  them  seriously?  Did  they  challenge  the 

analysts?  Have  you  shown  it  to  them? 

Morris:  Oh,  indeed  they  took  them  senously  As  a  matter  of 

fact,  Ayen  which  did  the  interviews  before  we  made  a  decision 

to  use  advertising  as  a  means  to  an  end,  made  a  presentation  to 

us  and  we  filled  a  room  with  probably  twenty  seats  at  the  table. 

One  of  the  executives  of  N.W.  Ayer  said  he'd  never  made  a 
presentation  to  so  many  people  with  such  titles.  And  I  think  the 

reason  for  that  was  that  the  corporation  management  is  very 

reluctant  to  embark  on  something  of  this  kind  without  getting 

the  operating  executives  into  it  and  having  them  go  along  be- 

cause they're  going  to  pay  the  freight  in  the  end. 
So  we  told  them  what  we  found  out  Nobody  was  terribly 

surprised.  The  divisions  said,  let's  go!  Someone  said  that  Elliott 
has  been  ignored.  Elliott  has  not  been  advertised  in  the  con- 

sumer media  because  it  sells  to  a  very  specialized  trade.  I  doubt 

if  there's  one  person  other  than  some  of  our  competitors  in  the 
room  who  ever  heard  of  the  company  But  the  Elliott  people 

were  delighted  because  the  corporate  campaign  is  using  each 

of  the  divisional  names,  whether  it  be  Spectrol,  which  is  an  elec- 
tronics company  or  Dempster  or  Elliott  or  Bryant  or  Day  & 

Night  or  whatever  as  a  flag  and  then  coming  in  with  the  basic 

corporate  message  at  the  end.  So  they're  getting  some  com- 
mercial identification  and  some  commercial  advantage  out  of 

the  advertising. 
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International  Trade:  What's  Ahead  for  Multinational  Corporations 
Ambassador  William  N.  Walker 

U.S.  DelegaWn  to  the  Multjlateral  Trade  Negotiatjons 

I'm  going  to  speak  tonight  about  the  field  of  international 
econonmc  policy  This  is  a  subject  that  I  think  is  appropriate  for 

this  group  to  deal  with  because  it  is  so  central,  so  important  and 

because  it  is  a  subject  which  you.  as  corporate  communicators, 

are  going  to  have  to  become  more  familiar  with. 

It  IS  important  for  a  couple  of  reasons  Intnnsically  it  is  im- 
portant because  mternatonal  economic  issues  are  increasingly 

overshadowing  the  kinds  of  traditional  geopolitical  and  national 

secunty  issues  that  have  dominated  Amencan  foreign  policy 

and  the  foreign  policy  of  other  natons  during  the  postwar 
penod.  One  has  only  to  look,  for  example,  at  the  continent 

where  I  now  live.  Western  Europe,  and  at  the  governments  in 

virtually  all  those  countries,  where  the  party  in  power  and  the 
President  or  the  Chancellor  or  the  Prime  Minister  as  the  case 

may  be.  is  governing  with  a  coalition  whose  fragility  is  caused  m 

large  part  by  the  fissures,  the  strains  withm  the  society  that  have 

been  brought  about  by  the  economic  tumult  of  the  past  five  or 
SIX  years 

In  addition,  of  course,  the  new  President  is  heading  for  his 

first  Economic  Summit  in  London,  at  Downing  Street  on  the 

7th  and  8th  of  May  where  he  will  meet  with  the  chiefs  of  gov- 
ernment of  SIX  other  nations  and  the  European  Communities 

Central  to  the  talks  which  they  will  have,  and  the  unifying  theme 

of  their  discussion,  will  be  problems  of  lnternatlor^al  economic 

policy  and  how  the  industnalized  nations  of  the  world  can  bet- 
ter harmonize  their  policies  in  order  to  bring  about  improved 

conditions.  So  it's  important  for  its  own  sake  and.  therefore,  it  is 
a  subject  you  will  all  have  to  pay  attention  to. 

It's  also  a  good  time  to  talk  about  it  because  the  Carter 
Administration  is  in  the  process  of  formulatng  its  policies,  de- 

ciding what  it's  going  to  do  and  how  it's  going  to  approach  the 
family  of  issues  that  are  involved  with  international  economics 

The  Administration  has  not  finished  naming  the  individuals  who 

will  make  up  its  top  economic  team.  I  haven't  been  replaced 

yet  among  others,  but  I  will  be  soon.  I've  met  with  Bob  Strauss, 
incidentally  whom  the  President  named  as  a  special  trade  rep- 

resentative last  week. 

Strauss  is  the  former  chairman  of  the  Democratic  National 

Committee;  he  is  a  clean  page  as  far  as  trade  polic/  is  con- 
cerned, but  he  IS  a  man  of  stature,  influence,  and  importance 

and  his  appointment  as  special  trade  representative  by  Presi- 
dent Carter  has  to  be  a  signal  to  the  United  States  and  the  rest 

of  the  world  that  the  U.S.  is  concerned  about  and  interested  m . 

international  trade  and  is  going  to  deal  with  it  m  an  important 
way  in  this  Administration  as  m  the  last. 

So,  as  the  new  team  gets  itself  together  it's  a  good  time  for 
those  of  you  who  may  not  have  been  following  all  the  trials  and 

tribulations  of  international  economic  policy  to  get  on  board 
and  follow  the  new  Administration  as  it  decides  what  to  do. 

My  remarks  tonight  will  deal  with  four  separate  but  related 

subjects.  I  want  to  talk  to  you  first  about  the  multilateral  trade 

negotiations  in  Geneva,  where  I  am  the  U.S.  negotiator,  be- 
cause I  suspect  a  few  of  you  may  not  have  hung  on  every  word 

of  the  talks. 

I  also  want  to  suggest  some  broader  considerations  of  the 

long-range  impact  and  importance  of  these  negotiations  and 
what  they  signify  for  the  next  couple  of  decades  in  international 

economic  relationships.  I  want  to  say  just  a  word  about  allega- 
tions of  Amencan  protectionism.  And  finally  I  want  to  talk  a 

little  bit  about  the  structure  of  trade  between  the  United  States 

and  Europe,  which  I  think  is  badly  misunderstood  and  which  I 
think  could  create  senous  difficulties  that  we  should  seek  to head  off   

,  ,  .  It's  a  good  tjme  for  those  of  you  who  may  not 
have  been  following  all  the  tnals  and  tnbulations  of 
international  economic  policy  to  get  on  board  .  .  . 

First,  the  multilateral  trade  negotiations.  What  are  they? 

This  IS  the  seventh  round  of  major  international  negotiations 

that  have  taken  place  sirKe  the  end  of  World  War  II  aimed  at 

reducing  tariffs  and  nontanff  barriers  to  trade — or  stated  the 

other  way  at  liberalizing  world  trade.  It  is  the  largest  commer- 

cial negotiation  ever  undertaken,  involving  ninety-six  nations. 
Tanffs  are  stil  an  impx^rtant  impediment  to  world  trade. 

Dunng  the  Kennedy  Round,  which  took  place  between  1 963 
and  1 967  and  was  the  last  major  international  trade  negotiaton 

before  this  one.  tanffs  in  industnalized  nations  were  reduced  by 

an  average  of  about  35  percent  so  that  today  the  average  tariff 

level  (that's  the  average  now — you  can  drown  in  an  average 
stream,  as  you  all  know)  the  average  tariff  level  m  the  European 

Community  and  the  United  States  is  about  9  percent  It's  a  little 
bit  higher  in  Canada  and  higher  still  in  Japan.  You  might  be  in- 

terested to  know  that  Mike  Blumenthal.  the  new  Secretary  of 

the  Treasury  had  my  job  in  the  Kennedy  Round.  He  was  our 

chief  negotiator  there.  He  did  a  first-rate  piece  of  work,  I  might 

say 

Tanffs  have  become  less  important  because  they've  gotten 
lower  although  there  are  still  some  senous  impediments.  Tariffs 

are  also  less  impo.tant  because  we've  moved  to  a  floating  ex- 
change rate  where  swings  in  the  value  of  currencies  can  be  so 

significant  as  to  dwarf,  in  terms  of  a  barner  the  impact  of  a  tanfF. 

Nonetheless,  we  are  seeking  further  major  reductions  in 
tanffs  in  this  round,  in  no  small  part  because  there  will  be  no 
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tariff  barriers  to  trade  within  all  of  Western  Europe  as  of  the 

first  of  July  1977.  All  industrial  trade  will  be  free  among  the 
countries  of  Western  Europe.  But  there  are  external  European 

tariffs  against  the  United  States.  So  one  of  the  things  we  are 

seeking  to  negotiate  in  this  round  is  a  reciprocal  reduction  in 

tariff  barriers  vis-a-vis  the  Europeans  in  order  to  reduce  the 

level  of  what  amounts  to  discrimination  against  American  im- 
ports into  Europe.    

...  the  field  of  government  procurement 
represents  a  growing  market  as  governments 
become  more  interventionist  and  larger  buyers. 

But  tariffs  are  not  the  central  theme  of  this  negotiation,  un- 
like previous  rounds.  We  are  now  for  the  first  time  seeking  to 

address  what  are  called  nontanff  barriers  to  trade.  These  in- 

clude various  kinds  of  impediments  which  governments  can 

impose  upon  the  shipment  of  imported  goods  into  their  mar- 
ket, under  policies  which  heretofore  have  been  considered  and 

treated  as  matters  of  domestic  sovereign  interest  and  not  the 

sort  of  thing  that  is  the  subject  of  international  negotiation,  de- 
spite the  fact  that  these  domestic  policies  have  international 

consequences. 

I  want  to  tick  off  very  briefly  the  things  we're  dealing  with 
so  that  you  have  some  idea  of  the  diversity  of  what  is  involved. 

We're  dealing  with  a  standards  code,  an  effort  to  create  an 
international  set  of  procedures  governing  the  way  in  .which 

standards  are  established.  This  would  include  health,  environ- 

mental, safety  and  performance  standards.  Standards  can  be 

barriers  to  trade:  they  can  artificially  eliminate  the  products  of 

your  company  abroad  or  the  products  of  a  foreign  company 

coming  into  this  country  because  of  a  requirement  that  may 

have  a  perfectly  justifiable  motivaton  but  adverse  international 

consequences. 

Our  effort  in  this  undertaking  is  to  establish  a  procedure 
that  would  favor  internationalization  of  standards.  This  would 

force  standard-setting  bodies  here  and  abroad  to  take  into 
account  the  international  trade  consequences  of  adopting  a 

particular  standard. 

Second,  the  field  of  government  procurement  represents 

a  growing  market  as  governments  become  more  interven- 
tionist and  larger  buyers. 

We  believe  we  can  compete  effectively  in  government 

procurement  on  such  things  as  telecommunication,  power 

generating  equipment,  computers,  and  a  number  of  other  ex- 
port Items.  In  part  we  are  now  barred  from  doing  this  because 

foreign  governments  have  a  very  shadowy  and  very  un- 

clear—  but  very  effective  —  buy-national  bias  in  their  pro- 
curement policy  ^ 

The  United  States  has  the  buy-American  act  and  we  are 
yery  clear  about  discriminating  in  favor  of  domestic  suppliers 

within  specific  limitations.  We  also  have  elaborate  procedural 

regulations  that  determine  the  way  in  which  offers  are  made 

public,  competitive  bids  are  awarded,  bidding  results  made 

public,  and  so  on.  That's  not  true  overseas  and  so  we  are  seek- 
ing to  open  this  market  up  by  establishing  an  international  code 

that  will  make  government  procurement  subject  to  interna- 
tional competition. 

We're  also  dealing  with  the  subject  of  customs  valuation, 

what  the  r\jles  are  for  valuing  goods  that  come  across  national 

borders.  We're  dealing  with  the  subject  of  subsidies  and  the 
enormous  variety  of  ways  in  which  governments  can  artifically 

assist  their  exporters  to  enter  our  markets  and  vice  versa.  And 

we're  dealing  with  the  subject  of  quantitative  restrictions  and 
licensing  texts. 

We're  also  dealing  with  the  question  of  staictural  reform  of 
the  institutions  under  which  international  trade  is  regulated  and 

has  been  conducted  for  nearly  thirty  years,  particularly  GATT 

the  General  Agreement  on  Tariffs  and  Trade.  Both  mechanical 

issues,  as  to  how  governments  can  consult  better  with  one 

another  and  broader  policy  reforms  are  being  addressed.  This 

includes  such  questions  as  what  is  the  proper  role  of  the  inter- 

national trading  system  vis-a-vis  the  needs  of  the  developing 
countries  and  how  better  to  accommodate  east-west  trade 

which  was  not  contemplated  thirty  years  ago  when  the  rules 

were  written,  but  which  is  growing  and  will  continue  to  grow. 

So  we  have  this  enormous  agenda  of  a  dozen  or  so  differ- 
ent substantive  negotiations  all  going  on  under  the  umbrella  of 

the  multilateral  trade  negotiations,  with  all  these  ninety-six 
nations. 

It  becomes  a  rather  complicated  three  dimensional  kind  of 

chess  game.  It's  no  wonder  that  there's  not  been  substantially 
more  progress.  We  really  began  negotiations  in  early  1975.  The 

groundwork  has  been  laid  and  we're  waiting  for  the  policy  de- 
cisions to  be  made  by  the  political  leaders.  One  of  the  out- 
comes that  you  should  look  for  from  the  Economic  Summit  at 

Downing  Street  is  an  announcement  dealing  with  the  subject  of 

these  negotiations,  what  kind  of  timetable  and  what  kind  of 

priority  the  governments  involved  are  prepared  to  assign  the 

negotiations  and  the  extent  to  which  they're  prepared  to  take 
the  hard  political  decisions,  to  make  the  concessions  that  are 
called  for 

Now,  what  IS  important  about  these  negotiations  is  not  just 

the  specific  elements  that  are  involved,  some  of  which  will  have 

a  direct  bearing  upon  the  ability  of  your  company  to  compete 

overseas  and  the  ability  of  your  company  to  defend  itself 

against  overseas  competition.  What  is  more  important  is  the 

role  which  the  MTN  is  going  to  play  in  laying  the  foundation  for 

the  conduct  of  world  trade  in  the  1 980's  and  the  1 990's. 

It  becomes  a  rather  complicated  three 

dimensional  kind  of  chess  game.  It's  no  wonder 
that  there's  not  been  substantially  more  progress. 

Paradoxically  as  the  reality  of  economic  interdependence 

becomes  more  substantial  and  more  readily  apparent,  differing 

national  responses  to  economic  conditions  seem  to  create 

more  conflicts;  so  that  even  as  we  come  closer  together;  we  are 

more  likely  to  get  into  conflict.  One  sees  an  example  of  this  in  a 

talk  I  had  with  a  chap  in  the  audience  from  the  Ericsson  Com- 

pany: The  French  government  is  engaged  in  a  major  procure- 
ment to  improve  their  telephone  system.  They  want  to  spend 

about  $25  billion  over  the  next  eight  to  ten  years  to  upgrade 

their  equipment.  But  the  French  government  took  the  position 

that  Ericsson,  a  Swedish  electronics  company  and  ITT  had  to 
sell  out  their  French  subsidiaries  to  French  interests  in  order  to 

be  able  to  compete  successfully  for  a  chunk  of  this  telecom- 
munications business. 
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There  are  legions  of  other  examples  of  how  European  or 

Japanese  mtervenUomsm — which  is  far  more  extensive  than  it 

IS  in  the  United  States — is  going  to  involve  those  governments 

tn  taking  an  active  part  m  trade  decisions  that  will  affect  our  pri- 

vate interests  And  that  is  a  sure-fire  formula  for  conflict  It's  not 
fair,  we  say.  to  force  pnvate  American  companies  to  compete 

against  public  treasunes  Pnvate  capital  shouldn't  have  to  com- 
pete against  the  public  purse  What  is  needed  is  a  series  of  new 

mechanisms,  international  mstitutons  that  don't  now  exist  to 
provide  a  way  for  governments  to  talk  about  these  problems 

and  to  go  about — if  not  solving  them — at  least  minimizing  the 
adverse  consequences  that  could  result 

.  .  .  the  fact  of  the  matter  of  which  very  few 

Amencans  are  aware,  is  that  we  have  a  whopping 

trade  surplus  with  the  European  Community 

We  in  the  West  have  an  enormous  secunty  stake  in  ensur- 

ing that  economic  conflicts  between  us.  which  are  inevitable 
and  the  result  of  healthy  competition,  are  resolved  m  a  way 

which  IS  not  destabilizing  and  which  doesn't  weaken  us  vis-a-vis 
Eastern  Europe  and  the  Soviet  Union. 

And  so  this  negotiation  is  important  because  it  is  laying  the 

grourxJwork.  in  some  of  the  nontanff  barrier  agreements  that 

I've  talked  about  for  the  shape  of  comnr^raal  diplonnacy  in  the 
decades  ahead. 

I  want  to  say  a  word  or  two  about  U.S.-European  trade 

because,  as  I  mentioned,  there  are  misconceptions  on  the  sub- 

ject It  IS  widely  believed  that  entry  to  the  United  States  market 

for  goods  manufactured  in  Europe  is  a  privilege  to  be  conferred 

by  the  U.S.  only  grudgingly  and  only  by  exacting  substantial 
costs  from  the  Europeans 

However  the  faa  of  the  nnatter  of  which  very  few  Amen- 
cans are  aware,  is  that  we  have  a  whopping  trade  surplus  with 

the  European  Community. 

In  fact  we  have  had  a  trade  surplus  with  the  European 

Community  in  nearly  every  year  since  its  founding  in  I9S8. 

In  1975  we  had  a  $7  billion  trade  surplus  overall  in  the  Uni- 

ted States  We  had  a  $5  2  billion  trade  surplus  with  the  Euro- 
pean Community  that  year  Last  year  we  ran  a  very  substantial 

trade  defiai.  $15  billion  overall  (m  large  part  accounted  for  by 

increased  imports  of  petroleum)  But  even  though  we  shifted 

to  deficit  from  surplus,  cxjr  surplus  with  the  Community  grew 

to  nr>ore  than  $6  billion.  And  it's  going  to  be  big  again  this  year 
Now  that s  all  fine  and  its  an  economic  plus  for  the  United 

States.  But  it  does  pose  the  problem  of  the  Europeans  feeling, 
as  they  now  feel  with  respect  to  their  trade  deficit  with  the 

Japanese,  that  they're  being  taken  advantage  of  by  the  U.S. 
Even  if  we  can  compete  better  even  if  we  re  nrvDre  efficient 

they  may  feel  the  imbalance  between  the  United  States  and  the 

EEC  IS  so  substantial  as  to  require  some  additional  concessions 

on  our  part  which  we're  not  going  to  want  to  make.  That's  a 
danger  point  I  would  flag  for  you 

Finally  |ust  let  me  say  that  as  the  United  States  confronts 

the  end  of  the  1 970's  and  as  it  looks  to  the  longer  trends,  we 
have  a  substantial  competitive  advantage  m  dealing  overseas 

and  we  ought  not  to  be  defensive  The  United  States  has  con- 
trolled its  rate  of  inflation  better  than  most  other  countnes  ex- 

cept West  Germany  We  have  also  controlled  our  rate  of  unit 

labor  cost  increase  better  And  third,  the  dollar  is  more  com- 

petitive than  It  was  a  few  years  ago.  All  three  of  these  elements 

make  us  more  competitive  than  we  were  and  give  us  the  op- 

portunity to  face  the  future  with  great  confidence  in  our 

economic  strength  and  our  ability  to  compete.  This  will  re- 
create. I  think,  the  era  of  the  successful  Yankee  trader 

Question  and  Answer  Period 
Q:  Mr.  Walker,  can  you  lell  me  how  you  appraise  the  effect  of  Mr. 

Carter's  human  rights  policy  on  our  international  business  in  the 

future? A:  To  be  perfectly  candid,  it's  much  too  early  to  tell.  The  subject 
of  human  nghts  has  not  been  raised  in  the  trade  field.  I  rather 

doubt  that  it  will  be,  although  its  conceivable.  There  is  likely  to 

be  some  rub-off  m  the  trade  field  of  the  decision  by  several 

Latin- American  nations  to  renounce  military  credits  under  their 

agreements  with  the  United  States.  But  certainly  on  the  basis  of 

what  has  been  said  so  far  and  the  reactions  that  have  been  re- 

ceived so  far.  I  don't  see  any  rub-off  yet  It's  much  too  early  to 
cast  any  judgment 

Q:  What  about  Cuba?  The  quesvon  of  human  rights. 

A:  The  Ford  Administration  had  gone  quite  a  way  toward 

seeking  a  normalization  of  relatons  with  Cuba  unti  late  1 975 

and  the  involvement  of  Cuban  troops  m  Angola.  There  is  every 

reason  to  believe,  based  upon  published  reports,  that  the  Car- 
ter Administration  is  moving  in  that  direction  as  well,  although 

President  Carter  is  insisting  that  a  more  acceptable  Cuban  at- 
titude on  human  nghts  be  made  part  of  it 

Q:  You  omitted  the  remarks  on  protectionism  in  the  first  part  of 

your  speech.  I'd  like  to  ask  you  to  come  back  to  it  and  explain  it  it  ■ 
was  almost  assumed  m  your  speech  that  everybody  would  b//nd/y 

support  trade- which  sounds  good  but  someDmes  gives  us  the  feel- 

ing that  we're  being  hcjd.  I  can  think  of  Italian  shoes  or  Sony  televi- 
sion or  whatever  it  is  and  I  wonder  whether  short  term  or  medium 

term  this  is  in  the  best  interest  of  companies  represented  here 
tonight 

A:  ni  insert  now  that  section  of  my  remarks  that  I  skipped  over 

I'll  keep  It  short  though. 

The  subject  of  Amencan  protectionism  has  a  variety  of 
elements.  On  the  one  hand,  and  at  one  level,  we  have  the  very 

obvious  desire  to  reduce  bamers.  increase  economic  efficiency 

avoid  resort  to  "beggar  thy  neighbor "  policies  like  those  of  the 
I930's  that  led  to  the  breakdown,  the  collapse  of  the  economic 

system,  and  in  turn  brought  about  World  War  II.  There's  a  uni- versal determination,  a  universal  conviction  that  we  must  avoid 

that  And  in  the  face  of  the  very  senous  cnsis  of  the  mid- 1 970's. 
the  so-called  trade  pledge  taken  by  the  major  industrialized  na- 

tions to  avoid  restrictive  trade  artions  has  avoided  that  Protec- 
tionism in  this  traditior^al  sense  is  still  important  Being  against 

protectonism  and  for  liberal  trade,  over  the  longer  term  and  in 

a  general  sense,  has  been  the  policy  of  the  U.S.  and  is  in  our interest 

Yet  at  the  same  time,  there  are  undeniably  specific  indus- 

trial expenences  that  force  one  to  confront  the  trade-off  be- 
tween the  adverse  employment  effects  of  increased  imports 

on  the  one  hand  and  the  wery  general  benefit  of  liberal  trade  on 

the  other  hand.  One  must  then  ask — as  you  put  it — are  we 
being  had?  The  President  now  confronts  four  major  requests 

for  protectee  action  for  the  footware  industry,  for  the  sugar 

industry  for  the  television  industry  all  of  which  have  decisions 
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rendered  by  the  International  Trade  Commission,  and  by  the 

specialty  steel  industry,  where  quotas  are  now  in  effect.  The  re- 

ports assert  that  these  industries  have  been  injured  by  in- 
creased imports,  that  there  has  been  unemployment  caused  by 

increased  imports,  and  that  the  reaction  ought  to  be  either  to 

increase  tariffs  or  to  impose  very  stiff  quotas. 

It's  a  very  tough  trade-off.  In  the  case  of  television,  the 
Japanese  have  clearly  targeted  upon  an  industry  and  a  market 

and  have  had  substantial  impact.  Yet  what's  the  answer?  Ray 
Scherer  is  sitting  over  here  representing  RCA  Corporation.  As 

you  saw  in  the  paper  today  RCA  is  the  only  one  among  the 

major  TV  companies  to  vote  against  the  recommendation  of 

the  rest  of  the  television  manufacturing  industry  to  ask  Presi- 
dent Carter  to  impose  the  remedies  suggested  by  the  Trade 

Commission. 

The  question  of  whether  government  should  support  this 

or  that  industry  presents  very,  very  tough  specific  trade-off 

problems.  And  so  that's  another  level  of  the  issue. 
A  third  level  is  one  suggesting  that  the  whole  notion  of 

"protectionism,"  in  its  traditional  sense,  has  become  irrelevant  in 
the  kind  of  environment  in  which  we  have  major  investments 

by  nations  in  industries  that  are  so  critical  and  so  central  to  the 

economics,  the  national  security  indeed  to  the  whole  system  of 

the  society  that  it  is  implausible  that  governments  would  per- 
mit them  to  be  badly  hurt  by  foreign  competition.  I  speak,  for 

example,  of  the  steel  industry  or  the  shipbuilding  industry  My 

colleague  from  Japan  and  I  were  talking  earlier  about  those 

two.  These  industries  are  so  important  that  no  government  can 

permit  them  to  be  severely  affected  or  seriously  damaged. 

So,  what  IS  protectionism  or  what  is  liberal  trade  in  that 

kind  of  environment?  Again  it  comes  back  to  the  point  I  tried  to 

make  earlier:  as  we  become  more  economically  interdepen- 
dent, our  responses  to  the  kinds  of  economic  pressures  that 

we  confront  will  lead  paradoxically  to  more  conflict.  Therefore 

we  need  international  institutions  that  will  give  us  the  opportun- 

ity to  talk  together  and  find  even  some  imperfect  way  of  resolv- 

ing conflicts  among  industries  that  are  so  important  that  no  na- 
tion can  sacrifice  them  on  the  basis  of  comparative  advantage 

to  some  other  nation. 

Q:  What  about  the  multinational  corporation  that  really 

maximizes  profits  by  switching  production  faalitjes  among  coun- 
tries. How  does  your  discussion  impinge  on  that  reality? 

A:  The  multinational  corporation  is  under  assault  virtually 

everywhere.  Yet  it  is  recognized — in  trade  circles  at  least — as 

being  an  extraordinarily  effective  and  efficient  allocator  of  re- 

sources. The  question  is  the  extent  to  which  the  U.S.,  as  a  de- 
veloped nation  and  the  home  of  many  multinationals  (although 

not  anyv^here  near  as  many  as  Western  Europe),  is  prepared  to 

impose  constraints  upon  the  way  in  which  our  corporations 

operate  overseas  on  the  one  hand,  and  the  extent  to  which  the 

nations  in  which  these  companies  operate — particularly  the 

less  developed  nations — are  prepared  to  permit  them  to  op- 
erate. 

There  is  a  perverse  attitude  among  the  developing  nations 

that  limits  investment  in  the  kind  of  plant  and  equipment  and 

efficient  operations  that  will  lead  to  employment,  which  will,  in 

turn,  lead  to  a  process  by  which  poverty  can  be  alleviated,  edu- 
caton  provided,  and  growth  prospects  enhanced.  The  missing 

element  in  the  developing  country's  demands  for  new  interna- 

tional economic  order  and  a  transfer  of  wealth  from  rich  to 

poor  IS  the  element  of  investment.  That,  along  with  the  ele- 
ment of  stability  will  draw  funds  from  the  developed  world  to 

create  the  industries  that  can  provide  an  environment  fostering 

growth  and  efficiency 
There  is  no  easy  answer  There  is  a  process  that  is  going  to 

go  forward.  Developing  countries  have  seized  upon  a  couple 
of  issues  in  the  economic  field  as  the  device  by  which  they  are 

carrying  forward  their  political  struggle  for  increased  transfer  of 
wealth  from  the  developed  countries. 

The  language  may  be  economics  but  the  struggle  is  political 

and  we  ought  to  recognize  it  and  treat  it  as  such.  That  being 

said,  therefore,  one  ought  not  to  expect  that  economic  logic 
will  dominate  the  discussions  that  take  place. 

Q:  Would  you  care  to  comment  on  the  economic  ramifications  of 

the  Concorde  dispute  between  Great  Britain  and  the  United 

States? 

A:  I've  been  asked  about  the  Concorde  when  speaking  before 
some  French  audiences,  which  is  some  sort  of  fun. 

I've  used  this  response.  Let's  suppose  that  the  French  Par- 
liament in  1970  had  a  very  bitter  and  divisive  debate  in  which, 

by  a  slender  majority,  the  French  decided  against  building  the 

supersonic  aircraft  because  of  its  cost,  because  of  its  inefficiency 

and  because  of  its  environmental  problems.  It  just  decided 

against  it.  But  the  bloody  Americans,  you  know,  hardheaded, 

uncouth,  uncultured  Americans,  they  went  ahead  and  they  de- 
veloped this  damned  aircraft.  After  they  finally  built  it  they 

found  It  made  a  lot  of  noise,  and  it  had  lots  of  problems,  but  still 
the  Americans  came  around  to  the  French  in  Pans  and  said, 

"We  want  to  land  this  bird  at  Charles  DeGaulle  Airport." 
And  what  do  you  suppose  is  the  answer  the  French  would 

have  given  us? 
But  make  no  mistake  about  it.  The  French  view  the  deci- 

sion on  the  Concorde  as  having  nothing  whatever  to  do  with 

our  particular  cultural  values  or  with  our  environmental  sen- 
sitivities. They  see  that  for  years  they  have  been  buying  Boeing 

aircraft,  McDonnell-Douglas  aircraft,  or  Lockheed  aircraft  (98 

percent  of  the  world's  commercial  aircraft  are  U.S.  made). 
Now  the  French  and  British  have  developed  an  aircraft  that  has 

something  that  ours  do  not  and  our  refusal  to  permit  landing 

rights  to  the  Concorde  is  viewed  as  nothing  but  a  device  to  pro- 
tect American  industry  against  foreign  competition. 

Q:  Have  you  tried  to  second-guess  how  President  Carter  /s  going 
to  resolve  these  trade  dilemmas  on  shoes,  sugar  television,  and  so 

on,  in  light  of  the  conflicUng  pressures  he  confronts? 

A:  President  Carter  has  made  it  abundantly  evident,  both  dur- 

ing the  campaign  and  since  he  has  been  in  office,  that  he  sup- 

ports and  will  work  for  an  improved,  more  efficient — more 
liberal  is  the  word  that  we  use — world  trading  system. 

It  IS  significant  that  hours  after  the  inauguration,  he  sent  Vice 

President  Mondale  on  his  round-the-world  trip  where  one  of 
the  messages  he  delivered  to  Europeans  and  to  the  Japanese 
was  the  determination  of  the  U.S.  to  make  freer  trade  an 

important  element  in  our  policy 

At  the  same  time,  he  has  to  resolve  the  trade-off  between 

employment  effects  and  freer  trade.  There  is  no  doubt  in  my 
mind  that  the  President  means  what  he  says,  that  he  is  a  free 

trader  and  that  he  will  seek  to  move  American  policy  generally 

in  the  direction  of  free  trade.  There  is  no  question  in  my  mind 
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either  that  it  will  be  extremely  difficult  for  him  to  make  that  kind 

of  policy  credible  if  he  goes  to  the  Summit  on  the  seventh  of 

May  having  taken  a  series  of  proteaiomst  actions.  And  so  there 

are  great  pressures  upon  him  to  maintain  a  freer  trade 
environment. 

On  the  other  hand,  he  has  a  number  of  supporters  in  or- 
ganized labor  who  helped  pull  him  over  the  edge  at  the  end  of 

the  presidential  campaign  and  who  have  a  deep  and  abiding  in- 
terest in  the  employment  effects  of  these  issues.  Particularly  as 

an  outgoing  lame  duck,  I  am  not  about  to  predict  how  he's 
going  to  resolve  that  conflict 

Q:  /Ambossodor  what  advice  do  you  have  for  those  of  us  who 

would  like  to  get  our  point  across  in  these  trade  matters  m  the  next 

round?  How  could  we-as  companies-get  our  thoughts  across  to 
you  on  what  our  problems  are  in  respect  to  the  next  round? 

A:  One  of  the  enduring  legacies  of  the  Kennedy  Round  is  that 

we  lost;  that  the  Europeans  and  the  Japanese  had  industry  ad- 
visers sitting  with  them,  breathing  information  m  their  ear  at  just 

the  right  time,  whereas  the  poor  Amencan  negotiators  were 

sitting  there  inadequately  advised  and  consequently  we  were 

outbargained. 

Well,  I  don't  think  that's  true,  but  it's  part  of  the  conven- 
tional wisdom  of  the  Kennedy  Round. 

In  any  event  to  ensure  that  that  would  not  happen  again, 

the  Congress,  in  its  wisdom,  adopted  legislation  as  part  of  the 

Trade  Aa  granting  us  negotiating  authority,  which  created, 

would  you  believe,  forty-five  —  forty-five,  count  them  — 
separate  advisory  committees  composed  of  900  individuals, 

experts  from  agriculture,  labor,  business,  academia.  consumer 

groups,  and  so  on. 
The  fact  of  the  matter  is  that  these  committees  have  been 

damned  helpful  and  damned  successful. 

I  would  bet  that  fully  75  percent  of  the  companies  rep- 
resented in  this  room  have  representatives  on  one  or  more  of 

these  private-sector  advisory  committees.  If  you  don't  you 
damned  well  ought  to  Because  these  committees  help  us  de- 

termine what  American  interests  are.  Not  what  the  State  De- 

partment wants  or  what  the  Office  of  the  Special  Trade  Rep- 
resentative wants,  but  what  is  truly  the  Amencan  interest  as 

represented  by  its  companies  and  its  farmers  and  its  labor  un- 

ions. And  so  we've  got  to  ask  you.  we've  got  to  find  out  Mas- 

sive reports  have  been  prepared  and  they're  being  used. 
It  IS  also,  from  our  standpoint  as  administrators  for  the 

program,  a  device  by  which  we  can  communicate  to  the  lead- 

ers of  Amencan  industry  what  American  trade  policy  repre- 
sents and  build  through  that  policy  a  genuine  pxjlitical  coalition 

to  support  the  agreements  that  we  ultimately  "-each  m  Geneva, 
which  require  approval  by  the  Congress. 

So  that's  the  mechanism.  It's  being  actively  used  and  if  your 

companies  aren't  involved,  get  them  involved. 
Q:  Can  you  comment  on  the  prospects  for  liberalized  trade  when 

every  country  in  the  world  is  running  a  deficit  except  a  few  oil  ex- 
porting countries  and  two  industrialized  countries.  West  Germany 

and  Japan.  Isn't  it  more  likely  you're  going  to  get  more  restrictions? 
A:  In  the  short  term  we  may  get  some  specific  product  protec- 

tive actions  such  as  those  that  are  being  pressed  upon  President 

Carter  by  the  shoe,  the  TV.  the  sugar  people,  the  steel  people, 

and  so  on.  There  may  be  a  little  weakening  in  resolve.  Although 

not  much,  I  might  say  I  think  the  OECD  trade  pledge  will  hold. 

But  I  think  to  view  the  multilateral  trade  negotiations,  and  the 

effort  to  liberalize  trade,  m  the  context  of  the  economic  condi- 

tions that  exist  today  or  will  exist  in  the  next  year  or  two.  is  to 

miss  the  point  Because  these  negotiations  are  going  to  establish 

the  framework  within  which  economic  and  commercial  rela- 

tions will  be  conducted  m  the  I980's  and  the  I990's. 
We  are  creating  in  these  negotiations  the  environment  in 

which  trade  will  take  place  for  the  balance  of  the  twentieth  cen- 
tury It  \mI\  have  very  little  effect  m  the  short  term.  Look  at  tariffs 

for  a  moment  We're  going  to  be  reducing  tariffs  over  a  period 
of  up  to  ten  years.  Well,  if  one  has.  say,  a  6  Vi  percent  tariff,  one 

supposes  that  it  could  be  reduced  by  two  or  three  percentage 

points  over  ten  years  and  it  might  not  hurt  all  that  much. 

I  just  don't  think  that  these  negotiations  ought  to  be  viewed 

n  the  context  of  the  short  term.  It's  much  more  a  longer  term 
systemic  effort  to  improve  the  commercial  environment  The 

nontanff  measure  codes  are  the  same.  They  won't  have  any 
appreciable  effect  until  several  years  down  the  road. 

Q:  Mr  Ambassador.  I  hcrve  one  question  that  is  probably  not  as 

hard  for  you  to  answer  as  some  of  these  others  but,  obviously,  it 

seems  the  United  States  is  going  to  take  a  far  more  liberal  attitude 

and  IS  trying  to  reinstate  negovavons  with  Cuba.  What  effect  do 

you  th/nk  this  is  going  to  have  on  the  economy  in  the  Bahamas, 
Nassau,  and  the  islands  a  liUle  closer  ? 

A:  Not  much  at  all  in  trade  terms.  My  greater  concern  is  the 

extent  to  which  Cuba  is  going  to  contnue  with  its  process  of 

exporting  political  instability  to  other  countnes.  One  looks,  for 

example,  at  Jamaica  and  one  has  to  be  very  concerned  about 

the  influence  of  the  Cuban  government  upon  the  Jamaican 

government  and  the  attitudes  and  the  stability  in  that  region. 

Looking  ahead,  those  of  you  who  are  looking  for  trouble 
spots  to  be  concerned  about  (and  who  have  already  given  up 

trying  to  figure  out  southern  Africa,  which  is  going  to  be  a  very 

messy  place)  should  watch  the  Caribbean.  The  Caribbean  is  a 
very  unstable  area.  It  is  close  to  the  United  States  and  there  are 

threatening  elements — politcally  from  a  natonal  security 
standpoint  and  economically  It  bears  watching. 
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The  Ups  and  Downs  of  Corporate  Advertising 

Robert  S.  Marker 

Chairman-Executive  Committee,  Needham,  Harper  &  Steers,  Inc. 

Barry  Biederman 

Senior  Vice  President,  Needham,  Harper  &  Steers,  Inc. 

Marker:  From  the  director  of  corporate  advertising's  point  of 
responsibility,  most  activities  move  either  up  or  dov^/n  the 

organization. 

Up — to  top  management  in  establishing  the  need  and 
defining  the  role,  policy,  strategy  and  budget  for  corporate 
advertising. 

Dov^/n — to  staff  and  advertising  agency  in  the  planning, 
creation,  and  implementation  of  corporate  communication. 

In  both  directions  the  human  nature  of  the  organization 
comes  into  play 

The  corporate  advertising  director  deals  in  the  strongest  of 

human  personalities  as  the  function  relates  to  top  management 

and  Its  view  of  v\/hy  and  how  the  corporation  should  advertise 
Itself 

And,  the  director  deals  with  the  most  sensitive  of  beings  in 

pushing  the  call  button  for  creativity  from  inside  and  outside 
sources. 

There  is  no  such  thing  as  a  corporate  conscience 

in  any  substantive  sense. 

Our  presentation  today  offers  the  corporate  advertising 

director  some  suggestions  for  applying  energies  up  the  organi- 
zation to  position  corporate  advertising  effectively,  then  down 

the  organization  for  managing  the  development  and  creation  of 

corporate  programs. 

We  come  at  this  subject  with  two  hypotheses: 

/.  Corporate  advertising  is  bought  by  the  chief  executive  officer 

because  it  will  let  him  or  her  accomplish  something  he  or  she 

wants  to  accomplish.  If  it  doesn't,  he  or  she  won't  buy  it. 
2.  The  best  corporate  advertising  running  today  comes  not  so 

much  from  what  the  corporation  knows  about  advertising,  but 

more  from  what  it  knows  about  advertising  people. 

Our  suggestions,  we  feel,  have  good  reason  to  be  heard; 

corporate  advertising  is  in  a  new  era. 

•  Today  it  is  the  voice  of  corporate  leaders,  not  merely  the 
corporation. 

•  There  is  no  such  thing  as  a  corporate  conscience  in  any  sub- 
stantive sense.  Conscience  develops  in  individuals  and  it  is  the 

influence  of  individuals  on  corporate  behavior  that  gives  effea 

to  conscience.  These  individuals  in  the  modern  corporation  are 
its  leaders. 

•  Today  corporate  advertising  must  demonstrate  results. 

Generalized  effectiveness  does  not  appeal  to  top  manage- 
ment. The  issues  are  too  serious,  costs  too  high  to  leave  to 

murky  evaluations. 

•  Today  corporate  advertising  has  little  time  for  bureaucracy 

and  indecision.  It  must  often  move  quickly  in  response  to  pres- 

sures, change  drastically  to  meet  new  and  often  surpnsing  con- 
ditions. 

•  Today  corporate  advertising  requires  new  skills,  a  new  kind  of 

advertising  people,  assembled  and  managed  in  new  ways. 

Barry  Biederman  will  take  you  up  the  organization — how 

to  position  the  needs  for  corporate  advertising  with  top  man- 

agement. I  will  then  take  you  down  the  organization — how  to  in- 
crease productivity  and  quality  of  the  corporate  staff  and  how 

to  get  the  most  of  the  best  from  an  advertising  agency 

We  came  upon  our  subject  from  personal  experiences  and 

It  may  be  helpful  to  relate  them  to  you,  immodest  as  spouting 

one's  credentials  always  sounds. 
Barry  heads  up  our  subsidiary  Corporate  Futures,  a  unit 

specializing  in  corporate  advertising.  In  response  to  mailings  and 

advertising  heralding  our  record  and  specialization  in  this  excit- 
ing field,  we  were  frequently  approached  with  varying  versions 

of  the  question:  "How  can  I  sell  corporate  advertising  to  my 

management?" We  heard  things  such  as,  "I  know  we  need  a  campaign;  five 
vice  presidents  know  we  need  a  campaign;  even  our  sales  or- 

ganization says  we  need  a  campaign,  but  the  big  boss  isn't  sure." 
Barry  is  both  the  wnter  and  senior  account  representative 

on  one  of  the  finest  and  toughest  corporate  accounts  in  the 

country — ITT  In  the  past  he  has  wntten  and  supervised  the 

work  on  other  corporate  accounts  —  Xerox  and  Atlantic 

Richfield,  among  them.  He's  encountered  top  management 
perspectives  in  Bristol-Myers,  General  Mills,  General  Motors, 
to  name  a  few. 

I've  worked  with  the  top  officers  and  the  advertising  man- 
agements of  nineteen  of  the  Fortune  top  500  corporations — 

"worked  with"  meaning  developing  advertising  plans  and 
strategy  with  top  officers,  making  presentations  in  the  often 

frigid  environments  of  walnut-paneled  board  rooms,  and  ex- 
periencing at  first  hand  their  advertising  management  and 

agency  relationship  procedures. 

My  conclusion  is  simple. 

5/ 



479 

Some  corporate  executives  know  how  to  get  good  adver- 
tising planned,  sold,  and  executed:  some  do  not 

The  reasons  for  success  can  be  identified;  the  background 

for  failures  is  shockingly  universal. 

But  to  the  starting  pomt:  What  are  the  nTost  effective  selling 

points  for  corporate  advertising? 
Here  s  Barry  Biedernoan 

Biederman:  When  I  began  as  a  young  cub  copywriter  m  the 

advertising  business,  a  quarter-century  ago.  I  nnade  a  fortur^te 
investment 

Some  corporate  executives  know  how  to  get 
good  advertsing  planned,  sold,  and  executed; 
Sonne  do  not 

It  was  a  book  on  retail  advertising.  The  author  thoughtfully 

provided  a  checklist  of  forty-eight  selling  stratagems  (as  he 
called  them)  that  would  guarantee  a  sate.  They  stood  me  m 

good  stead.  I've  managed  to  peddle  qute  a  few  clients'  wares 

since  then.  I've  also  managed  to  survive  —  and  as  Peter 
Drucker  points  out  somewhere,  survival  is  the  first  obliption  of 

anybody  m  business. 

Th(s  morning,  I  propose  to  give  you  sonr>e  of  my  own  "sell- 

ing stratagems':  eight  argunr>ents  to  sell  a  corporate  advertising 
program  to  your  chief  executive  officer  Or,  if  you  already  have 

a  canDpaign,  to  justify  continuing  it  They're  a  kind  of  vertiaJ  sur- vival kit 

The  first  thing  you  might  say  to  your  ce.o.  on  behalf  of 

corporate  advertising  is  this:  'You  (meaning  the  ceo.)  are  too 

busy  not  to  do  it" 
If  your  chief  executive  is  like  most  he's  spending  nrx5re  and 

more  tme  these  days  on  actMties  only  distantly  related  to  your 

principal  business.  Activit)es  of  a  public  relatons  or  pubk  affairs 
nature. 

They're  taking  a  tot  of  busy  executrves'  time.  A  partner  in 
McKinsey  &  Co  said:  "Just  a  few  years  ago  the  ceo.  of  a  big 
company  spent  10  percent  of  his  tinne  on  external  matters. 

Today  the  figure  is  generally  40  percent"  That  quote  is  from 

1974.  The  percentage  hasn't  gone  down 
Now  some  of  those  activrt)es  are  unavcndabte  For  exam- 

ple, a  nr>eeting  of  security  analysts  where  the  ce.o.,  and  nobcxJy 
else,  IS  asked  for 

But  what  about  all  those  other  PR-related  functions  where 

the  ce  o  himself  isn't  required.  There  are  dozens,  and  m  nr\any 
instances  corporate  advertising  would  be  just  as  effective. 

Your  product  marketing  people  woukjn't  dream  of  sending a  salesman  out  to  make  a  sate  that  an  ad  or  comn^naal  can 

make.  Why  shoukjnt  the  same  pnncipte  apply  to  sending  a 

busy  chief  executive  out  on  the  talk  circuit' 

Selling  point  two:  "Your  compettion  is  dcxng  it' 
Just  because  somebody  else  is  running  corporate  advertis- 

ing, that's  no  reason  why  you,  necessanly  shoukJ 
But  Its  a  fact  that  nnore  and  more  companies  are  running 

corporate  advertising  And  they  ck)  represent  comp>etiton. 

whether  or  not  they're  even  m  the  same  business  you're  m. 

You're  competing  with  them  for  investors'  dollars.  You're 

competing  with  them  to  attract  the  best  employees  You're 
competng  with  them,  very  possibly  m  woomg  potential 

mef^r  partners.  And  so  on    .  . 

And  the  fact  is.  these  competitors  are  using  corporate  ad- 
vertising in  ever  increasing  doses: 

•  In  1 975  (the  last  date  we  have  figures  for)  corporatons  spent 

over  $200  million  m  corporate  advertising  on  TV  alone. 

•  And  according  to  another  1 975  estimate,  the  total  for  all  cor- 

porate advertisir>g  was  about  $'  Mtion. 

Impressive  figures.  The  corporation  that  fails  to  raise  its 

voice  m  this  Babel  is  likely  to  go  unheard. 

Here's  the  third  selling  point  to  justify  corporate  advertising 

to  your  top  man:  "You  never  know  when  you'll  need  it" 
At  this  late  date,  nobody  has  to  be  reminded  again  that  bus- 

iness has  falten  m  public  esteem.  You  all  know  what  the  Hams 
and  Yankelovich  figures  say 

The  only  question,  from  week  to  week,  is:  Whose  turn  is  it 
m  the  barrel? 

You  can  never  be  sure  where  the  attention  of  the  antbusi- 

ness  cnrDcs  will  turn  next 

Obvicxjsty  It's  prudent  to  store  up  public  warmth  toward 
your  corporation  before  the  icy  headlines  blow  your  way 

And  that's  a  key  function  of  corporate  advertising. 

It's  not  only  prudent  to  build  up  a  bank  of  support  and 
understanding — it  could  be  cnjcal.  We  noted  before  that  the 

first  obligation  of  management  was  to  survive.  And  there  are 

cases  where  a  high  regard  for  management  has  made  all  the 
difference 

...  It's  prudent  to  store  up  public  warmth 
toward  your  corporaton  before  the  icy  headlines 
blow  your  way 

Let  me  ate  just  one  exampte — the  experience  of  Xerox 

arxj  RCA  when  toth  of  them  decided  to  pull  out  of  the  com- 

puter txisiness. 
•  RCAs  decision — which,  after  all.  was  an  admission  of  bad 

corporate  investnnent  strategy — was  reportedly  one  of  the 
principal  reasons  why  the  chairman  of  the  board  tost  his  job. 

•  In  the  case  of  our  client  Xerox,  there  was  a  greater  confi- 
dence in  the  management  a  confidence  based  on  its  overall 

record — and  on  a  successful,  long-term  corporate  communi- 
cation program.  When  Xerox  said  goodbye  to  computers,  the 

decision  caused  only  a  momentary  flurry 

Corporate  advertising:  you  never  know  when  you'll  need to  fall  back  on  it 

Which  bnngs  nne  to  selling  point  number  four:  "There's  no 

time  like  the  present' 
For  several  depressed  (and  depressing)  years,  much  of 

what  business  had  to  say  about  itself  fell  on  unreceptive  ears. 

The  vogue  word  was  "credibility";  business  didn't  have  much. 
Things  have  improved  somewhat  since  then.  Not  that  the 

world  IS  flocking  to  sing  your  song. 

But  there  are  distma  signs  that  the  people  out  there  are  at 
least  readier  now  to  give  you  a  fair  heanng. 

What  this  means  to  a  corporate  advertiser  is  that  his 

message — whatever  that  message  may  be — stands  a  greater 
likelihood  of  being  listened  to 

And  that's  reassunng,  whether  you're  a  first-tme  corpo- rate advertiser  or  a  veteran. 

Selling  point  number  five  to  lay  on  your  ce.o.:  "You  dcxi't 
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want  your  people  to  feel  left  out,  do  you?" 
Like  Seventh  Avenue,  the  world  of  management  has  its 

fashions.  One  of  them,  for  several  years  now,  has  been  the  talk 

about  worker  alienation,   

.  .  .  there  are  distinct  signs  that  the  people 
out  there  are  at  least  readier  now  to  give  you  a 
fair  heanng. 

The  bigger  your  companies  get,  the  harder  it  is  to  explain 

to  your  people  what  it  is  that  you're  all  about.  Irving  Shapiro,  the 
chairman  of  DuPont,  said;  "In  the  past  people  wanted  a  steady 
job,  and  income  was  all  important.  In  the  future,  people  will 

want  a  sense  of  participation,  satisfaction,  contribution." 
This  matter  has  taken  up  considerable  tme  on  the  part  of 

personnel  directors,  to  say  nothing  of  the  editors  of  the  Har- 
vard business  Review.  And  certainly  there  are  many  things  to  be 

done  about  it. 

But  I'm  here  to  put  in  a  plug  for  corporate  advertising  as 
one  contributing  answer  Not  that  keeping  a  smile  on  your 

employees'  faces  justifies,  by  itself,  a  major  advertising  program. 
But  every  time  you  advertise  to  the  general  public,  explain- 
ing your  corporation  and  what  it  does,  you  make  yourself 

more  understandable  to  your  employees  too. 

You  give  them  some  sense  of  what  the  corporation's  mis- 
sion IS — even  how  they  fit  into  it. 
I  can  tell  you,  from  personal  observation  among  our  clients, 

this  can  make  a  difference.  It  can  help  shape  job  attitudes 

among  the  people  who  work  for  you,  and  ultimately  even  do 

something  about  the  kind  of  people  you're  able  to  recruit. 
Besides,  so  far  as  this  selling  point  goes,  you  can  always 

quote  the  chairman  of  DuPont  to  your  c.e.o. 

Here's  selling  point  six;  "You  owe  it  to  your:  shareholders, 

board  of  directors,  wife  (pick  whichever  ones  fit)." 
This  list  IS  only  the  beginning.  Most  chief  executives  have 

any  number  of  different  publics.  Everybody  from  the  people 

who  work  for  them  to  the  cntics  who  wouldn't  work  for  them 
on  a  bet 

Corporate  advertising  can  be  enormously  helpful  and  effi- 
cient in  this  regard — particularly  when,  as  is  usually  the  case, 

you  want  to  say  something  a  little  different  to  different  groups. 

By  way  of  illustration:  last  September  we  questioned  our 

Corporate  Futures  Sounding  Board — a  panel  of  78  top  com- 
munication executives  at  Fortune  500  companies,  whom  we 

query  periodically  on  key  issues.  (Incidentally  a  quarter  of  the 
companies  represented  here  today  are  also  represented  on 

pur  Sounding  Board — and  eleven  of  our  panelists  are  in  this 

audience.)  We  asked  the  Sounding  Board:  (Slide)  "Which  of  the 
following  impressions  about  your  company  do  you  want  these 

publics  to  hold  most  strongly?"  They  were  asked  to  select  five, 
ranked  in  order  of  importance,  one  being  most  important 

We've  abbreviated  the  original  list  for  simplicity 
.Note  the  vanatjons  in  ranking  from  public  to  public.  The 

most  important  message  to  convey  to  the  general  public.  No.  I , 

'makes  quality  products,"  comes  out  in  the  plant  cities  as  No.  3. 
In  the  plant  cities,  the  No.  I  impression  to  convey  is,  under- . 

standably  "cares  about  plant  community"  This  drops  to  fifth  in 

importance  as  a  message  to  the  general  public — and  doesn't 
even  show  up  among  thie  other  groupings. 

To  make  our  point  again:  the  more  complex  your  corpo- 

rate communication  tasks  are,  the  more  useful  corporate  ad- 
vertising can  be  in  managing  them. 

You  owe  It  not  just  to  your  shareholders,  board  of  direc- 

tors, wife,  employees,  and  so  on  —  but  also,  Mr  Chief  Execu- 

tive, to  yourself. 

Selling  point  number  seven:  "You'll  always  know  what 

you're  gettng  for  your  money" 
This  IS  particularly  persuasive  for  the  result-oriented  c.e.o. 

who  doesn't  realize  yet  that  corporate  advertising  has  become 
result-oriented. 

Forunquestonably  ithos.  Any  number  of  major  corporate 

advertisers  are  using  regular  periodic  tracking  studies  to  make 

sure  their  advertising  is  still  on  target  and  working. 

Every  good  advertising  agency  knows  these  research 
techniques. 

And  some  agencies — Needham,  Harper  &  Steers,  and 

possibly  others — have  unique  techniques  of  their  own. 
The  point  is  corporate  advertising  today  is  just  as  geared  to 

delivering  a  measurable  return  on  the  advertising  dollars  you 

invest  as  product  advertising  has  always  been. 

And  that's  something  irresistibly  interesting  to  a  chief 
executive.  Just  how  interesting  we  learned  recently  when  we 

ran  this  house  ad  for  Corporate  Futures,  our  corporate  adver- 
tising subsidiary. 

"Is  anybody  keeping  score  on  your  corporate  advertising?" 
The  response  in  phone  calls  and  letters  was  noteworthy, 
indeed. 

That  may  be  a  tnbute  to  the  pulling  power  of  the  magazine 

we  chose  to  run  this  ad  in — Fortune,  of  course. 

But  surely  some  of  the  impact  traces  back  to  the  subject 

matter — and  the  urgent  desire  of  the  boss  man  to  know  what 
his  corporate  advertising  dollars  are  buying. 

Which  leads  us  to  our  eighth  and  last  selling  point  for  your 
c.e.o.: 

"You  already  have  a  corporate  campaign  whether  you 

realize  it  or  not" Bnjce  Barton  (the  Barton  of  Batten,  Barton,  Durstine  & 

Osborne)  advanced  this  argument  in  a  speech  thirty  years  ago, 

and  It  seems,  if  anything,  even  truer  today 

.  .  .  corporate  advertising  today  is  just  as 

geared  to  delivering  a  measurable  return  on 
the  advertising  dollars  you  invest  as  product 
advertising  has  always  been. 

Your  corporatons  are  so  big  that  you  really  have  no  choice 
in  the  matter  You  cannot  adopt  m  that  now  passe  phrase,  a  low 

profile. 
Any  corporation  that  has  plants  in  half  the  states,  tens  of 

thousands  of  employees,  a  couple  of  dozen  regulatory  bodies 

birddogging  it  and  consumensts,  environmentalists,  and  other 

cntics  gunning  for  it. — any  such  corporation  has  a  public  image, 
whether  or  not  it  wants  to. 

Why  not  just  ignore  this  whole  image  business?  Because 

the  public  personality  a  corporation  projects  can  affect  the 

corporation's  ability  to  conduct  its  affairs,  lb  put  this  as  strongly 
as  I  can,  how  people  think  about  your  corporation  can  directly 
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affect  Its  value — the  equity  value,  as  expnessed  in  shares  of 

your  company's  stock. 
Recently  a  well-known  research  firm  did  a  study  of  how 

Wall  Street  and  the  investment  community  regarded  a  major 

U.  S.  corporation. 
For  obvious  reasons,  we  wont  name  either  the  research 

firm  or  the  company  But  two  verbatim  quotes  from  that  study 

seem  appropriate. 

Your  corporatons  are  so  big  that  you  really  have 
no  choice  in  the  matter  You  cannot  adopt  m  that 

now  passe  phrase,  a  low  profile. 

A  portfolio  manager  said  of  the  company's  stock:  "I  believe 
It's  undervalued  because  of  bad  press  in  recent  years,  not  be- 

cause of  quality  of  the  business  which  is  very  high.' 
And  this,  from  a  secunty  analyst  "speculation  .  .  Its  a 

speculaton  because  of  the  uncertainty  of  how  long  you  will 

have  to  hold  it  If  the  newspaper  prints  [  nnore )  bad  news  about 

It ...  the  stock  pnce  will  overreact  and  you'll  have  to  hoW  it 

longer  to  realize  its  rightful  appreciation." 
Let  me  rep>eat  for  the  ceo  s  benefit  You  have  a  natonal 

campaign,  whether  you're  advertising  or  ryjt  The  things  people 
say  and  know  about  your  corporaton.  Mr  Chief  Executive,  can 

affect  ycxjr  ability  to  do  business.  It  can  even  affect  (to  go  back 

to  the  beginning  of  our  talk)  your  ability  to  survive. 

"The  only  queston  you  have  to  decide."  said  Mr  Barton 

thirty  years  ago.  "the  only  question  is  whether  it  is  worth  a 
little  money  a  fraction  of  I  percent  of  your  annual  sales,  for  ad- 

vertising of  your  company  that  will  be  factual,  informative,  and 

constructive." 
That  still  seems  like  wise  talk  (even  if  it  doe?  come  from  a 

onetime  competitor)  arxl  something  well  worth  recalling  to 

your  man  on  top. 

Marker:  The  need  is  recognized,  the  objectves  set  the 

budget  allocated,  back  down  the  elevator  you  go  to  get  it  all 
done. 

Its  a  long  and  lonely  nde,  for  now  you  realize  how  much 

help  ycxj  need,  how  little  time  you  have,  and  how  many  forces 

and  faces  you  must  please. 

•  Up  until  now  you  were  of  one  mind:  to  persuade  top  man- 
agement to  move  in  a  specific  direction,  make  a  certain 

commitment  take  a  single  course  of  acton — a  corporate 
campaign. 

Now  you're  faced  with  choices  as  you  move  to  get  it  done. 

ni  nsk  naming  four  choices  you'll  have  to  make  And  even 
more  hazardous.  I'll  venture  the  best  choice  m  each  case 

Choice  number  one  —  your  pnonty  Make  it  advertising 

effectiveness:  results  against  specific  objectives  This  pnonty  ar- 
ticulated clearly  and  repeated  often,  will  help  you  withstand  the 

pressures  to  compromise  Opinions,  judgments,  and  sugges- 

tions will  come  at  you  from  many  directions — marketng 
management  sales  personnel,  media,  your  legal  and  financial 
executives,  and  nnany  more 

Accommodatons  you'll  have  to  make,  but  keep  returning 
to  this  professional  priority:  advertising  effectveness  And  keep 

research  sophisticated  and  continuous  to  give  you  factual,  tan- 
gible support. 

The  tone  you  set  here  is  crucial  A  tone  of  strength,  convic- 

ton,  and  professionalism — or  a  tone  of  fear  neacton  and 

weakness. 

You  can  say  "That's  easy  rhetonc  at  Sandpiper  Bay  but  it 
could  cost  me  my  job  or  cut  my  bonus  in  the  real  world  back 

home." 

In  some  corporatons  true  perhaps.  But  the  facts  are  these: 

the  most  persuasive  corporate  advertising  running  today 

comes  out  of  situations  where  the  corporate  advertising  direc- 

tor IS  enlightened  and  strong  and  the  chief  executive  officer  is 

highly  respectful  of  those  skilled  m  the  art  of  communication. 

Any  other  situation  leads  to  mediocrity  not  to  mention  the 

time  wasted  reworking  and  rewntng,  nor  the  cost  of  sedatives 

to  keep  us  calm  while  we  go  on  guessing  at  what  it  is  manage- 
ments really  want 

Make  this  known  to  all  concerned:  This  will  be  the  most 

original,  most  effective,  most  awarded,  highest  quality  corpo- 

rate campaign  ever  to  run  anywhere  for  any  corporation.  Say 

that  at  the  start  of  every  day  at  every  meetng.  to  everyone involved. 

Choice  number  two — your  staff.  If  you  must  choose  be- 

tween a  corporate  career  person  whose  job  in  your  depart- 

ment is  a  stopover  en  route  to  other  things  and  an  advertising 

career  person  who  wants  your  job  someday  take  the  latter 
threat  though  it  may  be. 

Corporate  careerists  temporarily  residing  in  corporate 
communications  are  sometimes  more  interested  in  survival 

(gettng  through  the  assignment  unscathed)  than  they  are  in  ad- 
vertising effectiveness. 

If  you  have  trainee  or  entry  level  positons  in  your  depart- 

ment don't  let  a  beginner  get  near  the  corporate  campaign. 
Working  on  a  corporate  program  of  any  scope  will  either 

turn  fresh-from-school  employees  into  slobbering  sycophants 

(if  they're  so  inclined)  or  if  they're  in  heat  about  social  responsi- 
bility and  don't  know  what  it  nneans.  move  them  toward  con- 

fessional and  self-flagellating  concepts 

An  executive  charged  with  high  volunne 
production  tasks  is  rarely  able  to  nnanage  strategic 
and  creative  roles,  too. 

About  three  years'  experience  m  advertising  or  public  rela- 
tions gives  you  a  better  base  to  work  with  m  young  staffers. 

Women  have  much  to  offer  corporate  advertising  nnan- 

agement  The  able  ones  are  m  such  great  demand  they  haven't 
yet  turned  into  lackeys,  and  their  sensitivity  to  human  factors 

forces  a  conscience  on  the  creative  process. 

Try  to  separate  as  much  as  possible  the  service  and 

strategic  functons  m  your  department 

An  executive  charged  with  high  volume  production  tasks  is 

rarely  able  to  nnanage  strategic  and  creative  roles,  too.  Or- 

ganize to  get  the  creative  efforts  as  far  from  the  service  ac- 
tivities as  possible 

One  highly  strategic  positron  you  shcxjid  fill  with  care  is  that 

of  the  person,  other  than  yourself.  wfvD  will  work  with  the  ad- vertising agency 

Give  good  thought  to  this  liaison.  Too  many  advertising 

managers  give  too  much  of  their  time  to  the  managing  of  adver- 
tsing  things,  and  all  too  little  to  the  inspiration,  development 

and  nnotivation  of  advertising  people  Including  those  in  their 
agency 

Why  should  you  or  your  appointed  assooates  have  to  be 
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concerned  with  this?  Isn't  it  the  agency's  responsibility  to  inspire 
and  motivate  its  own  people?  Yes  it  is.  and  the  good  ones  do. 

But  there's  competition  for  the  best  talent  in  an  agency  and  I'm 

surprised  that  more  advertisers  don't  realize  this.  The  smartest 
clients  of  any  agency  are  in  there  nurturing  and  drawing  on  the 
best  talent  for  their  account. 

Choice  number  three — should  you  have  an  agency  at  all? 

You  could  say:  "Corporate  issues  are  complex.  Confidentiality 
is  often  essential.  Who  knows  our  company  better  than  my 

own  people?  Won't  I  spend  more  time  explaining  my  problem 
and  needs  to  an  agency  than  it  would  take  to  do  the  work  in  my 

department?  And  couldn't  I  save  money  doing  it  with  my  own 
staff?"   

Many  advertisers  don't  know  the  difference between  someone  who  acts,  talks,  and  looks 
talented  and  sonneone  who  is  talented. 

Maybe  some  sen/ices  are  better  done  in  house.  But  when 

truly  talented  advertising  people  are  needed,  you're  better  off 
in  an  agency  No  substitute  has  been  found  for  the  problem- 
solving,  strategic,  and  creative  brainpower  gathered  in  the  best 

agencies.  And  it  never  will  be  found  because  the  people  who 

provide  the  brainpower  are  in  short  supply  and  thrive  best  in 

the  relatively  unstmctured,  creative  environment  of  an  agency 

whose  first  business  is  solving  problems  and  generating  ideas. 

You  will,  in  the  nght  agency  get  an  objectivity  you  sorely 

need  in  corporate  communication.  You  need  it  more,  perhaps, 

than  you  do  in  product  advertising.  There  are  more  emotional 

and  subjective  elements  at  work  in  corporate  advertising. 

An  agency  can  be  close,  but  not  too  close;  it  can  be  inside, 

yet  remain  outside;  it  can  see  a  problem  your  way  and  it  can  see 

it  your  adversary's  way  Treasure  this  unusual  situation;  there's 
nothing  else  like  it  in  Amencan  business. 

You  should  get  experiences  from  a  good  agency  that  will 

broaden  your  base  of  knowledge.  An  agency  working  on  sev- 
eral corporate  advertising  accounts  finds  astonishing  parallels  of 

problems  and  opportunities  among  them.  Your  tendency  to 
think  of  your  corporation  as  wholly  unique  limits  solutions; 

your  agency  can  help  you  remove  the  limitations. 

Choice  number  four — what  kind  of  advertising  agency? 
As  similar  as  we  must  look  when  you  read  Advertising  Age  or 

view  the  glass  boxes  we  work  in  on  Madison.  Michigan,  and 

Wilshire,  we  are  as  different  from  one  another  as  are  the  adver- 
tisements and  commercials  we  create  and  the  clients  we  work 

for 

Three  things  distinguish  one  advertising  agency  from 
another: 

•  The  focus  of  management  Where  it  puts  its  money  time,  and 
emphasis.  And,  more  specifically  what  its  commitments  are  to 

corporate  advertising. 

•  The  talent  assigned  to  your  account.  Its  abilities,  experiences, 
interests,  and  motivations.  Is  it  the  best  people  in  the  agency  or 

has  corporate  advertising  been  assigned  to  the  unimaginative. 

those  who  couldn't  cut  it  elsewhere? 
•  The  workjng  environment.  The  organizational  atmosphere  the 

people  work  in. 
The  focus  of  management  Look  first  at  the  top  layer  of 

nnanagement  Does  it  manage  advertising  or  does  it  manage 

only  an  advertising  agency?  Is  it  fat  or  lean?  Is  it  cumbersome  or 

neat?  What  do  they  do  with  their  profits?  Do  they  use  them  to 
make  themselves  better  or  just  bigger? 

Is  corporate  advertising  a  sideline,  just  an  opportunity  for 

more  billing,  or  a  highly  professional  part  of  helping  their  clients 

succeed?  What  have  they  invested  in  corporate  advertising  to 

give  them  special  expertise? 

The  talent  on  your  account  Here's  what  one  major  adver- 

tiser had  to  say:  "The  magic  words  are  small  and  capable.  Al- 
though we  employ  two  large  agencies,  they  have  small  num- 

bers of  capable  people  working  on  our  business.  I  don't  believe 
that  agencies  which  put  large  numbers  of  people  on  an  account 

necessarily  turn  out  the  best  work.  And  what  work  they  do 

turn  out  IS  apt  to  be  turned  out  more  slowly" 
Many  advertisers  don't  know  the  difference  between 

someone  who  acts,  talks,  and  looks  talented  and  someone  who 
IS  talented. 

Tnjiy  talented  corporate  advertising  people  have  problem 

sensitivity — an  ability  to  recognize  that  a  problem  exists.  They 

see  corporate  problems  as  intriguing  communication  prob- 
lems. This  distinguishes  them  from  the  many  spineless 

defeatists  who  become  as  much  of  a  problem  as  the  problem 
Itself 

And  they  have  an  abstracting  ability  the  ability  to  break 

down  the  complex  into  easy-to-handle  components. 
When  pseudo  talented  people  are  given  problems  they 

tend  to  become  bewildered  or  confused  by  the  whole  ugly 

mess.  They  waste  much  time  in  trying  to  figure  out  where  to 

start 

Truly  talented  people  will  start  by  biting  off  a  convenient 

chunk  and  going  to  work  on  it 

They  have  a  synthesizing  or  organizing  ability,  a  skill  that 

pulls  seemingly  unrelated  parts  into  a  working  whole. 

A  productive  creative  environnnent  has  a 
nninimum  of  approval  layers.  It  is  bolstered  by  rapid 
and  rational  decisions. 

The  working  environment:  Your  department  and  your 

agency  create  a  working  atmosphere.  It  is  in  the  control  of 

somebody  and  if  it's  not  you  and  the  head  of  your  agency  who IS  It? 

Reno  Taquiri  of  the  Harvard  Business  School  writes,  "The 
way  an  individual  carries  out  a  given  task  depends  upon  what 

kind  of  person  he  is.  on  the  one  hand,  and  the  setting  in  which 

he  works  on  the  other"  And  he's  not  talking  about  interior 
decoration. 

There  are  three  settings  in  corporate  communication: 

/.  Chaotic,  angry  confused 
2.  Placid,  dull,  inactive,  uneventful 

3.  Bright  innovative,  decisive,  active 

Only  the  last  (bright  innovative,  decisive,  and  active)  is  at- 
tractive to  high  talent  people.  And  they  crave  measurements  of 

their  work,  feedback  on  performance.  They  thrive  on  praise 

and  appraisal. 

A  productive  creative  environment  has  a  minimum  of  ap- 
proval layers.  It  is  bolstered  by  rapid  and  rational  decisions. 

The  greatest  wastes,  errors,  and  blunders  in  corporate 
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advertising  today  result  more  often  from  an  environment  of 
confusion,  tension. politcs,  and  agency  cowardice. 

So.  seat  solidly  your  priority  for  effectiveness  in  corporate 
advertising. 

Staff  for  talent  and  dedication  to  advertising  effectiveness, 
not  corporate  secunty  Hire  young  people  who  are  fired  up 
about  communication,  not  corporate  ladder  climbing  alone. 
Welcome  women  to  this  dynamic  field. 

Separate  as  much  as  possible  the  strategic  staff  functions 
from  the  service  staff  funrtions. 

Choose  skillfully  the  people  who  work  with  your  agency 

Engage  an  agency  that's  in  corporate  advertising  for  the 
nght  reasons.  Demand  a  small  team  of  the  right  specialists.  Deal 
with  agency  management  willing  to  invest  m  being  better,  not 
just  bigger,  who  foster  and  manage  a  working  environment  of 

tough  objectivity  and  inspired  creativity 
In  closing  let  me  show  you  the  results  of  two  especially  re- 

warding corporate  advertising  environments,  advertising  we've done  for  our  clients  ITT  and  Xerox. 

ITT  beleaguered  as  it  is  from  crisis  to  crisis,  stays  cool  on 
corporate  communication.  The  creative  approval  process  in- 

volves only  two  executives  and  our  team  on  the  account  is  lean 
and  fast.  We  do  good  work  and  they  praise  us  when  we  do. 

Xerox  knows  how  to  use  an  agency  The  corporate  per- 
sonality IS  a  clear  profile.  The  place  of  products  in  its  advertising 

IS  in  good  focus.  The  corporate  advertising  director  and  his  staff 
are  innovative,  lean  m  organization,  heavy  in  responsibility 
respected  by  top  management  decisive,  open,  and  with  no 
secrets  from  their  agency 
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The  I  Imperative 

Stuart  B.  Upson 

Chairman  and  Chief  Executive  Officer,  Dancer-Fitzgerald-Sample.  Inc. 

Philip  S.  Boone 

Senior  Vice  President  General  Manager/Western  Operations,  Dancer-Fitzgerald-Sanrple,  Inc. 

deeply  appreciate  Fortune's  affording  us  the  oppor- 
tunity to  address  such  a  distinguished  group  of  communications 

professionals  (including  my  brother  my  captive  audience  for 
the  first  time). 

This  is  a  kind  of  special  world  for  me,  for  I  have  spent  my 

thirty-one  years  at  Dancer-Fitzgerald-Sample  concentrating  on 
consumer  goods  and  services  (except  for  Consolidated  Edison 
and  the  Glass  Container  Institute). 

But  to  me,  the  world  of  corporate  communications  has  as- 
sumed increasing  importance  in  the  last  six  or  seven  years. 

Not  only  are  corporate  communications  improving 

dramatically  they  are  fundamental  in  this  world  at  this  time. 

I  deeply  believe  they  are  vital  to  our  economic  system. 

So,  while  today's  DFS  star  will  be  Philip  Boone,  our  pre- 

eminent expert  on  corporate  communications,  discussing  "The 

I  Imperative,"  I  am  going  to  steal  eight  minutes  of  Phil's  time  to 
tell  you  my  I  Imperative  and  issue  a  challenge  which  I  hope  you 

can't  refuse. 

It  goes  like  this;  I  have  to  assume  a  key  goal  of  most  of  your 

companies  is  to  stay  in  business,  profitably  over  time.  Seems 

like  a  reasonable  goal  for  your  stockholders! 

A  strong  obstacle  to  that  goal  is  what  Mr  Kirby  yesterday 

described  as  a  "hostile  business  atmosphere."  Hostile  is  perhaps 
too  gentle  a  word — and  I  certainly  need  not  define  it  further 
for  you  ladies  and  gentlemen! 

So  we  truly  have  no  choice  but  to  "amplify  the  voice  of  bus- 

mess"  (courtesy  of  Mr  Drosethes). 
We  have  no  choice  other  than  strong,  honest,  simple  advo- 

cacy advertising.  We  must  market  our  free-enterprise  system 
or  we  stand  to  lose  it   

Not  only  are  corporate  communications 
improving  dramatically  they  are  fundamental  in  this 
world  at  this  time. 

Many  of  us  use  test  markets  to  try  out  new  products  or 

concepts.  For  twenty-five  years  in  Europe  we  have  been  able 
to  observe,  absolutely  free  of  cost,  a  massive  test  market  of 

controlled  enterprise  systems. 

A  favorite  uncle  of  mine,  and  a  relatively  objective  colum- 
nist, Roscoe  Drummond,  described  that  test  market  some 

months  ago:  "Much  of  the  Western  world — Britain,  France, 
Italy,  Scandinavia — has  been  moving  deeply  into  socialist 

economics  in  which  the  state  plans,  owns,  directs,  subsidizes, 
and  foots  the  losses.  Taxes  on  what  we  would  call  middle 

incomes  range  from  50  percent  to  80  percent  or  above.  The 

incentive  to  earn,  to  invest,  to  save,  to  expand  is  nearly 

nonexistent." Yet  we  are  continuing  down  the  same  road — we  are  read- 
ing a  disastrous  test  market  and  doing  our  best  to  imitate  it 

Unbelievable! 

So  what's  the  challenge  to  you?  Simple — to  get  the 
advocacy  job  done! 

Why  is  this?  Lots  of  reasons,  but  one  is  that  business,  the 

power  of  business,  the  honesty  of  business,  is  still  reacting  not 

innovating — there  are  far  too  many  "low  profiles." 
In  consumer  selling,  the  initiators,  the  creators,  the  in- 

novators are  the  winners.  The  reactors  lose.  Reacting  is  expen- 
sive. And  risk  of  loss  is  multiplied. 

Now,  let's  quickly  recognize  that  business  has  made  a  start. 
There  are  solid,  thoughtful  jobs  in  many  areas — forestry  pe- 

troleum, energy  We  even  have  one  realistic  regulator  who  said: 

"Regulators  are  all  too  prone  to  substitute  their  judgments  of 
what  is  good  for  people  for  the  judgments  of  the  people  them- 

selves." That's  Alfred  E.  Kahn,  Chairman,  State  of  New  York 
Public  Service  Commission. 

The  "hostiles"  keep  piling  it  on.  How  about  saccharin?  Busi- 
ness could  have  started  to  fight  the  Delaney  amendment  years 

ago. How  about  the  job  "60  Minutes"  did  on  J.R  Stevens  a 

couple  of  weeks  ago?  How  about  the  paper  industry's  state- 
ment in  yesterday's  New  York  Times  that  in  1977, 20  percent  of 

Its  capital  spending  will  be  largely  unproductive,  simply  to  meet 

regulatory  requirements?  Not  to  mention  the  incredible  costs 

consumers  pay  for  buzzers,  lights,  and  other  gadgetry  on  their 

cars.  We  all  have  our  horror  stones,  past  and  present  and  con- 

templated, and  they  won't  go  away  without  help  from  you! 

So  what's  the  challenge  to  you?  Simple — to  get  the  advo- 
cacy job  done!  To  marshal  your  company  and  your  c.e.o.  and 

an  affordable  share  of  your  budget  behind  the  free-enterprise 

system. Why  you?  Individually  and  collectively  for  four  good 
reasons: 

First,  your  unique  opportunity  to  be  the  catalyst  in  your  or- 

59 
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,  tbo  are  professional.  Yoo  must  have  access  to  the 

decision  maker  You  believe  in  corporate  communtcatKjns  or 

you  probabty  would  not  be  here.  You  are  business  leaders. 

Second,  unless  you  or  your  ceo  mrtiate  this  kind  of  pne- 

cnsis  connnxirncatKDn  systenn.  no  one  else  is  likely  to.  Why'  It 
takes  money  and  very  few  subsidiaries  or  mar1cet)ng  div»s«yis 

will  volunteer  mcxiey  They  have  other  fish  to  fry  other  goals  to 

meet  (as  you  well  know). 
Third,  you  are  m  a  position  to  battie  for  a  continuing  budget 

commitment  to  get  such  a  program  into  the  fve  year  plan  and 

have  some  defense  agamst  being  the  first  budget  cut  m  a 

crvxxh.  And  continuing  commitment  is  essential. 

Fourth,  if  you  do  not  accelerate  advocacy  with  large  steps 

or  small,  no  one  else  is  going  to  do  it  for  you. 

We  cannot  wart  for  the  "other  guy"  Industry  associations 
(except  in  cnsis)  are  neither  equipped  nor  funded  for  this. 

The  press  won't  do  it 
The  politicians  wont 

The  era  of  the  k3w  profile  is  over  Heaven  knows,  as  does 

my  kjng-time  fnend  and  client  Jim  Fish,  of  General  MiHs.  that 

many  tmes  I  have  been  the  advocate  of  "tow  profile"  on  the 
premise  that  people  (and  even  politicians)  have  short 

mennones.  so  todays  cnsis  wil  be  forgotten  tonrxxTX>w  But 

that  IS  no  longer  tnje. 

Consumerists.  ecologists.  columnists,  protectionists, 

broadcasters  do  not  allow  the  people  or  the  politicians  to 
forget 

In  media  terms,  their  four  week  reach  and  frequency  is 

probably  a  98  reach  and  a  1 1 2  frequency  or  more 

Ws  cannot  wart  for  the  'other  guy'  Industry 
assooations  (except  m  cnsis)  are  neither  equipped 
nor  funded  for  this  pb. 

So  "tt)e  problems  become  cnses  Cnses  become  political 

platforms.  Polrtical  platforms  become  state  law,  federal  law.  or 

maybe  worse.  They  become  a  regulation  with  the  power  of 

law  as  promulpted  by  one  of  our  federal  agencies 

In  wrapping  up  my  I  Imperative,  let  me  quote  (w^  mmor 

editing)  from  a  talk  made  last  October  21  to  the  Conference 

Board  by  Ed  Harness,  chairn'^an  of  Poxter  &  Gamble  (a  for- 

merly "k)w  profile"  company):  'Law^  are  passed  and  regulations 
are  adopted  wtuch  do  not  serve  the  best  mtenests  of  the  con- 

sumer or  of  the  economy  I  believe  each  one  of  us  m  business 

has  an  obligation  to  influence  pubk  poky  toward  rnarketing 

and  advertising  One  way  to  do  this  is  to  be  sure  that  the  people 

wtw  shape  pubk  policy  have  the  benefrt  of  our  experience 

and  our  understanding  of  the  marketing  function." 
Gentlemen  and  ladies,  I  submit  that  only  you  and  your 

ce.o.'s  can  take  the  lead  m  the  critical  area.  That  you  people. 
and  your  peers  at  DuPont  General  Motors.  Ford.  <odaJc  you 

name  it  are  the  people  most  qualified  to  innovate  and  nrtate 

action  in  this  critical  area.  That  your  time  is  now.  That  free  en- 

terprise cannot  wait  That  you  can  and  must  become  the 

catalysts  for  marketing  the  business  pnnaples  which  have 

thought  our  country  so  far! 

Boone:  Several  of  us  at  DFS  m  San  Francisco  have  been  in- 

volved m  the  execution  of  corporate  actvertising  for  well  over 

twenty  years.  I  say  several  of  us  because  it  is  our  view  that  from 

an  agency  personnel  standpoint  certain  specif<  qualifications 

are  essential  to  sen/ing  effectively  m  the  area  of  corporate 

communications.  I  shall  return  to  those  qualifications  in  a 
moment 

In  preparing  for  this  discussion,  our  corporate  service 

people  and  I  read  virtually  all  that  has  been  said  n  these  Fortune 

seminars  over  the  past  years,  and  concbded  that  the  wisdom 

and  counsel  that  have  been  so  ably  expressed  needed  no 

further  amplification  from  us. 

But  because  we  believe  so  firmly  in  the  American  business 

system,  and  hope  that  we  can  contnbute  m  some  measure  to  it 

we  concluded  that  my  talk  shoukj  focus  on  just  vy/hat  does  hap- 

pen inside  DFS  m  connection  with  this  highly  challenging  and 

dramatic  aspect  of  communications. 

A  brief  word  atout  program  objectives. 

While  they  rmy  be  stated  m  varying  ways.  and.  indeed, 

many  may  be  added,  we  identify  seven  basic  objectives  for 

corporate  adverosing. 

'  To  stimulate  awareness  of  the  corporation's  financial 
ach«venr>ent5  and  potentials. 

2  To  posrtion  the  ccxnpany  as  a  technological  leader  in  its  indus- 

try or  industries. 

3  To  create  a  climate  conducive  to  desirable  mergers  or 

acquBrtions. 
4  To  create  a  sense  of  umty  m  a  company  composed  of  widely 

scattered  or  broadly  dr>«rsified  parts. 

5  "lb  reinforce  the  marketing  programs  of  indrvidual  divisions 
or  subsidiary  companies. 

6  lb  create  a  clinriate  of  understanding  between  the  corpora- 

tion ana  Its  multitude  of  respondent  groups,  including  govern- 
ment now  and  into  the  future 

7  lb  interpret  corporate  responsibility  in  terms  of  the  society 

as  a  whole,  the  econom<  system,  the  environnnent  and  again 
the  future. 

And  now  to  the  I  Imperative,  the  condrtion  yjxjn  v/iich 

the  success  and  quality  of  such  programs  depend.  That  im- 
perative IS  that  there  are  three  elements  wt>ch  must  function 

as  one  throughout  every  stage  of  planning,  execution,  and 
admmrstration 

/  The  corporate  chief  executive  and  his  immediate  manage- 
ment team. 

2  The  corporation  port  nran. 

3  The  agerxry  team. 

lb  be^  with,  corporate  advertising  is  a  tool  of  corporate 

management  lb  make  it  work  it  must  accurately  reflect  the  at- 
trtudes  ar>d  thinking  of  top  managennent  and  that  means  that 

top  management  must  be  in^t^ed. 

We  serve  no  corporate  ckent  whose  ceo  is  not  keenly 

concerned  with  every  element  of  the  program:  concept  copy 

graphics,  media,  timing,  planning,  and  review.  This  interest  finds 

expression  m  direct  face-to-face  discussions. 

It  ef«bles  the  agerxi^-  to  perceive  and  grasp  the  essentials  of 

posrtion,  the  spint  of  the  leadership,  and  the  personally  ex- 

pressed objectives.  The  ce  o  m  turn  can  weigh  and  measure 

the  agency's  point  of  view,  mterpretaton.  and  actual  develop- 

ment of  the  advertising  rtself  The  ceo  "feels"  the  qualrty  of  his 
team,  devekjps  confidence  m  it  and  true  interchange  results. 

There  is  a  passion  m  what  we  are  trying  to  do  together 
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The  contribution  of  the  c.e.o.  and  his  management  to  our 

professional  performance  is  priceless. 
One  of  our  clients  did  not  provide  this  opportunity.  There 

were  nine  intervening  layers  between  the  c.e.o.  and  the  agency 

Nine  separate  approval  steps,  and  never  a  face-to-face  meet- 
ing with  the  c.e.o.  The  system  created  innumerable  difficulties, 

constant  disruptions,  and,  in  my  opinion,  the  ultimate  destnjc- 
ton  of  a  vitally  needed  communications  program. 

Now  let  me  speak  about  the  point  man,  and  why  I  created 

this  particular  designation.  I  am  from  California — the  far 
West — and  the  first  member  of  my  family  to  establish  us  there 
arrived  in  San  Francisco  in  1849. 1  still  have  a  number  of  things 

that  arrived  by  wagon  train. 

The  contribution  of  the  c.e.o.  and  his  nnanagement 
to  our  professional  perfornnance  is  priceless. 

Crucial  to  the  success  of  those  wagon  trains  was  the  point 

man,  the  point  nden  who,  hour  by  hour;  day  by  day  exercised 

the  leadership  and  judgment  required  to  reach  the  established 

objectives.  A  man  deserving  the  confidence,  trust,  and  respect 

of  everyone  connected  with  the  enterprise. 

The  point  man.  I  can  think  of  no  more  fitting  way  to  de- 

scribe that  critical  functionary  inside  the  corporation  whose  in- 

terpretations, judgments,  and  day-by-day  stewardship  deter- 
mine tiie  success  or  failure  of  tine  corporate  program. 

The  point  man  is  an  executor  He  reflects  and  interprets  to 

the  agency  the  philosophy  and  policies  of  his  c.e.o.  and  top 

management  Digs  for  and  provides  the  information  the  agency 

needs.  Involves  division  and  operating  managements  in  the 

program  and  the  approval  process.  Keeps  the  lines  open  be- 
tween agency  and  management,  so  the  program  may  have  the 

benefit  of  their  mutual  interest  and  enthusiasm. 

No  corporate  program  has  ever  achieved  success  unless 

such  a  man  was  there,  nding  point  the  whole  way  through. 

Third  and  finally  the  agency  team. 

It  has  been  our  experience  that  agency  personnel  suited  to 

corporate  advertising  are  "a  separate  breed  of  cat"  not  from 
the  standpoint  of  brains  or  ability  but  from  the  standpoint  of 

background,  experience,  interest  and  mental  process.  If  I  were 

asked  to  identify  some  of  tiie  most  important  attnbutes,  I  defi- 
nitely would  include  these: 

/.  An  unflagging  belief  in  the  principles  and  long-term  potentials 
of  our  economic  system. 

2.  A  studious  familiarity  with  the  affairs  and  procedures  of  cor- 
porate and  equity  financing. 

3.  A  high  degree  of  literacy 

4.  A  strong  sense  of  logic. 

5.  An  ability  to  communicate  with  managementvit  the  level  of 

its  important  interests. 

6.  The  patience  to  labor;  examine,  refine,  discard,  and  begin  all 
over  again. 

7.  A  sense  of  ecdhomic  history  of  the  origins,  evolution,  and 
challenges  of  our  business  system.  For  we  here  in  this  room  are 

all  engaged  in  the  same  stnjggle,  one  of  the  most  important  in 

our  history:  to  preserve  economic  freedom,  to  preserve 

human  hope  and  inspiration,  to  keep  human  strengths  and 

capabilities  developing,  to  keep  alive  man's  productivity  and 
sense  of  independence. 

Three  elements,  then — c.e.o.,  point  man,  and  agency — 
working  together  form  the  I  Imperative.  What  makes  ft  work? 

•  Availability  of  each  to  the  other  in  the  whole  advertising 

process •  Absolute  confidentiality  and  trust 
•  Access  to  information: 

— Client's  self-perceptions. 

— Client's  own  research.  If  it  is  wanting,  then  external  per- 
ceptions must  be  sought  in  depth.  Only  with  accurate  in- 

formation can  the  right  action  be  taken. 

—  Interviews  with  client  personnel,  division  heads,  de- 

partment heads,  whoever  is  closest  to  the  needed  infor- 
mation. 

—Total  agreement  on  target  audience,  objectives,  and 

strategy 

— The  confidence  and  planning  of  a  long-term  program 
commitment 

— Exchange  of  ideas  and  opinions  during  the  creative  pro- 

cess in  order  to  reach  what  truly  becomes  the  c.e.o.'s  per- sonal statement. 

—  Continuing  research  to  evaluate  campaign  perfor- 
mance, resulting  in  agreements  on  future  actions. 

lb  some  of  you,  what  I  have  said  may  seem  standard  pro- 
cedure. If  so,  you  will  agree  that  these  factors  are  essential  if  we 

are  to  produce  the  level  of  work  the  corporation  expects. 

I  must  say  at  this  point  that  I  am  tremendously  impressed 

by  the  scope,  the  imagination,  and  the  continuing  excellence  of. 

programs  which  fine  agencies  all  over  Amenca  are  turning  out 

for  corporations  tinat  are  the  very  backbone  of  our  economy  It 

IS  an  outstanding  accomplishment  and  we  at  DPS  are  proud  to 

be  part  of  the  fraternity  contributing  to  it 
I  should  like  to  illustrate  how  the  creative  idiom  can  shift 

gears  and  adjust  as  corporate  objectives  change,  for  tiiey  are 
seldom  static. 

For  example: 

(Slide  shown.)  Thirteen  years  ago,  Boise  Cascade  was  a 

modest-sized  regional  forest  products  company  centered  in 
Idaho,  and  virtually  unknown  beyond  the  mountain  West  Its 

need:  to  become  known  as  an  up-and-coming  manufacturer  of 

building  products  and  paper  "Who  counts  the  growth  rings?" 

and — 

(Slide  shown.)  "We  won  a  business  with  a  stack  of  chips" 
were  typical  ads  in  the  early  campaign.  Building  and  maintaining 

awareness  were  to  remain  advertising  goals  for  the  next  sev- 
eral years,  during  which  time  recognition  of  the  company  grew dramatically 

I  should  like  to  illustrate  how  the  creative  idionn  can 

shift  gears  and  adjust  as  corporate  objectives 

change,  for  they  are  seldon-.  static. 

In  1974,  a  new  and  entirely  different  corporate  campaign 

was  prepared,  one  focusing  on  the  company's  five-year  $1.1  bil- 
lion capital  program.  Its  very  explicit  message  was  aimed  at  the 

investment  community  Its  objective  was  to  increase  awareness 

of  Boise  C^cade  as  an  attractive  investment  opportunity  Each 

advertisernent  stated  corporate  goals,  strategies,  and  rationale 

for  planned  success. 

62 
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Today;  the  tnvestnnent  community  is  stil  a  target  audience 

that  will  receive  an  informat)on-packed  campaign.  But  added  to 
It  IS  an  overall  campaign  aimed  at  an  audience  ten  times  as  large: 

the  opinion- setung  public,  the  "educated  initiators '  Recogniz- 
ing that  an  ever  irKreasing  public  actively  affects  the  future  of 

corporate  life.  Boise  embarked  on  a  massive  research  program 

to  determine  m  depth  how  it  was  perceived  by  its  employees, 

stockhokjers.  investors,  security  analysts,  portfolio  managers, 

labor  environmentalists,  and  the  public  at  large  Each  had  its 

particular  perceptons.  Each  had  much  m  common  with  the 

other  For  we  all  play  diffenng  roles  in  cxjr  lives. 

(Slide  shown.)  Hence,  the  four  faces  are  the  worker  the 

consumer  the  citizen,  and  the  investor  withm  you.  To  you.  m 

each  of  these  roles.  Boise  Cascade  has  something  to  say 

(Slide  shown )  For  FMC.  our  first-year  program,  which 

nnade  its  appearance  m  I97Z  was  a  dramatizatran  of  the  sur- 

prising contrasts  in  capabilities  of  a  company  that  is  deeply  in- 
volved in  two  major  industries,  machinery  and  chemicals. 

Example  fire  engines  and  fashion  fibers 

The  original  Engiish  of  these  ads  is  so  simple  and 
non-idionnatic  that  translation  problems  have  been 
reduced  to  a  virtual  minimum. 

Also  in  1972.  a  new  ceo.  Robert  Malott  took  charge; 

corporate  headquarters  was  moved  from  San  Jose  to  Chicago; 

and  an  important  program  of  reorganization  was  begun,  includ- 

ing a  complete  revamping  of  corporate  graphcs  The  advertis- 
ing response  (slide  of  hungry  child  ad  shown)  was  a  program 

descriptive  of  FMC's  broad  problem-solving  capabilities  m 
areas  of  cntical  contemporary  need.  The  production  of  food: 

'No  nation  can  afford  a  hungry  child  ' 
(Slide  shown )  Agricultural  machinery  and  chemicals: 

'Every  seed  has  one  preoous  chance  at  life." 

(Side  shown.)  Food  processing:  'No  bowl  can  be  filled  until 

the  food  IS  at  hand ' 

(Slide  shown )  A  baby  in  its  bath  drannatjzes  FMC's  exten- 
sive technology  m  the  treatnnent  of  wastev^ter  and  sewage 

(Slide  shown.)  "Coal  is  no  longer  the  darV  horse  of  the 

energy  race"  descnbes  FMC's  capabilities  m  coal  mmmg  and 
processing  equipment  its  technology  for  converting  coal  to 

synthetic  oil.  and  a  patented  process  for  controlling  the  sulfur 

dioxides  resulting  from  coal  combustion  On  this  same  sub/ect 

(slide  of  Navy  destroyer)  the  US  Navy  m  November  1973 

conducted  a  highly  successful  test  run  on  synthet<  fuel  oil  pro 

duced  by  FMC's  coal  conversion  process.  This  became  the  sub- 
ject of  a  presentation  m  early  January.  1974.  m  the  business 

press,  which  FMC  has  used  for  a  number  of  statements  on  sub- 
jects of  similar  topicality 

(Slide  shown )  FMC  is  a  worldwide  company  and  for  sev- 
eral years  identical  ads  appeared  domestically  and  overseas. 

except  that  the  latter  were  translated  into  several  languages 

Translations  require  eternal  vigilarKe.  When  this  headline. 

"Oil  has  become  a  race  against  time."  came  back  from  the 

Japanese  translator  in  Tokyo,  his  poetc  gift  had  changed  it  to.  "A 

candle  flickering  m  the  wind  must  not  be  blown  out"  Having 
very  little  to  do  v^th  either  oil  or  hourglasses,  we  corrected 
that,  of  course 

(Slide  shown )  Two  years  ago.  m  order  to  increase  FMC's 
coverage  overseas,  a  single  page  format  was  adopted,  but  one 
which  nnade  it  possible  to  include  four  important  capabilities  in 
each  message. 

(Slide  shown.)  The  onginal  English  of  these  ads  is  so  simple 

and  non-idiomatic  that  translation  problems  have  been 
reduced  to  a  virtual  minimum. 

Inodentally  FMC  corporate  ads  will  be  appeanng  this  year 

for  the  first  tme  m  the  People's  Republic  of  China. 
(Slide  shown.)  As  you  may  know,  Esmark  is  the  very  young 

name  of  a  major  corporation  that  evolved  out  of  one  of 

Amencas  oWest  companies,  the  hundred-and-twenty-year- 
old  Swift  &  Company  Yet  despite  the  faa  that  Esmark  is  one  of 

the  thirty-f^e  largest  U.S.  corporatons,  and  one  of  the  thirty 

making  up  the  Dow  Jones  averages,  its  visibility  across  the 
nation  is  rather  limited. 

The  challenge  was  to  make  both  its  name  and  its  businesses 

known,  and,  to  this  purpose,  the  name  itself  became  the  illus- 

tration—  m  this  case  m  terms  of  the  agricultural  fertilizers  man- 

ufactured by  Esmark 's  chemical  company  It  seemed  to  work 
both  as  spreads  and  as  single  pages. 

(Slide  shown )  The  spnngtxjard  for  this  message  is  Swift  & 

Company's  bestsellmg  Peter  Pan  peanut  butter  but  as  m  each 

case,  copy  is  careful  to  descnbe  Esmark's  other  businesses  in 
fertilizers,  energy  and  personal  products. 

(Slide  shown.)  "Esmarlc  has  a  tender  regard  for  your  taste  in 

beef"  focuses  on  Swift's  unique  method  of  tendenzing  beef  by 
including  papaya  enzymes  m  the  diet  of  cattle. 

(Slide  shown )  When  Esmark  acquired  Playtex  in  late  1975. 

It  added  a  company  that  was  an  acknowledged  leader  in  prod- 
ucts for  women  Yet  some  elements  of  the  financial  community 

thought  we  were  living  m  a  bra-less  age.  Their  daughters  not- 

withstanding, this  Simply  wasn't  true  Hence  they  needed  the 
facts  This  ad  had  a  startling  effect  m  the  Wall  Streel  journal. 

(Side  shown )  Esmark  also  njns  a  sustaining  senes  of  small- 

er ads  reiterating  its  involvement  m  such  fields  as  food,  fertiliz- 
ers, and  petroleum  energy 

(Side  shown.)  Spelling  the  Esmark  name  in  Playtex  pack- 

ages was  not  the  easiest  of  assignments,  but  it  finally  came  to- 
gether like  a  Jigsaw  puzzle 

The  challenge  was  to  make  both  its  name  and  its 
businesses  known,  and,  to  this  purpose,  the  name 
Itself  became  the  illustration .  .  . 

It  IS  gratfying  to  report  that  Esmark's  communicatons 
program,  of  v^ich  corporate  advertising  is  but  one  element 

achieved  a  3 1  percent  increase  m  awareness  in  the  first  nine months 

The  foregoing  exhibits  and,  indeed,  the  successful  advertis- 
ing of  the  entire  corporate  world,  are  the  product  not  of  ivory 

tower  impulses,  but  of  a  diligent  communion  of  effort  by  those 

concerned  three  faaors:  management  point  man,  agency. 

Their  oneness  is  the  indispensable  ingredient  Without  it  no 

program  can  achieve  the  clanty  luster  and  conviction  that  each 

distinguished  corporation  deserves.  The  unison  of  the  team. 
This  ts  the  Imperat^/e  I . 



488 

What  Are  You  Tt7ing  to  Do  to  Whom? 

James  B.  Orthwein 

Chairman  of  the  board  and  Chief  ExecuWe  Officer,  D'Arcy-MacManus  &  Masius,  Inc. 
Walter  Armbruster 

Executive  Vice  President  Direaor,  Creative  Planning  D'Arcy-MacManus  &  Masius,  Inc 

Orthwein:  Wally  Armbruster  and  I  are  delighted  to  have  this 

opportunity  to  address  such  a  distinguished  gathering. 

Our  topic  IS  corporate  advertising,  and  we've  been  given 

thirty  nninutes  to  tell  you  everything  we  know  about  it  I'll  admit 
It's  better  than  the  thirty  seconds  of  air  time  we  get  for  TV 
commercials. 

So,  as  we  do  for  television,  we're  going  to  stick  to  basics 
and  make  just  a  few  key  points,  rather  than  attempt  to  cover 

the  whole  territory 

What  I  hope  we  can  do  is  offer  some  insight  into  what  we 

think  IS  a  unique,  logical,  and  effective  method  of  approaching 

the  very  important  decisions  involved  in  conceiving  and  carry- 
ing out  a  corporate  communications  program. 

Ours  is  a  system  that  seeks  to  prevent  you  from  talking  to 

yourself,  as  so  many  corporate  campaigns  do. 

It's  a  system  that  will  prevent  you  from  thinking  your  com- 
munications program  is  actually  doing  something,  when  in 

reality  it's  only  disseminating  information  which  only  you  care about. 

D'Arcy  is  using  this  system  in  the  eighteen  countries  where 
we  have  offices,  and  not  only  for  corporate  advertising,  but  for 

all  kinds  of  products  —  like  Budweiser  and  Michelob,  for 

Ralston-Punna  pet  foods,  for  Standard  Oil  Products,  for  Bell 
Telephone,  for  the  American  Dairy  Association,  and  many 
others. 

It  was  used  to  develop  the  new  Westinghouse  corporate 

campaign.  It  is  even  credited  with  helping  elect  a  new  govern- 
ment in  Australia. 

Usually  the  behavior  an  advertiser  seeks  is  purchase  of  his 

product. 
But  the  system  works  for  corporate  communications  as 

well.  It's  just  that  too  many  corporate  communicators  never 
decide  what  behavior  they  are  seeking. 

And,  as  you  will  see,  that  decision  is  crucial. 

If  you  don't  know  what  kind  of  human  behavior 

you're  trying  to  effect,  you  should  not  spend  one 
dollar  on  corporate  advertising. 

I  don't  know  how  all  of  your  specific  companies  now  ap- 
proach corporate  communications.  But  I  do  know  that  too 

many  firms  begin  by  deciding  what  they  want  to  say 
Is  that  really  the  first  thing  to  decide? 

We  think  it  isn't.  In  fact,  it  really  should  be  the  next-to-last 

decision. 

The  D'Arcy  system  is  called  belief  dynamics.  And  it  is  built 
upon  three  basic  premises — premises  so  basic  that  they  usu- 

ally are  overlooked. 

First:  All  behavior  is  based  on  beliefs.  Together  a  person's 
beliefs  trigger  his  actions.  This  is  belief  dynamics. 

Second:  To  create  behavior  you  must  create  beliefs.  To  alter 

behavior  you  must  alter  beliefs.  To  sustain  behavior  you  must 
sustain  beliefs. 

Third:  For  advertising  to  work,  it  must  encounter  a  person's 
beliefs  in  a  way  that  will  lead  to  the  behavior  the  client  seeks. 

If  you  don't  know  what  kind  of  human  behavior  you're  try- 
ing to  effect,  you  should  not  spend  one  dollar  on  corporate advertising. 

If  you  want  to  get  your  nnoney's  worth  from  your 
corporate  advertising,  you  must  demand  that 
subordinates  be  totally  objective  and  honest  in 
their  reporting  to  you. 

The  purpose  of  corporate  advertising  is  not  simply  to  get 

people  to  think  well  of  certain  aspects  of  a  company  It  must 

also  get  them  to  do  something  quite  specific  if  it  is  to  be 
effective. 

What  you  and  your  boards  and  stockholders  should  ex- 
pect to  get  from  corporate  advertising  are  behaviors  such  as:  a 

better  recommendation  from  security  analysts,  more  applica- 

tions for  jobs  and  lower  personnel  turnover;  less  uninformed 

pressure  from  various  "action"  groups,  consumers  who  eagerly 
try  new  products  from  your  company  etc. 

Before  I  yield  this  podium  to  Wally  who  will  explain  belief 

dynamics  in  greater  detail,  I'd  like  to  make  one  more  point 
Corporate  advertising  is  like  most  other  decision-making 

situations  in  a  company  To  make  a  good  decision,  you  need  the 

best  and  most  objective  information. 

But  because  you're  in  top  management  many  people  are 
hesitant  to  give  you  bad  news,  no  matter  how  accurate  and 
important  it  may  be. 

If  you  want  to  get  your  money's  worth  from  your  corpo- 
rate advertising,  you  must  demand  that  subordinates  be  totally 

objective  and  honest  in  their  reporting  to  you. 

If  you  make  that  clear  to  them,  and  still  get  no  bad  news. 
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then  you  probably  dont  need  any  corporate  advertising  and 

perhaps  youd  also  better  check  your  pulse  to  make  sure  you 

haven't  passed  on  to  that  great  board  room  m  the  sky 

I  got  SO  tired  of  guys  conning  to  me  with  a  creative 

problem  and  defining  the  target  audience  as "  18  to 
49  year  old  housewives."  I'd  say  "Who  the  hell 

IS  that?" 

Now  I'd  like  to  introduce  the  father  of  our  belief  dynamics 
system,  a  man  who  is  so  totally  objective  with  me  that  I  truly  do 
look  forward  to  his  vacatons  every  year 

Gentlemen.  Wally  Armbruster 

Armbruster:  I  can't  tell  yoo  a  whole  hell  of  a  lot  about  belief 
dynamics  this  mornmg  because  it  takes  a  long  time  to  really  un- 

derstand It  But  I  hope  to  tell  you.  m  just  this  hatf-hour  enough 

about  belief  dynamics  so  you'll  want  to  apply  rt  to  your  own 
corporate  advertising  projects.  If  it  works  for  you  as  it  works 

for  us.  It'll  work  not  only  in  corporate  advertsing,  but  also  in 
product  advertising  It  might  even  help  you  figure  out  why  you 

can't  get  your  daughter  to  clean  up  her  room  or  vi/hy  you're 
having  a  fight  with  your  v^fe.  or  your  husband. 

Belief  dynamics,  as  Jim  said,  forces  us  to  always  address 

oursetves  to  behavior  and  beliefs.  And  I'm  going  to  tell  you  why 
we  started  this,  not  because  I  care  that  much  about  history,  but 

because  it  dramatizes  why  belief  dynamics  is  really  necessary  to 
all  kinds  of  communication 

I  got  so  tired  of  guys  coming  to  me  with  a  creative  problem 

and  defining  the  target  audience  as  "  1 8  to  49  year  okj  house- 

wives." I'd  say  "Who  the  hell  is  that'  You  know,  that's  a  wonnan 

and  her  mother  and  her  grandmotherr  Then  they'd  say  m  an 
effort  to  sharpen  the  picture.  "Uh  oh.  yes  .  .  they  live  m  A 

and  B  counties  ■  Or  "They  are  mddle-income  housewrves "  To 

me  that's  like  giving  directions  to  this  place  (Port  St  Lucie)  by 

saying.  "You  don't  need  a  noap  Its  somewhere  between  Key 

West  and  Buffalo " 

So  we  say  ..  .  hey  let's  break  these  people  down  into 

groups  that  mean  something  I  don't  care  how  okJ  they  are  I 

want  to  krvow  which  are  saying  "yes,"  which  ones  are  saying 
'no."  and  which  ones  ane  saying  "huh''  And  then  I  can  figure  out 

what's  getting  that  behavior  to  happen  and  what  m  the  world 

advertising's  supposed  to  do  to  them 

And  It's  the  same  m  corporate  advertising.  Here's  the  kirxj 

of  "target  audiences'  we  usually  get:  'The  financial  community" 
(They  all  think  alike,  huh?  Yeah'  People  m  the  big  business 
community  all  believe  the  same?)  Employees.  Line  them  up. 

(They  all  alike?  You've  go  no  bitchers'  You've  go  no  happy 
people')  The  press'  Customers?  Suppliers?  Stockholders? 

That's  a  target  definition?  There's  no  behavior?  No  verbs 
attached? 

Let's  take  the  financial  community.  Who  is  it?  Is  it  a  guy  vi^ 

says.  "Buy  that  stock!"  Or  is  it  a  guy  who  says,  'Sell  it!"  Man,  that's 
different  behavior  nght'  Are  we  going  to  say  the  same  thing  to 

both  of  these  cats'  Or  to  the  guy  who  says  "Who'  Never  heard 

of 'em!'  That's  a  different  guy  Now  m  belief  dynamics  what  we 

do  IS  specify  the  behavior  we're  seeking  and  then  determine 
what  beliefs  could  possibly  cause  that  behavior  And  with  a  little 

or  sometmes  a  whole  lot  of  research  we  find  exit  if  they  really 

do  bdieve  as  we  hypothesize. 

This  one  single  picture  tells  you  how  we  think  advertising 

works.  (Slide  shown  of  Belief-Cluster  Man.)  Here's  the  way  we 
picture  people,  not  as  a  certain  age  or  height  or  weight  or 
family  income,  but  as  a  house  full  of  486.41 3  beliefs. 

The  person  you  decide  to  approach  with  advertising  al- 
ways comes  tailor-made  with  all  his  beliefs  inside  of  him.  And 

the  advertising  goes  into  his  intake  valves — into  his  ears  and  his 
eyes  and  his  sense  of  feeling( which  1  think  some  people  ignore), 

and  the  result  of  all  those  beliefs  is  what  causes  behavior  If  it's 

purchasing  your  brand  or  somebody  else's  brand,  if  it's  saying  at 

a  cocktail  party,  "That's  a  lousy  company"  or  "It's  a  good  com- 
pany" That's  behavior  And  beliefs  cause  that  behavior 

And  those  beliefs  were  created  by  advertising.  Oh,  not  just 

the  kind  that  you  pay  for  and  agencies  get  1 5  percent  commis- 
sion on.  but  also  the  kind  that  started  when  you  were  m  your 

mother's  womb  and  some  siren  went  off  and  you  got  scared. 

Or  when  your  mother  said.  "When  you  grow  up  and  get 

married" — you  know,  that  got  you  to  believe  you've  got  to  get 

manned  or  you're  some  kirxJ  of  freak.  Or  when  your  swimming 

teacher  said.  "Put  your  head  under  you  won't  drown."  It's  all 
that  kind  of  advertising  plus  the  kind  we  do  that  creates  beliefs. 

And  this  advertising  can  get  through  the  ears,  the  eyes,  the 
nose,  the  sense  of  touch,  or  the  mouth;  we  call  them  senses, 

but  they  shouldn't  be  called  senses  because  you're  not  sensitive 
there  You  re  sensitive  only  m  your  head  and  m  your  guts. 

That's  why  I  can  say  something  to  an  audience  and  some  of 
them  will  laugh  and  some  will  cry  and  some  will  yawn,  depend- 

ing on  what  their  beliefs  were  when  I  encountered  them.  That's 
v^y  I  call  them  intake  valves  instead  of  senses.  Now.  look  here. 

in  between  the  intake  valves  and  the  marvelous  mixer  (which  is 

how  those  beliefs  mix)  is  what  some  of  the  fancy  researchers 

call  "cognitive  dissonance."  Well,  we've  got  our  own  word  for  it 

We  call  it  "the  bullshit  cluster" 

Now,  in  that  belief  system  are  all  kinds  of  beliefs. 

There  are  beliefs  of  a  high  order — about  God,  the 
flag,  parenthood.  There  are  beliefs  of  a  low 
order — like  whether  Nicklaus  is  better  than 

Johnny  Miller 

1  have  talked  atxxit  belief  dynamics  to  people  from  eigh- 

teen countnes  and  every  time  I'd  ask,  "What's  the  word  for 

bullshit  in  your  countryr  the  answer  would  always  be  "bullshit!" 

Everybody's  got  one.  You  know  they've  got  them  in 
France,  Mexico,  every  place.  And  I  think  there  are  a  lot  of  us 

in  this  room  who  ignore  it  We  say  something  and  try  to  slide  it 

right  by  and  we  think  the  guy  bought  it  just  because  we  said  it 
Watch  it! 

Now,  in  that  belief  system  are  all  kinds  of  beliefs.  There  are 

beliefs  of  a  high  order — about  God,  the  flag,  parenthood. 
There  are  beliefs  of  a  k)w  order — like  whether  Nicklaus  is  bet- 

ter than  Johnny  Miller  There  ane  beliefs  about  people  living  and 

dead.  Some  beliefs  are  very  personal,  like  how  gocxj  I  am  at  my 

job  and  how  good  my  boss  thinks  I  am;  and  there's  often  a  dif- 
ference. What?  You  say  "2  +  2  =  4"  is  a  fact?  Well.  I  don't  care 

whether  you  call  it  a  fact  or  not  It's  whether  you  believe  it  or 
not.  But  be  caneful. 

If  you're  talking  to  a  four-year-old  child,  Santa  Claus  is  a  fart. 

And  that's  v\^t  we  forget  This  is  why  I  am  astounded  that 
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people  run  ads  on  "free  enterprise"  in  Fortune  and  Business 
Week.  Of  course!  But  they  already  believe  rt,  right?  But  not 

everybody  believes  it  And  I  think  this  is  a  very  innportant  thing 

to  keep  in  mind. 

And  there  are  beliefs  inside  people's  bodies  about  prod- 
ucts and  about  corporations.  The  whole  key  is  to  find  out 

which  beliefs  a  guy  has  now  and  what  you've  got  to  fix  and  how 

you've  got  to  fix  it  Now  look,  I  don't  have  a  whole  lot  of  time 
left  but  I  want  to  talk  about  what  Jim  said  earlier — that  you 

shouldn't  decide  first  what  you  want  to  say  It's  second  to  last 
And  it  ties  right  in  to  belief  dynamics. 

Don't  expect  to  change  a  guy  who  hates  you  to  a 
guy  who  loves  you.  Be  realistic.  Just  get  him  to  not 
hate  you  so  bad,  first 

First,  you  should  decide  who  has  cunrent  behavior  that 

you'd  like  to  change.  Be  specific.  Write  it  down.  And  put  a  verb 
in  there.  What  are  they  doingl  It  ought  to  be  like:  Somebody 

who  recommends  against  buying  our  stock.  Somebody  who 

doesn't  apply  for  a  job  with  us  even  though  he's  just  the  guy  we 
need.  Somebody  who  rejects  our  request  for  a  loan.  Some- 

body who  says  he's  out  when  your  salesman  calls  but  says  he's 
in  if  your  compettor  calls. 

Somebody  who  says  of  one  of  our  product's  minor  failures 
"Just  what  I'd  expect  from  that  outfit"  Somebody  who  writes  a 
negative  comment  in  his  column  for  no  apparent  reason.  Or 

who  says  something  negative  about  us  at  a  cocktail  party  when 

somebody  mentions  our  company  Or  a  guy  who  works  for  us 

but  hangs  his  head  a  little  when  somebody  asks,  "Where  do 

you  work?" Now,  with  behavior  that  specific,  you  can  decide  (second) 

what  new  behavior  you  would  like.  Be  specific,  but  be  realistic. 

Don't  expect  to  change  a  guy  who  hates  you  to  a  guy  who 
loves  you.  Be  realistic.  Just  get  him  to  not  hate  you  so  bad,  first 

Suppose  you  run  an  ad  for  Cadillac.  What  do  you  expect  the 

reader  to  do?  Call  the  dealer  up  and  say  "Send  me  over  a  Cadil- 

lac"? You've  got  to  be  specific  and  realistic. 
Third,  you  should  make  a  list  of  current  beliefs  that  could 

possibly  cause  their  current  behavior  You  can  find  out  what 

people  believe  if  you  have  good  research  and  if  you  also  have  a 

talent  for  insight  Objectivity  is  not  enough.  You've  got  to  be 

"subjectively  objective"  to  be  good  in  the  communications  busi- 

ness or  the  research  business.  If  you're  talking  to  a  kid.  you've 

got  to  get  down  on  your  knees  to  be  face  to  face.  And  that's 
very  important 

And  then,  after  you've  decided  what  current  beliefs  cause 
the  current  behavior  you  can  decide  what  it  will  take  to  cause 

the  new  behavior  you'd  like.  But,  again,  be  careful.  You  know, 

make  sure  that  that  "new  belief"  you  write  down  is  achievable 
and  that  it  should  cause  behavior  The  fifth  thing — vyhat  can  we 
say  show,  or  do  as  evidence  that  he  should  believe  that?  Here 

again,  be  objective.  You  can't  just  say  "Love  our  company" 

You've  got  to  give  the  guy  something  to  go  on,  a  reason  to  be- 
lieve, permission  to  believe,  something  that  makes  sense  up  in 

the  head  or  down  here  in  the  guts. 

Sixth,  how  shall  we  say  it?  As  I  told  you,  the  fifth  thing  was 

v^t  should  you  say  and  the  last  is  how  to  say  it  because  you've 

still  got  to  have  "creative  execution."  A  lot  depends  on  the  guy 

who  knows  how  to  say  what  you  have  to  say  The  caution 

here — if  you're  a  client — is  don't  be  chicken.  Very  often,  when 
a  guy  comes  to  you  with  a  good  idea,  it  will  scare  you  a  little  bit 
If  an  idea  is  so  safe  that  it  will  get  right  through  the  board  of 

directors,  probably  the  only  beliefs  it  will  affect  are  those  of  the 
board  of  directors. 

I  have  talked  about  belief  clusters  and  brought  a  few  slides 

of  what  they  look  like.  Now  here,  for  instance,  is  one  you'd  like 
for  your  company  "XYZ  Company  is  excellent  They  have  an 

excellent  product.  They  make  very  small  profit.  They're 

primarily  concerned  about  customer  satisfaction.  And  they're 
lovable  people."  You'd  like  your  customers  to  believe  that 
Right?  But  then  you  turn  right  around  and  want  your  stockhol- 

ders and  the  guy  reading  The  Wall  Street  journal  to  believe 

"XYZ  Company's  excellent,  excellent  products,  but 

maximum-profit  oriented.  It's  a  company  primarily  concerned 

about  stockholders  and  they're  tough." 

Make  up  your  mind.  You  can't  talk  out  of  both  sides  of  your mouth. 

How  about  this  one?  You  know,  there  are  a  lot  of  com- 

panies advertising,  trying  to  get  people  to  believe  that  their 

company  is  "a  solid  old  company  with  a  glorious  past . .  .  estab- 

lished 1849  .  .  .  their  founder  was  outstanding." 
If  that's  what  you  want  people  to  believe,  fine.  But  maybe 

you  ought  to  think,  especially  if  you're  IBM  or  an  advertising 
agency  or  anybody  who  makes  modern  products,  maybe  this 

IS  a  better  belief  for  people  to  have:  "It's  a  solid  contemporary 

company  with  a  glonous  future!  I've  no  idea  when  they  started. 

Who  cares?  The  current  people  are  outstanding."  That's  what 
I'd  want  for  my  company  Unless  I  was  selling  wine  or  some- 

thing, then  I  might  like  that  old  .  .  . 

We've  done  a  belief  dynamics  study  on  "free  enterpnse."  I 

can't  go  into  it  very  deeply  but  I  just  thought  I'd  like  to  show  you 
what  kind  of  objectivity  belief  dynamics  brings  out  We  did  the 

beliefs  of  three  guys.  Daddy  Warbucks,  Charlie  Brown,  and Doonesbury 

I  don't  know  if  you  get  Doonesbury  in  your  funny  paper; 

but  he's  a  real  character  I  mean  if  Daddy  Warbucks  is  over 

there,  Doonesbury  is  over  there.  Charlie  Brown's  in  the  mid- 

dle. Anyway  they  all  believe:  "I  love  America,"  and  "I  believe  in 
democracy"  Except  Daddy  Warbucks  believes  "except  in 

business!" "Executives  don't  work,"  I  mean  the  really  top 
executives  don't  work.  Now  where  does  a  belief 
like  that  come  from?  It  comes  from  advertising. 

And  DcKDnesbury  believes  "even  in  business."  All  I'm  trying 
to  say  IS  I've  shown  this  free  enterpnse  belief  dynamics  to  a  lot 
of  big  shots  (what  do  you  call  them?  chief  executive  officers). 

And  they  kind  of  backed  off  and  had  a  chip  on  their  shoulders 

until  finally  they  started  to  listen.  >bu  know,  because  I  said,  "Hey 
look,  you  know,  if  you  think  those  guys  are  stupid  because  they 

won't  listen  to  you,  what's  that  make  you  if  you're  so  educated 

and  you  won't  listen  to  them?"  You  can't  talk  to  anybody  you 

can't  really  advertise  to  anybody  unless  you  listen  to  what  they 

believe.  You've  got  to  know  where  they're  "at"  And  I  don't mean  Philadelphia 

Here's  a  belief  that  Charlie  Brown  has. 
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"Executives  don't  work."  I  mean  the  really  top  execuUves 
don't  work.  Now  where  does  a  belief  like  that  conne  from'  It 
comes  from  advertising  Who  did  the  advertising?  Those 

executives.  You  know,  he  gets  his  piaure  taken.  He  s  dressed 

better  than  when  he  goes  to  church.  He  doesn't  canry  anything. 

There's  nothing  in  his  'm"  box.  There's  nothing  in  his  "out'  box. 
He  doesn't  sweat  I  mean,  what  the  hell  does  he  do?  And  really 
executives  went  to  such  great  pains  to  get  people  to  believe 

that  They  really  did.  But  you  see  some  now  that  are  starting  to 

aa  differently — they're  starting  to  take  their  coats  off  at  nneet- 
ings.  Jimmy  Carter  is  wearing  a  sweater  And  I  talked  to  Bob 

Kirby  the  other  day  and  he  said,  "Yeah.  I  rxjticed  Jimmy  Carter 

carried  his  own  luggage!"  That  my  fnends.  is  advertising.  But 
when  you  advertise,  you  should  clearly  know  what  beliefs 

you're  trying  to  change. 

I'm  going  to  dose  this  out  m  a  minute.  I  just  want  to  give  you 
one  example  about  how  it  works,  even  m  real  life. 

I  remember  this  time — and  noaybe  there  are  a  lot  of  guys 

in  this  room  the  same  thing  happened  to  It's  a  story  of  advertis- 
ing, beliefs,  and  tjehavior  that  happened  to  me  a  few  years  ago 

I'm  sittng  at  the  breakfast  table  and  one  of  my  teenage  sons 

comes  in  and  sits  down.  I  notice  his  hair's  getting  a  littJe  brt  long 

So  here  were  my  beliefs:  "My  boys  will  not  have  long  hair"  (It 

was  )ust  coming  m.  you  know.)  "Boys  should  have  crew  cuts." 
"Fathers  should  rule."  "My  friends  at  work  would  razi  me. 

they'd  say  'Is  that  your  daughter'' ' 
So  I  started  to  advertise  I  said.  "You're  going  to  get  your 

hair  cut  do  you  hear?"  He  said.  "Yes.  Dad.  pass  the  sugar."  The 

next  day  I  thought  Id  try  a  different  tack.  I  said.  "Good  morning, 

Alice!"  And  he  said.  "\M>ukJ  you  pass  the  sugar'" 

It  just  didn't  work.  I  did  this  a  lot  of  tinnes.  And  finally  I  did 
my  research.  I  said,  "Did  you  hear  mer  He  said.  "Yeah,  I  heard 

you.  Dad.  Id  better  get  my  hair  cut  because  I  look  like  a  girl." 
Now,  see,  my  advertising  campaign  was  perfect  I  mean.  I  had 

plenty  of  reach,  plenty  of  frequency  And  now — splendid 

recall. 
But  his  hair  kept  growing! 

If  I  had  looked  at  his  belief  system  I  would  have  seen  that  he 

had  some  beliefs  too  You  know'  He  believed:  "I  must  have  long 

hair  It  looks  great  If  I  don't  my  fnends  will  razz  me.  Dad  will  yell 
and  threaten.  I  will  be  quiet  and  it  will  go  away  Fathers  are 

square "  And  what  I  call  the  "aha!  belief":  "Mother  will  be  on  my 

side  if  It  comes  to  blows' 

Disseminating  information  is  easy.  Advertising  is 

hard,  tt's  advertising's  job  to  address  a  person's 
beliefs  in  a  v\/ay  that  will  lead  to  whatever  behavior 

you  seek. 

And  so  if  you  want  to  fmd  out  why  we're  buying  products 

nr\ade  in  Japan,  or  why  people  don't  praise  your  corporatKXi  as 
highly  as  your  chairnrun  of  the  board,  you  do  your  little  belief 

dynamics  and  I  tNnk  you'll  find  out 
All  behavior  is  based  on  beliefs  Together  a  person's  beliefs 

are  what  triggers  his  acton  and  that's  belief  dynamics.  To  create 

behavior,  you've  got  to  create  beliefs 

This  IS  really  how  advertising  works.  It's  how  commumco- 

tion  of  any  kind  v*«Drks.  I  hope  you're  not  just  communicators. 
dissemir\ating  information. 

Disseminating  mforn^tion  is  easy  Advertising  is  hard.  K's 

advertising's  )Ob  to  address  a  person's  beliefs  m  a  way  that  will 
lead  to  whatever  behavior  you  seek. 
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Expanded  Horizons  for  Corporate  Communications 

William  I  Ylvisaker 

Chairmon  of  the  board,  Gould  Inc. 

I  am  not  addressing  you  tonight  as  an  expert  on  communica- 
tions. I  am  not.  I  am,  however,  a  corporate  executive,  v\/ith 

thirty  years'  experience  of  trying  to  make  the  "bottom  line" — 
company  profits — improve  each  year 

As  a  management  person,  specifically  as  chief  executive  of- 
ficer of  a  large  corporation,  I  am  profoundly  aware  of  the 

importance  of  communications  in  helping  to  meet  corporate 

ob|ectives. 
In  preparing  this  talk,  I  came  to  the  realization  that  in  many 

ways,  Gould  typifies  the  situation  in  which  many  good-sized 

companies  in  this  country  find  themselves  today  (by  "good- 
sized"  I  mean  most  of  the  companies  on  the  Fortune  500  list  of 
industrial  companies) — with  the  exception  of  the  top  fifty. 

Those  top  fifty  companies  are,  by  and  large,  household 

words — General  Motors,  A.T&I,  I.B.M.,  Ford,  Exxon — but 

beyond  them  are  hundreds  of  large  and  profitable  companies 
that  are  not  nearly  so  well  known. 

These  companies,  like  yours  and  mine,  are  often  in  com- 

petition with  each  other  and  with  hundreds  of  smaller  com- 

panies, to  get  their  story  across  to  a  great  many  important  pub- 
lics: the  general  public,  employees,  stockholders,  customers, 

suppliers,  the  financial  community  and  others.  It  is  a  competi- 
tion of  communication. 

In  a  nation  of  free  enterprise,  we  as  businessmen  and 

women  are  flooding  the  media  with  our  messages  and  the  pub- 
lic IS  overwhelmed  by  the  resultant  outpouring  of  stimuli. 

Because  of  that,  the  message  and  the  method  of  com- 
munication we  use  are  increasingly  important.  It  is  especially 

important  for  Gould  because  our  company  today  is  several 

light-years  removed  from  the  Gould  of  just  ten  years  ago.  Try- 
ing to  get  across  to  our  publics  exactiy  what  kind  of  company 

we  are  today  is  not  only  a  very  important  aim,  but  one  tiiat  is 

very  difficult  to  achieve. 

In  a  nation  of  free  enterpnse,  we  as  businessnnen 
and  women  are  flooding  the  media  with  our 
messages  and  the  public  is  overwhelmed  by  the 
resultant  outpouring  of  stimuli. 

lb  get  some  understanding  of  our  problem — or  rather 

opportunity  as  they  say  on  Madison  Avenue — it  is  necessary  to 
know  something  about  Gould. 

Our  history  dates  back  a  hundred  years.  Only  ten  years 

ago,  in  1967,  we  were  known  as  Gould-National  Batteries,  Inc. 
We  were  at  that  time  basically  a  battery  company  with  $115 

million  a  year  in  sales  and  $2.8  million  in  profits.  We  had  4,300 

employees  working  at  twenty-seven  plants  in  the  United  States 

and  overseas.  And  we  didn't  even  make  the  Fortune  500. 
Today  Gould  ranks  approximately  164th  on  the  Fortune 

500  list.  In  1976,  we  recorded  $1.2  billion  in  sales  and  profits  of 

$66  million.  We  now  have  35,000  employees  at  128  plants 

throughout  the  United  States  and  in  sixteen  foreign  countries. 

We  are  no  longer  simply  a  battery  company  and  this  year  our 

sales  will  exceed  $1.5  billion  and  net  profits  will  approach  $90 
million. 

While  we  are  still  a  very  important  factor  in  the  battery 

business.  69  percent  of  our  business  today  (battenes  included) 

IS  in  electrical  products  and  3 1  percent  in  industrial  products.  In 

terms  of  electrical  products,  it  appears  that  Gould  now  ranks 

among  the  top  five  producers. 

This  growth  rate  has  left  many  of  our  employees, 
customers,  and  stockholders  somewhat  unsure  of 

what  Gould  is  today  That  is  why  communication  is 
so  important  to  the  company 

We  have  six  groups,  forty-five  divisions,  and  we  produce  a 
wide  range  of  products.  For  instance,  we  make  the  J.C.  Penney 

battery  electric  motors  for  swimming  pools  and  industry  oscil- 

lographs, transducers  for  use  in  hospitals,  and  the  Mark  48  tor- 
pedo for  the  Navy  )ust  to  name  a  few. 

Much  of  our  growth  has  been  through  acquisitions — 
twenty-six  to  date,  the  most  important  of  which  was  our 
merger  with  l-T-E  Imperial  Corporation  last  spring. 

On  a  pro  forma  basis,  our  sales  have  grown  at  an  average 

rate  of  18  percent  a  year  since  1967,  net  profits  at  23  percent 

and  earnings  per  share  at  15  percent.  Most  important,  our 
stock  is  almost  four  times  higher  than  it  was  ten  years  ago. 

This  growth  rate  has  left  many  of  our  employees,  custom- 
ers, and  stockholders  somewhat  unsure  of  what  Gould  is  today 

That  IS  why  communication  is  so  important  to  the  company 

Until  recently  we  were  considered  a  battery  maker  with  a 

business  closely  tied  to  the  vagaries  of  the  automobile  industry 

both  in  the  financial  community  and  among  the  security  analysts 
who  cover  the  automotive  industry 

An  image  study  done  in  1971  among  security  analysts  and 

the  general  financial  community  came  up  with  these  results: 

•  Gould  was  primarily  known  as  a  battery  manufacturer 

•  Association  of  Gould  with  electrical  products  was  low. 

•  Analysts  didn't  know  Gould's  principal  areas  of  interest 
•  Two-thirds  of  the  financial  community  were  not  very  familiar 
with  Gould. 
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•  Analysts  were  hesitant  to  recommend  Gould  stock. 

•  Electnca)  and  electronics  analysts  did  not  know  if  they  shoukj 
follow  GoukJ. 

•  Gould  was  not  highly  thought  of  as  being  innovative. 

If  that  were  a  report  card,  it  would  have  rated  pretty  low.  It 

certainly  wasn't  pleasant  reading.  Moreover  this  image  prob- 
lem hurt  us  in  many  places — including  our  value  m  the  mar- 

ketplace. Part  of  the  problem  was  due  to  the  fact  that  we  were 

so  closely  related  to  the  automotive  industry,  which  earned  a 

fairly  low  P/E  multple.  But  much  of  the  problem  was  directly 
related  to  the  faa  that  we  were  not  well  known.  We  were  not 

effectr/ely  communicating  our  story 

Compounding  our  frustration  was  the  fact  that  Gould 

management  thought  we  had  created  something  special.  It  was 

obvious,  to  paraphrase  Adlai  E  Stevenson,  "that  we  sinrply  had 
to  develop  better  methods  of  communication  because 

there  is  no  better  system  of  ultin^te  reliance  than  the  dis- 

cnminatng  choice  of  people.  But  first  they  have  to  be  in- 

formed.' 
You  know  how  important  it  is  to  have  the  financa)  com- 

munity understand  your  company.  It  is  important  that  Wall 

Street  put  a  fair  evaluation  on  your  secuntes  and  on  your 

pnce-earnings  ratio  Put  another  way  I  prefer  a  10  to  I  nrnjitple 
to  a  6  to  I .  In  our  case,  the  difference  m  P/E  ratio  coukj  mean  an 

additonal  $300  million  m  market  value.  A  higher  P/E  ratio  can 

be  more  advantageous  m  makjr>g  an  acquisition  with  common 

stock.  It  also  means  our  emptoyee  profit  sharing  plan  (which 

invests  50  percent  of  the  funds  m  GoukJ  stock)  can  benefit  And 

It  also  nneans  our  stock  option  program  woukJ  have  sonne  sub- 
stantial opportunities  for  pjarKipants. 

Over  the  last  ten  years,  our  research  laboratones  have 

produced,  arxj  continue  to  produce,  a  flow  of  improved  or 

new  products  which  has  helped  us  achieve  market  or  technical 

leadership  m  noany  of  our  produa  lines. 

We  also  have  attracted  some  very  talented  nnanagers  and 

scientsts  to  GoukJ.  All  of  these  devekjpments  are  paying  off  m 
the  increased  profits  I  mentioned. 

In  addition  to  being  innovative  m  our  research  and  de- 
velopnnent  we  have  tned  to  be  innovative  m  other  ways  withm 

our  company  We  built  a  new  corporate  headquarters  m  Rol- 

ling Meadows.  Illinois,  a  suburb  of  Chicago.  It  has  the  atmos- 

phere of  a  small  college  campus  Besides  our  corporate  head- 
quarters building,  we  have  one  of  our  research  laboratones.  a 

nfianagennent  educaton  center,  a  separate  faality  which  is  our 

"mini'  business  school,  complete  with  classrooms,  bedrooms. 
and  teaching  faalities  wrth  a  visiting  faculty  of  distinguished  pro- 

fessors from  all  over  the  country.  We  built  an  mdoor  sports 

complex,  with  tennis,  squash,  handball,  swimming,  racquet 

ball,  and  exerose  rooms  adjacent  to  our  headquarters.  And 

our  offices  and  grounds  have  an  extensrve  collection  of  art 

including  a  twenty-eight-foot  Picasso  sculpture.  All  of  this  was 
done  to  provide  a  pleasing  and  creative  environment  for  our 

employees — a  place  to  work,  create,  communicate,  play  and 

relax,  a  place  to  enjoy  and  have  pnde  m — and  it's  an  effectrve 
way  of  communication. 

So  our  communications  interest  and  needs  for  the  past 
four  to  five  years  have  been  substantial  We  want  our  various 

publics  to  know  who  we  are.  what  we  do.  what  we  have 
achieved,  and  to  think  well  of  us. 

We  also  want  them  to  think  we  are  somewhat  special.  I 

imagine  that  this  desire  is  harbored  by  every  chief  executive 
officer  in  this  country 

The  question  is  "How  does  one  achieve  this  goair  Obvi- 
ously many  companies  have  used  many  different  approaches. 

What  I  will  outline  tonight  is  how  we  approached  the  problem. 

And  I  must  tell  you  by  "we"  I  mean  Gould's  management 

team,  the  company's  communication  staff — and  Del  Fuller, 
our  vice  president  of  communications,  who  is  m  the  audience 

tonight — our  advertising  agencies,  and  our  public-relations 

counseling  firm. 

We  also  want  them  to  think  we  are  sonnewhat 

special.  I  imagine  that  this  desire  is  harbored  by 
every  chief  executive  officer  m  this  country. 

To  address  our  problems  we  have  used  several  communi- 

catons  approaches  —  internal  communication,  advertising, 

public  relations,  corporate  identity  programs,  financial  public  re- 
lations, and  others,  as  most  companies  do.  A  few  are  unique  m 

either  concept  or  execution.  I  won't  discuss  our  routine  prog- 
rams, but  I  will  deal  with  those  we  believe  have  some  unique 

element 

For  exanrple  our  advertising  program.  One  major  mission 

in  corporate  advertising  is  to  reach,  inform,  and  we  hope  im- 

press the  investment  community — analysts,  fund  managers, 

individual  investors.  stockhokJers,  bankers,  and  others  in  a  posi- 
tion to  offer  or  confirm  investment  advice.  Obviously  other 

important  audiences  are  reached  through  such  ads  — 

customers,  prospecu.  employees,  potential  employees,  gov- 
ernment and  community  leaders  and  others,  all  important  in 

their  own  nght 

Our  aim  in  developing  an  advertising  campaign  was  to 

stand  out  from  the  crowd,  to  create  a  unique  identty  for 

GouW. 
Our  thinking  quickly  gravrtated  to  the  concept  of  technol- 

ogy. Gould  considers  itself  a  technology-oriented  company 
Our  success  m  great  part  has  been  due  to  our  concentration  on 

integrated  technok>gies  and  our  spending  on  research  and  de- 
velopment which  this  year  will  amount  to  over  $67  million. 

Gould  has  a  large  number  of  managers  who  are  soentifically 

trained,  and  we  have  hundreds  of  Ph.D's  and  other  well- 
trained  scientists  and  technioans  who  have  a  firsthand  feel  of 

what  technokDgy  can  do  and  how  important  it  can  be. 

We  also  have  an  important  resource  in  our  scientific  advis- 

ory board  composed  of  such  distnguished  scientsts  as  Dr  Ed- 
ward David,  fornner  presidential  adviser  and  executve  director 

of  Bell  Laboratories'  Research  Commumcatons  Division,  and 
Dr  Eugene  Fubini.  former  Under  Secretary  of  Defense  and 

vice  president  of  research  and  development  at  IBM. — and 
others  equally  eminent  They  consult  vwth  us  constantly  on  our 

research  efforts  and  directions  and  point  out  new  opportunities 

and  frontiers  for  techr>ology  as  well  as  meeting  quarterly  to  re- 

view GoukJ's  research  and  developnoent  projects 
It  IS  clear  to  any  thinking  person  that  technology  has  pro- 

vided the  solutions  to  many  of  society's  problems  Yet  it  is  also 
frequently  blamed  for  noany  of  our  problems.  Some  people 

would  have  us  believe  that  there  is  too  much  technology  today 

that  this  very  abundance  is  the  basis  for  many  of  our  ilk. 
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I  firmly  believe  that  solutions  to  societal  problems  lie  in  the 

intelligent  application  of  technology.  A  misunderstanding  of 

technology's  role  in  man's  advancement  can  only  lead  to  his  in- 
ability to  provide  those  solutions. 

Consequently  at  Gould,  we  decided  that  our  advertising 

campaign  should  provide  an  indirect  yet  clear  understanding  of 

vk/hat  technology  is.  The  program  we  developed  would  identify 

us  as  a  technology  company  It  would  provide  us  with  a  cam- 
paign that  was  unusual  and  provocative.  And  we  hoped  it 

would  show  that  Gould  has  unique  ideas  on  topics  not  only  re- 
lated to  Its  own  business  but  of  national  importance. 

It  is  clear  to  any  thinking  person  that  technology  has 

provided  the  solutions  to  many  of  society's 
problems.  Yet  it  is  also  frequently  blamed  for  many 
of  our  problems. 

Input  for  the  campaign  came  from  many  sources.  We 
asked  Isaac  Asimov,  one  of  the  most  distinguished  writers  of 

technology  and  science,  to  help  write  a  series  of  white  papers. 
Editorial  comments  came  from  Gould  executives,  scientists, 

agencies,  and  our  scientific  advisory  board  members. 

The  result  to  date  has  been  seven  white  papers — which 
are  available  for  distribution  in  the  back  of  the  room  along  with 

this  speech  and  our  annual  report.  The  white  papers  led  to 

seven  ads  on  the  ideas  they  presented.  I  won't  go  into  detail 
about  the  papers,  but  a  listing  of  some  of  the  titles  will  give  you 

an  idea  of  the  general  themes. 

One  was  entitled  "Technology:  sputnik,  economic 

chauvinism,  and  world  peace."  This  dealt  with  the  increased 
competition  in  science  and  technology  from  other  developed 

countries,  and  what  this  country's  direction  should  be.  Another 

was  "Technology:  population,  pollution,  and  the  prophets  of 
doom."  Another  was  '"Whale  Oil,  Arab  Oil,  and  No  Oil."  Still 

another  was  "Adam  Smith,  Uncle  Sam,  and  Big  Brother" 
Each  of  these  papers  touches  on  some  important  aspect 

of  technology  and  how  it  relates  to  the  way  we  live  and  hope 

our  children  will  live  in  the  future.  The  tag  line  on  some  of  the 

papers  was  "Science  and  Technology  can  solve  many  problems. 

If  they  don't,  what  else  will?" 
The  ads  started  running  in  the  spring  of  1974  in  publications 

aimed  at  the  financial  community  opinion  leaders,  and  our 

other  important  audiences.  Among  the  media  selected  were: 

Fortune,  Business  Week,  Time,  U.S.  News,  Wall  Street  Journal, 

damn's,  Forbes,  and  Scientific  American.  We  spent  a  modest 
amount  on  the  program,  less  than  $1  million  in  all. 

The  results?  Managers  are  always  interested  in  the  bottom 

line,  but  when  dealing  with  advertising  and  communications 

programs  generally  hard  figures  are  not  easy  to  arrive  at 

However  we  did  get  some  solid  statistics.  The  ads  reached 

42  million  people.  And  many  readers  saw  the  messages  two, 

three,  and  four  times.  According  to  readership  studies,  the  ads 

drew  a  rating  well  above  average.  In  1 975,  just  four  years  after 

our  first  unflattering  study  we  had  a  second  opinion  study 
made.  The  conclusions  were  that 

•  Roughly  half  the  financial  community  were  noyy  familiar  with 

Gould.  On  the  negative  side,  obviously  half  still  weren't 
•  We  were  still  thought  of  by  many  as  a  battery  manufacturer 

but  a  growing  number  were  aware  that  we  were  in  the  electri- 

cal products  field. 

•  The  technology  story  had  penetrated  the  financial  commu- 
nity and  Gould  received  favorable  ratings  on  technological 

capabilities  and  management 

•  The  financial  community  thought  Gould  was  a  better  overall 
investment  in  1975  than  they  did  in  1971. 

•  The  business  community  thought  of  Gould  as  a  leader  in 
the  market  in  which  it  competed,  and  also  that  it  made  quality 

products. So  maybe  our  image  was  improving.  It  improved  because 

we  informed  our  publics  through  a  well  thought-out  communi- 
cations program. 

We  also  received  some  reactions  from  our  programs 

which  are  more  difficult  to  evaluate.  We  sent  copies  of  our 

white  papers  to  a  number  of  people  we  thought  were  impor- 
tant. But  we  were  surprised  when  we  got  21 ,000  requests  for 

copies  of  the  papers  as  a  result  of  our  ads,  including  3,000  re- 
quests from  schools.  And  schools  in  countries  around  the 

world  are  now  using  them  as  textbooks. 

We  received  over  20,000  letters  from  readers  including  Ed 

Cole,  president  of  General  Motors;  Paul  Thayer,  chairman  of 

LTV  Corporation;  Willard  Rockwell  of  Rockwell  International; 

David  Packard  of  Hewlett-Packard;  Jerome  Weisner,  president 
of  M.I.T;  Pete  Peterson  of  Lehman  Brothers;  and  Frank  Cary  of 

I.B.M.,  praising  us  for  tackling  an  important  and  difficult  topic 

and  making  some  sense  out  of  it  (In  fact  Ed  Cole  subsequentiy 

joined  our  board.)  Employees,  customers,  suppliers,  and 
others  chimed  in  with  the  same  refrain. 

And  if  you  think  long  copy  ads  don't  work,  our  full-page 
Wall  Street  Journal  ads  were  full  of  type,  and  still  drew  more  than 

1,000  letterhead  replies  each.  In  addition,  a  feature  article  in 

Business  Week  linked  Gould  with  Borg- Warner  I.B.M.,  Xerox, 
and  other  high  technology  companies. 

Since  the  quality  of  the  ads  depends  on  the  unique 
ideas  and  thoughts  expressed,  there  is  no  desire  to 
push  through  ads  just  for  the  sake  of  meeting  a 
schedule. 

We  think  so  well  of  this  particular  campaign  that  we  will 

continue  to  njn  it  as  we  come  up  with  appropriate  subjects. 

Since  the  quality  of  the  ads  depends  on  the  unique  ideas 

and  thoughts  expressed,  there  is  no  desire  to  push  through  ads 

just  for  the  sake  of  meeting  a  schedule.  When  we  have  some- 
thing unique  to  say,  we  will  say  it 

Our  newest  corporate  advertising  campaign  has  evolved 

into  a  positioning  campaign.  It  emphasizes  the  idea  that  Gould  is 

a  major  electrical  company  and  indicates  the  many  different 

electrical  products  we  are  involved  with.  This  is  particularly 

timely  following  our  merger  with  l-T-E  Imperial. 

To  make  our  company  more  understandable  to  our  pub- 
lics, particularly  the  financial  community,  we  have  simplified  our 

company  organization  by  dividing  it  into  three  major  compo- 
nents: electrical  products,  batteries,  and  industnal  products.  We 

have  also  simplified  our  presentations  so  that  they  can  make  six 

or  seven  major  points  and  leave  out  the  myriad  details  that 

simply  serve  to  confuse  and  ob)SCure. 
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Gould  managernent  has  appeared  at  meetings  with  the  in- 
vestment communrty  throughout  the  Unrted  States,  m  Europe, 

and  in  Japan  We  believe  we  have  been  able  to  get  vanous  pub- 

lics to  really  understand  what  Gould  is  and  does.  Equally  impor- 

tant we  have  built  a  track  record  of  credibilrty  m  our  state- 
nnents  and  financial  forecasts  m  the  past  several  years.  We 

explaK^ed  our  finanoal  goals,  how  we  proposed  to  meet  them. 

and  then  let  people  Icxjw  when  we  had  met  them — and  rnost 

important  we  have  exceeded  these  goals.  We  only  forecast  fi- 

nancial results  quarterly  such  as:  'we  expect  to  exceed  X  cents 

per  share  this  quarter"  and  speak  only  to  general  percentage 
ranges  on  an  annual  basis  such  as:  'We  expea  to  show  im- 

provement in  line  v^rth  what  our  present  trend  has  been." 
In  October  a  major  presentation  was  noade  to  the  financial 

communrty  when  we  had  1 38  analysts  and  professicxial  inves- 

tors atterxj  a  two-day  meetmg  at  our  headquarters  It  was  very 

well  received,  judging  from  the  comments  of  those  who  at- 

tended Most  of  the  analysts  were  those  who  cover  the  electn- 
cal  industry  Apparently,  many  analysts  have  been  convinced 

that  this  IS  the  industry  group  m  whtch  Goukj  bekxigs.  It  is  very 
difficutt  of  course,  to  measure  the  results  of  our  financial  put))ic 

relatKXis  program  There  are  many  faaors  involved  that  go 

well  beyond  good  communication.  First  our  company's  finan- 
cial perfornoance  has  been  good  Our  sales  and  earnings  have 

increased  at  an  above  average  rate,  and  so  has  our  dividend 
rate. 

Without  a  good  financial  record,  even  the  best  connnxni- 

cat)ons  program  to  the  financial  communrty  can  lay  an  egg  Sec- 
ond, we  (jassed  the  billion  dollar  sales  mark.  and.  third,  we  have 

a  greater  number  of  shares  outstanding — 23  milUon — than 
ever  before  This.  too.  can  make  a  security  more  attractive, 

parbcularly  to  the  instrtutions. 

In  the  past  twelve  months  we  have  had  a  dozen  very 

favorable  reports  on  Goukj  by  analysts  and  the  pnce  of  our 

stock  reached  a  new  high  of  33  m  1 977  We  are  now  selkng  at  a 

higher  pnce-earnmgs  rat)0 — about  1 0.  up  from  6  m  1 974  Trad- 
ing in  Gould  stock  in  terms  of  daily  volume  on  the  New  Yorlc 

Stock  Exchar>ge  has  increased  sixfold  m  that  sanr>e  perxxJ  In  the 

past  year,  eghteen  msttutions  have  made  mrtial  purchases  of 
100.000  shares  or  more  of  Gould  stock,  or  increased  their 

holdings  by  100.000  So.  based  on  these  statistics,  we  thmk  we 

are  on  the  nght  track  in  terms  of  our  communications  program 

But  communication  at  GouW  has  another  rote  to  play  — 
one  which  goes  far  Iseyond  our  corporate  headquarters  to  the 

very  heart  of  our  free  enterprise  system  I.  like  those  of  you 

here  today  am  a  strong  believer  m  free  enterprise  It  has  been 

the  backbor>e  of  our  nation  for  over  two  hundred  years — but 

It  may  not  last  rrxjch  kxiger  if  we  don't  begin  communicat- 
ing more  effectively  to  wider  audiences,  what  our  system  is 

all  about. 

Wfthcxit  a  good  financial  record,  even  the  best 
connmunications  pnogram  to  the  finanoal 
comnnunrty  can  lay  an  egg. 

Never  has  big  business  been  held  m  such  tow  esteem  In  a 

recent  poll  Americans  ranked  big  business  sixteenth  m  terms  of 

honesty  dependabilrty  and  mtegnty — just  above  politicians, 

labor  leaders,  advertising  agencies,  and  bureaucrats.  There  is  a 

strong  ant-big  business  attitude  prevalent  today  one  which 

goes  harxJ-in-hand  with  widespread  econom<  ignorance,  ig- 
rK>rance  in  the  classrooms,  ignorance  among  politicians,  even 

Ignorance  among  our  educators. 

\Afe  can,  and  we  must  reverse  the  atttude  that  big 
business  is  alien  to  a  democratic  sooety  It  is  not 
alien,  but  essential. 

I  agree  with  many  of  my  concerned  business  colleagues 

A+K)  say  we  should  speak  out  again  and  again,  m  better  and 
better  ways,  to  explain  m  realistK:  terms  how  our  economic 

system  works — rts  shortcomings  and  its  successes. 

We  can.  and  we  must  reverse  the  attitude  that  big  business 

IS  alien  to  a  democratic  sooety  It  is  not  alien,  but  essential. 

We  can  accomplish  this  by  expanding  our  corporate 

communicatons  honzons  Companies,  their  management 

ther  employees,  should  be  politically  active.  We  should  en- 
courage them  to  participate  m  political  affairs  on  the  local,  state, 

and  national  level,  and  they  should  be  helped  in  understanding 

the  issues  of  concern.  At  Gould,  we  are  trying  to  tackte  the 

pnobtem  of  economic  education  m  a  variety  of  ways — m  talks, 
booklets,  a  special  sectwn  m  our  annual  report,  visrts  by  high 

school  and  college  classes  to  our  plants  and  offices,  the  hinng  of 

professors  as  summer  employees  so  they  can  learn  about 
business  firsthand  rather  than  from  a  texttook. 

VSfe  have  a  company  policy  that  erKOurages  employees  to 

spend  part  time  or  full  time  on  pohtical  and  communrty  af- 
fairs, and  we  are  very  generous  with  leaves  of  absence  for  the 

purpose. 
We  don't  believe  m  keeping  a  low  pnafile.  If  there  is  an  issue 

m  which  we  have  some  concern,  some  knowledge,  or  a  view- 
point we  send  tetters  to  our  Congressmen.  ar>d  we  encourage 

our  nranagers  and  emptoyees  to  do  the  same.  I  will  not  ̂ esltate 

to  call  up  polrtical  acquaintances  and  tell  them  my  views  on  an 
issue  1  know  many  of  our  other  executives  do  the  sanne.  and  so 

do  scxne  of  our  employees.  The  freedom  to  do  so  is  a  funda- 
mental nght  even  an  obligation,  m  this  country 

If  business  doesn't  speak  out  to  present  its  ideas  and  view- 

points, who  will'  The  answer  is  "no  one."  Business  cannot  afford 

to  sit  on  rts  collective  hands  and  say  "Let  someone  else  do  it"  or 
"It's  too  difficult  a  pb  for  us."  or  "V^  don't  want  our  views 

kncNvn.'  Every  voice  heard  s  a  step  toward  rnore  respect  for 
the  busir>ess  workj 

What  IS  needed  ts  for  business  to  concentrate  and 

coondinate  its  efforts  by  SF>eakjng  out  on  major 
issues,  to  become  a  more  impiortant  voice. 

One  probtem  with  business  is  that  it  does  not  have  an  or- 
ganized consttuency.  It  doesn  t  have  an  effective,  strong,  unified 

vo<e  on  such  national  concerns  as  inflation,  unemptoymerrt. 

and  fiscal  and  nnonetary  restraint  Many  other  groups — some 
even  small  in  number — have  much  louder  voices.  Vocal 

mirxjnt)es  have  often  controlled  government  polcy  In  England, 

the  voice  of  organized  labor  has  helped  cause  that  country's 
present  economic  cnsis  and  possible  decay  In  this  country  New 

York  Oty's  current  finanoal  prbbtems  can  be  traced  to  the  lack 
of  a  strong  vocal  opposrtKm  acting  as  a  nestranng  force. 
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What  IS  needed  is  for  business  to  concentrate  and  coordi- 

nate Its  efforts  by  speaking  out  on  major  issues,  to  become  a 

more  important  voice.  Today,  there  are  hundreds  of  companies 

with  their  own  programs  for  communicating  on  major  issues. 

There  are  also  dozens  of  groups  like  the  NAM,  the  United 
States  Chamber  of  Commerce,  and  the  Business  Roundtable. 

But  they  often  go  their  independent  ways,  thus  diluting  their 

efforts.  It  seems  to  me  two  things  are  needed:  First,  companies 

should  devote  a  portion  of  their  advertising  and  communica- 
tions budget  to  deal  with  important  national,  state,  and  local 

issues. 

If  we  are  so  enterprising,  so  energetic,  so 
innovative,  and  so  snnart,  v^e  should  be  able  to  help 
fornnulate  ideas  and  progranns  that  will  alleviate  the 
societal  problems  we  face  in  our  third  century 

And  second,  perhaps  business  needs  to  consolidate  the 

communications  efforts  of  the  various  firms  and  trade  associa- 

tions so  that  It  can  speak  with  a  more  powerful  voice,  address- 
ing problems  of  national  importance.  Once  those  problems  are 

identified  and  addressed,  however  business  must  act  to  solve 

them.  Communicating,  talking  about  solutions,  is  not  enough. 

Industry  should  be  taking  an  active  leadership  role  in  the  solu- 
tion of  those  problems. 

We  can  employ  the  best  speakers  in  the  world  to  discuss 

why  our  economic  system  is  best,  and  how  we  can  solve 

unemployment.  But  if  these  speakers  —  no  matter  how 

eloquent — are  addressing  their  comments  to  groups  of 

seventeen-to-twenty-year-old  blacks,  with  an  unemployment 
rate  of  40  percent  or  more,  their  voices  will  fall  like  so  much 
rhetoric  on  deaf  ears. 

If  we  are  so  enterprising,  so  energetic,  so  innovative,  and  so 

smart,  we  should  be  able  to  formulate  programs  that  will 

alleviate  the  societal  problems  we  face  in  our  third  century. 

At  Gould,  we  are  currently  developing  a  model  program, 

for  instance,  which  would  help  make  jobs  and  job  training  avail- 

able to  the  unemployed  in  the  inner  city — particularly  the 

young  and  disadvantaged.  We  are  attempting  to  develop  a  plan 

whereby  there  is  a  net  cash  advantage  to  government  in  the 

long  term  in  taking  people  off  the  welfare  roles  and  producing, 
with  the  cooperation  of  business,  productive  employees.  Such 

a  plan  could  enhance  inner-city  business  and  in  time  make  a 
major  dent  in  our  high  unemployment  level.  If  the  ideas  seem 

sound  after  further  study  we  will  try  to  get  the  government  to 

consider  them.  We  hope  to  follow  our  good  intentions  with 
action. 

Communicating  is  a  vital  aspect  of  solving  our  problems. 

But  alone,  it  is  not  enough.  Without  substance,  without  well 

thought  through  ideas,  and  without  good  performance,  the 

best  communications  programs  in  the  world  simply  become  a 

clutter  of  paper  and  a  flood  of  rhetoric. 

On  the  other  hand,  real  performance,  realistic  ideas,  in- 
novative programs,  and  a  concern  with  national  problems, 

backed  by  good  communications  efforts,  can  be  the  driving 

force  behind  an  informed  public,  an  informed  investment 

community  and  a  healthy  free  enterprise  system. 
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Turning  Corporate  Connnnunicadons  Failures  into  Success 

Eberhard  Faber 

Chairman  of  the  board  and  Oiief  ExecutNe  Officer.  Eberhard  Faber,  Inc 

Well,  look  aiive.  everytxxJy'  Kjnd  of  looks  to  nrve  as  if  I  can  see 

some  dead  faces  oot  there  Too  muti  dinrver'  Not  enough  cof- 
fee? Bob  ctearty  has  fallen  under  the  usual  il(us»on  about  me 

beog  a  great  communicator  This  is  an  illusion  I  foster  and 
chensh  But  I  don  t  have  to  pretend  with  you.  1bu  finally  got  to 

the  potnt  m  the  program  that  you've  all  been  waiting  for — the 
comic  relief 

It  IS  tnje  that  I'm  very  much  m  denr^and  as  an  after  (inner 

speaker  but  this  « the  first  time  I've  ever  tieen  asked  back. 
I  addressed  the  Fortune  Sales  Confererxe  m  Puerto  R<o  m 

1972  and  I  hate  to  tell  you  what  I  toW  them  at  that  meeting  I 

toW  them  that  they  ought  to  use  a  certain  very  bad  four  letter 

word  in  their  magazine  nxjre  often  than  they  do  And  they 

haven't  But  they  have  asked  me  t>ack.  At  this  point  I  want  to 
show  you  that  Fortur>e  you  think  that  Fortur>e  has  been  in 

existence  for  a  kx>g,  kx>g  time  (which  it  has)  and  is  a  very  suc- 
cessful publication  That  Fortune  really  has  conne  a  long  way 

in  the  last  five  years  and  I  dcxi  t  know  how  many  of  you  are 

really  aware  of  that  But  Im  gomg  to  prove  that  to  you  row. 

(lakes  off  )acket  to  reveal  okj  red  Fortune  sweatshirt)  >bu  see 

this  was  a  handout  five  years  ago 

I  thmk  you've  got  to  admit  that  things  have  mpfoved  a  kat 
since  then   

There's  a  great  appeal  to  failure  There  really  is. 
And  I  try  to  capitalize  on  rt  wherever  possible 
because  I  have  a  lot  of  opportunrties  to  do  so 

Well,  we've  hearu  a  lot  of  stones  of  corporate  commtrxa- 
lion  successes  here  this  week.  An  aw^l  lot  I  am  really  an  ex- 

pert in  corporate  commumcatKXis  failure  This  is  the  subject  of 

my  speech,  ̂ fou  don't  have  to  believe  me.  by  the  way  I  mean. 
you  can  ask  my  marketng  pecjpte.  My  board  of  directors.  1bu 
ccxjkj  ask  even  my  mother! 

What  I'm  trying  to  say  here  is  related  to  what  Walter 
Armbruster  said  much  better  this  morning  about  belief 

There  s  a  great  appeal  to  failure  There  really  is.  And  I  try  to 

capitalize  on  it  w+ierever  possibte  because  I  have  a  lot  of  oppor- 
tunrbes  to  do  so  To  be  an  expert  m  corporate  comnounKaton 

failure,  you  have  to  have  a  good  education  because  if  you  don  t 

have  a  good  educatKXi.  you  cant  corrvnumcate  at  ail  and  you 

kncjw,  you  can't  make  the  magnificent  faikjre. 
tbu  can  be  a  success  m  business  withcxX  a  good  education 

but  you  can't  be  an  expert  m  corporate  communications  failure 
without  (t  I  went  to  Pnnceton  and  pursued  this  goal  and  alnrvDSt 

immediately  ran  mto  my  first  magnificent  failure  My  roomnnate 

and  I  tned  out  for  the  Press  Oub  m  Pnnceton.  which  is  the  or- 

ganizatKDn  there  which  services  newspapers  — you  know;  the 
New  Itxk  Times  and  the  wire  services  and  so  on.  We  were  the 

only  two  people  v^^  failed  to  nnake  the  Press  Club  after  two 

eight- week  competitions  That  discouraged  us  a  great  deal.  So 
he  went  off  and  became  chairman  of  the  Tiger,  wfiich  is  the 

Pnnceton  humor  magazine,  and  I  became  chairman  of  the 

Daly  Princewntan ,  which  is  the  undergraduate  newspaper  And 

that  was  my  first  real  msight  into  the  treroendous  potential  of failure 

I  followed  that  up  with  a  couple  of  beautiful  failures  as  the 

chairman  of  the  paper  The  first  one  ccxKerned  the  Alger  Hiss 

story  I  don't  kncjw  if  anybcxiy  rerriembers  the  time  when  Alger 
Hiss  was  released  from  Pnnceton — I  mean  from  pnson — and 

was  asked  by  the  undergraduates  to  come  down  as  a  first  pub- 
l<  appearance  to  speak  at  Ppnceton  University  on  the  Yalta 
Conference  Well,  the  alumrv  were  up  m  arms  and  were  not 

going  to  give  any  more  to  annual  giving  and  the  American  Le- 
gion picketed  the  campus  and  we  had  pumpkins  full  of  little 

typed  manuscnpts  m  them 
The  whote  thmg  was  very  exating  And  I  wrote  an  editorial 

for  the  paper  which  said  nx)re  or  less  that  you  krvDw.  the  guy's 
done  his  tjnne  and  why  not  hear  what  he  has  to  say  about  >klta 

and  so  on  And  that  was  a  magnificent  failure  because  that  got 

read  into  the  Congresswio/  Record  by  a  Congressman  nanr^ed 

Tumulty  3(X)  pcxinds.  from  jersey  Gty  who  was  nxist  rxDted  for 

saying  at  the  time  of  the  Yugoslavian  arms  shipments,  "when  we 

buy  votes,  they  stay  bcxjght!" 
Anyhow  this  "Lmulty  was  up  for  election  and  so  he  read 

my  editonaJ  mto  the  Congress/ono/  Record  as  an  example  of 
Commurvsm  in  American  universities. 

And  my  next  great  failure  was  the  story  of  the  election  of 

the  President  of  Pnnceton  that  year — Robert  Goheen.  who 

eventually  proved  to  be  really  an  excellent  president  But  the 

story  I  wrote  about  it  which  I  had  from  an  umdentrfied  source 
on  the  board  of  tnjstees.  was  that  Goheen  was  the  sixteenth  or 

twenty-sixth  chcxe  for  the  job  I  forget  wfuch  rt  was. 
And  the  board  of  trustees  of  Pnrx:eton  was  very  unhappy 

wTth  that  story  Because  even  though  it  was  true,  it  was  not 
something  that  they  wanted  to  pnnt 

And  that  eventua»y  cost  me  a  Rhodes  Scholarship,  by  the 
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way  I  got  asked  a  bt  of  questions  about  that  at  my  Rhodes 

Scholarship  interview.  And  then  I  deaded  to  pursue  my  career 

of  success  from  failure  by  going  over  to  France  on  a  Fulbright 

Scholarship.  I  had  a  year  at  the  University  of  Poitiers  in  France 

and  then  they  asked  me  to  become  a  teaching  fellow.  And  I 

gave  my  first  lecture  series  at  the  University  of  Caen  in  Nor- 
mandy It  was  a  series  of  three  lectures  on  the  Growth  of  the 

American  Executive  Power  from  Andrew  Jackson  to  Franklin 

Delano  Roosevelt,  a  subject  about  which  I  knew  nothing,  having 

been  an  English  major  and  so  forth.  But  I  worked  very  hard  at 

this  and  prepared  the  lecture  series.  I  was  very  scared  and  went 
into  the  lecture  hall  for  the  first  lecture  and  it  turned  out  to  be 

an  enormous  audrtonum  and  it  was  just  packed  with  people 

hanging  from  the  rafters.  The  university  community  was  there 

and  the  town  was  there.  And  oh  my  God,  who  wasn't  there? 

And  the  board  of  tnjstees  of  Princeton  was  very 

unhappy  with  that  story  Because  even  though  it 
was  true,  it  was  not  something  that  they  wanted  to 

print 
Somehow  I  got  through  that  lecture  and  after  it  was  all 

over,  I  asked  my  wife — I'd  just  gotten  married  and  at  that  time 
my  wife  was  my  severest  critic — I  said,  how  was  it?  And  she 

said,  "Oh,  it  was  really  temfic.  I  was  really  very  impressed.  It  was 

one  of  the  best  lectures  I've  ever  heard."  So  I  felt  pretty  good 
about  it  That  was  a  mistake,  right? 

Had  I  known  as  much  as  I  do  today  about  the  Faber  failure 

principle,  I  would  have  been  very  worried  by  that  comment 

But  I  came  back  for  the  second  lecture  and  found  that  the  place 

was  about  half  full.  That  was  still  a  lot  of  people  but  I  figured  to 

myself  well,  how  many  people  are  really  interested  in  the 

growth  of  the  American  executive  power  in  Caen,  France?  I 

mean,  you  know  . . . 

So  I  gave  the  second  lecture  and  I  managed  to  get  through 

the  material  in  time  and,  of  course,  I  was  lecturing  in  English 

because  that  was  part  of  the  program  there.  They  wanted  their 

students  to  pick  up  the  foreign  language  and  so  forth.  But  I  got 

through  the  matenal  in  time  and  my  wife  liked  that  one  too. 

Well,  I  was  starting  to  get  a  little  distrustful,  but  I  came  back  for 
the  third  lecture.  And  in  this  enormous  auditorium  there  were 

I  think  three  or  four  people. 

And  now  I'm  in  a  state  of  total  terror  I  somehow  got 
through  that  lecture  and  I  grabbed  one  of  the  three  or  four  as 

they  were  leaving  the  hall  and  I  said,  "Excuse  me,"  in  French. 

"Could  you  tell  me,  you  know,  there  were  a  lot  of  people  here 
in  the  beginning  and  now  there  are  only  three  or  four  left,  what 

happened?" And  the  guy  answered  me  in  sort  of  accented  English.  He 

said,  "Oh,  oui.  Monsieur  Faber,  it's  very  easy  to  explain.  You've 

been  lectijnng  for  three  weeks  and  you've  bfeen  talking  so  fast 

that  no  one  has  understood  a  single  word  that  you  said." 

Well,  I've  never  been  able  to  duplicate  that  for  a  magnifi- 
cent failure.  That  really  was  the  tops. 

I  went  to  graduate  school  aftei-  that  and  had  a  really  mar- 
velous teacher  in  the  art  of  communications  failure.  Professor 

Richard  P.  Blackmur.  I  don't  know  if  any  of  you  have  ever  heard 
of  him.  But  he  was  an  excellent  critic  who  died  a  few  years  ago, 

author  of  The  Lion  and  the  Honeycomb,  Language  as  Gesture, 

and  so  forth.  Marvelous,  marvelous  critic.  The  only  trouble 

with  Professor  Blackmur  was  that  he  was  so  good  that  no  one 

ever  understood  a  word  of  what  he  was  saying.  About  5  per- 
cent of  his  students  felt  that  they  got  something,  but  the  other 

95  had  to  confess,  in  var/ing  degrees  I  hasten  to  add,  that  they 

really  hadn't  understood  anything.  People  were  really  in  awe  of 
him  because  he  was  the  only  member  of  the  Princeton  English 

Department  who  didn't  have  a  PhD.  and  yet  he  was  clearly  so 
far  above  everybody  else  that  they  were  totally  in  awe  of  him. 

And  the  fact  that  nobody  could  understand  him  made  it  worse. 

I  learned  something  from  that 

Finally  I  went  to  work  for  Eberhard  Faber  Inc.  and  spent 

five  or  six  years  in  various  innocuous  positions  there — didn't 
enjoy  myself  very  much.  And  probably  the  problem  was  that  I 

didnt  have  any  magnificent  failures  to  turn  into  successes  be- 

cause there  wasn't  anything  much  to  do  there.  So  I  decided  to retire. 

Now  I  had  been  voted  by  my  Pnnceton  class  the  student 

most  likely  to  retire  before  the  age  of  forty.  And  they  were 

right  and  wrong  about  that.  They  were  right  in  that  I  was 

thirty-two  and  I  was  retiring.  But  they  were  wrong  in  the  fact 

that  I  didn't  have  any  money  to  retire  on  and  had  to  support 

myself  playing  poker.  And  my  family.  And  that's  when  Fortune came  into  my  life,  as  Bob  mentioned.  And  they  were  also 

wrong  because  I  did  go  back  to  work  and  I'm  now  forty  and  I'm 
afraid  I'm  showing  no  signs  of  retiring  at  this  point. 

I  wrote  that  story  'How  i  Gave  Up  the  Good  Lfe  and  Be- 
came President'  and  there  was  the  kind  of  reader  reaction  that 

Bob  mentioned.  And  at  this  point  I  realized  that  something  im- 
portant was  happening  here. 

I  think  what  it  was  (rather  than  any  merit  the  story  had  in 

and  of  itself),  was  that  a  lot  of  people  were  relating  to  the  fact 

that  the  story  did  deal  with  the  human  side  of  business,  which  I 

think  IS  something  that  doesn't  get  as  much  play  as  the  public 

would  like  and  it's  not  because  people  like  those  at  Fortune 

don't  want  to  print  the  stuff.  It's  because  it's  difficult  getting 
people  like  you  to  tell  it  And  especially  when  they  think  it  might 

affect  their  jobs  and  so  forth.  But  there  was  a  lot  of  highly  favor- 
able reaction  to  tiiat  story  and  that  approach  to  things. 

.  .  .  a  lot  of  people  were  relating  to  the  fact  that  the 
story  did  deal  with  the  human  side  of  business, 

which  I  think  is  something  that  doesn't  get  as  much 
play  as  the  public  would  like  .  .  . 

I  found  out  at  that  time,  by  the  way,  that  the  readership  of 

Fortune  is  substantially  greater  than  its  subscription  list.  There 

must  be  a  very  large  number  of  people  who  read  each  copy  of 

Fortune,  because  the  kind  of  letters  I  got  were  from  all  kinds  of 

people  who  you  just  know  are  not  Fortune  subscribers,  like 
university  students,  for  example,  civil  servants,  little  old  ladies  in 

sneakers,  as  well  as  the  corporate  executives  that  you  expect 
to  hear  from. 

Many  people  from  all  walks  of  life  really  do  read  Fortune. 

But  before  you  start  thinking  that  I'm  a  shill  for  Fortune  at  this 

meeting,  (et  me  say  that  I'm  definitely  not  and  I've  got  good 
reason  for  not  being.  Did  you  all  get  this  thing  in  your  handouts? 

It's  a  Big  Red  Parker  fountain  pen. . . .  (Throws  pen  on  floor  and 

stamps  .u|3' and  down  on  it). 
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When  I  took  over  this  job  of  running  a  company,  I  rea»y 

dKjn't  know  anything  about  it  at  aJI  as  Bob  nnentioned — rather 
unkrxjfy.  I  thought — and  I  deeded  that  I  had  to  communicate 
with  the  people  because  the  reason  I  was  chosen  for  this  pb 

was  because  people  thought  )ust  as  Bob  thinks,  that  I'm  a 
comnxiTKcator  And  the  consutents  who  were  caJted  r  to  help 

figure  cxjt  what  was  wrong  with  the  company  deeded  that  al- 
though the  management  had  called  them  m  because  they 

thought  they  had  a  labor  reiatwns  probtem.  mdeed  they  did 

not  have  a  labor  retatxxs  problem  They  had  a  management 

Consuttants  always  do.  ycxi  know  And  they  found  that 

what  was  needed  was  somebody  who  couW  realty  convrxjm- 
catc  wTth  the  people  m  getting  them  to  work  together  agan 

And  for  some  reascxi  they  thought  I  was  the  person  to  do  that 

And  I  figured  that  to  uphokj  this  image  the  f"^  thing  I  had  to  do 

was  get  all  the  people  n  the  place  together  and  te«  them  wfat 

was  gomg  on.  We  were  reorgar^zing  the  management  We 

were  gong  to  lay  a  kjt  of  them  off  We  were  gong  to  cut  a  lot 

of  these  guys  out 

It  was  a  real  problem  n  comnxtncatKXv  The  guy  I  was  ne- 

plaang  was  m  that  room  You  know'  And  it  wasn't  just  a  whole 
kxoffun  But  It  was  a  success,  if  you  can  call  (t  a  success,  a  meet- 

r>g  where  you  have  to  talk  to  all  the  people  m  the  company  n 

the  cafeterw  m  seven  different  speeches  because  you  don't 
have  a  room  large  erough  for  them  all  And  that  s  a  kjt  of 

speeches  even  for  a  guy  who  kkes  to  hear  the  sound  of  his  own 
voce  as  rnoch  as  I  do 

And  unfortunatety.  agan,  success  always  bnngs 
WTth  It  the  seeds  of  failure  because  you  get  satisfied 
wrth  yoursetf. 

We  got  through  it  thcxjgh  and  we  cfcd  start  to  turn  the 

company  around  and  they  were  nght  about  the  communca- 
t»n  and  the  people  dKJ  buy  beng  toW  what  was  gong  on  and 
we  toW  them  we  understood  that  tf>ey  wanted  to  make  more 

money  and  so  dKJ  we  and  why  coukjnt  we  do  it  together  and 

that  seemed  to  be  a  good  idea.  The  only  trouble  with  this  big 

success,  because  we  realy  dKJ  start  to  generate  some  coopera- 
tion with  people,  was  that  it  led  to  another  failure,  as  t  ahways 

does.  And  that  happened  when  I  deeded  that  speech  day  was 

so  much  fun  and  such  a  good  idea  and  everytxx^  liked  it  so 

much  that  we  shoukj  have  it  as  a  regular  feature  of  our  year 

And  I  rnade  a  speech  three  months  later  and  that  was  well  re- 

ceived, but  dunng  the  speech  I  said  as  far  as  I  know<here  wont 

be  any  further  layoffs  m  the  company  We  d  done  all  the  cuttng 

we  were  gomg  to  do  And  it  turned  out  that  three  weeks  later 

when  we  made  up  the  fourth  quarter  broadtoad.  we  had  lo  cut 

out  another  bunch  of  p)eopie  And  the  next  thng  I  heard  y^as 
that  there  was  a  member  of  the  unon  conrvrvttee  out  on  the 

plant  fJoor  wtK)  was  going  around  saying  that  I  was  a  kar  and  t 

was  just  like  it  always  was.  So  I  fibred  I  had  to  do  something 

about  that  and  I  went  out  on  the  plant  floor  and  found  this  guy 

And  boy.  all  of  a  sudden,  all  those  mactmes  stopped.  And  I  said. 

took,  I  understand  that  you  re  calhng  me  a  liar  and  saying  that  its 

just  Ike  It  always  was.  And  I  said.  I  want  ycxj  to  know  somethng. 
I  said.  I  rnay  be  stupid,  but  l  woukj  never  try  lo  disrvjpt  the 

momentum  we  ve  got  gong  here  by  tefcng  you  people  any- 

thing but  ttie  truth,  or  something  like  this. 

And  I  said,  at  the  tme  I  made  that  speech  the  fourth  quar- 
ter broadload  wasnt  finished  I  didnt  know  we  were  goir^  to 

have  to  lay  some  more  people  off  And  I  think  you  owe  me  an 

apology  Wen.  he  agreed 
And  ycxj  know,  out  of  cokjssaJ  failure,  because  t  was  just 

total  negligence  on  my  part  that  I  hadn't  checked  out  proper+y 
beforehand  whether  we  were  going  to  lay  anybcxty  else  off  or 
not  came  an  eryjrmous  success,  which  ts  one  of  the  first  tmes  I 

realized  the  t'-ue  merrt  of  the  Faber  Pnnciple 

But  It's  a  good  tNng  for  the  boss  to  be  a  horse's  ass. 
And  It's  a  good  thng  that  people  can  tell  you  that 
you  are.  once  tn  a  while.  That's  communication. 

nght? And  unfortunately,  again,  success  always  bnngs  with  it  the 
seeds  of  failure  because  you  get  satisfied  with  yourself 

Uke  all  these  people  from  Fortune  here,  you  know,  the  ads 

keep  rofcng  m.  They're  a  good  txjnch  but  they  really  ought  to 
try  to  sen  penols  for  a  while. 

Anyhow.  I  got  cocky  apm  and  I  deeded  I  was  going  to 

write  the  story  about  the  guy  on  the  rubber  plant  fkxx  for  a 

magazne  that  coukJnt  possibly  get  back  to  the  Umted  States. 

There's  a  rnagazne  caled  Ameoca  It's  published  n  Russia  and 
Pol^xJ  In  Russian  and  Poteh.  nght'  And  I  figured  well.  I  can  tel 
the  story  I  can  rea»y  be  frank  about  the  whole  thmg  and  111  get 

the  out  of  my  system  Ycxj  didn't  know  I  wrote  for  anybcxJy  but 
Fortune,  did  you.  Bob'  Anyhow.  I  did  write  this  story  and 

boong'  another  failure,  of  course,  because  two  weeks  after  the 
story  was  pubfcshed.  I  ran  across  the  president  of  our  umon 

readng  a  copy  of  Amenco  m  Poleh.  We've  got  a  tot  of  Pofcsh- 
Amencans  n  Wifces-Ban-e  and  a  tot  of  them  work  for  us.  and 

some  relative  n  Poland  had  sent  a  copy  to  one  of  them  Soon  it 

was  all  over  the  plant  and  the  boss  was  a  horse's  ass  again,  nght? 

But  It  s  a  good  thng  for  the  boss  to  be  a  horse's  ass.  And  it's 
a  gcod  thing  that  people  can  teH  ytxi  that  you  are.  once  n  a 

while  That's  comnxnicatKXi.  nght' 

It  6'  It  is'  Because  if  they  can  tell  you  ycxjre  a  horse's  ass. 

that  means  you  can  ten  them  they're  hcxses'  asses  After  all.  you 
st)l  have  the  deciSKXvmakng  power  you  know,  arxj  you  can 

change  those  horses 
So  anyway  I  mcjved  on  to  the  ftood  of  71  ctearty  a  mapr 

disaster,  and  we  dKJ  a  story  on  that  n  Fortune  and  a  tot  of  gocxJ 

dKJ  come  out  o^  that  I  don't  know  whether  I  ever  tokJ  tfie 
people  at  Fcxtune  about  that  At  least  partly  as  a  result  of  that 

story  wc:  got  a  heck  of  a  tot  of  federal  funds  for  the  Wilkes- 

Barre  area  and  txjy  c*d  we  need  them 'And  really  a  tot  of  gocxj 
came  out  of  that  too  I  must  say  also,  that  the  first  Fortune  stcxy 

dKJ  a  ternfic  annount  for  our  company  m  that  tum-aroufxJ 

perxjd.  It  reaHy  gave  a  tot  of  ,TK>mentum  to  the  people — we 
were  dong  somethng  and  it  was  ternfic 

Finally,  dunng  all  the  time  I  was  prepanng  my  masterpiece 

of  corporate  comnrxjrscatwn  faikjre.  And  that  was  the  subject 

of  How  ;  Lost  Th€  Great  Debate  On  Corporate  Ethics.  The 

sweetest  deal  I  ever  made.  I'd  never  seen  such  a  beautful  deal 
and  I  ccxjkJnt  even-sell  it  lo  my  own  board  of  directors.  N(>*i 

you  ve  got  to  acJmrt.  that  s  pretty  manrvrxjth  But  as  LSual.  I 

coukJnt  even  ccxr^e  my  cjwn  mother  She  voted  against  the 

deal 
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It  had  to  do  with  payoffs.  This  company  was  paying  off  the 

government  and  we  were  going  to  get  40  percent  of  the  stock 

of  this  company  for  nothing  but  know-how  and  name — no 
cash,  nothing. 

In  addition,  we  were  going  to  get  a  large  profit  on  a  big 

machinery  sale.  I'd  never  seen  such  a  deal.  But  oh  no,  they  were 
paying  off  the  government  and  even  though  I  had  corporate 

counsel's  opinion  that  there  was  nothing  legally  wrong  and  the 

IRS  had  said,  no,  that's  not  what  we're  interested  in  and  so 

forth.  No,  that  board  wouldn't  touch  it 

I'd  never  even  given  a  thought  to  the  fact  that  this  would  be 
rejected.  I  was  interested  in  what  I  wanted  to  sell  and  not  what 

they  believed,  you  know.  But  as  usual,  success  in  proportions 

undreamed  of  came  out  of  these  failures  with  this  story  in  For- 

tune and  all  that  mail  you've  heard  about  Now,  instead  of  being 
the  bad  guy  who  wanted  to  acquire  part  of  a  company  that  was 

paying  off  its  government  I'm  now  an  expert  on  corporate 
ethics. 

And  I've  been  invited  to  speak  at  Harvard  Business  School, 
the  Wharton  Business  School,  the  Tulane  Graduate  School. 

They  really  think  here's  the  guy  we  need  to  tell  the  students 
about  corporate  ethics.  I  could  spend  a  lot  of  time  doing  that  if  I 

wanted  to.  I  don't  want  to.  There  are  many  ways,  I  think,  to 
communicate  besides  the  usual  advertising,  public  relations, 

and  so  forth.  I  don't  mean  to  imply  that  those  aren't  important. 

But  I  think  that  Faber's  Pnnciple  of  Failure  still  holds,  even  in 

those  things.  I've  got  a  little  story  on  that  one.  There  was  a  guy  I 
went  to  Princeton  with  who  was  a  very  hard  worker,  very  nice 

guy.  Always  a  little  short  in  the  brains  department.  He  went  to 

work  for  a  major  New  York  bank  and  his  first  assignment  after 

he  got  through  the  training  program  was  to  set  up — this  is  a 

true  story,  by  the  way — a  big  window  display  for  the  bank's 
principal  office.  Right?  And  he  thought  about  this  and  he 

thought  about  this  and  finally  he  came  up  with  a  lot  of  beautiful 

trees.  It  was  a  little  like  the  Natural  History  Museum.  Beautiful 

trees  and  in  the  trees  is  a  big  bunch  of  squirrels.  Flight?  And  this 

is  really  a  beautiful  thing.  It  cost  a  lot  of  money  and  everything. 

The  only  trouble  was  that  the  legend  at  the  bottom  of  the 

display  said,  "Do  as  the  squirrels  do."  And  boy  you  should  have 

seen  what  those  squirrels  were  doing  there.  They  weren't  sav- 
ing, I'll  tell  you  that 

Yes,  and  Ed  Kelly,  you've  been  dreading  this  moment  It 
was  the  Manufacturers  Hanover  Bank. 

But  It  was  a  long  time  before  you  and  Del  Ladd  got  in- 

volved with  Manufacturers  Hanover.  You  wouldn't  have  had 
an  idea  for  a  magnificent  failure  like  that  would  you? 

Now,  we're  not  in  the  Fortune  500,  we  wouldn't 
be  in  the  Fortune  5,000  if  there  was  one. 

There  are  a  lot  of  ways  to  communicate  with  the  public 

besides  simply  the  usual  ways.  I  was  talking  to  Dick  Young  of 

IBM  about  tiie  IBM  School.  Fantastic  way  to  communicate  with 

the  consumers.  Not  for  everybody,  very  expensive,  but  in  a 

high  technology  area  like  that  just  unmatched. 

I'd  like  to  see  a  show  of  hands  here  )ust  for  one  moment 

I'm  really  interested  in  this.  A  show  of  hands  on  how  many 
people  in  this  room  before  coming  to  this  meeting  had  heard  of 
Eberhard  Faber.  The  name. 

Would  you  get  those  few  people  who  didn't  raise  their 
hands  out  of  the  room  please? 

Pretty  much  everybody  I  saw  raised  their  hand. 

Now  we're  not  in  the  Fortune  500,  we  wouldn't  be  in  the 
Fortune  5,000  if  there  was  one. 

We  do  about  $30  million  in  sales  and  I  think  that's  about 

1/50  of  what  Bill's  company  did,  if  I  heard  his  figures  correctly, 
just  1/50.  Two  percent.  And  yet,  everybody  in  this  room 

knows  the  name  of  this  company.  Right?  Now  how  did  that 

happen?  What's  it  all  about?  Well,  one  way  of  course  that  a 
company  communicates  with  the  public  is  through  its  product 

And,  of  course,  with  pencils  you  have  a  product  that  is  sold  in 

enormous  numbers  of  units,  if  in  very  small  numbers  of  dollars, 

throughout  the  world.  I  recently  was  in  charge  of  the  first  inter- 

national pencil-makers'  association  meeting  in  San  Francisco. 
And  by  the  way,  your  reaction  was  exactly  the  same  as  that  of 

NBC  News.  I  tell  you,  I  was  sitting  in  a  darkened  room  waiting 

to  go  on  and  give  the  opening  address  and  they  say,  hey,  NBC 

News  IS  outside.  So  I  go  trotting  out  and  they  say  what's  this?  An international  what? 

Well  I  didn't  remain  anonymous  very  long  with  a 
name  like  that.  And  I  soon  became  known  as 

"Leadhead." 

Pencil-makers!  And  they  just  break  up  laughing.  Just  every- 

body IS  in  hysteria  over  this.  See? 

Well,  I  had  to  do  a  littie  work  for  that  meeting  and  one  of 

the  things  I  found  out  was  that  approximately  ten  billion  units  of 

pencils  were  sold  in  the  world  last  year.  And  that's  a  heck  of  a 
lot  of  units.  The  whole  sale  probably  comes  to  something  like 

$250  to  $300  million  but  tiiat's  a  lot  of  units  and  that's  a  lot  of 
ways  for  that  name  to  get  spread  around  the  world. 

In  conclusion  here,  I  just  want  to  tell  you  a  little  something. 

The  chief  executive  officer's  role  does  have  something  to 
do  with  communication  with  the  outside.  And  I  want  to  tell  you 

a  little  bit  about  what  it's  like  to  have  the  name  Eberhard  Faber. 

First  of  all,  it's  known  all  over  the  world,  of  course.  I 

shouldn't  say  "of  course."  Why  should  it  be  "of  course"?  But  in 
fact  I  do  a  lot  of  traveling  and  wherever  I  go,  people  do  know 
the  name. 

When  I  was  in  the  Army,  I  tried,  as  one  is  always  advised  to 

do,  to  remain  anonymous. 

Well  I  didn't  remain  anonymous  very  long  with  a  name  like 

that  And  I  soon  became  known  as  "Leadhead." 
It  was  Leadhead  this,  Leadhead  that.  Give  me  another 

twenty-five  pushups,  Leadhead,  you  know.  And  then  there  are 

all  the  people  who  ask  me  if  I've  got  any  lead  in  my  pencil. 

And  now  all'  of  that's  kind  of  a  big  drag.  Right?  And  then 

there's  another  thing.  Bob  said  that  he  didn't  know  that  there 
was  really  somebody  named  Eberhard  Faber,  you  know,  he 

thought  that  Mr.  Eberhard  and  Mr.  Faber  got  together  a  long 

time  ago,  maybe  sometiiing  like  that 

A  lot  of  people  tiiink  that  Flight?  And  they  find  out  there 

really  is  somebody,  right?  And  that  ought  to  be  pretty  terrific, 
right?  Wrong! 

You  see,  they've  got  this  idea — it's  what  belief  dynamics  is 

about.  Right?  They've  got  this  idea  well,  if  there  is  a  Mr. 

Eberhard  Faber,  he's  got  to  be  some  sort  of  Teutonic  dream. 
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Ycxj  know,  rn  fact  one  of  Margery  Allrngham  s  early  mysteries  hemophilia  and  might  bleed  to  death  if  you  cut  yourself  shaving. 
had  a  character  in  rt  named  Eberhard  Von  Faber.  Will  he  die  from  eatng  a  surfeit  of  lampreys? 

And  this  guy  was  kjnd  of  a  mixture  of  Beethoven  and  Bis-  Anyhow,  finally  they  find  out  you're  just  an  ordinary  Joe 
marck.  He  was  a  very  villajnous  charaaer.  by  the  way  But  he  and  its  comforting  because  there s  that  failure  pnnciple  agajn. 

was  very  big  and  strong  and  he  was  a  genius,  even  though  he  nght?  So  I  say.  don  t  let  anytxxJy  change  your  name  or  replace 

was  a  cnminal.  You  know  people  see  me  and  say  to  them-  you  by  a  corporate  symbol  if  you've  got  a  good  name.  The 

selves.  "This  little  schmuck'"  You  know?  ABC  Corporaton  can't  have  failures,  but  people  can  and  the 
And  the  next  thing  they  want  to  know  is  whether  you  have  success  that  inevrtabfy  follows  them. 
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Corporate  Growth  and  Communications  Challenges 
Robert  H.  Malott 

Chairman  of  the  Board  and  President  FMC 
\ 

My  comments  will  focus  on  communications  as  an  integral  ele- 
ment in  the  various  phases  of  corporate  growth.  And  I  want  to 

challenge  each  of  you  to  identify  your  own  firm's  position  in 
relationship  to  the  discrete  phases  of  development  through 

which  most  organizations  evolve. 

In  my  opinion,  timely  recognition  of  these  phases  of  corpo- 

rate growth  IS  essential  to  both  sound  management  and  effec- 

tive communications.  Top  management,  including  those  re- 

sponsible for  communications,  must  then  respond  appropriate- 
ly or  run  the  nsk  of  being  a  part  of  a  crisis  of  abnjpt  and  painful 

executive  suite  change.  I  am  reminded  of  a  Vermont  maple 

syrup  farmer  who  faced  a  problem  that  might  be  likened  to  a 

corporation  passing  from  one  phase  of  its  development  to  the 
next.  As  his  trees  matured,  he  found  the  taste  of  his  maple 

syrup  was  changing  for  the  worse.  So  he  sent  a  sample  to  the 

state  agricultural  station  for  analysis.  Several  weeks  later  he  re- 

ceived a  letter  from  the  government  which  began.  "Dear  Sir, 
We  are  sorry  to  report  that  your  horse  has  a  severe  case  of 

diabetes. . ."  As  in  your  firms  and  mine,  failure  to  identify  a  prob- 
lem correctly  could  well  lead  to  an  incorrect  response. 

From  our  educational  institutons  have  come  a  number  of 

theories  about  the  phases  of  corporate  grov^.  One  theory 

maintains  that  growing  organizations  move  through  several  dis- 
tinguishable phases  of  development,  each  of  which  contains  a 

relatively  calm  period  of  grov^th  that  usually  ends  with  a  man- 

agement crisis.  As  many  of  you  are  keenly  aware,  organiza- 

tional crises  present  formidable  challenges  for  top  manage- 
ment, including  those  of  you  responsible  for  communications. 

I  do  not  intend  to  examine  such  theories  in  depth  but  will  use 

them  to  point  out  the  phases  of  development  through  which 

my  company  has  progressed  since  our  origins  in  1 883.  As  I  pro- 

ceed, each  of  you  will  have  the  opportunity  to  judge  the  posi- 
tion of  your  own  company  in  relation  to  these  identifiable 

phases — to  muse  on  the  communications  crisis  just  past,  or  to 
speculate  about  the  challenges  that  he  ahead. 

Phase  I  may  be  described  as  the  creative  phase.  In  this 

phase,  the  emphasis  is  on  creating  both  a  product  and  a  market 

This  period  of  creative  evolution  has  some  clear  charac- 

teristics: (I)  The  company's  founders  are  usually  technically  or 
entrepreneurially  oriented  and  they  disdain  management  ac- 

tivities. (2)  Long  hours  of  work  are  rewarded  by  modest 

salaries  and  the  promise  of  ownership  benefits.  (3)  Control  of 

activities  comes  from  immediate  marketplace  feedback — 
management  acts  as  customers  react.  (4)  Communications 

among  employees  are  frequent  and  informal.  Usually  top  man- 

agement knows  all  the  employees  by  their  first  names,  knows 
whose  wife  is  going  to  have  a  child  and  where  many  are  going 
on  vacation. 

Government  relations  are  made  up  of 
conversations  with  the  local  city  fathers  on  zoning 

or  perhaps  the  need  for  a  traffic  signal  where  the 
employees  leave  the  parking  lot 

Stockholder  communications  are  minimal  since,  usually  the 

company  is  privately  held  or  at  best  its  stock  is  sold  over  the 
counter  Not  much  time  is  spent  by  management  in  the 
shareholder  relations  area  of  communications.  After  all,  the 

company  is  one  of  thousands  started  every  year  Until  it  estab- 
lishes an  awareness  for  its  product  and  shows  a  growth  trend 

for  sales  and  earnings,  not  much  attention  will  be  paid  to  it  by 
the  financial  community 

Advertising  at  this  creative  phase  is  all  product-market 

oriented.  Management  isn't  concerned  with  establishing  an 
image  for  the  company  There  is  no  thought  given  to  any  cor- 

porate identification  advertising;  nor  is  the  company  so  compli- 
cated that  (t  needs  explaining. 

Government  relations  are  made  up  of  conversations  with 

the  local  city  fathers  on  zoning  or  perhaps  the  need  for  a  traffic 

signal  where  the  employees  leave  the  parking  lot  The  need  for 
international  communications  has  not  yet  arisen  for  this company 

It's  a  nice  place  to  work,  isn't  it?  Unless  you  started  with 
your  company  at  the  time  it  was  founded,  you  have  probably 

never  experienced  such  an  environment 

At  FMC  this  would  have  encompassed  the  period  be- 
tween 1 883  and  1 906,  after  a  man  named  John  Bean  invented  a 

continuous  pressure  pump  for  orchard  spraying.  He  founded  a 

company  in  Los  Gatos,  California,  to  manufacture  these 

sprayers  for  the  farmers  in  the  area.  The  Bean  Spray  Pump 

Company  a  forerunner  of  FMC,  was  actually  started  in  a 

blacksmith  shop.  In  a  significant  upgrading  of  facilities,  produc- 

tion was  moved  to  3  small  fruit  shed  nearby  The  product  in- 

vented by  John  Bean  was  soon  recognized  as  a  boon  to  agricul- 

ture, and  the  huge  demand  for  these  sprayers  led  to  the  com- 

pany's first  crisis.  This  was  acns/s  of  leadership. 
As  any  company  expands,  efficient  production  requires  the 

use  of  more  sophisticated  management  tools.  Growing  num- 

bers of  employees  cannot  be  managed  exclusively  through  in- 
formal communications.  New  employees  are  not  motivated  by 
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an  intense  dedication  to  the  organization  or  its  product  Addi- 
bonal  capita)  must  be  secured  and  new  accountng  procedures 
are  needed  for  finarKial  control 

Thus,  the  founders  find  themselves  burdened  with  un- 

wanted management  responsibilities.  It  is  at  this  point  then,  that 

a  cnsis  of  leadership  occurs  Who  is  to  lead  the  company  out  of 

confusion  and  solve  the  managenal  problems  confronting  it' 
Obviously,  a  strong  manager  is  needed,  but  the  founders  are 

often  reluctant  to  step  aside  even  though  they  noay  be  tem- 

peramentally unsuited  to  be  nnanagers.  So.  the  first  critical  deci- 
sion IS  to  locate  and  install  a  strong  business  mianager  who  is 

acceptable  to  the  founders  and  who  can  pull  the  organization 

together 

Communications  between  top  management  and 
employees  are  often  by  memo,  sometimes  placed 
on  bulletin  boards  m  the  plants. 

Those  companies  that  survive  the  first  phase  of  mstailmg  a 

capable  business  manager  usually  embark  on  a  perxxJ  of  sus- 
tained growth  This  is  Phase  II.  and  might  be  called  growth 

through  direct/on  There  are  certain  characteristics  of  this 

evolutionary  penod'  (I)  A  functonal  organization  structure  is 
introduced  and  |ob  assignments  become  more  specialized.  (2) 

More  sophisticated  accounting  systems  are  installed  (3)  Incen- 
tives, budgets,  and  work  standards  are  adopted  (4)  The  new 

manager  and  his  key  supervisors  take  nrxjst  of  the  responsibility 

for  establishing  strategic  direction 

Communications  during  this  phase  beconr>e  nnore  for- 
mal and  impersonal  as  a  hierarchy  of  titles  and  positions  is 

developed 

Communications  between  top  management  and  emptoy- 
ees  are  often  by  memo,  sometimes  placed  on  bulletin  boards  m 

the  plants  Verbal  communications  are  passed  through  inter- 

mediate rrunagers  to  departnricntal  employees  Management  s 

communications  nr>ust  now  be  broadened  to  encompass  f\r\an- 
cial  people,  stockhokJers,  plant  comnnunrty  leaders,  and  key 
customers  both  m  the  U  S  and  atxoad 

This  era  of  growth  arxj  increasingly  complex  actMty  inevi- 
tably leads  to  an  autorxxryy  cnsis  Ntow  kDwer- level  employees 

find  themselves  restncted  by  what  can  beconr>e  a  cumbersorr^e 

arvd  centralized  hierarchy  They  have  come  to  possess  more  di- 

rect knowledge  about  production  and  nrarketing  than  do  the 

leaders  at  the  top  Consequently  they  feel  torn  between  fol- 

towing  established  procedures  and  exercising  initiative. 

This  cnsis  leads  to  the  next  era  of  grov^.  the  delegation 

phase  In  this  phase,  much — if  not  most — growth  responsibil- 
ity IS  given  to  the  managers  of  divisions,  plants,  or  market 

territories.  Profit  centers  and  bonuses  are  used  to  stimulate 

nxitivatKjn.  Top  executives  at  headquarters  strive  to  nranage 

by  exception.  Management  often  concentrates  on  acquisrtions 

that  can  be  integrated  into  other  decentralized  units. 

Communications  from  the  top  are  infrequent — usually  by 
comesporxlence,  telephone,  or  visits  to  the  field.  The  company 

finds  It  has  a  number  of  spokesmen;  arxJ  although  each  repre- 
sents a  specific  area  of  business,  rt  rarely  seems  to  the  publ< 

that  the  spokesmen  are  representing  the  firm  as  a  whole 

Each  profit  center  spends  an  increasing  share  of  its  man- 

agement effort  on  creating  a  separate  business  inr^age,  and  ad- 

vertising IS  accordingly  narrowly  focused.  Loyaltes  are  often 

devoted  to  )ust  a  segment  of  the  organizaton.  No  attempt  is 
made  to  coordinate  these  semi-autonomous  communications 

efforts  because  the  separate  units  of  the  company  regard  at- 
tempts to  standardize  practices  as  unwarranted. 

FMC  spent  much  time  m  Phase  III  —  from  about  1929, 

when  the  John  Bean  Manufactunng  Company  merged  v\^th  the 

manufaaurer  of  food  processing  machinery  and  formed  the 

Food  Machinery  Corporation,  until  about  1 970  It  was  the  era 

of  the  present  company's  first  five  presidents,  dunng  which 
time  the  company  grew  from  a  $5.5  million  company  to  a  $1 .25 billion  company 

After  the  merger  that  created  Food  Machinery  Corpora- 
tion, our  activities  were  extended  into  packaging  machinery 

and  then  into  agricultural  chemicals.  World  War  II  drew  us  into 

the  ordnance  business,  which  was  foHov^^d  by  entry  into  in- 

dustnal  chemicals,  film  and  fiber  power  transmission  equip- 
ment and  materials  handling  systems 

By  the  time  we  entered  the  Seventes,  FMC  was  facing 

cnsis  Nto  3 — the  cnsis  of  control  At  this  point  noanagement 

realized  it  was  beginning  to  lose  control  of  a  highly  decen- 
tralized organization,  and  the  Phase  III  revolution  developed 

when  top  corporate  management  sought  to  gam  more  effec- 

tive control  over  the  company  Although  the  vast  scope  of  op- 
erations precluded  a  return  to  tightly  centralized  management 

greater  corporate  direction  was  wan-anted 
Phase  IV  or  the  coorc*ootion  phose.  follows  and  decen- 

tralized units  are  merged  nto  larger  and  more  logical  groups. 

Formal  planning  procedures  are  perfected  and  bottoms-up 

plans  are  intensively  reviewed  Staff  personnel  kxated  at  head- 

quarters initiate  a  variety  of  company-wide  programs:  capital 
expenditures  are  carefully  scrutinized  against  corporate  cntena 

and  certain  technical  functions  such  as  data  processing  are  cen- 

tralized Daily  operatng  decisions  remain  decentralized. 

FMC  has  been  going  through  this  phase  dunng  the  last  four 

or  five  years.  As  president  and  ceo.  of  the  company  dunng  this 

stage.  I  have  tried  to  ensure  that  our  communications  are  re- 
sponsive to  the  rapidly  changing  demands  of  the  organization. 

In  1972  we  hired  an  outside  firm  to  study  our  identification 

programs  and  make  recommendations 
First  we  evaluated  the  appropriateness  of  our  company 

name  While  we  were  advised  not  to  retain  a  "letter"  name,  we 

decided  to  continue  to  use  "FMC"  because  of  the  substantial 
investment  we  had  already  made  m  this  identification  symbol. 

However  we  did  develop  and  adopt  a  r>ew  logo 

Next  we  tackled  the  problem  of  renaming  most  of  our 

thirty-fr^e  donnestic  divisions  and  many  of  our  international  op- 
erations For  example,  we  had  divisions  named  after  stotes, 

such  as  the  Ftonda  Division,  or  c/Des.  such  as  the  Riverside  Divi- 

sion We  had  drvisions  named  after  people — the  John  Bean 

Division — or  sometimes  after  two  people,  such  as  Hudson- 
Sharp  Then  we  had  divisions  named  for  their  predict  //nes.  or 

their  overseas  location,  or  sometimes  with  seemingly  inexplica- 

ble names  like  Chiksan.  which  means  "Gold  Mountain"  in Chinese. 

In  addition  to  the  fact  that  these  names  failed  to  identify 

clearly  the  produa  lines  produced  or  the  markets  served,  each 

of  these  operations  was  bent  on  establishing  a  strong  divisional 

identity  Their  lack  of  tie-m  to  FMC  created  an  impression  in  the 

rr^arlcetplace  of  thirty  to  thirty-five  separate  companies! 
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Many  divisions  had  their  own  trademarks,  and  even  sonne 
of  our  divisional  ennployees  v/ere  unaware  of  the  fact  that  they 
worked  for  FMC^ 

New  generic  divisional  names,  plus  new  stationery  business 
cards,  and  forms  have  helped  solve  the  problem  of  an  overly 
diffuse  identity 

Many  divisions  had  their  own  tradennarks,  and 
even  some  of  our  divisional  employees  were 
unaware  of  the  fact  that  they  worked  for  FMC. 

When  we  analyzed  our  paperwork,  we  found  we  were 

generating  nearly  ten  million  letters  and  memos  each  year,  and 

many  millions  of  invoices,  purchase  orders,  computer  cards, 

checks,  bills  of  lading,  and  shipping  notices.  All  of  these  were 
standardized. 

This  process  led  us  to  review  our  more  than  1,000 
trademarks  and  brand  names  and  to  establish  a  rather  njthiess 

program  for  phasing  out  most  of  them.  Some  of  our  old  brand 

names  were  historical  and  reflected  acquisitions,  such  as  Link- 
Belt  and  Bolens.  Some  were  coined  words — Autoscan  and 
Sterilamatic.  Some  were  initials  such  as  RI.V  and  O.C.T  And 

then  there  were  descriptive  names,  usually  the  brainchild  of 

some  budding  product  manager  and  typified  by  one  of  our  cot- 

ton pesticides,  which  we  were  promoting  as  "Wicked  Willie 

Weevil." Our  program  to  phase  out  brand  names  is  still  active,  and 
we  now  have  reduced  the  list  to  just  over  a  hundred. 

While  we  realize  that  brand  names  have  advantages,  the 

cost  of  identifying  a  product  with  a  brand  name,  protecting  the 

name,  and  advertising  and  promoting  it  may  far  exceed  its 

worth,  particularly  if  the  product  is  frequently  purchased  on 

company  reputation  or  by  genenc  name.  To  date,  we  are  well 
satisfied  with  the  results  of  our  effort  to  concentrate  on  FMC  as 

our  primary  brand  and  trademark. 

We  are  also  standardizing  colors  for  products,  standardiz- 
ing our  packaging,  and  standardizing  signs  for  our  more  than 

500  plants,  offices,  and  distribution  centers.  In  addition,  we 

have  established  company-wide  guidelines  for  advertising  sig- 
natures and  trademark  usage. 

While  we  realize  that  brand  names  have 

advantages,  the  cost  of  identifying  a  product  with  a 
brand  name,  protecting  the  name,  and  advertising 
and  promoting  it  may  far  exceed  its  worth  .  .  . 

A  new  brochure  format  was  developed  to  assure  that  the 

$3  million  worth  of  literature  produced  at  different  locations 

each  year  follows  uniform  guidelines  and  results  in  publiations 

with  an  FMC  family  resemblance. 

We  set  up  a  coordinated  company-wide  approach  to  our 
participation  in  trade  shows.  Until  our  identification  program 
was  established,  we  sometimes  had  four  or  five  divisions 

exhibiting  at  a  given  show,  each  exhibiting  in  a  different  area  of 

the  hall  and  all  competing  to  see  how  cleverly  they  could  pro- 

mote a  unique  division — as  opposed  to  a  corporate — image. 
Now,  unless  there  are  excellent  marketing  reasons  for  not 

being  together,  you  will  find  FMC  in  a  single  area  in  each  trade 

show  we  enter  projecting  the  FMC  image  as  professionally  as 

we  can. 

Recently  we  have  tried  to  make  it  easier  for  the  potential 

customers  for  our  10,000  products  to  communicate  with  our 

1 29  domestic  plants  that  manufacture  those  products.  We  sur- 

veyed about  forty  plant  locations  and  found  that  we  were  get- 
ting more  than  200  calls  a  week  that  were  not  being  properly 

handled.  This  occurred  because  divisional  personnel  under- 
standably lacked  a  complete  knowledge  of  the  breadth  of  our 

product  lines.  Now,  with  a  budget  of  approximately  $100,000  a 

year  we  have  established  a  toll-free  800  number  for  an  FMC 
information  center  where  any  caller  seeking  product  informa- 

tion on  anything  manufactured  by  FMC  can  be  put  in  touch  with 

the  correct  division  immediately  This  experiment  is  only  six 

months  old  and  it  is  too  early  to  be  sure  of  its  value.  But  appar- 
ently this  innovative  service  is  proving  to  be  an  important  sales 

tool  for  our  divisions. 

All  of  these  steps  may  seem  to  be  obvious  and  simple  to 

implement  Those  of  you  who  have  been  through  the  process, 

however  know  the  difficulties.  Dire  predictions  of  disaster  be- 
came more  vociferous  as  division  management  realized  that 

top  management  was  committed  to  change.  Not  surprisingly 

the  prophecies  of  gloom  and  doom  have  turned  out  to  be 

largely  unwarranted,  and  our  program  has  been  successful. 

For  those  of  you  contemplating  changes  of  this  kind,  I  have 

one  bit  of  advice:  do  not  create  a  decision-making  committee. 
Emotionalism  based  upon  division  name  and  product  brand 

loyalties  runs  deep,  and  will  create  major  problems  for 

consensus-style  management.  A  senior  executive  who  is 

known  to  have  the  support  and  confidence  of  the  chief  execu- 

tive officer  must  be  given  decision-making  responsibility  You 
should  realize,  and  accept,  the  fact  that  in  many  cases  he  will 
have  to  exercise  his  authority 

Only  if  more  businessmen  are  willing  to  be 

actively  involved  in  business-related  public  issues 
can  we  hope  to  arrest  the  relentless  growth  of 

government .  .  , 

In  addition  to  improving  what  I  call  our  "operational"  com- 
munications, we  are  also  working  aggressively  to  develop  the 

means  to  communicate  more  effectively  externally.  Only  if 

more  businessmen  are  willing  to  be  actively  involved  in  explain- 

ing the  business  world  to  government  regulators,  academi- 
cians, consumers,  and  members  of  the  Fourth  Estate — many 

of  whom  have  become  increasingly  hostile — can  we  hope  to 
reverse  the  adverse  trend  of  public  opinion. 

Only  if  more  businessmen  are  willing  to  be  actively  in- 
volved in  business-related  public  issues  can  we  hope  to  arrest 

the  relentless  growth  of  government  and  the  "crowding  out"  of 
private  enterpnse. 

I  see  not  just  an  opportunity  but  an  obligation  on  the  part  of 
the  business  community  to  assert  itself  more  courageously 

What  are  we  doing? 

First,  we  are  encouraging  our  managers  to  communicate 

frequently  with  public  officials  at  the  local,  state,  and  national 

levels.  With  plants  and  employees  in  141  congressional  con- 

stituencies, we  can  express  our  views  on  congressional  legisla- 
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ton.  for  example,  with  a  nationwide  voice  (as  can  nnany  of 

you!). 
Second,  we  are  encouraging  greater  voter  participation  m 

the  election  of  responsible  public  officials.  Poet  Ogden  Nash 

has  wntten  about  one  aspect  of  electoral  lethargy  that  should 
concern  all  of  us: 

"They  have  such  refined  and  delicate  palates 
That  they  can  discover  no  one  worthy  of  their  ballots. 

And  then  when  someone  lernble  gets  elected 

They  say  'There,  that's yusf  what  I  expected." 
In  additon  to  exhortng  our  (Deople  to  vote,  we  have  estab- 

lished a  nonpartisan  political  action  committee  which  er^ables 

many  of  our  executive  and  administrative  personnel  to  make 

contnbutions  to  the  election  campaigns  of  candidates  who  are 

knowledgeable  about  business  viewpoints. 

Third,  we  are  exploring  ways  to  have  our  n^anagers  speak 

more  often  m  public  forums  atxxjt  national  issues  We  all  can 

do  more  to  stimulate  the  pubk-mmdedness  of  our  employees, 

our  shareholders,  our  plant  communities,  and  our  custom- 
ers—  whose  interests  are  often  the  same  as  our  own 

Let  me  discuss  arxjther  way  m  which  corporations  can  in- 

fluence their  exterrial  environment — namely  by  thoughtful, 

objective,  tough-mmded.  self-mterest-onented  management 

of  corporate  giving  Corporations'  charitable  contnbutions  ex- 
ceed one  billion  dollars  a  year.  This  magnitude  of  financial  sup- 

port can  have  an  enormous  impact  if  administered  effectively  I 

maintain  this  has  not  been  done  in  the  past 

Establishing  ngorous  criteria  by  which  to  evaluate  contntxi- 

tion  requests  by  no  means  needs  to  jeopardize  tradrtJonaJ  giv- 

ing to  charitable  organizations.  While  I  feel  FMC  has  substan- 
tially tightened  up  the  standards  by  which  we  evaluate  requests, 

we  continue  to  contribute  generously  to  those  organizations 

that  we  supported  when  the  criterion  for  support  cook)  be  de- 

scnbed  as  "the  squeaky  wheel  gets  the  grease ' 
The  areas  that  I  feel  deserve  more  attention  from  n^any  of 

us  are  education  and  public  policy  research,  both  of  which  will 

have  an  enormous  impact  on  our  nation's  future  And  to  put 
my  philosophy  succinctly  I  wouW  suggest  that  since  corporate 
support  of  these  areas  anses  directly  from  the  success  of  the 

private  enterpnse  system,  it  makes  sense  to  target  our  funding 

to  institutions  supporting  that  system  rather  than  to  those  that 
would  weaken  it 

At  FMC  we  have  developed  a  philosophical  "screen' 
against  wh<h  we  judge  requests  for  support  One  result  of  this 

IS  that  we  make  very  few  unrestncted  grants  to  universities  and 

very  few  contnbutions  to  college  or  university  associations, 
since  in  both  of  these  cases  it  is  difficult  to  determine  where  and 

how  our  funds  will  ultmately  be  used. 

I  woukJ  add  that  our  screening  process  is  not  merely  a  reac  - 
tive  one  Rather  it  also  includes  actrvely  seeking  cxrt  worthwhile 

institutions  that  we  feel  are  doing  work  of  interest  and  which 

may  not  have  identified  FMC  as  a  source  of  support 

We  take  the  same  approach  m  the  area  of  public  poky 

research,  where  there  are  a  number  of  organizations  doing 

excellent  work  that  I  woukJ  describe  as  balancing  the  liber- 
ally inclined  efforts  of  several  well-known,  well-endowed 

institutons. 

K  seems  to  me  that  business  must  become  more  intelligent 

about  philanthropy.  We  must  formulate  goals,  criteria,  and 

pnontes.  Purposeful  corporate  giving  can  have  a  positive  effect 

on  our  operatng  environment  Let's  take  advantage  of  this  op- 
portunity 

It  seems  to  me  that  business  must  become  more 

intelligent  about  philanthropy 

I  hope  this  overview  of  the  phases  of  corporate  growth, 

and  their  linkage  to  corporate  communications,  can  be  related 

to  your  own  companies  An  awareness  of  these  cycles  of 

growth  and  resulting  crisis  should  enable  all  of  us.  as  managers, 

to  better  anticipate  problems  associated  with  growth. 

Likewise,  since  forewarned  is  forearmed,  our  understanding  of 

these  cycles  can  equip  us  to  take  advantage  of  the  opportunities 
which  change  mvanably  presents. 

What  will  be  the  charaaenstics  of  the  next  phase  of 

grov^  for  many  of  us'  What  will  be  the  challenges  for  those 

charged  vi/ith  communications  responsibility'  Well,  at  least  one 
thing  IS  abundantly  clear  All  managennent — especially  those 

charged  with  communications  responsibilities  —  must  do  more 

to  shape  our  increasingly  important  external  environment  To 

date.  US.  irxJustry  overall  has  not  been  effective  m  mobilizing 

Its  "natural  constituencies'  of  employees,  stockholders,  cus- 
tomers, and  plant  communities  to  deal  with  business-related 

pubk  issues.  Nor  have  we  been  tough-minded  in  our  corpo- 

rate giving,  or  active  enough  m  maintaining  a  dialogue  with  pub- 

lic officials.  Only  if  it  is  generally  recognized  that  the  put)lic  in- 
terest IS  inextncat)ly  linked  to  corporate  growth  can  we  expect 

private  enterpnse  to  continue  as  the  dnving  force  behind  na- 

tional progress  And  responsibility  for  achieving  such  public  un- 
derstanding falls  squarely  on  us 

Question  and  Answer  Period 
Q:  yesterday  mormng  m  a  txeak-out  session,  some  discussion  was 
put  forth  on  corporate  idenvfication.  One  firm  went  from  nomes  to 

initials  One  went  from  an  old  familnjr  name  to  a  made-up  name. 

Mr  Faber  last  mghc  soid  he  would  choose  hts  over  the  ABC  Corpo- 
ration. I  wonder  if.  in  retrospect  your  firm  would  make  the  some 

decision,  to  go  with  initials,  as  you  did. 

A:  I  don  t  really  pretend  to  be  an  expert  on  this,  and  you  prob- 

ably woukJ  find  as  many  opinions  as  people  who  wish  to  ex- 

press themselves  on  the  subject  I  wouW  guess  wed  noake  the 

same  decision  at  that  point  m  time  I  think  if  we  were  to  start  all 

over  again.  Id  rather  be  Kodak  or  Xerox  or  something  unique like  that 

There  probably  are  some  real  drawt>acks  to  initial  names. 
We  have  a  temtjie  time  communicating  what  we  do.  Peopte 

think  we  make  bowling  equipment  Occasionally  they  make 

the  mistake  of  thinking  we  manufacture  automobiles  and  I  don't 
discourage  that  one  But  you  do  have  a  bigger  challenge,  it 

seems  to  rne.  in  creatng  an  identity  for  yourself  when  you  use 
initials. 

But  I  stil  think,  m  retrospect  at  the  stage  we  were  and  wrth 

the  effort  we  had  put  into  creating  an  identity  for  FMC.  we 

protiably  woukJ  have  made  the  same  decision  I'm  rxjt  sure  it's 

nght Q:  /  have  three  questjorrs  on  the  political  action  front  How  well  do 

you  think  your  good-government  program  is  working?  When  level 
ofexecuwe  participates  m  it?  Whot  sort  of  committee  decides  on 
the  condKJates? 
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A:  As  you  may  know  there  was  a  lot  of  controversy  in  connec- 
tion with  the  legal  aspects  of  our  ability  to  raise  money  last  year 

I  regret  Elizabeth  Ray  didn't  leak  her  story  about  two  months 
earlier  because  her  Congressman  friend  was  responsible  for 

most  of  the  procrastination. 
As  a  matter  of  fact,  the  law  Buckley  took  to  court,  which 

was  found  unconstitutional,  was  a  dramatically  better  law  than 

what  we  ended  up  with  in  terms  of  flexibility  We're  fairly  re- 
stricted in  terms  of  the  level  to  which  we  can  go.  What  it 

amounts  to  is  that  you  can  solicit  those  people  who  have  ad- 

ministrative responsibilities.  Now  that's  a  little  vague,  and  we've 
taken  advantage  of  that  to  define  the  law  as  broadly  as  possible. 

We  solicited  about  2,500  employees,  and  we  got  about  20 

percent  of  them  to  participate.  Now  that  is  not  too  bad  since 

we  didn't  have  a  lot  of  time  because  it  took  us  so  long  to  fully 
understand  the  law.  I  suggested  that  there  be  a  place  on  our 

salary  review  form  to  indicate  participation  in  our  political  ac- 
tion program,  but  I  was  quickly  advised  by  a  number  of  people 

that  this  would  not  be  appropriate. 

But  I  do  hope  we  can  find  the  means  for  increasing  partici- 

pation. I  don't  think  it  was  too  bad  for  a  first  cut.  We  raised 
about  $35,000.  We  only  supported  senatorial  and  congres- 

sional candidates,  no  support  to  the  national  campaign,  none  to 

state  campaigns.  We  supported  forty-seven  candidates  and 

thirty-five  of  them  won.  I  think  there  were  twenty  Republicans 
and  fifteen  Democrats. 

The  fund  is  administered  by  a  board  of  trustees.  We're 
very  careful  to  get  a  spectrum  of  political  position  and  opinion 

on  the  board.  So,  to  date,  we're  happy  with  it  I'd  like  to  see, 
and  I  think  we  can  generate,  broader  participation. 

Q:  /  was  fasanated  by  your  descriptions  of  the  various  stages  of 

growth  of  corporations  and  agree  they  could  welt  parallel  the  his- 
tory of  many  companies  represented  in  this  room.  Do  you  have  any 

speculation  about  what  the  next  generic  phase  might  be  for  FMC 

or  American  business  in  general? 

A:  I  think  it  really  might  be  associated  with  the  crises  of 

communications — the  amount  of  time  that  we  should  be 

spending  relating  to  the  outside  world,  as  opposed  to  running 

our  business.  It  is  absolutely  incredible.  But  if  we  don't  respond 
to  that  need  effectively  it  may  well  be  the  next  management 

crisis.  It's  going  to  take  people  who  can  communicate.  I  was  in- 
terested in  a  comment  that  Reg  Jones  of  GE  made  at  a  Business 

Roundtable  meeting  when  someone  thanked  him  for  all  the 

work  he's  been  doing  on  the  new  revenue  bill.  Someone  asked, 

"How  do  you  run  GE?"  And  he  said,  "I'll  tell  you,  I  can  make  a  hell 
of  a  bigger  contribution  to  GE  by  spending  my  time  influencing 
the  House  Ways  and  Means  and  the  Senate  Finance  commit- 

tees than  I  can  sitting  home  pricing  washing  machines." 

Unfortunately  that's  true.  And  I  repeat,  unfortunately  But 
we  have  to  recognize  the  situation.  I  don't  know  for  sure  what 

the  next  phase  is  going  to  be  but  it's  certainly  going  to  involve  a 
heck  of  a  lot  more  understanding  and  participation  in  terms  of 

businessmen  communicating  and  interfacing  with  external 
environments. 

Q:  You  became  more  centralized  in  both  your  structure  and  your 

corporate  identity.  Did  you  detect  any  loss  of  motivation  in  your 
subsidiary  and  divisional  managements? 

A:  That's  a  big  problem,  and  I'd  say  it's  a  continuing  one  be- 

cause what  I'm  talking  about  in  terms  of  the  changes  we  have 

made  is  not  the  centralization  of  decision  making,  but  inevitably 

that  IS  the  way  it's  perceived.  And  that  perception  has  to  be 

overcome.  It  takes  time  and  we  haven't  succeeded  yet. 
Basically  all  we  have  really  tried  to  do  is  to  reserve  the  right 

to  participate  in  strategic  decision  making.  The  day-to-day  deci- 
sions are  still  made  by  the  divisions.  We  do  impose  on  them 

certain  requirements.  For  example,  we  don't  want  to  see  a 
budget  and  just  one  long-range  plan.  We  want  to  see  alterna- 

tives in  the  long-range  plans.  (Budgets  are  short  range.)  We 

want  to  see  several  of  them  and  we'll  participate  in  the  decision 
as  to  which  one  is  appropriate.  People  in  the  division  have  to 

understand  they  don't  have  the  corporate  perspective  that  is 
necessary  in  terms  of  the  allocation  of  resources  and  the  direc- 

tion the  corporation  is  taking. 

There's  a  common  denominator  that  runs  between  alter- 
natives, on  the  assumption  that  you  have  able  management 

that's  coming  up  with  these  alternative  plans,  and  that  is  nsk.  A 

division  manager  can't  determine  nsk.  In  the  past  he  was  really 
making  the  decision  as  to  the  amount  of  risk  he  should  take. 

That  to  me  should  not  be  a  decentralized  decision.  It  is  a  cen- 

tralized decision.  Whereas  we  have  centralized  things  like  that 

we  really  have  not  inhibited  management  in  its  ability  to  run  the 

business.  There  is  a  perception  that  we  have,  and  that  is  a  prob- 
lem. It  takes  some  effort  to  overcome. 

Q:  Is  your  corporate  advertising  budget  a  separate  one,  or  do  you 
allocate  it  back  to  the  divisions? 

A:  It's  a  separate  budget  and  it's  not  allocated.  We've  been  on 
both  sides  of  this  allocation  kick  and  basically  my  general 

philosophy  is  that  allocations  are  inappropriate.  I  want  to  be 

able  to  evaluate  divisions  on  things  that  they  control.  They're 
aware,  and  we  make  them  aware  in  different  ways,  of  the 

overhead  expenditures  incurred,  presumably  for  their  benefit. 

But  we  don't  allocate. 

Q:  Is  there  any  trend  in  your  company  toward  broader  participa- 

tion, toward  having  a  broader  base  of  employees  involved  in  deci- 
sion making?  Do  you  see  that  as  a  thing  of  the  future? 

A:  You  mean  vis-a-vis  the  European  worker  board  concept? 

Q:  Is  there  a  need  to  give  a  wider  feeling  of  participation  in  deci- 
sion making  throughout  the  employee  group  among  the  young 

people  coming  in,  wanting  to  partcipate?  Wouldn't  this  give  a 
greater  diversity  of  opinion,  rather  than  having  a  tight  decision- 

making group  at  the  top? 

A:  I  think  we  all  see  pressure  in  that  direction.  But  I  don't  think 
you  run  anything  by  consensus  management,  frankly  And  you 

know  a  horse  designed  by  a  committee  is  a  camel.  I  think  basi- 

cally the  tough  decisions  in  the  company  can't  be  made  that 
way  The  effort  to  solicit  the  opinions  of  a  broader  group  of 

employees  is  appropriate  and  valuable.  To  delegate  to  a 
broader  group  of  employees  the  decisions  as  to  how  you  run 

the  company — I  don't  think  that's  appropriate.  But  I  could  be 
part  of  the  next  management  crisis  by  not  understanding. 

Q:  In  your  connpany  giving  programs,  do  you  take  into  considera- 

tion employees'  wishes? 
A:  We  have  a  range  of  sensitivity  to  that.  We  have  a  matching 

gift  program,  which  is  of  course  completely  sensitive  to  the 

wishes  of  our  employees.  That's  one  extreme.  We  attempt  to 
encourage  management  participation  in  a  lot  of  community  ac- 

tivities. And  we  go  about  this  fairly  formally — we  do  research 
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in  our  major  locations  to  determine  the  kinds  of  things  our 

employees  should  be  parbcipatng  in  To  the  extent  to  which 

there's  a  match  between  their  interests  and  what  is  available, 
we  urge  them  to  partiapate.  Also,  we  generally  support  those 

organizations  more  heavily  than  we  would  others.  That  is  the 

kind  of  thing  we  take  into  consideration 

Q:  How  do  you  disvnguish  between  product  idenoty  and  brand 

rHjme  idenvty  I'm  referrmg  to.  say.  FMC  and  Chiksar)  How  do  you 
use  these.' 
A:  Maybe  I  shoukj  ask  my  point  man.  Al  Campbell,  to  answer 

that  question.  Al,  do  you  want  to  tackle  that? 

Campbell:  FMC  is  our  house  mark,  and  it  applies  to  all  prod- 
ucts. Then  we  still  have  some  product  brand  nannes  We  have 

not  done  away  with  all  brand  names — we  still  have  atxxjt  a 
hundred  of  them  We  realize  that  when  ycxj  do  have  a  product 

brand  you've  got  to  promote  that  brand,  otherwise  it  doesn't 

do  you  any  good.  We  had  a  lot  of  brand  names  that  were  not 

being  promoted;  and  as  a  result  there  was  just  confusKXi.  Cus- 

tomers didn't  know  what  they  were  buying  The  brand  that 
you  named.  Chiksan,  happens  to  be  a  brand  that  was  a  com- 

pany name  but  it  also  identifies  one  product  line.  We  can  con- 

tinue to  use  that  because  it's  a  valuable  r^ame. 

We  had  difficulty  when  we  had  a  well-known  brand  and 

company  name  that  came  to  us  by  acquisiton.  I'll  give  you  an 
example.  bnk-Bett  The  company  had  a  vanety  of  products; 
and  if  we  continued  to  use  that  brand  name  to  describe  ail  of 

those  products,  then  we'd  create  some  confusion  as  to 

whether  there's  still  a  Link-Belt  Company  or  an  FMC  Corpora- 
ticxi  producing  those  products  We  try  to  use  FMC  as  the  over- 

all house  nrark  for  all  of  our  products,  and  then  use  a  product 

trade  name  yfA^ere  it's  still  appropriate  to  do  so. 
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Change  and  Opportunity:  The  Present  and  Future  on  Wall  Street 

Donald  E.  Weeden 

Chairman,  Weeden  Holding  Corporation 

Weeden  is  a  semi-family  firm.  I  have  two  brothers  who  are  also 

in  the  firm  and  an  eighty-three-year-old  father  who  doesn't  un- 
derstand that  he's  retired.  They  have  ail  asked  me  to  emphasize 

to  you  that  my  remarks  reflect  my  thinking  and  not  that  of 

Weeden  Holding  Corporation. 

I  want  to  start  out  by  taking  a  note  from  our  dinner  speaker 

of  last  night,  Eberhard  Faber  Not  to  be  outdone  by  a  pencil 

manufacturer,  I'd  like  to  ask  how  many  of  you  have  heard  of 
Weeden  &  Co.?  And  how  many  have  heard  of  our  biggest 

competitor;  the  New  York  Stock  Exchange? 

You  can  see  that  Weeden  has  a  corporate  communications 

problem.  I  do  a  lot  of  speaking  to  people  in  our  industry  and 

about  six  months  ago  I  was  in  Hartford  talking  to  financial 

analysts.  The  gentleman  who  introduced  me  at  a  luncheon 

meeting  started  out  by  saying,  "Our  speaker  for  today  needs 

no  introduction."  Then  there  was  a  long  pause  and  I  think  that 
he  forgot  my  name. 

You  ought  never  to  mislead  the  people  on  Wall 

Street  They  don't  like  to  be  nnisled.  They  don't  like 
to  look  foolish  and  they  have  long  memories. 

I  never  asked  him  but  I  think  he  did.  Anyway  someone 

saved  the  day  down  at  the  front  table,  in  front  of  the  podium, 

by  calling  up  in  a  loud  stage  whisper  Bernie  Cornfeld. 

It  was  difficult  to  structure  a  speech  for  you  because  I  know 

very  little  about  corporate  communications,  particularly  when 

it  has  to  do  with  Wall  Street  Our  business  doesn't  involve  re- 

search analysts  and  we  don't  merchandise  ideas  or  stocks  to 
the  public  and  so  we  have  no  occasion  to  find  out  much  about 

your  companies. 

But  I  guess  I  ought  to  say  something  about  it 

You  ought  to  be  accessible  but  not  terribly  aggressive  in 

talking  to  Wall  Street  You  ought  to  be  even  in  your  discussion 

of  your  company  with  Wall  Street  That  is,  don't  push  one  day 

when  things  look  good  and  not  be  available  when  things  don't 
look  so  good. 

You  ought  never  to  mislead  the  people  on  Wall  Street 

They  don't  like  to  be  misled.  They  don't  like  to  look  foolish  and 
they  have  long  memories. 

I  would  also  say  don't  puff.  These  are  all  obvious  things  but 

they're  ideas  that  I  thought  might  be  useful. 
You  ou^t  to  focus  on  the  long-term  view  rather  than  the 

short  term.  Sometimes  you  tend  to  get  bothered  and  upset 

and  disoriented  because  of  the  fluctuations  of  your  stock's 
market  price.  A  lot  of  the  reasons  for  those  fluctuations  have 

absolutely  nothing  to  do  with  the  corporation's  image  or  cor- 
porate communications  or  the  existence  or  non-existence  of 

profitability  at  that  particular  time. 
You  have  to  understand  that  when  your  company  is 

viewed  as  an  investment  you've  got  a  hell  of  a  lot  of  com- 
petitors. And  those  competitors  are  not  just  those  in  the  indus- 

tries in  which  you  have  products  butthey'rein  the  whole  spec- 
trum of  equities.  Equities  in  turn  have  many  competitors  in  the 

form  of  other  types  of  investments.  You  will  never  have  control 

over  any  of  those  things.  Included  in  this  list  are  economic  cy- 

cles, changes  in  people's  vision  of  the  future,  uncertainties  that 
develop  domestically  and  internationally 

Again,  I  say  with  respect  to  your  corporate  communica- 

tions, "Take  the  long  view."  And  remember  it's  also  useful  to 
have  a  good  product  and  to  make  a  littie  more  each  quarter  If 

you  can  do  both  of  those  things,  then  I  think  you're  in  good shape. 

I  have  taken  the  subject  "Change  and  Opportunity:  The 
Present  and  the  Future"  because  that's  what  I  like  to  talk  about 

and  I  think  it  has  some  interest  for  you.  lb  begin,  I'd  like  to  ask  a 
couple  of  other  questions.  How  many  read  the  cover  article  in 
the  last  Fortune? 

If  you  read  it  you  would  have  found  that  it  points  up  most 

of  the  issues  that  are  confronting  Wall  Street  today  in  terms  of 

market  structured  change,  our  concerns  about  profitability  the 

increase  in  competition,  the  uncertainties  of  where  Wall  Street 

is  going.  I  think  that  it's  a  very  good  article,  well  written.  Wynd- 
ham  Robertson  does  an  extremely  fine  job  of  presenting  the 

issues  and  I  would  suggest  you  read  it 

I  might  make  a  couple  of  comments  about  it  It  overem- 
phasizes the  possibilities  that  the  New  York  Stock  Exchange  is 

going  to  change  a  hell  of  a  lot  in  terms  of  its  attitude  toward 

competition.  I  also  think  it  places  a  tremendous  burden  on  Mil 

Batten  to  effect  that  change  in  w+iat  is  still  quite  clearly  a  private 

club  onented  toward  the  floor  of  the  exchange  and  its  specific 
economic  interests. 

Let  me  ask  another  question.  How  many  of  you  are  happy 

with  your  specialists?  How  many  of  you  would  like  to  see  your 

stock  mandated  to  be  traded  in  only  one  marketplace  by  one 

market  maker?  That's  what  the  national  market  system  is  all 
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about  tts  an  attempt  by  Congress,  after  a  great  deal  of  stLXJy 

and  many  hearings,  to  come  up  with  legislaton  that  de- 
emphasjzes  regulat)on  and  re-emphasizes  competition  as  the 
mapr  force  for  change  and  improvement  m  the  secunt)es 
industry; 

Congress  is  also  saying  that  the  marketplace  for 
equrtDes  ought  to  be  nat)onal  in  scope  rather  than 
focused  physically  on  the  floor  of  one  exchange. 

Increased  competroon  will  encourage  the  ase  of  modem 
electron<  technotogy  whK±i  m  turn  wiH  improve  trie  effioency 
and  ncrease  the  accessib<fcty  dl  tJte  nnarketpiace  White  these 
changes  are  troubtescxT>e  to  Wan  Street  they  do  have  virtthin 
them  opportunities  for  increasing  the  pubfcc  mtenest  r  the  buy- 
ng  and  selmg  of  equities. 

Congress  rs  also  saying  that  the  marketplace  for  equities 
ought  to  be  nationa)  m  scope  rather  than  focused  physicaBy  on 
the  fkx>r  of  one  exchange 

By  means  of  e^ectronK  contraptions,  you  can  transform 
the  physical  centralization  of  the  rnarketplace  into  a  centraliza- 

tion through  communication  and  computers  Thus  you  can 
have  market  makmg  throughout  the  cojntry  upstairs,  and  on 
the  fbor  of  exchanges,  and  stH  have  the  kind  of  centrality  the 
kind  of  disckjsure.  the  kino  of  sun,i«illance.  the  kirxJ  of  regula- 

tory oversight  that  s  a  part  and  parcel  of  the  auction  exchange 
market 

The  result  WiH  be  to  encourage  a  great  deal  nrxve  capital  to 
participate  m  the  market- ^^^akJf>g  function  There  are  two  things 
that  create  l<|uKJity  and  depth  for  your  stocks  One  is  funda- 

mental: pubkc  buying  and  selling  regularty  m  the  secondary 
iTiarkets.  The  second  one  is  partiopaton  by  the  'ndustryc  usmg 
Its  own  capita)  to  buy  and  sell  on  a  temporary  basis  m  order  to 
faobtate  the  buymg  and  selv>g  nterest  of  the  pubk.  to  round 
out  the  ups  and  dcjwns  of  suppJy  and  demand  created  by  the 

pubkc In  almost  every  other  type  of  security  bonds  and  stocks, 
we  have  multjpte  markets  that  are  puted  together  through 
fairly  sophisticated  comnrxjncations.  They  are  active^  and  ag- 
gressive*y  competing  with  each  other  The  only  place  where  we 

dcyi't  do  that  s  cxi  the  NYSE  m  those  stocks  whose  characteris- 
tics are  nnore  conducive  to  the  highest  levels  of  competition 

andkquKJity 

Let  me  give  you  a  glimpse  of  what  it  cou  W  kx)k  like  if  we  do 
go  this  route. 

There  coukJ  be  electronic  TV  terminals  at  the  desk  of 

every  registered  representative  m  the  country  that  woukj  be 
connected  to  a  central  computer  Its  job  wouW  be  to  co«ect 
infornoation  from  every  nr^rket  nriaker  around  the  country 
who  wanted  to  buy  or  seH.  The  computer  woukJ  also  colect  aU 
of  the  pubfcc  orders  that  have  a  limited  pnce  attached  to  them 
Then  rt  would  make  this  information  available  to  registered 
representatives.  showif>g  the  mside  bid  and  offer  with  the  size, 

and  showing  all  the  other  bids  arxj  offers  contracted  m  'its 
Bcxjk."  These  bKls  and  offers  woukj  be  firm,  and  wouW  aJtow 
the  registered  nep  to  execute  and  trade  by  means  of  a  couple 
of  taps  on  the  keyboard,  and  to  receive  a  hard  copy  printout  of 
the  executioa  He  woukj  not  have  to  send  his  order  anyplace; 
there  would  be  no  delays  in  time,  no  uncertainty  about 

whether  or  not  he's  gang  to  get  his  stock  or  sell  it  at  the  prxe 
that  has  been  indicated  to  him  In  effect  you  wouW  be  bringing 
the  center  of  the  rnarketplace  to  the  pubk  investor  and  woukJ 
allow  him  for  the  first  time  equal  opportunity  to  buy  and  sell 
and  trade  m  the  marketplace.  I  mean  equal  to  anybody  dse  in 
the  marketplace  including  floor  traders,  specialists,  upstairs 
market  nnakers,  bkxk  positioners.  whonr>ever 

To  the  extent  that  you  can  do  that  for  the  puWic  his  in- 
terest and  confidence,  and  trading  adJvrty  will  increase  signifi- 

cantty  Let  me  descnbe  some  of  the  cost  savings  m  this  type  of 
natonal  market  system.  Rrst  of  aH.  there  is  a  saving  of  about 
$50  million.  That  is  the  anxxint  of  money  paid  to  384  specialists 
on  the  floor  of  the  exchange  for  the  purpose  of  holding  linmt 
orders.  It  is  done  today  by  means  of  the  most  archaic  book- 

keeping system  imaginable  Through  cxjr  computerized  system 
you  coukJ  efcrrwiate  that  cost  immediately 

In  addrtion  you  woukj  eliminate  much  of  the  cost  tfivotved 
in  the  activities  on  the  ftoor  of  the  exchange  The  amount  of 
needless  rvrmmg  around  that  occurs  today  is  obvious  if  you 

have  ever  been  to  the  visitors'  galery  of  the  New  "ibrk  Stock Exchange. 

There  are  also  those  internal  communKations  costs,  and 

the  costs  connected  with  errors  and  delays,  and  costs  of  frus- 
trated customers  ar>d  ncx>-executed  trades  that  wouW  be 

saved  by  this  kmd  of  system  We  estimate  $300  millon  coukJ 
easiV  be  saved  bv  a  oationa)  rnarket  svstem 

There  coukJ  be  electronic  TV  ternnir\als  at  the  desk 

of  every  registered  representative  m  the  country 
that  would  be  connected  to  a  central  computer 

Wyrxjham's  article  speaks  of  an  alternative  Do  rt  through 
the  existing  facilities  of  the  New  ̂ brx  Stock  Exchange.  While 
Mil  Batten  should  be  comnriended  for  hn  willingness  to  take  on 

the  job  of  changng  that  organization,  it's  a  tremendcxisly  dif- 
ficult job  to  reorganize  ther  thnking  so  that  they  wiH  accept 

compettion  r  a  fiekj  that  has  been  devoKJ  of  it  for  so  long.  I  am 

speaking  about  the  specialists'  role  on  the  fkxjr  of  the  ex- 
change. New  York  does  not  have  the  ability  on  its  own  to 

change  the  rules  and  regulations  govemff>g  market  making  m  a 
manner  that  woukJ  create  an  atmosphere  of  competJtrve  equal- 

ity sufficient  to  induce  Weeden  &  Company — much  less 
Salomon  or  Mem«.  Lynch — to  becomie  market  makers  on  the fkx>r 

ft  seems  to  nne  the  opportunities  of  reduang  cost  and  rv 
creasing  the  effoency  of  the  marketplace  go  beyond  merely 
saving  money  It  wouW  be  the  first  step  toward  makng  accessi- 

ble the  buying  of  equities  at  a  level  and  r  a  breadth  ec^ual  to  that 
offered  r  nnost  Other  products  arxj  serv<es  m  our  ccxmtry 

For  instance,  the  savings  banks  and  the  commercial  banks 
have  made  itextraord^ianly  easy  for  people  v^^th  $25  and  $50 
and  $100  to  put  their  money  mto  the  credit  channels,  into  the 

ler<ing  process  Why  don't  we  have  a  system  that  makes  it  just 
as  easy  for  people  to  mvest  those  amounts  of  nxinies  m 

equities?  In  fact  woukjn't  rt  be  better  for  our  fnee-enterpnse 
system  if  Those  millions  of  people  who  do  have  $  1 00  or  $25  to 
invest  on  a  nnonthly  basis  put  rt  nto  a  partnership  relationsh^ 
with  private  corporations  rather  than  m  a  credrtor-debtor  rela- 

tionship' The  latter  doesn't  encourage  one  to  think  capitalism. 
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to  think  free  enterprise,  to  go  to  the  voting  booth  and  elect 

people  who  finally  support  the  maintenance  of  the  private- 

enterprise  systenn' 
Why  has  our  industry  been  so  slow  in  this  respect?  I  suggest 

a  couple  of  reasons.  One,  we  don't  think  we'd  make  any 
money  doing  it  and  therefore  we  have  no  interest. 

We  have  a  high  cost  on  every  ticket  because  our  systems 

are  inefficient  and  consequently  we  feel  that  those  people  with 

$100  are  not  profitable  to  us. 

That's  unfortunate.  If  we  had  a  lower  cost  system  available, 
these  traders  could  become  profitable  to  us  as  well  as  doing  the 

idea  of  free  enterprise  a  good  turn  by  establishing  a  base  of 

equity  owners  far  broader  than  what  we  now  have. 

We  have  a  high  cost  on  every  ticket  because  our 
systems  are  inefficient,  and  consequently  we  feel 
that  those  people  with  $100  are  not  profitable  to 
us. 

At  present.  Wall  Street  is  suffenng  from  the  illness  of  "cop- 

ing with  competition."  Actually  it's  a  very  healthy  illness.  Few 

have  gone  out  of  business.  We  haven't  lost  any  liquidity  in  depth 
in  our  marketplaces  because  of  the  changes  from  fixed  com- 

missions to  negotiated  rates.  The  auction  market  still  functions. 

Our  nationwide  army  of  merchandisers  of  equities  is  still  intact 

despite  increased  efficiency  and  greater  compettion.  If  any- 
thing, competition  has  stimulated  a  higher  degree  of  quality  in 

our  services  and  in  the  more  aggressive  people  selling  our 

product  than  we  had  in  the  past  We  are  cleaning  house!  Com- 
petition has  been  a  very  healthy  thing.  It  will  in  the  long  term 

stand  well  for  both  our  industry  and  its  future  profitability  and 

the  interests  of  the  public  and  the  corporations  that  the  public 

will  be  investing  in. 

Question  and  Answer  Period 
Q:  by  providing  access  to  the  market  to  a  broader  range  of 

people,  you  seem  to  say  that  the  money  instead  of  going  into  a 

bonk,  would  now  go  into  securities. 

A:  There  are  two  sources  of  funds  for  private  enterprise.  One 

is  through  debt  securities  and  one  is  through  ownership.  And 

unfortunately  because  of  our  tax  laws,  because  of  the  differ- 
ences in  the  stnjcture  and  accessibility  of  equity  ownership  and 

debt  ownership,  we  have  increasingly  encouraged  both  the 

owner  of  $  1 00  and  the  corporation  that  wants  to  use  the  $  1 00 

to  go  the  debt  route.  I  don't  think  this  is  wise. 
We  ought  to  be  encouraging  equity  ownership,  equity  par- 

ticipation, partnership  participation.  It's  much  healthier  For 
instance,  it  would  help  to  minimize  the  ups  and  downs  in  the 

corporate  liquidity  that  have  occurred  in  the  past.  Of  course 

other  changes  are  needed,  such  as  elimination  of  double  taxa- 
tion of  dividends.  But  the  fact  is  that  most  people  in  this  country 

think  that  it's  a  tax  on  the  rich  because  only  1 8  percent  or  so  of 
the  people  in  our  country  own  equities.  So  why  the  hell  should 

they  change  it? 

If  60  percent  of  the  people  owned  a  little  bit  of  equity  and 

received  quarterly  dividends  and  reports,  you  might  have  a 

change  in  attitude  toward  this  tax.  If  we  can  get  80  million 

people  in  this  country  with  direct  equity  ownership,  we  have  a 

better  chance  of  having  government  insist  that  the  free- 

enterprise  system  be  preserved  instead  of  taking  all  of  our 

present  responsibilities  away  from  us.  That's  what  I'm  saying. 
Q:  If  you  had  the  computer-based  system  that  you  described, 

who  would  be  responsible  for  any  particular  stock* The  role  — 
the  theoretical  role — thot  the  specialist  plays  now  in  terms  of 
maintaining .  .  . 

A:  I'm  glad  you  made  it  theoretical  because  if  you've  ever  read 

their  responsibilities,  there  are  so  many  caveats  that  it's  mean- 
ingless. Wyndham  Robertson  wrote  a  fine  article  in  Fortune 

about  five  years  ago,  pointing  out  how  meaningless  that  re- 
sponsibility IS.  I  imagine  most  of  you  are  listed  on  the  New  ̂ rk 

Stock  Exchange.  Is  there  anybody  who  isn't  listed  on  the  New 
York? 

If  you  opened  up  market  making  in  stocks  listed  on  the 
New  York  Stock  Exchange,  I  will  say  categorically  that  every 

single  one  of  those  stocks  would  have  more  market  makers 

continuously  competing  with  one  another  than  you  have  today 

Every  single  one  of  them,  even  the  most  inactive  dogs  on  the 

New  "fork  Stock  Exchange,  would  have  more  than  one  market maker 

Competition  is  the  mam  force  that  creates  responsibility 

You  only  legislate  minimum  responsibility  in  anything  that  you 

do.  Competition  forces  a  sense  of  responsibility  on  people  that 

goes  far  higher  than  the  minimal  and  let's  not  ever  forget  that 
Regulation  is  not  the  way  to  move  toward  increased  responsi- 

bility— competition  is! 

What  you  want  to  do  is  open  up  those  markets  to  com- 
petitive market  makers.  Witter  &  Co.  has  already  indicated  50 

to  100  stocks  It's  willing  to  make  markets  in  but  they're  not  Gulf 

Oil,  General  Motors,  IBM.  There  are  lots  of  stocks  that  you've 
never  heard  of  and  that  specialists  consider  to  be  the  dogs,  that 

they  only  reluctantiy  make  markets  in.  They  say  they  aren't 

profitable,  which  incidentally  is  not  true.  Open  it  up  and  you'll 
be  surprised  at  how  many  market  makers  you  will  have  in  your 

stock. 

Q:  I  have  a  great  deal  of  trouble  trying  to  see  how  the  national 

market  system,  as  you  describe  /t,  is  going  to  bring  in  the  small 

investor  It  would  appear  that  many  companies  are  going  to  have 

that  television  screen  in  front  of  a  specialist  of  their  own  and  he's 
going  to  watch  those  stocks.  The  professional  trader  is  going  to 

benefit  from  this  system  because  he's  going  to  know  the  position  of 

every  stock  he  owns,  and  he's  going  to  know  what  all  the  buys  are 

and  what  all  the  sell  prices  are  and  he'll  know  everything  else  that 

the  specialist  now  knows.  But  I  can't  afford  to  sit  down  with  my 

broker  to  watch  that  screen.  So  I  don't  understand  how  I'm  going  to 
benefit  as  a  $100  man  in  the  market  when  this  guy  is  going  to  be 

the  pro  and  is  going  to  take  advantage  of  not  only  me  but  of  every- 

body else.  I  can't  really  buy  the  theory  that  ttie  brokerage  house  is 
going  to  pass  the  saving  on  to  me.  I  think  they  might  have  their 

finger  in  that  to  help  pay  for  the  television  screen  the  guy  is  siting  in 

front  of  but  it  seems  to  me  we  ought  to  be  working  on  that  tax 

situatjon  because  I  can  understand  that.  If  you  tell  me  I'm  going  to 
have  to  pay  a  higher  tax  on  my  dividends.  I  want  to  get  out  of  the 

market  because  it  doesn't  do  me  any  good  to  make  that  money 
anyway  But  if  I  can^et  that  money  over  and  above,  or  with  less  tax 

than  I  pay  on  my  income,  then  I'm  kind  of  happy  to  put  whatever 

savings  I  can  back  into  the  market  as  an  individual.  Isn't  that  an 

area  that  we  should  be  concentrating  on?  I  don't  know. 

A:  I  agree  that  that's  one  place  that  we  ought  to  concentrate 

on.  The  problem  is  you've  got  to  get  over  the  hurdle  of  the 
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attitude  in  this  country  that  its  a  tax  on  the  rich.  I  would  say  this 

also — those  professional  traders  are  in  the  market  today  and 
they  know  nnore  than  you  do.  In  the  nnarket  of  the  future. 

you're  at  least  going  to  know  as  much  as  they  do 

Second,  you're  going  to  have  the  ability  to  respond  to  in- 
formation as  quickly  as  they  because  there  will  not  be  any  time 

or  space  advantage  to  being  on  the  floor  of  the  New  York 

Stock  Exchange  over  being  out  m  the  office  of  Paine.  Webber  in 
Bakersfield.  California,  because  m  a  real  sense  the  center  of  the 

market  will  be  m  the  terminal  that's  right  in  front  of  your  regis- 
tered rep.  When  you  decide  to  buy  all  you  have  to  do  is  have 

him  flick  a  couple  of  keys  and  you've  bought  it  There  is  no 
sending  that  order  across  the  country,  no  delays,  no  urKertain- 

ties,  no  chances  for  the  market  to  change  m  the  interim — no 
vi^y  that  anybody  can  get  ahead  of  you  m  terms  of  the  nrvDment 

that  you've  made  the  decision. 
The  interesting  thing  is  how  much  it  costs  to  process  a 

transaction  What  is  it?  $35?  More'  Off-track  betting  m  New 
York  processes  over  a  million  transactions  a  day  versus  35.000 

on  the  New  York  Stock  Exchange  The  average  bet  is  $2.40 

and  the  cost  of  processing  those  trades  averages  20  cents! 

Now  you'd  say  well,  that's  because  it's  a  different  business,  and 

they're  not  doing  the  same  thing.  But  what  aren't  they  doing' 

The  only  two  things  they  aren't  doing  is  giving  advice  and  taking 

nsks.  They  do  everything  else  They've  got  the  offices,  they've 

got  the  piersonnel,  they've  got  the  sophisticated  computer  sys- 
tems that  track  all  of  these  transactions,  keep  records  They 

allow  people  to  bet  by  phone.  They  even  give  you  hard  copy 

confirmation  printed  by  the  American  Banknote  Company 

And  they  do  it  all  for  20  cents. 

I  don't  know  why  we  can't  do  it  for  less  than  $35.  or  v(^t- 
ever  it  is.  I  go  into  Grand  Central  Station  and  I  can  deposit  or 

withdraw  money  from  Chase  without  anybody  touching  it  I 

can  go  to  the  OT8  bcxjth  and  bet  on  the  horses.  But  if  I  go  over 

to  Merrill.  Lyrxh's  booth  and  want  to  invest  m  General  Motors.  I 

can't  do  rt  That's  a  hell  of  a  comnnentary  on  our  systems 
So  I  think  that  there  are  lots  of  opportunities  to  cut  costs 

and  to  make  the  equity  market  more  accessible. 

Q.  vVe'*^  seen  a  number  off\rm%  either  merge  or  disappear  from 
the  Wall  Street  scene.  Are  we  going  to  continue  to  see  that  hnd  of 
attrition? 

A:  There  are  a  couple  of  kinds  of  attrition.  There's  attrition  of 
personnel  and  attrition  of  firms  and  I  think  that  when  Baker 

Weeks  merges  into  Reynolds,  you  don't  have  an  attrition  of 
those  people  They  just  move  Actually  there  was  an  increase  in 

availability  of  very  fine  research  advice  because  that  research 

advice  is  not  just  available  to  large  institutions  but  now  it's  avail- 
able to  all  of  Reynolds  customers,  big  and  small 

I  don't  believe  that  competiton  rs  going  to  bring  about  con- 
centraton.  If  you  make  the  nnarket  as  accessible  as  I've  de- 
scnbed,  the  wire  houses  will  find  that  they  have  lots  of  salesmen 

and  research  people  located  around  the  country  who  woukj 

just  as  soon  put  their  own  shingle  outside  the  dc»r  They  might 

prefer  to  represent  themselves  and  realize  the  full  potential  of 

the  commissions  that  they  charge  rather  than  being  tied  up  with 

a  very  large,  possibly  cumbersome,  maybe  uninterested  or- 
ganization with  lots  of  unnecessary  overhead. 

Q:  If  this  goes  the  way  you  suggest,  from  a  communicauorrs 

standpoint,  we've  got  one  hell  of  a  problem,  haven't  we?  Becouse 

we're  going  to  end  up  with  people  all  over  the  country  trading  our 
stock  and  reading  the  posiVon  paper  or  whatever 

A:  I'm  glad  you  asked  that  queston. 

Q:  We're  going  to  have  to  get  that  message  out  a  zillion  times. 
A:  You're  damned  right  Listening  to  you  worrying  about  your 

communications  with  financial  people.  I  say  you're  focusing  on 
the  wrong  people.  The  reason  that  you  have  to  focus  on  us  is 

the  faa  that  n^t  now  all  of  the  buying  m  your  secuntes  goes 

through  someone  who's  merchandising.  We  don't  have  any 
non-prescnption  drugs  in  our  business.  You  know,  where 

people  can  go  in  and  just  buy  it  and  don't  have  to  pay  some 
professional  to  give  them  advice  or  to  be  the  intermediary 

What  I'm  saying  is  we  ought  to  develop  a  non-prescnption  ser- 
vice where  people  who  have  $100  can  go  and  buy  what  they 

want  without  having  to  go  through  anybcxjy  else.  That's  the  sig- 
nificarKe  of  the  national  market  system. 

Q:  What  do  you  think  the  chances  are  that  this  national  market 

system  you  describe  con  become  a  reality? 
A:  From  a  technical  standpoint  a  national  market  system  has 

already  been  created  and  is  operating  through  the  facilities  of 
the  Cincinnati  Stock  Exchange  It  is  a  prototype  of  exactly  what 

I  described  to  you  The  problem  is  that  the  most  powerful  or- 
ganization in  our  industry  has  very  strong  economic  reasons  for 

preventing  its  development  I  am  speaking  of  the  floor  of  the 

New  York  Stock  Exchange  It  has  no  interest  m  the  develop- 
ment of  a  natonal  market  system  that  allovi/s  market  makers  all 

over  the  country  to  compete  on  an  equitable  basis  for  Paine, 

Webtier's  order  flow  And  they  re  the  ones  who  make  the  de- 
cisions for  the  New  York  Stock  Exchange  and  their  power  is  felt 

through  the  matrix  of  relationships  that  the  NYSE,  has 

throughout  our  industry  and  through  all  of  you  people. 

Despite  what  they  say  a  national  market  system  will 
broaden  and  deepen  the  auction  market  process  in  a  way  that 

has  never  been  available  If  everybody  in  the  country  can  be 

part  of  the  auction  process  wherever  they  are.  either  as  a  mar- 
ket maker  or  a  broker  with  a  limit  order  or  a  customer  with  a 

market  order,  then  I  think  that  you  have  the  ultimate  of  auction 

markets  with  nnaximum  centrality.  disck)sure.  surveillance,  and 

regulation  The  only  reason  that  we  won't  get  there  is  if  the 
New  York  Stock  Exchange  floor  is  successful  m  preventing  it 

But  things  are  changing  A  lot  of  the  upstairs  members  of 

the  New  York  Stock  Exchange  are  beginning  to  see  some  of  the 

cost  savings  to  them  and  the  opportunities  for  them  in  noarket 

making  and  I  think  slowly  but  surely  they  are  going  to  move 

away  from  the  noajority  view  of  the  New  York  Stock  Exchange 

and  begin  to  support  this  direction.  It's  inevitable! 
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Simple  Is  Smart — Changing  Lingo  to  Language 

Alan  M.  Siegel 

President  Siegel  &  Gale,  Inc. 

Smart  is  simple:  simple  is  smart.  But  simple  is  better  than  smart. 

That's  what  the  Amish  say  in  Pennsylvania's  barn  countr/  They 

speak  in  a  language  known  as  Pennsylvania  Dutch  that's  difficult 
for  outsiders  to  understand.  This  is  just  fine  with  the  self- 

sufficient  Amish  who  don't  much  care  whether  people  order 
goods  and  services  from  them.  As  a  matter  of  fact  hiding  be- 

hind their  language  makes  them  feel  pretty  special. 

All  over  America  there  are  other  people  hiding  behind 

their  language.  And  many  of  them  care  a  lot  about  selling  goods 

and  services.  They  want  to  be  understood,  and  they  try  to 

communicate  clearly  But  this  isn't  easy 
Many  of  us,  in  fact,  are  victims  of  our  own  specialties.  For 

us,  the  language  of  our  business  seems  so  simple  that  we  forget 

it  may  be  jargon  to  those  we  wish  to  sell,  serve,  or  instruct  We 

are  surrounded  by  alien  tongues,  only  a  few  of  them  ethnic.  In 

our  complex  society  lawyers  talk  legal,  bankers  talk  fiscal,  doc- 

tors talk  medical,  psychologists  talk  sex,  and  politicians  talk.  Sci- 
entists cherish  their  own  vocabulanes  as  well,  while  ghettos  and 

bureaucracies  communicate  in  dialects  of  their  own  devising. 

But  It's  the  business  of  business  to  overcome  obstacles.  Buf- 
feted by  the  economic  and  social  stresses  of  our  times,  increas- 

ing numbers  of  corporations  now  realize  audience  contact  is 
not  communication.  Sooner  or  later  all  of  us  in  business  have  to 

talk  sense  to  sell^oods  and  sen/ices,  to  establish  mutual  under- 
standing between  buyer  and  seller 

Over  the  years  American  business  has  put  some  formida- 

ble language  barriers  between  itself  and  its  customers.  Until  re- 

cently there  were  few  complaints  on  this  score.  Customers  ob- 
ligingly signed  the  most  impenetrable  contracts  that  corporate 

attorneys  could  draft.  But  the  consumer  movement  and  disclo- 

sure laws  alerted  borrowers  and  buyers  to  the  double-talk.  In 

turn,  this  has  sparked  interest  in  readily  understandable  con- 
sumer documents. 

Even  the  White  House  has  expressed  interest  in  clarity  In 

his  first  fireside  chat  with  a  nationwide  television  and  radio  au- 

dience, President  Jimmy  Carter  promised:  "We  will  cut  down 
on  government  regulations  and  make  sure  those  that  are  writ- 

ten are  in  plain  English  for  a  change." 
Language  simplification — my  term  for  the  art  of  making 

the  obscure  understandable — has  a  well-defined  objective: 

the  revision  of  complex  legal  documents  to  make  them  intelli- 

gible to  the  average  consumer  while  retaining  the  binding  force 

of  the  original  text.  This  emergent  communications  discipline 

has  already  been  successfully  applied  to  loan  agreements,  in- 
surance policies,  securities  and  mutual  fund  prospectuses, 

proxy  statements,  condominium  sales  contracts,  apartment 

leases,  product  warranties,  employee-benefit  manuals,  and 

other  documents  used  in  the  consumer  marketplace.  The  basic 

attitude  applies  to  all  legal,  quasi-legal,  and  technical  communi- 
cations. 

The  possibility  of  simplifying  the  language  of  consumer  legal 
instruments  surfaced  over  three  years  ago  when  my  firm  was 

redesigning  and  consolidating  the  forms  used  by  New  York's 
Citibank  (then  First  National  City  Bank)  in  its  retail  operations. 

At  the  outset  there  was  no  particular  interest — on  our  part  or 

the  client's — in  making  the  legal  documents  readable:  the  as- 
signment was  to  improve  their  appearance  and  make  them 

easier  for  customers  and  bank  employees  to  deal  with. 

While  reviewing  the  material,  however  we  became  dis- 

mayed at  the  prospect  of  confining  our  efforts  to  design  with- 
out doing  anything  about  the  muddled  text  of,  for  example,  the 

bank's  consumer  loan  note.  At  first,  our  suggestion  that  it  b»e 
revised  was  not  received  with  great  enthusiasm. 

We  prepared  a  radically  simplified  draft  of  the  note  that 

complied  with  all  legal  requirements.  The  principal  opposition 

came  from  the  bank's  outside  counsel,  who  were  worried 
about  federal  and  state  regulations.  Staff  attorneys  in  the  collec- 

tion department  also  opposed  any  change.  Even  marketing 

personnel,  though  pleased  with  the  simplification  of  process 

applications  and  other  forms,  were  doubtful  about  securing 

legal  approval  for  a  rework  of  the  basic  credit  agreement. 

In  any  event  the  Citibank  consumer  note  was  our  first 

major  simplification  project  It  provided  access  to  a  vast  array  of 

other  legal  instruments.  There  are  no  absolutes  in  language 

simplification.  But  many  of  the  techniques  used  to  simplify  the 

Citibank  loan  note  have  proved  to  be  applicable  to  simplified 

consumer  contracts.  Following  are  some  examples. 

•  First,  the  document  was  totally  reorganized  to  present  in- 
formation in  a  sequence  intelligible  to  the  lay  consumer 

•  A  personal  tone  was  employed  throughout — I,  we,  ours, 
you,  and  yours  rather  than  undersigned  Borrower(s)  and  Bank. 

•  Language  was  radically  simplified — for  example,  "To  repay 

my  loan,  I  promise  to  pay  you  ..."  instead  of  "For  value  re- 
ceived, the  undersigned  (jointly  and  severally)  hereby  prom- 

ise(s)  to  pay  . . . " •  Where  possible,  sentences  were  shortened  and  contractions 
used.  To  enhance  clarity  active  verb  forms  were  used  in 

preference  to  passive. 

•  Material  not  required  by  law  was  added  to  make  \he  docu- 

ment informative  as  well  as  legally  bindmg.To  illustrate ". . .  if  this 
loan  is  refinanced — that  is,  replaced  by  another  note— you 

will  ..."  The  term  refinanced  had  not  been  explained  in  the 
previous  version. 
•  For  ready  reference  and  readability  the  note  was  separated 
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into  a  senes  of  subsections,  which  were  highlighted  by  boldface 

headlines  in  the  left-hand  margin  These  devices  catch  borrow- 

ers' attention  and  assist  thenn  m  finding  specific  infornoation. 
•  Design  innprovements  included  the  use  of  twelve-pomt  type 
in  green  on  light  brown  stock;  this  treatment  m  place  of  the 

previously  intimidating  format  is  visually  appealing  and  serves 

notice  that  the  document  is  easy  to  read. 

The  pnncipal  stumbling  blocks  to  securing  approval  proved 
to  be  clauses  and  remedies  inserted  m  the  contract  to  protect 

Otbank  against  borrowers'  defaultng  Obviously  the  retention 
of  draconian  recourse  provisions  was  not  consistent  with  the 

spirit  of  the  undertaking.  Indeed,  when  severe  protective  mea- 
sures like  waiver  of  trial  by  jury  and  wage  assignment  are  put 

into  plain  English,  they  become  visible  and  doubly  offensive. 

Carl  Felsenfeld,  a  Citicorp  vice  president  who  played  an 

important  role  m  the  project  as  legal  counsel  for  the  parent 

company's  consumer-related  operations,  pomts  out  that  con- 
ventional commercial  loan  agreements  contain  many  events  of 

default — failure  to  pay.  insolvency  bankruptcy  and  encum- 

brance or  rennoval  of  assets,  anxjng  others  'But  experience 
indicates  that  the  typical  consumer  transaction  needs  only  one 

event  of  default — failure  to  pay'  he  observes  V\/e  dKJn  t  fare 
quite  that  well  But  m  the  Cititiank  consumer  loan  note,  a  sig- 

nificant number  of  remedies  were  deleted 

Analysis  of  the  document  revealed  that  the  law 
firm  had  been  collecting  a  fee  expressly  banned  by 

a  five-year-old  amendment  to  state  lending  laws. 

Along  wrth  scores  of  clients.  I've  learned  a  lot  about  lan- 
guage simplification  in  the  past  three  years  Many  communica- 

tions professionals,  however,  still  have  misconceptons  about 

this  discipline.  For  one  thing,  some  fail  to  appreciate  the  fact  that 

language  simplification  is  a  cleansing  rather  than  cosmetic 

process. 
The  process  probes  deeply  revealing  as  rt  revises  This  m 

turn  provides  contracts  or  other  instrunr>ents  that  ane  compat- 

ble  with  the  way  business  is  actually  being  conducted.  In  this 

connecton,  executives  frequentJy  are  dismayed  by  the  offen- 

sive or  unenforceable  provisions  unearthed  m  matenal  sub- 

jected to  review 

By  way  of  example,  we  found  language  m  one  loan  agree- 

nnent  that  would  have  allowed  the  bank  "forcible  entry"  of  a 

txjrrower's  home  to  recover  security  for  an  overdue  obliga- 
ton.  The  bank  s  attorney  quickly  corKeded  that  exercise  of  this 

"nght"  could  make  any  lender  liable  to  criminal  charges;  the 
clause  was  deleted 

In  another  case,  a  language  simplrficatKXi  session  provided 

an  embarrassing  surpnse  for  the  mstituton's  outside  counsel. 
Analysis  of  the  document  revealed  that  the  law  firm  had 

been  collecting  a  fee  expressly  banned  by  a  five-year-old 
amendment  to  state  lending  lavA  V/rthout  simplification  of  the 

loan  note  and  security  agreement,  the  attorneys  probably 

woukJ  have  gone  nght  on  rendenng  illegal  bills 

Second,  wordiness  is  a  natural  enemy  of  clanty  But  it  is  not 

necessanly  true  that  brevity  produces  precision.  While  the  lan- 
guage simplification  process  frequently  turns  up  shorter  ways 

of  saying  things,  m  noany  cases  rt  may  prove  vital  to  explain  fully 

complex  legal  concepts.  The  obfective  is  to  pnavide  customers 

with  a  complete  picture  of  their  nghts  and  obligations.  Excerpts 

from  old  and  new  condominium  sales  contracts  used  by  Ar- 

len  Realty  &  Development  illustrate  this  point. 

A  third  misconception  is  that  disclosure  equals  communica- 

tion Congress  has  been  mandating  disclosure  for  a  number  of 

industries.  Among  the  more  conspicuous  examples  of  law- 

makers' handiwork  is  the  so-called  Truth  in  Lending  Act 
Anriong  other  things,  this  statute  requires  that  credrt  customers 
be  given  complete  and  understandable  information  on  the  cost 

of  borrowing;  it  also  specifies  where  and  in  wfiat  size  type  dis- 
closure must  be  nnade  on  forms. 

Unfortunately,  this  legislation  and  the  regulatons  that  have 

grown  up  around  it  are  almost  perfect  examples  of  what  can  go 
wrong  when  government  gets  into  consumer  protection. 

Here's  what  Senator  Proxmire,  the  onginal  sponsor  of  the  bill, 

had  to  say  on  the  subject  "The  basic  idea  of  Truth  in  Lending  is 
as  sound  as  it  was  in  1968  when  I  sponsored  the  original  bill. 
Consumers  still  want  and  need  usable  credit  informaton.  But 

when  the  regulations  canning  out  the  law  get  so  mtncate  that 

creditors  honestly  aren't  sure  how  to  comply  and  consumers 

are  faced  with  disclosure  statements  three  feet  long,  it's  time  to 

take  a  second  look " 
Proxmire  went  on  to  state:  "Recently,  the  Federal  Reserve 

Board  issued  an  eight-page  proposed  regulation,  plus  an  eight- 

page  explanation,  all  to  implement  five  lines  of  statutory  lan- 
guage With  this  kind  of  regulatory  approach,  it  is  no  wonder 

that  there  has  been  an  explosion  of  lawsuits  claiming  Tnjth  in 

Lending  violations.  Where  these  lawsuits  are  based  on  uninten- 
tional violations  that  cause  no  actual  harm  to  consumers,  their 

net  effea  is  to  increase  creditors'  costs.  And  these  cost  in- 
creases are  reflected  in  future  disclosure  statements  in  the  form 

of  higher  credit  costs " Senator  Proxmire  realizes  disclosure  does  not  equal 

communication  But  neither  legislators  nor  regulators  have 

shov^m  much  appreciation  for  the  art  of  communication  m  their 

efforts  to  protect  consumers  with  disclosure  measures.  Pne- 

scnptive  language  and  other  txireaucraDc  excesses  needlessly 

complicate  v/hat  otherwise  could  be  integrated,"  informative 
docunnents.  Thus,  companies  struggling  to  comply  with  the  let- 

ter of  the  new  laws  get  bogged  down  m  technicalities  and  fail  to 

satisfy  the  communicative  spirit  of  such  legislation.  Con- 
sequently borrowers  or  buyers,  flooded  with  figures  and  facts 

couched  m  legalese.  remain  as  baffled  as  ever 

States  also  have  been  active  m  consumer  affairs,  often 

muddying  the  waters  with  measures  that  conflict  with  federal 

statutes.  For  example,  my  firm  simplified  and  redesigned  an 

auto  installment  purchase  agreement  for  a  major  West  Coast 
bank.  Unfortunately  at  the  end  of  the  new  version  we  were 

required  to  insert  a  convoluted  rxjtice  of  buyers'  nghts,  the 
exact  language  of  which  is  prescnbed  by  state  law.  Terms  like 

Full  Unpaid  Balance  and  Service  Charge  required  by  the  state 

are  inconsistent  with  the  equivalents — Amount  Financed  and 

Finance  Charge — specified  by  the  Truth  in  Lending  Act  Small 
diffenences.  perhaps.  But  ttiey  are  totally  confusing  for  some 
customers. 

Finally,  language  simplification  is  not  a  pigeonholed  concept 

For  best  results,  projects  must  encompass  a  full  range  of  nna- 
tenal.  It  wouW  not  be  suffiaent  for  instarKe.  to  revise  only  a 

bank's  kan  agreement  without  simplifying  related  custonner 
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brochures,  application  forms,  payment  booklets,  and  account 

letters.  Further;  to  deliver  the  message  about  product  or  ser- 
vice improvements,  language  simplification  must  be  introduced 

into  advertising  programs.  Such  a  comprehensive  approach 

represents  the  most  effective  way  to  capitalize  on  the 

discipline. 

The  purpose  of  language  simplification  is  not  to  turn  fine 

print  into  fine  art.  But  v^^ords  must  be  presented  attractively  if 

their  message  is  to  be  delivered.  Although  studies  show  a  high 

degree  of  correlation  between  readability  and  design,  most 

lawyers  send  their  typewritten  copy  to  print  shops  with  mini- 
mal instructions  on  type  face  or  size,  layout  and  color  Not  too 

surpnsingly  the  resultant  business  forms  or  contracts  lack  visual 

appeal  and  are  difficult  to  read.  Indeed,  rt's  the  rare  individual 
who  bothers  to  plow  through  such  documents. 

Eventually  litigation  may  make  fine  print  too  expensive, 
even  for  insurance  industry  traditionalists.  Last  year  (1976),  an 

Ohio  judge  ruled  that  the  holders  of  an  accident  policy  were 

not  bound  by  its  terms  because  it  used  "a  size  of  type  that 

would  drive  an  eagle  to  a  microscope."  The  admittedly  unusual 
case  turned  on  the  question  of  whether  a  paragraph  buried  m 

the  policy  provided  adequate  notice  of  a  one-year  time  limit 

placed  on  making  claims.  The  court  concluded:  "It  cannot  be 
reasonably  assumed  that  the  insured  having  average  sight  of  a 

human  being  would  be  aware  of  the  questioned  clause,  at  least 

in  the  absence  of  special  optical  equipment" 

In  addrtjon  to  exotic  litigation  of  this  sort  there's  convincing 

evidence  of  consumers'  interest  in  easy-to-read  contracts. 

Using  Citibank's  old  and  new  loan  agreements.  Batten,  Barton, 
Durstine  &  Osborn  International  surveyed  consumer  attitudes. 

Close  to  80  percent  of  those  polled  expressed  posrtive  at- 
titudes about  borrowing  from  an  institution  employing  the 

simplified  form.  Even  more  revealing,  though,  was  the  fact  that 

respondents  also  showed  great  interest  in  using  the  other  ser- 
vices offered  by  a  bank  with  a  streamlined  document 

The  purpose  of  language  simplification  is  not  to 
turn  fine  print  into  fine  art  But  words  nnust  be 
presented  attractively  if  their  nnessage  is  to  be 
delivered, 

San  Francisco-based  Crocker  National  Bank,  which  now 

has  simplified  95  percent  of  its  most  frequently  used  consumer 

forms,  took  full  advantage  of  these  cross-selling  opportunrbes. 

Its  marketing  department  ran  a  highly  successful  three-month 

advertising  campaign  using  the  theme:  "Bank  forms  for  people, 

not  bankers." 
Banks  are  by  no  means  the  only  institutions  that  have  been 

guilty  of  verbal  overkill.  David  Mellinkoff,  professor  of  law  at 

the  University  of  California,  Los  Angeles,  noted  in  his  landmark 

book.  The  Language  of  the  Law:  "By  the  time  he  has  found  his 
way  to  the  end  of  an  insurance  policy  the  alert  and  unusual 

householder  (layman  or  attorney)  cannot  know  what  he  is 

covered  for,  because  there  is  more  in  his  policy  than  he  can 

read  and  retain  even  if  he  understood  every  word  as  he  read  it 

The  reading  has  left  him — nay  made  him — ignorant" 
As  noted,  organization  also  plays  a  critical  role  in  language 

simplification.  This  is  a  key  consideration  in  light  of  the  legal  pro- 

fession's continuing  concern  about  sacrificing  precision  to 

idiom.  St  Paul  Fire  &  Marine  Insurance,  for  example,  was 

among  the  first  to  integrate  definitions  into  the  text  instead  of 

listing  them  in  a  separate  section.  This  makes  for  easier  reading 

since  there's  no  need  to  flip  back  and  forth.  Apprising  bxDrrow- 
ers  or  buyers  of  their  rights  as  well  as  responsibilities  in 

straightforward  fashion  helps  generate  appreciation  and  good will.   

Among  the  financial  documents  that  are  obvious 
candidates  for  language  simplification  are  securities 

prospectuses,  proxy  statements,  annual  report 
footnotes,  stock  repurchase  offers,  and  tender 
offers. 

Further  the  individual  sections  of  simplified  insurance 

policies  or  other  contracts  must  be  at  least  somew+iat  self- 
sufficient  Having  made  access  easier  wrth  boldface  headlines  or 

related  design  techniques,  companies  can  ill  afford  to  have  cus- 
tomers retrace  their  steps  in  search  of  a  definition  when  all  they 

want  is  a  specific  piece  of  information.  Accordingly  it's  impor- 
tant to  keep  the  text  instructive  and  informative  as  well  as  le- 

gally binding. 
Thanks  to  EF^SA  (Employee  Retirement  Income  Security 

Act  of  1 974),  it  IS  now  the  law  of  the  land  that  all  employee 

benefit  programs  must  be  clearly  explained.  Corporations  are 

just  now  beginning  to  realize  that  ERISA  requires  that 

employees  be  understandably  informed  about  all  benefits,  not 

just  those  involving  retirement  aind  pension  plans.  It  seems  to 

me  that  this  mandate  represents  an  opportunity  rather  than  a 

problem  for  business.  Fringes  now  account  for  roughly  35  per- 

cent of  the  corporate  payroll,  according  to  Chamber  of  Com- 
merce surveys.  In  most  cases,  though,  companies  are  not  doing 

a  very  good  job  communicating  the  value  of  the  packages  they 
offer  Lost  is  the  chance  not  only  to  improve  morale  but  also  to 

gain  an  edge  in  recruiting  scarce  talent 

The  objective  in  making  consumer  contracts  explicit  and 

readable  is  to  give  customers  an  addrtional  reason  for  buying. 

There  are  side  benefits  as  well.  By  clearly  spelling  out  the  terms 

of  a  contract  companies  can  head  off  complaints.  I  have  no 

figures,  but  it  seems  likely  that  most  hassles  result  from 
misunderstandings. 

Individual  investors — clearly  an  endangered  species  on 
the  evidence  of  annual  tallies  prepared  by  the  New  York  Stock 

Exchange — might  be  lured  back  to  the  market  if  extended  a similar  courtesy 

Among  the  financial  documents  that  are  obvious  candi- 
dates for  language  simplification  are  securities  prospectuses, 

proxy  statements,  annual  report  footnotes,  stock  repurchase 
offers,  and  tender  offers. 

For  years,  the  Securities  and  Exchange  Commission,  the 

accounting  profession,  and  the  courts  have  advocated  ever 

greater  and  more  detailed  disclosure  in  such  material.  Unfortu- 
nately these  groups  have  missed  the  communicative  spirit  of 

their  own  recommendations.  Quantity  not  quality  of  informa- 
tion continues  to  be  the  principal  yardstick,  and  investors  in 

most  cases  are  faced  with  a  volume  of  data  that  cannot  easily  be 
absorbed. 

Particularly  troublesome  are  statutory  or  regulatory  man- 
dates on  the  where,  what  and  how  of  certain  inclusions.  The 
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results  ane  oveHy  ngtd  forn^ats  that  impair  rather  than  enhance 

readabthty  At  this  stage  of  the  regulatory  cycle,  rt  is  still  possible 

to  accomplish  certain  things  m  simplifying  prospectuses  and 
other  financial  documents,  wfw±i  after  all  are  supposed  to  help 

investors  make  informed  decisions.  Among  the  more 
important 

1.  Reorganize  formats  to  produce  a  nrtore  intelligible  and  com- 
pnehensibte  sequence. 

2.  Develop  a  narTatrve  style  that  will  accommodate  illustrative 

examples  and  defimttons.  The  purpose,  of  course,  is  to  inform. 
rvDt  intnmdate 

3.  Extract  and  highlight  essentia)  information  So  far  as  nrwiy 
investors  are  concerned,  less  data  is  more. 

4  Where  possibte,  put  important  information  in  perspective 

for  the  investor  A  case  m  point  might  be  certain  financial  ratios 
that  coukj  be  compared  with  mdustryv^nde  data. 

5  Develop  a  visual  style  that  is  inviting  and  enharKes  readability 

Most  prospectus  or  proxy  statement  presentations  ai^e  artx- 
trary  Inclusion  of  a  few  color  p»ctures  or  charts  does  not  solve  a 

basK  comnrxjmcations  problem 

For  at  least  a  decade,  the  SEC  has  been  orculating  releases 

on  the  preparation  of  short-form  or  summary  prospectuses 

The  latest  covering  proposed  Form  S- I4A  went  out  last  Sep- 
tember with  a  requirement  that  comments  be  sutxrvtted  by 

nrnd-Decemtjer  In  its  release,  the  agency  made  t^vo  pnnapa) 

points: 
/   Many  investors  cannot  reafcsticaUy  be  expected  to  read  and 

study  complex  prospeauses  or  proxy  statements  Their  in- 
terests nray  be  better  served  by  shorter  simpler  documents 

2  Investors  who  want  detailed  information  should  have  access 

to  it  at  issuers'  expense 

The  commtsson's  release  contains  this  instnjctive  para- 

graph: "The  proposrtKxi  that  an  investor  need  not  be  dinectJy 
furnished  a*  rnatena)  mfornnation  about  an  issuer  before  mak- 

ing an  investment  decision  is  not  new.  Bilbons  of  dollars  worth 

of  securities  are  purchased  and  sold  n  the  trading  rT\arkets  each 

year  by  investors  who  are  not  provided  cop«s  of  prospectuses 

before  they  make  ther  investment  decisions.  However,  con- 
siderable information  is  available  to  the  markets  and  thus  to 

investors  m  the  form  of  annual,  quarterly  and  current  reports 

and  proxy  statements  on  file  with  the  comrmssKan.  And  the 

commission  has  recognized  that  m  a  number  of  situations, 

economic  reality  does  not  require  that  an  investor  be  provtded 

with  a  fuH  pnospectus.  or  any  prospectus ' 

Develop  a  narrative  style  that  will  accommodate 
illustrative  examples  and  definitions.  The  purpose, 
of  course,  is  to  inform,  not  intimidate.  . 

As  yet  ̂ y^wever  econom<  reality  has  not  prevailed  In- 
deed, disclosure  requirements  have  pyran^ded  to  the  point 

where  only  the  mc^  dedicated  professicx^al  will  pk>w  through 
the  turgKJ  and  disorganized  prose  of  a  prospectus  or  proxy 
statennent 

A  conspicuous  failure  m  this  regard  is  the  SEC's  doctnne  of 

"differentiaJ  disclosure '  Under  this  arrangement  firms  m  the 
detJt  or  equity  market  irKtude  bnef  summanes  of  ther  business 

in  the  front  of  a  prospectus  for  presumably  unsophisticated  in- 
vestors and  detailed  discussions  for  pnafessionals  m  the  back. 

TNs  odd  coupling  of  the  terse  and  needlessly  verbose  simply 

does  not  work  as  a  communicative  technique  since  there  stiH  b 

not  an  integrated  and  informative  presentation  of  facts  and 

figures. 
Naturally  regulatory  authorities  woukJ  have  to  devekjp 

new  standards  of  materiality  to  limit  issuers'  liabilities. 
Inertia,  however  nnay  prove  the  pnrKipai  obstacle.  Law- 

yers tend  to  follow  lawyers,  points  out  Les  Ogg.  assistant  gen- 
eral counsel  at  the  Investors  Group  of  mutual  funds  managed 

by  Minneapolis-based  Investors  Diversified  Services  Inc.  and  a 

former  Secuntes  and  Exchange  Commission  official.  "It's 
comnnon  practice  for  attorneys  at  one  company  to  copy  ver- 

batim the  language  another  has  used  m  a  prospectus — once  it's 
been  approved  by  the  SEC.  This  approach  saves  time  and 

trouble  since  the  examiner  can  check  off  boilerplate  without 

the  need  to  think."  he  says. 

Although  legislative  and  public  pressures  have 

provided  some  impetus,  many  consumer-minded 
companies  have  been  moving  toward  language 
simplrfication  on  ther  own  inctative. 

Despite  the  perceived  nsks  of  innovation,  IDS  last  year 

produced  the  simplified  version  of  its  Investors  Stock  Fund 

prospectus  Hamer  H  Budge,  a  former  SEC  chairman  and  now 
president  of  the  Investors  Group,  states: 

"VVe  want  the  reader  to  know  )ust  what  Investors  Stock 
Fund  IS  so  he  can  faiHy  compare  it  as  an  investment  We  believe 

in  pTKitual  fvnds  and  want  people  to  understand  them  better 

Our  theme  on  the  first  project  was  less  is  more '  We  think 
we  ve  infornr^ed  prospectus  readers  by  avoiding  largon  and 

long  paragraphs '  Indeed,  m  some  cases  the  shnnkage  was 
dramatic  Cases  m  pomt  are  the  oW  and  new  sections  on  lend- 

ing portfolio  securities  The  word  counts  are  322  and  1 1 3.  re- 
spectively for  a  saving  of  65  percent  More  important  though, 

the  sinnplified  version  is  sigmficantty  easier  for  prospective  fund 
investors  or  owners  to  understand 

In  an  allied  area,  the  recent  ofFer  by  IBM  to  repurchase  4 
million  of  Its  own  common  shares  was  announced  in  a  double- 

tnxk  newspaper  ad  whose  wording  can  nr>ost  charitably  be  de- 
scribed as  muddled  When  the  stockholders  had  waded 

through  this,  they  were  confronted  by  confusing  and  hard-to- 
fill-out  fornrts  Sgnificantty  the  Wall  Street  Journal  reporter  wtxi 

covered  the  story  managed  to  include  n>ost  of  the  offer's  rel- 
evant facts  in  less  than  a  single  news  cokjmn 

The  point  is  that  financial  and  secunties  documents — 

proxies,  prospectuses,  tender  offers — are  just  as  integral  to 

corporate  communications  as  annua)  reports  and  facility  bro- 
chures There  are  tremendous  advantages  to  making  them 

informative  arxl  readable.  If  the  initiative  is  left  to  regulators, 

legislators,  and  the  legal  community,  reform  coukj  remain  an 
unnesotved  issue  for  some  time  to  come. 

Comparable  contracts  and  documents  have  been  simpli- 
fied for  banks,  insurance  underwriters,  real  estate  companies, 

and  firms  in  allied  consunr>er  industries.  I_anguage  techniques 

are  available  to  nrake  the  obscure  understandable,  and  there's 
no  apparent  reason  why  secunties  forms  shoukj  be  left  to  the 

not  so  tender  nnenoes  of  regulators  and  lawyers — by  default 
Although  legislative  and  pubic  pressures  have  provided 
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some  impetus,  many  consumer-minded  companies  have  been 

moving  tovy/ard  language  simplification  on  their  ov\/n  initiative. 

They  have  done'  so  for  a  vanety  of  practical  reasons.  For  one 
thing,  documents  that  inform  rather  than  intimidate  add  distinct 

values  to  goods  and  services  offered  in  the  consumer  mar- 
ketplace. For  another,  they  plug  credibility  gaps  and  build 

customer  loyalty 

Language  simplification  also  can  enhance  employee  morale 

and  productivity  To  illustrate,  sales  personnel  working  v^ith  un- 
derstandable documents  are  able  to  handle  customer  inquiries 

without  having  to  admit  ignorance  or  turn  to  superiors  for  clari- 
fication of  difficult  sections.  Simpler  forms  also  help  streamline 

procedures  and  reduce  operating  costs. 

In  short,  for  most  concerns,  language  simplification  repre- 
sents not  only  a  customer  courtesy  but  also  good  business. 

"Understandable  policies  are  cost-effective,"  asserts  Wav- 

erly  Smith,  president  of  St.  Paul  Fire  &  Marine  Insurance.  "The 
more  consumers  know  before  they  buy  the  more  we  can  save 

on  adjustments,  complaints,  and  explanatory  correspondence. 

Beyond  these  considerations,  we're  following  a  clear  trend  in 
our  society  The  buyer  of  insurance  as  well  as  other  consumer 

goods  and  services  expects  to  understand  what  he  is  purchas- 
ing. A  policy  IS  a  legal  contract  but  we  think  a  contract  can  be 

written  so  the  layman  can  understand  it" 
There  are  possible  risks  involved  in  simplifying  the  language 

of  legal  contracts.  In  consumer  markets,  though,  communica- 
tion rather  than  the  spurious  precision  of  legalese  now  seems 

to  be  the  trend.  This  is  not  to  say  that  we  translate  every 

unfamiliar  term  or  phrase.  But  when  they  are  used,  we  incor- 

porate informative  definitions  that  satsfy  the  technical  re- 
quirements of  the  law  and  the  communicative  needs  of  the 

agreement 

In  short,  for  most  concerns,  language  simplification 
represents  not  only  a  customer  courtesy  but  also 

good  business. 

Worth  noting  in  this  regard  is  the  fact  that  the  legal  record, 

while  brief  is  unblemished.  "Contracts  that  are  understandable 

are  far  less  likely  to  be  breached,"  reports  Richard  Fischer  of 
Morrison  &  Foerster,  counsel  to  Crocker  "So  far,  we  have  had 

no  difficulties  whatsoever" 
At  the  moment  however  American  business  is  not  taking 

full  advantage  of  language  simplification's  potential.  The  situa- 
tion IS  unfortunate  since  profit-making  enterprises  now  face  se- 

vere credibility  problems.  In  particular,  consumer-oriented 
companies  may  find  themselves  on  the  horns  of  a  dilemma. 
Even  those  that  have  not  made  conscious  efforts  to  obfuscate 

the  language  of  their  contracts — the  vast  majority — may  be 
accused  of  doing  so  if  revision  programs  are  not  launched. 

Also  at  issue  is  the  question  of  whether  comprehensible 

documents  can  be  drafted  under  the  gun  of  inflexible  federal 
and  state  disclosure  that  mandates  volumes  of  material  written 

in  statutory  language. 

Quality  rather  than  quantity  of  information  should  be  the 

yardstick.  And  in  this  regard,  language  simplification  could 

prove  valuable — albeit  as  a  catalyst,  not  a  cure-all.  But  it  may 
take  some  time  for  government  to  realize  that  disclosure  does 

not  necessanly  equate  with  communication. 

But  while  judges,  legislators,  and  consumer  advocates  have 

castigated  business  for  unreadable  and  incomprehensible  con- 

tracts, there's  been  precious  little  comment  on  the  simplified 
new  agreements.  Needed,  then,  are  reliable  guidelines  as  to 

exactly  what  constitutes  intelligible  prose. 

Quality  rather  than  quantity  of  information  should 
be  the  yardstick. 

Some  readability  standards,  based  on  the  average  number 

of  words  and  syllables  per  sentence,  are  subject  to  manipula- 
tion. In  challenging  the  adoption  of  the  Flesch  Formula  in 

Pennsylvania,  Allied  Insurance  pointed  out  that  an  eight-v^rord 

sentence  like  "Herbert  Denenberg  is  the  Insurance  Commis- 

sioner of  Pennsylvania"  was  rated  very  difficult  Indeed,  it 

scored  a  minus  1 3,  against  plus  1 1  for  Allied's  policy  on  a  scale  of 
0  (very  difficult)  to  100  (very  easy).  Nonetheless,  a  dozen  or 

more  jurisdictions  are  pressing  ahead  with  legislative  programs 

featuring  quantitative  readable  formulas. 

By  adopting  readability  tests — the  Flesch  Formula  or 
others — states  will  preclude  companies  from  experimenting 

with  a  wide  variety  of  techniques  to  develop  simplified  con- 
tracts. In  my  opinion,  it  would  be  unwise  to  stifle  creativity  at 

this  early  stage  since  so  many  possible  solutions  have  yet  to  be 

explored.  What's  required  is  time  to  test  the  notion  that  smart 
IS  simple;  simple  is  smart.  But  simple  is  better  than  smart 

'When  you  read  regu/ot/ons  such  as  the  FTC  Preservation  of 
Claims  and  De/enses  Regulation,  you  might  be  reminded  of  the 

difference  between  a  layman's  approach  and  a  lawyer's  approach, 
using  the  example  of  an  orange.  If  you  were  to  offer  me  an  orange, 

you  might  say  'Walt  have  an  orange.' but  if  a  lawyer  were  asked  to 
put  the  transaction  into  legal  form,  he  would  probably  write: 

"I  hereby  give  and  convey  all  and  singular,  my  estate,  ngfit, 
titJe,  claim,  and  advantages  of  and  in  said  orange,  together  with  all 

its  rind,  juice,  pulp  and  pips  and  all  rights  and  advantages  therein 
with  full  power  to  bite,  cut  suck  and  otherwise  to  eat  the  same  or 

give  the  same  away  w/th  or  without  the  rinds,  skin,  juice,  pulp  or 

pips,  anything  hereinbefore  or  hereinafter  or  in  any  other  means  of 
whatever  nature  or  kind  whatsoever  to  the  contrary  in  any  v^se 

notwithstanding.' 'Of  course,  there  is  always  another  lawyer  already  preparing  a 

brief  which  is  designed  to  take  the  orange  away  from  you.' 
— Walter  W  Vaughan,  chairman  of  the  installment  credit 

committee,  American  Bankers  Association,  at  annual  con- 

sumer credit  conference  of  New  York  State  Bankers  Associa- tion, Albany 

Question  and  Answer  Period 
Q:  Have  you  been  able  to  simplify  financial  documents  that  must 

be  approved  by  the  SEC?  If  so.  what  specific  problems  have  you 

faced?  How  long  did  the  whole  process  take? 

A:  To  date  we've  simplified  a  series  of  prospectuses  for 
Investors  Diversified  Services  and  are  currently  finishing  up  a 

simplified  proxy  statement  for  one  of  the  top  twenty  com- 
panies in  the  Fortune  500. 

The  biggest  problem  lawyers  face  in  trying  to  do  anything 
different  and  this  of  course  includes  simplifying  a  financial 

document  is  the  extended  period  of  time  they  face  in  getting 

SEC  approval.  Based  on  our  limited  experience  it  seems  that 

the  SEC  is  receptive  to  simplification.  But  its  staff  is  overworked 
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and  if  rt's  given  boilerplate  language — that  is.  language  seen 
before — you  get  quick  approval  When  you  try  something  out 
of  the  ordinary  the  approval  process  slows  down.  So  if  you  re 

planning  to  simplify  a  financial  document  you  have  to  provide 

longer  lead  times  for  approvals. 

The  proxy  was  completed  m  two  and  a  half  months  I  don't 
think  this  IS  an  excessive  period  Most  companies  we  ve  dealt 

with  allot  at  least  that  much  time  to  write,  design,  and  complete 

sonr>ething  as  important  as  a  proxy  statement 

The  major  stumbling  block  we  ran  into  in  simplifying  the 

prospectus  was  the  financial  statements  .Current  SEC  rijles 

make  it  very  difficult  to  explain  complex  accounting  principles, 

simplify  balance  sheets,  and  put  growth  rates,  percentages,  and 

so  on  into  the  proper  perspective  for  the  average  customer 

I  also  believe  that  the  SEC  disclosure  requirements,  which 

nrarxJate  that  specific  information  be  included  m  these  docu- 
ments, make  it  increasingly  difficult  to  develop  comprehensible 

finanoal  documents  What  s  really  needed  is  less  information 

intelligently  presented  and  property  explained.  It  seems  self- 
defeating  to  require  the  average  investor  to  wade  through 

pages  of  data  that  he  cant  possibly  understand  and  that  are  not 

necessarily  critical  for  making  an  informed  investn'>ent  decision. 

Q:  Ha^e  you  thought  of  the  possibility  of  tolkjng  to  the  Internal 

Revenue  Service  to  see  what  they  can  do  about  simplifying  their 

forms? 

Ai  I  haven't  given  a  k)t  of  thought  to  dealing  v^rth  the  IRS  but  we 
have  been  talking  with  vanous  federal  departments  and  agen- 

cies. We  expea  to  start  work  shortly  on  an  exciting  project  for 
the  Department  of  Labor 

Until  recently  we  ve  concentrated  on  building  relatKx^ships 

with  progressive  companies  m  pnvate  irvjustry.  This  has  proved 

extremely  productive  because  we've  been  able  to  get  pro- 
totype contracts  completed  relatively  quickly  and  onto  the 

nnarket  This  has  helped  to  ovencome  inertia  and  btiikj  credibil- 

ity for  the  concept  of  simplified  legal  contracts 

We've  begiln  to  focus  on  some  areas  m  the  puWtc  sector 

dunng  the  past  six  months,  and  with  the  interest  that's  been 
expressed  by  President  Carter  m  simplifying  the  language  used 

in  government  regulations.  I'm  confident  that  we'll  make  some 
headway 

I  don't  know  about  the  IRS.  Perhaps  there's  a  need  to 
simplify  the  law  before  anyone  can  realistically  uckle  those 

forms.  But  I  certainly  hope  to  see  language  simplification  m  the 

food-stamp  program  and  the  employee-benefits  area. 

Q:  Can  you  describe  the  process  by  which  you  enter  into  a  projea? 

Is  It  face  to  face^  Or  do  you  send  drafts  back  and  forth? 

A:  That's  a  gcxxt  queston.  Essentially  we  prefer  to  involve  the 
client  and  the  lawyers  directly  in  the  project  for  two  reasons. 

Number  one.  these  are  fairly  complicated  projects  and  we 

need  a  lot  of  information  We  recommend  settng  up  a  task 

force  wh<h  usually  involves  a  lawyer  or  two.  a  marketing  per- 
son, operations  and  technical  people.  By  involving  these  people 

in  the  process,  we  get  information  quickly  They  learn  from  us 

through  partiapation  Over  a  penod  of  time  they  learn  the  skills 
and  can  take  on  future  work  themselves. 

Second,  we  prefer  to  involve  the  lawyers  at  the  beginning 

rather  than  to  spnng  a  radically  simplified  contract  on  them  be- 
cause we  found  that  when  you  do  that  with  a  lawyer  you  end 

up  waiting  two  nnonths  and  getting  back  a  memorandum  with 

eighty  points  of  criticism  On  the  other  hand,  if  you're  dealing 
with  them  from  the  beginning,  they  usually  get  into  the  spirit  of 

the  project  and  make  a  positive  contnbution 

In  summary  I'd  say  that  we  prefer  to  have  the  continuing 
involvement  of  the  client  on  a  task  force  type  basis. 

Q:  Whot  about  product  liability 

A:  We've  simplified  some  warranties  for  a  number  of  hard- 

ware companies,  but  we  haven't  worked  m  the  product  liability 

area.  Essentially  we've  found  that  simplification  represents  an 
overall  attitude  The  approach  we  take  can  apply  to  almost  any 

document  We've  been  able  to  deal  with  leases,  life  insurance 
policies,  empkayee  benefits  manuals  using  the  same  basic  ap- 

proaches to  create  readable  documents. 
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Business  and  the  Press 

Joseph  Angotti 

Executive  Producer;  NBC  NightJy  News 

Jack  Egan 

New  York  business  arid  Finoncial  Correspondent  Washington  Post 

Ray  Scherer 

Vice  President,  Wasliington,  RCA  Corp. 

Paul  \Afeaver 

Associate  Editor;  Fortune 

Moderator: 

Robert  Lubar 

Managng  Editor,  Fortune 

;  The  subject  before  us  this  morning  needs  no  introduc- 

tion. It's  been  on  the  agenda  of  the  Corporate  Communica- 
tions Seminar  tjefore,  a  couple  of  times.  Three  years  ago,  when 

we  met  in  Phoenix,  Arizona,  I  called  the  relations  between  bus- 
iness and  the  media  a  massive  communications  failure.  And  it 

still  is. 

It's  a  subject  which  bears  continued  discussion.  It's  one  of 
those  rare  problems  which  talking  about  actually  may  do  some 

good  because  there's  a  good  deal  of  mistrust  behind  the  whole 
question. 

Business  distrusts  the  press.  The  press  distnjsts  business. 

And  the  public  ends  up  mistnjsting  both  of  tiiem.  The  only  way 

you  can  overcome  mistrust  is  through  discussion  and  under- 

standing. We're  going  to  try  this  morning  to  talk  about  various 
angles  of  the  problem.  There  are  a  numtser  of  angles  and  I  think  we 

.have  a  diversity  of  people  on  the  panel  vA\o  can  do  it  that  way 

Business  distrusts  the  press.  The  press  distrusts 
business.  And  the  public  ends  up  nnistrusting  both 
of  them. 

To  set  the  mood,  I'm  going  to  read  what  the  publisher  of 
the  most  powerful  newspaper  in  the  country  The  New  York 

Times,  wrote  on  this  subject  Arthur  Ochs  Sulzberger  a  couple 
of  weeks  ago,  sounded  off  this  way: 

"It  is  not  so  much  a  matter  of  the  press  being  anti-business, 
which  I  have  to  admit  it  sometimes  is,  nor  is  it  a  matter  of  busi- 

ness being  anti-press,  which  you  will  have  to  admit  it  usually  is. 
That  tension  between  the  press  and  business  is  a  healthy  ten- 

sion in  a  land  of  separated  and  balanced  centers  of  power." 

He  then  condescendingly  said  that  business  ought  to  do 

something  about  it  themselves  because,  he  said,  it  has  just  as 

much  right  to  be  heard  as  any  other  force  in  our  society 

I  don't  think  anybody  at  this  table  necessarily  agrees  with 

Mr  Sulzberger  but  that's  just  to  show  you  that  there  are  a 
number  of  different  ways  of  looking  at  the  subject 

Our  panel  consists  of  a  prc)ducer  of  a  major  network's 
news  program;  the  financial  correspondent  of  a  major  national 

newspaper;  a  switch-hitter  a  veteran  TV  newsman  who  turned 
corporate  executive;  and  a  writer  on  the  staff  of  Fortune. 

To  introduce  the  first  speaker  I  want  to  say  that  it's  not 
news  to  you  that  various  polls  and  surveys  have  shown  that  an 

overvi^elming  majority  of  Americans  get  their  news  from  TV 

and  an  overwhelming  majority  of  that  overwhelming  majority 

get  their  news  on  the  nightly  news  program  of  the  major  net- 
works. Joe  Angotti  is  the  Executive  Producer  of  NBC  Nightly 

News  which  is  a  job  somewhat  like  that  of  managing  editor  He 

chooses  the  subjects,  picks  the  schedule,  has  a  lot  to  say  about 

the  emphasis,  and  I'm  looking  forward  to  hearing  what  he  has 
to  say  on  this  question. 

Angotti:  There's  a  simple  but  important  number  that  I  have  to 

live  with  every  day  that  I'd  like  to  share  with  you.  It's  twenty- 

two.  Twenty-two  minutes,  to  be  exact  That's  the  amount  of 
time  in  a  network  newscast  devoted  to  news.  I  want  to  impress 

that  on  you,  because  it  represents  a  \/ery  serious  limitation  on 

what  we  can  and  cannot  do  in  a  network  newscast  And  it's  part 

of  my  answer  to  your  persistent  criticism  that  we  don't  put 
enough  business  news  on  the  air 

I'd  also  like  to  suggest  to  you  that  you  may  be  as  much  to 
blame  for  our  sparse  diet  of  business  news  as  we  are. 
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For  example,  most  businessmen  don't  like  to  be  restncted 
to  our  time  limitations  And  I  will  quickly  admit  that  they  are 

severe.  In  an  average,  hard-breaking  news  story;  an  interview 
that  may  have  lasted  five  minutes  is  reduced  to  forty  seconds.  I 

understand  how  that  might  be  upsetting.  But  other  nevv^mak- 
ers,  especially  politicians,  have  made  the  most  of  it  They  have 

learned  the  fine  art  of  speaking  in  forty-second  bites  They 
know  v^at  the  reporter  is  after  they  know  what  they  want  to 

say  and  after  some  initial  fluff,  they  get  down  to  saying  it  in  a 

very  precise  and  usable  form. 

Another  thing:  most  large  corporations  are  still  not 
geared  to  react  quickly  to  the  speed  of  our 
business. 

When  I  tell  this  to  businessmen  I  know  and  love,  they  make 

the  same  general  response.  "We  deal  with  complex  economic 

and  statistical  corKepts."  they  say  "and  you  just  can't  boil  that 
down  to  forty  seconds."  To  which  I  say  rubbish  There  is  always 
a  bottom  line,  and  I  can  show  it  to  you  m  every  stockholder 

report  that's  ever  been  filed.  I  think  txjsinessmen  can  get  to  that 
bottom  line  a  lot  easier  than  they  sometimes  think 

Another  thing:  most  large  corporations  are  stil  not  geared 

to  react  quickly  to  the  speed  of  our  business  I  can't  tell  you  how 
agonizing  it  is  to  have  a  Ralph  Nader  or  a  congressional  inves- 

tigator or  a  union  leader  nnake  a  serious  charge  against  a  cor- 

poraton.  and  then  wait  for  a  response  It's  like  waiting  for  an 
elephant  to  finish  the  mile  run  The  first  response  is  usually  that 

the  executives  are  studying  the  charge  As  air  time  gets  closer 

we  send  a  crew  over  to  the  corporate  headquarters,  so  that 

when  a  statement  is  made,  we'll  be  there  to  cover  it  Then  we 

wart  some  more.  Many  times  we're  forced  to  go  on  the  air  with 
no  response  at  all.  Then,  twenty-four  hours  later  someone 

shows  up  wrth  a  statement  and  demands  equal  tinne.  Its  a  frus- 
trating experience,  and  it  happens  far  more  often  than  it 

should. 

Another  irritating  thing  is  that  businessmen,  for  sonne 

reason  that  escapes  me.  don't  like  to  admit  on  television  that 

they're  in  business  to  make  money  Am  I  wrong  in  assuming  that 
most  of  your  decisions  are  based  on  the  motive  of  making  prof- 

its? Then  v»/hy  don't  you  admit  that?  Not  long  ago.  an  oil  com- 
pany was  charged  with  withholding  natural  gas  by  not  activating 

some  leased  fields  in  the  Gulf  of  Mexico  There  was  nothing 

illegal  about  what  it  did  But  when  we  finally  got  to  a  spokesman 

(which  took  a  long  time),  it  took  him  forever  to  get  to  the  point 

He  went  into  a  long  discussion  of  leasing  policies  (which  I 

couldn't  understand)  and  finally  after  repeated  questioning,  he 

said  rt  just  wasn't  profitable  to  drill  for  gas  in  those  fields  for 
another  two  years  It  was  a  great  moment  for  truth  m  our 

tmes.  I'm  convinced  that  most  people  found  that  response 
both  honest  and  logical  But  he  was  actually  reluctant  to  come 

to  that  conclusion.  Again.  I  don't  understand  why 
I  also  think  that  businessmen  sometimes  look  down  on 

network  news  because  we  don't  have  a  very  elite  or  exclusive 
clientele.  Which  is  tr\je.  When  Jack  Egan  writes  a  story  about 

the  collapse  of  the  Franklin  National  Bank,  he  can  make  certain 

assumptions  about  his  readers.  He  can  assume  they  are  of 

above-average  intelligence.  He  can  assume  they  are  well  edu- 

cated. And  he  can  assume  that  they  have  a  high  degree  of  in- 

terest in  financial  news.  We  can't  make  those  assunnptions.  We 
have  to  consider  those  people  m  our  audience  who  are  wart- 
resses,  steelworkers,  farmers,  bakers,  and  used-car  salesmen. 

That's  v^y  we  ask  you  to  simplify  complex  problems.  That's 

why  we  limit  a  response  to  a  headline  and  little  more.  That's 

why  we  approach  business  news  simplistcally  We  can't  afford 

to  have  people  turn  us  off.  We're  motivated  by  an  obligaton  to 
inform  the  masses,  and  we  can  do  that  better  than  any  medium 

in  the  history  of  communicaton.  Even  more  important  we  are 

reaching  people  who  would  not  txjther  to  be  informed  in  any 

other  way  K  may  be  one  of  the  great  ironies  of  all  time  that  you 

people  spend  millions  of  dollars  m  advertising  and  promotion 

to  communicate  with  those  very  people.  Yet  when  we  offer 

you  the  opportunity  to  do  it  free,  you  become  suspicious  and 
hesitant 

Lubar:  Our  next  speaker  Jack  Egan.  is  financial  conrespondent 

of  the  Washington  Post  He  works  in  New  York  and  is  at  the 

cuttng  edge  of  the  Washington  Post  coverage  of  the  business 
system  of  the  country  As  you  know,  the  Post  has  a  reputation 

for  investigative  journalism  and  Mr  Egan  is  in  that  activity 

Egan:  Thank  you.  I  must  say  I  feel  a  littie  bit  uncomfortable 

being  on  a  pane\  that  is  giving  advice  to  anyone.  I  think  that  re- 
porters, in  general,  are  feeling  a  littie  uncomfortable  with  the 

notoriety  that  has  come  to  the  press.  The  Washington  Post  m 

particular,  finds  it  a  Irttie  bit  funny  that  though  we  appreciate  the 

good  will  around  the  country  from  many  people,  many  more 

people  know  us  by  a  movie  than  have  ever  read  our  news- 

paper So.  with  those  caveats.  Id  just  like  to  make  a  few  com- ments 

Even  the  connpanies  that  were  subject  to  the 

sensational  corporate  payoff  disclosures  went 
pretty  much  unscathed,  in  a  business  sense. 

I've  heard  a  lot  of  distress  and  seen  a  lot  of  handwnnging 

over  the  bad  press  that  business  gets,  but  I've  heard  few 
specifics  of  how  press  coverage  has  actually  affected  a  com- 

pany adversely  m  the  few  days  that  I  have  spent  with  you 

people Even  the  companies  that  were  subject  to  the  sensational  cor- 

porate payoff  disclosures  went  pretty  much  unscatiied.  m  a  bus- 
iness sense. 

Nortinrup.  Gulf  Oil.  Lockheed,  these  were  some  of  the 

most  publicized  companies.  I  think  all  had  very  good  years  in 

spite  of  what  everyone  must  concede  was  some  very  bad  pub- 
licrty  I  would  say  most  companies  here  would  have  managed  to 

thnve  in  the  last  two  years  and  you  bounced  back  from  a  reces- 
sion where  the  downturn  was  caused  by  economic  conditions 

and  not  by  the  press. 

At  the  same  time,  there's  an  uneasiness  about  the  overall 
environment  in  which  business  is  operating  today  The  press  is 

seen  as  aiding  and  abetting  the  hostility,  if  not  as  the  actual  main 

instrument  for  this  hostilrty  I  think  your  apprehensiveness  abcKrt 

the  hostlity  that  exists  is  quite  valid  but  I  think  some  of  the 

analyses  may  miss  the  dynamics  of  what  has  been  happening. 
The  downturn  in  confidence  in  business  coincides  with  the 

downturn  in  confidence  in  most  institutions  in  our  society  A 

government  official  at  the  height  of  the  Watergate  scandal 

explained  it  by  saying  that  government  was  undressing  for 
(05 
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everybody  to  see  and  the  sight  wasn't  very  pretty  Well,  the 
striptease  didp't  stop  v/ith  the  Nixon  Administration.  It  ex- 

tended to  a  lot  of  agencies  of  the  U.S.  governnnent  and  then  it 
extended  to  the  business  connmunity  through  some  of  these 

corporate  payoff  disclosures. 

Our  economic  system  is  really  based  on 
self-interest 

The  press  has  gotten  a  lot  of  heat  for  dwelling  on  these 

stones.  I  would  only  say  that  the  activities  that  were  disclosed 

were  ones  that  could  not  continue  once  they'd  seen  the  light  of 
day  and  the  press  really  would  have  been  derelict  in  not  report- 

ing them  to  the  fullest  extent  possible.  But  as  I've  noted,  these 
really  haven't  hurt  companies  very  much.  At  the  same  time  that 
these  disclosures  were  going  on,  I  think  a  more  important  fac- 

tor was  a  severe  bout  of  inflation.  Record  inflation  for  this 

economy  in  1972-73  led  to  a  ̂ ery  severe  recession  in  1974 
and  1 975.  The  expectation  of  constantly  rising  living  standards 

that  became  embedded  in  the  consciousness  of  most  Ameri- 

cans was  fostered  by  the  promises  of  politicians  and  by  a  lot  of 

the  advertising  that  your  companies  put  in  magazines  and  on 
the  air  And  when  this  stopped,  it  was  only  natural  that  there 
would  be  some  kind  of  a  crunch. 

Our  economic  system  is  really  based  on  self-interest.  This 

is  the  principle  of  the  free  enterprise  system.  I  don't  think  busi- 
ness should  be  too  surprised  that  its  self-interest  in  raising 

prices,  attempting  to  improve  profit  and  recover  costs  would 

not  be  greeted  enthusiastically  by  a  public  that  found  its  real 

disposable  income  shrinking,  and  therefore  did  not  easily  buy 

such  arguments. 

The  third  thing  that  has  been  happening  is  the  phenome- 

non of  bigness.  Growth  has  been  continuing  and  perhaps  ac- 
celerating, and  this  country  has  a  strong  populist  streak  that 

goes  back  to  the  very  origins  of  the  United  States.  There  have 

been  periodic  attacks  on  big  business  and  there  is  a  suspicion  of 

bigness  in  business  as  actually  being  anti-competitive  and  an- 
tithetical to  the  basic  dynamics  of  the  free  enterprise  system.  I 

was  interested  to  read  in  today's  Wall  Street  journal  a  piece  by 
James  P  Gannon  on  the  relationship  of  the  Republican  Party 

arid  big  business.  It's  called  The  G.O.P  arvi  the  Fortune  500  and  it 
quotes  Senator  Paul  Laxatt  of  Nevada,  who  was  one  of  Ronald 

Reagan's  chief  campaign  workers,  asking  to  get  the  Fortune  500 

off  the  backs  of  the  Republican  Party  They're  tired  of  being 
identified  with  big  business,  of  having  to  defend  it  Laxatt  is  also 

quoted  as  saying  that  big  business,  big  labor  and  big  govern- 
ment are  politically  sleeping  with  one  another  and  they  depend 

on  each  other  for  their  political  and  economic  sur^^ival.  The  Wall 

Street  journal  editorialized  today  that  the  free  enterprise  sys- 
tem needs  to  be  protected  from  the  businessman. 

We  are  trying  to  find  out  as  much  about  the  situa- 
tion as  possible  at  the  same  time  that  you  really 

don't  want  to  tell  us  very  much. 

It  surpnsed  me  and  it  surpnsed  some  other  reporters,  I 

think.  There's  a  lot  of  criticism  of  government  regulation,  gov- 
ernnnent inten/ention.  But  as  soon  as  you  start  talking  about 

eliminating  some  of  it  the  industries  that  are  regulated  are  often 

the  first  ones  to  cry  out  in  an  effort  to  keep  the  system  as  it  now 
exists. 

These  are  three  elements,  I  think,  that  have  contributed  to 

the  general  uneasiness,  the  deteriorating  environment  tov\/ard 

business  in  the  last  few  years.  It's  not  so  much  a  problem  of 
business  and  the  press  as  it  is  of  business  and  the  public.  I  think 

that  business  is  basically  responsible;  and  the  press  is  basically 

responsible.  When  either  is  irresponsible,  it  should  be  called  to 

account  and  called  to  account  forcefully  But  to  say  that  tiiey're 

both  basically  responsible  doesn't  mean  that  business  and  press 
relations  are  basically  amicable,  or  should  be.  I  would  para- 

phrase what  Bob  Lubar  quoted  Mr  Sulzberger  as  saying. 

There's  a  kind  of  built-in  antagonism  between  business  and  the 

press  that's  similar  to  the  antagonism  between  reporters  and 
government  officials,  between  reporters  and  celebnties:  often 

we  want  to  know  what  you  don't  want  to  tell  us.  And  you  can 
talk  all  you  want  about  open  communications  but  at  sbme 

point  there  is  a  situation  that  will  develop  in  which  our  respon- 

sibility IS  to  find  out  what  is  going  on.  It  may  often  be  an  embar- 
rassing situation.  It  may  be  a  shuffle  in  the  executive  suite.  It  may 

be  some  kind  of  a  problem  with  a  pesticide. 

We  are  trying  to  find  out  as  much  as  possible  at  the  same 

time  that  you  really  don't  want  to  tell  us  very  much.   

They  want  to  have  it  both  ways  and  I  think  rt  is  the 
responsibility  of  business  to  explain  that  there  is 
no  free  lunch  and  that  the  benefits  derived  from 

the  system  are  possible  because  the  system  works 
as  it  does. 

I  don't  see  any  way  around  this  typical  kind  of  problem.  But 
I  do  think  that  it  is  better  for  an  official  of  a  company  to  be  avail- 

able for  some  response,  some  kind  of  comment  I  think  repor- 
ters would  appreciate  not  only  being  given  a  statement  but 

being  able  to  discuss  the  statement  with  someone  v^^o  could 
elaborate  on  it  Besides  that  I  would  reiterate  that  business 

should  state  its  case  as  forcefully  as  possible.  There  is  an  ironic 

situation  in  which  the  fruits  of  business — the  products  that  you 

people  make,  the  services  that  you  offer — are  very  much  in 
demand,  not  only  in  the  United  States  but  around  the  workJ, 

not  only  in  the  Western  world  but  in  the  developing  world  and 

in  the  Eastern  Bloc.  At  the  same  time,  people  don't  like  the 
basic  system  that  makes  possible  their  ability  to  buy  these 

products,  to  get  these  services. 

They  want  to  have  it  both  ways  and  I  think  it  is  the  respon- 
sibility of  business  to  explain  that  there  is  no  free  lunch  and  that 

the  benefits  derived  from  the  system  are  possible  because  the 

system  works  as  it  does.  Business  has  not  been  effective 

enough  in  making  this  case.  I  think  that  business  has  to  show 

how  its  self-interest  ties  in  with  the  self-interest  of  the  Ameri- 

can public,  the  American  consumer 
Lubar:  Thank  you  very  much.  Jack. 

Our  next  speaker  is  Ray  Scherer  For  twenty-eight  years 
he  was  a  nev^^man  with  NBC  and  his  job  was  getting  the  nev^ 

where  he  could  get  it  Then  suddenly  he  switched  and  in  1 975 

he  became  vice  president  in  Washington  for  RCA — an  entirely 
different  kind  of  role  in  which  he  became  the  spokesman  for  a 

major  corporation  and  saw  the  other  side.  We  asked  him  to 
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come  and  give  his  illumrnatng  view  of  the  atuaton  from  that 

standpoint 

Scherer:  It's  now  been  a  number  of  months  since  I  flung  the 
trenchcoat  m  mothballs,  put  on  grey  flannel,  and  crossed  over 

to  the  other  side  After  a  whole  life  spent  m  journalism.  I  was 

persuaded  to  switch  from  NBC  Nev^  to  RCA  It  was  an  easier 

transition  than  I  had  thought  possible,  partly  because  a  lot  of 

what  I  still  do  IS  reporting.  Instead  of  putting  it  all  together  going 

to  a  studio  and  emoting  in  front  of  the  little  red  light  I  report 

directly  to  the  top  men  at  RCA  in  New  York.  Instead  of  report- 
ing on  what  the  Ways  and  Means  Committee  did  that  day  to 

the  tax  bxll,  I  repwrt  to  a  much  smaller  audience  on  how  the 

Ways  and  Means  acton  will  affect  RCA.  So  many  of  the  sanne 

skills  of  synthesis  and  news  judgment  are  involved  m  my  r>ew 

job. On  the  stnctfy  personal  side  its  a  lot  more  comfortable 

working  for  a  corpxDration  than  for  a  news  dry^sion.  You  can  Irve 

your  own  life,  set  up  your  own  lunches,  plan  your  own 

weekends.  arxJ  there  are  the  vanous  perks  which  woukJ  em- 
barrass me  if  enumerated  here  My  RCA  waistline  is  three 

irKhes  larger  than  my  NBC  measurennent 

But  I  haven't  come  here  to  bask  m  the  creature  comforts  of 
life  in  the  corporate  realm  I  woukJ  like  to  talk  a  bit  about  the 

tensions  that  seem  to  exist  between  business  and  journalism, 

tensions  I  was  never  fully  aware  of  until  I  took  this  r>ew  job. 

Soon  after  I  joined  RCA.  I  accompanied  the  president  of 

the  corporation  to  a  hush-hush  meeting  of  corporate  tycoons 
at  the  Links  Club  m  New  York  The  purpose  of  the  affair  was  to 

plan  corporate  strategy  for  the  new  tax  bill  The  speaker  was 

Senate  Finarvie  Chairman  Russell  Long,  up  from  Washington 

Businessmen  connplajn,  and  I  hear  a  lot  of  this, 
about  how  business  is  covered  on  television.  All 

they  put  on  is  higher  pnces,  consumer  complaints, 
product  recalls,  stones  about  corporate  bnbes 

This  was  just  after  I  had  moved  to  RCA  and  many  of  the 

corporate  executives,  I  was  to  learn,  were  unaware  of  my 

changed  status  During  the  cocktail  hour  I  spotted  three  of 

them  m  a  corner  eyeing  me  and  whispering.  Finally,  one  of 

them  walked  over  and  said,  "We'd  just  like  to  know,  if  it's  all  nght 

with  you,  what  you  are  doing  here.  We  were  told,"  he  said,  "that 
this  meeting  would  be  off  the  record  and  that  no  reporters 

woukJ  be  allowed." 

"Well."  I  said.  "I  am  no  longer  a  reporter  I  am.  r\  fact,  one  of 

you.  I  am  the  new  Washington  vice  president  for  RCA." 
The  fellow  s  jaw  dropped  arxJ  he  welcomed  me  as  the 

prodigal  son  returned  from  outer  darkness.  He  took  nne  all 

around  the  room,  introducing  me  as  'one  who  has  come  over 

to  our  side'  and  who  was  now  going  to  evangelize  for  business 
to  all  those  skeptcs  and  zealots  m  the  press  corps.  Not  only 

that  he  bought  me  a  drink  and  suggested  I  be  invited  to  sit  at 

the  head  table  dunng  the  dinner 

I  tell  you  this  to  point  up  wfiat  you  already  know,  that  busi- 
ness and  the  press  really  do  not  understand  each  other  very 

well.  There  is  a  lot  of  mutual  suspicion  As  the  president  of  Pru- 

dential put  It  "They  are  like  two  strange  dogs,  circling  each 

other  wanly,  suspiaous  of  each  other's  intentons." 

Businessmen  complain,  and  I  hear  a  lot  of  this,  about  how 

business  is  covered  on  television.  All  they  put  on  is  higher 

prices,  consumer  complaints,  produa  recalls,  stones  about 

corporate  bnbes. 

The  charge  then  is  that  reporters  are  out  to  get  business. 

The  other  complaint  is  that  too  many  reporters  are  way  over 

their  heads  when  it  comes  to  reporting  business  nev/s. 

For  their  side,  reporters  complain  that  business  is  afraid  to 
talk  to  them  Business  hides  behind  bland  handouts  and  since 

television  is  a  visual  medium,  it  is  damn  hard  to  get  business news  on  the  air   

.  .  think  hard  beforehand  about  what  you  want  to 
say  to  the  camera  and  concentrate  on  how  to  say 
It  succinctly 

I  suppose  there  is  some  truth  m  these  charges  but  I  am  here 

to  say  or  at  least  to  hope  that  the  situation  is  improving. 

Businessmen  are  doing  better  One  agency  has  a  three-day 
course  for  business  executives.  It  teaches  them  how  to  handle 

themselves  on  TV  People  tell  me  it  s  pretty  good 

TV.  for  its  part  is  using  men  who  have  become  sophist- 
cated  in  business  and  economic  news.  NBC  has  Irving  K  Levine. 

CBS  has  George  Herman.  Flay  Brady,  and  Nelson  Benton.  ABC 

has  Dan  Cordtz  who  used  to  work  for  Fortune.  Their  problem, 

one  that  I  never  really  learned  to  live  with,  is  that  they  rarely 

have  more  than  a  minute  and  a  half  to  tell  their  story 

That  means,  if  you  get  the  corporate  spokesman  before 

the  TV  cameras,  you  II  get  atxxjt  thirty  seconds  on  the  air 

Thirty  seconds,  you  say.  is  not  worth  bothering  about  I  say 

It  IS.  Ccxnpanies  spend  millions  on  thirty-second  commercials. 
You  can  say  a  k)t  m  half  a  minute  if  you  work  at  it 

If  I  were  to  offer  any  free  advice  in  this  department  Id  say: 

think  hard  beforehand  abcxit  what  you  want  to  say  to  the  cam- 
era and  concentrate  on  how  to  say  it  succinctly  If  you  know  in 

advance  what  you  want  to  say  about  your  company's  problem, 

you  can  find  a  way  to  say  it  even  if  the  reporter's  question  isn't 
put  qurte  the  way  you  expected  it 

Say  It  simply  and  say  it  pungently  I  don't  krK)w  how  many 
times  I  have  filmed  a  thirty-mmute  interview,  taken  rt  back  to 

the  editing  rcxxn.  and  been  unable  to  find  one  thing  that  was 

usable,  not  even  twenty-secorxJs'  worth.  I  haven't  interviewed 
that  many  busir>essmen  but  while  covenng  the  Capitol.  I  used 

to  put  politicians  before  the  cameras  all  afternoon  long.  The 

or>es  you  see  over  and  over  on  the  nightly  news  are  the  ones 
who  have  learned  how  to  say  it  crisply  and  in  thirty  seconds. 

They  have  learned  to  capsulize. 

TV  newsmen  are  rH3t  so  much  trying  to  trap  you  as  trying 

to  get  something  they  can  use  on  the  air  to  make  their  point  or 

your  point.  Don't  allow  yourself  to  be  trapped  into  saying 

sonoething  you  don't  want  to  say  Say  what  you  want  and  then 

shut  up 

Another  p>iece  of  free  advice  is  to  put  more  candor  into 

business  pronouncements.  If  you  blow  one.  admit  rt  And  if  you 

don't  know  the  answer,  say  so  Jimmy  Carter  got  high  marks  in 

that  two-hcxjr  radio  phone-m  program  for  twice  saying,  'I  don't 
know."  Another  gambit  is  to  give  them  everything.  Tell  them 
more  than  they  want  to  know.  If  you  smother  them  with  facts, 

they  rT«y  go  away  and  ne'<^er  come  back. 109 
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At  RCA  our  new  chief  executive  has  been  inviting  the 

trade  and  general  press  to  free-for-all  interviews.  He  doesn't 
duck.  He  usfes  candor  The  result  has  been  a  surprisingly  good 

press.  He  happens  to  be  an  unusual  man  who  knows  all  about 

every  facet  of  the  business.  Because  of  this,  he  can  be  specific.  If 

your  c.e.o.  has  this  broad  knowledge,  turn  him  loose.  You 

spend  a  lot  of  time  getting  him  ready  for  Evelyn  Davis  at  the 

stockholders'  meetings.  Give  him  a  little  skull  practice  before  a 
press  conference. 

And  there  are  other  signs  of  progress.  A  number  of  col- 

leges have  courses  in  business  journalism — Columbia,  Prince- 
ton, Missouri.  Editors  are  learning  that  just  because  a  man  does 

a  good  job  covering  the  courthouse,  it  does  not  mean  he  can 
do  a  professional  job  on  the  business  page. 

There  are  still  important  newspapers  that  give  eight  pages 

to  the  sports  news  and  two  to  business.  But  that  is  changing. 

Editors  are  picking  up  the  challenge  to  go  beyond  the  superficial 

and  probe  into  the  interrelationship  between  government  and 

business,  and  between  business  and  society 

In  sum,  I  see  progress.  Industry  is  taking  the  press  more  into 

its  confidence.  Businessmen  are  beginning  to  realize  that  the  re- 
sponsibility of  the  press  does  not  include  the  obligation  to  be  a 

cheerleader 

For  their  part,  newspapers,  magazines,  television,  and 

radio  are  beginning  to  realize  that  many  business  stones  are 

page  one  news. 

It's  a  little  like  some  young  men  and  women  I  know  these 
days.  They  may  never  get  married  but  they  at  least  learn  to  live 
with  each  other 

Luban  Thank  you  very  much,  Ray  Paul  Weaver  has  been  as- 
sociate editor  of  Fortune  for  the  last  three  years.  And,  of 

course,  that  means  his  major  job  is  to  report  and  write  about 

business,  in  various  manifestations.  But  on  the  side,  he's  always 
been  intensely  interested  in  the  press  and  TV  as  phenomena  in 

Amencan  life.  And  he's  made  a  study  of  them.  So  he  speaks  to 
us  from  a  double  vantage  point 

VWeaven  It's  easy  to  point  to  lots  of  instances  in  the  last  decade 
or  two  where  the  press  has  covered  business  affairs  from  a 

viewpoint  that  is  fairly  described  as  critical  and  that  often  works 

to  the  disadvantage  of  business  enterprise.  That  sort  of  expen- 

erKe  has  given  rise  to  the  complaint  that  the  press  is  antibusi- 
ness.  And  this  morning  I  would  like  to  explain  why  I  think  this 

complaint  is  misplaced.  I  do  indeed  agree  that  there  is  a  prob- 

lem in  business-press  relations,  but  I  do  not  think  that  the  prob- 
lem stems  from  an  antibusiness  posture  on  the  part  of  the  press 

or  a  leading  part  of  the  press  or  on  the  part  of  some  of  the 

reporters  who  work  for  the  national  press. 

I'm  sorry  to  say  that  I  think  the  problem  is  not  nearly  that 
simple  and  not  nearly  that  easy  to  deal  with. 

When  you  look  at  the  history  of  Amencan  civilization  as  a 

whole  over  the  last  two  or  three  hundred  years,  I  think  you 

have  to  conclude  that  Americans  have  never  been  pro- 

business  as  such.  There  have  indeed  been  penods  in  our  his- 

tory when  businessmen  have  occupied  important  and  valued 

cultural  roles,  and  business  has  always  been  a  pervasive  and 
valuable  institution,  but  it  has  never  been  true  that  we  are  sim- 

ply a  pro-business  civilization.  For  Amencans  have  always  been 
ambivalent  toward  business  enterprise. 

I  tend  to  think  of  this  phenomenon  from  the  viewpoint  of  a 

political  scientist  and  this  is  how  I  would  put  it  the  culture  has 

always  been  torn  between  Madison  and  Jefferson  and 

Jackson — on  perhaps  even  more  accurately  between  John 
Locke  and  the  philosophy  of  classical  liberalism  on  the  one 

hand,  and  on  the  other  Jean-Jacques  Rousseau  and  the 

philosophy  of  democratic  egalitarianism.  The  Lockean  strain  in 
the  American  culture  has  always  held  that  individual  liberty  is 

the  central  social  aspiration  and  fact  It  has  also  held  that  society 

is  and  should  be  democratic,  but  less  centrally  so.  This  concep- 
tion of  Amencan  civilization  is  favorable  to  business;  it  has  held 

that  there  is  an  important  and  indeed  a  central  role  in  the  civili- 

zation for  business  enterprise  and  for  the  people  engaged  in  it 

On  the  other  hand,  our  culture  has  also  been  Rousseau- 

istic.  We  have  believed  for  centuries  that  we  are  an  essentially 

egalitarian  and  democratic  nation,  that  the  nation  is  most  com- 

pletely at  harmony  with  itself  when  it  is  unified  in  a  kind  of  con- 
sensus. This  way  of  looking  at  Amenca  implicitiy  depicts  the 

people  as  a  whole,  the  democracy  as  tjeing  opposed  to#  or  in 

conflict  with,  the  parts  of  society — the  interest  groups,  the  pri- 
vate institutions,  and  the  other  associations — that  live  in  and 

flounsh  under  the  Lockean  or  liberal  order 

Public  opinion  is,  of  course,  a  force  of  enormous 

power;  so  if  only  because  the  press  seeks  to  foster 
public  opinion,  it  is  deeply  involved  in  the 
distribution  of  power  in  society 

Both  traditions  of  thought  have  been  present  throughout 

American  history.  I  think  it's  fair  to  say  that  historically  the 
American  press  has  always  been  allied  with  the  Rousseauistic 

and  against  the  Lockean  idea  of  American  society  The  press 

has  always  spoken  the  language  of  Rousseau  rather  than  the 

language  of  Locke.  Therefore,  in  general,  the  press  has  tended 

to  reinforce  our  Rousseauistic  aspirations  and  leanings  and  to 

denigrate  the  status  of  business  enterprise  and  of  all  other  pri- 
vate, or  partial,  or  factional  institutions. 

Yet  It  is  not  correct  to  say  that  the  press  has  always  been  an 

institution  that  harms  business.  Throughout  the  19th  century 

and  well  into  this  one  the  press  has  generally  helped  business, 

and  even  today  as  we  approach  the  end  of  the  20th  centur){ 

there  are  many  newspapers,  in  smaller  towns  especially  which 

are  very  favorable  to  local  business  and  to  the  local  elites. 
In  the  last  two  or  three  decades,  however  some  elements 

in  the  press  have  begun  to  behave  in  a  way  that  increasingly  is 
unfavorable  to  business.  To  understand  how  and  why  this  has 

happened,  you  have  to  understand  a  primordial  truth  about 

journalism,  which  is  that  journalism  is  about  power  It  has  always 

been  about  power  It  is  so  today,  and  it  was  so  when  it  first 

emerged  in  the  17th  century  The  press  is  about  power  in  part 

because  the  press  is  an  effort  to  create  public  opinion.  Without 

public  dissemination  of  information  on  a  regular  basis — which 

is  what  the  press  does — there  can  be  no  public  opinion. 

Public  opinion  is,  of  course,  aforce  of  enormous  power  so 

if  only  because  the  press  seeks  to  foster  public  opinion,  it  is 

deeply  involved  in  the  distribution  of  power  in  society 

In  addition  to  that  there  is  the  further  fact  that  the  people 

who  go  into  the  business  of  writing  for  a  broad  public  are,  al- 
most by  definition,  atti^cted  by  the  idea  of  finding  a  voice  and 
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reaching  an  audience  and  nrxjvmg  the  audience  In  other  wonds. 

people  who  go  into  journalism  are  people  who  m  son->e  sense 
are  interested  m  moving  the  society,  m  exerosing  power  They 

are  also  people  who  are  attracted  to  people  who  have  power 

and  high  position  1  hey  enjoy  tiemg  near  these  people,  they're 

interested  by  them,  they  like  wntng  about  them,  and  they're 
easily  persuaded  by  them. 

That  last  fact  is  a  very  important  one.  For  over  the  last  thirty 

years,  business,  as  an  institution  and  as  a  part  of  the  Amencan 

civilization,  has  become  considerably  less  powerful.  As  a  result 

the  press,  while  tiehaving  as  it  aKvays  has.  has  become  less  and 

less  sympathetic  to  business  institutions,  and  more  and  nxjre 

enthusiastic  about  the  part  of  the  society  whose  role  is  more 
influential  and  on  the  ascendancy 

There  are  many  reasons  for  the  decline  m  the  cultural  and 

political  role  of  business;  let  me  descnbe  the  two  that  I  think  are 

nfiost  important  The  first  of  these  is  what  one  can  fairt-/  de- 
scnbe as  a  social  revolution  Oxe  upon  a  tinne  broad  areas  of 

American  life  were  domir^ated  by  an  upper- middle  class  that 

participated  m  the  traditions  of  the  bourgeoisie,  which  is  to 

say  It  was  an  upper-middle  class  that  had  made  its  way  m  the 

private  sector  as  founders  of  businesses,  professionals,  and 
the  like 

What  we  have  seen  m  the  last  thirty  years  is  a  radical  trans- 

formation of  the  cultural  and  economic  make-up  of  the 

upper-middle  class  It  is  no  longer  a  txxirgeotsie  m  the  tradi- 

tional sense  of  a  class  defined  by  owr>ership  of  property  In- 

creasingly. It  IS  an  upper-middle  class  that  is  nxist  accurately  de- 

scnbed  as  a  managerial  class:  to  use  lr>nng  Knstol's  term,  it  is  the 
New  Class.  It  finds  its  scxial  space  not  so  much  m  the  private 

sector  as  in  the  pubk  sector  It  does  not  own  wealth  but  it 

manages  wealth  owned  by  anonymous  or  generalized  or 

abstract  social  institutions  like  the  corporatxjn  or  a  pension 

fund  ArxJ  it  is  innpkitty  and  sometimes  expliotJy  hostile  to  the 

old  bourgecHS  upper-nmddle  class  and  constantly  seeks  to  ex- 
pand Its  role  in  society  which  is  a  public -sector  role 

This  development  is  most  dearly  seen  by  the  drastK 

changes  m  the  political  affiliations  of  students  at  our  tietter  uni- 
versities A  generaton  ago.  at  Pnnceton.  Harvard.  >^.  our 

leading  Ivy  League  universities,  the  student  bodies  were  over- 
whelmingly Republican  In  1972.  if  I  recaH  correctly  a  poll 

shovk^  that  80  percent  of  Han/ard  undergraduates  preferred 

George  McGovern  to  Richard  Nixon  That  is  an  extraordinary 

shift  of  social,  political,  cultural  attitudes  m  the  space,  really  of 

one  generation 

The  nesutt  is  that  the  people  who  manage 
Amencan  business  today  themselves  have  a 

weaker  sense  of  the  legttmacy  of  business,  of  their 
own  legitmacy  .  .  . 

So  there's  been  a  social  revolutKDn  As  a  result  more  and 
more  peopte  from  the  new  class  are  writers  and  editors  in  the 

press.  Even  more  important  these  people  have  nxived  into 

government  and — nnost  important  of  all — they  have  rnoved 
into  business. 

The  result  is  that  the  people  wtx>  manage  Amencan  busi- 
ness today  themselves  have  a  weaker  sense  of  the  legitimacy  of 

business,  of  their  own  legitimacy  than  did  the  noanagers  and 

owners  of  business  one  or  two  generations  ago.  The  press 

senses  this.  The  press  has  a  very  good  nose  for  feelings  of 

legitimacy  and  illegitimacy  in  people  and  in  institutions,  and  it  has 
behaved  accordingly 

The  second  fact  I  would  point  to  is  what  I  call  a  quasi- 

revolution  m  our  political  system — in  particular  in  our  system 

of  political  parties.  UntI  a  generation  ago.  we  had  a  genuine 

two-party  system  Today  I  think  it's  fair  to  say  that  we  have  a 

modified  one-party  system.  What's  happened  m  the  interim  is 
that  the  Republican  Party,  the  traditional  party  of  the  old 

bourgeoisie,  if  you  will,  has  declined  to  the  pomt  where  it  no 

longer  seems  a  senous  threat  to  the  Democratic  party  s  control 

of  our  legtslatrve  institutions,  though  it  will  always  have  a  shot  at 
the  presidency 

The  tensions  that  we  see  increasingly  between 
press  and  busness  are  tensions  that  come  from  a 
fundamientally  altered  social  environment 

This  IS  important  for  business  because  the  Republican  Party 

was  an  important  source  of  the  political  power  that  defended 

the  business  system.  And  it  was  a  force,  therefore,  that  made 

business,  at  least  indirectiy  a  powerful  and  reasonably  v^ll- 

protected  institution  politically  Business  has  now  lost  that  pro- 
tection. This  IS  another  fact  that  the  press  senses.  And  this  is 

arx)ther  reason  why  the  press  increasingly  covers  anti-business 

or  at  least  ron-pno-business  mstitutxyis  and  social  elements, accordingly 

What  all  this  means  is  that  the  problem  between  the  press 

and  business  is  not  a  problem  of  the  clinnate  of  the  nnoment  tt  is 

not  just  a  passing  phase  or  mood. 

The  tensions  that  we  see  increasingly  between  press  and 

business  are  tensKXis  that  come  from  a  fundamentally  altered 

social  environment  This  is  a  fact  of  considerable  importance 

and  everyone  who  thmks  about  this  problem  has  to  deal  with  it 

How  to  deal  wtth  it  is  another  story  for  another  occasicxi. 

Lubar:  I'm  sure  you've  all  got  a  lot  of  questons  for  us  Please 
address  them  to  a  specific  parcel  membe' 

Question  and  Answer  Period 
Q:  Id li<e  to  askjoc  a  questton  I  don  t  know  now  *e  we  ve  oeen 

learning  to  irve.  m  our  company,  wtth  the  vonous  members  of  the 

press.  /  think  we've  learned  to  Irve  with  newspapers  and  with 
mogozines.  with  the  pnnied  word  but  we  hove  not  yet  learned 
how  to  live  with  television  Were  trammg  dozens  of  people  to 

speak  in  twenty-second  segments.  We're  vaning  people  to  do  this 
all  over  the  United  States  so  that  when  they  are  approached,  they 

can  respond  qmckfy  and  candidly  to  television . 
Where  we  cannot  reach  television  — and  perhaps  you  can  tell 

us  how  to  overcome  this  — s  m  providing  background  It  seems 
that  some  of  the  mapr  stotions  do  not  hcve  o  business  reporter 
There  fS  no  one  with  whom  we  can  speak  m  advance,  to  whom  we 

can  give  some  bockffvund  As  o  result  it's  a  different  person  every 
vme  We  can  talk  to  jack  Egan  for  his  newspaper  But  how  can  we 
do  this  as  far  as  television  rs  conceme<f 

Angotti:  I  hope  m  the  next  month  or  so  we  will  have  on  the 
NBC  staff  another  business  reporter  outside  of  Washington. 

Irving  Levine  is  our  business  reporter  but  because  of  the 

anxxjnt  of  Washington  and  government  news  that  he  has  to 

get  invotved  wtth.  he's  not  often  available  to  corporations  and 
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their  needs  and  their  desires. 

I  hope  we're^going  to  have  somebody  in  another  couple  of 

months  who  will' be  based  out  of  New  York  and  he  or  she  will 
be  someone  to  whom  you  can  direct  your  needs.  We  also 

hope  to  expand  that  portion  of  our  program  we  now  call  spe- 
cial where  we  try  to  allow  three-and-a-half  or  four  minutes  to 

background  a  subject  And  we're  doing  more  of  that  now.  I 
think  we're  going  to  do  even  more  in  the  future.  And  when  that 
happens  there  will  be  a  vehicle  for  doing  background  stones. 

Once  we  make  that  time  available  and  we  have  a  corre- 

spondent who's  available  to  do  that  I  hope  that'll  answer  your needs. 

Q:  /  wont  to  direa  this  quest/on  to  jock  £gon.  Don't  you  think  that 
one  of  the  pmblems  and  misunderstandings  between  business  and 

the  press  is  that  business  fo//s  to  realize  that  media  themselves  are 

a  business  and  that  the  public  really  isn't  interested  in  having  public 
relatons  releases  from  big  corporations  presented  on  a  news  pro- 

gram. The  public  gets  enough  of  that  in  the  commeraals.  In  fact,  if 

the  ratings  decline  because  people  are  bored  with  the  content  that 

was  being  promoted  by  business  during  the  news  port/on  of  the 

program,  business  itself  would  suffer  because  it  wouldn't  be  able  to 
get  Its  own  messages  across  to  the  people,  throu^  advertising 

because  people  wouldn't  be  listening  or  reading.  Is  that  a  fair 

propositon? 
Egan:  What  the  editor  feels  is  news  by  any  of  the  various  ob- 

jective definitons  there  are,  and  what  a  company  wants  to  put 

forward  and  instill  in  the  mind  of  the  public  as  news,  are  often 

very  different  We're  looking  for  impact  we're  looking  for 

novelty  we're  looking  for  humor;  we're  looking  for  anything 
that  the  public  wants  to  read  in  the  paper  or  watch  on  televi- 

sion. Hopefully  there  is  an  underlying  sense  of  responsibility 

when  making  what  in  effect  is  a  wide  range  of  judgments  on  the 

treatment  of  subjects.  But  you  do  want  to  make  these  judg- 
ments based  on  these  different  criteria,  reader  interest  being  at 

the  center  and  it  is  different  from  what  the  companies  want 

Q:  I'd  like  to  direct  a  queston  to  Mr  Scherer.  since  he's  been  on 

both  sides.  It's  my  feeling  that  the  convict  between  business  and 
the  press  is  a  conflia  of  basic  rights.  I  think  corporations  as  well  as 

private  citizens  have  some  rights.  The  issue  that  I  address  really  is 

the  right  of  privacy.  It  seems  to  me  that  businesses  have  certain 

rights  that  the  press  does  not  necessanly  recognize.  For  example,  a 

corporaton  is  considering  a  plant  closing.  Does  the  press  have  a 

right  to  that  information?  If  business  is  considenng  a  management 

change,  does  the  press  have  the  right  to  report  the  information?  If  a 

business  is  talking  to  another  business  with  the  thought  of  acquisi- 
tion or  merger  does  the  press  have  the  right  to  that  information? 

I  think  that's  the  area  in  which  business  and  the  press  are  more 
frequently  in  conflict  Where  are  our  rights  to  privacy? 

Scheren  I  would  say  that  most  of  the  time  the  press  does  have 

a  right  to  that  information.  If  you're  doing  something  which,  if 
exposed,  is  going  to  hurt  both  sides  in  an  acquisition  situation, 

that  can  be  very  sticky  But  once  it's  out  it's  out  and  I  don't 

know  how  you  can  prevent  it  We're  living  in  an  age  of  investiga- 
tive reporting  and  there  are  a  lot  of  people  who  think  this  has 

gone  too  far  Everybody  wants  to  become  Woodward  and 

Bernstein  these  days,  and  the  problem  that  Managing  Editors 

have  with  young  reporters  is  that  they  all  want  to  crusade  and 

all  want  to  advocate.  That  is  a  problem  that  bothers  a  lot  of  us 

old-timers  and  it  gets  into  the  very  thing  you're  talking  about 

One  of  the  things  that  struck  me  most  forcibly  today  is 

something  I  think  business  has  never  quite  learned  to  live  vioth 

and  that  is  the  fact  that  we,  as  Joe  Angotti  put  it  are  uncomfort- 

able with  the  fact  that  we're  out  to  make  a  profit  There  must 
be  a  better  way  to  get  this  across  without  being  apologetic 

about  it  One  of  the  major  tasks  business  has  to  do  is  to  explain 

the  profit  motive.  If  you  read  on  the  financial  page  day  after  day 

that  such-and-such  a  firm  is  up  67  percent  over  last  year — or 

maybe  1 10  percent  over  last  year — the  average  guy  has  the 

impression  that  you're  making  an  enormous,  an  extraordinary 
profit  When  polls  are  taken,  you  ask  the  average  man  how 

much  company  A  or  company  B  makes  and  he  thinks  maybe 

35  or  40  percent  When  you  tell  him  that  it's  less  than  5  per- 

cent It  may  be  only  I  or  2  percent  he  can't  quite  believe  it 
This  isn't  answering  your  question  but  it  is  one  of  the  main 

things  that  business  has  got  to  get  across.  Business  has  to  explain 

and  not  be  apologetic  about  the  free  enterpnse  system. 

Q:  I'd  like  to  ask  a  question  of  Joe.  First  of  all,  let  me  compliment 
you  on  the  brevity  of  your  remarks  and  for  getting  ocross  the  point 

in  no  uncertain  tenms  that  your  objective  is  'audience'  which  in  our 
terms  is  'profit'  Let  me  suggest  at  the  risk  of  appearing  altruistic, 
that  neither  one  of  us  has  the  responsibility,  nor  should  it  be  our 

objective,  to  just  achieve  competence.  That  is  a  necessity  for  our 

survival  but  we're  both  here  only  for  as  long  as  we  sen/e  the  public's 

needs  well.  When  we  fail,  we  hope  we're  eliminated. 
I  think  we  have  been  sensitive  to  the  press  criticism  and  are 

adjusting  our  business  ways  to  respond  to  that  criticism.  It's  difficult 

and  progress  is  slow  but  I  believe  it's  been  made. 
You  have  a  problem  too  in  adjusting  to  criticism.  I  &iink  that 

Walter  Cronkite  mentioned  the  difficulty  of  packaging  a  hundred 

pounds  of  news  into  one  pound  of  text  But  do  you  recognize  the 

problems  that  we  face?  It's  very  easy  to  tell  us,  to  make  a  charge; 
It's  very  difficult  to  respond. 

How  do  you  give  balanced  reporting  recognizing  that  real 

problem,  and  can  you  comment  in  that  area? 

Angotti:  I  appreciate  the  fact  that  usually  when  we  put  a  busi- 
ness representative  on  the  air  it  is  in  response  to  something 

that's  happened  earlier  Most  of  the  time  he  or  she  is  put  in  a 

position  of  responding  to  an  adversary  whether  it's  a  Ralph 
Nader  or  a  union  official,  or  somebody  else.  That's  not  a  good 
position  for  you  to  be  in.  And  I  worry  atxiut  that 

For  some  reason  the  other  guys,  your  adversaries,  are 

much  more  aggressive  and  on  the  attack  more  often  than  you 

are.  They  have  learned  how  to  use  us,  I  will  grant  you  that  It's  a 

shortcoming  of  ours.  But  I  wonder  if  you  couldn't  take  some  of 
their  principles  and  some  of  their  tactics  and  work  them  to 

your  advantage.  I  wonder  if  you  couldn't  do  more  that  puts them  on  the  defensive. 

Q:  My  question  was  aimed  at  what  you  said.  In  other  words,  a 

charge  is  made  without  foundation,  without  inquiry,  without 

background — why  is  that  news?  Why  do  we  have  to  support 
every  claim  we  make  while  you  do  not  press  those  who  irKike  the 
charges  with  the  same  intensity? 

Angotti:  The  biggest  limitation  we  have  is  time.  The  thing  that 
we  do  best  is  to  present  news  quickly 

Q:  &ut  you  never  report  the  charges  as  not  being  correct  once 

they  are  disproved. 

Angotti:  In  most  cases,  the  anfXDunt  of  time  that  we  have  to 

investigate  the  charges  doesn't  allow  us  that  luxury 



525 

Q:  Post  faclo.  after  the  charges  are  made. 

Angotti:  Oh,  I  see.  I  see  what  you  mean. 

Q:  Why  1$  Ralph  Nader's  charge  today  r)ot  news  two  days  from 
now? 

Angotti:  Smply  because  the  cycle  of  news  has  nnoved  on  past 

that  I  mean,  news  is  change.  News  is  what's  happening  now. 
You  have  a  good  point.  We  probably  should  come  back  to 

things.  We  probably  should  do  more.  Even  though  we  have  the 

immediate  responsibility  of  putting  news  on  the  air  we  proba- 

bly do  not  follow  up  well  enough  We  don't  come  back  and  say 
"hey  remember  what  happened  a  couple  of  days  ago'  Well,  we 

found  out  since  then  .  ."  We  could  probably  do  a  lot  more  in 
that  area. 

Q:  A  lot  of  misunderstandings  arise,  it  seems  to  me.  because 

execut/ves  don't  understand,  somevmes,  even  the  simplest  rules: 
What  IS  an  interview?  Is  it  on  the  record^  Off  the  record''  The  whole 
quest/on  of  attribuVon.  background  mten/iew,  and  so  forth  Many 

chief  executive  officers  don't  even  understand  when  they're  talking 
to  the  press  They  sometimes  take  a  phone  call  from  the  press,  but 

they  don't  think  of  it  as  an  interview. 
Do  you  think  it  might  be  useful  to  have  some  kjnd  of  simple 

hancbook — not  for  the  guy  who  is  well  advised,  txjt  for  tAiose 

people  who  aren't  sure  of  the  basic  rules? 

Scherer:  It  sounds  like  a  good  article  for  Fortune.  You're  quite 
right  This  IS  very  tricky  ground  When  somebody  calls  you  on 

the  phone  and  your  guard  is  down,  you  say  something.  You're 
horrified  the  next  day  to  find  the  whole  thing  in  the  press.  Chief 

executives  have  to  learn  there  are  ground  rules.  The  reporters 

do  obey  ground  rules  as  long  as  they're  understood  on  both 
sides.  This  IS  fairly  easy  to  do  The  easiest  thing  is  to  have  a 

sophisticated  guy  on  your  staff  who  used  to  be  a  reporter  or  at 

least  has  worked  for  some  part  of  the  media.  A  lot  of  com- 
panies are  doing  that  That  is  a  kind  of  luxury 

Another  thought  occurred  to  me  this  morning  I  lived  in 

Britain  for  a  numt>er  of  years  They  had  a  marvelous  weekly 

show  on  the  BBC  called  The  Money  Program.  And  it  was  like  a 

weekly  edition  of  Fortune.  There  were  three  or  four  stones 

that  ran  for  an  hour  I  think,  devoted  to  business  and  it  was  very, 

very  good.  I  don't  know  who  would  sponsor  it  m  this  country 
but  It  would  be  great  ventlation  for  a  lot  of  these  things. 

¥Mce:  Perhaps  that's  the  reason  non-commercial  television  is 

good. 
Q:  Several  of  us  in  the  audience  are  former  members  of  the  press 

and  a  few  are  from  the  business  press.  The  thought  struck  me 

when  I  was  listening  to  the  panelists  that  when  I  first  broke  in  as  a 

reporter,  we  were  uained  to  cover  both  sides  of  the  story.  In  those 

days  a  city  editor  would  throw  the  story  back  at  you  if  you  didn't 

have  the  other  side  of  it  Over  a  period  of  years  interpret/ve  jour- 
nalism has  come  to  the  fore.  The  assumption  seems  to  be  that  the 

public  IS  too  dumb  to  interpret  the  facts  themselves:  therefore, 

media  must  interpret  them.  This  morning,  a  couple  of  members  of 

the  panel  did  remark  that  it's  primarily  the  bad  that  does  make 
news.  I  don't  quarrel  with  that  but  on  the  other  hand  you  must 
make  a  more  effective  case  for  free  enterprise 

If  media  are  pnmanly  interested  in  the  bad.  how  are  we  going 

to  make  a  more  effective  case''  And  if  the  interpretation  is  concen- 
travng  on  the  bad.  does  that  not  erode  the  free  enterprise  system? 

¥fcaver:  I  think  you're  right.  The  focus  on  the  bad  by  the  press 
IS  a  part  of  its  routine  operaton,  and  over  time,  it  can  lead  to 

bad  consequences.  I'm  not  sure  there  is  an  answer  to  the  prob- 
lem in  the  sense  that  there  is  something  business  could  do  to 

counter  this  effectively 

I  do  think  there  are  a  lot  of  things  that  can  be  done  in  the 

margins,  as  my  colleagues  on  the  panel  have  mentioned.  But  I 

don't  know  that  there  is  any  corrective  that  can  be  effective  in 
attenng  the  underlying  transartions  between  people  in  business 

and  working  noen  of  the  press.  I  don't  think  there's  any  basic "soluton"  that  will  work. 

Q:  Mr  Weaver,  you  talked  about  In/ing  Bristol's  'New  Class. '  You 
say  that  n  is  increasing  in  importance  and  power  and,  as  I  re- 

member, that  new  class-as  he  defined  it-mcluded  all  intellectu- 
als, the  media,  clergymen,  foundations,  advertising  people,  all  of 

those  Doesn't  that  almost  ensure  a  further  increase  in  anu- 
business  sentiment  if  not  the  demise  of  the  free  enterprise  system? 

Weaver:  I  think  it  guarantees  that  there  will  be  a  growing  po- 

tential in  our  society  for  response  to  anti-business  themes. 

Whether  that  potential  for  response  is  always  activated  de- 

pends on  all  kinds  of  things  I  don't  think  it's  correct  to  say 
though,  that  the  presence  of  this  growing  responsiveness 

necessarily  means  that  the  free  enterprise  system — and  of 

course,  we  don't  have  one;  we  have  a  mixed  economy — that 
the  mixed  economy  will  become  greatly  less  mixed  than  it  is 

today  There's  a  big  difference  between  public  opinion,  espe- 

cially the  sort  that  we're  talking  about,  and  public  policy 
Rennember  that  at  the  same  time  that  there  is  a  lot  of  hos- 

tility to  aspects  of  the  workings  of  the  market  economy,  there's 
a  terrific  loss  of  confidence  m  the  capacity  of  government  to 

manage  the  economy  The  opinion  polls  show  that  the  only 

thing  people  like  less  than  business  is  government  and  the 

press.  So  vA\at  we  may  expenence  over  the  next  decades  is  a 
stalemate. 

Luban  1  want  to  thank  the  panel  very  much  for  its  contnbution 

this  morning.  If  you  have  any  more  questions,  I'm  sure  you  can discuss  them  with  the  members  afterward. 
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Workshop  Session 

Presenter:  John  R.  Purser 

Vice  President  Public  Relations  &  Ad/ertJsing  Jones  &  Laughlin  Steel  Corp. 

Moderators:  Robert  Marker,  Barry  Biederman 

Needham,  Harper  &  Steers,  Inc. 

My  topic  is  employee  communications.  I  suppose  the  best  way 

to  describe  employee  communications  at  Jones  &  Laughlin  in 

the  four  years  since  I've  been  there,  is  both  a  revolution  and  an 
evolution. 

I  hope  you  will  be  impressed  with  the  employee  com- 
munications, but  keep  in  mind  that  we  started  from  a  very  low 

base.  In  early  1973,  the  company's  major  communication  to 
employees  was  a  black  and  white  company  magazine.  It  had  six 

editions.  It  had  an  eight-page,  wrap-around  corporation  edi- 
tion, and  the  inside  eight  pages  were  planned  specifically  for 

each  one  of  our  major  works,  the  general  office,  and  for  re- 
tirees. It  was  not  an  example  of  good  communications. 

I  like  to  look  at  our  employee  communications  in 
very  simple  terms.  There  has  to  be  continuity  there 
has  to  be  credibility  and  the  program  has  to  be 
consistent 

I've  some  figures,  which  I'll  talk  about  later;  that  show  the 
contrast  between  the  awareness  and  readability  of  that  publica- 

ton  and  some  of  the  things  we're  doing  today 
Perhaps  the  easiest  thing  to  recognize  as  we  go  through 

our  employee  communications  efforts  is  management's  com- 

mitment to  the  program.  We've  had  a  management,  fortu- 

nately that  has  encouraged  us  to  communicate  on  all  levels.  It's 
important  we  feel,  that  you  start  at  one  end  of  the  spectnjm 

and  go  all  the  way  to  the  other  end. 

I  like  to  look  at  our  employee  communications  in  very  sim- 
ple terms.  There  has  to  be  continuity  there  has  to  be  credibility 

and  the  program  has  to  be  consistent.  "Consistent"  is  a  word 

that  gives  some  people  trouble,  but  "consistent"  to  me  means 
that  the  communications  to  employees  have  to  be  as  profes- 

sional as  the  other  communications  they  receive  in  their  homes. 

Our  communications  have  to  compete  with  a  Fortune,  or  a 

Time,  or  a  Newsweek,  or  a  Reader's  Digest;  and  in  the  case  of 
our  videotape  programs,  they  have  to  compete  with  the  televi- 

sion news  programs  that  our  employees  see  every  evening. 

Let  me  start  by  showing  you  some  slides.  The  first  senes 

will  be  on  our  videotape  programs.  Called  the  Strategy  Senes, 

these  programs  go  to  about  7,000  salaried  employees 

throughout  the  corporation.  We  use  a  professional  studio  for 

recording,  but  we  do  the  writing  and  so  on.  We  also  use  a  pro- 
fessional moderator,  Frank  Blain  formerly  of  the  Today  Show. 

In  the  Strategy  Senes,  we  start  the  year  in  January  with  a 

twenty-five-minute  presentation.  We  always  have  Tom 
Graham,  president  and  chief  executive  officer  as  the  main 

speaker  We  always  try  to  have  another  guest,  one  of  the  vice 

presidents  or  some  other  interesting  individual  who  can  speak 

to  an  important  segment  of  the  corporation. 

We  cover  the  mam  topics  at  the  beginning  of  the  year  We 

update  Strategy  every  quarter  and  call  it  Stategy  Plus  I ,  Strategy 

Plus  2,  Strategy  Plus  3. 

We  allow  our  employees  to  take  off  the  twenty-five 
minutes  to  view  the  presentation.  We  also  provide  cards,  for 

asking  questions.  Most  of  the  supervisors  who  attend  these 

programs  can  answer  most  questions.  If  there  is  a  question  the 

supervisor  can't  handle,  it  is  sent  to  us  and  we  try  to  get  an  an- 
swer back  to  the  individual.  Or  if  the  question  has  a  broad  ap- 
peal, we  have  the  person  ask  that  question  on  the  next  show 

and  Tom  Graham  answers  it. 

We  do  a  regular  survey  of  the  show  to  determine  viewing 

and  so  on.  Our  latest  survey — based  on  a  30  percent 

return — revealed  that  about  78  percent  of  our  employees 

watch  every  show.  Seventeen  percent  said  "most  of  the  time." 
That  rounds  out  to  about  95  percent  of  respondents  viewing 

the  program  on  a  regular  basis. 

Other  questions  were  asked: 

•  Do  the  programs  provide  timely  and  adequate  information 

on  important  corporate  matters?  Ninety-one  percent  said  yes; 

8  percent  said  no. 
•  Do  you  like  having  the  top  corporate  officers,  including 

Thomas  C  Graham,  presenting  the  information?  Yes,  91 

percent 
•  Does  Mr  Graham  make  a  good  impression  on  you  in  the 

programs?  Yes,  87  percent 

Tom,  by  the  way  tells  it  like  it  is,  and  sometimes  this  offends 
certain  people.  But  his  credibility  is  high. 

To  give  you  a  break-out  of  the  types  of  people  that  we're 
reaching,  we  ask  for  their  job  classifiations. 

Supervisory  49  percent;  technical,  1 2  percent  clencal,  27 

percent;  secretarial  12  percent  Those  are  percentages  of  sur- 

vey respondents. 
These  survey  results  have  been  consistent  over  the  years. 

We  also  have  at  our  major  works  the  capability  to  put  on 

videotape  training  programs  for  employees  These  programs, 
which  are  conducted  by  the  works  training  department  may 
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not  be  as  professional  as  you  get  in  a  regular  studio,  but  they 

have  proved  effective 

We  also  do  a  local  v^orks  television  program,  which  is  an 

adjunct  to  the  Strategy  Series.  It's  called  Update  Cleveland.  We 
attempt  here  to  work  down  the  inverted  pyramid  from  the 

corporate  Strategy  Series  to  the  local  issues  and  deal  with  them 
on  a  local  basis. 

Update  Cleveland  is  filmed  at  Parma  High  School  m  Parnoa. 
Ohio,  vi^ich  ojns  an  educational  television  setup 

All  the  work  is  done  by  students  under  the  guidance  of  a 

professional.  They've  got  a  pretty  handsome  setup.  And  they 
are  as  conscientious,  by  the  way  as  anybody  you  could  possibly 

find  The  first  one  was  done  m  December  Nothing  fancy  but  it 

gets  the  message  across.  This  was  again  shown  to  all  of  the 

supen/isory  personnel  at  our  Cleveland  Works 

All  the  work  is  done  by  students  under  the 

guidance  of  a  professional.  They've  got  a  pretty 
handsome  setup.  And  they  are  as  conscientious,  by 
the  way  as  anybody  you  could  possibly  find. 

The  nnoderator  of  the  program  is  Bill  Gibbons,  manager  of 

communications  The  main  spokesman  is  George  Lane,  works 

manager  The  format  is  basically  the  same  as  the  Strategy 
Series. 

At  some  of  our  works,  because  of  a  particular  set  of  cir- 
cumstances, it  IS  not  practical  to  do  a  local  videotape  program. 

As  an  alterrutve,  we've  gone  to  a  weekJy  nnanagement  news- 
letter It  talks  in  direct  terms  about  performance,  about 

priorities,  atxxjt  shipments.  It  contains  rra  fluff  and  it  comes 

from  the  works  manager 

We've  been  working  for  quite  sonne  tinr>e  on  our  Tele- 
phone News  System  This  is  a  senes  of  telephones  that  are  set 

up  at  all  the  major  works  and  the  general  offices  By  dialing  a 

four-digit  number,  the  individual  can  listen  to  a  one  and  a  half 
minute  prerecorded  message  At  the  works,  the  messages  are 

given  by  supenntendents.  works  managers,  and  varxxis  other 

people.  At  the  general  office,  every  department  has  a  day  a 

month.  Each  department  talks  about  what  it  thinks  is  interesting 

on  a  broad-based  scale.  We  also  record  pieces,  now  and  then. 
from  outside  sources. 

The  number  of  calls  we  receive  m  a  non-summer  nnonth 

has  gone  as  high  as  80.000  corporate-wide.  More  typically,  we 

average  about  50.000.  The  cost  on  a  50,000-call  month  is  one- 
tenth  of  one  cent  per  caller 

Recording  is  very  simple.  A  noan  comes  in  with  his  message 

We  try  to  look  it  over  beforehand,  to  make  sure  that  what  he  is 

saying  is  understandable.  By  the  way  if  he  can't  make  it  m.  we 
can  record  directfy  from  any  telephone. 

A  survey  showed  that  83.6  percent  of  our  emptoyees  paid 

little  attention  to  the  magazine.  As  a  nnatter  of  fact  they  had  no 

comments  about  it  and  the  biggest  category  of  readers  was  the 
retrees. 

So  we  changed  the  publication,  retaining  the  name.  We  put 

some  color  into  it  We  designed  a  logo  using  the  letters  j  and  L 

h  became  the  "30'  mark  on  all  the  stories  And  to  kick  it  off.  to 
show  that  It  was  a  different  type  of  publication,  we  did  a  center- 

fold "jalmate  of  the  month  "  This  is  an  actual  steelworker  at  our 
Pittsburgh  \Norks. 

We  also  introduced,  at  the  same  time,  Jake  and  Looey  Jake 

and  Looey  are  a  couple  of  characters  we  developed,  obviously 

playing  on  the  name  j&L.  that  have  been  very  well  received. 

They  can  talk  to  a  wide  range  of  audiences.  In  the  next  issue,  we 

had  a  lady  "Jalnrate  of  the  month  "  We  did  get  some  reaction, 
positive  and  r^gative.  But  we  got  their  attention.  This  was  the 

revolution  part  of  our  communications  that  I  spoke  about  ear- 
lier We  continued  with  this  format — sons  centerfolds — for  a 

year  and  a  half  We  thought  we  had  a  pretty  good  publication, 
but  we  decided  to  conduct  a  survey 

In  1973.  83.6  percent  did  not  read  the  magazine;  in  1976. 

approximately  80  percent  said  they  did  read  it  More  impxjr- 
tant  Since  we  had  started  sending  the  publication  to  the  home, 

about  68  percent  of  the  sun/ey  respondents  said  their  wives 

and  their  children  were  reading  it 

Something  else  of  interest  too.  Somewhere  around  85 

percent  of  the  people  wrote  comments,  which  I  think  sfvDws  an 
involvement  with  the  publication  One  of  the  comments  was 

that  since  so  many  women  were  employed  at  J&L.  why  did  we 

still  use  that  chauvinist  title  Men  m  Steel  So  we  cf^anged  the 

name  to  jo/leom  Almanac  We  started  off  with  an  open  letter  to 

male  chauvinists,  which  told  them  why  we  had  decided  on  the 
new  name. 

So  there  is  the  evoluton — from  A^en  in  Steel  to  jafleain 
Mmanoc  A  further  evolution  brought  us  to  another  publication 

called  Updote  We  have  dropped  the  Vo/Teom  Almanac  If  it  was 

so  successful,  why' 
You  can  get  I  think,  a  general  idea  of  the  type  of  message 

that's  earned  This  message  is  changed  e^ery  day  It  runs  on  a 
twenty-four-hour  cycle,  but  ttie  message  can  be  replaced  any 

time  for  an  emergency  or  other  late-breakmg  corporate  news. 
At  our  Aliquippa  Works,  located  on  the  Ohio  fiver,  the 

people  were  recently  very  concerned  about  the  danger  of 

flooding.  So,  for  a  period  of  time,  we  ran  weather  forecasts  that 

were  updated  every  two  hours 

Employees'  families  also  call  m.  They,  of  course,  use  a 
seven-digit  number 

One-way  communication,  as  I'm  sure  you  know,  is  not  the 
best  way  to  proceed  So  we  have  what  we  call  an  idea  line  By 

dialing  another  four-digit  number,  an  employee  can  pick  up  a 
phone,  either  identify  himself  or  not  and  comment  about 

something  When  an  employee  has  a  complaint  it  is  typed  and 

routed  to  the  individual  who  can  best  handle  it  We  try  to  have 

the  complaint  answered  withm  forty-eight  hours. 

One-way  communication,  as  I'm  sure  you  know,  is 
not  the  best  way  to  proceed.  So  we  have  what  we 
call  an  idea  line. 

In  the  case  of  an  individual  complaint,  the  answer  is  di- 
rected to  that  individual  In  the  case  of  broad-based  questions, 

.  we  post  the  question  and  the  answer  on  the  bulletin  board. 
Earlier,  I  talked  about  the  major  piece  of  communications 

when  I  first  came  to  Jones  &  Laughlm,  a  publication  called  Men in  Steel 

One  of  the  things  we  found  m  our  surveys  is  that  the  publi- 
cations introduced  at  the  vanous  works  and  on  other  levels 

were  providing  people  with  the  mfoonation  that  they  desired 
from  the  local  level.  What  was  really  needed  was  a  factual 
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hard-hitting  management  piece  that  went  to  one  and  all,  and 
talked  in  terms  of  the  overall  corporation. 

So,  Update  became  the  publication  in  which  management 

people  talk  about  their  individual  areas  in  a  very  candid  and 

forthright  manner. 
We  started  a  series  of  publications  on  a  local  level.  We 

have  our  own  coal  mines,  and  for  them  we  have  Mine  bne. 

This  is  a  four-page  tabloid  that  talks  about  interests  in  the  coal 

mining  area  and  relates  them  to  the  corporation.  We  have  our 

own  ore  operations,  and  another  publication  does  the  same 

thing  for  this  segment  of  our  work  force.  Editorially,  we  try  to 

bring  the  corporation  and  the  local  level  together. 

We  started  works  newspapers.  Stee/mo/cers  is  for  the 

Pittsburgh  Works.  And  In  the  Works  is  produced  at  Cleveland. 

We  decided  to  drop  the  jo/Teom  Almanac  before  some  of 

our  sun/ey  work  was  completed.  We  hoped  our  decision  was 

going  to  pan  out.  Based  on  a  25  percent  return,  on  a  survey 

completed  March  1 6,  we  find  that  70  percent  of  the  work 

force  at  Cleveland  read  every  issue  of  In  the  Works. 

Again,  we  send  it  to  the  home,  and  two-thirds  of  the  re- 
sponders  said  it  was  normally  read  by  his  wife  and  children. 

Rating  In  the  Works  as  an  employee  source  of  news,  64 

percent  said  it's  an  extremely  important  and  valuable  source  of information  for  them. 

Believability:  78  percent  said  they  always  or  usually  believe 

the  material  presented  in  In  the  Works. 

We  encourage  not  only  our  employees,  but  their 
families  and  other  people,  to  get  to  know  us  a  little 
better.  So  we  provide  tours  of  our  steel 

operations. 

We  asked  in  our  survey  for  a  ranking  of  the  communica- 
tions that  our  employees  receive  at  the  Cleveland  Works,  in 

their  order  of  importance. 

The  Call  Une,  which  is  the  telephone  news  system,  is  ranked 
first.  In  the  Works  is  ranked  second.  Other  sources,  such  as 

supervisors,  are  ranked  third.  The  Cleveland  Plain  Dealer  is 
ranked  fourth.  Other  local  media,  such  as  radio  and  television, 

were  at  the  bottom  of  the  scale.  Those  results  run  pretty  con- 

sistent The  Pittsburgh  Works'  survey  tracks  almost  identically v^th  the  one  from  Cleveland. 

It's  interesting,  however,  from  our  standpoint,  how  well 

the  employees'  communications  rank  with  communications 
outside  the  company. 

Center  View  is  our  steel  service  center  publicaton.  (We 

have  ten  service  centers  around  the  country.)  Center  View  is 

very  well  read,  I  feel,  because  it  is  very  well  written,  and  very 

well  designed. 

We  encourage  not  only  our  employees,  but  their  families 

and  other  people,  to  get  to  know  us  a  little  b>etter.  So  we  pro- 
vide tours  of  our  steel  operations. 

We're  proud  of  what  we've  been  doing  from  an  environ- 
mental standpoint,  proud  of  our  work  force,  and  we  want 

people  in  the  community  to  know  that  we  are  a  reasonable 
and  responsible  company. 

We've  also  run  employee-related  community  relations 
ads. 

Q:  What  kinds  of  publications  do  you  run  those  in?  ■ 

Purser:  We  run  them  in  the  Cleveland  Indians  programs,  in 

Cleveland  Magazine,  and  occasionally  in  the  daily  newspapers. 

We  also  do  radio  commercials  as  a  take-off  on  these  subjects. 
We  use  Jake  and  Looey  in  some  of  our  community  ads. 

We  take  an  amusing  look  at  the  way  people  perceive  the  steel 

industry.  In  one  ad  we  show  our  soaking  pits  in  Pittsburgh.  Few 

people  really  know  what  soaking  pits  are  or  their  importance  in 

the  steelmaking  process.  So  we  tried  to  give  people  a  better 

understanding  of  some  of  our  problems  and  some  of  our  suc- 
cesses and  improvements. 

We  try  to  run  Jake  and  Looey  ads  in  a  simple  manner  and 

yet  get  home  our  point.  One  of  the  reasons  we  are  successful 

with  the  Jake  and  Looey  approach  is  that  the  artist,  Lee  Sokol,  is 

a  forty-two-year  veteran  of  J&L  working  at  our  Pittsburgh 
Works. 

We  also  do  various  brochures,  which  are  designed  both 

for  employees  and  the  general  public. 

We  did  a  series  of  calendars  for  a  sales  promotion  cam- 

paign, and  they  became  so  popular  that  we  ran  a  craftsman  ad. 

Our  employees  were  very  proud  of  the  fact  that  in  many  areas 

they  were  still  thought  of  as  craftsmen,  and  indeed  they  are. 

We  also  use  Jake  and  Looey  for  spot- radio.  This  happens 
to  be  in  conjunction  with  the  Pittsburgh  Steelers,  who  are  very 

popular  in  western  Pennsylvania,  where  we  have  about  1 8,000 

or  20,000  employees.  We  get  involved  in  such  things  as 

computer-commuter,  for  our  employees.  These  posters  (us- 

ing Jake  and  Looey)  encourage  our  employees  to  travel  by 
mass  transrL  We  post  these  in  the  plants,  and  on  buses  that 

carry  passengers  past  our  works. 
We  also  turn  out  a  variety  of  other  publications.  Steel,  Air 

and  Water  is  a  pretty  candid  report  on  what  has  been  done, 

what  we  are  doing,  and  what  is  expected  of  us  in  the  environ- 
mental area.  We  turn  this  out  for  a  variety  of  people,  but  a 

number  of  our  employees  request  this  publication.  I  feel  they 

are  proud  of  what  we  are  trying  todo  within  the  bounds  of  the 

capital  and  technology  available.  We  distribute  it  to  the  media 

and  to  governmental  people  and  offer  it  in  the  communities  in 
which  we  have  facilities. 

It's  wntten  in  lay  terms.  It  highlights  our  problems  and  some 
of  the  solutions,  and  then  just  some  of  the  problems  for  which, 
at  the  moment,  there  are  no  available  solutions. 

We  have  a  recruiting  brochure,  which  we  provide  to 

employees  on  request  and  use  as  our  general  corporate  re- 
cruiting piece. 

We  also  do  individual  works  brochures  for  the  general 

public.  We  distribute  these  as  the  employees  request  them. 

And  we  run  Jake  and  Looey  tours,  a  service  we  set  up, 

which  is  run  through  a  travel  agent. 

That  concludes  our  revolution-evolution.  If  you  have  any 

questions,  I'll  be  happy  to  field  them. 
Question  smd  Answer  Period 

Q:  How  many  monitors  do  you  have? 

Purser:  We  have  about  thirty-five  to  forty  playback  units,  lo-' 
cated  at  our  various  operations.  In  some  locals,  for  instana, 

where  we  have  both  a  sales  office  and  a  service  center,  they 
use  the  same  unit 

Q:  How  do  you  block  out  the  time  to  have  these  7,000  employees 
look  at  these  video  sets? 

Purser:  We  provide  a  schedule  as  a  guideline  for  showing 
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We  normally  videotape  on  Wednesday  morning.  Tom 

Graham  and  the  guest  arrive  at  eight-thirty  and  by  ten-thirty 

we're  done.  We  have  a  master  by  four  m  the  afternoon.  We 
review  that  at  the  studio,  and  overnight  they  start  making  the 

dubs.  They  are  in  the  mail  sometimes  Thursday  afternoon,  but 

normally  on  Friday,  ready  to  be  shown  the  following  Monday. 

Q:  Is  ihis  Strategy  Series  a  monthly  event? 

Purser:  No.  we  do  this  at  the  beginning  of  the  year,  m  January, 

and  then  every  quarter  thereafter. 

Q:  What  other  types  of  videotapes  have  you  done? 

Purser:  We've  done  special  tapes  on  error  reducton.  mixed 
steel,  on  product  liability,  and  so  on. 

Q:  What  are  you  doing  on  employee  benefits  communications? 

Purser:  We  have  used  videotape.  We  produce  letters,  and  of 

course  a  sizable  benefits  book,  which  is  updated  regularly,  on 

the  wide  range  of  employee  benefits  that  are  available.  We 

work  very  closely  with  the  personnel  department  in  trying  to 

meet  their  requirements. 

Q:  Any  benchmark  studies? 

Purser:  The  initial  surveys  served  as  the  benchmark.  We  have 

conduaed  several  communications  surveys  at  all  of  our  works. 

We  have  a  pretty  good  handle  on  where  we  stand,  and 
whether  the  communications  are  effective  and  whether  they 

have  the  credibility  that  one  hopes  for. 

Q:  Do  you  perhaps  get  that  out  of  readership  studies?  The  ques- 
tion IS.  are  you  having  any  effect  on  the  employees? 

Purser:  I  think  we're  producing  results,  insofar  as  the  percep- 
tion of  Jones  &  Laughlin  is  concerned,  both  internally  and 

externally. 

Q:  Do  you  get  good  cooperation  from  the  union  with  your  efforts? 

Purser:  By  and  large,  yes. 

Q:  Do  they  think  you're  trying  to  take  over  the  lines  or  interfere? 

Purser:  No.  We  don't  clash  v/ith  them,  in  providing  informa- 

tion They  never,  to  my  knowledge,  come  back  and  say,  that's  a 

lousy  editorial,  or  anything  like  that.  As  a  matter  of  fact  we've 
had  quite  the  opposite.  I  think,  on  a  company-wide  level,  we 
have  a  pretty  good  relationship  with  the  union. 

Q:  Do  you  report  to  the  c.e.o.f' 
Purser:  Yes.  I  do. 

Q:  This,  undoubtedly,  is  very  helpful 
Purser:  Indeed  it  is. 

Q:  7here  is  a  risk,  when  you  install  a  gripeline.  that  you'll  get  a 
backlash  because  of  those  percentages  of  complaints  that  you 

can't  respond  to.  From  your  experience  with  the  gnpeline  thus  far, 
IS  this  of  real  significance  to  you? 

Purser:  Some  are  valid  gnpes  and  some  are  not  That  runs 

through  human  nature,  so  it  doesn't  make  any  difference 

whether  you're  in  a  company  or  an  editor  of  Fortune  We  do 
go  out  of  our  way  to  provide  an  answer  to  an  individual  who 

has  a  gripe.  That  still  may  not  satisfy  him.  But  to  your  base 

question — have  we  had  a  lot  of  outlandish  gnpes — the  an- 
swer IS  no.  We  have  some  that  are  irritating;  for  instance,  the 

water  is  never  warm  in  the  washrooms,  the  cafeteria  food  is 

bad.  We  need  to  know  these  things  and  we  strive  to  correct 

the  complaints  where  we  can.  The  era  of  the  noncaring, 

public-be-damned  attitude — both  inside  and  out — that  once 

was  attributed  to  our  industry  certainly  isn't  reflected  at  J&L. 

Q:  How  many  people  and  dollars  do  you  have  committed  to  your 

employee  communications  effort  the  effort  that  you  describe,  in 

terms  of  employee  and  community  levels? 

Purser:  I  would  approximate  the  budget  at  between 

$400,000  and  $500,000.  Most  of  the  work  is  handled  by 

twelve  professionals. 

Q:  Does  that  include  your  local  level,  as  well? 
Purser  Yes.  it  does. 

Q:  Are  you  faced  with  zero-based  budgeting? 

Purser:  No,  not  per  se.  However,  at  budget  time  we  thor- 

oughly review  all  of  the  programs  in  force  That's  what  hap- 
pened to  the _/o/Teom  Almanac.  We  reviewed  that  situation  and 

the  need  it  filled  and  ended  up  saving  $50,000.  We  review 

every  program  and  start  from  scratch  to  see  how  much  money 
should  be  allocated  to  it  and  to  decide  if  that  program  is  still 
valid. 

Q:  In  figuring  the  cost  of  a  program — for  instance,  the  tele- 

phone program — do  you  figure  the  cost  for  the  time  of  the 
employee  on  the  telephone? 
Purser:  No. 

Q:  If  there  are  thousands  of  calls,  that's  significant 
Purser:  Well.  I  think  you  have  to  look  at  that  in  light  of  what 

you  gain  from  informing  your  employees.  You  may  not  be  able 

to  quantify  the  results,  but  I  firmly  believe  an  informed 

employee  is  a  better  employee. 

Q:  But  you  don't  figure  that  as  part  of  the  cost? 
Purser  No.  Nor  do  we  figure  in  the  cost  of  time  spent  v^atch- 
mg  the  videotape  programs. 

Q:  What  obstacles,  if  any,  did  you  meet  in  selling  this  idea,  this 

program,  to  the  works  managers  in  the  various  plants? 
Purser:  Well,  there  were  certain  obstacles  to  overcome, 

sure.  But  the  program's  proved  itself  to  be  a  workable  way  to communicate 

Q:  Can  I  change  the  subject  briefly  and  ask  our-distinguished  gent- 
lemen up  there  at  the  head  of  the  table,  who  have  been  sitting 

through  this  entire  half  day  of  discussions,  whether  they  have  had  a 

chance  to  read  Paul  Belknap's  article  here,  which  is  primarily 
aimed  at  commumcavons-how  to  go  about  it  and  so  on.  Have 

you  got  any  gems  that  you  could  give  us,  to  tell  us  how  to  get  into 

this  thing.' 
Voice:  I  think  it's  addressed  to  the  role  of  the  ceo.  I  think  we 

tend  to  use  our  own  terms  to  try  to  get  his  interest.  What  he's 

interested  in  is  running  his  corporation  well.  It's  put  into  the 
context  of  how  the  ceo.  relates  to  this  funrtion  and  manages  it 

as  the  chief  executive  officer.  It  would  simply  get  his  atten- 

tion— this  whole  business  of  trying  to  get  it  past  his  secretary 

and  all  of  that  is  kind  of  strange,  because  we're  really  telling  him 

how  to  better  manage  a  major  investment.  It's  big  money 
you're  talking  about.  I'm  not  sure  I  have  the  solution,  but  he  has 
a  personal  interest  in  getting  hold  of  this,  and  getting  attuned  to 

It  The  dollars  alone  are  not  as  important  to  the  corporation  as 
IS  the  basic  success. 

Voice:  The  importance  of  corporate  communications  has 

been  shown  by  the  particular  view  of  it  that  we  have  had  in  the 

last  half  hour  here,  the  corporation's  many  different  publics  out 

there,  and  the  corporation's  many  messages  by  which  you 
reach  those  people.  It  seems  to  me  that  what  everybody  is 

searching  for  is  how  to  help  the  c.e.o.  to  recognize  the  impor- 
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tance  of  communications,  in  all  we  publish,  and  make  him  will- 
ing to  have  the  right  kind  of  organization  to  fill  the  need.  I  doubt 

if  too  many  have  the  time  to  think  the  thing  through  carefully 

and  say,  here's  what  I  need.  Therefore,  both  the  needs  and  the 
solutions  must  come  from  people  who  are  better  versed  in 

that.  The  advertising  agencies  involved  have  a  great  contribu- 
tion to  make,  in  bringing  the  focus  on  that. 

Voice:  I  think  one  way  is  through  management  training.  I 

looked  at  the  curricula  of  the  advanced  management  pro- 

grams in  the  universities,  and  the  subject  of  corporate  adver- 
tising never  was  on  the  agenda. 

If  this  group  wants  to  find  out  where  it  should  start,  it 

should  start  with  the  business  school,  the  MBA  program,  and 

go  to  the  advanced  management  program.  Executives  rise  to 

the  top  through  finance,  production,  marketing.  Some  that  we 

run  across  are  a  bit  timid,  because  they  are  so  good  at  finance 

that  they  feel  very  insecure  in  other  fields.  A  great  contribu- 

tion by  industry  would  be  to  sponsor  certain  kinds  of  scholar- 

ships or  chairs  in  the  graduate  business  schools  on  the  man- 
agement of  corporate  communications.  This  is  lacking.  If  we 

don't  get  them  when  they  start,  it's  too  late  when  they  get  to 
the  top. 

Voice:  There's  one  thing  that  bothers  me.  I  heard  a  figure  this 
morning  of  I  think,  one  billion  dollars  spent  on  corporate  ad- 

vertising, and  I  think  ...  we  have  to  face  the  question,  are  we 

doing  our  job? 

Voice:  Where  is  the  audience  that  says  we  are  doing  our  job? 

Do  you  mean  that  the  situation  would  be  terribly  worse  if  we 

didn't  have  any  dollars  in  this  field? 

Voice:  I  would  suggest  it  would  be,  yes.  I  think  there  are  terri- 

ble wastes  and  inefficiencies  in  this  whole  field.  I  guess  that's 

why  we're  all  down  here,  trying  to  study  it.  There's  a  lot  of 
garbage  in  corporate  communications.  But  I  think  if  that 

money  was  not  being  spent,  and  if  many  good  efforts  were 

not  out  there,  we'd  probably  have  more  of  a  disastrous  kind 

of  picture  than  we're  looking  at.  This  countr/  is  still  alive  and 
kicking  very  well. 

I  do  think  that  there's  no  way  to  measure  that,  because 
we  don't  know  what  the  condition  would  be  if  we  hadn't 

done  that.  It's  not  just  corporate  advertising.  I'm  talking  about 
the  involvement  and  the  visibility  of  the  corporation.  I  think 

there  are  many  things  that  work. 

I  think,  despite  the  fact  that  we're  all  kind  of  angry  at  the 
press,  from  time  to  time,  the  press  has  done  one  hell  of  a  job 

in  this  country,  in  surfacing  many  corporate  misdemeanors.  I 
think  the  handling  of  that  in  a  free  society  is  really  going  across, all  the  way 
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Exhibit  54:  "Corporate  Advertising— Its  New  Look" 

CORPORATE 

ADVERTISING: 

ITS  NEW  LOOK 
Is  strictly  professional  and  painfully 

truthful,  as  it  fights  in  all  media 

jor  the  attention  of  many  publics 

BY    AUDREY   ALIEN 

M 
ORE  CORPORATE  advertising,  more  nr^. 

fcssionally  planned  and  executed,  Carrie 

by  all  kinds  of  media,  with  the  emphatk 

on   social   awareness.     That's   the 

trend 

for  the  coming  year,  say  admen. 

What  used  to  be  described  as  institutional  or  "our 

founder"  advertising,  and  evolved  into  corporate  or 
image  advertising,  is  changing  into  what  Herb  Zejr 

ner,  Needham,  Harper  &  Steers  corporate  director 

of  marketing  services,  likes  to  term  genera]  purpose 

advertising.  The  New  York  ad  agency  executive 

observes  that  corporate  advertising  based  on  the 

company — '"This  is  what  our  company  is  doing"^ 
is  changing  direction  to  advertising  based  on  the 

citizen — ^"TTiis  is  why  we're  doing  these  good  thina 

for  you." 
Tliis  social  awareness  theme  won't  be  limited  to 

ecology  and  a  few  other  prominent  subjects,  he  feck, 
but  will  cover  a  broad  gamut  of  social  issues.  It  will 

present  the  corporation  as  a  force  for  good,  a  forct 

in  the  community  where  the  corporation  is  housed, 
in  the  financial  community,  and  among  consumerj 

generally. 

•  Growing  Trend — "One  of  the  trends  we  noted  i 

couple  of  years  ago — and  boy,  it's  accelerating  no*- 
— is  that  general  purpose  advertising,  the  voice  d 
the  corporation  itself,  is  most  often  being  handled 

by  the  very  best  talents  in  the  business,"  Zcllner 
f)oints  out.  "Understanding  the  purpose  of  that  kind 
of  advertising,  understanding  the  nuances,  being  able 

to  explain  sensitively  what  needs  to  be  said  to  the 

public,  is  almost  more  compelling  than  an  out-and* 

out  merchandising  sales  job.  It's  a  much  more  so- 
phisticated communications  challenge.  In  the  past 

a  lot  of  it  was  small  budget,  handled  in-house,  or  by 

a  secondary  ad  agency,  but  today  it's  conceptualized 
and  worked  on  by  some  of  the  best  creative  brains 

in  the  business.  Competition  is  fantastic.  Just  look 

at  the  various  campaigns — some  of  them  are  abso- 

lutely stunning!"  Not  that  there  weren't  some  stun- 
ning corporate  ads  10  and  15  years  ago,  he  admili. 

and  aren't  there  some  horrible  ones  today,  but  for  the  . 

inost  part  corporate  advertising  is  gaining  more 

prominence  at  major  corporations,  and  being  prt^  : 

duced  by  professionals.  * 

The   planning   of  the   social   awareness-social  in- 
volvement ad  calls  for  an  "exquisite  sense  of  what  tf  ̂ 

right,"  Zeltner  cautions.  It  presents  the  corporation  , 
as  a  hero,  a  responsible  citizen,  a  force  for  go^  . 

presenting  information  on  the  work  the  company  tf 

doing  in  community  relations,  assisting  the  less  M' 
tunate,     minimizing    pollution,     controlling    drugs* 

ameliorating  poverty."  This  kind  of  advertising  mu*' 
ring  true,"  Zeltner  adds,  "it  cannot  be  blatanUyj5|[; 
AtDREY   Alle>i  is   editor  und  puhlisher  of 

Media  Business,  Neu    York  City. 
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^n' 

^.jng.  It's  not  an  easy  kind  of  ad- 

l^rtising  to  do  'properly— and  if 

\(\c  poorly,  it  can  really  backfire." paring   the   next   year   the   good 
tjlic  service  and  general  purpose 

^j  campaigns  are  going  to  be  timely 
J  very  important  for  corporations, 

fliorc  worthwhile  than  they  ever  have 

k(,-cn,  he  believes,  "but  the  mediocre 
J  poor  ones  will  do  a  disservice  to 

ij,cir  sponsors,  and  a  disservice  to 
.}^  whole  business  of  communicating 

iJcas." 

,  tsothing  But  The  Truth — General 

purpose  advertising,  Zeltner  advises, 

must  strive  to  be  "almost  painfully 
honest  and  direct  in  its  approach, 
,iith  no  latitude  for  a  shaded  truth, 

no  room  whatsoever  for  a  pious  pro- 

nouncement that  can't  play  out.  It 
niust  accurately  reflect  the  psyche  of 

the  senior  management  of  the  corpo- 

ration, not  someone's  dream  of  an 
ideal  world.  The  corporation  must 
be  presented  honesdy,  forthrightly, 
and  maybe  with  some  of  its  worts 

.<;howing.  Any  ad  less  candid  may 
well  fall  afoul  of  the  law,  and  will 

certainly  lose  its  value  and  be  worse 

than  useless,  because  today  a  corpo- 

ration's publics  are  sophisticated  and 

knowledgeable." 
Examples  of  the  kind  of  ads  Zelt- 
ner applauds  are  those  sponsored  by 

Allantic-Richfield,  International  Tel- 
ephone &  Telegraph,  and  Xerox  (all 

Ncedham,  Harper  &  Steers  clients, 

coincidentally),  but  he  "throws  a 

bone  to  the  competition"  with  the 
remark  that  "Humble  Oil  isn't  doing 
badly  with  its  ads,  and  that  Ford's 

'We  Listen'  campaign  (Grey  Adver- 
tising) is  extremely  well  received." 

Zeltner,  who  got  his  basic  train- 
ing with  Procter  &  Gamble  and  later 

hccame  media  director  of  Lennen  & 

Newell,  points  out  that  media  usage 
for  general  purpose  campaigns  is 
changing,  because  advertisers  are 

learning  that  they  can  use  any  media 

form  if  it's  a  proper  stage  for  their 
message.  So  these  ads  are  being  car- 

ried in  the  traditional  print  media, 

''ut  also  in  major  newspapers  ("Look 
at  the  New  York  Tiwes  or  the  Wash- 

ington Post  any  morning"),  and  very 
"nportantly  in  major  television 

events.  Some  of  the  better  campaigns 
Jiave  been  particularly  well  done  in 

a  match  of  television  and  print,"  he 
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notes,  "and  I've  heard  some  on 
radio,  where  it  comes  across  very 
impressively  with  the  great  power  of 
that  medium  to  work  in  imagery. 

And  I've  seen  some  great  examples 

in  outdoor." 

SOME  OF  BEST,  WORST 

•   The    Corporate    Ad:    Tool,    Not 

Toy — Needham,    Harper     &    Steers 

Chairman  Paul  Harper  contends  that 

while  some  of  today's  best  advertis- 
ing is  corporate  advertising,  so  is 

some  of  the  worst,  and  some  of  it  is 

"sheer  nonsense."  Corporate  adver- 

tising's purpose  is  something  other 
than  immediate  sales  of  a  specific 

product  or  service,  and  its  effect  is 
not  measurable  by  warehouse  audit, 

Nielsen  Report,  or  sales  analysis. 
But  it  must  have  some  purpose.  This 

purpose,  he  says,  must  be  to  produce 
some  form  of  discernible  action  or 

Image  ad  points  to  firm's  concern  and  capability  for  the  future. 
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change  in  some  segment  of  the 

public.  Corporate  advertising  that 

doesn't  produce  measurable  action  or 

change,  warns  Harper,  }%' waste. 
An  ex-Marine  captain  and  a 

58-hour-a-week  worker,  Harper,  by 

example,  has  inspired  fellow  workers 
to  eschew  wasted  time,  and  seems  to 

be  attempting  to  inspire  admakers  to 

stamp  out  waste  in  corporate  cam- 

paigns. His  deep  interest  goes  be- 
yond the  knowledge  that  corporate 

advertising — top  management  talk- 

ing with  the  public — is  not  only  a 
powerful  way  to  stimulate  action  to 

*i>cncfit  the  company,  but  also  heljK 

business  to  remain  "a  fully  accepted 
member  of  an  increasingly  deperson- 

alized and  complex  society." 
In  a  talk  (which  was  read  into  the 

Congressional  Record),  he  dubbed 

the  businessman  "The  Invisible 
Man,  the  key  man  in  our  society,  the 
man  who  takes  more  risks,  works 

longer  hours  under  greater  pressure 

than  any  other — and  who  gets  less 

public  credit  for  it." •  Mr.  Important  to  Mr.  Unknown — 

"Long  age  he  used  to  be  the  man  in 
the  big  house  on  the  hill.  His  ideo- 

syncrasies  were  known  and  dis- 
cussed.    He    was    either    loved    or 

-but   at  least  be   was 

nized — as 

Harper    points    out,   "he 

Xerox  brings  back 
Civilisation. 

hated-     ^ indi\idual.    TodT*  '- 

only  to  his  peers.  No  onf^  4 knows  who  he  is,  where  he  lives.  S 

what  he  stands  for  as  an  individu?  '' TTie      communications     media 
crowded  with  statesmen 

ent 

Politicia 

Example  of  an  ad  describing  a  company's  contribution  to  cultural  fulfill- 
ment. Sponsorship  of  such  programs  is  becoming  increasingly  popular. 

ertainers,  and  ordinary  ciii;^ 
airing  their  gripes,  but  somehovL  the businessman,  the  man  who  rcjB, 
makes  things  go  around,  has  |otw 
left  out.  His  critics  art  part  of  iV 
communications  environment,  but  he 

is  not." 

Harper  noted  that  there  are  i«^ 
avenues  leading  to  visibility  ihai  tl« 
businessman  can  take.  One  is  to  Jcjd 
attacks  personally  on  a  wide  varictv 
of  social  problems.  He  conceded  thai 

for  years  businessmen  have  lent  thcif 
names,  time,  and  money  to  worth* 

causes,  and  sometimes  been  pcrsoo- 

ally  involved,  but  insisted  "busincsj 
has  to  be  represented  personally, 
first  hand,  and  all  the  time,  by  its 

own  leaders."  The  other  route  h 
media,  through  corporate  advertis- 

ing. 

For  several  years  the  Xerox  Com- 

pany and  its  officers  have  boldly 
identified  themselves,  via  telc\ision. 

with  leading  social  issues  and  ad- 
vanced art  forms.  Harper  notes,  and 

adds  that  Standard  Oil  of  New  Jer- 

sey has  done  the  same.  But  he 

stresses  the  growing  need  on  a  broad 
front  for  personalization  of  issues  by 

businessmen  on  the  popular  media. 

"I'm  not  talking  about  defensive 
statemerxs  on  the  contributions  of 

business  to  the  common  good,"  he 
makes  clear,  "I  don't  think  these 
kinds  of  communications  work.  They 

are  necessarJy  too  abstract.  Im  talk- 
ing about  bold  and  visible  deeds  and 

acts  of  espousal,  sponsorship,  advo- 

cacy, that  cleariy  identify  the  busi- 
nessman as  a  living,  breathing,  think- 

ing, and  fighting  individual — rather 
than  as  a  part  of  a  gray,  impersonal 

monolith." 
•  Communications  Gap — Admitting 

that  managers'  first  obligation  is  w 

manage  their  businesses  he  cautions, 

"If  we  seek  to  improve  the  environ- 
ment in  which  we  do  business,  *"e  ̂ 

all  better  recognize  the  gap  that  ha* 
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Image  ad  that  tells  public  how  conglomerate  company  has  changed. 

Myeirs&  Liggett  ? 

Liggett  &  Myers 

PUBLIC    RELATIONS   JOL
'RNA'- 



535 

.  .^  created  perhaps  10  per  cent  by 

.  ̂ vcs,  but  90  per  cent  by  the  grad- 
^  ,jcperscraaliz3tk>n  of  relaiions  bc- 
.^^^vn  business  and  the  comrrwn 

'  n.  NVben  >©"  ha\e  a  communica- 
iW>ns  problem,  the  only  solution  is  to 
vniniunjcate  in  the  niost  meaningful 

^2\  )OU  c^"-  1°  American  society 
uJay.  this  means  that  businessmen 

mu<^t  speak  loudly,  clearly,  and  sim- 

p]v  Bui  above  all,  they  must  speak. 

•Corporate  managements  have  be- 

come increasingly  aware  that  busi- 
ness improves  as  the  welfare  of  soci- 

(xy  ai>d  Che  attitudes  of  the  public 

improve.  This  awareness  has  been 
,nu-nsified  by  the  crowing  presence 
cJ  Eovemment,  which  John  Kenneth 
GJbraith  notes  is  fast  becoming  a 

partner     of     business.     Involvement 
•  iih  the  human  needs  of  society  has 

added  a  new  dimension  to  corporate 

advertising,"  Harper  points  out.  "ar>d 
is  certainly  a  factor  in  its  rapid 

provMh." It  is  i>ot  enough  for  the  \^'eycr- 
hjcuser  Lumber  Company  to  be  en- 
faced  in  conservation,  he  stresses,  it 
must  keep  the  public  av^are  of  its 

engagement  It  isn't  enough  for  U.S. 
Siccl  and  Jersey  S;ar>dard  to  let  a 

hjndful  of  purchasing  agents  kix)w 

that  they  have  some  of  the  answers 

to  the  pervasive  problem  of  water 

jx^llution.  They  must,  as  they  are. 
gently  nudge  govemnr>ent  and  the 

business  community  to  spend  money 
\o  correct  pollution  problems. 

.Another  contribution  to  the 

grovk-th  of  corporate  advertising  is  the 
cn>crgcnce  of  great  numbers  of  small 
investors,  and  the  need  to  maintain 
communications  N*ith  them,  as  well 

as  the  development  of  intricate  and 
viried  methods  of  distribution,  the 
need  to  maintain  relations  at  each 

level  of  marketing,  and  the  shortage 
of  talent  and  the  need  to  recniit  it. 

Both  the  budget  and  the  principles  of 
communication  demand  that  each 

objective  be  given  appropriate 

weight  Harper  points  to  the  haphaz- 
ard jumbling  of  objectives  as  a  major 

v^urce  of  waste. 

•  Brucf  (Tell  It  Like  It  Is)  Fried- 

tich — Noting  the  demise  of  the  self- 

vrving  "our  founder"  advertising 
*ith  the  .Army-Naw  E  after  World 

^'ar  II,  Bruce  Friedlich.  outspoken 

IF  THE  ANSWER  TO  THESE  QUESTIONS  IS  YES- 
CORPORATE  ADVERTISING  IS  A  MUST 

A  company's  size  isn't  the  determining  factor  in  whether 
a  company  should  utilize  corporate  ads,  according  to  Paul 
Harper,  chairman  of  Needham,  Harper  &  Steers. 

"If  a  company  can  answer  these  four  questions  affirmatively, 
then  it  should  schedule  a  corporate  advertising  campaign  no 
matter  how  big  or  small  it  is  (as  long  as  it  can  afford  an  ad 

budget,  of  course),"  Harper  advises. 
1)  WTiat  change  or  action  do  we  want  to  bring  about — and 
where? 

2)  How  much  money  is  this  change  or  action  worth  to  this 
company? 

3)  Can  the  desired  change  or  action  really  be  accomplished  by 

advertising — or   would  the  company  be   kidding   itself? 

4)  A.-vSuming  that  advertising  is  appropriate  to  the  problem, 
what  is  the  cost-benefit  relaticn.«hip  between  a  certain  number 
of  dollars  spent  on  advertising  and  the  same  number  of  dollars 
spent  on  other  means  of  persuasion,  such  as  public  relations, 

industry-wide  activities.  .«sales  promotion,  lobbying,  and  so  forth? 

He  cautions  that  questions  2,  3  and  4  can't  be  answered  rela- 
vantly  unless  question  1  is  answered  candidly.  \Miat  attitijde 

do  we  want  to  produce  in  whose  mind?  \S'hat  action  do  we  want 
to  produce  in  what  segment  of  the  public?  And  if  the  first  two 

questions  were  answered  candidly,  he  speculates,  "a  quarter  of 

current  corporate  advertising  wouldn't  be  running  at  all." 

PLAYING  GAMES  AT 
NEEDHAM,   HARPER   &  STEERS 

To  try  to  determine  why  sonr>e  large  corporations'  names  are 
household  words,  and  others  completely  unknown,  Herb  Zeltner, 

NH4S  corporate  director  of  marketing  services,  played  an  in- 

house  game  surveying  the  agency's  workers  on  which  names 
they  knew  best. 

He  found  that  the  company  names  that  everyone  was  familiar 

with  either:  1)  have  been  around  since  the  Ark;  2)  have  a  con- 

sumer line  bearing  the  company  name,  or  3)  have  been  par- 
ticularly imaginative  and  effective  in  their  corporate  communi- 

cations. 

There's  nothing  a  comj)any  can  do  on  the  first  count  if  it 
doesn't  already  have  that  sewn  up.  It  can  start  the  second,  but 
the  desired  effect  will  take  awhile.  But  the  third  is  there  waiting 

to  be  put  into  action.  "Corporate  advertising  is  much  more  diffi- 

cult than  product  advertising,"  Zeltner  finds,  "since  it  deals  with 
working  on  attitudes  and  underlying  predispositions.  Eventually 

it  has  to  pay  off  with  some  action  that's  favorable  to  the  com- 
pany's finances.  Otherwise  the  advertiser  is  simply  a  Medici, 

providing  worthwhile  entertainment  for  the  ma?y;es." 
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vj.iiriii 

in  of  Fricdlich,  Fcaron,  & 

-  |,„icicr,  New  York,  submits  there 
^  ,.|jll  •some  pretty  bad  corporate 

^\  criisinS  around  today,  and  all 
have  to  do  to  find  some  is  to 

T-tk  through  Fortune  or  Business 

\i-rck.  The  chest-beating  ads  get 
.pr  poor  readership,  he  points  out, 

liilc  those  more  pertinent  to  the 

-  ider  are  "getting  a  hcllcva  lot  bet- 

n-r  reach." Corporate  advertising  is  growing 

p,  Hricdlich  notes,  and  corporations 
■irc  trying  to  reassess  their  role  in 

areas  of  social  concern.  Read  the  an- 
nual meeting  reports  of  various  cor- 

ni>ralions,  he  says,  and  you'll  find 
ihal  most  stockowners'  questions  have 
10  do  with  the  corporation's  role 
in  .social  matters.  But  in  research- 
jni;  the  security  analyst  community 
fur  its  new  client  Indian  Head  Inc., 

ihc  agency  found  that  analysts 

•Jon't  give  a  damn"  about  how  a 
company  performs  its  social  respon- 

sibilities, all  they  want  to  know  is 

"How  many  dollars  per  share  this 

year?"  But  most  corporations  can't 
sit  silent,  they  need  to  talk  about 

what  they're  doing,  he  believes,  be- 
cause the  company  behind  the  pro- 

ilucl  and  what  it's  doing  is  important 
in  selling  the  product,  especially  to 

llic  young,  who  care  more  about  how 

a  company  dispatches  its  social  re- 
sponsibilities than  about  how  good  its 

products  are  when  they're  deciding 
whether  to  buy  the  product,  work  for 

the  company,  or  invest  in  it. 
So  the  trend  is  toward  social 

awareness,  Friediich  agrees,  but  the 

best  corporate  advertising  will  swing 

away  from  w'de  angle  blue  sky,  and 
get  to  specifics  about  just  what  the 

company  is  doing.  Talk  about  the 

company's  products,  policies,  and  ac- 
complishments, he  advises,  attend 

more  to  business  and  the  more  prac- 
tical substantial  things.  Friediich,  ad- 

mitting it's  difficult  for  a  company  to 
decide  what  posture  to  take,  consid- 

ers one  company's  campaign  that  in- 
cites consumers  to  step  up  and  give 

their  opinions  about  all  kinds  of 

'hings,  to  be  "warm  puppy  shit." 
(We  warned  you  he's  outspoken.) 
This  large  national  corporation  and 

its  agency,  may  think  it's  great  ad- 
(Conlinued  on  page  68) 

A  company's  concern  with  communication  (above),  and  an  announcement 
of  a  service  firm's  determination  to  develop  a  "zero  defects"  attitude 
(below). 

3 

There's  a  way  to  fulfill  this  American  Dream. 

«.,.rn,i... 

i-i.",.!,"hV",'p 

■•---- '';""'"'"■■"»"•■"«            1 
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CORPORATE   ADVERTISING:    ITS    NEW    LOOK 

{conlinued  from  page  13) 

vcrtising,  he  says,  and  believe  that 
it  mnkes  people  like  the  company 

because  it's  offering  ihcm  a  soapbox, 
but  he  thinks  corporate  advertising 

"has  got  to  grow  up  and  be  more 
specific,  and  talk  about  why  the 
company  is  a  good  one  to  buy  from, 

work  for,  or  invest  in." 
FF/S's  corporate  advertising  (30 

per  cent  of  ils  billings)  accounts  in- 
clude Liggett  &  Myers  and  Indian 

Head,  and  the  agency  considers 
some  of  the  work  it  does  for  Morgan 

Guaranty  Trust,  Piper  Aircraft  Cor- 
poration, and  Pleasant  Valley  Wine 

Company  as  corporate. 
Burt  Zelncr,  FF/S  vice  president, 

notes  that  just  as  his  agency  works  at 

being  a  lolal  comniunications  com- 
pany, involved  in  marketing,  public 

relations,  graphics,  as  well  as  adver- 
tising, today  the  top  PR  man  at  a 

large  corporation  is  a  new  breed,  a 
communications  guy  who  knows  a 

little  of  everything — costs,  graphics, 

advertising,  media.  "Today's  public 
relations  man  is  way  beyond  the 

old  ncwspapcrman-turned-PR  man 
whose  only  responsibility  is  to  sit 
down  and  knock  out  a  couple  of 
press  releases,  and  then  try  to  get 

some  stories  placed"  he  says.  "It's 
shaping  up  to  people  like  Paul  Miller 
of  Indian  Head,  bright  guys  who  can 

take  a  multi-division  company  and 
pull  it  together  to  let  both  the  con- 

sumers and  the  business  world  know 

of  the  company's  social  involve- 

ment." 
COMMUNICATIONS  TRIAD 

Confirming  this  evolving  of  the 
conmiunications  director  is  H.  Wal- 

ton Cloke,  vice  president-public 
relations  and  advertising  for  North 

American  Rockwell  Corporation, 
Pittsburgh,  whose  name  regularly 
crops  up  whenever  good  corporate 
advertising  is  discussed.  Qoke  tells 

PR]  that  corporate  advertising,  pub- 
lic relations,  and  corporate  identity 

are  "a  communications  triad  com- 
parable to  Tinkers  to  Evers  to 

Chance.  Unbeatable  in  combination, 

a  total  communications  approach, 

but  a  wheel-spinning  exercise  when 

used  independently  of  each  other." 

The  rapid  growth  of  corporate  ad- 

vertising has  brought  top  manage- 
ment closer  to  the  media-buying  pic- 

ture than  ever  before.  Presidents  and 

chairmen  are  likely  to  confer  about, 

or  at  least  approve  the  media  choice 
■  of  their  communications  director  or 

public  relations  executive  and  agen- 

cy when  corporate  advertising  is  con- 

cerned, where  they  leave  product  ad- 
vertising media  selection  to  their 

marketing  people.  They  are  so  con- 
cerned, as  one  agency  man  says,  be- 

cause "It's  top  management's  pro- 

duct." 

ELEVEN    NO-NOS 

The  chairman  of  another  New 

York  ad  agency  has  dubbed  the 

third  stage  o."  corporate  advertising, 
"societal,"  rather  than  general  pur- 

pose, as  Zellner  terms  it.  Summing 

up  "sins  in  societal  ads,"  Richard 
I.cssler  of  Grey  Advertising,  finds  1 1 
such  no-nos: 

•  An  excessive  concern  \iith  fair- 

ness— What  is  vital  isn't  whether 
consumerist  complaints  and  govern- 

mental regulation  is  fair  or  not,  but 

how  to  react  productively.  Business- 
men are  justified  and  even  duty- 

bound  to  fight  unrealistic  pressures, 

he  says,  "No  one  expects  business  to 

lie  down  and  murmur,  'Rape  me.'  " 
•  Failure  to  recognize  the  persuasive 

power  of  frank  admission  that  neces- 
sity is  a  motive  for  business  behavi- 

or— ^"Take  profits,"  he  says.  "At- 
tempts to  hide  the  fact  that  corporate 

actions  are  stimulated  by  the  profit 

motive  are  self-defeating."  The  suc- 
cessful Ford  "Listen  Better"  corpo- 

rate campaign,  completely  frank 
about  the  profit  motive,  points  out, 

"We  make  money  because  we  listen 

to  you." 
•  The  tendency  to  indulge  in  tech- 

nocratic terminology  when  talking 

about  corporate  achievements — 
Oear  communication  is  vital;  tech- 

nological gobbledygook  is  out.  Tech- 
nical or  laboratory  jargon  turns  con- 

sumers off,  increase  the  gulf  between 
the  public  and  the  company,  and 

colors  it  as  technically-oriented,  im- 
personal, and  unfeeling. 

•  Not  being  serious  about  serious  is. 

sues. — Emotionally-charged  problems 

generally  cannot  be  trusted  frivolous- 

ly or  dealt  with  in  flip  tones. 
•  Inappropriate  use  of  history. — j^ 
recent  ad  by  a  steel  company,  head- 

lined: "This  fellow  used  to  foul  up 
Lake  Erie,"  started  by  blaming 
Erie's  pollution  on  local  farmers. 
Only  halfway  through  it  is  any  guili 

assumed  by  the  industry— and  then 
very  incidentally.  This  approach 

widens  rather  than  closes  business' credibility  gap. 

•  Careless  i-eneralization  from  inad- 

equate specifics. — Nothing  convinces 
like  the  facts,  or  bolsters  statements 

better  than  concrete  evidence. 
•  Non-admission  of  error.  Compan- 

ies needn't  be  more  afraid  than  peo- 
ple to  admit  past  failures  as  they  try 

to  improve.  Honest  admission  of  cor- 

porate imperfection  establishes  thai 

peer-to-peer  tone  that  characterizes 

any  successful  dialogue. 
•  Non-recognizance  of  reasonable 

credit  for  effort — Given  the  facts, 

people  are  willing  to  give  the  benefit 
of  the  doubt  to  companies  that  are 

trying.  A  dramatic  example  is  the 
anti-drug  abuse  campaign  Grey  did 

for  The  National  Institute  of  Mental 
Health,  aimed  against  heroin  use  by 

blacks.  The  posters,  equating  "main- lining" with  slavery,  were  being 

ripped  off  buses  in  Washington, 

D.C.,  although  they  had  tested  well 

with  black  groups,  including  militant 

street  groups.  Uniformed  Black  Pan- 

thers calling  on  the  Institute,  ad- 

mitted to  ripping  down  the  posters. 

Why?  "Because  they  weren't 

reaching  the  people.  We've  been 

putting  them  in  the  men's  rooms  and 

candy  stores,  where  they'll  do  some 

good."  they  said.  "Now  we  need 

some  more." •  The  urge  for  self-justification— 

The  old  "You  hit  me.  Why?'  
'"Be- 

cause you  yelled  at  me"  syndrome. 

Like  an  ad  scries  by  a  machine  tool 

company  that  told  the  public:  "Of 
course  America  isn't  perfect,  but  nei- 

ther is  Cuba,  nor  any  Socialist  or 

Communist  country."  Such  self- 

conscious  defcnsiveness  is  counter- 

productive. 
•  The  "stretching"  of  accompln^' 
nient — the    cure    that    can    kill — A 
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lumber  company  ad  in  Time  stated: 
"It  cost  us  a  bundle  but  the  Clear- 

water River  still  runs  clear."  Great 
copy,  and  great  picture.  But  The 
Wall  Street  Journal  noted  that  the 

photograph  of  the  river  had  been 
taken  more  than  50  miles  upstream 

from  the  plant,  and  that  critics  of  the 

company  "suggest  that  perhaps  one 
reason  the  picture  was  taken  up- 
.;tream  is  that  downstream  the  Clear- 

wafer  isn't  so  clear.  Fishermen  say 
the  foam  and  the  smell,  both  pro- 

ducts of  the  Potlatch  plan!,  are 
sometimes  evident  60  miles  down- 

stream." 
"  Ignoring  the  nuilnality  of  i  iterest 
between  the  company  and  the  puh- 

lic — There's  tremendous  potential 

in  showing  consumers  how  business' 
self-interest  and  their  benefit  go 
hand-in-hand.  A  good  example  is  the 
phone  company.  By  making  less 

money  on  the  long-distance  calls 
through  promoting  the  economics  of 
direct  dialing,  the  company  speeds 

automation  and  helps  solve  its  labor 

problem. 
•  Medio  Sellers  on  Corporate  Ad- 

vertising— In  1963  Time  began  a 

continuing  research  project  on  cor- 
porate advertising,  conducted  by 

Thomas  E.  Ryan  Inc.,  concerned 

with  the  effect  of  corporate  advertis- 
ing on  high  income  managers  and 

professionals,  and  financial  special- 
ists in  1 3  metropolitan  areas.  Several 

thousand  of  these  businessmen  have 

been  interviewed,  reporting  their  at- 
titudes and  opinions  about  several 

dozen  leading  U.S.  corporations,  and 
these  attitudes  have  been  cross- 

tabulated  with  the  interviewees' 
readership  of  the  corporate  ads  of 

these  corporations.  This  year's  pro- 
ject is  a  survey  of  16  companies, 

being  published  this  month.  For  the 

first  time  it  includes  data  on  corpo- 
rate advertising  placed  in  television, 

versus  print. 

•  Special  Invitation  to  You — A 
presentation  of  this  continuing  study 

is  part  of  Time's  communications 
workshop,  initiated  six  years  ago. 
Tnere  have  been  some  400  work- 

shop meetings  with  executives  of 
various  corporations.  Bob  Fuiks, 

Time  divisional  sales  manager,  esti- 

mates. Time  scrupulously  avoids  put- 

For  The  Corporate  Advertiser's  Library 
■  MEASURING  STRATEGIC  ADVERTISING  EFFECTIVE- 

NESS— Re.siilts  of  an  exten.^ive  six-year  sUidy  (Thomas  E. 

Ryan  Inc.)  measuring  the  relation.ship  be'v.een  strategic  ad- 
vertising  and   the   reaction   of   management   groups. 

■  CHANGE  IN  THE  '70s— A  comi)endium  of  facts  compiled 
b.v  Ziine  on  the  changes  exi)ected  in  the  next  decade  in  such 

••■•eas  as  education,  population,  business,  industry,  and  finance. 

■  THE  SILENT  ROOTS— A  look  at  the  broad  case— and  deep 
roots — of  the  money  market  a  modern  corporation  mu.st  in- 

fluence today. 

■  WHY  ADVERTISE?— An  outline  of  the  important  consid- 

erations behind  a  corporation's  decision  to  invest  in  advertising. 

■  CASE  HISTORIES — Renorts  on  how  cornorations  such  as 

Monsanto,  Armour,  Bethlehem  Steel,  Geneial  Telephone  &  Elec- 
tronics, Connecticut  General,  and  Continental  Can  have  u.sed 

strategic  and  corporate  camnaigns  creatively  to  reinforce  their 

corporate  entities,  describe  their  products  and  technologies,  in- 
form the  public  of  their  policies  and  practices,  and  emphasize 

their  capabilities. 

■  STRATEGIC  ADVERTISING,  INTERNATIONAL  STRA- 
TEGIC ADVERTISING  —  Two  portfolios  illu.strating  actual 

campaigns. 

TIME'S  COMMUNICATION  WORKSHOP  —  Workshop  tech- 
niques, subjects  covered,  what  corporations-agencies  have  at- 

tended. 

SEND  FOR  FREE  FROM:  Bob  Fuiks,  Time,  Time  &  Life  Bldg., 
Rockefeller  Center,  New  York  10020. 

■  MIXING  BUSINESS  WITH  TELEVISION— R.  H.  Bruskin 

study  of  the  reading  and  viewing  habits  of  management  per- 
sonnel. 

■  THE  LANGUAGE  OF  TELEVISION— Dictionary  of  terms 
frequently  used  in  the  television  industry. 

SEND  FOR  FREE  FROM:  Bill  Firman,  ABC  Television  Net- 
work, 1330  Sixth  Avenue,  New  York  10019. 

■  THE  WINGS  OF  MAN— Study  of  fhe  impact  of  network 
television  in  launching  a  new  Eastern  Airlines  campaign. 

SEND  FOR  FREE  FROM:  Josh  Kane,  NBC  Television  Network, 

30  Rockefeller  Plaza,   New  York   10020. 

PACKET  OF  MATERIAL  ABOUT  SPORTS  ILLUSTRATED 

— Includes  information  about  the  weekly  magazine's  subscribers, 

and  the  corporate  ads  it's  carried. 

SEND  FOR  FREE  FROM:  Al  Reffler,  Sports  Illustrated,  Time 
&  Life  Bldg.,  Rockefeller  Center,  New  York  10020. 
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For  the  Corporate  Advertiser's  Library 
BUSJSESS  WEEK:  1970  CORPORATE  ADVERTISING 

LEADER — Includes  a  company-by-company  breakdown  of  cor- 
porate advertising  5pace  run  in  six  leading  general-business-news 

magazines  during  1970. 

SEND  FOR  FREE  FROM:  Malcolm  Rus^^ell,  McGraw-Hill's 
Business  Week,  330  West  42nd  Street,  New  York  10036. 

PACKET  OF  MATERIAL  ABOUT  THE  WALL  STREET 

JOURNAL — Includes  information  about  the  newspaper's  sub- 
scribers, and  the  ads  it's  carried. 

SEND  FOR  FREE  FROM :  Ted  Vallas,  Dow  Jones  &  Company's 
Wall  Street  Journal,  30  Broad  Street,  New  York  10004. 

■  THE  CASE  FOR  CORPORATE  IMAGE  ADVERTISING— 
How  advertisers  can  sell  products  while  achieving  specific  image 
objectives  in  specialized  business  publications. 

SEND  FOR  FREE  FROM:  Judv  Little.  American  Business 
Press,  205  East  42nd  Street,  New  York,  New  York  10017. 

■  THE  IMAGE  BUILDER— Brochure  of  reprints  of  corporate 
ads. 

SEND  FOR  FREE  FROM:  Don  Garson:  Forbes,  60  Fifth 
Avenue,  New  York,  New  York  10011. 

■  CORPORATE  SOCIAL  RESPONSIBILITY— A  bibliography 
of  books  and  pamphlets  about  good  corporal*  citizenship  activity. 

SEND  FOR  FREE  FROM:  Harr>-  Thompson,  \eicsu:eek.  444 
Madison  Avenue,  New  York,  New  York  10022. 

■  VIEWPOINTS  AND  OPINIONS  ON  CORPORATE  ADVER- 
TISING 

SEND  FOR  FREE  FROM:  Stanley  Posthom,  Fortune,  Time  & 
Life  Building,  Rockefeller  Center,  New  York,  New  York  10020. 

•  THE  CORPORATE  SYMBOLS  BLACK  BOX— Contains 

three  booklets:  a  white  one,  "Symbols,"  on  corporate  logos;  a 
blue  one,  "We  sort  It  Out."  on  the  contents  of  US.  Neus  &  World 
Report:  and  a  red  one  containing  pertinent  data. 

■  BUSINESS  AND  INDUSTRIAL  KIT— loose  pages  of  facts 
and  figures. 

SEND  FOR  FREE  FROM:  Inga  McKay.  U.S.  Sexes  &  World 

Report,  2300  "N"  Street  N.W.,  Washington.  D.C. 

■  HOW  30  COMPANIES  SPENT  THEIR  CORPORATE  AD 

DOLLARS — A  summar>-  of  dollar  expenditures  in  1970  by  30 
major  firms  for  corporate  advertising  in  10  media  catagories. 

SEND  FOR  FREE  FROM :  Joseph  Johnson,  Information  Serv- 

ices, Needham,  Harper  4  Steers,  Inc.,  909  "Third  Avenue,  New York.  New  York  10022. 

■  COMMUNICATING  THE  TOTAL  CORPORATE  PER- 
SON.ALITY — Traces  the  history  of  corporate  advertising  from 
its  origin. 

SEND  FOR  FREE  FROM  :  Bill  Paul,  Magazine  Publishers  Asso- 
ciation, 575  Lexington  Avenue,  New  York  10022. 

ijng  in  i.  lord  for  itself  at  the^ 
meetings.  fieTing  the  purpxKe  is  no( 
to  get  crciaiercial,  but  to  ij]v 
about  the  --.vicepts,  objectives,  and 
problems   -X    corporate    advertUin. 

Many  rt  the  panicipants  ha\-e 

been  PR  reo.  Fuiks  says,  and  hc'i 

been  told  --at  the  meetings  have 

been  extii—e^y  helpful  to  the  many 
executives  iiio  have  been  thrust 

suddenly  i-:o  the  responsibility  gf 
adverlisin£.  Time  is  now  planning  t 

corporate  -xmd  table  for  public 
relations  cT^^cutives,  and  Fuiks  ex- 

tends  the  i--st  invitation  to  Journ^ 
readers  corcemed  with  corporate  ad- 

vertising.  (CcH  him  at  212-Ju  6-1212 
if  >oud  lie  to  anend  a  session.) 

Allen  Rrr^er,  corporate-business- 
industrial  it  manager  for  Sporti  11- 

lustrated.  prints  out  that  if  a  corpo- 

ratron  doria't  have  an  "effective, 
truthful  su-ry  to  tell  about  its  public 

concern,  ii's  in  troubk.  And  if  it  has 
one  and  d.vsn't  tell  it — well,  who 

does  it  thiii  h/W  speak  for  it?"  SFi 
promotion  director,  Bob  Fisler, 
maintains  i:.v.  today  a  corporation  is 

"more  tha;  •J>e  s^n  of  its  parts,  and 

that's  whc:^  corporate  advertising  fits 

in,  to  spcD  c  j:  that  "more." Where  d.;«  SI  fit  in?  A  few  )<ar» 

ago  most  corporate  advertising  went 

only  into  horizontal  business  publica- 
tions liVe  Business  Week  and  For- 

tune, and  into  the  ncwswecVlies, 
Rcffler  notis,  and  while  many  of 

these  ads  i--e  still  placed  there,  cor- 
porate adx^niscrs  are  now  looking 

for  new,  d}-amic  ways  of  communi- 
cating their  messages.  He  undcrstaiv 

dably  applauds  the  new  avenues 

they're  uuT/ing.  because  they  in- 
clude SI  2<  well  as  other  magazines, 

television,  c-.d  other  media. 

Where  the  old  institutional  adver- 

tising tailed  mainly  to  a  corpora- 
tion's tec-..no)ogical  capabilii)«i 

resources,  research  and  develop- 

ment, he  says,  today  many  s^^' 
enlightened  companies'  advertising  is 
.-x)re  publ>c  service-minded,  and  ad- 

dresses the  !eadership  community  oo 

hs  social  a^ireness  and  responsibili- 

•  At  the  Television  Net^^orks— 

Executives  21  all  three  television  net- 
uorks  have  corporate  advertising  00 
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For  The  Corporate  Advertiser's  Library 

■  SPOT  RADIO  TEST  PLAN 
■  THE  COMPUTERIZED  BUYING  SERVICE 

■  THE  INTRIGUING  WORLD— A  guide  to  14  markets 

■  POW    (A  commercial  production  offer) 

SEND  EOR  FREE  FROM:  Jerome  Greenberg,  CBS  Radio  Spot 

Sales,  51  West  52nd  St.,  New  York  10019. 

■  THE  NEW  YORK  TIMES  OP-ED  PAGE— 12-page  news- 

paper-sized three-color  piece  telling  why  the  Op-Ed  Page  is  the 

"optimum  showcase"  for  corporate  advertising.  Only  160-line 
by  four  column  ads  are  accepted. 

SEND  FOR  FREE  FROM:  Jim  Wilson,  New  York  Times,  229 
West  43rd  Street,  New  York  10036. 

"  BETTER  COMMUNICATIONS  WITH  SHAREHOLDERS, 
FINANCIAL  OPINION  LEADERS,  AND  THE  INVESTMENT 

COMMUNITY — 18-page  booklet  showing  corporations  how  to 
best  use  the  Times  to  tell  people  about  dividends,  stock  options, 

etc. 

SEND  FOR  FREE  FROM:  Stuart  Falk,  New  York  Times,  229 

West  43rd  Street,  New  York  10036. 

■  INDUSTRIAL  OR  INDUSTRIOUS  ADVERTISING— "The 

Real  Challenge"— Speech  given  to  Assn.  of  Industrial  Adver- 
tisers by  Norman   (Pete)   Cash,  president  TvB. 

SEND  FOR  FREE  FROM:  Murray  Gross,  Television  Bureau  of 

Advertising,  One  Rockefeller  Plaza,  New  York  10020. 

■  THE  IMPACT  OF  CORPORATE  ADVERTISING  ON  THE 

INSTITUTIONAL  MONEY  MANAGER  —  Erdos  &  Morgan 
study  of  the  ability  of  corporate  advertising  to  move  the  finan- 

cial mind  to  the  purchase  of  securities. 

SEND  FOR  FREE  FROM:  Fred  Sibley,  Barron's,  30  Broad 
Street.  New  York  10004. 

■  SOCIOECONOMIC  STUDY  OF  HIGH  SCHOOL  STUDENTS 
— Student's  attitudes  about  companies,  working  for  them,  etc. 
■  WHERE  HIGH  SCHOOL  YOUTH  STAND  ON  CURRENT 

ISSUES — Four  polls  covering  the  1970-71  school  year,  includ- 

ing teachers'  opinions. 

■  A  QUESTION  FOR  CORPORATE  EXECUTIVE  OFFICERS 

— Reprint  of  an  ad  that  appeared  in  the  Nov  4,  1971  New  York 
Times. 

SEND  FOR  FREE  FROM:  Bruce  Barton,  Scholastic  Magazines, 
50  West  44th  Street,  New  York,  New  York  10036. 

their  minds.  Both  ABC  and  CBS  call 
on  advertisers  with  special  corporate 
advertising  presentations,  and  suspi- 

cions are  that  NBC  is  making  plans 
for  a  similar  venture. 

Bob  Firman,  vp  marketing  for  the 
ABC  Telexasion  Network,  calls  on 

corporate  PR  men  and  other  execu- 
tives concerned  with  corporate  ad- 

vertising. His  presentation  is  in  three 

parts:  First,  quotes  from  Fortune 
500-listed  companies  about  what 

they  expect  from  corporate  advertis- 
ing, why  they  use  it,  and  what  results 

they've  had.  Second  is  a  reel  of  cor- 
porate commercials  for  companies 

such  as  Clark  Equipment  Company, 

Borg-Warner,  Standard  Oil  of  New 
Jersey,  and  DuPont.  Third,  a  1970 
ABC  Television-R.  H.  Bruskin  study 

detailing  reading  and  viewing  habits 
of  management  personnel,  showing 
that  these  executives  watch  television 

as  much  as  they  read  business  publi- 

cations and  newsweeklies.  He's  con- 
tacted 300  companies-agencies 

across  the  country  in  the  last  year 
and  a  half. 

"The  project  has  borne  fruit,"  Fir- 

man says.  "TTiese  corporate  adver- 
tisers like  what  they  see,  and  it  gives 

them  an  opportunity  to  think  a  little 
bit  more  positive  about  television 

as  a  corporate  advertising  vehicle." 
They  tell  us,  "Television  is  fine,  but 
it  reaches  too  many  people  for  a  cor- 

porate campaign." 
Firman  asks  them,  "Do  you  care 

what  security  analysts  think  of  the 
management  of  your  company?  Is 

there  anything  that  any  state  or  na- 

tional government  is  doing  that's  an- 
tithetical to  your  company's  best  in- 

terest? Is  keeping  your  employees 

and  recruiting  new  ones  important  to 

you?  Do  you  care  whether  someone 
buys  a  share  of  your  stock  or  sells  it? 

"All  of  a  sudden  the  universe  is  a 
helleva  lot  bigger  than  just  some  guy 

in  a  tee  shirt  sitting  in  front  of  his 

TV  set  with  a  glass  of  beer  in  his 

hand,"  says  Firman.  "Business  has 
found  out  that  it's  failed  to  commu- 

nicate to  its  various  publics,  and 

that's  why  it's  gotten  such  a  lousy 

name.  We  explain  that  we're  flex- 
ible, that  you  don't  have  to  be  a 

multi-millionaire  to  get  into  televi- 
sion." Q 

November  1971 
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Exhibit  55:  "Business  Faces  a  Change  of  Voice" 

BUSINESS 

CHANGE  OF  VOICE 

The  traits  and  skills  of  professional 
public  relations  will  be  summoned  forth 

to  help  guide  the  revolutionary 
transformation  of  advertising 

BY  PHILIP  LESIY 

ALL  ELE
MENTS  in  our  

soci- 
ety, when  ihey  assume  over- 

whelming influence  or  stat- 
ure, are  wrenched  back 

from  their  excesses.  The  cause  may 

be  cither  "countervailing 
 
forces"  or 

the  emergence  of  new  competition 

that  takes  advantage  of  entrenched 

immutability.  Labor  unions  emerged 

to  restrict  the  almost  unlimited  pow- 

er of  capital  in  the  early  part  of  the 

century.  The  seemingly  limitless  sway 

over  communications
  

held  by  the 

newspapers  in  the  '20s  has  been  dis- 
persed by  radio,  television  and  the 

growth  of  special-interest
  media. 

Male  chauvinism  and  white  supre- 

macy; the  velvetcd  cloisters  of  col- 

lege presidents  and  faculties;  the  al- 
most unquestionable 

 
autonomy  of 

the  doctor  of  medicine — all  have 

been  shaken  by  new  challenges  to 
their  excessive  entrenchment. 

Until  recently,  the  force  of  adver- 

Pmi  IP  Lesly  i"j  president  of  the  Chicago- 
hu\fd  tnunseUng  firm  hearing  his  name. 

tising  was  extreme.  Almost  all  the 
media  of  communication  were  de- 

pendent on  it.  The  whole  structure  of 
our  economy  largely  revolved 

around  it.  I,ile  styles  and  even  the 

self-identity  of  most  people  were 
shaped  by  it.  Scarcely  any  consumer 

goods  or  services  could  thrive  with- 
out it.  (The  largest  noted  holdout, 

Hcrshey,  came  into  the  fold  not  long 

ago.)  Industrial  manufacturers,  uni- 
versities, governments,  politicians, 

hospitals  seeking  nurses,  medical 

centers  seeking  doctors— even  these 
often  have  been  dependent  on  the 
effectiveness  of  their  ads. 

Advertising  in  all  forms  has  be- 
come so  entwined  in  the  fabric  of 

American  life  that  it  is  only  when  we 

live  a  while  in  another  country  that 

we  are  able  to  recognize  its  om- 
nipresence here. 

But  as  it  has  to  other  forces  that 

carried  their  power  to  the  top  of  the 

pendulum,  the  reaction  is  clearly  set- 
ting that  will  realign  the  role  of  ad- 

vertising. The  implications  are  cruci- 
al for  everyone,  for  they  permeate  io 

concentric  circles  through  the  plan- 

ning and  judgment  of  every  manag- 

er, every  public  official,  every  con- 
sumer. 

Perhaps  the  most-telling  clue  to 
what  is  happening  is  seen  in  a  survey 

by  Stephen  A.  Greyser  and  Bonnie 
B.  Reece  of  the  Harvard  Business 

School,  reported  in  the  May-June 
1971  issue  of  Harvard  Business  Re- 

view. They  found  that  among  busi- 

nessmen, 80  per  cent  feel  that  "con- 
sumerism will  lead  to  major  modifi- 

cations in  advertising  content,"  and 86  per  cent  think  this  is  good. 

The  reshaping  of  advertising's  role 
is    coming    from     many    directions: 

•  The  requirement  by  the  Feder- 
al Trade  Commission  that  all  adver- 

tisers be  prepared  to  submit  proof  of 

any  claims.  Significantly,  this  was  fa- 

vored by  90  per  cent  of  the  business- men in  the  HBR  survey. 

•Activation   of   a  new   privately 
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sponsored  review  board  for  advertis- 
jng,  arising  out  of  a  proposal  made 

in"  1970  by  Victor  Elting  Jr.,  then 
vice-president  of  Quaker  Oats. 

•  Advocacy  by  the  FTC  that  any 

advertiser  found  guilty  of  misrep- 
resentation be  required  to  give  equal 

attention  to  corrective  information. 

The  makers  of  Profile  bread  have  al- 
ready been  committed  to  this. 

•  Restrictions  by  law  on  any  ad- 

vertising in  certain  categories — 
cigarettes,  contraceptives  and  liquor 

on  TV  now;  on  any  advertising  di- 

rected to  children,  now  being  active- 

ly proposed. 
•  Strong  movements  to  limit  the 

extent  of  advertising  used  in  political 

campaigns — now  centered  on  televi- 
sion, but  already  showing  signs  of 

being  extended  to  other  media  by 

fixing  limits  on  permissible  expendi- 
tures. 

•  A  movement  to  impose  the 

"fairness  doctrine"  to  require  TV  and 
radio  stations  to  carry  commercials 
that  counter  the  claims  or  efifects  of 

various  advertisements.  Proposals 

have  already  been  made  to  grant  time 

to  opponents  of  the  automobile  and 

gasoline  who  consider  them  "pollu- 

ters." •  Pressures  to  hold  down  promo- 
tion of  products  either  in  short  sup- 
ply, such  as  electric  or  gas  power,  or 

that  pollute  the  environment,  such  as 

one-way  bottles  and  "unnecessary" driving. 

•  Strong  consumerist  reaction 
against  advertisers  whose  promises, 
real  or  implied,  are  not  fulfilled: 

Miracle  cosmetics,  artificial  "demon- 
strations" of  shaving  products  in  TV 

commercials,  headache  cures  that 

work  only  as  fast,  fast,  fast  as  their 
competitors. 

•  Pressure  from  government, 
heJth  groups  and  consumers  against 

creal.^n  of  a  "drug-oriented  society" 
by  depicting  instant  solutions  to  most 
problems  through  ingestion  of  pills. 

•  Growing  reaction  against  cost 
differences  between  heavily  adver- 

tised products  and  their  private-label 
Counterparts.  Half  of  the  businessmen 
in  the  HBR  survey  said  too  much  is 

being  spent  for  advertising.  The  Gov- 
ernment is  pressing  tougher  restric- 

tions  on    advertising-related   promo- 

tion techniques,   such   as   cents — off 
deals  and  sweepstakes. 

•  Increasing  public  skepticism. 
Higher  education  levels  and  a  wave 
of  iconoclasm  combine  to  strengthen 
resistance  against  overt  efforts  to 
influence  thinking  and  tastes.  In  the 

HBR  study,  42  per  cent  of  business- 

men feel  that  "the  public's  faith  in 

advertising  is  at  an  all-time  low." 
•  The  rapid  development  of 

many  new  communications  media, 

many  of  which  either  forego  adver- 
tising or  use  it  sparingly.  The  list 

includes  cassettes  (which  in  cars,  es- 

pecially, displace  radio);  cable  tele- 
vision (which  so  far,  at  least  carries 

considerably  fewer  ads  than  over- 
the-air  TV);  videotapes  (still  a 

gleam  in  many  developers'  eyes  but 
coming  up  fast);  the  growing  support 
for  public  television  (a  struggle,  but 

holding  out  promise),  and  countless 

gan  October  20.  The  whole  spectrum 
of  intention,  effects  and  alternatives 

for  advertising  was  due  to  be  aired 
and  widely  pubhcized. 

It  seems  virtually  impossible  that 

the  most  complex  economic  struc^  "-e 
in  history  could  function  without  i».e 

most  sophisticated  and  widespread 
technique  of  communication,  which 

advertising  represents.  But  it  now 
seems  certain  that  the  nature  and  use 

of  advertising  are  already  undergo- 

ing a  revolution,  and  that  the  conse- 
quences will  be  profound  throughout 

our  social  fabric. 

They  will  be  felt,  certainly,  among 

many  of  our  communications  media, 

whose  credibility  and  rapport  with 
their  audiences  may  well  go  up  as 

the  acceptability  of  the  advertising 
increases.  Consumer  buying  behavior 

is  unlikely  to  be  cooled  any  more 

than    it    might    be    by    the   possible 

There  has  been  '^lessened  enchantment  with  insti^ 
tutional  ads,  both  because  of  their  misuse  to  try  to 

*con*  audiences,  and  because  too  many  ignore  the 
rules  of  sound  communication  by  trying  to  impose 

the  advertisers*  message  on  the  public" 

publications    for    special    audiences, 
most  of  which  carry  few  or  no  ads. 

•  Segmentation  of  the  American 
public  into  many  discrete  audiences, 

making  it  harder  and  more  expen- 
sive to  reach  large  numbers. 

•  Lessened  enchantment  with  in- 
stitutional ads,  both  because  of  their 

misuse  to  try  to  "con"  audiences,  and 
because  too  many  ignore  the  rules  of 
sound  communication  by  trying  to 

impose  the  advertisers'  message  on 
the  pubhc. 

As  a  result  of  these  developments, 

skepticism  among  the  men  who 

make  the  decisions  on  using  advertis- 
ing is  high:  50  per  cent  feel  that 

most  of  the  money  now  going  for 

advertising  is  not  well  spent.  The 
climate  of  changing  ground  rules  for 

advertising  was  highlighted  by  exten- 
sive hearings  by  the  FTC  which  be- 

spread of  the  Consciousnes's  III  syn- drome. 

Instead,  the  greatest  impact  is 

likely  to  be  felt,  except  for  the  ad- 
vertising profession  itself,  among  the 

decision  makers  of  business.  The 

free  range  for  establishing  dis- 
tinctiveness for  a  company  or  its 

product  is  being  narrowed.  If  all 
claims  must  be  substantiated  and  the 

nature  of  ads  must  meet  third-party 

standards,  the  opportunity  for  the  in- 
dividual firm  to  show  itself  as  differ- 

ent by  unrestrained  means  will  be 
curtailed. 

The  point  of  distinction  is  likely  to 
become  'he  delineation  of  the  com- 

pany itself,  its  acceptability  as  an  in- 
stitution. In  a  society  increasingly 

aware  of  the  interdependence  be- 
tween all  its  forces,  what  the  compa- 

ny is,  as  well  as  what  its  products  do. 
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A  BEST  PR  PHOTO;  To  inform  the  small 

fry  on  the  importance  of  traffic 
safety.  Photographer:  Ben  Kosmeder 
for  Miami  Metro  News  Bureau. 

takes   on   much    greater   importance. 

Our  educated  young  people  are 
more  aware  of  the  social  impact  of  a 

company  than  their  elders.  (With  the 
inconsistency  of  youth,  they  often 

practice  what  is  opposite  to  their 

awareness,  buying  foreign  cars  in- 

stead of  similar-priced  domestic  ones 
when  the  viability  of  our  economy  is 

in  peril,  or  littering  the  parks  with 
their  beer  cans  and  underground 

newspapers  at  rallies  demanding 
protection  of  the  environment.  But 

they  arc  a  growing  force  through 

their  pressures  on  politicians,  deci- 
sions on  where  they  prefer  to  work, 

selection  of  targets  for  their  activism 

and  often  their  choice  of  products). 
It  seems  likely  that  the  shifts 

afTecting  all  companies'  human  cli- 
mate will  bring  about  a  shift  of  fo- 

cus, from  overt  hard-sell  advertising 
whose  chief  morality  was  the  resul- 

ting lubrication  of  our  economy,  to 
more  subtle  and  more  difficult 
milieux. 

These  will  include: 

•  Active  sensitivity  to  the  atti- 

tudes of  all  the  firm's  publics,  in  a 
continuum  from  today  toward  where 

Ihey  are  heading  in  the  next  year  or 
two. 

•  Realistic  commitments  to  per- 

forming within  the  company's  social 
context.  Profit-making  will  be  the  fo- 

cal point  of  a  multi-faceted  function, 
instead  of  a  one-dimensional  spear- 

head. But  it  will  be  necessary  to 

show  restraint  in  holding  out  prom- 
ises of  what  can  be  accomplished. 

Business  is  already  suffering  from  a 
backlash^-of  frustration  because  its 

widely  heralded  social  efforts  have 
not  solved  all  the  problems  man  has 

been  heir  to  for  hundreds  of  mil- 
lenia.  Uncharacteristically,  business 
will  have  to  soft  sell  even  its  role  in 

stirring  its  powers  for  social,  as  well 
as  economic,  gains. 

•  A  combination  of  real  action  to 

meet  real  needs  with  high  visibility. 

•  Since  this  is  an  age  of  visibility — 
when  what  the  public  thinks  is  true 

becomes  the  real  reality — policies 
and  practices  must  be  biiilt  on  the 

ingredients  of  visibility:  Careful  se- 

lection of  just  what  the  organization's 
distinctive  role  is  to  be;  of  actions 

and  practices  that  demonstrate  that 

role;  of  anticipation  of  where  the  cli- 
mate of  attitudes  will  be  when  the 

firm's  actions  will  have  registered  on 
the  public  awareness,  and  respon- 

siveness  to   the   events,   the   accusa- 

tions,    the     unexpected     needs    that 
arise  along  the  way. 

The  classic  "tight  ship"  company 
will  be  the  most  vulnerable,  because 

the  premium  is  increasingly  on  scnsi-  , 
tivity,  adaptability,  responsiveness,  j 

visibility,  rapid  adjustment — all  an-  i 
tithetical  to  the  carefully  structured  j 

and  "disciplined"  corporate  pattern. 
The  transformation  of  advertismg 

is  the  transformation  not  only  of  the 
voice  of  business,  but  of  its  posture 

and  its  relationships  with  the  rest  of society. 

The  specific  course  of  change  is 

unpredictable.  But  it  seems  probable 

that  the  new  posture  imposed  on  pri- 
vate organizations  will  bring  lo  the 

fore  the  traits  and  skills  that  make 

up     professional     public     relations. 
Sensing  what  the  public  climate  is 

and  where  it  is  going  .  .  .  helping  lh« 

organization  shape  its  character  to 
achieve  both  its  own  ends  and  the 

interests  of  the  publics  .  .  .  using  the 
latest  communications  skills  in  """' 

to  achieve  a  confluence  of  under- 

standing and  mutual  appreciation 
with  the  publics — these  seem  lo  ̂  
emerging  even  more  as  the  ̂ ^ 

quiremcnts  for  vigor  in  any  organi- zation. '-' 
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Exhibit  56:  "Corporate  Advertising" 

CORPORATE  ADVERTISING: 

MORE  THAN  JUST  A  NICE 
\Af  ARM  FEELING  ALL  OVER 

Corporate  advertising  for  its  own  sake  is  stupid, 
immoral  and  a  waste  of  time  and  money — puffery 
which  throws  its  small  reading  public  into  fits 
of  composure.    Image  advertising  that 
relates  to  performance  and  service,  conversely, 
is  producing  results  with  the  public 

BY   ANTHONY   GALLI 

NOT    TOO  
  MANY    recession

s 
ago,    the    hard    sell    boys 

were     regaling    themselves 

I  with  a   description   of   the 

[soft-sells  or  institutonal  advertisers. 
The  institutionals  were  the  guys  who 

would  put  on  a  black  suit,  black  hat 
nd   black   shoes,   slip  out  into   the 

Wackest  night  and,  under  a  dark 

free,  shamelessly  discharge  fluid 

^vaste  material  within  their  suits.  No- 
body every  saw  them.  Nobody  ever 

neard  them.  Nobody  ever  knew 

[^hat  they  were  doing.  But  it  gave 
hem  a  nice  warm  feeling  all  over. 
If  institutional  advertising  made 

little  sense  then,  when  times  were 

good  and  ad  people  laughed,  what 

::arthly  sense  does  it  make  to  embark 
pn  a  corporate  public  relations  and 

advertising  campaign  when  the  mar- 
ket is  down,  money  costs  are  up,  taxes 

are  off  the  page,  and  labor  is  going 

3ut  again  for  another  record  settle- 

[nent?  None  obviously,  if  corporate 
advertising  and  public  relations  to- 

^MHONY  Galu  is  a  senior  vice  president, 
V.  W.  Ayer  A  Son,  Inc.,  New  York  City. 

"NOVEMBER    1971 

gether  don't  directly  contribute  to  the 
corporation's  survival  and  to  the  gen- 

eral public  good. 

•  What's  wrong  with  it?  Corporate 
advertising  for  its  own  sake  is  a  waste 

of  time  and  money.  It's  stupid  and 
immoral.  The  market  place  is  pol- 

luted with  ego-tripping,  mis-directed 
identity-  programs  and  just  plain  me- 
tooism.  But  if  corporate  advertising 

achieves  an  honest  ambition,  if  it  in- 
forms, if  it  provides  needed  input 

which,  taken  together  with  other  ran- 
dom information,  can  help  the  public 

make  value  judgments  about  that 
business,  then  it  is  worthwhile.  The 

trouble  is,  much  of  it  is  wrong.  Ad- 
vertising Age  had  this  to  say  not  long 

ago  about  corporate  "selfless"  adver- tising: 

"The  gap  between  corporate  claim 
and  performance  is  at  least  as  siza- 

ble as  the  generation  gap — and 

that's  a  whopj)er.  And  the  total 
disregard  for  the  role  the  corpora- 

tion played  in  bringing  about  some 
of  our  major  ecological  problems 

has  genuine  Alice-in-Wonderland 
characteristics . . . 

"Business  is  just  becoming  ;iware 
that,  if  it  is  to  survive,  it  mu»t  ac- 

cept the  social  cost  of  doing  busi- 
ness as  an  integral  part  of  the  total 

cost  of  doing  business.  Thai  cost 
will,  in  the  end,  be  paid  by  the 

public — not  by  business.  The  pub- 
lic will  pay  in  higher  prices,  higher 

taxes,  etc. 

"The  public  doesn't  buy  cor(K,rate 
images  primarily — only  sea>U(]as\. 

ly.  It  buys  products  or  servio.^  pri- 
marily. Consequently,  the  j.ublic 

really  doesn't  relate  primarily  to 
the  corporation.  Therefore,  c/,rpo- 
rate  image  advertising  rt/iujjes 
more  memorability,  more  p^.rsua- 
sion  than  product  advertising  jf  j; 
is  to  close  the  gap  of  disinttrcst.  It 
rarely  achieves  that  degree  <4  per- 

suasion in  these  corporate  v>cial 
responsibility  campaigns. 
"When  the  public  tries  to  Onnmu- 
nicate  with  most  corporati'/ns,  it 
runs  into  a  solid  wall  of  JMjffer- 
ence,  runaround,  even  of  sil-iTice   
or  an  obviously  form  repi/  from 
public  relations.  Our  modern  cor- 

porations just  don't  listen  to  the 
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Products  thai  fit  people's  needs — even  the  blind — are  described  in  this  corporate  advertisement  by  AT&T. 

public.  How  can  ihey  concei\ably 

expect  the  public  to  listen  to 

Ihcm?" 

Ad  Age  was  talking  about  corpor- 
ate social  responsibility  advertising. 

And  while  it's  true  that  a  good  cor- 
porate citizen  may  wish  to  declare  its 

intentions  as  a  morally  and  socially 

committed  custodian  of  public  funds, 
natural  resources  and  human  energy 
that  it  takes  to  keep  a  business  going, 

there  are  many  more  reasons  for  cor- 

porate advertising  beyond  social  re- 
sponsibility. 

No  message  at  all  may  be  some 

sort  of  message  in  ijself,  perhaps  the 
wrong  one.  Silence  is  not  golden 
when  the  world  wants  to  know  where 

you  stand  or  why  you  exist.  No  busi- 
ness today  can  afford  the  luxury  of 

anonymity. 
Aside  from  <hc  PR  reasons  for 

taking  a  corporate  stance  and  com- 
municating that  position,  a  company 

must  be  vocal  for  a  very  pragmatic 
reason — survival.  The  concerted  ac- 

tions of  Nader's  Raiders  and  other 

20 

citizens'  groups  can  result  in  unfa- 
vorable legislation  that  could  hurt 

that  company  and  curiously,  if  the 

con)pany  is  large  enough,  can  hur< 
the  hurters  and  the  entire  US. 

economy.  It  seems  strange  but  a 

large  corporation  must  speak  up  in 

order  to  prevent  the  public  from 
doing  Tiarm  to  itself  as  it  harms  an 
AT&T  or  a  General  Motors. 

COMPANr   NEEDS   PERSONALITY 

Since  nobody  can  belly  up  to  a 

cold  impersonal,  faceless,  thoughtless 
monolithic  society  of  a  company,  give 

the  company  a  corporate  identity,  a 

personality  with  which  people  can 
relate.  Liking  the  company  increases 

the  probability  of  liking  its  products 

or  services.  TTiis  is  perhaps  the  best 

reason  of  all  for  corporate  advertis- ing. 

•    What's  really  right  about  it?   Plen- 
ty, if  you  really  have   something  to 

say  and  you  live  up  to  your  word. 
Arthur  Page,  who  was  perhaps  the 

dean  of  public  relations  men  in  this 
country,  thought  that  good  public 

relations  depends  on  perform.ince, 

and  that  performance  is  an  expres- 
sion of  character. 

TTic  secret  of  Page's  success  with 
American  Telephone  and  Tclccr;iph 

Company,  was  in  firing  up  his  top 

management  with  the  belief  that  all 
business,  including  the  telephone 

business,  begins  wifh  the  public'* 
permission  and  can  only  proceed 

with  the  public's  approval. 

Page  was  insistent  on  public  com- 
mitment. What  would  the  business 

commit  itself  to  do?  What  would  it 

say  that  would  obligate  and  bind  it  to 

action  along  certain  specific  lines? 
This  of  course  is  a  matter  of  statinf 

goals  -but  the  question  is,  what  kind 
of  goals  are  they  going  to  be? 

One  can  state  objectives  in  all  sorts 
of  mushy  ways — in  terms  of  hopes  of 

fond  expectations,  or,  conglomcratf 

gobblcdygook.  Page's  notion  of  goal- 
setting,    however,   was   different.   TO 
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Million 
Voices 

PERFECT  understaiiding  by  the  public  of  the  man- 
agemeiit  and  full  scope  of  the  Bell  Telephone  System 
can  have  but  one  effect,  and  that  a  most  desirable  one 
— a  marked  betterment  of  the  service. 

Do  yoii  know  what  makes  ihe  telephone  worth 
while  lo  yuu  just  about  the  most  indispensable 
thing  in  modern  life? 

It  isn't  the  circuit  of  wire  that  connects  your  in- 
strument with  the  exchange. 

It's  the  T-LHily  Million  Vmui  at  the  other  tnd  of 
the  '■.iiirt  on  e'vt  ry  HfH  Telephone  ' 
We  have  to  keep  them  there,  on  hair  trigger, 

ready  (or  you  to  call  them  up,  day  or  night  — 
downtown,  up  in  Maine,  or  out  in  Denver. 
And  to  make  the  telephone  system  useful  to 

those  Twenty  Million  other  people,  we  haie  to 
keep  jou  alert  and  ready  at  this  end  of  the  wire. 
Then  we  have  to  keep  the  line  in  order— 

8,000,000  miles  of  wire— and  the  central  girls 
properly  drilled  and  accommodating  to  the  last 
degree,  and  the  apparatus  up  to  the  highest  pitch 
of  efficiency. 

Quite  a  job,  all  told. 
Kvery  telephone  user  is  an  Important  link  in  the 

system  — jiisi  as  i.nportant  as  the  operator.  With 
a  little  well  meant  suggestion  on  our  part,  we 
believe  we  can  improve  the  service — perhaps  save 
a  second  on  each  call. 

There  are  about  lix  liillion  eonneelivis  a  )  ear  over 
these  lines. 

Saving  a  second  each  would  mean  a  tremendous 
lime  saving  to  you  and  a  tremendous  saving  of 
o|>erating  expenses,  which  can  be  applied  to  the 
brttetn<enl  of  the  service. 

The  object  of  this  and  several  succeeding  maga- 
zine adverlisemeiiis  \i  not  to  f^el more  iubi(riluri.  It  is 

to  make  each  one  of  you  a  better  link  in  the  chain. 

First,  give  "Central"  the  number  clearly  and  be 
sure  she  hears  it.  Give  her  full  and  clear  informa- 

tion in  cases  of  doubt.  She  is  there  to  do  her 
utmost  to  accommodate  you. 

Next,  don't  grow  fretful  because  you  think  she 
represents  a  monopoly.  The  postmaster  does,  too, 
for  the  same  reason. 

The  usefulness  of  the  telephone  is  its  univer- 
inlily,  ai  one  S)ilem.  Where  there  are  two  sys- 

tems you  must  have  two  telephones — and  confusion. 
Remember,  the  value  of  the  service  lies  in  the 

number  of  people  you  can  reach  luifhout  confu- 
sion—the promptness  with  which  you  get  your 

response. 
So  respond  quickly  when  others  rail  you,  bear- 

ing in  mind  the  extensive  scope  of  the  service. 
The  constant  eodeavor  of  the  associated  Bell 

companies,  harmonized  by  one  policy  and  acting 
as  one  system,  is  to  give  you  the  best  and  most 
economical  management  human  ingenuity  can 
devise.  The  end  is  efficient  service  and  your  atti- 

tude and  that  of  every  other  subscriber  may  hasten 
or  hinder  its  accomplishment. 

Agitation  against  legitimate  telephone  business 
—  the  kind  that  ha;  become  almost  as  national  in 

its  scope  as  the  mail  service — must  disappear  with 
a  realization  of  the  necessity  of  universal  service. 

American  Telephone  &  Telegraph  Company 
And  Its  Associated 
Bell  Companies 

One  Policy — One  System 
Universal  Service 

UNITING  OVER  4,000.000  TELEPHONES 

JUNE   1908 
UNDERSTANDING 

AT&T,  one  of  the  first  to  employ  the  corporate  advertisement,  urged  customer  cooperation  and  understanding «" 
this  1908  ad,  AT&T's  initial  image  advertisement. 
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use  liis  words,  he  thought  of  making 

policy  commitments  as  "giving 

jjostages  to  performance." 
•Giving  hostages  to  performance." 

pngc's  students  and  disciples  called 

fliis  "matching  words  with  deeds." 
\Ve  can  call  it  putting  your  money 
where  your  mouth  is.  The  point  is, 

ihe  advertising  and  public  relations 

program  had  better  have  substance  to 

it. Many  programs  <oday  do  not. 
Some  of  them  merely  hold  mirrors  up 
to  the  advertiser,  reflecting  the  kind 

of  self-serving  harrumphing,  double- 

fapping,  our-plant-and-founder  puf- 
fery which  throws  its  small  reading 

public  into  fits  of  composure. 

Page's  old  company  is  not  one  of 
these.  It  has  publicly  commiled  itself 
to  service,  realizing  its  reputation 

depends  ultimately  on  the  quality  of 

that  service.  And  it's  advertising  and 
public  relations  efforts  are  designed 

to  show  specifically  how  the  commit- 
ment is  being  met. 

AT&T  also  concerns  itself  with  the 

problems  of  the  inner  city.  Aside 

from  moral  considerations,  it's  just 
plain  good  business.  The  past, 

present  and  future  success  of  the  en- 
terprise depends  upon  urban  Ameri- 

ca. It  has  launched  seed  programs 
throughout  the  system  to  aid  in  the 

employment  of  the  undercducaled 
and  underprivileged.  It  has  even 

created  a  Department  of  Environ- 

mental Affairs,  tended  by  an  execu- 
tive vice  president,  Robert  Lilley. 

Tlie  Bell  System  is  and  always  has 
been  committed  and  motivated  And 

ii  straightforwardly  matches  its  deeds 

with  words,  reporting  its  successes 

and  shortcomings  alike,  encouraging 
others  to  communicate  freely.  Even 

\oung  people  who  have  been  inspired 

lo  "Reach  out  for  Someone"  or  "At 
Least  Talk  to  Each  Other"  in 

AT&T's  much  heralded  ad  series, 

"To  Communicate  is  the  Beginning 
of  Understanding." 

So  if  we  match  corporate  claim 

^ith  performance,  or  at  least  honest- 

ly try,  we  have  something  else  that's 
fight  about  corporate  advertising. 
T^e  kids  think  it  can  be  done  and 

^e'd  better  not  let  them  down. 
Not  too  long  ago,  MBA  candidates 

3t  Harvard  Business  School,  responsi- 

ble young  men  and  women  in  their 
late  20s  and  often  veterans  of  mili- 

tary or  corporate  life,  f)ollcd  600  U.S. 
corporations  on  their  intentions  in 

such  areas  as  pollution,  minority  em- 
ployment and  consumer  protection. 

Some  of  the  instigators  of  the  plan 

admitted  they  planned  to  use  the 

business  schools  as  a  "power  base"  to 
demand  corporate  reform.  They  got 
the  idea  from  students  rn  the  law 

school  who  are  prodding  the  major 
law  firms  in  the  same  manner. 

Colunmist  E.  B.  Weiss  interviewed 

their  professor: 

"Am  I  correct  in  saying  the  con- 
sen-ius  of  this  table  is  that  you  all 

v^ant  fo  get  fK)wer  in  business  so  that 

>ou  can  change  this  country?" The  answer  was  a  unanimous  yes, 

and  "just  about  everybody  in  our 

class  is  coming  to  feel  that  way.'  " 
Their  professor  reported: 

"We  are  first  of  all  moving  beyond 

the  point  where  corporate  and  tech- 
nical enterprise,  privately  and  profi- 
tably pursued,  can  be  viewed  as  an 

unmitigated  good  in  its  own  right. 

TTie  looming  problems  of  the  70s  are 
public  problems  and  they  simply  are 

not  being  met  within  the  'private' market  mechanism.  Continue  to 

think  that  they  are,  that  the  economic 

end  justifies  the  means,  and  the 
American  productive  system  seems  to 
have  less  and  less  point,  its  managers 
seem  to  become  more  and  more 

'bored,'  its  blue-collar  workers  more 
and  more  cynical  and  demanding, 

and  the  nation's  youth  less  and  less 
interested  in  being  part  of  it. 

"But  present  the  problem  in  anoth- 
er way.  Put  your  managers  and  an- 

alysts to  work  defining  the  public 
needs  as  skillfully  as  they  have  come 

10  defmc  defense  needs  Assign  other 

young  economists  or  business  stu- 
dents the  task  of  converting  corporate 

energy  to  an  attack  on  those  prob- 

lems, while  keeping  intact  the  man- 
agerial structure  and  the  disciplines 

of  the  profit  mechanism. 

"Suddenly  we  find  ourselves  en- 
gaging the  best  of  government, 

academic  and  corporate  management 

in  a  new  'social  benefit'  sector  that 
offers  a  richer  opptirlunity  for  growth 

and  skillful  mana^'cment  than  does 
defense  in  wartime.  My  guess  is  that 

a  large  slice  of  youth — at  least  youth 
searching  for  a  system  it  can  identify 

with — will  be  energized  by  this  shift 

of  goal.  1  would  guess  as  well  that  the 
confession  of  humility  involved  in  the 

realignment  of  corporate  objectives 
would  be  food  for  the  managerial 

soul." 

What  then  is  the  really  big  reason 

for  a  corporation  to  speak  corporate- 
ly?  Survivability  if  nothing  else.  Who 
will  speak  for  the  company  if  the 

company  itself  does  not?  There  are 

plenty  who  will  speak  against.  And 
there  are  plenty  more  who  will  listen. 
And  follow.  And  hurt. 

SELF   DEFENSE  IS   ESSENTIAL 

It  is  as  essential  for  a  company  to 
state  the  facts  in  behalf  of  its  own 

corporate  enterprise  as  it  is  for  one  of 
its  divisions  to  issue  specs  on  a  new 

product.  More  so.  But  those  words 

will  ring  hollow  if  there  is  no  sub- 
stance behind  them.  It  must  make 

and  clearly  state  its  commitments, 
both  business  and  social.  It  should 

speak  strongly  and  clearly  and  con- 
sistently for  the  public  record,  espe- 

cially on  matters  of  public  concern, 
niatters  that  the  public  is  holding 

the  company  accountable  for  whether 

the  company  is  indeed  responsible  or 

not.  Because  it's  always  fun  to  kick  a 
Goliath. 
•  Why  and  how  one  .company  ad- 

vertises— Less  than  a  year  after  Ar- 
thur Page  became  public  relations 

vice  president  of  AT&T,  Walter 
Gifford,  the  president,  issued  this 

public  statement: 
"The  purpose  of  the  company  is  to 

render  the  best  possible  service  at  the 

least  possible  cost  consistent  with 

financial  safety." 
That  sounds  a  bit  pious  and  gener- 
al but  the  full  text  delineated  the  obli- 

gations and  goals  of  AT&T  quite  spe- 
cifically and  became  a  landmark  in 

Bell  System  history.  That  was  a  half- 
century  ago  and  Bell  is  still  living  by 

it. Much  of  the  Bell  System's  adver- 
tising is  sales  advertising,  designed  to 

increase    revenues   through   the   pro- 
(Conihnied  on  page  75) 
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A  new  service  with  life-saving  appeal  is  presented  in  this  AT&T  image  advertisement. 

CORPORATE    ADVERTISING:    MORE    THAN    JUST    A    NICE    WARM    FEELING 

(Continued  from  page  23) 

motion  of  new  and  existing  services 

and  by  increasing  the  volume  of  us- 
age. For  example,  the  introduction  of 

Touch-Tone*  service  or  Picture- 

phone*.  Or  promoting  off-peak  call- 
ing on  weekends  and  evenings  to 

save  customers  n^oney. 
Much  of  it  is  "service  aid"  adver- 

tising which  tells  customers  how  to 

use  the  service  they  have  more  effici- 
ently and  how  to  derive  more  benefit 

and  convenience  from  it.  .Like  how  to 

instruct  children  to  call  for  help  in 

emergencies,  how  to  deal  with  ob- 
scene or  annoying  calls,  or  new  di- 

aling or  calling  procedures. 

But  its  main  thrust  is  corporate  ad- 
vertising designed  to  improve  public 

iittitudes  towards  the  Bell  System.  It 

helps  demonstrate  that  AT&T  is  com- 
mitted to  delivering  the  best  possible 

service  at  the  least  possible  cost.  This 
advertising: 

•   Explains  company  policies,  prac- 
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tices  and  objectives. 
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Stresses  -commitment  to  excel- 
lence and  desire  to  serve  the 

best  interests  of  customers  and 

the  general  public — "now  and 

in  the  future." 

Informs  the  publ  c  that  we  are 
making  a  conscientious  effort,  in 
concert  with  other  businesses, 

government  and  other  segments 
of  the  community,  to  assure  the 

continued  progress  of  the  com- 
munities we  serve. 

Renews  the  commitment  and 

dedication  of  its  own  employees 

by  making  public  its  policies 
and  goals. 

Projects  a  positive  picture  of 
the  Bell  System  as  a  competent, 

dynamic  and  committed  organi- 
zation  that   knovys   where   it   is 

going.  This  enhances  its  ability 
to  attract  new  employees  (around 

a  million)  and  the  huge  amount 

of  new  capital  required  to  meet 

the  growing  communications 
needs  of  the  public. 

So  the  reasons  for  advertising  at 

all  begin  with  the  Bell  System's  re- 
sponsibilities to  those  it  serves.  As  a 

public  utility — and  as  the  largest  pri- 
vate institution  in  the  world— it  has  a 

continuing  obligation  to  inform  the 

public  cf  its  plans,  policies  and  pro- 

grams. 
This  is  a  philosophv  that  stretches 

back  to  the  early  1900s  when  AT&T 
became  the  first  American  company 

to  conduct  a  "corporate"  advertis- 
ing program.  In  that  first  ad, 

prepared  by  N.  W.  Avers  &  Son,  Inc., 

st'll  its  agency,  AT&T  slated: 
"A  perfect  understanding  by  the 

public  of  the  management  and  scope 
of  the  Bell  Telephone  System  can 
have  but  one  effect,  and  that  a  most 
desirable  one — a  marked  betterment 

of  the  service." 
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Over  ilie  \Cdrs,  the  \alue  of  BHl 

System  advertising  has  become  wii^ 

ly  accepted  by  the  public  shareoM-a- 
crs,  jjovcrnmcnt  officials  and  others. 

By  projecting  the  business  accur- 
ately as  an  attractive,  vital  and  pit»5- 

ressive  org.ini/ation,  advertising  he!ps 
create  a  public  climate  thai  enha:ic« 

the  business'  ability  to  mrct  its  p.T- 
mary  goal — serving  in  the  public  ic- 
terest. 

A  recent  Opinion  Research  Cor- 
poration corporate  image  study 

stales: 

"Research  has  shown  that  images 

help  to  shape  people's  behaxior 
toward  companies.  Thus,  whether  a 

person's  image  of  a  company  is  poa- 
live  or  negative,  strong  or  weak,  de- 

tailed or  generalized  will  influence 

his  predisposition  to: 

•  Buy  the  company's  products. 
•  Pay  attention  to  and  believe  its 

communications. 

•  Speak  favorably  of  it  to  others. 
•  Listen  to  its  point  of  view  in 

contro\ersies. 

•  Seek  a  career  in  the  company. 
•  Purchase     or     recommend     its 

stock." The  ORC  study  also  pointed  out 

that  a  person's  familiarity  with  a 
company  is  closely  related  to  his  fa- 
vorability  rating  of  that  company. 

"The  best  known  industries,"  ORC 

said,  "arc  those  to  which  the  public  is 
constantly  exposed  to  through  adver- 

tising, product  use  or  everyday  ex- 
periences .  .  .  People  are  generally 

most  favorable  to  the  industries  tbey 

know  best." 
ORC  further  pointed  out  that 

AT&T,  in  general,  is  most  favorably 

r.>c;irded  among  those  segments  of 
the  population  that  know  the  compa- 

ny best.  "Tliis  suggests,"  ORC  stated, 

"that  maintaining  familiarity  \«ith 
AT&T  at  a  high  level  will  help  in 

maintaining  or  improving  the  com- 

pany's overall  public  reputation." 
Both  the  ORC  and  a  Louis  Harris 

.study  showed  AT&T  and  the  Bell 

System  enjoyed  a  reservoir  of  good 

v^iii.  But  ORC  pointed  out  that  pub- 
lic favorability  toward  AT&T  had 

le\cled  off  recently.  Research  results 

indicate  that  people  seem  to  be 

growing  more  critical  of  all  estab- 
lished institutions,  and  that  indi\idu- 

al  companies  will  have  to  work  even 

harder  to  improve  their  public  repu- 
tations. 

"If  companies  want  to  make  gains 

in  today's  very  difficult  business,  cli- 
mate," ORC  stated,  "they  will  need 

to  take  imaginative  aclions  that  truly 

set  them  apart  from  the  crowd." 
AH  of  this  suggests  that  AT&T 

cannot  afford  not  to  advertise.  Ac- 

cording to  Paul  M.  Lund,  AT&Ts 

vice  president  in  charge  of  public 
relations  and  advertising: 

"Informing  the  public  is  an  ac- 
cepted responsibility  of  management 

.  .  .  and  an  important  factor  in 

shaping  a  favorable  environment  for 
future  business  progress. 

"The  basic  determinant  in  how  the 

public  perceives  us  is,  of  course,  the 

quality  of  our  service. 
"Our  actions  must  match  our 

words.  But  in  addition  to  providing 

good  service,  we  must  also  communi- 
cate as  efTectively  as  we  know  how 

on  a  sustained  and  adequate  level. 
And  informative  advertising  is  more 

direct,  more  flexible  and  more  effici- 

ent than  any  other  means  at  our  dis- 

posal." 

And  so  AT&T  has  set  down  its 

goals  and  is  matching  those  words 

with  deeds  in  the  "Bell  S>stcm  Infor- 
mation Plan  for  the  Seventies."  It  is 

directly  responsive  to  this  priority  set 
forth  by  board  chairman  Hi  Romnes: 

"Intangible  as  it  is,  our  service 
reputation  is  the  most  prized  asset  of 
our  business  and  there  is  no  more 

imfxsrtant  priority  than  that  of 

maintaining  iL" 
"The  information  objective  of  first 

priority  entering  the  1970*5",  says  as- 
sistant vice  president  Walter  Can- 

non, "is  to  build  and  maintain  em- 
ployee and  public  confidence  in  Bell 

System  service  and  in  our  commit- 
ment to  its  constant  improvement — 

now  and  in  the  future." 
The  bulk  of  AT&Ts  advertising 

conveys  that  impression. 

And  it  appears  to  be  working,  in 
magazmes,  in  television,  and  io 

related  public  relations  activities. 
Penetration  of  the  message  has  more 
than  doubled  in  recent  months  and, 

among  those  who  saw  the  advertising, 

there  has  been  an  appreciable  im- 
provement in  confidence. 

.And  all  of  this  through  careful  sc 
lection  of  media  and  on-going  effec. 
livcness  testing.  For  the  Bell  System 
for  all  of  its  size,  is  a  small  advenij. 
ing  spender.  Advertising  expense  h 
about  one  half  of  one  per  cent  of 
estimated  Bell  System  revenues,  and 

about  0.80  per  cent  of  estimated  ex- 

penscs  this  year.  And  AT&Ts  corpo. 
rate  advertising  expenditure  is  lea 

than  15  per  cent  of  the  total  budecL 
But  it's  a  hard  working  15  per  cent 
and  an  allocation  that  will  probably 

grow  larger,  such  is  its  importance  to 

AT&T  management. 

•  Keep  it  honest — Corporate  PR 
and  advertising?  It  may  not  be  the 

first  thing  to  think  about  when  getting 

up  in  the  morning  but  you'd  better 
give  it  serious  consideration  if  you 
want  serious  rapport  with  the  public. 

A  regular  re-examination  if  you're 
already  dialoguing. 

It  had  bener  say  the  right  thing  .  . 

.  in  the  right  tone  of  voice  ...  be 

mciningful  .  .  .  understood  ...  be- 
lievable .  .  .  and  above  all  iruthjul. 

And  in  just  the  right  dosages  at  the 

right  time.  Insipid,  spirieless,  charac- 

terless advertising  will  make  all  the 

sound  of  a  tree  falling  in  an  uninhab- 
ited forest.  Stupid,  inflamatory  public 

messages  will  turn  those  deaf  cars 

into  enraged  citizen  groups  not  con- 
tent merely  with  ignoring  the  product 

but  determined  to  destroy  it  and  it$ 
maker. 

The  public  has  a  right  and  an  obli- 

gation to  ask  questions,  demand  an- 

swers, challenge  products  and  corpo- 
ration motives  and  ethics.  Corpora- 

tions have  no  less  a  responsibility  to 

respond,  e\en  anticipate,  in  corporate 

ad  programs.  Like  the  ad  said. 
•Meet  Someone  Halfway.  To  com- 

municate is  the  beginning  of  under- 

standing." And  we  all  know  whal 
that  promotes  Peace.  U 
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Exhibit  57:  "New  Imperatives" 

new  imperatives  for  an  old  devi^^ 

BY  FRANK  HEWENS  &  FRED  POPPE 

THIS  COULD  be  the  year  when  nobody  chooses  to  stick 

forth  his  (or  her)  vulnerable  neck  and  sooth-say  about 

a  "trend"  in  corporate  advertising  except  to  say,  as  some 
have  said  to  the  authors: 

There  should  be  more  of  it  .  .  •  and  it  should  stop  holding 

hat  in  hand  and  apologizing  all  over  the  place. 

Maybe  one  could  find  the  makings  of  "trend"  in  just  that — but 
it  remains  to  be  seen  in  '73  and  beyond  if  corporate  enterprise  will 
indeed  use  corporate  advertising  when  and  how  it  ought  to. 

Al  Ries,  president  of  Ries,  Capicllo,  Colwell  feels  that  corporate 
advertising  is  in  for  basically  a  new  thrust  that  has  to  do  with 

positioning.  He  says,  "Companies  have  to  position  themselves  as 
companies  in  addition  to  positioning  themselves  as  a  product.  Our 

conglomerates  and  semi-conglomerates  i.e.,  Pittsburgh  Plate  Glass,' 
National  Lead,  etc.  find  that  their  name  and  concept  as  a  company 

are  no  longer  up-to-date  with  their  actual  marketing  target  areas. 

They  will  have  to  re-position  themselves  not  only  with  their  cus- 
tomers but  their  employees,  their  stockholders  and  their  financial 

contacts.  I  don't  think  you're  going  to  see  companies  trying  to 
present  a  human  characteristic  any  more.  In  the  past  we  have  seen 

campaigns,  portraying  companies  as  friendly,  dynamic  person- 
alities. This  is  going  to  phase  out.  We  are  gong  to  see  more  and 

more  positioning  that  will  say  "this  company  is  dedicated  to  this 

area." 
Another  leading  marketing  writer  whose  writings  are  followed 

closely  by  both  public  relations  and  advertising  people — one  who 
sees  hundreds  of  samples  of  corporate  advertising  (and  publicity 

re:  same)  cross  his  desk — answered  the  trend-probing  query: 

"We  see  a  lot  of  it,  true.  I  guess  for  that  very  reason  I  wouldn't 
want  to  suggest  a  trend  one  way  or  another.  There's  a  whale  of  a 
lot  being  published.  But  if  you  take  note  of  company  problems  and 

threats  and  challenges  that  show  up  on  the  news  side — that,  for  one 
reason  or  another  are  not  effectively  defended  ...  if  defense  is 

even  a  fair  word  .  .  .  then  it  suggests  that  more  corporate  advertis- 

ing is  an  answer.  But  trend?  Not  really." 
Over  recent  years,  there  has  indeed  been  "more  of  it."  But  the 

quantitative  curve  alone  is  not  significant,  certainly  not  helpful  in 
measuring  refinements  in  the  state  of  the  art. 

Frank  E.  Hewens  is  president.  Corporate  Public  Relations  Counsel,  Morristown,  NJ. 
Fred  C.  Poppe  is  president,  Complan  Inc.,  division  of  de  Garino  Inc.,  New  York  City. 

PUBLIC   RELATIONS   JOURN
**- 
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In  World  Wars  I  and  II,  many  a 

corporate  chest  swelled  in  the  ad 

columns.  Awards  of  "E"  flags  to  de- 
fense contractors  and  sub-contractors 

and  sub-sub-contractors  found  their 

ttay  into  miles  of  corporate  advertis- 

ing. "Founding  father"  ads  on  compa- 

ny anniversaries  arc  as  native  as  can- 

dy apples  and  covered  bridges.  Ads 

have  for  long  been  the  vehicles  for 

special  pleading  of  corporate  issues, 

from  the  days  of  the  Molly  Maguire 

riots.  Full-page  ads  in  our  big  city 

papers  have  pleaded  the  case  for 

corporate  defenders  and  corporate 

raiders  on  alternate  days,  and  labor 

and  management  on  similar  zigs  and 

zags. 

Then  there  are  the  familiar  "boos- 

ter" pages  and  special  issues  of  news- 
papers and  magazines  .  .  .  one  awaits 

*iih  interest  the  day  when  television 

*ill  turn  to  these  opportunities  for 

'.niagc-building  at  cnd-of-the-year, 
midyear  or  special  event.  Plant 

I'pcnings,  expansions,  awards  of  ma- 

jiir  government  contracts,  timely  divi- 

tli^nds  and  quarterly  earnings  an- 

nouncements, happy  settlements  of 

'^bor  problems  ...  all  these  and 

^ore  continue  to  be  quite  properly 

"he  subject  of  corporate  advertising, 
"ui  trend-signs,  no.  These  are  not  the 

Regardless  of  whether  an 

individual  feels  highly 

committed,  moderately 

committed  or  opposed  to 

Corporate  Social 

Commitment,  strategic 

advertising  has  been 

found  to  have  measurable 

influence  on  his  opinion 

toward  a  corporation. 

FAVORABLE  OPINION 
toward  average  company 

A 

11% 

"should  be 
highly 

committed" 

9.6% 

not  exposed  exposed 

26.7%       _ 

FAVORABLE  OPINION 
toward  average  company 

27.1% 

73% 
'"should  be 

moderately 

committed" 

13.5% 

not  exposed  exposed 

Lift 

Factor +  100.7% 

(:
■ 

16% 

"should  be 

opposed" 

FAVORABLE  OPINION 
toward  average  company 

30.9% 

18.5% 

not  exposed  e x posed 

Lift 

Factor 
+  67.0% 
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ti 
Frank  Hewens  (left) 
who  has  his  own 

PR  shop,  Corporate 
PR  Counsel,  and 
Fred  Poppe  prexy  of 
the  ad  agency 

Compian  Inc.,  check 

out  corporate  adver- 
tising wall  chart 

which  emphasizes 
strategic  targets. 

high-flying  Mach  II  aircraft  that 
might  give  us  some  trend  signs.  They 

are  the  trucks  and  commuters'  cars 
down  below,  with  everyday  chores  to 
do  and  ample  reason  to  do  them. 

•  Device  is  ancient — To  put 

things  in  perspective:  corporate  ad- 
vertising, alias  public  relations  adver- 

tising, alias  strategic  advertising,  alias 

corporate  conscience  advertising,  ali- 
as social  responsibihty  advertising,, 

and  the  very  latest  alias  corporate 

positioning  ...  is  not  new.  It's  not 
even  old.  It's  ancient.  The  Dutch 
East  India  Company,  Wells-Fargo, 

Hudson  Trading,  et  al,  used  to  corpo- 

rate-advertise  like  mad:  a  people- 
minded  venture  .  .  .  making  futures 
for  your  family  ...  the  brave  new 

world  .  .  .  make  your  fortune  in  India 
.  .  .  your  own  home  at  2ff  an  acre. 

We're  not  at  all  sure  if  there's  even 
land  at  the  other  end  of  the  voyage, 
but  boy,  can  we  write  an  ad! 

Ivy  Lee,  often  called  the  founding 

father  of  public  relations,  made  very 

full  use  of  the  corporate  advertising 

philosophy,  though  not  the  device  it- 
self, in  the  first  decade  of  this  centu- 

ry. Insisting  upon  social  responsibili- 

ty— a  term  that  however  hadn't  en- 

tered his  consciousness — he  preached 

that  companies  have  a  duty  to  tell 

the  facts,  fully  and  honestly.  He  ar- 

10 

gued  for  the  "two-way-street"  in  cor- 
porate/public communications  .  .  . 

an  idea  that  only  now  is  trickling  into 

the  brain  centers  of  some  manage- 

ments and  into  their  corporate  adver- tising. 

So  the  notion  of  using  paid  ads  to 
tell — as  well  as  sell — comes  down  to 

us  from  the  past,  not  from  the  bright 

young  space  salesman. 

What's  new  .  .  .  i.e.,  what  was  the 
trend-shape  before  this  present  year 
of  no  trend-predicting? 

Just  a  year  ago  in  her  excellent 
Public  Relations  Journal  article 

Audrey  Allen  far  outstripped  these 

writers  on  trend-scanning  by  starting 

out:  "More  corporate  advertising, 
more  professionally  planned  and  ex- 

ecuted, carried  by  all  kinds  of  media, 

with  the  emphasis  on  social  aware- 
ness. That's  the  trend  for  the  com- 

ing year,  say  admen." In  the  past  twelve  months,  it 

would  appear  that  Ms.  Allen's  ap- 
praisal has  been  borne  out. 

"Social  awareness"  has  been  a 

proper  theme,  indced-though  again, 
no  prophets  have  arisen  to  say  that 
there  will  be  more  or  less  of  same. 

Social  awareness  emphasis  has 

dwelled  heavily  upon  such  concerns 
as  auto  safety,  ecology,  interpersonal 
relationships,  inflation,  consumerism. 

Allstate  Insurance — a  winner  last 

year  of  a  Silver  Anvil  Award  for  its 

public  relations  program  in  behalf  of 

tougher  auto  bumpers,  has  recently 
initialed  an  ad  program  on  the  sub- 

ject. To  be  sure,  the  shades-of-gray 

aspect  demarking  sell-ads  from  tell- 
ads  comes  in  here:  these  ads  (in- 

creasingly) make  clear  Allstate's  po- 
licy of  giving  reduced  rates  for  better 

bumpers. 

V.D.isanequal 

opportunity  disease 
Since  1900  Srp^|'• 

Youngs  Drug  Products  Corporation  |XJ 

Youngs   Drug   Products  Corpora- 

both 

tion — a  leading  manufacturer 

prophylactics  used  to  prevent 

venereal  disease  and  unwanted  pf^8' 

nancy — carries  on  a  very  extcnsi*'* 
program  of  public  service  advertisinl 
alerting  readers  to  the  dangers  <* 

V.D.  ...  the  manner  in  which  V.D- 

is  transmitted  (and  not  transmiti^Y 
...  the  vulnerability  of  young  pcop" 

(Continued  on  pane  12) 
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particularly  to  V.D.  ...  the  need  for 
more  education  ...  the  importance 

of  prevention.  TTie  enlightened  self- 
interest  of  the  company  is  by  no 
means  obscure.  But  the  ads  are  cor- 

porate, not  market  oriented.  TTiey 
sell  no  products  per  se. 

To  the  uninitiated  who  think  cor- 

porate advertising  costs  may  be  too 

rich  for  their  blood  .  .  .  relax.  It  ain't 
all  that  expensive!  This  depends,  of 
course,  on  just  how  much  has  to  be 
accomplished.  Sure  there  are  many 

giants  who  buy  network  TV,  full 

page  newspaper  ads  in  50  major  US. 
markets,  and  four  color,  double  page 
spreads  in  Time  (space  alone  for 
one  shot  is  .  .  .  (ouch)  $70,840.)  But 

there  are  many,  many  unheralded 

low    budget    campaigns    also    being 

•  The  Hole  Company — Take 
Hcndrick  Manufacturing  Co.,  a  97 

year  old  perforated  metals  manufac- 

turer in  Carbondale,  Pa.  Hcndrick's 
business  is  to  make  holes  in  metal. 

Lots  of  people  buy  perforated  metal 
...  for  things  like  car  radio  grilles 
and  decorative  room  dividers.  But,  a 

lot  of  buyers  and  prospective  buyers 

don't  know  where  to  buy  holes.  So, 
four  years  ago,  Hendrick  started  run- 

ning a  corporate  campaign  to  tell 

people  all  about  Hcndrick,  its  peo- 
ple, its  plant,  its  town  ...  its  image. 

The  ads  never  appeared  in  Time  .  .  . 
Newr^eek  or  Fortune. 

Instead  they  ran  in  Iron  Age,  In- 
dustry Week  and  the  like.  The  ad 

theme  said  "Meet  the  Hole  Compa- 
ny," "Meet  the  Hole  Man,"  "Meet 

the  Hole  Town,"  and  on  and  on.  To- 
tal yearly  space  and  production  costs 

amount  to  under  $50,000.  But  guess 
what?  Soon  after  the  ads  started  to 

appear,  requests  for  perforated  met- 
al, plus  slews  of  unsolicited  purchase 

orders  from  people  who  never  bought 
holes  before,  have  been  coming  in  to 

Hcndrick  marked  to  the  attention  of— 

"The  Hole  Man,"  "The  Hole  Town" 

and  "The  Hole  Company." 
Sure  Hcndrick  benefits  and  is  still 

benefiting  from  this  low  cost  corpo- 

rate campaign.  But  ...  so  has  Car- 
bondale, and  so  have  Hendrick  em- 

ployees, stockholders,  customers,  sup- 
pliers and  everybody  else  within 

shooting  range  of  its  advertising 
reach. 

Or  how  about  a  company  who  is 
multinational  (also  see  ITT  story  on 

page  33)  in  scope  and  is  proud  of  it. 
Otis  Elevator  Company  has  been 

running  a  campaign  for  several  years 
with  an  objective  of  presenting  itself 
as  a  multinational  company,  in  spite 

of  the  slurs  being  cast  on  this  type  of 

operation  by  the  proponents  of  the 
Burkc-Hartkebill. 

Sure  they're  selling  themselves  to 
the  financial  community,  but  they're 

also  telling  that  they're  in  favor  of internationalism. 

Good  current  examples  of  corpo- 

rate advertising  must  include  exam- 
ples from  the  oil  industry — telling  of 

new  equipment  designed  to  minimize 

harmful  effects  ufxjn  ecology  .  .  .  ex- 

amples, also  ecology-oriented,  from 
lumber  producers.  Recent  ads  signed 

by  The  CBS  Owned  AM  Stations 
talk,  for  example,  about  cities  that 
have  low  rates  of  motor  vehicle 

deaths  .  .  .  this  particular  ad  tapping 

New  York  City  as  lowest  among  sev- 

en. There's  much  comment  about 
traffic  safety  .  .  .  but  the  ad  weighs 

out,  finally,  as  sell  at  least  equally 
with  tell.  No  rebuke  intended,  more 

power  to  them  .  .  .  but  it  leads  to  a 

fair  question:  shouldn't  a  corporate 
ad  stand  on  a  pedestal  and  tell,  not 
sell? 

•  Tell  and  Sell— Nuts  to  that.  If 

you  can't  also  sell  in  a  tell  ad — 

sncakily  if  need  be,  you're  misunder- 
standing the  ultimate  purpose  of  cor- 

porate advertising.  As  the  wall  chart 

of  circles  with  this  story  seeks  to  ju 

gcst,  one's  arrows  aimed  at  vario 

targets  into   the   granddaddy   targ  "* corporate     benefit,     i.e.     Sales     • 
profit.  Without  which  nothing. 

If  there's  a  paucity  of  trend  lalV  • 
this  trend  story,  at  least  one  can  urpe 
where  trends  hopefully  ought 
be  appearing:  in  more  audienc*. 
oriented  copy,  more  briskly-rcadin. 

style,  more  crealive'slants,  more  caJ! 
dor  and  (please  forgive)  more  mar. 

kct  orientation. 
That  first  one;  audience  orienlj. 

tion.  Too  many  special-pleading  cor. 
porate  ads  grope  aimlessly  for  a  few 
listeners  in  a  crowded  ball  park  \siiij 

omnibus  appeals.  There's  nothini 
wrong  with  the  idea  of  a  full  page  ig 

Tlie  New  York  Times  aimed  actual!* 

at  a  small  portion  of  Times'  reader- 
ship. But  that  small  readership  had 

better  discover  instantly  that  thcy'rt 
the  ones. 

TTie  next:  more  briskly-rcadinj 

style.  Too  many  PR  people  and  top- 
side executives,  by  all  the  evidence, 

assume  that  ̂   corporate  advertising 

somehow  is  management's  baby, 
rather  than  the  proper  province  for 

advertising  agencies  and  ad  copywrit- 
ers. Tlie  smart  PR  person  is  one  who 

knows  when  to  yield  to  the  advertis- 
ing man  .  .  .  and  stop  regarding  him 

as  his  natural  enemy,  like  the  foi and  the  dog. 

And  what  about  the  business 

press?  Isn't  this  an  ideal  place  for  the 
corporate  message  to  run.  Why 

should  only  TV,  the  newsweekly  and 

financial  press  carry  corporate  adver- 

tising? Edgar  M.  Buttenheim,  Pres- 
ident of  Buttenheim  Publishinj 

Corp.,  headquartered  in  Pittsficld. 
Mass.,  publishers  of  Contractors  A 

Engineers  Monthly,  Contractor, 

American  City,  Engineering  Con- 
struction World,  Mart  Magazine, 

Municipal  Index  and  Industrial  Bul- 
letin says  "Sure  we  pick  up  a  page  of 

two  of  corporate  advertising  as  a  par- 
ticularly fitting  case  arises.  But  ** 

don't  have  an  aggressive  campai^ 

going  on  to  seek  out  this  kind  of  busi- ness. Wc  go  where  the  frequency  i» 

and  that's  in  the  product  advcrtisml 

category.  Business  publication  ra'c* 
arc  too  low  to  warrant  a  special  sale* 

(Continued  on  page  68) 
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CORPORATE  ADVERTISING 

{Continued  from  page  12) 

push  in  this  area." Is  there  a  trend  toward  increased 

corporate  advertising?  Dave  Sawyer 
N.Y.  Advertising  Sales  Director  of 

Fortune  says  "The  truth  of  the  mat- 
ter is,  corporate  advertising  dollars 

tend  to  increase  in  direct  proportion 
as  the  economy  increases.  The  same 
of  course  can  be  said  when  we  have 

a  downswing  in  the  economy." 
Charles  Mill,  president  of  the  Ameri- 

can Business  Press  which  numbers 

465  business  publication  members 

cautions  "a  lot  depends  on  the  indus- 
try, in  the  middle  of  our  recent  reces- 

sion the  medical  field  was  on  a 

tremendous  upsurge.  Medical  books 

were  carrying  a  lot  of  real  good  four- 

color  corporate  advertising."  So  it's 
safe  not  to  generalize  when  discuss- 

ing corporate  advertising  media  ex- 
penditures. 

How  about:  more  creative  slants? 

A  picture  of  a  non-smoking  factory 
chimney  can  tell  more  about  a  com- 

pany's progress  in  smoke  abatement 
than  10,000  words.  IBM's  "Think" 

once  said  more  about  the  company's 
respect  for  intelligence  than  would 

the  resumes  of  all  of  its  engineers. 
And  a  long  view  of  a  row  of  trees 

and  a  wide  lawn  on  company  proper- 

ty may  have  more  to  say  about  com- 

munity-mindedness  than  a  page  of 

print. 
To  the  public  relations  practition- 
er, corporate  advertising  should  be  an 

important  supplement  to  his  more 

familiar  tools:  publicity  releases, 

visual  aids,  speeches,  reports,  special 

events.  Often,  however,  it  may  turn 
out  to  be  his  single  most  useful  and 
most  effective  tool. 

Many  public  relations  people  to- 

day (still)  are  ex-editors  and  report- 
ers. TTiey  may  be  reluctant  to  make 

use  of  corporate  advertising  because 
of  this  .  .  .  and  often,  too,  because  of 
budget. 

But  the  corporate  advertising  ap- 
proach may  often  sift  out,  in  particu- 

lar circumstances,  as  the  handiest, 

most  "available"  and  most  targctable 
device  of  all. 

Corporate — "strategic  position- 
ing"— rather  than  "product"  adver- 

tising— can  be  used  in  many  areas,  to 

reach  scores  of  the  separate  "pub- 
lics" known  to  the  public  relations 

person  .  .  .  and  reachable  through  the 
skills  of  advertising  people. 

If,  as  Audrey  Allen  accurately 

noted  in  the  Journal  last  year,  "so- 
cial awareness"  is  an  emerging  focus 

for  corporate  advertising,  one  must 

recognize  that  many  other  fields — 
many  more  objectives — are  proper 
employments  for  purchased  space. 

•  Talking  to  "Mr.  Big" — Before 
the  ad  man  or  PR  man  or  a  combin- 

ation of  the  two  sits  down  to  write 

his  or  their  plan  (and  it  necessarily 

must  be  a  strategic  plan)  for  the  per- 
fect corporate  campaign  he  must  sit 

down  with  the  one  man  who  will  be 

guiding  that  company's  growth  during 
the  next  five  years  or  (even  better) 

ten  years!  You  all  know  who  this 
man  is  .  .  .  his  title  may  change,  be  it 

president,  chairman  or  executive  vice 

president  .  .  .  he's  the  guy  whose  box 
you  probably  find  at  the  top  of  the 
T.O. 

This  is  the  most  important  part  of 

the  conceptual  stage  .  .  .  this  is  the 

time  when  "Mr.  Big"  tells  you  .  .  . 
the  corporate  carpenter  how  he  wants 

his  company  to  be  "thought  of," 
"positioned,"  "imaged,"  or  "behold- 
ed"  by  its  many  publics.  Before  you 
can  start  to  build  this  image  you 
must  find  out,  first  and  foremost, 

what  objectives  the  boss  has  for  his 
campaign.  Caution  though!  Objective 
finding  can  be  fraught  with  dangers 

...  so  here  you  must  guide  your  man- 
agement man,  deftly  but  positively. 

At  this  stage  you  must  combine  "seat 

of  the  pants"  logic  with  some  pure 
but  thorough  attitudinal  or  awareness 
research  (call  it  public  research 
rather  than  market  research  because 

that's  really  what  it  is).  This  is  the 
smart  way!  Find  out  how  manage- 

ment wants  the  company  to  be  posi- 
tioned in  the  minds  of  its  many  pub- 

lics, then  conduct  a  bench  mark  re- 

search study  to  find  out  how  the  com- 
pany is  currently  positioned  or 

thought  of.  Then,  write  your  objec- 
tives, write  your  plan,  map  your 

strategy,  plan  your  paid  advertising 
campaign,  conduct  your  campaign 
(for  a  minimum  of  18  months),  then 

do  another  research  study  to  find  out 

Target  areas  for  your  corpo- 
rate  advertising  objectives  are: 

•  Government  agencies  and 

legislators •  Employees  and  prospective 

employees 
•  Plant  communities 
•  Customers  and  prospective 

customers 
•  Suppliers 
•  Stockholders  and  would-be 

stockholders 

•  Acquisition-minded 
management 

•  Financial  community 

•  Competitors 
•  Consumers 
•  International  and  multi- 

national investors 
•  General  Public 

what  the  company's  image  is,  after  iis 
many  publics  have  been  influenced 

by  exposure  to  your  corporate  adver- 
tising. 

Sounds  easy.  Maybe.  But  in  prac- 

tice it  sure  as  hell  isn't.  Remember 
OBJECTIVES  are  the  key  and— 

boy,  if  they're  off  base  or  misguided 
it  can  cost  you,  your  management, 

and  your  stockholders  one  heck  of  • 

lot  of  money.  So  write  them  careful- 

ly, then  rewrite  them,  assign  them 

priorities,  get  everybody  involved  to 

approve  them,  and  you're  on  your way.  □ 
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Exhibit  58:  "Solving  the  Corporate  Image  Problem" 

SOLVING  THE  CORPORATE  IMAGE 
PROBLEM:  AN   INTEGRATIVE 

APPROACH 

BY    DAVID    H.    FURSE    and    DR     CHARLES    F.    STEILEN 

A  READER 
 WOULD  have  di

ffi- 

culiy  finding  recent  editions 

of  any  public  relations  or 
advertising  journal  without 

some  article  extolling  the  virtue  of 

greater  candor  in  corporate  advertis- 
ing or  the  coming  age  of  truthfulness 

in  corporate  public  relations.  Invaria- 
bly this  greater  truth  is  supposed  to 

lead  to  public  confidence  in  these  in- 
stitutions and  to  all  the  other  accout- 

crmenls  that  supposedly  go  along 

with  a  public  relations  success. 

Unfortunately  most  corporations 

have  such  a  poor  understanding  of 
the  fragile  nature  of  these  successes, 

if  they  achieve  them  in  the  first 

place,  that  they  almost  invariably  fail 

10  follow  them  up.  They  either  con- 

tinue telling  the  same  tired  truths  un- 
til their  publics  are  sick  of  them  (the 

"we-must-bc-doing-somelhing- right" 
phenomenon),  or  they  slop  telling 
iheir  story  at  all  so  that  the  firm  can 
get  back  to  other  more  important 

problems  (the  "now-thal-they're-ofl- 
our-backs"  phenomenon). 

Increasingly,  however,  business- 

men are  becoming  concerned  with — 
and  confused  by — the  rising  clamor 
among  consumers  not  only  for  better 

products,  but  for  their  very  heads. 
These  businessmen  are  rightfully 

asking,  "What  about  the  miracles  wc 

have  accomplished  for  you?"  But  the 
consumer,  who  is  used  lo  miracles  by 

now,  is  responding,  "What  have  you 

done  for  me  lately?"  Harvard  Profes- 
sor Daniel  P.  Moynihan  pointed  out 

D*viD  H  FtmsE.  is  oyuM.ml  pmlisfor.  Dc- 
purlinrnr  of  Advrrtning,  Michiyan  Slalf 
Viii\irsil\.  and  Dr.  Ch»R|  ES  H.  SrniEN. 
is  u\socialr  projrs^or.  Dipurlmrnt  of  Mar- 

in in  f!.  Ceoffiia  Stair  Univrrsily. 

the  reason  for  this  in  a  recent  address 
before  the  American  Association  of 

Advertising  Agencies.  He  explained, 

"The  l.Sth  time  a  miracle  occurs,  it 
becomes  commonplace.  So  you  can 

walk  into  a  supermarket  today  and 
l(X)k  aroimd  and  it  looks  normal  to 

you,  instead  of  revealing  the  most 
extraordinary  abundance  of  goods 
and  services  that  mankind  can  con- 

ceive." 

All  loo  often,  business  firms  have 

neglected  lo  devise  and  implement 
comprehensive  public  relations 

strategies  which  complement  Iheir 
marketing,  financial,  and  internal 

management  strategies  in  contribut- 
ing lo  the  accomplishment  of  corpo- 
rate objectives.  The  importance  of 

linking  these  strategies  cannot  be 

oversiressed.  The  corporate  public 
rclaiions  effort  itself  may  be  made  up 

of  a  group  of  linked  substralegies, 
each  with  separate  goals,  messages, 
audiences,  and  constraints. 

For  example,  there  should  certain- 
ly be  a  public  relations  strategy  com- 

plementing the  marketing  strategy  of 
the  firm.  This  is  especially  true  today 

since  public  relations  has  become  an 

increasingly  important  factor  affect- 
ing the  credibility  of  marketing  com- 

munications. During  the  formulation 
of  the  marketing  strategy,  the  public 

relations  man  might  function  as  a 
sort  of  sensitized  consumer  ombuds- 

man. On  the  implementation  side,  he 

would  be  concerned  with  such  prob- 

lems as  how  to  make  the  company's 
advertising  more  believable,  how  to 

improve  employee  and  dealer  rela- 
tions, or  how  to  build  a  favorable 

image  of  the  company  among  spe- 
cified consumer  segments.  Company 

financial  and  internal  management 

strategies,  on  the  other  hand,  would 
introduce  different  audiences  and 

constraints  calling  for  complementary 

public  relations  substralegies.  The 

public  relations  strategist  then  must 
weld  all  of  these  substralegies  togeth- 

er into  a  compatible,  convincing whole. 

•  Professionalism  and  Honesty — 
In  a  recent  survey  conducted  by  a 

New  York  public  relations  executive, 

public  relations  practitioners  rated 
their  occupation  last  in  terms  of 

stature  compared  with  eight  others. 

The  major  difficulty  cited  was  that 

most  people  don't  understand  what 
public  rclaiions  really  is.  Undoubted- 

ly, many  of  the  354  PR  practitioners 
who  responded  could  be  counted 
among  the  same  number.  How  can 

there  be  professionalism  in  public 
relations  when  no  one  understands 

about  what  he  is  supposed  to  be  pro- 

fessional? Public  relations  practition- 
ers seem  to  be  filling  the  void  with 

technical  communications  proficiency 
and  a  flair  for  honesty. 

Audrey  Allen,  editor  of  Media 
Business,  wrote  an  excellent  article 

entitled  "Corporate  Advertising:  Its 
New  Look"  in  the  November,  1971 
issue  of  the  Public  Relations  Journal. 

Ms.  Allen  pointed  enthusiastically  w 

the  increased  professionalism  and 

"painful"  honesty  of  the  "new"  cor- 

porate advertising.  There  is  a  tendctJ- 
cy  after  reading  such  an  article,  how- 

ever, to  believe  that  all  is  well  i" 

Camclol  that  truth  and  communi- 

cations professionalism  in  public  rcl»* 
lions  are  all  thai  arc  needed  to  *'" 

the  day  for  the  corporation  and  ">* 
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free  enterprise  system.  Such  a  con- 
clusion would  be  a  flangerous  over- 

simplification. 
Professionalism  and  honesty  are 

certainly  two  important  ingredients  in 
successful  public  relations,  but  there 
is  much  more.  If  we  may  borrow  a 

term  from  Charles  Reich's  Greening 
oj  America,  the  majority  of  firms  are 

still  at  the  "Consciousness  I"  level  of 

public  relations  awareness.  Con- 
sciousness I  executives  see  little  need 

for  a  constant  public  relations  pro- 
gram. If  they  use  public  relations  at 

all,  it  is  only  on  an  occasional  basis 

either  to  put  out  corporate  "brush- 
fires"  that  mistakenly  have  come 
into  public  view  or  as  a  philanthropic 

gesture  of  "doing  something  nice"  for 
society. 

A  growing  minority  of  firms  have 

recognized  the  need  for  a  compre- 
hensive, professional  public  relations 

program — not  a  whitewash  of  the  is- 
sues, but  a  legitimate  attempt  to  tell 

the  company's  story.  These  firms 
have  achieved  what  we  might  call 

public  relations  "Consciousness  II." 
They  have  seen  the  danger  in  current 

public  criticism  of  business.  These 
companies  are  diverting  the  very  best 
talents  in  the  communications  busi- 

ness to  telling  the  company's  story — 
and  equally  important — they  are 
diverting  more  corporation  dollars  to 
building  a  company  story  worth  the 
telling. 

This  is  a  healthy  trend,  but  there  is 

a  glimmer  of  a  third  level  of  con- 

sciousness which  goes  beyond  Con- 
sciousness II.  This  public  relations 

"Consciousness  HI"  will  be  far  more 
sophisticated  in  its  use  of  the  tools  of 

analysis  and  strategy  available  to  it — 
many  of  these  from  the  marketing 

discipline.  Few  would  deny  the  spec- 
tacular success  of  businesses  in  the 

selling  of  goods  and  services.  Yet, 
few  firms  can  point  with  pride  to 

their  ability  to  sell  themselves,  al- 
though the  principals  are  the  same. 

•  Beyond  Honesty — Essential  to 
the  development  of  a  Consciousness 
III  public  relations  strategy  will  be 
identification  of  the  essential  benefit 

for  the  consumer  of  the  public  rela- 

tions "product."  What  does  he  have 

to  gain  from  believing  the  message? 

The  other  side  of  this  product  analy- 

sis is  the  non-monetary  "price"  that 
consumers  will  have  to  pay.  The 

most  important  element  of  this  price 
for  the  consumer  will  generally  be 

the  requirement  that  he  rearrange  his 
current  attitudes  and  value  structures 

in  order  to  maintain  consistency  with 
the  new  information.  The  framework 

to  be  presented  here  contains  four 

major  steps  necessary  to  the  develop- 
ment of  an  effective  Consciousness 

HI  public  relations  strategy. 

•  Definition  of  Objectives.  In  this 

step  the  public  relations  practitioner 
must  isolate  particular  problems  to  be 

solved  and  broad  objectives  he  in- 
tends to  accomplish.  Throughout  the 

following  steps  in  the  formulation  of 

his  PR  strategy,  the  practitioner  will 

continually  be  changing  and  sharpen- 
ing his  objectives.  This  step  is  not 

new  to  public  relations  executives, 

but  the  emphasis  will  be  changed 

whenever  possible  to  the  use  of  mea- 
surable objectives  accomplished  with 

specific  audiences  within  specified 

time  periods. 

•  Audience  Research.  As  men- 

tioned previously,  the  public  relations 
audience  is  dictated  for  the  most  part 

by  the  particular  corporate  strategy 

being  served  by  the  public  relations 
effort.  Much  audience  information 

often''can  be  taken  from  existing 
company  records  or  market  research. 
However,  the  specific  information 

needs  of  the  public  relations  strate- 
gist are  different.  Before  he  can  begin 

to  build  the  desired  corporate  image, 
he  must  have  a  correct  benchmark 

on  current  audience  perceptions.  This 
situation  is  analogous  to  that  of  the 
medical  doctor  who  needs  to  know 
where  it  hurts  before  he  can 

prescribe  a  cure.  The  most  important 
factor  to  remember  in  this  step  is  that 

the  company  does  not  have  one 
amorphus  mass  public.  The  public 
relations  practitioner,  just  like  the 

marketing  manager,  must  segment 

his  audience  into  meaningful  sub- 

groups and  design  a  specific  commu- 
nications effort  to  each  segment — or 

at  least  to  reach  the  most  important 

of  them.  Trying  to  say  somcthins  l« 
everyone  is  an  almost  certain  way  ̂  
communicating  nothing  to  any 

one. 

Pr  Product /Price  Anahs 

Thi 

step  has  been  perhaps  the  most  over. 
looked  phase  of  an  eflfective  publj^ 
relations  strategy,  and  is  undoubtedly 
the  most  difficult.  The  public  rcl» 
tions  product  is  not  used  here  to  refer 
to  the  message  itself,  but  to  symbol, 
ize  the  essential  benefit  (s)  that  con- 

sumers of  the  message  will  recci\-e 
The  public  relations  price  on  the  othi 
er  hand  is  the  nonmonetary  cost  to 

the  consumer  if  he  decides  to  "buy" 
the  public  relations  product.  Should 

the  price  outweigh  the  benefits  for  a 

significant  portion  of  the  audience, 
the  whole  public  relations  strategy  u 
destined  to  fail.  If  the  public  relationi 

message  pufTs  up  the  product  or  sclli 
benefits  that  do  not  exist,  consumea 
will  demand  a  refund  which  amounu 
to  a  hardening  of  negative  attitude* 
and  values,  and  an  erosion  of  the 

credibility  of  the  source  of  the  mes- 

sage. Over-selling  is  worse  than  i 
public  relations  failure  because  it 

makes  the  sale  of  future  public  rela- 
tions products  exceedingly  difficult. 

Corporate  misunderstanding  of  thii 

PR  Product/Price  relationship  ac- 

counts for  most  of  the  corporate  pub- 

lic relations  failures.  Humble  Oil'i 
current  corporate  advertising  cam- 

paign selling  its  efforts  to  protect  the 
environment  is  a  good  example 

of  this  product/price  relationship. 

Humble's  public  relations  product  is 
presented  as  wildlife  sanctuaries  and 

unspoiled  fishing  waters  that  rep- 
resent important  present  benefits  to 

potential  consumers,  not  as  some  ab- 
stract future  benefit  for  yet  unborn 

generations  (always  a  difficult  public 
relations  product  to  sell).  The  price 

■for  buyers  of  this  Humble  image  i$ 

displacement  of  current  attitude* 
about  oil  companies  as  spoilers  of  the 

environment — at  least,  where  Hum- 

ble is  concerned.  The  price  rclau've 
to  the  perceived  benefits  is  small  be- 

cause people  really  want  to  believe 

that  something  constructive  and  tan- 

gible is  being  done  in  this  area.  How- 
ever, the  real  test  for  Humble  is  s"» 

ahead  when,  hopefully,  they  can  cap- 

italize and  build  on  their  current  soc- 
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cess.  Like  any  success  in  the  market- 
place, public  relations  successes  must 

be  maintained  %igilantly  or  they  evap- 
orate in  the  face  of  changing  com- 

petitive and  consumer  pressures. 

•  Communication  Mix.  TTie  final 

step  in  a  public  relations  strategy  is 

the  development  of  the  communica- 
tion mix.  This  step  is  undoubtedly 

the  most  extensively  developed  mus- 

cle in  the  whole  body  of  public  rela- 
tions. Talented  message  and  media 

strategists  are  already  available  in 
record  numbers.  The  secret  to  public 

relations  success  is  directing  these 

creative  talents  effectively  to  accom- 
plish public  relations  objectives.  The 

creative  communication  is  not  the 

product,  it's  just  another  tool.  Finally 
it  is  necessary  to  develop  a  feedback 

loop  or  system  which  allows  manage- 
ment to  determine  the  effectiveness 

of  its  program. 

•  PR  Strategy  and  the  Real 
World — To  test  the  use  of  this  ap- 

proach we  challenged  several  college 

classes  at  Georgia  Slate  University  to 
tackle  one  of  the  thorniest  public 
relations  problems  in  America  today 

— the  low-income  housing  program  of 

the  Office  of  Housing  and  Urban  De- 
velopment (HUD).  For  the  students, 

target  neighborhoods  for  low-income 

housing  projects  became  the  "target 
audience",  and  the  low-income  hous- 

ing concept  became  "the  prod- 

uct" with  physical  and  psychologi- 
cal price  tags  attached.  A  major 

problem  with  the  low-income  housing 
program  is  that  the  seller,  the  federal 
government,  has  not  been  able  to 

conceptualize  its  product  as  benefits 
to  be  derived  by  communities  in 

which  the  product  is  placed.  In  addi- 
tion, the  seller  has  not  defined  the 

monetary  and  non-monetary  prices 
which  must  be  paid  by  residents  of 
these  neighborhoods.  As  a  result,  the 

failure  of  the  program  can  be  at- 

tributed to  HUD's  underestimation  of 
the  price  that  the  buyer,  the  subur- 

ban dweller,  has  attached  to  the  ac- 

ceptance of  low-income  housing.  In 
this  case  the  price  can  be  defined  as 
the  social,  economic,  and  physical 
risks  which  the  suburban  resident 

perceives  that  he  will  have  to  take. 

The  cost  of  taking  these  risks  signifi- 

cantly outweigh  any  perceived  tangi- 

ble or  psychological  benefits — hence 
the  strong  opposition  to  the  program 

in  virtually  every  section  of  the  coun- try. 

The  housing  objectives  as  stated 

by  the  government  include  the  fol- lowing: 

•  To  adequately  house  all  of  the 
nation's  people. 

•  To  increase  the  supply  of  hous- 
ing units  numerically. 

•  To  expand  the  range  of  housing 
opportunities  for  everyone. 

Most  of  the  effort  by  HUD  to  date 

seems  to  focus  on  the  production  side 

of  the  problem  (i  e.,  concern  with  the 

number,  availability,  and  manufac- 

ture of  housing  units).  Little  em- 
phasis seems  to  have  been  placed  on 

the  marketing/public  relations  side 

(ie.,  what  changes  in  the  program 

and  communications  about  the  pro- 

gram will  be  required  before  subur- 
ban neighborhoods  can  accept  low- 

income  housing?). 

With  this  in  mind,  the  students  ap- 

plied their  own  version  of  a  Con- 
sciousness III  plan  of  analysis  to  the 

problem.  The  first  step  involved  set- 
ting broad  strategic  objectives.  Tliese 

fell  into  two  parts.  The  first  was  to 
isolate  target  neighborhood  attitudes 

which  represent  the  severest  barrier 

to  acceptance  of  low-income  housing, 
and  to  positively  affect  those  attitudes 

in  a  specified  time  period.  The  sec- 
ond part  was  to  develop  an  image  of 

low-income  housing  among  target 
residents  which  is  compatible  with 

existing  altitudes  toward  home  and 
neighborhood.  The  accomplishment 

of  this  compatible  image  will  be  de- 

pendent upon  changes  in  the  low- 
income  housing  program  itself  and  in 
communications  about  the   program. 

The  next  step  called  for  an  analy- 
sis of  target  audience  attitudes  about 

their  neighborhoods.  The  objectives 
of  their  research  were  as  follows: 

•  To  determine  how  the  target 
resident  perceives  his  own  home  and 

neighborhood  as  important  personal 

s>mbols. 
•  To  determine  the  target  neigh- 

borhood attitudes  toward  low-income 

housing  and  the  factors  responsible 
for  such  attitudes. 

•  To    determine    what   condiu'on, 
must  exist  to  make  low-income  h 
ing  acceptable  to  the  target  neio},i^^ 
hood. 

Answers  to  each  of  these  resean* 
objectives  were  prerequisite  to  tV 
development  of  communications  oK. 

jectives  and  an  effective  strateg^•  * 
portion  of  the  market  research  result, 
are  presented  in  the  following  p„ 

agraphs. The  students'  investigation  of  prj. 
vious  research  indicated  that  a  hous« 
is  far  more  than  a  shelter.  To  the 
outside  world  and,  more  important. 

to  the  hidden  psyche  of  the  owner 

his  house  serves  as  the  material' definition  of  his  status.  Furthermore, 
it  helps  define  the  future  social  pes}, 
tion  of  his  children  since  such  siatuj 

is  transferable,  particularly  in  its  ten- 

dency  to  provide  proximate  socially 
acceptable  associates,  friends,  and 

marital  partners.  TTie  social  and 

physical  aspects  of  housing  were  also 
found  to  be  tightly  linked.  A  weD 

maintained  house  and  yard  were  val- 
ued for  themselves  and  as  signs  rf 

the  neighborhood's  social  status.  A 
recent  study  by  the  University  of 

Michigan  Institute  for  Social  Resear- 
ch concluded  that  whether  a  neigh- 

borhood is  well  kept-up  is  the  best 

single  predictor  of  neighborhood  sat- 
isfaction. The  compatibility  of  neigh- 

borhood residents  was  the  next  most 

important  factor' 
TTie  student's  primary  field  re- 

search provided  other  enlightening 
information.  A  significant  majorit)  d 

respondents  interviewed  indicated 
they  would  reject  the-  placement  of 

low-income  housing  in  their  neigh- 

borhood. This  was  due  to  what  re- 

spondents perceived  as  the  thrcalct>- 
ing  nature  posed  by  the  new  residcnti 
who  would  be  living  in  such  a  pro;- 
eci.  It  was  determined  that  property 

values,  quality  of  local  education,  se- 

curity, and  neighborhood  stabilizi- 

tion  were  the  factors  of  greatest  iio- 

portance  to  the  suburban  dwcllcf- 

Residents  felt  that  property  value* 

would  decrease,  that  crime  would  in- 

crease, that  the  quality  of  educaiK* 

and    companionships   for   their  ch 
'John     Lin^inj.     Rpben     Morins. 

rchner.    Plannrd    Frsidrniial   Enviroi. 

ult    for    Social    Rfstirch.    Braun-Brumfttll.   »- 
Knn  Arbor,  Michigan.   1970. 

(Continued  on  page  70) 

32 

PUBLIC    RELATIONS    JOLR-
 

R.sAt 



558 

SOLVING  CORPORATE  IMAGE 

dren  would  decrease  substantially, 

and  that  the  property  tax  would  in- 
crease due  to  the  need  for  additional 

services.  Other  major  objections  to 

low-income  housing  focused  on  the 

large  size  and  lack  of  upkeep  associ- 
ated with  existing  housing  projects.  It 

was  discovered  that  first  impressions 

of  the  upkeep  and  general  appear- 
ance of  a  low-income  housing  project 

are  very  important  in  developing  per- 
manent attitudes  toward  all  low- 

income  housing. 

In  the  product/price  analysis  stu- 
dents considered  the  feasibility  of 

producing  housing  which  is  better  ar- 
chitectually  suited  to  specific  target 

neighborhoods.  One  possibility  might 
be  to  involve  suburban  residents  (ar- 

chitects) themselves  in  the  design  of 

such  housing.  In  addition,  residents 
must  be  reassured  of  the  upkeep  of 

such  a  project — and  the  first  step 
might  be  to  improve  the  upkeep  of 

existing  projects.  A  change  in  name 

from  low-income  housing  to  some- 

thing more  positive  like  "Suburban 
Housing  Improvement  Develop- 

ments" may  also  have  a  beneficial 
effect  on  the  negative  image  immedi- 

ately associated  with  the  current 

HUD  program.  To  reduce  residents' 
fears  of  major  changes  in  the  com- 

position of  their  neighborhoods, 

housing  projects  could  be  dispersed 
with  as  few  units  in  them  as  is 

economically  feasible.  It  might  also 
be  advantageous  to  place  projects  in 

neighborhoods  that  have  predomi- 
nantly young  households  in  them, 

since  younger  respondents  had  indi- 

(Continued  from  page  32) 

cated  a  greater  penchant  to  change 
their  attitudes. 

Finally  the  students  investigated 
the  communications  mix  which  would 
be  best  able  to  translate  the  benefits 

of  the  program  and  to  overcome  the 
objections  which  were  uncovered  by 
the  research.  As  in  the  product/price 

analysis,  no  attempt  will  be  made 

here  to  present  the  students'  specific 
plan  of  action.  There  were  large  gaps 

and  shortcomings  which  are  inherent 
in  any  student  project.  Interesting 
bits  of  their  analysis  are  presented  to 

show  the  direction  and  scope  of  their 
thinking. 

For  example,  one  communication 

approach  suggested  was  to  show  the 

target  audience  the  similarities  be- 
tween their  own  neighborhood  and 

home  life,  and  that  of  the  residents  of 

a  low-income  housing  project  in  or- 

der to  stimulate  empathy.  Other  mes- 

sage components  should  include  em- 
phasizing the  relative  smallness  of 

proposed  projects  with  respect  to  the 
size  of  the  neighborhoods  in  which 
they  are  to  be  placed,  and  providing 

examples  of  neighborhoods  which 

have  had  favorable  experiences  with 

low-income  housing.  Students  sug- 
gested the  use  of  various  media 

which  they  felt  most  effectively 
reached  opinion  leaders  in  the  target 

audience.  These  ranged  from  televi- 
sion commercials  to  films  and  local 

seminars. 

The  communications  campaign 
should  be  started  well  in  advance  of 

the  site  selection  stage.  The  objective 
is  to  induce  acceptance  of  a  project 

before  the  fact  rather  than  try  to  ̂  
acceptance  after  the  howls  of  protest 

have  already  started. 
In  order  to  determine  progranj 

effectiveness,  it  is  necessary  to  carry 

out  a  post-analysis  of  audience  atti- 
tudes  after  some  specified  period  q( 

time.  A  major  thrust  of  this  analysis 
should  be  to  determine  whether 
or  not  the  target  audience  feels  that 
the  advertised  benefits  actually  do 

exist,  or,  at  least,  that  the  product  is 

not  as  bad  as  it  was  originally 

thought  to  be.  This  might  be  an  opin- 

ion survey  of  residents  concerning 
their  attitudes  toward  the  project 

Other  methods  of  detecting  the  re- 

duction of  negative  attitudes  could 
also  be  used  to  locate  needs  for 

changes  in  the  strategy. 
Another  important  audience  seg- 

ment for  HUD  is  the  low-income 
consumer  himself  with  his  own  par- 

ticular perceptions  of  the  housing 

program.  The  same  framework  of 
analysis  can  be  applied.  The  prod- 

uct/price mix  will  be  different,  but 
the  key  is  to  make  it  compatible  with 

the  product  price  mix  being  sold  to 
current  middle-class  residents.  Doing 

this  will  help  assure  not  only  the  ini- 
tial acceptance  of  the  HUD  program, 

but  should  also  increase  the  probabD- 

ity  of  its  long  term  success.  This  low- 
income  public  is  not  treated  here  for 
reasons  of  brevity. 

The  Consciousness  III  approach  to 

the  development  of  an  image  build- 

ing program  is  not  intended  to  be 
"the  answer."  It  is  intended  to  illus- 

trate the  need  for  a  broader  perspec- 
tive on  the  development  of  corporate 

image  communication  programs  with- 

in a  systematic  framework  consider- 
ing the  "consumer"  of  the  image  as 

the  focal  point  and  considerifig  the 

image  itself  as  a  "product"  which 

must  be  purchased  by  these  con- 
sumers at  some  cost.  We  have  found 

this  approach  to  be  more  inclusive 

and  effective  than  traditional  ap- 

proaches in  dealing  with  the  elusive 

nature  of  public  relations  probkms. 

As  with  any  new  approach,  there  art 

undoubtedly  numerous  methodoloP" 
cal  problems;  but  after  applying  o* 

own  analytical  framework,  it  se« 

that  the  benefits  far  outweigh  *« 

price. 
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Exhibit  59:  "Facing  the  Issues' 
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Facing  the  Issues: 

Corporate  Advertising's 
Greatest  Chsdienge 
BY  THOMAS  A.  KINDRE  .nd  PHILIP  W.  CALLANAN 

CORPORATE  ADVEBTisiNC  has  big  DCw  jobs  to  do  today.  Not  only  \i&$  it 

come  a  long  way  from  the  "institutional"  days,  but  it  can  no  longer  be 
thought  of  solely  in  terms  of  establishing  corporate  identity  or  helping 

to  burnish  the  "corporate  image." 
What  we  still  have  to  refer  to  as  "corporate"  advertising— because  we  lack  a  bet- 

ter, more  accurate  term  that  everyone  can  agree  on— is  playing  an  ever-larger  role  in 
the  total  communications  programs  of  businesses  and  industries.  As  an  element  of 
these  programs,  it  is  helping  to  confront  and  explain  some  of  the  major  issues 

with  which  business,  government  and  the  public  are  concerned— for  example,  the 
energy  crisis,  increased  prices  of  goods  and  services,  shortages  of  essential  items, 
environmental  problems,  consumer  issues,  government  regulation,  and  others.  ̂ 

Many  observers  believe  that  we  are  going  to  be  living  for  years  in  a  "shortage 
economy,"  in  which  not  only  the  various  forms  of  energy,  but  other  essentials  that 
we  have  long  taken  for  granted,  will  be  in  short  supply. 

Thomas  A.   K.ind*e  and  Philip  W    Callanan  are  senior  vice  presidents  of  Hilt  and  Knowlion,  Inc  , 
where  they  are  in  charge  of  ihr  Advertising  Department  and  the  Creative  Services  Division,  respectively. 
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"One  thing  Is  certain:  corporate  advertising  Is  going 
be  more  challenging.  No  matter  who  does  the  advertising,  It  will 

be  tougher  to  do." 

In  this  changed  and  changing  business  climate,  many 

companies,  and  the  trade  associations  of  many  indus- 
tries, are  overhauling  and  repositioning  their  communi- 

cations programs.  In  doing  so,  they  are  often  discover- 
ing that  advertising  in  general,  and  corporate  advertising 

in  particular,  needs  a  new  approach  and  has  a  new  role 
to  play. 

One  fact  becomes  increasingly  evident,  that  corporate 

advertising  is  an  integral  element  of  the  total  communi- 
cations program,  another  voice  to  be  used  appropriately 

along  with  all  the  others — booklets,  brochures,  feature 
articles,  speeches  and  the  rest.  It  is  a  useful  element,  be- 

cause it  provides  the  opportunity  not  only  to  convey  an 
exact  message,  but  to  control  the  timing,  placement  and 
exposure  the  message  will  receive. 

Because  corporate  advertising  is  one  of  several  voices 
in  the  communications  program,  some  of  us  are  referring 
to  it  among  ourselves  not  as  corporate  advertising,  but 

as  "paid-space  communications" — one  specific  kind  of 
element  in  a  larger  concept. 

To  be  sure,  "paid-space  communications"  sounds  like, 
and  is,  just  a  fancy  way  erf  referring  to  advertising. 
Nevertheless,  it  makes  one  of  those  semantic  distinc- 

tions that  really  help  clear  the  air. 
The  phrase  represents  an  attempt  to  put  in  its  proper 

context  the  specific  thing  we  are  talking  about.  For  the 
kind  of  communication  under  discussion  is,  we  repeat, 

an  integral  part  of  overall  corporate  or  industry  com- 
munications. To  consider  it,  as  a  separate  entity  is  to 

risk  a  misunderstanding  of  its  function,  and  a  consequent 
loss  in  its  effectiveness. 

•  Trends  in  Corporate  Advertising — No  matter  what  we 

call  the  kind  of  advertising  we're  talking  about,  how- 
ever— and  because  it's  convenient  and  customary,  "cor- 

porate" will  do — there  are  some  discernible  trends,  or 
at  least  points  around  whic(i  opinion  seems  to  coalesce: 

•  There's  going  to  be  more  of  it.  No  matter  how  the 
short-range  budget  trends  go,  corporate  advertising  is  on 
the  ascendancy.  Existing  budgets  increase  slightly.  New 
companies  join  the  ranks.  Major  industry  trade  associa- 

tions, caught  up  suddenly  in  a  welter  of  public  misun- 
derstanding, turn  to  advertising  for  the  first  time. 

Television  and  radio,  once  thought  of  as  media  that 

had  their  greatest  use  in  the  selling  of  products,  are  to- 
day being  used  more  and  more  extensively  to  convey 

ideas  and  to  deal  with  issues — just  as  they  have  so  suc- 
cessfully been  used  in  political  campaigns. 

There  are  two  reasons  for  the  growth  of  corporate  ad- 
vertising that  many  who  are  close  to  the  corporate  scene 

see  as  looming  much  larger  in  the  next  couple  of  years. 

First  is  further  likely  shrinkage  of  industry's  opportunity 
to  have  its  story  told  in  the  news  media  as  available 
space  either  tightens  up  or  gets  increasingly  filled  with 
coverage  of  industry  critics,  whose  pronouncements 
make  better  copy.  Another  factor  will  be  the  shift  of 
some  marketing  budgets  over  into  the  corporate  sphere 
as  shortages  and  uncertainties  in  delivery  make  product 
advertising  less  effective.  Next  year  at  this  time  there 
will  be  more,  if  not  better,  corporate  ad  programs  than 
there  are  now. 

•  We're  on  the  tlireshold  of  a  new  em.  Everyone 

seems  to  be  saying  something  like  this,  though  it's  hard to  discern  what  we  all  mean.  The  need  for  a  new  era  of 

corporate  advertising  is  already  upon  us.  The  formula 

we  haven't  yet  found. 
Will  the  new  era  bring  a  new  kind  of  advertising,  in 

the  way  that  TV  brought  a  new  medium  of  communica- 
tion? Or  do  we  just  need  to  do  more  professionally 

what  we've  been  doing? 
One  thing  is  certain:  corporate  advertising  is  going  to 

be  more  challenging.  No  matter  who  does  the  advertis- 
ing, it  will  be  tougher  to  do. 

It  will  demand  that  we  throw  out  the  formulas  and 

indulge  in  a  lot  of  straight  thinking  before  we  begin  to 
,  fool  with  words  and  pictures. 

^  It  will  upset  our  traditional  organizational  lines, 
knock  people  out  of  boxes  where  they've  operated  for  a 
long  time,  break  down  the  insulating  barriers  of  "copy," 
"graphics,"  "client  contact,"  "account  executive,"  and 
the  like,  in  ways  that  we're  only  beginning  to  glimpse. 

•  it  needs  to  be  better  than  it  is.  More  and  better 

corporate  advertising  is  being  done  today  than  ever  be- 
fore, and  there  are  many  hard-hitting,  effective  pro- 

grams. They  take  the  right  approach,  saying  "You  have 
a  problem  and  we  can  help  solve  it,"  or  "You'll  be  in- 

terested in  some  of  the  things  we're  doing,"  or  "We  all (Please  turn  page) 
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GENERAL  MOTORS 

An  Earlitr  Virtion  of  Corporate  Advortising 

have  tome  problems,  and  here  are 
our  views  on  bow  they  might  be 

solved."  But  tome  of  today's  cor- 
porate advertising  still  seems  to  say, 

"Look  at  us  because  we  want  you 

to." 
In  the  best  corporate  print  pro- 

grams, imaginative  headlines  engage 
the  reader  and  dramatically  capsule 

the  story.  Copy  is  lively  and  interest- 

ing, design  and  layout  highly  sophis- 
ticated. Unfortunately,  however, 

there  are  still  some  programs  that  do 
not  meet  these  high  sundards. 

Print  advertising  on  issues,  of 
which  there  has  been  a  good  deal  in 

the  past  year,  is  also  of  mixed  qual- 

ity. Some  is  first-rate,  but  in  other 
programs,  large  blocks  of  type, 

though  they  tell  ail  the  facts,  may  not 

necessarily  entice  people  to  read 
those  facts. 

Part  of  the  problem  is  a  tendency 

among  some  of  the  people  who  plan 

and  assign  corporate  advertising — 
and  some  who  create  it  as  well — to 

think  automatically  in  termi  of  "writ- 
ing" an  ad.  It's  a  bad  way  to  start — 

for  one  reason,  because  it  frequently 

results  in  an  essay,  not  an  advertise- 
ment. 

"Thinking"  an  ad  had  better  be 
the  first  and  most  important  step  in 

the  creative  process,  followed  closely 

by  visualizing  what  it's  going  to  look 
like  to  the  audience  in  order  to  make 

the  kind  of  impression  you  want. 

Then  it's  time  to  write. 
•  How  to  handle  it.  As  the  issues 

fly  thicker  and  faster,  and  the  need 

to  explain  them  grows — sometimes 

geometrically,  it  seems — there  has 
been  a  good  deal  of  uncertainty  about 
who  should  be  doing  what. 

Corporate  identity  programs  are 

one  thing,  corporate  or  industry  is- 
sues are  another.  When  a  company 

has  sorted  out  its  strong  points,  and 
what  combmations  of  them  make  the 

most  meaningful  portrait,  identity  ad- 
vertising is  ready  to  be  tackled,  and 

it  comes  out  good  or  bad  depending 

on  (1)  how  good  a  story  there  is  to 

tell  and  (2)  how  successfully  the  ad- 
vertising catches  it 

TIGER  BY  THE  TAIL 

Try  to  tackle  an  issue,  though,  and 

you've  latched  on  to  a  tiger  by  the 
tail  Within  a  given  company,  there 

may  be  two  or  three  management 

factions  espousing  differing  view- 

points on  an  industry  issue.  And  un- 
less the  top  man  is  ready  to  cut 

through  and  establish  which  is  the  of- 
ficial position,  the  people  who  are 

trying  to  make  an  ad  will  find  them- 
selves joining  an  ongoing  fight  in- 

stead. 
Reaching  common  ground  in  an 

industry  trade  association  multiplies 

the  problem  by  the  number  of  cor- 

porate members  on  the  association's 
rosier.  Each  member  of  the  public 

relations  committee  with  which  com- 

municators must  deal  not  only  rep- 
resents viewpoints  different  from 

those  of  his  fellow  committee  mem- 
bers, but  also  carries  into  committee 

sessions  the  question  of  what  ex- 
actly his  own  company  stands  for. 

Working  through  a  situation  like  this 
can  be  a  test  of  the  sturdiest  nerves, 

and  some  of  the  people  charged  with 

responsibility  for  aniculating  an  in- 

dustry's positions  in  advertising  have 
found  it  extremely  difficult  to  deal 
with. 

This  is  particularly  true  when  they 

lack  familiarity  with  this  kind  of  as- 
signment, when  they  are  not  close 

(Continued  on  page  11) 

PUBLIC    RELATIONS   JOl^lNAL 

33-291   O  -  78  -  37 



562 

FACING  THE  ISSUES 

(Continued  from  page  8) 

enough  to  the  pohcy-making  ma- 
chinery, or  when  they  have  too  spe- 

cialized a  background. 
Some  evidence  can  be  detected  for 

a  couple  of  developments  that  may 
help  to  solve  this  problem.  One  is 

likely  to  be  a  streamlining  of  ap- 
proval procedures  as  management 

groups  and  industry  committees 

come  to  realize  that  they  are  being 

their  own  greatest  road  blocks  to  ef- 
fective communication. 

Another  is  a  growing  acceptance 
of  the  total  communications  concept, 

in  which  advertising  is  seen  to  be  an- 

other voice  in  the  overall  public  re- 
lations chorus.  The  same  considera- 

tions that  affect  a  corporate  news 

release  or  an  industry  position  paper 
apply  to  advertising  messages  on  the 

same  subject.  All  types  of  communi- 
cation need  to  be  created  with  full 

knowledge  of,  and  constant  access  to, 

the  subtle  shadings  of  interpretation 
as  they  develop. 

If  corporate  advertising  is  to  ful- 
fill its  potential  as  a  communications 

tool;  what  are  some  of  the  main  con- 

siderations that  will  help  it  succeed? 

There  is  no  unanimous  agreement 
here,  but  most  who  are  close  to  the 

subject  can  find  some  common 

ground  among  the  following: 

•  Objectives  That  Are  Real 
Easily  drawn  objectives  are 
often  not  worth  tlie  paper  they 
are  put  on.  Blood,  sweat  and 

tears  make  them  real — and  it's 
got  to  be  a  little  bit  of  every- 

one's blood.  Top  management 
needs  to  be  part  of  the  process, 

if  it's  to  be  successful.  A  certain 
rigorous  discipline  must  be 

brought  to  bear,  or  it  won't 
mean  much.  A  good  deal  of 
thrashing  about,  with  spirited 

give  and  take,  helps  to  make  it 
solid.  ^ 

•  A  Direct  Liae  to  the  Top 
The  only  way  to  get  an  adver- 

tising program  approved  is  to 
get  it  approved  by  the  top  man 
in  the  company.  Then  it  is  a 

simple  matter  to  work  out  tech- 

nical details  at  staff  and  oper- 
ating levels.  If  the  concepU  are 

not  approved  at  the  top,  they 

can  be  too  easily  tinkered  with 
down  the  line  under  the  guise  of 

technical  accuracy  or  protec- 
tion of  corporate  secrets. 

•  The  Need  for  Continuity 

Everyone  involved  in  the  adver- 
tising function  is  familiar  with 

the  studies  that  have  shown, 

again  and  again,  the  recognition 
values  that  accrue  from  con- 

tinued    impressioiu,     and    the 

FACING  THE  ISSUES 
(Continued  from  page  11) 

if  it  is  to  be  worthy  of  the  name, 
means  continuing  to  speak  out, 

even  though  the  things  that  must 
be  said  are  difficult.  To  stop 

talking  is  to  run  a  great  risk. 
There  is  ample  evidence  on  the 
national  political  scene  today  of 

how  silence  in  the  face  of  con- 

troversy implies  guilt,  and  how 

continued  silence  moves  grow- 
ing numbers  of  the  public  to  a 

stronger  conviction  of  that  guilt. 

•  The  Right  Choice  of  Media 

Though  no  one  is  ready  to  ad- 
mit it,  the  choice  of  media  for 

corporate  programs  has  in  the 
past  been  influenced,  perhaps 
unconsciously,  by  gut  feelings 
about  the  content  and  tone  of 

the  media  under  consideration. 

It's  time  for  a  much  more  sci- 

entific approach  to  media  selec- 
tion for  all  corporate  programs. 

They  must  depend  more  on  pre- 
cise definitions  of  audience  than 

many  of  us  have  been  accus- 
tomed to  working  with  in  the 

past.  The  electronic  media  are 

rapid  and  hard-to-recover  fallofi 
that  occurs  when  impressions 
are  made  with  less  frequency  or 

are  discontinued  altogether  for 

long  periods  of  time.  There  is 
something  to  be  said  for  credi- 

bility, too,  in  this  context.  Talk- 
ing about  yourself  only  when 

you  have  something  good  to  say 

is  a  message  in  itself  that  filters 
through  subliminally  to  much  of 

your  audience.  Communications, 

(Continued  on  page  61) 

today  being  increasingly  used 
for  corporate  advertising,  and 
some  excellent  campaigns  are 

running.  These  media  will  figure 
more  heavily  in  the  years  ahead. 

•  Don't  Overlook  Research 

Any  sound  PR  program  is  based 
on  thorough  research  to  start 
with,  and  if  advertising  is  part 

of  the  package  it  must  benefit 
by  that  research.  But  beyond 

that,  corporate  advertising  needs 
its  own  benchmarks,  its  own 

pre-  and  post-testing.  Another 
value,  of  course,  in  the  unified 
communications  concept,  is  the 
economies  in  time  and  money 

that  can  be  effected  when  re- 

search objectives  are  coordi- nated. 

It's  going  to  be  an  interesting  year 
ahead  for  corporate  advertising,  and 

an  interesting  year  for  those  who  are 
involved  with  it.  The  only  thing  of 
which  we  can  be  certain  is  that  next 

year  this  time  some  things  will  be 
different.  [j 
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Exhibit  60:  "Corporate  Advertising?" 

Corporate  Advertising?  Up  Yours! 
BY  ANTHONY  P.  GALU 

Dubious  corporate  public  relations 
may  have  earned  its  share  of  lumps, 

but  today's  social  and  political  climate 
makes  total,  effective,  accountable  PR 
more  imperative  than  ever. 

THAT  TITLE
  UP  there  isn't 

 a 
semi-precious  piece  of  pro- 

fanity. It's  a  serious  recom- 
mendalioo. 

Not  a  blanket  recommendation  to 

all  corporations  everywhere,  but  i 

very  specific  charge  to  some  com- 

panies with  tome  very  special  prob- 
lems. 

I'll  get  to  them  in  a  minute.  But 
first,  let  me  dispose  of  the  rest. 

Let's  face  it,  many  companies  don't 
need  corporate  advertising  in  any 
formal  sense.  Sure,  ihey  need  the 

sensible,  responsible  public  reputation 

that  sensible,  responsible  business  be- 

havior earns.  But  they  don't  need  any 
elaborate  program  of  words  and  pic- 

tures. They  may  want  it  for  ego  rea- 

sons, but  they  don't  need  it.  And  if 
they  don't  need  it.  it  can  often  hurt 
rather  than  help. 

We  all  know  a  pompous  president 

or   two    who    wants    to    brag    about 

Akthony  P  Galli  ii  senior  vice  president 
and  director-public  relations  services,  N.  W. 
Ayer  A  Son.  Inc..  New  York  City. 

family  traditions  or  the  neatness  of 
his  plant  and  is  willing  to  pay  the 

price.  Only  he  thinks  the  price  is 
limited  to  the  cost  of  space  and  time. 
Actually,  the  major  cost  is  the  respect 

he's  likely  to  lose  from  his  customers, 
employees  and  stockholders  by  re- 

vealing himself  for  what  he  is. 

NOTHING  ACHIEVED 

Or  in  less  extreme  cases  if  the  cor- 

porate communications  are  inoffen- 

sively done — the  only  loss  will  indeed 
be  the  price  of  the  space  or  the  time 

or  the  talent  needed  to  get  the  job  ac- 
complished But  nothing  is  really 

achieved  because  nothing  was  needed. 
TTiis  is  one  of  the  reasons  why  trial 

balloons  for  more  corporate  adver- 

tising so  often  draw  a  ribald  re- 

sponse. Too  many  times,  "a  bunch  of 

PR  boys"  jump  into  a  ditch  to  get  an 
ox  out  what  wasn't  there 

But  I  started  out  to  talk  about  the 

Necders,  not  the  Necd-Nots. 

•  The  "Seeders" — Today  tho8e  cor- 

porations that  need  a  complete  pro- 
gram of  corporate  advertising  need 

it  like  it's  never  been  needed  before. 

To  see  how  that  might  feel,  put  your- 
self in  the  pants  and  shoes  of  this 

executive  officer: 
All  of  his  customers  need  more  of 

what  he  sells,  but  some  of  them  won't 
let  him  build  a  new  plant  because  it 

may  spread  a  little  dirt  around.  Not  a 

lo<;  a  little.  And  he's  trying  his  best 
to  eliminate  even  that. 

All  of  his  suppliers  are  hitting  him 
with  tremendously  increased  prices  on 

what  they  sell  him,  but  are  using  every 

legal  device  in  the  book  to  keep  him 

from  raising  his  price  for  what  he 
sells  them. 

A  large  block  of  his  customers  tell 
him  the  quality  of  his  service  is  going 

to  hell,  but  many  of  these  same  cus- 
tomers are  doing  everything  they  can 

to  make  his  business  hours  miserable 

— defacing  or  vandalizing  his  prod- 

ucts or  equipment,  harassing  his  em- 
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On*  in  a  series  of  ads  used  by  GEORGIA  POWER  COMPANY  to  answer  commonly  asked  consumer  questions. 

ployees,  cheating  on  their  bills  in 
every  way  they  can,  or  using  con- 

sumer affairs  and  regulatory  agencies 
to  whip  him  at  every  turn. 

You  might  find  this  poor  guy  in  an 
executive  office  in  almost  any  major 
industry  that  faces  environmental, 
energy,  financing,  or  personal  service 
problems.  Paper  makers,  for  instance. 
Glass  makers.  Steel  men.  Oil  men. 

Gas  men.  But  just  as  an  example,  let's 
zero  in  on  a  character  who  faces  all 

of  these  problems  and  a  lot  more  be- 
sides. The  chief  executive  officer  of 

an  electric  company. 
This  man  nt«ds  help.  All  the  help 

he  can  get. 
He  needs  all  the  things  any  other 

businessman  needs:  good  equipment, 
efficient  and  concerned  managers  and 
employees,  stockholders  who  are  will- 

ing to  keep  putting  money  in  his 
business,  the  cooperation  of  all  the 
regulatory  agencies  that  legislate  his 
prices  and  practices.  And  of  course, 
good  customers. 
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•  Something  Special — But  because 
the  current  social  and  political  cli- 

mate affects  his  business  so  directly, 
he  needs  something  else:  a  high  level 
of  awareness  erf  his  very  special  prob- 

lems on  the  part  of  his  employees,  his 
stockholders  and  his  consumers.  Many 
of  his  problems  can  only  be  solved  if 
all  of  these  people  he  must  work  with 
and  serve  will  help  with  their  solu- tion. \ 

STATE  THE  CASE 

Joseph  C.  Swidler,  chairman  of 
the  New  York  Public  Service  Com- 

mission, put  it  this  way:  "The  last 
seven  years  have  witnessed  the  emer- 

gence of  enough  new  problems  and 
controversies  in  the  energy  industries 
for  a  lifetime,  and  the  whole  orienta- 

tion of  the  electric  power  industry 
has  been  revolutionized  in  this  pe- 

riod." 

So  it's  obvious  that  the  head  man 
in  an  electric  company  has  an  urgent 

need  to  state  his  case — before  all  his 
publics  and  in  every  way  he  can. 
Through  speeches  and  contacts. 
Through  publicity.  Through  direct 
mail.  Through  corporate  advertising. 

Through  every  conceivable  public  re- 
lations channel. 

A  few  years  ago,  that  chief  execu- 
tive officer  hadn't  yet  faced  up  to  all 

of  these  problems  that  were  headed 

his  way.  He  wasn't  unique.  Very  few 
businessmen  had  with  anything  like 
the  attention  required. 

For  example,  back  in  the  1950s, 

one  of  the  nation's  major  steel  com- 
panies undertook  some  research  to 

anticipate  what  some  erf  its  public 
relations  problems  might  be  in  the 
years  ahead.  The  research  made  it 
perfectly  clear  that  the  environment, 
among  other  things,  would  become  a 

red-hot  topic  in  the  60s.  ".  .  .  we 
never  did  anything  about  it,"  one  of 
the  steel  company  executives  admits. 
"I'm  sure  we  could  have  avoided  a 

(Continued  on  page  21) 
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UP  YOURSI 

(Continued  from  page  19) 

lot  of  headaches  if  we  had  listened  to 

what  they  were  telling  us." 
That  isn't  to  say  better  public  re- 

lations could  have  saved  industry  all 

its  lumps  on  environmental  efTectt. 

The  issue  was  too  big  for  that.  But  it 

might  have  taken  a  lot  of  steam  out 
of  the  criticism.  The  steel  companies 

— as  well  as  the  electric  companies 

and  many  others — were  working  to 
clean  up  the  environment  long  before 

it  became  a  popular  cause.  But  they 

didn't  bother  to  tell  anybody.  As  a 
result,  industry  has  been  reacting  de- 

fensively to  environmentalists'  blasts 
ever  since.  And  a  company's  side  of 
the  story  never  sounds  as  convincing 

when  it's  denying  someone  else's 
charges. 

PRIORITIES  VARY 

Well,  the  steel  companies  are  facing 

up  to  the  challenges  now.  And  so  is 
the  chief  executive  officer  of  the  elec- 

tric company  whom  you  are  in  the 

pants  and  shoes  of.  For  a  number  of 

years  now,  he  and  most  of  his  fellow 

electric  company  executives  around 

the  country  have  been  knocking  them- 
selves out  to  bring  their  publics 

around  to  their  side  of  the  desk — and 

conversely,  to  put  themselves  on  the 
other  side. 

Priorities  among  the  problems  the 

electric  companies  face  vary.  A  short- 

age of  fuels  here.  Sky-rocketing  cosu 
there.  Extreme  resistance  from  en- 

vironmentalists in  still  another  area. 

Exaggerated  fears  of  nuclear  power 

plants  in  still  another.  So  the  individ- 

ual electric  company  executives  are 

picking  the  targets  of  greatest  concern 
in  their  areas. 

•  What  They're  Saying — For  ex- 
ample, because  of  consumer  resist- 

ance and  other  problems,  Ck>n  Edison 
in  New  York  has  been  unable  to 

build  fast  enough  to  keep  up  to  de- 

mand. So  Con  Ed's  most  urgent  con- 
cern has  been  energy  conservation. 

Their  "Save  a  watt"  theme  has  been 

played  in  all  media.  They  haven't 
been  able  to  avoid  all  of  their  troubles 

(Continued  on  page  60) 
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UP  YOURS! 

(Continued  from  page  21) 

as  some  homeowners 'who  have  been 
blacked  out  know  to  their  distress. 

But  public  understanding  and  cooper- 
ation has  made  the  pinch  almost 

bearable. 

Similarly,  Commonwealth  Edison 
in  the  Chicago  area  has  been  urging  a 

greater  public  awareness  of  energy 
problems.  In  publicity,  direct  mail 

and  advertising,  they  have  been  pro- 
moting an  excellent  booklet  entitled 

"101  ways  to  conserve  electricity  at 

home."  They  didn't  miss  a  trick. 
Item  #57  is  a  warning  against  oven 

peeking;  it  wastes  heat.  Hundreds  of 

thousands  of  copies  have  been  dis- 

tributed, and  the  nation's  energy  sup- 
ply is  undoubtedly  better  for  it. 
The  Georgia  Power  Company, 

headquartered  in  Atlanta,  has  spread 
the  word  about  their  efforts  to  clean 

up  the  water  in  rivers  near  their 

power  plants,  and  they  have  gone  to 
great  lengths  to  explain  how  rising 
costs  are  forcing  rates  up. 

Northeast  Utilities  have  discussed 

many  of  their  problems — and  the 

consumers' — in  great  detail,  explain- 
ing what  they  are  doing  about  air 

pollution,  why  they  need  to  build 

nuclear  power  plants  and  how  safe 
such  plants  have  proved  to  be,  what 
they  are  doing  in  other  ways  to  help 
keep  the  supply  of  electricity  up  and 
the  costs  down. 

Philadelphia  Electric  has  promoted 

a  public  dialog  with  its  consumers, 

encouraging  public  questions  and  crit- 
icism and  attempting  to  give  candid 

and  complete  answers  in  impromptu 
television  commercials. 

•  The  National  Effort — And  because 
many  of  the  problems  of  the  electric 
companies  are  common  to  almost 

all,  they  have  also  joined  forces  in 
cooperative  public  relations  and  ad- 

vertising efforts  at  the  national  level. 

Their  efforts  are  channeled  through 
three  organizations.  All  of  the  electric 

companies  are  not  participanu  in  all 

of  the  organizations,  but  representa- 
tion is  substantial  in  all  three. 

A  Public  Information  Program 

(PIP)  concentrates  on  special  story 

placement  and  other  public  relations 
activities  such  as  speeches  and  re- 

ports. This  year,  the  PIP  effort,  which 
is  handled  by  Underwood  &  Jordan, 
New  York,  has  been  centered  on 

three  major  subject  areas:  the  need 
for  increased  electric  rates  in  many 
areas  to  cover  increased  costs;  electric 

company  activities  to  protect  the  en- 
vironment; and  the  need  for  nuclear 

power  plant  development. 
Frequent  round-table  discussions 

and  story  conferences  are  held  with 
editors  and  network  people  to  provide 

background  on  these  issues  of  wide 

public  interest  and  concern.  These 
briefings  have  been  a  big  factor  in 
producing  coverage  in  magazines  like 

the  Reader's  Digest  and  U.S.  News  A 
World  Report  and  on  various  tele- 

vision programs. 

A  national  Electric  Companies  Ad- 
vertising Program  (ECAP),  now  in  its 

thirty-second  year,  attempts  through 
paid  advertising  in  national  magazines 
to  provide  facts  for  better  consumer 
understanding  of  a  number  of  electric 

company  problems  that  directly  affect 

the  consumer's  welfare.  The  need  for 
increased  rates,  environmental-pro- 

tection efforts,  nuclear  power  plant 

development,  research  and  develop- 
ment efforts  now  underway  to  find 

new  sources  of  electric  power,  and  the 

urgent  need  for  continued  construc- 
tion of  all  kinds  of  power  planU. 

Because  of  the  complexity  of  the 
information  to  be  communicated,  the 

current  ECAP  advertising  campaign 
is  editorial  in  look  and  lengthy, 

straightforward  and  detailed  in  con- 
tent. 

A  number  of  activities,  some  of 

them  essentially  public  relations  in 
nature,  are  undertaken  by  the  Edison 

Electric  Institute  (EEI),  the  trade  as- 
sociation of  the  electric  industry. 

Headquartered  in  New  York,  EEI 

specialists  in  different  fields  provide  a 
variety  of  materials  and  assistance  on 
all  subjects  of  current  concern  to  the 

electric  companies — technical  as  well 
as  general.  These  include  booklets,  re- 

ports, information  exchanges  and  spe- 
cialized material  on  request. 

•  A  Total  Commitment — The  electric 
companies  have  been  engaged  in 

these  local  and  national  public  rela- 
tions activities  for  a  number  of  years. 

Participation  by  the  individual  com- 

panies has  been  at  top-management 

levels.  So  it  can  be  said  that  this 

is  corporate  advertising  as  corporate 

advertising  should  be — long-range, 
consistent,  and  total.  It  is  not  viewed 

by  electric  company  management,  as 

it  is  by  some  managements,  as  "the work  of  those  clowns  who  handle  the 

company  picnic." Because  of  this  top-level  commit- 

ment— and  let's  face  it,  because  of 

the  magnitude  and  over-riding  im- 
portance of  the  problems  facing  the 

industry — every  effort  is  made  to  in- 
sure accountability  in  terms  of  re- 
sults. In  this  regard,  efforts  have  been 

rewarding.  Periodic  research  shows 

steady  gains  in  awareness. 
Still  the  companies  are  not  satisfied. 

At  the  present  time,  they  have  com- 
missioned a  comprehensive  evaluation 

of  their  total  communications  efforts. 

Their  objective  is  to  improve  and 

coordinate  their  corporate  advertising 
activities  still  further  .  .  .  because  in 

today's  climate,  communications  must 
be  effective  as  never  before. 

George  Bloom  of  the  Pennsylvania 
Public  Service  Commission  said  re- 

cently, "Unless  the  public  is  given  the 
understanding  to  which  it  is  entitled 

and  deserves,  both  industry  and  regu- 
lation will  stay  black  and  blue  from 

consumer,  political,  and  media  abuse. 

It's  undeniably  true  that  in  many 
companies  the  only  sensible  retort  to 

a  suggestion  for  more  corporate  ad- 

vertising is  "Up  YOURS!."  But 
it's  safe  to  say  that  the  managers  of 
any  company  facing  even  a  few  of  the 
awesome  problems  facing  the  electric 
companies  would  shift  the  emphasis 

to  "UP  yours."  □ 
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Exhibit  61:  "Out  of  the  Ivory  Tower" 

\      /  ̂f""':
 

^-^' 

■  .A . ■tM-        ̂ ''^'iL»K 

^•-'S. 

>-'-  »  s  •     *r 
A^\ 

Corporate  Advertising  — 
Out  of  the  Ivory  Tower,  Into  Marketing 

BY  AUDREY 

Somewhere  out  there  Ivory  Tower  corpor
ate  ad 

toilers  deep  in  thought  still  work  at  preening  and 

burnishing  those  "Our  Founder."  and  "Our 
Factory"  ads.  while  the  world  passes  them  by. 

But  consumensm,  inflation,  rising  ad  costs,  energy 

problems,  and  social  awareness  and  an  urgent  need  to 

communicate,  not  expound,  has  left  the  ego-tnp  boys  and 

the  company-name-in-a-prestigious-frame  cau  out  of  the 
mainstream. 

Corporate  ads  now  range  from  those  dwindling  "Our 

Founders."  the  philosophical  quotes  and  abstract  art.  the 
practical  fmancial  information,  advice-to-consumers.  and 

other  informative  ads,  on  to  corporate  advertising's 
"toughest"  and  most  urgent  ads;  those  "policy  '  ads 
explaining  pressing  company  and  social  problems  and 
critical  situations  to  unfnendly  emotionally  or  financially 
involved  consumers. 

Totally  Communicating  th« 
Corporate  M««Mg« 

But  whatever  the  purpose  of  the  campaign,  the  growing 
trend  is  not  only  to  see  the  corporate  ad  as  part  of  the  total 

marketing  strategy  but  also,  to  some  degree,  to  infuse  all 

the  company's  communications  with  the  theme  of  the 
corporate  message.  This  is  leading  the  corporate  public 

relations  executive,  more  and  more  becoming  known  as 
the  director  of  communications,  public  affairs,  or  similar 

wide-ranging  titles,  into  greater  responsibility  in  the  total 

marketing  picture.  Perhaps  those  who've  long  had  the 
title,  public  relations  and  advertising  director,  had  a  head 
start  in  integrating  the  corporate  message. 

Audrey  Allen  u  afrttlanct  writer  who  specializes  in  advents- 
ing  and  marketing  subjects. 

ALLEN 

All  the  members  of  the  marketing  team:  advertising, 

public  relations,  investor  relations,  sales  promotion,  sales, 

etc.  must  work  smoothly  together  to  communicate  well 

corporately.  "Good  communications  means  good 

business"  is  no  longer  a  platitude,  it's  a  hard  line. 
Unfortunately,  that  Ole  Debil.  Ego  (or  is  it  that  Ole  Debil. 

Insecurity),  is  preventing  some  companies  from  attaining 

good  communications,  no  matter  how  essential  integrating 

the  corporate  message  may  be.  Indicative  of  serious 

internal  company  problems  is  the  advertising  director  who 

insists  on  his  department's  doing  his  thing,  the  sales 
manager  who  won't  give  an  inch  to  integrate  his 
department's  presentations,  the  promotion  brochures  and 
mailers  that  speak  without  hint  of  the  corporate  theme. 
Ar«  You  Cloakad  In  Mystery? 

And  corporate  communicators  themselves  are  not 
without  fault,  Joseph  Graves  Jr.,  director  of  advertising 
and  public  relations  for  Trans  Union  Corp..  Chicago, 

reminds  us.  "Don't  >'oii  know  corporate  communicaton 
who  sit  smugly  in  a  cloak  of  mystery,  so  that  they  can 

occupy  an  office  on  corporate  row  while  their  product 

advertising  counterparts  sit  in  a  closet?  Wouldn't  it  really 
be  better,"  he  asks,  "for  the  company  to  have  unity, 

instead  of  friction?" An  example  of  how  such  integration  works,  adman  Jack 

Trout,  president  of  Ries  Capiello  Colwell,  New  York,  tells 
the  PR  Journal,  is  the  way  it  works  at  client  Western 

Union.  "First,  you  have  to  have  an  enlightened,  very 
strong  director  of  communications — which  is  what  we 
have  at  Western  Union.  Jim  Foster  is  very  highly  placed  in 

the  company,  very  close  to  the  chairman.  Foster  has 
control  of  everything,  so  we  can  do  something,  we  can 
really  execute  a  total  program. 
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Q«t  th«  Chairman  Involvad 

"We  recently  wrote  a  speech,  with 
accompanying  slides,  for  example,  for 

the  chairman,  on  Information  Net- 

works, the  current  corporate  message. 

He  delivered  it  at  an  important 

communications  meeting.  The  thing  is 

to  get  the  chief  executive  officer 

talking  about  the  corporate  message," 

Trout  explains,  "get  public  relations 
talking  about  it,  advertising  dramatiz- 

ing it,  and  sales  communicating  it. 

When  they  don't  cooperate,  things 
tend  to  fall  apart.  A  company  really 

should  have  one  guy — like  Western 

Union's  Jim  Foster — and  he  doesn't 
have  to  have  control  of  everything^ 

because  that  gets  into  Ego  Country, 

but  he  should  be  there  to  carry  out  a 

mandate  from  the  top  that  says: 

There  shall  be  cooperation.'  " 

!•  Your  Mandata  Mlaaln9?  ^ 

Unfortunately,  Trout  points  out, 

this  mandate  isn't  always  there.  "The 
tragedy  is  that  most  companies  are 

organized  on  a  profit  center  basis,"  he 

{lays,  "and  the  department  heads  are 
evaluated  on  the  basis  of  profit.  So  of 

eourse    the   department   head   says, 

'Well,  then  I  must  have  control  of 

everything.  1  want  control  of 

everything.  Don't  give  me  this  crap 

about  cooperation."  And  the  account- 
ing function  has  a  tendency  sometimes 

to  stand  in  the  way  of  what  we 
consider  effective  communications.  So 

you  must  have  a  company  with  a 

singular  purpose,  a  message  to 

communicate,  and  a  guy  to  control  it. 

"Many  years  ago  we  tried  to  get  a 
diversified  company  to  integrate  its 

corporate  message,"  Trout  recalls. 
"We  worked  out  a  plan  to  allow 
complete  integration,  everything, 

from  the  top  right  on  down,  with  the 

divisions  all  tying  in.  It  was  a  dismal 

failure!  Nobody  was  willing  to  talk 

with  anybody  else!  The  guys  in  the 

business  end  said,  'Well,  if  they  want 

to  do  that,  than  /  don't.  The  hell  with 

them — I've  got  my  own  problems.  Get 

out  of  here.'  It  was  unbelievable — the 

whole  thing  was  a  disaster!  It  wasn't  a 
strongly  organized  company,  there 

was  no  central  point  of  authority,  no 

one  strong  guy  with  access  to  a  strong 

controlling  top." 

John  Purser,  director  of  public 

relations  for  Jones  &  Laughlin  Steel 

Corp.,  Pittsburgh,  agrees  with  the 

necessity  for  one  authority.  He  tells  us. 

NOVEMBER  1974 

"A  communications  program  func- 
tions best,  and  achieves  maximum 

success  when  one  individual  has  the 

final  responsibility,  authority,  and 

accountability  for  the  program.  That's 

the  way  it  works  here — the  'buck' 

stops  with  me." 
He  adds,  "When  you're  charged 

with  a  communications  program 

designed  to  meet  corporate  objectives, 

you  must  consider  yourself  a 

businessman  first  and  a  communica- 

tor second.  As  a  businessman  you 

know  which  publications  provide 

objective  reporting  and  integrity,  and 

turn  out  a  valued  product.  Because 

the  public  relations  part  of  a 
communications  program  is  being 

implemented  every  day.  the  corporate 

advertising  part  has  to  track  this  effort 

and  complement  it."  He  notes  that  a 

point  often  missed  by  media  depart- 

ments "in  their  fuzzy  numbers  game," 
is  the  impact  of  the  editorial  part  of  a 

publication.  Therefore,  he  says,  the 

direction,  selection,  and  follow- 

through  on  a  corporate  advertising 

effort  has  to  be  formulated  by  the 

public  relations  arm. 

Jack    Trout    stresses    that    what's 
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going  to  make  Western  Union  win  or 

lose  isn't  running  "the  greatest  ads  in 

the  world,  it's  how  the  company 

performs  in  the  marketplace.  Every- 
one is  staring  ai  its  marketing 

successes  and  failures, "  he  notes. 

"I  he  success  ot  its  corporate  message 
program  is  really  going  to  be  (he 

success  ol  its  overall  marketing 

program.  So  while  we  integrated 

Western  Union's  corporate  message 

this  year,  we've  got  to  integrate  it  even 
more  in  1975.  We  now  have  to  get 

everyone,  telegraph  company,  and 

sales  people,  taking  the  corporate 

message  to  customers.  They've  got  to 
iinhzvlhe  idea.  And  I  don't  think  that 
really  happened  this  year.  Next  year 

we  hope  lo  make  it  happen.  You've 
got  to  get  I'vi-nbody  in  the  company 
selling,  and  then  the  public  will  be 

impressed.  We  can't  accomplish  that 

through  corporate  ads  that  simply  say 

how  great  the  company  is.  that  an  old 

company  has  become  modern  and 

now — even  though  it's  true.  People 

jusi  don't  believe  that  stutT." 

R*<at«  to  Ih*  Coflsum«ri 

Corporate  advertising  is  greatly 

misunderstood  today.  Trout  says. 

"It's  been  oversold.  It  can  be  very 

powerful  if  it's  well  done,  and 
coordinated  and  integrated  with 

marketing  activities.  And  if  it  says 

something  in  a  dramatic  way.  either 

capturing  what's  happened  in  terms  of 

sales  or  events.  But  it's  got  to  be 

related  to  a  consumer's  everyday 
world.  He  has  his  own  problems.  You 

have  to  show  him  how  your  company's 
product  or  service  can  help  him  solve 

Running  exit  of 
ways  to  lower  your 
distribution  costs? 

TalktoTrans  Untorf  today. 

IMonTmkCarlMd* 
Inthedsvvtopnwil 
otrwwvcarideaato 

MMyoumonayL 

2V^rr**i*    yowthJpplngwidmarkrtlng costs  In  the  Far  EMt 

STRAWS CORPORATION 

his  problems."  Of  the  old-line,  ego 
corporate  advertising.  Trout  cautions, 

"Advertising  that  isn't  doing  anything 
is  doomed  to  failure  when  the  going 

gets  rough. 
"More  and  more  you'll  see 

companies  getting  into  integrated, 

total  communications."  Trout  believes 
that  this  is  very  ditTicult  for  a 

multi  faceted  company.  "You  can't  do 
corporate  ads  for  a  conglomerate,  a 

schizo."  he  insists.  "Which  personal- 

ity do  you  talk  about  today?  It's 
impossible.  Trying  to  do  a  corporate 

campaign  for  a  schizo  would  probably 

be  worse  than  doing  nothing.  You 

really  need  a  company  that's  perceived 
as  being  in  one  kind  of  business  to  do 

a  really  strong,  totally  integrated  job. 

A  strong  campaign  reflects  favorably 

on  the  corporation,  and  sells,  and  it 

can  be  carefully  lined  up  with  the 

n<.ajur  selling  arms  of  the  company  so 

that  (he  marketing  people  get  their 

share  of  the  benefits. 

"Western  Union  is  about  to  put 

another  sa(elli(e — another  messen- 

ger— into  orbit,  and  its  major 

marketing  thrust  is  to  sell  that  satellite 

service.  We're  going  to  run  a 
corporate  ad  (o  announce  it.  That  ad 

will  be  carefully  structured  (o  look  like 

a  selling  ad.  We'll  work  with  some  of 

the  marketing  people  on  the  copy.  It'll 
be  saying  to  businessmen.  Hey,  you 

should  be  considering  satellite  com- 

munication for  your  company.'  We'll work  hard  to  pu(  these  overlappings 

into  i(.  We'll  go  to  the  marke(ing 

people  and  say.  Okay.  We're  doing 

this  corpora(e  ad,  tell  us  who  you've 

sold  and  who  you  haven't  sold,  and 

who  you're  trying  to  reach.  Then  we'll work  it  out  so  that  the  ad  will  be 

helpful    to    the    people    selling    the 

Image  "vs"  Product 

Corporate  "image"  advertising  and 

product  advertising  aren't  mutually 

exclusive,  and  it's  wrong  to  automat- 
ically position  discussion  on  corporate 

advertising  by  labeling  it  "corporate  vs 

product  advertising,"  emphasizes 
Charles  Mill,  president  of  the 
American  Business  Press  Inc.,  the 

association      of      audited      business 

Tram  Union  Corporatt  i [continued  on  page  lUi 
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Over  in  the  Willimantic, 
Cbnnectitut,  area,\^uJcee  settlers 

began  making  iron  in  1726... 

and  today,  ourjones  &  Laughlin 

**Connecticut'^^uiKees**are  carrying  on that  tradition  with 
cold  finished  bar  products. 

JoiwstLjH^CMporatiAd 

:  now  h«t  *  problem  th«t  (he  airly  ironmakan 
•r  have  imigined  You  M«  Ihe  d«m«nd  tor  our  coW  (inlihad 
:eedino  It*  supply  J»L  rT\»n«gemeni  recently  took  (  hirt 
1  siluaiton  arid  mtott  a  decttion  it>«  plant  would  go  on  a 

Untoriunaiely.  avan  ihia  action  hian  i  baan 

r  Con- 

Don  IS  J&L  s  iT\unao6(  ol  bar  and  wire  producis  He  e 
neclicut  workers  know  mey  nave  ineir  work  cui  out  lor  mem.  and 
ttwy  re  up  to  Ihe  task  They  re  genuine  New  Englanders    brought  up 
in  Ihe  Yknkee  iradiiion  ol  a  day  s  work  lor  a  day  s  pay  Don  knows  a 
thing  about  this  as  well  He  grew  up  in  Arlington.  Massachutetle.  and 
has  been  a  steel  man  lor  22  years 

As  nujch  as  we  hate  to  say  it.  however  all  Ihe  Yankee  ingenuity 
and  hard  work  in  the  world  hasn  I  been  able  lo  solve  the  industrywide 
steel  shonage  But  our  Wiilimaniic  people  are  doing  ineir  darndest 
Can  t  ask  much  more 

This  copy  ol  Yanliea  magazine  is  the  first  issue  ol  a  subecriplion 
entered  m  your  name  by  the  people  at  JSL  We  hope  you  11  enloy  thia 
publication  along  with  our  special  Willimaniic  messages  that  will  ba 

□ 
<^,...  Jones  &  Laughlin  Steel  Corporation STE  E  L  Com  Finished  Bar  Plant.  WilUfflantic.  Connecticut  OUZfl 

publications.  He  agrees  that  integra- 
tion— total  communications — is  the 

wisest  policy. 

"The  best  product  advertising  also 
sells  the  company  as  a  good  source  for 
the  product,  and  the  best  image 

advertising  recognizes  that  the  com- 

pany is  itself  a  'product'  over  and 
above  its  subordinate  products,"  Mill 
tells  the  Public  Relations  Journal 

"There  was  a  lot  of  publicity  on  this 
subject  in  the  1960s,  and  much  of  it 

did  little  good  and  much  harm,"  he 
recalls.  "Almost  automatically  the 
discussion  was  labeled  with  that  vs 

sign.  If  you  were  in  favor  of  one,  you 
felt  defensive  about  the  other.  Most  of 

the  discussion  overlooked  the  'that 

depends'  factor.  This  is.  which  type  to 
use  depends  on  marketing  objectives, 
market  position,  how  widespread  the 
use  of  the  product  is.  how  many 
companies  make  a  similar  product, 
and  a  host  of  other  situations.  Only 
the  marketing  management  iUelf.  and 
its  agency,  can  make  the  decision. 

There's  no  inviolate  rule  to  follow." 

Good  corporate  image  advertising 

eschews  breast  beating.  Mill  agrees, 

and  must  have  solid  thinking  behind 

it.  and  clearly  defmed  goals  in  front  of 

it.  It  must,  he  stresses,  be  directed  "at 
a  target  audience  of  people  with  whom 
you  want  to  do  business.  It  must  tell 
readers  what  kind  of  company  yours  is 
in  (Ae/r  terms.  And  it  must  be  directed 

toward  direct  action  on  problem 

areas."  In  a  myriad  of  industries,  Mill 
says,  "solid  corporate  campaigns  can 
achieve  image  objectives  while  making 

sales — if  they  are  directed  where  the 

buying  dollars  are." Larry  Miller,  director  of  public 
relations  and  advertising  for  Bunker 
Ramo  Corp.,  Oak  Brook,  III.,  also 

sees  integration  as  essential.  He  tells 

the  Public  Relations  Journal,  "Too 
many  companies  try  to  segment 
advertising,  public  relations,  investor 
relations,  etc.  To  be  effective,  all 

functions  must  be  coordinated,  with 

the  same  goals  and  objectives.  There 

must  be  a  total  communications  oper- 

ation." 

Corporat*  Ad«  Can't  Do  It  Alon* 

Trans  Union's  Joseph  Graves  Jr. 
likens  trying  to  make  corporate 

advertising  alone  build  your  image — 
"a  horrendous  task,"  he  terms 
it — about  like  a  hunter  using  a  blue 
ribbon  dog  to  flush  1 ,000  pheasants. 

"The  dog  is  good,"  he  says,  "but  he 
cannot  do  the  job  alone.  Reinforce 
your  corporate  advertising  with  a  good 

base  of  public  relations,  investor 
relations,  analysts  meetings,  and 
seminars.  Tie  in  your  product 

advertising,  and  you'll  have  a 

beautiful  blend." 
Graves  deflnes  corporate  advertis- 

ing as  advertising  "devoted  primarily 
to  selling  the  corporate  personality.  Its 

first  objective  goes  beyond  the  direct 

sale  of  a  single  product  or  service."  A 
corporate  ad,  he  says,  must  fulfill  one 

or  more  of  the  following  qualifica- 
tions: 

•  It   must  educate,   inform,  or 

[continued  on  page  S6\ 
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CORPORATE     ADVERTISING-OUT 
OF  THE  IVORY  TOWER... 

[continued  from  page  10] 

impress  the  public  with  regard  to 

the  company's  policies, functions, 
facilities.  objecti\es.  ideals  and 
standards. 

•  It  must  build  favorable  opinion 

about  the  company  by  stressing 

the  competence  of  its  manage- 

ment, its  scientific  know-how. 

manufacturing  skills,  technologi- 

cal progress,  product  improve- 
ments; its  contribution  to  social 

advancement  and  public  welfare. 
On  the  other  hand,  it  must  offset 

unfavorable  publicity  and  nega- 
tive attitudes. 

•  It  must  build  up  the  investment 

qualities  of  its  securities,  or  im- 

prove the  company's  fmancial 
structure. 

•  It  must  sell  the  company  as  a 

good  place  to  work— often 
directed  to  college  graduates  or 

people  of  certain  skills. 

Consider  Corporate  Needs 

What  a  corporate  ad  does,  what  its 

objectives  are.  depends  on  v^hat  the 

corporation  needs.  Sounds  siinple 

enough.  But  not  enough  goal  setting 

was  considered  in  the  past,  resulting 

in  "Our  Founder  "  ads.  which  met  not 

the  corporations  goals  but  simply  the 

goal  of  giving  the  grand  old  gentleman 

who  started  the  business  a  war'm  glov^ . 

The  Invisible  Company 

liilroduciiig  and  positiuiiing  the 

"invisible"  company:  "It  would  be 
foolish  for  an  invisible  company  to 

come  out  talking  about  uhat  a  great 

company  it  is."  Ries  Capiello  Colwells 

Jack  Trout  points  out.  "Such  a 
company  should  be  positioned  against 

other  companies  in  the  same  industry. 

Perhaps  it  is  relatively  smaller,  and 

can  play  up  its  ability  to  move  quickly 

in  serving  its  customers,  in  contrast  to 

its  clumsy  giant  competitors.  Or 

whatever." 

Crum&  Whom? 

"How  We  Managed  to  Hide  a 

Billion    Dollar    Company"    read    the 

NO  MAnER  HOW  GREAT  YOUR  CORPORATE  ADS  ARE,  YOUR  CORPORATE  RELATIONS 

DONT  DESERVE  PASSING  GRADES  IF  YOUR  CUSTOMERS  CANT  FIND  OUT  WHO  TO  TALK 

TO  AND  HOW  TO  REACH  THEM... 

One  of  the  curses  of  bigness  is  that  the  left  hand  has  difficulty  knowing  what  the  right  hand  is 

doing.  An  executive  of  Combustion  Engineering  Inc.,  explains  it  in  another  way;  "We 
produce  such  a  wide  variety  of  products  that  even  our  inside  people  have  diffculty  keeping 

up  with  what  we  make.  To  prevent  our  fellows  in  Purchasing  from  going  outside  for  a  source 

of  something  that  one  of  our  own  companies  makes  inside,  we  use  a  two-volume  Corporate 

Directory.  If  we  have  a  problem  on  the  inside,  Imagine  the  confusion  for  our  potential 

customers  on  the  outside!" 

TTie  corporate  maze  poses  a  serious  public  relations  problem.  The  reaction  of  a  potential 

customer  who  can't  locate  the  company  he  wants  because  the  name  has  changed  and  he 

doesn't  remember  the  new  one;  whose  letter  goes  unanswered  because  H's  addressed  to  a 
wrong  division,  or  whose  phone  inquiries  get  passed  from  hand  to  willing  hand,  can  range 

from  mild  annoyance  through  sales  defeating  anger  No  one  likes  to  be  frustrated,  and  when 

we  have  difficulty  making  a  purchase  or  getting  an  answer,  the  resuH  is  often  lost 

opportunity,  lost  sales,  and  poor  public  relations. 

One  way  of  alleviating  this  confusion.  Combustion  Engineering  has  found,  is  a  multi  page 

"corporate  profile"  in  Volume  Seven,  the  nam^and-address  book  of  Thomas  Register  of 
American  Manufacturers.  The  Register  is  a  much  referred  to  source  of  information  on  the 

location  of  manufacturing  companies,  and  has  broad  distribution  across  all  types  of 

industries,  and  is  available  in  many  libraries. 

Combustion  Engineermg's  profile  includes  a  cover  sheet  showing  the  company  name,  logo, 

and  identifying  slogan  |The  Energy  Systems  Co.].  It  carries  the  title  "Products  and  Sales 

Offices."  This  is  followed  by  three  full  pages  of  alphabetically  indexed  products.  Each 
product  listing  is  referenced  by  number  and  letter  to  the  specific  division  or  office  where  the 

product  is  manufactured,  or  where  further  information  can  be  obtamed.  The  Product  Section 

is  followed  by  five  pages  of  Divisional  Contact  information,  including  complete  addresses 

and  phone  numbers  To  complete  the  information  road  map,  the  listings  are  subdivided  by 

Divisions,  with  a  brief  description  of  the  types  of  products  manufactured  at  each  dnrision. 

Robert  Fortier,  manager  of  adverlising  and  marketing  communications  for  Combustion 

Engineering  says  that  during  the  initial  preparation  of  the  profile,  two  years  ago,  'tt  was 
difficult  to  get  the  information  needed  from  the  various  dnrisional  managers.  This  year  when 

H  came  time  tor  renewal,  he  got  turn  around  service  on  updated  listings,  addresses,  phone 

numbers,  etc  "When  busy  people  respond  with  such  speed,  and  without  coaxing,  to  a 
request  that  for  most  people  seems  miles  away  from  current  needs,  you  just  know  they  Bke 

what  you're  doing,  and  it's  paying  off,"  he  tells  us. 

Combustion  Engineering  also  reprints  the  profile  |50,000  copies)  and  mails  copies  to  all 

stockholders,  key  customers,  the  press,  and  key  personnel.  The  profile  also  is  used  in 

reprint  form  to  answer  general  inquiries  to  the  company,  and  as  a  trade  show  handout. 

Other  companies  utifizing  the  Corporate  Profile  Directory  insert  technique  include  AMF, 

Allis  Chalmers,  Alcoa,  Amerace,  Babcock  &  Wilcox,  General  Electric,  Celanese,  Chromalloy, 

Eaton,  Continental,  FMC,  Goodyear,  Ingersoll  Rand,  3  M  Co.,  Union  Carbide,  St.  Regis, 

Phelps  Dodge,  and  TRW. 

One  of  the  Fortune  500  compan'ies  employs  a  fuR  time  staff  of  12  simply  to  redirect  mail  and 

phone  calls  to  the  proper  place  within  the  company's  coastio  coast  offices.  Making  it  easier 
for  customers,  stockholders,  and  friends  lo  make  proper  contact  is  good  manners,  and 

good  business.  A  corporate  profile  published  in  a  national  directory  appears  to  be  one 
economical  answer. 
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headline  in  the  first  corporate  ad  ever 

run  by  Crum  &  Forsler.  It  appeared  in 

Tinir.  A'n.iurc*.  U.S.  Ni'ws  d  World 

licpoiT.  Sports  llliistralcd.  Business 

W'l-ik.  Money.  Forlune.  Forbes,  the 
Wall  Street  Journal,  and  the  New 

York  Times,  a  year  ago.  Lengthy  copy 

ill  tlic  Benton  &  Bowles  ad  explained 

just  how  the  multi-billion  dollar  blue 

chip  company — an  insurance  holding 
company  involved  in  property  and 

casualty  insurance — managed  to  re- 
main invisible  for  75  years.  The 

objective  of  this  ad,  and  the  two  that 

followed ,  was  to  make  the  company 

name  well  known,  inform  the  business 

cDmmunity,  influence  independent 

insurance  agents,  upgrade  its  list  of 

agents,  and  boost  the  spirits  of  its 

8.000  employees.  C&F  does  not  sell 

directly,  but  markets  its  policies 

through  independent  agents. 

"It  worked."  Gilbert  Faggan, 
vice-president  for  communications 

told  those  attending  a  discussion  of 

corporate  advertising  at  Magazine 

Publishers  Assn.'s  "Magazine  Day  in 

New  York"  in  September.  The 
National  Assn.  of  Independent  Agents 

gave  C&F  an  award  for  outstanding 

support  of  independent  agents 

through  advertising.  This,  even 

though,  says  Faggan,  it  was  a  bit  of  a 

sticky  wicket  when  C&F  declined  to 

use  the  association's  "Big  Eye" 
symbol  in  its  ads  (because  the 

company  considered  it  "incompat- 

ible" with  its  campaign. 

More  results:  The  company  has 

been  able  to  "substantially  upgrade  its 

agent  list,  and  is  "far  over-sub- 

scribed." C&F  chairman  B.P.  Russell 

attributes  the  company's  increase  in 

volume — "while  everything  else  in  the 
insurance  industry  was  going  down 

because  of  inflation — to  the  cam- 

paign. And  security  analysts,  who  in 

prior  years  ignored  C&F  special 

meetings  for  them,  began  shpwing  up 

after  the  campaign  appeared,  ad- 

mitting that  the  campaign  had  gotten 

them  interested  in  the  company. 

Now  that  Crum  &  Forster  is  no 

longer  invisible,  its  ads  are  concerned 

with  inflation,  which,  Faggan  says,  is 

"racking"  the  industry,  and  will  make 
insurance  difficult  to  obtain  in  certain 

fields.  A  current  C&F  ad,  headlined, 

"If    Your     Home     Is     Insured     At 

Yesterday's  Prices,  Here's  Hoping  It 

Doesn't  Burn  Down  Tomorrow," 
explains  the  effects  of  inflation  on 

insurance.  C&F  ads  running  into  1975 

will  suggest  ways  for  consumers  and 

for  independent  agents  to  conquer  it. 

Oh,  Yes,  Esmark... 

In  case  you  think  invisible 

companies  don't  come  along  every 
day.  the  MPA  people  had  another  at 

hand:  Esmark  Inc.  of  Chicago.  This 

120-year-old,  $4.5  billion  secret,  one 

of  the  Dow  Jones  30,  takes  in  $90 

million  in  revenues — every  week. 
Esmark  financial  relations  director 

Philip  Thomas  explains  that  his 

company,  the  27th  largest  on  the 

Fortune  500  list,  was  developed  from 

Swift  &  Co.  in  April  1973,  but  is  "a 

completely  new  organization."  It's  a 
holding  company,  and  a  management 

and  financial  organization  that  owns  a 

variety  of  companies,  including  Swift, 
and  Globe  Life  Insurance.  Its 

products  include  Butlerball  turkeys, 

Peter  Pan  peanut  butter  (20  percent  of 

the  market),  and  fertilizer  (5  to  10 

percent  of  the  world  market). 

"When  a  company  changes  its 

name,  especially  going  from  a 

well-known  name  to  a  non-name,  you 

can  expect  a  loss  of  recognition,  but 

this  surpassed  all  of  our  expecta- 

tions," Thomas  confesses.  There  were 

good,  basic,  solid  business  reasons  for 

changing  the  name,  he  notes. 

Although  at  the  Esmark  level  the 

company  had  no  products  to  sell,  it's 
the  Esmark  stock  that's  publicly  held. 
Research  completed  at  the  end  of  1973 
determined  that  the  essential  Esmark 

audiences — the  investing  public  and 

security  analysts  and  others  in  the 

financial  community — didn't  know 
the  company  name. 

Pre-giicssing  survey  results,  Esmark 
[Please  Turn  Page] 

Are  you  announcing 
your  changes 
as  fast  as  they 
are  changing? 

These  days,  -   "*" the  way  to  reach  hundreds  of  people  instantly 
is  an  information  network  by  Western  Union. 

Western  Union  Ad 
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I'm  one  of 
Crum  &  Forsterfe  6,300 
agents.  But  I  just  might recommend  their 

competition'.'S;~s-=r- 

CnUM.VFORSTCR 

INSURANCE  COMPANIES 

TME  POLICY  MAKERS. 

Crum  &  Fofsler  Ad 

helluva  good  company  because  we'r» 

p>eople-orienied,  aware  of  people", 
problems,  and  we  can  help  them  plan 

for  the  future." 
Metropolitan  Life  surveys  public 

attitude  periodically  to  find  ©ui 

"whether  people  think  well,  or  better 
of  us.  or  less  well  than  they  did  a  fe» 

years  ago.  and  in  what  categories.  We 
have  a  lot  of  faces  toward  the 

public — our  agents,  group  insurance 

and  a  million  other  things— bui 

advertising  is  one  of  those  faces,  and 

our  agency,  Young  &  Rubicam. 

measures  periodically  to  see  if  our 

message  is  getting  across.  Right  no* 

we're  getting  very  favorable  reaction 
from  the  public,  and  from  our  field 

force.  Our  agents  tell  us  that  the 

people  they  call  on  are  getting  our 

messages.  And  they're  a  very  volaiife 
bunch  of  guys  »ho  let  us  know  pretty 

fast  if  they  don't  think  what  we"rt 

doing  is  much  good!"  Booth  notes  thai 
Metropolitan  Life  is  utilizing  tele- 

vision, and  magazines,  and  will  be 

going  into  radio  again  this  fall  fairly 

heavily,  with  an  expanded  program. 

It's  used  radio  for  the  last  year  and  a half. 

To  Change  Image 

and  its  agency.  Doremus.  began  a 

yearlong  series  of  full  page  ads  in 

"basic  business  and  financial  publica- 

tions and  newspapers.  "  before  Christ- 
mas 1973.  The  advertising  objectives 

uere  to  explain  what  the  company  is. 

what  it  does,  that  its  products  arc 

good  ones;  stress  its  size  and  quality, 

that  its  management  is  capable  of 

direct  action  m  times  of  adversity,  and 

that  its  operating  companies  are 

successful  in  tough  markets.  Thomas 

notes  that  Starch  rep<irts  indicate  that 

the  ads  are  being  well  noted  and  read. 

Esniark  rinally  developed  a  total 

communications  program,  including 

advertising,  public  relations,  all 

printed  material  and  brochures,  and 

meetings  with  security  analysts,  he 

points  out.  And  the  company  plans  to 

survey  its  audiences  after  a  year  of  ads 

"tosee  where  we  are." 

The  Visible  Company 

Another  broad  objective  of  corpo- 

rate advertising  is  to  continue  the 

awareness,  or  to  reposition  the 

"visible  "  company;  Bob  Booth. 

Metropolitan  Life's  vice  president  for 
advertising,  tells  the  PR  Journal  that 

his  company's  corporate  advertising 

"tries  to  build  up  in  the  publics  mind 
an  impression  that  Metropolitan  Life 

is  a  good  company  to  do  business  with. 

To  us  it's  presenting  the  character  of 
the  company  in  a  favorable  way.  so 

that  when  our  agents  call  on 

prospects,  these  people  might  be  a  bit 

more  predisposed  to  see  them,  rather 

than  see  another  company's  agents,  or 

to  decline  to  see  any  agents.  We're 
really  not  carrving  a  sales  message. 

Were    trying    to    say    that    we're    a 

Corporate  advertising  can  be 

powerful  where  you  have  a  lot  of 

awarenesss,  but  need  to  reposition  a 

corporation  from  "an  old  idea, 

strongly  perceived."  to  a  new  idea,  as 
Ries  Capicllo  Colwell  is  doing  with  its 

client.  W'estern  Union.  "The  compa- 

ny's old  business  is  the  telegram,  and 
its  new  business,  the  business  of  the 

future,  is  the  construction  of  a  series 

of  communications  networks  such  as 

Telex,  TWX.  satellite  communica- 

tions, and  Mailgram  (which  utilizes 

the  Postal  Service),"  Jack  Tiout 

explains.  "Most  of  our  ad«  for 

Western  Union  don't  only  deliver  the 
corporate  message,  repositioning  the 

company,  but  sell  all  the  way — pro- 
moting Mailgrams.  TWX,  Telex. 

Most  corporate  advertising  has  a 

lendency  to  drift  out  the  door,  and 

into  space  and  gone.  We're  driving 
hard  all  the  time  to  reposition,  but 

most  people  looking  at  these  ads  think 

they're  just  ads  from  the  telegraph 

company  selling  its  services.  To  me  a 
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.rcat  corporate  ad  is  one  (hat  looks  as 

lluHigh  you're  selling  something.  But 

;,i  the  same  time  you're  driving  in  the 

corporate  point  you're  trying  to 

make." The  company  that's  already  suc- 

cessfully "in  conversation"  with  its 

publics  through  corporate  ads  and  a 
total  communications  program  will 

likely  have  an  easier  time  explaining  a 

problem   situation,   or  educating  the 

pu 

)lic  about   whatever  is  creatmg  a 

problem  lor  the  company.  Good 
reason  enough  for  utilizing  corporate 
advertising.  But  a  corporate  campaign 
can  come  to  the  aid  of  a  company  that 
never  before  had  a  corporate  program, 
t)r  had  an  obscure  one,  but  suddenly 

needs  to  talk  out  important  problems 

with  its  publics. 

The  Oil  Industry— In  Hot  Water 

There  appeared,  Childs  recalls,  "to  be 
no  pressing  reason  to  adopt  another 
approach.  In  the  early  1960s  public 
attitude  toward  business  was  generally 

favorable."  But,  he  notes,  about  six 
years  ago  public  attitude  began  to 
shift  toward  criticism  of  business. 

In  1970  Texaco  responded  to  public 

concern  about  air  and  water  pollution 
with  ad  messages  about  steps  the 

company  had  taken  and  were  about  to 
take  to  protect  the  environment. 
"There  was  a  marked  increase  in  the 
percentage  of  our  total  advertising 
effort  directed  toward  corporate 

objectives,"  Childs  says.  "We  were  on 
our  way  to  an  expanded  corporate 

advertising  effort.  We  also  placed  ads 
about  the  energy  supply  in  selected 

magazines.  Then  in  mid-1973  the 
energy      crisis      struck      hard,      and 

replaced  environmental  issues  as  the 

prime  public  concern.  Our  copy 

strategy  changed  from  the  environ- 
ment to  concentrate  on  energy  supply, 

and  gasoline  and  fuel  conservation. 
We  had  two  objectives:  To  develop  a 

greater  understanding  of  key  matters 

affecting  Texaco's  ability  to  supply  the 
increasing  demand  for  energy,  and  to 

encourage  conservation  practices  to 

ease  the  strain  of  gasoline  and  fuel 
shortages  caused  by  the  Arab 
embargo.  We  had  two  target  groups: 

leadership  •  groups  in  and  out  of 
government;  and  motorists  and 
homeowners  and  the  general  public. 

"Our  current  objective,"  Childs 

says,  "is  to  educate  the  public  about 
the    energy    situation,    because    the \Please  Turn  Page] 

We're  all  aware  that  the  oil  industry 
now  has  such  pressing  needs.  John 

Childs,  general  manager  of  worldwide 
advertising  and  sales  promotion  for 
Texaco  Inc.,  believes  that  much  of  the 

industry's  present  lack  of  credibility 
with  the  public  stems  from  the 

industry's  not  giving  enough  emphasis 
to  broadscale  communications  before 

1970.  The  industry,  he  told  the  MPA 
corporate  advertising  seminar,  failed 
to  tell  the  public  how  it  works,  why  it 
works  that  way,  and  about  the 

"genuine  problems  that  the  industry 
was  facing."  The  industry  failed  to 
stimulate  Congress  to  take  action  to 
remedy  the  energy  situation  before  the 
shortage,  and  failed  to  stimulate  the 

public  to  spur  Congress,  he  notes. 

"We  had  not  done  as  good  a  job  as  we 
should  have  in  bringing  our  story  to 
the  people  and  their  representatives. 
We  sincerely  believe  the  facts  are  on 

our  ■  ide,  but  we  failed  to  bring  those 
facts  I  ime  to  the  public.  We  cannot 

afford  to  fail  again.  That's  why  oil 
industry  corporate  advertising  has 
expanded  so  significantly  in  the  last 

couple  of  years." 
What  corporate  advertising  there 

was  at  Texaco  in  previous  years  was 
related  to  the  financial  field,  and 

placed  in  financial  publications;  or  it 
concerned  industry  matters  such  as 
the  construction  of  new  refineries,  and 

was  confined   to  the  business   press. Steel  Service  Center  Ad 
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public  klill  has  many  miwonccpiiuns. 

Through  research  we  keep  a  constant 

watch  on  public  altitudes.  At  present 

almost  three-quarters  of  the  public 

believes  the  energy  shortage  is  serious. 

AInutti  hall  accept  it  as  a  long-term 

problem.  I'he  oil  companies  are  seen 
as  the  must  responsible  tor  the  energy 

shortage.  This  attitude  is  most 

pronounced  among  ihe  better  edu- 
cated and  higher  income  segment. 

Hall  ol  the  adulis  surveyed  said  ihey 

were  nol  very  satisfied  with  the  eHoris 

ul  Congress  to  relieve  the  energy 

shortage." The  strategy  behind  Texacos 

corporate  campaign  is  to  emphasize 

-"pusiiively  communicaiing  the  com- 

pany's ongoing  aciiviiies  to  provide 
needed  petroleum  supplies.  Credibil- 

ity is  an  important  objective  lo  us." 

Child  stresses,  "because  credibility 
toward  the  oil  industry  remains  very. 

very  low."  Besides  reaching  all  adults 

in  Ihe  motoring  public,  Texaco  ads 

aim  at  thought  and  opinion  leaders, 

the  better  educated  25-  to  49-year  olds 
with  incomes  SIS.UOO  and  over, 

because  ihcy  are  most  likely  to  "call 
lor  a  positive  coherent  national  energy 

policy."  lexaco  is  running,  through 
the  rest  ol  this  year,  in  both  print  and 

television.  The  print  campaign  con- 

sists ol  lour-color  spreads  in  national 

magazines.  financial  and  trade 

publications,  three-quarter  page  ads 
m  selected  national  newspapers,  and 

some  local  newspapers. 

Childs  notes  that  Texaco  first 

pre-tesled  various  subjects  to  find 

where  the  highest  degree  ol  public 

interest  was.  then  talked  about  these 

issues  in  the  ads.  "Alter  enough  lime 

has  passed."  he  says,  "we'll  have 
research  done  to  determine  how  well 

the  ads  have  done,  and  the  reaction  to 

their  believability.  and  the  etVects  on 

Texaco's  corporate  reputation." 

Most  Asked  Question 

About  Corporate  Advertising 

The  American  Assn.  ol"  Advertising 

Agencies'  librarian.  Marilyn  Bock- 
man,  tells  the  Public  Relaiions 

Journal  that  the  question  she's  asked 
most  by  advertisers  researching 

corporate  advertising,  is,  "How  do  you 

know  what  you're  getting  out  of 
corporate  advertising?  How  do  you 

know  il  your  corporate  ads  are 

"paying  olT'? 
Even  experienced  corporate  adver- 

tisers can  find  this  a  sticky  question. 

Wendell  Larsen.  vice-president  for 

public  relations.  Chrysler  Corp., 

Detroit,  tells  us.  "To  be  quite  frank,  I 
find  it  very  difficult  to  put  into  i 

Justification  for  corporate  ads.  Cor- 

porate advertising  is  as  difficult  to 

measure  as  public  relations.  We've 
tried  in  the  past  to  measure  our 

effectiveness,  and  other  people  are  still 

trying  to  determine  the  payoff  of 

corporate  advertising.  But  in  my 

judgment,  attempting  to  justify  it  in 

that  manner  is  really  a  futile 

exercise." 

As  we've  already  discussed  in 
describing  the  experiences  of  other 

corporate  advertisers,  research  to 
measure  altitudes  and  awareness  of 

the  target  publics  is  usually  the  best 

and  only  way  to  measure  the 

elVectiveness  of  corporate  advertising. 

Obji-ciivrs  and  goals  must  be  set.  A 

benchmark  study  must  be  done  before 

a  campaign,  followed  by  another  study 

after  the  campaign  has  had  its  chance 
to  influence  and  inform  its  audiences. 

The  findings  of  such  studies  generally 

also  determine  changes  in  the  strategy 

of  the  corporate  messages. 

George  Mead,  director  of  advertis- 
ing and  promotion  for  AMF  Inc., 

While  Plains.  N.Y..  tells  the  Public 

Rvlaiiuns  Journal:  "AMF  evaluates  itJ 

corporate  advertising  performance  by 

measuring  how  well  objectives  are 

accomplished.  We  do  this  with 

continuing  consumer  and  financial 

community  research  before  and  after 

each  campaign.  We  track  these  results 

over  a  period  of  years  against 

consistent  advertising  and  audience 
characteristics. 
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"The  justification  I'or  our  corporate 
advertising  expenditures."  Mead  says, 
"is  the  communication  ot"  information 
about  what  AMF  is.  and  what  it  does, 
in  order  to  build  a  better  and  greater 
awareness  ol  the  company.  Through 

this  accomplishment  we  believe  our 

corporate  name  will  add  extra  value  to 
our  many  leisure  time  products. 

"We  believe  that  AMF  is  gaining 

awareness  through  corporate  advertis- 
ing, not  only  tor  itsell,  but  through 

association  with  the  brand  names 

which  help  make  up  AMF.  Names  like 

Ben  Hogan.  Harley-Davidson.  Head 
and  Hatteras.  Where  five  years  ago  we 

were  thought  ot  primarily  as  a  bowling 

company,  research  tells  us  that  we're 
now  recognized  as  a  diverse  leisure 

products  and  industrial  equipment 
manufacturer  and  marketer. 

"The  1971  name  change  from 
American  Machine  &  Foundry  Co.  to 

AMF  Inc.  is  beginning  to  have 

meaning."  Mead  reports.  "Our 
ultimate  aim.  which  we  believe  to  be  of 

great  value,  is  to  make  AMF  a 
household  word  in  the  markets  where 

our  products  are  sold.  We're  sure  this 
will  help  us  gain  additional  market 
penetration  in  those  key  markets  from 

which  will  come  future  growth  and 

profitability. 

"Over  the  past  four  years,  we've 
used  both  national  print  media — busi- 

ness and  consumer — and  network 

television,  to  carry  the  AMF  corporate 
message  to  the  business  and  consumer 
audience  we  want  to  reach.  On 

television  we've  used  'specials'  on  both 
NBC  and  CBS.  and  sports  continuity 

programming  on  ABC.  In  magazines 

we've  used  at  different  times  and 
together  in  various  combinations. 

Time.  Newsweek.  Sports  Illustrated. 
Business  Week.  Forbes,  and  Fortune. 

In  newspapers  we've  used  the  Wall 
Street  Journal  primarily,  to  reach  the 

financial  community  influences." 
Mead  explains. 

"AMF  attempts  to  schedule  broad- 
cast and  print  advertising  efficiently  to 

balance  continuity  with  impact.  The 

basic  philosophy  of  our  scheduling 
and  media  selection  is  to  be  important 
wherever  we  advertise.  We  also  try  to 
alternate  use  of  television  and  print  for 
maximum  reach  and  frequency  within 

our  budget  capability.  AMF's  approx- 
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number? Error  on  your     We'll  take phone  bill?       care  of  it. 

1  f y.>u r«i<h a  wn.nK niunluT whf n you're diulinx u U>U rail,  lelihe 

o|>eniU>rkn<>wulaiulilu.>«iunasilhiippfn:i.We°llhelpy(HiKelth<!chiirKa 

1(  Iht- mil  (Uit-ri  luni  up un  yiHir  l>ill.  or  i(  you  ure  c 

yuu  ilHln'i  nuki-.  jusi  i-all  your  Im  al  Ufll  liusini's.s  oltux. 
Wv  know  niistukt^  t-un  hup|ien.  A  st'i-vk-e  ivpri»enuuve  wiil  ha 

Al  ATAT  und  yiKir  kicul  Hell  Company,  we  HKree:  y(»u  shouldn't 

have  Ui  iMiy  (or  i-ulb  ytiu  didn't  make. 

We  hear  you. 

AH  Ad 

imate  corporate  advertising  budget  is 

over  $2.5  million." 

Th«r«  Ain't  No  Fonnula 

R.L.  Fitzpatrick,  senior  vice-presi- 
dent, administration,  Hilton  Hotels 

Corp..  Beverly  Hills.  Calif.,  tells  the 

Public  Relations  Journal,  "Many  have 
tried  to  develop  a  formula  to  definitely 
measure  a  return  on  advertising 

investments — 1  know  of  none  who 
have  succeeded.  \Ve.  at  times, 

measure  readership  recognition  and 
retention  by  Starch  reports.  We 
measure  true  ad  productivity  by 

consumer  request  for  a  particular 

service  specifically  advertised."  He 
notes  that  justification  for  Hilton 

corporate  advertising  investment  takes 
three  forms:  I.)  Use  of  media  that 

market  research  supports  as  the  best 

ritte-shot  approach  to  defined  mark- 
ets. 2.)  Spot  Starch  reports,  3.) 

Consumer  request. 
Hilton  uses  national  business  and 

trade  publications  "that  research  and 

consumer  responses  best  indicate  we 

are  reaching  the  decision  makers  and 
other  levels  of  influence  for  the  use  of 

our  service,"  he  notes.  "We  use  spot 
radio  and  spot  television  to  establish 
new  service  themes  or  unique  service 

developments  for  which  we  desire 

broad  public  and  consumer  aware- 

ness." 

Futur*  Probltms 

Some  serious  problems  are  develop- 
ing for  corporations,  and  corporate 

advertising,  "the  voice  of  the 

corporation."  James  F.  Fox,  chairman 
and  chief  executive  officer,  James  F. 

Fox  Inc.,  told  a  Financial  World 

conference  on  corporate  financial 
communications  that  most  industries 

and  corporations  are  not  being  heard 

from — or  are  speaking  with  inaudible 

voices.  And  this,  he  points  out.  "in  the 
face  of  some  of  the  greatest  crises  in 

credibility  and  confidence  that  busi- 

ness has  ever  experienced."  He  sees 
[continued  on  page  66] 
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CORPOJUTl  ADVERTISING.  OUT... 
[comVitit^d  from  p»g»  91] 

two  trends;  1 .)  ihe  demand  for  greater 

public  accountabili!)  for  bu&ineu; 
and  2.1  tht  cortstant  ihnnking  of 

opponunines  for  mass  communica- 
tion of  tSc  business  sior)  (because 

**tbere  simply  isn  i  enough  ne*-sprint 

to  say  all  thai  business  has  to  say") 
This,  be  notes,  has  led  many 

companies  lo  see  advertising  as  "the 
medium  of  last  reson  available  to 

business."  But  of  late  has  come  the 

shock  of  finding  that  this  "last 

rcson"  ma>  be — and  ts  being — re- 
stncicd  He  cues  the  troubles  of 

Phillips  Pctrx>leum  Co..  »hich  before 

the  energy  cnsis  became  front  page 
nevkS.  set  out  to  doelop  an  ad 
canipagin  lo  help  intorm  and  educate 
the  public  lo  the  benefits  of  the  free 

enierpnsc  system  (an  objective.  Fox 

piiinis  out.  Kiinth  crtdorsed  and 
financulh  supported  by  business. 
tab«.ir.  artd  educatKm  in  the  Joint 

Ci«uncil  Of)  Economic  Educa'um' 

T«»o  ieke%tsion  netmoris  rejected 

Phillips'  comn>eTruls.  and  the  third 
apprii»-ed  it  »ih  minor  mtsions  An 
opiiniisiic  note:  lUJ  independent 

lelc-tiston  stations  ran  the  cummercu! 
as  a  spiV 

Then     Mobil     ran     mio     smilar 

problems    After  ninnmg   thrc«   idr- 

af  tW  emerp  proMem.  Foi  etpUms. 

~a  onall  grcmp  cd  bberal  senators  and 
Camgrcssmicm      proposed      thai      the 

Why  do  two  neitwortcs 
reluse  ♦©  run  this  commercJoi^ 

Federal  Jnde  CommissioD  apply 

"truth  and  accuracy  produn  advcnis- 
mg  standards  lo  corporate  opin>L>n 

advertising  "  T»o  of  the  three 
networks  later  refused  anoiher  Mobil 

commcrcxal  thai  simply  suggested  that 

the  public  express  iis  Me>»s  or 

ofl-shorc  drilling  Cautions  Foi.  Oil 
companies,  food  ma nu liter urers.  drug 
companies,  and  eiecmc  uuhtick  may 

be  under  f'lre  today— it  could  ju«  as 
well  be  your  industry  another  time." An  anicle  by  Patnck  Vlaines  m  the 

September  2""  Suitunul  Rfvie^  potnu up  another  emerging  problem  for 
ct->rfx>rate  communications  Says 
Maines:  •Qn  Apnl  16  of  this  year  the 
L'niied  Stales  Coun  ofAppeah  for  the 
Third  Circuit  handed  down  a  decision, 
which,  if  upheld,  could  inhibH 
corporations  from  expressing  political 

views  dunng  an  eleaior  campaign— 

and  perhaps  at  other  times  as  we!!  " 
The  case  came  about  w  hen  a  speech  by 
Bethlehem  Steel  chairman  Slew  an 

Con.  Speak  Out  lor  Truth." 
delnered  before  the  Roiar>  Club  ■ 

Jacksonville.  Fla  in  June  1972. 

fxunted  out  that  certain  politicuns 
lun-named  but  presumably  Gcorp 

McGcnem.  among  others)  were 
making  reckless  and  irresponsible 

charges  about  the  business  commuiv- 
ity.  The  corporation  later  prepared  a« 
ad  summarizing  the  major  poinu  uf 
his  address,  which  appeared  in 

August  In  Oaober  a  Beihlchein  Siec! 
shareholder.  Richard  Ash.  moved  ii» 

a  primary  injunction — and  later  k» 
den»ai!vc  damages — banning  the 

company  s  sponsorship  of  the  ad. 
alleging  it  violated  the  Fetieral 
Corrupi  Practices  Act  s  prohibuiofi  \i 
corporatt  contnbuiions  lo  candidaiev 
for  lederal  office  Thai  ts.  Ash 

charged  that  the  ad  was  an  illegal 
political  contnbuiion  to  Rchatt) 
Sixor  s  campaign. 

OUTCOME  SERIOUS 

There  could  be  serious  prutolcms  to 
business  if  Beinieneir.  should  k*t  itai 

case  Maines  points  out  Becaiue  ihc 

law  died  bans  c:irporatc  coninbut««m 
to  a  candidate  for  iederal  office  ur  w  i 

political  pani — ai  um  umt  "Hi" long  would  II  be  were  Bcihthcw  i 
direnors  found  guilty,  beiixt  siuct 

noioeri  suits  ir  areas  hemoii"? 

unchillenged  w-juic  issue  baset!  or  '■* 

FcQera  Corrup:  Practices  Ar* 
Maines  asks  Anc  wna:  aiwM' 

ir.s:i:i;:K>na  aas.  pubiisneC  it  r.iir 

camsaigr  years.  :na-.  navt  as  'W" 
ir.ien:  int  mfiuCTicing  o'  poin*^ 

ar.Kuaes  or  questions  of  p^w* 

:>o:ir»  "• 

.i:  k£^-i>eiX>iJ»»Ai 

33-291    O  -  78  -  38 
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Exhibit  62:  "Advocacy  Advertising^' 

Advocacy  advertising  shows  the  flag 
AyJohnE.  OTool* 

Seaf/o 
or  oil  wells. 

A  year  ago  thi
s  month,  I  gave 

a  talk,  "High  Dudgeon 

Replaces  Low  Profile.  "  that 
brought  me  a  good  deal  of 

mail,  both  sacred  and  profane;  that 

brought  me  into  a  running  debate  in 
print  with  a  Chicago  columnist  and  in- 

to chastisement  on  the  editorial  page  of 
Ad  Age:  that  brought  me  invitations  to 
a  number  of  additional  platforms;  and 

that  brought  me  nary  a  nickel's  worth ofbusiness. 

All  of  those  developments — save, 
perhaps,  the  last — convinced  me  anew 
that  the  subject,  advocacy  advertising, 
was  as  fascinating  as  I  had  felt  it  to  be. 

Savins  energ) 
Am«rk3n  industry 

offers  a  tremendous  potential  for    ) 
Cftergy  lavinss  risht  now. 

For  it  seemed  to  me  that  it  was 

almost  a  new  form,  while  not  a  new 
medium,  of  mass  communications; 
that  it  filled  a  vital  need  exposed  by 

the  bourgeoning  information  require- 
ments of  a  complex  society;  and  that 

it  offered  corporations  a  means  of 
fulfilling  their  obligation  to,  or  social 
contract  with,  that  society. 

I  use  the  adjective  "new"  although 
several  oil  companies  were  already 
embarked  on  such  programs,  and  my 
research  showed  that  advertising  had 

been  put  to  such  a  use  in  1936  by  the 
California  chain  stores  to  fight  a 
discriminatory  tax. 

I'm  referring,  of  course,  to  the 

whole  subject  of  "idea  advertising," "issue-oriented  advertising"  or  as  I 
called  it— with  a  pathetic  proclivity 
toward  alliteration  that  once  led  me 

to  write,  "There's  a  Definite 

Difference  in  Delsey"— advocacy  ad- 
vertising. 

The  premise  is  simply  this.  There 
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ut  two  major  forces  involved  in  an 
increwing  number  of  issues  affecting 
til  of  us:  the  system  and  the 
adversary  culture. 
The  system  is  made  up  of 

industries,  businesses,  financial  insti- 
tutions that  provide  people  with 

goods,  services,  jobs  and  a  unique 

way  of  life.  It's  not  perfect.  It  breaks 
down  in  places.  But,  all  in  all,  it's 
sened  us  pretty  well. 

The  advcrsar>'  culture  is  composed 
of  those  in  intellectual  and  academic 

pursuits,  some  political  activists  and 

"consumer  mteresl"  groups  who  seek 
basic  changes  in  the  system.  They 

aren't  perfect,  either.  But  they  aren't 
always  wrong. 

Both  groups  are  fuiniling  legiti- 
mate and  essential  functions.  Each 

seeks  to  aflect  public  attitudes  toward 

rts  point-of-view  on  the  theory  that 
governmental  decisions  reflect  the  will 
of  the  majority.  But  in  these  complex 
and  impersonal  times,  the  compaigns 
are  waged,  increasingly,  in  the  media. 

Enter  the  press 
So  the  press  enters  the  equation  as 

a  third  element.  And  here,  I  believe, 
is  where  a  warp  occurs. 

It  is  neither  surprising  nor  entirely 
reprehensible  that  the  voice  of  the 
adversary  culture  is  more  dominant  in 
the  media  than  that  of  the  system. 
One  role  of  the  press  is  to  question 
established  institutions,  directions 

uid  processes.  The  adversary  culture 
provides  the  questions.  They  deal  in 
crisis  and  confrontation,  the  stuff  of 
which  news  is  made. 

The  responses  of  the  system  are 
seldom  characterized  by  excitement, 
immediacyor  human  interest. 

Nor  can  "objective  reporting"  be 
relied  upon  to  balance  out  the  issues. 
First  of  all,  I  never  really  believed  there 
was  such  a  thing.  Any  complex 
event,  processed  by  a  human  mind 
into  a  logical  sequence  of  words, 
becomes  altered.  And  when  those 

sequences  are  rejected,  shortened  and 
pven  relative  emphasis  by  a  fallible 
editor,  objectivity  becomes  diluted  at 
least. 

Objectivity  is  an  ideal  to  be 
pursued  but  never  captured.  And, 
despite  the  new  journalism,  there  are 
still  many  reporters  who  see  their  jobs 

M«.  O'tgole  is  president.  Foote.  Cone  A 
Belding  [New  York]  This  article  u  based 

on  his  talk  last  March  before  a  Fortune 
Corporate  Comrnunications  Seminar  at 

Tarpon  Spnngs.  Fla. 

this  way.  But  television  news  specials 
seldom  even  attempt  that  much.  The 
program  has  to  be  held  together  by 

some  point-of-view  or  it's  like 
watching  paint  dry.  And  the 
point-of-view  is  seldom  that  of  the 

system. So  the  press,  by  and  large,  is  an 
advocate  for  the  adversary.  It  seemed 
to  me  last  March— as  it  does 
now— that  advertising  is  the  only 
means  available  to  provide  the 
balance— an  advocate  for  the  system 
and  for  individual  corporations  within 
that  system.  It  is  a  different  kind  of 
advertising  than  most  of  us  are  used 
to,  but  it  is  a  legitimate  and,  for  the 
times,  a  highly  appropriate  mutation. 

RoU  of  advocacy  advartialng 
Advocacy  advertising  is  not,  as 

some  cntics  responded,  an  attempt 
to  control  information.  Qu'te  the 

opposite.  It  adds  to  the  supply  of 
fact,  opinion  and  interpretations  from 
which  the  public  shapes  its  own 
conclusions.  And  with  issues  becom- 

ing increasingly  complex,  more 
information  has  to  be  better  than 

less. 
Indeed,  the  issue  of  advocacy 

advertising  itself  quickly  became 
more  complex.  First,  the  fear 
engendered  by  the  Fairness  Doctnne 
of  the  Federal  Communications 
Commission  caused  broadcasters  and 

networks  to  shy  away  from  commer- 
cials that,  in  their  view,  treated 

controversial  subjeas.  So  stringently 

have  they  applied  their  interpretation 

of  what  is  controversial,  they've  all  but ruled  out  broadcast  as  a  medium  for 

advocacy  advertising. 
In  addition.  1  have  doubts  as  to 

whether  issues  as  involved  as  these 

often  are  can  be  fairly  or  adequately 
dealt  with  in  a  60-  or  30-second  com- 
mercial. 

Second,  and  incredible  as  it  may 

seem,  questions  have  been  raised  as 
to  whether  companies  should  be 

allowed  to  put  forth  their  points-of- 
view  in  paid  space. 

In  this  regard,  the  Association  of 
National  Advertisers  filed  an  amicus 
curiae  brief  in  a  case,  unrelated  to 

this  issue,  against  the  E.F.  Timme 
Company  which  revolved  around  their 
commercials  for  imitation  furs.  The 
brief  was  intended  less  to  influence 
the  outcome  of  the  case  than  to  nail 
down  some  issues  for  the  future  It 

posed  this  question:  "Does  the  fact that  an  utterance  is  in  the  form  of  a 

commercial    advertisement    expel    it 

from  First  Amendment  territory, 
especially  when  its  subject  matter  is 
one  to  which  there  is  a  public 

interest?" 

Third,  Senator  Philip  A.  Hart 
(D-Mich.)  called  for  an  Internal 
Revenue  Service  and  Federal  Power 
Commission  investigation  of  oil 
companies  and  utilities,  claiming  that 
their  advocacy  advertising  is  not  a 

legitimate  businessexpense  and  should 

be  paid  for  with  after-tax  dollars.  This 
is  on  the  basis  that  the  advertising 
sought  to  influence  legislation  in  favor 
of  the  companies. 
The  American  Association  of 

Advertising  Agencies  has  filed  a 
position  paper  with  the  Hart 
subcommittee,  pointing  out  that  this 
kind  of  advertising  is  a  requisite  of 
corporate  social  responsibility. 

Company  afforls  to  far 
So  the  path  is  not  without  its 

brambles.  Still,  a  number  of 

companies  and  associations  have  been 

engaging  in  advocacy  advertising  in 
the  past  year. 

One  of  the  best  single-shot  efforts 
of  1974  was,  in  my  opinion,  an  ad 

signed  by  the  employees  of  Pan  Am 
and  seeking  public  support  for  their 
beleaguered  employer.  It  talks  of  the 
governmental  policies  that  place  Pan 
.Am  at  a  competitive  disadvantage 
against  foreign  carriers  and  about  the 
fact  that  a  foreign  nation  can 

purchase  a  U.S. -made  jet  for 
substantially  less  than  Pan  Am  can. 

Some  of  these  things  we've  heard 
before,  but  they  become  more 
credible,  more  personally  involving, 
when  presented  by  a  group  of 

hard-working  people  concerned  about 
their  jobs. 
The  American  Electric  Power 

Conianies  Association  launched  a 

campaign  early  on  advocating  the 
exploitation  of  our  coal  resources  as  a 

partial  answer  to  the  oil  crisis — or 
crises. 

This  series  has  been  characteri2ed 

by  rational,  well-documented,  per- 
suasive arguments  and  by  that  rarest 

of  all  virtues  in  this  field,  consistency. 
However,  it  is  marred  by  the 

manner  in  which  it  seeks  to  involve 
the  casual  reader.  They  chose  to  set  up 

a  "villain,"  the  oil-nch,  insidious 
Arab  sheik.  The  tactic  reminds  me  of 

the  fat,  grasping  American  capitalist 
we  used  to  see  caricatured  in  Russian 

journals.  It's  too  facile  a  simplifica- 
tion for  today's  reader. 

By  and   large,   however,   advocacy 
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0*Took:  ". .  ,th€rt's  high  risk  in  a  low  profit*. 

•dvertising  has  belonged  to  the  oil 
oompanies,  and  the  quality  has  varied 
considerably. 

An  ad  by  Texaco,  a  response  to  the 

rage  that  greeted  oil  companies' 
first-quarter  earning  statements  last 
year,  did  little  good,  I  think.  It  had 
bar  charts  and  dollar  figures  too  big 

  to  have  any  personal  meaning  for  the 
reader.  He  or  she  has  to  perceive 
immediately  some  pertinence  to  his  or 
her  life  and  problems  or  the  reader 
never  will  plunge  into  the  body  copy. 

Mobil's  iMdtrahip 
The  clear-cut  leader  in  this 

category  was  from  the  beginning,  and 
is  today,  Mobil.  Theirs  is  a 

coordinated,  well-planned  program 

working  on  several  levels.  I  don't 
know  if  that's  the  way  it  started,  but 
good  fortune  and  good  direaion  have 
caused  it  to  develop  that  way. 

On  one  level  is  the  company's 
support  of  much  of  the  best  in  public 
broadcasting.  For  a  company  that 

\  claims  a  social  conscience,  this  is 
visibly  putting  money  where  the 
mouth  is. 

In  addition,  Mobil  is  sponsoring 

high-quality  programmimg  on  com- 
mercial television  using  their  com- 

mercial time— often  not  all  they're 
entitled  to — for  documentary  depic- 

tions of  their  people  seeking  new 
sources  of  petroleum. 

More  feisty  in  print,  Mobil  started 
a  magazine  series  last  year.  Interest- 

ing, provocative  and  with  a  point  to 
make. 

Mobil's  op-ed  newspaper  campaign 
featured,  in  the  beginning,  ads  like 

the  well-remembered,  unassuming 

entry,  "Musings  of  an  Oil  Person." 
These  were  very  direct  counter-at- 

tacks against  the  adversary.  Many  still 
are,  but  an  increasing  number  of 

their  op-ed  ads  treat  subjects  broader 
than  the  energy  crisis. 

Standards  lor  sffectivsness 

This  has  been  a  very  cursory 
review,  but  enough  on  which  to 
conclude  that  the  era  of  advocacy 

advertising  is  here  and  that  it  has 
progressed  sufficiently  to  define  some 
standards  for  an  effective  campaign. 

1.  The  program  should  clearly  com- 
municate, through  subject  matter, 

copy  style  and  graphics,  a  unique, 
credible  and  personal  identity  for  the 
company.  People  listen  to,  and  buy 
from,  someone  they  know  and  like 
and  can  recognize.  This  holds  as  true 
for  an  idea  as  for  a  product. 

2.  The  dialogue  with  the  public 
should  begin  long  before  the  company 

or  industry  is  under  siege.  It's  just 
good  business  to  let  your  various 
audiences  know  who  you  are  and 
what  you  stand  for,  and  the 
acceptance  and  credibility  built  up 

through  this  kind  of  long-range 
program  is  beyond  price  should  you 
have  to  suddenly  present  that  reader 
with  your  viewpoint  on  a  highly  con- 

troversial issue. 

Mobil  began  its  corporate  dialogue 
with  the  public  four  years  ago.  A 
number  of  our  clients,  Hallmark 
being  a  notable  example,  have, 

through  their  communications  pro- 
grams, created  a  personal  identity 

and  an  acceptance  that  not  only  helps 
sell  products,  but  can  be  of  enormous 
value  should  they  have  to  enter  the 
lists  with  an  aggressive  adversary. 

And  who  can  tell,  these  days,  what 
industry  of  corporation  will  be  next? 
Who  would  have  thought,  last 
March,  that  the  sugar  companies 
would  soon  rank  slightly  below 

Adolph  Hitler  on  the  housewife's 
popularity  list?  Or  that  AT«&T  would 
be  hit  with  a  Justice  Department  suit? 

3. The  program  should  be  based  on  a 

healthy  respect  for  the  reader's 
intelligence.  Flag-waving,  posturing 
and  preaching  the  virtues  of  the  free 
enterprise  system  are  not  going  to 
work  today.  Facts  and  persuasive 
reasoning  will.  Herb  Schmertz,  vice 

president-public  affairs  for  Mobil,  is 

convinced  there's  a  great  hunger  for 
information  about  the  oil  crisis  on 

every  level.  His  program  is  successful 
because  the  ads  satisfy  that  hungsr. 

4.  To  be  effective,  the  program  must 
interest,  involve  and  persuade  the 
reader  in  terms  of  his  own  life  and  the 

things  that  are  important  to  him. 

Simply  shouting  "foul"  won't  do that.  Throwing  a  bunch  of  numbers 

at  him  in  a  headline  won't  do  it. 
Talking  about  your  earnings  and  your 

costs  won't  do  it. 
But  talking  to  him  about  his  costs 

might.  Talking  to  him  about  his 
needs  and  his  home  and  his  family 

might.  And  since  most  public  issues 
are  directly  related  to  those  things, 
you  can  involve  him  personally  in 
your  problems  and  your  programs 
because,  in  that  sense,  they  are  his  as 

5.  Finally,  if  it  were  my  program,  I'd 
want  some  measure  of  its  elective- 
ness.  This  requires  a  definition  of 
target  audiences  in  both  demographic 

and  life-style  terms  and  it  requires  a 
clear  set  of  objectives. 

Then,  before  the  program  began, 

I'd  do  a  benchmark  study  to 
determine  levels  of  awareness  among 
those  audiences  and  attitudes  having 
to  do  with  the  stated  objectives.  A 

subsequent  study  every  six  months 
would  give  a  pretty  good  indication  of 
how  well  the  program  was  doing  in 

attaining  its  goals  and  where  it  could 
be  strengthened  to  attain  them  faster. 

I  realize,  though,  that  even  with 
this  kind  of  measurement,  a  program 

of  advocacy  advertising  for  a 

company  demands  a  certain  leap  of 
faith,  a  commitment,  a  kind  of 

courage  from  its  corporate  manage- 
ment. 

But  I'm  convinced  that  we're  going 
to  see  more  and  more  corporate 

managers  displaying  that  kind  of 
courage.  Because,  as  the  seven  oil 

company  executives  who  were  rough- 

ed up  in  public  by  Senator  Jackson's subcommittee  last  year  discovered, 
there's  high  risk  in  a  low  profile  th^ 

days.  
" 
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Exhibit  63:  "Global  Look" 

Our  third 
 book  shows  prom

ise 
of  having  a  much  broader 

appeal  than  anything  the 
Internationa]  Advertising 

Aisoaation  has  done  before.  We  have 

started  out  by  tiding  it:  "Speaking 
Out:  the  Use  of  Advertising  in  the 

Public  Interest...." 
To  begin  with,  the  subject  is 

important;  it  involves  large  expendi- 
tures in  some  countries.  Media 

Decisions  in  June  estimated  U.S. 

corporate  advertising  expenditures  of 
S6.5  billion,  of  which  as  much  as  half 
involves  some  aspect  of  advocacy  or 
point  of  view.  The  Association  of 
National  Advertisers  in  a  survey  of  1 14 
large  companies  found  that  30  percent 
to  35  percent  of  corporate  advertising 
was  on  environmcntalism,  energy,  or 

concerned  explanations  of  the  capital- 
istic system  \iee  also  page  26].  In  any 

event,  the  amount  is  enormous;  the 

number  of  media  is  impressive.  And 
this  is  only  the  tip  of  the  iceberg. 

We  are  trying  to  obtain  firm  figures 
on  the  importance  of  advocacy 

advertising  in  other  countnes— even 

though  the  expression  "public  interest 
advertising"  has  given  us  some  trouble. 
However,  in  the  U.K..  for  example,  the 
Financial  Times  devoted  a  booklet  to 

explaining  how  you  can  talk  to  the 
government,  among  others,  through 

ads.  The  text  explains:  "Economic  and 
political  circumstances  bemg  what 
they  are,  companies  with  particularly 
good  results  sometimes  find  it 

necessary  while  publicizing  their  pro- 
fits to  justify  them  as  well.  It  is  part  of 

the  responsibility  of  the  company  to 
educate  the  public  on  a  continuing 
basis  about  the  relationship  between 
profits  and  other  aspects  of  the 

business." 
Our  second  reason  for  undertaking 

the  project  is  that  the  subject  is  a 

"  maner  of  concern . " 

At  the  risk  of  crying  "wolf,"  I  must 
underline  the  great  risk  involved  in 

carrying  on  such  advertising.  Adver- 
tismg  that  takes  a  public  position  may 

be  exposed  to  merciless— and  quite 
unfair— criticism.  It  has  got  to  be 
effective.  However,  if  done  correctly,  it 
can  be  very  important  also  for  agencies 
and  media. 

This  brings  us  to  the  third  reason 
why  the  lAA  undertook  the  project: 
responsibility.  Some  agencies  and 
media  seem  unaware  of  the  great  power 

in  their  hands— to  mislead  the  public, 
consciously  or  unconsciously — or  una- 

ware of  the  potential  for  damaging  the 
fortunes    of    the    advertiser.    Thus. 

A  global 
look  at 

advocacy 

A  prtvkv  tf 

Hm  IAA'i  ciirr«fft 

•tvay  tf  "TIm  Um 
•f  Advtrttting  \m 

til*  Pwblic  Intartst" 
•s  pr«cttc«d 

■roMd  t<M  wmM 

irySylvtnM.B«m«I.Jr. 

Mr.  Barmetu  chairman,  lAA  Sustaining 
Member  Advisory  Council  and  senior 

partner.  Bamet  Associates.  This  discussion 

of  the  JAA  s  study  of  advertuing  in  the 

public  interest  is  based  on  Mr.  Bamet's 
presentation  to  Sustaining  Members 

during  the  lAA  symposium  on  Multi- 

nationals in  Confrontation."  September 
23-26.  at  Geneva,  Switzerland. 

questions  of  fairness  and  account- 
ability enter  in,  which  must  be 

discussed  io  a  sober  way  in  the  final study. 

Eight  obi*ctlv«« 
We  set  eight  objectives  for  this  study 

of,  as  a  working  title,  "advocacy" advertising. 

•  To  estimate  its  current  importance 

and  impact. 
•  To  inventory  the  subjects  involved. 
•  To  look  at  the  alternatives  of 

media  strategy  and  creative  approach. 

•  To  pin-point  wAo  takes  the 
decisions  that  get  such  campaigns 

going— and  who  docs  the  work  to  make 
them  effective. 

•  To  describe  the  organization  and 
execution  of  the  campaigns. 

•  To  deal  with  the  entire  area  of 

problems  posed  by  undertaking, 
executing,  and  following  up  on  this 
enormous  new  category  of  advertising. 

•  To  try  to  get  an  idea  of  the  results 
of  such  advertising,  as  an  entire 

category,  not  just  in  terms  of  individual 

campaigns — and  thus  assess  its  value. 
•  And  to  put  all  the  foregoing  into  a 

context  of /ocf— using  country  sum- 
maries as  we  did  in  the  Self- Regulation 

volume,  and  more  detailed  case 

histories  to  dramatize  specific  prob- 
lems and  opportunities. 

We  have  employed  four  stages  of 

research:  out  to  the  field  for  chapter  re- 

ports, from  there  to  advertiser 
contacts,  then  analysis  of  the  material, 
and  finally  a  check-back  before 
publication  with  everyone  involved. 

There  was  a  certam  amount  of  con- 
fusion about  the  title  of  the  project 

despite  elaborate  explanation  and 
precise  definitions  in  the  instructions. 
Some  confused  this  kind  of  advertising 

with  "public  service  advertising.  " 
And,  in  some  countries.  Britain,  for 

example,  economic  developments 
aggravated  the  controversy  about 
whether  or  not  such  advertising  should 

be  used  at  all— especially  by  govern- 
mental bodies.  And  our  respondenU 

have  taken  greater  pains— inevitably 

taking  greater  time— to  give  us  the 
most  accurate  possible  report  of  what  is 

going  on. Becaus?  some  countries  report 
almost  no  advocacy  advertising  of  any 
kind,  the  concept  of  profiles  for  every 

country  doesn't  make  sense — so  we 
prefer  to  integrate  the  country  material 
in  the  text. 

Mora  precise  nomenclature 

And,  we  propose  a  more  precise 
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Domenclature  for  advocacy  adver- 
tising—to clear  up  the  confusiont 

which  the  initial  title  seems  to  create. 
Our  concern  at  the  beginning  was 

over  the  possibility  of  mis-translation: 
"advocacy"  has  connotations  of 
"advocate" — i.e.,  lawyer,  in  most 
languages  other  than  English.  We 
hope  we  have  found  satisfactory 
translations  into  other  major  lan- 

guages—French, German,  Spanish, 
and  Italian — and  we  think  we  can 
•void  misunderstanding. 
The  replies  from  the  field,  like  our 

research  in  New  York,  underline  the 

need  to  emphasize  the  element  of  advo- 

cacy — which  the  expression  "public 
interest"  tended  to  underplay.  We  are 
not  just  talking  about  corporate  adver- 

tising which  generally  agrees  with  and 
promotes  putflic  policy.. .but  paid 
advertising  which  promotes  a  point  of 
view  which  the  advertiser  presumes  to 
be  in  the  public  interest... but  which, 
by  definition,  is  open  to  question  by 
people  who  advocate  one  or  more 

positions  partially  or  wholly  in  op- 
position. 

That  is,  this  is  advertising  which 
does  not  obtain  automatic  agreement 
from  its  readers;  it  is  advertising  which 
challenges  its  audiences  to  agree,  or 
disagree ,  to  a  point  of  view . 

Findings  thus  far 
Now  to  tell  you  just  a  little  about 

material  thus  far  received  and  what  it 

indicates.  Obviously,  with  only  a  little 
more  than  half  of  the  questionnaires 
in— and  without  returns  from  such 

major  countries  as  Italy,  the  Nether- 
lands and  Brazil— it  is  premature  to 

draw  firm  conclusions.  However,  Prof. 

Stridsberg,  who  is  preparing  this  study 

as  he  did  the  one  on  Self- Regulation, 
has  given  me  this  preliminary  material. 

This  so-called  advertising  in  the 
public  interest  or  advocacy  advertising 
has  as  its  principal  subject  matter  some 
question  of  public  concern,  not 
products  or  services.  It  has  been  paid 
for  and  signed  by  a  firm,  an 
association,  a  group,  or  a  government. 

Now,  the  first  thing  we  have  learned 
is  that  there  often  is  no  neat  dividing 
line  between  this  type  of  advertising 
presenting  a  position  and  advertising 
which  sells  a  product.  There  are,  of 

course,  many  "  public  interest  "  ads 
which  simply  discuss  a  problem  like 

environment  or  women's  liberation, 
deliver  their  message,  and  sign  off  with 
the  company  name. 

Yet,  in  IBM  and  Kellogg  ads,  for  in- 
stance, the  copy — in  addition  to  in- 
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forming  the  public  in  an  effective 
way — also  tends  to  increase  product 
sales.  However  disinterested  the  adver- 

tisers' intention  at  the  outset,  a 
commercial  benefit  has  been  utilized. 

Often  the  position  which  the 
advertiser  is  urging  on  the  public  is  one 

SPEAKING  OUT 

"Speaking  Out:  The  Use  of  Advertising 
in  the  Public  Interest"  is  the  third 
international  survey  of  contemporary 
advertising  practices  conducted  by  the 
Sustaining  Members  Advisory  Council 
of  the  International  Advertising  Associ- 
ation. 

The  use  of  advertising  to  present  the 
points  of  view  of  individual  business 
firms,  other  corporate  entities  [includ- 

ing government  agencies  and  para-gov- 
ernment agencies  and  para-governmen- 

tal organizations.  ]  and  special  interest 
groups  is  a  growing  trend  worldwide. . .  a 
seemingly  inevitable  product  of  con- 

sumerism, environmentalism,  and  a 
host  of  other  public  concerns. 

Until  recently,  the  business  commun- 
ity rarely  used  advertising  media  to  take 

position  on  public  issues.  But  within  the 
past  five  or  six  years,  the  situation  has 
changed.  Now,  in  many  countries, 
individual  business  firms,  other  corpor- 

ate entities,  association  and  trading 

groups  are  vigorously,  even  aggressive- 
ly, using  signed  advertising  to  tell  the 

public  where  they  stand  on  questions  of 

public  concern. 
As  reported  in  the  press,  the 

advertising  community  is  not  unani- 
mously enthusiastic  about  the  use  of 

advertising  by  private  firms  to  offer  their 
points  of  view  on  these  questions.  Some 
find  it  inappropriate,  some  feel  it  should 
be  restricted  as  to  media  employed, 
some  support  stringent  regulation  of 
public- interest  advertising  of  any  kind, 
whether  from  government,  consumer, 
or  private  sources. 

The  purpose  of  the  lAA  survey  is  to 
document,  on  a  tfiulti- country  scale,  the 
extent  and  nature  of  public  interest 
advertising  by  the  business  community 
to  determine  its  economic  and  social 

significance. 
The  final  product  will  be  a  book  of 

about  300  pages,  available  around  the 
end  of  the  year,  plus  a  variety  of 
supporting  materials  and  activities  to 
publicize  the  lAA  findings  and 
stimulate  discussion  on  the  subject. 

which  will  overcome  a  sales  problem  or 
contribute  to  sales  effectiveness. 

So,  the  first  fmding  concerns  the 

\ 

mixing  of  product  "  sell  "  with information  or  advocacy  which  the 
advertiser  deems  to  be  in  the  public 
interest. 

This  poses  a  big  question.  To  what 

extent  does  "product  sell" — openly  or 
implicit  in  the  advertisement — inter- 

fere with  the  credibility  of  the  ad? 
It  would  be  easy  to  conclude  that  the 

best  ads  "in  the  public  interest"  are 
those  which  clearly  exclude  any 

product-sell  or  profit  motivation.  But 

(1)  we  aren't  sure  this  is  true,  and  (2) 
we're  not  sure  it  is  even  possible.  For 
that  matter,  are  there  advertisers 
willing  to  spend  money  in  a  completely 
disinterested  manner? 

Shift  In  execution 

Next  point.  There  has  been  a 
pronounced  shift  in  the  nature  in  which 
these  ads  are  executed. 

Formerly,  such  ads  were  defensive, 
meek,  if  not  timid,  and  coy  about  the 

subjects  they  discussed.  They  empha- 
sized noble  sentiments.  They  were  so 

respectable  that,  in  large  countries, 
they  were  generally  prepared  by 

associations  incorporated  as  not-for- 
profit.  As  for  example,  campaigns  for 
blood  donations,  energy  saving, 
sobriety,  etc. 

More  recently,  the  tone  of  ''public 
interest"  has  become  more  aggressive, 

less  blandly  in  favor  of  "Family,  Work, 
and  Country" — more  militant.  While 
the  Advertising  Council  in  the  United 
States  was  still  researching  consumer 
understanding  of  the  U.S.  economic 

system,  an  organization  called  The 
Business  Roundtable  had  already 
concluded  they  could  be  more 

tough-minded  in  paid  advertising  and 

were  running  ads  in  Reader's  Digest. 
By  far  the  most  aggressive  adver- 

tising, discussing  controversies  like 

inflation,  energy,  conservation,  en- 
vironmental protection,  nationalism, 

and  balance  of  trade,  has  been  run  by 

the  big  oil  companies.  While  Exxon 
has  been  using  television,  with 
superbly  executed  color  commercials, 
Mobil  has  spent  large  amounts  on  a 

continuing  "advocacy"  campaign. 
Mobil's  headlines  have  'become 
increasingly  aggressive,  expecially  in 
bewailing  the  fact  that  no  one  has  been listening. 

This  trend  has  been  so  marked  that 

organizations  that  never  advertised  at 
all,  or  at  best  ran  the  blandest  of  copy, 

now  come  galloping  into  the  fray, 

fighting  mad. 
The  higher  level  of  aggressive- [Continued  on  next  page] 
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ness—'ii  the  second  major  observatioii 
of  our  study  so  far. 

Is  this  kind  of  aggressiveness 
desirable?  Does  it  risk  alienating  the 
audience? 

Chang*  In  PR  lachntquM 
Further,  it  would  appear  that,  in 

some  countries  at  least,  there  has  been 

extraordinary  change  in  "public  rela- 
tions" techniques. 

Traditionally,  the  public  relations 
practitioner  talked  to  government  and 

business  circles,  journalists,  and  "in- 
fluential" people  of  all  kinds  to  obtain 

third  party  endorsements.  Advertising 
was  the  last  tool  he  would  turn  to.  Now, 

abruptly,  advertising  appears  to  be  one 
of  the  fini  tools  to  find  an  adequate 
and  controllable  forum.  Indeed,  the 

major  public  relations  firms  now  have 

multi-million  dollar  advertising  cam- 
paigns for  their  clients.  Why? 

One  general  reason  given  by 
advertisers  is  failure  or  reluaance  of 

some  editors  to  report  fully  the  adver- 

tiser's viewpoints.  Even  the  Financial 
Times  formally  recognizes  the  need  to 
change  the  attitudes  of  journalists  and 
editors,  and  the  possibility  of  using 
advertising  to  do  so.  There  is  also  the 
need  for  precision  and  a  need  for 

repetition  which  only  signed  adver- 
tising can  guarantee.  This  u  the  third 

big  discussion  area. 
Another  aspect  of  this  problem  is 

that  much  of  the  advocacy  advertising 
is  run  in  media  that  is  already  favorable 
to  its  cause  rather  than  in  opposition 
media— or  m  media  that  is  read  by 
direaors  of  boards  and  stockholders 

rather  than  by  the  general  public. 
Some  major  corporate  campaigns 

about  energy,  oil  prices,  and  even 
environmental  concerns  appear  in 
business  media,  not  mass  media.  And 

despite  complaints  about  dissident 
youth  and  university  professors 
unfamiliar  with  marketing,  corporate 
endeavor  and  profit  need,  most 
advocacy  campaigns  hardly  ever 
appear  in  the  so-called  radical  or  in- 

tellectual press. 
This  reluctance  to  run  in  the  right 

media  to  reach  the  target  audience 
raises  some  questions  about  the  real 
objective  of  such  advertising,  under- 

lined further  when  few  such  advertisers 

express  interest  in  measuring  the 

impact  of  "advocacy  advertising" 
through  market  research,  even  going 
so  far  as  to  deny  that  such  research  is 

possible. 
Next  there  is  the  question  of  whether 

or  not  some  media  will  accept  adver- 

tising of  this  controversial  nature. 
In  the  United  States  and  United 

Kingdom,  this  is  an  enormous 

problem— particularly  because  of  the 

legal  doctrines,  subject  to  interpre- 
tation and  negotiation,  covering 

"fairness."  The  so-called  "Fairness 
Doctrine"  in  the  United  States  has 
sharply  reduced  the  amount  of 
public-service  advenising  which  used 
to  fill  spare  time  and  unsold  space  in 
U.S.  media.  The  simplest  advocacy 

message  may  be  greeted  with  a  demand 
for  equal  time  and/or  space,  which  the 
media  are  obliged  by  law  to  give. 

In  the  United  Kingdom,  the  govern- 
ment is  said  to  be  holding  back  on  a  L2 

million  campaign  to  explain  its  eco- 
nomic concepts,  for  fear  that  the 

Independent  Broadcasting  Authority 

"...armed  with  its  remit  to  pursue  im- 
partiality at  any  price,  should  turn 

down  the  campaign  as  too  politically 

explosive." 
The  media,  in  fact,  are  going 

through  a  "fairness"  crisis  of  their 
own— coincident  and  linked  with  the 
crises  over  consumerism,  environment, 

economics,  and  general  public  hon- 
esty. There  is  a  tremendous  oppor- 

tunity for  them  to  find  abundant  new 
revenues  from  advertising  of  people 

who  want  to  speak  out.  But  they  are 
agonizing  over  how  to  fulfill  their  re- 

sponsibility to  present  all  points  of  view 
to  their  audience  fairly — and  how  to 
avoid  either  being  attacked  or  caught 

in  the  cross-fire  between  warring  sides. 
A  fifth  major  question  area  emerges 

from  this  proWem  of  fairness. 

Qov*fnm*nt  campaigns 

Not  only  do  private  companies  and 
groups  feel  compelled  to  turn  to  paid 
advertising,  but  all  kinds  of  govern- 

ment bodies  are  now  doing  so. 
Questions  are  raised  whether 

government  "advocacy"  is  an  appro- 
pnate  kind  of  activity  for  advertising. 
Should  restraints  be  placed  on  it?  Are 

some  advertising  techniques  in  them- 
selves "unfair"  in  getting  across 

messages  with  direct  or  implicit  poli- 
tical impact?  Professor  Stridsberg,  the 

projert  director,  reports  that  the  use  of 
advertising  by  governments  to  get 
across  their  points  of  view  is  becoming 
as  important  as,  or  more  important 
than,  busmess  use  of  this  advertising 

technique. 
It  should  be  emphasized  that,  for  the 

most  part,  we  are  not  talking  about  the 

kind  of  "public-service"  advertising  on 
the  part  of  governments,  whether  free 

Multinationals  prepare 
"Maltinarionak  la  Coafroatation:  How 
Can  Bener  Communication  Help  Meet  the 
Cniis?"  was  the  title  of  the  International 
Advenising  Association  symposium  held 
September  23-26  in  Geneva,  Switzerland. 
Conient  of  the  meeting  has  significance  for 
exclusively  domestic  as  well  as  interna- 

tional companies 

As  the  symposium's  official  program 
expressed  it:  "Multinational  corporations 
throughout  the  world  are  under  anack  in 
parliaments  and  in  the  press,  on  radio  and 
television,  in  educational  institutions,  and 

from  public  platforms  of  all  kinds." 
The  program's  introduction  added,  (the 

symposium)  "will  deal  directly  and 
pragmatically  with  ways  in  which  multi- 

national corporations  may  communicate 
their  virtues  in  positive  fashion  through 
public  relations,  advertising  and  marketing 
techniques  to  all  the  publics  with  which 

they  are  intimately  concerned..." In  his  keynote  speech,  Professor  Ronald 
E.  Muller,  American  University  (Washing- 

ton, DC),  author  of  "Global  Reach," 
said,  "I  support  a  continuing  role  for 
private  enterprise  in  those  economics  where 
it  is  a  basic  social  institution.  At  the  same 

time,  I  am  equally  certain  that  its  role  will 
be  modified  and  changed  in  terms  a( 
government  necessities  to  meet  the 
challenges  of  msubility. 

"To  this  end,  your  initial  task.  I  suggest, 
is  to  start  listening/irj/- Aom/  to  your  critia 
and  secondly  to  engage  first-hand  in 
dialogue  which  has  a  specific  purpose:  the 
task  of  reorienting  the  focus  of  yoursehfO 
and  your  critics  away  from  making  foruB 

and  platform  either  an  avowedly  anti-  or 
pro-business  rhetorical  stageshow.  But 
rather  to  develop  a  new  onentation  for  i 
mutual  social  effort  to  understand — which 
none  of  us  really  do  today — the  many  forca 
of  social  change  which  breed  systemic 
instability.  One  of  these  is  certainly  the 
systemic  impact  of  your  own  rcvolutionaiy 
institution .  and  to  this  you  must  either  take 
the  lead  in  giving  recognition,  or  it  will  be 

forced  upon  you." 
Damocracy— fr*«  antarprlaa  taam 

In  his  keynote  address,  Jacques  C 

Maisonrouge,  chairman  and  chief  exec*- 
tive  officer.  IBM  World  Trade  Europe/ 
Middle  East/Africa  Corporation  (Paris). 

said  in  part.  "But  as  a  political-econonuc 
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or  paid  for,  which  was  explored  in  the 
EAAA  study  two  ypars  ago.  We  are 
talliing  about  advertising  which  is  not 
just  promoting  a  generally  acceptable 
idea,  but  selling  a  political  or  economic 

policy  the  value  of  which  if  under  dis- 

pute. The  question  of  governmental  use  of 
advertising  brings  us  to  the  sixth  big 

question— the  major  trend  toward 
government  campaigns acro55  national 
borders.  For  example  President  Perez 
of  Venezuela  took  a  full  page  in  a 
September  1974  issue  of  the  New  York 
Times  to  warn  the  American  public 
what  he  might  do  to  them  if  their 

government  didn't  cooperate  on  oil 
policy.  South  Africa  has  protested  the 
unfairness  of  being  excluded  from  the 
Olympics  because  of  its  racial  policies. 
The  United  Arab  Emirates  have  adver- 

tised the  beneficence  of  their  economic 

development  efforts.  And,  perhaps, 
most  controversial  of  all,  Kim  II  Sung 
of  North  Korea  has  run  ads  to  openly 

apply  pressure  on  the  U.S.  govern- 
ment. 

Governmental  advertising  into  for- 
eign countries  was  not  unknown, 

especially  when  it  was  run  in 
conjunction  with  ads  from  big 

companies,  airlines,  etc.  in  special  sec- 

tions frequently  organized  by  the  big 
national  and  international  business 

media. 
What  is  new  is  the  use  of  such 

advertising  to  "buy  a  voice"  where  the 
countries  feel  they  are  not  being 

properly  covered  by  some  other 

country's  national  media — and  to  use 
the  space  for  defense  of  the  foreign 

country's  political  and  economic 

policies. Does  such  border-crossing  adver- 
tising violate  the  sovereignty  of  the 

receiving  country?  Does  a  foreign 

government  have  a  right,  uncon- 
strained, to  do  this  kind  of  advertising? 

Relationship  to  •conomlo 
The  fmal  preliminary  observation 

about  trends  in  "advocacy  advertising" 
concerns  the  way  in  which  such  use  of 
advertising  is  related  to  attitudes  of 
economic  optimism  and  the  drive  to 
expand.  As  far  as  can  be  judged,  the 

amount  of  "advocacy"  ads — like  the 
amount  of  public  debate  in  general — is 
low  in  very  poor  countries,  and  in 
countries  which  have  long  been  mired 
in  economic  difficulties.  It  appears  to 

emerge  during  periods  of  rapid 
economic  expansion,  where  all  popu- 

lation sectors  feel  they  have  the  right  to 

their  voice  in  political,  social,  and  eco- 
nomic policy.  And  it  appears  to 

become  more  strident  when  such 
economic  expansion  runs  abruptly  into 
difficulties. 

The  questionnaires  received  suggest 
that  there  is  a  cultural  difference 

between  countries  where  "advocacy 
advertising"  is  tolerated  and  encour- 

aged ,  and  others  where  it  is  regarded  as 
disruptive  and  wasteful  and  of  little 
impact.  Even  in  the  United  States,  the 

spectre  of  de-marketing— using  com- 
munications to  reduce  sales  promises 

and  consumer  expectations — has  been 
raised  in  face  of  serious  recession.  This 

point  will  be  adequately  studied  and 
fairly  discussed  in  the  final  study. 

We  are  studying  the  multiple  aspects 
of  a  major  advertising  trend,  in  order  to 
develop  guidelines  that  will  help  the 

advertising  world  execute  "advocacy 
advertising"— or  not  execute  it,  as  they 
choose.  We  believe  that  the  discussion 

will  have  a  larger  function,  and  will 
appeal  to  a  larger  audience,  because  of 
the  questions  it  will  raise.  We  believe 
therefore  that,  as  a  further  product,  it 
will  contribute  to  public  and 

policy- makers'  understanding  of  the 
advertising  process.  And  this,  we 
think,  will  be  a  positive  achievement.  &>. 

crisis  of  confrontation 
j  turn,  democracy  and  free  enterprise  with 

j  lacal  variations,  have  proved  to  be  a 
remarkably  effective  way  to  operate,  at 

I  least  in  advanced  societies. 

{  "1  have  been  talking  about  the  adjust- 
{  neots  and  refinements  which  need  to  be 

j  nude  in  the  system  under  which 
{  multinational  corporations  operate.  But, 
I  let  me  underscore  once  again  my  conviction 

^  that  the  system  itself  should  not  be  changed 
I  tod  that  many  of  the  proposals  offered  in 

i  the  name  of  reform  would  do  more  harm 

I  than  good." 
»    Later,  Mr.  Maisonrouge  said,  "We  all 

i  remember  Plato's  allegory  of  the  cave  and 

ikow  frightening  the  shadow  on  the  cave's 
«ill  could  be  if  the  caveman  was  gullible 

,  iod  his  fire  was  bright. 

/  "I  am  afraid  that  today  we  are  dealing 
;  *<th  an  extreme  case  of  shadow  over 
ubstance. 

"But  Socrates,  through  Plato,  taught  us 
lo recognize  the  shadow  for  what  it  was  and 
lo focus  on  the  substance. 

"The  substance  is  made  up  of 
Ixuinessmen  who  ply  their  various  trades 

«ll  over  the  world  and  only  want  to  manage 
lieir  businesses. 

"The  substance  is  a  great  variety  of  or- 
ganizations, undertaking  a  great  variety  of 

business  activities,  and  managed  by  people 

with  very  little  in  common  except  the  fact 
they  do  business  everywhere,  for  the  most 

pari,  well  within  the  law." Charles  J.  Hedlund,  president,  Esso 
Middle  East  (New  York),  told  the 

symposium  participants,  "The  fact  is,  of 
course,  that  a  multinational  corporation 
cannot  continue  for  long  to  operate  in 
confrontation.  It  must  have  the  acceptance 

of  government  and  citizens.  And  in  a  worid 
where  economic  and  political  conditions 

change  rapidly,  it  must  engage  in  a 
constant  effort  to  protect  and  renew  that 

acceptance. 

"The  communications  challenge  that  the 
international  oil  companies  face  is  to  focus 

attention  on  the  real  question  here:  not 
whether  the  companies  have  too  much 

wealth  and  power,  which  they  don't,  but 
how  governments  should  exercise  the  power 
that  they,  the  governments,  demonstrably 

have." 

Local  communications 

Minister  Antonio  Oviedo,  CPC  Interna- 

tional, Inc.  (Bogota,  Colombia),  said  in 

part,  "...affiliates  of  transnational  corpor- 
ations should  increase  and  jealously  care 

for  their  good  individual  or  institutional 
communications  with  the  local  community, 

so  that  this  and  the  government  become 

fully  appreciative  of  the  benefits  derived  for 
the  economic  and  social  development  of  the 

host  nation." 
Coenraad  Johannes  van  Geel,  general 

advertising  director,  N.V.  Philips  Gloei- 
lampenfabrieken  (Eindhoven,  Holland), 

pointed  out,  "The  old  style  institutional 
drum  beating  campaigns  of  the  past  are 

gone  forever.  Multinationals  like  Philips 
are  today  required  to  prove  that  they 

contribute  positively  to  the  societies  in 
which  they  operate.. ..We  must  meet  the 
demands  made  by  the  media,  pressure 

groups  and  government  that  we  take  it 
upon  ourselves  to  play  a  greater  role  in  the 
protection  of  the  environment,  and  control 

of  pollution,  the  furthering  of  education 
and  the  broadening  of  communications,  to 

namejustafew. 
"We  cannot  be  all  things  to  all  people  at 

all  times,  but  we  can  show  that  we  are  aware 

of  our  responsibilities." 
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Exhibit  64:  "Breaking  the  Vicious  Cycle" 

Breaking  the  'vicious  circle' Tht  mast  effective  corporate  advertising  operates  on  the  same  fundamental  principle  which  makes 

good  product  advertising — it  deals  with  a  problem  [or  problems]  of  the  audience  and  demonstrates 

how  the  company  is  helping  to  solve  the  problem[s].  From  that  "basic,  basic.  "Dr.  Wachsler  draws 
OM  the  extensive  [and  often  overlooked]  attitudinai  research  which  has  been  done  since  WW  U  to 

illustrate  other  principles  of  practical  value. 

6yOr.RobwtA.Wach«l«r 

AmnoBB
  of  observer

s  have shown  the  sad  state  of 
attitudes  toward  American 

business  that  currently  eiist. 

This  process  of  increasingly  negative 
attitudes  toward  business  has  also  been 

one  of  increasingly  specific  negative 
attitudes.  For  in  the  middle  1960s  there 

Da.  Wacbsleb  u  senior  vice  president  and 
chairman.  Corporate  Communications 
Group,  Batten.  Barton.  Durstine  A 
Oihom.  Inc.  [New  York].  This  article  is 
based  on  his  presentation  last  March  before 
the  Association  of  National  Advertisers, 
Inc.  Corporau  Advertising  Workshop. 

were  negative  attitudes  toward  bus- 
iness in  general,  but  not  toward  very 

many  specific  businesses.  In  the  late 
1960s  not  only  were  there  negative 
attitudes  toward  business,  but  there 

began  to  emerge  negative  attitudes 
toward  many  individual  businesses. 

Today  this  process  has  gone  one  step 
further.  There  are  negative  attitudes 
toward  business  in  general  and  there 
are  negative  attitudes  toward  many 
individual  American  businesses.  And 

now  there  are  increasingly  negative 
attitudes  toward  businessmen  them- 
selves. 

Just  how  bad  this  situation  is,  is 

illustrated  in  some  information  that 

Dan  Yankelovich  collected  three  years 

ago,  and  represents  the  attitude  of  the 
American  people  toward  the  statement 
that  business  puu  profit  ahead  of  the 
public  interest.  [See  table  next  page.  ] 

This  and  other  specific  attitudes 

indicating  profound  suspicion,  skepti- 
cism and  cynicism  on  the  part  of  the 

American  people  toward  business  had 

led  \.o  what  I  call  the  "Vicious  Circle." 
This  kind  of  attitude,  encouraged 

and  abetted  by  many  parts  of  our 
society,  will  and  is  already  leading  to 
many  real  and  serious  problems  for 
business— such    as     profit     contrd, 
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Soitii t  back  to  basics  if  we  ever  left  it. BuslnMt  PuU  Profit  AhMd 
of  Public  InttrMi 

Backtobaaica 
PorcMit  IndM 

General  public            68        100 
•  Reliability 

Institutional 
•  Quality 

investors                 27          40 
•  Value 

holders  59  87 

College  youth  84        124 
Activists  85        125 

Source:  Yankelovich,  1972 

increasing  involvement  of  government 
In  day-to-day  business  affairs  and  the 
increasing  punitive  role  of  regulatory 
agencies  in  the  business  sphere.  So,  the 
times  have  changed.  In  a  time  not  so 
far  past,  the  19SOs  and  1960s, 
corporate  advertisers  talked  about 
benefits  of  bigness. 

In  The  1950a  and  1960a 

Corporal*  Advertlaara  Talked 

•  Benefits  of  bigness 
•  Profits 

•  Diversity  of  interests 
•  New  products 
•  Dedication  to  research  and  de- 
velopment 

•  Technological  leadership 

In  those  days,  corporate  advertising 

featured  the  corporation  as  the  "hero." 

A  good  company  today 
But  now  look  at  what  the  American 

public  considers  to  be  the  characteris- 
tics of  a  good  company  today: 

Characteristics  of  a  Qood 
Company 

Reliable  76% 
Fair  to  employees  of  all 
races  74% 

Makes  quality  products  73% 
Gives  good  value  for  the 
money  73% 

Pays  good  wages  73% 
Honest,  forthright 
advertising  71% 

Leader  In  technology  42% 
Good  stock  to  buy  or  own  42% 
Develops  many  new 
products  36% 

Very  profitable  32% 
One  of  largest  companies  32% 

Source:  Yankelovich,  1972 

Today,  the  consumer  is  the  hero  and 

he  is  asking  the  question,  "What  are 
you  doing  for  me?"  Telling  a  cynical, 
suspicious,  disinterested  viewer  or 
reader  about  your  diversification 
effort  will  neither  interest  him  nor 
convince  him  that  you  are  any  different 
than  he  already  thinks  you  are.  So  what 
then  can  we  do  to  interest  and  involve 
our  audience,  and  persuade  the 
American  of  the  1970s  that  he  is  wrong 
about  his  feelings  toward  business? 

Dealing  with  customars 
We  have  found  again  and  again  that 

the  most  arresting,  effective  and  moti- 
vating way  of  communicating  in 

advertising  is  to  deal  with  some  of  the 
problems  that  our  audience  is 
experiencing  right  now.  And  corporate 
advertising  can  indeed  help  in  that  area 
by  showing  how  business  is  helping  to 
provide  the  solutions  to  important 
problems  Americans  are  experiencing 

right  now. For  that  is  how  American  business 
grew  to  the  important  role  it  occupied 
at  the  height  of  its  popularity— by  day 
in  and  day  out  coming  up  with  solution 
after  solution  to  problem  after 
problem.  Major  problems  and  minor 
problems.  Now,  business  is  still  solving 

those  problems,  but  we're  not  telling 
very  many  people  about  it  and  many  of 
our  efforts  to  communicate  are  being 
drowned  out  by  far  louder  voices 
pointing  out  the  problems  that 
business  is  creating  rather  than solving. 

If  we  all  know  this — ^and  most  of  us 
do — ^why  have  we  not  been  more 
effective  in  telling  our  story  to  the 
American  public?  To  help  gain  some 
insight  in  this  area  I  conducted  a  very 
small  scale,  very  informal  survey 
among  both  corporate  and  product 
advertising  people  to  have  them  tell  me 
what  they  viewed  as  the  major 
problems  of  corporate  advertising 
today.  These  are  the  five  most  common 
answers  to  that  question,  reworded  for 
the  purposes  of  this  presentation. 

Basically,  the  professional  adver- 
tising people  I  talked  to  were  saying  to 

me  there  seems  to  be  little  or  no 

rational^  for  many  corporate  advertis- 

ing campaigns.  Little  feeling  of 
consistency  in  strategy  behind  many 
campaigns.  Great  variations  from  ad 
to  ad  or  commercial  to  commercial  in 
the  same  campaign  and  little  con- 

vincing proof  that  a  given  campaign 
has  accomplished  anything  of  any 
Ungible  value  to  the  advertiser. 

The  Five  Biggest  Problems  of 
Corporate  Advertising 

1 .  Generalized  campaign  objec- tives 

2.  Vague  strategy 

3.  Imprecise    target     audience 
description 

4.  No  pre-testing  of  advertising 

copy 

5.  Unimpressive  proof  of  cam- 
paign effectiveness 

What  this  really  comes  down  to  is  a 
basic  lack  of  a  consistent,  generally 
acceptable  view  of  what  we  are  trying  to 
do  with  corporate  advertising. 

The  product  advertising  people  have 
a  very  simple  model  of  how  their  kind 
of  advertising  works,  which  ̂ oes  from 
awareness  through  trial  through 
regular  usage  which  generates  sales 
dollars  for  the  corporation.  They  have 
worked  their  data  collection  and 
research  systems  around  this  very 
simple  model  and  have  collected  a 
great  deal  of  information  to  document 
advertising  effectiveness  and  to 
identify  advertising  methods  and 
techniques  that  seem  to  work  well  and 
those  which  do  not. 

What  we  must  do  is  to  develop  a 
similar  kind  of  model  for  corporate 

advertising  which  might  look  some- 
thing like  this. 

Corporate  Advertising 

Awareness  of  Company 

Knowledge  of  Products,  Services 
and  Deeds 

Positive  Attitudes 

Positive  Predisposition  Toward 
Company, 

Its  Products  and 

Its  Investment  Potential 

$$ 

[Continued  on  next  page] 
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**Corporate  advertising  is  the  only  counter-pressure  most  businesses  have  available... 

In  order  to  ftU  in  the  spaces  on  this 
simple  model,  we  must  start  to  collect 
information  at  each  step  along  the  way. 
To  do  that  we  must  follow  rigorously 
what  1  call  the  Basic  Basics  of  Effec- 

tive Corporate  Advertising.  In  corpor- 
ations where  these  basic  basics  are 

followed  we  see  consistent,  effective 

and  convincing  advertising.  For 
corporations  where  the  basics  are  not 
followed  we  see  an  in  and  out  and  up 
and  down  pattern  resulting  in  ads  and 
commercials  rather  than  campaigns, 
and  ideas  being  tossed  out  rather  than 
strategies  bemg  developed. 

This  is  very  dangerous,  for  in  today's 
climate,  corporate  advertising  is  like 
pushing  a  boulder  uphill.  The 

anti-busi/iess  pressure  and  wide- 
spread anti-business  attitudes  repre- 

sent an  ever  worsening  negative  trend 
in  public  opinion  toward  busine.>s  in 

general  and  toward  individual  bus- 
inesses. In  other  words,  that  boulder, 

given  no  counter-pressure  from  the 
other  side,  is  rolling  downhill  and  will 
continue  to  roll,  picking  up  speed  as  it 

goes. Corporate  advertising  is  the  only 

counter-pressure  most  businesses  have 
available  to  slow  down  and  eventually 
stop  that  boulder  and,  hopefully,  with 
enough  pressure  to  start  movmg  it  back 
uphill  again.  But  since  the  hillside  is 

steep,  the  pressure  must  be  continu- 
ously applied  or  else  the  boulder  will 

start  to  roll  downhill  again.  Therefore, 
while  these  basic  basics  look  familiar, 
perhaps  even  trite,  they  must  be 
followed  with  much  more  than  lip 
service. 

Basic  Basic*  of  Effacllva 

Corporata  Advarllsing 

1.  Establish  precise  communi- 
cations objectives 

2.  Set  specific  communications 

goals 
3.  Pre-test      advertising      copy 

against  communications 

goals 
4.  Research  total  campaign  with 

meaningful  measurements 

For  example,  communications  ob- 
jectives can  be  general:  To  increase 

awareness  of  the  X  company  and 

develop  favorable  attitudes  toward  it. 
Or  they  can  be  very  specific  and  precise 
such  as:  To  reach  90  percent  of  $15,000 
and  over  U.S.  households  at  least  nine 
times  in  nine  months;  to  inform  about 
the  various  key  businesses  the  X 

company  operates  in;  to  develop 
favorable  attitudes  toward  the  X 

company  in  terms  of  providing  a  good 
balance  between  profits  and  service  to 

the  public. 
In  terms  of  communications  goals, 

the  goal  could  be  a  general  one  such  as 
increasing  knowledge  of  the  X 
company,  or  it  could  be  precise  and 
specific  such  as:  significantly  increase 
the  number  of  businesses  X  company  is 
known  to  operate  in;  significantly 
increase  percent  of  target  audience 

who  agree  with  such  statements  as  "X 
company  is  interested  in  the  public 

welfare,"  or  "X  company  achieves  a 
good  balance  between  profits  and 

service  to  the  public." 
Pretesting  copy  against  communi- 

cations goals  is  a  vital  quality  control 
step  that  is  not  very  often  taken  by  most 
corporate  advertisers.  For  product 
advertisers,  pretesting  of  copy  is 
virtually  universal  and  is  regarded  as  a 
key  step  in  any  campaign  development. 

Important  here  in  terms  of  corporate 
advertising,  is  to  assure  yourself 

that  the  pretesting  provides  informa- 
tion about  whether  or  not  the  copy  will 

achieve  the  specific  goals  that  have 
been  set.  For  example,  let  us  say  that 
one  of  our  communications  goals  is  to 

significantly  increase  unaided  aware- 
ness that  the  X  company  is  a  leader  in 

its  industry  group.  The  pretest  re- 
search then  should  be  designed  to 

provide  information  on  awareness,  by 
testing  the  commercial  (if  television)  in 
a  clutter  situation  among  a  number  of 

other  corporate  and  non-corporate 
commercials.  Or  if  in  print,  to  test  the 
ad  in  context  of  other  competing  brand 

ads. 
If  a  goal  is  to  increase  a  specifically 

favorable  attitude  toward  a  company, 

the    pre-testing    should    involve    an 

attitudinal  questionnaire  among 

matched  groups  of  exposed  and  non- 
exposed  pre-test  audiences  to  deter- 

mine whether  or  not  exposure  to  the  ad 
or  commercial  will  indeed  increase 

favorability  on  that  attitudinal  dimen- 
sion. 

Other  raaaarch  p«rlm«l«rs 

Finally,  while  most  corporate 
advertising  campaigns  now  include  a 
research  study,  few  measure  the  results 

precisely  on  the  basis  of  level  of  expo- 
sure to  the  campaign.  The  well-known 

Du  Pont  Advertising  Research  Study 

reported  in  the  December,  1972  issue 
of  Journal  of  Advertising  Research 
shows  just  how  crucially  important  it  is 
to  classify  the  target  audience  on  the 
basis  of  how  heavily  they  have  been 
exposed  to  our  campaign.  Many 
corporate  advertising  campaigns  are 
abandoned  because  research  shows  a 

small  insignificant  change  in  overall 
attitude  toward  the  company.  This 
small  insignificant  change  may  be  a 
result  of  too  low  or  too  imprecise  a 
media  schedule,  with  those  few 

members  of  the  target  audience  who 
are  heavily  exposed  responding  very 

favorably,  while  many  other  members 
of  the  audience  are  receiving  little  or  no 

true  exposure  to  the  campaign,  re- 

sponding not  at  all. 
Classifying  respondents  by  exposure 

level  to  the  campaign  can  not  only  give 
a  truer,  more  accurate  picture  of  the 

campaign's  effectiveness,  but  will  also 
serve  as  a  very  precise  guide  for  the 
future  as  to  what  the  most  effective 

level  of  media  exposure  would  be  to 
produce  the  greatest  amount  of  change 

per  media  dollar. 
One  last  area  of  information  while  I 

am  dealing  with  research.  Much  of  the 
product  advertising  community  has 

tended  to  dismiss  academic  psycho- 
logical and  sociological  research  as 

being  vague,  imprecise  and  inappli- 
cable to  selling  goods  and  services. 

In  the  corporate  advertising  area, 
however,  where  we  are  dealing  with 

major  attitudinal  issues,  there  is  a 

surprising  amount  of  valuable  infor- 
mation of  a  very  practical  nature  that 
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ctn  be  gleaned  froni  academic  research 
and  put  to  immedijite  use. 

As  a  matter  of  fact,  we  at  BBDO 
have  commissioned  a  young  professor 
of  psychology  to  review  the  literature  in 
the  fields  of  psychology,  social-psy- 

chology and  sociology  since  the 
beginning  of  World  War  II  in  the  area 
of  attitude  change  to  select  principles 
and  fmdings  which  he  felt  could  be  of 
value  in  corporate  communications. 

I  am  now  in  the  process  of  reviewing 
this  information  and  putting  it  into 
practical  terms  for  corporate  advertis- 

ing and  corporate  communications. 
From  the  large  amount  of  information. 
I  have  selected  four  specific  principles 
more  or  less  at  random  that  illustrate 
that  findings  from  academic  research 
can  be  put  to  very  practical  use. 

Specific  Principias 

1.  To  a  hostile  audience,  it's 
more  effective  to  tell  both 

sides  of  the  story  than  just 

yours, 
But 

A)  Matte  sure  your  informa- 
tion foUows  the  other 

side's B)  Make  sure  your  informa- 
tion is  new  while  the  other 

side's  is  already  familiar. 

2.  The  two  most  important  de- 

terminers of  a  presenter's 
effectiveness  with  his  aud- 

ience are  his: 

A)  Trustworthiness 

B)  Expertise 

3.  A  presenter  wilt  be  viewed  as 
more  trustworthy  if  fie: 
A)  Presents  both  sides  of  an 

argument 
B)  Documents  a  corisensus 

in  support  of  his  side 

C)  Is  identified  at  the  end  of 
the  message  if  he  is  not 

originally  viewed  as  highly 
trustworthy. 

4.  A  presenter  will  be  viewed  as 
more  expert  if: 

A)  He  provides  factual  evi- 
dence supporting  his  po- 

sition 

B)  The  evidence  he  provides 
is  untamiliar  to  the 
audience 

C)  He  appears  in  a  credible  ad- 
vertising vehicle. 
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Exhibit  65:  "Grant  From  Mobil  Oil" 

This  ManWas  Made  Possible 
AGrant  from  Mobil  Oil 
by  M  ichael  Gerrard 
Meet  Herb  Schmertz:  Not  even  the  Medicis  could 

match  his  $21  million  yearly  public-relations  budget 

A.  ̂   framed  cartoon  hangs  by  Herbert  Schmertz's 
round  desk,  near  the  copy  of  Varicfj/  and  the  painted 
oil  drum  he  now  uses  aa  a  wastebasket.  In  the  cartoon, 

a  paunchy  man  enters  hia  living  room  to  find  his 

wife  watching  a  violinist  on  the  tube.  "That"-  Mr. 
Panasovich,  dear,"  she  says.  "Mr.  Panaaovich  was 

made  possible  by  a  grant  from  Mobil  Oil." 
More  precisely,  the  mythical  Mr.  Panasovich  was 

made  possible  by  Herb  Schmertz,  Mobil's  vice-presi- 
dent for  public  affairs.  With  a  budget  of  $21  million 

a  year — the  equivalent  of  the  profits  on  1.3  billion 
gallons  of  gasoline — Schmertz,  forty-seven,  has  used 

big  oil's  hunger  for  friends  to  become  a  major  force 
in  our  cultural  life.  Each  week  he  controls  nearly 
three  hours  of  television  time  and  choice  space  in 

leading  newspapers.  He  is  starting  an  "occasional" 
TV  network  and  may  buy  a  major  newpaper  or  maga- 

zine. His  influence  is  like  that  of  Joseph  Papp  or 

N'orman  Lear,  but  while  millions  of  people  see  his 
productions,  his  primary  audience  numbers  only  535. 
It  is  the  United  States  Congress,  which  largely  deter- 

mines how  unfettered  and  prosperous  Mobil  can  become. 

Schmertz's  ascent  did  not  begin  in  Januar>-,  1971, 
with  the  TV'  debut  of  Mobil's  Matterpiece  Theatre, 
nor  a  year  later  when  Mobil  began  buying  space  for 
its  weekly  column  in  The  New  York  Times.  It  began 

in  1911,  when  John  D.  Rockefeller's  Standard  Oil 
Trust  was  broken  into  thirty-eight  splinters.  One  of 
the  largest  was  the  Standard  Oil  Company  of  New 
York,  or  Socony,  whirh  became  Mobil.  Mobil  developed 
in  liberal,  cultured  New  York  City,  while  nearly  all  its 
sister  companies  evolved  in  places  more  roughhewn, 

less  sophisticated.  The  archetypal  oilman — the  swag- 
gering Texan  with  prehistoric  goo  under  his  finger- 

nails, who  would  as  likely  punch  you  as  wave  howdy — 
comes  from  the  oil-well  end  of  the  business,  where  the 
location  of  an  oil  strike  can  be  as  vital  a  secret  as  any 

of  the  C.I.A.'s.  Texas  oilmen  shut  up  around  outsiders, 
including  the  press.  Their  companies  were  run  by 
scientists  and  engineers  who  got  along  better  with 
gadgets  than  with  people.  Mobil,  without  much  crude 
of  its  own,  bought  its  oil  from  the  Texans  (and  later 
the  Arabs)  and  concentrated  on  refining  and  selling 
it.  The  company  was  led  by  financiers  and  la\vyers 

Michael  Gerrard  is  a  Root-Tilden  Scholar  at  New  York 
University  Law  School  and  the  author  of  numerous 
studies  on  the  economics  of  energy  and  transportation. 

who  prized  sociability — the  calculated  sort,  at  least. 

Mobil's  style  emerged  from  this  New  York  slickness. 
From  this  slickness  also  emerged  Rawleigh  Warner 

Jr.,  a  Princeton-educated  financial  whiz  who  became 

Mobil's  president  in  1965  and  chairman  in  1969. 
He  comes  off  like  a  diplomat  but  beneath  this  exterior 

seethes  a  feisty  true  believer  in  the  oil  industry.  War- 

ner hoped  to  enliven  Mobil's  dull  image,  but  his  efforts 
didn't  get  far  until  he  became  a  patron  of  Herbert 
Schmertz. 

For  his  first  thirty-five  years  or  so,  Schmertz  seemed 

destined  to  become  Secretary  of  Labor,  not  oil's  chief 
apologist.  The  son  of  a  jeweler,  he  was  born  in  Yonkera, 
New  York,  attended  New  Rochelle  High  School  and 
then  Union  College  in  Schenectady,  and  graduated 
from  Columbia  Law  School  in  1955.  The  Army  drafted 
him,  and  he  spent  two  years  in  Washington  doing 
counterintelligence  work.  He  then  went  into  labor  law, 
like  his  older  brother  Eric,  who  is  an  innovative  and 
controversial  arbitrator.  Herb  Schmertz  worked  as  a 

monitor  of  union  e'ections,  an  arbitrator,  and  a  teacher 
of  labor  relations.  He  emulated  Theodore  Kheel,  who 
is  both  a  crack  labor  lawyer  and  a  prominent  public 

figure. 
In  the  1960  Presidential  campaign  of  John  F.  Ken- 

nedy, Schmertz  aided  with  voter  registration  and  with 
special  groups,  and  he  helped  launch  Herman  Badillo, 

now  a  leading  Puerto  Rican  politician.  ("It's  interest- 
ing to  see  what  has  happened  to  youthful  idealism  and 

where  it  has  led  both  of  us,"  Badillo  now  reflects.) 
Schmertz  was  rewarded  for  his  campaign  work  with 
a  top  job  at  the  Federal  Mediation  and  Conciliation 
Service.  By  the  time  he  left  in  1964  to  reenter  private 

practice,  Schmertz  was  established  in  the  field,  and  be 
remained  on  call  to  the  government.  One  assignment  to 
Saigon  nearly  led  him  to  what  he  now  greatly  fears  for 
Mobil — dismemberment — when  a  bomb  detonated  near 
his  hotel  room.  He  also  got  to  know  James  J.  Healy,  a 
professor  at  Harvard  Business  School,  who  in  1966 
recommended  Schmertz  to  become  manager  of  labor 

relations  for  Mobil.  "I  thought  it  was  the  best  labor- 
relations  job  in  the  country,"  Schmertz  remembers, 
and  he  took  it. 

At  first  Mobil  didn't  totally  occupy  Schmertz's  ener- 
gies, and  in  1968,  he  took  time  off  to  be  an  advance 

man  for  Robert  Kennedy.  XNTien  the  campaign  ended  in 
tragedy,  Schmertz  helped  organize  the  train  trip  that 
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carried  Senator  Kennedy's  body  to  Washington.  A  few 
days  later,  Schmertz  was  back  at  Mobil.  In  1969,  he 
became  vice-president  for  public  affairs — overseer  of 
relations  with  the  public,  the  press,  and  the  govern- 

ment. He  did  so  well  there  that  in  1973,  he  was  put  in 

charge  of  Mobil's  fleet  of  more  than  a  hundred  tankers, 
a  move  widely  interpreted  as  putting  him  in  the  pos- 

sible line  of  succession  to  the  Mobil  presidency.  Once 
that  would  have  been  heaven  for  Schmertz.  He  loves 

ships ;  he  sails ;  he  specialized  in  maritime  labor  law.  "I 
wouldn't  be  surprised  if  he  plays  with  little  boats  in  his 
bathtub,"  an  old  friend  of  his  told  me.  But  this  inter- 

lude was  brief.  The  Arab  oil  embargo  hit  in  late  1973, 
energy  bounced  Watergate  off  the  front  page,  and  Mobil 
took  more  heat  than  a  hippie  in  boot  camp.  Herb 

Schmertz  waa  recalled  to  his 

old  job;  he  is  still  there. 
Life  used  to  be  dull  for 

the  PJl.  chief  of  a  big  oil 

company.  Oil-state  con- 
gressmen like  Sam  Ray- 

bun?,  Lyndon  Johnson,  and 

Bob  Kerr  guarded  the  in- 
dustry's tax  breaks  and 

warded  off  trustbusters. 

Consumers  cared  only  that  their  tanks  got  filled.  But  by 

1973,  there  was  a  different  Congress,  the  ecology  move- 
ment had  arisen,  and  fuel  prices  were  up  with  the  ozone. 

Schmertz  had  foreseen  problems  in  1970,  and  he  had  sold 
Rawleigh  Warner  on  a  grand  strategy:  Concentrate  on 
the  movers  and  shakers,  particularly  those  with  friends 
in  Congress.  Butter  them  up  with  grants  to  quality  TV 

to  give  Mobil  an  image  of  high-minded  sensitivity. 
Then  spray  this  now  receptive  audience  with  ads 

packed  with  Mobil's  dogma  on  energy  and  money.  Oth- 
er companies  had  helped  the  arts — Texaco  has  been 

giving  money  to  New  York's  Metropolitan  Opera  since 
1940 — but  few  had  been  so  systematic. 

To  usher  in  this  strategy,  Mobil  put  up  over  $1  mil- 
lion in  1971  for  Masterpiece  Theatre,  British-produced 

serial  dramas  in  the  mold  of  the  earlier,  highly  suc- 

cessful Forsyte  Saga,  Mobil's  first  presentation  waa 
The  First  Churehilh.  In  1973,  Mobil's  most  celebrated 
import  appeared — Upstairs,  Doumstairs.  General  man- 

ager Michael  Rice  of  Boston's  WGBH,  which  funnels 
most  Mobil  public-TV  money,  says  that  Schmert .  "was 
willing  to  put  up  big  bucks  at  a  time  when  other  cor- 

porations were  not"  and  that  Mobil's  success  inspired 
other  firms  to  underwrite  their  own  shows. 

Mobil's  grants  have  uplifted  the  quality  of  what 
is  aired — Masterpiece  Theatre  alone  has  won  sixteen 
Emmys — but  they  have  done  rather  less  to  spark  new 
productions.  Virtually  all  the  TV  as  well  as  most  of 
the  other  art  forms  that  Mobil  has  supported  have 
already  been  produced  elsewhere,  and  when  Mobil  com- 

missions new  works,  they're  seldom  by  unknovras.  That 
way  Schmertz  takes  little  risk,  and  feeds  few  starving 

artists.  "We  feel,"  he  says,  "that  the  reputation  for 
quality  in  everything  we  do  is  one  of  our  prime  busi- 

ness assets,"  but  the  qualitj-  is  in  what  Schmertz  buys, not  creates. 

Schmertz  even  buys  advice  on  what  to  buy.  Em- 
ployees and  consultants  screen  all  the  available  shows 

tar  him;  he  himself  only  watches  about  seventy-five 

A  CBS  executive  said:  "If  Mr. 
Schmertz  wants  a  network  [for 

Mobil  Oil],  he  can  form  one" And  he  is. 

percent  of  what  he  ends  up  sponsoring  and  a  much 

smaller  portion  of  what's  produced.  He's  less  a  creative 
talent  than  a  terrific  piomoter  and  deal  maker.  A 
major  example  of  his  prowess  came  when  Schmertz 
grew  unhappy  with  the  constraints  and  the  expense 
of  sponsoring  commercial  TV  specials,  like  his  Moon 
for  the  Misbegotten.  Inspired  by  the  success  of  Norman 
Lear  in  bypassing  the  networks  with  Mary  Hartman, 
Mary  Hartman,  Schmertz  helped  assemble  a  syndicate 
of  stations  to  air  Ten  Who  Dared,  a  repackaged  British 
series  about  great  explorers,  hosted  by  Anthony  Quinn. 
The  cost  was  a  fraction  of  commercial  TV  rates,  and 

Schmertz  now  plans  similar  ventures  in  a  major  chal- 
lenge to  the  networks. 

Mobil  usually  brackets  its  commercial  TV  programs 

with  three-minute  "profiles 
of  exceptional  but  unknown 

Americans."  The  vignettes 
share  a  theme  with  other 

Mobil  shows  and  ads,  in- 

cluding Ten  Who  Dared  it- 
self and  a  film  of  Broad- 

way's The  Magic  Show. 
praise  for  the  individualist 
who  succeeds  by  raw  spirit 

and  skill,  and  razzing  for  the  inept  bureaucracy.  Mobil 
sees  itself  as  a  daring  creature  that  provides  oil  despite 
formidable  obstacles,  that  needs  great  profits  to  finance 
great  risks,  and  that  could  do  its  job  best  if  big 
government  just  butted  out.  It  takes  some  chutzpah 
to  lump  together  Columbus,  Amundsen,  and  Mobil, 
especially  since  Mobil  Corporation  has  more  employees 
than  the  Departments  of  State,  Labor,  Commerce,  and 
Justice,  the  Environmental  Protection  Agency,  NASA, 
and  the  entire  federal  legislative  and  judicial  branches 
combined. 

Mobil's  impact  on  program  content  goes  beyond  these 
themes.  In  the  days  of  the  Medicis,  most  patrons 
unabashedly  controlled  their  artists.  But  today  the 
ethic  is  hands  off.  Like  many  ethics,  it  is  mostly 
theoretical.  Despite  avowals  of  interest  only  in  quality, 
Schmertz  has  let  it  be  known  that  his  tastes  count. 

He  told  me  that  what  broadcasters  "would  like  is 
to  be  given  a  big  bundle  of  money  and  have  total 

leeway,  without  any  strings.  That's  not  my  idea  of 
public  television.  We're  as  much  a  part  of  the  public 
as  anybody  else."  Schmertz's  strings  are  not  visible 
but  are  no  less  real.  Subtle  signals  are  exchanged, 

as  between  lovers.  Mobil  won't  support  shows  that 
knock  business,  and  therefore  not  many  are  produced 
that  do.  This  influence  may  even  span  the  Atlantic, 
for  many  British  shows  are  produced  with  an  eye 

toward  an  Amerfcan  sale.  "Public  television  stations," 
a  source  at  one  told  me,  "are  trying  to  understand 
the  psychology  of  why  corporations  are  giving  to  TV, 

and  trying  to  manipulate  it."  Stations  are  paying 
much  more  attention  than  before  to  the  promotion 
package  that  accompanies  their  broadcasts,  and  some 
stations  are  going  after  money  from  companies  with 
conspicuous  image  problems. 
When  WGBH  was  negotiating  with  Schmertz  over 

his  first  grant,  in  1970,  the  station  was  also  producing 
The  Nader  Report.  The  WGBH  brass  learned  that  a 
show  on  deceptive  advertising  (Continued  on  page  1  i2) 
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This  Man  Was  Made  Possible  by  a  Grant  from  Mobil  Oil 

(Continued  from  page  61^)  was  going 
to  dissect  a  Mobil  gas  ad,  and  they  went 
bonkers.  Nobody  was  told  to  cut  the  seg- 

ment, but  it  was  cut;  news  of  that 
leaked  out,  and  the  segment  was  re- 

stored, thoujrh  with  a  Mobil  rebuttal — 
and  a  WGBH  re-rebuttal,  which 
Schmertz  now  says  was  dirty  pool. 
There  is  no  evidence  that  Mobil  inter- 

fered, but  WGBH  feared  it  would. 
Mobil  had  obtruded,  though,  in  areas 

other  than  public  TV.  Schmertz  angrily 
cut  off  his  support  for  the  Council  on 
Economic  Priorities  after  it  released  a 

report  unflattering  to  Mobil's  pollution 
record.  Mobil  was  also  a  major  donor 
for  a  program  in  business  reporting  at 
the  Columbia  School  of  Journalism  un- 

til Chris  Welles  became  its  director— 
eight  years  earlier  (Schmertz  has  a 
long  memory)  Welles  had  exposed  tlic 

oil  industry's  dawdling  over  oil  shale. 
Once  again,  Schmertz  pulled  out. 

The  commercial  networks,  on  the  oth- 

er hand,  have  refused  to  take  Mobil's 
money.  At  first,  Mobil  hoped  netwoik 
news  would  broadcast  its  line,  and  for 
free.  Rawleigh  Warner  spent  half  a  day 

witli  a  CF.S  crew  filming"  an  interview 
for  the  Walter  Cronkite  show  and  had 
lunch  with  Cronkite  himself.  The  evci;- 

tual  broadcast  filled  Warner  with  "utter 
dismay.  What  we  saw  and  heard  struck 
us  as  being  one-sided  and  unfair  to  the 
industry.  For  all  my  own  pains,  I  be- 

lieve I  got  about  a  minute  and  a  half  on 

the  air."  Schmertz  later  told  me  flatly, 
chomping  on  his  cigar,  ''Television  isn't 
interested  in  ideas." 
When  Schmertz  tried  to  buv  the  net- 

work time  he  couldn't  get  for  free,  he 
lost  small  and  then  won  big.  He  lost  in 
that  the  networks,  which  had  happily 
run  ordinary  gasoline  ads  like  those 

featuring  Mobil's  late  Mr.  Dirt,  rejected 
Schmertz's  idea  ads  as  too  likely  to  be 
met  with  demands  for  free  equal  time. 

Schmertz  announced,  "We  have  discov- 
ered that  the  networks  are  not  only  de- 

termined to  be  the  arbiter  of  what  we 
can  and  cannot  say  but  that  they  are 
going  to  exercise  their  power  in  an  ex- 
treir.ely  arbitrary  way."  To  which  a 
CBS  executive  responded,  "Networks 
have  to  be  the  judge  of  what  they  want 
to  put  on  the  air.  If  Mr.  Schmertz  wants 

a  network,  he  can  form  one."  And  he  is. 
But  meanwhile,  rather  than  sulking,  he 
turned  the  rejection  by  the  networks 
into  an  enormous  P.R.  victory  by  offer- 

ing to  buy  equal  time  for  his  adver- 

saries. This  destroyed  the  networks' 
fairness-doctrine  claim,  portrayed  Mobil 
as  a  champion  of  free  speech,  and  allied 

it  with  impoverished  citizens'  groups. 
Predictably,  the  networks  refused  the 

offer,  so  Schmertz  never  seriousl\-  risked 
buying  time  for  the  Sierra  Club,  and 
though  he  threatened  to,  he  never  did 

appeal  to  the  F.C.C.  (Schmertz's  fervor 
for  "free  debate"  may  be  less  than  all- 
consuming,  for  he  refused  to  buy  his 
opi)onents  equal  space  for  prnit  ads.) 

To  make  the  networks  look  even  more 
venal  (he  was  already  calling  them 
monopolists),  Schmertz  also  said  he 
would  "create  a  TV  commercial  that 
would  be  an  all-time,  all-weather,  year- 
round,  indoor  and  out  chanipioi\  for 

blandness."  He  succeeded  with  a  pallid. 
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if  not  completely  neutral,  film  on  offshore 
driliinK  (far  more  sedate  than  the  Mobil 

"public-service"  spots  some  stations  had 
run  for  free).  ABC  and  CBS  rejected  the 
ad;  NBC  accepted  it.  Schmertz  and 
Warner  proclaimed  in  speeches,  ads,  and 

at  every  other  opportunity  that  this  sti- 
f.ing  of  Mobil  threatened  democracy. 

Newspapers,  which  seldom  reject  idea 

ads.  are  Schmertz's  main  forum.  He 
chose  the  prestigious  op-ed  page  of  The 
New  York  Times  because  "a  lot  of  opin- 

ion leaders  were  in  the  habit  of  reading 

[it]  religiously,"  and  he  has  run  ads 
there  weekly  since  1972;  in  advertising 

jargon,  "Mobil  Oil  position"  now  means 
the  lower  right  corner  of  that  page. 
With  sheer  cash,  Mobil  has  become  a 

Times  columnist.  Schmertz's  own  staff — 
with  research  help  from  people  scat- 

tered throughout  the  corporation — 
writes  the  columns,  and  Mobil's  ad 
agency,  Doyle  Dane  Bernbach,  usually 
does  nothing  more  than  place  the  ads 

in  newspapers.  At  the  height  of  the  en- 
ergy crisis,  the  same  ads  ran  in  over 

a  hundred  papers;  now  they're  down  to 
about  half  a  dozen, 'which  is  enough  to reach  the  movers  and  shakers. 
Other  companies  have  used  idea 

ads— A.T.&T.  started  in  1908— but  few- 
have  been  as  sophisticated  in  doing  so 
as  Mobil.  When  the  ads  started, 

Schmertz  resolved  to  "try  to  be  urbane 
and  good-humored  but  not  pompous  or 

bland."  He  has,  for  the  most  part,  kept 
that  pledge.  As  another  Mobilite  has 
said,  with  characteristic  humility,  the 

ads  ''celebrate  good  v^orks,  excoriate  in- 
eptitude, wheedle,  cajole,  josh,  admon- 

ish. They  are  extraordinary  in  Ameri- 

can advertising."  They  have  pounded  on 
three  themes,  which  have  helped  shape 
the  entire  energy  debate:  (1)  Big  busi- 

ness, big  profits,  and  rapid  economic 
growth  made  this  country  great  and 
must  continue  unabated.  (2)  People 
should  avoid  greed  and  lower  their  ther- 

mostats, but  even  so,  energy  conserva- 
tion won't  amount  to  much  and  we  real- 

ly need  more  fuel.  (3)  This  search  is 

stj-mied  by  irrational  environmentalists. 
(Full-disclosure  time:  I'm  an  environ- 

mentalist myself,  though  my  work  has 
centered  on  mass  transit — which  both 
Schmertz  and  I  favor.) 

Another  topic  of  the  ads  has  been 
the  Middle  East.  Mobil  opposes  laws 
that  would  ban  American  firms  from 

complying  with  the  Arab  boycott  on 
trade  with  Israel,  for  Mobil  believes 
that  if  the  Arabs  are  angered,  they  will 
wreck  our  economy.  To  that  the  Ameri- 

can Jewish  Committee  responded  in  a 
letter  to  the  editor  of  The  New  York 

Tilt'"!!,  "it  is  hard  to  believe  that  any 
American  company  would  argue  so  bla- 

tantly that  if  morality  clashes  with  po- 

tential profits,  morality  be  damned.'" Schmertz  has  visited  Saudi  Arabia  and 

has  actively  supported  Mobil's  stand 
although  he  is  Jewish — a  fact  that  is 
nonetheless  hinted  at  as  a  reason  why 
the  Arabs  may  not  trust  him  enough 
for  him  ever  to  reach  the  top  at  Mo- 

bil; (Ironically,  Milton  Gwirtzman, 
who  once  practiced  law  with  Schmertz, 
recalls  that  an  aide  in  the  Kennedy 
White  House,  boasting  about  how  many 
different  ethnic  groups  were  represented 

in  high  posts,  listed  Schmertz  as  Ger- 
man.) 

The  op-ed  ads  are  for  the  mighty.  For 

the  meek,  Schmertz  in  1975  started  "Ob- 
servations" in  Sunday  supplements. 

Says  Schmertz's  former  assistant  Gor- 
don Bowman,  "It  contains  a  selection  of 

brief,  pithy,  easy-to-read  comments  on 
current  affairs.  It  is  more  humorous  and 

less  exhaustive  than  the  op-ed  articles." 
Schmertz  commissioned  the  ghoulish 
cartoonist  Charles  Addams  to  draw  for 
Observations;  in  one  cartoon,  several 
rotund  demons  are  sitting  around  in  hell 
when  a  drill  bit  pushes  through  the 

rocks  above.  The  chief  demon  says,  "[ 
was  hoping  those  dry  holes  would  dis- 

courage them,  but  they  don't  ever  give 
up !"  That  sort  of  thing. 

Schmertz  has  used  cartoons  in  an- 
other context.  He  mailed  unsigned  pro- 

oil,  anti-government  cartoons  to  hun- 
dreds of  editors,  many  of  whom  ran 

them  as  their  own.  Some  P.R.  people 
thought  Mobil  was  playing  a  dirty 
trick.  Ironically,  at  about  the  same 
time,  a  group  called  the  Comm.ittee  for 
Energy  Resources  bought  ads  attacking 
Mobil  for  investing  in  non-oil  business- 

es, but  the  committee  was  really  a  front 
for  a  Mobil  competitor  in  such  a  busi- 

ness. Schmertz  declared,  "The  public 
has  a  right  to  know  who  is  behind  any 

advocacy  effort."  After  Mobil's  own 
unsigned  cartoons  were  exposed  by  a 
lively  little  newsletter  on  P.R.  put  out 

by  Jack  O'Dwyer,  those  words  came home  to  roost. 

If  a  reporter  attacks  Mobil,  Schmertz 
reacts  as  violently  as  if  someone  had 
lynched  his  dog.  Rather  than  staying 
aloof  from  critics,  which  would  be  the 
usual  corporate  reaction,  Schmertz  dons 
his  armor  and  mounts  his  horse.  When 

WNBC-TV  in  New  York  ran  stories  up- 
braiding the  oil  industry,  though 

Schmertz  had  refused  an  interview,  he 
charged  the  station  with  a  hatchet  job 
and    placed     full-page    ads    headlined 
WHATEVER      HAPPENED     TO      FAIR     PLAY  ? 

with  a  text  punctuated  by  seventeen 
little  axes.  When — before  the  cartoon 

expose — Jack  O'Dwyer  reproached 
Schmertz,  O'Dwyer  .  was  summoned  to 
Mobil's  sumptuous  executive  dining 
room  for  a  "table-pounding  lunch"  dur- 

ing which  Schmertz  made  him  feel  like 

a  mollusk.  "The  whole  lunch  was  big 

shot,  big  shot,  big  shot,"  O'Dwyer  re- 
members. "The  height  of  it  came  when 

Schmertz  roared  at  me  something  like, 

'We  could  buy  Time  magazine.  Hell,  we 
could  buy  you.'  "  (Schmertz  now  denies 
ever  saying  that.)  O'Dwyer  also  tells  of 
reporters  who,  after  knocking  Mobil,  re- 

ceived from  Schmertz  "letters  that  are 
supposed  to  turn  your  fingernails  white 
and  that  threaten  to  sue  you  four  gen- 

erations back." Schmertz  systematically  monitors  the 
print  and  broadcast  media.  No  slight 
escapes  his  gaze.  He  even  protests  when 
big  oil  is  insulted  in  comic  strips  with 

talking  animals.  Though  he  is  justifia- 
bly outraged  by  misstatements  of  fact, 

he  also  yelps  and  howls  over  uncon- 
genial interpretation  or  analysis.  He 

blasted  an  ABC  oil  documentary  partly 

because  "the  historical  film  clips  of 
John  D.  Rockefeller,  the  Teapot  Dome, 
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wootlon  derricks,  and  oil  gushers  were 

fundamentally  irrelevant,"  thou<:h  Mo- 
bil's own  ads  later  celebrated  an  18")9 

pusher  and  an  1850  whale-oil  shortage. 

One  of  Schmertz's  targets — William  V. 
Shannon,  then  of  The  New  York  Tiincfs, 
now  ambassador  to  Ireland — lashed 

back:  "Every  word  in  my  article  is  ac- 
curate, as  Mr.  Schniertz  well  knows. 

Readers  must  bear  in  mind  that  the 
large  oil  companies  have  highly  paid 
vice-presidents,  such  as  Mr.  Schmertz, 
whose  sole  job  is  to  lay  down  a  barrage 

of  verbal  fog." 
Though  Schmertz  leads  his  industry 

in  imagination  and  creativity,  he  is 

typical  in  his  day-to-day  remoteness 
from  the  press.  Instead  of  frequenting 

newspapermen's  hangouts,  he  dines  at 
"21"  and  Lutece,  and  he  takes  his  bour- 

bon at  the  Pierre.  He  has  filed  com- 

plaints against  reporters  with  the  Na- 
tional News  Service  but  then  has  pled 

the  first  amendment  and  balked  when 
challenged  himself. 

No  >vonder  Schmertz  doesn't  want  to 
substantiate  his  ads,  for  though  he  de- 

mands scrupulous  accuracy  in  report- 
ers, his  own  prose  is  often  as  solid  as  a 

souffle.  The  biggtst  sustained  fallacy 
stems  from  his  plea  for  huge  profits  so 
Mobil  can  find  more  oil.  One  Mobil  ad 
claimed  that  only  1.7  percent  of  its 

wells  ever  struck  oil.  But  that's  only 
for  significant  new-field  wildcat-discov- 

ery wells,  a  tiny  category;  of  all  wells, 
about  sixty  percent  hit  oil.  In  addition, 
Mobil  puts  much  of  the  cash  it  says  it 
needs  to  find  oil  into  nonenergy  busi- 

nesses. It  is  spending,  according  to 
Business  Week,  about  $1.8  billion  to  buy 
Montgomery  Ward  and  the  Container 
Corporation.  It  bid  $337  million  on  a 
California  land  company  (and  lost)  and 
is  building  a  huge  housing  project  in 
Hong  Kong.  There  are  sound  business 
reasons  for  such  diversification,  but  the 
ads  say  Mobil  needs  greater  profits  to 
produce  energy,  not  to  protect  Mobil. 

Mobil  is  so  awash  with  money  that 
Schmertz  may  buy  into  yet  another 

field — the  media.  (This  isn't  a  new  im- 
pulse for  Mobil  bigwigs:  In  1879,  Hi- 

ram Everest,  founder  of  one  of  Mobil's 
predecessor  companies,  started  a  news- 

paper called  The  People's  Journal.) 
Schmertz  almost  resurrected  the  daily 
Long  Island  Press;  that  deal  collapsed 

because  he  "didn't  feel  that  the  Press 
would  enable  us  to  do  the  things  we 

wanted  to  do,"  but  he's  still  looking. 
Although  Mobil  has  refuted  it,  there  has 
been  talk  of  Mobil  feefers  into  starting 
a  syndicated  news  service,  taking  over 
a  film  company,  and  buying  a  magazine. 
Many  media  outlets  are  owned  by 

big  corporations,  but  none  has  so  ag- 
gressively peddled  a  point  of  view  or 

been  so  desperately  concerned  with  its 
image  as  Mobil,  and  few  have  been  so 

politically  entangled.  The  two  best  com- 
parisons are  therefore  not  R.C.A.  and 

Time  Inc.  but  .Atlantic  Richfield  and 

I.T.T.  Under  the  chairmanship  of  Rob- 
ert 0.  Anderson,  who  rivals  Schmertz 

as  an  oil-fed  culture  baron,  Atlantic 
Richfield  in  1976  bought  the  venerable 

London  Observer  and  apparently  hasn't 
changed  it  much.  On  the  other  hand,  in 
the  mid-Sixties,  when  I.T.T.  tried  to  biiy 

ABC,  havoc  rrsultvd.  I.T.T.  officials  ha- 
rassed reporters  covering  F.C.C.  hear- 

ings on  the  merger,  and  though  the 
F.C.C.  approved  the  deal  (which  later 

fell  throu.Lrh),  tht-re  was  a  strontr  dis- 
sent from  (.'om!iiissionei-5  Robert  T. 

Bartley,  Kenneth  .\.  Cox,  and  Nicholas 
Johnson.  It  seems  to  applv  to  Mobil  as 
well: 

"ABC  newsmen  and  their  supervisors 
will  know  that  I.T.T.  is  the  boss,  and 
that  I.T.T.  has  sensitive  business  rela- 

tions in  various  foreign  countries  and 
at  the  highest  levels  of  our  government, 
and  that  reporting  on  any  number  of 
industries  and  economic  developments 
will  touch  the  interests  of  I.T.T.  .  .  . 

The  threat  is  not  so  much  that  docu- 
mentaries or  news  stories  adversely  af- 

fecting the  interests  of  I.T.T.  will  be 
filmed  and  then  killed  or  slanted — al- 

though that  is  also  a  problem.  It  is  that 
the  questionable  story  idea,  or  news  cov- 

erage, will  never  even  be  proposed — 
whether  for  reasons  of  fear,  insecurity, 

cynicism,  realism,  or  unconscious  avoid- 

ance." 

The  third  major  area  of  Schmertz's  ac- 
tivity, after  public  TV  and  advertising, 

is  the  visual  arts.  His  office  on  East 

Forty-second  Street  in  Manhattan  is  be- 
coming as  much  a  symbol  of  high  cul- 

ture as  West  Forty-second  is  a  symbol 

of  low.  Mobil's  money  has  enriched  the 
cultural  life  of  many  communities,  par- 

ticularly those  dense  with  so-called 
opinion  leaders,  like  Washington,  D.C., 
and  those  with  many  Mobil  workers, 
who  will  be  proud  to  see  the  Mobil  logo 
at  their  favorite  gallery.  (An  early 
Socony  chairman,  Henry  Clay  Folgcr, 
founded  the  Folger  Shakespeare  Li- 

brary in  Washington  in  the  Twenties.) 
The  District  of  Columbia  will  no  doubt 
receive  even  more  Mobil  largess  when 
the  company  moves  a  major  division 

nearer  to  Washington  in  a  few  years' 
time.  Among  the  projects  Mobil  has  sup- 

ported in  New  York  City  alone  arc  free 
admission  and  late  hours  for  the  Gug- 

genheim and  Whitney  museums;  preser- 
vation of  the  Custom  House,  a  beaux 

arts  monument;  and  the  operation  of 
Summergarden  at  the  Museum  of 

Modern  Art,  an  oasis  of  trees  and  sculp- 
ture— a  refuge  from  the  rush  of  automo- 

biles using  Mobil  gas.  All  of  which  has 
indeed  won  Mobil  some  friends. 

Schmertz  is  also  captivated  by  the 

graphic  arts.  He  commissioned  thirteen 
bicentennial  posters  and  financed  a  larg- 

er traveling  poster  show  that  celebrated 
such  unlikely  people  and  themes  as 

Che,  Warhol,  and  Hair.  He  has  pro- 
moted museums  with  bus  and  subway 

placards,  now  the  media  for  some  fabu- 
lous graffiti.  Mobil  also  sponsors  art 

exhibits  in  and  books  about  place.-: 
where  it  has  oil  interests,  like  Indonesia 

and  Nigeria;  one  Mobil  coffee-table  vol- 
ume is  The  Geniux  nf  Arab  Civ)lizatio)i, 

published  by  the  New  York  University 
Press.  (More  often,  Mobil  publishes  its 
own  books,  which  are  then  distributed 
by  academic  or  trade  presses;  the 
M.I.T.  Press  is  a  frequent  collaborator.) 
The  Mobil  posters  line  the  hallways  of 
Schmertz's  floor  at  Mobil  headquarters 
and   were  featured  at   the  Museum   of 

33-291   O  -  7f 
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Contemporary  Crafts. 

Despite  his  current  influence  on  the 
arts,  Schniertz  only  recently  became  ac- 

tive in  the  field.  Before  joining  Mobil, 

•'he  wasn't  a  philistine,"  recalls  an  old 
friend,  'but  he  didn't  have  an  intense 
interest  in  the  arts."  Now  that  he  can 
afford  it — not  counting  stock  options, 
he  earned  $206,000  at  Mobil  in  1976 
(still  less  than  one  third  of  chairman 

Warner's  take) — Schmertz  collects  ab- 
stract expressionist  paintings  and  pos- 
sesses a  splendid  wardrobe  to  cover  his 

tall,  solid  frame. 
Schmertz's  charm,  connections,  and 

clout  have  made  him  a  significant  figure 
in  Washington.  His  lavish  parties  there 
attract  many  government  officials  and 
journalists.  He  uses  his  ties  to  liberal 
Democrats — a  rare  commodity  among 
oilmen  and  something  that  helped  him 

get  his  current  job — to  considerable  ad- 
vantage. 

Schmertz's  prime  connection  (at  least 
since  the  defeat  of  California's  Senator 
John  Tunney)  is  with  the  Kennedy 
family,  which  be  served  throughout  the 
Sixties.  He  enjoys  easy  access  to  Ed- 

ward Kennedy,  who  just  took  over  the 
Senate  Subcommittee  on  Anti-Trust  and 
Monopoly.  This  friendship  may  look  pe- 

culiar, but  Schmertz  seems  to  admire  the 
Kennedys  more  for  their  style  and  power 

than  their  ideology.  He  (unenthusiasti- 
cally) supported  George  McGovern 

after  the  1972  convention,  but  Schmertz 

"was  never  a  bleeding-heart  liberal," 
recalls  Milton  Gwirtzman.  "Oil  is  a 
world  in  itself,  and  when  you  get  that 
deeply  into  it,  you  tend  to  look  at  the 

world  that  way.  He's  no  longer  con- 
sidered a  Democratic  political  operative. 

He's  now  considered  an  industry  per- 

son." 
As  an  industry  person,  Schmertz  has 

reinvigorated  Mobil's  Washington  out- 
post and  greatly  expanded  the  New 

York  P.R.  office,  so  he  now  has  a  staff 
of  nearly  a  hundred.  He  is  admired  for 
making  fast,  intuitive  decisions  without 
having  to  check  them  with  his  superi- 

ors. The  fuel  that  runs  this  P.R.  en- 
gine is  money— about  $21  million  a 

year.  To  avoid  hassles,  Mobil  does  not 
claim  its  advocacy  ads  as  a  tax  deduc- 

tion, but  it  does  deduct  most  of  the  rest — 
more  than  three  quarters  of  the  total 

P.R.  budget — and  this  part  the  taxpay- 
ers do  subsidize.  Since  this  largess  tends 

to  benefit  the  affluent  audiences  of  muse- 

ums and  public  TV,  Mobil  is  redis- 
tributing income  to  the  already  prosper- 

ous. 

This  S21  million  budget  makes  Mobil 

look  generous,  until  it's  compared  with 
Mobil's  total  1976  revenues  of  over  $28 
billion,  .\iter  using  known  financial 

data  to  break  the  code  to  a  survo^-  by 
the  Conference  Board,  I  was  astonished 
to  learn  that  of  the  fifty  companies  that 
give  away  the  most  money,  Mobil  ranks 
last  in  gifts  as  a  percent  of  pretax 
profits.  Even  if  the  figures  are  juggled 
to  put  Mobil  in  the  best  possible  light, 

it's  still  in  the  bottom  fifteen  percent. 
Mobil's  reputation  for  generosity  is 

enhanced  by  Schmertz's  skill  in  finding 
projects  that  are  both  conspicuous  and 
cheap  and  then  loudly  taking  credit  for 
them.    The    F.C.C.    only    permits    one- 
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»tr.ter.  .e  credit  lines  on  public  TV 

show.-",  but  since  sponsoring:  public  T\' 
cosu  lirtle  eompRretl  with  the  cost  for 
comniercia!  TV,  Schniert/.  can  afford  to 

splur^'c  i)n  ads  prf'nioting  his  shows. 

"Givin;:  money  to  the  arts"  is  a  v«t> 
easy  kind  of  thing,"  he  told  me.  "We've 
opted  to  try  to  involve  ourselves  by 
more  than  just  giving  money — we  also 

try  to  build  an  audience."  That  also 
mej-ns  trunipetinfr  the  Mobil  name,  even 
with  full-page  ads  proclainung  THE  MO- 

BIL sfiASOV.  Schmertz  says  with  barely 

concealed  glee  that  "Exxon  is  driven 
crazy  '  by  people  who  think  its  shows 
are  really  Mobil's. 

That'-s  an  inadvertent  plum.  Some- 
timt-s  Mobil  actively  claims  credit  where 
no  credit  is  due.  For  instance,  Schmertz 
told  me  several  times  that  he  some- 

times tinds  small  art  groups  and  sends 
them  a  check,  out  of  the  blue,  in  the 
manner  of  John  Beresford  Tipton  of 
The  Milliuiiairf.   For   specifics,   he   sent 

me  to  an  assistant,  who  referred  me  to 
just  one  group.  I  called  its  head.  She  was 
very  grateful  for  the  money,  and  it  was 
more  than  she  had  asked  for,  but  she 
said  she  had  approached  Mobil  first,  not 
the  other  way  around. 

A  great  sports  fan,  Schmertz  in  1974 
sponsored  a  TV  show  on  sports  nostal- 

gia. The  closing  credits  listed  him  as 
"creator."  That  caused  a  stir,  and  at 
least  since  then  he  has  tried  to  give 
Mobil  the  credit,  not  himself.  1  sense  in 
him  a  disingenuous  modesty  about  his 
own  role  when  he  says  that  personal 
publicity  is  unfair  to  his  staff.  I  think 
the  real  reasons  for  his  reticence  are 

that  others  near  the  top  at  Mobil  resent 
his  hogging  the  attention  and  that  Mobil, 
if  it  is  to  appear  as  a  beneficent,  aware 

company,  must  conceal  its  innards — it 
can't  expose  the  strings  it  pulls  and  the 
levers  it  pushes.  Remember  the  saying 

that  legislation  is  like  sausage:  To  re- 

spect the  product,  it's  best  not  to  know 

the  ingredients. 
Has  Mobil  achieved  this  cherished 

image  as  friend  of  both  the  artist  and 
the  common  man?  Opinions  vary.  At  the 

1976  annual  meeting,  for  instance,  War- 
ner and  Schmertz  wondered  who  had 

passed  out  the  "Thank  you,  Rawlciph" 
stickers  many  stockholders  were  wear- 

ing. After  a  stockholder  roasted  the 

pro-divestiture  Energy  Action  Commit- 
tee, one  James  Flug  rose  and  identified 

himself  as  its  director  and  as  the  source 
of  the  stickers.  To  the  sound  of  paper 

ripping  off  lapels,  Flug  thanked  Mobil 
for  running  ad  after  ad  opposing  di- 

vestiture, thereby  making  it  a  visible 

issue,  "especially  since,"  Flug  said, 
"there  is  a  reasonable  presumption  that 
whatever  an  oil  company  says,  the  op- 

posite is  the  truth."  (Flug  is  a  mongoose 
to  Schmertz's  cobra,  stalking  him  and 
biting  morsels  out  of  his  arguments. 
Schmertz  alternates  between  blowing  his 

stack  and  having  fun;  Warner  has  pre- 
sented Flug  with  an  Energy  Action 

T-shirt  and  Schmertz  gave  Flug  a  parcel 
of  anti-divestiture  edijprials,  suitably 
gift  wrapped.) 

Even  many  in  the  oil  industry  have 
little  love  for  Schmertz,  though  he  says 

"what  hurts  or  helps  one  of  us  hurts  or 

helps  all  of  us."  Some  were  turned  off 
when  Mobil  favored  using  Highway 
Trust  Fund  money  for  mass  transit  and 
called  for  phased  rather  than  immediate 

decontrol  of  crude-oil  prices.  Mobil's  stri- 
dency, a  result  of  its  dealing  with  its 

antagonists  rather  than  just  ignoring 
them,  is  also  galling.  As  one  oilman  told 

me,  "I  think  Mobil's  approach  hasn't 
been  very  effective.  If  you  look  at  the 

whole  nest  of  singing  birds  that's  the 
oil  industry,  it's  probably  useful  that 
one  of  the  companies  is  singing  in  a 
rather  raucous  voice,  like  Mobil.  But  it 
would  be  insufferable  if  all  the  com- 

panies did  that." 
How  should  the  rest  of  us  feel  about 

Herb  Schmertz?  I've  had  occasional 
pangs  of  guilt  in  writing  critically 
about  him.  After  all,  he  has  helped 

many  indisputably  worthy  causes;  he 
has  brought  top-quality  productions  to 

public  TV  while  shaming  the  netwoi-ks into  improving  their  own  fare;  except 
when  he  loses  his  temper,  he  is  a  very 
likable  fellow.  But  I  also  think  he  em- 

bodies a  pernicious  trend.  Money  has 
always  influenced  the  media,  but  usu- 

ally only  through  publishers'  and  sta- 
tion owners'  liking  for  material  that  in- 

creases audiences  and  therefore  income. 

Sensationalism  is  usually  restrained  by 
journalistic  integrity,  and  where  it  \i 
iiot,  the  competing  media  still,  in  the 

words  of  E.B.  White,  "expose  each  oth- 
er's follies  and  peccadilloes,  correct  each 

other's  mistakes,  and  cancel  out  each 
other's  biases.  The  reader  is  free  to 
range  around  in  the  whole  editorial 
bouillabaisse  and  explore  it  for  the  one 

clam  that  matters — the  truth."  But 
Schmertz  doesn't  want  to  build  audi- 

ences to  make  money;  he  wants  to  sell 
u  political  and  economic  credo.  The 
more  media  outlets  and  even  art  forms 

that  are  reached  by  his  financial  ten- 
tacles, the  less  room  will  remain  for  the 

vigorous  debate  that  Schmertz  pro- 
fesses to  love  so  deeply.     ̂  

14«      ESQUIRE    JANUARY 
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FIRST  AMENDMENT  STATUS  OF  "COMMERCIAL 

SPEECH" 

Exhibit  66:  Bigelow  v.  Virginia,  421  U.S.  809  (1975) 

BIGELOW  V.  VIRGINIA  809 

Syllabus 

BIGELOW  V.  VIRGINIA 

APPEAL  FROM  THE  SUPREME  COURT  OF  VIRGINIA 

No.  73-1309.    Argued  December  18,  1974— Decided  June  16,  1975 

Appellant,  the  managing  editor  of  a  weekly  newspaper  published  in 

Virginia,  as  the  result  of  publishing  a  New  York  City  organiza- 

tion's advertisement  announcing  that  it  would  arrange  low-cost 
placements  for  women  with  unwanted  pregnancies  in  accredited 

hospitals  and  clinics  in  New  York  (where  abortions  were  legal 

and  there  were  no  residency  requirements),  was  convicted  of  vio- 
lating a  Virginia  statute  making  it  a  misdemeanor,  by  the  sale  or 

circulation  of  any  publication,  to  encourage  or  prompt  the  process- 

ing of  an  abortion.  The  trial  court  had  rejected  appellant's  claim 
that  the  statute  was  unconstitutional  under  the  First  Amendment 

as  made  applicable  to  the  States  by  the  Fourteenth  as  being 

facially  overbroad  and  as  applied  to  appellant.  The  Virginia 

Supreme  Court  affirmed  the  conviction,  also  rejecting  appellant's 
First  Amendment  claim  and  holding  that  the  advertisement  was  a 

commercial  one  which  could  be  constitutionally  prohibited  under 

the  State's  poHce  power,  and  that  because  appellant  himself  lacked 

a  legitimate  First  Amendment  interest  inasmuch  as  his  activity  "was 

of  a  purely  commercial  nature,"  he  had  no  standing  to  challenge  the 
statute  as  being  facially  overbroad.    Held: 

1.  Though  an  intervening  amendment  of  the  statute  as  a  prac- 
tical matter  moots  the  overbreadth  issue  for  the  future,  the 

Virginia  courts  erred  in  denying  appellant  standing  to  raise  that 

issue  since  "pure  speech"  rather  than  conduct  was  involved  and 
no  consideration  was  given  to  whether  or  not  the  alleged  over- 

breadth was  substantial.     Pp.  815-818. 

2.  The  statute  as  applied  to  appellant  infringed  constitutionally 

protected  speech  under  the  First  Amendment.     Pp.  818-829. 
(a)  The  Virginia  courts  erred  in  assuming  that  advertising, 

as  such,  was  entitled  to  no  First  Amendment  protection  and  that 
appellant  had  no  legitimate  First  Amendment  interest,  since 
speech    is   not   stripped    of   First   Amendment    protection    merely 
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mercial  aspects  or  reflected  the  advertiser's  commercial  interests 
did  not  negate  all  First  Amendment  guarantees.     Pp.  818-821. 

(b)  Viewed  in  its  entirety,  the  advertisement  conveyed  in- 
formation of  potential  interest  and  value  to  a  diverse  audience 

consisting  of  not  only  readers  possibly  in  need  of  the  services 
offered,  but  also  those  concerned  with  the  subject  matter  or  the 
law  of  another  State,  and  readers  seeking  reform  in  Virginia;  and 

thus  appellant's  First  Amendment  interests  coincided  with  the 
constitutional  interests  of  the  general  public.    Pp.  821-822. 

(c)  A  State  does  not  acquire  power  or  supervision  over 

another  State's  internal  affairs  merely  because  its  own  citizens' 
welfare  and  health  may  be  affected  when  they  travel  to  the  other 
State,  and  while  a  State  may  seek  to  disseminate  information  so 
as  to  enable  its  citizens  to  make  better  informed  decisions  when 

they  leave,  it  may  not,  under  the  guise  of  exercising  internal 
police  powers,  bar  a  citizen  of  another  State  from  disseminating 
information  about  an  activity  that  is  legal  in  that  State,  as  the 

placement  services  here  were  at  the  time  they  were  advertised. 

Pp.  822-825. 

(d)  Virginia's  asserted  interest  in  regulating  what  Virginians 
may  hear  or  read  about  the  New  York  services  or  in  shielding  its 

citizens  from  information  about  activities  outside  Virginia's  borders 

(which  Virginia's  police  powers  do  not  reach)  is  entitled  to 
little,  if  any,  weight  under  the  circumstances.    Pp.  826-828. 

214  Va.  341,  200  S.  E.  2d  680,  reversed. 

Blackmun,  J.,  dehvered  the  opinion  of  the  Court,  in  which 

Burger,  C.  J.,  and  Douglas,  Brennan,  Stewart,  Marshall,  and 

Powell,  JJ.,  joined.  Rehnquist,  J.,  filed  a  dissenting  opinion, 
in  which  White,  J.,  joined,  post,  p.  829. 

Melvin  L.  Wulf  and  John  C.  Lowe  argued  the  cause  for 
appellant.  With  them  on  the  brief  were  Joel  M.  Oora, 
Judith  Mears,  and  F.  Guthrie  Gordon  III. 

D.  Patrick  Lacy,  Jr.,  Assistant  Attorney  General  of 
Virginia,  argued  the  cause  for  appellee.  With  him  on 
the   brief   were   Andrew   P.   Miller,   Attorney   General, 
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Anthony  F.  Troy,  Deputy  Attorney  General,  and  Paul  L. 

Gergoudis,  Assistajit  Attorney  General.* 

Mr.  Justice  Blackmun  delivered  the  opinion  of  the 
Court. 

An  advertisement  carried  in  appellant's  newspaper  led 
to  his  conviction  for  a  violation  of  a  Virginia  statute 
that  made  it  a  misdemeanor,  by  the  sale  or  circulation 
of  any  publication,  to  encourage  or  prompt  the  procuring 
of  an  abortion.  The  issue  here  is  whether  the  editor- 

appellant's  First  Amendment  rights  were  unconstitution- 
ally abridged  by  the  statute.  The  First  Amendment,  of 

course,  is  applicable  to  the  States  through  the  Fourteenth 
Amendment.  Schneider  v.  State,  308  U.  S.  147,  160 
(1939). 

I 

The  Virginia  Weekly  was  a  newspaper  published  by 

the  Virginia  Weekly  As'sociates  of  Charlottesville.  It 
was  issued  in  that  city  and  circulated  in  Albemarle 

County,  with  particular  focus  on  the  campus  of  the  Uni- 
versity of  Virginia.  Appellant,  Jeffrey  C.  Bigelow,  was 

a  director  and  the  managing  editor  and  responsible 

officer  of  the  newspaper.^ 

On  February  8,  1971,  the  Weekly's  Vol.  V,  No. 
6,  was  published  and  circulated  under  the  direct  re- 

*Raymond  T.  Bonner  and  Alan  B,  Morrison  filed  a  brief  for  Pub- 
lic Citizen  et  al.  as  amid  curiae  urging  reversal. 

Michael  M.  Kearney  filed  a  brief  for  Virginia  Right  to  Life,  Inc., 
as  amicus  curiae  urging  affirmance. 

^  His  brief  describes  the  publication  as  an  "underground  news- 

paper." Brief  for  Appellant  3.  The  appellee  states  that  there  is 
no  evidence  in  the  record  to  support  that  description.  Brief  for 
Appellee  3  n.  1. 
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sponsibility  of  the  appellant.     On  page  2  of  that  issue  was 
the  following  advertisement: 

^^UNWANTED  PREGNANCY 
LET  US  HELP  YOU 

Abortions  are  now  legal  in  New  York. 
There  are  no  residency  requirements. 

FOR  IMMEDIATE  PLACEMENT  IN  ACCREDITED 
HOSPITALS  AND  CLINICS  AT  LOW  COST 

Contact 
WOMEN'S  PAVILION 
515  Madison  Avenue 

New  York,  N.  Y.  10022 
or  call  any  time 

(212)  371-6670  or  (212)  371-6650 
AVAILABLE  7  DAYS  A  WEEK 

STRICTLY  CONFIDENTIAL.    We  will  make 
all  arrangements  for  you  and  help  you 

with  information  and  counseling." 
It  is  to  be  observed  that  the  advertisement  announced 

that  the  Women's  Pavilion  of  New  York  City  would 
help  women  with  unwanted  pregnancies  to  obtain  "im- 

mediate placement  in  accredited  hospitals  and  clinics  at 

low  cost"  and  would  "make  all  arrangements"  on  a 
"strictly  confidential"  basis;  that  it  offered  "information 
and  counseling";  that  it  gave  the  organization's  address 
and  telephone  numbers;  and  that  it  stated  that  abor- 

tions "are  now  legal  in  New  York"  and  there  "are  no 
residency  requirements."  Although  the  advertisement 
did  not  contain  the  name  of  any  licensed  physician,  the 

"placement"  to  which  it  referred  was  to  "accredited  hos- 
pitals and  clinics." 

On  May  13  Bigelow  was  charged  with  violating  Va. 
Code  Ann.  §  18.1-63  (1960).  The  statute  at  that  time 
read: 

"If  any  person,  by  publication,  lecture,  advertise- 
ment, or  by  the  sale  or  circulation  of  any  publica^ 

tion,  or  in  any  other  manner,  encourage  or  prompt 
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the  procuring  of  abortion  or  miscarriage,  he  shall  be 

guilty  of  a  misdemeanor."  ^ 

Shortly  after  the  statute  was  utilized  in  Bigelow's  case, 
and  apparently  before  it  was  ever  used  again,  the  Vir- 

ginia Legislature  amended  it  and  changed  its  prior  appli- 

cation and  scope.' 
Appellant  was  first  tried  and  convicted  in  the  County 

Court  of  Albemarle  County.  He  appealed  to  the  Circuit 
Court  of  that  county  where  he  was  entitled  to  a  de  novo 

trial.  Va.  Code  Ann.  §§  16.1-132  and  16.1-136  (1960). 
In  the  Circuit  Court  he  waived  a  jury  and  in  July  1971 

*  We  were  advised  by  the  State  at  oral  argument  that  the  statute 

dated  back  to  1878,  and  that  Bigelow's  was  the  first  prosecution 
under  the  statute  "in  modern  times,"  and  perhaps  the  only  prosecu- 

tion under  it  "at  any  time."  Tr.  of  Oral  Arg.  40.  The  statute 
appears  to  have  its  origin  in  Va.  Acts  of  Assembly  1877-1878,  p.  281, 
c.2,  §8. 

^The  statute,  as  amended  by  Va.  Acts  of  Assembly  1972,  c.  725, 
now  reads: 

"18.1-63.  If  any  person,  by  pubhcation,  lecture,  advertisement, 
or  by  the  sale  or  circulation  of  any  publication,  or  through  the  use 

of  a  referral  agency  'for  profit,  or  in  any  other  manner,  encourage 
or  promote  the  processing  of  an  abortion  or  miscarriage  to  be  per- 

formed in  this  State  which  is  prohibited  under-  this  article,  he  shall 

be  guilty  of  a  misdemeanor." 
It  is  to  be  observed  that  the  amendment  restricts  the  statute's 
application,  with  respect  to  advertising,  to  an  abortion  illegal  in 

Virginia  and  to  be  performed  there.  Since  the  State's  statutes 
purport  to  define  those  abortions  that  are  legal  when  performed  in 

the  State,  see  Va.  Code  Ann.  §§  18.1-62.1  and  18.1-62.3  (Supp.  1975), 
the  State  at  oral  argument  described  the  pre-1972  form  of  §  18.1-63 

as  "effectively  repealed  by  amendment,"  and,  citing  Roe  v.  Wade, 
410  U.  S.  113  (1973),  and  Doe  v.  Bolton,  410  U.  S,  179  (1973), 
the  statute,  as  amended,  as  limited  to  an  abortion  performed  by  a 
nonphysician.  Tr.  of  Oral  Arg.  38-39.  In  any  event,  there  is  no 

dispute  here  that  the  amended  statute  would  not  reach  appellant's 
advertisement. 
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was  tried  to  the  judge.  The  evidence  consisted  of  stipu- 
lated facts;  an  excerpt,  containing  the  advertisement  in 

question,  from  the  Weekly's  issue  of  February  8,  1971; 
and  tlic  June  1971  issue  of  Redbook  magazine,  containing 
abortion  information  and  distributed  in  Virginia  and  in 

Albemarle  County.  App.  3,  8.  The  court  rejected  ap- 

pellant's claim  that  the  statute  was  unconstitutional  and 
adjudged  him  guilty.  He  was  sentenced  to  pay  a  fine  of 

$500,  witli  $350  tliereof  suspended  "conditioned  upon  no 
further  violation"  of  tlie  statute.     Id.,  at  5. 

The  Supreme  Court  of  Virginia  granted  review  and, 

by  a  4-2  vote,  affirmed  Bigelow's  conviction.     213  Va. 
191,  191  S.  E.  2d  173  (1972).     The  court  first  rejected 

the  appellant's  claim  that  the  advertisement  was  purely 
informational  and  tlius  was  not  witliin  the  "encourage  or 
prompt"  language  of  the  statute.     It  held,  instead,  that 
the   advertisement   "clearly   exceeded   an   informational 
status"  and  "constituted  an  active  offer  to  perform  a  serv- 

ice, ratlicr  than  a  passive  statement  of  fact."    Id.,  at  193, 
191  S.  E.  2d,  at  174.     It  then  rejected  Bigelow's  First 
Amendment  claim.     This,  the  court  said,  was  a  "com- 

mercial advertisement"  and,  as  such,  "may  be  constitu- 
tionally prohibited  by  the  state,"  particularly  "where,  as 

here,  the  advertising  relates  to  the  medical-health  field." 
Id.,  at  193-195,  191  S.  E.  2d,  at  174-176.     The  issue,  in 

the  court's  view,  was  whether  tlie  statute  was  a  valid 
exercise  of  the  State's  police  power.     It  answered  this 
question  in  the  affirmative,  noting  that  the  statute's  goal 
was  "to  ensure  that  pregnant  women  in  Virginia  who 
decided  to  have  abortions  come  to  their  decisions  with- 

out  the   commercial   advertising   pressure   usually  inci- 

dental to  the  sale  of  a  box  of  soap  powder."     Id.,  at  196, 
191  S.  E.  2d,  at  176.     The  court  then  turned  to  Bige- 

low's claim  of  overbreadth.      It  held  that  because  the 
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appellant  himself  lacked  a  legitimate  First  Amendment 

interest,  inasmuch  as  his  activity  "was  of  a  purely  com- 
mercial nature,"  he  had  no  "standing  to  rely  upon  the 

hypothetical  rights  of  those  in  the  non-commercial  zone." 
Id.,  at  198,  191  S.  E.  2d,  at  177-178. 

Bigelow  took  a  timely  appeal  to  this  Court.  During 
the  pendency  of  his  appeal,  Roe  v.  Wade,  410  U.  S.  113 
(1973),  and  Doe  v.  Bolton,  410  U.  S.  179  (1973),  were 

decided.  We  subsequently  vacated  Bigelow's  judgment 
of  conviction  and  remanded  the  case  for  further  consider- 

ation in  the  light  of  Roe  and  Doe,    413  U.  S.  909  (1973).* 
The  Supreme  Court  of  Virginia,  on  such  reconsidera- 

tion, but  without  further  oral  argument,  again  affirmed 

appellant's  conviction,  observing  that  neither  Roe  nor 
Doe  "mentioned  the  subject  of  abortion  advertising"  and 
finding  nothing  in  those  decisions  "which  in  any  way 
affects  our  earlier  view."  »  214  Va.  341,  342,  200  S.  E. 
2d  680  (1973).  Once  again,  Bigelow  appealed.  We 

noted  probable  jurisdiction  in  order  to  review  the  im- 
portant First  Amendment  issue  presented.  418  U.  S.  909 

(1974). II 

This  Court  often  has  recognized  that  a  defendant's 
standing  to  challenge  a  statute  on  First  Amendment 
grounds  as  facially  overbroad  does  not  depend  upon 
whether  his  own  activity  is  shown  to  be  constitutionally 

privileged.  The  Court  consistently  has  permitted  "at- 
tacks on  overly  broad  statutes  with  no  requirement  that 

the  person  making  the  attack  demonstrate  that  his  own 

*See  Note,  The  First  Amendment  and  Commercial  Advertising: 
Bigelow  V.  Commonwealth,  60  Va.  L.  Rev.  154  (1974). 

5  Virginia  asserts,  rightfully  we  feel,  that  this  is  "a  First  Amend- 

ment case"  and  "not  an  abortion  case."  Brief  for  Appellee  15  n.  6; 
Tr.  of  Oral  Arg.  26. 
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conduct  could  not  be  regulated  by  a  statute  drawn  with 

the  requisite  narrow  specificity. '^  Dombrowski  v.  Pfister, 
380  U.  S.  479,  486  (1965).  See  also  Grayned  v.  City  of 
Rockford,  408  U.  S.  104,  114  (1972) ;  Gooding  v.  Wilson, 

405  U.  S.  518,  520-521  (1972) ;  Coates  v.  City  of  Cincin- 
nati, 402  U.  S.  611,  616  (1971),  and  id.,  at  619-620 

(White,  J.,  dissenting) ;  NAACP  v.  Button,  371  U.  S. 

415,  432  (1963) ;  Thornhill  v.  Alabama,  310  U.  S.  88,  97- 
98  (1940).  The  Supreme  Court  of  Virginia  itself  recog- 

nized this  principle  when  it  recently  stated  that  "per- 
sons who  engage  in  non-privileged  conduct  are  not  pre- 

cluded from  attacking  a  statute  under  which  they  were 

convicted."  Owens  v.  Commonwealth,  211  Va.  633,  638- 
639,  179  S.  E.  2d  477,  481  (1971).  "For  in  appraising  a 
statute's  inhibitory  effect  upon  [First  Amendment] 
rights,  this  Court  has  not  hesitated  to  take  into  account 

possible  applications  of  the  statute  in  other  factual  con- 

texts besides  that  at  bar."  NAACP  v.  Button,  371  U.  S., 
at  432.  See  generally  Note,  The  First  Amendment  Over- 

breadth Doctrine,  83  Harv.  L.  Rev.  844,  847-848  (1970). 

This  "exception  to  the  usual  rules  governing  standing," 
Dombrowski  v.  Pfister,  380  U.  S.,  at  486,  reflects  the 

transcendent  value  to  all  society  of  constitutionally  pro- 
tected expression.  We  give  a  defendant  standing  to 

challenge  a  statute  on  grounds  that  it  is  facially  over- 
broad, regardless  of  whether  his  own  conduct  could  be 

regulated  by  a  more  narrowly  drawn  statute,  because  of 

the  "danger  of  tolerating,  in  the  area  of  First  Amendment 
freedoms,  the  existence  of  a  penal  statute  susceptible  of 

sweeping  and  improper  application."  NAACP  v.  But- 
ton, 371  U.  S.,  at  433. 

Of  course,  in  order  to  have  standing,  an  individual 

must  present  more  than  "[a] negations  of  a  subjective 
'chill.'  "    There  must  be  a  "claim  of  specific  present  ob- 
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jective  harm  or  a  threat  of  specific  future  harm/'  Laird 
V.  Tatum,  408  U.  S.  1,  13^14  (1972).  That  requirement, 
however,  surely  is  met  under  the  circumstances  of  this 
case,  where  the  threat  of  prosecution  already  has  blossomed 
into  the  reality  of  a  conviction,  and  where  there  can  be 

no  doubt  concerning  the  appellant's  personal  stake  in  the 
outcome  of  the  controversy.  See  Baker  v.  Carr,  369 
U.  S.  186,  204  (1962).  The  injury  of  which  appellant 
complains  is  one  to  him  as  an  editor  and  publisher  of  a 
newspaper;  he  is  not  seeking  to  raise  the  hypothetical 
rights  of  others.  See  Moose  Lodge  No,  107  v. 
Irvis,  407  U.  S.  163,  166  (1972);  Breard  v.  Alexandria, 
341  U.  S.  622,  641  (1951).  Indeed,  unlike  some  cases  in 
which  the  standing  issue  similarly  has  been  raised,  the 

facts  of  this  case  well  illustrate  "the  statute's .  potential 
for  sweeping  and  improper  applications,"  Gooding  v. 
Wilson,  405  U.  S.,  at  532-533  (Burger,  C.  J.,  dissenting). 

Declaring  a  statute  facially  unconstitutional  because 

of  overbreadth  "is,  manifestly,  strong  medicine,"  and 
"has  been  employed  Sy  the  Court  sparingly  and  only  as 
a  last  resort."  Broadrick  v.  Oklahoma,  413  U.  S.  601,  613 
(1973).  But  we  conclude  that  the  Virginia  courts  erred 
in  denying  Bigelov(».  standing  to  make  this  claim,  where 

"pure  speech"  rather  than  conduct  was  involved,  with- 
out any  consideration  of  whether  the  alleged  over- 

breadth was  or  was  not  substantial.  Id.,  at  615,  616. 

The  Supreme  Court  of  Virginia  placed  no  effective  limit- 
ing construction  on  the  statute.  Indeed,  it  characterized 

the  rights  of  doctors,  husbands,  and  lecturers  as  "hypo- 
thetical," and  thus  seemed  to  imply  that,  although  these 

were  in  the  noncommercial  zone,  the  statute  might  apply 
to  them,  too. 

In  view  of  the  statute's  amendment  since  Bigelow's 
conviction  in  such  a  way  as  "effectively  to  repeal"  its 
prior  application,  there  is  no  possibility  now  that  the 
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statute's  pre- 1972  form  will  be  applied  again  to  appellant 
or  will  chill  the  rights  of  others.  As  a  practical  matter, 
the  issue  of  its  overbreadth  has  become  moot  for  the 
future.  We  therefore  decline  to  rest  our  decision  on 

overbreadth  and  we  pass  on  to  the  further  inquiry,  of 

greater  moment  not  only  for  Bigelow  but  for  others, 
whether  the  statute  as  applied  to  appellant  infringed 
constitutionally  protected  speech. 

Ill 

A.  The  central  assumption  made  by  the  Supreme 

Court  of  Virginia  was  that  the  First  Amendment  guar- 
antees of  speech  and  press  are  inapplicable  to  paid  com- 

mercial advertisements.  Our  cases,  however,  clearly 
establish  that  speech  is  not  stripped  of  First  Amendment 
protection  merely  because  it  appears  in  that  form. 

Pittsburgh  Press  Co.  v.  Human  Rel.  Comm'n,  413  U.  S. 
376,  384  (1973);  New  York  Times  Co.  v.  Sullivan,  376 
U.S.  254,  266  (1964). 

The  fact  that  the  particular  advertisement  in  appel- 

lant's newspaper  had  commercial  aspects  or  reflected  the 
advertiser's  commercial  interests  did  not  negate  all  First 
Amendment  guarantees.  The  State  was  not  free  of  con- 

stitutional restraint  merely  because  the  advertisement 

involved  sales  or  "solicitations,"  Murdoch  v.  Pennsyl- 
vania, 319  U.  S.  105,  110-111  (1943),  or  because  appel- 

lant was  paid  for  printing  it.  New  York  Times  Co.  v. 
Sullivan,  376  U.  S.,  at  266;  Smith  v.  California,  361  U.  S. 

147,  150  (1959),  or  because  appellant's  motive  or  the 
motive  of  the  advertiser  may  have  involved  financial 
gain,  Thomas  v.  Collins,  323  U.  S.  516,  531  (1945).  The 

existence  of  ''commercial  activity,  in  itself,  is  no  justi- 
fication for  narrowing  the  protection  of  expression 

secured  by  the  First  Amendment."  Ginzburg  v.  United 
States,  383  U.  S.  463,  474  (1966). 
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Although  other  categories  of  speech — such  as  fighting 
words,  Chaplinsky  v.  New  Hampshire,  315  U.  S,  568,  572 
(1942),  or  obscenity,  Roth  v.  United  States,  354  U.  S. 

476,  481-485  (1957),  Miller  v.  California,  413  U.  S.  15, 
23  (1973),  or  hbel,  Gertz  v.  Robert  Welch,  Inc.,  418  U.  S. 
323  (1974),  or  incitement,  Brandenburg  v.  Ohio,  395 

U.  S.  444  (1969) — have  been  held  unprotected,  no  con- 
tention has  been  made  that  the  particular  speech  em- 

braced in  the  advertisement  in  question  is  within  any 
of  these  categories. 

The  appellee,  as  did  the  Supreme  Court  of  Virginia, 
relies  on  Valentine  v.  Chrestensen,  316  U.  S.  52  (1942), 
where  a  unanimous  Court,  in  a  brief  opinion,  sustained 
an  ordinance  which  had  been  interpreted  to  ban  the  dis- 

tribution of  a  handbill  advertising  the  exhibition  of  a 
submarine.  The  handbill  solicited  customers  to  tour  the 

ship  for  a  fee.  The  promoter-advertiser  had  first 
attempted  to  distribute  a  single-faced  handbill  consisting 
only  of  the  advertisement,  and  was  denied  permission 
to  do  so.  He  then  had  printed,  on  the  reverse  side  of  the 
handbill,  a  protest  against  official  conduct  refusing  him 
the  use  of  wharfage  facilities.  The  Court  found  that 

the  message  of  asserted  ''public  interest"  was  appended 
solely  for  the  purpose  of  evading  the  ordinance  and 

therefore  did  not  constitute  an  "exercise  of  the  freedom 
of  communicating  information  and  disseminating  opin- 

ion."   Id.,  at  54.     It  said: 

"We  are  equally  clear  that  the  Constitution  im- 
poses no  such  restraint  on  government  as  respects 

purely  commercial  advertising."     Ibid. 
But  the  holding  is  distinctly  a  limited  one:  the  ordi- 

nance was  upheld  as  a  reasonable  regulation  of  the 
manner  in  which  commercial  advertising  could  be  dis- 

tributed. The  fact  that  it  had  the  effect  of  banning  a 
particular  handbill  does  not  mean  that  Chrestensen  is 
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authority  for  the  proposition  that  all  statutes  regulating 
commercial  advertising  are  immune  from  constitutional 
challenge.  The  case  obviously  does  not  support  any 
sweeping  proposition  that  advertising  is  unprotected 

per  se^ 

This  Court's  cases  decided  since  Chrestensen  clearly 
demonstrate  as  untenable  any  reading  of  that  case  that 
would  give  it  so  broad  an  effect.  In  New  York  Times 
Co.  v.  Sullivan,  sxipra,  a  city  official  instituted  a  civil 
libel  action  against  four  clergymen  and  the  New  York 
Times.  The  suit  was  based  on  an  advertisement  carried 

in  the  newspaper  criticizing  police  action  against  mem- 
bers of  the  civil  rights  movement  and  soliciting  contribu- 

tions for  the  movement.  The  Court  held  that  this 

advertisement,  although  containing  factually  erroneous 
defamatory  content,  was  entitled  to  the  same  degree  of 
constitutional  protection  as  ordinary  speech.     It  said: 

"That  the  Times  was  paid  for  publishing  the  ad- 
vertisement is  as  immaterial  in  this  connection  as  is 

the  fact  that  newspapers  and  books  are  sold."  376 
U.  S.,  at  266. 

Chrestensen  was  distinguished  on  the  ground  that  the 
handbill  advertisement  there  did  no  more  than  propose 

«  Mr.  Justice  Douglas,  who  was  a  Member  of  the  Court  when 
Chrestensen  was  decided  and  who  joined  that  opinion,  has  observed: 

"The  ruling  was  casual,  almost  offhand.  And  it  has  not  survived 
reflection."  Cammarano  v.  United  States,  358  U.  S.  498,  514  (1959) 
(concurring  opinion).  Mr.  Justice  Brennan,  joined  by  Justices 

Stewart,  Marshall,  and  Powell,  has  observed:  "There  is  some 
doubt  concerning  whether  the  'commercial  speech'  distinction  an- 

nounced in  Valentine  v.  Chrestensen  .  .  .  retains  continuing  validity." 
Lehman  v.  City  of  Shaker  Heights,  418  U.  S.  298,  314  n.  6  (1974) 
(dissenting  opinion).  See  also  Pittsburgh  Press  Co.  v.  Human  Rel. 

Comvi'n,  413  U.  S.  376,  393  (1973)  (Burger,  C.  J.,  dissenting);  id., 
at  398  (Douglas,  J.,  dissenting);  id.,  at  401  (Stewart,  J., 
dissenting) . 
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a  purely  commercial  transaction,  whereas  the  one  in  New 
York  Times 

"communicated  information,  expressed  opinion,  re- 
cited grievances,  protested  claimed  abuses,  and 

sought  financial  support  on  behalf  of  a  movement 
whose  existence  and  objectives  are  matters  of  the 

highest  public  interest  and  concern."    Ibid. 
The  principle  that  commercial  advertising  enjoys  a 

degree  of  First  Amendment  protection  was  reaffirmed  in 

Pittsburgh  Press  Co.  v.  Human  Rel,  Comm'n,  413  U.  S. 
376  (1973).  There,  the  Court,  although  divided, 
sustained  an  ordinance  that  had  been  construed 

to  forbid  newspapers  to  carry  help-wanted  ad- 
vertisements in  sex-designated  columns  except  where 

based  upon  a  bona  fide  occupational  exemption.  The 

Court  did  describe  the  advertisements  at  issue  as  "classic 

examples  of  commercial  speech,"  for  each  was  "no  more 
than  a  proposal  of  possible  employment."  Id.,  at  385. But  the  Court  indicated  that  the  advertisements  would 

have  received  some  degree  of  First  Amendment  protec- 
tion if  the  commercial  proposal  had  been  legal.  The 

illegality  of  the  advertised  activity  was  particularly 
stressed : 

"Any  First  Amendment  interest  which  might  be 
served  by  advertising  an  ordinary  commercial  pro- 

posal and  which  might  arguably  outweigh  the  gov- 
ernmental interest  supporting  the  regulation  is 

altogether  absent  when  the  commercial  activity 
itself  is  illegal  and  the  restriction  on  advertising  is 
incidental  to  a  valid  limitation  on  economic  activ- 

ity."    Id.,  at  389. 

B.  The  legitimacy  of  appellant's  First  Amendment 
claim  in  the  present  case  is  demonstrated  by  the  impor- 

tant differences  between  the  advertisement  presently  at 
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issue  and  those  involved  in  Chrestensen  and  in  Pitts- 

burgh Press.  The  advertisement  published  in  appel- 

lant's newspaper  did  more  than  simply  propose  a  com- 
mercial transaction.  It  contained  factual  material  of 

clear  "public  interest."  Portions  of  its  message,  most 

prominently  the  lines,  ''Abortions  are  now  legal  in  New 
York.  There  are  no  residency  requirements,"  involve 
the  exercise  of  the  freedom  of  communicating  informa- 

tion and  disseminating  opinion. 

Viewed  in  its  entirety,  the  advertisement  conveyed 

information  of  potential  interest  and  value  to  a  diverse 

audience — not  only  to  readers  possibly  in  need  of  the 
services  offered,  but  also  to  those  with  a  general  curiosity 
about,  or  genuine  interest  in,  the  subject  matter  or  the 
law  of  another  State  and  its  development,  and  to  readers 

seeking  reform  in  Virginia.  The  mere  existence  of  the 

Women's  Pavilion  in  New  York  City,  with  the  possibility 
of  its  being  typical  of  other  organizations  there,  and  the 

availability  of  the  services  offered,  were  not  unnews- 
worthy.  Also,  the  activity  advertised  pertained  to  con- 

stitutional interests.  See  Roe  v.  Wade,  410  U.  S.  113 

(1973),  and  Doe  v.  Bolton,  410  U.  S.  179  (1973).  Thus, 

in  this  case,  appellant's  First  Amendment  interests  coin- 
cided with  the  constitutional  interests  of  the  general 

public.^ Moreover,  the  placement  services  advertised  in  appel- 

lant's newspaper  were  legally  provided  in  New  York  at 
that  time.*    The  Virginia  Legislature  could  not  have 

^  It  was  argued,  too,  that  under  the  circumstances  the  appear- 

ance of  the  advertisement  in  the  appellant's  newspaper  was  "an 
implicit  editorial  endorsement"  of  its  message.  Brief  for  Appellant 29. 

*  Subsequent  to  Bigelow's  publication  of  the  advertisement  in 
February  1971,  New  York  adopted  Laws  1971,  c.  725,  effective 
July  1,  1971,  amended  by  Laws  1972,  c.  17,  §  1,  now  codified  as  Art. 

33-291   O  -  78  -  40 
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regulated  the  advertiser's  activity  in  New  York,  and  ob- 
viously could  not  have  proscribed  the  activity  in  that 

State."    Huntington  v.  Attnll,  146  U.  S.  657,  669  (1892). 

45  of  the  State's  Public  Health  Law  (Supp.  1974-1975).  Section 
4500  contains  a  legislative  finding: 

"Medical  referral  services,  organized  as  profit  making  enterprises 
within  this  state,  have  been  ...  in  violation  of  the  standards  of 
ethics  and  public  policy  applicable  to  the  practice  of  medicine  and 
which  would  be  violations  of  standards  of  professional  conduct  if 
the  acts  were  performed  by  physicians.  ...  It  is  hereby  declared 
to  be  the  public  policy  of  this  state  .  .  .  that  such  profit  making 
medical  referral  service  organizations  be  declared  to  be  invalid  and 

unlawful  in  this  state." 
Section  4501  (1)  provides: 

"No  person,  firm,  partnership,  association  or  corporation,  or  agent 
or  employee  thereof,  shall  engage  in  for  profit  any  business  or 

service  which  in  whole  or  in  part  includes  the  referral  or  recom- 
mendation of  persons  to  a  physician,  hospital,  health  related  facility, 

or  dispensary  for  any  form  of  medical  care  or  treatment  of  any 
ailment  or  physical  condition.  The  imposition  of  a  fee  or  charge 
for  any  such  referral  or  recommendation  shall  create  a  presumption 

that  the  business  or  service  is  engaged  in  for  profit." 
A  violation  of  the  statute  is  a  misdemeanor  punishable  by  imprison- 

ment for  not  longer  than  one  year  or  a  fine  of  not  more  than  $5,000 
or  both.  §4502  (1).  , Article  45  expressly  is  made  inapplicable  to  a 
nonprofit  corporation  exempt  from  federal  income  taxation  under 
§  501  (c)  of  the  Internal  Revenue  Code  of  1954,  26  U.  S.  C. 
§501  (c).    §4503. 

The  1971  statute  has  been  upheld  against  constitutional  challenge. 
5.  P.  S.  Cormdtants,  Inc.  v.  Lejkowitz,  333  F.  Supp.  1373  (SDNY 
1971). 

•  In  1972,  after  Bigelow's  prosecution  was  begun,  Virginia  adopted 
Acts  of  Assembly  1972,  c.  642,  now  codified  as  Va.  Code  Ann.  §  18.1- 
417.2  (Supp.  1975).  This  statute  is  similar  to  the  New  York  stat- 

ute described  in  n.  8,  swpra,  and  is  directed  at  for-profit  medical  re- 
ferrals within  Virginia.  The  statute  prohibits  engaging  for  profit 

"in  any  business  which  in  whole  or  in  part  includes  the  referral  or 
recommendation  of  persons  to  a  physician,  hospital,  health  related 
facility,  or  dispensary  for  any  form  of  medical  care  or  treatment  of 

any  ailment  or  physical  condition."    Acceptance  of  a  fee  for  any 
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Neither  could  Virginia  prevent  its  residents  from  travel- 
ing to  New  York  to  obtain  those  services  or,  as  the  State 

conceded,  Tr.  of  Oral  Arg.  29,  prosecute  them  for  going 
there.  See  United  States  v.  Guest,  383  U.  S.  745,  757- 
759  (1966);  Shapiro  v.  Thompson,  394  U.  S.  618,  629- 
631  (1969);  Doe  v.  Bolton,  410  U.  S.,  at  200.  Virginia 
possessed  no  authority  to  regulate  the  services  provided 
in  New  York — the  skills  and  credentials  of  the  New  York 

physicians  and  of  the  New  York  professionals  who  as- 
sisted them,  the  standards  of  the  New  York  hospitals  and 

clinics  to  which  patients  were  referred,  or  the  practices 
and  charges  of  the  New  York  referral  services. 

A  State  does  not  acquire  power  or  supervision  over  the 

internal  affairs  of  another  State  merely  because  the  wel- 
fare and  health  of  its  own  citizens  may  be  affected  when 

they  travel  to  that  State.  It  may  seek  to  disseminate 
information  so  as  to  enable  its  citizens  to  make  better 

informed  decisions  when  they  leave.  But  it  may  not, 
under  the  guise  of  exercising  internal  police  powers,  bar 

such  referral  or  reconunendation  "shall  create  a  presumption  that 
the  business  is  engaged  in  such  service  for  profit."  Violation  of 
the  statute  is  a  misdemeanor  punishable  by  imprisonment  for  not 
longer  than  one  year  or  a  fine  of  not  more  than  $5,000,  or  both. 

By  a  1973  amendment,  Acts  of  Assembly  1973,  c.  529,  to  its  stat- 
ute dealing  with  unprofessional  conduct  by  a  member  of  the  medical 

or  a  related  profession,  Virginia  prohibits  advertising  by  a  physician. 

Specifically,  Va.  Code  Ann.  §  54-317  (1974)  now  provides: 

"Any  practitioner  of  medicine  .  .  .  shall  be  considered  guilty  of 
unprofessional  conduct  if  he: 

"(13)  Advertises  to  the  general  public  directly  or  indirectly  in 
any  manner  his  professional  services,  their  costs,  prices,  fees,  credit 

terms  or  quality." 
See  also  Va.  Code  Ann.  §§54-278.1  and  64-317  (4),  (5),  and  (6) 
(1974). 
We,  of  course,  have  no  occasion  to  comment  here  on  whatever 

constitutional  issue,  if  any,  may  be  raised  with  respect  to  these 
statutes. 
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a  citizen  of  another  State  from  disseminating  informa- 
tion about  an  activity  that  is  legal  in  that  State. 

C.  We  conclude,  therefore,  that  the  Virginia  courts 
erred  in  their  assumptions  that  advertising,  as  such,  was 

entitled  to  no  First  Amendment  protection  and  that  ap- 
pellant Bigelow  had  no  legitimate  First  Amendment 

interest.  We  need  not  decide  in  this  case  the  precise 
extent  to  which  the  First  Amendment  permits  regulation 
of  advertising  that  is  related  to  activities  the  State  may 

legitimately  regulate  or  even  prohibit.^° 

^<>We  have  no  occasion,  therefore,  to  comment  on  decisions  of 
lower  courts  concerning  regulation  of  advertising  in  readily  dis- 

tinguishable fact  situations.  Wholly  apart  from  the  respective 
rationales  that  may  have  been  developed  by  the  courts  in  those 
cases,  their  results  are  not  inconsistent  with  our  holding  here.  In 
those  cases  there  usually  existed  a  clear  relationship  between  the 
advertising  in  question  and  an  activity  that  the  government  was 
legitimately  regulating.  See,  e.  g.,  United  States  v.  Bob  Lawrence 
Realty,  Inc.,  474  F.  2d  115,  121  (CAS),  cert,  denied,  414  U.  S.  826 
(1973) ;  Rockville  Reminder,  Inc.  v.  United  States  Postal  Service, 
480  F.  2d  4  (CA2  1973) ;  United  States  v.  Hunter,  459  F.  2d  205 
(CA4),  cert,  denied,  409  U.  S.  934  (1972). 
Nor  need  we  comment  here  on  the  First  Amendment  ramifications 

of  legislative  prohibitions  of  certain  kinds  of  advertising  in  the 

electronic  media,  where  the  "unique  characteristics"  of  this  form  of 
communication  "make  it  especially  subject  to  regulation  in  the  pub- 

lic interest."  Capital  Broadcasting  Co.  v.  Mitchell,  333  F.  Supp. 
582,  584  (DC  1971),  aff'd,  405  U.  S.  1000  (1972).  See  also  Banzhaf 
v.  FCC,  132  U.  S.  App.  D.  C.  14,  405  F.  2d  1082  (1968),  cert,  de- 

nied sub  nom.  Tobacco  Institute,  Inc.  v.  FCC,  396  U.  S.  842  (1969) ; 
Columbia  Broadcasting  System,  Inc.  v.  Democratic  National  Com- 

mittee, 412  U.  S.  94  (1973). 
Our  decision  also  is  in  no  way  inconsistent  with  our  holdings  in 

the  Fourteenth  Amendment  cases  that  concern  the  regulation  of 

professional  activity.  See  Nqrth  Dakota  Pharmacy  Bd.  v.  Snyder's 
Stores,  414  U.  S.  156  (1973) ;  Head  v.  New  Mexico  Board,  374  U.  S. 
424  (1963);  WiUiamson  v.  Lee  Optical  Co.,  348  U.  S.  483  (1955); 
Barsky  v.  Board  of  Regents,  347  U.  S.  442  (1954) ;  Semler  v.  Dental 
Examiners,  294  U.  S.  608  (1935). 
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Advertising,  like  all  public  expression,  may  be  subject 
to  reasonable  regulation  that  serves  a  legitimate  public 
interest.  See  Pittsburgh  Press  Co.  v.  Human  Rel. 

Comm'n,  supra;  Lehman  v.  City  of  Shaker  Heights, 
418  U.  S.  298  (1974).'^  To  the  extent  that  com- 

mercial activity  is  subject  to  regulation,  the  relation- 
ship of  speech  to  that  activity  may  be  one  factor,  among 

others,  to  be  considered  in  weighing  the  First  Amendment 

interest  against  the  governmental  interest  alleged.  Ad- 
vertising is  not  thereby  stripped  of  all  First  Amendment 

protection.  The  relationship  of  speech  to  the  market- 
place of  products  or  of  services  does  not  make  it  valueless 

in  the  marketplace  of  ideas. 

The  Court  has  stated  that  "a  State  cannot  foreclose  the 

exercise  of  constitutional  rights  by  mere  labels."  NAACP 
V.  Button,  371  U.  S.,  at  429.  Regardless  of  the  par- 

ticular label  asserted  by  the  State — whether  it  calls 

speech  "commercial"  or  "commercial  advertising"  or  "so- 
licitation"— a  court  may  not  escape  the  task  of  assessing 

the  First  Amendment  interest  at  stake  and  weighing  it 

against  the  jDublic  interest  allegedly  served  by  the  regu- 
lation. The  diverse  motives,  means,  and  messages  of 

advertising  may  make  speech  "commercial"  in  widely 
varying  degrees.  We  need  not  decide  here  the  extent 
to  which  constitutional  protection  is  afforded  commercial 
advertising  under  all  circumstances  and  in  the  face  of 
all  kinds  of  regulation. IV 

The  task  of  balancing  the  interests  at  stake  here  was 
one  that  should  have  been  undertaken  by  the  Virginia 
courts  before  they  reached  their  decision.     We  need  not 

"See  also  Adderley  v.  Florida,  385  U.  S.  39,  4&-48  (1966);  Cox 
V.  Louisiana,  379  U.  S.  536,  554  (1965);  Poulos  v.  New  Hampshire, 

345  U.  S.  395,  405  (1953);  Kum  v.  New  York,  340  U.  S.  290,  293- 
294  (1951) ;  Cox  v.  New  Hampshire,  312  U.  S.  569,  575-576  (1941). 
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remand  for  that  purpose,  however,  because  the  outcome 
is  readily  apparent  from  what  has  been  said  above. 

In  support  of  the  statute,  the  appellee  contends  that 
the  commercial  operations  of  abortion  referral  agencies 
are  associated  with  practices,  such  as  fee  splitting,  that 
tend  to  diminish,  or  at  least  adversely  affect,  the  quality 
of  medical  care,  and  that  advertising  of  these  operations 
will  lead  women  to  seek  services  from  those  who  are 

interested  only  or  mainly  in  financial  gain  apart  from 
professional  integrity  and  responsibility. 

The  State,  of  course,  has  a  legitimate  interest  in  main- 
taining the  quality  of  medical  care  provided  within  its 

borders.  Barsky  v.  Board  of  Regents,  347  U.  S.  442,  451 

(1954)."  No  claim  has  been  made,  however,  that  this 
particular  advertisement  in  any  way  affected  the  quality 

of  medical  services  within  Virginia.  As  applied  to  Big- 

elow's  case,  the  statute  was  directed  at  the  publishing 
of  informative  material  relating  to  services  offered  in 
another  State  and  was  not  directed  at  advertising  by  a 
referral  agency  or  a  practitioner  whose  activity  Virginia 
had  authority  or  power  to  regulate. 

To  be  sure,  the  agency-advertiser's  practices,  although 
not  then  illegal,  ;nay  later  have  proved  to  be  at  least 

"inimical  to  the  public  interest"  in  New  York.  S.  P.  S. 
Consultants,  Inc.  v.  Lefkowitz,  333  F.  Supp.  1373,  1378 

(SDNY  1971)."  But  this  development  would  not  justify 
a  Virginia  statute  that  forbids  Virginians  from  using  in 
New  York  the  then  legal  services  of  a  local  New  York 
agency.  Here,  Virginia  is  really  asserting  an  interest  in 
regulating  what  Virginians  may  hear  or  read  about  the 
New  York  services.  It  is,  in  effect,  advancing  an  interest 
in  shielding  its  citizens  from  information  about  activities 

12  See  State  v.  Abortion  Information  Agency,  Inc.,  69  Misc.  2d 
825,  323  N.  Y.  S.  2d  597  (1971) ;  sec  also  Mitchell  Family  Planning, 
Inc.  V.  City  of  Royal  Oak,  335  F.  Supp.  738  (ED  Mich.  1972). 
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outside  Virginia's  borders,  activities  that  Virginia's  po- 
lice powers  do  not  reach.  This  asserted  interest,  even 

if  understandable,  was  entitled  to  little,  if  any,  weight 
under  the  circumstances. 

No  claim  has  been  made,  nor  could  any  be  supported 
on  this  record,  that  the  advertisement  was  deceptive  or 

fraudulent,"  or  that  it  related  to  a  commodity  or  service 
that  was  then  illegal  in  either  Virginia  or  in  New  York, 
or  that  it  otherwise  furthered  a  criminal  scheme  in  Vir- 

ginia." There  was  no  possibility  that  appellant's  activity 
would  invade  the  privacy  of  other  citizens,  Breard  v. 
Alexandria,  supra,  or  infringe  on  other  rights.  Observers 

would  not  have  the  advertiser's  message  thrust  upon 
them  as  a  captive  audience.  Lehman  v.  City  of  Shaker 
Heights,  supra;  Packer  Corp.  v.  Utah,  285  U.  S.  105,  110 
(1932). 

The  strength  of  appellant's  interest  was  augmented  by 
the  fact  that  the  statute  was  applied  against  him  as 
publisher  and  editor  of  a  newspaper,  not  against  the 
advertiser  or  a  referral  agency  or  a  practitioner.  The 
prosecution  thus  incurred  more  serious  First  Amend- 

ment overtones. 

If  application  of  this  statute  were  upheld  under  these 
circumstances,  Virginia  might  exert  the  power  sought 
here  over  a  wide  variety  of  national  publications  or 
interstate  newspapers  carrying  advertisements  similar  to 

the  one  that  appeared  in  Bigelow's  newspaper  or  con- 
taining articles  on  the  general  subject  matter  to  which 

"  See  Note,  Freedom  of  Expression  in  a  Commercial  Context,  78 
Harv.  L.  Rev.  1191,  1197-1198  (1965);  Developments  in  the  Law— 
Deceptive  Advertising,  80  Harv.  L.  Rev.  1005,  1010-1015  (1967). 

"  We  are  not  required  to  decide  here  what  the  First  Amendment 
consequences  would  be  if  the  Virginia  advertisement  promoted  an 
activity  in  New  York  which  was  then  illegal  in  New  York.  An  ex- 

ample would  be  an  advertisement  announcing  the  availability  of 
narcotics  in  New  York  City  when  the  possession  and  sale  of  nar- 

cotics was  proscribed  in  the  State  of  New  York. 
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the  advertisement  referred."    Other  States  might  do  the 
same.     The  burdens  thereby  imposed  on  publications 

would  impair,  perhaps  severely,  their  proper  function- 
ing.   See  Miami  Herald  Publishing  Co.  v.  Tornillo,  418 

U.  S.  241,  257-258  (1974).     We  know  from  experience 

that  "liberty  of  the  press  is  in  peril  as  soon  as  the  gov- 
ernment tries  to  compel  what  is  to  go  into  a  newspaper.*' 

2  Z.  Chafee,  Government  and  Mass  Communications 
633    (1947).      The    policy    of    the    First    Amendment 
favors  dissemination  of  information  and  opinion,  and 

*'[t]he  guarantees  of  freedom  of  speech  and  press  were 

not  designed  to  prevent  'the  censorship  of  the  press 
merely,  but  any  action  of  the  government  by  means  of 
which  it  might  prevent  such  free  and  general  discussion 
of  public  matters  as  seems  absolutely  essential  .  .  .  J 

2  Cooley,   Constitutional   Limitations  886    (8th   ed.)." 
Curtis  Publishing  Co.  v.  Butts,  388  U.  S.  130,  150  (1967) 
(opinion  of  Harlan,  J.). 
We  conclude  that  Virginia  could  not  apply  Va.  Code 

Ann.  §  18.1-63  (1960),  as  it  read  in  1971,  to  appellant's 
publication  of  the  advertisement  in  question  without  un- 

constitutionally infringing  upon  his  First  Amendment 
rights.  The  judgment  of  the  Supreme  Court  of  Virginia 
is  therefore  reversed. 

It  is  so  ordered, 

Mr.  Justice  Rehnquist,  with  whom  Mr.  Justice 
White  joins,  dissenting. 

The  Court's  opinion  does  not  confront  head-on  the 
question  which  this  case  poses,  but  makes  contact  with 

»»  The  State  so  indicated  at  oral  argument.  Tr.  of  Oral  Arg.  37- 
38.  It,  however,  was  never  so  applied.  In  the  light  of  its  "effective 
repeal,"  as  the  State's  counsel  observed  during  the  oral  argument, 
"[w]e  will  never  know"  how  far,  under  appellee's  theory,  it  might 
have  reached.    Id.,  at  38. 
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it  only  in  a  series  of  verbal  sideswipes.  The  result  is 
the  fashioning  of  a  doctrine  which  appears  designed  to 
obtain  reversal  of  this  judgment,  but  at  the  same  time 
to  save  harmless  from  the  effects  of  that  doctrine  the 

many  prior  cases  of  this  Court  which  are  inconsistent 
with  it. 

I  am  in  agreement  with  the  Court,  ante,  at  817-818, 

that  Virginia's  statute  cannot  properly  be  invalidated  on 
grounds  of  overbreadth,^  given  that  the  sole  prosecution 
which  has  ever  been  brought  under  this  now  substan- 

tially altered  statute  is  that  now  in  issue.  'It  is  the 
law  as  applied  that  we  review,  not  the  abstract,  academic 
questions  which  it  might  raise  in  some  more  doubtful 

case."  Saia  v.  New  York,  334  U.  S.  558,  571  (1948) 
(Jackson,  J.,  dissenting). 

Since  the  Court  concludes,  apparently  from  two  lines 

of  the  advertisement,  ante,  at  812,  that  it  conveyed  infor- 

mation of  value  to  those  interested  in  the  ''subject  mat- 
ter or  the  law  of  another  State  and  its  development"  and 

to  those  "seeking  reform  in  Virginia,"  ante,  at  822,  and 
since  the  ad  relates  to  abortion,  elevated  to  constitutional 
stature  by  the  Court,  it  concludes  that  this  advertisement 

is  entitled  to  something  more  than  the  limited  constitu- 
tional protection  traditionally  accorded  commercial  ad- 

vertising. See  ante,  at  825  n.  10.  Although  recognizing 

that  "[ajdvertising,  like  all  public  expression,  may  be 
subject  to  reasonable  regulation  that  serves  a  legitimate 

public  interest,"  ante,  at  826,  the  Court  for  reasons  not 
entirely  clear  to  me  concludes  that  Virginia's  interest  is 
of  "Uttle,  if  any,  weight."     Ante,  at  828. 

^  The  Court,  ante,  at  817,  states  that  the  Virginia  Supreme  Court 
placed  no  limiting  interpretation  on  its  statute  and  that  it  implied 
that  the  statute  might  apply  to  doctors,  husbands,  and  lecturers. 
The  Court  is  in  error:  the  Virginia  Supreme  Court  stated  that  it 
would  not  interpret  the  statute  to  encompass  such  situations. 
213  Va.  191,  198,  191  S.  E.  2d  173,  177  (1972). 
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If  the  Court's  decision  does,  indeed,  turn  upon  its  con- 
clusion that  the  advertisement  here  in  question  was  pro- 

tected by  the  First  and  Fourteenth  Amendments,  the 
subject  of  the  advertisement  ought  to  make  no  difference. 
It  will  not  do  to  say,  as  the  Court  does,  that  this  adver- 

tisement conveyed  information  about  the  "subject  mat- 
ter or  the  law  of  another  State  and  its  development"  to 

those  ''seeking  reform  in  Virginia,"  and  that  it  related  to 
abortion,  as  if  these  factors  somehow  put  it  on  a  differ- 

ent footing  from  other  commercial  advertising.  This 
was  a  proposal  to  furnish  services  on  a  commercial  basis, 
and  since  we  have  always  refused  to  distinguish  for  First 
Amendment  purposes  on  the  basis  of  content,  it  is  no 
different  from  an  advertisement  for  a  bucket  shop  opera- 

tion or  a  Ponzi  scheme  which  has  its  headquarters  in 
New  York.  If  Virginia  may  not  regulate  advertising 
of  commercial  abortion  agencies  because  of  the  interest 

of  those  seeking  to  reform  Virginia's  abortion  laws,  it  is 
difficult  to  see  why  it  is  not  likewise  precluded  from  reg- 

ulating advertising  for  an  out-of-state  bucket  shop  on 
the  ground  that  such  information  might  be  of  interest 

to  those  interested  in  repealing  Virginia's  "blue  sky" 
laws. 

As  a  threshold  matter  the  advertisement  appears  to 
me,  as  it  did  to  the  courts  below,  to  be  a  classic  com- 

mercial   proposition    directed    toward    the   exchange   of 
services  rather  than  the  exchange  of  ideas.     It  was  ap- 

parently also  so  interpreted  by  the  newspaper  which 
published  it  which   stated  in   apparent  apology  in  its 

following  issue  that  the  "  'Weekly  collective  has  since 
learned  that  this  abortion  agency  ...  as  well  as  a  number 
of  other  commercial  groups  are  charging  women  a  fee  for 

a  service  which  is  done  free  by  Women's  Liberation, 
Planned  Parenthood,  and  others.'"     213  Va.  191,  194, 
191    S.    E.    2d    173,    175    (1972).      Whatever    slight 
factual    content   the    advertisement    may   contain    and 
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whatever  expression  of  opinion  may  be  labori- 
ously drawn  from  it  does  not  alter  its  predominantly 

commercial  content.  "If  that  evasion  were  successful, 
every  merchant  who  desires  to  broadcast  .  .  ,  need  only 
append  a  civic  appeal,  or  a  moral  platitude,  to  achieve 

immunity  from  the  law's  command."  Valentine  v. 
Chrestensen,  316  U.  S.  52,  55  (1942).  See,  e.  g.,  Ginz- 
burg  V.  U failed  States,  383  U.  S.  463,  474  n.  17  (1966). 
I  am  unable  to  perceive  any  relationship  between  the 
instant  advertisement  and  that  for  example  in  issue  in 
New  York  Times  Co.  v,  Sullivan,  376  U.  S.  254,  292 
(1964).  Nor  am  I  able  to  distinguish  this  commercial 
proposition  from  that  held  to  be  purely  commercial  in 

Pittsburgh  Press  Co.  v.  Human  Rel.  Comm'n,  413  U.  S. 
376  (1973).  As  the  Court  recognizes,  ante,  at  819-821,  a 
purely  commercial  proposal  is  entitled  to  little  constitu- 

tional protection. 

Assuming  arguendo  that  this  advertisement  is  some- 
thing more  than  a  normal  commercial  proposal,  I  am 

unable  to  see  why  Virginia  does  not  have  a  legitimate 
public  interest  in  its  regulation.  The  Court  apparently 
concedes,  ante,  at  825  n.  10,  and  our  cases  have  long  held, 
that  the  States  have  a  strong  interest  in  the  prevention  of 

commercial  advertising  in  the  health  field — both  in  order 
to  maintain  high  ethical  standards  in  the  medical  profes- 

sion and  to  protect  the  public  from  unscrupulous  prac- 
tices. See,  e.  g.,  Semler  v.  Dental  Examiners,  294  U.  S. 

608,  612  (1935) ;  Williamson  v.  Lee  Optical  Co.,  348  U.  S. 

483,  490-491  (1955);  North  Dakota  Pharmacy  Bd.  v. 

Snyder's  Stores,  414  U.  S.  156  (1973).  And  the  interest 
asserted  by  the  Supreme  Court  of  Virginia  in  the  Vir- 

ginia statute  was  the  prevention  of  commercial  exploita- 
tion of  those  women  who  elect  to  have  an  abortion: 

''It  is  clearly  within  the  police  power  of  the  state  to 
enact  reasonable  measures  to  ensure  that  pregnant 
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women  in  Virginia  who  decide  to  have  abortions 
come  to  their  decisions  without  the  commercial 

advertising  pressure  usually  incidental  to  the  sale  of 
a  box  of  soap  powder.  And  the  state  is  rightfully 
interested  in  seeing,  that  Virginia  women  who  do 
decide  to  have  abortions  obtain  proper  medical  care 
and  do  not  fall  into  the  hands  of.  those  interested 

only  in  financial  gain,  and  not  in  the  welfare  of  the 

patient/'    213  Va.,  at  196,  191  S.  E.  2d,  at  176. 
The  concern  of  the  Virginia  Supreme  Court  was  not  a 

purely  hypothetical  one.  As  the  majority  notes,  ante,  at 

822-823,  n.  8,  although  New  York  at  the  time  of  this  ad- 
vertisement allowed  profitmaking  abortion  referral  agen- 

cies, it  soon  thereafter  passed  legislation  prohibiting 
commercial  advertisement  of  the  type  here  in  issue.  The 
court  in  S.  P.  S.  Consultants,  Inc.  v.  Lejkowitz,  333  F. 
Supp.  1373,  1378  (SDNY  1971),  quoted  the  author  of 
that  legislation  on  the  reasons  for  its  passage: 

"  'Because  New  York  State  has  the  most  liberal  abor- 
tion statute  within  the  Continental  United  States, 

thousands  of  women  from  all  over  the  country  are 
coming  into  NeV  York  State  ....  [M]ost  of  these 
women  came  here  through  referral  agencies  who 
advertise  nationally.  These  agencies,  for  a  sizeable 
fee,  make  all  abortion  arrangements  for  a  patient. 
We  also  learned  that  certain  hospitals  give  dis- 

counts to  these  lucrative,  profit-making  organiza- 
tions. Thus,  at  the  expense  of  desperate,  frightened 

women  these  agencies  are  making  a  huge  profit — 
some,  such  a  huge  profit  that  our  Conmiittee  mem- 

bers were  actually  shocked." 
See,  e.  g„  State  v.  Mitchell,  66  Misc.  2d  514,  321  N.  Y.  S. 
2d  756  (1971);  State  v.  Abortion  Information  Agency, 
Inc.,  69  Misc.  2d  825,  323  N.  Y.  S.  2d  597  (1971). 
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Without  denying  the  power  of  either  New  York  or 

Virginia  to  prohibit  advertising  such  as  that  in  issue 

where  both  publication  of  the  advertised  activity  and  the 

activity  itself  occur  in  the  same  State,  the  Court  instead 

focuses  on  the  multistate  nature  of  this  transaction, 

concluding  that  a  State  "may  not,  under  the  guise  of 
exercising  internal  police  powers,  bar  a  citizen  of  another 
State  from  disseminating  information  about  an  activity 

that  is  legal  in  that  State."  Ante,  at  824-825.  And 
the  Court  goes  so  far  as  to  suggest  that  it  is  an  open 
question  whether  a  State  may  constitutionally  prohibit 
an  advertisement  containing  an  invitation  or  offer  to 
engage  in  activity  which  is  criminal  both  in  the  State  of 
publication  and  in  the  proposed  situs  of  the  crime.  See 
ante,  at  828  n.  14. 

The  source  of  this  rigid  territorial  limitation  on  the 

power  of  the  States  in  our  federal  system  to  safeguard 
the  health  and  welfare  of  their  citizens  is  not  revealed. 

It  is  surely  not  to  be  found  in  cases  from  this  Court.* 

*The  Court,  ante,  at  822-823,  relies  on  Huntington  v.  Attrill,  146 
U.  S.  657,  669  (1892),  for  its  major  premise  that  Virginia  could  not 
regulate  the  rdations  of  the  advertiser  with  its  residents  since  these 
occurred  in  New  York.  To  the  extent  that  the  Court  reads  Hunt- 

ington to  impose  a  rigid  and  unthinking  territorial  limitation,  whose 
constitutional  source  is  unspecified,  on  the  power  of  the  States  to 
regulate  conduct,  it  is  plainly  wrong.  The  passage  referred  to  by 
the  Court  in  the  Huntington  opinion  is  dictum  and  appears  to  be 

a  statement  of  then-prevalent  commtn-law  rules  rather  than  a  con- 
stitutional holding.  And  the  attempt  to  impose  such  a  rigid  limita- 

tion on  the  power  of  the  States  was  first  rejected  by  Mr.  Justice 
Holmes,  writing  for  the  Court  in  Strassheim  v.  Daily,  221  U.  S.  280, 
285  (1911): 

"Acts  done  outside  a  jurisdiction,  but  intended  to  produce  and 
producing  detrimental  effects  within  it,  justify  a  State  in  punishing 

the  cause  of  the  harm  as  if  he  had  been  present  at  the  effect  .  .  .  ." 
Mr.  Justice  McKenna  in  Hyde  v.  United  States,  225  U.  S.  347, 

363  (1912),  observed  that  "this  must  be  so'  if  we  would  fit  the  laws 
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Beginning  at  least  with  our  decision  in  Delamater  v. 
South  Dakota,  205  U.  S.  93,  100  (1907),  we  have  con- 

sistently recognized  that  irrespective  of  a  State's  power  to 
regulate  extraterritorial  commercial  transactions  in  which 
its  citizens  participate  it  retains  an  independent  power  to 

regulate  the  business  of  commercial  solicitation  and  ad- 
vertising within  its  borders.  Thus,  for  example,  in  Head 

v.  New  Mexico  Board,  374  U.  S.  424  (1963),  we  upheld 

the  power  of  New  Mexico  to  prohibit  commercial  adver- 
tising by  a  New  Mexico  radio  station  of  optometric 

services  provided  in  Texas.  Mr.  Justice  Brennan,  con- 
curring in  that  opinion,  noted  that  a  contrary  result 

might  well  produce  "a  'no-man's  land'  ...  in  which  there 
would  be  at  best  selective  policing  of  the  various  adver- 

tising abuses  and  excesses  which  are  now  very  exten- 

sively regulated  by  state  law."  Id.,  at  446.  See,  e.  g., 
Packer  Corp.  v.  Utah,  285  U.  S.  105  (1932);  Breard  v. 
Alexandria,  341  U.  S.  622  (1951). 

Were  the  Court's  ̂   statements  taken  literally,  they 
would  presage  a  standard  of  the  lowest  common  denomi- 

nator for  commercial  ethics  and  business  conduct.  Se- 
curities issuers  could  circumvent  the  established  blue- 

sky  laws  of  States  which  had  carefully  drawn  such  laws 
for  the  protection  of  their  citizens  by  establishing  as  a 

situs  for  transactions  those  States  without  such  regula- 
tions, while  spreading  offers  throughout  the  country. 

Loan  sharks  might  well  choose  States  with  unregulated 
small  loan  industries,  luring  the  unwary  with  immune 

and  their  administration  to  the  acts  of  men  and  not  be  led  away 

by  mere  'bookish  theorick.' "  See,  e.  g.,  Skiriotes  v.  Florida,  313 
U.  S.  69,  7^75  (1941);  Ford  v.  United  States,  273  U.  S.  593,  620- 
621  (1927).  To  the  extent  that  the  Court's  conclusion  that  Virginia 
has  a  negligible  interest  in  its  statute  proceeds  from  the  assumption 
that  the  State  was  without  power  to  regulate  the  extraterritorial 
activities  of  the  advertiser  involving  Virginia  residents,  it  is  quite 
at  war  with  our  prior  cases. 
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commercial  advertisements.  And  imagination  would 

place  the  only  limit  on  the  use  of  such  a  ''no-man's dand" 
together  with  artificially  created  territorial  contacts  to 

bilk  the  public  and  circumvent  long-established  state 
schemes  of  regulation. 

Since  the  Court  saves  harmless  from  its  present  opinion 
our  prior  cases  in  this  area,  ante,  at  825  n.  10,  it  may  be 
fairly  inferred  that  it  does  not  intend  the  results  which 
might  otherwise  come  from  a  literal  reading  of  its  opin- 

ion. But  solely  on  the  facts  before  it,  I  think  the  Court 

today  simply  errs  in  assessing  Virginia's  interest  in  its 
statute  because  it  does  not  focus  on  the  impact  of  the 
practices  in  question  on  the  State.  Cf.  Young  v.  Masai, 
289  U.  S.  253  (1933).  Although  the  commercial  referral 
agency,  whose  advertisement  in  Virginia  was  barred, 
was  physically  located  outside  the  State,  this  physical 

contact  says  little  about  Virginia's  concern  for  the  touted 
practices.  Virginia's  interest  in  this  statute  lies  in  pre- 

venting commercial  exploitation  of  the  health  needs  of  its 
citizens.  So  long  as  the  statute  bans  commercial  adver- 

tising by  publications  within  the  State,  the  extraterri- 
torial location  at  which  the  services  are  actually  provided 

does  not  diminish  that  interest. 

Since  the  statute  in  question  is  a  "reasonable  regula- 
tion that  serves  a  legitimate  public  interest,"  ante,  at  826, 

I  would  aflSrm  the  judgment  of  the  Supreme  Court  of 
Virginia. 
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SyUabus  425  U.S. 

VIRGINIA  STATE  BOARD  OF  PHARMACY  et  al. 

V.  VIRGINIA  CITIZENS  CONSUMER  COUNCIL, 
INC.,   ET  AL. 

APPEAL    FROM    THE    UNITED    STATES    DISTRICT    COURT    FOR 

THE   EASTERN   DISTRICT   OF  VIRGINIA 

No.  74-895.    Argued  November  11,  1975— Decided  May  24,  1976 

Appellees,  as  consumers  of  prescription  drugs,  brought  suit  against 
the  Virginia  State  Board  of  Pharmacy  and  its  individual  members, 
appellants  herein,  challenging  the  vahdity  under  the  First  and 

Fourteenth  Amendments  of  a  Virginia  statute  declaring  it  un- 
professional conduct  for  a  licensed  pharmacist  to  advertise  the 

prices  of  prescription  drugs.  A  three-judge  District  Court  de- 
clared the  statute  void  and  enjoined  appellants  from  enforcing  it. 

Held: 

1.  Any  First  Amendment  protection  enjoyed  by  advertisers 
seeking  to  disseminate  prescription  drug  price  information  is  also 
enjoyed,  and  thus  may  be  asserted,  by  appellees  as  recipients  of 

such  information.    Pp.  756-757. 

2.  "Commercial  speech"  is  not  wholly  outside  the  protection 
of  the  First  and  Fourteenth  Amendments,  and  the  Virginia  statute 

is  therefore  invalid.    Pp.  761-773. 

(a)  That  the  advertiser's  interest  in  a  commercial  advertise- 
ment is  purely  economic  does  not  disqualify  him  from  protection 

under  the  First  and  Fourteenth  Amendments.  Both  the  indi- 

vidual consumer  and  society  in  general  may  have  strong  interests 

in  the  free  flow  of  commercial  information.    Pp.  762-765. 
(b)  The  ban  on  advertising  prescription  drug  prices  cannot 

be  justified  on  the  basis  of  the  State's  interest  in  maintaining  the 
professionalism  of  its  licensed  pharmacists;  the  State  is  free  to 

require  whatever  professional  standards  it  wishes  of  its  pharma- 
cists, and  may  subsidize  them  or  protect  them  from  competition 

in  other  ways,  but  it  may  not  do  so  by  keeping  the  public  in 
ignorance  of  the  lawful  terms  that  competing  pharmacists  are 

offering.    Pp.  766-770. 
(c)  Whatever  may  be  the  bounds  of  time,  place,  and  manner 

restrictions  on  commercial  speech,  they  are  plainly  exceeded  by 
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the  Virginia  statute,  which  singles  out  speech  of  a  particular  content 

and  seeks  to  prevent  its  dissemination  completely.  Pp.  770-771. 
(d)  No  claim  is  made  that  the  prohibited  prescription  drug 

advertisements  are  false,  misleading,  or  propose  illegal  trans- 
actions, and  a  State  may  not  suppress  the  dissemination  of  con- 

cededly  truthful  information  about  entirely  lawful  activity,  fearful 

of  that  information's  effect  upon  its  disseminators  and  its  recipi- 
ents. Pp.  771-773. 

373  F.  Supp.  683,  affirmed. 

Blackmun,  J.,  delivered  the  opinion  of  the  Court,  in  which 
Burger,  C.  J.,  and  Brennan,  Stewart,  White,  Marshall,  and 

Powell,  JJ.,  joined.  Burger,  C.  J.,  'poU,  p.  773,  and  Stewart,  J., 
ipost,  p.  775,  filed  concurring  opinions.  Rehnquist,  J.,  filed  a  dis- 

senting opinion,  T)ost,  p.  781.  Stevens,  J.,  took  no  part  in  the 
consideration  or  decision  of  the  case. 

Anthony  F.  Troy,  Chief  Deputy  Attorney  General  of 
Virginia,  argued  the  cause  for  appellants.  With  him  on 
the  brief  were  Andrew  P.  Miller,  Attorney  General,  and 
D.  Patrick  Lacy,  Jr.,  Deputy  Attorney  General. 

Alan  B.  Morrison  argued  the  cause  and  filed  a  brief 

for  appellees.* 

Mr.  Justice  Blackmun  delivered  the  opinion  of  the 
Court. 

The  plaintiff-appellees  in  this  case  attack,  as  violative 

of  the  First  and  Fourteenth  Amendments,^  that  portion 
of  §  5^524.35  of  Va.  Code  Ann.  (1974),  which  provides 
that  a  pharmacist  licensed  in  Virginia  is  guilty  of  unpro- 

*Briefs  of  amici  curiae  urging  affirmance  were  filed  by  Alfred 
Miller  and  Stephen  L.  Solomon  for  the  American  Association  of  Re- 

tired Persons  et  al.;  by  Gilbert  H.  Weil,  Philip  B.  Kurland,  and 
Alan  L.  Unikel  for  the  Association  of  National  Advertisers,  Inc.; 
and  by  Harold  Rosenwald  for  Osco  Drug,  Inc. 

^The  First  Amendment  is  applicable  to  the  States  through  the 
Due  Process  Clause  of  the  Fourteenth  Amendment.  See,  e.  g., 
Bigelow  v.  Virginia,  421  U.  S.  809,  811  (1975);  Schneider  v.  State, 
308  U.  S.  147,  160  (1939). 

33-291   O  -  78  -  41 
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fessional  conduct  if  he  "(3)  publishes,  advertises  or  pro- 
motes, directly  or  indirectly,  in  any  manner  whatsoever, 

any  amount,  price,  fee,  premium,  discount,  rebate  or 
credit  terms  ...  for  any  drugs  which  may  be  dispensed 

only  by  prescription.''  ̂   The  three-judge  District  Court 

declared  the  quoted  portion  of  the  statute  "void  and  of  no 
effect,"  Jurisdictional  Statement,  App.  1,  and  enjoined 
the  defendant-appellants,  the  Virginia  State  Board  of 
Pharmacy  and  the  individual  members  of  that  Board, 
from  enforcing  it.  373  F.  Supp.  683  (ED  Va.  1974). 
We  noted  probable  jurisdiction  of  the  appeal.  420  U.  S. 
971  (1975). 

I 

Since  the  challenged  restraint  is  one  that  peculiarly 
concerns  the  licensed  pharmacist  in  Virginia,  we  begin 
with  a  description  of  that  profession  as  it  exists  under 
Virginia  law. 

The  "practice  of  pharmacy"  is  statutorily  declared  to 
be  "a  professional  practice  affecting  the  public  health, 
safety  and  welfare,"  and  to  be  "subject  to  regulation  and 
control  in  the  public  interest."  Va.  Code  Ann.  §  54r- 
524.2  (a)  (1974).^     Indeed,  the  practice  is  subject  to  ex- 

2  Section  54-524.35  provides  in  full: 

"Any  pharmacist  shall  be  considered  guilty  of  unprofessional  con- 
duct who  (1)  is  found  guilty  of  any  crime  involving  grave  moral 

turpitude,  or  is  guilty  of  fraud  or  deceit  in  obtaining  a  certificate 
of  registration;  or  (2)  issues,  pubhshes,  broadcasts  by  radio,  or 
otherwise,  or  distributes  or  uses  in  any  way  whatsoever  advertising 
matter  in  which  statements  are  made  about  his  professional  service 
which  have  a  tendency  to  deceive  or  defraud  the  public,  contrary 
to  the  pubUc  health  and  welfare;  or  (3)  publishes,  advertises  or 
l)romotes,  directly  or  indirectly,  in  any  manner  whatsoever,  any 
amount,  price,  fee,  premium,  discount,  rebate  or  credit  terms  for 
I)rofessional  services  or  for  drugs  containing  narcotics  or  for  any 

drugs  which  may  be  dispensed  only  by  prescription." 
2  The  parties,  also,  have  stipulated  that  pharmacy  "is  a  profes- 

sion."   Stipulation  of  Facts  ̂ U,  App.  11. 
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tensive  regulation  aimed  at  preserving  high  professional 

standards.  The  regulatory  body  is  the  appellant  Vir- 

ginia State  Board  of  Pharmacy.  The  Board  is  broadly 

charged  by  statute  with  various  responsibilities,  includ- 

ing the  ''[m]aintenance  of  the  quality,  quantity,  in- 
tegrity, safety  and  efficacy  of  drugs  or  devices  distributed, 

dispensed  or  administered."  §  54-524.16  (a).  It  also 
is  to  concern  itself  with  "[m]aintaining  the  integrity  of, 
and  public  confidence  in,  the  profession  and  improving 
the  delivery  of  quality  pharmaceutical  services  to  the 

citizens  of  Virginia."  §  54-524.16  (d).  The  Board  is 
empowered  to  "make  such  bylaws,  rules  and  regula- 

tions ...  as  may  be  necessary  for  the  lawful  exercise  of 

its  powers."     §  54-524.17. 
The  Board  is  also  the  licensing  authority.  It  may 

issue  a  license,  necessary  for  the  practice  of  pharmacy  in 

the  State,  only  upon  evidence  that  the  applicant  is  "of 
good  moral  character,"  is  a  graduate  in  pharmacy  of  a 
school  approved  by  the  Board,  and  has  had  "a  suitable 
period  of  experience  [the  period  required  not  to  exceed 

12  months]  acceptable  to  the  Board."  §  54-524.21. 
The  applicant  must  pass  the  examination  prescribed  by 
the  Board.  Ibid.  One  approved  school  is  the  School  of 

Pharmacy  of  the  Medical  College  of  Virginia,  where  the 

curriculum  is  for  three  years  following  two  years  of  col- 
lege. Prescribed  prepharmacy  courses,  such  as  biology 

and  chemistry,  are  to  be  taken  in  college,  and  study  re- 
quirements at  the  school  itself  include  courses  in  organic 

chemistry^  biochemistry,  comparative  anatomy,  physi- 
ology, and  pharmacology.  Students  are  also  trained  in 

the  ethics  of  the  profession,  and  there  is  some  clinical 

experience  in  the  school's  hospital  pharmacies  and  in  the 
medical  center  operated  by  the  Medical  Ck)llege.    This 
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is  "a  rigid,  demanding  curriculum  in  terms  of  what  the 
pharmacy  student  is  expected  to  know  about  drugs."  * 

Once  licensed,  a  pharmacist  is  subject  to  a  civil  mone- 

tary penalty,  or  to  revocation  or  suspension  of  his  license, 

if  the  Board  finds  that  he  *'is  not  of  good  moral  char- 
acter," or  has  violated  any  of  a  number  of  stated  profes- 

sional standards  (among  them  that  he  not  be  "negligent 
in  the  practice  of  pharmacy"  or  have  engaged  in  "fraud 
or  deceit  upon  the  consumer  ...  in  connection  with  the 

practice  of  pharmacy"),  or  is  guilty  of  "unprofessional 
conduct."  §5^524.22:1.  "Unprofessional  conduct"  is 
specifically  defined  in  §  54-524.35,  n.  2,  supra,  the  third 
numbered  phrase  of  which  relates  to  advertising  of  the 
price  for  any  prescription  drug,  and  is  the  subject  of  this 
litigation. 

Inasmuch  as  only  a  licensed  pharmacist  may  dispense 

prescription  drugs  in  Virginia,  §  5^524.48,*^  advertising 
or  other  affirmative  dissemination  of  prescription  drug 
price  information  is  effectively  forbidden  in  the  State. 
Some  pharmacies  refuse  even  to  quote  prescription  drug 

prices  over  the  telephone.    The  Board's  position,  how- 
ever, is  that  this  would  not  constitute  an  unprofessional 

publication.®    It  is  clear,  nonetheless,  that  all  advertis- 
ing of  such  prices,  in  the  normal  sense,  is  forbidden.    The 

prohibition  does  not  extend  to  nonprescription  drugs, 
but  neither  is  it  confined  to  prescriptions  that  the  phar- 

macist compounds  himself.    Indeed,  about  95%  of  all 
prescriptions  now  are  filled  with  dosage  forms  prepared 

by  the  pharmaceutical  manuf acturer.*^ 

*Id„  %S,  App.  11.    See  generally  id.,  tt6-16,  App.  10-12. 
•  Exception  is  made  for  "legally  qualified"  practitioners  of  medi- 

cine, dentistry,  osteopathy,  chiropody,  and  veterinary  medicine. 

§  54-524.53. 
« Stipulation  of  Facts  1 25,  App.  15. 
'  Id,,  1 18,  App.  13. 
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II 

This  is  not  the  first  challenge  to  the  constitutionality  of 

§  54-524.35  and  what  is  now  its  third-numbered  phrase. 
Shortly  after  the  phrase  was  added  to  the  statute  in  1968/ 
a  suit  seeking  to  enjoin  its  operation  was  instituted  by 
a  drug  retailing  company  and  one  of  its  pharmacists. 

Although  the  First  Amendment  was  invoked,  the  chal- 
lenge appears  to  have  been  based  primarily  on  the  Due 

Process  and  Equal  Protection  Clauses  of  the  Fourteenth 
Amendment.  In  any  event,  the  prohibition  on  drug 
price  advertising  was  upheld.  Patterson  Drug  Co.  v. 
Kingery,  305  F.  Supp.  821  (WD  Va.  1969).  The  three- 
judge  court  did  find  that  the  dispensation  of  prescription 

drugs  "affects  the  public  health,  safety  and  welfare." 
Id.,  at  824^825.     No  appeal  was  taken. 

The  present,  and  second,  attack  on  the  statute  is  one 
made  not  by  one  directly  subject  to  its  prohibition,  that 
is,  a  pharmacist,  but  by  prescription  drug  consumers  who 
claim  that  they  would  greatly  benefit  if  the  prohibition 
were  lifted  and  advertising  freely  allowed.  The  plaintiffs 
are  an  individual  Virginia  resident  who  suffers  from 
diseases  that  require  her  to  take  prescription  drugs  on  a 

daily  basis,*  and  two  nonprofit  organizations."    Their 

"Theretofore  an  administrative  regulation  to  the  same  effect  had 
been  outstanding.  The  Board,  however,  in  1967  was  advised  by  the 

State  Attorney  General's  office  that  the  regulation  was  unauthor- 
ized. The  challenged  phrase  was  added  to  the  statute  the  following 

year.  See  Patterson  Drug  Co.  v.  Kingery,  305  F.  Supp.  321,  823 
n.  1  (WD  Va.  1969). 

•Stipulation  of  Facts  If 3,  App.  9. 
"The  organizations  are  the  Virginia  Citizens  Consumer  Council, 

Inc.,  and  the  Virginia  State  AFLr-CIO.  Each  has  a  substantial 
membership  (approximately  150,000  and  69,000,  respectively)  many 
of  whom  are  users  of  prescription  drugs.  Id.,  It  1  and  2,  App.  9. 
The  American  Association  of  Retired  Persons  and  the  National  Re- 

tired Teachers  Association,  also  claiming  many  members  who  "de- 
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claim  is  that  the  First  Amendment  entitles  the  user  of 

prescription  drugs  to  receive  information  that  pharma- 
cists wish  to  communicate  to  them  through  advertising 

and  other  promotional  means,  concerning  the  prices  of 
such  drugs. 

Certainly  that  information  may  be  of  value.  Drug 

prices  in  Virginia,  for  both  prescription  and  nonprescrip- 
tion items,  strikingly  vary  from  outlet  to  outlet  even 

within  the  same  locality.  It  is  stipulated,  for  example, 

that  in  Richmond  "the  cost  of  40  Achromycin  tablets 
ranges  from  $2.59  to  $6.00,  a  difference  of  140%  [^c]," 
and  that  in  the  Newport  News-Hampton  area  the  cost  of 
tetracycline  ranges  from  $1.20  to  $9.00,  a  difference  of 

650%." The  District  Court  seized  on  the  identity  of  the  plain- 
tiff-appellees as  consumers  as  a  feature  distinguishing  the 

pend  substantially  on  prescription  drugs  for  their  well-being,"  Brief 
2,  are  among  those  who  have  filed  briefs  amid  curiae  in  support  of 
the  appellees. 

"Stipulation  of  Facts  1122  (b)  and  (c),  App.  14.  The  phenom- 
enon of  widely  varying  drug  prices  is  apparently  national  in  scope. 

The  American  Medical  Association  conducted  a  survey  in  Chicago 
that  showed  price  differentials  in  that  city  of  up  to  1200%  for  the 

same  amounts  of  a  specific  drug.  A  study  undertaken  by  the  Con- 
sumers Union  in  New  York  found  that  prices  for  the  same  amount 

of  one  drug  ranged  from  79^  to  $7.45,  and  for  another  from  $1.25 

to  $11.50.  Id.,  t1[22  (d)  and  (e),  App.  14.  Amid  American  Asso- 
ciation of  Retired  Persons  and  National  Retired  Teachers  Associa- 

tion state  that  in  1974  they  participated  in  a  survey  of  three  pre- 
scription drug  prices  at  28  pharmacies  in  Washington,  D.  C,  and 

found  pharmacy-to-pharmacy  variances  in  the  price  of  identical 
drugs  as  great  as  245%.  Brief  as  Amid  Curiae  10.  The  prevalence 

of  such  discrepancies  "throughout  the  United  States"  is  documented 
in  a  recent  report.  Staff  Report  to  the  Federal  Trade  Commission, 
Prescription  Drug  Price  Disclosures  119  (1975).  The  same  report 
indicates  that  34  States  impose  significant  restrictions  on  dissemina- 

tion of  drug  price  information  and,  thus,  make  the  problem  a  na- 
tional one.    Id.,  at  34. 
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present  case  from  Patterson  Drug  Co.  v.  Kingery,  supra. 
Because  the  unsuccessful  plaintiffs  in  that  earlier  case 

were  pharmacists,  the  court  said,  "theirs  was  a  prima 
facie  commercial  approach,"  373  F.  Supp.,  at  686.  The 
present  plaintiffs,  on  the  other  hand,  were  asserting  an 

interest  in  their  own  health  that  was  "fundamentally 
deeper  than  a  trade  consideration."  Ibid.  In  the  Dis- 

trict Court's  view,  the  expression  in  Valentine  v.  Chres- 
tensen,  316  U.  S.  52,  54-55  (1942),  to  the  effect  that 

"purely  commercial  advertising"  is  not  protected  had 
been  tempered,  by  later  decisions  of  this  Court,  to  the 
point  that  First  Amendment  interests  in  the  free  flow 
of  price  information  could  be  found  to  outweigh  the 
countervailing  interests  of  the  State.  The  strength  of 
the  interest  in  the  free  flow  of  drug  price  information 
was  borne  out,  the  court  felt,  by  the  fact  that  three 

States  by  court  decision  had  struck  down  their  prohibi- 
tions on  drug  price  advertising.  Florida  Board  of  Phar- 

macy v.  Webb's  City,  Inc.,  219  So.  2d  681  (Fla.  1969) ; 
Maryland  Board  of  Pharmacy  v.  Sav-A-Lot,  Inc.,  270 
Md.  103,  311  A.  2d  242  (1973);  Pennsylvania  State 
Board  of  Pharmacy  v.  Pastor,  441  Pa.  186,  272  A.  2d  487 

(1971).'"'  The  pistrict  Court  recognized  that  this  Court 
had  upheld — against  federal  constitutional  challenges 
other  than  on  First  Amendment  grounds — state  restric- 

^2  The  Florida  and  Pennsylvania  decisions  appear  to  rest  on  state 
constitutional  grounds.  The  Mar^^and  depision  was  based  on  tlie 
Due  Process  Clause  of  the  Fourteenth  Amendment  as  well  as  on 

provisions  of  the  State  Constitution. 
Accord:  Terry  v.  California  State  Board  of  Pharmacy,  395  F. 

Supp.  94  (ND  Cai.  1975),  appeal  docketed,  No.  75-336.  Contra: 
Urowsky  v.  Board  of  Regents,  38  N.  Y.  2d  364,  342  N.  E.  2d  583 
(1975);  Supermarkets  General  Corp.  v.  Sills,  93  N.  J.  Super.  326, 
225  A.  2d  728  (1966). 

See  Note:  Commercial  Speech — An  End  in  Sight  to  Chrestensenf 
23  De  Paul  L.  Rev.  1258  (1974);  Comment,  37  Brooklyn  L.  Rev. 
617    (1971);    Comment,   24   Wash,   and   Lee   L.   Rev.   299    (1967). 
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tions  on  the  advertisement  of  prices  for  optometrists' 
services,  Head  v.  New  Mexico  Board,  374  U.  S.  424 
(1963),  for  eyeglass  frames,  Williamson  v.  Lee  Optical 

Co.,  348  U.  S.  483  (1955),  and  for  dentists'  services,  Sem- 
ler  V.  Dental  Examiners,  294  U.  S.  608  (1935)."  The 
same  dangers  of  abuse  and  deception  were  not  thought  to 
be  present,  however,  when  the  advertised  commodity 
was  prescribed  by  a  physician  for  his  individual  patient 
and  was  dispensed  by  a  licensed  pharmacist.  The  Board 
fail^  to  justify  the  statute  adequately,  and  it  had  to  fall. 

373  F.  Supp.,  at  686-687. 
Ill 

The  question  first  arises  whether,  even  assuming  that 
First  Amendment  protection  attaches  to  the  flow  of  drug 
price  information,  it  is  a  protection  enjoyed  by  the  ap- 

pellees as  recipients  of  the  information,  and  not  solely, 
if  at  all,  by  the  advertisers  themselves  who  seek  to  dis- 

seminate that  information. 

Freedom  of  speech  presupposes  a  willing  speaker.  But 

where  a  speaker  exists,  as  is  the  case  here,"  the  protec- 
tion afforded  is  to  the  communication,  to  its  source  and 

to  its  recipients  both.  This  is  clear  from  the  decided 
cases.  In  Lamont  v.  Postmaster  General,  381  U.  S.  301 
(1965),  the  Court  upheld  the  First  Amendment  rights  of 
citizens  to  receive  political  publications  sent  from  abroad. 

^'  In  Head  v.  New  Mexico  Board,  the  First  Amendment  issue  was 
raised.  This  Court  refused  to  consider  it,  however,  because  it  had 
not  been  presented  to  the  state  courts,  nor  reserved  in  the  notice  of 

appeal  here.  374  U.  S.,  at  432  n.  12.  The  Court's  action  to  this  ef- 
fect was  noted  in  Pittsburgh  Press  Co.  v.  Human  Relations  Comm'n, 

413  U.  S.  376,  387  n.  10  (1973).  The  appeUants  at  the  oral  argu- 
ment recognized  that  Head  was  a  due  process  case.  Tr.  of  Oral  Arg. 

10. 

^*"In  the  absence  of  Section  54-524.35  (3),  some  pharmacies  in 
Virginia  would  advertise,  publish  and  promote  price  information 

regarding  prescription  drugs."    Stipulation  of  Facts  If  26,  App.  15. 
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More  recently,  in  Kleindienst  v.  Mandel,  408  U.  S.  753, 
762-763  (1972),  we  acknowledged  that  this  Court  has 

referred  to  a  First  Amendment  right  to  ''receive  informa- 
tion and  ideas,"  and  that  freedom  of  speech  "  'necessarily 

protects  the  right  to  receive.'  "  And  in  Procunier  v. 
Martinez,  416  U.  S.  396,  408-409  (1974),  where  censor- 

ship of  prison  inmates'  mail  was  under  examination,  we 
thought  it  unnecessary  to  assess  the  First  Amendment 
rights  of  the  inmates  themselves,  for  it  was  reasoned  that 
such  censorship  equally  infringed  the  rights  of  noninmates 
to  whom  the  correspondence  was  addressed.  There  are 
numerous  other  expressions  to  the  same  effect  in  the 

Court's  decisions.  See,  e,  g.,  Red  Lion  Broadcasting  Co. 
v.  FCC,  395  U.  S.  367,  390  (1969);  Stanley  v.  Georgia, 
394  U.  S.  557,  564  (1969);  Griswold  v.  Connecticut,  381 
U.  S.  479,  482  (1965) ;  Marsh  v.  Alabama,  326  U.  S.  501, 
505  (1946) ;  Thomas  v.  Collins,  323  U.  S.  516,  534  (1945) ; 
Martin  v.  Struthers,  319  U.  S.  141,  143  (1943).  If  there 

is  a  right  to  advertise,  there  is  a  reciprocal  right  to  re- 
ceive the  advertising,  and  it  may  be  asserted  by  these 

appellees." 

^»  The  dissent  contends  that  there  is  no  such  right  to  receive  the 
information  that   another  seeks  to  disseminate,  at  least  not  when 
the  person  objecting  could  obtain  the  information  in  another  way, 
and  could  himself  disseminate  it.     Our  prior  decisions,  cited  above, 
are  said  to  have  been  limited  to  situations  in  which  the  information 

sought  to  be  received  "would  not  be  othenvise  re^^sonnbly  a v:\il.\ble," 
see  post,  fl.t  75^;  emphssi?  i?  aJso  placed  on  xhe  ̂ ppdlees'  ereat  need 
for  the  imormdrion,  whi^:h  netni,  d^stj^erceily,  j&ouTa  ouoije  zheni  zo 
tnke  advantage  of  the  alternative  of  digging  it  up  themselves.     We 
are  aware  of  no  general  principle  that  freedom  of  speech  may  be 

abridged  when  the  speaker's  listeners  could  come  by  his  message  by 
some  other  means,  such  as  seeking  him  out  and  asking  him  what 

it  is.    Nor  have  we  recognized  any  such  limitation  on  the  independ- 
ent right  of  the  listener  to  receive  the  information  sought  to  be  com- 

municated.   Certainly,  the  recipients  of  the  political  publications  in 
Lamont  could  have  gone  abroad  and  thereafter  disseminated  them 
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IV 

The  appellants  contend  that  the  advertisement  of  pre- 
scription drug  prices  is  outside  the  protection  of  the  First 

Amendment  because  it  is  ''commercial  speech."    There 
can  be  no  question  that  in  past  decisions  the  Court  has 

given  some  indication  that  conmiercial  speech  is  unpro- 
tected.   In  Valentine  v.  Chrestensen,  supra,  the  Court 

upheld  a  New  York  statute  that  prohibited  the  distribu- 

tion of  any  ''handbill,  circular  ...  or  other  advertising 
matter  whatsoever  in  or  upon  any  street.''    The  Court 
concluded  that,  although  the  First  Amendment  would 
forbid   the   banning   of   all    communication   by   hand- 

bill in  the  public  thoroughfares,  it  imposed  "no  such 
restraint  on  government  as  respects  purely  commercial 

advertising."    316  U.  S.,  at  54.    Further  support  for  a 
"commercial  speech"  exception  to  the  First  Amendment 
may  perhaps  be  found  in  Breard  v.  Alexandria,  341  U.  S. 
622   (1951),  where  the  Court  upheld  a  conviction  for 
violation  of  an  ordinance  prohibiting  door-to-door  solici- 

tation of  magazine  subscriptions.    The  Court  reasoned: 

"The  selling  .  .  .  brings  into  the  transaction  a  commercial 
feature,"  and  it  distinguished  Martin  v.  Struthers,  supra, 
where  it  had  reversed  a  conviction  for  door-to-door  dis- 

tribution of  leaflets  publicizing  a  religious  meeting,  as  a 

case  involving  "no  element  of  the  commercial."     341 
U.  S.,  at  642-643.    Moreover,  the  Court  several  times 
has  stressed  that  communications  to  which  First  Amend- 

ment protection  was  given  were  not  "purely  commercial." 
New  York  Times  Co.  v.  Sullivan,  376  U.  S.  254,  266 

themselves.  Those  in  Kleindienst  who  organized  the  lecture  tour  by 
a  foreign  Marxist  could  have  done  the  same.  And  the  addressees  of 
the  inmate  correspondence  in  Procunier  could  have  visited  the  prison 

themselves.  As  for  the  recipients'  great  need  for  the  information 
sought  to  be  disseminated,  if  it  distinguishes  our  prior  cases  at  all, 

it  makes  the  appellees'  First  Amendment  claim  a  stronger  rather 
than  a  weaker  one. 
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(1964);  Thomas  v.  Collins,  323  U.  S.,  at  533;  Murdoch 
V.  Pennsylvania,  319  U.  S.  105,  111  (1943);  Jamison  v. 
Texas,  318  U.  S.  413,  417  (1943). 

Since  the  decision  in  Breard,  however,  the  Court  has 
never  denied  protection  on  the  ground  that  the  speech 

in  issue  was  "commercial  speech."  That  simplistic  ap- 
proach, which  by  then  had  come  under  criticism  or  was 

regarded  as  of  doubtful  validity  by  Members  of  the 

Court,^*  was  avoided  in  Pittsburgh  Press  Co.  v.  Human 
Relations  Comm'n,  413  U.  S.  376  (1973).  There  the 
CJourt  upheld  an  ordinance  prohibiting  newspapers  from 
listing  employment  advertisements  in  columns  according 
to  whether  male  or  female  employees  were  sought  to  be 

hired.  The  Court,  to  be  sure,  characterized  the  adver- 

tisements as  "classic  examples  of  commercial  speech,"  id., 
at  385,  and  a  newspaper's  printing  of  the  advertisements 
as  of  the  same  character.  The  Court,  however,  upheld 
the  ordinance  on  the  ground  that  the  restriction  it  im- 

posed was  permissible  because  the  discriminatory  hirings 
proposed  by  the  advertisements,  and  by  their  newspaper 
layout,  were  themselves  illegal. 

Last  Term,  in  Bigelow  v.  Virginia,  421  U.  S.  809 

(1975),  the  notiori^of  unprotected  "commercial  speech" 
all  but  passed  from  the  scene.  We  reversed  a  conviction 
for  violation  of  a  Virginia  statute  that  made  the  circula- 

tion of  any  publication  to  encourage  or  promote  the 

"See  Bigelow  v.  Virginia,  421  U.  S.,  at  820  n.  6,  citing  Mr. 

Justice  Douglas'  observation  in  Cammarano  v.  United  States,  358 
U.  S.  498,  514  (1959)  (concurring  opinion),  that  the  Chrestemen 

ruling  "was  casual,  almost  offhand.  And  it  has  not  survived  reflec- 
tion"; the  similar  observation  of  four  Justices  in  dissent  in  Lehman 

V.  City  of  Shaker  Heights,  418  U.  S.  298.  314  n.  6  (1974);  and 
expressions  of  three  Justices  in  separate  dissents  in  Pittsburgh  Press 

Co.  v.  Human  Relations  Comm'n,  413  U.  S.,  at  393,  398,  and  401. 
See  also  Mr.  Justice  Douglas'  comment,  dissenting  from  the  denial 
of  certiorari  in  Dun  ct  Bradstreet,  Inc.  v.  Grove,  404  U.  S.  898, 
904-906  (1971). 
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processing  of  an  abortion  in  Virginia  a  misdemeanor. 
The  defendant  had  published  in  his  newspaper  the  avail- 

ability of  abortions  in  New  York.  The  advertisement  in 
question,  in  addition  to  announcing  that  abortions  were 
legal  in  New  York,  offered  the  services  of  a  referral 
agency  in  that  State.  We  rejected  the  contention  that 
the  publication  was  unprotected  because  it  was  commer- 

cial. Chrestensen's  continued  validity  was  questioned, 
and  its  holding  was  described  as  "distinctly  a  limited 
one''  that  merely  upheld  "a  reasonable  regulation  of  the 
manner  in  which  commercial  advertising  could  be  dis- 

tributed." 421  U.  S.,  at  819.  We  concluded  that  "the 
Virginia  courts  erred  in  their  assumptions  that  advertis- 

ing, as  such,  was  entitled  to  no  First  Amendment  pro- 

tection," and  we  observed  that  the  "relationship  of 
speech  to  the  marketplace  of  products  or  of  services  does 

not  make  it  valueless  in  the  marketplace  of  ideas."  Id., 
at  825-826. 

Some  fragment  of  hope  for  the  continuing  validity  of 

a  "commercial  speech"  exception  arguably  might  have 
persisted  because  of  the  subject  matter  of  the  advertise- 

ment in  Bigelow.  We  noted  that  in  announcing  the 
availability  of  legal  abortions  in  New  York,  the  adver- 

tisement "did  more  than  simply  propose  a  commercial 
transaction.  It  contained  factual  material  of  clear  *pub- 
lic  interest.' "  Id.,  at  822.  And,  of  course,  the  adver- 

tisement related  to  activity  with  which,  at  least  in  some 
respects,  the  State  could  not  interfere.  See  Roe  v.  Wade, 
410  U.  S.  113  (1973);  Doe  v.  Bolton,  410  U.  S.  179 

(1973).  Indeed,  we  observed:  "We  need  not  decide  in 
this  case  the  precise  extent  to  which  the  First  Amend- 

ment permits  regulation  of  advertising  that  is  related  to 
activities  the  State  may  legitimately  regulate  or  even 

prohibit."    421  U.  S.,  at  825. 
Here,  in  contrast,  the  question  whether  there  is  a 

First  Amendment  exception  for  "conmiercial  speech"  is 
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squarely  before  us.  Our  pharmacist  does  not  wish  to 
editorialize  on  any  subject,  cultural,  philosophical,  or 
political.  He  does  not  wish  to  report  any  particularly 
newsworthy  fact,  or  to  make  generalized  observations 

even  about  commercial  matters.  The  "idea"  he  wishes 
to  communicate  is  simply  this:  "I  will  sell  you  the  X 
prescription  drug  at  the  Y  price.''  Our  question,  then, 
is  whether  this  communication  is  wholly  outside  the 
protection  of  the  First  Amendment. 

We  begin  with  several  propositions  that  already  are 

settled  or  beyond  serious  dispute.  It  is  clear,  for  ex- 
ample, that  speech  does  not  lose  its  First  Amendment 

protection  because  money  is  spent  to  project  it,  as  in  a 
paid  advertisement  of  one  form  or  another.  Buckley  v. 

Valeo,  424  U.  S.  1,  35-59  (1976) ;  Pittsburgh  Press  Co.  v. 

Human  Relations  Comm'n,  413  U.  S.,  at  384;  New  York 
Times  Co.  v.  Sullivan,  376  U.  S.,  at  266.  Speech  like- 

wise is  protected  even  though  it  is  carried  in  a  form 

that  is  ''sold"  for  profit.  Smith  v.  California,  361  U.  S. 
147,  150  (1959)  (books) ;  Joseph  Burstyn,  Inc.  v.  Wilson, 
343  U.  S.  495,  501  (1952)  (motion  pictures);  Murdock 
V.  Pennsylvania,  319  U.  S.,  at  111  (religious  literature), 
and  even  though  it  may  involve  a  solicitation  to  pur- 

chase or  otherwise  pay  or  contribute  money.  New  York 
Times  Co.  v.  Sullivan,  supra;  NAACP  v.  Button,  371 
U.  S.  415,  429  (1963);  Jamison  v.  Texas,  318  U.  S.,  at 

417;  Cantwell  v.  Connecticut,  310  U.  S.  296,  306-307 
(1940). 

If  there  is  a  kind  of  commercial  speech  that  lacks  all 
First  Amendment  protection,  therefore,  it  must  be  dis- 

tinguished by  its  content.  Yet  the  speech  whose  con- 
tent deprives  it  of  protection  cannot  simply  be  speech 

on  a  commercial  subject.  No  one  would  contend  that 
our  pharmacist  may  be  prevented  from  being  heard  on 
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the  subject  of  whether,  in  general,  pharmaceutical  prices 

should  be  regulated,  or  their  advertisement  forbidden. 

Nor  can  it  be  dispositive  that  a  commercial  advertise- 
ment is  noneditorial,  and  merely  reports  a  fact.  Purely 

factual  matter  of  public  interest  may  claim  protection. 

Bigelow  v.  Virginia,  421  U.  S.,  at  822;  Thornhill  v.  Ala- 
boma,  310  U.S.  88, 102  (1940). 

Our  question  is  whether  speech  which  does  "no  more 

than  propose  a  commercial  transaction,"  Pittsburgh 
Press  Co,  v.  Human  Relations  Comm'n,  413  U.  S.,  at 
385,  is  so  removed  from  any  "exposition  of  ideas,"  Chap- 
linsky  v.  New  Hampshire,  315  U.  S.  568,  572  (1942),  and 

from  "  'truth,  science,  morality,  and  arts  in  general,  in 
its  diffusion  of  liberal  sentiments  on  the  administration 

of  Government,'  "  Roth  v.  United  States,  354  U.  S.  476, 
484  (1957),  that  it  lacks  all  protection.  Our  answer  is 
that  it  is  not. 

Focusing  first  on  the  individual  parties  to  the  transac- 
tion that  is  proposed  in  the  commercial  advertisement,  we 

may  assume  that  the  advertiser's  interest  is  a  purely  eco- 
nomic one.  That  hardly  disqualifies  him  from  protection 

under  the  Fh-st  Amendment.  The  interests  of  the  con- 
testants in  a  labor  dispute  are  primarily  economic,  but  it 

has  long  been  settled  that  both  the  employee  and  the 
employer  are  protected  by  the  First  Amendment  when 
they  express  themselves  on  the  merits  of  the  dispute  in 

order  to  influence  its  outcome.  See,  e.  g.,  NLRB  v.  Gis- 
sel  Packing  Co.,  395  U.  S.  575,  617-618  (1969) ;  NLRB  v. 
Virginia  Electric  &  Power  Co.,  314  U.  S.  469,  477  (1941)  ; 
AFL  V.  Swing,  312  U.  S.  321,  325-326  (1941) ;  Thornhill 
v.  Alabama,  310  U.  S.,  at  102.  We  know  of  no  require- 

ment that,  in  order  to  avail  themselves  of  First  Amend- 
ment protection,  the  parties  to  a  labor  dispute  need 

address  themselves  to  the  merits  of  unionism  in  general 
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or  to  any  subject  beyond  their  immediate  dispute.^'  It 
was  observed  in  Thomhill  that  "the  practices  in  a  single 
factory  may  have  economic  repercussions  upon  a  whole 

region  and  affect  widespread  systems  of  marketing/' 
Id.,  at  103.  Since  the  fate  of  such  a  "single  factory" 
could  as  well  turn  on  its  ability  to  advertise  its  product 
as  on  the  resolution  of  its  labor  difficulties,  we  see  no 
satisfactory  distinction  between  the  two  kinds  of  speech. 

As  to  the  particular  consumer's  interest  in  the  free 
flow  of  commercial  information,  that  interest  may  be  as 

keen,  if  not  keener  by  far,  than  his  interest  in  the  day's 
most  urgent  political  debate.  Appellees'  case  in  this 
respect  is  a  convincing  one.  Those  whom  the  suppres- 

sion of  prescription  drug  price  information  hits  the  hard- 
est are  the  poor,  the  sick,  and  particularly  the  aged.  A 

disproportionate  amount  of  their  income  tends  to  be 
spent  on  prescription  drugs ;  yet  they  are  the  least  able  to 
learn,  by  shopping  from  pharmacist  to  pharmacist,  where 

their  scarce  dollars  are  best  spent. ^*     When  drug  prices 

^^  The  speech  of  labor  disputants,  of  course,  is  subject  to  a  num- 
ber of  restrictions.  The  Court  stated  in  NLRB  v.  Gissel  Packing 

Co.,  395  U.  S.,  at  618,  for  example,  that  an  employer's  threats 
of  retaliation  for  the  labor  actions  of  his  employees  are  "with- 

out the  protection  of  the  First  Amendment."  The  constitutionahty 
of  restrictions  upon  speech  in  the  special  context  of  labor  disputes  is 
not  before  us  here.  We  express  no  views  on  that  complex  subject, 
and  advert  to  cases  in  the  labor  field  only  to  note  that  in  some 
circumstances  speech  of  an  entirely  private  and  economic  character 
enjoys  the  protection  of  the  First  Amendment. 

^®The  point  hardly  needs  citation,  but  a  few  figures  are  illustra- 
tive. It  has  been  estimated,  for  example,  that  in  1973  and  1974 

per  capita  drug  expenditures  of  persons  age  65  and  over  were 
$97.27  and  $103.17,  respectively,  more  than  twice  the  figures  of 
J41.18  and  $45.14  for  all  age  groups.  Cooper  <fe  Piro,  Age  Differ- 

ences in  Medical  Care  Spending,  Fiscal  Year  1973,  37  Social  Security 
Bull.,  No.  5,  p.  6  (1974);  Mueller  &  Gibson,  Age  Differences  in 
Health  Care  Spending,  Fiscal  Year  1974,  38  Social  Security  Bull.,  No. 
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vary  as  strikingly  as  they  do,  information  as  to  who  is 
charging  what  becomes  more  than  a  convenience.  It 
could  mean  the  alleviation  of  physical  pain  or  the  enjoy- 

ment of  basic  necessities. 
Generalizing,  society  also  may  have  a  strong  interest 

in  the  free  flow  of  commercial  information.  Even  an 

individual  advertisement,  though  entirely  "commercial,'' 
may  be  of  general  public  interest.  The  facts  of  decided 
cases  furnish  illustrations:  advertisements  stating  that 
referral  services  for  legal  abortions  are  available,  Bigelow 
V.  Virginia,  mpra;  that  a  manufacturer  of  artificial  furs 
promotes  his  product  as  an  alternative  to  the  extinction 
by  his  competitors  of  fur-bearing  mammals,  see  Fur  In- 
formation  &  Fashion  Council,  Inc.  v.  E.  F.  Timme  & 
Son,  364  F.  Supp.  16  (SDNY  1973) ;  and  that  a  domestic 

producer  advertises  his  product  as  an  alternative  to  im- 
ports that  tend  to  deprive  American  residents  of  their 

jobs,  cf.  Chicago  Joint  Board  v.  Chicago  Tribune  Co., 
435  F.  2d  470  (CA7  1970),  cert,  denied,  402  U.  S.  973 

(1971).  Obviously,  not  all  commercial  messages  con- 
tain the  same  or  even  a  very  great  public  interest  ele- 

ment. There  are  few  to  which  such  an  element,  l^owever, 
could  not  be  added.  Our  pharmacist,  for  example,  could 
cast  himself  as  a  commentator  on  store-to-store  dispari- 

6,  p.  5  (1975).  These  figures,  of  course,  reflect  the  higher  rate  of 
illness  among  the  aged.  In  1971,  16.9%  of  all  Americans  65  years 
and  over  were  unable  to  carry  on  major  activities  because  of  some 
chronic  condition,  the  figure  for  all  ages  being  only  2.9%.  Statistical 
Policy  Division,  Office  of  Management  and  Budget,  Social  Indicators 
1973,  p.  36.  These  figures  eloquently  suggest  the  diminished  capac- 

ity of  the  aged  for  the  kind  of  active  comparison  shopping  that  a 
ban  on  advertising  makes  necessary  or  desirable.  Diminished 
resources  are  also  the  general  rule  for  those  65  and  over;  their 
income  averages  about  half  that  for  all  age  groups.  Id.,  at  176. 

The  i>arties  have  stipulated  that  a  "significant  portion  of  income 
of  elderly  persons  is  spent  on  medicine."  Stipulation  of  Facts  f  27, 
App.  15. 
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ties  in  drug  prices,  giving  his  own  and  those  of  a  com- 
petitor as  proof.  We  see  little  point  in  requiring  him 

to  do  so,  and  little  difference  if  he  does  not. 
Moreover,  there  is  another  consideration  that  suggests 

that  no  line  between  publicly  "interesting"  or  "impor- 
tant" commercial  advertising  and  the  opposite  kind  could 

ever  be  drawn.  Advertising,  however  tasteless  and  ex- 
cessive it  sometimes  may  seem,  is  nonetheless  dissemina- 

tion of  information  as  to  who  is  producing  and  seUing 
what  product,  for  what  reason,  and  at  what  price.  So 

long  as  we  preserve  a  predominantly  free  enterprise  econ- 
omy, the  allocation  of  our  resources  in  large  measure 

will  be  made  through  numerous  private  economic  de- 
cisions. It  is  a  matter  of  public  interest  that  those 

decisions,  in  the  aggregate,  be  intelligent  and  well  in- 
formed. To  this  end,  the  free  flow  of  commercial  infor- 

mation is  indispensable.  See  Dun  <fc  Bradstreet,  Inc.  v. 

Grove,  404  U.  S.  898,  904-906  (1971)  (Douglas,  J.,  dis- 
senting from  denial  of  certiorari).  See  also  FTC  v. 

Procter -d  Gamble  Co.,  386  U.  S.  568,  603-604  (1967) 
(Harlan,  J.,  concurring).  And  if  it  is  indispensable  to 
the  proper  allocation  of  resources  in  a  free  enterprise 
system,  it  is  also  indispensable  to  the  formation  of  intel- 

ligent opinions  as  to  how  that  system  ought  to  be  regu- 
lated or  altered.  Therefore,  even  if  the  First  Amend- 
ment were  thought  to  be  primarily  an  instrument  to 

enlighten  public  decisionmaking  in  a  democracy,^'  we 
could  not  say  that  the  free  flow  of  information  does  not 

serve  that  goal." 

"  For  the  views  of  a  leading  exponent  of  this  position,  see 
A.  Meiklejohn,  Free  Speech  And  Its  Relation  to  Self-Government 
(1948).  This  Court  hkewise  has  emphasized  the  role  of  the  First 
Amendment  in  guaranteeing  our  capacity  for  democratic  self-gov- 

ernment. See  New  York  Times  Co.  v.  Sullivan,  376  U.  S.  254, 
269-270  (1%4),  and  cases  cited  therein. 

***  Pharmaceuticals  themselves  provide  a  not  insignificant  iUustra- 

33-291   O  -  78  -  42 
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Arrayed  against  these  substantial  individual  and  socie- 
tal interests  are  a  number  of  justifications  for  the  adver- 

tising ban.  These  have  to  do  principally  with  maintain- 
ing a  high  degree  of  professionalism  on  the  part  of 

licensed  pharmacists."  Indisputably,  the  State  has  a 
strong  interest  in  maintaining  that  professionalism.  It 

is  exercised  in  a  number  of  ways  for  the  consumer's 
benefit.  There  is  the  clinical  skill  involved  in  the  com- 

pounding of  drugs,  although,  as  has  been  noted,  these 
now  make  up  only  a  small  percentage  of  the  prescrip- 

tions filled.  Yet,  even  with  respect  to  manufacturer- 
prepared  compounds,  there  is  room  for  the  pharmacist 

tion.  The  parties  have  stipulated  that  expenditures  for  prescription 
drugs  in  the  United  States  in  1970  were  estimated  at  $9.14  billion. 
Stipulation  of  Facts  f  17,  App.  12.  It  has  been  said  that  the  figure 
for  drugs  and  drug  sundries  in  1974  was  $9,695  billion,  with  that 
amount  estimated  to  be  increasing  about  $700  million  per  year. 

Worthington,  National  Health  Expenditures  1929-1974,  38  Social 
Security  Bull,  No.  2,  p.  9  (1975).  The  task  of  predicting  the  effect 

that  a  free  flow  of  drug  price  information  would  have  on  the  produc- 
tion and  consumption  of  drugs  obviously  is  a  hazardous  and  specula- 
tive one.  It  was  recently  undertaken,  however,  by  the  staff  of  the 

Federal  Trade  Commission  in  the  course  of  its  report,  see  n.  11, 

supra,  on  the  merits  of  a  possible  Commission  rule  that  would  out- 
law drug  price  advertising  restrictions..  The  staff  concluded  that 

consumer  savings  would  be  "of  a  very  substantial  magnitude, 
amounting  to  many  millions  of  dollars  per  year."  Staff  Report, 
supra,  n.  11,  at  181. 

2^  An  .argument  not  advanced  by  the  Board,  either  in  its  brief 
or  in  the  testimony  proffered  prior  to  summary  judgment,  but  which 
on  occasion  has  been  made  to  other  courts,  see,  e.  g.,  Pennsylvania 
State  Board  of  Pharmacy  v.  Pastor,  441  Pa.  186,  272  A.  2d  487 
(1971),  is  that  the  advertisement  of  low  drug  prices  will  result  in 
overconsumption  and  in  abuse  of  the  advertised  drugs.  The  argu- 

ment prudently  has  been  omitted.  By  definition,  the  drugs  at  issue 

here  may  be  sold  only  on  a  physician's  prescription.  We  do  not 
assume,  as  apparently  the  dissent  does,  that  simply  because  low 
prices  will  be  freely  advertised,  physicians  will  overprescribe,  or  that 
pharmacists  will  ignore  the  prescription  requirement. 
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to  serve  his  customer  well  or  badly.     Drugs  kept  too  long 

on  the  shelf  may  lose  their  efficacy  or  become  adulter- 
ated.    They  can  be  packaged  for  the  user  in  such  a  way 

that  the  same  results  occur.     The  expertise  of  the  phar- 
niacist  may  supplement  that  of  the  prescribing  physician, 
if  the  latter  has  not  specified  the  amount  to  be  dispensed 
or  the  directions  that  are  to  appear  on  the  label.     The 

pharmacist,  a  specialist  in  the  potencies  and  dangers  of 
drugs,  may  even  be  consulted  by  the  physician  as  to 

what  to  prescribe.     He  may  know  of  a  particular  antago- 
nism between  the  prescribed  drug  and  another  that  the 

customer  is  or  might  be  taking,  or  with  an  allergy  the- 
customer  may  suffer.     The  pharmacist  himself  may  have 
supplied  the  other  drug  or  treated  the  allergy.     Some 

pharmacists,  concededly  not  a  large  number,  "monitor" 
the  health  problems  and  drug  consumptions  of  customers 

who  come  to  them  repeatedly."     A  pharmacist  who  has 
a  continuous  relationship  with  his  customer  is  in  the  best 

position,  -of  course,   to  exert  professional  skill  for  the 

customer's  protection. 
Price  advertising,  it  is  argued,  will  place  in  jeopardy 

the  pharmacist's  expertise  and,  with  it,  the  customer's 

health.*  It  is  claimed  that  the  aggressive  price  competi- 
tion that  will  result  from  unlimited  advertising  will  make- 

it  impossible  for  the  pharmacist  to  supply  professional 
services  in  the  compounding,  handhng,  and  dispensing 

25«  Monitoring,  even  if  pursued,  is  not  fully  effective.  It  is 
complicated  by  the  mobilit}^  of  the  patient;  by  his  patronizing 
more  than  one  pharmacist;  by  his  being  treated  by  more  than  one 

prescriber;  by  the  availability  of  over-the-counter  drugs;  and  by 
the  antagonism  of  certain  foods  and  drinks.  Stipulation  of  Facts 

^30-47,  App.  16-19.  Neither  the  Code  of  Ethics  of  the  American 
Pharmaceutical  Association  nor  that  of  the  Virginia  Pharmaceutical 
Association  requires  a  pharmacist  to  maintain  family  prescription 

records.  Id.,  If  42,  App.  18.  The  appellant  Board  has  never  pro- 
mulgated a  regulation  requiring  such  records.    Id.,  ̂ 43,  App.  18. 
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of  prescription  drugs.  Such  services  are  time  consuming 
and  expensive;  if  competitors  who  economize  by  elimi- 

nating them  are  permitted  to  advertise  their  resulting 
lower  prices,  the  more  painstaking  and  conscientious 
pharmacist  will  be  forced  either  to  follow  suit  or  to  go 
out  of  business.  It  is  also  claimed  that  prices  might  not 

necessarily  fall  as  a  result  of  advertising.  If  one  phar- 
macist advertises,  others  must,  and  the  resulting  expense 

will  inflate  the  cost  of  drugs.  It  is  further  claimed  that 
advertising  will  lead  people  to  shop  for  their  prescription 
drugs  among  the  various  pharmacists  who  offer  the  low- 

est prices,  and  the  loss  of  stable  pharmacist-customer 
relationships  will  make  individual  attention — and  cer- 

tainly the  practice  of  monitoring — impossible.  Finally, 
it  is  argued  that  damage  will  be  done  to  the  professional 
image  of  the  pharmacist.  This  image,  that  of  a  skilled 
and  specialized  craftsman,  attracts  talent  to  the  profes- 

sion and  reinforces  the  better  habits  of  those  who  are  in 

it.  Price  advertising,  it  is  said,  will  reduce  the  pharma- 
cist's status  to  that  of  a  mere  retailer.^^ 

The  strength  of  these  proffered  justifications  is  greatly 
undermined  by  the  fact  that  high  professional  standards, 
to  a  substantial  extent,  are  guaranteed  by  the  close  regu- 

lation to  which  pharmacists  in  Virginia  are  subject. 
And  this  case  concerns  the  retail  sale  by  the  pharmacist 
more  than  it  does  his  professional  standards.  Surely, 
any  pharmacist  guilty  of  professional  dereliction  that 
actually  endangers  his  customer  will  promptly  lose  his 

"Descriptions  of  the  phannacist's  expertise,  its  importance  to 
the  consumer,  and  its  alleged  jeopardization  by  price  advertising 
are  set  forth  at  length  in  the  numerous  summaries  of  testimony  of 
proposed  witnesses  for  the  Board,  and  objections  to  testimony  of 
proposed  witnesses  for  the  plaintiffs,  that  the  Board  filed  with  the 
District  Court  prior  to  summary  judgment,  the  substance  of  which 
appellees  did  not  contest.  App.  4,  27-48,  52-53;  Brief  for  Appel- 

lants 4-5,  and  n.  2. 



645 

VA.  PHARMACY  BD.  v.  VA.  CONSUMER  COUNCIL     769 

748  Opinion  of  the  Court 

license.  At  the  same  time,  we  cannot  discount  the 

Board's  justifications  entirely.  The  Court  regarded  jus- 
tifications of  this  type  sufficient  to  sustain  the  advertising 

bans  challenged  on  due  process  and  equal  protection 

grounds  in  Head  v.  New  Mexico  Board,  supra;  William' 
son  V.  Lee  Optical  Co.,  supra;  and  Semler  v.  Dental 
Examiners,  supra. 

The  challenge  now  made,  however,  is  based  on  the 

First  Amendment.  This  casts  the  Board's  justifications 
in  a  different  light,  for  on  close  inspection  it  is  seen  that 

the  State's  protectiveness  of  its  citizens  rests  in  large 
measure  on  the  advantages  of  their  being  kept  in  igno- 

rance. The  advertising  ban  does  not  directly  affect  pro- 
fessional standards  one  way  or  the  other.  It  affects 

them  only  through  the  reactions  it  is  assumed  people  will 
have  to  the  free  flow  of  drug  price  information.  There 
is  no  claim  that  the  advertising  ban  in  any  way  prevents 

the  cutting  of  corners  by  the  pharmacist  who  is  so  in- 
clined. Th^t  pharmacist  is  likely  to  cut  comers  in  any 

event.  The  only  effect  the  advertising  ban  has  on  him 
is  to  insulate  him  from  price  competition  and  to  open 
the  way  for  him  to  make  a  substantial,  and  perhaps  even 

excessive,*^  profit  in  addition  to  providing  an  inferior 
service.  The  more  painstaking  pharmacist  is  also  pro- 

tected but,  again,  it  is  a  protection  based  in  large  part  on 
public  ignorance. 

It  appears  to  be  feared  that  if  the  pharmacist  who 
wishes  to  provide  low  cost,  and  assertedly  low  quality, 
services  is  permitted  to  advertise,  he  will  be  taken  up  on 
his  offer  by  too  many  unwitting  customers.  They  will 
choose  the  low-cost,  low-quality  service  and  drive  the 

"professional"  pharmacist  out  of  business.  They  will  re- 
spond only  to  costly  and  excessive  advertising,  and  end 

up  paying  the  price.  They  will  go  from  one  pharmacist 
to  another,  following  the  discount,  and  destroy  the  phar- 

macist-customer relationship.     They  will  lose  respect  for 
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the  profession  because  it  advertises.  All  this  is  not  in 
their  best  interests,  and  all  this  can  be  avoided  if  they 
are  not  permitted  to  know  who  is  charging  what. 

There  is,  of  course,  an  alternative  to  this  highly  pa- 
ternalistic approach.  That  alternative  is  to  assume  that 

this  information  is  not  in  itself  harmful,  that  people  will 
perceive  their  own  best  interests  if  only  they  are  well 
enough  informed,  and  that  the  best  means  to  that  end  is 
to  open  the  channels  of  communication  rather  than  to 
close  them.  If  they  are  truly  open,  nothing  prevents 

the  "professional''  pharmacist  from  marketing  his  own 
assertedly  superior  product,  and  contrasting  it  with  that 
of  the  low-cost,  high-volume  prescription  drug  retailer. 
But  the  choice  among  these  alternative  approaches  is  not 

ours  to  make  or  the  Virginia  General  Assembly's.  It  is 
precisely  this  kind  of  choice,  between  the  dangers  of  sup- 

pressing information,  and  the  dangers  of  its  misuse  if  it 
is  freely  available,  that  the  First  Amendment  makes  for 
us.  Virginia  is  free  to  require  whatever  professional 
standards  it  wishes  of  its  pharmacists;  it  may  subsidize 
them  or  protect  them  from  competition  in  other  ways. 
Cf.  Parker  v.  Brovm,  317  U.  S.  341  (1943).  But  it  may 
not  do  so  by  keeping  the  public  in  ignorance  of  the  en- 

tirely lawful  terms  that  competing  pharmacists  are  offer- 
ing. In  this  sense,  the  justifications  Virginia  has  offered 

for  suppressing  the  flow  of  prescription  drug  price  infor- 
mation, far  from  persuading  us  that  the  flow  is  not  pro- 

tected by  the  First  Amendment,  have  reinforced  our  view 
that  it  is.    We  so  hold. 

VI 
In  concluding  that  commercial  speech,  like  other  va- 

rieties, is  protected,  we  of  course  do  not  hold  that  it  can 
never  be  regulated  in  any  way.  Some  forms  of  com- 

mercial speech  regulation  are  surely  permissible.  We 
mention  a  few  only  to  make  clear  that  they  are  not  be- 

fore us  and  therefore  are  not  foreclosed  by  this  case. 
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There  is  no  claim,  for  example,  that  the  prohibition  on 
prescription  drug  price  advertising  is  a  mere  time,  place, 
and  manner  restriction.  We  have  often  approved  re- 

strictions of  that  kind  provided  that  they  are  justified 
without  reference  to  the  content  of  the  regulated  speech, 
that  they  serve  a  significant  governmental  interest,  and 

that  in  so  doing  they  leave  open  ample  alternative  chan- 
nels for  communication  of  the  information.  Compare 

Grayned  v.  City  of  Rockjord,  408  U.  S.  104,  116  (1972)  ; 

United  States  v.  O'Brien,  391  U.  S.  367,  377  (1968) ;  and 
Knvacs  v.  Cooper,  336  U.  S.  77,  85-87  (1949),  with  Buck- 

ley V.  Valeo,  424  U.  S.  1 ;  Erznoznik  v.  City  of  Jackson- 
ville, 422  U.  S.  205,  209  (1975) ;  Cantwell  v.  Connecticut, 

310  U.  S.,  at  304-308;  and  Saia  v.  New  York,  334  U.  S. 
558,  562  (1948).  Whatever  may  be  the  proper  bounds  of 
time,  place,  and  manner  restrictions  on  commercial  speech, 
they  are  plainly  exceeded  by  this  Virginia  statute,  which 
singles  out  speech  of  a  particular  content  and  seeks  to 
prevent  its  dissemination  completely. 

Nor  is  there  any  claim  that  prescription  drug  price  ad- 
vertisements are  forbidden  because  they  are  false  or 

misleading  in  any  way.  Untruthful  speech,  commercial 
or  otherwise,  has  never  been  protected  for  its  own  sake. 
Gertz  V.  Robert  Welch,  Inc.,  418  U.  S.  323,  340  (1974); 
Konigsberg  v.  State  Bar,  366  U.  S.  36,  49,  and  n.  10 
(1961).  Obviously,  much  commercial  speech  is  not  prov- 
ably  false,  or  even  wholly  false,  but  only  deceptive  or 

misleading.  We  foresee  no  obstacle  to  a  State's  dealing 
effectively  with  this  problem."     The  First  Amendment, 

2*  In  concluding  that  commercial  speech  enjoys  First  Amendment 
protection,  we  have  not  held  that  it  is  wholly  undifFerentiable  from 
other  forms.  There  are  commonsense  differences  between  speech 

that  does  "no  more  than  propose  a  commercial  transaction,"  Pitts- 
burgh  Press  Co.  v.  Human  Relations  Comm'n,  413  U.  S.,  at  385,  and 
other  varieties.    Even  if  the  differences  do  not  justify  the  conclusion 
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as  we  construe  it  today,  does  not  prohibit  the  State  from 
insuring  that  the  stream  of  commercial  information  flow 
cleanly  as  well  as  freely.  See,  for  example,  Va.  Code 
Ann.  §  18.2>216  (1975). 

Also,  there  is  no  claim  that  the  transactions  pro- 
posed in  the  forbidden  advertisements  are  themselves 

illegal  in  any  way.  Cf.  Pittsburgh  Press  Co.  v.  Human 

Relations  Common,  413  U.  S.  376  (1973);  United  States 

that  commercial  speech  is  valueless,  and  thus  subject  to  complete 
suppression  by  the  State,  they  nonetheless  suggest  that  a  different 
degree  of  protection  is  necessary  to  insure  that  the  flow  of  truthful 
and  legitimate  commercial  information  is  unimpaired.  The  truth 
of  commercial  speech,  for  example,  may  be  more  easily  verifiable  by  its 
disseminator  than,  let  us  say,  news  reporting  or  political  commen- 

tary, in  that  ordinarily  the  advertiser  seeks  to  disseminate  informa- 
tion about  a  specific  product  or  service  that  he  himself  provides  and 

presumably  knows  more  about  than  anyone  else.  Also,  commercial 
speech  may  be  more  durable  than  other  kinds.  Since  advertising  is 
the  sine  qua  non  of  commercial  profits,  there  is  little  likelihood  of 
its  being  chilled  by  proper  regulation  and  forgone  entirely. 

Attributes  such  as  these,  the  greater  objectivity  and  hardiness  of 
commercial  speech,  may  make  it  less  necessary  to  tolerate  inaccurate 
statements  for  fear  of  silencing  the  speaker.  Compare  New  York 
Times  Co.  v.  Sullivan,  376  U.  S.  254  (1964),  with  Dun  &  Bradstreet, 

Inc.  v.  Grove,  404  U.  S.  898  (1971).  They  may  also  make  it  appro- 
priate to  require  that  a  conmiercial  message  appear  in  such  a  form, 

or  include  such  additional  information,  warnings,  and  disclaimers,  as 
are  necessary  to  prevent  its  being  deceptive.  Compare  Miami  Herald 
Publishing  Co.  v.  Tornillo,  418  U.  S.  241  (1974),  with  Banzhaj  v. 
FCC,  132  U.  S.  App.  D.  C.  14,  405  F.  2d  1082  (1968),  cert,  denied 
sub  nam.  Tobacco  Institute,  Inc.  v.  FCC,  396  U.  S.  842  (1969).  Cf. 
United  States  v.  96  Barrels  of  Vinegar,  265  U.  S.  438,  443  (1924) 

("It  is  not  difficult  to  choose  statements,  designs  and  devices  which 
will  not  deceive") .  They  may  also  make  inapplicable  the  prohibition 
against  prior  restraints.  Compare  New  York  Times  Co.  v.  United 
States,  403  U.  S.  713  (1971),  with  Donaldson  v.  Read  Magazine, 

333  U.  S.  178,  189-191  (1948) ;  FTC  v.  Standard  Education  Society, 
302  U.  S.  112  (1937);  E.  F.  Drew  &  Co.  v.  FTC,  235  F.  2d  735, 

739-740  (CA2  1956),  cert,  denied,  352  U.  S.  969  (1957). 
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V.  Hunter,  459  F.  2d  205  (CA4),  cert,  denied,  409  U.  S. 

934  (1972).  Finally,  the  special  problems  of  the  elec- 
tronic broadcast  media  are  likewise  not  in  this  case.  Cf. 

Capitol  Broadcasting  Co.  v.  Mitchell,  333  F.  Supp.  582 

(DC  1971),  aff'd  sub  nom.  Capitol  Broadcasting  Co.  v. 
Acting  Attorney  General,  405  U.  S.  1000  (1972). 
What  is  at  issue  is  whether  a  State  may  completely 

suppress  the  dissemination  of  concededly  truthful  infor- 
mation about  entirely  lawful  activity,  fearful  of  that 

information's  effect  upon  its  disseminators  and  its  recipi- 
ents. Reserving  other  questions,"  we  conclude  that  the 

answer  to  this  one  is  in  the  negative. 
The  judgment  of  the  District  Court  is  affirmed. 

It  is  so  ordered. 

Mr.  Justice  Stevens  took  no  part  in  the  considera- 
tion or  decision  of  this  case. 

Mr.  Chief  Justice  Burger,  concurring. 

The  Court  notes  that  roughly  95%  of  all  prescriptions 
are  filled  with  dosage  units  already  prepared  by  the 
manufacturer  and  sold  to  the  pharmacy  in  that  form. 
These  are  the  drugs  that  have  a  market  large  enough  to 

make  their  preparation  profitable  to  the  manufacturer; 

for  the  same  reason,  they  are  the  drugs  that  it  is  profit- 
able  for   the   pharmacist   to   advertise.      In   dispensing 

*•  We  stress  that  we  have  considered  in  this  case  the  regulation 
of  commercial  advertising  by  pharmacists.  Although  we  express 
no  opinion  as  to  other  professions,  the  distinctions,  historical  and 
functional,  between  professions,  may  require  consideration  of  quite 

different  factors.  Physicians  and  lawyers,  for  example,  do  not  dis- 
pense standardized  products;  they  render  professional  services  of 

ahnost  infinite  variety  and  nature,  with  the  consequent  enhanced 
possibility  for  confusion  and  deception  if  they  were  to  undertake 
certain  kinds  of  advertising. 
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these  prepackaged  items,  the  pharmacist  performs  largely 

a  *  packaging  rather  than   a  compounding  function   of 
former    times.     Our    decision    today,    therefore,    deals 

largely  with  the  State's  power  to  prohibit  pharmacists 
from  advertising  the  retail  price  of  prepackaged  drugs. 
As  the  Court  notes,  ante,  at  773  n.  25,  quite  different 
factors  would  govern  were  we  faced  with  a  law  regulating 
or  even  prohibiting  advertising  by  the  traditional  learned 

professions  of  medicine  or  law.     "The  interest  of  the 
States  in  regulating  lawyers  is  especially  great  since 

lawyers  are  essential  to  the  primary  governmental  func- 
tion of  administering  justice,  and  have  historically  been 

'officers   of   the   courts.' ''    Goldfarb  v.    Virginia  State 
Bar,  421   U.  S.  773,  792   (1975).     See  also  Cohen  v. 

Hurley,  366  U.  S.  117,  123-124  (1961).    We  have  also 

recognized  the  State's  substantial  interest  in  regulating 
physicians.    See,  e.  g.,  United  States  v.  Oregon  Medical 
Society,  343  U.  S.  326,  336  (1952);  Semler  v.  Oregon 
State  Board  of  Dental  Examiners,  294  U.  S.  608,  612 
(1935).    Attorneys  and  physicians  are  engaged  prima;rily 
in  providing  services  in  which  professional  judgment  is 
a  large  component,  a  matter  very  different  from  the 
retail  sale  of  labeled  drugs  already  prepared  by  others. 

Mr.  Justice  Stewart  aptly  observes  that  the  "differ- 
ences between  commercial  price  and  product  advertis- 

ing .  .  .  and  ideological  communication''  allow  the  State 
a  scope  in  regulating  the  former  that  would  be  unaccept- 

able under  the  First  Amendment  with  respect  to  the 
latter.     I  think  it  important  to  note  also  that  the  adver- 

tisement of  professional  services  carries  with  it  quite 
different  risks  from  the  advertisement  of  standard  prod- 

ucts.   The  Court  took  note  of  this  in  Semler,  supra, 
at  612,  in  upholding  a  state  statute  prohibiting  entirely 
certain  types  of  advertisement  by  dentists: 

"The  legislature  was  not  dealing  with  traders  in 
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cjommodities,  but  with  the  vital  interest  of  public 
health,  and  with  a  profession  treating  bodily  ills 
and  demanding  different  standards  of  conduct  from 
those  which  are  traditional  in  the  competition  of 
the  market  place.  The  community  is  concerned 
with  the  maintenance  of  professional  standards 
which  will  insure  not  only  competency  in  individual 
practitioners,  but  protection  against  those  who  would 
prey  upon  a  public  peculiarly  susceptible  to  imposi- 

tion through  alluring  promises  of  physical  relief. 
And  the  community  is  concerned  in  providing  safe- 

guards not  only  against  deception,  but  against  prac- 
tices which  would  tend  to  demoralize  the  profession 

by  forcing  its  members  into  an  unseemly  rivalry 
which  would  enlarge  the  opportunities  of  the  least 

scrupulous." 
I  doubt  that  we  know  enough  about  evaluating  the 

quality  of  medical  and  legal  services  to  know  which 

claims  of  superiority  are  "misleading"  and  which  are 
justifiable.  Nor  am  I  sure  that  even  advertising  the 
price  of  certain  professional  services  is  not  inherently 
misleading,  since  what  the  professional  must  do  will  vary 
greatly  in  individual  cases.  It  is  important  to  note  that 
the  Court  wisely  leaves  these  issues  to  another  day. 

Mr.  Justice  Stewart,  concurring. 

In  Thornhill  v.  Alabama,  310  U.  S.  88,  the  Court  ob- 

served that  "[f]reedom  of  discussion,  if  it  would  fulfill  its 
historic  function  in  this  nation,  must  embrace  all  issues 
about  which  information  is  needed  or  appropriate  to  en- 

able the  members  of  society  to  cope  with  the  exigencies 

of  their  period."  Id.,  at  102.  Shortly  after  the  Thorn- 
hill  decision,  the  Court  identified  a  single  category  of 
communications  that  is  constitutionally  unprotected: 

communications  "which  by  their  very  utterance  inflict 
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injury."  Chaplinsky  v.  New  Hampshire,  315  U.  S.  568, 
572.  Yet  only  a  month  after  Chaplinsky,  and  without 
reference  to  that  decision,  the  Court  stated  in  Valentine 

V.  Chrestensen,  316  U.  S.  52,  54,  that  "the  Constitution 
imposes  no  such  restraint  on  government  as  respects 

purely  commercial  advertising.'*  For  more  than  30  years 
this  "casual,  almost  offhand''  statement  in  Chrestensen 
has  operated  to  exclude  commercial  speech  from  the  pro- 

tection afforded  by  the  First  Amendment  to  other  types 
of  communication.  Cammarano  v.  United  States,  358 

U.  S.  498,  514  (Douglas,  J.,  concurring).^ 
Today  the  Court  ends  the  anomalous  situation  created 

by  Chrestensen  and  holds  that  a  communication  which 
does  no  more  than  propose  a  commercial  transaction  is  not 

"wholly  outside  the  protection  of  the  First  Amendment." 
Ante,  at  761.  But  since  it  is  a  cardinal  principle  of  the 

First  Amendment  that  "government  has  no  power  to  re- 
strict expression  because  of  its  message,  its  ideas,  its  sub- 

ject matter,  or  its  content,"  ̂   the  Court's  decision  calls 
into  immediate  question  the  constitutional  legitimacy  of 
every  state  and  federal  law  regulating  false  or  deceptive 
advertising.  I  write  separately  to  explain  why  I  think 

today's  decision  does  not  preclude  such  governmental 
regulation. 

*  In  recent  years  the  soundness  of  the  sweeping  language  of  the 
Chrestensen  opinion  has  been  repeatedly  questioned.  See  Bigelow  v. 

Virginia,  421  U.  S.  809,  819-821;  Lehman  v.  City  of  Shaker  Heights, 
418  U.  S.  298,  314-315,  and  n.  6  (Brennan,  J.,  dissenting) ;  Pitts- 

burgh Press  Co,  v.  Human  Relations  Comm'n,  413  U.  S.  376,  398 
(Douglas,  J.,  dissenting);  id.,  at  401,  and  n.  6  (Stewart,  J.,  dis- 

senting); Dun  &  Bradstreet,  Inc.  v.  Grove,  404  U.  S.  898,  904- 
906  (Douglas,  J.,  dissenting  from  denial  of  certiorari). 

2  Police  Dept.  of  Chicago  v.  Mosley,  408  U.  S.  92,  95.  See,  e.  g., 
Hudgen^  v.  NLRB,  424  U.  S.  507,  520,  Erznoznik  v.  City  of  Jack- 
sonviUe,  422  U.  S.  205,  209;  Pell  v.  Procunier,  417  U.  S.  817,  828; 

Orayned  v.   City  'of  Rockford,  408  U.  S.   104,   115. 
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The  Court  has  on  several  occasions  addressed  the  prob- 
lem posed  by  false  statements  of  fact  in  libel  cases. 

Those  cases  demonstrate  that  even  with  respect  to  ex- 
pression at  the  core  of  the  First  Amendment,  the  Consti- 

tution does  not  provide  absolute  protection  for  false  fac- 
tual statements  that  cause  private  injury.  In  Gertz  v. 

Robert  Welch,  Inc.,  418  U.  S.  323,  340,  the  Court  con- 

cluded that  "there  is  no  constitutional  value  in  false 

statements  of  fact."  As  the  Court  had  previously  recog- 
nized in  New  York  Times  Co.  v.  Sullivan,  376  U.  S.  254, 

however,  factual  errors  are  inevitable  in  free  debate,  and 
the  imposition  of  liability  for  erroneous  factual  assertions 

can  "dampe[n]  the  vigor  and  limi[t]  the  variety  of 
public  debate"  by  inducing  "self-censorship."  Id.,  at 
279.  In  order  to  provide  ample  "breathing  space"  for 
free  expression,  the  Constitution  places  substantial  lim- 

itations on  the  discretion  of  government  to  permit  re- 
covery for  libelous  communications.  See  Gertz  v.  Robert 

Welch,  Inc.,  s^pra,  at  347-349. 
The  principles  recognized  in  the  libel  decisions  suggest 

that  government  may  take  broader  action  to  protect  the 
public  frora  injury  produced  by  false  or  deceptive  price 
or  product  advertising  than  from  harm  caused  by 
defamation.  In  contrast  to  the  press,  which  must  often 

attempt  to  assemble  the  true  facts  from  sketchy  and  some- 

times conflicting  sources  under  the  pressure  of  publica- 
tion deadlines,  the  commercial  advertiser  generally  knows 

the  product  or  service  he  seeks  to  sell  and  is  in  a  position 

to  verify  the  accuracy  of  his  factual  representations  be- 
fore he  disseminates  them.  The  advertiser's  access  to 

the  truth  about  his  product  and  its  price  substantially 
eliminates  any  danger  that  governmental  regulation  of 
false  or  misleading  price  or  product  advertising  will  chill 
accurate  and  nondeceptive  commercial  expression.    There 
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is,  therefore,  little  need  to  sanction  "some  falsehood  in 
order  to  protect  speech  that  matters.^'    Id.,  at  341. 

The  scope  of  constitutional  protection  of  communica- 
tive expression  is  not  universally  inelastic.  In  the  area 

of  labor  relations,  for  example,  the  Court  has  recognized 

that  "an  employer's  free  speech  right  to  communicate 
his  views  to  his  employees  is  firmly  established  and  can- 

not be  infringed  by  a  union  or  the  National  Labor  Rela- 

tions Board."  NLRB  v.  Gissel  Packing  Co.,  395  U.  S. 
575,  617.  See  NLRB  v.  Virginia  Electric  <Sc  Power  Co., 

314  U.  S.  469.  Yet,  in  that  context,  the  Court  has  con- 

cluded that  the  employer's  freedom  to  communicate  his 
views  to  his  employees  may  be  restricted  by  the  require- 

ment that  any  predictions  "be  carefully  phrased  on  the 
basis  of  objective  fact."  *  395  U.  S.,  at  618.  In  response 
to  the  contention  that  the  "line  between  so-called  per- 

mitted predictions  and  proscribed  threats  is  too  vague  to 

stand  up  under  traditional  First  Amendment  analysis," 
the  Court  relied  on  the  employer's  intimate  knowledge  of 
the  employer-employee  relationship  and  his  ability  to 

"avoid  coercive  speech  simply  by  avoiding  conscious  over- 
statements he  has  reason  to  believe  will  mislead  his  em- 

*  Speech  by  an  employer  or  a  labor  union  organizer  that  con- 
tains material  misrepresentations  of  fact  or  appeals  to  racial  preju- 

dice may  form  the  basis  of  an  unfair  labor  practice  or  warrant  the 
invalidation  of  a  certification  election.  See,  e.  g.,  Sewell  Mfg.  Co., 
138  N.  L.  R.  B.  66;  United  States  Gypsum  Co.,  130  N.  L.  R.  B.  901; 
Gummed  Products  Co.,  112  N.  L.  R.  B.  1092.  Such  restrictions 
would  clearly  violate  First  Amendment  guarantees  if  applied  to 
political  expression  concerning  the  election  of  candidates  to  pub- 

lic office.  See  Vanasco  v.  Schwartz,  401  F.  Supp.  87  (EDNY) 

(three-judge  court),  summarily  aff'd  sub  nam.  Schwartz  v.  Postel, 
423  U.  S.  1041.  Other  restrictions  designed  to  promote  antiseptic 
conditions  in  the  labor  relations  context,  such  as  the  prohibition  of 

certain  campaigning  during  the  24-hour  period  preceding  the  election, 
would  be  constitutionally  intolerable  if  applied  in  the  political  arena. 
Compare  Peerless  Plyv)ood  Co.,  107  N.  L.  R.  B.  427,  with  MiUs  v. 
Alabama,  384  U.  S.  214. 
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ployees."  Id.,  at  620.  Cf.  United  States  v.  95  Barrels 
of  Vinegar,  265  U.  S.  438,  443  ('It  is  not  difficult  to 
choose  statements,  designs  and  devices  which  will  not 

deceive").  Although  speech  in  the  labor  relations  set- 
ting may  be  distinguished  from  commercial  advertising,* 

the  Gissel  Packing  Co.  opinion  is  highly  significant  in 

the  present  context  because  it  underscores  the  constitu- 

tional importance  of  the  speaker's  specific  and  unique 
knowledge  (Tf  the  relevant  facts  and  establishes  that  a 

regulatory  scheme  monitoring  "the  impact  of  utterances" 
is  not  invariably  inconsistent  with  the  First  Amendment.'' 
See  395  U.  S.,  at  620. 

The  Court's  determination  that  commercial  advertis- 

ing of  the  kind  at  issue  here  is  not  "wholly  outside  the 
protection  of"  the  First  Amendment  indicates  by  its  very 
phrasing  that  there  are  important  differences  between 
commercial  price  and  product  advertising,  on  the  one 
hand,  and  ideological  communication  on  the  other.  See 

ante,  at  771-772,  r\.  24.  Ideological  expression,  be  it  oral, 
literary,  pictorial,  or  theatrical,  is  integrally  related  to 

the  exposition  of  thought — thought  that  may  shape  our 
concepts  of, the  whole  universe  of  man.  Although  such 
expression  may  convey  factual  information  relevant  to 
social  and  individual  decisionmaking,  it  is  protected  by 

*  In  the  labor  relations  area,  governmental  regulation  of  expression 
by  employers  has  been  justified  in  part  by  the  competing  First 

Amendment  associational  interests  of  employees  and  by  the  eco- 
nomic dependence  of  employees  on  their  employers.  See  NLRB  v. 

Gissel  Packing  Co.,  395  U.  S.,  at  617-618;  NLRB  v.  Virginia  Elec- 
tric &  Power  Co.,  314  U.  S.  469,  477. 

*The  Court  in  Gissel  Packing  Co.  emphasized  the  NLRB's  ex- 
pertise in  determining  whether  statements  b;^  employers  would 

tend  to  mislead  or  coerce  employees.  395  U.  S.,  at  620.  The 

NLRB's  armamentarium  for  responding  to  material  misrepresenta- 
tions and  deceptive  tactics  includes  the  issuance  of  cease-and- 

desist  orders  and  the  securing  of  restraining  orders.  See  29  U.  S.  C. 
§§  160(c),  (j). 
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the  Constitution,  whether  or  not  it  contains  faxjtual  repre- 
sentations and  even  if  it  includes  inaccurate  assertions  of 

fact.  Indeed,  disregard  of  the  "truth"  may  be  employed 
to  give  force  to  the  underlying  idea  expressed  by  the 

speaker.*  "Under  the  First  Amendment  there  is  no  such 
thing  as  a  false  idea,"  and  the  only  way  that  ideas  can 
be  suppressed  is  through  "the  competition  of  other  ideas," 
Gertz  V.  Robert  Welch,  Inc.,  418  U.  S.,  at  339-340. 
Commercial  price  and  product  advertising  differs 

markedly  from  ideological  expression  because  it  is  con- 

fined to  the  promotion  of  specific  goods  or  services.^ 
The  First  Amendment  protects  the  advertisement  be- 

cause of  the  "information  of  potential  interest  and  value" 
conveyed,  Bigelow  v.  Virginia,  421  U.  S.  809,  822,  rather 
than  because  of  any  direct  contribution  to  the  inter- 

change of  ideas.  See  ante,  at  762-765,  770.*  Since  the 
factual  claims  contained  in  commercial  price  or  product 
advertisements  relate  to  tangible  goods  or  services,  they 
may  be  tested  empirically  and  corrected  to  reflect  the 
truth  without  in  any  manner  jeopardizing  the  free  dis- 

«As  the  Court  observed  in  Cantwell  v.  Connecticut,  310  U.  S. 
296,  310: 

"To  persuade  others  to  his  own  point  of  view,  the  pleader,  as  we 
know,  at  times,  resorts  to  exaggeration,  to  vilification  of  men  who 
have  been,  or  are,  prominent  in  church  or  state,  and  even  to  false 
statement.  But  the  people  of  this  nation  have  ordained  in  the 
hght  of  history,  that,  in  spite  of  the  probability  of  excesses  and 
abuses,  these  liberties  are,  in  the  long  view,  essential  to  enlightened 
opinion  and  right  conduct  on  the  part  of  the  citizens  of  a 

democracy." 
^  See  Developments  in  the  Law — Deceptive  Advertising,  80  Harv. 

L.  Rev.  1005,  1030-1031  (1967). 

®The  information  about  price  and  product  conveyed  by  com- 
mercial advertisements  may,  of  course,  stimulate  thought  and  debate 

about  political  questions.  The  drug  price  information  at  issue  in 
the  present  case  might  well  have  an  impact,  for  instance,  on  a  per- 

son's views  concerning  price  control  issues,  government  subsidy  pro- 
posals, or  special  health  care,  consumer  protection,  or  tax  legislation. 



657 

VA.  PHARMACY  BD.  v.  VA.  CONSUMER  COUNCIL     781 

748  Rehnquist,  J.,  dissenting 

semination  of  thought.  Indeed,  the  elimination  of  false 

and  deceptive  claims  serves  to  promote  the  one  facet  of 

commercial  price  and  product  advertising  that  warrants 

First  Amendment  protection — its  contribution  to  the 
flow  of  accurate  and  reliable  information  relevant  to 

public  and  private  decisionmaking. 

Mr.  Justice  Rehnquist,  dissenting. 

The  logical  consequences  of  the  Court's  decision  in 
this  case,  a  decision  which  elevates  commercial  inter- 

course between  a  seller  hawking  his  wares  and  a  buyer 

seeking  to  strike  a  bargain  to  the  same  plane  as  has  been 
previously  reserved  for  the  free  marketplace  of  ideas, 

are  far  reaching  indeed.  Under  the  Court's  opinion  the 
way  will  be  open  not  only  for  dissemination  of  price  in- 

formation but  for  active  promotion  of  prescription  drugs, 

liquor,  cigarettes,  and  other  products  the  use  of  which  it 
has  previously  been  thought  desirable  to  discourage. 
Now,  however,  such  promotion  is  protected  by  the  First 
Amendment  so  long  as  it  is  not  misleading  or  does  not 
promote  an  illegal  product  or  enterprise.  In  coming  to 

this  conclusion,  the  Court  has  overruled  a  legislative  de- 
termination that  such  advertising  should  not  be  allowed 

and  has  done  so  on  behalf  of  a  consumer  group  which  is 
not  directly  disadvantaged  by  the  statute  in  question. 
This  effort  to  reach  a  result  which  the  Court  obviously 
considers  desirable  is  a  troublesome  one,  for  two  reasons. 

It  extends  standing  to  raise  First  Amendment  claims  be- 
yond the  previous  decisions  of  this  Court.  It  also  ex- 

tends the  protection  of  that  Amendment  to  purely  com- 
mercial endeavors  which  its  most  vigorous  champions  on 

this  Court  had  thought  to  be  beyond  its  pale. 

I 

I  do  not  find  the  question  of  the  appellees'  standing 
to  urge  the  claim  which  the  Court  decides  quite  as  easy 

33-291   O  -  78  -  43 
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as  the  Court  does.  The  Court  finds  standing  on  the  part 

of  the  consumer  appellees  based  upon  a  "right  to  ̂ receive 
information.'  "  Ante,  at  757.  Yet  it  has  been  stipulated 
in  this  case  that  the  challenged  statute  does  not  prohibit 
anyone  from  receiving  this  information  either  in  person 

or  by  phone.  Ante,  at  752,  and  n.  6.  The  statute  for- 

bids "only  publish  [ing],  advertis[ing]  or  promot[ing]'V 
prescription  drugs. 

While  it  may  be  generally  true  that  publication  of 
information  by  its  source  is  essential  to  effective  com- 

munication, it  is  surely  less  true,  where,  as  here,  the 
potential  recipients  of  the  information  have,  in  the 

Court's  own  words,  a  "keen,  if  not  keener  by  far,"  interest 
in  it  than  "in  the  day's  most  urgent  political  debate." 
Ante,  at  763.  Appellees  who  have  felt  so  strongly  about 
their  right  to  receive  information  as  to  litigate  the  issue 
in  this  lawsuit  must  also  have  enough  residual  interest 
in  the  matter  to  call  their  pharmacy  and  inquire. 
The  statute,  in  addition,  only  forbids  pharmacists 

to  publish  this  price  information.  There  is  no  pro- 
hibition against  a  consumer  group,  such  as  appellees, 

collecting  and  publishing  comparative  price  information 
as  to  various  pharmacies  in  an  area.  Indeed  they  have 
done  as  much  in  their  briefs  in  this  case.  Yet,  though 
appellees  could  both  receive  and  publish  the  information 
in  question  the  Court  finds  that  they  have  standing  to 
protest  that  pharmacists  are  not  allowed  to  advertise. 
Thus,  contrary  to  the  assertion  of  the  Court,  appellees 

are  not  asserting  their  "right  to  receive  information"  at 
all  but  rather  the  right  of  some  third  party  to  publish. 
In  the  cases  relied  upon  by  the  Court,  ante,  at  756-757, 
the  plaintiffs  asserted  their  right  to  receive  information 
which  would  not  be  otherwise  reasonably  available  to 

them.*    They  did  not  seek  to  assert  the  right  of  a  third 

•The  Court  contends,  ante,  at  757-758,  n.  15,  that  this  case  is  indis- 
tinguishable from  Procunier,  Kleindienst,  and  Lamont,  in  that  in  all 
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party,  not  before  the  Court,  to  disseminate  information. 
Here,  the  only  group  truly  restricted  by  this  statute,  the 

pharmacists,  have  not  even  troubled  to  join  in  this  litiga- 
tion and  may  well  feel  that  the  expense  and  competition 

of  advertising  is  not  in  their  interest. 

II 
Thus  the  issue  on  the  merits  is  not,  as  the  Court 

phrases  it,  whether  "[o]ur  pharmacist"  may  communicate 
the  fact  that  he  "will  sell  you  the  X  prescription  drug  at 
the  Y  price."  No  pharmacist  is  asserting  any  such  claim 
to  so  communicate.  The  issue  is  rather  whether  appellee 
consumers  may  override  the  legislative  determination 
that  pharmacists  should  not  advertise  even  though  the 
pharmacists  themselves  do  not  object.  In  deciding  that 
they  may  do  so,  the  Court  necessarily  adopts  a  rule  which 
cannot  be  limited  merely  to  dissemination  of  price  alone, 
and  which  cannot  possibly  be  confined  to  pharmacists 

but  must  likewise  extend  to  lawyers,  doctors,  and  all 
other  professions. 

The  Court  speaks  of  the  consumer's  interest  in  the  free 
jflow  of  commercial  information,  particularly  in  the  case 
of  the  p^r,  the  sick,  and  the  aged.  It  goes  on  to  observe 

that  "society  also  may  have  a  strong  interest  in  the  free 
flow  of  commercial  information."  Ante,  at  764.  One 
need  not  disagree  with  either  of  these  statements  in  order 
to  feel  that  they  should  presumptively  be  the  concern 
of  the  Virginia  Legislature,  which  sits  to  balance  these 
and  other  claims  in  the  process  of  making  laws  such  as 
the  one  here  under  attack.     The  Court  speaks  of  the 

of  those  cases  it  was  possible  for  the  parties  to  obtain  the  informa- 
tion on  their  own.  In  Procunier  this  would  have  entailed  traveling 

to  a  state  prison;  in  Kleindienst  and  Lamont,  traveling  abroad. 
Obviously  such  measures  would  limit  access  to  information  in  a  way 

that  the  requirement  of  a  phone  call  or  a  trip  to  the  comer  drug- 
store would  not. 
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importance  in  a  "predominantly  free  enterprise  economy" 
of  intelligent  and  well-informed  decisions  as  to  allocation 
of  resources.  Ante,  at  765.  While  there  is  again  much 

to  be  said  for  the  Court's  observation  as  a  matter  of  de- 
sirable public  policy,  there  is  certainly  nothing  in  the 

United  States  Constitution  which  requires  the  Virginia 

Legislature  to  hew  to  the  teachings  of  Adam  Smith  in  its 
legislative  decisions  regulating  the  pharmacy  profession. 
E.  g.,  Nebbia  v.  New  York,  291  U.  S.  502  (1934);  Olsen 
V.  Nebraska,  313  U.  S.  236  (1941). 

As  Mr.  Justice  Black,  writing  for  the  Court,  observed 
in  Ferguson  v.  Skrupa,  372  U.  S.  726,  730  (1963): 

"The  doctrine  .  .  .  that  due  process  authorizes 
courts  to  hold  laws  unconstitutional  when  they  be- 

lieve the  legislature  has  acted  unwisely — ^has  long 
since  been  discarded.  We  have  returned  to  the  orig- 

inal constitutional  proposition  that  courts  do  not 
substitute  their  social  and  economic  beliefs  for  the 

judgment  of  legislative  bodies  who  are  elected  to 

pass  laws." 
Similarly  in  Williamson  v.  Lee  Optical  Co.,  348  U.  S. 

483  (1955),  the  Court,  in  dealing  with  a  state  prohibi- 
tion against  the  advertisement  of  eyeglass  frames,  held: 

"We  see  no  constitutional  reason  why  a  State  may  not 
treat  all  who  deal  with  the  human  eye  as  members  of  a 
profession  who  should  use  no  merchandising  methods  for 

obtaining  customers."    Id.,  at  490. 
The  Court  addresses  itself  to  the  valid  justifications 

which  may  be  found  for  the  Virginia  statute,  and  appar- 
ently discounts  them  because  it  feels  they  embody  a 

"highly  paternalistic  approach."  Ante,  at  770.  It  con- 
cludes that  the  First  Amendment  requires  that  channels 

of  advertising  communication  with  respect  to  prescrip- 
tion drugs  must  be  opened,  and  that  Virginia  may  not 
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keep  "the  public  in  ignorance  of  the  entirely  lawful  terms 

that  competing  pharmacists  are  offering."     Ihid. 
The  Court  concedes  that  legislatures  may  prohibit 

false  and  misleading  advertisements,  and  may  likewise 
prohibit  advertisements  seeking  to  induce  transactions 
which  are  themselves  illegal.  In  a  final  footnote  the 
opinion  tosses  a  bone  to  the  traditionalists  in  the  legal 
and  medical  professions  by  suggesting  that  because  they 
sell  services  rather  than  drugs  the  holding  of  this  case  is 

not  automatically  applicable  to  advertising  in  those  pro- 
fessions. But  if  the  sole  limitation  on  permissible  state 

proscription  of  advertising  is  that  it  may  not  be  false  or 

misleading,  surely  the  difference  between  pharmacists' 
advertising  and  lawyers'  and  doctors'  advertising  can  be 
only  one  of  degree  and  not  of  kind.  .  I  cannot  distinguish 

between  the  public's  right  to  know  the  price  of  drugs 
and  its  right  to  know  the  price  of  title  searches  or  phys- 

ical examinations  or  other  professional  services  for 
which  standardized  fees  are  charged.  Nor  is  it  apparent 
how  the  pharmacists  in  this  case  are  less  engaged  in  a 
regulatable  profession  than  were  the  opticians  in  WiU 
liamson,  supra. 

Nor  will  the  impact  of  the  Court's  decision  on  existing 
commercial  and  industrial  practice  be  limited  to  allowing 
advertising  by  the  professions.  The  Court  comments 

that  in  labor  disputes  "it  has  long  been  settled  that  both 
the  employee  and  the  employer  are  protected  by  the 
First  Amendment  when  they  express  themselves  on  the 

merits  of  the  dispute  in  order  to  influence  its  outcome." 
Ante,  at  762.  But  the  first  case  cited  by  the  Court  in 
support  of  this  proposition,  NLRB  v.  Gissel  Packing  Co., 

395  U.  S.  575,  617-618  (1969),  falls  a  good  deal  short  of 
supporting  this  general  statement.  The  Court  there  said 

that  "an  employer  is  free  to  communicate  to  his  employ- 
ees any  of  his  general  views  about  unionism  or  any  of 

his  specific  views  about  a  particular  union,  so  long  as  the 
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communications  do  not  contain  a  'threat  of  reprisal  or 
force  or  promise  of  benefit.' "  Id,,  at  618.  This  care- 

fully guarded  language  is  scarcely  a  ringing  endorse- 
ment of  even  the  second-class  First  Amendment  rights 

which  the  Court  has  today  created  in  commercial  speech. 

It  is  hard  to  see  why  an  employer's  right  to  publicize 
a  promise  of  benefit  may  be  prohibited  by  federal  law, 
so  long  as  the  promise  is  neither  false  nor  deceptive,  if 

pharmacists'  price  advertising  may  not  be  prohibited  by 
the  Virginia  Legislature.  Yet  such  a  result  would  be 
wholly  inconsistent  with  established  labor  law. 

Both  the  Courts  of  Appeals  and  the  National  Labor 
Relations  Board  have  not  hesitated  to  set  aside  repre- 

sentation elections  in  which  the  employer  made  state- 
ments which  were  undoubtedly  truthful  but  which  were 

found  to  be  implicitly  coercive.  For  instance,  in  NLRB 
V.  Realist,  Inc.,  328  F.  2d  840  (CA7  1964),  an  election 
was  set  aside  when  the  employer,  in  a  concededly  non- 
threatening  manner,  raised  the  specter  of  plant  closings 
which  would  result  from  unionism.  In  Oak  Mfg.  Co., 

141  N.  L.  R.  B.  1323,' 1328-1330  (1963),  the  Board  set 
aside  an  election  where  the  employer  stated  "categori- 

cally" that  the  union  "cannot  and  will  not  obtain  any 
wage  increase  for  you,"  and  with  respect  to  seniority 
said  that  it  could  "assure"  the  employees  that  the  union's 
program  "will  be  worse"  than  the  present  system.  In 
Freeman  Mfg.  Co.,  148  N.  L.  R.  B.  577  (1964),  the 
employer  sent  letters  to  employees  in  which  he  urged 
that  unionization  might  cause  customers  to  cease  buying 
the  company's  product  because  of  delays  and  higher 
prices.  The  Board  found  this  to  be  ground  for  invali- 

dating the  election.  Presumably  all  of  these  holdings 
will  require  re-evaluation  in  the  light  of  today's  decision 
with  a  view  toward  allowing  the  employer's  speech  be- 

cause it  is  now  protected  by  the  First  Amendment,  as 
expanded  by  this  decision. 
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There  are  undoubted  difficulties  with  an  effort  to  draw 

a  bright  line  between  "commercial  speech"  on  the  one 
hand  and  "protected  speech"  on  the  other,  and  the  Court 
does  better  to  face  up  to  these  difficulties  than  to  attempt 
to  hide  them  under  labels.  In  this  case,  however,  the 
Court  has  unfortunately  substituted  for  the  wavering 
line  previously  thought  to  exist  between  commercial 
speech  and  protected  speech  a  no  more  satisfactory  line 

of  its  own — that  between  "truthful"  commercial  speech, 

on  the  one  hand,  and  that  which  is  "false  and  mislead- 
ing" on  the  other.  The  difficulty  with  this  line  is  not 

that  it  wavers,  but  on  the  contrary  that  it  is  simply  too 
Procrustean  to  take  into  account  the  congeries  of  factors 
which  I  believe  could,  quite  consistently  with  the  First 
and  Fourteenth  Amendments,  properly  influence  a  legis- 

lative decision  with  respect  to  commercial  advertising. 
The  Court  insists  that  the  rule  it  lays  down  is  consist- 

ent even  with  the  view  that  the  First  Amendment  is  "pri- 
marily an  instrument  to  enlighten  public  decisionmaking 

in  a  democracy."  Ante,  at  765.  I  had  understood  this 
view  to  relate  to  public  decisionmaking  as  to  political, 
social,  and  other  public  issues,  rather  than  the  decision 
of  a  particular  individual  as  to  whether  to  purchase  one 
or  another  kind  of  shampoo.  It  is  undoubtedly  arguable 
that  many  people  in  the  country  regard  the  choice  of 
shampoo  as  just  as  important  as  who  may  be  elected  to 
local,  state,  or  national  political  office,  but  that  does 
not  automatically  bring  information  about  competing 
shampoos  within  the  protection  of  the  First  Amendment. 
It  is  one  thing  to  say  that  the  line  between  strictly  ideo- 

logical and  political  commentaries  and  other  kinds  of 
commentary  is  difficult  to  draw,  and  that  the  mere  fact 
that  the  former  may  have  in  it  an  element  of  commer- 

cialism does  not  strip  it  of  First  Amendment  protection. 
See  New  York  Times  Co.  v.  Sullivan,  376  U.  S.  254 
(1964).     But  it  is  another  thing  to  say  that  because  that 
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line  is  difficult  to  draw,  we  will  stand  at  the  other  end  of 

the  spectrum  and  reject  out  of  hand  the  observation  of 

so  dedicated  a  champion  of  the  First  Amendment  as  Mr. 

Justice  Black  that  the  protections  of  that  Amendment  do 

not  apply  to  a  "  'merchant*  who  goes  from  door  to  door 

•selling  pots/  "  Breard  v.  City  of  Alexandria,  341  U.  S. 
622,  650  (1951)  (dissenting). 

In  the  case  of  "our"  hypothetical  pharmacist,  he  may 

now  presumably  advertise  not  only  the  prices  of  pre- 

scription drugs,  but  may  attempt  to  energetically  pro- 
mote their  sale  so  long  as  he  does  so  truthfully.  Quite 

consistently  with  Virginia  law  requiring  prescription 

drugs  to  be  available  only  through  a  physician,  "our" 
pharmacist  might  run  any  of  the  following  representa- 

tive advertisements  in  a  local  newspaper : 

"Pain  getting  you  down?  Insist  that  your  physician 
prescribe  Demerol.  You  pay  a  little  more  than  for 

aspirin,  but  you  get  a  lot  more  relief." 
"Can't  shake  the  flu?  Get  a  prescription  for  Tetra- 

cycline from  your  doctor  today." 
"Don't  spend  another  sleepless  night.  Ask  your 
doctor  to  prescribe  Seconal  without  delay." 

Unless  the  State  can  show  that  these  advertisements 

are  either  actually  untruthful  or  misleading,  it  presum- 
ably is  not  free  to  restrict  in  any  way  commercial  efforts 

on  the  part  of  those  who  profit  from  the  sale  of  prescrip- 
tion drugs  to  put  them  in  the  widest  possible  circulation. 

But  such  a  line  simply  makes  no  allowance  whatever  for 

what  appears  to  have  been  a  considered  legislative  judg- 
ment in  most  States  that  while  prescription  drugs  are  a 

necessary  and  vital  part  of  medical  care  and  treatment, 
there  are  sufficient  dangers  attending  their  widespread 
use  that  they  simply  may  not  be  promoted  in  the  same 
manner  as  hair  creams,  deodorants,  and  toothpaste.  The 
very  real  dangers  that  general  advertising  for  such  drugs 
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might  create  in  terms  of  encouraging,  even  though  not 
sanctioning,  illicit  use  of  them  by  individuals  for  whom 
they  have  not  been  prescribed,  or  by  generating  patient 
pressure  upon  physicians  to  prescribe  them,  are  simply 

not  dealt  with  in  the  Court's  opinion.  If  prescription 
drugs  may  be  advertised,  they  may  be  advertised  on  tele- 

vision during  family  viewing  time.  Nothing  we  know 
about  the  acquisitive  instincts  of  those  who  inhabit  every 
business  and  profession  to  a  greater  or  lesser  extent  gives 

any  reason  to  think  that  such  persons  will  not  do  every- 
thing they  can  to  generate  demand  for  these  products  in 

much  the  same  manner  and  to  much  the  same  degree  as 
demand  for  other  commodities  has  been  generated. 

Both  Congress  and  state  legislatures  have  by  law 

sharply  limited  the  permissible  dissemination  of  informa- 
tion about  some  commodities  because  of  the  potential 

harm  resulting  from  those  commodities,  even  though 
they  were  not  thought  to  be  sufficiently  demonstrably 
harmful  to  warrant  outright  prohibition  of  their  sale. 
Current  prohibitions  on  television  advertising  of  liquor 

and  cigarettes  are  prominent  in  this  category,  but  ap- 

parently under  the  Court's  holding  so  long  as  the  adver- 
tisements are  not  deceptive  they  may  no  longer  be 

prohibited. 
This  case  presents  a  fairly  typical  First  Amendment 

problem — that  of  balancing  interests  in  individual  free 
speech  against  public  welfare  determinations  embodied  in 
a  legislative  enactment.  As  the  Court  noted  in  American 
Communications  Assn.  v.  Douds,  339  U.  S.  382,  399 
(1950): 

''[LJegitimate  attempts  to  protect  the  public,  not 
from  the  remote  possible  effects  of  noxious  ideolo- 

gies, but  from  the  present  excesses  of  direct,  active 
conduct,  are  not  presumptively  bad  because  they 
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interfere  with  and,  in  some  of  its  manifestations,  re- 

strain the  exercise  of  First  Amendment  rights." 
Here  the  rights  of  the  appellees  seem  to  me  to  be 

marginal  at  best.  There  is  no  ideological  content  to  the 
information  which  they  seek  and  it  is  freely  available  to 

them — they  may  even  publish  it  if  they  so  desire.  The 
only  persons  directly  affected  by  this  statute  are  not  par- 

ties to  this  lawsuit.  On  the  other  hand,  the  societal 
interest  against  the  promotion  of  drug  use  for  every  ill, 
real  or  imaginary,  seems  to  me  extremely  strong.  I  do 
not  believe  that  the  First  Amendment  mandates  the 

Court's  ''open  door  policy*'  toward  such  commercial 
advertising. 
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Syllabus 

LINMARK  ASSOCIATES,  INC.,  et  al.  v.  TOWNSHIP  OF 
WILLINGBORO  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE 

THIRD   CIRCUIT 

No.  7&-357.    Argued  March  2,  1977— Decided  May  2,  1977 

A  township  ordinance  prohibiting  the  posting  of  real  estate  'Tor  Sale" 

and  "Sold"  signs  for  the  purpose  of  stenaraing  what  the  township  per- 
ceived as  the  flight  of  white  homeowners  from  a  racially  integrated 

community  held  to  violate  the  First  Amendment.  Virginia  Pharmacy 

Bd.  V.  Virginia  Citizens  Consumer  Council,  425  U.  S.  748.    Pp.  91-98. 
(a)  The  ordinance  cannot  be  sustained  on  the  ground  that  it  restricts 

only  one  method  of  communication  while  leaving  ample  alternative  com- 
munication channels  open.  The  alternatives  (primarily  newspaper  ad- 

vertising and  listing  with  real  estate  agents,  which  involve  more  cost  and 
less  autonomy  than  signs,  are  less  likely  to  reach  persons  not  deliberately 

seeking  sales  information,  and  may  be  less  effective)  are  far  from  satis- 
factory. And  the  ordinance  is  not  genuinely  concerned  with  the  place 

(front  lawns)  or  the  manner  (signs)  of  the  speech,  but  rather  proscribes 
particular  types  of  signs  based  on  their  content  because  the  township 

fears  their  "primary"  effect — that  they  will  cause  those  receiving  the 
information  to  act  upon  it.    Pp.  93-94. 

(b)  Moreover,  despite  the  importance  of  achieving  the  asserted  goal 
of  promoting  stable,  integrated  housing,  the  ordinance  cannot  be  upheld 
on  the  ground  that  it  promotes  an  important  governmental  objective, 
since  it  does  not  appear  that  the  ordinance  was  needed  to  achieve  that 
objective  and,  in  any  event,  the  First  Amendment  disables  the  township 
from  achieving  that  objective  by  restricting  the  free  flow  of  truthful 

conmiercial  information.    Pp.  94-97. 
535  F.  2d  786,  reversed. 

Marshall,  J.,  delivered  the  opinion  of  the  Court,  in  which  all  Members 
joined  except  Rehnquist,  J.,  who  took  no  part  in  the  consideration  or 
decision  of  the  case. 

John  P.  Hauch,  Jr.,  argued  the  cause  for  petitioners.  With 
him  on  the  brief  was  Thomas  L.  Earp. 



668 

86  OCTOBER  TERM,  1976 

Opinion  of  the  Court  431  U.S. 

Myron  H.  Gottlieb  argued  the  cause  and  filed  a  brief  for 

respondents.* 

Mr.  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  case  presents  the  question  whether  the  First  Amend- 

ment permits  a  municipality  to  prohibit  the  posting  of  "For 
Sale"  or  "Sold"  signs  when  the  municipality  acts  to  stem 
what  it  perceives  as  the  flight  of  white  homeowners  from  a 
racially  integrated  community. 

Petitioner  Linmark  Associates,  a  New  Jersey  corporation, 
owned  a  piece  of  realty  in  the  township  of  Willingboro,  N.  J. 
Petitioner  decided  to  sell  its  property,  and  on  March  26,  1974, 
listed  it  with  petitioner  Mellman,  a  real  estate  agent.  To  at- 

tract interest  in  the  property,  petitioners  desired  to  place  a 

"For  Sale"  sign  on  the  lawn.  Willingboro,  however,  narrowly 
limits  the  types  of  signs  that  can  be  erected  on  land  in  the 

township.  Although  prior  to  March  1974  "For  Sale"  and 
"Sold"  signs  were  permitted  subject  to  certain  restrictions  not 
at  issue  here,  on  March  18,  1974,  the  Township  Council 

enacted  Ordinance  5-1974,  repealing  the  statutory  authoriza- 
tion for  such  signs  on  all  but  model  homes.  Petitioners 

brought  this  action  against  both  the  township  and  the  build- 

ing inspector  charged  with  enforcing  the  ban  on  "For  Sale" 
signs,  seeking  declaratory  and  injunctive  relief.^    The  District 

Voel  M.  Gora  filed  a  brief  for  the  American  Civil  Liberties  Union  et  al. 

as  amid  curiae  urging  reversal. 
Briefs  of  amici  curiae  urging  affirmance  were  filed  by  Jack  Greenberg, 

Charles  Stephen  Ralston,  and  Melvyn  R.  Leventhal  for  the  N.  A.  A.  C.  P. 
Legal  Defense  &  Educational  Fund,  Inc.;  by  Paul  R.  Donaldson  and 
Donald  K.  Barclay  for  the  cities  of  Shaker  Heights  and  Cleveland  Heights, 
Ohio;  by  Burton  R.  Shijman  for  the  city  of  Oak  Park,  Michigan;  and  by 
Housing  Advocates,  Inc. 

^  Respondents  report  that  according  to  a  deed  on  file  in  Burlington 
County,  N.  J.,  petitioner  Linmark  Associates'  property  was  sold  on 
April  21,  1976,  while  this  case  was  pending  in  the  Court  of  Appeals.  Brief 
for  Respondents  8  n.  2.    This  does  not  moot  this  case,  however,  since  at 
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Court  granted  a  declaration  of  unconstitutionality,  but  a 

divided  Court  of  Appeals  reversed,  535  F.  2d  786  (CAS  1976). 
We  granted  certiorari,  429  U.  S.  938  (1976),  and  reverse  the 

judgment  of  the  Court  of  Appeals. 

I 

The  township  of  Willingboro  is  a  residential  community 
located  in  southern  New  Jersey  near  Fort  Dix,  McGuire  Air 
Force  Base,  and  offices  of  several  national  corporations.  The 

township  was  developed  as  a  middle-income  community  by 

Levitt  k  Sons,  beginning  in  the  late  1950's.  It  is  served  by 
over  80  real  estate  agents. 

During  the  1960's  Willingboro  underwent  rapid  growth. 
The  white  population  increased  by  almost  350%,  and  the  non- 
white  population  rose  from  60  to  over  5,000,  or  from  .005%  of 

the  population  to  11.7%.  As  of  the  1970  census,  almost 

44,000  people  resided  in  Willingboro.  In  the  1970's,  however, 
the  population  growth  slowed;  from  1970  to  1973,  the  latest 

year  for  which  figures  'were  available  at  the  time  of  trial, 
Willingboro's  population  rose  by  only  3%.  More  signifi- 

cantly, the  white  population  actually  declined  by  almost  2,000 

in  this  interval,  a  drop  of  over  5%,  while  the  nonwhite  popu- 
lation grew  by  more  than  3,000,  an  increase  of  approximately 

60%.  By  1973,  nonwhites  constituted  18.2%  of  the  town- 

ship's population. 
At  the  trial  in  this  case  respondents  presented  testimony 

from  two  real  estate  agents,  two  members  of  the  Township 

Council,  and  three  members  of  the  Human  Relations  Commis- 
sion, all  of  whom  agreed  that  a  major  cause  in  the  decline  in 

least  as  to  petitioner  Mellman,  the  real  estate  agent,  there  plainly  is  an 

"immediate  prospect,"  Stejjel  v.  Thompson,  415  U.  S.  452,  459-460  (1974), 

that  he  will  desire  to  place  "For  Sale"  signs  on  other  property  in  Willing- 
bo'"o,  and  thus  there  remains  a  controversy  "of  sufficient  immediacy  and 

reality  to  warrant  the  issuance  of  a  declaratory  judgment."  Maryland 
Cos.  Co.  V.  Pacific  Coal  &  Oil  Co.,  312  U.  S.  270,  273  (1941). 
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the  white  population  was  "panic  selling" — that  is,  selling  by 
whites  who  feared  that  the  township  was  becoming  all  black, 
and  that  property  values  would  decline.  One  real  estate  agent 
estimated  that  the  reason  80%  of  the  sellers  gave  for  their 

decision  to  sell  was  that  "the  whole  town  was  for  sale,  and 
they  didn't  want  to  be  caught  in  any  bind."  App.  in  No. 
75-1448  (CAS),  pp.  219a-220a.  Respondents'  witnesses  also 
testified  that  in  their  view  "For  Sale"  and  "Sold"  signs  were  a 
major  catalyst  of  these  fears. 

William  Kearns,  the  Mayor  of  Willingboro  during  the  year 
preceding  enactment  of  the  ordinance  and  a  member  of  the 
Council  when  the  ordinance  was  enacted,  testified  concerning 

the  events  leading  up  to  its  passage.  Id.,  at  183a-186a.  Ac- 
cording to  Kearns,  beginning  at  least  in  1973  the  community 

became  concerned  about  the  changing  population.  At  a  town 

meeting  in  February  1973,  called  to  discuss  "Willingboro,  to 
sell  or  not  to  sell,"  a  member  of  the  community  suggested  that 
real  estate  signs  be  banned.  The  suggestion  received  the 
overwhelming  support  of  those  attending  the  meeting.  Kearns 
brought  the  proposal  to  the  Township  Council,  which  re- 

quested the  Township  Solicitor  to  study  it.  The  Council  also 
contacted  National  Neighbors,  a  nationwide  organization  pro- 

moting integrated  housing,  and  obtained  the  names  of  other 

communities  that  had  prohibited  "For  Sale"  signs.  After 
obtaining  a  favorable  report  from  Shaker  Heights,  Ohio,  on  its 
ordinance,  and  after  receiving  an  endorsement  of  the  proposed 
ban  from  the  Willingboro  Human  Relations  Commission,  the 
Council  began  drafting  legislation. 

Rather  than  following  its  usual  procedure  of  conducting  a 
public  hearing  only  after  the  proposed  law  had  received  pre- 

liminary Council  approval,  the  Council  scheduled  two  public 

meetings  on  Ordinance  5-1974.  The  first  took  place  in  Feb- 
ruary 1974,  before  the  initial  Council  vote,  and  the  second  in 

March  1974,  after  the  vote.  At  the  conclusion  of  the  second 
hearing,  the  ordinance  was  approved  unanimously. 
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The  transcripts  of  the  Council  hearings  were  introduced 
into  evidence  at  trial.  They  reveal  that  at  the  hearings  the 
Council  received  important  information  bearing  on  the  need 
for  and  likely  impact  of  the  ordinance.  With  respect  to  the 
justification  for  the  ordinance,  the  Council  was  told  (a)  that 
a  study  of  Willingboro  home  sales  in  1973  revealed  that  the 

turnover  rate  was  roughly  11%,  App.  in  No.  75-1448  (CA3), 

p.  89a;  '  (b)  that  in  February  1974— a  typical  month— 230 
"For  Sale"  signs  were  posted  among  the  11,000  houses  in  the 
community,  id.,  at  94a,  37a;  *  and  (c)  that  the  Willingboro 
Tax  Assessor  had  reported  that  "by  and  large  the  increased 
value  of  Willingboro  properties  was  way  ahead  of  .  .  .  com- 

parable communities."  Id.,  at  106a.  With  respect  to  the 
projected  effect  of  the  ordinance,  several  real  estate  agents 

reported  that  30%-35%  of  their  purchaser-clients  came  to 

them  because  they  had  seen  one  of  the  agent's  'Tor  Sale"  or 
"Sold"  signs,  id.,  at  33a,  47a,  49a,  57a,*  and  one  agent  esti- 

mated, based  on  his  experience  in  a  neighboring  community 
that  had  already  banned  signs,  that  selling  realty  without  signs 
takes  twice  as  long  as  selling  with  signs,  id.,  at  42a. 

The  transcripts  of  the  Council  hearings  also  reveal  that  the 
hearings  provided  useful  barometers  of  public  sentiment 
toward  the  proposed  ordinance.     The  Council  was  told,  for 

*  At  the  beginning  of  the  first  hearing,  the  then  mayor  estimated  that 
1,100  houses  are  sold  each  year,  a  10%  turnover  rate.  App.  in  No.  75- 
1488  (CAS),  p.  37a. 

3  Another  real  estate  agent  reported  that  on  January  7,  1974,  in  the 
Twin  Hills  section  of  Willingboro,  32  signs  were  posted  among  the  920 
houses.  He  further  stated  that  during  the  preceding  year,  the  highest 

number  of  signs  in  Twin  Hills  at  any  one  time  was  62.    Id.,  at  77a-78a. 

At  trial,  one  of  respondents'  real-estate-agent  witnesses  testified  that  he 
had  surveyed  the  number  of  signs  in  August  1973  and  found  more  than 
230;  he  did  not  recall,  however,  how  many  signs  were  standing  at  that 
time.    Id.,  at  225a. 

*  At  trial,  petitioner  Mellman  corroborated  this  figure  based  on  his  own 
business.    Id.,  at  135a. 
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example,  that  surveys  in  two  areas  of  the  township  found 

overwhelming  support  for  the  law,  id.,  at  29a,  84a.*  In  addi- 
tion, at  least  at  the  second  meeting,  the  citizens,  who  were  not 

real  estate  agents  and  who  spoke,  favored  the  proposed 
ordinance  by  a  sizable  margin.  Interestingly,  however,  at 
both  meetings  those  defending  the  ordinance  focused  primarily 
on  aesthetic  considerations  and  on  the  effect  of  signs — and 
transiency  generally — on  property  values.  Few  speakers 
directly  referred  to  the  changing  racial  composition  of  Willing- 
boro  in  supporting  the  proposed  law. 

Although  the  ordinance  had  been  in  effect  for  nine  months 
prior  to  trial,  no  statistical  data  were  presented  concerning  its 

impact.  Respondents'  witnesses  all  agreed,  however,  that 
the  number  of  persons  selling  or  considering  selling  their 
houses  because  of  racial  fears  had  declined  sharply.  But 
several  of  these  witnesses  also  testified  that  the  number  of 

sales  in  WiUingboro  had  not  declined  since  the  ordinance  was 

enacted.  Moreover,  respondents'  real-estate-agent  witnesses 
both  stated  that  their  business  had  increased  by  25%  since  the 
ordinance  was  enacted,  id.,  at  164a,  226a,  and  one  of  these 
agents  reported  that  the  racial  composition  of  his  clientele 
remained  unchanged,  id.,  at  160a. 

The  District  Court  did  not  make  specific  findings  of  fact. 
In  the  course  of  its  opinion,  however,  the  court  stated  that 

WiUingboro  ''is  to  a  large  extent  a  transient  community,  partly 
due  to  its  proximity  to  the  military  facility  at  Fort  Dix  and 

in  part  due  to  the  numerous  transfers  of  real  estate."  The 
court  also  stated  that  there  was  "no  evidence"  that  whites 

were  leaving  WiUingboro  en  masse  as  "For  Sale"  signs 
appeared,  but  "merely  an  indication  that  its  residents  are 
concerned  that  there  may  be  a  large  influx  of  minority  groups 
moving  in  to  the  town  with  the  resultant  effect  being  a  reduc- 

*  One  of  the  two  "surveys"  took  the  form  of  an  effort  by  citizens  in  the 
Rittenhouse  Park  section  of  WiUingboro  to  ban  "For  Sale"  signs.  That 
effort  attracted  the  support  of  70%  of  the  homeowners  in  the  section. 
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tion  in  property  values."  The  Court  of  Appeals  essentially 
accepted  these  "findings/'  although  it  found  that  Willingboro 
was  experiencing  "incipient"  panic  selling,  535  F.  2d,  at  799, 
and  that  a  "fear  psychology  [had]  developed,"  id.,  at  790. 

II 

A 

The  starting  point  for  analysis  of  petitioners'  First  Amend- 
ment claim  must  be  the  two  recent  decisions  in  which 

this  Court  has  eroded  the  "commercial  speech"  exception  to 
the  First  Amendment.  In  Bigelow  v.  Virginia,  421  U.  S.  809 
(1975),  decided  less  than  two  years  ago,  this  Court  for  the  first 

time  expressed  its  dissatisfaction  with  tlie  then-prevalent  ap- 
proach of  resolving  a  class  of  First  Amendment  claims  simply 

by  categorizing  the  speech  as  "cormnercial."  Id.,  at  826. 

"Regardless  of  the  particular  label,"  we  stated,  "a  court  may 
not  escape  the  task  of  assessing  the  First  Amendment  interest 

at  stake  and  weighing  it  against  the  publicNinterest  allegedly 

served  by  the  regulation."  Ibid.  After  conducting  sucli  an 
analysis  in  Bigelow  we  concluded  that  Virginia  could  not  con- 

stitutionally punish  the  ji^ublisher  of  a  newspaper  for  printing 

an  abortion  referral  agency's  paid  advertisement  which  not 

only  promoted  the  agency's  services  but  also  contained  in- 
formation about  the  availability  of  abortions. 

One  year  later,  in  Virginia  Pharmacy  Ed.  v.  Virginia  Citi- 
zens Consumer  Council,  425  U.  S.  748  (1976),  we  went  further. 

Conceding  that  "[s]ome  fragment  of  hope  for  the  continuing 
validity  of  a  'commercial  speech'  exception  arguably  might 
have  persisted  because  of  the  subject  matter  of  the  advertise- 

ment in  Bigelow,"  id.,  at  760,  we  held  quite  simply,  that 
commercial  speech  is  not  "wholly  outside  the  protection  of  the 
First  Amendment,"  id.,  at  761.  Although  recognizing  that 
"[slome  forms  of  commercial  speech  regulations" — such  as 
regulation   of   false  or  misleading  speech — "are   surely   per- 

33-291   O  -  78  -  44 
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missible,"  id.,  at  770,  we  had  little  difficulty  in  finding  that 
Virginia's  ban  on  the  advertising  of  prescription  drug  prices  by 

pharmacists  was  unconstitutional.® 
Respondents  contend,  as  they  must,  that  the  "For  Sale" 

signs  banned  in  Willingboro  are  constitutionally  distinguish- 
able from  the  abortion  and  drug  advertisements  we  have 

previously  considered.  It  is  to  the  distinctions  respondents 
advance  that  we  now  turn. 

B 

If  the  Willingboro  law  is  to  be  treated  differently  from  those 
invalidated  in  Bigelow  and  Virginia  Pharmacy  Bd.,  it  cannot 

be  because  the  speakers — or  listeners — have  a  lesser  First 
Amendment  interest  in  the  subject  matter  of  the  speech  that  is 
regulated  here.  Persons  desiring  to  sell  their  homes  are  just 
as  interested  in  communicating  that  fact  as  are  sellers  of 

other  goods  and  services.  Similarly,  would-be  purchasers  of 
realty  are  no  less  interested  in  receiving  information  about 
available  property  than  are  purchasers  of  other  commodities 
in  receiving  like  information  about  those  commodities.  And 

the  societal  interest  in  "the  free  flow  of  commercial  informa- 

tion," Virginia  Pharmacy  Bd.,  supra,  at  764,  is  in  no  way 
lessened  by  the  fact  that  the  subject  of  the  commercial  infor- 

mation here  is  realty  rather  than  abortions  or  drugs. 

«  The  Court  of  Appeals  did  not  have  the  benefit  of  Virginia  Pharmacy 
Bd.  when  it  issued  its  decision  in  this  case.  To  some  extent  the  court 

anticipated  that  decision,  recognizing  that  the  fact  that  "a  communication 
is  commercial  in  nature  does  not  ipso  facto  strip  the  comr'unication  of 

its  First  Amendment  protections."  535  F.  2d  786,  795  (CAS  1976).  But 
the  court  premised  its  analysis  on  a  sharp  dichotomy  between  commercial 

and  "pure"  or  noncommercial  speech,  id.,  at  794,  and  concluded  that  com- 
mercial speech  may  be  restricted  if  its  "impact  be  found  detrim.ental"  by 

a  municipality,  and  if  "the  limitation  on  any  pure  speech  element  [is] 
minimal,"  id.,  at  795.  After  Virginia  Pharmacy  Bd.  it  is  clear  that  com- 

mercial speech  cannot  be  banned  because  of  an  unsubstantiated  belief 

that  its  impact  is  "detrimental." 
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Respondents  nevertheless  argue  that  First  Amendment  con- 

cerns are  less  directly  implicated  by  Willingboro's  ordinance 
because  it  restricts  only  one  method  of  communication.  This 

distinction  is  not  without  significance  to  First  Amendment 

analysis,  since  laws  regulating  the  time,  place,  or  manner  of 
speech  stand  on  a  different  footing  from  laws  prohibiting 
speech  altogether.  Cf.,  e.  g.,  Kovacs  v.  Cooper,  336  U.  S.  77 
(1949) ;  Adderley  v.  Florida,  385  U.  S.  39  (1966) ;  Grayned  v. 

City  of  Rockford,  408  U.  S.  104  (1972).  Respondents'  effort 
to  defend  the  ordinance  on  this  ground  is  unpersuasive,  how- 

ever, for  two  reasons. 
First,  serious  questions  exist  as  to  whether  the  ordinance 

"leave [s]  open  ample  alternative  channels  for  communica- 

tion," Virginia  Pharmacy  Bd.,  supra,  at  771.  Although  in 
theory  sellers  remain  free  to  employ  a  number  of  different 
alternatives,  in  practice  realty  is  not  marketed  through  leaflets, 
sound  trucks,  demonstrations,  or  the  like.  The  options  to 

which  sellers  realistically  are  relegated — primarily  newspaper 
advertising  and  listing  with  real  estate  agents — involve  more 

cost  and  less  autonomy  than  "For  Sale"  signs;  cf.  Martin  v. 
City  of  Struthers.  319  U.  S.  141,  146  (1943) ;  Kovacs  v.  Cooper, 

supra,  at  102-103  (Black,  J.,  dissenting) ;  are  less  likely  to  reach 
persons  not  deliberately  seeking  sales  information,  cf.  United 

States  V.  O'Brien,  391  U.  S.  367,  388-389  (1968)  (?Iarlan,  J., 
concurring) ;  and  may  be  less  effective  media  for  communi- 

cating the  message  that  is  conveyed  by  a  'Tor  Sale"  sign  in 
front  of  the  house  to  be  sold,  cf.  Cohen  v.  California,  403  U.  S. 

15,  25-26  (1971).  The  alternatives,  then,  are  far  from 
satisfactory. 

Second,  the  Willingboro  ordinance  is  not  genuinely  con- 
cerned with  the  place  of  the  speech — front  lawns — or  the 

manner  of  the  speech — signs.  The  township  has  not  pro- 
hibited all  lawn  signs — or  all  lawn  signs  of  a  particular  size 

or  shape — in  order  to  promote  aesthetic  values  or  any  other 

value  ̂ 'unrelated  to  the  suppression  of  free  expression,"  United 
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States  V.  O'Brien,  supra,  at  377/     Nor  has  it  acted  to  restrict 
a  mode  of  communication  that  "intrudes  on  the  privacy  of  the 
home,  .  .  .  makes  it  impractical  for  the  unwilling  viewer  or 

auditor  to  avoid  exposure,"  Erznoznik  v.  City  of  Jacksonville, 
422  U.  S.  205,  209  (1975),  or  otherwise  reaches  a  group  the 

township  has  a  right  to  protect.*'     And  respondents  have  not 
demonstrated  that  the  place  or  manner  of  the  speech  produces 

a  detrimental  ''secondary  effect"  on  society,  Young  v.  American 
Mini  Theatres,  427  U.  S.  50,  71  n.  34  (1976).    Rather,  WilUng- 
boro  has  proscribed  particular  types  of  signs  based  on  their 

content  because  it  fears  their  "primary"  effect — that  they  will 
cause  those  receiving  the  information  to  act  upon  it.    That  the 
proscription  applies  only  to  one  mode  of  communication, 

therefore,  does  not  transform  this  into  a  "time,  place,  or  man- 
ner" case.    See,  e.  g.,  Erznoznik  v.  City  of  Jacksonville,  supra; 

Police  Department  of  Chicago  v.  Mosley,  408  U.  S.  92  (1972)  ; 
Tinker  v.  Des  Moines  School  Dist.,  393  U.  S.  503,  510  (1969). 
If  the  ordinance  is  to  be  sustained,  it  must  be  on  the  basis  of 

the  township's  interest  in  regulating  the  content  of  the  com- 
munication, and  not  on  any  interest  in  regulating  the  form. 

Respondents  do  seek  to  distinguish  Bigelow  and  Virginia 
Pharmacy  Ed,  by  relying  on  the  vital  goal  this  ordinance 
serves:  namely,  promoting  stable,  racially  integrated  housing. 
There  can  be  no  question-  about  the  importance  of  achieving 
this  goal.  This  Court  has  expressly  recognized  that  substan- 

tial benefits  flow  to  both  whites  and  blacks  from  interracial 

^  Accordingly,  we  do  not  decide  whether  a  ban  on  signs  or  a  limitation 
on  the  number  of  signs  could  survive  constitutional  scrutiny  if  it  were 
unrelated  to  the  suppression  of  free  expression.  See  Baldwin  v.  Redwood 

City,  540  F.  2d  1360,  136S-1369  (CA9  1976) ;  cf.  Markham  Advertising 
Co.  v.  State,  73  Wash.  2d  405,  439  P.  2d  248  (1968),  appeal  dismissed,  393 
U.S.  316  (1969). 

«  Cf .  Capital  Broadcasting  Co.  v.  Mitchell,  333  F.  Supp.  582,  585-586 
(DC  1971),  summarily  afF'd,  405  U.  S.  1000  (1972). 
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association  aJid  that  Congress  Jias  made  a  strong  national 
commitment  to  promote  integrated  liousing.  Trafficafite  v. 

Metropolitan  Life  his.  Co.,  409  U.  S.  205  (1972). 

That  this  ordinance  was  enacted  to  achieve  an  important 

governmental  objective,  however,  does  not  distinguish  the 
case  from  Virginia  Pharmacy  Bd.  In  that  case  the  State 

argued  that  its  prohibition  on  prescription  drug  price  adver- 

tising furthered  the  health  and  safety  of'  state  residents  by 
preventing  low  cost,  low  quality  pharmacists  from  driving 

reputable  pharmacists  out  of  business.  We  expressly  recog- 

nized the  "strong  interest"  of  a  State  in  maintaining  ''pro- 

fessionalism on  the  part  of  licensed  pharmacists."  425  U.  S., 
at  766.  But  we  nevertheless  found  the  Virginia  law  uncon- 

stitutional because  we  were  unpersuaded  that  the  law  was 

necessary  to  achieve  this  objective,  and  were  convinced  that 

in  any  event,  the  First  Amendment  disabled  the  State  from 

achieving  its  goal  by  restricting  the  free  flow  of  truthful  in- 
formation. For  the  same  reasons  we  conclude  that  the  Will- 

ingboro  ordinance  at  issue  here  is  also  constitutionally  infirm. 

The  record  here  demonstrates  that  respondents  failed  to 

establish  that  this  ordinance  is  needed  to  assure  that  Willing- 

boro  remains  an  integrated  community. '^  As  the  District 

Court  concluded,  the  evidence  does  not  support  the  Council's 
apparent  fears  that  Willingboro  was  experiencing  a  substan- 

tial incidence  of  panic  selling  by  white  homeowners.  A  for- 

tiori, the  evidence  does  not  establish  that  "For  Sale"  signs 
in  front  of  2%  of  Willingboro  homes  were  a  major  cause 

of  panic  selling.     And  the  record  does  not  confirm  the  town- 

®  As  the  District  Court  itself  observed,  its  finding  concerning  the  lack  of 
panic  selHng  distinguishes  this  case  from  Barrick  Realty,  Inc.  v.  City  of 

Gary,  491  F.  2d  161  (CA7  1974),  in  which  Gary,  Indiana's,  prohibition  on 
"For  Sale"  signs  was  upheld  on  a  record  indicating  that  such  signs  were 
causing  "whites  to  move  en  masse  and  blacks  to  replace  them."  Id.,  at 
163-164.  We  express  no  view  as  to  whether  Barrick  Realty  can  survive 
Bigelow  and  Virginia  Pharmacy  Bd. 
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ship's  assumption  that  proscribing  such  signs  will  reduce 
public  awareness  of  realty  sales  and  thereby  decrease  public 

concern  over  selling." 
The  constitutional  defect  in  this  ordinance,  however,  is  far 

more  basic.  The  Township  Council  here,  like  the  Virginia 
Assembly  in  Virginia  Pharmacy  Bd.,  acted  to  prevent  its 
residents  from  obtaining  certain  information.  That  informa- 

tion, which  pertains  to  sales  activity  in  Willingboro,  is  of  vital 
interest  to  Willingboro  residents,  since  it  may  bear  on  one  of 
the  most  important  decisions  they  have  a  right  to  make :  where 
to  live  and  raise  their  families.  The  Council  has  sought  to 
restrict  the  free  flow  of  these  data  because  it  fears  that  other- 

wise homeowners  will  make  decisions  inimical  to  what  the 

Council  views  as  the  homeowners'  self-interest  and  the  cor- 
porate interest  of  the  township :  they  will  choose  to  leave  town. 

The  Council's  concern,  then,  was  not  with  any  commercial 
aspect  of  "For  Sale"  signs-— with  offerors  communicating  offers 
to  offerees — but  with  the  substance  of  the  information  com- 

municated to  Willingboro  citizens.  If  dissemination  of  this 
information  can  be  restricted,  then  every  locality  in  the  country 
can  suppress  any  facts  that  reflect  poorly  on  the  locality,  so 
long  as  a  plausible  claim  can  be  made  that  disclosure  would 

cause  the  recipients  of  the  information  to  act  "irrationally." 
Virginia  Pharmacy  Bd.   denies  government  such   sweeping 

^®  While  this  assumption  is  certainly  plausible,  it  is  also  possible  that 
eliminating  signs  will  cause  homeowners  to  turn  to  other  sources  for  in- 

formation, so  that  their  awareness  of — and  concern  over — selling  will  be 
unaffected.  Indeed,  banning  signs  actually  may  fuel  public  anxiety  over 

sales  activity  by  increasing  homeowners'  dependence  on  rumor  and  sur- 
mise. See  Laska  &  Hewitt,  Are  Laws  Against  "For  Sale"  Signs  Con- 

stitutional? Substantive  Due  Process  Revisited,  4  Real  Estate  L.  J.  153, 

160-162  (1975)  (reporting  on  a  study  finding  such  an  adverse  effect  from 
a  ban  on  "For  Sale"  signs) . 

The  fact  that  sales  volume  remained  unchanged  in  Willingboro  in  the 
first  nine  months  after  the  ordinance  was  enacted  suggests  that  it  did  not 
affect  public  concern  over  selling,  if  that  concern  was  a  significant  cause 
of  housing  turnover. 
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powers.  As  we  said  there  in  rejecting  Virginia's  claim  that  the 
only  way  it  could  enable  its  citizens  to  find  their  self-interest 
was  to  deny  them  information  that  is  neither  false  nor 
misleading: 

"There  is  ...  an  alternative  to  this  highly  paternal- 
istic approach.  That  alternative  is  to  assume  that  this 

information  is  not  in  itself  harmful,  that  people  will 
perceive  their  own  best  interests  if  only  they  are  well 
enough  informed,  and  that  the  best  means  to  that 
end  is  to  open  the  channels  of  communication  rather 
than  to  close  them.  .  .  .  But  the  choice  among  these 
alternative  approaches  is  not  ours  to  make  or  the  Virginia 

General  Assembly's.  It  is  precisely  this  kind  of  choice, 
between  the  dangers  of  suppressing  information,  and  the 
dangers  of  its  misuse  if  it  is  freely  available,  that  the  First 

Amendment  makes  for  us."     425  U.  S.,  at  770. 

Or  as  Mr.  Justice  Brandeis  put  it:  "If  there  be  time  to  expose 
through  discussion  the  falsehood  and  fallacies,  to  avert  the  evil 
by  the  processes  of  education,  the  remedy  to  be  applied  is  more 
speech,  not  enforced  silence.  Only  an  emergency  can  justify 

repression."  Whitney  v.  California,  274  U.  S.  357,  377  (1927) 
(concurring).  \ 

Since  we  can  find  no  meaningful  distinction  between 
Ordinance  5-1974  and  the  statute  overturned  in  Virginia 
Pfiarmacy  Bd.,  we  must  conclude  that  this  ordinance  violates 
the  First  Amendment. 

Ill 

In  invalidating  this  law,  we  by  no  means  leave  Willingboro 
defenseless  in  its  effort  to  promote  integrated  housing.  The 

township  obviously  remains  free  to  continue  "the  process  of 
education"  it  has  already  begun.  It  can  give  widespread 
publicity — through  "Not  for  Sale"  signs  or  other  methods — 
to  the  number  of  whites  remaining  in  Willingboro.  And  it 
surely  can  endeavor  to  create  inducements  to  retain  individuals 
who  are  considering  selling  their  homes. 
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Beyond  this,  we  reaffirm  our  statement  in  Virginia  Phar- 

macy Bd.  that  the  "commonsense  differences  between  speech 
that  does  'no  more  than  propose  a  commercial  transaction,' 
Pittsburgh  Press  Co.  v.  Human  Relations  Comm'n,  413  U.  S. 
[376,]  385  [(1973)],  and  other  varieties  .  .  .  suggest  that  a 
different  degree  of  protection  is  necessary  to  insure  that  the 
flow  of  truthful  and  legitimate  commercial  information  is  unim- 

paired." 425  U.  S.,  at  771-772,  n.  24.  Laws  dealing  with 
false  or  misleading  signs,  and  laws  requiring  such  signs  to 

"appear  in  such  a  form,  or  include  such  additional  informa- 
tion ...  as  [is]  necessary  to  prevent  [their]  being  deceptive," 

ihid,,  therefore,  would  raise  very  different  constitutional  ques- 
tions. We  leave  those  questions  for  another  day,  and  simply 

hold  that  the  ordinance  under  review  here,  which  impairs 

''the  flow  of  truthful  and  legitiinate  commercial  information" 
is  constitutionally  infirm. 

Reversed. 

Mr.  Justice  Rehnquist  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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BATES  ET  AL.  V.  STATE  BAR  OF  ARIZONA 

APPEAL  FROM  THE  SUPREME  COURT  OF  ARirONA 

No.  76-316.    Argued  January  18,  1977— Decided  June  27,  1977 

Appellants,  who  are  licensed  attorneys  and  members  of  the  Arizona  State 

Bar,  were  charged  in  a  complaint  filed  by  the  State  Bar's  president  with 
violating  the  State  Supreme  Court's  disciplinary  rule,  which  prohibits 
attorneys  from  advertising  in  newspapers  or  other  media.  The  com- 

plaint was  based  upon  a  newspaper  advertisement  placed  by  appellants 

for  their  "legal  clinic,"  stating  that  they  were  offering  "legal  services  at 
very  reasonable  fe>es,"  and  listing  their  fees  for  certain  services,  namely, 
uncontested  divorces,  uncontested  adoptions,  simple  personal  bankrupt- 

cies, and  changes  of  name.  The  Arizona  Supreme  Court  upheld  the 
conclusion  of  a  bar  committee  that  appellants  had  violated  the  rule, 

having  rejected  appellants'  claims  that  the  rule  violated  §§  1  and  2  of 
the  Sherman  Act  because  of  its  tendency  to  limit  competition  and  that 

it  infringed  app>ellants'  First  Amendment  rights.    Held: 
1.  The  restraint  upon  attorney  advertising  imposed  by  the  Supreme 

Court  of  Arizona  wielding  the  power  of  the  State  over  the  practice  of 
law  is  not  subject  to  attack  under  the  Sherman  Act.  Parker  v.  Brown, 
317  U.  S.  341,  followed;  Goldfarb  v.  Virginia  State  Bar,  421  U.  S.  773; 

Cantor  v.  Detroit  Edison  Co.,  428  U.  S.  579,  distinguished.    Pp.  359-363. 
2.  Conmiercial  speech,  which  serves  individual  and  societal  interests  in 

assuring  informed  and  reliable  decisionmaking,  is  entitled  to  some  First 
Amendment  protection,  Virginia  Pharmacy  Board  v.  Virginia  Consumer 
Council,  425  U.  S.  748,  and  the  justifications  advanced  by  appellee  are 
inadequate  to  support  the  suppression  of  all  advertising  by  attorneys. 

Pp.  363-384. 
(a)  This  case  does  not  involve  any  question  concerning  in-person 

solicitation  or  ad  ertising  as  to  the  quality  of  legal  services,  but  only  the 
question  whether  lawyers  may  constitutionally  advertise  the  prices  at 

which  certain  routine  services  will  be  performed.     Pp.  366-367. 

(b)  The  belief  that  lawyers  are  somehow  above  "trade"  is  an 
anachronism,  and  for  a  lawyer  to  advertise  his  fees  will  not  undermine 

true  professionalism.    Pp.  368-372. 
(c)  Advertising  legal  services  is  not  inherently  misleading.  Only 

routine  services  lend  themselves  to  advertising,  and  for  such  services 

fixed  rates  can  be  meaningfully  established,  as  the  Arizona  State  Bar's 
own  Legal  Services  Program  demonstrates.    Although  a  client  may  not 



682 

BATES  V.  STATE  BAR  OF  ARIZONA  351 

360  Syllabus 

know  the  detail  involved  in  a  given  task,  he  can  identify  the  service  at 

the  level  of  generality  to  which  advertising  lends  itself.  Though  adver- 
tising does  not  provide  a  complete  foundation  on  which  to  select  an 

attorney,  it  would  be  peculiar  to  deny  the  consumer  at  least  some  of 
th«  relevant  information  needed  for  an  informed  decision  on  the  ground 

that  the  information  was  not  complete.    Pp.  372-375. 
(d)  Advertising,  the  traditional  mechanism  in  a  free-market  econ- 
omy for  a  supplier  to  inform  a  potential  purchaser  of  the  availability 

and  terms  of  exchange,  may  well  benefit  the  administration  of  justice. 

Pp.  375-377. 
(e)  It  is  entirely  possible  that  advertising  will  serve  to  reduce,  not 

advance,  the  cost  of  legal  services  to  the  consumer,  and  may  well  aid 

new  attorneys  in  entering  the  market.    Pp.  377-378. 
(f)  An  attorney  who  is  inclined  to  cut  quality  will  do  so  regardless 

of  the  rule  on  advertising,  the  restraints  on  which  are  an  ineffective 

deterrent  to  shoddy  work.    Pp.  378-379. 
(g)  Undue  enforcement  problems  need  not  be  anticipated,  and  it  is 

at  least  incongruous  for  the  opponents  of  advertising  to  extol  the 

virtues  of  the  legal  profession  while  also  asserting  that  through  adver- 
tising lawyers  will  mislead  their  clients.    P.  379. 

3.  The  First  Amendment  overbreadth  doctrine,  which  represents  a 
departure  from  the  traditional  rule  that  a  person  may  not  challenge  a 
statute  on  the  ground  that  it  might  be  applied  unconstitutionally  in 
circumstances  other  than  those  before  the  court,  is  inapplicable  to 
professional  advertising,^  a  context  where  it  is  not  necessary  to  further 

its  intended  objective,  cl  Bigelow  v.  Virginia,  421  U.  S.  809,  817-818, 
and  appellants  must  therefore  demonstrate  that  their  specific  conduct 

was  constitutionally  protected.    Pp.  379-381. 

4.  On  this  record,  appellants'  advertisement  (contrary  to  appellee's 
contention)  is  not  misleading  and  falls  within  the  scope  of  First  Amend- 

ment protection.    Pp.  381-382. 

(a)  The  term  "legal  clinic"  would  be  understood  to  refer  to  an 
operation  like  appellants'  that  is  geared  to  provide  standardized  and 
multiple  services.    Pp.  381-382. 

(b)  The  advertisement's  claim  that  appellants  offer  services  at  "very 
reasonable"  prices  is  not  misleading.  Appellants'  advertised  fee  for  an 
uncontested  divorce,  which  was  specifically  cited  by  appellee,  is  in  line 
with  customary  charges  in  the  area.    P.  382. 

(c)  Appellants'  failure  to  disclose  that  a  name  change  might  be 
accomplished  by  the  client  without  an  attorney's  aid  was  not  misleading 
since  the  difficulty  of  performing  the  task  is  not  revealed  and  since  most 



683 

352  OCTOBER  TERM,  1976  ^ 

SyUabus  433  U.  S. 

legal  services  may  be  performed  legally  by  the  citizen  for  himself.    See 
Faretta  v.  Calijornia,  422  U.  S.  806.    P.  382. 

113  Ariz.  394,  555  P.  2d  640,  affirmed  in  part  and  reversed  in  part. 

Blackmun,  J.,  delivered  the  opinion  of  the  Court,  in  which  Brennan, 
White,  Marshall,  and  Stevens,  JJ.,  joined,  and  in  Parts  I  and  II  of 
which  Burger,  C.  J.,  and  Stewart,  Powell,  and  Rehnquist,  JJ.,  joined. 
Burger,  C.  J.,  filed  an  opinion  concurring  in  part  and  dissenting  in  part, 

post,  p.  386.  Powell,  J.,  filed  an  opinion  concurring  in  part  and  dissent- 
ing in  part,  in  which  Stewart,  J.,  joined,  post,  p.  389.  Rehnquist,  J., 

filed  an  opinion  dissenting  in  part,  post,  p.  404. 

William  C.  Canby,  Jr.,  argued  the  cause  for  appellants. 
With  him  on  the  briefs  was  Melvin  L,  Wulj. 

John  P.  Frank  argued  the  cause  for  appellee.  With  him  on 
the  brief  was  Orme  Lewis. 

Deputy  Solicitor  General  Friedman  argued  the  cause  for  the 
United  States  as  amicus  curicue  urging  reversal.  On  the  brief 
were  Solicitor  General  Bork,  Assistant  Attorney  General  Baker, 

and  Barry  Grossman.* 

•Briefs  of  amid  curiae  urging  reversal  were  filed  by  John  R.  Schmidt 
for  the  Chicago  Council  of  Lawyers;  by  Peter  H.  Schuck  and  Alan  B. 
Morrison  for  the  Consumers  Union  of  United  States,  Inc.,  et  al.;  and  by 
Philip  L.  Goar  for  the  Mountain  Plains  Congress  of  Senior  Organizations 
et  al. 

Briefs  of  amici  curiae  urging  affirmance  were  filed  by  Justin  A.  Stanley 
and  H.  Blair  White  for  the  American  Bar  Assn.;  by  Peter  M.  Sjikas  for 
the  American  Dental  Assn.;  by  Ellis  Lyons,  Bennett  Boskey,  and  Edward 
A.  Groobert  for  the  American  Optometric  Assn.;  by  James  W.  Rankin 
and  Donald  E.  Scott  for  the  American  Veterinary  Medical  Assn.;  by 
Alfred  L.  Scanlan  and  George  W.  Liebmann  for  the  Maryland  State  Bar 
Assn.,  Inc.,  et  al.;  by  Andrew  P.  Miller,  Attorney  General  of  Virginia, 
Stuart  H.  Dunn,  Deputy  Attorney  General,  and  John  J.  Miles,  Assistant 
Attorney  General,  for  the  Virginia  State  Bar;  and  by  Roger  P.  Stokey, 

pro  se. 
Briefs  of  amici  curiae  were  filed  by  the  American  Medical  Assn.;  by 

John  J .  Relihan  and  Martin  J.  Solomon  for  the  Arizona  Credit  Union 

League,  Inc.;  by  Edward  L.  Lascher,  Herbert  M.  Rosenthal,  and  Stuart 
A.  Forsyth  for  the  State  Bar  of  Cahfomia;  and  by  Rufus  L.  Edmisten, 
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Mr.  Justice  Blackmun  delivered  the  opinion  of  the  Court. 

As  part  of  its  regulation  of  the  Arizona  Bar,  the  Supreme 
Court  of  that  State  has  imposed  and  enforces  a  disciplinary 

rule  that  restricts  advertising  by  attorneys.  This  case  pre- 
sents two  issues:  whether  §§1  and  2  of  the  Sherman  Act,  15 

U.  S.  C.  §§  1  and  2,  forbid  such  state  regulation,  and  whether 
the  operation  of  the  rule  violates  the  First  Amendment,  made 

applicable  to  the  States  through  the  Fourteenth.^ 

Appellants  John  R.  Bates  and  Van  O'Steen  are  attorneys 
licensed  to  practice  law  in  the  State  of  Arizona.^  As  such, 
they  are  members  of  the  appellee,  the  State  Bar  of  Arizona.^ 

Attorney  General  of  North  Carolina,  Andrew  A.  Vanore,  Jr.,  Senior  Deputy 
Attorney  General,  Norma  S.  Harrell,  Associate  Attorney  General,  and 
Harry  W.  McGalliard  for  the  State  Bar  of  North  Carolina. 

iSee  Bigelow  v.  Virginia,  421  U.  S.  809,  811  (1975);  Schneider  v.  State, 
308  U.  S.  147,  160  (1939). 

2  Each  appellant  is  a  1972  graduate  of  Arizona  State  University  (Col- 
lege of  Law.  Mr.  Bates  was  named  by  the  faculty  of  that  law  school 

as  the  outstanding  student  of  his  class;  Mr.  O'Steen  graduated  cum  laude. 
App.  220-221. 

3  Rule  27  (a)  of  the  Supreme  Court  of  Arizona,  17A  Ariz.  Rev.  Stat. 
84-85  (1973)  reads  in  part: 

"1.  In  order  to  advance  the  administration  of  justice  according  to 
law,  ...  the  Supreme  Court  of  Arizona  does  hereby  perpetuate,  create 
and  continue  under  the  direction  and  control  of  this  Court  an  organization 
known  as  the  State  Bar  of  Arizona,  and  all  persons  now  or  hereafter 
licensed  in  this  state  to  engage  in  the  practice  of  law  shall  be  members 
of  the  State  Bar  of  Arizona  in  accordance  with  the  rules  of  this 

Court.  ..." 

"3.  No  person  shall  practice  law  in  this  state  or  hold  himself  out  as  one 
who  may  practice  law  in  this  state  unless  he  is  an  active  member  of  the 

state  bar." 

See  Ariz.  Const.,  Art.  3;  Ariz.  Rev.  Stat.  §§32-201,  32-237,  32-264  (1976). 
The  Arizona  Bar,  thus,  is  an  integrated  one.  See  Lathrop  \,  Donohue, 
367  U.S.  820  (1961). 
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After  admission  to  the  bar  in  1972,  appellants  worked  as 
attorneys  with  the  Maricopa  County  Legal  Aid  Society. 
App.  221. 

In  March  1974,  appellants  left  the  Society  and  opened  a 

law  office,  which  they  call  a  "legal  clinic,"  in  Phoenix.  Their 
aim  was  to  provide  legal  services  at  modest  fees  to  persons  of 
moderate  income  who  did  not  qualify  for  governmental  legal 
aid.  Id.,  at  75.  In  order  to  achieve  this  end,  they  would 
accept  only  routine  matters,  such  as  uncontested  divorces, 
uncontested  adoptions,  simple  personal  bankruptcies,  and 
changes  of  name,  for  which  costs  could  be  kept  down  by 
extensive  use  of  paralegals,  automatic  typewriting  equipment, 

and  standardized  forms  and  office  procedures.  More  com- 
plicated cases,  such  as  contested  divorces,  would  not  be 

accepted.  Id,,  at  97.  Because  appellants  set  their  prices  so 
as  to  have  a  relatively  low  return  on  each  case  they  handled, 

they  depended  on  substantial  volume.     Id.,  at  122-123. 
After  conducting  their  practice  in  this  manner  for  two 

years,  appellants  concluded  that  their  practice  and  clinical 

concept  could  not  survive  unless  the  availability  of  legal  serv- 
ices at  low  cost  was  advertised  and,  in  particular,  fees  were 

advertised.  Id.,  at  120-123.  Consequently,  in  order  to  gen- 

erate the  necessary  flow  of  business,  that  is,  "to  attract 
clients,"  id.,  at  121;  Tr.  of  Oral  Arg.  4,  appellants  on  Febru- 

ary 22,  1976,  placed  an  advertisement  (reproduced  in  the 

Appendix,  injra,  at  385)  in  the  Arizona  Republic,  a  daily  news- 
paper of  general  circulation  in  the  Phoenix  metropolitan  area. 

As  may  be  seen,  the  advertisement  stated  that  appellants  were 

offering  "legal  services  at  very  reasonable  fees,"  and  listed 
their  fees  for  certain  services.* 

*  The  office  benefited  from  an  increase  in  business  after  the  appearance 
of  the  advertisement.  App.  235-236,  479-480.  It  is  doubtful,  however, 
whether  the  increase  was  due  solely  to  the  advertisement,  for  the  advertis- 

ing itself  prompted  several  news  stories.  Id.,  at  229.  It  might  be  ex- 
pected, nonetheless,  that  advertising  will  increase  business.  See  Hobbs, 

Lawyer  Advertising:  A  Good  Beginning  but  Not  Enough,  62  A.  B.  A.  J.  735, 



686 

BATES  V.  STATE  BAR  OF  ARIZONA  355 

350  Opinion  of  the  Court 

Appellants  concede  that  the  advertisement  constituted  a 

clear  violation  of  Disciplinary  Rule  2-101  (B),  incorporated  in 
Rule  29  (a)  of  the  Supreme  Court  of  Arizona,  17A  Ariz.  Rev. 
Stat.  (Supp.  1976),  p.  26.  The  disciplinary  rule  provides  in 

part: 
"(B)  A  lawyer  shall  not  publicize  himself,  or  his 
partner,  or  associate,  or  any  other  lawyer  affiliated  with 

him  or  his  firm,  as  a  lawyer  through  newspaper  or  maga- 
zine advertisements,  radio  or  television  announcements, 

display  advertisements  in  the  city  or  telephone  directories 
or  other  means  of  commercial  publicity,  nor  shall  he 

authorize  or  permit  others  to  do  so  in  his  behalf.''  ® 

736  (1976)  (lawyer  referral  service  that  advertised  referred  more  than 
11  times  as  many  clients  as  one  that  did  not  advertise  in  another  city  of 
comparable  size). 

'The  remainder  of  subdivision   (B)   states  exceptions  to  the  general 
prohibition : 

"However,  a  lawyer  recommended  by,  paid  by,  or  whose  legal  services 

are  furnished  by,  a  qualifie'd  legal  assistance  organization  may  authorize 
or  permit  or  assist  such  organization  to  use  means  of  dignified  conmiercial 
publicity,  which  does  not  identify  any  lawyer  by  name,  to  describe  the 
availability  or  nature  of  its  legal  services  or  legal  service  benefits.  This 
rule  does  not  prohibit  liinited  and  dignified  identification  of  a  lawyer  as 
a  lawyer  as  well  as  by  name: 

"(1)  In  political  advertisements  when  his  professional  status  is  germane 
to  the  political  campaign  or  to  a  political  issue. 

"(2)  In  public  notices  when  tlie  name  and  profession  of  a  lawyer  are 
required  or  authorized  by  law  or  are  reasonably  pertinent  for  a  purpose 
other  than  the  attraction  of  potential  clients. 

"(3)  In  routine  reports  and  announcements  of  a  bona  fide  business,  civic, 
professional,  or  political  organization  in  which  he  serves  as  a  director  or 
officer. 

"(4)  In  and  on  legal  documents  prepared  by  him. 

"(5)  In  and  on  legal  textbooks,  treatises,  and  other  legal  publications, 
and  in  dignified  advertisements  thereof. 

"(6)  In  communications  by  a  qualified  legal  assistance  organization,  along 
with   the   biographical   information    permitted   under   DR   2-102  (A)  (6) 
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Upon  the  filing  of  a  complaint  initiated  by  the  president 

of  the  State  Bar,  App.  350,  a  hearing  was  held  before  a  three- 
member  Special  Local  Administrative  Committee,  as  pre- 

scribed by  Arizona  Supreme  Court  Rule  33.  App.  16. 
Although  the  committee  took  the  position  that  it  could  not 
consider  an  attack  on  the  validity  of  the  rule,  it  allowed  the 
parties  to  develop  a  record  on  which  such  a  challenge  could 
be  based.  The  committee  recommended  that  each  of  the 

appellants  be  suspended  from  the  practice  of  law  for  not  less 
than  six  months.  Id.,  at  482.  Upon  further  review  by  the 
Board  of  Governors  of  the  State  Bar,  pursuant  to  the  Supreme 

Court's  Rule  36,  the  Board  recommended  only  a  one-week 
suspension  for  each  appellant,  the  weeks  to  run  consecutively. 

App.  486-487. 

Appellants,  as  permitted  by  the  Supreme  Court's  Rule  37, 
then  sought  review  in  the  Supreme  Court  of  Arizona,  arguing, 
among  other  things,  that  the  disciplinary  rule  violated  §§1 
and  2  of  the  Sherman  Act  because  of  its  tendency  to  limit 

competition,  and  that  the  rule  infringed  their  First  Amend- 
ment rights.  The  court  rejected  both  claims.  In  re 

Bates,  113  Ariz.  394,  555  P.  2d  640  (1976).  The  plurality" 
may  have  viewed  with  some  skepticism  the  claim  that  a 

restraint  on  advertising  might  have  an  adverse  effect  on  com- 

petition.^   But,  even  if  the  rule  might  otherwise  violate  the 

[biographical  information  that  may  be  listed  'in  a  reputable  law  list  or 
legal  directory'],  directed  to  a  member  or  beneficiary  of  such  organization." 

"  The  plurality  opinion  represented  the  views  of  two  of  the  five  Justices 
that  concfpose  the  Supreme  Court  of  Arizona.  Ariz.  Const.,  Art.  6,  §2; 

Ariz.  Rev.  Stat.  §  12-101  (1956).  It  is  evident,  however,  that  a  majority 

adhered  to  the  plurality's  exposition  of  the  law.  One  opinion,  although 
styled  a  dissent,  stated  that  the  author  agreed  with  the  plurality  opinion 

"in  all  respects"  except  for  the  reduction  in  punishment.  One  Justice, 
specially  concurring,  stated  that  he  agreed  "with  much  of  the  law  and 
many  of  the  comments  expressed  by  the  majority."  The  opinion  of  the 
remaining  Justice  is  discussed  in  the  text. 

'  But  see  United  States  v.  Gasoline  Retailers  Assn.,  285  F.  2d  688,  691 
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Act,  the  plurality  concluded  that  the  regulation  was  exempt 

from  Sherman  Act  attack  because  the  rule  "is  an  activity  of 
the  State  of  Arizona  acting  as  sovereign."  7c?.,  at  397,  555  P. 
2d,  at  643.  The  regulation  thus  was  held  to  be  shielded  from 

the  Sherman  Act  by  the  state-action  exemption  of  Parker  v. 
Brown,  317  U.  S.  341  (1943). 

Turning  to  the  First  Amendment  issue,  the  plurality  noted 
that  restrictions  on  professional  advertising  have  survived 
constitutional  challenge  in  the  past,  citing,  along  with  other 
cases,  Williamson  v.  Lee  Optical  Co.,  348  U.  S.  483  (1955), 

and  Sender  v.  Dental  Examiners,  294  U.  S.  608  (1935).* 
Although  recognizing  that  Virginia  Pharmacy  Board  v.  Vir- 

ginia Consumer  Council,  425  U.  S.  748  (1976),  and  Bigelow  v. 
Virginia,  421  U.  S.  809  (1975),  held  that  commercial  speech 
was  entitled  to  certain  protection  under  the  First  Amendment, 

the  plurality  focused  on  passages  in  those  opinions  acknowl- 
edging that  special  considerations  might  bear  on  the  adver- 
tising of  professional  services  by  lawyers.  See  Virginia 

Pharmacy  Board  v.  Virginia  Consumer  Council,  425  U.  S.,  at 

773  n.  25;  id.,  at  773-775  (concurring  opinion);  Bigelow  v. 
Virginia,  421  U.  S.,  at  825  n.  10.  The  plurality  apparently 

was  of  the  view  that  the  older  decisions  dealing  with  profes- 
sional advertising  survived  these  recent  cases  unscathed,  and 

held  that  Disciplinary  Rule  2-101  (B)  passed  First  Amend- 

(CA7  1961);  cf.  United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150, 
221-222  (1940);  United  States  v.  National  Society  of  Professional  Engi- 

neers, —  U.  S.  App.  D.  C.  — ,  555  F.  2d  978  (1977)  (ethical  prohibition 
on  members  of  society  from  submitting  competitive  bids  for  engineering 
services  violates  Sherman  Act). 

8  See  also  Head  v.  New  Mexico  Board,  374  U.  S.  424  (1963).  The  Court 
did  not  resolve  a  First  Amendment  issue  in  any  of  these  cases.  The 
advertising  restrictions  were  upheld  in  the  face  of  challenges  based  on  due 
process,  equal  protection,  and  interferenoe  with  interstate  commerce.  Al- 

though the  First  Amendment  issue  was  raised  in  Head,  the  Court  refused 
to  consider  it  because  it  had  been  neither  presented  to  the  state  courts 

nor  reserved  in  the  notice  of  appeal.    Id.,  at  432-433,  n.  12. 
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ment  muster."  Because  the  court,  in  agreement  with  the 

Board  of  Governors,  felt  that  appellants'  advertising  "was 
done  in  good  faith  to  test  the  constitutionality  of  DR 

2-101  (B),".it  reduced  the  sanction  to  censure  only.^°  113 
Ariz.,  at  400,  555  P.  2d,  at  646. 

Of  particular  interest  here  is  the  opinion  of  Mr.  Justice 
Holohan  in  dissent.  In  his  view,  the  case  should  have  been 

framed  in  terms  of  "the  right  of  the  public  as  consumers  and 
citizens  to  know  about  the  activities  of  the  legal  profession,'' 
id.,  at  402,  555  P.  2d,  at  648,  rather  than  as  one  involving 
merely  the  regulation  of  a  profession.  Observed  in  this  light, 
he  felt  that  the  rule  performed  a  substantial  disservice  to  the 

public : 

"Obviously  the  information  of  what  lawyers  charge  is 
important  for  private  economic  decisions  by  those  in  need 

.  -'  of  legal  services.  Such  information  is  also  helpful,  per- 
haps indispensable,  to  the  formation  of  an  intelligent 

opinion  by  the  public  on  how  well  the  legal  system  is 
working  and  whether  it  should  be  regulated  or  even 
altered.  .  .  .    The  rule  at  issue  prevents  access  to  such 

. , .information  by  the  public."  Id.,  at  402-403,  555  P.  2d, 
at  648-649.   • 

Although  the  dissenter  acknowledged  that  some  types .  of 
advertising  might  cause  confusion  and  deception,  he  felt  that 
the  remedy  was  to  ban  that  form,  rather  than  all  advertising. 

Thus,  despite  his  "personal  dislike  of  the  concept  of  advertis- 
ing by  attorneys,"  id.,  at  402,  555  P.  2d,  at  648,  he  found  the 

ban  unconstitutional. 

We  noted  probable  jurisdiction.    429  U.  S.  813  (1976). 

®  Appellants  also  unsuccessfully  challenged  the  rule  on  equal  protection 
and  vagueness  grounds  and  asserted  that  the  disciplinary  procedures  vio- 

lated due  process.    These  contentions  are  not  made  here. 

^°  Mr.  Justice  Rehnquist  stayed  the  order  of  censure  pending  final 
determination  of  the  matter  by  this  Court. 
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II 

The  Sherman  Act 

In  Parker  v.  Brown,  317  U.  S.  341  (1943),  this  Court  held 

that  the  Sherman  Act  was  not  intended  to  apply  against  cer- 
tain state  action.  See  also  Olsen  v.  Smith,  195  U.  S.  332, 

344-345  (1904).  In  Parker  a  raisin  producer-packer  brought 
suit  against  California  officials  challenging  a  state  program 
designed  to  restrict  competition  among  growers  and  thereby 
to  maintain  prices  in  the  raisin  market.  The  Court  held  that 

the  State,  "as  sovereign,  imposed  the  restraint  as  an  act  of 
government  which  the  Sherman  Act  did  not  undertake  to 

prohibit."  317  U.  S.,  at  352.  Appellee  argues,  and  the 
Arizona  Supreme  Court  held,  that  the  Parker  exemption  also 
bars  the  instant  Sherman  Act  claim.    We  agree. 

Of  course,  Parker  w.  Brown  has  not  been  the  final  word  on 
the  matter.  In  two  recent  cases  the  Court  has  considered 

the  state-action  exemption  to  the  Sherman  Act  and  found  it 
inapplicable  for  one  reason  or  another.  Goldfarb  v.  Virginia 
State  Bar,  421  U.  S.  773  (1975) ;  Cantor  v.  Detroit  Edison  Co., 
428  U.  S.  579  (1976)!  Goldfarb  and  Cantor,  however,  are 
distinguishable,  and  their  reasoning  supports  our  conclusion 
here. 

In  Goldfarb  we  '^held  that  §  1  of  the  Sherman  Act  was 
violated  by  the  publication  of  a  minimum-fee  schedule  by  a 
county  bar  association  and  by  its  enforcement  by  the  State 
Bar.  The  schedule  and  its  enforcement  mechanism  operated 
to  create  a  rigid  price  floor  for  services  and  thus  constituted 
a  classic  example  of  price  fixing.  Both  bar  associations 

argued  that  their  activity  was  shielded  by  the  state-action 
exemption.  This  Court  concluded  that  the  action  was  not 

protected,  emphasizing  that  '^we  need  not  inquire  further  into 
the  state-action  question  because  it  cannot  fairly  be  said  that 
the  State  of  Virginia  through  its  Supreme  Court  Rules 

required  the  anticompetitive  activities  of  either  respondent." 
421  U.  S.,  at  790.    In  the  instant  case,  by  contrast,  the  chal- 



691 

360  OCTOBER  TERM,  1976 

Opinion  of  the  Court  >  433  U.  S. 

lenged  restraint  is  the  affirmative  command  of  the  Arizona 
Supreme  Court  under  its  Rules  27  (a)  and  29  (a)  and  its 

Disciplinary  Rule  2-101  (B).  That  court  is  the  ultimate  body 

wielding  the  State's  power  over  the  practice  of  law,  see  Ariz. 
Const.,  Art.  3;  In  re  Bailey,  30  Ariz.  407,  248  P.  29  (1926), 

and,  thus,  the  restraint  is  "compelled  by  direction  of  the  State 
acting  as  a  sovereign."    421  U.  S.,  at  791." 

Appellants  seek  to  draw  solace  from  Cantor.  The  defend- 
ant in  that  case,  an  electric  utility,  distributed  light  bulbs  to 

its  residential  customers  without  additional  charge,  including 

the  cost  in  its  state-regulated  utility  rates.  The  plaintiff,  a 
retailer  who  sold  light  bulbs,  brought  suit,  claiming  that  the 
utility  was  using  its  monopoly  power  in  the  distribution  of 
electricity  to  restrain  competition  in  the  sale  of  bulbs.  The 
Court  held  that  the  utility  could  not  immunize  itself  from 
Sherman  Act  attack  by  embodying  its  challenged  practices 

in  a  tariff  approved  by  a  state  commission.  Since  the  dis- 
ciplinary rule  at  issue  here  is  derived  from  the  Code  of  Pro- 

fessional Responsibility  of  the  American  Bar  Association," 
appellants  argue  by  analogy  to  Cantor  that  no  immunity 

should  result  from  the  bar's  success  in  having  the  Code 
adopted  by  the  State.  They  also  assert  that  the  interest 
embodied  in  the  Sherman  Act  must  prevail  over  the  state 

^^  We  note,  moreover,  that  the  Court's  opinion  in  Goldfarb  concluded 
with  the  observation  that  "[i]n  holding  that  certain  anticompetitive  con- 

duct by  lawyers  is  within  the  reach  of  the  Sherman  Act  we  intend  no 

diminution  of  the  authority  of  the  State  to  regulate  its  professions."  421 
U.  S.,  at  793.  Allowing  the  instant  Sherman  Act  challenge  to  the  discipli- 

nary rule  would  have  precisely  that  undesired  effect. 

"  Rule  29  (a)  of  the  Supreme  Court  of  Arizona,  17A  Ariz.  Rev.  Stat. 
(Supp.  1976),  provides: 

"The  duties  and  obligations  of  members  [of  the  bar]  shall  be  as  prescribed 
by  the  Code  of  Professional  Responsibility  of  the  American  Bar  Associa- 

tion, effective  November  1,  1970,  as  anwnded  by  this  Court."  The 
challenged  rule,  DR  2-101  (B),  is  now  identical  with  the  present  version 
of  the  parallel  rule,  also  numbered  DR  2-101  (B),  of  the  ABA  Code  of 
Professional  Responsibility,  as  amended  to  August  1976. 
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interest  in  regulating  the  bar.  See  428  U.  S.,  at  595.  Par- 
ticularly is  this  the  case,  they  claim,  because  the  advertising 

ban  is  not  tailored  so  as  to  intrude  upon  the  federal  interest 
to  the  minimum  extent  necessary.  See  id.,  at  596  n.  34,  and 
597. 
We  believe,  however,  that  the  context  in  which  Cantor 

arose  is  critical.  First,  and  most  obviously.  Cantor  would 
have  been  an  entirely  different  case  if  the  claim  had  been 
directed  against  a  public  official  or  public  agency,  rather 

than  against  a  private  party."  Here,  the  appellants'  claims 
are  against  the  State.  The  Arizona  Supreme  Court  is  the 
real  party  in  interest;  it  adopted  the  rules,  and  it  is  the 
ultimate  trier  of  fact  and  law  in  the  enforcement  process. 
In  re  Wilson,  106  Ariz.  34,  470  P.  2d  441  (1970).  Although 
the  State  Bar  plays  a  part  in  the  enforcement  of  the  rules, 
its  role  is  completely  defined  by  the  court;  tlie  appellee  acts 
as  the  agent  of  the  court  under  its  continuous  supervision. 

Second,  the  Court  emphasized  in  Cantor  that  the  State 

had  no  independent  regulatory  interest  in  the  market  -for 
light  bulbs.  428  U.  S.,  at  584-585;  id.,  at  604-605,  612-614 
(concurring  opinions).  There  was  no  suggestion  that  the 
bnlb  program  was  justified  by  flaws  in  the  competitive  market 
or  was  a  response  to  health  or  safety  concerns.  And  an 

exemption  for  the  program  was  not  essential  to  the  State's 
regulation  of  electric  utilities.  In  contrast,  the  regulation  of 

the  activities  of  the  bar  is  at  the  core  of  the  State's  power 
to  protect  the  public.  Indeed,  this  Court  in  Goldjarb  ac- 

knowledged that  ̂ *[t]he  interest  of  the  States  in  regulating 
lawyers  is  especially  great  since  lawyers  are  essential  to  the 

^3  Mr,  Justice  Stevens,  in  a  portion  of  his  opinion  in  Cantor  that  was 
joined  by  Brennan,  White,  and  Marshall,  J  J.,  observed  that  Parker  v. 
Brown  was  a  suit  against  public  officials,  whereas  in  Cantor  the  claims 

were  directed  against  only  a  private  defendant.  428  U.  S.,  at  585-592, 
600-601.  The  dissenters  in  Cantor  would  have  applied  the  state-action 
exemption  regardless  of  the  identity  of  the  defendants.  Id.,  at  615-617 
(Stewart,  J.,  joined  by  Powell  and  Rehnquist,  JJ.). 
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primary  governmental  function  of  administering  justice,  and 

have  historically  been  ̂ officers  of  the  courts.' "  421  U.  S.,  at 
792.  See  Cohen  v.  Hurley,  366  U.  S.  117,  123-124  (1961)." 
More  specifically,  controls  over  solicitation  and  advertising  by 

attorneys  have  long  been  subject  to  the  State's  oversight." 
Federal  interference  with  a  State's  traditional  regulation  of 
a  profession  is  entirely  unlike  the  intrusion  the  Court  sanc- 

tioned in  Cantor}^ 
Finally,  the  light-bulb  program  in  Cantor  was  instigated  by 

the  utility  with  only  the  acquiescence  of  the  state  regulatory 

commission.  The  State's  incorporation  of  the  program  into 
the  tariff  reflected  its  conclusion  that  the  utility  was  authorized 
to  employ  the  practice  if  it  so  desired.  See  428  U.  S.,  at 

594,  and  n.  31.  The  situation  now  before  us  is  entirely  dif- 
ferent. The  disciplinary  rules  reflect  a  clear  articulation 

of  the  State's  policy  with  regard  to  professional  behavior. 
Moreover,  as  the  instant  case  shows,  the  rules  are  subject 

to  pointed  re-examination  by  the  policymaker — the  Arizona 
Supreme  Court — in  enforcement  proceedings.  Our  concern 
that  federal  policy  is  being  unnecessarily  and  inappropriately 
subordinated  to  state  policy  is  reduced  in  such  a  situation; 
we  deem  it  significant  that  the  state  policy  is  so  clearly 

and  affirmatively  expressed  and  that  the  State's  supervision 
is  so  active. 

^*  Cohen  v.  Hurley,  in  other  respects,  has  been  overruled.  Spevack  v. 
Klein,  385  U.  S.  511  (1967). 

^^  The  limitation  on  advertising  by  attorneys  in  Arizona  seems  to  have 
commenced  in  1919  with  the  incorporation  by  reference  of  the  American 

Bar  Association's  1908  Canons  of  Professional  Ethics  into  Arizona's  statu- 
tory law.     1919  Ariz.  Sess.  Laws,  c.  158. 

^^  Indeed,  our  decision  today  on  the  Sherman  Act  issue  was  presaged 
in  Virginia  Pharmacy  Board  v.  Virginia  Consumer  Council,  425  U.  S.  748, 

770  (1976).  We  noted  there:  "Virginia  is  free  to  require  whatever  pro- 
fessional standards  it  wishes  of  its  pharmacists;  it  may  subsidize  them  or 

protect  them  from  competition  in  other  ways.  Cf.  Parker  v.  Brown,  317 

U.S.  341  (1943)." 
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We  conclude  that  the  Arizona  Supreme  Court's  determina- 

tion that  appellants'  Sherman  Act  claim  is  barred  by  the 
Parker  v.  Brown  exemption  must  be  affirmed. 

Ill 

The  First  Amendment 

Last  Term,  in  Virginia  Pharmacy  Board  v.  Virginia  Con- 
sumer Council,  425  U.  S.  748  (1976),  the  Court  considered  the 

validity  under  the  First  Amendment  of  a  Virginia  statute 

declaring  that  a  pharmacist  was  guilty  of  ''unprofessional  con- 
duct" if  he  advertised  prescription  drug  prices.  The  phar- 
macist would  then  be  subject  to  a  monetary  penalty  or  the 

suspension  or  revocation  of  his  license.  The  statute  thus 
effectively  prevented  the  advertising  of  prescription  drug  price 
information.  We  recognized  that  the  pharmacist  who  desired 

to  advertise  did  not  wish  to  report  any  particularly  news- 
worthy fact  or  to  comment  on  any  cultural,  philosophical,  or 

political  subject;  his  desired  communication  was  characterized 

simply :  "  'I  will  sell  you  the  X  prescription  drug  at  the  Y 
price.'  "  Id.,  at  761.  Nonetheless,  we  held  that  commercial 
speech  of  that  kind  was  entitled  to  the  protection  of  the  First 

Amendment.  * 
Our  analysis  began,  ibid.,  with  the  observation  that  our 

cases  long  have  protected  speech  even  though  it  is  in  the 
form  of  a  paid  advertisement,  Buckley  v.  Valeo,  424  U.  S.  1 
(1976);  New  York  Times  Co.  v.  Sullivan,  376  U.  S.  254 
(1964) ;  in  a  form  that  is  sold  for  profit.  Smith  v.  California, 
361  U.  S.  147  (1959) ;  Murdock  v.  Pennsylvania,  319  U.  S.  105 
(1943) ;  or  in  the  form  of  a  solicitation  to  pay  or  contribute 
money.  New  York  Times  Co.  v.  Sullivan,  supra;  Cantwell  v. 
Connecticut,  310  U.  S.  296  (1940).  If  commercial  speech  is  to 

be  distinguished,  it  ''must  be  distinguished  by  its  content." 
425  U.  S.,  at  761.  But  a  consideration  of  competing  interests 
reinforced  our  view  that  such  speech  should  not  be  with- 



695 

364  OCTOBER  TERM,  1976 

Opinion  of  the  Court  433  U.  S. 

drawn  from  protection  merely  because  it  proposed  a  mundane 

commercial  transaction.  Even  though  the  speaker's  interest 
is  largely  economic,  the  Court  has  protected  such  speech  in 
certain  contexts.  See,  e.  g.,  NLRB  v.  Gissel  Packing  Co.,  395 
U.  S.  575  (1969) ;  Thomhill  v.  Alabama,  310  U.  S.  88  (1940). 

The  listener's  interest  is  substantial:  the  consumer's  concern 
for  the  free  flow  of  commercial  speech  often  may  be  far  keener 
than  his  concern  for  urgent  political  dialogue.  Moreover, 

significant  societal  interests  are  served  by  such  speech.  Ad- 
vertising, though  entirely  commercial,  may  often  carry  infor- 

mation of  import  to  significant  issues  of  the  day.  See  Bigelow 
v.  Virginia,  421  U.  S.  809  (1975).  And  commercial  speech 
serves  to  inform  the  public  of  the  availability,  nature,  and 

prices  of  products  and  services,  and  thus  performs  an  indis- 
pensable role  in  the  allocation  of  resources  in  a  free  enterprise 

system.  See  FTC  v.  Procter  &  Gamble  Co.,  386  U.  S.  568, 

603-604  (1967)  (Harlan,  J.,  concurring).  In  short,  such 
speech  serves  individual  and  societal  interests  in  assuring 

informed  and  reliable  decisionmaking.  425  U.  S.,  at  761-765. 
Arrayed  against  these  substantial  interests  in  the  free  flow 

of  commercial  speech  were  a  number  of  proffered  justifica- 
tions for  the  advertising  ban.  Central  among  them  were 

claims  that  the  ban  was  essential  to  the  maintenance  of 

professionalism  among  licensed  pharmacists.  It  was  asserted 
that  advertising  would  create  price  competition  that  might 

cause  the  pharmacist  to  economize  at  the  customer's  expense. 
He  might  reduce  or  eliminate  the  truly  professional  portions 
of  his  services:  the  maintenance  and  packaging  of  drugs  so 
as  to  assure  their  effectiveness,  and  the  supplementation  on 

occasion  of  the  prescribing  physician's  advice  as  to  use. 
Moreover,  it  was  said,  advertising  would  cause  consumers 

to  price-shop,  thereby  undermining  the  pharmacist's  effort  to 
monitor  the  drug  use  of  a  regular  customer  so  as  to  ensure  that 
the  prescribed  drug  would  not  provoke  an  allergic  reaction  or 
be  incompatible  with  another  substance  the  customer  was 
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consuming.  Finally,  it  was  argued  that  advertising  would 
reduce  the  image  of  the  pharmacist  as  a  skilled  and  specialized 
craftsman — an  image  that  was  said  to  attract  talent  to  the 
profession  and  to  reinforce  tlie  good  liabits  of  those  in  it — to 
that  of  a  mere  shopkeeper.    Id.,  at  766-768. 
Although  acknowledging  that  the  State  had  a  strong  inter- 

est in  maintaining  professionalism  among  pharmacists,  this 
Court  concluded  that  the  proffered  justifications  were  inade- 

quate to  support  the  advertising  ban.  High  professional 
standards  were  assured  in  large  part  by  the  close  regulation 
to  which  pharmacists  in  Virginia  were  subject.  Id.,  at  768. 

And  we  observed  that  "on  close  inspection  it  is  seen  that  the 
State's  protectiveness  of  its  citizens  rests  in  large  measure  on 
the  advantages  of  their  being  kept  in  ignorance."  Id.,  at  769. 
But  we  noted  the  presence  of  a  potent  alternative  to  this 

'^highly  paternalistic"  approach:  ''That  alternative  is  to  as- 
sume that  this  information  is  not  in  itself  harmful,  that  people 

will  perceive  their  own  best  interests  if  only  they  are  well 
enough  informed,  and  that  the  best  means  to  that  end  is  to 
open  the  channels  of  communication  rather  than  to  close 

them."  Id.,  at  770.  The  choice  between  the  dangers  of  sup- 
pressing information  and  the  dangers  arising  from  its  free  flow 

was  seen  as  precisel]^  the  choice  "that  the  First  Amendment 
makes  for  us."  Ibid.  See  also  Linmark  Associates,  Inc.  v. 
Willmgboro,  431  U.  S.  85,  97  ( 1977) . 
We  have  set  out  this  detailed  summary  of  the  Pharmacy 

opinion  because  the  conclusion  that  Arizona's  disciplinary  rule 
is  violative  of  the  First  Amendment  might  be  said  to  flow 
a  fortiori  from  it.  Like  the  Virginia  statutes,  the  disciplinary 
rule  serves  to  inhibit  the  free  flow  of  commercial  information 

and  to  keep  the  public  in  ignorance.  Because  of  the  possi- 
bility, however,  that  the  differences  among  professions  might 

bring  different  constitutional  considerations  into  play,  we 

specifically  reserved  judgment  as  to  other  professions." 

IT  "We  stress  that  we  have  considered  in  this  case  the  regulation  of 



697 

366  OCTOBER  TERM,  1976 

Opinion  of  the  Court  433  U.  S.  . 

In  the  instant  case  we  are  confronted  with  the  arguments 
directed  explicitly  toward  the  regulation  of  advertismg  by 
licensed  attorneys. 

B 

The  issue  presently  before  us  is  a  narrow  one.    First,  we 
need  not  address  the  peculiar  problems  associated  with  adver- 

tising claims  relating  to  the  quality  of  legal  services.     Such 
claims  probably  are  not  susceptible  of  precise  measurement 
or  verification  and,  under  some  circumstances,  might  well  be 
deceptive  or  misleading  to  the  public,  or  even  false.     Appellee 

does  not  suggest,  nor  do  we  perceive,  that  appellants'  adver- 
tisement contained  claims,  extravagant  or  otherwise,  as  to 

the  quality  of  services.     Accordingly,  we  leave  that  issue  for 
another  day.     Second,  we  also  need  not  resolve  the  problems 
associated  with  in-person  solicitation  of  clients — at  the  hos- 

pital room  or  the  accident  site,  or  in  any  other  situation  that 

breeds  undue  influence — by  attorneys  or  their  agents  or  ?run- 

ners."     Activity  of  that  kind  might  well  pose  dangers  of  over- 
reaching and  misrepresentation  not  encountered  in  newspaper 

announcement   advertising.      Hence,   this   issue   also   is   not 

before  us.     Third,  we  note  that  appellee's  criticism  of  adver- 
tising by  attorneys  does  not  apply  with  much  force  to  some 

of  the  basic  factual  content  of  advertising:  information  as  to 

the  attorney's  name,  address,  and  telephone  number,  office 
hours,  and  the  like.    The  American  Bar  Association  itself  has 
a  provision  in  its  current  Code  of  Professional  Responsibility 
that  would  allow  the  disclosure  of  such  information,  and  more, 

commercial  advertising  by  pharmacists.  Although  we  express  no  opinion 
as  to  other  professions,  the  distinctions,  historical  and  functional,  between 
professions,  may  require  consideration  of  quite  different  factors.  Physi- 

cians and  lawyers,  for  example,  do  not  dispense  standardized  products; 
they  render  professional  services  of  almost  infinite  variety  and  nature, 
with  the  consequent  enhanced  possibility  for  confusion  and  deception  if 

they  were  to  undertake  certain  kinds  of  advertising,"  425  V.  S.,  at  773 
n.  25  (emphasis  in  original).    See  id.,  at  773-775  (concurring  opinion). 
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in  the  classified  section  of  the  telephone  directory.  DR  2-102 

(A)(6)  (1976).^®  We  recognize,  however,  that  an  advertising 
diet  limited  to  such  spartan  fare  would  provide  scant  nourish- 
ment. 
The  heart  of  the  dispute  before  us  today  is  whether 

lawyers  also  may  constitutionally  advertise  the  prices  at  which 

18  The  disciplinary  rule,  after  referring  to  a  listing  in  "a  reputable  law 
list,"  legal  directory,  or  classified  section  of  a  telephone  company  directory, 
states: 

'The  published  data  may  include  only  the  following:  name,  including 
name  of  law  firm  and  names  of  professional  associates;  addresses  and 
telephone  numbers;  one  or  more  fields  of  law  in  which  the  lawyer  or 
law  firm  concentrates,  to  the  extent  not  prohibited  by  the  authority  having 

jurisdiction  under  state  law  over  the  subject;  a  statement  that  practice 
is  limited  to  one  or  more  fields  of  law,  to  the  extent  not  prohibited  by 
the  authority  having  jurisdiction  under  state  law  over  the  subject  of 
limitation  of  practice  by  lawyers;  .a  statement  that  the  lawyer  or  law 
firm  specializes  in  a  particular  field  of  law  or  law  practice,  to  the  extent 
permitted  by  the  authority  having  jurisdiction  under  state  law  over  the 
subject  of  specialization  by  lawyers  and  in  accordance  with  rules  prescribed 
by  that  authority;  date  and  place  of  birth;  date  and  place  of  admission 

to  the  bar  of  state  and  fe'deral  courts;  schools  attended,  with  dates  of 
graduation,  degrees,  and  other  scholastic  distinctions;  public  or  quasi- 
public  offices;  mihtary  service;  posts  of  honor;  legal  authorships;  legal 
teaching  positions;  memberships,  offices,  conunittee  assignments,  and 
section  memberships  in  bar  associations;  memberships  and  offices  in  legal 

fraternities  and  legal  societies;  technical  and  professional  hcenses;  mem- 
berships in  scientific,  technical  and  professional  associations  and  societies; 

foreign  language  ability;  names  and  addresses  of  references,  and,  with 
their  consent,  names  of  chents  regularly  represented;  whether  credit  cards 
or  other  credit  arrangements  are  accepted ;  office  and  otlier  hours  of  avail- 

ability; a  statement  of  legal  fees  for  an  initial  consultation  or  the  avail- 
ability upon  request  of  a  written  schedule  of  fees  or  an  estimate  of  the 

fee  to  be  charged  for  the  specific  services;  provided,  all  such  published 
data  shall  be  disseminated  only  to  the  extent  and  in  such  format  and 
language  uniformly  applicable  to  all  lawyers,  as  prescribed  by  the  authority 
having  jurisdiction  by  state  law  over  the  subject.  This  proviso  is  not 
applicable  in  any  state  unless  and  until  it  is  implemented  by  such  authority 

in  that  state." 
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certain  routine  services  will  be  performed.  Numerous  justifi- 
cations are  proffered  for  the  restriction  of  such  price  advertis- 

ing.   We  consider  each  in  turn: 
1.  The  Adverse  Effect  on  Professionalism.  Appellee  places 

particular  emphasis  on  the  adverse  effects  that  it  feels  price 
advertising  will  have  on  the  legal  profession.  The  key  to 

professionalism,  it  is  argued,  is  the  sense  of  pride  that  involve- 
ment in  the  discipline  generates.  It  is  claimed  that  price 

advertising  will  bring  about  commercialization,  which  will 

undermine  the  attorney's  sense  of  dignity  and  self-worth. 
The  hustle  of  the  marketplace  will  adversely  affect. the  pro- 

fession's service  orientation,  and  irreparably  damage  the 
delicate  balance  between  the  lawyer's  need  to  earn  and  his 
obligation  selflessly  to  serve.  Advertising  is  also  said  to  erode 

the  client's  trust  in  his  attorney:  Once  the  client  perceives 
that  the  lawyer  is  motivated  by  profit,  his  confidence  that  the 

attorney  is  acting  out  of  a  commitment  to  the  client's  welfare 
is  jeopardized.  And  advertising  is  said  to  tarnish  the  digni- 

fied public  image  of  the  profession. 
We  recognize,  of  course,  and  commend  the  spirit  of  public 

service  with  which  the  profession  of  law  is  practiced  and  to 

which  it  is  dedicated.  The  present  Members  of  this  Court,  li- 
censed attorneys  all,  could  not  feel  otherwise.  And  we  would 

have  reason  to  pause  if  we  felt  that  our  decision  today  would 
undercut  that  spirit.  But  we  find  the  postulated  connection 
between  advertising  and  the  erosion  of  true  professionalism 
to  be  severely  strained.  At  its  core,  the  argument  pre- 

sumes that  attorneys  must  conceal  from  themselves  and 

from  their  clients  the  re^-life  fact  that  lawyers  earn  their 
livelihood  at  the  box.  We  suspect  that  few  attorneys  engage 

in  such  self-deception."    And  rare  is  the  client,  moreover, 

^*  Counsel  for  the  appellee  at  oral  argument  readily  stated :  "We  all 
know  that  law  offices  are  big  businesses,  that  they  may  hav>e  billion-dollar 

or  milhon-dollar  clients,  they're  run  with  computers,  and  all  the  rest. 
And  so  the  argument  may  be  made  that  to  term  them  noncommercial 

is  sanctimonious  humbug."    Tr.  of  Oral  Arg.  64. 
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even  one  of  modest  means,  who  enlists  the  aid  of  an  at- 

torney with  the  expectation  that  his  services  will  be  ren- 
dered free  of  charge.  See  B.  Christensen,  Lawyers  for  People 

of  Moderate  Means  152-153  (1970).  In  fact,  the  American 

Bar  Association  advises  that  an  attorney  should  reach  "a 
clear  agreement  with  his  client  as  to  the  basis  of  the  fee 

charges  to  be  made,''  and  that  this  is  to  be  done  '^[a]s  soon 

as  feasible  after  a  lawyer  has  been  employed.''  Code  of  Pro- 
fessional Responsibility,  EC  2-19  (1976).  If  the  commercial 

basis  of  the  relationship  is  to  be  promptly  disclosed  on  ethical 
grounds,  once  the  client  is  in  the  office,  it  seems  inconsistent 
to  condemn  the  candid  revelation  of  the  same  information 
before  he  arrives  at  that  office. 

Moreover,  the  assertion  that  advertising  will  diminish  the 

attorney's  reputation  in  the  community  is  open  to  question. 
Bankers  and  engineers  advertise,"  and  yet  these  professions 

20  See  B.  Christensen,  Lawyers  for  People  of  Moderate  Means  151-152 

(1970) ;  Note,  Advertising,  Solicitation  and  the  Profession's  Duty  to  Make 
Legal  Counsel  Available,  81  Yale  L.  J.  1181,  1190  (1972).  Indeed,  it 
appears  that  even  the  medical  profession  now  views  the  alleged  adverse 
effect  of  advertising  in  a  somewhat  different  light  from  the  appellee.  A 

Statement  of  the  Judicial  Council  of  the  American  Medical  Association  pro- 
vides in  part:  \ 

"Advertising — ^The  Principles  [of  Medical  Ethics']  do  not  proscribe  ad- 
vertising; they  proscribe  the  solicitation  of  patients.  .  .  .  The  pubhc 

is  entitled  to  know  the  names  of  physicians,  the  type  of  their  practices, 
the  location  of  their  offices,  their  office  hours,  and  other  useful  information 
that  will  enable  people  to  make  a  more  informed  choice  of  physician. 

"The  physician  may  furnish  this  information  through  the  accepted  local 
media  of  advertising  or  conununication,  which  are  open  to  all  physicians 
on  hke  conditions.  Office  signs,  professional  cards,  dignified  announce- 

ments, telephone  directory  listings,  and  reputable  directories  are  examples 
of  acceptable  media  for  making  information  available  to  the  public. 

"A  physician  may  give  biographical  and  other  relevant  data  for  listing 
in  a  reputable  directory.  ...  If  the  physician,  at  his  option,  chooses  to 
supply  fee  information,  the  published  data  may  include  his  charge  for  a 
standard  office  visit  or  his  fee  or  range  of  fees  for  specific  types  of  services, 
provided  disclosure  is  made  of  the  variable  and  other  pertinent  factors 
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are  not  regarded  as  undignified.  •  In  fact,  it  has  been  sug- 
gested that  the  failure  of  lawyers  to  advertise  creates  public 

disillusionment  with  the  profession."  The  absence  of  ad- 

vertising may  be  seen  to  reflect  the  profession's  failure  to 
reach  out  and  serve  the  community:  Studies  reveal  that  many 
persons  do  not  obtain  counsel  even  when  they  perceive  a  need 

because  of  the  feared  price  of  services "  or  because  of  an 
inability  to  locate  a  competent  attorney."     Indeed,  cynicism 

affecting  the  amount  of  the  fee  specified.    The  published  data  may  in- 
clude other  relevant  facts  about  the  physician,  but  false,  misleading,  or  • 

deceptive  statements  or  claims  should  be  avoided."    235  J.  A.  M,  A. 
2328  (1976). 

2^  See  M.  Freedman,  Lawyers*  Ethics  in  an  Adversary  System  115-116 
(1975) ;  Branca  &  Steinberg,  Attorney  Fee  Schedules  and  Legal  Adver- 

tising: The  Implications  of  Goldfarb,  24  U.  C.  L.  A.  L.  Rev.  475,  516-517 
(1977). 

**The  Report  of  the  Special  Committee  on  the  Availabihty  of  Legal 
Services,  adopted  by  the  House  of  Delegates  of  the  American  Bar  Associ- 

ation, and  contained  in  the  ABA's  Revised  Handbook  on  Prepaid  Legal 
Services  (1972),  states,  at  26:  "We  are  persuaded  that  the  actual  or  feared 
price  of  such  services  coupled  with  a  sense  of  unequal  bargaining  status  is 

a  significant  barrier  to  wider  utilization  of  legal  services."  See  also  E. 
Koos,  The  Family  and  The  Law  7  (1948)  (survey  in  which  47.6%  of  work- 

ing-class families  cited  cost  as  the  reason  for  hot  using  a  lawyer);  P. 
Murphy  &  S.  Walkowski,  Compilation  of  Reference  Materials  on  Prepaid 

Legal  Services  2-3  (1973)  (summarizing  study  in  which  514  of  1,040 

respondents  gave  expected  cost  as  reason  for  not  using  a  lawyer's  ser'-ices 
despite  a  perceived  need).  There  are  indications  that  fear  of  cost  is  un- 

realistic. See  Petition  of  the  Board  of  Governors  of  the  District  of 

Columbia  Bar  for  Amendments  to  Rule  X  of  the  Rules  Governing  the 
Bar  of  the  District  of  Columbia  (1976),  reprinted  in  the  Brief  for  United 

States  as  Amicus  Curiae  10a,  24a-25a  (reporting  study  in  which  middle- 

class  consumers  overestimated  lawyers'  fees  by  91%  for  the  drawing  of  a 
simple  will,  340%  for  reading  and  advising  on  a  2-page  installment  sales 
contract,  and  123%  for  30  minutes  of  consultation).  See  also  F.  Marks, 
R.  Hallauer,  R.  Clifton,  The  Shreveport  Plan:  An  Experiment  in  the 

Delivery  of  Legal  Services  50-52  (1974). 
"  The  preliminary  release  of  some  of  the  results  of  a  survey  conducted 

by  the  ABA  Special  Conmiittee  to  Survey  Legal  Needs  in  collaboration 



702 

BATES  V.  STATE  BAR  OF  ARIZONA  371 

350  Opinion  of  the  Court 

with  regard  to  the  profession  may  be  created  by  the  fact  that 
it  long  has  publicly  eschewed  advertising,  while  condoning  the 
actions  of  the  attorney  who  structures  his  social  or  civic 
associations  so  as  to  provide  contacts  with  potential  clients. 

It  appears  that  the  ban  on  advertising  originated  as  a  rule 
of  etiquette  and  not  as  a  rule  of  ethics.  Early  lawyers  in  Great 
Britain  viewed  the  law  as  a  form  of  public  service,  rather 
than  as  a  means  of  earning  a  living,  and  they  looked  down 

on  ''trade"  as  unseemly.  See  H.  Drinker,  Legal  Ethics  5,  210- 
211  (1953).^*  Eventually,  the  attitude  toward  advertising 
fostered  by  this  view  evolved  into  an  aspect  of  the  ethics  of 
the  profession.  Id.,  at  211.  But  habit  and  tradition  are 
not  in  themselves  an  adequate  answer  to  a  constitutional 
challenge.  In  this  day,  we  do  not  belittle  the  person  who 
earns  his  living  by  the  strength  of  his  arm  or  the  force  of 

his  mind.     Since  the  belief  that  lawyers  are  somehow  "above" 

with  the  American  Bar  Foundation  reveals  that  487%  strongly  agreed  and 
another  30.2%  shghtly  agreed  with  the  statement  that  people  do  not  go 
to  lawyers  because  they  have  no  way  of  knowing  which  lawyers  are 
competent  to  handle  their  particular  problems.  ABA,  Legal  Services  & 
the  Public,  3  Alternatives  15  (Jan.  1976).  See  B.  Curran  &  F.  Spalding, 
The  Legal  Needs  of  the  Public  96  (Preliminary  Report  1974)  (an  earlier 
report  concerning  the  same  survey).  Although  advertising  by  itself  is  not 
adequate  to  deal  with  this  problem  completely,  it  can  provide  some  of  the 
information  that  a  consumer  needs  to  make  an  intelligent  selection. 

2*  The  British  view  may  be  changing.  An  official  British  Commission 
recently  presented  reports  to  Parliament  recommending  that  solicitors  be 

permitted  to  advertise.  Monopolies  and  Mergers  Commission,  Serv- 
ices of  Solicitors  in  England  and  Wales:  A  Report  on  the  Supply  of  Serv- 
ices of  Solicitors  in  England  and  Wales  in  Relation  to  Restrictions  on 

Advertising  39-41  (1976);  Monopolies  and  Mergers  Commission;  Services 
of  Solicitors  in  Scotland :  A  Report  on  the  Supply  of  Services  of  Solicitors 
in  Scotland  in  Relation  to  Restrictions  on  Advertising  31-34  (1976).  A 
companion  study  concerning  barristers  recommended  that  no  changes  be 
made  in  the  restrictions  upon  their  advertising,  chiefly  because  barristers 
are  not  hired  directly  by  laymen.  Monopolies  and  Mergers  Com- 

mission, Barristers'  Services:  A  Report  on  the  Supply  of  Barristers'  Serv- 
ices in  Relation  to  Restrictions  on  Advertising  21-24  (1976), 
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trade  has  become  an  anachronism,  the  historical  foundation 
for  the  advertising  restraint  has  crumbled. 

2.  The  Inherently  Misleading  Nature  of  Attorney  Adver- 
tising. It  is  argued  that  advertising  of  legal  services  inevita- 

bly will  be  misleading  (a)  because  such  services  are  so  individ- 
ualized with  regard  to  content  and  quality  as  to  prevent 

informed  comparison  on  the  basis  of  an  advertisement,  (b)  be- 
cause the  consumer  of  legal  services  is  unable  to  determine 

in  advance  just  what  services  he  needs,  and  (c)  because 
advertising  by  attorneys  will  highlight  irrelevant  factors  and 
fail  to  show  the  relevant  factor  of  skill. 

We  are  not  persuaded  that  restrained  professional  adver- 
tising by  lawyers  inevitably  will  be  misleading.  Although 

many  services  performed  by  attorneys  are  indeed  unique,  it 
is  doubtful  that  any  attorney  would  or  could  advertise  fixed 

prices  for  services  of  that  type."  The  only  services  that  lend 
themselves  to  advertising  are  the  routine  ones:  the  uncon- 

tested divorce,  the  simple  adoption,  the  uncontested  personal 

bankruptcy,  the  change  of  name,  and  the  like — the  very  serv- 

ices advertised  by  appellants."  Although  the  precise  service 
demanded  in  each  task  may  vary  slightly,  and  although  legal 
services  are  not  fungible,  these  facts  do  not  make  advertising 

^'  See  Morgan,  The  Evolving  Concept  of  Professional  Responsibility,  90 
Harv.  L.  Rev.  702,  741  (1977);  Note,  Advertising,  Solicitation  and  the 

Profession's  Duty  to  Make  Legal  Counsel  Available,  81  Yale  L.  J.  1181, 
1203  (1972).  Economic  considerations  suggest  that  advertising  is  a  more 
significant  force  in  the  marketing  of  inexpensive  and  frequently  used  goods 
and  services  with  mass  markets,  than  in  the  marketing  of  unique  products 
or  services. 

2fi  Moreover,  we  see  nothing  that  is  misleading  in  the  advertisement  of 
the  cost  of  an  initial  half-hour  consultation.  The  American  Bar  Associa- 

tion's Code  of  Professional  ResponsibiHty,  DR  2-102  (A)(6)  (1976),  per- 
mits the  disclosure  of  such  fee  information  in  the  classified  section  of  a 

telephone  directory.  See  n.  18,  supra.  If  the  information  is  not  mislead- 
ing when  published  in  a  telephone  directory,  it  is  difficult  to  see  why  it 

becomes  misleading  when  published  in  a  newspai>er. 
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misleading  so  long  as  the  attorney  does  the  necessary  work 

at  the  advertised  price."  The  argument  that  legal  services  are 
so  unique  that  fixed  rates  cannot  meaningfully  be  established 
is  refuted  by  the  record  in  this  case:  The  appellee  State  Bar 

itself  sponsors  a  Legal  Services  Program  in  which  the  par- 
ticipating attorneys  agree  to  perform  services  like  those  adver- 

tised by  the  appellants  at  standardized  rates.  App.  459-478. 
Indeed,  until  the  decision  of  this  Court  in  Goldfarb  v.  Virginia 
State  Bar,  421  U.  S.  773  (1975),  the  Maricopa  County  Bar 
Association  apparently  had  a  schedule  of  suggested  minimum 
fees  for  standard  legal  tasks.  App.  355.  We  thus  find  of 
little  force  the  assertion  that  advertising  is  misleading  because 

of  an  inherent  lack  of  standardization  in  legal  services." 
The    second    component    of    the    argument — that    adver- 

2T  One  commentator  has  observed :  "  [A]  moment's  reflection  reveals 
that  the  same  argument  can  be  made  for  barbers;  rarely  are  two  haircuts 
identical,  but  that  does  not  mean  that  barbers  cannot  quote  a  standard 
price.  Lawyers  perform  countless  relatively  standardized  services  which 
vary  somewhat  in  complexity  but  not  so  much  as  to  make  each  job  utterly 

unique."    Morgan,  supra,  n.  25,  at  714. 
"  The  Chief  Justice  and  Mr.  Justice  Powell  argue  in  dissent  that 

advertising  will  be  misleading  because  the  exact  services  that  are  included 
in  an  advertised  package  may  not  be  clearly  specified  or  understood 

by  the  prospective  client.  Post,  at  386-387  and  392-394.  The  bar,  how- 
ever, retains  the  power  to  define  the  services  that  must  be  included  in  an 

advertised  package,  such  as  an  uncontested  divorce,  thereby  standardizing 

the  "product."  We  recognize  that  an  occasional  client  might  fail  to 
appreciate  the  complexity  of  his  legal  problem  and  will  visit  an  attorney 
in  the  mistaken  belief  that  his  difficulty  can  be  handled  at  the  ad- 

vertised price.  The  misunderstanding,  however,  usually  will  be  exposed 
at  the  initial  consultation,  and  an  ethical  attorney  would  impose,  at 
the  most,  a  minimal  consultation  charge  or  no  charge  at  all  for  the 
discussion.  If  the  client  decides  to  have  work  performed,  a  fee  could 
be  negotiated  in  the  normal  manner.  The  client  is  thus  in  largely 
the  same  position  as  he  would  be  if  there  were  no  advertising.  In  light 
of  the  benefits  of  advertising  to  those  whose  problem  can  be  resolved 
at  the  advertised  price,  suppression  is  not  warranted  on  account  of  the 
occasional  client  who  misperceives  his  legal  difficulties. 
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tising  ignores  the  diagnostic  role — fares  little  better."  It  is 
unlikely  that  many  people  go  to  an  attorney  merely  to  ascer- 

tain if  they  have  a  clean  bill  of  legal  health.  Rather,  attor- 
neys are  likely  to  be  employed  to  perform  specific  tasks. 

Although  the  client  may  not  know  the  detail  involved  in  per- 
forming the  task,  he  no  doubt  is  able  to  identify  the  service 

he  desires  at  the  level  of  generality  to  which  advertising  lends 
itself. 

The  third  component  is  not  without  merit:  Advertising  does 
not  provide  a  complete  foundation  on  which  to  select  an 
attorney.  But  it  seems  peculiar  to  deny  the  consumer,  on 
the  ground  that  the  information  is  incomplete,  at  least  some 
of  the  relevant  information  needed  to  reach  an  informed 

decision.  The  alternative — the  prohibition  of  advertising — 
serves  only  to  restrict  the  information  that  flows  to  con- 

sumers.^°     Moreover,  the  argument  assumes  that  the  pubhc 

2»  The  same  argument  could  be  made  about  the  advertising  of  abortion 
services.  Although  the  layman  may  not  know  all  the  details  of  the  medical 
procedure  and  may  not  always  be  able  accurately  to  diagnose  pregnancy, 
such  advertising  has  certain  First  Amendment  protection.  Bigelow  v. 
Virginia,  421  U.  S.  809  (1975). 

^°  It  might  be  argued  that  advertising  is  undesirable  because  it  allows 
the  potential  client  to  substitute  advertising  for  reputational  information  in 
selecting  an  appropriate  attorney.  See,  e.  g.,  Note,  Shermaji  Act  Scrutiny 
of  Bar  Restraints  on  Advertising  and  Solicitation  by  Attorneys,  62  Va.  L. 

Rev.  1135,  1152-1157  (1976).  Since  in  a  referral  system  relying  on 

reputation  an  attorney's  future  business  is  partially  dependent  on  current 
performance,  such  a  system  has  the  benefit  both  of  providing  a  mechanism 
for  disciphning  misconduct  and  of  creating  an  incentive  for  an  attorney  to 
do  a  better  job  for  his  present  clients.  Although  the  system  may  have 
worked  when  the  typical  lawyer  practiced  in  a  small,  homogeneous  com- 

munity in  which  ascertaining  reputational  information  was  easy  for  a 
consumer,  commentators  have  seriously  questioned  its  current  efficacy. 

See,  e.  g.,  B.  Christensen,  Lawyers  for  People  of  Moderate  Means  128-135 
(1970);  Note,  Bar  Restrictions  on  Dissemination  of  Information  about 
Legal  Services,  22  U.  C.  L.  A.  L.  Rev.  483,  500  (1974);  Note,  Sherman 

Act  Scrutiny,  supra,  at  1156-1157.  The  trends  of  urbanization  and 
specialization  long  sinoe  have  moved  the  typical  practice  of  law  from  its 
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is  not  sophisticated  enough  to  realize  the  limitations  of  adver- 
tising, and  that  the  public  is  better  kept  in  ignorance  than 

trusted  with  correct  but  incomplete  information.  We  suspect 
the  argument  rests  on  an  underestimation  of  the  public.  In 
any  event,  we  view  a&  dubious  any  justification  that  is  based 
on  the  benefits  of  public  ignorance.  See  Virginia  Pharmacy 

Board  v.  Virginia  Consumer  Council; A25  U.  S.,  at  769-770. 
Although,  of  course,  the  bar  retains  the  power  to  correct  omis- 

sions that  have  the  effect  of  presenting  an  inaccurate  picture, 
the  preferred  remedy  is  more  disclosure,  rather  than  less.  If 
the  naivete  of  the  public  will  cause  advertising  by  attorneys 

to  be  misleading,  then  it  is  the  bar's  role  to  assure  that  the 
populace  is  sufficiently  informed  as  to  enable  it  to  place 
advertising  in  its  proper  perspective. 

3.  The  Adverse  Effect  on  the  Administration  of  Justice. 
Advertising  is  said  to  have  the  undesirable  effect  of  stirring  up 

litigation."  The  judicial  machinery  is  designed  to  serve  those 
who  feel  sufficiently  aggrieved  to  bring  forward  their  claims. 
Advertising,  it  is  argued,  serves  to  encourage  the  assertion  of 

legal  rights  in   the   courts',   thereby   undesirably   unsettling 

small-town  setting.  See  R.  Pound,  The  Lawyer  from  Antiquity  to  Modem 
Times  242  (1953).  Information  as  to  the  qualifications  of  lawyers  is  not 

available  to  many.  See  n.  2^,  supra.  And,  if  available,  it  may  be  inac- 
curate or  biased.    See  Note,  Sherman  Act  Scrutiny,  supra,  at  1157. 

31  It  is  argued  that  advertising  also  will  encourage  fraudulent  claims. 
We  do  not  believe,  however,  that  there  is  an  inevitable  relationship  between 
advertising  and  dishonesty.  See  Monopolies  and  Mergers  Commission, 

Services  of  Solicitors  in  England  and  Wales,  supra,  n.  24,  at  32-33  ("The 
temptation  to  depart  from  the  high  standards  required  of  the  profession 
no  doubt  exists,  but  we  do  not  believe  that  solicitors  would  be  likely  to 
succumb  to  it  more  easily  or  more  frequently  merely  by  reason  of  the 
supposed  contamination  of  advertising;  the  traditions  of  the  profession 
and  the  sense  of  responsibility  of  its  members  are  in  our  view  too  strong 

for  this  to  happen").  Unethical  lawyers  and  dishonest  laymen  are  likely 
to  meet  even  though  restrictions  on  advertising  exist.  The  appropriate 
response  to  fraud  is  a  sanction  addressed  to  that  problem  alone,  not  a 
sanction  that  unduly  burdens  a  legitimate  activity. 
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societal  repose.  There  is  even  a  suggestion  of  barratry.  See, 

e.  g.,  Comment,  A  Critical  Analysis  of  Rules  Against  Solicita- 

tion by  Lawyers,  25  U.  Chi.  L.  Rev.  674,  675-676  (1958). 
But  advertising  by  attorneys  is  not  an  unmitigated  source 

of  harm  to  the  administration  of  justice.  It  may  offer  great 

benefits.  Although  advertising  might  increase  the  use  of  the 

judicial  machiner>',  we  cannot  accept  the  notion  that  it  is 
always  better  for  a  person  to  suffer  a  wrong  silently  than  to 

redress  it  by  legal  action."  As  the  bar  acknowledges,  ''the 
middle  70%  of  our  population  is  not  being  reached  or  served 

adequately  by  the  legal  profession."  ABA,  Revised  Hand- 
book on  Prepaid  Legal  Services  2  (1972)."  Among  the 

reasons  for  this  underutihzation  is  fear  of  the  cost,  and  an 
inability  to  locate  a  suitable  lawyer.  See  nn.  22  and  23,  supra. 
Advertising  can  help  to  solve  this  acknowledged  problem: 

Advertising  is  the  traditional  mechanism  in  a  free-market 
economy  for  a  supplier  to  inform  a  potential  purchaser  of  the 
availability  and  terms  of  exchange.  The  disciplinary  rule  at 

issue  likely  has  served  to  burden  access  to  legal  services,  par- 

^2  Decided  cases  reinforce  this  view.  The  Court  often  has  recognized 
that  collective  activity  undertaken  to  obtain  meaningful  access  to  the 

courts  is  protected  under  the  First  Amendment.  See  United  Transporta- 
tion Union  v.  Michigan  Bar,  401  U.  S.  576,  585  (1971);  Mine  Workers  v. 

Illinois  Bar  Assn.,  389  U.  S.  217,  222-224  (1967);  Railroad  Trainmen  v. 
Virginia  Bar,  377  U.  S.  1,  7  (1964) ;  NAACP  v.  Button,  371  U.  S.  415,  438- 
440  (1963).  It  would  be  difficult  to  understand  these  cases  if  a  lawsuit 
were  somehow  viewed  as  an  evil  in  itself.  Underlying  them  was  the 

Court's  concern  that  the  aggrieved  receive  information  regarding  their 
legal  rights  and  the  means  of  effectuating  them.  This  concern  applies  with 
at  least  as  much  force  to  aggrieved  individuals  as  it  does  to  groups. 

'^The  ABA  survey  discussed  in  n.  23  indicates  that  35.8%  of  the  adult 
population  has  never  visited  an  attorney  and  another  27.9%  has  visited  an 

attorney  only  once.  3  Alternatives,  supra,  n.  23,  at  12.  See  also  P.  Mur- 
phy tt  S.  Walkowski,  Compilation  of  Reference  Materials  on  Prepaid  Legal 

Services  1  (1973) ;  Meserve,  Our  Forgotten  Client:  The  Average  American, 

57  A.  B.  A.  J.  1092  (1971).  Appellee  concedes  the  existence  of  the  prob- 
lem, but  argues  that  advertising  offers  an  unfortunate  solution.  Brief  for 

Appellee  54-56. 
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ticularly  for  the  not-quite-poor  and  the  unknowledgeable.  A 
rule  allowing  restrained  advertising  would  be  in  accord  with 

the  bar's  obligation  to  "facilitate  the  process  of  intelligent 
selection  of  lawyers,  and  to  assist  in  making  legal  services  fully 

available."  ABA  Code  of  Professional  Responsibihty  EC  2-1 
(1976). 

4.  The  Undesirable  Economic  Effects  of  Advertising,  It  is 
claimed  that  advertising  will  increase  the  overhead  costs  of 
the  profession,  and  that  these  costs  then  will  be  passed  along 
to  consumers  in  the  form  of  increased  fees.  Moreover,  it  is 

claimed  that  the  additional  cost  of  practice  will  create  a  sub- 
stantial entry  barrier,  deterring  or  preventing  young  attor- 

neys from  penetrating  the  market  and  entrenching  the  posi- 
tion of  the  bar's  established  members. 

These  two  arguments  seem  dubious  at  best.  Neither  dis- 
tinguishes lawyers  from  others,  see  Virginia  Pharmacy  Board 

v.  Virginia  Consumer  Council,  425  U.  S.,  at  768,  and  neither 
appears  relevant  to  the  First  Amendment.  The  ban  on  adver- 

tising serves  to  increase  the  difficulty  of  discovering  the  lowest 
cost  seller  of  acceptable  ability.  As  a  result,  to  this  extent 
attorneys  are  isolated  from  competition,  and  the  incentive  to 
price  competitively  is  reduced.  Although  it  is  true  that  the 
effect  of  advertising  on  the  price  of  services  has  not  been 
demonstrated,  there  is  revealing  evidence  with  regard  to  prod- 

ucts; where  consumers  have  the  benefit  of  price  advertising, 
retail  prices  often  are  dramatically  lower  than  they  would  be 

without  advertising.^*  It  is  entirely  possible  that  advertising 
will  serve  to  reduce,  not  advance,  the  cost  of  legal  services  to 
the  consumer." 

"  See  Benham,  The  Effect  of  Advertising  on  the  Price  of  Eyeglasses,  15 
J.  Law  &  Econ.  337  (1972);  J.  Cady,  Restricted  Advertising  and  Com- 

petition: The  Case  of  Retail  Drugs  (1976).  See  also  Virginia  Pharmacy 
Board  v.  Virginia  Consumer  Council,  425  U.  S.,  at  754,  and  n.  11  (noting 
variation  in  drug  prices  of  up  to  1200%  in  one  city) . 

^5  On  the  one  hand,  advertising  does  increase  an  attorney's  overhead 
costs,  and,  in  Hght  of  the  underutilization  of  legal  services  by  the  public, 
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The  entry-barrier  argument  is  equally  unpersuasive.  In 
the  absence  of  advertising,  an  attorney  must  rely  on  his  con- 

tacts with  the  community  to  generate  a  flow  of  business.  In 
view  of  the  time  necessary  to  develop  such  contacts,  the  ban 
in  fact  serves  to  perpetuate  the  market  position  of  established 

attorneys.  Consideration  of  entry-barrier  problems  would 
urge  that  advertising  be  allowed  so  as  to  aid  the  new  com- 

petitor in  penetrating  the  market. 
5.  The  Adverse  Effect  of  Advertising  on  the  Quality  of 

Service.  It  is  argued  that  the  attorney  may  advertise  a  given 

''package"  of  service  at  a  set  price,  and  will  be  inclined  to 
provide,  by  indiscriminate  use,  the  standard  package  regard- 

less of  whether  it  fits  the  client's  needs. 
Restraints  on  advertising,  however,  are  an  ineffective  way 

of  deterring  shoddy  work.  An  attorney  who  is  inclined  to 
cut  quality  will  do  so  regardless  of  the  rule  on  advertising. 
And  the  advertisement  of  a  standardized  fee  does  not  nec- 

essarily mean  that  the  services  offered  are  undesirably 
standardized.  Indeed,  the  assertion  that  an  attorney  who 
advertises  a  standard  fee  will  cut  quality  is  substantially 

undermined  by  the  fixed-fee  schedule  of  appellee's  own  pre- 
paid Legal  Services  Program.     Even  if  advertising  leads  to  the 

see  n.  33,  supra,  it  may  increase  substantially  the  demand  for  services. 
Both  these  factors  will  tend  to  increase  the  price  of  legal  services.  On  the 
other  hand,  the  tendency  of  advertising  to  enhance  competition  might  be 
expected  to  produce  pressures  on  attorneys  to  reduce  fees.  The  net  effect 
of  these  competing  influences  is  hard  to  estimate.  Wo  deem  it  significant, 
however,  that  consumer  organizations  have  filed  briefs  as  amici  urging  that 
the  restriction  on  advertising  be  lifted.  And  we  note  as  well  that,  despite 
the  fact  that  advertising  on  occasion  might  increase  the  price  the  consumer 
must  pay,  competition  through  advertising  is  ordinarily  the  desired  norm. 

Even  if  advertising  causes  fees  to  drop,  it  is  by  no  means  clear  that  a 
loss  of  income  to  lawyers  will  result.  The  increased  volume  of  business 
generated  by  advertising  might  more  than  compensate  for  the  reduced 
profit  per  case.  See  Frierson,  Legal  Advertising,  Barrister  6,  8  (Winter 
1975) ;  Wilson,  Madison  Avenue,  Meet  the  Bar,  61  A.  B.  A.  J.  586,  588 
(1975). 
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creation  of  "legal  clinics"  like  that  of  appellants' — clinics  that 
emphasize  standardized  procedures  for  routine  problems — it  is 
possible  that  such  clinics  will  improve  service  by  reducing  tlie 
likelihood  of  error. 

6.  The  Difficulties  of  Enjorcement.  Finally,  it  is  argued 
that  the  wholesale  restriction  is  justified  by  the  problems  of 
enforcement  if  any  other  course  is  taken.  Because  the  public 
lacks  sophistication  in  legal  matters,  it  may  be  particularly 
susceptible  to  misleading  or  deceptive  advertising  by  lawyers. 
After-the-fact  action  by  the  consumer  lured  by  such  advertis- 

ing may  not  provide  a  realistic  restraint  because  of  the  inabil- 
ity of  the  layman  to  assess  whether  the  service  he  lias  received 

meets  professional  standards.  Thus,  the  vigilance  of  a  regu- 
latory agency  will  be  required.  But  because  of  the  numerous 

purveyors  of  services,  the  overseeing  of  advertising  will  be 
burdensome. 

It  is  at  least  somewhat  incongruous  for  the  opponents  of 

advertising  to  extol  the  virtues  and  altruism  of  the  legal  pro- 
fession at  one  point,  and,  at  another,  to  assert  that  its  mem- 

bers will  seize  the  opportunity  to  mislead  and  distort.  We 
suspect  that,  with  advertising,  most  lawyers  will  behave  as 
they  always  have:  They  will  abide  by  their  solemr>  oaths  to 
uphold  the  integrity  and  honor  of  their  profession  and  of  the 
legal  system.  For  every  attorney  who  overreaches  through 
advertising,  there  will  be  thousands  of  others  who  will  be  can- 

did and  honest  and  straightforward.  And,  of  course,  it  will 

be  in  the  latter's  interest,  as  in  other  cases  of  misconduct  at 
the  bar,  to  assist  in  weeding  out  those  few  who  abuse  their 
trust. 

In  sum,  we  are  not  persuaded  that  any  of  the  proffered 
justifications  rise  to  the  level  of  an  acceptable  reason  for  the 
suppression  of  all  advertising  by  attorneys. 

C 

In  the  usual  case  involving  a  restraint  on  speech,  a  showing 
that  the  challenged  rule  served  unconstitutionally  to  suppress 
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speech  would  end  our  analysis.  In  the  First  Amendment 
context,  the  Court  has  permitted  attacks  on  overly  broad 
statutes  without  requiring  that  the  person  making  the  attack 
demonstrate  that  in  fact  his  specific  conduct  was  protected. 

See,  e.  g.,  Bigelow  v.  Virginia,  421  U.  S.,  at  815-816;  Gooding 
V.  Wilson,  405  U.  S.  518,  521-522  (1972);  Dombrowski  v. 
Pfister,  380  U.  S.  479,  486  (1965).  Having  shown  that  the 
disciplinary  rule  interferes  with  protected  speech,  appellants 
ordinarily  could  expect  to  benefit  regardless  of  the  nature  of 
their  acts. 

The  First  Amendment  overbreadth  doctrine,  however, 
represents  a  departure  from  the  traditional  rule  that  a 
person  may  not  challenge  a  statute  on  the  ground  that 
it  might  be  applied  unconstitutionally  in  circumstances 
other  than  those  before  the  court.  See,  e.  g.,  Broadrick  v. 
Oklahoma,  413  U.  S.  601,  610  (1973) ;  United  States  v.  Raines, 
362  U.  S.  17,  21  (1960);  Ashwander  v.  TV  A,  297  U.  S.  288, 
347  (1936)  (Brandeis,  J.,  concurring).  The  reason  for  the 

special  rule  in  First  Amendment  cases  is  apparent:  An  over- 
broad statute  might  serve  to  chill  protected  speech.  First 

Amendment  interests  are  fragile  interests,  and  a  person  who 
contemplates  protected  activity  might  be  discouraged  by  the 
in  terrorem  effect  of  the  statute.  See  NAACP  v.  Button,  371 
U.  S.  415,  433  (1963).  Indeed,  such  a  person  might  choose 

not  to  speak  because  of  uncertainty  whether  his  claim  of  priv- 
ilege would  prevail  if  challenged.  The  use  of  overbreadth 

analysis  reflects  the  conclusion  that  the  possible  harm  to 
society  from  allowing  unprotected  speech  to  go  unpunished 
is  outweighed  by  the  possibility  that  protected  speech  will 
be  muted. 

But  the  justification  for  the  application  of  overbreadth  anal- 
ysis applies  weakly,  if  at  all,  in  the  ordinary  commercial 

context.  As  was  acknowledged  in  Virginia  Pharmacy  Board 
V.  Virginia  Consumer  Council,  425  U.  S.,  at  771  n.  24,  there 
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are  "commonsense  differences"  between  commercial  speech 
and  other  varieties.  See  also  id.,  at  775-781  (concurring  opin- 

ion). Since  advertising  is  linked  to  commercial  well-being,  it 
seems  unlikely  that  such  speech  is  particularly  susceptible  to 

being  crushed  by  overbroad  regulation.  See  id.,  at  771-772, 
n.  24.  Moreover,  concerns  for  uncertainty  in  determining  the 
scope  of  protection  are  reduced;  the  advertiser  seeks  to  dis- 

seminate information  about  a  product  or  service  that  he  pro- 
vides, and  presumably  he  can  determine  more  readily  than 

others  whether  his  speech  is  truthful  and  protected.  Ibid. 

Since  overbreadth  has  been  described  by  this  Court  as  "strong 
medicine,''  which  "has  been  employed  .  .  .  sparingly  and  only 
as  a  last  resort,"  Broadrick  v.  Oklahoma,  413  U.  S.,  at  613, 
we  decline  to  apply  it  to  professional  advertising,  a  context 
where  it  is  not  necessary  to  further  its  intended  objective. 

Cf.  Bigelow  v.  Virginia,  421  U.  S.,  at  817-818. 

Is,  then,  appellants'  advertisement  outside  the  scope  of  basic 
First  Amendment  protection?  Aside  from  general  claims  as 
to  the  undesirability  of  any  advertising  by  attorneys,  a  matter 

considered  above,  appellee  argues  that  appellants'  advertise- 
ment is  misleading,  and  hence  unprotected,  in  three  particu- 

lars: (a)  the  advertisement  makes  reference  to  a  "legal  clinic," 
an  allegedly  undefined  term;  (b)  the  advertisement  claims  that 

appellants  offer  services  at  "very  reasonable"  prices,  and,  at 
least  with  regard  to  an  uncontested  divorce,  the  advertised 
price  is  not  a  bargain;  and  (c)  the  advertisement  does  not 
inform  the  consumer  that  he  may  obtain  a  name  change 

without  the  services  of  an  attorney.  Tr.  of  Oral  Arg.  56-57. 
On  this  record,  these  assertions  are  unpersuasive.  We  suspect 

that  the  public  would  readily  understand  the  term  "legal 
clinic" — if,  indeed,  it  focused  on  the  term  at  all — to  refer 
to  an  operation  like  that  of  appellants'  that  is  geared  to 
provide  standardized  and  multiple  services.  In  fact,  in  his 
deposition  the  president  of  the  State  Bar  of  Arizona  observed 
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that  there  was  a  committee  of  the  bar  "exploring  the  ways 
in  which  the  legal  clinic  concept  can  be  properly  developed." 
App.  375;  see  id.,  at  401.  See  also  id.,  at  84-85  (testimony  of 
appellants).  And  the  clinical  concept  in  the  sister  profession 
of  medicine  surely  by  now  is  publicly  acknowledged  and 
understood. 

As  to  the  cost  of  an  uncontested  divorce,  appellee  stated  at 
oral  argument  that  this  runs  from  $150  to  $300  in  the  area. 
Tr.  of  Oral  Arg.  58.  Appellants  advertised  a  fee  of  $175  plus 

a  $20  court  filing  fee,  a  rate  that  seems  "very  reasonable"  in 
light  of  the  customary  charge.  Appellee's  own  Legal  Services 
Program  sets  the  rate  for  an  uncontested  divorce  at  $250. 
App.  473.  Of  course,  advertising  will  permit  the  comparison 
of  rates  among  competitors,  thus  revealing  if  the  rates  are 
reasonable. 

As  to  the  final  argument — the  failure  to  disclose  that  a  name 
change  might  be  accomplished  by  the  client  without  the  aid 

of  an  attorney — we  need  only  note  that  most  legal  services 
may  be  performed  legally  by  the  citizen  for  himself.  See 
Faretta  v.  California,  422  U.  S.  806  (1975);  ABA,  Code  of 

Professional  Responsibility  EC  3-7  (1976).  The  record  does 
not  unambiguously  reveal  some  of  the  relevant  facts  in  deter- 

mining whether  the  nondisclosure  is  misleading,  such  as  how 
complicated  the  procedure  is  and  whether  the  State  provides 

assistance  for  laymen.  The  deposition  of  one  appellant,  how- 
ever, reflects  that  when  he  ascertained  that  a  name  change 

required  only  the  correction  of  a  record  or  the  like,  he  fre- 

quently would  send  the  client  to  effect  the  change  himself.'® 
App.  112. 
We  conclude  that  it  has  not  been  demonstrated  that  the 

advertisement  at  issue  could  be  suppressed. 

^^The  same  appellant,  however,  stated:  "[I]t's  not  my  job  to  inform  a 
prospective  client  that  he  needn't  employ  a  lawyer  to  handle  his  work." 
App.  112-113. 
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In  holding  that  advertising  by  attorneys  may  not  be  sub- 
jected to  blanket  suppression,  and  that  the  advertisement  at 

issue  is  protected,  we,  of  course,  do  not  hold  that  advertising 
by  attorneys  may  not  be  regulated  in  any  way.  We  mention 
some  of  the  clearly  permissible  limitations  on  advertising  not 
foreclosed  by  our  holding. 
Advertising  that  is  false,  deceptive,  or  misleading  of  course  is 

subject  to  restraint.  See  Virginia  Pharmacy  Board  v.  Virginia 

Consumer  Council,  425  U.  S.,  at  771-772,  and  n.  24.  Since  the 
advertiser  knows  his  product  and  has  a  commercial  interest  in 

its  dissemination,  we  have  little  worry  that  regulation  to  as- 
sure truthfulness  will  discourage  protected  speech.  Id.,  at  771- 

772,  n.  24.  And  any  concern  that  strict  requirements  for  truth- 
fulness will  undesirably  inhibit  spontaneity  seems  inapplicable 

because  commercial  speech  generally  is  calculated.  Indeed, 
the  public  and  private  benefits  from  commercial  speech  derive 
from  confidence  in  its  accuracy  and  reliability.  Thus, 

the  leeway  for  untruthful' or  misleading  expression  that has  been  allowed  in  other  contexts  has  little  force  in  the 

commercial  arena.  Compare  Gertz  v.  Robert  Welch,  Inc., 

418  U.  S.  323,  339-341  (1974),  and  Cantwell  v.  Connecticut, 
310  U.  S.,  at  310,  with  NLRB  v.  Gissel  Packing  Co.,  395  U.  S., 
at  618.  In  fact,  because  the  public  lacks  sophistication 

concerning  legal  services,  misstatements  that  might  be  over- 
looked or  deemed  unimportant  in  other  advertising  may  be 

found  quite  inappropriate  in  legal  advertising.^^  For  example, 
advertising  claims  as  to  the  quality  of  services — a  matter  we 
do  not  address  today — are  not  susceptible  of  measurement  or 
verification;  accordingly,  such  claims  may  be  so  likely  to  be 

"The  determination  whether  an  advertisement  is  misleading  requires 
consideration  of  the  legal  sophistication  of  its  audience.  Cf.  Feil  v.  FTC, 
285  F.  2d  879,  897  (CA9  1960).  Thus,  different  degrees  of  regulation  may 
be  appropriate  in  different  areas. 
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misleading  as  to  warrant  restriction.  Similar  objections 

might  justify  restraints  on  in-person  solicitation.  We  do  not 
foreclose  the  possibility  that  some  limited  supplementation, 
by  way  of  warning  or  disclaimer  or  the  like,  might  be  required 
of  even  an  advertisement  of  the  kind  ruled  upon  today  so  as 

to  assure  that  the  consumer  is  not  misled.  In  sum,  we  recog- 
nize that  many  of  the  problems  in  defining  the  boundary  be- 

tween deceptive  and  nondeceptive  advertising  remain  to  be 

resolved,  and  we  expect  that  the  bar  will  have-  a  special  role 
to  play  in  assuring  that  advertising  by  attorneys  flows  both 
freely  and  cleanly. 

As  with  other  varieties  of  speech,  it  follows  as  well  that 
there  may  be  reasonable  restrictions  on  the  time,  place,  and 

manner  of  advertising.  See  Virginia  Pharmacy  Board  v.  Vir- 
ginia Consumer  Council,  425  U.  S.,  at  771.  Advertising  con- 

cerning transactions  that  are  themselves  illegal  obviously  may 
be  suppressed.  See  Pittsburgh  Press  Co.  v.  Human  Relations 

Common,  413  U.  S.  376,  388  (1973).  And  the  special  prob- 
lems of  advertising  on  the  electronic  broadcast  media  will 

warrant  special  consideration.  Cf.  Capital  Broadcasting  Co. 

v.  Mitchell,  333  F.  Supp.  582  (DC  1971),  afP'd  mb  nom.  Capi- 
tal Broadcasting  Co.  v.  Acting  Attorney  General,  405  U.  S. 

1000  (1972). 
The  constitutional  issue  in  this  case  is  only  whether  the 

State  may  prevent  the  publication  in  a  newspaper  of  appel- 

lants' truthful  advertisement  concerning  the  availability  and 
terms  of  routine  legal  services.  We  rule  simply  that  the  flow 
of  such  information  may  not  be  restrained,  and  we  therefore 
hold  the  present  application  of  the  disciplinary  rule  against 
appellants  to  be  violative  of  the  First  Amendment. 

The  judgment  of  the  Supreme  Court  of  Arizona  is  therefore 
affirmed  in  part  and  reversed  in  part. 

It  is  so  ordered. 
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APPENDIX  TO  OPINION  OF  THE  COURT 

385 

•  AOVERTlSEMENTi 

DO  YOU  NEED 
ALAWYER? 

LEGAL  SERVICES 

A  T  VERY  REASONABLE  FEES 

^ 

*  Divorct  or  legal  separation-unconttsted 
[both  spouses  sign  papers] 

iinOO  plus  )20.00  court  filing  fee 

*  Preparation  of  alt  court  papers  and  instruc* 
tions  on  how  to  do  your  own  simple 
uncontested  divorce 

$100.00 

*  Adoption-uncontested  severance  proceeding 

S225.00  plus  approximately  UO.OO  publica- 
tion cost        '^ 

*  Bankruptcy-non-business,  no  contested  pro* 
ceedings  •  . 

.    Individual 
S250.00  plus  S55.00  court  filing  fee 

Wife  and  Husband 

S300.00  plus  n  10.00  court  filing  fee 

*  Change  of  Name 

)95.00  plus  S20.00  court  filing  fee 

Information  regarding  other  types  of  cases 

furnished  on  request 

Legal  Clinic  of  Bates  &  O'Steen 617  North  3rd  street 

Phoenii.Arliona8S004 

Telephone  [602]  2S2-8ai8 
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Mr.  Chief  Justice  BurgeR;  concurring  in  part  and 

dissenting  in  part. 

I  am  in  general  agreement  with  Mr.  Justice  Powell's 

analysis  and  with  Part  II  of  the  Court's  opinion.  I  particu- 
larly agree  with  Mr.  Justice  Powell's  statement  that  "today's 

decision  will  effect  profound  changes  in  the  practice  of  law." 
Post,  at  389.  Although  the  exact  effect  of  those  changes 
cannot  now  be  known,  I  fear  that  they  will  be  injurious  to 

those  whom  the  ban  on  legal  advertising  was  designed  to 

protect — the  members  of  the  general  public  in  need  of  legal 
services. 

Some  Members  of  the  Court  apparently  believe  that  the 
present  case  is  controlled  by  our  holding  one  year  ago  in 
Virginia  Pharmacy  Board  v.  Virginia  Consumer  Council,  425 
U.  S.  748  (1976).  However,  I  had  thought  that  we  made 
most  explicit  that  our  holding  there  rested  on  the  fact  that  the 

advertisement  of  standardized,  prepackaged,  name-brand 
drugs  was  at  issue.  Id.,  at  773  n.  25.  In  that  context,  the 

prohibition  on  price  advertising,  which  had  served  a  useful 
function  in  the  days  of  individually  compounded  medicines, 
was  no  longer  tied  to  the  conditions  which  had  given  it  birth. 
The  same  cannot  be  said  with  respect  to  legal  services  which, 
by  necessity,  must  vary  greatly  from  case  to  case.  Indeed,  I 

find  it  difficult,  if  not  impossible,  to  identify  categories  of  legal 

problems  or  services  which  are  fungible  in  nature.  For  exam- 
ple, Mr.  Justice  Powell,  persuasively  demonstrates  the 

fallacy  of  any  notion  that  even  an  uncontested  divorce  can  be 

"standard."  Post,  at  392-394.  A  ''reasonable  charge"  for 
such  a  divorce  could  be  $195,  as  the  appellants  wish  to  adver- 

tise, or  it  could  reasonably  be  a  great  deal  more,  depending  on 

such  variables  as  child  custody,  alimony,  support,  or  any  prop- 
erty settlement.  Because  legal  services  can  rarely,  if  ever,  be 

"standardized"  and  because  potential  clients  rarely  know  in 
advance  what  services  they  do  in  fact  need,  price  advertising 
can  never  give  the  public  an  accurate  picture  on  which  to  base 
its  selection  of  an  attorney.     Indeed,  in  the  context  of  legal 
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services,  such  incomplete  information  could  be  worse  than  no 

information  at  all.*    It  could  become  a  trap  for  the  unwary. 
The  Court's  opinion  largely  disregards  these  facts  on  the 

unsupported  assumptions  that  attorneys  will  not  advertise 

anything  but  ̂ 'routine"  services — which  t^he  Court  totally  fails 
to  identify  or  define — or,  if  they  do  advertise,  that  the  bar  and 
the  courts  will  be  able  to  protect  the  public  from  those  /ew 
practitioners  who  abuse  their  trust.  The  former  notion  is 
highly  speculative  and,  of  course,  does  nothing  to  solve  the 
problems  that  this  decision  will  create ;  as  to  the  latter,  the 
existing  administrative  machinery  of  both  the  profession  and 

the  courts  has  proved  wholly  inadequate  to  police  the  profes- 
sion effectively.  See  ABA  Special  Committee  On  Evaluation 

of  Disciplinary  Enforcement,  Problems  and  Recommendations 
in  Disciplinary  Enforcement  (1970).  To  impose  the  enormous 

new  regulatory  burdens  called  for  by  the  Court's  decision  on  the 
presently  deficient  machinery  of  the  bar  and  courts  is  unreal- 

istic; it  is  almost  predictable  that  it  will  create  problems  of 

unmanageable  proportions.  The  Court  thus  takes  a  ''great 
leap"  into  an  unexplored,  sensitive  regulatory  area  where  the 
legal  profession  and  the  courts  have  not  yet  learned  to  crawl, 
let  alone  stand  up  or  ̂ alk.  In  my  view,  there  is  no  need  for 
this  hasty  plunge  into  a  i)roblem  where  not  even  the  wisest  of 

experts — if  such  experts  exist — can  move  with  sure  steps. 

^  I  express  no  view  on  Mr.  Justice  Powell's  conclusion  that  the  adver- 
tisement of  an  attorney's  initial  consultation  fee  or  his  hourly  rate  would 

not  be  inherently  misleading  and  thus  should  be  permitted  since  I  cannot 

understand  why  an  "initial  consultation"  should  have  a  different  charge 
base  from  an  hourly  rate.  Post,  at  399-400.  Careful  study  of  the  prob- 

lems of  attorney  advertising — and  none  has  yet  been  made — may  well 
reveal  that  advertisements  limited  to  such  matters  do  not  carry  with  them 
the  potential  for  abuse  that  accompanies  the  advertisement  of  fees  for  par- 

ticular services.  However,  even  such  limited  advertisements  should  not  be 
permitted  without  a  disclaimer  which  informs  the  public  that  the  fee 
charged  in  any  particular  case  will  depend  on  and  vary  according  to  the 
individual  circumstances  of  that  case.  See  ABA  Code  of  Professional 

ResponsibUity,  DR  2-106  (B)  (1976). 
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To  be  sure,  the  public  needs  information  concerning  attor- 
neys, their  work,  and  their  fees.  At  the  same  time,  the  public 

needs  protection  from  the  unscrupulous  or  the  incompetent 

practitioner  anxious  to  prey  on  the  uninformed.  It  seems  to 

me  that  these  twin  goals  can  best  be  served  by  permitting  the 

organized  bar  to  experiment  with  and  perfect  programs  which 

would  announce  to  the  public  the  probable  range  of  fees  for 

specifically  defined  services  and  thus  give  putative  clients  some 

idea  of  potential  cost  liability  when  seeking  out  legal  assist- 

ance.^ However,  even  such  programs  should  be  confined  to 

the  known  and  knowable,  e.  g.,  the  truly  ''routine"  uncon- 
tested divorce  which  is  defined  to  exclude  any  dispute  over 

alimony,  property  rights,  child  custody  or  support,  and  should 

make  clear  to  the  public  that  the  actual  fee  charged  in  any 

given  case  will  vary  according  to  the  individual  circumstances 

involved,  see  ABA  Code  of  Professional  Responsibility,  DR  2- 
106  (B)  (1976),  in  order  to  insure  that  the  expectations  of 
clients  are  not  unduly  inflated.  Accompanying  any  reform  of 

this  nature  must  be  some  type  of  effective  administrative  pro- 
cedure to  hear  and  resolve  the  grievances  and  complaints  of 

disappointed  clients. 

Unfortunately,  the  legal  profession  in  the  past  has  ap- 
proached solutions  for  the  protection  of  the  public  with  too 

much  caution,  and,  as  a  result,  too  little  progress  has  been 
made.  However,  as  Mr.  Justice  Powell  points  out,  post,  at 

398-399,  the  organized  bar  has  recently  made  some  reforms  in 
this  sensitive  area  and  more  appear  to  be  in  the  ofHng.  Rather 
than  allowing  these  efforts  to  bear  fruit,  the  Court  today  opts 

for  a  Draconian  "solution"  which  I  believe  will  only  breed 
more  problems  than  it  can  conceivably  resolve. 

*The  publication  of  such  information  by  the  organized  bar  would 
create  no  conflict  with  our  holding  in  Ooldjarb  v.  Virginia  State  Bar,  421 
U.  S.  773  (1975),  so  long  as  attorneys  were  under  no  obligation  to  charge 
within  the  range  of  fees  described. 
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Mr.  Justice  Powell,  with  whom  Mr.  Justice  Stewart 
joins,  concurring  in  part  and  dissenting  in  part. 

I  agree  with  the  Court  that  appellants'  Sherman  Act  claim 
is  barred  by  the  Parker  v.  Brown  exemption,  317  U.  S.  341 

(1943),  and  therefore  join  Part  II  of  the  Court's  opinion.  But 
I  cannot  join  the  Court's  holding  that  under  the  First  Amend- 

ment '^truthful"  newspaper  advertising  of  a  lawyer's  prices  for 
"routine  legal  services"  may  not  be  restrained.  Ante,  at  384. 
Although  the  Court  appears  to  note  some  reservations  (men- 

tioned below),  it  is  clear  that  within  undefined  limits  today's 
decision  will  effect  profound  changes  in  the  practice  of  law, 
viewed  for  centuries  as  a  learned  profession.  The  supervisory 
power  of  the  courts  over  members  of  the  bar,  a^  officers  of  the 
courts,  and  the  authority  of  the  respective  States  to  oversee 

the  regulation  of  the  profession  have  been  weakened.  Al- 

though the  Court's  opinion  professes  to  be  framed  narrowly, 
and  its  reach  is  subject  to  future  clarification,  the  holding 
is  explicit  and  expansive  with  respect  to  the  advertising  of 

undefined  ̂ 'routine  legal'services.'.''  In  my  view,  this  result  is 
neither  required  by  the  First  Ainfendment,  nor  in  the  public 
interest. 

\  I 

Appellants,  two  young  memberj^'^f  the  Arizona  Bar,  placed 
an  advertisement  in  a  Phoenix  newspaper  apparently  for  the 

purpose  of  testing  the  validity  of  Arizona's  ban  on  advertising 
by  attorneys.  The  ad^vertisement,  reproduced  ante,  at  385, 
stated  that  appellants' ^^^gaTClinic"  provided  *'legal  services 
at  very  reasonable  fees,"  and  identified  the  following  four  legal 
services,  indicating  an  exact  price  for  each : 

(1)  Divorce   or  legal  separation — uncontested    (both 
spouses  sign  papers) :  $175  plus  $20  court  filing  fee. 

(2)  Preparation  of  all  court  papers  and  instructions  on 
how  to  do  your  own  simple  uncontested  divorce:  $100. 
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(3)  Adoption — uncontested  severance  proceeding:  $225 
plus  approximately  $10  publication  cost. 

(4)  Bankruptcy — non-business,  no  contested  proceed- 
ings— individual:  $250  plus  $55  court  filing  fee;  wife 

and  husband:  $300  plus  $110  court  filing  fee. 

(5)  Change  of  Name — $95  plus  $20  court  filing  fee. 
The  advertisement  also  stated  that  information  regarding 

other  types  of  cases  would  be  furnished  on  request.  Since 
it  is  conceded  that  this  advertisement  violated  Disciplinary 

Rule  2-101  (B),  incorporated  in  Rule  29  (a)  of  the  Supreme 
Court  of  Arizona,^  the  question  before  us  is  whether  the 
application  of  the  disciplinary  rule  to  appellants'  advertise- 

ment violates  the  First  Amendment. 

The  Court  finds  the  resolution  of  that  question  in  our  recent 
decision  in  Virginia  Pharmacy  Board  v.  Virginia  Consumer 

Council,  425  U.  S.  748  (1976).     In  that  case,  we  held  un- 
constitutional under  the  First  and  Fourteenth  Amendments 

a  Virginia  statute  declaring  it  unprofessional  conduct  for  a 
licensed  pharmacist  to  advertise  the  prices  of  prescription 
drugs.    We  concluded  that  commercial  speech  to  the  effect 

that  ̂ *I  will  sell  you  the  X  prescription  drug  at  the  Y  price'' 
was  entitled  to  certain  protection  under  the  First  Amend- 

ment, and  found  that  the  proffered  justifications  were  inade- 
quate to  support  the  ban  on  price  advertising.     But  we  were 

careful  to  note  that  we  were  dealing  in  that  case  with  price 
advertising  of  a  standardized  product.     The  Court  specifically 
reserved  judgment  as  to  the  constitutionality  of  state  regu- 

lation of  price  advertising  with  respect  to  professional  services: 

**We  stress  that  we  have  considered  in  this  case  the 
regulation    of    commercial    advertising   by   pharmacists. 
Although  we  express  no  opinion  as  to  other  professions, 
the  distinctions,  historical  and  functional,  between  profes- 

sions, may  require  consideration  of  quite  different  factors. 
Physicians  and  lawyers,  for  example,  do  not  dispense 

^  The  disciplinary  rule  is  reproduced  ante,  at  355,  and  n.  5. 
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standardized  products;  they  render  professional  services 
of  almost  infinite  variety  and  nature,  with  the  consequent 
enhanced  possibility  for  confusion  and  deception  if  they 
were  to  undertake  certain  kinds  of  advertising/'  Id,,  at 
773  n.  25  (emphasis  in  original)  .^ 

This  case  presents  the  issue  so  reserved,  and  the  Court  resolves 

it  on  the  assumption  that  what  it  calls  "routine''  legal  services 
are  essentially  no  different  for  purposes  of  First  Amendment 
analysis  from  prepackaged  prescription  drugs.  In  so  holding, 
the  Court  fails  to  give  appropriate  weight  to  the  two  funda- 

mental ways  in  which  the  advertising  of  professional  services 
presents  a  different  issue  from  that  before  tlie  Court  with 
respect  to  tangible  products:  the  vastly  increased  potential  for 
deception  and  the  enhanced  difficulty  of  effective  regulation  in 
the  public  interest. 

A 

It  has  long  been  thought  tliat  price  advertising  of  legal 
services  inevitably  will  be  misleading  because  such  services 
are  individualized  with  respect  to  content  and  quality  and 
because  the  lay  consumer  of  legal  services  usually  does  not 
know  in  advance  the  precise  nature  and  scope  of  the  services 
he  requires.  Ante,  at  372.  Although  the  Court  finds  some 

force  in  this  reasoning  and  recognizes  that  "many  services 
performed  by  attorneys  are  indeed  unique,"  its  first  answer 
is  the  optimistic  expression  of  hope  that  few  lawyers  "would 
or  could  advertise  fixed  prices  for  services  of  that  type."  Ihid. 
But  the  Court's  basic  response  in  view  of  the  acknowledged 
potential  for  deceptive  advertising  of  "unique"  services  is  to 
divide  the  immense  range  of  the  professional  product  of 

2  The  Chief  Justice,  concurring  in  Virginia  Pharmacy,  aJso  emphasized 
the  distinction  between  tangible  products  and  professional  services: 

"The  Court  notes  that  roughly  95%  of  all  prescriptions  are  filled  with 
dosage  units  already  prepared  by  the  manufacturer  and  sold  to  the  phar- 

macy in  that  form.  ...  In  dispensing  these  prepackaged  items,  the  phar- 
macist performs  largely  a  packaging  rather  than  a  compounding  function 

of  former  times."    425  U.  S.,  at  773-774   (emphasis  in  original). 
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lawyers  into  two  categories:  "unique"  and  "routine."  The 
only  insight  afforded  by  the  opinion  as  to  how  one  draws 
this  line  is  the  finding  that  services  similar  to  those  in 

appellants'  advertisement  are  routine:  "the  uncontested 
divorce,  the  simple  adoption,  the  uncontested  personal  bank- 

ruptcy, the  change  of  name,  and  the  like."  Ibid.  What 
the  phrase  "the  like"  embraces  is  not  indicated.  But  the 
advertising  of  such  services  must,  in  the  Court's  words,  flow 
"both  freely  and  cleanly."    Ante,  at  384. 

Even  the  briefest  reflection  on  the  tasks  for  which  lawyers 

are  trained  and  the  variation  among  the  services  they  per- 
form should  caution  against  facile  assumptions  that  legal 

services  can  be  classified  into  the  routine  and  the  unique. 

In  most  situations  it  is  impossible — both  for  the  client  and 
the  lawyer — to  identify  with  reasonable  accuracy  in  advance 
the  nature  and  scope  of  problems  that  may  be  encountered 
even  when  handling  a  matter  that  at  the  outset  seems  routine. 
Neither  quantitative  nor  qualitative  measurement  of  the 

service  actually  needed  is  likely  to  be  feasible  in  advance.' 
This  definitional  problem  is  well  illustrated  by  appellants' 

advertised  willingness  to  obtain  uncontested  divorces  for  $195 
each.    A   potential   client   can   be   grievously   misled   if   he 

'  What  legal  services  are  "routine"  depends  on  the  eye  of  the  beholder. 
A  particular  service  may  be  quite  routine  to  a  lawyer  who  has  specialized 
in  that  area  for  many  years.  The  marital  trust  provisions  of  a  will,  for 
example,  are  routine  to  the  experienced  tax  and  estate  lawyer;  they  may 
be  wholly  alien  to  the  negligence  litigation  lawyer.  And  what  the  un- 

sophisticated client  may  think  is  routine  simply  cannot  be  predicted. 
Absent  even  a  minimal  common  understanding  as  to  the  service,  and 
given  the  unpredictability  in  advance  of  what  actually  may  be  required; 
the  advertising  lawyer  and  prospective  client  often  will  have  no  meeting 
of  the  minds.  Although  widely  advertised  tangible  products  customarily 
vary  in  many  respects,  at  least  in  the  vast  majority  of  cases  prospective 
purchasers  know  the  product  and  can  make  a  preliminary  comparative 
judgment  based  on  price.  But  not  even  the  lawyer  doing  the  advertising 
can  know  in  advance  the  nature  and  extent  of  services  required  by  the 

client  who  responds  to  the  advertisement.  Price  comparisons  of  desig- 
nated services,  therefore,  are  more  likely  to  mislead  than  to  inform. 
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reads  the  advertised  service  as  embracing  all  of  his  possible 
needs.  A  host  of  problems  are  implicated  by  divorce.  They 
include  alimony ;  support  and  maintenance  for  children ;  child 

custody;  visitation  rights;  interests  in  life  insurance,  com- 
munity property,  tax  refunds,  and  tax  liabilities;  and  the 

disposition  of  other  property  rights.*  The  processing  of 
court  papers — apparently  the  only  service  appellants  provide 
for  $195 — is  usually  the  most  straightforward  and  least  de- 

manding aspect  of  the  lawyer's  responsibility  in  a  divorce 
case.  More  important  from  the  viewpoint  of  the  client  is 
the  diagnostic  and  advisory  function:  the  pursuit  of  relevant 
inquiries  of  which  the  client  would  otherwise  be  unaware, 
and  advice  with  respect  to  alternative  arrangements  that 

might  prevent  irreparable  dissolution  of  the  marriage  or  other- 

wise resolve  the  client's  problem.''    Although  those  profes- 

*  It  may  be  argued  that  many  of  these  problems  are  not  applicable  for 
couples  of  modest  means.  This  is  by  no  means  invariably  true,  even 

with  respect  to  alimony,  supp9rt  and  maintenance,  and  property  ques- 
tions. And  it  certainly  is  not  true  with  respect  to  the  more  sensitive 

problems  of  child  custody  and  visitation  rights. 

'  A  high  percentage  of  couples  seeking  counsel  as  to  divorce  desire 
initially  that  it  be  uncontested.  They  often  describe  themselves  as 

civilized  people  who  have  mutually  agreed  to  separate;  they  want  a 

quiet,  out-of-court  divorce  without  ahmony.  But  experienced  counsel 
knows  that  the  initial  spirit  of  amity  often  fades  quickly  when  the  col- 

lateral problems  are  carefully  explored.  Indeed,  scrupulous  counsel — 

except  in  the  rare  case — will  insist  that  the  parties  have  separate  counsel 

to  assure  that  the  rights  of  each,  and  those  of  children,  are  protected  ade- 
quately. In  short,  until  the  lawyer  has  performed  his  first  duties  of 

diagnosis  and  advice  as  to  rights,  it  is  usually  impossible  to  know  whether 
there  can  or  will  be  an  uncontested  divorce.  As  President  Mark  Harrison 
of  the  State  Bar  of  Arizona  testified: 

"I  suppose  you  can  get  lucky  and  have  three  clients  come  in  in  response 
to  [appellants'  advertisement]  who  have  no  children ;  no  real  property ;  no 
real  disagreement,  and  you  can  handle  such  an  uncontested  divorce,  and 

do  a  proper  job  for  a  [pre]  determined,  .  .  .  prestated  price. 

"[T]he  inherent  vice  [is]  that  you  can't  know  in  advance,  what  special 
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sional  functions  are  not  included  within  appellants'  packaged 
routine  divorce,  they  frequently  fall  within  the  concept  of 

"advice"  with  which  the  lay  person  properly  is  concerned 
when  he  or  she  seeks  legal  counsel.  The  average  lay  person 
simply  has  no  feeling  for  which  services  are  included  in  the 
packaged  divorce,  and  thus  no  capacity  to  judge  the  nature 

of  the  advertised  product.®  As  a  result,  the  type  of  adver- 
tisement before  us  inescapably  will  mislead  many  who  respond 

to  it.  In  the  end,  it  will  promote  distrust  of  lawyers  and 
disrespect   for  our   own   system   of   justice. 
The  advertising  of  specified  services  at  a  fixed  price  is 

not  the  only  infirmity  of  the  advertisement  at  issue."^  Ap- 
pellants also  assert  that  these  services  are  offered  at  "very 

reasonable  fees."  That  Court  finds  this  to  be  an  accurate 
statement  since  the  advertised  fee  fell  at  the  lower  end  of 

the  range  of  customary  charges.  But  the  fee  customarily 
charged  in  the  locality  for  similar  services  has  never  been 
considered  the  sole  determinant  of  the  reasonableness  of  a 

fee.*    This  is  because  reasonableness  reflects  both  the  quan- 

problems  the  client  who  sees  the  advertisement  will  present,  and  if  you  are 
bound  to  a  predetermined  price  .  .  .  sooner  or  later  you  are  going  to  have 

to  inevitably  sacrifice  the  quality  of  service  you  are  able  to  render."  App. 
378-380. 

®  Similar  complications  surround  the  uncontested  adoption  and  the  sim- 
ple bankruptcy. 

^  Use  of  the  term  "clinic"  to  describe  a  law  firm  of  any  size  is  unusual, 
and  possibly  ambiguous  in  view  of  its  generally  understood  meaning  in 
the  medical  profession.  Appellants  defend  its  use  as  justified  by  their  plan 

to  provide  standardized  legal  services  at  low  prices  through  the  employ- 
ment of  automatic  equipment  and  paralegals.  But  there  is  nothing 

novel  or  unusual  about  the  use  by  law  firms  of  automatic  equipment, 
paralegals,  and  other  modern  techniques  for  serving  clients  at  lower  cost. 
Nor  are  appellants  a  public  service  law  firm.  They  are  in  private 
practice,  and  though  their  advertising  is  directed  primarily  to  clients  with 

family  incomes  of  less  than  $25,000,  appellants  do  not  limit  their  prac- 
tice to  this  income  level.    App.  82. 

®  For  example,  the  American  Bar  Association's  Code  of  Professional 
Responsibility  specifies  the  "[f]  actors  to  be  considered  as  guides  in  deter- 



726 

BATES  V.  STATE  BAR  OF  ARIZONA  305 

350  Opinion  of  Powell,  J. 

tity  and  quality  of  the  service.  A  $195  fee  may  be  reasonable 
for  one  divorce  and  unreasonable  for  another;  and  a  $195  fee 
may  be  reasonable  when  charged  by  an  experienced  divorce 
lawyer  and  unreasonable  when  charged  by  a  recent  law 

school  graduate.  For*  reasons  that  are  not  readily  apparent, 
the  Court  today  discards  the  more  discriminating  approach 
which  the  profession  long  has  used  to  judge  the  reasonableness 

of  a  fee,  and  substitutes  an  approach  based  on  market  aver- 

ages. Whether  a  fee  is  "very  reasonable''  is  a  matter  of 
opinion,  and  not  a  matter  of  verifiable  fact  as  the  Court 

suggests.  One  unfortunate  result  of  today's  decision  is  that 
lawyers  may  feel  free  to  use  a  wide  variety  of  adjectives — such 

as  ''fair,"  "moderate,"  "low-cost,"  or  "lowest  in  town" — to 
describe  the  bargain  they  offer  to  the  public. 

B 

Even  if  one  were  to  accept  the  view  that  some  legal 
services  are  sufficiently  routine  to  minimize  the  possibility 
of  deception,  there  nonetheless  remains  a  serious  enforcement 
problem.  The  Court  does  recognize  some  problems.  It  notes 

that  misstatements  that  may  be  immaterial  in  "other  adver- 

mining  the  reasonableness  of  a  fee  .  .  .  ."  DR  2-106  (B)  (1976).  These 
include : 

"(1)  The  time  and  labor  required,  the  novelty  and  difficulty  of  the 
questions  involved,  and  the  skill  requisite  to  perform  the  legal  service 
properly. 

"(2)  The  likelihood,  if  apparent  to  the  client,  that  the  acceptance  of 
the  particular  employment  will  preclude  other  employment  by  the  lawyer. 

"(3)  The  fee  customarily  charged  in  the  locality  for  similar  legal 
services. 

"(4)  The  amount  involved  and  the  results  obtained. 
"(5)  The  time  limitations  imposed  by  the  client  or  by  the  circumstances. 
"(6)  The  nature  and  length  of  the  professional  relationship  with  the 

client. 

"(7)  The  experience,  reputation,  and  ability  of  the  lawyer  or  lawyers 
performing  the  service. 

"  (8)  Whether  the  fee  is  fixed  or  contingent." 



727 

396  OCTOBER  TERM,  1976 

Opinion  of  Powell,  J.  433  U.  S. 

tising  may  be  found  quite  inappropriate  in  legal  advertising" 

precisely  because  "the  public  lacks  sophistication  concerning 
legal  services."  Ante,  at  383.  It  also  recognizes  that  "adver- 

tising claims  as  to  the  quality  of  services  ...  are  not  suscepti- 

ble of  measurement  or  verification"  and  therefore  "may  be 
so  likely  to  be  misleading  as  to  warrant  restriction."  Ante,  at 
383-384.  After  recognizing  that  problems  remain  in  defining 
the  boundary  between  deceptive  and  nondeceptive  advertising, 
the  Court  then  observes  that  the  bar  may  be  expected  to  have 

"a  special  role  to  play  in  assuring  that  advertising  by  attor- 
neys flows  both  freely  and  cleanly."    Ante,  at  384. 

The  Court  seriously  understates  the  difficulties,  and  over- 

estimates the  capabilities  of  the  bar — or  indeed  of  any  agency 
public  or  private — to  assure  with  a  reasonable  degree  of 
effectiveness  that  price  advertising  can  at  the  same  time 
be  both  unrestrained  and  truthful.  Ibid.  There  are  some 

400,000  lawyers  in  this  country.  They  have  been  licensed  by 

the  States,  and  the  organized  bars  within  the  States — operat- 
ing under  codes  approved  by  the  highest  courts  acting  pur- 

suant to  statutory  authority — have  had  the  primary  respon- 
sibility for  assuring  compliance  with  professional  ethics  and 

standards.  The  traditional  means  have  been  disciplinary  pro- 
ceedings conducted  initially  by  voluntary  bar  committees  sub- 

ject to  judicial  review.  In  view  of  the  sheer  size  of  the  pro- 
fession, the  existence  of  a  multiplicity  of  jurisdictions,  and  the 

problems  inherent  in  the  maintenance  of  ethical  standards 
even  of  a  profession  with  established  traditions,  the  problem 
of  disciplinary  enforcement  in  this  country  has  proved  to  be 
extremely  difficult.  See  generally  ABA,  Special  Committee 
on  Evaluation  of  Disciplinary  Enforcement,  Problems  and 
Recomniendations  in  Disciplinary  Enforcement  (1970). 

The  Court's  almost  casual  assumption  that  its  authorization 
of  price  advertising  can  be  policed  effectively  by  the  bar 
reflects  a  striking  underappreciation  of  the  nature  and  mag- 
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nitude  of  the  disciplinary  problem.  The  very  reasons  that 
tend  to  make  price  advertising  of  services  inherently  decep- 

tive make  its  policing  wholly  impractical.  With  respect  to 
comhiercial  advertising,  Mr.  Justice  Stewart,  concurring 

in  Virginia  Pharmacy,  noted  that  since  ̂ 'the  factual  claims 
contained  in  commercial  price  or  product  advertisements 
relate  to  tangible  goods  or  services,  they  may  be  tested 

empirically  and  corrected  to  reflect  the  truth.''  425  U.  S., 
at  780.  But  there  simply  is  no  way  to  test  ̂ 'empirically" 
the  claims  made  in  appellants'  advertisement  of  legal  serv- 

ices. There  are  serious  difficulties  in  determining  whether 

the  advertised  services  fall  within  the  Court's  undefined 
category  of  ''routine  services";  whether  they  are  described 
accurately  and  understandably;  and  whether  appellants' 
claim  as  to  reasonableness  of  the  fees  is  accurate.  These  are 

not  factual  questions  for  which  there  are  "truthful"  answers; 
in  most  instances,  the  answers  would  turn  on  relatively 
subjective  judgments  as  to  which  there  could  be  wide 

differences  of  opinion.  These  difficulties  with  appellants' 
advertisement  will  inhere  in  any  comparable  price  advertise- 

ment of  specific  legal  services.  Even  if  public  agencies  were 
established  to  oversee  professional  price  advertising,  adequate 
protection  of  the  public  from  deception,  and  of  ethical  lawyers 
from  unfair  competition,  could  prove  to  be  a  wholly  intractable 
problem. 

II 

The  Court  emphasizes  the  need  for  information  that  will 
assist  persons  desiring  legal  services  to  choose  lawyers. 
Under  our  economic  system,  advertising  is  the  most  com- 

monly used  and  useful  means  of  providing  information  as 
to  goods  and  other  services,  but  it  generally  has  not  been 
used  with  respect  to  legal  and  certain  other  professional 
services.  Until  today,  controlling  weight  has  been  given  to 
the  danger  that  general  advertising  of  such  services  too  often 
would  tend  to  mislead  rather  than  inform.    Moreover,  there 
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has  been  the  further  concern  that  the  characteristics  of  the 

legal  profession  thought  beneficial  to  society — a  code  of 
professional  ethics,  an  imbued  sense  of  professional  and  public 

responsibility,  a  tradition  of  self-discipline,  and  duties  as 
officers  of  the  courts — would  suffer  if  the  restraints  on  adver- 

tising were  significantly  diluted. 
Pressures  toward  some  relaxation  of  the  proscription  against 

general  advertising  have  gained  force  in  recent  years  with 

the  increased  recognition  of  the  difficulty  that  low-  and  middle- 
income  citizens  experience  in  finding  counsel  willing  to  serve 
at  reasonable  prices.  The  seriousness  of  this  problem  has 
not  been  overlooked  by  the  organized  bar.  At  both  the 
national  and  state  level,  the  bar  has  addressed  the  need 
for  expanding  the  availability  of  legal  services  in  a  variety 
of  ways,  including:  (i)  group  legal  service  plans,  increasingly 
used  by  unions,  cooperatives,  and  trade  associations;  (ii) 
lawyer  referral  plans  operated  by  local  and  state  bars;  (iii) 

bar-sponsored  legal  clinics;  (iv)  public  service  law  firms; 
and  (v)  group  insurance  or  prepaid  service  plans.  Notable 

progress  has  been  made  over  the  past  two  decades  in  pro- 
viding counsel  for  indigents  charged  with  crime.  Not  insig- 

nificant progress  also  has  been  made  through  bar-sponsored 
legal  aid  and,  more  recently,  the  Federal  Legal  Services 
Corporation  in  providing  counsel  for  indigents  in  civil  cases. 
But  the  profession  recognizes  that  less  success  has  been 
achieved  in  assuring  that  persons  who  can  afford  to  pay 
modest  fees  have  access  to  lawyers  competent  and  willing 

to  represent  them.® 

"  A  major  step  forward  was  taken  in  1965  with  the  initiation  of  the  legal 
services  program  of  the  Office  of  Economic  Opportunity,  a  program  fully 
supported  by  the  American  Bar  Association.  The  legal  services  program 
is  now  administered  by  the  Federal  Legal  Services  Corporation,  created  by 
Congress  in  1976.  Efforts  by  the  profession  to  broaden  the  availability  of 
legal  services  to  persons  of  low-  and  middle-income  levels  also  gained 
momentum  in  1965. 
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Study  and  experimentation  continue.  Following  a  series 
of  hearings  in  1975,  the  American  Bar  Association  amended 

its  Code  of  Professional  Responsibility  to  broaden  the  infor- 
mation, when  allowed  by  state  law,  that  a  lawyer  may 

provide  in  approved  means  of  advertising.  DR  2-102  (1976). 
In  addition  to  the  customary  data  published  in  legal  direc- 

tories, the  amended  regulation  authorizes  publication  of  the 

lawyer's  fee  for  an  initial  consultation,  the  fact  that  other  fee 
information  is  available  on  specific  request,  and  the  willing- 

ness of  the  attorney  to  accept  credit  cards  or  other  credit  ar- 
rangements. The  regulation  approves  placement  of  such 

advertisements  in  the  classified  section  of  telephone  directories, 
in  the  customary  law  lists  and  legal  directories,  and  also 
in  directories  of  lawyers  prepared  by  consumer  and  other 

groups. 
The  Court  observes,  and  I  agree,  that  there  is  nothing 

inherently  misleading  in  the  advertisement  of  the  cost  of 
an  initial  consultation.  Indeed,  I  would  not  limit  the  fee 
information  to  the  initial  conference.  Although  the  skill 

and  experience  of  lawyers 'vary  so  widely  as  to  negate  any 
equivalence  between  hours  of  service  by  different  lawyers, 
variations  in  quality  of  service  by  duly  licensed  lawyers  are 
inevitable.  Lawyers  operate,  at  least  for  the  purpose  of 
internal  control  and  accounting,  on  the  basis  of  specified 

hourly  rates,  and  upon  request — or  in  an  appropriate  case — 
most  lawyers  are  willing  to  undertake  employment  at  such 
rates.  The  advertisement  of  these  rates,  in  an  appropriate 
medium,  duly  designated,  would  not  necessarily  be  misleading 
if  this  fee  information  also  made  clear  that  the  total  charge  for 
the  representation  would  depend  on  the  number  of  hours 

devoted  to  the  client's  problem — a  variable  difficult  to  predict. 
Where  the  price  content  of  the  advertisement  is  limited  to 

the  finite  item  of  rate  per  hour  devoted  to  the  client's 
problem,  the  likelihood  of  deceiving  or  misleading  is  consider- 
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ably  less  than  when   specific  services  are   advertised  at  a 
fixed  price. 

Ill 

Although  I  disagree  strongly  with  the  Court's  holding 
as  to  price  advertisements  of  undefined — and  I  believe  un- 
definable — routine  legal  services,  there  are  reservations  in 
its  opinion  worthy  of  emphasis  since  they  may  serve  to 
narrow  its  ultimate  reach.  First,  the  Court  notes  that  it  has 

not  addressed  "the  peculiar  problems  associated  with  adver- 
tising claims  relating  to  the  quality  of  legal  services."  Ante, 

at  366.  There  are  inherent  questions  of  quality  in  almost  any 
type  of  price  advertising  by  lawyers,  and  I  do  not  view 

appellants'  advertisement  as  entirely  free  from  quality  impli- 
cations. Nevertheless  the  Court's  reservation  in  this  respect 

could  be  a  limiting  factor. 
Second,  as  in  Virginia  Pharmacy,  the  Court  again  notes 

that  there  may  be  reasonable  restrictions  on  the  time,  place, 
and  manner  of  commercial  price  advertising.  In  my  view, 
such  restrictions  should  have  a  significantly  broader  reach 
with  respect  to  professional  services  than  as  to  standardized 
products.  This  Court  long  has  recognized  the  important 
state  interests  in  the  regulation  of  professional  advertising. 
Head  v.  New  Mexico  Board,  374  U.  S.  424  (1963) ;  William- 

son v.  Lee  Optical  Co.,  348  U.  S.  483  (1955) ;  Semler  v.  Dental 

Examiners,  294  U.  S.  608  (1935)."    And  as  to  lawyers,  the 

*°  Although  Semler  v.  Dental  Examiners  involved  a  due  process  issue 
rather  than  a  First  Amendment  challenge,  the  distinction  drawn  in  that 
case  between  the  advertisement  of  professional  services  and  commodities  is 
highly  relevant.     Mr.  Chief  Justice  Hughes,  writing  for  the  Court,  stated: 

"We  do  not  doubt  the  authority  of  the  State  to  estimate  the  baleful 
effects  of  such  methods  and  to  put  a  stop  to  them.  The  legislature  was 
not  dealing  witli  traders  in  commodities,  but  with  the  vital  interest  of 
public  health,  and  with  a  profession  treating  bodily  ills  and  demanding 
different  standards  of  conduct  from  those  which  are  traditional  in  the 

competition  of  the  market  place.  The  community  is  concerned  with  the 
maintenance  of  professional  standards  which  will  insure  not  only  com- 
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Court  recently  has  noted  that  ''[t]he  interest  of  the  States 
in  regulating  lawyers  is  especially  great  since  lawyers  are 
essential  to  the  primary  governmental  function  of  administer- 

ing justice,  and  have  historically  been  ̂ officers  of  the  courts.' ''  " 
Goldjarh  v.  Virginia  State  Bar,  421  U.  S.  773,  792  (1975). 
Although  the  opinion  today  finds  these  interests  insufficient 

to  justify  prohibition  of  all  price  advertising,  the  state  inter- 
ests recognized  in  these  cases  should  be  weighed  carefully 

petency  in  individual  practitioners,  but  protection  against  those  who  would 
prey  upon  a  public  peculiarly  susceptible  to  imposition  through  alluring 

promises  of  physical  relief.  And  the  community  is  concerned  in  pro- 
viding safeguards  not  only  against  deception,  but  against  practices  which 

would  tend  to  demoralize  the  profession  by  forcing  its  members  into  an 
unseemly  rivalry  which  would  enlarge  the  opportunities  of  the  least 

scrupulous.  What  is  generally  called  the  'ethics'  of  the  profession  is  but 
the  consensus  of  expert  opinion  as  to  the  necessity  of  such  standards." 
294  U.  S.,  at  612. 

This  distinction,  addressed  specifically  to  advertising,  has  never  been  ques- 
tioned by  this  Court  until  today.  Indeed,  Semler  was  recently  cited  with 

approval  in  Goldjarh  v.  Virginia  State  Bar,  421  U.  S.  773,  792-793 
(1975). 

^^  The  Court's  opinion  is  not  without  an  undertone  of  criticism  of 
lawyers  and  the  legal  profession  for  their  opposition  to  price  advertising: 

e.  g.,  (i)  the  reference  to  the  profession  "condoning  the  actions  of  the 
attorney  who  structures  hjs  social  or  civic  associations  so  as  to  provide  con- 

tacts with  potential  clients,"  ante,  at  371;  and  (ii)  the  implication  that 
opposition  to  advertising  derives  from  the  view  that  lawyers  "belittle 
the  person  who  earns  his  living  by  the  strength  of  his  arm"  and 
"somehow  [are]  'above'  trade,"  ante,  at  371-372.  This  indiscriminate 
criticism  is  unjustified.  Lawyers  are  not  hermits  and  society  would 
suffer  if  they  were.  Members  of  the  legal  profession  customarily 
are  leaders  in  the  civic,  charitable,  cultural,  and  political  life  of  most  com- 

munities. Indeed,  the  professional  responsibility  of  lawyers  is  thought  to 
include  the  duty  of  civic  and  public  participation.  As  a  profession, 

lawyers  do  differ  from  otlier  callings.  "This  is  not  a  fancied  conceit,  but 
a  cherished  tradition,  the  preservation  of  which  is  essential  to  the  lawyer's 
reverence  for  his  calling."  H.  Drinker,  Legal  Ethics  211  (1963)  (footnote 
omitted).  There  certainly  can  be  pride  in  one's  profession  without 
belittling  those  who  perform  other  tasks  essential  to  an  ongoing  society. 
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in    any   future    consideration    of   time,    place,    and   manner 

restrictions." 

Finally,  the  Court's  opinion  does  not  "foreclose  the  pos- 
sibility that  some  limited  supplementation,  by  way  of  warning 

or  disclaimer  or  the  like,  might  be  required  of  even  an  ad- 
vertisement of  the  kind  ruled  upon  today  so  as  to  assure 

that  the  consumer  is  not  misled."  Ante,  at  384.  I  view  this 
as  at  least  some  recognition  of  the  potential  for  deception 

inherent  in  fixed-price  advertising  of  specific  legal  services. 
This  recognition,  though  ambiguous  in  light  of  other  state- 

ments in  the  opinion,  may  be  viewed  as  encouragement  to 

those  who  believe — as  I  do — that  if  we  are  to  have  price 
advertisement  of  legal  services,  the  public  interest  will  require 
the  most  particularized  regulation. 

IV 

The  area  into  which  the  Court  now  ventures  has,  until 

today,  largely  been  left  to  self-regulation  by  the  profession 
within  the  framework  of  canons  or  standards  of  conduct 

prescribed  by  the  respective  States  and  enforced  where 
necessary  by  the  courts.  The  problem  of  bringing  clients  and 
lawyers  together  on  a  mutually  fair  basis,  consistent  with 
the  public  interest,  is  as  old  as  the  profession  itself.  It  is 
one  of  considerable  complexity,  especially  in  view  of  the 
constantly  evolving  nature  of  the  need  for  legal  services. 
The  problem  has  not  been  resolved  with  complete  satisfaction 
despite  diligent  and  thoughtful  efforts  by  the  organized  bar 
and  others  over  a  period  of  many  years,  and  there  is  no 

^*The  Court  speaks  specifically  only  of  newspaper  advertising,  but  it  is 
clear  that  today's  decision  cannot  be  confined  on  a  principled  basis  to 
price  advertisements  in  newspapers.  No  distinction  can  be  drawn  be- 

tween newspapers  and  a  rather  broad  spectrum  of  other  means — for 
example,  magazines,  signs  in  buses  and  subways,  posters,  handbills,  and 
mail  circulations.  But  questions  remain  open  as  to  time,  place,  and 
manner  restrictions  affecting  other  media,  such  as  radio  and  television. 
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reason  to  believe  that  today's  best  answers  will  be  responsive 
to  future  needs. 

In  this  context,  the  Court's  imposition  of  hard  and  fast 
constitutional  rules  as  to  price  advertising  is  neither  required 
by  precedent  nor  likely  to  serve  the  public  interest.  One 
of  the  great  virtues  of  federalism  is  the  opportunity  it  affords 
for  experimentation  and  innovation,  with  freedom  to  discard 
or  amend  that  which  proves  unsuccessful  or  detrimental  to 

the  public  good.  The  constitutionalizing — indeed  the  affirma- 
tive encouraging — of  competitive  price  advertising  of  specified 

legal  services  will  substantially  inhibit  the  experimentation 
that  has  been  underway  and  also  will  limit  the  control 
heretofore  exercised  over  lawyers  by  the  respective  States. 

I  am  apprehensive,  despite  the  Court's  expressed  intent  to 
proceed  cautiously,  that  today's  holding  will  be  viewed  by 
tens  of  thousands  of  lawyers  as  an  invitation — by  the  public- 
spirited  and  the  selfish  lawyers  alike — to  engage  in  competi- 

tive advertising  on  an  escalating  basis.  Some  lawyers  may 

gain  temporary  advantages;  others  will  suffer  from  the  eco- 
nomic power  of  stronger  lawyers,  or  by  the  subtle  deceit  of 

less  scrupulous  lawyers."    Some  members  of  the  public  may 

"It  has  been  suggested  that  price  advertising  will  benefit  younger 
lawyers  and  smaller  firms,  as  well  as  the  public,  by  enabling  them  to  com- 

pete more  favorably  with  the  larger,  established  firms.  The  overtones 
of  this  suggestion  are  antitrust  rather  than  First  Amendment  in  principle. 
But  whatever  the  origin,  there  is.  reason  seriously  to  doubt  the  validity 
of  the  premise.  With  the  increasing  complexity  of  legal  practice,  perhaps 
the  strongest  trend  in  the  profession  today  is  toward  specialization. 
Many  small  firms  will  limit  their  practice  to  intensely  specialized  areas; 
the  larger,  institutionalized  firms  are  likely  to  have  a  variety  of  depart- 

ments, each  devoted  to  a  special  area  of  the  law.  The  established  special- 
ist and  the  large  law  firm  have  advantages  that  are  not  inconsiderable  if 

price  competition  becomes  commonplace.  They  can  advertise  truthfully 
the  areas  in  which  they  practice;  they  enjoy  economies  of  scale  tliat  may 

justify  lower  prices;  and  they  often  possess  the  economic  power  to  dis- 
advantage the   weaker  or  more  inexperienced  firms  in  any  advertising 
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benefit  marginally,  but  the  risk  is  that  many  others  will  be 
victimized  by  simplistic  price  advertising  of  professional  serv- 

ices "almost  infinite  [in]  variety  and  nature  .  .  .  ."  Virginia 
Pharmacy  Board,  425  U.  S.,  at  773  n.  25.  Until  today,  in  the 
long  history  of  the  legal  profession,  it  was  not  thought  that 
this  risk  of  public  deception  was  required  by  the  marginal 
First  Amendment   interests   asserted   by   the   Court. 

Mr.  Justice  Rehnquist,  dissenting  in  part. 

I  join  Part  II  of  the  Court's  opinion  holding  that  appel- 
lants' Sherman  Act  claim  is  barred  by  the  Parker  v.  Brovm, 

317  U.  S.  341  (1943),  state-action  exemption.  Largely  for  the 
reasons  set  forth  in  my  dissent  in  Virginia  Pliarmacy  Board  v. 

Virginia  Consumer  Council,  425  U.  S.  748,  781  (1976),  how- 
ever, I  dissent  from  Part  III  because  I  cannot  agree  that  the 

First  Amendment  is  infringed  by  Arizona's  regulation  of  the 
essentially  commercial  activity  of  advertising  legal  services. 
Valentine  v.  Chrestensen,  316  U.  S.  52  (1942);  Breard  v. 
Alexandria,  341  U.  S.  622  (1951).  See  Pittsburgh  Press  Co,  v. 

Human  Relations  Comm'n,  413  U.  S.  376  (1973). 
I  continue  to  believe  that  the  First  Amendment  speech 

provision,  long  regarded  by  this  Court  as  a  sanctuary  for 
expressions  of  public  importance  or  intellectual  interest,  is 
demeaned  by  invocation  to  protect  advertisements  of  goods 

and  services.  I  would  hold  quite  simply  that  the  appellants' 
advertisement,  however  truthful  or  reasonable  it  may  be,  is 
not  the  sort  of  expression  that  the  Amendment  was  adopted 
to  protect. 

I  think  my  Brother  Powell  persuasively  demonstrates 

in  his  opinion  that  the  Court's  opinion  offers  very  little 
guidance  as  to  the  extent  or  nature  of  permissible  state  regula- 

tion of  professions  such  as  law  and  medicine.    I  would  join 

competition.  Whether  the  potential  for  increased  concentration  of  law 
practice  in  a  smaller  number  of  larger  firms  would  be  detrimental  to  the 
public  is  not  addressed  by  the  Court. 
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his  opinion  except  for  my  belief  that  once  tiie  Court  took  the 

first  step  down  the  "slippery  slope'*  in  Vir(p.nia  Pharmacy 
Board,  supra,  the  possibility  of  understandable  and  workable 
differentiations  between  protected  speech  and  unprotected 
speech  in  the  field  of  advertising  largely  evaporated.  Once 
the  exception  of  commercial  speech  from  the  protection  of  the 
First  Amendment  which  had  been  establislied  by  Valentine  v. 

Chrestensen,  supra,  was  abandoned,  the  shift  to  case-by-case 
adjudication  of  First  Amendment  claims  of  advertisers  was  a 
predictable  consequence. 
While  I  agree  with  my  Brother  Powell  that  the  effect 

of  today's  opinion  on  the  professions  is  both  unfortunate 
and  not  required  by  the  First  and  Fourteenth,  Amendments, 
I  cannot  join  the  implication  in  his  opinion  that  some  forms 
of  legal  advertising  may  be  constitutionally  protected.  The 
Valentine  distinction  was  constitutionally  sound  and  practi- 

cally workable,  and  I  am  still  unwilling  to  take  even  one  step 

down  the  "slippery  slope"  away  from  it. 
I  therefore  join  Parts  I  and  II  of  the  Court's  opinion,  but 

dissent  from  Part  III  and  from  the  judgment. 
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Slip  Opinion  (1978) 

(Slip  Opinion) 

NOTE:  Where  It  Is  feasible,  a  syllabus  (headnote)  will  be  re- 
leased, as  is  being  done  in  connection  with  this  case,  at  the  time 

the  opinion  is  Issued.  The  syllabus  constitutes  no  part  of  the  opinion 
of  the  Court  but  has  been  prepared  by  the  Reporter  of  Decisions  for 
the  convenience  of  the  reader.  See  United  States  v.  Detroit  Lumber 
Co.,  200  U.S.  321,  337. 
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FIRST  NATIONAL  BANK  OF  BOSTON  et  al.  v. 

BELLOTTI,  ATTORNEY  GENERAL  OF 

MASSACHUSETTS,  et  al. 

APPEAL  FROM  THE  SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS 

No.  76-1172.    Argued  November  9,  1977— Decided  April  26,  1978 

Appellants,  national  banking  associations  and  business  corporations,  wanted 
to  spend  money  to  publicize  their  views  opposing  a  referendum  proposal 
to  amend  the  Massachusetts  Constitution  to  authorize  the  legislature  to 

enact  a  graduated  personal  income  tax.  They  brought  this  action  chal- 
lenging the  constitutionality  of  a  Massachusetts  criminal  statute  that 

prohibited  them  and  other  specified  business  corporations  from  making 

contributions  or  expenditures  "for  the  purpose  of  .  .  .  influencing  or 
affecting  the  vote  on  any  question  submitted  to  the  voters,  other  than 
one  materially  affecting  any  of  the  projx^rty,  business  or  assets  of  the 

corporation."  The  statute  specified  that  "[n]o  question  submitted  to 
the  voters  solely  concerning  the  taxation  of  the  income,  property  or 
transactions  of  individuals  shall  be  deemed  materially  to  affect  the 

property,  business  or  assets  of  the  corporation."  On  April  26,  1976,  the 
case  was  submitted  to  a  single  Justice  of  the  Supreme  Judicial  Court  of 
Massachusetts  on  an  expedited  basis  and  upon  agreed  facts.  Judgment 

was  reserved  and  the  case  was  referred  to  the  full  court.  On  Septem- 
ber 22,  1976,  the  court  directed  entry  of  a  judgment  for  appeUee  and 

issued  its  opinion  upholding  the  constitutionality  of  the  statute  after  the 
referendum,  at  which  the  proposal  was  rejected.    Held: 

1.  The  case  is  not  rendered  moot  by  the  fact  that  the  1976  referendum 
has  been  held  and  the  proposal  for  a  constitutional  amendment  defeated. 
The  18-month  interval  between  legislative  authorization  of  placement  of 
the  proposal  on  the  ballot  and  its  submission  to  the  voters  was  too 
short  for  appellants  to  obtain  complete  judicial  review,  and  likely  would 
be  too  short  in  any  future  challenge  to  the  statute;  and  in  view  of  the 
number  of  times  that  such  a  proposal  has  been  submitted  to  the 
electorate,  there  is  reasonable  expectation  that  appeUants  again  will  be 
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subjected  to  the  threat  of  prosecution  under  the  statute.    Weinstein  v. 

Bradford,  423  U.  S.  147, 149.    Pp.  7-9. 
2.  The  portion  of  the  Massachusetts  statute  at  issue  violates  the  First 

Amendment  as  made  applicable  to  the  States  by  the  Fourteenth.  Pp. 
9-28. 

(a)  The  expression  proposed  ̂ y  appellants,  namely,  the  expression 
of  views  on  an  issue  of  public  importance,  is  at  the  heart  of  the  First 

Amendment's  concern.  There  is  no  support  in  the  First  or  Fourteenth 
Amendment,  or  in  this  Court's  decisions,  for  the  proposition  that  such 
speech  loses  the  protection  otherwise  afforded  it  by  the  First  Amendment 

simply  because  its  source  is  a  corporation  that  cannot  prove,  to  a  court's 
satisfaction,  a  material  effect  on  its  business.  Although  appellee  suggests 

that  this  Court's  decisions  generally  have  extended  First  Amendment 
rights  only  to  corporations  in  the  business  of  communications  or  which 
foster  the  self-expression  of  individuals,  those  decisions  were  not  based 
on  the  rationale  that  the  challenged  communication  materially  affected 

the  company's  business.  They  were  based,  at  least  in  part,  on  the 
Amendment's  protection  of  public  discussion  and  the  dissemination  of 
information  and  ideas.  Similarly,  commercial  speech  is  accorded  some 

constitutional  protection  not  so  much  because  it  pertains  to  the  seller's 
businiess  as  because  it  furthers  the  societal  interest  in  the  "free  flow  of 
commercial  information."  Virginia  State  Bd.  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  425  U.  S.  748,  764.    Pp.  11-16. 

(b)  The  asserted  justifications  for  the  challenged  statute  cannot 
survive  the  exacting  scrutiny  required  when  the  legislative  prohibition  is 
directed  at  speech  itself  and  speech  on  a  public  issue.  This  statute 

cannot  be  justified  by  the  State's  asserted  interest  in  sustaining  the  active 
role  of  the  individual  citizen  in  the  electoral  process  and  preventing 
diminution  of  his  confidence  in  government.  Even  if  it  were  permissible 
to  silence  one  segment  of  society  upon  a  sufficient  showing  of  imminent 
danger,  there  has  been  no  showing  that  the  relative  voice  of  corporations 
has  been  overwhelming  or  even  significant  in  influencing  referenda  in 
Massachusetts,  or  that  there  has  been  any  threat  to  the  confidence  of  the 
citizenry  in  government.  And  the  risk  of  corruption  perceived  in  this 

Court's  decisions  involving  candidate  elections  is  not  present  in  a  popular 
vote  on  a  pubhc  issue.  Nor  can  the  statute  be  justified  on  the  asserted 
ground  that  it  prot^ts  the  rights  of  shareholders  whose  views  differ  from 
those  expressed  by  management  on  behalf  of  the  corporation.  The 
statute  is  both  underinclusive  and  overinclusive  in  serving  this  purpose, 
and  therefore  could  not  be  sustained  even  if  the  purpose  itself  were 
deemed  compelling.    Pp.  22-28. 

  Mass.   ,  359  N.  E.  2d  1262,  reversed. 
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Powell,  J.,  delivered  the  opinion  of  the  Court,  in  which  Burger,  C.  J., 
and  Stewart,  Blackmun,  and  Stevens,  JJ.,  joined.  Burger,  C.  J.,  filed 

a  concurring  opinion.  White,  J.,  filed  a  dissenting  opinion,  in  which 

Brennan  and  Marshall,  JJ.,  joined.  Rehnquist,  J.,  filed  a  dissenting 

opinion. 
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NOTICE  :  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  preliminary  print  of  the  United  States  Reports.  Readers  are  re- 

quested to  notifj'  the  Reporter  of  Decisions,  Supreme  Court  of  the 
United  States,  Washington,  D.C.  20543,  of  any  typographical  or  other 
formal  errors,  in  order  that  corrections  may  be  made  before  the  pre- 

liminary print  goes  to  press. 

SUPEEME  COUET  OF  THE  UNITED  STATES 

No.  76-1172 

First  National  Bank  of  Boston 

et  al.,  Appellants, 
V. 

Francis  X.  Bellotti,  Etc.,  et  al. 

On  Appeal  from  the  Su- 
preme Judicial  Court  of 

Massachusetts. 

[April  26,  1978] 

Mr.  Justice  Powell  delivered  the  opinion  of  the  Court. 

In  sustaining  a  state  criminal  statute  that  forbids  certain 
expenditures  by  banks  and  business  corporations  for  the 
purpose  of  influencing  the  vote  on  referendum  proposals,  the 
Massachusetts  Supreme  Judicial  Court  held  that  the  First 
Amendment  rights  of  a  corporation  are  limited  to  issues  that 
materially  affect  its  business,  property,  or  assets.  The  court 

rejected  appellants'  claim  that  the  statute  abridges  freedom  of 
speech  in  violation  of  the  First  and  Fourteenth  Amendments. 
The  issue  presented  in  this  context  is  one  of  first  impression 
in  this  Court.  We  postponed  the  question  of  jurisdiction  to 
our  consideration  of  the  merits.  430  U.  S.  964  (1977).  We 
now  reverse. 

I 

The  statute  at  issue,  Massachusetts  General  Laws  ch.  55, 
§  8,  prohibits  appellants,  two  national  banking  associations 

and  three  business  corporations,^  from  making  contributions  or 
expenditures  "for  the  purpose  of  .  .  .  influencing  or  affecting 
the  vote  on  any  question  submitted  to  the  voters,  other  than 
one  materially  affecting  any  of  the  property,  business  or  assets 

*  Appellants  are  The  First  National  Bank  of  Boston,  New  England 
Merchants  National  Bank,  The  Gillette  Company,  Digital  Equipment 
Corp.,  and  Wyman-Gordon  Company. 
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of  the  corporation."  The  statute  further  specifies  that  ̂ '[n]o 
question  submitted  to  the  voters  solely  concerning  the  taxa- 

tion of  the  income,  property  or  transactions  of  individuals 
shall  be  deemed  materially  to  affect  the  property,  business  or 

assets  of  the  corporation."  A  corporation  that  violates  §  8 
may  receive  a  maximum  fine  of  $50,000;  a  corporate  officer, 

director,  or  agent  who  violates  the  section  may  receive  a  maxi- 
mum fine  of  $10,000  or  imprisonment  for  up  to  one  year,  or 

both.^ 

2  Mass.  Gen.  Laws  Ann.  ch.  55,  §8  (West  Supp.  1977-1978),  provides 
(with  emphasis  supplied): 

"No  corporation  carrying  an  the  business  of  a  bank,  trust,  surety,  indem- 
nity, safe  deposit,  insurance,  railroad,  street  railway,  telegraph,  telephone, 

gas,  electric  light,  heat,  power,  canal,  aqueduct,  or  water  company,  no 
company  having  the  right  to  t^ake  land  by  eminent  domain  or  to  exercise 
franchises  in  public  ways,  grants  by  the  commonwealth  or  by  any  county, 
city  or  town,  no  trustee  or  trustees  owning  or  holding  the  majority  of 
the  stock  of  such  a  corporation,  no  business  corporation  incorporated  under 
the  laws  of  or  doing  business  in  the  commonwealth  and  no  officer  or  agent 
acting  in  behalf  of  any  corporation  mentioned  in  this  section,  shall  directly 
or  indirectly  give,  pay,  expend  or  contribute,  or  promise  to  give,  pay, 
expend  or  contribute,  any  monexj  or  other  valuable  thing  for  the  purpose  of 
aiding,  promoting  or  preventing  the  nomination  or  election  of  any  person  to 
pubhc  office,  or  aiding,  promoting  or  antagonizing  the  interests  of  any 

political  party,  or  influencing  or  affecting  the  vote  on  any  question  sub- 
mitted to  the  voters,  other  than  one  materially  affecting  any  of  the 

property,  business  or  assets  of  the  corporation.  No  question  submitted  to 

the  voters  solely  concerning  the  taxation  of  the  income,  property  or  trans- 
actions of  individuals  shall  be  deemed  materially  to  affect  the  property, 

business  or  assets  of  the  corporation.  No  person  or  persons,  no  political 

committee,  and  no  person  acting  under  the  authority  of  a  poUtical  com- 
mittee, or  in  its  behalf,  shall  solicit  or  receive  from  such  corporation  or  such 

holders  of  stock  any  gift,  payment,  expenditure,  contribution  or  promise  to 
give,  pay,  expend  or  contribute  for  any  such  purpose. 

"Any  corporation  violating  any  provision  of  this  section  shall  be  punished 
by  a  fine  of  not  more  than  fifty  thousand  dollars  and  any  ofiicer,  director 
or  agent  of  the  corporation  violating  any  provision  thereof  or  authorizing 
such  violation,  .  .  .  shall  be  punished  by  a  fine  of  not  more  than  ten 

thousand  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both." 
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Appellants  wanted  to  spend  money  to  publicize  their  views 

on  a  proposed  constitutional  amendment  that  was  to  be  sub- 
mitted to  the  voters  as  a  ballot  question  at  a  general  election  on 

November  2,  1976.  The  amendment  would  have  permitted  the 

legislature  to  impose  a  graduated  tax  on  the  income  of  individ- 
uals. After  appellee,  the  Attorney  General  of  Massachusetts, 

informed  appellants  that  he  intended  to  enforce  §  8  against 
them,  they  brought  this  action  seeking  to  have  the  statute 
declared  unconstitutional.  On  April  26,  1976,  the  case  was 
submitted  to  a  single  Justice  of  the  Supreme  Judicial  Court  on 
an  expedited  basis  and  upon  agreed  facts,  in  order  to  settle 

the  question  before  the  upcoming  election.^  Judgment  was 
reserved  and  the  case  referred  to  the  full  court  that  same  day. 

3  This  was  not  the  first  challenge  to  §  8.  The  statute's  legidative  and 
judicial  history  has  been  a  troubled  one.  Its  successive  re-enactments  have 

been  hnked  to  the  legislature's  repeated  submissions  to  the  voters  of  a 
constitutional  amendment  that  would  allow  the  enactment  of  a  graduated 
tax. 

The  predecessor  of  §  8,  Mass.  Gen.  L.  ch.  55,  §  7  (as  amended  by  1946 
Mass.  Acts,  ch.  537,  §10),  was  first  challenged  in  Lustwerk  v.  Lytron, 
Inc.,  344  Ma^s.  647,  183  N.  E.  2d  871  (1962).  Unlike  §8,  §7  did  not 
dictate  that  questions  concerning  the  taxation  of  individuals  could  not 

satisfy  the  "materially  alfecting"  requirement.  The  Supreme  Judicial 
Court  construed  §7  not  to  prohibit  a  corporate  expenditure  urging  the 
voters  to  reject  a  proposed  constitutional  amendment  authorizing  the 
legislature  to  impose  a  graduated  tax  on  corporate  as  well  as  individual 
income. 

After  Lustwerk  the  legislature  amended  §  7  by  adding  the  sentence: 

"No  question  submitted  to  the  voters  concerning  the  taxation  of  the 
income,  property  or  transactions  of  individuals  shall  be  deemed  materially 

to  affect  the  property,  business  or  assets  of  the  corporation."  1972  Mass. 
Acts,  ch.  458.  The  statute  was  challenged  in  1972  by  four  of  the  present 
appellants;  they  wanted  to  oppose  a  referendum  proposal  similar  to  the 

one  submitted  to  and  rejected  by  the  voters  in  1962.  Again  the  expen- 
diture was  held  to  be  lawful.  First  NaVl  Bank  v.  Attorney  General,  362 

Mass.  570,  290  N.  E.  2d  526  (1972). 
The  most  recent  amendment  was  enacted  on  April  28,  1975,  when  the 

legislature  further  refined  the  second  sentence  of  §8  to  apply  only  to 
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Appellants  argued  that  §  8  violates  the  First  Amendment, 
the  Due  Process  and  Equal  Protection  Clauses  of  the  Four- 

teenth Amendment,  and  similar  provisions  of  the  Massachu- 
setts Constitution.  They  prayed  that  the  statute  be  declared 

unconstitutional  on  its  face  and  as  it  would  be  applied  to 

their  proposed  expenditures.  The  parties'  statement  of  agreed 
facts  reflected  their  disagreement  as  to  the  effect  that  the 

adoption  of  a  personal  income  tax  would  have  on  appellants' 
business;  it  noted  that  ''[t]here  is  a  division  of  opinion  among 
economists  as  to  whether  and  to  what  extent  a  graduated 
income  tax  imposed  solely  on  individuals  would  affect  the 

business  and  assets  of  corporations."  App.  17.  Appellee  did 
not  dispute  that  appellants'  management  believed  that  the 
tax  would  have  a  significant  effect  on  their  businesses.'* 

On  September  22,  1976,  the  full  bench  directed  the  single 
justice  to  enter  judgment  upholding  the  constitutionality  of 
§  8.  An  opinion  followed  on  February  1,  1977.  In  addressing 

appellants'  constitutional  contentions,^  the  court  acknowledged 

ballot  questions  "solely"  concerning  the  taxation  of  individuals.  1975 
Mass.  Acts,  ch.  151,  §  1.  Following  this  amendment,  the  legislature  on 
May  7,  1975,  voted  to  submit  to  the  voters  on  November  2,  1976,  the 
proposed  constitutional  amendment  authorizing  the  imposition  of  a 
graduated  personal  income  tax.  It  was  this  proposal  that  led  to  the  case 
now  before  us. 

*  Appellants  believe  that  the  adoption  of  a  graduated  personal  income 
tax  would  materially  affect  their  business  in  a  variety  of  ways,  including,  in 
the  words  of  the  court  below, 

"discouraging  highly  qualified  executives  and  highly  skilled  professional 
personnel  from  settling,  working  or  remaining  in  Massachusetts;  promot- 

ing a  tax  climate  which  would  be  considered  unfavorable  by  business  cor- 
porations, thereby  discouraging  them  from  settling  in  Massachusetts  with 

'resultant  adverse  effects'  on  the  plaintiff  banks'  loans,  deposits,  and  other 
services;  and  tending  to  shrink  the  disposable  income  of  individuals  avail- 

able for  the  purchase  of  the  consumer  products  manufactured  by  at  least 

one  of  the  plaintiff  corporations."    —  Mass.,  at  — ,  359  N.  E.  2d,  at  1266. 
5  In  contrast  to  its  approach  in  the  previous  challenges  to  the  predecessor 

of  §  8,  see  n.  3,  swpra,  the  court  determined  that  it  had  to  address 

appellants'  constitutional  challenge  because  "[t]he  statutory  amendment 



744 

FIRST  NATIONAL  BANK  OF  BOSTON  v.  BELLOTTI  5 

that  §  8  "operate [s]  in  an  area  of  the  most  fundamental  First 
Amendment  activities,"  Buckley  v.  Valeo,  424  U.  S.  1,  14 
(1976),  and  viewed  the  principal  question  as  "whether  business 
corporations,  such  as  [appellants],  have  First  Amendment 
rights  coextensive  with  those  of  natural  persons  or  associations 

of  natural  persons."      Mass.,  at   ,  359  N.  E.  2d,  at  1269. 
The  court  found  its  answer  in  the  contours  of  a  corporation's 
constitutional  right,  as  a  "person"  under  the  Fourteenth 
Amendment,  not  to  be  deprived  of  property  without  due 
process  of  law.  Distinguishing  the  First  Amendment  rights  of 
a  natural  person  from  the  more  limited  rights  of  a  corporation, 

the  court  concluded  that  "whether  its  rights  are  designated 
'liberty'  rights  or  'property'  rights,  a  corporation's  property 
and  business  interests  are  entitled  to  Fourteenth  Amendment 

protection.  .  .  .  [A]s  an  incident  of  such  protection,  corpora- 
tions also  possess  certain  rights  of  speech  and  expression  under 

the  Fourteenth  Amendment."    Id.,  at   ,  359  N.  E.  2d,  at 
1270  (citations  and  footnote  omitted).  Accordingly,  the  court 

held  "that  only  when  a  general  political  issue  materially  affects 
a  corporation's  business,  property  or  assets  may  that  corpora- 

tion claim  First  Amendment  protection  for  its  speech  or  other 
activities  entitling  it  to  communicate  its  position  on  that  issue 

to  the  general  public."  Since  this  limitation  is  "identical  to 
the  legislative  command  in  the  first  sentence  of  [  §  8] ,"  the 
court  concluded  that  the  legislature  "has  clearly  identified  in 
the  challenged  statute  the  parameters  of  corporate  free 

speech."    Ibid. 
The  court  also  declined  to  say  that  there  was  "no  rational 

basis  for  [the]  legislative  determination,"  embodied  in  the 
second  sentence  of  §  8,  that  a  ballot  question  concerning  the 

to  §8  makes  it  clear  that  the  Legislature  has  specifically  proscribed 

corporate  expenditures  of  moneys  relative  to  this  proposed  amendment." 
—  Mass.,  at  — ,  359  N.  E.  2d,  at  1268.  This  was  clear  from  the  language 
of  the  second  sentence  of  §  8  and  from  the  legislature's  synchronized 
amendment  of  §  8  and  approval  of  the  submission  of  the  ballot  question 
to  the  voters. 
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taxation  of  individuals  could  not  materially  affect  the  interests 

of  a  corporation.  Id.,  at  — ,  359  N.  E.  2d,  at  1271.  In  reject- 

ing appellants'  argument  that  this  second  sentence  established 
a  conclusive  presumption  in  violation  of  the  Due  Process 
Clause,  the  court  construed  §  8  to  embody  two  distinct  crimes : 
The  first  prohibits  a  corporation  from  spending  money  to 
influence  the  vote  on  a  ballot  question  not  materially  affecting 
its  business  interests;  the  second,  and  more  specific  prohibition, 
makes  it  criminal  per  se  for  a  corporation  to  spend  money  to 
influence  the  vote  on  a  ballot  question  solely  concerning 
individual  taxation.  While  acknowledging  that  the  second 

crime  is  ''related  to  the  general  crime"  stated  in  the  first 
sentence  of  §  8,  the  court  intimated  that  the  second  sentence 
was  intended  to  make  criminal  an  expenditure  of  the  type 
proposed  by  appellants  without  regard  to  specific  proof  of  the 

materiality  of  the  question  to  the  corporation's  business  inter- 
ests.«    Id.,  at   n.  19,   ,  359  N.  E.  2d,  at  1276  n.  19,  1273- 

^  For  purposes  of  this  decision  we  need  not  distinguish  between  the  "two 

crimes"  identified  by  the  Supreme  Judicial  Court.  Mr.  Justice  White, 
dissenting,  conveys  an  incorrect  impression  of  our  decision  when  he  states, 

post,  at  I,  that  we  have  not  disapproved  the  legislative  judgment  that  the 

personal  income  tax  issue  could  not  have  a  material  effect  on  any  corpora- 
tion, including  appellants.  We  simply  have  no  occasion  either  to  approve 

or  to  disapprove  that  judgment.  If  we  were  to  invalidate  the  second  sen- 
tence of  §  8,  thereby  putting  a  ballot  question  concerning  taxation  of 

individuals  on  the  same  plane  as  any  other  ballot  question,  we  still  would 

have  to  decide  whether  the  "materially  affecting"  limitation  in  the  general 
prohibition  of  §  8  could  be  squared  with  the  First  Amendment.  The  court 

below  already  has  held  that  appellants'  proposed  expenditures  would  not 
meet  that  test  and  therefore  would  be  proscribed.  This  is  a  finding  of  fact 
which  we  have  no  occasion  to  review.     But  cf.  n.  21,  infra. 

Conversely,  we  would  have  to  reach  the  question  of  the  constitutionality 

of  the  "second"  and  more  restrictive  crime  only  if  we  first  concluded  that 
it  is  permissible  under  the  First  Amendment  to  limit  corporate  speech  to 

matters  materially  affecting  the  corporation's  business,  property,  or  assets. 
Because  the  "materially  affecting"  limitation  bars  appellants  from  making 
their  proposed  expenditures  under  either  the  first  or  second  sentence  of 
§  8,  we  must  decide  whether  that  limitation  is  constitutional. 
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1274.  The  court  nevertheless  seems  to  have  reintroduced  the 

"materially  affecting"  concept  into  its  interpretation  of  the 
second  sentence  of  §  8,  as  a  limitation  on  the  scope  of  the 

so-called  "second  crime"  imposed  by  the  Federal  Constitution 
rather  than  the  Massachusetts  Legislature.  Id.,  at  — ,  359 
N.  E.  2d,  at  1271.  But  because  the  court  thought  appellants 
had  not  made  a  sufficient  showing  of  material  effect,  their 
challenge  to  the  statutory  prohibition  as  applied  to  them  also 
failed. 

Appellants'  other  arguments  fared  no  better.  Adopting  a 
narrowing  construction  of  the  statute,'^  the  Supreme  Judicial 
Court  rejected  the  contention  that  §  8  is  overbroad.  It  also 

found  no  merit  in  appellants'  vagueness  argument  because  the 
specific  prohibition  against  corporate  expenditures  on  a  refer- 

endum solely  concerning  individual  taxation  is  "both  precise 
and  definite."  Id.,  at  — ,  359  N.  E.  2d,  at  1273^1274. 
Finally,  the  court  held  that  appellants  were  not  denied  the 

equal  protection  of  the  laws.® 
II 

Because  the  1976  referendum  has  been  held,  and  the  pro- 
posed constitutional  amendment  defeated,  we  face  at  the  out- 

set a  question  of  mootness.  As  the  case  falls  within  the  class 

of  controversies  "capable  of  repetition,  yet  evading  review," 

^  The  court  stated  that  §  8  would  not  prohibit  the  pubhcation  of 
"in-house"  newspapers  or  communications  to  stockholders  containing  the 
corporation's  view  on  a  graduated  personal  income  tax;  the  participation 
by  corporate  employees,  at  corporate  expense,  in  discussions  or  legislative 
hearings  on  the  issue;  the  participation  of  corporate  officers,  directors, 
stockholders,  or  employees  in  pubUc  discussion  of  the  issue  on  radio  or 
television,  at  news  conferences,  or  through  statements  to  the  press  or 

"similar  means  not  involving  contributions  or  expenditure  of  corporate 
funds";  or  speeches  or  comments  by  employees  or  officers,  on  working 
hours,  to  the  press  or  a  chamber  of  commerce.  —  Mass.,  at  — ,  359 
N.  E.  2d,  at  1272. 

^  Because  of  our  disposition  of  appellants'  First  Amendment  claim,  we 
need  not  address  any  of  these  arguments. 
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Smthern  Pacific  Terminal  Co.  v.  ICC,  219  U.  S.  498,  515 

(1911),  we  conclude  that  it  is  not  moot.  Present  here  are 
both  elements  identified  in  Weinstein  v.  Bradford,  423  U.  S. 

147,  149  (1975),  as  precluding  a  finding  of  mootness  in  the 

absence  of  a  class  action:  ''(1)  the  challenged  action  was  in  its 
duration  too  short  to  be  fully  litigated  prior  to  its  cessation  or 

expiration,  and  (2)  there  [is]  a  reasonable  expectation  that  the 

same  complaining  party  [will]  be  subjected  to  the  same  action 

again." Under  no  reasonably  foreseeable  circumstances  could  appel- 
lants obtain  plenary  review  by  this  Court  of  the  issue  here 

presented  in  advance  of  a  referendum  on  a  similar  constitu- 

tional amendment.  In  each  of  the  legislature's  four  attempts 
to  obtain  constitutional  authorization  to  enact  a  graduated 
income  tax,  including  this  most  recent  one,  the  period  of  time 
between  legislative  authorization  of  the  proposal  and  its 
submission  to  the  voters  was  approximately  18  months.  This 
proved  too  short  a  period  of  time  for  appellants  to  obtain 
complete  judicial  review,  and  there  is  every  reason  to  believe 
that  any  future  suit  would  take  at  least  as  long.  Furthermore, 
a  decision  allowing  the  desired  expenditures  would  be  an  empty 
gesture  unless  it  afforded  appellants  sufficient  opportunity  prior 
to  the  election  date  to  communicate  their  views  effectively. 

Nor  can  there  be  any  serious  doubt  that  there  is  a  "reason- 
able expectation,"  Weinstein  v.  Bradford,  supra,  that  appel- 
lants again  will  be  subject  to  the  threat  of  prosecution  under 

§  8.  The  1976  election  marked  the  fourth  time  in  recent  years 
that  a  proposed  graduated  income  tax  amendment  has  been 

submitted  to  the  Massachusetts  voters.  Appellee's  suggestion 
that  the  legislature  may  abandon  its  quest  for  a  constitutional 

amendment  is  purely  speculative.^      Appellants  insist  that 

^  Most  of  the  States,  and  the  District  of  Columbia,  impose  graduated 
personal  income  taxes.  U.  S.  Dept.  of  Commerce,  Bureau  of  the  Census, 
State  Government  Tax  Collections  in  1977,  Table  9,  at  13  (1977).  Several 

States  impose  a  graduated  tax  on  corporate  income.    Advisory  Comm'n 



748 

FIRST  NATIONAL  BANK  OF  BOSTON  v.  BELLOTTI  9 

they  will  continue  to  oppose  the  constitutional  amendment, 
and  there  is  no  reason  to  believe  that  the  Attorney  General 

will  refrain  from  prosecuting  violations  of  §  8.^^  Compare 
Nebraska  Press  Assn,  v.  Stuart,  427  U.  S.  539,  546-547  (1976), 
with  Spomer  v.  Littletcm,  414  U.  S.  514,  521  (1974). 

Meanwhile,  §  8  remains  on  the  books  as  a  complete  pro- 
hibition of  corporate  expenditures  related  to  individual  tax 

referenda,  and  as  a  restraining  influence  on  corporate  ex- 
penditures concerning  other  ballot  questions.  The  criminal 

penalties  of  §  8  discourage  challenge  by  violation,  and  the 
effect  of  the  statute  on  arguably  protected  speech  will  per- 

sist. Storer  v.  Brown,  415  U.  S.  724,  737  n.  8  (1974);  see 
American  Party  v.  White,  415  U.  S.  767,  770  n.  1  (1974); 
Rosario  v.  Rockefeller,  410  U.  S.  752,  756  n.  5  (1973) ;  Dunn  v. 
Blumstein,  405  U.  S.  300,  333  n.  2  (1972).  Accordingly,  we 
conclude  that  this  case  is  not  moot  and  proceed  to  address 
the  merits. 

Ill 

The  court  below  framed  the  principal  question  in  this  case 
as  whether  and  to  what  extent  corporations  have  First  Amend- 

ment rights.  We  believe  that  the  court  posed  the  wrong 
question.  The  Constitution  often  protects  interests  broader 
than  those  of  the  party  seeking  their  vindication.  The  First 

Amendment,  in  particular,  serves  significant  societal  inter- 
ests. The  proper  question  therefore  is  not  whether  corpora- 

tions "have''  First  Amendment  rights  and,  if  so,  whether  they 
are  coextensive  with  those  of  natural  persons.  Instead,  the 
question  must  be  whether  §8  abridges  expression  that  the 
First  Amendment  was  meant  to  protect.  We  hold  that  it 
does. 

on  Intergovernmental  Relations,  Significant  Features  of  Fiscal  Federalism, 

Vol.  II,  Table  113,  at  219-222  (1976-1977  ed.). 
1^  We  are  informed  that  the  Attorney  General  also  has  threatened  one  of 

the  appellants  with  prosecution  under  §  8  for  an  expenditure  in  support  of 
a  local  referendum  proposal  concerning  a  civic  center.  Brief  for  Appellants 
22  n.  7,  A-1. 
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The  speech  proposed  by  appellants  is  at  the  heart  of  the 

First  Amendment's  protection. 

"The  freedom  of  speech  and  of  the  press  guaranteed  by 
the  Constitution  embraces  at  the  least  the  liberty  to 

discuss  publicly  and  truthfully  all  matters  of  public  con- 
cern without  previous  restraint  or  fear  of  subsequent 

punishment.  .  .  .  Freedom  of  discussion,  if  it  would  fulfill 
its  historic  function  in  this  nation,  must  embrace  all 
issues  about  which  information  is  needed  or  appropriate 

to  enable  the  members  of  society  to  cope  with  the  exigen- 

cies of  their  period."  Thornhill  v.  Alabama,  310  U.  S.  88, 
101-102  (1940). 

The  referendum  issue  that  appellants  wish  to  address  falls 

squarely  within  this  description.  In  appellants'  view,  the 
enactment  of  a  graduated  personal  income  tax,  as  proposed 
to  be  authorized  by  constitutional  amendment,  would  have  a 
seriously  adverse  effect  on  the  economy  of  the  State.  See 
n.  4,  supra.  The  importance  of  the  referendum  issue  to  the 
people  and  government  of  Massachusetts  is  not  disputed.  Its 
merits,  however,  are  the  subject  of  sharp  disagreement. 

As  the  Court  said  in  Mills  v.  Alabama,  384  U.  S.  214,  218 

(1966),  "there  is  practically  universal  agreement  that  a  major 
purpose  of  [the  First]  Amendment  was  to  protect  the  free 

discussion  of  governmental  affairs."  If  the  speakers  here  were 
not  corporations,  no  one  would  suggest  that  the  State  could 

silence  their  proposed  speech.  It  is  the  type  of  speech  indis- 

pensable to  decisionmaking  in  a  democracy,^^  and  this  is  no  less 
true  because  the  speech  comes  from  a  corporation  rather  than 

^^  Freedom  of  expression  has  particular  significance  with  respect  to 

government  because  "[i]t  is  here  that  the  state  has  a  special  incentive  to 
repress  opposition  and  often  wields  a  more  effective  power  of  suppression." 
T.  Emerson,  Toward  a  General  Theory  of  the  First  Amendment  9  (1966). 

See  also  A.  Meiklejohn,  Free  Speech  and  Its  Relation  to  Self-Govemment 
24-26  (1948). 
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an  individual/^  The  inherent  worth  of  the  speech  in  terms  of 
its  capacity  for  informing  the  public  does  not  depend  upon  the 
identity  of  its  source,  whether  corporation,  association,  union, 
or  individual. 

The  court  below  nevertheless  held  that  corporate  speech  is 
protected  by  the  First  Amendment  only  when  it  pertains 

directly  to  the  corporation's  business  interests.  In  deciding 
whether  this  novel  and  restrictive  gloss  on  the  First  Amend- 

ment comports  with  the  Constitution  and  the  precedents  of 
this  Court,  we  need  not  survey  the  outer  boundaries  of  the 

Amendment's  protection  of  corporate  speech,  or  address  the 
abstract  question  whether  corporations  have  the  full  measure 

of  rights  that  individuals  enjoy  under  the  First  Amendment." 
The  question  in  this  case,  simply  put,  is  whether  the  corporate 
identity  of  the  speaker  deprives  this  proposed  speech  of  what 
otherwise  would  be  its  clear  entitlement  to  protection.  We 
turn  now  to  that  question. 

B 

The  court  below  found  confirmation  of  the  legislature's 
definition  of  the  scope  of  a  corporation's  First  Amendment 
rights  in  the  language  of  the  Fourteenth  Amendment.  Noting 
that  the  First  Amendment  is  applicable  to  the  States  through 

12  The  individual's  interest  in  self-expression  is  a  concern  of  the  First 
Amendment  separate  from  the  concern  for  open  and  informed  discussion, 
although  the  two  often  converge.  See  G.  Gunther,  Constitutional  Law 
1044  (9th  ed.  1975) ;  T.  Emerson,  The  System  of  Freedom  of  Expression  6 

(1970).  The  Court  has  declared,  however,  that  "speech  concerning  public 
affairs  is  more  than  self-expression;  it  is  the  essence  of  self-government." 
Garrison  v.  Loumana,  379  U.  S.  64,  74-75  (1964).  And  self-government 
suffers  when  those  in  power  suppress  competing  views  on  public  issues 

"from  diverse  and  antagonistic  sources."  Associated  Press  v.  United 
States,  326  U.  S.  1,  20  (1945),  quoted  in  New  York  Times  Co.  v.  Sullivan, 
376  U.  S.  254,  266  (1964). 

13  Nor  is  there  any  occasion  to  consider  in  this  case  whether,  under  dif- 
ferent circumstances,  a  justification  for  a  restriction  on  speech  that  would 

be  inadequate  as  applied  to  individuals  might  suffice  to  sustain  the  same 
restriction  as  applied  to  corporations,  unions,  or  like  entities. 
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the  Fourteenth,  and  seizing  upon  the  observation  that  corpora- 

tions "cannot  claim  for  themselves  the  liberty  which  the 

Fourteenth  Amendment  guarantees,"  Pierce  v.  Society  of 
Sisters,  268  U.  S.  510,  535  (1925),  the  court  concluded  that  a 

corporation's  First  Amendment  rights  must  derive  from  its 

property  rights  under  the  Fourteenth.^* 

^'*  The  Massachusetts  court  did  not  go  so  far  as  to  accept  appellee's 
argument  that  corporations,  as  creatures  of  the  Stat^,  have  only  those 

rights  granted  them  by  the  State,  See  Brief  for  Appellee  4,  23-25.  Cf. 

Mr.  Justice  White's  dissent,  post,  at  7-8;   Mr.  Justice  Rehnquist's 
dissent,  post,  at    .    The  court  below  recognized  that  such  an  extreme 
position  could  not  be  reconciled  either  with  the  many  decisions  holding  state 
laws  invalid  under  the  Fourteenth  Amendment  when  they  infringe  protected 

speech  by  corporate  bodies,  e.  g.,  Linmark  Associates,  Inc.  v.  Township  of 

Willingboro,  431  U.  S.  85  (1977);  Time,  Inc.  v.  Firestone,  424  U.  S.  448 

(1976);  Doran  v.  Salem  Inn,  Inc.,  422  U.  S.  922  (1975);  Southeastern 
Promotions,  Ltd.  v.  Conrad,  420  U.  S.  546  (1975) ;  Cox  Broadcasting  Corp. 

V.  Cohn,  420  U.  S.  469  (1975);  Miami  Herald  Publishing  Co.  v.  Tomillo, 
418  U.  S.  241  (1974) ;  New  York  Times  Co.  v.  United  States,  403  U.  S.  713 

(1971) ;  Time,  Inc.  v.  Hill,  385  U.  S.  374  (1967) ;  New  York  Times  Co.  v. 

Svllivan,  supra;  Kingsley  InVl  Pictures  Corp.  v.  Regents,  360  U.  S.  684 
(1959);  Joseph  Burstyn,  Inc  v  Wilson,  343  U.  S.  495  (1952),  or  with 

decisions  affording  corporations  the  protection  of  constitutional  guarantees 
other  than  the  First  Amendment.  E.  g.,  United  States  v.  Martin  Linen 

Supply  Co.,  430  U.  S.  564  (1977)  (Fifth  Amendment  double  jeopardy); 
G.  M.  Leasing  Corp.  v.  United  States,  429  U.  S.  338,  353  (1977)  (Fourth 

Amendment).  In  any  event,  appellee's  argument  is  inapplicable  to  two  of 
the  appellants.  National  banks  are  creatures  of  federal  law  and  instrumen- 

talities of  the  Federal  Government,  Easton  v.  Iowa,  188  U.  S.  220,  229-230 
(1903);  McCulloch  v.  Maryland,  4  WTieat.  316  (1819),  and  their  existence 

is  in  no  way  dependent  on  state  law.  See  7A  Michie,  Banks  and  Banking 
ch.  15.  §§1,5  (1973). 

In  cases  where  corporate  speech  has  been  denied  the  shelter  of  the 

First  Amendment,  there  is  no  suggestion  that  the  reason  was  because  a 

corporation  rather  than  an  individual  or  association  was  involved.  E.  g., 
Young  v.  American  Mini  Theatres,  Inc.,  427  U.  S.  50  (1976);  Pittsburgh 

Press  Co.  v.  Pittsburgh  Comm'n  on  Human  Relations,  413  U.  S.  376 
(1973) ;  Kingsley  Books,  Inc.  v.  Brown,  354  U.  S.  436  (1957).  Corporate 
identity  has  been  determinative  in  several  decisions  denying  corporations 

certain  constitutional  rights,  such  as  the  privilege  against  compulsory  self- 
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This  is  an  artificial  mode  of  analysis,  untenable  under  deci- 
sions of  this  Court. 

''In  a  series  of  decisions  beginning  with  Gitlow  v.  New 
York,  268  U.  S.  652  (1925),  this  Court  held  that  the 

liberty  of  speech  and  of  the  press  which  the  First  Amend- 
ment guarantees  against  abridgment  by  the  federal  gov- 

ernment is  within  the  liberty  safeguarded  by  the  Due 
Process  Clause  of  the  Fourteenth  Amendment  from  inva- 

sion by  state  action.  That  principle  has  been  followed 

and  reaffirmed  to  the  present  day."  Joseph  Burstyn,  Inc. 
V.  Wilson,  343  U.  S.  495,  500-501  (1952)  (footnote 
omitted)  (emphasis  supplied). 

Freedom  of  speech  and  the  other  freedoms  encompassed  by 

the  First  Amendment  always  have  been  viewed  as  funda- 
mental components  of  the  liberty  safeguarded  by  the  Due 

Process  Clause,  see  Gitlow,  supra,  at  666  (opinion  of  the 
Court),  672  (Holmes,  J.,  dissenting) ;  NAACP  v.  Alabama,  357 
U.  S.  449,  460  (1958) ;  Stromberg  v.  California,  283  U.  S.  359, 
368  (1931);  DeJonge  v.  Oregon,  299  U.  S.  353,  364  (1937); 

Warren,  The  New  "Liberty"  Under  the  Fourteenth  Amend- 
ment, 39  Harv.  L.  Rev.  431  (1926),  and  the  Court  has  not 

identified  a  separate  source  for  the  right  when  it  has  been 

incrimination,  WiUon  v.  United  States,  221  U.  S.  361,  382-386  (1911),  or 
equality  with  individuals  in  the  enjoyment  of  a  right  to  privacy,  California 

Bankers  Assn.  v.  Shidtz,  416  U.  S.  21,  65-67  (1974);  United  States  v. 
Morton  Sait  Co.,  338  U.  S.  632,  651-652  (1950),  but  this  is  not  because  the 
States  are  free  to  define  the  rights  of  their  creatures  without  constitutional 

Hmit.  Otherwise,  corporations  could  be  denied  the  protection  of  aU  consti- 
tutional guarantees,  including  due  process  and  the  equal  protection  of  the 

laws.  Certain  "purely  personal"  guarantees,  such  as  the  privilege  against 
compulsory  self-incrimination,  are  unavailable  to  corporations  and  other 

organizations  because  the  "historic  function"  of  the  particular  guarantee 
has  been  limited  to  the  protection  of  individuals.  United  States  v.  White, 

322  U.  S.  694,  698-701  (1944).  AVhether  or  not  a  particular  guarantee  is 

"purely  personal"  or  is  unavailable  to  corporations  for  some  other  reason 
depends  on  the  nature,  history,  and  purpose  of  the  particular  constitutional 
provision. 
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asserted  by  corporations.''  See,  e.  g.,  Times  Film  Corp.  v. 
City  of  Chicago,  365  U.  S.  43,  47  (1961) ;  Kingsley  InVl  Pic- 

tures Corp.  V.  Regents,  360  U.  S.  684,  688  (1959);  Joseph 
Bur  sty  n,  supra.  In  Grosjean  v.  American  Press  Co.,  297  U.  S. 
233,  244  (1936),  the  Court  rejected  the  very  reasoning  adopted 

by  the  Supreme  Judicial  Court  and  did  not  rely  on  the  cor- 

poration's property  rights  under  the  Fourteenth  Amendment 
in  sustaining  its  freedom  of  speech.'^ 

Yet  appellee  suggests  that  First  Amendment  rights  generally 

have  been  afforded  only  to  corporations  engaged  in  the  com- 
munications business  or  through  which  individuals  express 

themselves,  and  the  court  below  apparently  accepted  the 

''materially  affecting"  theory  as  the  conceptual  common  de- 
nominator between  appellee's  position  and  the  precedents  of 

this  Court.     It  is  true  that  the  ''materially  affecting"  require- 

^^  It  has  been  settled  for  almost  a  century  that  corporations  are  persons 
within  the  meaning  of  the  Fourteenth  Amendment.  Santa  Clara  County  v. 

Scmthem  Pac.  R.  R.,  118  U.  S.  394  (1886);  see  Covington  &  Lexington 
Turnpike  Rd.  Co.  v.  Sandford,  164  U.  S.  578  (1896). 

^°The  appellant  in  Grosjean  arg:ued  that  ''[t]he  liberty  guaranteed  by 
the  Fourteenth  Amendment  against  deprivation  without  due  process  of  law 

is  the  liberty  of  NATURAL  not  of  artificial  persons."  Brief  for  Appellant 
42;  see  297  U.  S.,  at  235.  See  also  Hague  v.  CIO,  307  U.  S.  496,  518 

(1939)  (opinion  of  Stone,  J.).  But  see  NAACP  v.  Alabama  ex  ret. 
Patterson,  357  U.  S.  449  (1958) ;  NAACP  v.  Butto?i,  371  U.  S.  415  (1963). 

The  semantic  reasoning  of  the  court  below  would  lead  logically  to  the 

conclusion  that  the  protection  afforded  speech  by  corporations,  or,  for  that 
matter,  other  artificial  entities  and  associations,  would  differ  depending  on 

whether  the  source  of  the  alleged  abridgment  was  a  State  or  the  Federal 

Government.  But  the  States  do  not  have  greater  latitude  than  Congress 
to  abridge  freedom  of  speech.  The  dissenting  opinion  of  Mr.  Justice 

Rehnquist,  post,  at   ,  is  predicated  on  the  view  that  the  First  Amend- 

ment has  only  a  "limited  application  ...  on  the  States."  See  also 
Buckley  v.  Vdeo,  424  U.  S.  1,  291-292  (1976)  (opinion  of  Rehnquist,  J.). 
Although  advanced  forcefully  by  Mr.  Justice  Jackson  in  1952,  Beauharnais 

V.  Illinois,  343  U.  S.  250,  287-295  (1952)  (Jackson,  J.,  dissenting),  and 
repeated  by  Mr.  Justice  Harlan  in  1957,  Roth  v.  United  States,  354  U.  S. 

476,  500-503  (1957)  (Harian,  J.,  dissenting),  this  view  has  never  been 
accepted  by  any  majority  of  this  Court. 

33-291   O  -  78  -  49 
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merit  would  have  been  satisfied  in  the  Court's  decisions 
affording  protection  to  the  speech  of  media  corporations  and 
corporations  otherwise  in  the  business  of  communication  or 
entertainment,  and  to  the  commercial  speech  of  business 
corporations.  See  cases  cited  n.  14,  supra.  In  such  cases,  the 

speech  would  be  connected  to  the  corporation's  business  almost 
by  definition.  But  the  effect  on  the  business  of  the  corporation 
was  not  the  governing  rationale  in  any  of  these  decisions. 
None  of  them  mentions,  let  alone  attributes  significance  to  the 
fact,  that  the  subject  of  the  challenged  communication 

materially  affected  the  corporation's  business. 
The  press  cases  emphasize  the  special  and  constitutionally 

recognized  role  of  that  institution  in  informing  and  educating 

the  public,  offering  criticism,  and  providing  a  forum  for  discus- 

sion and  debate.^^  Mills  v.  Alabama,  384  U.  S.,  at  219;  see 
Saxbe  v.  Washington  Post  Co.,  417  U.  S.  843,  863-864  (1974) 
(Powell,  J.,  dissenting).  But  the  press  does  not  have  a 
monopoly  on  either  the  First  Amendment  or  the  ability  to 

enlighten.^^     Cf.  Buckley  v.   Valeo,  424  U.  S.   1,  51   n.  56 

^^  By  its  terms,  §  8  would  seem  to  apply  to  corporate  members  of  the 

press.  The  court  below  noted,  however,  that  no  one  "has  asserted  that 
[§  8]  bars  the  press,  corporate,  institutional  or  otherwise,  from  engaging  in 

discussion  or  debate  on  the  referendum  question."      Mass.,  at  —  n.  13, 
359  N.  E.  2d,  at  1271  n.  13.  Because  none  of  the  appellants  claimed  to  be 

part  of  the  institutional  press,  the  court  did  not  "venture  an  opinion  on 
such  matters."    Ibid. 

The  observation  of  Mr.  Justice  White,  post,  at  6  n.  8,  that  media  cor- 

porations cannot  be  "immunize [d]"  from  restrictions  on  electoral  expendi- 
tures, ignores  the  fact  that  those  corporations  need  not  make  separately 

identifiable  expenditures  to  communicate  their  views.  They  accomplish 

the  same  objective  each  day  within  the  framework  of  their  usual  pro- 
tected communications. 

1^  If  we  were  to  adopt  appellee's  suggestion  that  communication  by 
corporate  members  of  the  institutional  press  is  entitled  to  greater  constitu- 

tional protection  than  the  same  communication  by  appellants,  the  result 

would  not  be  responsive  to  the  informational  purpose  of  the  First  Amend- 
ment. Certainly  there  are  voters  in  Massachusetts,  concerned  with  such 

economic  issues  as  the  tax  rate,  employment  opportunities,  and  the  ability 
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(1976);  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.  S.  367, 

389-390  (1969);  New  York  Times  Co.  v.  Sullivan,  mjrra,  at 
266;  Associated  Press  v.  United  States,  326  U.  S.  1,  20  (1945). 

Similarly,  the  Court's  decisions  involving  corporations  in  the 
business  of  communication  or  entertainment  are  based  not 

only  on  the  role  of  the  First  Amendment  in  fostering  individ- 
ual self-expression  but  also  on  its  role  in  affording  the  public 

access  to  discussion,  debate,  and  the  dissemination  of  informa- 

tion and  ideas.^^     See  Red  Lion  Broadcasting  Co.  v.  FCC, 

to  attract  new  business  into  the  State  and  to  prevent  established  businesses 

from  leaving,  who  would  be  as  interest^  in  hearing  appellants'  views  on  a 
graduated  tax  as  the  views  of  media  corporations  that  might  be  less  knowl- 

edgeable on  the  subject.  "[P]ublic  debate  must  not  only  be  unfettered;  it 
must  also  be  informed."  Saxbe  v.  ]Vashington  Post  Co.,  417  U,  S.  843, 
862-863  (1974)  (Powell,  J.,  dissenting). 

Mr.  Justice  White's  dissenting  view  would  empower  a  State  to  restrict 
corporate  speech  far  more  narrowly  than  would  the  opinion  of  the  Mas- 

sachusetts court  or  the  statut^e  under  consideration.  This  case  involves 

speech  in  connection  with  a  referendum.  Mr.  Justice  White's  rationale 
would  allow  a  State  to  proscribe  the  expenditure  of  corporate  funds  at 

any  time  for  the  purpose  of  expressing  views  on  "political  [or]  social 
questions"  or  in  connection  with  undefined  "ideological  cnisades,"  unless 

the  expenditures  were  shown  to  be  "integrally  related  to  corporate  busi- 

ness operations."  Post,  at  1,  3,  4,  17,  19.  Thus  corporate  activities  that 
are  widely  viewed  as  educational  and  socially  constructive  could  be  pro- 

hibited. Corporations  no  longer  would  be  able  safely  to  support — by 
contributions  or  public  service  advertising — educational,  charitable,  cul- 

tural, or  even  human  rights  causes.  Similarly,  informational  advertising 
on  such  subjects  of  national  interest  as  inflation  and  the  worldwide  energy 

problem  could  be  prohibited.  Many  of  these  "causes"  and  subjects  could 

be  viewed  as  "social,"  "political,"  or  "ideological."  No  prudent  corporate 
management  would  incur  the  risk  of  criminal  penalties,  such  as  those  in 
the  Massachusetts  Act,  that  would  follow  from  a  failure  to  prove  the 

materiality  to  the  corporation's  "business,  property  or  assets"  of  such  con- 
tributions or  advertisements.    See  n.  21,  infra. 

^^  The  suggestion  in  Mr.  Justice  White's  dissent,  post,  at  5,  that  the 
First  Amendment  affords  less  protection  to  ideas  that  are  not  the  product 

of  "individual  choice"  would  seem  to  apply  to  newspaper  editorials  and 
every  other  form  of  speech  created  under  the  auspices  of  a  corporate  body. 

No  decision  of  this  Court  lends  support  to  such  a  restrictive  notion. 
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supra;  Stanley  v.  Georgia,  394  U.  S.  557,  564  (1969);  Time, 
Inc.  V.  Hill,  supra,  at  389.  Even  decisions  seemingly  based 

exclusively  on  the  individual's  right  to  express  himself 
acknowledge  that  the  expression  may  contribute  to  society's 
edification.  Winters  v.  New  York,  333  U.  S.  507,  510  (1948). 

Nor  do  our  recent  commercial  speech  cases  lend  support  to 

appellee's  business  interest  theory.  They  illustrate  that  the 
First  Amendment  goes  beyond  protection  of  the  press  and 

the  self-expression  of  individuals  to  prohibit  government  from 
limiting  the  stock  of  information  from  which  members  of  the 

public  may  draw.  A  commercial  advertisement  is  constitu- 
tionally protected  not  so  much  because  it  pertains  to  the 

seller's  business  as  because  it  furthers  the  societal  interest  in 

the  ̂ ^free  flow  of  commercial  information."  Virginia  State  Bd. 
of  Pharmacy  v.  Virginia  Citizens  Consumer  Council,  Inc.,  425 

U.  S.  748,  764  (1976) ;  see  Linmark  Associates,  Inc.  v.  Town- 

ship of  Willingboro,  431  U.  S.  85,  95  (1977).'° 

C 

We  thus  find  no  support  in  the  First  or  Fourteenth  Amend- 
ments, or  in  the  decisions  of  this  Court,  for  the  proposition  that 

20  It  is  somewhat  ironic  that  appellee  seeks  to  reconcile  these  decisions 

with  the  "materially  affecting"  concept  by  noting  that  the  commercial 
speaker  would  "have  a  direct  financial  interest  in  the  speech,"  Brief  for 

Appellee  19,  and  n.  12.  Until  recently,  the  "purely  commercial"  nature 
of  an  advertisement  was  thought  to  undermine  and  even  negate  its  entitle- 

ment to  the  sanctuary  of  the  First  Amendment.  Valentine  v.  Chresten- 
sen,  316  U.  S.  52  (1942);  see  Bigelow  v.  Virginia,  421  U.  S.  809,  822 

(1975);  Virginia  State  Bd.  of  Pharmacy  v.  Virginia  Citizens  Consumer 

Council,  Inc.,  425  U.  S.  748  (1976).  Appellee  would  invert  the  debate  by 

giving  constitutional  significance  to  a  corporation's  "hawking  of  wares" 
while  approving  criminal  sanctions  for  a  bank's  expression  of  opinion  on  a 
tax  law  of  general  public  interest. 

In  emphasizing  the  societal  interest  and  the  fact  that  this  Court's  deci- 
sions have  not  turned  on  the  effect  upon  the  speaker's  business  interests, 

wc  do  not  say  that  such  interests  may  not  be  relevant  or  important  in  a 
different  context. 
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speech  that  otherwise  would  be  within  the  protection  of  the 
First  Amendment  loses  that  protection  simply  because  its 
source  is  a  corporation  that  cannot  prove,  to  the  satisfaction 
of  a  court,  a  material  effect  on  its  business  or  property.  The 

''materially  affecting"  requirement  is  not  an  identification  of 
the  boundaries  of  corporate  speech  etched  by  the  Constitution 

itself.  Rather,  it  amounts  to  an  impermissible  legislative  pro- 
hibition of  speech  based  on  the  identity  of  the  interests  that 

spokesmen  may  represent  in  public  debate  over  controversial 
issues  and  a  requirement  that  the  speaker  have  a  sufficiently 
great  interest  in  the  subject  to  justify  communication. 

Section  8  permits  a  corporation  to  communicate  to  the  pub- 
lic it-s  views  on  certain  referendum  subjects — those  materially 

affecting  its  business — but  not  others.  It  also  singles  out  one 
kind  of  ballot  question — individual  taxation — as  a  subject 
about  which  corporations  may  never  make  their  ideas  public. 
The  legislature  has  drawn  the  line  between  permissible  and 
impermissible  speech  according  to  whether  there  is  a  sufficient 

nexus,  as  defined  by  the  legislature,  between  the  issue  pre- 
sented to  the  voters  and  the  business  interests  of  the  speaker. 

In  the  realm  of  protected  speech,  the  legislature  is  consti- 
tutionally disqualified  from  dictating  the  subjects  about  which 

persons  may  speak  and  the  speakers  who  may  address  a  public 
issue.  Police  Dept.  of  Chicago  v.  Mosley,  408  U.  S.  92,  96 
(1972).  If  a  legislature  may  direct  business  corporations  to 

''stick  to  business,"  it  also  may  limit  other  corporations — 

religious,  charitable,  or  civic — to  their  respective  "business"' 
when  addressing  the  public.  Such  power  in  government  to 
channel  the  expression  of  views  is  unacceptable  under  the 

First  Amendment."'     Especially  where,  as  here,  the  legisla- 

2^  Even  assuming  that  the  rationale  behind  the  materially  affecting 
requirement  itself  were  unobjectionable,  the  limitation  in  §  S  would  have 
an  impermissibly  restraining  effect  on  protected  speech.  Much  valuable 
information  which  a  corporation  might  be  able  to  provide  would  remain 
unpublished  because  corporate  management  would  not  be  willing  to  risk 

the  substantial  criminal  penalties — personal  as  well  as  corporate — provided 
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ture's  suppression  of  speech  suggests  an  attempt  to  give 
one  side  of  a  debatable  public  question  an  advantage  in 

expressing  its  views  to  the  people,"^  the  First  Amendment  is 
plainly  offended.  Yet  the  State  contends  that  its  action  is 
necessitated  by  governmental  interests  of  the  highest  order. 
We  next  consider  these  asserted  interests. 

IV 

The  constitutionality  of  §  8's  prohibition  of  the  "exposition 
of  ideas"  by  corporations  turns  on  whether  it  can  survive  the 
exacting  scrutiny  necessitated  by  a  state-imposed  restriction  of 
freedom  of  speech.  Especially  where,  as  here,  a  prohibition  is 

directed  at  speech  itself,^^  and  the  speech  is  intimately  related 

for  in  §  8.  New  York  Times  Co.  v.  Sullivan,  376  U.  S.,  at  279;  Smith  v. 
California,  361  U.  S.  147,  151  (1959);  Speiser  v.  Randdl,  357  U.  S.  513, 
526  (1958).  As  the  facts  in  this  case  illustrate,  management  never  could 

be  sure  whether  a  court  would  disagree  with  its  judgment  as  to  the  effect 

upon  the  corporation's  business  of  a  particular  referendum  issue.  In 
addition,  the  burden  and  expense  of  litigating  the  issue — especially  when 
what  must  be  established  is  a  complex  and  amorphous  economic  relation- 

ship— would  unduly  impinge  on  the  exercise  of  the  constitutional  right. 

"[T]he  free  dissemination  of  ideas  [might]  be  the  loser."  Smith  v. 
California,  supra;  see  Freedman  v.  Maryland,  380  U.  S.  51,  59-60  (1965). 

22  Cf.  City  of  Madison  v.  Wisconsin  Employment  Relations  Common, 
429  U.S.  167,  175-176  (1976). 

Our  observation  about  the  apparent  purpose  of  the  Massachusetts  Legis- 

lature is  not  an  endorsement  of  the  legislature's  factual  assumptions  about 
the  views  of  corporations.  We  know  of  no  documentation  of  the  notion 

that  corporations  are  likely  to  share  a  monolithic  view  on  an  issue  such 

as  the  adoption  of  a  graduated  personal  income  tax.  Corporations,  like 

individuals  or  groups,  are  not  homogeneous.  They  range  from  great  multi- 

national enterprises  whose  stock  is  publicly  held  and  traded  to  medium-size 
public  companies  and  to  those  that  are  closely  held  and  controlled  by  an 

individual  or  family.  It  is  arguable  that  small  or  medium-size  corpora- 
tions might  welcome  imposition  of  a  graduated  personal  income  tax  that 

might  shift  a  greater  share  of  the  tax  burden  onto  wealthy  individuals.  See 

Brief  for  New  England  Council  as  amicus  curiae  23-24. 

"3  It  is  too  late  to  suggest  "that  the  dependence  of  a  communication  on 
the  expenditure  of  money  operates  itself  to  introduce  a  nonspeech  element 
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to  the  process  of  governing,  ''the  State  may  prevail  only  upon 
showing  a  subordinating  interest  which  is  compelling,"  Bates  v. 
City  of  Little  Rock,  361  U.  S.  516,  524  (1960) ;  see  XAACP  v. 

Button,  371  U.  S.  415,  438-439  (1963);  NAACP  v.  Alabama 
ex  rel.  Patterson,  357  U.  S.,  at  463:  Thomas  v.  Collins,  323 

U.  S.  516,  530  (1945),  ''and  the  burden  is  on  the  government 
to  show  the  existence  of  such  an  interest."  Elrod  v.  Burns, 
427  U.  S.  347,  362  (1976).  Even  then,  the  State  must  employ 

means  "closely  drawn  to  avoid  unnecessary  abridgment  .  .  .  ." 
Buckley  v.  Valeo,  424  U.  S.  1,  25  (1976) ;  see  XAACP  v.  But- 

ton, supra,  at  438 ;  Shelton  v.  Tucker,  364  U.  S.  479,  488  ( 1960) . 

The  Supreme  Judicial  Court  did  not  subject  §  8  to  "the 
critical  scrutiny  demanded  under  accepted  First  Amendment 

and  equal  protection  principles  J  ̂  Buckley,  supra,  at  11,  because 
of  its  view  that  the  First  Amendment  does  not  apply  to  appel- 

lants' proposed  speech. ^^  For  this  reason  the  court  did  not 

even  discuss  the  State's  interests  in  considering  appellants' 
First  Amendment  argument.  The  court  adverted  to  the  con- 

ceivable interests  served  by  §  8  only  in  rejecting  appellants' 

equal  protection  claim.^"^     Appellee  nevertheless  advances  two 

or  to  reduce  the  exacting  scrutiny  required  by  the  First  Amendment." 
Buckley  v.  Valeo,  424  U.  S.,  at  16;  see  New  York  Times  Co.  v.  Sullivan, 

376  U.  S.,  at  266.  Furthermore,  §  8  is  an  "attempt  directly  to  control 
speech  .  ,  .  rather  [than]  to  protect,  from  an  evil  shown  to  be  grave,  some 

interest  clearly  within  the  sphere  of  legislative  concern."  Speiser  v. 

Randall,  357  U.  S.,  at  527.  Compare  United  States  v.  O'Brien,  391 
U.S.  367  (1968). 

2*  The  court  justified  its  deferential  standard  of  review  more  explicitly 

in  its  discussion  of  appellants'  equal  protection  claim: 

"We  think  that  the  appropriate  standard  of  review  on  this  issue  is  not 
the  strict  scrutiny  that  the  plaintiffs  suggest  is  apposite  but,  rather,  is  the 

traditional  scrutiny  involving  economic  matters.  While  we  agree  with  the 

plaintiffs  that  where  free  speech  is  involved  strict  scnitiny  is  required  .  .  .  , 

we  have  already  concluded  that  the  plaintiffs  do  not  possess  First  Amend- 

ment rights  on  matters  not  shown  to  affect  materially  their  business,  prop- 

erty or  assets."  —  Mass.,  at  — ,  359  N.  E.  2d,  at  1275  (citations 
oniitted). 

25  The  court  reasoned  ihot  the  inclusi'^T-  of  business  corporations  in  §8, 



760 

FIRST  NATIONAL  BANK  OF  BOSTON  v.  BELLOTTI         21 

principal  justifications  for  the  prohibition  of  corporate  speech. 

The  first  is  the  State's  interest  in  sustaining  the  active  role  of 
the  individual  citizen  in  the  electoral  process  and  thereby 

preventing  diminution  of  the  citizen's  confidence  in  govern- 
ment. The  second  is  the  interest  in  protecting  the  rights  of 

shareholders  whose  views  differ  from  those  expressed  by  man- 
agement on  behalf  of  the  corporation.  However  weighty  these 

interests  may  be  in  the  context  of  partisan  candidate  elec- 

tions,^^ they  either  are  not  implicated  in  this  case  or  are  not 

but  not  entities  such  as  unincorporated  associations,  partnerships,  labor 

unions,  or  nonprofit  corporations,  might  be  attributable  to  the  fact  that  the 

latter  entities  do  not  have  shareholders:  "Section  8  could  represent  a 
legislative  desire  to  protect  such  shareholders  against  ultra  vires  activi- 

ties .  .  .  ."       Mass.,  at   ,  359  N.  E.  2d,  at  1275.    The  court  found 
justification  for  the  noninclusion  of  other  entities  that  have  shareholders, 
such  as  business  trusts  and  real  estate  investment  trusts,  in  the  supposition 

that  "the  Legislature  may  justifiably  have  concluded  that  such  trusts  did 
not  present  the  type  of  problem  in  this  area  presented  by  general  business 

corporations."  Ibid.  The  court  did  not  specify  which  "type  of  problem" 
it  meant. 

^^  In  addition  to  prohibiting  corporate  contributions  and  expenditures 
for  the  purpose  of  influencing  the  vote  on  a  ballot  question  submitted  to 

the  voters,  §  8  also  proscribes  corporate  contributions  or  expenditures  "for 
the  purpose  of  aiding,  promoting  or  preventing  the  nomination  or  election 

of  any  person  to  pubhc  office,  or  aiding,  promoting,  or  antagonizing  the 

interests  of  any  political  party."  See  n.  2,  supra.  In  this  respect,  the 
statute  is  not  unlike  many  other  state  and  federal  laws  regulating  corporate 

participation  in  partisan  candidate  elections.  Appellants  do  not  challenge 

the  constitutionality  of  laws  prohibiting  or  limiting  corporate  contributions 

to  political  candidates  or  committees,  or  other  means  of  influencing  candi- 
date elections.  Cf.  United  States  v.  Pipefitters  Local  No.  562,  407  U.  S. 

385  (1972) ;  United  States  v.  United  Auto.  Workers,  352  U.  S.  567  (1957) ; 

United  States  v.  CIO,  335  U.  S.  106  (1948).  About  half  of  these  laws, 

including  the  Federal  Corrupt  Practices  Act,  2  U.  S.  C.  §  441  (b),  by  their 
terms  do  not  apply  to  referendum  votes.  Several  of  the  others  proscribe  or 

limit  spending  for  "political"  purposes,  which  may  or  may  not  cover 
referenda.    See  Schwartz  v.  Romnes,  495  F.  2d  844  (CA2  1974). 
The  overriding  concern  behind  the  enactment  of  statutes  suoh  as  the 

Federal  Corrupt  Practices  Act  was  the  problem  of  corruption  of  elected 
representatives  through  the  creation  of  political  debts.    See  United  States 
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served  at  all,  or  in  other  than  a  random  manner,  by  the  pro- 
hibition in  §  8. 

A 

Preserving  the  integrity  of  the  electoral  process,  preventing 

corruption,  and  ''sustain  [ing]  the  active,  alert  responsibility 
of  the  individual  citizen  in  a  democracy  for  the  wise  conduct 

of  government"  ^'  are  interests  of  the  highest  importance. 
Buckley,  supra;  United  States  v.  United  Auto.  Workers,  352 
U.  S.  567,  570  (1957);  United  States  v.  CIO,  335  U.  S.  106, 
139  (1948)  (Rutledge,  J.,  concurring);  Burroughs  v.  United 
States,  290  U.  S.  534  (1934).  Preservation  of  the  individual 

citizen's  confidence  in  government  is  equally  important. 
Buckley,  supra,  at  27 ;  Civil  Service  Comm'n  v.  National  Assii. 
of  Letter  CarHers,  413  U.  S.  548,  565  (1973). 

Appellee  advances  a  number  of  arguments  in  support  of  his 

view  that  these  interests  are  endangered  by  corporate  par- 
ticipation in  discussion  of  a  referendum  issue.  They  hinge 

upon  the  assumption  that  such  participation  would  exert  an 

undue  influence  on  the  outcome  of  a  referendum  vote,  and — 
in  the  end — destroy  the  confidence  of  the  people  in  the  demo- 

cratic process  and  the  integrity  of  government.  According  to 
appellee,  corporations  are  wealthy  and  powerful  and  their 

views  may  drown  out  other  points  of  view.  If  appellee's  argu- 
ments were  supported  by  record  or  legislative  findings  that 

V.  United  Auto.  Workers,  supra,  at  570-575;  Schwartz  v.  Romnes,  supra, 

at  849-851.  The  importance  of  the  governmental  interest  in  preventing 
this  occurrence  has  never  been  doubted.  The  case  before  us  presents  no 

comparable  problem,  and  our  consideration  of  a  corporation's  right  to 
speak  on  issues  of  general  public  interest  implies  no  comparable  right  in 

the  quite  different  context  of  participation  in  a  political  campaign  for 

election  to  public  office.  Congress  might  well  be  able  to  demonstrate  the 

existence  of  a  danger  of  real  or  apparent  corruption  in  independent  expen- 
ditures by  corporations  to  influence  candidate  elections.  Cf.  Buckley  v. 

Valeo,  424  U.  S.,  at  46;  Comment,  The  Regulation  of  Union  Political 

Activity:  Majority  and  Minority  Rights  and  Remedies,  126  U.  Pa.  L.  Rev. 

386,  408-410  (1977). 

27  United  States  v.  United  Auto.  Workers,  352  U.  S.,  at  575. 
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corporate  advocacy  threatened  imminently  to  undermine 
democratic  processes,  thereby  denigrating  rather  than  serving 
First  Amendment  interests,  these  arguments  would  merit  our 
consideration.  Cf.  Red  Lion  Broadcasting  Co.  v.  FCC,  supra. 

But  there  has  been  no  showing  that  the  relative  voice  of  cor- 

porations has  been  overwhelming  or  even  significant  in  in- 

fluencing referenda  in  Massachusetts,^^  or  that  there  has  been 
any  threat  to  the  confidence  of  the  citizenry  in  government. 
Cf.  Wood  V.  Georgia,  370  U.  S.  375,  388  (1962). 

Nor  are  appellee's  arguments  inherently  persuasive  or  sup- 
ported by  the  precedents  of  this  Court.  Referenda  are  held 

on  issues,  not  candidates  for  public  office.  The  risk  of  corrup- 
tion perceived  in  cases  involving  candidate  elections,  e.  g., 

United  States  v.  United  Auto.  Workers,  supra;  United  States 
V.  CIO,  supra,  simply  is  not  present  in  a  popular  vote  on  a 

public  issue.^^    To  be  sure,  corporate  advertising  may  influence 

2s  In  his  dissenting  opinion,  Mr.  Justice  White  relies  on  incomplete 
facts  with  respect  to  expenditures  in  the  1972  referendum  election,  in 

support  of  his  perception  as  to  the  "domination  of  the  electoral  process  by 
corporate  wealth."  Post,  at  10;  seeid.,  at  8-9.  The  record  shows  only  the 
extent  of  corporate  and  individual  contributions  to  the  two  committees 

that  were  organized  to  support  and  oppose,  respectively,  the  constitutional 
amendment.  It  does  show  that  three  of  the  appellants  each  contributed 

$3,000  to  the  "opposition"  committee.  The  dissenting  opinion  makes  no 
reference  to  the  fact  that  amounts  of  money  expended  independently  of 

organized  committees  need  not  be  reported  under  Massachusetts  law,  and 
therefore  remain  unknown. 

Even  if  viewed  as  material,  any  inference  that  corporate  contributions 

"dominated"  the  electoral  process  on  this  issue  is  refuted  by  the  1976 
election.  There  the  voters  again  rejected  the  proposed  constitutional 

amendment  even  in  the  absence  of  any  corporate  spending,  which  had  been 
forbidden  by  the  decision  below. 

29  See  Schwartz  v.  Romnes,  495  F.  2d,  at  851;  C&C  Plywood  Corp.  v. 
Hanson,  420  F.  Supp.  1254  (Mont.  1976),  appeal  docketed.  No.  76-3118, 
CA9,  Sept.  29,  1976;  Pacijic  Gas  &  Elec.  Co.  v.  Berkeley,  60  Cal.  App.  3d 
123,  131  Cal.  Rptr.  350  (1976);  Advisory  Opinion  on  Constitutionality  of 

1975  PA  227,  396  Mich.  465,  491,  493-495,  242  N.  W.  2d  3,  10,  14-15  (1976). 

Appellee  contends  that  the  State's  interest  in  sustaining  the  active  role 

I 
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the  outcome  of  the  vote;  this  would  be  its  purpose.  But  the 
fact  that  advocacy  may  persuade  the  electorate  is  hardly  a 

reason  to  suppress  it:  The  Constitution  '^protects  expression 
which  is  eloquent  no  less  than  that  which  is  unconvincing." 
Kingsley  Int'l  Pictures  Corp.  v.  Regents,  360  U.  S.,  at  689. 
We  noted  only  recently  that  "the  concept  that  government 
may  restrict  the  speech  of  some  elements  of  our  society  in 
order  to  enhance  the  relative  voice  of  others  is  wholly  foreign 

to  the  First  Amendment  .  .  .  ."     Buckley,  supra,  at  48-49.^° 

of  the  individual  citizen  is  especially  great  with  respect  to  referenda 

because  they  involve  the  direct  participation  of  the  people  in  the  law- 
making process.  But  far  from  inviting  greater  restriction  of  speech, 

the  direct  participation  of  the  people  in  a  referendum,  if  anything, 

increases  the  need  for  "the  widest  possible  dissemination  of  information 

from  diverse  and  antagonistic  sources."  New  York  Times  Co.  v.  Sullivan, 
376  U.  S.,  at  266  (quoting  Associated  Press  v.  United  States,  326  U.  S., 
at  20). 

30  Mr.  Justice  White  argues,  without  support  in  the  record,  that 
because  corporations  are  given  certain  privileges  by  law  they  are  able  to 

"amass  wealth"  and  then  to  "dominate"  debate  on  an  issue.  Post,  at  8, 
20.  He  concludes  from  this  generalization  that  the  State  has  a  subordinat- 

ing interest  in  denying  corporations  access  to  debate  and,  correspondingly, 

in  denying  the  public  access  to  corporate  views.  The  potential  impact  of 

this  argument,  especially  on  the  news  media,  is  unsettling.  One  might 
argue  with  comparable  logic  that  the  State  may  control  the  volume  of 

expression  by  the  wealthier,  more  powerful  corporate  members  of  the 

press  in  order  to  "enhance  the  relative  voices"  of  smaller  and  less  influen- 
tial members. 

Except  in  the  special  context  of  limited  access  to  the  channels  of  com- 
munication, see  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.  S.  367  (1969), 

this  concept  contradicts  basic  tenets  of  First  Amendment  jurisprudence. 
We  rejected  a  similar  notion  in  Miami  Herald  Publishing  Co.  v.  Tomillo, 

418  U.  S.  241  (1974).  There  we  held  that  the  First  Amendment  prohibits 

a  St-ate  from  requiring  a  newspaper  to  make  space  available  at  no  cost  for  a 
reply  from  a  candidate  whom  the  newspaper  has  criticized.  The  state  court 

had  held  that  "free  speech  was  enhanced  and  not  abridged  by  the  Florida 
right-of-reply  statute,  which  in  that  court's  view,  furthered  the  'broad 

societal  interest  in  the  free  flow  of  information  to  the  public'  "  Id.,  at 
245.  Far  more  than  in  the  instant  case,  allegations  were  there  made  and 

substantiated  of  a  concentration  in  the  hands  of  a  few  of  "the  power  to 
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Moreover,  the  people  in  our  democracy  are  entrusted  with  the 
responsibility  for  judging  and  evaluating  the  relative  merits  of 

conflicting  arguments.^^  They  may  consider,  in  making  their 
judgment,  the  source  and  credibility  of  the  advocate.^^  But  if 
there  be  any  danger  that  the  people  cannot  evaluate  the 
information  and  arguments  advanced  by  appellants,  it  is  a 
danger  contemplated  by  the  Framers  of  the  First  Amendment. 

inform  the  American  people  an,d  shape  pubhc  opinion,"  and  that  "the  pub- 
he  has  lost  any  ability  to  respond  or  to  contribute  in  a  meaningful  way 

to  the  debate  on  issues."    Id.,  at  250. 
2^  Government  is  forbidden  to  assume  the  task  of  ultimate  judgment,  lest 

the  people  lose  their  abihty  to  govern  themselves.  See  Thomhill  v. 
Alabama,  310  U.  S.  ̂ ,  &5  (1940) ;  Meiklejohn,  The  First  Amendment  is  an 

Absolute,  1961  S.  Ct.  Rev.  245,  263.  The  First  Amendment  rejects  the 

"highly  paternalistic"  approach  of  statutes  like  §  8  which  restrict  what  the 
people  may  hear.  Virginia  State  Bd.  of  Pharmacy  v.  Virginia  Citizens 
Consumers  Council,  Inc.,  425  U.  S.,  at  770;  see  Linmark  Associates,  Inc.  v. 

Township  of  WUlingboro,  431  U.  S.,  at  97;  Whitney  v.  California,  274  U.  S. 

357,  377  (1927)  (Brandeis,  J.,  concurring);  Abrams  v.  United  States,  250 

U.  S.  616,  630  (1919)  (Hohnes,  J.,  dissenting). 

The  State's  paternalism  evidenced  by  this  statute  is  illustrated  by  the 
fact  that  Massachusetts  does  not  prohibit  lobbying  by  corporations,  which 

are  free  to  exert  as  much  influence  on  the  people's  representatives  as  their 
resources  and  inclinations  permit.  Presumably  the  legislature  thought  its 

members  competent  to  resist  the  pressures  and  blandishments  of  lobbying, 

but  had  markedly  less  confidence  in  the  electorate.  If  the  First  Amend- 

ment protects  the  right  of  corporations  to  petition  legislative  and  adminis- 
trative bodies,  see  California  Motor  Transp.  Co.  v.  Trucking  Unlimited, 

404  U.  S.  508,  510-511  (1972);  Eastern  R.  R.  Presidents  Conf.  v.  Noerr 
Motor  Freight,  Inc.,  365  U.  S.  127,  137-138  (1961),  there  hardly  can  be  less 
reason  for  allowing  corporate  views  to  be  presented  openly  to  the  people 
when  they  are  to  take  action  in  their  sovereign  capacity. 

32  Corporate  advertising,  unlike  some  methods  of  participation  in  political 
campaigns,  is  likely  to  be  highly  visible.  Identification  of  the  source  of 

advertising  may  be  required  as  a  means  of  disclosure,  so  that  the  people 

will  be  able  to  evaluate  the  arguments  to  which  they  are  being  subjected. 

See  Buckley,  424  U.  S.,  at  66-67;  United  States  v.  Harriss,  347  U.  S.  612, 

625-626  (1954).  In  addition,  we  emphasized  in  Buckley  the  prophylactic 
effect  of  requiring  that  the  source  of  communication  be  disclosed.  424 
U.  S.,  at  67. 
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Wood  V.  Georgia,  supra.  In  sum,  ''[a]  restriction  so  destruc- 
tive of  the  right  of  pubHc  discussion  [as  §  8],  without  greater 

or  more  imminent  danger  to  the  pubhc  interest  than  existed  in 
this  case,  is  incompatible  with  the  freedoms  secured  by  the 

First  Amendment."  " 
B 

Finally,  the  State  argues  that  §  8  protects  corporate  share- 
holders, an  interest  that  is  both  legitimate  and  traditionally 

within  the  province  of  state  law.  Cort  v.  Ash,  422  U.  S.  66, 

82-84  (1975).  The  statute  is  said  to  serve  this  interest  by 
preventing  the  use  of  corporate  resources  in  furtherance  of 

views  with  which  some  shareholders  may  disagree.  This  pur- 
pose is  belied,  however,  by  the  provisions  of  the  statute,  which 

are  both  under-  and  over-inclusive. 
The  under-inclusiveness  of  the  statute  is  self-evident.  Cor- 

porate expenditures  with  respect  to  a  referendum  are  pro- 
hibited, while  corporate  activity  with  respect  to  the  passage 

or  defeat  of  legislation  is  permitted,  see  n.  31,  supra,  even 
though  corporations  may  engage  in  lobbying  more  often  than 
they  take  positions  on  ballot  questions  submitted  to  the  voters. 
Nor  does  §  8  prohibit  a  corporation  from  expressing  its  views, 
by  the  expenditure  of  corporate  funds,  on  any  public  issue 

until  it  becomes  the  subject  of  a  referendum,  though  the  dis- 
pleasure of  disapproving  shareholders  is  unlikely  to  be  any  less. 

The  fact  that  a  particular  kind  of  ballot  question  has  been 
singled  out  for  special  treatment  undermines  the  likelihood  of 

a  genuine  state  interest  in  protecting  shareholders.  It  sug- 
gests instead  that  the  legislature  may  have  been  concerned 

with  silencing  corporations  on  a  particular  subject.  Indeed, 

appellee  has  conceded  that  "the  legislative  and  judicial  history 
of  the  statute  indicates  .  .  .  that  the  second  crime  was  'tailor- 

made'  to  prohibit  corporate  campaign  contributions  to  oppose 
a  graduated  income  tax  amendment."     Brief  for  Appellee  6. 

Nor  is  the  fact  that  §  8  is  limited  to  banks  and  business 

33  Thomas  v.  Collins,  323  U.  S.  516,  537  (1945). 
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corporations  without  relevance.  Excluded  from  its  provisions 
and  criminal  sanctions  are  entities  or  organized  groups  in 

which  numbers  of  persons  may  hold  an  interest  or  member- 
ship, and  which  often  have  resources  comparable  to  those  of 

large  corporations.  Minorities  in  such  groups  or  entities  may 

have  interests  with  respect  to  institutional  speech  quite  com- 
parable to  those  of  minority  shareholders  in  a  corporation. 

Thus  the  exclusion  of  Massachusetts  business  trusts,  real  estate 

investment  trusts,  labor  unions,  and  other  associations  under- 

mines the  plausibility  of  the  State's  purported  concern  for  the 
persons  who  happen  to  be  shareholders  in  the  banks  and 
corporations  covered  by  §  8. 

The  over-inclusiveness  of  the  statute  is  demonstrated  by  the 
fact  that  §  8  would  prohibit  a  corporation  from  supporting  or 

opposing  a  referendum  proposal  even  if  its  shareholders  unani- 
mously authorized  the  contribution  or  expenditure.  Ultimately 

shareholders  may  decide,  through  the  procedures  of  cor- 
porate democracy,  whether  their  corporation  should  engage  in 

debate  on  public  issues."^^     Acting  through  their  power  to  elect 

3'*  Appellee  does  not  explain  why  the  dissenting  shareholder's  wishes  are 
entitled  to  such  greater  solicitude  in  this  context  than  in  many  others 

where  equally  important  and  controversial  corporate  decisions  are  made  by 
management  or  by  a  predetermined  percentage  of  the  shareholders.  Mr. 

Justice  White's  repeatedly  expressed  concern  for  corporate  shareholders 
who  may  be  "coerced"  into  supporting  "causes  with  which  they  disagree" 

apparently  is  not  shared  by  appellants'  shareholders.  Not  a  single  share- 
holder has  joined  appellee  in  defending  the  Massachusetts  statute  or,  so 

far  as  the  record  shows,  has  interposed  any  objection  to  the  right  asserted 

by  the  corporations  tO'  make  the  proscribed  expenditures. 
The  dissent  of  Mr.  Justice  White  rehes  heavily  on  Abood  v.  Detroit 

Bd.  of  Educ,  431  U.  S.  209  (1977),  and  International  Assn.  of  Machinists  v. 

Street,  367  U.  S.  740  (1961).  These  decisions  involved  the  First  Amend- 
ment rights  of  employees  in  closed  or  agency  shops  not  to  be  compelled,  as 

a  condition  of  employment,  to  support  with  financial  contributions  the 
political  activities  of  other  union  members  with  which  the  dissenters 
disagreed. 

Street  and  Abood  are  irrelevant  to  the  question  presented  in  this  case. 

In  those  cases  employees  were  required,  either  by  state  law  or  by  agree- 
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the  board  of  directors  or  to  insist  upon  protective  provisions 

in  the  corporation's  charter,  shareholders  normally  are  pre- 
sumed competent  to  protect  their  own  interests.  In  addition 

to  intra-corporate  remedies,  minority  shareholders  generally 
have  access  to  the  judicial  remedy  of  a  derivative  suit  to  chal- 

lenge corporate  disbursements  alleged  to  have  been  made  for 
improper  corporate  purposes  or  merely  to  further  the  personal 
interests  of  management. 

Assuming,  arguendo,  that  protection  of  shareholders  is  a 

^'compelling"  interest  under  the  circumstances  of  this  case,  we 
find  ''no  substantially  relevant  correlation  between  the  govern- 

mental interest  asserted  and  the  State's  effort"  to  prohibit 

ment  between  the  employer  and  the  union,  to  pay  dues  or  a  "service  fee" 
to  the  exclusive  bargaining  representative.  To  the  extent  that  these  funds 
were  used  by  the  union  in  furtherance  of  political  goals,  unrelated  to 
collective  bargaining,  they  were  held  to  be  unconstitutional  because  they 

compelled  the  dissenting  union  member  "to  furnish  contributions  of  money 
for  the  propagation  of  opinions  which  he  disbelieves  .  .  .  ."  Abood,  supra, 
at  235  n.  31  (quoting  Thomas  Jefferson  in  I.  Brant,  James  Madison:  The 
Nationahst  354  (1948)). 

The  critical  distinction  here  is  that  no  shareholder  has  been  "compelled" 
to  contribute  anything.  Apart  from  the  fact,  noted  by  the  dissent,  that 
compulsion  by  the  State  is  wholly  absent,  the  shareholder  invests  in  a 
corporation  of  his  own  volition  and  is  free  to  withdraw  his  investment  at 
any  time  and  for  any  reason.  A  more  relevant  analogy,  therefore,  is  to  the 
situation  where  an  employee  voluntarily  joins  a  union,  or  an  individual 
voluntarily  joins  an  association,  and  later  finds  himself  in  disagreement 
with  its  stance  on  a  political  issue.  The  Street  and  Abood  Courts  did  not 
address  the  question  whether,  in  such  a  situation,  the  union  or  association 

must  refund  a  portion  of  the  dissenter's  dues  or,  more  drastically,  refrain 
from  expressing  the  majority's  views.  In  addition,  even  apart  from  the 
substantive  differences  between  compelled  membership  in  a  union  and 
voluntary  investment  in  a  corporation  or  voluntary  participation  in  any 
collective  organization,  it  is  by  no  means  an  automatic  step  from  the 
remedy  in  Abood,  which  honored  the  interests  of  the  minority  without 

infringing  the  majority's  rights,  to  the  position  adopted  by  the  dissent 
which  would  completely  silence  the  majority  because  a  hypothetical 
minority  might  object. 
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appellants   from   speaking.    Shelton  v.    Tucker,  364  U.   S., 
at  485. 

V 

Because  §  8  prohibits  protected  speech  in  a  manner  unjus- 
tified by  a  compelling  state  interest,  it  must  be  invalidated. 

The  judgment  of  the  Supreme  Judicial  Court  is 
Reversed. 
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[April  26,  1978] 

Mr.  Chief  Justice  Burger,  concurring. 

I  join  the  opinion  and  judgment  of  the  Court  but  write 
separately  to  raise  some  questions  likely  to  arise  in  this  area 
in  the  future. 

A  disquieting  aspect  of  Massachusetts'  position  is  that  it 
may  carry  the  risk  of  impinging  on  the  First  Amendment 

rights  of  those  who  employ  the  corporate  form — as  most  do — 
to  carry  on  the  business  of  mass  communications,  particularly 
the  large  media  conglomerates.  This  is  so  because  of  the 
difficulty,  and  perhaps  impossibility,  of  distinguishing,  either 
as  a  matter  of  fact  or  constitutional  law,  media  corporations 
from  corporations  such  as  the  appellants  in  this  case. 
Making  traditional  use  of  the  corporate  form,  some  media 

enterprises  have  amassed  vast  wealth  and  power  and  conduct 

many  activities,  some  directly  related — and  some  not — to  their 
publishing  and  broadcasting  activities.  See  Miami  Herald 

Publishing  Co.  v.  Tornillo,  418  U.  S.  241,  248-254  (1974). 
Today,  a  corporation  might  own  the  dominant  newspaper  in 
one  or  more  large  metropolitan  centers,  television  and  radio 
stations  in  those  same  centers  and  others,  a  newspaper  chain, 

news  magazines  with  nationwide  circulation,  national  or  world- 
wide wire  news  services,  and  substantial  interests  in  book 

publishing  and  distribution  enterprises.  Corporate  ownership 
may  extend,  vertically,  to  pulp  mills  and  pulp  timber  lands  to 
insure  an  adequate,  continuing  supply  of  newsprint  and  to 

33-291   O  -  78  -  50 
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trucking  and  steamship  lines  for  the  purpose  of  transporting 
the  newsprint  to  the  presses.  Such  activities  would  be  logical 
economic  auxiliaries  to  a  publishing  conglomerate.  Ownership 
also  may  extend  beyond  to  business  activities  unrelated  to  the 
task  of  publishing  newspapers  and  magazines  or  broadcasting 
radio  and  television  programs.  Obviously,  such  far-reaching 
ownership  would  not  be  possible  without  the  state-provided 

corporate  form  and  its  "special  rules  relating  to  such  matters 
as  limited  liability,  perpetual  life,  and  the  accumulation, 

distribution,  and  taxation  of  assets  .  .  .  ."  Post,  at  6  (White, 
J.,  dissenting). 

In  terms  of  "unfair  advantage  in  the  political  process"  and 
"corporate  domination  of  the  electoral  process,"  id,,  at  7,  it 
could  be  argued  that  such  media  conglomerates  as  I  describe 
pose  a  much  more  realistic  threat  to  valid  interests  than  do 
appellants  and  similar  entities  not  regularly  concerned  with 
shaping  popular  opinion  on  public  issues.  See  Miami  Herald 
Publishing  Co.  v.  Tornillo,  supra;  ante,  at  24  n.  29.  In 

Tornillo,  for  example,  we  noted  the  serious  contentions  ad- 
vanced that  a  result  of  the  growth  of  modern  media  empires 

"has  been  to  place  in  a  few  hands  the  power  to  inform  the 
American  people  and  shape  public  opinion."    418  U.  S.,  at  250. 

In  terms  of  Massachusetts'  other  concern,  the  interests  of 
minority  shareholders,  I  perceive  no  basis  for  saying  that  the 
managers  and  directors  of  the  media  conglomerates  are  more 

or  less  sensitive  to  the  views  and  desires  of  minority  share- 
holders than  are  corporate  officers  generally.^  Nor  can  it  be 

said,  even  if  relevant  to  First  Amendment  analysis — which  it 
is  not — that  the  former  are  more  virtuous,  wise  or  restrained  in 

^  It  may  be  that  a  nonmedia  corporation,  because  of  its  nature,  is  subject 
to  more  limitations  on  political  expression  than  a  media  corporation  whose 
very  existence  is  aimed  at  political  expression.  For  example,  the  charter 
of  a  nonmedia  corporation  may  be  so  framed  as  to  render  such  activity  or 
expression  vltra  vires;  or  its  shareholders  may  be  much  less  inclined  to 
permit  expenditure  for  corporate  speech.  Moreover,  a  nonmedia  corpora- 

tion may  find  it  more  difficult  to  characterize  its  expendtures  as  ordinary 
and  necessary  business  expenses  for  tax  purposes. 
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the  exercise  of  corporate  power  than  are  the  latter.  Cf. 

Columbia 'Broadcasting  System  v.  Democratic  National  Com- 

mittee, 412  U.  S.  94,  124-125  (1973);  14  The  Writings  of 
Thomas  Jefferson  46  (A.  Libscomb  ed.  1904)  (letter  to  Walter 
Jones,  Jan.  2,  1814).  Thus,  no  factual  distinction  has  been 

identified  as  yet  that  would  justify  government  restraints  on 

the  right  of  appellants  to  express  their  views  without,  at  the 

same  time,  opening  the  door  to  similar  restraints  on  media 

conglomerates  with  their  vastly  greater  influence. 

Despite  these  factual  similarities  between  media  and  non- 
media  corporations,  those  who  view  the  Press  Clause  as  some- 

how conferring  special  and  extraordinary  privileges  or  status 

on  the  "institutional  press" — \\'hich  are  not  extended  to  those 
who  wish  to  express  ideas  other  than  by  publishing  a  news- 

paper— might  perceive  no  danger  to  institutional  media  cor- 
porations flowing  from  the  position  asserted  by  Massachusetts. 

Under  this  narrow  reading  of  the  Press  Clause,  government 
could  perhaps  impose  on  nonmedia  corporations  restrictions 

not  permissible  with  respect  to  ''media"  enterprises.  Cf. 
Bezanson,  The  New  Free  Press  Guarantee,  63  Va.  L.  Rev.  731, 

767-770  (1977)."  The  Court  has  not  yet  squarely  resolved 
whether  the  Press  Clause  confers  upon  the  "institutional 
press"  any  freedom  from  government  restraint  not  enjoyed  by 

all  others.'' 

2  It  is  open  to  question  whether  hmitations  can  be  placed  on  the  free 
expression  rights  of  some  without  undermining  the  guarantees  of  all. 
Experience  with  statutory  limitations  on  campaign  expenditures  on  behalf 
of  candidates  or  parties  may  shed  some  light  on  this  issue.  Cf.  Buckley  v. 
Fo/eo.  424  U.  S.  1  (1976) 

3  Language  in  some  cases  perhaps  may  be  read  as  assuming  or  suggesting 
no  independent  scope  to  the  Press  Clause,  see  Pell  v.  Procunicr,  417  U.  S. 
817,  834  (1974),  or  the  contrary,  .see  Bigelow  v.  Virginia,  431  U.  S.  809, 
828  (1975).  The  Court,  however,  has  not  yet  focused  on  the  issue.  See 
Lange,  The  Speech  and  Press  Clauses,  23  U.  C.  L.  A.  L.  Rev.  77  (1975); 
Ninamer,  Is  Freedom  of  the  Press  a  Redundancy:  What  Does  It  Add  to 
Freedom  of  Speech?,  26  Hastings  L.  J.  639  (1975) ;  cf.  Bezanson,  The  New 
Free  Press  Guarantee,  63  Va.  L.  Rev.  731  (1977). 
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I  perceive  two  fundamental  difficulties  with  a  narrow  read- 
ing of  the  Press  Clause.  First,  although  certainty  on  this 

point  is  not  possible,  the  history  of  the  Clause  does  not  suggest 

that  the  authors  contemplated  a  ''special''  or  ''institutional" 
privilege.  See  Lange,  The  Speech  and  Press  Clauses,  23  U.  C. 

L.  A.  L.  Rev.  77,  88-99  (1975).  The  common  18th  century 
understanding  of  freedom  of  the  press  is  suggested  by  Andrew 
Bradford,  a  colonial  American  newspaperman.  In  defining  the 
nature  of  the  liberty,  he  did  not  limit  it  to  a  particular  group : 

"But,  by  the  Freedom  of  the  Press,  I  mean  a  Liberty, 
within  the  Bounds  of  Law,  for  any  Man  to  communicate 
to  the  Public,  his  sentiments  on  the  Important  Points 
of  Religion  and  Government;  of  proposing  any  Laws, 
which  he  apprehends  may  be  for  the  Good  of  his  Country, 
and  of  applying  for  the  Repeal  of  such,  as  he  Judges 
pernicious  .... 

"This  is  the  Liberty  of  the  Press,  the  great  Palladium 
of  all  our  other  Liberties,  which  I  hope  the  good  People 

of  this  Province,  will  forever  enjoy  .  .  .  ."  A.  Bradford, 
Sentiments  on  the  Liberty  of  the  Press,  in  L.  Levy,  Free- 

dom of  the  Press  from  Zenger  to  Jefferson  41-42  (1966) 

(emphasis  deleted)  (first  published  in  Bradford's  The 
American  Weekly  Mercury,  a  Philadelphia  newspaper, 
April  25,  1734). 

Indeed  most  pre-First  Amendment  commentators  "who  em- 
ployed the  term  'freedom  of  speech'  with  great  frequency,  used 

it  synonomously  with  freedom  of  the  press."  L.  Levy,  Legacy 
of  Suppression:  Freedom  of  Speech  and  Press  in  Early 
American  History  174  (1963). 

Those  interpreting  the  Press  Clause  as  extending  protection 

only  to,  or  creating  a  special  role  for,  the  "institutional  press" 
must  either  (a)  assert  such  an  intention  on  the  part  of  the 
Framerg  for  which  no  supporting  evidence  is  available,  cf. 

Lange,  supra,  at  89^91;    (b)   argue  that  events  after  1791 
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somehow  operated  to  ''constitutionalize"  this  interpretation, 
see  Benzanson,  The  Xew  Free  Press  Guarantee,  63  Va.  L.  Rev. 

731,  788  (1977);  or  fc)  candidly  acknowledging  the  absence 
of  historical  support,  suggest  that  the  intent  of  the  Framers 
is  not  important  today.  See  Ximmer,  Is  Freedom  of  the  Press 
a  Redundancy:  What  Does  It  Add  To  Freedom  of  Speech?, 

26  Hastings  L.  J.  639,  640-641  (1975). 
To  conclude  that  the  Framers  did  not  intend  to  limit  the 

freedom  of  the  press  to  one  select  group  is  not  necessarily  to 
suggest  that  the  Press  Clause  is  redundant.  The  Speech 
Clause  standing  alone  may  be  viewed  as  a  protection  of  the 

liberty  to  express  ideas  and  beliefs,"*  while  the  Press  Clause 
focuses  specifically  on  the  liberty  to  disseminate  expression 

broadly  and  ''comprehends  every  sort  of  publication  which 

affords  a  vehicle  of  information  and  opinion.''  Lovell  v. 
Griffin,  303  U.  S.  444.  452  (1938).'^     Yet  there  is  no  funda- 

^  The  simplest  explanation  of  the  Speech  and  Press  Clauses  might  be 
that  the  former  protects  oral  communications;  the  latter,  written.  But 

the  historical  evidence  does  not  strongly  support-  this  explanation.  The 

first  draft  of  what  became  the  free  cxpre.«sion  provisions  of  the  First 
Amendment,  one  proposed  by  Madison  on  May  5,  1789,  as  an  addition  to 

Art.  1,  §9,  read: 

"The  people  shall  not  be  deprived  or  abridged  of  their  right  to  speak,  to 
write,  or  to  publish  their  sentiments;  and  the  freedom  of  the  press,  as 

one  of  the  great  bulwarks  of  liberty,  shall  be  inviolable."  I  Annals  of 
Cong.  451  (1789)  (published  as  1  Debates  of  Congress). 

The  language  was  changed  to  its  current  form,  "freedom  of  speech,  or  of 
the  press,"  by  the  Committee  of  Eleven  to  which  Madison's  amendments 
were  referred.  (There  is  no  explanation  for  the  change  and  the  language 
was  not  altered  thereafter.)  It  seems  likely  that  the  Committee  shortened 

Madison's  language  preceding  the  semi-colon  in  his  draft  to  "freedom  of 

speech"  without  intending  to  diminish  the  scope  of  protection  contemplated 

by  Madison's  phrase;  in  short,  it  was  a  stylistic  change. 
Cf.  Kilhourn  v.  Thompso7i,  103  U.  S.  168  (1881);  Doe  v.  McMillan, 

412  U.  S.  306  (1973)  (Speech  or  Debate  Clause  extends  to  both  spoken  and 
written  expressions  within  the  legislative  function). 

^  It  is  not  strange  that  "press,"  the  word  for  what  was  then  the  sole 
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mental  distinction  between  expression  and  dissemination. 

The  liberty  encompassed  by  the  Press  Clause,  although  com- 
plementary to  and  a  natural  extension  of  Speech  Clause  liberty, 

merited  special  mention  simply  because  it  had  been  more 

often  the  object  of  official  restraints.  Soon  after  the  inven- 
tion of  the  printing  press,  English  and  continental  monarchs, 

fearful  of  the  power  implicit  in  its  use  and  the  threat  to 

Establishment  thought  and  order — political  and  religious — 
devised  restraints,  such  as  licensing,  censors,  indices  of  pro- 

hibited books,  and  prosecutions  for  seditious  libel,  which  gen- 
erally were  unknown  in  the  pre-printing  press  era.  Official 

restrictions  were  the  official  response  to  the  new,  disquieting 
idea  that  this  invention  would  provide  a  means  for  mass 
communication. 

The  second  fundamental  difficulty  with  interpreting  the 
Press  Clause  as  conferring  special  status  on  a  limited  group  is 

one  of  definition.  See  Lange,  supra,  at  100-107.  The  very 

task  of  including  some  entities  within  the  '^institutional  press" 
while  excluding  others,  whether  undertaken  by  legislature, 
court  or  administrative  agency,  is  reminiscent  of  the  abhorred 

licensing  system  of  Tudor  and  Stuart  England — a  system  the 
First  Amendment  was  intended  to  ban  from  this  country. 

Lovell  v.  Griffin,  supra,  at  451-452.  Further,  the  officials 
undertaking  that  task  would  be  required  to  distinguish  the 
protected  from  the  unprotected  on  the  basis  of  such  variables 
as  I  content  of  expression,  frequency  or  fervor  of  expression,  or 
ownership  of  the  technological  means  of  dissemination.  Yet 

nothing  in  this  Court's  opinions  supports  such  a  confining  ap- 

means  of  broaxl  dissemination  of  ideas  and  news,  would  be  used  to  describe 
the  freedom  to  communicate  with  a  large,  unseen  audience. 

Changes  wrought  by  20th  century  technology,  of  course,  have  rendered 

the  printing  press  as  it  existed  in  1791  as  obsolete  as  Watt's  copying  or 
letter  press.  It  is  the  core  meaning  of  "press"  as  used  in  the  constitutional 
text  which  must  govern. 
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proach  to  the  scope  of  Press  Clause  protection.'^     Indeed,  the 
Court  has  plainly  intimated  the  contrary  view: 

"Freedom  of  the  press  is  a  'fundamental  personal  right' 
which  'is  not  confined  to  newspapers  and  periodicals.  It 
necessarily  embraces  pamphlets  and  leaflets.  .  .  .  The 

press  in  its  historic  connotation  comprehends  every  sort 

of  publication  which  affords  a  vehicle  of  information  and 

opinion.'  .  .  .  The  information  function  asserted  by 
representatives  of  the  organized  press  ...  is  also  per- 

formed by  lecturers,  political  pollst-ers,  novelists,  academic 
researchers,  and  dramatists.  Almost  any  author  may 
quit^  accurately  assert  that  he  is  contributing  to  the  flow 

of  information  to  the  public  ....''  Branzburg  v.  Hayes, 
408  U.  S.  665.  704-705  (1972),  quoting  Lovell  v.  Griffin, 
supra,  Sit  450,  452. 

The  meaning  of  the  Press  Clause,  as  a  provision  separate  and 
apart  from  the  Speech  Clause,  is  implicat-ed  only  indirectly  by 

this  case.  Yet  Massachusetts'  position  poses  serious  questions. 
The  evolution  of  traditional  newspapers  into  modem  corporate 
conglomerates  in  which  the  daily  dissemination  of  news  by 

print  is  no  longer  the  major  part  of  the  whole  enterprise  sug- 
gests the  need  for  caution  in  limiting  the  First  Amendment 

rights  of  corporations  as  such.  Thus,  the  tentative  probings 
of  this  brief  inquiry  are  wholly  consistent.  I  think,  with  the 

Court's  refusal  to  sustam  ?  8's  serious  and  potentially  dan- 
gerous restriction  on  the  freedom  of  political  speech. 

Because  the  First  Amendment  was  meant  to  guarantee  free- 
dom to  express  and  communicate  ideas.  I  can  see  no  differ- 
ence between  the  right  of  those  who  seek  to  disseminata  ideas 

^  Near  v.  Minnesota.  283  U.  S.  697  (1931),  which  examined  the  meaning 
of  freedom  of  the  press,  did  not  involve  a  traditional  institutionalized 
newspaper  but  rather  an  occasional  pubhcation  (nine  issues)  more  nearly 
approxim.ating  the  product  of  a  pamphleteer  than  the  traditional 
newspaper. 
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by  way  of  a  newspaper  and  those  who  give  lectures  or 
speeches  and  seek  to  enlarge  the  audience  by  publication  and 

wide  dissemination.  *^[T]he  purpose  of  the  Constitution  was 
not  to  erect  the  press  into  a  privileged  institution  but  to 
protect  all  persons  in  their  right  to  print  what  they  will  as  well 

as  to  utter  it.  '.  .  .  the  liberty  of  the  press  is  no  greater  and 
no  less  .  .  /  than  the  liberty  of  every  citizen  of  the  Republic." 
Pennekamp  v.  Florida,  328  U.  S.  331,  364  (1946)  (Frankfurter, 
J.,  concurring). 

In  short,  the  First  Amendment  does  not  ̂ 'belong"  to  any 
definable  category  of  persons  or  entities:  it  belongs  to  all  who 
exercise  its  freedoms. 
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Massachusetts. 

[April  26,  1978] 

Mr.  Justice  White,  with  whom  Mr.  Justice  Brennan 
and  Mr.  Justice  Marshall  join,  dissenting. 

The  Massachusetts  statute  challenged  here  forbids  the  use 
of  corporate  funds  to  publish  views  about  referenda  issues 
having  no  material  effect  on  the  business,  property  or  assets  of 
the  corporation.  The  legislative  judgment  that  the  personal 
income  tax  issue,  which  is  the  subject  of  the  referendum  out 
of  which  this  case  arose,  has  no  such  effect  was  sustained  by 
the  Supreme  Judicial  Court  of  Massachusetts  and  is  not 
disapproved  by  this  Court  today.  Hence,  as  this  case  comes 
to  us,  the  issue  is  whether  a  State  may  prevent  corporate 
management  from  using  the  corporate  treasury  to  propagate 
views  having  no  connection  with  the  corporate  business.  The 
Court  commendably  enough  squarely  faces  the  issue  but 
unfortunately  errs  in  deciding  it.  The  Court  invalidates  the 
Massachusetts  statute  and  holds  that  the  First  Amendment 

guarantees  corporate  managers  the  right  to  use  not  only  their 
personal  funds,  but  also  those  of  the  corporation,  to  circulate 
fact  and  opinion  irrelevant  to  the  business  placed  in  their 

charge  and  necessarily  representing  their  own  personal  or  col- 
lective views  about  political  and  social  questions.  I  do  not 

suggest  for  a  moment  that  the  First  Amendment  requires  a 
State  to  forbid  such  use  of  corporate  funds,  but  I  do  strongly 
disagree  that  the  First  Amendment  forbids  state  interference 
with  managerial  decisions  of  this  kind. 
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By  holding  that  Massachusetts  may  not  prohibit  corporate 

expenditures  or  contributions  made  in  connection  with  ref- 
erenda involving  issues  having  no  material  connection  with 

the  corporate  business,  the  Cowrt  not  only  invalidates  a  statute 
which  has  been  on  the  books  in  one  form  or  another  for  many 

years,  but  also  casts  considerable  doubt  upon  the  constitu- 
tionality of  legislation  passed  by  some  31  States  restricting 

corporate  political  activity,^  as  well  as  upon  the  Federal  Cor- 

rupt Practices  Act,  2  U.  S.  C.  §  441(b).  The  Court's 
fundamental  error  is  its  failure  to  realize  that  the  state 

regulatory  interests  in  terms  of  which  the  alleged  curtailment 
of  First  Amendment  rights  accomplished  by  the  statute  must 
be  evaluated  are  themselves  derived  from  the  First  Amend- 

ment. The  question  posed  by  this  case,  as  approached  by  the 
Court,  is  whether  the  State  has  struck  the  best  possible  balance, 
i.  e.,  the  one  which  it  would  have  chosen,  between  competing 
First  Amendment  interests.  Although  in  my  view  the  choice 

made  by  the  State  would  survive  even  the  most  exacting  scru- 
tiny, perhaps  a  rational  argument  might  be  made  to  the  con- 

trary. What  is  inexplicable,  is  for  the  Court  to  substitute  its 
judgment  as  to  the  proper  balance  for  that  of  Massachusetts 
where  the  State  has  passed  legislation  reasonably  designed  to 

further  First  Amendment  interests  in  the  context  of  the  politi- 
cal arena  where  the  expertise  of  legislators  is  at  its  peak  and 

that  of  judges  is  at  its  very  lowest.^  Moreover,  the  result 
reached  today  in  critical  respects  marks  a  drastic  departure 

from  the  Court's  prior  decisions  which  have  protected  against 
governmental  infringement  the  very  First  Amendment  inter- 

ests which  the  Court  now  deems  inadequate  to  justify  the 
Massachusetts  statute. 

1  Library  of  Congress,  Analysis  of  Federal  and  State  Campaign  Finance 
Laws — Summaries  (1977).  Some  IS  of  these  States  prohibit  or  limit 

corporate  contributions  in  respect  to  ballot  questions.  Appellants'  Reply 
Brief  9-11,  n.  6. 

2  See  generally  Leventhal,  Courts  and  Political  Thickets,  77  Colum.  L. 
Rev.  345  (1977). 
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I 

There  is  now  little  doubt  that  corporate  communications 

come  within  the  scope  of  the  First  Amendment.  This,  how- 
ever, is  merely  the  starting  point  of  analysis,  because  an 

examination  of  the  First  Amendment  values  corporate  expres- 
sion furthers  and  the  threat  to  the  functioning  of  a  free  society 

it  is  capable  of  posing  reveaJs  that  it  is  not  fungible  with  com- 
munications emanating  from  individuals  and  is  subject  to 

restrictions  which  individual  expression  is  not.  Indeed,  what 

some  have  considered  to  be  the  principal  function  of  the  First 

Amendment,  the  use  of  communication  as  a  means  of  self- 

expression,  self-realization  and  self-fulfillment,  is  not  at  all 

furthered  by  corporate  speech.^  It  is  clear  that  the  communi- 

cations of  profitmaking  corporations  are  not  ''an  integral  part 
of  the  development  of  ideas,  of  mental  exploration  and  of  the 

affirmation  of  self."  '*  They  do  not  represent  a  manifestation 
of  individual  freedom  or  choice.  Undoubtedly,  as  this  Court 

has  recognized,  see  NAACP  v.  Buttons,  371  U.  S.  415  (1963), 

there  are  some  corporations  formed  for  the  express  purpose  of 

advancing  certain  ideological  causes  shared  by  all  their  mem- 
bers, or,  as  in  the  case  of  the  press,  of  disseminating  informa- 
tion and  ideas.  Under  such  circumstances,  association  in  a 

corporate  form  may  be  viewed  as  merely  a  means  of  achieving 

effective  self-expression.  But  this  is  hardly  the  case  generally 
with  corporations  operated  for  the  purpose  of  making  profits. 
Shareholders  in  such  entities  do  not  share  a  common  set  of 

political  or  social  views,  and  they  certainly  have  not  invested 
their  money  for  the  purpose  of  advancing  political  or  social 

causes  or  in  an  enterprise  engaged  in  the  business  of  dis- 
seminating news  and  opinion.  In  fact,  as  discussed  infra,  the 

government  has  a  btrong  interest  in  assuring  that  investment 

3  See  T.  Emerson,  Toward  a  Greneral  Theory  of  the  First  Amendment 
4-7  (1966) ;  Board  of  Education  v.  Barwette,  319  U.  S.  624  (i943). 

*  Emerson  5. 
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decisions  are  not  predicated  upon  agreement  or  disagreement 
with  the  activities  of  corporations  in  the  political  arena. 

Of  course,  it  may  be  assumed  that  corporate  investors  are 

united  by  a  desire  to  make  money,  for  the  value  of  their 
investment  to  increase.  Since  even  connmunications  which 

have  no  purpose  other  than  that  of  enriching  the  communica- 
tor have  some  First  Amendment  protection,  activities  such 

as  advertising  and  other  communications  integrally  related  to 

the  operation  of  the  corporation's  business  may  be  viewed  as  a 
means  of  furthering  the  desires  of  individual  shareholders.^ 
This  unanimity  of  purpose  breaks  down,  however,  when  cor- 

porations make  expenditures  or  undertake  activities  designed 
to  influence  the  opinion  or  votes  of  the  general  public  on 
political  and  social  issues  that  have  no  material  connection  with 
or  effect  upon  their  business,  property,  or  assets.  Although 
it  is  arguable  that  corporations  make  such  expenditures 

because  their  managers  believe  that  it  is  in  the  corporations' 
economic  interest  to  do  so,  there  is  no  basis  whatsoever  for 
concluding  that  these  views  are  expressive  of  the  heterogeneous 

beliefs  of  their  shareholders  whose  convictions  on  many  polit- 
ical issues  are  undoubtedly  shaped  by  considerations  other  than 

a  desire  to  endorse  any  electoral  or  ideological  cause  which 
would  tend  to  increase  the  value  of  a  particular  corporate 

investment.  This  is  particularly  true  where,  as  in  this  case, 
whatever  the  belief  of  the  corporate  managers  may  be,  they 
have  not  been  able  to  demonstrate  that  the  issue  involved  has 

any  material  connection  with  the  corporate  business.  Thus 
when  a  profitmaking  corporation  contributes  to  a  political 

candidate  this  does  not  further  the  self-expression  or  self- 
fulfillment  of  its  shareholders  in  the  way  that  expenditures 

from  them  as  individuals  would.^ 

5  See  United  States  v.  CIO,  335  U.  S.  106, 122-123  (1948). 
®This  distinguishes  the  regulation  of  corporate  speech  from  the  limita- 

tions upon  individual  political  campaign  expenditures  invaUdated  in 
Buckley  v,  Valeo,  424  U.  S.  1  (1976).    The  Court  there  struck  down  the 
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The  self-expression  of  the  communicator  is  not  the  only 
value  encompassed  by  the  First  Amendment.  One  of  its 

functions,  oft-en  referred  to  as  the  right  to  hear  or  receive 

information,  is  to  protect  the  interchange  of  ideas.  Any  com- 
munication of  ideas,  and  consequently  any  expenditure  of 

funds  which  makes  the  communication  of  ideas  possible,  it 
can  be  argued,  furthers  the  purposes  of  the  First  Amendment. 
This  proposition  does  not  establish,  however,  that  the  right 
of  the  general  public  to  receive  communications  financed  by 
means  of  corporate  expenditures  is  of  the  same  dimension  as 
that  to  hear  other  forms  of  expression.  In  the  first  place,  as 
discussed  supra,  corporate  expenditures  designed  to  further 

political  causes  lack  the  connection  with  individual  self- 
expression  which  is  one  of  the  principal  justifications  for  the 
constitutional  protection  of  speech  provided  by  the  First 

Amendment.  Ideas  w^hich  are  not  a  product  of  individual 
choice  are  entitled  to  less  First  Amendment  protection.  Sec- 

ondly, the  restriction  of  corporate  speech  concerned  with 

political  matters  impinges  much  less  severely  upon  the  avail- 
ability of  ideas  to  the  general  public  than  do  restrictions  upon 

individual  speech.  Even  the  complete  curtailment  of  cor- 
porate communications  concerning  political  or  ideological 

questions  not  integral  to  day-to-day  business  functions  would 
leave  individuals,  including  corporate  shareholders,  employees, 

and  customers,  free  to  communicate  their  thoughts.  More- 
over, it  is  unlikely  that  any  significant  communication  would 

be  lost  by  such  a  prohibition.  These  individuals  would  remain 

perfectly  free  to  communicate  any  ideas  which  could  be  con- 

limitations  upon  individual  expenditures  because  they  impermissibly 
restricted  the  right  of  individuals  to  speak  their  minds  and  make  their 
views  known.  Id.,  at  48,  52.  At  the  same  time,  however,  the  Court 
sustained  limitations  upon  political  contributions  on  the  ground  that  such 

provisions  entail  a  m.uch  lesser  restriction  upon  the  individual's  ability 
to  engage  in  free  communication  than  expenditure  restrictions.  Id.,  at 

20-23.  In  the  case  of  corporate  political  activities,  we  are  not  at  all 
concerned  with  the  self-expression  of  the  communicator. 
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veyed  by  means  of  the  corporate  form.  Indeed,  such  individ- 
uals could  even  form  associations  for  the  very  purpose  of  pro- 

moting political  or  ideological  causes/ 
I  recognize  that  there  may  be  certain  communications 

undertaken  by  corporations  which  could  not  be  restricted 

without  impinging  seriously  upon  the  right  to  receive  infor- 
mation. In  the  absence  of  advertising  and  similar  promo- 

tional activities,  for  example,  the  ability  of  consumers  to 
obtain  information  relating  to  products  manufactured  by  cor- 

porations would  be  significantly  impeded.  There  is  also  a 
need  for  employees,  customers,  and  shareholders  of  corpora- 

tions to  be  able  to  receive  communications  about  matters  relat- 
ing to  the  functioning  of  corporations.  Such  communications 

are  clearly  desired  by  all  investors  and  may  well  be  viewed 
as  an  associational  form  of  self-expression.  See  United 
States  V.  CIO,  335  U.  S.  106,  121-123  (1948).  Moreover,  it  is 
unlikely  that  such  information  would  be  disseminated  by 
sources  other  than  corporations.  It  is  for  such  reasons  that  the 

Court  has  extended  a  certain  degree  of  First  Amendment  pro- 
tection to  activities  of  this  kind.®    None  of  these  considera- 

^  This  is  in  contrast  to  the  limitations  upon  individual  campaign  expen- 
ditures in  Buckley  v.  Valeo,  supra,  which  the  Court  viewed  as  heavily  bur- 
dening the  exchange  of  ideas  between  individuals  and  the  forming  of  asso- 

ciations for  that  purpose.    Id.,  at  19-20,  47-48. 
^  In  addition,  newspapers  and  other  forms  of  literature  obviously  do  not 

lose  their  First  Amendment  protection  simply  because  they  are  produced 
or  distributed  by  corporations.  It  is,  of  course,  imp>ermissible  to  restrict 
any  communication,  corporate  or  otherwise,  because  of  displeasure  with  its 
content.  I  need  not  decide  whether  newspapers  have  a  First  Amend- 

ment right  to  operate  in  a  corporate  form.  It  may  be  that  for  a  State 
which  generally  permits  businesses  to  operate  as  corporations  to  prohibit 
those  engaged  in  the  dissemination  of  information  and  opinion  from  taking 
advantage  of  the  corporate  form  would  constitute  a  departure  from  neu- 

trality prohibited  by  the  Free  Press  guarantee  of  the  First  Amendment. 

See  Stewart,  "Or  of  the  Press,"  26  Hastings  L.  J.  631  (1975);  Bezanson, 
The  New  Free  Press  Guarantee,  63  Va.  L.  Rev.  731  (1977).  There 
can  be  no  doubt,  however,  that  the  First  Amendment  does  not  immunize 
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tions,  however,  are  implicated  by  a  prohibition  upon  corporate 
expenditures  relating  to  referenda  concerning  questions  of 
general  public  concern  having  no  connection  with  corporate 
business  affairs. 

It  bears  emphasis  here  that  the  Massachusetts  statute 
forbids  the  expenditure  of  corporate  funds  in  connection  with 
referenda  but  in  no  way  forbids  the  board  of  directors  of  a 

corporation  from  formulating  and  making  public  what  it  rep- 
resents as  the  views  of  the  corporation  even  though  the  subject 

addressed  has  no  material  effect  whatsoever  on  the  business  of 

the  corporation.  These  views  could  be  publicized  at  the  indi- 
vidual expense  of  the  officers,  directors,  stockholders,  or  anyone 

else  interested  in  circulating  the  corporate  view  on  matters 
irrelevant  to  its  business. 

The  governmental  interest  in  regulating  corporate  political 
communications,  especially  those  relating  to  electoral  matters, 
also  raises  considerations  which  differ  significantly  from  those 
governing  the  regulation  of  individual  speech.  Corporations 

are  artificial  entities  created  by  law  for  the  purpose  of  further- 
ing certain  economic  goals.  In  order  to  facilitate  the  achieve- 

ment of  such  ends,  special  rules  relating  to  such  matters  as 

hmited  liability,  i>erpetual  life,  and  the  accumulation,  distri- 
bution, and  taxation  of  assets  are  normally  applied  to  them. 

States  have  provided  corporations  with  such  attributes  in  order 

to  increase  their  economic  viability  and  thus  strengthen  the 
economy  generally.  It  has  long  been  recognized,  however, 
that  the  special  status  of  corporations  has  placed  them  in  a 
position  to  control  vast  amounts  of  economic  power  which 
may,  if  not  regulated,  dominate  not  only  the  economy  but  also 
the  very  heart  of  our  democracy,  the  electoral  process. 

Although  Buckley  v.  Valeo,  424  U.  S.  1  (1976),  provides  sup- 
port for  the  position  that  the  desire  to  equalize  the  financial 

resources  available  to  candidates  does  not  justify  the  limitation 

media  corporations  any  more  than  other  types  of  corporations  from  restric- 
tions upon  electoral  contributions  and  expenditures. 
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upon  the  expression  of  support  which  a  restriction  upon  indi- 

vidual contributions  entails,^  the  interest  of  Massachusetts  and 
the  many  other  States  which  have  restricted  corporate  political 
activity  is  quite  different.  It  is  not  one  of  equalizing  the 
resources  of  opposing  candidates  or  opposing  positions  but 
rather  of  preventing  institutions  which  have  been  permitted  to 
amass  wealth  as  a  result  of  special  advantages  extended  by  the 
State  for  certain  economic  purposes  from  using  that  wealth  to 
acquire  an  unfair  advantage  in  the  political  process,  especially 
where,  as  here,  the  issue  involved  has  no  material  connection 
with  the  business  of  the  corporation.  The  State  need  not 
permit  its  own  creation  to  consume  it.  Massachusetts  could 
permissibly  conclude  that  not  to  impose  limits  upon  the 
political  activities  of  corporations  would  have  placed  it  in  a 
position  of  departing  from  neutrality  and  indirectly  assisting 
the  propagation  of  corporate  views  because  of  the  advantages 
its  laws  give  to  the  corporate  acquisition  of  funds  to  finance 
such  activities.  Such  expenditures  may  be  viewed  as  seriously 
threatening  the  role  of  the  First  Amendment  as  a  guarantor  of 
a  free  marketplace  of  ideas.  Ordinarily,  the  expenditure  of 
funds  to  promote  political  causes  may  be  assumed  to  bear  some 
relation  to  the  fervency  with  which  they  are  held.  Corporate 
political  expression,  however,  is  not  only  divorced  from  the 
convictions  of  individual  corporate  shareholders,  but  also, 
because  of  the  ease  with  which  corporations  are  permitted  to 
accumulate  capital,  bears  no  relation  to  the  conviction  with 

which  the  ideas  expressed  are  held  by  the  communicator.^^ 

The  Court's  opinion  appears  to  recognize  at  least  the  possi- 
bility that  fear  of  corporate  domination  of  the  electoral  process 

9  Buckley  v.  Valeo,  supra,  424  U.  S.,  at  48-49,  54,  56-57. 
1°  Congress  long  ago  recognized  that  the  ability  to  communicate  ideas 

without  cost  could  create  an  imfair  political  advantage.  See  54  Cong. 

Rec.  S2039-2041  (1917) ;  Association  of  the  Bar  of  the  City  of  New  York, 
Conflicts  of  Interest  and  Federal  Service  54-55  (1960)  (franking  privilege 

denied  by  Congress  to  part-time  employees  ("dollar-a-year  men")  of  the 
Bureau  of  Education). 
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would  justify  restrictions  upon  corporate  expenditures  and 
contributions  in  connection  with  referenda  but  brushes  this 

interest  aside  by  asserting  that  ''there  has  been  no  showing 
that  the  relative  voice  of  corporations  has  been  overwhelming 

or  even  significant  in  influencing  referenda  in  Massachusetts/' 
ante,  at  22-23.  and  by  suggesting  that  the  statute  in  issue  rep- 

resents an  attempt  to  give  an  unfair  advantage  to  those  who 

hold  views  in  opposition  to  positions  which  would  other\\dse  be 

financed  by  corporations.  Ante,  at  18-19.  It  fails  even  to  allude 

to  the  fact,  however,  that  Massachusetts'  most  recent  experi- 
ence with  unrestrained  corporate  expenditures  in  connection 

with  ballot  questions  establishes  precisely  the  contrary.  In 

1972,  a  proposed  amendment  to  the  Massachusetts  Consti- 
tution which  would  have  authorized  the  imposition  of  a 

graduated  income  tax  on  both  individuals  and  corporations 

was  put  to  the  voters.  The  Committee  for  Jobs  and  Govern- 
ment Economy,  an  organized  political  committee,  raised  and 

expended  approximately  $120,000  to  oppose  the  proposed 
amendment,  the  bulk  of  it  raised  through  large  corporate 
contributions.  Three  of  the  present  appellant  corporations 
each  contributed  $3,000  to  this  committee.  In  contrast,  the 

Coalition  for  Tax  Reform.  Inc.,  the  only  political  committee 
organized  to  support  the  1972  amendment,  was  able  to  raise 
and  expend  only  approximately  $7,000.  App.  to  J.  S.,  at  41; 

record,  48-84.  Perhaps  these  figures  reflect  the  Court's  view 
of  the  appropriate  role  which  corporations  should  play  in  the 
Massachusetts  electoral  process,  but  it  nowhere  explains  why 

it  is  entitled  to  substitute  its  judgment  for  that  of  Massachu- 

setts and  other  States,"  as  well  as  the  United  States,  which 

^^  California  had  the  same  experience  in  connection  with  a  1976  refer- 
endum measure  which  would  have  required  legislative  approval  of  nuclear 

generating  plant  sites.  203  corporations  contributed  approximat-ely 
$2^30,000  in  opposition  to  the  amendment,  which  was  defeated.  Sup- 

porters of  the  measure  collected  all  together  only  approximately  SI, 600 ,000. 

Campaign   Contribution   and   Spending  Report — June  8,    1976   Primary 

33-291   O  -  78  -  51 
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have  acted  to  correct  or  prevent  similar  domination  of  the 
electoral  process  by  corporate  wealth. 

This  Nation  has  for  many  years  recognized  the  need  for 

measures  designed  to  prevent  corporate  domination  of  the 
political  process.  The  Corrupt  Practices  Act,  first  enacted 

in  1907,  has  consistently  barred  corporate  contributions  in  con- 
nection with  federal  elections.  This  Court  has  repeatedly 

recognized  that  one  of  the  principal  purposes  of  this  prohibi- 

tion is  "to  avoid  the  deleterious  influences  on  federal  elections 
resulting  from  the  use  of  money  by  those  who  exercise  control 

over  large  aggregations  of  capital."  United  States  v.  Auto 
Workers,  352  U.  S.  567,  585  (1957).  See  Pipefitters  Local 

No.  562  V.  United  States,  407  U.  S.  385,  415-416  (1972); 
United  States  v.  CIO,  335  U.  S.  106,  113  (1948).  Although 
this  Court  has  never  adjudicated  the  constitutionality  of  the 
Act,  there  is  no  suggestion  in  its  cases  construing  it,  cited 

supra,  that  this  purpose  is  in  any  sense  illegitimate  or  deserv- 
ing of  other  than  the  utmost  respect;  indeed,  the  thrust  of  its 

opinions,  until  today,  has  been  to  the  contrary.  See  Auto. 
Workers,  supra,  352  U.  S.,  at  585;  Pipefitters  Local  No.  562, 

supra,  407  U.  S.,  at  415-^16. 

II 

There  is  an  additional  overriding  interest  related  to  the 
prevention  of  corporate  domination  which  is  substantially 

advanced  by  Massachusetts'  restrictions  upon  corporate  contri- 
butions: assuring  that  shareholders  are  not  compelled  to  sup- 

port and  financially  further  beliefs  with  which  they  disagree 
where,  as  is  the  case  here,  the  issue  involved  does  not  materially 

affect  the  business,  property,  or  other  affairs  of  the  corporation.^^ 

Election,  289-298.  Later  in  the  same  year  a  similar  initiative  measure 
was  placed  on  the  ballot  in  Montana.  Corporations  contributed  approxi- 

mately $144,000  in  opposition  to  the  measure,  while  its  supporters  were 
able  to  collect  only  $451.  This  measure  was  also  defeated.  Brief  of  the 
State  of  Montana,  Amicus  Curiae  10. 

^2  ThiS;  of  course,  is  an  interest  that  was  not  present  in  Buckley  v.  Valeo, 
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The  State  has  not  interfered  with  the  prerogatives  of  corporate 

management  to  communicate  about  matters  that  have  material 

impact  on  the  business  affairs  entrusted  to  them,  however 

much  indi-vidual  stockholders  may  disagree  on  economic  or 
ideological  grounds.  Nor  has  the  State  forbidden  management 

from  formulating  and  circulating  its  views  at  its  own  expense 
or  at  the  expense  of  others,  even  where  the  subject  at  issue  is 

irrelevant  to  corporate  business  affairs.  But  Massachusetts 

has  chosen  to  forbid  corporate  management  from  spending 

corporate  funds  in  referenda  elections  absent  some  demon- 
strable effect  of  the  issue  on  the  economic  life  of  the  company. 

In  short,  corporate  management  may  not  use  corporate  monies 

to  promote  what  does  not  further  corporate  affairs  but  in 

the  last  analysis  are  the  purely  personal  views  of  the  manage- 
ment, individually  or  as  a  group. 

This  is  not  only  a  policy  which  a  State  may  adopt  consistent 
with  the  First  Amendment  but  one  which  protects  the  very 

freedoms  that  this  Court  has  held  to  be  guaranteed  by  the  First 
Amendment.  In  Board  of  Education  v.  Barnette,  319  U.  S.  624 

(1943),  the  Court  struck  down  a  West  Virginia  statute  which 

compelled  children  enrolled  in  public  school  to  salute  the  flag 

and  pledge  allegiance  to  it  on  the  ground  that  the  First 

Amendment  prohibits  public  authorities  from  requiring  an 
individual  to  express  support  for  or  agreement  with  a  cause 

with  which  he  disagrees  or  concerning  which  he  prefers  to 

remain  silent.  Subsequent  cases  have  applied  this  principle 

to  prohibit  organizations  to  which  individuals  are  compelled 

to  belong  as  a  condition  of  employment  from  using  compulsory 
dues  to  support  candidates,  political  parties,  or  other  forms 
of  political  expression  which  which  members  disagree  or  do 
not  wish  to  support.     In  Machinists  v.  Street,  367  U.  S.  740 

supra,  and  would  not  justify  limitations  upon  the  activities  of  associations, 
corporate  or  otherwise,  formed  for  the  express  purpose  of  advancing  a 
political  or  social  cause. 
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(1961),  the  Court  was  presented  with  allegations  that  a  union 
shop  authorized  by  the  Railway  Labor  Act,  45  U.  S.  C.  §  152, 
Eleventh,  had  used  the  union  treasury  to  which  all  employees 

were  compelled  to  contribute  "to  finance  the  campaigns  of 
candidates  for  federal  and  state  offices  whom  [the  petitioners] 

opposed,  and  to  promote  the  propagation  of  political  and 
economic  doctrines,  concepts  and  ideologies  with  which  [they] 

disagreed."  367  U.  S.,  at  744.  The  Court  recognized  that 
compelling  contributions  for  such  purposes  presented  constitu- 

tional "questions  of  the  utmost  gravity"  and  consequently 
construed  the  Act  to  prohibit  the  use  of  compulsory  union 

dues  for  political  purposes.  367  U.  S.,  at  749-750.  Last 
Term,  in  Abood  v.  Detroit  Board  of  Education,  431  U.  S.  209 
(1977),  we  confronted  these  constitutional  questions  and 
held  that,  a  State  may  not,  even  indirectly,  require  an 
individual  to  contribute  to  the  support  of  an  ideological 
cause  he  may  oppose  as  a  condition  of  employment.  At 
issue  were  political  expenditures  made  by  a  public  employees 

union.  Michigan  law  provided  that  unions  and  local  govern- 
ment employers  might  agree  to  an  agency-shop  arrange- 
ment pursuant  to  which  every  employee — even  those  not 

union  members — must  pay  to  the  union,  as  a  condition  of 
employment,  union  dues  or  a  service  fee  equivalent  in  amount 
to  union  dues.  The  legislation  itself  was  not  coercive;  it  did 

not  command  that  local  governments  employ  only  those  work- 
ers who  were  wilhng  to  pay  union  dues  but  left  it  to  a 

bargaining  representative  democratically  elected  by  a  majority 
of  the  employees  to  enter  or  not  enter  into  such  a  contractual 
arrangement  through  collective  bargaining.  In  addition,  of 
course,  no  one  was  compelled  to  work  at  a  job  covered  by 

an  agency-shop  arrangement.  Nevertheless,  the  Court  ruled 
that  under  such  circumstances  the  use  of  funds  contributed  by 

dissenting  employees  for  political  purposes  impermissibly 
infringed  their  First  Amendment  right  to  adhere  to  their  own 
beliefs  and  to  refuse  to  defer  to  or  support  the  beliefs  of  others. 
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Presumably,  unlike  the  situations  presented  by  Street  and 

Ahood,  the  use  of  funds  invested  by  shareholders  with  oppos- 
ing views  by  Massachusetts  corporations  in  connection  with 

referenda  or  elections  would  not  constitute  state  action  and, 

consequently,  not  violate  the  First  Amendment.  Until  now, 
however,  the  States  have  always  been  free  to  adopt  measures 

designed  to  further  rights  protected  by  the  Constitution  even 

when  not  compelled  to  do  so.  It  could  hardly  be  plausibly 

contended  that  just  because  Massachusetts'  regulation  of 

corporations  is  less  extensive  than  Michigan's  regulation  of 
labor-management  relations,  Massachusetts  may  not  constitu- 

tionally prohibit  the  very  evil  which  Michigan  may  not  consti- 
tutionally permit.  Yet  this  is  precisely  what  the  Court  today 

holds.  Although  the  Court  places  great  stress  upon  the 

alleged  infringement  of  the  right  to  receive  information  pro- 

duced by  Massachusetts'  ban  on  corporate  expenditures 
which,  for  the  reasons  stated  supra,  I  believe  to  be  miscon- 

ceived, it  fails  to  explain  why  such  an  interest  was  not  suffi- 

cient to  compel  a  different  weighing  of  First  Amendment  inter- 
ests and,  consequently,  a  different  result  in  Ahood.  After  all, 

even  contributions  for  political  causes  coerced  by  labor  unions 

would,  under  the  Court's  analysis,  increase  unions'  ability  to 
disseminate  their  views  and,  consequently,  increase  the  amount 
of  information  available  to  the  general  public. 

The  Court  assumes  that  the  interest  in  preventing  the  use 
of  corporate  resources  in  furtherance  of  views  which  are 
irrelevant  to  the  corporate  business  and  with  which  some 
shareholders  may  disagree  is  a  compelling  one,  but  concludes 
that  the  Massachusetts  statute  is  nevertheless  invalid  because 

the  State  has  failed  to  adopt  the  means  best  suited,  in  its 

opinion,  for  achieving  this  end.  Ante,  at  26-28.  It  proposes 
that  the  aggrieved  shareholder  assert  his  interest  in  preventing 
the  expenditure  of  funds  for  nonbusiness  causes  he  finds 

unconscionable  through  the  channels  provided  by  "corporate 
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democracy"  and  purports  to  be  mystified  as  to  "why  the 

dissenting  shareholder's  wishes  are  entitled  to  such  greater 
solicitude  in  this  context  than  in  many  others  where  equally 

important  corporate  decisions  are  made  by  management  or  by 

a  predetermined  percentage  of  the  shareholders."  Ante,  at  27, 
and  n.  34.  It  should  be  obvious  that  the  alternative  means 

upon  the  adequacy  of  which  the  majority  is  willing  to  predicate 
a  constitutional  adjudication  is  no  more  able  to  satisfy  the 

State's  interest  than  a  ruling  in  Street  and  Abood  leaving 
aggrieved  employees  to  the  remedies  provided  by  union  democ- 

racy would  have  satisfied  the  demands  of  the  First  Amendment. 
The  interest  which  the  State  wishes  to  protect  here  is  identical 

to  that  which  the  Court  has  previously  held  to  be  protected  by 

the  First  Amendment:  the  right  to  adhere  to  one's  own  beliefs 
and  to  refuse  to  support  the  dissemination  of  the  personal  and 

political  views  of  others,  regardless  of  how  large  a  majority 

they  may  compose.  In  most  contexts,  of  course,  the  views 

of  the  dissenting  shareholder  have  little,  if  any  First  Amend- 
ment significance.  By  purchasing  interests  in  corporations 

shareholders  accept  the  fact  that  corporations  are  going  to 

make  decisions  concerning  matters  such  as  advertising  integ- 
rally related  to  their  business  operations  according  to  the 

procedures  set  forth  in  their  charters  and  bylaws.  Otherwise, 
corporations  could  not  function.  First  Amendment  concerns 

of  stockholders  are  directly  implicated,  however,  when  a 
corporation  chooses  to  use  its  privileged  status  to  finance 
ideological  crusades  which  are  unconnected  with  the  corporate 
business  or  property  and  which  some  shareholders  might  not 
wish  to  support.  Once  again,  we  are  provided  no  explanation 

whatsoever  by  the  Court  as  to  why  the  State's  interest  is  of  less 
constitutional  weight  than  that  of  corporations  to  participate 
financially  in  the  electoral  process  and  as  to  why  the  balance 
between  two  First  Amendment  interests  should  be  struck  by 
this  Court.    Moreover,  the  Court  offers  no  reason  whatsoever 
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for  constitutionally  imposing  its  choice  of  means  to  achieve  a 

legitimate  goal  and  invalidating  those  chosen  by  the  State.^^ 
Ahood  cannot  be  distinguished,  as  the  present  Court  at- 

^3  The  Court's  additional  suggestion  that  the  aggrieved  shareholder  pursue 
judicial  remedies  to  challenge  corporate  referenda  disbursements,  ante, 
at  28,  is  untenable  in  light  of  its  holding  precluding  Massachusetts  from 
defining  the  powers  of  corporations  active  within  its  borders  so  as  to 
prohibit  the  expenditure  of  funds  in  connection  with  referenda  campaigns 
not  material  to  their  business  functions. 

The  Court  also  asserts  that  Massachusetts'  interest  in  protecting  dissent- 
ing shareholders  is  "belied"  by  its  failure  to  prohibit  corporate  activity 

with  respect  to  the  passage  or  defeat  of  legislation  or  to  include  business 
trusts,  real  estate  investment  trusts,  and  labor  unions  in  its  prohibition 

upon  electoral  expenditures.  Ante,  at  26-27.  It  strongly  implies  that 
what  it  views  as  "under-inclusiveness"  weakens  the  consideration  to  which 
the  interest  asserted  by  Massachusetts  is  entitled  by  this  Court.  Such  a 
conclusion,  however,  is  without  justification.  No  basis  whatsoever  is 
offered  by  the  Court  for  rejecting  the  conclusion  reached  by  the  court 

below  in  dismissing  appellants'  equal  protection  challenge  that  the  State 
Legislature  could  permissibly  find  on  the  basis  of  experience,  which  this 
Court  lacks,  that  other  activities  and  forms  of  association  do  not  present 
problems  of  the  same  type  or  the  same  dimension.  359  N.  E.  2d  1262, 

1275  (1977).  Indeed,  the  Court  declines  to  consider  appellants'  equal 
protection  challenge.    Ante,  at  7  n.  8. 

The  Court's  further  claim  that  "[t]he  fact  that  a  particular  kind  of 
ballot  question  has  been  singled  out  for  special  treatment  undermines  the 
likelihood  of  a  genuine  state  interest  in  protecting  shareholders  .  .  .  [and] 
suggests  instead  that  the  legislature  may  have  been  concerned  with  silencing 

corporations  on  a  particular  subject,"  ante,  at  26,  ignores  the  fact  that, 
as  earlier  acknowledged  by  the  majority,  ante,  at  3  n.  3,  the  statutory 
provision  stating  that  the  personal  income  tax  does  not  materially  affect 
the  business  of  corporations  was  enacted  in  response  to  prior  judicial 

decisions  construing  the  "materially  affecting"  requirement  as  not  prohibit- 
ing corporate  expenditures  in  connection  with  income  tax  referenda.  To 

find  evidence  of  hostility  toward  corporations  on  the  basis  of  a  decision  of 
a  legislature  to  clarify  its  intent  following  judicial  rulings  interpreting  the 
scope  of  a  statute  is  to  elevate  corporations  to  a  level  of  deference  which 
has  not  been  seen  at  least  since  the  days  when  substantive  due  process  was 
regularly  used  to  invalidate  regulatory  legislation  thought  to  unfairly 
impinge  upon  established  economic  interests. 
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tempts  to  do,  ante,  at  27  n.  34,  on  the  ground  that  the  Court 
there  did  not  constitutionally  prohibit  expenditures  by  unions 
for  the  election  of  political  candidates  or  for  ideological  causes 
so  long  as  they  are  financed  from  assessments  paid  by 
employees  who  are  not  coerced  into  doing  so  against  their  will. 
In  the  first  place,  the  Court  did  not  purport  to  hold  that  all 

political  or  ideological  expenditures  not  constitutionally  pro- 
hibited were  constitutionally  protected.  A  State  might  well 

conclude  that  the  most  and  perhaps,  in  its  view,  the  only 
effective  way  of  preventing  unions  or  corporations  from  using 
funds  contributed  by  differing  members  or  shareholders  to 
support  political  causes  having  no  connection  with  the  business 
of  the  organization  is  to  absolutely  ban  such  expenditures. 
Secondly,  unlike  the  remedies  available  to  the  Court  in  Street 
and  Abood  which  required  unions  to  refund  the  exacted  funds 
in  the  proportion  that  union  political  expenditures  with  which 
a  member  disagreed  bore  to  total  union  expenditures,  no  such 
alternative  is  readily  available  which  would  enable  a  corporate 

shareholder  to  maintain  his  investment  in  a  corporation  with- 
out supporting  its  electoral  or  political  ventures  other  than 

prohibiting  corporations  from  participating  in  such  activities. 

There  is  no  apparent  way  of  segregating  one  shareholder's 
ownership  interest  in  a  corporation  from  another's.  It  is  no 
answer  to  respond,  as  the  Court  does,  that  the  dissenting 

"shareholder  is  free  to  withdraw  his  investment  at  any  time 
and  for  any  reason."  Ibid.  The  employees  in  Street  and 
Abood  were  also  free  to  seek  other  jobs  where  they  would  not 
be  compelled  to  finance  causes  with  which  they  disagreed,  but 
we  held  in  Abood  that  First  Amendment  rights  could  not  be 
so  burdened.  Clearly  the  State  has  a  strong  interest  in  assur- 

ing that  its  citizens  are  not  forced  to  choose  between  support- 
ing the  propagation  of  views  with  which  they  disagree  and 

passing  up  investment  opportunities. 
Finally,  even  if  corporations  developed  an  effective  mecha- 

nism for  rebating  to  shareholders  that  portion  of  their  invest- 
ment used  to  finance  political  activities  with  which  they  dis- 



793 

FIRST  NATIONAL  BANK  OF  BOSTON  v.  BELLOTTI  17 

agreed,  a  State  may  still  choose  to  restrict  corporate  political 
activity  irrelevant  to  business  functions  on  the  grounds  that 

many  investors  would  be  deterred  from  investing  in  corpora- 
tions because  of  a  wish  not  to  associate  with  corporations 

propagating  certian  views.  The  State  has  an  interest  not  only 

in  enabling  individuals  to  exercise  freedom  of  conscience  with- 
out penalty  but  also  in  eliminating  the  danger  that  investment 

decisions  will  be  significantly  influenced  by  the  ideological 
views  of  corporations.  While  the  latter  concern  may  not  be  of 
the  same  constitutional  magnitude  as  the  former,  it  is  far  from 
trivial.  Corporations,  as  previously  noted,  are  created  by  the 
State  as  a  means  of  furthering  the  public  welfare.  One  of 
their  functions  is  to  determine,  by  their  success  in  obtaining 

funds,  the  uses  to  which  society's  resources  are  to  be  put.  A 
State  may  legitimately  conclude  that  corporations  would  not 
serve  as  economically  efficient  vehicles  for  such  decisions  if  the 
investment  preferences  of  the  public  were  significantly  affected 
by  their  ideological  or  political  activities.  It  has  long  been 
recognized  that  such  pursuits  are  not  the  proper  business  of 
corporations.  The  common  law  was  generally  interpreted  as 

prohibiting  corporate  political  participation.^^  Indeed,  the 

Securities  and  Exchange  Commission's  rules  permit  corpora- 
tions to  refuse  to  submit  for  shareholder  vote  any  proposal 

which  concerns  a  general  economic,  political,  racial,  religious, 
or  social  cause  that  is  not  significantly  related  to  the  business 

of  the  corporation  or  is  not  within  its  control. ^^ 
The  necessity  of  prohibiting  corporate  political  expenditures 

in  order  to  prevent  the  use  of  corporate  funds  for  purposes 

with  which  shareholders  may  disagree  is  not  a  unique  percep- 
tion of  Massachusetts.  This  Court  has  repeatedly  recognized 

that  one  of  the  purposes  of  the  Corrupt  Practices  Act  was  to 

^*See  Note,  Corporate  Political  Affairs  Programs,  70  Yale  L.  J.  821, 
852-853  (1961),  and  cases  therein  cited. 

^^  See  Rule  14a-8  (c)  of  the  Securities  and  Exchange  Commission,  17 
CFR  §240.14a-8  (c);  SEC  v.  Medical  Committee  for  Human  Rights, 
404U.  S.  403  (1972). 
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prevent  the  use  of  corporate  or  union  funds  for  political  pur- 
poses without  the  consent  of  the  shareholders  or  union  mem- 

bers and  to  protect  minority  interests  from  domination  by  cor- 

porate or  union  leadership.^^  Although  the  Court  has  never, 
as  noted  supra,  adjudicated  the  constitutionality  of  the  Act,  it 
has  consistently  treated  this  objective  with  deference.  Indeed, 

in  United  States  v.  CIO,  335  U.  S.  106  (1948),  the  Court  con- 
strued a  previous  version  of  the  Corrupt  Practices  Act  so  as  to 

conform  its  prohibitions  to  those  activities  to  which  the  Court 
believed  union  members  or  shareholders  might  object.  After 

noting  that  if  the  statute  "were  construed  to  prohibit  the  pub- 
lication, by  corporations  and  unions  in  the  regular  course  of 

conducting  their  affairs,  of  periodicals  advising  their  members, 
stockholders  or  customers  of  danger  or  advantage  to  their 
interests  from  the  adoption  of  measures,  or  the  election  to 
office  of  men  espousing  such  measures,  the  gravest  doubt 

would  arise  in  our  minds  as  to  its  constitutionality, '^  id.,  at 
121,  the  Court  held  that  the  statute  did  not  prohibit  such 

in-house  publications.  It  was  persuaded  that  the  purposes  of 
the  Act  would  not  be  impeded  by  such  an  interpretation, 

because  it  ''is  unduly  stretching  language  to  say  that  the  mem- 
bers or  stockholders  are  unwilling  participants  in  such  normal 

organizational  activities,  including  the  advocacy  thereby  of 

governmental  policies  affecting  their  interests,  and  the  sup- 
port thereby  of  candidates  thought  to  be  favorable  to  their 

interests."    Id.,  at  123. 
The  Court  today  purports  not  to  foreclose  the  possibility 

that  the  Corrupt  Practices  Act  and  state  statutes  which  pro- 
hibit corporate  expenditures  only  in  the  context  of  elections  to 

public  office  may  survive  constitutional  scrutiny  because  of  the 
interest  in  preventing  the  corruption  of  elected  representatives 
through  the  creation  of  political  debts.     Ante,  at  21  n.  26.     It 

^6  See  Pipefitters  Local  Union  No.  562  v.  United  States,  407  U.  S.  385, 
413-414  (1972);  United  States  v.  Auto.  Workers,  352  U.  S.  567,  572-573 
(1957);  United  States  v.  CIO,  335  U.  S.  106,  113,  115  (1948). 
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does  not  choose  to  explain  or  even  suggest,  however,  why  the 

state  interests  which  it  so  cursorily  dismisses  are  less  worthy 

than  the  interest  in  preventing  corruption  or  the  appearance 

of  it.  More  importantly,  the  analytical  framework  employed 
by  the  Court  clearly  raises  great  doubt  about  the  Corrupt 
Practices  Act.  The  question  in  the  present  case,  as  viewed  by 

the  Court,  "is  whether  the  corporate  identity  of  the  speaker 
deprives  this  proposed  speech  of  what  otherwise  would  be  its 

clear  entitlement  to  protection."  ante,  at  11,  which  it  answers 
in  the  negative.  But  the  Court  has  previously  held  in 

Buckley  v.  Valeo,  supra,  that  the  interest  in  preventing  cor- 
ruption is  insufficient  to  justify  restrictions  upon  individual 

expenditures  relative  to  candidat-es  for  political  office.  If  the 
corporate  identity  of  the  speaker  makes  no  difference,  all  the 
Court  has  done  is  to  reserve  the  formal  interment  of  the 

Corrupt  Practices  Act  and  similar  state  statutes  for  another 
day.  As  I  understand  the  view  that  has  now  become  part  of 
First  Amendment  jurisprudence,  the  use  of  corporate  funds, 

even  for  causes  irrelevant  to  the  corporation's  business,  may  be 
no  more  limited  than  that  of  individual  funds.  Hence,  cor- 

porate contributions  to  and  expenditures  on  behalf  of  political 
candidates  may  be  no  more  limited  than  tliose  of  individuals. 
Individual  contributions  under  federal  law  are  limited  but  not 

entirely  forbidden,  and  under  Buckley  v.  Valeo,  expenditures 
may  not  constitutionally  be  limited  at  all.  Most  state  corrupt 
practices  acts,  like  the  federal  Act.  forbid  any  contributions  or 
expenditures  by  corporations  to  or  for  a  political  candidate. 

In  my  view,  the  interests  in  protecting  a  system  of  freedom 
of  expression,  set  forth  supra,  are  sufficient  to  justify  any 
incremental  curtailment  in  the  volume  of  expression  which 
the  Massachusetts  statute  might  produce.  I  would  hold  that 
apart  from  corporate  activities,  such  as  those  discussed  in 
Part  I.  supra,  and  exempted  from  regulation  in  CIO,  which 
are  integrally  related  to  corporate  business  operations,  a  State 
may  prohibit  corporate  expenditures  for  political  or  ideological 
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purposes.  There  can  be  no  doubt  that  corporate  expenditures 
in  connection  with  referenda  immaterial  to  corporate  business 
affairs  fall  clearly  into  the  category  of  corporate  activities 
which  may  be  barred.  The  electoral  process,  of  course,  is  the 
essence  of  our  democracy.  It  is  an  arena  in  which  the  public 
interest  in  preventing  corporate  domination  and  the  coerced 
support  by  shareholders  of  causes  with  which  they  disagree  is 
at  its  strongest  and  any  claim  that  corporate  expenditures  are 
integral  to  the  economic  functioning  of  the  corporation  is  at 

its  weakest.^^ 
I  would  affirm  the  judgment  of  the  Supreme  Judicial  Court 

for  the  Commonwealth  of  Massachusetts. 

^^The  exemption  provided  by  the  Massachusetts  statute  for  contribu- 
tions and  expenditures  in  connection  with  any  referendum  question  "mate- 
rially affecting  any  of  the  property,  business  or  assets  of  the  corporation" 

affords  any  First  Amendment  protection  to  which  corporate  electoral  com- 
munications may  be  entitled.    See  Massachusetts  General  Laws  ch.  55,  §  8. 
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Mr.  Justice  Rehnquist,  dissenting. 

This  Court  decided  at  an  early  date,  with  neither  argument 

nor  discussion,  that  a  business  corporation  is  a  ''person" 
entitled  to  the  protection  of  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  Santa  Clara  County  v.  Southern 
Pacific  R.  Co,,  118  U.  S.  394,  396  (1886).  Likewise,  it  soon 

became  accepted  that  the  property  of  a  corporation  was  pro- 
tected under  the  Due  Process  Clause  of  that  same  amendment. 

See,  e.  g.,  Smyth  v.  Ames,  169  U.  S.  466,  522  (1898).  Never- 
theless, we  concluded  soon  thereafter  that  the  liberty  protected 

by  that  amendment  "is  the  liberty  of  natural,  not  artificial 
persons."  Northwestern  Nat'l  Life  Ins.  Co.  v.  Riggs,  203  U.  S. 
243,  255  (1906).  Before  today,  our  only  considered  and 

explicit  departures  from  that  holding  have  been  that  a  corpora- 
tion engaged  in  the  business  of  pubhshing  or  broadcasting 

enjoys  the  same  liberty  of  the  press  as  is  enjoyed  by  natural 
persons,  Grosjean  v.  American  Press  Co.,  297  U.  S.  233,  244 

(1936),  and  that  a  non-profit  membership  corporation  orga- 

nized for  the  purpose  of  "achieving  .  .  .  equality  of  treatment 
by  all  government,  federal,  state  and  local,  for  the  members  of 

the  Negro  community"  enjoys  certain  liberties  of  political 
expression.     NAACP  v.  Button,  371  U.  S.  415,  429  (1963). 

The  question  presented  today,  whether  business  corpora- 
tions have  a  constitutionally  protected  liberty  to  engage  in 

political  activities,  has  never  been  squarely  addressed  by  any 
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previous  decision  of  this  Court/  However,  the  General  Court 
of  the  Commonwealth  of  Massachusetts,  the  Congress  of  the 
United  States,  and  the  legislatures  of  30  other  States  of  this 
Republic  have  considered  the  matter,  and  have  concluded  that 
restrictions  upon  the  political  activity  of  business  corporations 
are  both  politically  desirable  and  constitutionally  permissible. 
The  judgment  of  such  a  broad  consensus  of  governmental 
bodies  expressed  over  a  period  of  many  decades  is  entitled  to 
considerable  deference  from  this  Court.  I  think  it  quite 
probable  that  their  judgment  may  properly  be  reconciled  with 
our  controlling  precedents,  but  I  am  certain  that  under  my 
views  of  the  limited  application  of  the  First  Amendment  to 

the  States,  which  I  share  with  the  two  imediately  preceding 
occupants  of  my  seat  on  the  Court,  but  not  with  my  present 
colleagues,  the  judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts  should  be  affirmed. 

Early  in  our  history,  Mr.  Chief  Justice  Marshall  described 
the  status  of  a  corporation  in  the  eyes  of  federal  law: 

"A  corporation  is  an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law.  Being  the 

mere  creature  of  law,  it  possesses  only  those  properties 
which  the  charter  of  creation  confers  upon  it,  either 
expressly,  or  as  incidental  to  its  very  existence.  These  are 
such  as  are  supposed  best  calculated  to  effect  the  object 

for  which  it  was  created."  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  636  (1819). 

1  Our  prior  cases,  mostly  of  recent  vintage,  have  discussed  the  bound- 
aries of  protected  speech  without  distinguishing  between  artificial  and 

natural  persons.  See,  e.  g.,  Linmark  Associates,  Inc.  v.  Township  of 
WiUingboro,  431  U.  S.  85  (1977);  Buckley  v.  Valeo,  424  U.  S.  1  (1976). 
Nevertheless,  the  Court,  today  affirms  that  the  failure  of  those  cases  to 
draw  distinctions  between  artificial  and  natural  persons  does  not  mean  that 
no  such  distinctions  may  be  drawn.  The  Court  explicitly  states  that 
corporations  may  not  enjoy  all  the  pohtical  liberties  of  natural  persons, 
although  it  fails  to  articulate  the  basis  of  its  suggested  distinction.  Ante, 
at  11  n.  13. 
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The  appellants  herein  either  were  created  by  the  Common- 
wealth or  were  admitted  into  the  Commonwealth  only  for  the 

limited  purposes  described  in  their  charters  and  regulated  by 

state  law.^  Since  it  cannot  be  disputed  that  the  mere  creation 
of  a  corporation  does  not  invest  it  with  all  the  liberties  enjoyed 

by  natural  persons.  United  States  v.  White,  322  U.  S.  694. 

698-701  (1944)  (corporations  do  not  enjoy  the  privilege 
against  self-incrimination) .  our  inquiry  must  seek  to  determine 

which  constitutional  protections  are  ''incidental  to  its  very- 
existence."     Dartmouth  College,  supra,  at  636. 

There  can  be  little  doubt  that  when  a  Stat«  creates  a  cor- 
poration with  the  power  to  acquire  and  utilize  property,  it 

necessarily  and  implicitly  guarantees  that  the  corporation  will 
not  be  deprived  of  that  property  absent  due  process  of  law. 
Likewise,  when  a  State  charters  a  corporation  for  the  purpose 

of  publishing  a  newspaper,  it  necessarily  assumes  that  the 
corporation  is  entitled  to  the  liberty  of  the  press  essential  to 

the  conduct  of  its  business.^     Grosjean  so  held,  and  our  subse- 

2  Appellants  Wyman-Gordon  Company  and  Digital  Equipment  Corp.  are 
incorporated  in  Massachusetts.  The  Gilette  Company  is  incorporated  in 
Delaware,  but  does  business  in  Massachusetts.  It  is  absolutely  clear  that 
a  State  may  impose  the  same  restrictions  upon  foreign  corporations  doing 
business  within  its  borders  as  it  imposes  upon  its  own  corporations. 

Northwestern  Nat'l  Life,  supra,  at  254^255. 
Appellants  First  National  Bank  of  Boston  and  New  England  Merchants 

National  Bank  are  organized  under  the  laws  of  the  United  States.  In 
providing  for  the  chartering  of  national  banks,  Congress  has  not  purported 
to  empower  them  to  take  part  in  the  political  activities  of  the  States  in 
which  they  do  business.  Indeed,  it  has  explicitly  forbidden  them  to  make 

any  ''contribution  or  expenditure  in  connection  with  any  election  to  any 
political  office."  2  U.  S.  C.  §  441b  (1976).  Thus,  there  is  no  occasion  to 
consider  whether  Congress  would  have  the  power  to  require  the  States  to 

permit  national  banks  to  participate  in  pohtical  affairs.  Cf.  M'Cidloch  v. 
Maryland,  4  Wheat.  316  (1819) . 

3  The  Court  concedes,  ante,  at  14-15,  that,  for  this  reason,  this  statute 
poses  no  threat  to  the  ordinar\'  operations  of  corporations  in  the  communi- 

cations business. 
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quent  cases  have  so  assumed.  E.  g.,  Time,  Inc.  v.  Firestone, 
424  U.  S.  448  (1976);  New  York  Times  Co.  v.  Sullivan,  376 
U.  S.  254  ( 1964)  /  Until  recently,  it  was  not  thought  that  any 

persons,  natural  or  artificial,  had  any  protected  right  to  engage 
in  commercial  speech.  See  Virginia  State  Board  of  Pharmacy 

V.  Virginia  Citizens  Consumer  Council,  425  U.  S.  748,  761-770 
(1976).  Although  the  Court  has  never  explicitly  recognized  a 

corporation's  right  of  commercial  speech,  such  a  right  might  be 
considered  necessarily  incidental  to  the  business  of  a  commer- 

cial corporation. 
It  cannot  be  so  readily  concluded  that  the  right  of  political 

expression  is  equally  necessary  to  carry  out  the  functions  of  a 

corporation  organized  for  commercial  purposes.^  A  State 
grants  to  a  business  corporation  the  blessings  of  potentially 

^  It  does  not  necessarily  follow  that  such  a  corporation  would  be  entitled 
to  all  the  rights  of  free  expression  enjoyed  by  natural  persons.  Although 

a  newspaper  corporation  must  necessarily  have  the  liberty  to  endorse  a 

political  candidate  in  its  editorial  columns,  it  need  have  no  greater  right 

than  any  other  corporation  to  contribute  money  to  that  candidate's  cam- 

paign. Such  a  right  is  no  more  "incidental  to  its  very  existence"  than  it  is 
to  any  other  business  corporation. 

5  However,  where  a  State  permits  the  organization  of  a  corporation  for 
explicitly  political  purposes,  this  Court  has  held  that  its  rights  of  political 

expression,  which  are  necessarily  incidental  to  its  purposes,  are  entitled  to 

constitutional  protection.  Button,  supra,  at  428-429  (1963).  The  fact 
that  the  author  of  that  opinion,  my  Brother  Brennan,  has  joined  my 

Brother  White's  dissent  in  this  case  strengthens  my  conclusion  that 
nothing  in  Button  requires  that  similar  protection  be  extended  to  ordinary 
business  corporations. 

It  should  not  escape  notice  that  the  rule  established  in  Button  was  only 
an  alternative  holding,  since  the  Court  also  ruled  that  the  NAACP  had 

standing  to  assert  the  personal  rights  of  its  members.  Ibid.,  citing  NAACP 

V.  Alabama  ex  rel.  Patterson,  357  U.  S.  449,  458-460  (1958).  The  holding, 
which  has  never  been  repeated,  was  directly  contrary  to  an  earlier  decision 
of  this  Court  holding  that  another  political  corporation,  the  American  Civil 
Liberties  Union,  did  not  enjoy  freedom  of  speech  and  assembly.  Hagu£  v. 

CIO,  307  U.  S.  496,  514  (1939)  (opinion  of  Roberts,  J.);  id.,  at  527 
(opinion  of  Stone,  J.). 
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perpetual  life  and  limited  liability  to  enhance  its  efficiency  as 
an  economic  entity.  It  might  reasonably  be  concluded  that 
those  properties,  so  beneficial  in  the  economic  sphere,  pose 
special  dangers  in  the  political  sphere.  Furthermore,  it  might 
be  argued  that  liberties  of  political  expression  are  not  at  all 
necessary  to  effectuate  the  purposes  for  which  States  permit 
commercial  corporations  to  exist.  So  long  as  the  Judicial 
Branches  of  the  State  and  Federal  Governments  remain  open 

to  protect  the  corporation's  interest  in  its  property,  it  has  no 
need,  though  it  may  have  the  desire,  to  petition  the  political 
branches  for  similar  protection.  Indeed,  the  States  might 

reasonably  fear  that  the  corporation  would  use  its  economic 

power  to  obtain  further  benefits  beyund  those  already  be- 

stowed.''    I  would  think  that  any  particular  form  of  organi- 

^  My  Brother  White  raises  substantially  these  same  arguments  in  his 
dissent,  ante,  at  7-8.  However,  his  heavy  emphasis  on  the  need  to  protect 

minority  shareholders  at  least  suggests  that  "[t]he  governmental  interest 

in  regulating  corporate  political  communications,"  ante,  at  7,  might  not 
prove  sufficiently  weighty  in  the  absence  of  such  concerns.  Because  of  my 
conclusion  that  the  Fourteenth  Amendment  does  not  require  a  State  to 

endow  a  business  corporation  with  the  power  of  political  speech,  I  do  not 

find  it  necessary  to  join  his  assessment  of  the  interests  of  the  Common- 
wealth supporting  this  legislation. 

The  question  of  whether  such  restrictions  are  pohtically  desirable  is 
exclusively  for  decision  by  the  political  branches  of  the  Federal  Government 

and  by  the  States,  and  may  not  be  reviewed  here.  My  Brother  White,  in 

his  dissenting  opinion,  puts  the  legislative  determination  in  its  most 

appealing  light  when  he  says,  ante,  at  p.  8 : 

"[T]he  interest  of  Massachusetts  and  the  many  other  States  which  have 
restricted  corporate  political  activity  ...  is  not  one  of  equalizing  the 

resources  of  opposing  candidate  or  opposing  positions  but  rather  of 

pre\ienting  institutions  which  have  been  permitted  to  amass  wealth  as  a 
result  of  special  advantages  extended  by  the  State  for  certain  economic 

purposes  from  using  that  wealth  to  acquire  an  unfair  advantage  in  the 

poUtical  process  ..." 
As  I  indicate  in  the  text,  supra,  I  agree  that  this  is  a  rational  basis  for 

sustaining  the  legislation  here  in  question.  But  I  cannot  agree  with  my 

Brother  White's  intimation  that  this  is  in  fact  the  reason  that  the  Mas- 

33-291   O  -  78  -  52 
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zation  upon  which  the  State  confers  special  privileges  or 
immunities  different  from  those  of  natural  persons  would  be 

subject  to  hke  regulation,  whether  the  organization  is  a  labor 
union,  a  partnership,  a  trade  association,  or  a  corporation. 

One  need  not  adopt  such  a  restrictive  view  of  the  political 
liberties  of  business  corporations  to  affirm  the  judgment  of 
the  Supreme  Judicial  Court  in  this  case.  That  court  reasoned 

that  this  Court's  decisions  entitling  the  property  of  a  corpo- 
ration to  constitutional  protection  should  be  construed  as 

recognizing  the  liberty  of  a  corporation  to  express  itself  on 
political  matters  concerning  that  property.  Thus,  the  Court 

construed  the  statute  in  question  not  to  forbid  political  expres- 

sachusetts  General  Court  enacted  this  legislation.  If  inquiry-  into  legislative 
motives  were  to  determine  the  outcome  of  cases  such  as  this,  I  think  a  very 

persuasive  argument  could  be  made  that  the  General  Court.,  desiring  to 
impose  a  personal  income  tax  but  more  than  once  defeated  in  that  desire 

by  the  combination  of  the  Commonwealth's  referendum  provision  and 
corporate  expenditures  in  opposition  to  such  a  tax,  simply  decided  to 
muzzle  corporations  on  this  sort  of  issue  so  that  it  could  succeed  in  its 
desire. 

If  one  believes,  as  my  Brother  White  apparently  does,  see  ante,  at  5, 
that  a  function  of  the  First  Amendment  is  to  protect  the  interchange  of 
ideas,  he  cannot  readily  subscribe  to  the  idea  that,  if  the  desire  to  muzzle 
corporations  played  a  part  in  the  enactment  of  this  legislation,  the  General 
Court  was  simply  engaged  in  deciding  which  First  Amendment  values  to 
promote.  Thomas  Jefferson  in  his  First  Inaugural  Address  made  the  now 
familiar  observation: 

"If  there  be  any  among  us  who  would  wish  to  dissolve  this  Union  or 
change  its  republican  form,  let  them  stand  undisturbed  as  monuments  of 
the  safety  with  which  error  of  opinion  may  be  tolerated  where  reason  is  left 

free  to  combat  it."  The  Writings  of  Thomas  Jefferson  (H.  A.  Washington 
ed.  1853)  VII,  1-5. 

One  may  entertain  a  healthy  skepticism  as  to  whether  the  General  Court 
left  reason  free  to  combat  error  by  their  legislation;  and  it  most  assuredly 
did  not  leave  undisturbed  corporations  which  opposed  its  proposed  personal 

income  tax  as  "monuments  to  the  safety  with  which  error  of  opinion  may 
be  tolerated."  But  I  think  the  Supreme  Judicial  Court  was  correct  in 
concluding  that,  whatever  may  have  been  the  motive  of  the  General  Court, 
the  law  thus  challenged  did  not  violate  the  United  States  Constitution. 
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sion  by  a  corporation  'Svhen  a  general  political  issue  materially 
affects  a  corporation's  business,  property  or  assets/'      Mass. 
  ,   ,  359  X.  E.  2d  1262,  1270  (1977). 

I  can  see  no  basis  for  concluding  that  the  liberty  of  a 
corporation  to  engage  in  political  activity  with  regard  to 
matters  having  no  material  effect  on  its  business  is  necessarily 

incidental  to  the  purposes  for  which  the  Commonwealth  per- 
mitted these  corporations  to  be  organized  or  admitted  within 

its  boundaries.  Xor  can  I  disagree  with  the  Supreme  Judicial 

Court's  factual  finding  that  no  such  effect  has  been  shown  by 
these  appellants.  Because  the  statute  as  construed  provides 
at  least  as  much  protection  as  the  Fourteenth  Amendment 

requ-ires,  I  believe  it  is  constitutionally  valid. 
It  is  true,  as  the  Court  points  out,  ante,  at  15-17,  that  recent 

decisions  of  this  Court  have  emphasized  the  interest  of  the 

public  in  receiving  the  information  offered  by  the  speaker 
seeking  protection.  The  free  flow  of  information  is  in  no  way 

diminished  by  the  Commonwealth's  decision  to  permit  the 
operation  of  business  corporations  with  limited  rights  of 

political  expression.  All  natural  persons,  who  owe  their  exist- 
ence to  a  higher  sovereign  than  the  Commonwealth,  remain  as 

free  as  before  to  engage  in  political  activity.  Cf.  Maker  v. 
Roe,  432  U.  S.  464,  474  (1977). 

I  would  aflfirm  the  judgment  of  the  Supreme  Judicial  Court. 
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ENERGY  AND  ENVIRONMENTAL  OBJECTIVES 

MONDAY,  MAY  6,   1974 

U.S.  Senate, 
Committee  on  Commerce, 

Subcommittee  on  the  Environment, 
Washington^  D.C. 

The  subcommittee  met  at  9:35  a.m.  in  room  5110  of  the  Dirksen 

Senate  Office  Building,  Hon.  Philip  A.  Hart  (chairman  of  the  sub- 
committee) presidin^r. 

Senator  Hart.  The  committee  will  be  in  order. 
I  think  it  is  generally  understood  the  subcommittee  earlier  thia 

year  began  a  review  or  an  effort  better  to  understand  the  relationship 
between  the  energy  crisis  and  those  efforts  which  are  underway  to 
protect  the  environment.  And  today,  a  continuation  of  that  general 
study  brings  us  to  the  question  of  advertising  and  its  relationsliip 
and  effect. 

To  hel])  us  better  understand  that,  we  welcome  as  our  first  witness 
Mr.  Harvey  Shulman  of  the  Media  Access  Project  of  Washington. 

Mr.  Shulman  ? 

STATEMENT  OF  HARVEY  J.  SHULMAN,  ATTORNEY,  MEDIA  ACCESS 

PROJECT,  WASHINGTON,  D.C.;  ACCOMPANIED  BY  ROBERT  AND 
CAROLE  KUNSTADT 

Mr.  Shulman.  Thank  you.  Senator  Hart. 
I  am  assisted  today  by  our  student  intern,  Robert  Kunstadt.  Carole 

Kunstadt  will  handle  some  of  the  displays  we  have  for  the 
subcommittee. 

I  am  an  attorney  with  Media  Access  Projeet,  a  Washington,  D.C., 
public  interest  law  firm  specializing  in  representation  of  citizen  groups 

and  individuals  who  seek  access  to  the  electronic  and  \)T'mt  media  in 
order  to  present  their  views  on  important  controversial  issues  includ- 

ing the  environment,  the  energy  crisis,  equal  employment  and  various 
consumer-related  matters. 

For  some  months  now  Media  Access  Project  has  been  conducting  an 
in-depth  study  of  corporate  advertising  which  addresses  environmental 
and  energ^'  issues. 

For  example,  in  January  1974,  we  filed  a  petition  with  the  FTC  on 
behalf  of  six  Members  of  Congress  requesting  that  the  FTC  require 
substantiation  for  manv  of  the  claims  made  in  corporate  image  adver- 

tisements which  favorably  portray  the  advertiser's  environmental  and 
energy  performance  and  record. 

Staff  member  assigmed  to  these  hearings :  Leonard  Bickwlt.  Jr. 

(39) 



808 

We  were  concerned  that  the  FTC  was  permitting  businesses  to  win 
increased  profits  by  making  false  or  misleading  image  claims. 

In  March  1974  we  served  as  counsel  to,  and  joined  with,  16  Members 

of  Congress  and  several  citizen  groups  in  requesting  this  country's 
6,000  radio  and  television  stations  to  provide  free  air  time  for  spot 
advertisements  which  would  present  consumer-oriented  solutions  to 
the  energy  crisis  [in  contrast  with  the  hundreds  of  oil  and  utility  com- 

pany ads  now  being  aired] . 
We  were  motivated  by  fears  that  on  important  public  issues  the 

broadcast  industry  was  permitting  itself  unwittingly  to  be  used  as  a 
propaganda  mouthpiece  for  the  business  community. 

I  am  here  today  at  your  kind  invitation  to  talk  about  another  aspect 
of  the  massive  propaganda  campaign  being  conducted  by  a  large 

number  of  America's  giant  businesses. 
In  short,  our  investigation  and  research  has  revealed  that  many 

oil,  utility  and  other  energy-related  industries  have  engaged  in  mas- 
sive violations  of  both  the  tax  laws  of  the  United  States  and  account- 

ing principles  established  by  the  FPC. 
While  the  exact  amount  of  money  involved  cannot  be  stated  at  this 

time,  it  is  clear  that  we  are  in  the  midst  of  a  multimillion  dollar  scan- 
dal involving  the  failure  of  the  Internal  Revenue  Service  and  the  FPC 

to  enforce  laws  regarding  the  proper  tax  and  accounting  treatments 
of  enormous  sums  of  money  spent  for  corporate  advertising. 

Every  citizen,  as  a  taxpayer  and  as  a  ratepayer,  is  suffering  finan- 
cially and  politically  from  this  scandal. 

As  part  of  our  investigation  of  corporate  advertising,  media  access 
project  began  to  notice  the  trend  away  from  soft  image  advertising 
toward  harder  hitting  ads  which  discussed  matters  of  legislative 
concern. 

We  were  particularly  interested  in  determining  whether  businesses 
were  improperly  treating  the  costs  associated  with  certain  political 
ads  as  deductible  business  expenses  under  section  162  of  the  Internal 
Revenue  Code ;  and  whether  utilities  were  treating  the  costs  associated 
with  such  ads  as  operating  expenses  to  be  passed  along  in  the  form  of 
increased  rates  to  consumers. 

During  our  investigation  we  were  contacted  by  staff  members  from 
this  subcommittee  who  explained  that  in  preparation  for  proposed 

hearings  on  "Advertising  and  the  Environmental  Movement,"  they 
would  appreciate  any  material  we  had  gathered  on  that  subject. 
We  turned  over  an  enormous  amount  of  material  to  this  subcommit- 

tee, including  most  of  the  ads  which  I  will  discuss  today. 
Sometime  later,  when  we  learned  that  Senator  Hart  had  written 

to  many  corporate  advertisers  to  obtain  their  views  on  the  tax  treat- 
ment of  certain  of  these  ads,  we  requested  to  see  the  responses. 

The  staff,  as  I  understand  it,  made  these  responses  available  to  our- 
selves and  others  for  analysis  to  the  extent  that  the  companies  did  not request  nondisclosure. 

We  and  others  were  then  invited  to  present  our  evaluation  in  this forum. 

I  would  like  to  lodge  with  the  subcommittee — and  I  have  already 
done  so  as  part  of  my  written  statement — exhibit  A,  a  copy  of  the 
letter  which  Senator  Hart  sent  to  35  selected  energy-related  companies 

40 
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that  conducted  advertising  campaigns  in  major  newsj^apers  and  on  the 
major  television  networks. 
Among  the  questions  asked  were  (a)  how  much  the  company  spent 

on  total  advertising  in  197'^  and  (b)  how  that  amount  was  allocated 
among  product/service  advertising,  goodwill/institutional  advertising 
and  political  advertising;  the  latter  being  defined  as  that  advertising 
considered  to  be,  for  tax  purposes,  nondeductible  as  a  business  expense 
under  IKS  Reg.  1.162-20(c)  (4)  • 

Additionally,  each  company  was  sent  one  or  more  of  its  advertise- 
ments and  was  asked  to  classify  the  ad  or  ads  into  one  of  these  three 

categories. 
I  would  like  to  submit  to  this  subcommittee  copies  of  those  ads, 

marked  as  exhibits  1  through  99,  as  well  as  a  list  attached  as  "exhibit 
B — Description  of  Ads  Attached  to  Senator  Hart's  Letter  of  January 
28, 1974  to  Various  Companies." 

The  amount  of  advertising  by  the  selected  energy-related  industries 
is  staggering.  General  Motors,  for  example,  spent  $"243  million  in  1973. 
Amounts  spent  by  oil  companies  varied  from  $8.9  million  expended  by 
Phillips  Petroleum  to  $27.1  million  spent  by  Texaco. 

The  total  of  advertising  expenditures  for  the  oil  companies  to  which 

Senator  Hart  wi-ote — Atlantic  Eichfield,  Plxxon,  Gulf,  >Iobil,  Phillips, 
Shell,  Texaco,  and  the  American  Petroleum  Institute — is  $126.0 
million. 

Since  the  figures  provided  by  Gulf  were  held  by  the  subcommittee 
as  confidential,  I  have  estimated  Gulfs  expenditure  at  $15  million, 
somewhat  less  than  the  amount  spent  by  the  other  companies. 

Of  this  $126  million  the  companies  contend  that  45.5  percent  should 
be  classified  as  product/service  advertising,  47.1  percent  as  institu- 

tional/goodwill advertising,  6.4  percent  as  miscellaneous,  and  0.7  per- 
cent as  nondeductible  political  advertising. 

In  absolute  figures,  the  dollar  amounts  assigned  by  the  oil  companies 
to  each  category,  again  estimating  for  Gulf,  are  $58.3  million  for  prod- 

uct/service advertising,  $59.8  million  for  goodwill-institutional  ad- 
vertising, $7.1  million  for  miscellaneous  advertising,  and  $.8  million 

for  nondeductible  political  advertising. 
It  is  most  significant,  and  I  will  further  this  throughout  my  testi- 

mony, that  only  Mobil  Gil  Go.  considers  any  of  its  1973  advertising  to 
be  in  the  nondeductible  political  category. 

Of  course,  it  must  be  recognized  that  these  dollar  totals  ($126  million 
for  the  industry  companies  to  which  Senator  Hart  wrote)  do  not  in- 

clude other  major  oil  companies  such  as  Standard  of  Indiana,  Sun  Oil, 
Standard  of  California,  Getty,  Ashland,  Hess,  Cities  Service,  and 
others. 

It  may  be  that  the  oil  industry,  when  considered  as  a  whole,  spends 
a  quarter  of  a  billion  dollars  on  advertising  in  1973. 
The  total  amount  of  money  spent  by  utility  companies  on  adver- 

tising is  more  difficult  to  compute.  In  1970  the  Nation's  utilities  spent 
$88.7  rnillion  on  promotional  and  institutional  advertising.  Not  in- 

cluded in  that  figure  are  other  sales  expenses  which  totaled  over  $300 
million. 

Neither  of  these  amounts  should  be  expected  to  have  decreased  in 
1973 — in  fact,  advertising  appears_to  have  increased  as  more  utilities 

41 
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are  taking  to  the  airwaves,  and  the  pages  of  our  newspapers  and 
magazines.^ 
Moreover,  there  has  been  an  expanded  campaign  by  utility  trade 

groups  who  do  not  report  their  figures  to  the  Federal  Power  Com- 
mission, such  as  the  Ajnerican  Gas  Association. 

1973  advertising  totals  for  the  selected  15  utilities  and  utility-related 

companies  which  responded  to  Senator  Hart's  letter  are  $6.0  million on  product/service  advertising,  and  $0.7  million  on  miscellaneous 
advertising,  for  a  total  of  $17.6  million. 
With  the  exception  of  Florida  Power  &  Light  Co.,  none  of  these 

companies  categorized  any  of  their  ads  as  nondeductible  or  political. 
A  more  complete  analysis  of  1973  utility  expenditures  can  be  found 

by  referring  to  the  annual  accounting  reports  filed  each  year  with  the 
FPC.  It  is  an  enormous  task  to  aggregate  and  categorize  the  forms  of 
the  over  200  reporting  utilities. 

Yet  to  give  some  idea  of  the  scope  of  the  current  utility  ad  cam- 
paigns, we  have  examined  the  forms  for  the  seven  members  of  the 

not  especially  large  American  Electric  Power  system. 
These  companies  spent  $3.6  million  on  product/service  and  insti- 

tutional/good will  advertising;  stated  that  only  $18,000  was  spent 
on  political  activities;  and  they  reported  no  political  ads,  although 
many  political  ads  were  sponsored  by  American  Electric  Power  in 
1973. 

It  would  not  be  too  far  afield  to  suggest  that  utility  advertising 
expenditures  for  1973  exceed  $100  million  and  may,  according  to  esti- 

mates of  an  FTC  Commissioner,  run  as  high  as  a  third  of  a  billion 
dollars. 

There  will  always  be  problems  in  attempting  to  define  the  various 
types  of  advertising  that  exist  in  this  Madison  Avenue  era  so  that 
every  advertisement  can  be  neatly  categorized  as  being  of  one  type 
or  another. 

I  would  like  to  describe  product /service  advertising. 
We  would  probably  all  agree  that  product/service  advertising  con- 

sists of  direct  claims  about  the  product  or  service  sold  by  the  adver- 
tiser which  are  intended  to  sell  that  product  or  service. 

Product/service  advertising  which  is  an  ordinary  and  necessary 
business  expense  may  be  treated  as  tax  deductible  under  section  162 
of  the  Internal  Revenue  Code. 

Similar  "advertising  designed  to  promote  or  retain  the  use  of  utility 
service"  and  which  does  not  specifically  refer  to  any  appliances  soli 
by  a  utility  advertiser,  must  be  listed  as  an  operating  expense  under 
account  No.  913  of  the  FPC's  uniform  system  of  accounts. 

This  accounting  system,  under  which  over  90  percent  of  the  Nation's 
utilities  must  report  their  expenses  to  the  FPC,  basically  classifies 
expenses  as  either  operating  or  nonoperating. 

The  FPC  usually  considers  operating  expenses  as  legitimate  utility 
costs  to  be  passed  along  to  purchasers  of  electricity  or  natural  gas  in 
ratemaking  proceedings  over  which  the  FPC  has  jurisdiction;  and 
even  where  rates  are  set  by  a  State  utility  commission,  rather  than  the 
FPC,  the  FPC's  recognition  of  an  item  as  an  operating  expense  often 
serves  to  similarly  legitimize  the  absorption  of  the  costs  by  the  con- 

sumer-ratepayer affected  by  State  utility  commission  ratemaking 
proceedings.   
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Nonoperating  expenses  may  not  usually  be  passed  along  to  pur- 
chasers in  FPC  proceedings,  and  a  like  result  is  often  achieved,  though 

not  required,  in  State  proceedings. 
Next  I  discuas  institutional /goodwill  and  political  ad\yrtising. 
There  is  a  greaTe^TsagreemenT^bouTTn^  institutional/ 

goodwill  advertising  and  its  treatment  for  tax  and  FPC  accoimting 
purposes. 

The  Publishers  Information  Bureau  and  Leading  National  Adver- 

tisers, Inc.,  refer  to  such  advertising  as  "image  advertising." 
They  define  "image  advertising"  as  including  advertising  which  is 

"devoted  primarily  to  selling  the  corporate  personality" ;  its  first  ob- 
jective goes  beyond  the  direct  sale  of  a  single  product  or  service. 

A  broader  definition  was  offered  in  conjunction  with  a  major  indus- 
trial marketing  survey  in  1967.  It  defines  "image  advertising"  as  "ad- 

vertising in  media,  the  prime  purpose  of  which  is  other  than  a  direct 
influence  on  the  purchase  of  a  product  or  products,  and  the  motive 
behind  which  is  the  projection  of  the  corporate  image — even  though 

such  advertising  may  oe  'product'  in  nature." 
To  a  large  extent,  all  nonproduct/service  advertising  may  be  con- 

sidered as  "image  advertising"  in  that  it  obviously  seeks  to  portray 
the  corporate  advertiser's  practices  and  policies  in  a  favorable  light. 

Yet  for  purposes  of  the  internal  revenue  laws  and  the  FPC's  ac- 
counting procedures,  institutional/goodwill  advertising  is  more 

strictly  defined. 
Under  Internal  Revenue  regulations,  for  institutional/goodwill  ad- 

vertising to  be  considered  as  a  deductible  business  expense,  not  only 

must  it  be  "ordinary  and  ne<'essarv\''  but  it  must  also  be  intended  to 
"keep  the  taxpayer's  name  before  the  public"  and  be  "related  to  the 
patronage  the  taxpayer  might  reasonably  expect  in  the  future." 

The  Internal  Revenue  regulations  also  draw  a  distinction  between 
two  different  types  of  institutional  advertisements.  I  think  this  is 
the  crux  of  what  we  will  be  getting  into  in  the  testimony.  The  Service 
says : 

A  deduction  will  ordinarily  be  allowed  for  the  cost  of  advertising  which  keeps 
the  taxpayer's  name  before  the  public  in  connection  with  encouraging  contribu- 

tions to  such  organizations  as  the  Red  Cross,  the  purchase  of  U.S.  Savings  Bonds, 
or  participating  in  similar  causes.  In  like  fashion,  expenditures  for  advertising 
which  presents  views  on  economic,  financial,  social,  or  other  subjects  of  a  gen- 

eral nature,  but  which  does  not  involve  any  of  the  activities  specified  in  para- 
graphs (b)  or  (c)  of  this  section  for  which  a  deduction  is  not  allowable,  are 

deductible  if  they  otherwise  meet  the  requirements  of  the  regulations  under  sec- 
tion 162. 

The  other  type  of  institutional  advertisement  which  Senator  Hart 

has  chosen  to  call  "political"  is  treated  in  paragraphs  (b)  and  (c),  as follows : 

Expenditures  for  lobbying  purposes,  for  the  promotion  or  defeat  of  legisla- 
tion *  *  *  for  political  campaigns  (including  the  support  or  opposition  to  any 

candidate  for  public  oflBce),  or  for  the  carrying  on  of  propaganda  (including  ad- 
vertising) relating  to  any  of  the  foregoing  purposes  are  not  deductible  from 

gross  income. 

As  an  example,  the  Service  gives : 
The  cost  of  advertising  to  promote  or  defeat  legislation  or  to  influence  the 

public  with  respect  to  the  desirability  or  undesirability  of  proposed  legislation  is 
n(4  deductible  as  a  business  expense,  even  though  the  legislation  may  directly 
aile<*t  tne  taxi)Ayer's  business. 
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Expenditures  for  the  promotion  or  defeat  of  legislation,  in  the  words 
of  the  IRS: 

Include  but  shall  not  be  limited  to  expenditures  for  the  purpose  of  attempting 
to :  ( 1 )  Influence  members  of  a  legislative  body  directly,  or  indirectly  by  urging 
or  encouraging  the  public  to  contact  such  members  for  the  purpose  of  proposing, 
supporting,  or  opposing  legislation;  or  (2)  influence  the  public  to  approve  or 
reject  a  measure  in  a  referendum,  initiative  vote  on  a  constitutional  amendment, 
or  similar  procedure. 

Certain  "political  expenses"  which  are  "in  direct  connection  with 
appearances  before,  submission  of  statements  to,  or  sending  communi- 

cations to,  the  committes,'  or  individual  members"  of  legislatures  "with 
respect  to  legislation  of  direct  interest  to  the  taxpayer"  were  specifi- 

cally made  deductible  by  Congress  in  1962  in  section  162(e)  of  the 
Internal  Revenue  Code;  but  Congress  expressly  stated  that  the  1962 
law  should  not  be  construed  as  allowing  the  deduction  of  any  amount 

paid  "in  connection  with  any  attempt  to  influence  the  general  public 
or  segments  thereof,  with  respect  to  legislative  matters,  elections,  or 
referendums." 

The  1962  law  was  intended  only  to  eradicate  the  anomaly  by  which 
taxpayers  could  deduct  for  direct  communications  with  the  Execu- 

tive, administrative  agencies,  and  courts,  but  was  prohibited  from 
similarly  deducting  for  direct  communications  with  legislatures. 

Again,  it  was  not  intended  to  reverse  longstanding  Internal  Reve- 
nue policies,  continuously  applied  since  1918  when  the  Service's  rule stated  that : 

Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or  defeat  of 
legislation,  the  exploitation  of  propaganda,  including  advertising  other  than 
trade  advertising,  and  contributions  for  campaign  expenses,  are  not  deductible 
from  gross  income. 

The  1918  regulation  underwent  various  semantic  changes,  but  its 
substantive  provisions  remained  the  same. 
:  In  short,  the  1962  law  was  not  a  license  to  corporate  advertisers  to 

propagandize  to  the  public  on  matters  of  le<2:islative  concern,  or  any 
other  controversial  matters,  through  subsidization  from  the  public 
coffers. 

The  FPC  also  treats  political  advertising  in  a  way  distinct  from 
institutional/goodwill  advertising.  For  FPC  accounting  purposes, 
institutional/goodwill  advertising  is  to  be  listed  as  an  operating 
expense  in  account  ̂ ^^jJi^^^jjy^^^g^ggy^jl^U^g^^jyj^^ 

Although  the  FPC  has  never  fully  defined  what  constitutes  such 
advertising,  it  has  recognized  its  purpose  is  to  foster  and  maintain 
public  goodwill  rather  than  for  any  immediate  and  direct  promotion 
of  sales  for  electricity  or  appliances. 
However,  where  such  advertisinor  k  nolit.ipal  in  nature^  it  must 

and  Related  Activities.^ 
mcurrea,  and  1  <5|lWf^^!     "' 

For  the  purpose  of  influencing  public  opinion  with  respect  to  the  election  or 
appointment  of  public  officials,  referenda,  legislation  or  ordinances  (either 
with  respect  to  the  possible  adoption  of  new  referenda,  legislation  or  ordinances 
or  repeal  or  modification  of  existing  referenda,  legislation  or  ordinances) ; 
approval,  modification  or  revocation  of  franchises ;  and  perhaps  key  in  our  dis- 

cussion today,  including  all  expenditures  "for  the  purpose  of  influencing  deci- 
sions of  public  officials."  — 
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Expenditures  "which  are  directly  related  to  appearances  before 
regulatory  or  other  governmental  bodies  in  connection  with  the  re- 

porting utility's  existing  or  proposed  operations"  are  not  to  be  classi- fied in  account  426.4.  This  is  similar  to  the  IRS  treatment  of  direct 
lobbying. 
As  I  have  previously  indicated,  categorization  of  an  expense 

operating  or  nonoperating  is  often  controlling  in  FPC  ratemaking 
proceedings.  It  need  not  be  followed  by  the  FPC  nor  by  State  regul 
tory  bodies  which  may  permit  such  costs  to  be  passed  along  as  operat 
ing  expenses  to  ratepayers. 
Whatever  the  exact  contours  of  FPC  subaccount  426.4,  it  is  obvious 

that  it  encompasses  a  broader  definition  of  "political  advertising"  than 
that  used  by  the  Internal  Revenue  Service. 

While  the  cost  of  advertising  which  attempts  to  influence  the  deci- 
sions of  public  officials  in  administrative  agencies  should  definitely  be 

classified  as  a  nonoperating  expense  under  FPC  rules,  that  cost  might 
currently  be  a  legitimate  business  expense  under  the  Internal  Revenue 
regulations  to  the  extent  that  the  advertising  does  not  deal  with  mat- 

ters of  legislative  concern. 
What  I  am  going  to  do  now  is  really  get  into  the  crux  of  the  factual 

presentation,  Senator,  and  discuss  our  analysis  of  your  letter  and  the 
responses  which  you  received. 

As  I  previously  stated,  with  the  exception  of  Mobil  Oil  Co.,  none 
of  the  companies  to  which  Senator  Hart  wrote  classifies  any  of  its 
advertising  as  political — for  example,  nondeductible  under  the  tax 

laws.  Yet  an  analysis  of  the  ads  enclosed  with  the  Senator's  letter  re- 
veals that  a  vast  majority  of  them  are  clearly  nondeductible  and,  in 

the  case  of  utilities,  should  also  be  listed  in  a  nonoperating  expense 
account. 

Although  we  have  examined  in  detail  all  of  the  ads  which  accom- 

pany Senator  Hart's  inquiry,  as  well  as  other  ads,  it  is  not  feasible  to 
refer  to  each  of  over  100  ads  in  this  hearing.  Therefore,  T  will  now 
discuss  briefly  approximately  36  political  ads.  And  I  am  submitting 
with  my  statement  exhibit  D,  which  is  a  brief  written  evaluation  cor- 

relating all  of  the  ads  which  could  be  considered  political  with  relevant 
legislation  now  pending  in  Congress. 

I  would  also  submit  to  this  subcommittee  as  exhibit  E — attached  to 

this  statement — a  list  summarizing  the  energy  or  environmental  legis- 
lation now  or  previously  pending  in  Congress  to  which  the  political 

ads  in  question  relate. 
For  purposes  of  this  presentation  only  I  have  divided  the  ads  I  will 

discuss  into  eight  subject  matter  areas:  the  Clean  Air  Act,  oil  com- 
pany profits,  offshore  oil  and  pas  drilling,  the  Alaska  pipeline,  natural 

gas  prices,  nuclear  power,  utility  rate  increases,  and  general  compre- 
hensive schemes  for  solving  the  energy  crisis. 

I  will  first  discuss  advertising  related  to  the  Clean  Air  Act.  There 
is  no  doubt  that  most  oil  companies  and  utilities  do  not  favor  the  strict 
controls  imposed  by  the  Clean  Air  Act.  Many  of  these  companies  have 
run  extended  propaganda  campaigns  urging  amendment  to  that  law. 

For  example,  a  Phillips  Petroleum  ad,  exhibit  39,  which  is  on  the 

display  board;  entitled  "America's  Best  Kept  Secret:  The  Cost  of 
Meeting  Federal  Auto  Emission  Standards"  argues  for  changing  the 
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Clean  Air  Act  and  adopting  the  less  stringent  California  standards 
for  auto  emissions. 

The  ad  ends,  and  I  quote,  "Time  is  running  out.  If  you  agree  with 
us  that  the  California  standards  provide  a  more  practical  approach 

to  the  auto  emission  problems,  express  your  viewpoint  to  your  congres- 
sional representatives  and  to  the  Environmental  Protection  Agency," 

end  quote. 
Most  recently,  an  ad  run  just  last  week  by  the  American  Electric 

Power  System,  which  I  would  like  to  introduce  as  exhibit  100,  asks, 

"Are  we  blind  to  the  real  energy  crisis?"  and  argues  that,  "It  is 
absolutely  imperative  that  the  Clean  Air  Act  be  amended  in  regard 

to  sulfur  dioxide  emission  standards  applicable  to  electric  utilities." 
It  is  difficult  to  understand  how  such  advertising  could  be  classified 

as  anything  but  political  for  tax  purposes  in  light  of  the  many  bills 
in  Congress  on  this  matter,  including  one  that  passed  the  House  last 
week. 

Yet,  Phillips  has  stated  that  it  intends  to  take  a  tax  deduction  for 
its  ad. 

Significantly,  however,  Mobil  Oil  Co.  has  expressed  its  intention 
to  treat  its  Clean  Air  Act  ads,  exhibits  30  through  34,  as  nondeductible. 
Those  are  in  the  record  for  comparison. 

I  would  next  like  to  get  into  advertising  on  oil  company  profits.  We 
are  all  familiar  with  legislation  intended  to  establish  an  excess  profits 
tax  or  roll  back  oil  prices  because  of  unprecedented  percentage  rises  in 
oil  company  profits. 

The  industry  has  been  moimting  an  overwhelming  propaganda  blitz 
against  this  legislation.  For  example,  exhibit  44,  a  19Y4  Shell  Oil  ad, 

entitled  "How  in  All  Conscience  Can  Anyone  Call  These  Excess 
Profits?"  states,  "There  is  much  talk  of  an  excess  profits  tax,"  and  pre- 

sents arguments  that  any  congressional  action  "should  not  be  a  hastily 
enacted  attack  on  the  independent  industry  which  would  impose  cor- 

porate excess  profits  taxes  based  on  some  arbitrarily  chosen  historical 

performance." 
In  its  response  to  Senator  Hart's  letter,  however,  Shell  remarkably 

considers  this  ad  to  be  nonpolitical  and  therefore  d:eductible. 
In  sharp  contrast,  Mobil  Oil  Co.  has  indicated  that  it  considers 

its  similar  excess  profits  ads,  such  as  exhibit  22,  to  be  political  and 
therefore  nondeductible. 

The  next  subject  area  of  advertising  involves  offshore  oil  and  gas 
drilling.  Offshore  oil  drilling  has  been  a  controversial  issue  for  many 
years  now,  involving  environmental  questions  raised  by  accidents  such 
as  the  Santa  Barbara  Channel  oil  spill.  There  have  been  numerous 
attempts  in  Congress  to  address  this  matter,  including  bills  to  require 
certain  permits  for  exploring  or  mining  oil  and  gas  underneath  the 
U.S.  waters  and  a  bill  calling  for  a  moratorium  on  drilling  in  the 
Santa  Barbara  Channel. 

Yet,  with  the  exception  of  Mobil  Oil,  which  states  that  it  considers 
such  ads  addressing  this  matter  to  be  nondeductible,  Mobil  Exhibits 
19  and  23,  all  other  companies  have  expressed  their  intentions  to  treat 
similar  ads  as  legitimateousiness  expenses. 

For  example,  and  I  draw  your  attention  to  the  display  chart,  17 
mid- At]  antic  utility  companies  ran  a  1973  ad,  exhibit  78,  entitled, 
"Energy  from  the  sea.  The  possibilities  are  out  of  sight."  The  ad 
urges  %)r  rap^d  development  of  offshore  oil  and  gas  reserves. 
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All  of  these  companies,  including  Consolidated  Edison  and  Brook- 
lyn Union  Gas  of  New  York,  claim  the  ad  to  be  a  deductible  business 

expense.  Moreover,  the  costs  for  this  ad  appear  to  be  listed  in  FPC 
operating  expense  accounts  rather  than  in  the  nonoperating  political 
advertising  account,  426.4,  with  the  result  that  ratepayers  may  be 
supporting  this  political  propaganda. 

The  next  subject  matter  of  advertising  involves  the  Alaska  Pipe- 
line. I  think  this  subcommittee  is  probably  very  familiar  with  legis- 

lation that  dealt  witli  the  Alaska  Pipeline.  Ever  since  the  Alaska 

Pipeline  was  proposed  some  years  ago,  it  has  been  a  volatile  environ- 
mental issue.  It  finally  took  an  act  of  Congress  amending  the  Mineral 

Leasing  Act  of  1920,  and  the  National  Environmental  Policv  Act 
of  1969,  to  authorize  construction  of  the  pipeline.  And  the  Senate 
passed  important  parts  of  the  pipeline  bill  by  only  one  vote. 

Thus,  it  seems  unbelievable  that  advertising  calling  for  immediate 
construction  of  tlie  pipeline  could  be  classified  as  anything  but  political. 

Nevertheless,  several  companies  whicli  lan  ])ipeline-related  ads  have 
already  claimed  or  plan  to  claim  tax  deductions  for  those  ads.  For 
example,  several  1971  ads  run  by  Esso  Oil,  now  Exxon,  exhibits  9, 
10,  11,  and  12,  have  been  ruled  and  this  is  very  significant,  in  a  pro- 

ceeding before  the  FCC  to  have  presented  the  argument  for  construc- 
tion of  the  pipeline. 

That  same  year,  in  response  to  legal  arguments  that  a  pipeline 
right-of-way  could  not  be  granted  by  the  Federal  Government  with- 

out amending  the  Mineral  leasing  Act,  a  bill  to  that  effect  was  intro- 
duced in  the  Senate.  Yet  despite  the  FCC  ruling  and  the  legislation 

in  Congress,  Exxon,  in  its  response  to  Senator  Hart,  labels  its  1971 
pipeline  ads  as  nonpolitical  and  hence  we  presume  a  business  expense 
deduction  was  taken  for  those  ads. 

Similar  tax  treatment  is  intended  by  Atlantic-Richfield  for  its  1973 
Alaska  Pipeline  ads,  exhibits  3-  A,  B,  and  C,  and  4. 

For  example,  Arcx)  asks,  "What  stands  between  our  Nation's  energy 
shortage  and  10  billion  barrels  of  Alaska  oil,"  and  poses  the  issue  in 
exhibit  .S-A,  "must  it  be  one  pipeline — that  is  through  Canada — or  the 
other?"  The  ad  argues:  "Construction  of  the  pipeline  is  being  delayed 
by  a  fundamental  issue  now  under  consideration  by  Congress.  We  need 
the  Alaska  Pii)eline  now.  Let's  get  on  with  it." 

Are  we  really  expected  to  believe  that  these  ads  which  ran  in  the 
New  York  Times,  the  Washington  Post,  and  the  Wall  Street  Journal, 
are  nonpolitical  ?  And  who  can  know  what  the  outcome  of  the  Senate 
vote  would  have  been  if  this  propaganda  blitz  had  been  conducted  on  a 
smaller  scale  for  fear  that  the  tax  laws  would  be  fully  enforced  ? 
The  next  area  of  advertising  involves  natural  gas  prices.  Again, 

the  Senate  Commerce  Conmiittee  is  well  aware  of  legislation  which 
has  been  pending  for  some  time  to  deregulate  the  wellhead  natural  gas 
prices  which  are  established  by  the  FPC. 

The  American  Gas  Association,  an  industry  trade  group,  has  adver- 
tised heavily  in  favor  of  deregulating  so  that  gas  prices  will  be  able 

to  rise. 

Exhibit  76,  entitled,  "The  Energy  Shortage:  What  It  Means  To 
You,"  states  that,  "The  Federal  Government  and  its  regulatory  agen- 

cies," must  act,  "to  set  prices  at  a  more  realistic  level  so  there  will  be 
sufficient  incentive  for  producers  to  risk  money  in  the  search  for  new 
supplies  of  gas." 
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Surprisingly^,  however,  to  ourselves  and  I  am  sure  to  Senator  Steven- 
son, wlio'  has  introduced  legislation  in  this  area,  the  American  Gas 

Association  does  not  classify  this  ad  as  political.  Thus  the  portion  of 
dues  and  contributions  to  the  AGA  from  member  companies  which  is 
being  used  to  finance  this  and  similar  ads  is  apparently  being  treated 

by  each  member,  relying  upon  the  AGA's  evaluation,  as  a  deductible 
business  expense. 

In  contrast,  Mobil  OiPs  ads  calling  for  deregulation  of  natural  gas 
prices,  exhibits  35  and  36,  were  properly  classified  by  Mobil  as 
nondeductible. 

Another  area  of  advertising  which  is  also  extremely  controversial 
involves  the  use  of  nuclear  power. 

The  potential  hazards  and  risks  associated  with  the  production  of 
electrical  energy  from  nuclear  power  sources  has  led  to  calls  for  a 
moratorium  on  the  development  of  nuclear  power  plants. 

Most  recently.  Senator  Gravel  addressed  this  issue,  inserting  into 
the  Congressional  Record  a  list  of  labor,  environmental,  farmer,  and 
local  governmental  groups  who  have  called  for  a  moratorium.  Senator 
Gravel  stated : 

If  the  moratorium  movement  could  match  the  millions  of  dollars  which  advo- 
cates of  nuclear  power  spend  on  public  education,  there  is  no  doubt  in  my  mind 

that  the  American  public  would  rapidly  reject  nuclear  power.  .  .  . 
Persuasion  is  not  a  problem  for  moratorium  advocates.  Their  problem  is  un- 

equal access  to  the  public's  mind.  In  one  word,  the  problem  is  money. 

On  the  other  side,  since  at  least  early  1972,  bills  have  been  pending 
in  Congress  which  call  for  a  more  accelerated  rate  of  development  and 
Atomic  Energy  Commission  approval  of  nuclear  powerplants.  Not 
unexpectedly,  a  massive  amount  of  advertising  in  support  of  rapid 
development  of  nuclear  power  has  been  disseminated  by  utility  and 
oil  companies. 

Yet,  with  the  exception  of  Mobil  Oil,  which  recognizes  the  costs  of 
such  advertising  to  be  nondeductible,  all  other  companies  responding 
to  Senator  Hart's  letter  classify  nuclear  power  ads  as  nonpolitical  and 
properly  deductible. 

Perhaps  the  greatest  offender  in  this  category  is  the  electric  com- 
panies advertising  program,  which  I  will  refer  to  as  ECAP,  ECAP's 

ad  is  present  on  the  display  board.  In  1973,  over  70  investor-owned 
light  and  power  companies  participated  in  the  ECAP  program  which 
brought  us  such  ads  as  exhibit  53  entitled,  "Why  shouldn't  I  be  con- 

cerned about  nuclear  powerplants?"  The  ad  strongly  argues  that 
nuclear  powerplants  are  safe  to  operate,  and  that  disposal  of  nuclear 
wastes  is  stringently  regulated.  The  ad  ends  by  stating : 
We  need  your  understanding  of  this  fact.  And  we  ask  for  your  cooperation 

in  helping  to  see  that  nuclear  power  plants  are  developed  and  built  as  promptly 
as  possible  wherever  they  are  needed. 

Another  favorite  ad  run  a  couple  years  ago  by  ECAP  is  exhibit  55 
entitled,  "  'Mom's  Apple  Pie  Is  Kadioactive;  So  Is  Mom.'  That  doesn't 
make  her  a  dangerous  woman.  Radiation  is  just  naturally  everywhere, 
in  the  Earth,  in  your  homes,  in  your  food,  in  your  mom."  It  shows  a 
picture  of  mom  holding  an  apple  pie  which  she  appears  ready  to serve  to  us. 

This  is  the  type  of  nuclear  power  campaign  to  which  the  public  is 
being  exposed.        ,, 
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Among  the  contributors  to  the  ECAP  program  are  the  members 
of  the' Southern  Co.  System.  Y&t  reference  to  the  FPC  accounting 
forms  filed  by  some  of  the  System's  members — Alabama  Power  Co., 
Georgia  Power  Co.,  Gulf  Power  Co.,  and  Mississippi  Power  Co. — 
shows  that  none  of  these  companies  listed  any  political  advertising 
costs. 
We  are  left  with  the  conclusion  that  ratepayers  are  supporting  this 

nuclear  power  campaign  through  increased  rates.  Moreover,  Georgia 

Power  Co.'s  response  to  Senator  Hart's  letter  indicates  that  the  com- 
pany did  no  advertising  in  1973  which  it  considers  nondeductible; 

hence,  Georgia  Power's  view  also  reflects  a  clear  violation  of  our  tax laws. 

Oil  companies  have  also  taken  up  the  fight  for  nuclear  power.  For 
example,  Exxon  states  in  exhibit  7, 

We'd  like  you  to  know — Today  nuclear  iwwer  supplies  five  percent  of  America's 
electricity.  Tomorrow,  it  could  supply  over  50  percent.  We  need  to  reach  this 
goal  as  soon  as  possible. 

Exxon  argues  that  "environmental  objections,  labor  shortages,  tech- 
nical problems,"  et  cetera,  have  delayed  the  construction  of  new  nuclear 

powerplants,  and  that  nuclear  power  is  needed  quickly  to  help  make 
America  self-sufficient. 

Yet  Exxon  claims  in  its  response  to  Senator  Hart's  inquiry  that  it 
does  no  political  advertising  and  can  legitimately  deduct  tliis  ad  as  a 
business  expense. 

The  next  area  involved  utility  rate  increases.  In  a  1973  landmark 
decision,  the  Federal  Communications  Commission  said  what  con- 

sumers and  environmentalists  had  long  been  contending :  that  utility 
ads  which  argue  for  rate  increases  present  only  one  side  of  a  contro- 

versial issue  of  public  importance.  In  that  case,  two  Georgia  television 
stations  were  ordered  to  present  antirate  increase  views. 

One  of  the  ads  which  gave  rise  to  that  controversy  is  exhibit  69 

entitled,  "This  Is  A  New  Day  For  Joe,"  and  sponsored  by  Georgia 
Power  Co.  The  ad  argues  for  rates  increases.  Yet  on  Georgia  Power's 
1973  FPC  accounting  form,  neither  this  ad  nor  any  other  of  the  many, 
many  on  the  rate  increase  controversy  in  Georgia  are  listed  as  non- 
operatin^^r  political  advertising  expenses  under  subaccount  426.4. 

Georgia  Power's  treatment  of  the  ad  must  be  compared  with  the 
similar  ad,  exhibit  71,  by  Florida  Power  and  Light  Co. — that  company 
told  Senator  Hart  that  it  considered  its  rate  increase  ads  to  be  a  non- 
operating  expense,  and  nondeductible  under  the  tax  laws. 

Georgia  Power  is  not  alone,  of  course.  Our  favorite  friend,  the 
Electric  Companies  Advertising  Program  (ECAP)  is  sponsoring  a 

nationwide  campaign  attempting  to  explain  the  "combination  of 
circumstances  [which]  inevitably  means  increases  in  electric  rates." 

Exhibit  51  is  entitled,  "Ann's  job  wouldn't  exist  without  elec- 
tricity; would  yours?"  It  tells  consumers  that  increased  plant 

expansions  require  increased  rates  and  that,  "We  ask  your  understand- 
ing of  this  inescapable  fact."  Yet,  again,  none  of  the  members  of  the 

Southern  System  list  this  ad  as  a  political  expense  on  their  FPC 
accounting  forms,  though  all  are  members  of  ECAP. 

The  correct  tax  treatment  of  rate  increase  ads  is  more  difficult  to 

predict  here.  In  many  cases  a  rate  increase  controversy  often  involves 
a  request  to  the  State  legislature  for  loans  or  grants;  that  is,  Con- 
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solidated  Edison  has  recently  appealed  to  the  New  York  State  T^egisla- 
ture  for  aid.  But  if  the  rate  increase  controversy  seems  far  removed 
from  a  legislative  forum  and  is  confined  to  State  utility  commissions 
or  courts,  a  strict  reading  of  the  current  IRS  regulations  might  seem 
to  permit  deductibility. 

The  last  subject  matter  of  the  ads  which  I  will  discuss  involves 
comprehensive  schemes  for  solving  the  energy  crisis. 
Many  companies  do  not  focus  on  any  one  solution  to  the  energy 

crisis,  but  instead  offer  comprehensive  plans  which  combine  most  of 
the  aforementioned  controversial  suggestions  plus  a  few  others  of 
similar  nature.  In  such  cases,  the  ads  relate  to  numerous  legislative 
bills  on  wideranging  energy  and  environmental  matters. 

Some  of  these  ads  are  listed  on  the  display  chart. 
For  example,  in  1972,  the  American  Electric  Power  System  placed 

an  ad,  exhibit  73,  entitled,  "Mr.  President,  We  Agree  With  Your 
Message  On  The  Energy  Crisis."  The  ad  calls  on  the  President  and  the 
Congress  to  modify  powerplant  sulfur  dioxide  emission  standards 
under  the  Clean  Air  Act  and  permit  for  strip  mining  for  coal  on 
Federal  lands  in  the  Far  West. 

The  ad  also  endorsed  the  President's  "directive  banning  the  con- 
version of  powerplants  from  coal  to  oil"  and  his  "efforts  to  speed  up 

nuclear  powerplant  construction  and  licensing." 
It  is  hard  to  accept,  therefore,  that  with  legislation  pending  in  Con- 

gress on  all  of  these  areas,  American  Electric  Power  classifies  this  ad 
as  nonpolitical  and  claims  it  to  be  a  legitimate  business  expense. 

Gulf,  Exxon,  Continental  Oil,  and  General  Motors  have  run  simi- 
lar ads  which  they  classify  as  nonpolitical.  Exhibit  14  from  Gulf, 

entitled,  "We  can't  talk  our  way  out  of  the  energy  crisis,"  gives  Gulf's 
proposed  solutions  to  the  energy  crisis :  offshore  oil  drilling,  construc- 

tion of  the  Alaska  pipeline,  deepwater  ports  for  supertankers,  in- 
creased nuclear  energy,  and  commercial  development  of  Federal  energy 

reser^^es. 

In  exhibit  6,  Exxon  asks,  "Why  energy  is  short  in  the  United 
States"  and  blames  the  crisis  on  a  failure  to  use  coal  because  of  tough 
Clean  Air  Act  standards,  delayed  construction  of  nuclear  power 
plants,  and  delayed  offshore  oil  drilling  in  the  Santa  Barbara  Channel 

and  elsewhere.  The  ad  concludes,  "We  need  to  get  on  with  the  job  of 
developing  all  of  the  country's  energy  sources — coal,  nuclear  power, 
oil  and  gas.  We've  run  out  of  time  for  debate  and  delay.  Don^  you 

agree?" In  exhibit  5,  Continental  Oil  states  that,  "America  faces  serious 
energy  shortages  this  winter  *  *  *"  It  calls  for  "an  all-out  effort  to 
expand  domestic  energy  resources,"  including  increased  strip-mining 
of  coal,  relaxed  mine  safety  laws — one  wonders  how  much  more  relaxed 
they  can  be — a  reexamination  of  environmental  standards,  a  tempo- 

rary freeze  on  Clean  Air  Act  standards,  and  mandatory  gas  and  fuel 
rationing.  CONOCO  concludes  that  "it  is  up  to  industry  to  work 
hand -in-hand  with  the  Government"  on  these  matters.  I  am  sure  that 
is  occurring. 

In  exhibit  93,  General  Motors  advocates — 

As  a  general  national  policy:  (1)  de-regulation  of  the  wellhead  price  of  new 
natural  gas ;  (2)  an  immediate  increase  in  imports  of  crude  oil  and  refined  prod- 

ucts;   (3)    construction   of  pipelines,   supertankers,   deepwater  ports  and  oflf- 
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shore  terminals;  (4)  greater  domestic  exploration  and  the  prudent  drilling  for 
oil  and  gas  offshore  and  beneath  public  lands;  and  (5)  rapid  development  and 
licensing  of  nuclear  power  plants. 

None  of  these  ads,  none  of  them,  and  many,  many  others  like  them, 
were  classified  as  political  and  nondeductible  by  the  companies  re- 

sponding to  Senator  Hart's  letter,  with  one  exception :  Mobil  Oil  Co. 
For  example,  exhibit  29,  entitled,  ''Is  Anybody  Listening?" — we 

have  a  huge  exhibit  on  the  chart  here  which  I  think  most  people  have 

seen  in  the  newspapers — advocates  many  of  the  aforementioned 
solutions  to  the  energy  crisis. 

This  ad  was  categorized  by  Mobil  as  political.  Yet  even  Mobil's 
approach  has  some  defects — exhibit  27,  entitled  "The  Lady  ̂ Was 
Listening,"  is  intended  to  rebut  many  of  the  arguments  raised  by  a 
woman  who  wrote  Mobil  in  response  to  the  solutions  suggested  by 

Mobil  in  exhibit  29,  "Is  Anybody  Listening."  Yet  Mobil  did  not  clas- 
sify "The  Lady  Was  Listening"  as  political.  w^ihh 

At  tliis  point  perhaps  we  might  wonder  if  we  have  any  laws  regu- 
lating the  tax  treatment  and  FPC  accounting  treatment  of  political 

advertising.  Fairness  dictates,  of  course,  that  this  subcommittee  per- 
mit the  energy-related  companies  discussed  today  to  respond  and 

justify  their  apparently  incorrect  view  of  the  law. 
We  are  not  talking  about  pennies  in  these  cases — millions  of  dollars 

in  taxable  income  and  nonoperating  expenses  of  utilities  are  at  stake. 
This  subcommittee  must  also  ask  the  Internal  Revenue  Service  and 

the  FPC  why  violations  of  Federal  laws  and  regulations  are  appar- 
ently going  unnoticed  or  michallenged. 

More  importantly,  however,  we  are  left  with  the  sorr\'  conclusion 
that  just  as  the  oil  companies  tried  to  buy  candidates  with  illegal 
political  contributions,  the  energy  industry  is  trying  to  buy  the  minds 
of  the  American  people  by  dominating  the  marketplace  of  ideas  with 
political  ads  apparently  financed  by  illegal  tax  and  FPC  accounting 
schemes. 

What  policies  underlie  the  tax  and  FPC  treatment  of  political 

advertising?  What  justifies  the  current  laws,  even  though  they  don't seem  to  be  enforced  ? 

In  its  1962  Cam/marano  decision,  the  Supreme  Court  rejected  argu- 
ments that  prohibiting  tax  deductions  for  business-related  political 

ads  constituted  a  violation  of  the  first  amendment. 

A  similar  conclusion  has  been  reached  in  regard  to  FPC  treatment 
of  political  ads.  Thus,  leaving  the  constitutional  issue  aside,  I  would 
like  to  address  one  of  the  main  policv  arguments  against  granting  tax 
deductions  for  political  ads :  the  inherent  inequality  of  access  to  the 
minds  of  the  public  between  business  and  nonbusiness  interests. 

In  its  brief  in  Caimrharano.,  the  United  States  argued  that  there  has 

been  "a  continued  congressional  concern  with  the  use  of  large  sums  of 
money  to  finance  'the  engineering  of  consent — '  to  'make'  public 
opinions  on  matters  of  legislation — particularly  where  large  economic 
interests  are  all  on  one  side  of  the  controversy." 

I  don't  think  anyone  would  doubt  here  that  that's  the  situation  with 
the  energy  crisis. 

Moreover,  no  one  could  doubt  that  consumer,  environmental,  civil 
rights  or  similar  groups — in  contrast  to  the  business  community  in 
general — simply  do  not  have  the  financial  resources  to  conduct  massive 
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national  grassroots  advertising  campaigns  on  dozens  and  dozens  of 
important  legislative  matters. 

Although  this  inequality  exists  as  well  in  terms  of  direct  lobby- 
ing in  the  halls  of  Congress,  at  least  there  it  is  more  easily  safe- 

guarded against  through  registration  and  reporting  of  lobbyists  and 
their  activities,  a  legislative  audience  which  is  likely  to  be  more  aware 
than  the  general  public  of  the  facts  surrounding  controversial  issues, 
and  the  normal  ability  of  all  sides  of  an  issue  to  present  testimony  to 
congressional  committees. 
This  latter  safeguard,  I  might  add,  is  greatly  diminished  by  the 

prohibition  on  appearances — such  as  my  appearance  today — ^by  chari- 
table organizations  unless  invitations  are  extended. 

Section  1962(b)  of  the  Internal  Revenue  Code  and  regulations 
thereunder  which  prohibit  deductions  for  grassroots  lobbying  reflect 

a  realistic  view  "that  in  the  twentieth  century  legislative  results  can 
be  seriouslv  distorted  by  influences  operating  far  from  legislative 

halls." The  effect  of  massive  propaganda  campaigns  shouldn't  be  doubted. 
I  was  informed  by  a  staff  member  of  Senator  Harrison  Williams' 
office  that  the  Senator  had  received  about  12,000  coupons  from  the 
bottom  of  an  ad  appearing  in  New  York  and  New  Jersey  newspapers 
which  called  for  amendment  of  the  Clean  Air  Act  in  regard  to  auto 
emissions.  So  obviously,  these  ads  are  at  least  causing  the  Postal 
Servnce  some  additional  problems  and  probably  are  ha^dng  some  in- 

fluence on  congressional  decisions. 
The  desire  to  alleviate  this  inequality  and  its  often  decisive  effect 

on  the  legislative  process  supports  the  current  constitutional  tax  treat- 
ment of  political  ads  sponsored  by  business  interests  who  engage  in 

debate  with  nonbusiness  interests. 

As  Justice  Douglas,  a  champion  of  the  first  amendment  as  we  all 

know,  said  in  a  recent  Supreme  Court  decision,  "A  State  (or  Federal) 
tax  law  is  not  arbitrary  although  it  discriminates  in  favor  of  a  cer- 

tain class  *  *  *  if  the  discrimination  is  founded  upon  a  reasonable 
distinction,  or  difference  in  State  (or  Federal)  policy,  not  in  conflict 
with  the  Federal  Constitution. 

Justice  Douglas,  by  the  way,  concurred  in  the  Cammarano  decision 
that  prohibitions  on  tax  deduction  for  political  advertising  did  not 
violate  the  first  amendment. 

Other  Federal  laws  recognize  the  inequality  between  business  or 
other  large  financial  interests,  on  one  hand,  and  individuals,  non- 

profit groups,  or  other  less  wealthy  interests  on  the  other  hand.  In  some 
instances,  these  laws  attempt  to  remedy  the  inequality  by  an  absolute 
prohibition  on  an  activity,  rather  than  the  more  moderate  approach 
under  the  tax  laws  whereby  the  activity  is  merely  made  more  expen- 

sive. For  example.  Federal  law  prohibits  corporations  and  labor 
unions  from  making  certain  political  contributions  to  candidates  in 
many  Federal  election  campaigns.  Mr.  Justice  Powell  from  the  Su- 

preme Court,  whom  one  would  not  identify  as  being  necessarily  in 
favor  of  environmentalists  or  consumers  on  one  hand,  nor  in  favor 
of  business  groups  on  the  other  hand,  has  reflected  on  a  predecessor  to 

this  campaign  law,  and  noted  that  "public  and  legislative  interest  has 
focused  on  limiting— rather  than  enlarging — ^the  influence  upon  the 
elective  process  of  concentrations  of  wealth  and  power."  Congress  has 
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also  recently  been  considering  legislation  to  prohibit  contributions  of 
more  than  a  definite  sum  of  money  to  candidates  for  office  in  order  to 

equalize  participation  in  the  political  process.  The  Federal  Communi- 
cations Commission  requires  broadcasters  to  provide  free  airtime  to 

non- wealthy  persons  to  counterbalance  one-sided  programming  or  ad- 
vertising on  controversial  issues  of  public  importance.  This  is  popu- 

larly termed  the  "Fairness  Doctrine."  It  seems  eminently  reasonable 
that  these  same  concerns  should  be  reflected  in  regard  to  the  ability 
of  powerful  financial  interests  to  affect  the  legislative  machinery 
through  intensive  propaganda  campaigns. 

While  the  same  policy  also  supports  the  FPC's  accounting  treatment 
of  political  advertising — that  is,  that  the  ability  of  wealthy,  well- 
organized  utilities  to  sway  public  opinion  on  controversial  matters 
should  be  held  in  check — other  important  policies  are  also  at  stake 
in  dealing  with  utility  advertising.  As  the  FPC  recognized  in  ̂ ^LS^ 
AlahmniLJ^ower  Comvanv^  political  expenses  have  a  doubtful  rela^ 
tionship  to  the  aciual  rendering  of  utility  service.  Moreover,  it  would 
be  improper  to  classify  political  ad  expenses  in  operating  accounts 
because  in  the  words  of  the  FPC : 

It  might  seem  to  Imply  that  such  expenditures  must  in  due  course  and  without 
further  question  be  paid  by  the  ratepayer.  Such  an  implication  would  be  un- 

warranted and  possibly  unfair,  In  view  of  the  fact  that  on  politically  controver- 
sial matters,  the  pinions  of  management  and  the  ratepayer  may  differ  decidedly. 

The  unfairness  would  seem  to  be  generated  by  the  fact  that  con- 
sumers have  no  choice  in  regard  to  utility  service — the  States  and  the 

Federal  Government  have  sanctioned  monopolies  to  provide  necessary 
services.  While  we  can  even  question  whether  such  monopolies  should 
do  any  political  advertising  at  all,  at  a  minimum  it  seems  unjust  and 
discriminatory  for  these  monopolies  to  use  consumers'  money  guaran- 

teed to  flow  to  utilities  by  set  rates  of  return,  in  order  to  propagandize 
those  same  consumers.  I  think  the  following  is  a  beautiful  example  of 
what  we  are  talking  about.  Senator.  The  ultimate  absurdity  is  illus- 

trated when  we  consider  that  some  companies,  like  Georgia  Power,  per- 
mit the  costs  associated  with  utility  ads  which  attempt  to  persuade 

ratepayers  that  a  rate  increase  is  needed  to  be  passed  along  to  rate- 
payers in  the  form  of  increased  rates.  In  other  words,  we  are  paying 

to  nave  ourselves  told  that  our  rates  ought  to  go  up  to  finance  m  part 
the  ads  for  which  we  are  paying.  Constitutional,  as  well  as  statutory 
questions,  are  raised  by  this  abuse. 

Next,  I  would  like  to  discuss  administrative  procedures  which  would 
help  achieve  enforcement  of  the  current  tax  laws  and  FPC  accounting 
rules. 

In  light  of  the  importance  of  enforcing  current  regulations  on  polit- 
ical advertising,  and  the  poor  job  of  enforcement  apparently  being 

done  now,  we  must  consider  what  better  enforcement  mechanisms 
might  exist.  Several  possibilities  merit  serious  consideration  by  the 
agencies  concerned  and  by  this  subcommittee. 

First,  labeling  of  advertisements  and  their  submission  to  the  IRS 
and  FPC: 

Monitoring  the  thousands  of  advertisements  sponsored  each  year  by 
major  industries  is  an  enormous  task.  Even  assuming  that  every  ad 
could  be  gathered  from  various  sources,  there  is  presently  no  way  to 
know  of  the  tax  or  FPC  accounting  treatment  of  each  ad  without  an 
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audit.  The  undesirability  of  spending  already  limited  agency  resources 
on  such  audits  is  a  serious  deterrent  to  enforcement  of  the  law. 

These  problems  could  be  solved,  however,  by  requiring  advertisers  to 

label  each  ad,  at  its  bottom,  for  example,  as  "IRS/deductible"  or 
"FPC/#930"  to  indicate  that  the  ad  is  considered  to  be  nonpolitical. 
Labeling  requirements  are  not  new,  as  evidenced  by  FTC  and  con- 

gressional treatment  of  cigarette  advertising.  Moreover,  with  their  tax 
returns  and  FPC  accounting  forms,  each  advertiser  should  be  required 
to  submit  a  compendium  of  all  advertising  sponsored  by  it  during  the 

year  in  question,  including  a  list  of  all  costs  associated  with  the  pro- 
duction and  dissemination  of  each  ad.  A  second  suggestion  involves 

more  specific  guidelines  to  determine  whether  ads  are  political.  In 
contrast  to  rather  detailed  guidelines  and  examples  of  hypothetical 
cases  under  other  legislation,  for  example,  involving  the  treatment  of 
estate  taxes,  the  IRS  and  FPC  have  done  little  to  delineate  the  type  of 
advertising  campaigns  which  might  be  considered  political.  For  pur- 

poses of  the  tax  laws,  the  following  factors,  some  suggested  by  Profes- 
sors Weaver  and  Cooper,  might  give  some  guidance : 

1.  AYlietlicr  there  is  a  reference,  explicit  or  by  implication,  to  some 
proposal  currently  pending  before  a  legislative  body. 

2.  Wliether  the  subject  matter  is  fairly  discussed  with  a  presenta- 
tion of  pros  and  cons  on  disputable  matters. 

3.  Whether  the  particular  action  or  activity  which  the  advertise- 
ment encourages  is  one  which  involves  a  conflict  of  business  and  non- 

business interests  on  a  question  of  public  importance. 
4.  ̂ AHiether  the  problem  discussed  is  suitable  for  legislative  atten- 

tion, regardless  of  whether  action  or  inaction  ultimately  results. 
5.  Whetlier  the  tone  of  the  advertisement  and  the  manner  of  presen- 

tation is  polemical. 
6.  lAHiether  readers  or  listeners  are  invited  to  express  their  views. 
7.  Whether  the  nature  of  the  activity  addressed  in  the  ad  is  such  that 

the  disparate  financial  and  organizational  resources  of  business  will 
normally  give  business  excessive  power. 

8.  Whether  the  advertiser  is  pursuing  the  matter  discussed  in  the 
ad  in  other  forums,  such  as  legislatures,  public  meetings,  opinion  poll- 

ing, courts,  agencies,  et  cetera. 
9.  Whether  a  person  of  average  experience  and  intelligence  would 

interpret  the  advertisement  as  an  effort  to  gain  support  for  the  adver- 

tiser's position  on  some  issue  appropriate  for  legislative  attention. 
Drawing  upon  these  factors,  no  one  of  which  should  be  controlling, 

and  upon  prior  decisions,  the  agencies  could  offer  their  views  on 
hypothetical  cases. 

The  third  suggestion  involves  modifying  the  provision  allowing 
deductions  for  institutional  advertising.  Currently,  IRS  regulations 
provide  that  expenses  incurred  for  institutional  or  good  will  adver- 

tising shall  be  generally  deductible  provided  that  such  ads  are  related 
to  patronage  the  taxpayer  might  reasonably  expect  in  the  future. 
Both  corporate  taxpayers  and  the  IRS  appear  to  be  interpreting  the 
"patronage"  requirement  very  broadly.  First,  the  regulations  define institutional  advertising  to  include  presentation  of  general  social  and 
economic  views.  Secondly,  corporate  taxpayers  appear  to  take  the  posi- 

tion that  any  ad  mentioning  the  taxpayer's  name  also  satisfies  the 
patronage  requirement.  This  interpretation  also  seems  to  have  been 
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adopted  by  the  IRS,  which  has  not  challenged  the  deductibility,  it 

seems,  of  most  of  the  "institutional"  ads. 
Professor  Cooper  recommends  reducing  the  availability  of  the  in- 

stitutional advertising  deduction.  Specifically,  he  believes  that  in  any 
case  where  the  purported  good  will  advertising  presents  social  or 
economic  views,  or  deals  with  a  matter  which  might  reasonably  be 
expected  to  become  the  subject  of  legislation,  it  would  probably  be  ap- 

propriate to  presume  that  the  ad  is  generally  nondeductible.  The  bur- 
aen  would  then  be  on  the  taxpayer  to  demonstrate  that  the  ad  had  no 

substantial  purpose  other  than  to  promote  the  sale  of  the  taxpayer's 
goods  or  services,  or  to  achieve  some  other  ordinary  and  necessary 
business  goal  that  properly  supports  deductions.  This  regulation 

would  have  the  effect  of  in  Professor  Cooper's  words,  "restraining 
propaganda  masquerading^  as  goodwill  advertising,"  which  seems  to be  the  situation  with  which  we  are  faced. 

Another  area  would  be  better  control  over  treatment  of  dues  and 

contributions  to  trade  associations  or  similar  industry-oriented  groups. 
IRS  regulations  do  not  allow  a  deduction  for  a  pro  rata  portion  of 
dues  paid  by  a  taxpayer  to  a  trade  association  if  a  substantial  part  of 

the  association's  activities  involves  grassroots  lobbying.  The  IRS  at 
one  time  indicated  that  a  5-percent  test  would  be  used  to  determine 

what  constitutes  a  "substantial  amount"  of  impermissible  activities. 
That  is  if  the  industry  group  was  expending  5-percent  of  its  money 
to  do  lobbying,  deductions  to  that  group  on  a  pro  rata  basis  by  cor- 

porate members  would  not  be  deductible. 
Professor  Cooper  points  out  that  the  5-percent  rule  does  not  aid  in 

determining  whether  the  test  is  basexi  on  man-hours,  dollars  of  ex- 
penditure or  some  other  criterion.  He  recommends  that  the  substantial- 

ity test  be  based  on  multiple  factors  including  dollar  amount,  man- 
hours,  and  absolute  amount  of  grassroots  lobbying,  and  so  forth. 

Moreover,  when  oil  companies  contribute  to  the  American  Petroleum 
Institute,  or  utilities  to  the  Am.erican  Gas  Association  or  the  electric 

companies  advertising  program,  the  members  seem  to  rely  upon  their 
trade  associations  to  properly  apportion  contributions  and  dues  among 
deductible  and  nondeductible  categories.  Thus,  a  comprehensive  audit 
must  include  an  audit  of  the  trade  rrroup.  as  well  as  its  individual 
members.  The  burden  on  the  IRS  of  the  FPC  to  conduct  such  investi- 

gations could  be  eliminated  bv  requiring  each  trade  association  to  label 
its  ads,  report  all  costs  associated  with  each  ad,  and  file  a  compendium 
of  its  ads  with  each  agency,  as  the  individual  members  would  be  re- 

quired to  do. 

Xext,  and  perhaps  this  goes  without  saying,  there  is  simply  no  ex- 
cuse for  the  FPC  to  have  allowed  utility  companies  to  fail  to  properly 

itemize  their  political  advertising  exoenditures  in  subaccount  426.4. 
One  reason  for  this  might  be  that  the  companies  have  been  doing 
this  for  years.  We  have  examined  the  FPC  forms  that  show  this. 
The  companies  probably  see  little  reason  to  change.  Strict  penalties 
on  violators  would  serve  as  a  deterrent  to  the  current  sloppy,  or  per- 
haps  intentionally  misleading,  approaches. 

Lastly,  and  I  think  this  is  most  important,  we  need  a  system  whereby 
citizens  could  challenge  treatment  of  political  ads.  The  ultimate  bene- 
ficiarv^  of  the  tax  and  FPC  advertising  laws  and  regulations  is  the 
public ;  citizen  input  into  decisions- on  important  controversial  issues 
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should  not  be  diluted  by  industry  propaganda  campaigns  financed 
through  tax  subsidies  or  utility  rates.  Hence,  it  is  imperative  that 

those  whom  'the  laws  seek  to  protect  should  be  able  to  enforce  those laws. 
Moreover,  there  is  a  practical  reason  for  allowing  formal  citizen 

complaints:  Citizen  groups  which  take  a  position  adverse  to  that 
taken  by  an  advertiser  are  often  in  a  better  position  than  the  IRS 
or  the  FPC  to  asses  an  ad  on  a  legislative  matter.  Groups  like  environ- 

mentalists or  consumers  are  well  aware  of  pending  legislative  pro- 
posals and  the  full  range  of  corporate  activities  which  are  intended 

to  influence  those  proposals. 
The  Federal  Power  Act  and  FPC  regulations  recognize  the  valid- 

ity of  these  views  and  permit  citizen  complaints  which  must  be  an- 
swered by  utilities  and  for  which  there  is  appellate  review  of  any 

adverse  rulings.  I  want  you  to  know,  Senator,  that  we  intend  to  take 
advantage  of  these  provisions,  based  on  the  information  we  now  have, 
in  the  very  near  future  and  will  be  acting  in  regard  to  the  FPC. 

In  sharp  contrast,  however,  the  Internal  Revenue  Code  and  IRS 
regulations  do  not  provide  a  similar  procedure.  The  only  formal 
means  of  complaining  to  the  IRS  about  tax  treatment  of  an  adver- 

tisement is  through  the  regulations  providing  for  rewards  for  infor- 
mation relating  to  violations  of  tax  laws.  Under  that  law  persons  sub- 
mitting information  leaamg  to  tne  aetection  of  violations  are  given 

rewards,  which  is  not  and  should  not  be  our  main  concern. 

'Wliile  we  intend  to  send  our  evaluation  to  the  IRS  in  accordance 
with  this  provision,  the  regulation  is  nevertheless  inadequate.  We  will 
never  be  able  to  learn  whether  the  IRS  finally  agrees  with  our  evalua- 

tion, and  more  importantly,  even  if  that  information  were  available, 
there  is  no  express  provision  for  judicial  review  if  the  IRS  decides 
to  permit  the  costs  associated  with  these  ads  to  be  deducted.  Only  if 
the  IRS  decides  against  deductibility,  that  is  against  the  advertiser, 
is  there  appellate  review  and  that  is  at  the  instance  of  the  corporate 
advertiser. 

The  inadequacy  of  the  present  scheme  for  citizen  participation  is 
illustrated  by  a  1971  occurrence  in  which  former  U.S.  Senator  Fred 
Harris  wrote  to  IRS  Commissioner  Walters  urging  denial  of  a  cor- 

porate tax  deduction  for  dues  paid  by  corporations  to  "Citizens  for 
a  New  Prosperity" — CNP — a  group  organized  to  promote  the  eco- 

nomic policies  of  the  current  administration.  CNP's  activities  included 
running  full-page  ads  espousing  the  success  of  present  policies.  The 
IRS  Commissioner,  Mr.  Walters,  replied  to  Senator  Harris'  letter 
stating  that  "a  determination  as  to  the  deductibility  of  amounts  con- 

tributed must  be  made  on  the  basis  of  all  the  facts  and  circumstances 

in  each  case  *  *  *"  According  to  the  Senator,  the  full  response 
"amounted  to  a  flat  rejection  of  my  suggestion."  Similar  treatment 
was  accorded  Mr.  Richard  Lahn,  a  member  of  the  Sierra  Club,  who 
complained  about  the  deductibility  of  a  Washington  Gas  Light  Co.  ad. 
Mr.  Lahn  never  learned  of  the  eventual  IRS  treatment  of  that  ad. 

There  would  seem  to  be  no  reason  why  the  IRS  could  not  adopt 
an  administrative  scheme  which  would  provide  for  more  meaningful 
citizen  enforcement  nf  tire  congressional  policy  against  deductions 
foj  political  advert.isin.o-.  If  the  I  KS  claims  that  it  (I6f^^  liOL  UUbbBSB 
the  power  to  set  up  that  scheme,  this  subcommittee  might  consider 
amendments  to  the  Internal  Revenue  Code  in  that  regard. 
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Last,  since  I  have  just  dealt  with  the  procedural  changes,  I  would 
like  to  discuss  what  substantive  administrative  and  statutory  changes 
would  more  adequately  remedy  the  problems  associated  with  cor- 

porate political  advertising.  The  current  laws  and  regulations,  even 
if  fully  enforced  by  the  IRS  and  the  FPC,  do  not  adequately  protect 
against  possible  abuses  resulting  from  an  inequality  in  access  to  the 
channels  of  communication.  There  are  many  important  substantive 
changes  which  should  be  made  in  the  present  laws  and  rules  to  fur- 
tlier  safeguard  against  the  effects  of  massive  business  propaganda  cam- 

paigns and  their  subsidization  by  taxpayers  and  ratepayers.  I  will 
outline  but  a  few  of  these  changes  now,  and  will  submit  to  the  sub- 

committee at  a  later  date  a  more  comprehensive  memorandum  which 
will  also  form  the  basis  for  action  we  plan  to  take  before  the  IRS  and 
the  FPC  in  this  regard. 

First,  the  IRS  should  readopt  its  Dre-1965  regulations  prohibit- 
ing tax  deductions  for  costs  associated  with  tne  exploitation  of 

propaganda. 
As  I  have  previously  indicated,  pre-1965  IRS  regulations  appear 

to  have  taken  a  broader  view  in  favor  of  nondeductibility.  Specifi- 
cally, expenses  associated  with  *the  exploitation  of  propaganda" 

were  not  to  be  deductible.  Thus,  a  utilitv  which  advertises  in  favor  of 
increased  rates  or  a  corporation  whicK  advertises  in  favor  of  the 
Anrtues  of  private  enterprise  and  a  laissez-faire  economic  theory  now 
could  arguably  deduct  the  costs  of  that  campaign  as  a  business  ex- 

pense. This  would  respresent  a  reversal  of  the  IRS  policy  which  wa.<5 
judicially  approved  in  the  Sovthmestem  Elective  Poorer  Co.  casp 

In  that  case,  the  court  ruTed  that  although  IM  ildVcMTlMh^  in  ques- 
tion was  not  primarily  aimed  at  promoting  or  defeating  legislation, 

its  general  arguments  in  opposition  to  expanded  governmental  intru- 
sion into  a  private  utility  system  constituted  "exploitation  of  propa- 

ganda" which  was  not  a  legitimate  business  expense.  The  1962  amend- ment to  the  Internal  Revenue  Code  did  not  authorize  the  IRS  to 

retreat  fiom  its  rules  refrarding  "exploitation  of  propaganda.''  nnd 
the  IRS  must  be  asked  if  a  retreat  has,  in  fact,  occurred:  if  so,  it 
should  justify  the  change  or  else  reverse  itself  again. 
At  a  minimum,  however,  the  IRS  rules  should  not  permit  deduc- 

tions for  ads  which  attempt  to  influence  the  public,  or  members  of 
administration  ap^encies.  on  agency  matter-s.  While  the  1002  amend- 

ment passed  by  Congress  was  bavSed,  in  part,  on  recognition  of  the 
then-existing  policy  that  expenses  for  direct  lobbvino^  of  agencies  vere 
tax-deductible,  it  left  undisturbed  IRS  treatment  of  indirect  lobbying 
of  these  agencies.  We  cannot  doubt  that  independent  agencies  and 
those  in  the  executive  branch  both  exercise  and  broad  legislative-type 
fimctions  in  many  areas;  even  when  thev  act  quasi-iudicially.  their 
standard  is  the  "public  interest,"  a  broad  one.  The  insidious  effects 
of  corporate  advertising  campaigns  may  be  even  more  pronounced, 
and  less  visible,  when  rejrulatory  agencies  are  the  target  than  when 
the  target  is  a  more  visible  decisionmaking  body  such  as  Congress. 

If  the  IRS  does  not  agree  to  amend  its  regulations  to  safeguard 
against  these  abuses,  then  Congress  should  m(Kiify  section  162(e)  of 
the  Code  to  effectuate  these  changes. 

Next,  the  FPC's  accounting  classifications  for  advertising  should 
be  conclusive  for  ratemaking  purposes  in  Federal  and  State  rate- 
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making  proceedings.  Under  present  FPC  accounting  rules,  an  adver- 
tising exjpense  listed  in  a  nonoperating  account  may  still  be  passed 

along  to  ratepayers  in  Federal  as  well  as  State  ratemaking  proceed- 
ings. With  the  advent  of  national  advertising  campaigns  in  news- 

papers and  magazines  and  on  network  television,  the  accounting  and 
ratemaking  problems  associated  with  classifying  advertising  costs 
have  become  too  difficult  for  50  different  State  agencies  to  handle. 
One  can  only  imagine  the  Idaho  Public  Utility  Commission  attempt- 

ing to  audit  advertising  costs  incurred  by  Idaho  Power  Co.  for  ECAP 
ads  which  appeared  in  the  New  York  Times  or  in  Newsweek  magazine. 

At  a  minimum,  under  the  present  Federal  Power  Act,  as  pre- 

sently constituted,  the  FPC's  ratemaking  jurisdiction  over  interstate 
transportation  or  wholesale  sales  of  electricity  provides  a  basis  for 
exercising  pendant  jurisdiction  over  the  advertising-related  costs 
associated  with  intrastate  consumer  sales.  If  the  FPC  refuses  to  so 

act,  Congress  can  require  uniform  ratemaking  treatment  of  advertis- 
ing expenses  by  States  and  the  FPC  according  to  FPC  rules  by 

amendmg  section  205  of  the  act. 
It  is  quite  possible  that  the  FPC  already  has  express  jurisdiction  to 

set  uniform  ratemaking  policies  which  would  apply  in  State  as  well  as 
Federal  proceedings  without  the  need  to  use  the  pendant  jurisdiction 
theory.  This  would  be  based  on  a  1972  Supreme  Court  decision,  Florida 
Power  &  Light,  In  any  event  the  FPC  has  not  chosen  to  decide  whether 
it  has  that  jurisdiction.  Under  uniform  rules  the  FPC  could  prohibit 
the  cost  of  all  political  ads  from  being  passed  along  to  ratepayers  and 
consumers.  Rates  not  reflecting  this  policy  would  be  classified  as  un- 

reasonable and  discriminatory. 
The  last  suggestion  I  have  for  substantive  change  would  require  the 

FPC  to  require  any  utility  engaging  in  political  advertising  to  make 
response  time  or  spac^  available  to  ratepayers  with  opposing  views  at 
the  expense  of  the  utility. 

The  ability  of  monopolistic  utilities  to  effectively  force  ratepayers  to 
subsidize  propaganda  campaigns  with  which  they  do  not  agree  raises 
serious  constitutional  questions.  As  the  Supreme  Court  said  in  the  Red 
Lion  Broadcasting  case : 

It  is  the  purpose  of  the  first  amendment  to  preserve  an  uninhibited  market- 
place of  ideas  in  which  truth  will  utimately  prevail,  rather  than  to  counte- 
nance monopolization  of  that  market,  whether  it  be  by  the  government  itself,  or 

a  private  licensee. 

In  response  to  th(!se  concerns,  the  FCC  and  Congress  have  required 
broadcast  licensees  to  provide  free  response  time  to  opponents  of  one- 

sided programing  or  advertising.  The  FPC  should  similarly  require 
all  utilities  subject  to  its  jurisdiction  to  subsidize  response  time  or  space 
for  ratepayers  with  views  contrasting  with  those  expressed  in  utility 
companv  newspaper,  magazine,  television  or  radio  advertising,  or  in 
utility  bill  inserts.  At  a  minimum,  the  fairness  doctrine  should  be 
applied  where  the  costs  of  such  propaganda  are  borne  by  ratepayers 
as  the  result  of  State  or  Federal  ratemaking  proceedings.  Yet,  the 
fairness  doctrine  might  even  be  applied  where  the  costs  of  such  ad- 

vertising are  borne  totally  by  shareholders,  since  the  utility  would 
otherwise  be  neglecting  its  mandate  to  protect  its  ratepayers  as  well  as 
its  stockholders  if  put  its  prestige  behind  the  advertising  of  policies 
which  rewarded  its  private  investors  at  ultimate  public  expense. 
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In  conclusion,  Senator,  I  would  like  to  say  that  I  think  we  have 
posed  many  questions  which  are  only  answered  tentatively  in  this  testi- 

mony, and  there  remain  many  other  questions  which  I  have  not  even 
addressed,  such  as  the  propriety  of  permitting  tax  deductions  or  FPC 
operating  expense  credit  for  advertising  which  promotes  the  use  of 
energy  when  we  are  in  the  midst  of  an  energy  crisis. 

Perhaps  if  we  have  learned  anything  from  your  inquiry  and  this  sub- 
sequent analysis,  it  is  that  there  appear  to  be  serious  shortcomings  in 

the  ability  or  the  desire  of  two  important  Federal  agencies — the  IRS 
and  the  FPC — to  enforce  current  laws  and  regulations  regarding  polit- 

ical advertising.  The  resultant  effect  seems  to  be  continued  advertising 
abuses  by  many  giants  of  American  industry  who  have  already  caused 
us  to  mortgage  our  bodies  and  homes  for  their  gasoline  and  electricity, 
and  yet  who  now  want  us  to  give  them  our  minds  as  well. 

To  a  large  extent,  the  tools  to  prevent  these  abuses  are  already  here ; 
the  members  of  this  subcommitee,  as  well  as  all  citizens,  must  ask  why 
they  are  not  being  used  by  the  agencies  authorized  to  protect  our  rights. 
We,  as  taxpayers  and  utility  rate  payers,  have  an  interest  in  insuring 
that  millions  of  our  dollars  are  not  spent  to  subsidize  one-sided  polit- 

ical propaganda,  and  a  greater  interest  in  insuring  that  our  demo- 
cratic system  does  not  consequently  fall  into  the  hands  of  those  with 

concentrated  power  and  wealth  who  profess  to  bring  "power  to  the 

people." I  apologize  for  the  length  of  the  statement,  Senator,  and  I  thank  you 
for  permitting  me  to  present  it  today. 

Senator  Hart.  Mr.  Shulman,  thank  you  very  much  for  an  analysis 
of  the  problem  we  are  considering,  an  analysis  which  is,  I  think,  ex- 

tremely well  researched.  And  comprehensive. 
I  will  unnerve  you  and  our  next  witness,  who  I  understand  is  a  tax 

lawyer,  by  saying  that  you  are  talking  to  a  lawyer,  who,  when  the  first 
suggestion  of  a  tax  problem  surfaced  in  his  practice  always  ran  around 
the  corner  to  get  his  partner  who  was  a  tax  man. 

I  early  understood  that  I  was  never  going  to  understand  tax  law. 

It  would  be  an  utter  waste  of  time  for  me  to  try.  That's  25  years  ago. 
And  I  discovered  in  the  passage  of  time  my  understanding  of  it  has  be- 

come even  duller. 

So  while  I  say  that  your  research  is  magnificant  and  you  have  made  a 
si^rnificant  contribution  to  my  understanding  of  the  problem,  I  still 
identify  myself  as  somebody  who,  when  it  comes  to  tax  law,  never  got 
bevond.  well,  4  or  5  times  tables,  certainly  not  up  to  9  or  10. 

But  the  things  you  have  discussed  are  certainly  of  enormous  impor- 
tance to  us  as  a  people  as  we  seek  to  identify  the  correct  actions  to  take, 

both  to  protect  the  environment  and  to  avoid  disabling  ourselves  eco- 
nomically by  a  shortage  or  wastage  of  energy. 

And  you  correctly  suggest,  as  I  intended  that  we  invite  those  whose 
advertising  practices  have  been  brought  into  question  here  to  explain 
their  view  of  it. 

Following  that,  theoretically,  I  should  have  a  better  understand- 
ing, probably  I  will  be  more  confused  than  ever  in  any  event.  Intelli- 
gent readers  can  then  make  that  kind  of  judgment. 

And  I  am  not  suggesting  by  indicating  my  desire  that  we  suspend 
judgment  until  we  have  heard  from  the  others  any  disrespect  for 
your  presentation.  We  welcome  and  appreciate  it. 
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Before  turning  to  the  questions,  let  me  try  to  clarify  a  little  further 
for  the  record  some  of  the  responses  that  have  come  in  to  the  letter 

that  3^ou  have  indicated  I  sent. 
Several  times  you  referred  to  the  fact  that  a  company,  a  given 

company  or  group  of  companies,  did  not  characterize  the  ad  in  ques- 
tion as  political  or  nondeductible.  While  those  statements  are  true, 

I  think  it  appropriate  to  add  that  in  a  number  of  situations,  the  com- 
pany responding  rejected  the  classifications  in  my  letter. 

So  in  a  numlDcr  of  cases  while  it's  true  that  the  company  didn't 
characterize  the  ad  as  nondeductible  or  political,  neither  did  it  classify 
the  ad  as  deductible  or  political.  I  just  wanted  to  characterize  the 
ad  in  fashion — it  simply  went  on  to  characterize  the  ad  in  a  fashion. 

Also,  on  a  number  of  occasions,  you  mentioned  that  Mobil  did  not 
deduct  expenses  for  ads  which  others  characterized  as  nonpolitical, 
and  again  that  is  a  correct,  accurate  statement.  But  I  would  like  to 

have  the  record  include  the  full  text  of  Mobil's  reply  to  my  letter. 
Specifically,  I  would  like  it  to  show  the  following  paragraphs  of 

that  response.  Let  me  read  the  several  paragraphs  which  I  think  are 
of  special  significance : 

For  your  convenience,  there  is  enclosed  a  complete  set  of  1973  newspaper  and 
periodic  public  service  advertisements  divided  into  four  groups,  the  first  three 
of  which  we  believe  and  are  advised  constitute  institutional  or  goodwill  advertis- 

ing. Group  lY  contains  advertising  which  we  believe  to  be  in  the  public  interest, 
but  which  contain  suflScient  legislative  potential  to  be  regarded  by  ourselves  and 
outside  counsel  as  possibly  falling  in  the  non-deductible  category,  and  are  there- 

fore treated  as  non-deductible  for  tax  purposes. 
Group  IV,  the  non-deductible  category,  covers  a  variety  of  subjects  including 

a  number  of  advertisements  grouped  under  the  general  category  of  "the  $66  billion 
mistake"  relating  in  part  to  regulatory  policies  on  antipollution  control,  and 
general  information  on  the  energy  shortage. 

There  are  some  23  advertisements  or  brochures  in  this  group.  While  none  of 
these,  in  the  opinion  of  counsel,  is  clearly  non-deductible,  no  absolute  assurance 
can  be  given  by  counsel  that  a  deduction  would  be  upheld  and  therefore,  as 
noted  above,  this  group  of  advertisements  is  treated  by  the  Company  as  non- 
deductible. 

The  letter  in  full  will  be  presented.  I  think  it  will  be  useful. 
Xow.  I  take  it  that  you  feel  that  a  large  number  of  the  ads  which 

you  submit  as  exhibits  are  nondeductible.  Can  you  indicate  what 
percentage  of  the  ads,  in  your  judgment  should  be  treated  as  non- 
deductible? 

Mr.  Shulman.  Senator,  your  letter  of  inquiry  included  questions 
on  the  tax  treatment  of  99  ads.  Many  of  those  ads  which  you  have 
submitted,  before  they  were  sent  out  as  I  understand  it,  were  felt, 
I  know  by  ourselves  when  we  gave  them  to  the  staff,  and  I  believe 
by  vour  staff,  to  be  properly  deductible.  Of  the  pile  we  originally 
dealt  with  (99  ads)  we  felt  perhaps  15  or  20  of  those  might  be 
deductible. 

Some  of  these  are  conservation  ads,  or  Middle  South  T^tilities 

ads  wliich  talk  about  how  the  South  is  expanding  economically.  Let's 
say,  working  from  a  base  of  80  remaining  ads,  in  my  opinion — based 
on  this  analysis,  extensive  study  of  the  lesfislation  pending  in  Con- 

gress, extensive  research  of  prior  IRS  decisions  and  court  decisions 
on  the  matter — we  have  come  to  the  conclusion  that  over  90  percent 
of  those  remaining  ads  probably  should  be  categorized  as  political 
and  tlierefore  nondeductible.      
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So  we  are  talking  about  an  awful  lot  of  money. 
Senator  Hart.  I  am  told,  and  I  have  not  had  opportunity  to  read 

more  than  a  very  few  of  those  ads,  that  only  a  few  of  them  explicitly 
solicit  the  reader  to  write  their  Congressman  to  support  or  oppose  spe- 

cific legislation. 
Rather,  that  the  bulk  of  the  ads  do  not  mention  the  Congress  or 

the  fact  that  legislation  is  pending  here  on  the  subject  that  is  discussed 
in  the  ad. 

Now,  someone  who  would  characterize  these  ads  as  deductible,  I 
suspect,  will  say  that  an  explicit  solicitation  to  the  reader  to  write 
his  Senator  or  Congressman  about  identified  legislation  is  needed 
before  the  ad  becomes  nondeductible.  What  test  do  you  apply,  how 
would  you  answer  that  argument  ? 

^Ir.  SnuLMAX.  As  I  suggested  in  my  statement.  Senator — and  two 
well-known  tax  professors,  Cooper  and  Weaker,  incorporate  some  of 
these  suggestions  in  law  review  articles  they  have  written — one  should 
not  find  any  one  factor  to  be  controlling  on  the  question  of  deducti- 

bility or  nondeductibility. 
So  for  example   

Senator  Hart.  Yes,  but  if  I  understood  your  testimony  don't  they 
suggest  that  there  should  be  a  number  of  factors  considered? 

ilr.  Shttlmax.  Yes,  sir. 

Senator  Hart.  Aren't  they  writing  on  the  assumption  that  those 
multiple  factors  are  not  included  and  rather  that  only  the  solicitation 
to  write  your  Congressman  and  the  mention  of  S.  2927  are  the  only 
things  considered  ? 

Mr.  SiiULMAX.  It  is  conceivable,  although  I  can't  think  of  an  in- 
stance now  where  people  would  be  asked  to  write  their  Representa- 

tives or  Senators  on  matters  not  relating  to  legislation  just  to  show 
them  their  views  on,  perhaps,  supporting  the  President. 

Just  because  an  ad  said,  writ«  your  Senator  or  Representative  and 

let  him  or  her  know  how  you  feel,  wouldn't  make  that  ad  necessarily 
relate  to  legislation.  So  that  what  I'm  saying  is  that  the  tag  at  the 
bottom  is  really  not  controlling. 
On  the  other  hand,  I  think,  I  hope  we  would  all  agree  that  ads 

which  fall  within  some  of  the  other  factors — for  example,  that  clear- 
ly discuss  controversial  items  even  though  there  isn't  a  tag  at  the 

bottom,  ''write  your  Representative  or  Senator" — those  ads  should  be 
considered  clearly  to  be  nondeductible. 

Now.  some  of  the  ads  which  we  have  submitted  are  in  fact  of  that 

sort.  The  Phillips  ad,  in  particular,  is  of  that  sort,  but  more  im- 
portant, Senator,  I  think  that  that  limited  view  of  the  IRS  regula- 

tions and  the  Internal  Revenue  Code  just  isn't  the  law  today. 
In  a  1970  decision,  the  sixth  circuit,  in  talking  about  advertising 

by  Consumers  Power  Co.,  a  Michigan  utility,  indicated  that  the  cur- 
rent IRS  regulations  which  talk  about,  "In  connection  with  any  at- 

tempt to  influence   " 
Senator  PIart.  Are  you  reading  from   

Mr.  Shilmax.  I'm  reading  from  my  statement. 
This  is  what  the  Congress  passed  in  1962,  when  it  said  that  the 

new  law  in  1962  should  not  be  construed  as  allowing  deductions  for 

any  amount  paid,  qu6te,' "in  connection  with  any  attempt  to  influence 
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the  general  public  or  segments  thereof  with  respect  to  legislative  mat- 

ters, elections  or  referendum.'' 
Well,  in  C(4)  now,  the  definition  of — of  influencing  the  general 

public  on  legislative  matters — is  included  at  the  top  of  page  11.  And 
the  definition  is  that  "promotion  or  defeat  of  legislation  includes,  in- 

cludes but  shall  not  be  limited  to  expenditures  for  the  purpose  of 
attempting  to  influence  members  of  a  legislative  body  directly  or  in- 

directly, by  urging  or  encouraging  the  public  to  contact  such  mem- 

bers." Mr.  KuNSTADT.  I  might  point  out  in  the  language  that  section  lit- 
tle "i"  is  the  source  of  the  test,  the  urging  of  contact  of  the  Sena- 

tors. Since  that  is  only  given  as  an  example,  it's  an  improper  inter- 
pretation of  the  regulations  to  say  that  that  is  a  necessary  test,  and 

unless  you  meet  that  test,  the  ad  is  nondeductible. 
Senator  Hart.  Does  that  Consumer  Potoer  Sixth  Circuit  case  say 

that  the   
Mr.  Shulman.  Well,  we  have- 
Senator  Hart.  That  it  is  not  inclusive? 
Mr.  Shtjlman.  We  have  two  cases,  Senator. 
In  the  sixth  circuit,  sir,  a  1970  case,  there  were  advertisements  in 

which  Consumers  Power  participated;  the  ads  were  sponsored,  by 
ECAP,  electric  companies  advertising  program. 

I  will  quote  in  part  from  the  court  opinion : 
An  examination  of  the  materials  used  show  that  the  advertising  campaign 

had  a  twofold  purpose :  Explaining  how  electricity  can  make  for  more  comfortable 
living,  and  pointing  out  the  bad  features  of  publicly  owned  electric  power  com- 

panies as  compared  to  privately  owned  companies. 

The  adveitisements  for  which  the  district  court  disallowed  deduc- 
tions were  the  ones  which  in  some  way  attacked  public  power.  Many 

of  the  disallowed  advertisements  made  a  hard-sell  attack  on  public 
power,  calling  it  creeping  socialism,  while  others  simply  suggested 
that  private  power  companies  can  provide  faster  service  because,  un- 

like the  publicly  owned  power  companies,  there  was  no  waiting  to 
have  funds  appropriated  for  the  needed  electrical  facilities. 

Many  of  the  ads  were  directed  toward  the  Tennessee  Valley  Author- 
ity. And  several  (this  is  important,  several,  but  not  all  of  them) 

admonished  the  public  to  let  their  Congressmen  know  how  they  felt 
about  governmental  ownership  of  electric  power  companies. 

The  court  recognized  that  in  some  instances  where  no  legislation  was 
pending,  an  advertisement  which  simply  conveyed  a  competitive  mes- 

sage should  not  be  considered  to  be  nondeductible. 

Nevertheless,  in  this  case,  even  though  there  was  no  legislation  pend- 
ing, and  even  though  not  all  of  the  ads  told  readers  to  contact  their 

Congressmen,  these  ads  were  in  fact  ruled  nondeductible. 
A  more  appropriate  case  is  a  1965  case  in  the  Court  of  Claims, 

Southioestem  Electric  Power  Co.^  in  which  the  ads,  as  I  noted  in  my 
testimony,  were  intended  to  ward  off  further  Federal  Government 
intrusion  into  a  private  utility  system;  no  legislation  at  all  was 
involved.  The  ads  talked  about  socialism  and  Government  ownership. 

The  court  says,  referring  back  to  the  application  of  the  Camnw/rano 

case,  "legislation  had  already  been  passed  in  this  case,  so  we  cannot 
categorically  say  that  the  advertisements  here  were  primarily  aimed 
at  promoting  or  defeating  legislation.  What  then  remains  in  the  regu- 

lation which  could  deny  deductibility  ?  We  think  the  important  lan- 
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guage  is  this :  The  exploitation  and  propaganda  including  advertising 

other  than  trade  advertising." 
In  those  ads^  there  was  nothing  that  asked  members  of  the  public 

to  contact  their  legislators.  Again,  though  that  is  under  the  old  regu- 
lation, it  stands  for  the  principle  that  to  be  a  nondeductible  business 

expense  there  need  not  be  necessarily  a  line  on  the  bottom  asking  that 
representatives  be  contacted. 

But,  more  importantly,  as  a  practical  matter,  if  we  required  that 
line  to  be  present  on  all  ads  befdre  the  IRS  would  rule  them  to  be 
nondeductible,  we  might  not  even  need  a  tax  law  in  that  regard,  be- 

cause companies  would  use  the  full  text  of  their  ads  to  lobby  to  their 

heart's  defight,  trying  to  leave  this  obvious  conclusion  in  the  mind  of 
any  intelligent  person :  if  things  are  the  way  they  are  stated  to  be  in 
the  ad,  the  reader  should  do  what  is  learned  in  sixth  grade,  and  writ© 
his  Senator  or  Representative  and  tell  him  or  her  to  do  something 
about  it. 

Senator  Hart.  I  indicated  that  we  ought  to  reserve  judgment  on  the 
specific  allegations,  if  that  is  a  fair  characterization,  that  you  have 
made  about  some  of  these  ads.  There  is  one  point,  one  statement  in  your 

testimony  on  which  I  don't  have  to  be  tentative  or  reserved  at  all.  It  is 
that,  in  your  judgment,  there  is  a  legitimate  function  of  Government  to 
attempt  to  remedy  the  imbalance  in  the  viewpoints  that  we  in  Congress 
do  carry  between  the  interests  that  can  readily  afford  to  buy  an  ad, 

and  interests  that  somedays  hasn't  the  money  to  buy  the  newspaper. 
And  I  think  that  it  may  not  be  sufficient  merely  to  provide  for  tax 
disincentives  for  lobbying  by  organizations  organized  for  profit. 
We  may  have  to  look  in  the  direction  of  more  favorable  tax  treat- 

ment for  the  lobbying  efforts  of  those  not  organized  for  profit.  That's 
a  real  slow-ball  question  to  throw  to  you.  How  do  you  react  to  it? 

Mr.  Shxtlman.  I  am  in  agreement.  Senator,  with  your  sugestion  that 
charitable  and  educational  organizations  who  possess  vast  amounts 
of  expertise  on  matters  pending  in  Congress  should  not  have  to  be 
waiting  in  the  wings  somewhere  for  the  golden  opportunity  that  a 
staff  member  might  find  out  about  who  they  are  and  call  them  up  and 
ask  them  to  submit  their  comments  to  a  congressional  committee  on 
pending  legislation.  It  seems  to  me  that,  outside  of  providing  an  in- 

centive to  such  nonprofit  groups,  it  just  doesn't  make  any  sense  to  pro- 
hibit people  who  know  an  awful  lot  about  matters  that  Congress  is 

dealing  with  from  being  able  to  express  their  views. 
Outside  of  that,  I  do  agree  that  at  least  as  regards  direct  lobbying, 

submission  of  statements  to  committees  or  members  there  of  or  testi- 
mony before  committees,  the  restrictions  on  charitable  organizations 

are  unnecessary  and  unwise.  And  in  fact,  if  Congress  was  concerned 
about  a  disequilibrium  situation,  inequal  access,  as  you  suggested,  a 
good  way  to  remedy  that  problem  would  be  to  open  up  the  avenues  to 
Capitol  Hill  for  charitable  organizations. 

Senator  Hart.  In  your  testimony  you  have  this  paragraph : 

In  its  brief  in  Cammarano,  the  United  States  argued  that  there  has  been  "a 
continued  Congressional  concern  with  the  nse  of  large  sums  of  money  to  finance 
the  engineering  consent  to  make  public  opinions  on  matters  of  legislation,  partic- 

ularly where  large  economic  interests  are  all  on  one  side  of  the  controversy." 

That  is  the  end  of  the  quote  f  rorn_the  case.  And  you  continue — 
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Moreover,  no  one  could  doubt  that  consumer,  environment,  civil  rights  or 
similar  groups,  in  contrast  to  the  business  community,  simply  do  not  have  the 
financial  resources  to  conduct  massive  national  and  grass-roots  advertising 
campaigns  on  dozens  of  important  legislative  matters. 

To  which  anybody  around  here  would  say,  sure  that's  true.  But  you have  omitted  a  group,  very  large  in  number,  with  respect  to  whom 

it  is  dramatically  true,  and  that's  the  poor.  There  is  the  extreme.  The 
elimination  of  poverty  would  do  more  to  reduce  almost  all  the  prob- 

lems that  confront  us  in  any  other  one  single  thing — race  relations, 
health.  And  that's  the  one  group  whd\  by  very  definition,  never  will  be 
able  to  run  an  ad  to  attract  a  nickel's  worth  of  attention.  So  surely  we 
should  try  to  figure  out  a  way  to  get  some  balance  into  that  imbalance. 

Mr.  BicKWiT.  In  your  own  view,  does  the  media  bear  any  responsi- 
bility for  the  imbalance  that  exists,  and  if  so,  what  would  you  suggest 

that  they  do  about  it  ? 
Mr.  Shulmax.  I  think  we  have  to  distinguish  between  the  electronic 

media  radio  and  television  and  the  print  media.  There  are  different 
Federal  regTilations  which  apply  to  electronic  media,  whereas  there  are 
virtually  no  regulations  applicable  to  the  print  media.  I  suppose  that 
to  a  large  extent,  I  believe,  the  media  generally  is  doing  a  fair  job  of 
reporting  both  sides  of  the  energy  crisis  in  its  news,  documentaries, 
interviews  shows,  etc.  I  think  the  large  imbalance  results  from  the 
infusion  of  these  billions  or  millions  of  dollars  of  commercial  adver- 

tising by  oil  and  utility  companies  which  are  really  a  different  sort  of 
campaign,  of  information  dissemination  than  the  broadcaster-spon- 

sored programs. 
You  have  very,  very  dramatic  ads  which  are  intended  to  appeal  to 

the  emotions,  rather  than  to  any  necessarily  intellectual  aspect  of  the 
individual.  The  press,  and  of  course  the  broadcast  media,  shy  away 
from  presenting  in  their  news  similar  emotional  approaches  to  the 

presentation  of  counterindustry  view^s.  I  suppose  if  an  environmental 
group  wanted  to  buy  an  ad  opposed  to  nuclear  power  and  put  it  on 
the  television,  if  it  could  afford  to  do  so,  the  station  would  run  it.  But 
the  station  is  doing  little  to  tone  down  the  debate  in  some  of  the  oil  ads 

which  we  see  on  television.  And  I  think  it's  the  same  for  newspapers. 
I  suppose  the  stations  could  make  free  advertising  time  available. 

This  is  what  we  requested  in  our  FCC  letter.  And  out  of  6,000  stations 
we  have  written  to,  I  think  we  have  gotten  responses  from  about  600, 
many  of  whom  have  agreed  to  run  consumer-oriented  spots.  But  re- 

grettably, two  networks,  KBC  and  CBS,  I  believe,  did  not  find  the 
spots  which  your  fellow  colleagues  in  Congress  provided  the  networks 
to  be  appropriate  for  presenting  consumer  viewpoints  on  the  energy 
crisis. 

In  the  print  media,  as  I  say,  there  are  no  regulations  or  laws  that 
really  apply,  although  there  have  been  some  attempt  by  environmental 
groups,  such  as  Environmental  Action,  to  request  counter  ad  space  free 
of  charge.  A  letter  was  sent  from  Environmental  Action  on  March  4, 
to  the  ombudsman  of  the  Washington  Post,  requesting  that  the  Post 
give  free  space  to  an  environmental  group  to  present  views  opposed  to 
some  of  the  industry  positions  that  we  see  on  the  "op.  ed."  page  or 
similar  places.  As  far  as  we  know,  as  recently  as  last  week,  the  Post 
hadn't  replied  affirmatively. 

Mr.  BiCKwiT.  I  am  sorry,  I-dida't  hear  that. 
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Mr.  Shulmax.  The  Post  has  not  replied  affirmatively  to  this  request. 
We  know  that  some  publications  such  as  Playboy,  and  I  believe  Time, 

do  devote  free  advertising  space  to  citizen  gi^oups,  but  they  are  on 
generally  noncontroversial  issues.  It's  generally  not  the  energy-  crisis. 

There  is  a  vast  array  of  things  that  could  be  done.  I  have  just  sug- 

gested a  few  that  don't  involve  legislative  remedies,  but  are  really 
voluntary  actions  that  might  be  taken. 

Mr.  BiCKWiT.  If  on  reflection,  some  that  do  involve  legislative  reme- 
dies occur  to  you,  it  would  be  appreciated  if  you  could  make  those 

available  for  the  record  of  this  hearing  so  that  the  members  of  tliis 
committee  could  study  it. 

You  have  supported  tax  and  FPC  accounting  disincentives  with 
respect  to  grassroots  lobbying.  Presently  there  is  in  the  Congress  com- 

mittee legislation  which  would  apply  the  accounting  disincentives  at 
least  to  promotional  advertising  by  utilities  in  this  time  of  energy 

shoi-tage.  I  gathered  from  a  closing  remark  that  you  do  in  fact  sup- 
port that  approach.  Am  I  correct  in  that,  and  if  so,  could  you  elab- 

orate? 

!Mr.  Shijl]viax.  Yes,  most  definitely.  I  can't  imagine,  I  don't  see  how 
anyone  can  imagine,  the  need  for  utilities  to  promote  increased  use,  or 
any  use  of  natural  gas,  electricity,  or  oil  in  a  time  when  we  are  having 
problems  keeping  people  warm  in  Michigan  or  Minnesota  in  the  win- 

ter because  there  isn't  enough  oil  to  go  around.  So  that  an  outright 
prohibition  -on  promotional  advertising  might  even  be  appropriate. 
Several  State  utility  commissions  have  done  this.  At  a  minimum,  it 
would  seem  to  me  the  FPC  ought  to  change  the  promotional  adver- 

tising account  from  operating  to  nonoperating  so  that  any  promo- 
tional advertising  which  does  occur  would  not  be  subsidized  by  i*ate- 

payers.  This  could  be  effectuated  by  legislation  as  well.  If  anyone 
thinks  that  utilities  are  not  still  promoting  gas  or  electricity,  well,  one 
of  the  ads  which  the  Senator  sent  out  in  his  mquiry  is  by  the  Southern 

Co.,  exhibit  98.  It's  entitled  "Misconception."  I  quote,  "Misconception: 
it  doesn't  make  sense  for  utilities  to  promote  the  use  of  electricity  in  the 
face  of  an  energy  crisis.  Fact:  energy  must  be  available  whenever 

and  in  whatever  quantity  needed.  Customers  require  it."  I  won't  read 
the  whole  ad,  but  essentially,  what  the  ad  says  is  that  people  really 

ought  to  use  a  lot  of  electricity  this  winter  so  that  the  use  won't  fluc- 
tuate, so  that  the  company  could  make  better  use  of  its  existing  facili- 

ties. This  ad  was  run  last  September. 
Yet  as  recently  as  last  week,  in  a  far  more  subtle  attempt,  the  Wash- 

ington Gas  Light  Co.,  ran  this  ad  in  the  Washington  Post.  You  don't 
have  a  copv  of  it,  so  I  will  mark  it  exhibit  101,  and  give  it  to  you.  The 

ad  is  entitled,  "Give  Up  Old  Faithful,  So  You  Can  Give  Up  Oven 
Cleaning  with  a  Modern  Gas  Range."  The  general  text  of  the  ad 
encourages  people  whose  old  ovens  now  need  replacement  to  replace 

them  with  new  gas-powered,  self-cleaning  ovens.  While  I  don't  pro- 
fess to  know  very  much  about  self-cleaning  ovens,  from  what  T  under- 

stand, self-cleaning  ovens,  at  least  the  electric  type,  require  more 
electricity  to  do  the  cleaning  in  addition  to  the  cooking.  I  assume  it's 
the  same  thing  with  a  gas  self -cleaning  oven.  But  more  importantly, 
there  is  masqueraded  in  the  ad  a  little  paragraph  at  the  bottom  that 

says  "Eligibility  for  gas  service.  In  order  not  to  jeoparidze  the  supply 
of  gas  for  existing  customers,  no  new  applications  for  gas  service  are 
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presently  being  accepted.  However,  if  your  home  uses  natural  gas  for 

any  purpose,  you  are  entitled  to  replace  or  add  gas  appliances." 
Obviously,  this  is  an  attempt  to  sell  more  gas  appliances  and  to 

increase  consumption  of  gas  in  individual  households  which  are 
already  using  gas  for  more  limited  purposes. 

So  promotional  advertising  is  still  going  on.  I  don't  know  how  this 
ad  is  classified.  It  probably  is  promotional  and  will  be  reported  in 
FPC  account  913  and  will  be  a  legitimate  operating  expense  and 

probably  passed  along  to  rate  payers.  I  don't  think  there  is  any  rhyme or  reason  in  that  treatment. 

Mr.  BiCKWiT.  I  gathered  from  the  remark  the  chairman  made  that 
he  interpreted  your  analysis  of  Cooper  &  Weaver  to  support  the 

proposition  that  under  present  law,  the  tag,  "Write  your  Congress- 
man," is  the  only  thing  that  is  considered  by  the  service  and  the  courts 

in  deciding  whether  an  ad  is  deductible.  I  don't  think  that  was  the 
impression  you  meant  to  convey. 

Mr.  Shtjlman.  No,  sir,  I  think  by  my  quoting  from  Consumer's 
Power  and  Southwestern  Electric,  I  meant  to  indicate  that  the  tag  in 
many  cases  is,  in  fact,  irrelevant.  The  absence  of  a  tag  is  irrelevant. 

Mr.  BrcKwrr.  If  I  understood  you  correctly,  you  didn't  mean  to 
convey  that  Cooper  &  Weaver  think  that  is  the  only  thing  that  is 
considered  at  this  point  as  a  relevant  matter  in  deciding  a  question 
of  deductibility.  ̂ 

Mr.  Shulmax.  That  is  true ;  they  consider  several  factors. 
Mr.  BicKwiT.  On  the  Consumer  Power  case,  in  that  case,  the  court 

of  appeals  deferred  to  the  judgment  of  the  district  court  on  a  question 
of  fact,  did  they  not  ? 

Mr.  Shulman.  Yes,  that  is  correct. 
Mr.  BiCKwiT.  Do  you  happen  to  know  what  the  charge  to  the  jury 

was  at  the  district  court  level  ?  I  would  doubt  it,  in  view  of  the  fact 

that  it  doesn't  appear  in  the  reported  case. 
Mr.  Shulman.  Well,  do  you  have  the  district  court  opinion,  or  the 

cite  for  the  district  court  opinion  ?  In  case  you  don't,  it^  299  Federal 
Supplement,  page  1180. 1  believe  this  may  not  be  a  jury  case.  I  believe 
it  may  have  been  tried  before  a  judge.  In  that  case,  there  would  obvi- 

ously be  no  charge  to  the  jury. 
Mr.  BiGKWiT.  If  it  turns  out  that  it  was  a  jury  case,  it  would  be 

very  useful  for  this  record  to  know  what  the  charge  of  the  jury  was. 
If  that  could  be  made  available,  we  would  appreciate  it. 

Mr.  Shulman.  OK.  However,  looking  quickly  at  the  district  court 
case,  it  says  the  case  has  been  presented  to  the  court  on  a  stipulation 
of  facts,  supplemental  stipulation  of  facts,  testimony  adduced  at  trial, 
and  exhibits  submitted  with  the  stipulations  and  those  introduced  at 
the  trial.  The  court  has  also  had  the  benefit  of  a  series  of  briefs  sub- 

mitted by  the  parties  seriatim.  Plaintiff  requests  findings  of  fact  by 
the  court — that  is,  the  jud^.  In  addition  to  those  contained  in  the 
stipulation,  a  copy  of  the  stipulation  of  facts  and  supplemental  stipu- 

lation of  facts  is  appended  to  this  opinion.  I  will  check,  but  I  don't 
believe  that  this  was  a  jury  case. 

Mr.  BiCKwiT.  Your  point  is,  as  I  gathered  from  your  remarks  to  the 
chairman,  that  if  it  was  a  jury  case,  the  charge  could  not  have  been 
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that,  unless  you  see  a  tag  saying  "write  your  Congressman,"  this  ad 
is  deductible.  You  can  reason  that  from  the  holding  of  the  case;  is 
that  correct? 

Mr.  Shtjlman.  I  think  that  goes  without  saying.  As  I  said,  just 
from  commonsense.  Otherwise,  every  company  that  wanted  to  run  a 

political  ad  would  just  omit  the  words,  "write  your  Congressman." 
They  might  put  in  something,  "what  do  you  think?"  They  might 
say,  "that's  bad."  There  would  be  so  many  ways  to  circumvent  the 
law  that  there  wouldn't  be  any  law  to  enforce. 

Mr.  BiCKwiT.  And  if  it  were  a  case  decided  by  the  judge,  or  a  fact- 
finding of  the  judge,  then  his  charge  to  himself  could  not  have  been 

the  charge  that  I  iust  gave  you  ? 
Mr.  Shulman.  1  think  that's  correct. 
Mr.  BicKwrr.  I  would  like  to  thank  the  witness.  Thank  you,  Mr. 

Chairman. 
Mr.  Shulman.  Thank  you. 
Senator  Hart.  There  was  one  suggestion  you  had  that  I  wanted  to 

make  a  comment  on.  The  Power  Commission  and  IRS  would  have  an 

overwhelming  problem  in  auditing  or  re\'iewing  the  massive  amounts 
of  advertising,  as  you  imply.  But  to  permit  them  a  better  shot  at  insur- 

ing compliance  with  whatever  the  law  is,  why  not  require  the  ads  to  be 

labeled  and  identified,  like,  "not  printed  at  public  expense"  on  our  mail- 
ing, which  I  am  not  sure  is  always  literally  true,  either,  but  anyway, 

some  slug  line  that  would  alert  the  reader  as  well  as  the  Bureau  or  the 
Power  Commission  as  to  the  deductibility  of  the  ad.  Then  the  com- 

panies would  be  required  to  include  a  compendium  with  their  tax  re- 
turn or  Power  Commission  filing  of  the  ads.  Also,  it  seems  desirable 

to  encourage  IRS  to  set  up  a  number  of  hypotheticals  to  make  it  a  more 
predictable  business  for  the  tax  counsel. 

I  see  the  desirability  of  it,  but  the  usual  uneasiness  exists  in  promot- 
ing the  proposition  that  you  should  be  allowed  to  go  into  IRS  and 

argue  over  the  taxpayer's  return.  This  is  a  very  difficult  thing  to  re- 
solve. There  is  a  lot  of  complication. 

If  life  is  ideal  you  could  separate  the  specifics  on  the  appropriate 
occasions  and  insure  against  abuse  and  go  ahead.  But  I  don't  laiow 
whether  we  can.  But  the  suggestion  certainly  should  be  considered. 
Thank  you. 

Mr.  Shulman.  Senator,  just  one  brief  comment  in  that  regard.  The 
FPC  already  permits  the  rate  pairs  to  come  in  and  challenge  treatment 

of  advertising  engaged  in  by  utilities.  And  there  hasn't  been  a  great 
rush  to  the  FPC  door  to  police  these  things.  Therefore,  if  that  were 
permitted  in  regard  to  tax  treatment  of  ads,  and  perhaps  the  incentive 
for  reward  removed  so  that  the  only  basis  for  the  challenge  would  be  a 
belief  that  the  ad  was  improprely  trying  to  influence  the  legislative 

process,  I  really  can't  imagine  waiting*^  lines  at  the  district  court  trying 
to  challenge  the  services,  tax  treatment  of  these  things.  Thank*  you very  much. 

Senator  Hart.  Thank  you  for  your  interesting  and  thoughtfully 
prepared  testimony. 

Mr.  Shulman.  Thank  you.  i 
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iqxhibit  0 

Chabts  op  Corporate  Responses 

major  oil  company  advertising,  1973  (as  characterized  by  companies  responding  to  senator  hart's 
INQUIRY) 

Company  name 

Total 

expenditure 

Deductible  advertising  expenditures 
Product/ 

service 
Goodwill/ 

institutional 

Miscel- 
laneous 

Non- 

uct- 

iUe 

Atlantic  Richfield    $9,739,357  $3,386,142 
Exxon    25,064,936  U2, 532, 936 
Gulf  (estimates)    (15, 000, 000)      (7, 500, 000) 
Mobil    16,158,000  9,047,000 

Phillips    «8, 864, 474  4,855,469 
Shell    22,389,000  11,349,000 
Texaco    27,131,000  9,582,000 
Industry  trade  association:  API    1,610,000   

$6,353,215   
» 12, 532, 000   
(7, 500. 000)   
6,282,000      $829,000 
3,999,005   
3, 962, 000  » $7, 078, 000   

17,549,000   
1,610,000   

» Approximately. 

s  Phillips'  aggregate  expenditure  was  listed  by  that  company  as  being  $10,000  higher  than  the  sum  of  its  individual 
parts. 

8  Production  costs. 

UTILITIES  ADVERTISING,  1973  (AS  CHARACTERIZED  BY  COMPANIES  RESPONDING 

TO  SENATOR  HART'S  INQUIRY) 

Company  name 

Total advertising 

expenditure 

Deductible 

Product/  Goodwill/ 
service      institutional Miscel-  Non- 

laneous   deductible 

American  Electric  Power  Co    $1,411,689  $235,000 
Bjooklyn  Union  Gas  Co    81,400   
Columbia  Gas  of  New  York    31,308  11,940 
Commonwealth  Edison    2,639,783  275,373 
Con  Ed    1,195,000  1,195,000 
Forida  Plower  &  Light    869,946   
Georgia  Power  Co.    1,410,069 
Long  Island  Lighting  Co    774,000 
MJddlleSo.  Utilities,  Inc    453,715 
National  Rural  Electric  Coop.  Association    229,670 
New  York  State  Electric  &  Gas  Co    546, 674  77, 914 
Rochester  Gas  &  Electric    401,480  27,000 
Southern  Co    591,399   
Vepco    563,402  164,366 
Industry  Trade  Association:  American  Gas  As- 

sociation   6,374,000  2,834,000 

352, 802 
380, 000 
453,715 

$983,000   $194,000   
81,400   
19,058      310   

2,364,410   

"869,'946""I""""   'O) 814,512    242,755   
394,000   

"229,'676"""r"rrr"rii"r"" 240,751     228,009   
374,000   
591,399   
399,036   

3,540,000   

MISCELLANEOIS  INDUSTRY  ADVERTISING,  1973  (AS  CHARACTERIZED  BY 

COMPANIES  RESPONDING  TO  SENATOR  HART'S  INQUIRY) 

Allegheny  Airlines    $4,253,284 
Beech  Aircraft    1, 785, 795 
Bethieham  Steel    (3) 
General  Atomic      230,000 
General  Motors    243,000,000 
General  Electric    (3) 
United  Airlines    28,070,000 

$4,092,284  $161,000 
1, 785, 795         9  a  60, 000 

230  oS 
 ^'^ 

<238,140,'000       S4,86'd,d66 

■"28,"070,'000""II"I"I"I 

1  FPL  did  not  deduct  the  "ad"  sent,  they  considered  it  a  below-the-line  deduction. 
'.Included  in  fiscal  year  1974  accounting. 
'.Not  provided. 
*  Two-thirds  of  advertising  expenditures. 
•  One-third  of  advertising  expenditures, 
t  Estimate. 
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Senator  Hart.  The  committee  welcomes  our  next  witness,  Mr.  Les- 
ter Fant,  a  partner  in  Cohen  &  Uretz,  a  tax  law  firm,  and  tax  specialist. 

Mr.  Fant,  if  you  were  here  earlier,  I  have  already  identified  myself 
as  an  illiterate  when  it  comes  to  the  Internal  Revenue  Code.  If  I  don't 
respond  very  promptly  to  your  testimon]^,  it  will  simply  be  that  I 
never  tried  to  fight  the  battle  of  understanding. 

STATEMENT  OF  LESTER  G.  'FAKT  HI,  ATTORNEY,  COHEN  &  URETZ, 
WASHINGTON,  D.C. 

Mr.  Fant.  Mr.  Chairman,  I  think  that  is  a  very  modest  disclaimer 
for  you  to  make,  and  I  am  certain  matters  we  are  dealing  with  are 
completely  within  your  comprehension,  so  I  have  no  reservations 
caused  by  your  disclaimer. 

Senator  Hart.  All  right,  try  me. 
Mr.  Fant.  Mr.  Chairman,  since  you  have  already  identified  me,  1 

will  not  further  identify  myself  for  the  record. 
I  was  asked  by  the  subcommittee  to  make  a  study  of  section  162(e) 

of  the  Internal  Revenue  Code  and  the  Treasury  regulations  issued 
thereunder,  and  to  arrive  at  a  judgment  as  to  the  application  of  these 
provisions  to  certain  advertisements  which  have  been  introduced  into 
the  record  as  exhibits  1  through  99. 

I  am  grateful  to  the  subcommittee  for  this  opportunity  to  express 
my  views.  I  believe  that  this  matter  has  implications  far  beyond  the 
tax  provision  which  I  will  discuss  and  the  dollars  involved,  even 
though  the  dollars  involved  could  be  quite  substantial.  I  believe  the 
subject  of  these  hearings  has  a  direct  bearing  on  the  health  of  our 
domestic  society. 

There  was  a  time  when  influence  of  each  man's  voice  on  affairs  of 
state  was  determined  by  the  rightness  of  what  he  said,  and  the  persua- 

siveness with  which  he  spoke.  It  was  against  this  backgroimd  that  the 

^  Were  not  reproducible  and  are  In  the  committee  flies. 
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first  amendment  to  the  Constitution  of  the  United  States  was  adopted, 
guaranteeihg  each  man  the  freedom  to  express  his  views  on  political, 
social,  and  religious  questions. 

In  this  age  of  modern  communications,  however,  a  man's  influence 
upon  affairs  of  state  is  determined  not  only  by  the  rightness  of  what 
he  says,  and  the  persuasiveness  with  which  he  says  it,  but  also  by  the 
amount  of  money  which  he  is  able  and  willing  to  spend  in  order  to 
advance  his  views. 

The  preparation  and  publication  of  advertisements,  and  other  uses 
of  communications  media,  are  extremely  expensive.  And  yet,  a  skill- 

ful media  campaign  is  one  of  the  most  effective  means  of  influencing 
the  affairs  of  state.  The  well-financed  supporter  of  a  particular  idea 
can  make  a  more  effective  presentation,  and  can  reach  a  greater  audi- 

ence, than  an  individual  of  average  means  who  might  oppose  that  idea. 
Many  subjects  of  governmental  concern  have  a  direct  and  tangible 

financial  impact  on  business,  whereas  their  impact  on  the  lives  of  pri- 
vate citizens  is  diffuse  and  intangible.  For  example,  the  recreational 

and  esthetic  value  of  an  unpolluted  stream  provides  enjoyment  to  a 
private  citizen,  but  gives  him  with  no  funds  with  which  to  finance  a 
campaign  to  keep  the  stream  clear. 

The  businessman,  who  can  reduce  his  costs  by  dumping  untreated 
wastes  into  the  stream,  can  use  a  part  of  his  cost  savings  to  engineei 
governmental  approval  of  the  dumping. 

Even  governmental  decisions  which  directly  affect  the  finances  of 
grivate  citizens  do  not  generate  effective  opposition  to  business  pub- 
city  and  advertising  campaigns.  For  example,  a  change  in  the  regu- 

lation of  basic  commodities,  or  the  price  support  levels  for  agricultural 
products,  might  cost  20  million  Americans  an  additional  $10  per  year, 
which  is  less  than  3  cents  per  person  per  day. 

The  same  decision,  however,  generates  an  additional  $200  million  for 
the  producers  and  suppliers  involved.  Business  might  reasonably  al- 

locate 10  percent  of  this  amount  to  a  program  of  public  relations  and 
direct  lobbying  with  which  to  secure  the  desired  decision. 

If  all  business  expenditures  in  such  a  campaign  were  deductible  for 
Federal  income  tax  purposes,  business  would  have,  in  the  foregoing 
example,  $40  million  to  use  to  influence  the  American  people  and  the 
Federal  Government.  Of  this  $40  million,  $20  million,  or  10  percent 
of  the  expected  return  from  the  decision  in  question,  would  come  from 
the  treasury  of  business,  and  $20  million  would  come  from  the  Federal 
Treasury  through  a  reduction  in  the  taxes  which  business  would  other- 

wise pay.  With  such  funds  available,  business  can  virtuallj^  overwhelm 
the  will  of  the  American  people  on  any  particular  question. 

Notwithstanding  the  imbalance  of  power  between  business  interests 
and  private  citizens,  a  substantive  law  prohibiting  business  from  ex- 

pressing its  views  on  governmental  questions  would  seem  foreign  to  a 
society  dedicated  to  free  speech. 

I  am  not  prepared  to  suggest  a  resolution  to  the  tension  between 
the  sound  public  policy  favors  equalizing  the  influence  of  private 
citizens  and  businesses  on  affairs  of  government,  and  the  constitutional 
prohibition  against  limitations  on  free  speech. 

I  do,  however,  suggest  that  this  is  a  problem  which  affects  the  health 
of  our  democratic  institutions,  and  that  it  is  a  problem  which  merits 
further  consideration.   ^ 
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Short  of  a  direct  prohibition  on  expenditures  by  businesses  for  ad- 
vertising, there  are  measures  which  can  reduce  the  imbalance  of  power 

I  have  described.  In  the  example  I  gave,  business  spent  $40  million 
on  advertising  campaigns,  of  which  $20  million  came  from  treasury 
of  business,  and  $20  million  came  from  the  Federal  Treasury  as  a 
result  of  tax  deductions  to  business  resulting  from  claimning  a  $40 
million  deduction  for  the  amount  expended. 

Historically,  in  fact,  the  expenditures  outlined  above  have  been 
nondeductible  for  Federal  income  tax  purposes,  and  consequently, 
none  of  the  expenditures  should  come  from  the  Federal  Treasury. 

In  the  hypothetical  discussed  above,  this  means  that  if  business  is 
only  willing  to  spend  $20  million  out  of  pocket,  then  it  could  only  con- 

duct a  campaign  which  cost  $20  million. 
Under  section  162(e)  of  the  Internal  Revenue  Code,  expenditures 

for  grassroots  lobbying  are  nondeductible. 
I  would  like  first  to  put  section  162  (e)  into  the  general  context  of  the 

tax  system,  and  to  briefly  review  its  history. 
Under  the  Internal  Revenue  Code,  Federal  income  tax  is  com- 

puted by  first  determining  the  amount  of  all  income  from  whatever 
source  derived,  received  by  a  taxpaying  entity,  such  as  an  individual 
or  a  corporation.  From  this  gross  income,  deductions  specifically  enu- 

merated by  Congress  are  allowed  for  the  purpose  of  arriving  at  taxable 
income.  The  tax  rate  is  then  applied  aganist  taxable  income,  and  the 
amount  of  tax  produced  is  paid. 

It  has  often  been  stated  by  the  courts  that  deductions  are  a  matter 

of  "legislative  grace,"  and  that  taxpayers  have  no  inherent  claim  to 
deduct  from  their  gross  income  any  amount  not  specifically  allowed 
by  Congress. 
Many  of  the  deductions  allowed  under  the  Internal  Revenue  Code 

are  permitted  for  the  purpose  of  computing  an  amount  roughly  equiva- 

lent to  a  taxpayer's  net  income,  or  net  profit.  Additional  deductions, 
such  as  charitable  deduction,  the  rapid  amortization  of  pollution  con- 

trol facilities,  and  medical  deductions,  are  permitted  by  the  Internal 
Revenue  Code  as  an  expression  of  a  wide  varietv  of  public  policies. 

Section  162  of  the  code  permits,  generally,  a  deduction  from  income, 
for  all  the  ordinary  and  necessary  expenses  paid  or  incurred  during 
the  taxable  year  on  carrying  on  any  trade  or  business. 

The  general  purpose  of  this  section  is  to  permit  taxpayers  to  deduct 
all  amounts,  whatever  they  might  be,  which  are  spent  in  earning 
income,  so  that  the  tax  will  only  be  applied  to  the  taxpayer's  net income. 

Some  expenditures  which  are  made  in  earning  income,  however,  are 
specifically  made  nondeductible  under  section  162  of  the  Code.  In 

these  instances  a  taxpayer's  taxable  income  might  exceed  its  net 
income,  or  net  profit  from  business. 

One  example  of  an  expenditure  which  is  paid  in  connection  with 

a  taxpayer's  business,  but  which  is  nondeductible  for  income  tax  pur- 
poses is  an  expenditure  for  what  is  generally  referred  to  as  grassroots 

lobbying.  Section  162(e),  which  disallows  deductions  for  grassroots 
lobbying  is  not  in  the  Internal  Revenue  Code  for  the  purpose  of 

determining  the  taxpayer's  net  income.  Instead,  the  purpose  of  section 
162(e)  is  to  reduce  the  disparity  between  the  ability  of  businesses  and 
private  citizens  to  engage  in  grassroots  lobbying. 
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Before  analyzing  section  162(e)  in  detail,  however,  I  would  like  to 
point  out  the  requirements  that  must  be  met  before  section  162(e) 
becomes  even  relevant. 

In  the  first  place,  an  advertisement,  to  be  deductible  at  all  under 
section  162,  must  be  ordinary  and  necessary  business  expense. 

An  example  of  an  advertisement  which  is  not  an  expense  would  be 
an  advertisement  which  is  part  of  a  capital  expenditure. 

For  example,  if  a  business  published  an  advertisement  urging  that 
a  county  board  of  supervisors  grant  a  necessary  permit  for  the  con- 

struction of  a  business  facility,  the  cost  of  that  ad  might  be  considered 
a  part  of  the  cost  of  the  facility  when  it  was  constructed. 
tinder  these  circumstances,  the  business  would  not  be  entitled  to  a 

current  deduction  for  the  expenditure,  but  would  be  required  to  cap- 
italize the  cost  of  the  ad,  along  with  the  other  costs  of  the  facility  and 

write  them  off  over  the  useful  life  of  the  facility. 

The  courts  have  held  that  the  terms  "ordinary"  and  "necessary"  re- 
quire that  an  expenditure  be  "appropriate  and  helpful."  An  example 

of  an  advertisement  which  would  not  be  appropriate  and  helpful 
would  be  one  which  did  not  bear  the  business  name,  or  which  promoted 
solely  the  personal  interest  of  the  shareholder  of  the  corporation,  or 
any  taxpayer  other  than  the  taxpayer  claiming  a  deduction  for  the 
cost  of  the  ad. 

Treasury  regulations  hold  that,  in  general,  goodwill  and  institu- 
tional advertising,  even  though  it  does  not  directly  promote  the  sales 

of  a  business  product,  is  to  be  considered  an  ordinary  and  necessary 
business  expense.  Treasury  regulations  section  1.162-20  (a)  (2)  pro- 

vides that  institutional  or  goodwill  advertising  which  keeps  the  tax- 
payers' name  before  the  public  is  generally  deductible  as  an  ordinary 

and  necessary  business  expense,  provided  the  expenditures  are  related 
to  patronage  the  taxpayer  might  reasonably  expect  in  the  future. 
An  example  given  in  the  regulations  of  goodwill  advertising  as  ad- 

vertising which  keeps  the  taxpayer's  name  before  the  public  in  con- 
nection with  encouraging  contributions  to  the  Ked  Cross,  or  the  pur- 

chase of  U.  S .  savings  bonds. 
In  addition,  the  regydations  specifically  permit  deductions  for  ex- 

penditures for  advertising  which  presents  views  on  economic,  financial, 
social,  or  other  questions  of  general  nature,  provided  such  advertising 
does  not  involve  the  type  of  "grassroots"  lobbying  which  is  prohibited 
under  section  162  (e) . 

The  regulations  relating  to  goodwill  and  institutional  advertising 
had  their  genesis  in  wartime,  when  many  corporations  sold  all  their 
products  directly  to  the  Government  for  the  military  effort,  but  sought 
to  publish  institutional  or  goodwill  advertising  in  order  to  keep  their 
corporate  name  before  the  public. 

It  is  eas;^  to  conceive  of  expenses  for  grassroots  lobbying  that  satisfy 
the  foregoing  tests  were  it  not  for  the  specific  prohibition  in  section 
162(e).  An  advertisement  designed  to  influence  private  citizens  and, 
indirectly,  legislators,  to  take  some  action  which  which  would  increase 
a  business  profit,  could  easily  be  said  to  be  an  ordinary  and  necessary 
business  expense  for  that  business.  Such  expenditures  would  not  be 
allowable  as  deductions,  however,  if  they  satisfied  the  tests  for  ap- 

plication of  section  162(e)  which  prohibits  deductions  for  "grass- 
roots" lobbying.    
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Before  leaving  the  sections  of  the  regulations  related  to  institu- 
tional advertising,  I  would  like  to  point  out  that  the  general  language 

that  permits  deductions  for  the  cost  of  presenting  views  on  economic, 
financial,  or  social  questions  does  not  override  the  prohibition  against 
deductions  for  grassroots  lobbying.  It  cannot  be  argued  that  the  costs 
of  advertisements  in  a  lobbying  campaign  are  deductible  as  goodwill 
advertising  the  advertisement  also  fall  within  the  definition  of  grass- 

roots lobbying. 
The  regulations  make  clear  that  the  denial  of  deductions  for  grass- 

roots lobbying  supersedes  the  allowance  of  deductions  for  institutional 
and  goodwill  advertising. 

I  would  like  also  to  comment  briefly  upon  the  histor}^  of  section 
162(e).  Kegulations  issued  by  the  Commissioner  of  Internal  Revenue 
in  1918,  without  specific  statutory  authority,  denied  deductions  for 

expenditures  for  "lobbying  purposes,  the  promotion  or  defeat  of  legis- 
lation, the  exploitation  of  propaganda  *  *  *"  The  Supreme  Court,  in 

Textile  Mill  Securities  Corp.  v.  Commissioner^  which  was  decided  in 
1941,  held  that  such  regulations,  as  applied  to  direct  lobbying  efforts, 
were  valid  interpretations  of  the  statutor}^  requirements  that  a  business 
expense  be  "ordinary  and  necessary"  in  order  to  be  deductible. 

In  Canvmarano  v.  U.S.^  which  was  decided  in  1959,  the  Supreme 
Court  again  considered  the  validity  of  the  regulations  which  denied 
deductions  for  grassroots  lobbying.  In  the  Carrmiarano  case,  the  court 
considered  the  lobbying  efforts  of  a  wholesale  beer  distributor  designed 
to  block  enactment  of  an  initiative  which  would  give  the  State  a  mo- 

nopoly on  wholesale  beer  distribution  and  therefore  terminate  the  tax- 
payer's business  activity. 

This  was  a  very  clear  case  in  which,  from  a  strictly  financial  point 
of  view,  the  expenditures  would  qualify  as  ordinary  and  necessary,  be- 

cause, if  the  initiative  were  successful,  it  would  be  the  end  of  the 

taxpayer's  business.  The  Supreme  Court,  however,  held  that  the 
amounts  for  grassroots  lobbying  spent  were  nondeductible. 

The  Supreme  Court  relied  heavily  on  the  regulations.  The  Court  held 
that  since  the  regulations  had  been  in  effect  for  more  than  40  years, 
and  since  during  that  40-year  period  the  taxing  statute  had  been  re- 

peatedly reenacted,  the  regulations  had  the  force  of  law.  The  argument 
generally  was  that  Congress  knew  how  the  Commissioner  was  inter- 

preting ordinary  and  necessary,  and  if  Congress  disapproved  of  this 
mterpretation,  they  would  have  changed  the  law  in  one  of  the  re- 
enactments  of  section  162. 

In  Cam/marano  the  taxpayer  further  argued  that  if  the  regulation 
was  construed  to  deny  the  deduction,  the  regulation  would  amount  to 
a  limitation  upon  freedom  of  speech  which  would  be  prohibited  by 
the  First  Amendment  to  the  Constitution.  The  taxpayer  cited  various 
early  cases  in  which  the  Supreme  Court  had  held  that  various  types 
of  direct  taxes  upon  the  expression  of  views  were  unconstitutional. 

In  response  to  this  argument,  however,  the  Supreme  Court  held: 
Petitioners  [the  taxpayers]  are  not  being  denied  a  tax  deduction  because  they 

engage  in  constitutionally  protected  activities,  but  are  simply  being  required  to 
pay  for  those  activities  entirely  out  of  their  own  pockets,  as  everyone  else  engag- 

ing in  similar  activities  is  required  to  do  under  the  provisions  of  the  Internal 
Revenue  Code.  Nondiscriminatory  deniel  of  deductions  from  gross  income  to  sums 
expended  to  promote  or  defeat  legislation  is  plainly  not  "aimed  at  the  suppression 
of  dangerous  ideas."  Rather,  it  appears  to  us  to  express  a  determination  by  Con- 
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gress  that  since  purchased  publicity  can  influence  the  fate  of  legislation  which  will 
affect,  direct  or  indirectly,  all  in  the  community,  everyone  in  the  community 
should  stand  on  the  same  footing  as  regards  its  purchase  so  far  as  the  Treasury 
of  the  United  States  is  concerned. 

Based  upon  this  interpretation,  the  Supreme  Court  explicitly  held 
that  the  denial  of  deductions  for  grassroots  lobbying  was  consistent 
with  the  Constitution.  The  tax  provisions  we  are  considering  do  not 
bear  the  same  constitutional  handicaps  that  a  direct  prohibition  upon 
business  advertising  might  bear. 

Shortly  after  the  Supreme  Court's  decision  in  Carrymaramx)^  the 
Treasury  Department  issued  new  regulations  which  provided  a  greater 
elaboration  of  the  rules  disallowing  lobbying  expenses,  and  nirther 
provided  for  the  pro  rata  disallowance  of  deductions  for  dues  paid 
to  labor  unions  and  trade  associations  and  other  organizations  en- 

gaged in  lobbying.  The  Service,  at  the  same  time,  began  a  more  vigor- 
ous program  of  enforcement  of  the  regulations. 

In  the  Kevenue  Act  of  1962,  however.  Congress  adopted  section 
162(e)  which  repudiated  the  regulation  provisions  denying  deduc- 

tions for  "direct"  lobbying,  but  adopted  into  the  Code  the  regula- 
tions denying  deductions  for  "grassroots"  lobbying.  The  provisions 

which  made  these  changes  originated  in  the  Ways  and  Means  Com- 
mittee, and  were  opposed  by  the  administration. 

Under  section  162(e)  (1) ,  deductions  are  allowed  for  "direct"  lobby- ing, which  is  defined  as  direct  appearances,  submission  of  statements, 
and  sending  of  communications  to  committees  or  members  of  legisla- 

tive bodies,  with  respect  to  legislation  or  proposed  legislation  of  direct 
interest  to  the  taxpayer.  Dues  paid  to  membership  organizations,  such 
as  business  leagues  and  labor  unions,  which  are  attributable  to  "direct" 
lobbying,  are  likewise  deductible.  Under  section  162(e)  (2)  (B),  how- 

ever, Congress  drew  a  clear  line  between  expenditures  for  direct  lobby- 
ing and  expenditures  for  grassroots  lobbying.  Section  162(e)  (2)  (fi) 

states  that  no  amoimt  is  deductible  which  is  paid : 
In  connection  with  any  attempt  to  influence  the  general  public  or  segments 

thereof  with  respect  to  legislative  matters,  elections,  or  referendums. 

The  report  of  the  Senate  Finance  Committee  on  section  162(e)  (1) 
stated  that  it  was  felt  that  the  deduction  should  be  permitted  for  direct 
lobbying,  which,  as  I  stated  earlier,  is  defined  as  lobbyiug  expenses 
involved  in  direct  contacts  with  members  of  the  legislative  bodies  or 
their  committees  with  respect  to  legislation  which  has  a  direct  influence 
on  the  business  of  the  taxpayer. 

The  reason  advanced  by  the  Senate  Finance  Committee  was  that 
taxpayers  could  get  deductions  for  communications  with  the  excutive 
branch  of  the  Government,  or  litigation  before  the  judicial  branch. 
Section  162(e)(1)  equalizes  the  tax  treatment  of  expenditure  for 
communications  with  the  executive,  legislative,  and  judicial  branches, 
provided  they  are  also  ordinary  and  necessary  expenses. 

The  principal  reason  for  supporting  the  prohibition  of  deductions 
for  grassroots  lobbying  is  the  desirability,  which  I  discussed  earlier, 
of  reducing  the  disparity  between  the  ability  of  individual  private 
citizens,  and  business  organizations,  to  influence  the  affairs  of 
Government. 

The  Supreme  Court,  as  pointed  out  above,  described  this  policy 
as  one  of  achieving  "tax  equilibrium."  Since  the  private  citizen  gete 
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no  deductions  for  expenditures  made  in  opposition  to  water  pollution, 

equilibrium  is  achieved  if  business  organizations,  desiring  to  dump 
untreated  wastes  in  streams,  likewise  get  no  deductions  for  their  pub- 

licity campaign  designed  to  achieve  that  end. 

The  notion  that  "tax  equilibrium"  supports  the  denial  of  deductions 
for  grassroots  lobbying  has  been  criticized  on  the  grounds  that  if 
successful,  the  private  citizen  will  receive  recreational  or  esthetic 
enjoyment,  but  will  not  have  to  pay  taxes  to  the  Government  on  these 
nonfinancial  gains.  The  rewards  to  business,  however,  are  financial, 
and  the  business  will  pay  taxes  to  the  Government  if  it  realizes  taxable 
additional  profits  as  a  result  of  success  in  influencing  the  Government. 
Under  this  analysis  tax  equilibrium  is  achieved  by  allowing  the 
deductions  for  grassroots  lobbying  and  taxing  the  income  realized 
by  the  business  if  the  lobbying  is  successful. 

The  foregoing  argument  ignores  the  fact  that  if  private  citizens 
were  to  receive  some  financial  return,  such  as  a  statutory  bounty, 
under  the  Kefuse  Act  of  1899,  this  income  would  be  taxable  to  the 

private  citizen,  just  as  business*  financial  rewards  are  taxable. 
In  other  words,  the  deductibility — the  denial  of  the  deduction  for 

these  expenditures  is  across  the  board  and  treats  private  citizens 
and  businesses  equally.  Likewise,  the  rewards  of  such  lobbying  are 
treated  equally  smce  both  business  and  private  citizens  pay  taxes  if 
they  receive  financial  rewards  from  their  lobbying  efforts. 
Furthermore,  even  if  it  is  accepted  that  the  denial  of  deductions 

from  grassroots  lobbying  is  a  deviation  from  strict  tax  neutrality,  this 
deviation,  as  a  matter  of  policy,  is  appropriate.  Since  business  will 
receive  financial  rewards  for  its  success  in  grassroots  lobbying,  it  has 
a  ready  fund  for  use  against  private  citizens  seeldng  to  protect  rec- 

reational or  esthetic  interests. 
In  addition,  the  rewards  to  business  of  favorable  governmental 

action  are  often  direct  and  measurable  whereas  the  rewards  to  private 
individuals  are  indirect  and  diffused.  For  these  reasons  business  has 
both  the  far  greater  motivation,  and  the  far  greater  ability  to  conduct 
effective  grassroots  lobbying  efforts  in  order  to  influence  governmental 
actions. 

As  a  matter  of  public  policy  it  is  desirable  to  reduce  business  power 
by  denying  the  deductions  for  grassroots  lobbying,  whether  such  denial 
results  in  tax  equilibrium  or  a  tax  disadvantage  to  business. 

Before  ending  the  discussion  of  tax  equilibrium,  I  would  like  to 
point  out  the  tax  treatment  of  lobbying  expenditures  by  other  organi- 

zations recognized  by  the  Internal  Revenue  Code. 
As  we  discussed  earlier,  a  private  citizen  gets  no  deductions  for 

either  his  direct  lobbying  or  his  grassroots  lobbying.  A  business,  how- 
ever, is  entitled  to  a  deduction  for  its  direct  lobbying,  but  not  for  his 

grassroots  lobbying. 
Tax-exempt  organizations  are  not  concerned  with  the  question  of 

whether  lobbying  expenses  are  deductible,  because  they  pay  no  taxes 
on  their  income. 

The  tax  treatment  of  contributions  to  these  organizations  is  im- 
portant to  the  organizations  and  their  donors.  Charities  and  educa- 

tional and  scientific  organizations  lose  their  tax-exempt  status  if  they 
engage  in  lobbying  as  more  than  an  insubstantial  part  of  their  activity. 
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Therefore,  these  organizations  are  basically  precluded  from  en- 
gaging in  lobbying. 

Action  or  social  welfare  organizations  can  engage  in  lobbying,  but 
contributions  to  these  organizations  are  nondeductible. 
Labor  unions  likewise  can  engage  in  this  type  of  lobbying.  Union 

dues,  if  they  are  ordinary  and  necessary  business  expenses,  and  if  the 
union  member  itemizes  his  deductions,  are  deductible  unless  the  union 
engages  in  lobbying  as  a  substantial  activity.  If  so,  the  union  member 
can  still  get  a  deduction  for  the  portion  of  nis  dues  allocable  to  direct 
lobbying,  but  not  for  grassroots  lobbying. 

Business  leagues,  such  as  the  chamber  of  commerce,  are  treated 
similarly  to  labor  unions.  That  is,  deductions  are  allowed  for  dues 
which  are  ordinary  and  necessary  business  expenses  to  the  member, 
and  bear  a  direct  relationship  to  the  member's  business  unless  a  sub- 

stantial part  of  the  activities  of  the  business  league  are  lobbying. 
In  that  event,  the  portion  of  the  dues  allocable  to  direct  lobbying  is 

deductible,  but  the  portion  allocable  to  grassroots  lobbying  is 
nondeductible. 

The  denial  of  deductions  for  grassroots  lobbying,  as  we  discussed 
above,  will  a  marginal  impact  at  best.  The  funds  used  for  this  purpose 
must  come  solely  from  the  business  organization  itself,  with  no  con- 

tributions from  the  Federal  Treasury.  The  significance  of  grassroots 
lobbying  is  such  that  businesses  will  freely  spend  from  their  own  funds, 
because  of  the  importance  to  them  of  the  objectives  to  be  <ybtained. 

I  believe  that  as  a  matter  of  policy  it  is  desirable  to  require  business 
to  pay  for  grassroots  lobbying  solely  from  its  own  funds,  and  that  sec- 

tion 162(e)  (2)  serves  an  important  function  by  marginally  reducing 
that  amount  of  grassroots  lobbying  engaged  in  by  business.  This  func- 

tion is  only  served,  however,  if  section  162(e)  is  regularly  enforced. 
With  this  background,  I  would  like  to  review  section  162(e)  (2)  and 

the  regulations  thereunder,  and  discuss  its  application  to  expenditures 
for  advertising  which  are  the  subject  of  this  hearing. 

As  pointed  out  above,  section  162(e)  (2)  is  a  limitation  and  only  has 
application  to  expenditures  which  would  otherwise  qualify  as  ordmary 
and  necessary  business  expenses.  Section  162(e)  (2)  denies  deductions 
for  expenditures  for  grassroots  lobbying  if  this  expenditure  satisfies 
the  three  tests  set  forth  below. 

These  tests  I  have  determined  both  from  the  literal  wording  of  the 
statue  and  the  regulations,  and  also  from  my  interpretation  of  con- 

gressional intent  at  the  time  or  enactment  of  section  162(e). 

1.   MJGISLATIVE  MATTER 

Before  an  advertisement  is  considered  grassroots  lobbying,  it  must 
concern  "legislative  matters." 
^  An  expenditure  for  advertisement  would  be  allowable  as  a  deduc- 

tion if  the  advertisement  relates  to  something  other  than  "legislative 
matters." 

In  my  opinion,  the  term  "legislative  matter"  refers  to  matters  which 
are  appropriately  the  subject  of  legislation. 

I  believe  that  an  advertisement  can  relate  to  "legislative  matters" 
even  though  no  legislation  is  pending  with  rjBspect  to  the  subject  of  the 
advertisement  at  tne  time  the  advertisement  is  printed. 
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The  regulations  do  not  define  "legislative  matters."  The  regulations 
which  allow  deductions  for  direct  lobbying  do,  however,  define  the 

terms  "legislation  or  proposed  legislation"  to  include  "bills  and  res- 
olutions introduced  by  a  member  of  a  legislative  body,  as  well  as  oral 

or  written  proposals  for  legislative  action  submitted  to  a  legsilative 
body  or  to  a  member  of  such  body." 

The  term  "legislative  matters"  is  literally  broader  than  the  terms 
"legislation  or  proposed  legislation."  I  believe  therefore  that  "legisla- 

tive matters"  can,  under  some  circumstances,  include  matters  which  are 
not  the  subject  of  pending  legislation  at  the  time  the  advertisement  is 
run. 

The  purpose  of  the  denial  of  the  deduction  is  to  offset  businesses' 
superior  financial  and  organizational  strength  with  respect  to  legis- 

lative matters.  The  need  for  this  offset  is  as  great  when  business  is  pre- 
paring the  public  for  anticipated  legislation  as  it  is  when  such  legis- 

lation is  actually  pending. 
Furthermore,  business  can,  to  some  extent,  control  the  timing  of 

the  introduction  of  the  legislation  favorable  to  the  business,  and  can 
anticipate  the  introduction  of  legislation  unfavorable  to  business. 

If  section  162(e)(2)  were  onlj^  applicable  when  le^slation  was 
actually  pending,  it  could  be  avoided  hj  first  conductmg  extensive 
publicity  campaigns  to  generate  interest  in  the  general  public  in  the 
passage  of  legislation,  and  at  the  conclusion  of  such  campaign  intro- 

ducing the  legislation  itself. 
The  fact  that  legislation  is  pending,  however,  is  important  proof 

that  the  subject  of  an  advertisement  is  a  legislative  matter. 

2.   ArrEMTT  TO  INFLUENCE  GENERAL  PUBLIC 

If  an  advertisement  relates  to  a  legislative  matter,  the  advertisement 
must  be  considered  in  light  of  the  second  test,  which  is  found  in  the 
statute,  "Does  the  advertisement  amount  to  an  attempt  to  influence  the 
general  public?" 

Deductions  are  only  disallowed  imder  section  162  (e)  (2)  for  expendi- 
tures which  amount  to  an  "attempt"  to  influence  the  general  public The  determination  of  whether  an  advertisement  constitutes  such  an 

"attempt"  can  only  be  made  by  analyzing  the  advertisement  itself  to 
determine  if ,  as  a  whole,  a  reader  of  tne  advertisement  might  be  "influ- 

enced" with  respect  to  a  legislative  matter. For  example,  an  advertisement  relating  to  a  legislative  matter  could 
serve  a  purely  educational  purpose  by  fairly  presenting  all  factors 
which  support  both  sides  of  an  issue,  and  leaving  the  public  the  ability 
to  make  up  its  own  mind.  An  advertisement,  however,  which  presents 
only  one  side  of  an  issue,  would  appear  on  its  face  to  be  an  attempt  to 
influence  the  general  public. 
The  regulations  cite  attempts  to  encourage  the  public  to  contact 

members  of  a  legislative  body  for  the  purpose  of  supporting  or  oppos- 
ing legislation  as  examples  of  grassroots  lobbying.  The  reference  to 

encouraging  the  public  to  contact  legislators  is  an  example,  and  I  agree 
with  the  earlier  witness  that  an  advertisement  which  doesn't  directly 
and  literally  encourage  the  public  to  contact  legislatgrs  can  still  bo  an 
attempt  to  influence  .the  general  public  within  the  meaning  of  the 
statute, 
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The  statute  itself  refers  to  attempts  to  "influence  the  general  public" 
The  general  public  can  be  influenced,  and  the  statute  can  become  appli- 

cable, even  if  the  public  is  not  directly  urged  to  contact  legislators. 
I  feel,  however,  that  an  "attempt"  can  only  be  found  in  an  sSvertise- 
ment  if  the  advertisement  presents  only  factors  which  support  the  self- 

ish interests  of  business. 
For  example,  exhibit  39  is  devoted  to  costs  of  clean  air.  The  ad  lists 

a  large  number  of  additional  expenses  which  the  public  bears  as  a 
result  of  the  Federal  Clean  Air  Act.  No  mention  whatsoever  is  made 
of  the  benefits  which  the  public  derives  from  the  Clean  Air  Act.  As  a 
result,  I  feel  that  this  ad  can  be  readily  classified  as  an  attempt  to  influ- 

ence the  general  public,  even  though  the  ad  does  not  directly  call  for 
the  public  to  contact  the  Congressman. 

I  base  this  in  part  upon  my  confidence  in  the  degree  of  political  edu- 
cation in  our  society  and  my  belief  that  if  an  advertisement  encour- 

ages an  individual  to  feel  great  concern  about  a  legislative  matter,  that 
individual  knows  that  the  way  to  express  this  concern  is  by  contacting 
his  legislative  representative. 

An  advertisement  which  generates  such  concern  has  the  effect  of 
causing  the  public  to  contact  its  representative  even  though  there  is 
no  explicit  instruction  to  do  so  on  the  face  of  the  ad.  The  deductibility 
of  an  expenditure  for  an  advertisement  should  be  governed  by  the 
overall  substance  of  the  advertisement  itself  and  not  by  the  presence  or 

absence  of  any  particular  key  words  such  as  "contact  your  legislator." 
The  fact  that  an  advertisement  presents  only  one  point  of  view  and 

contains  a  request  for  the  public  to  contact  its  legislators  would  appear 
to  be  almost  conclusive  evidence  that  these  ads  are  an  attempt  to  influ- 

ence the  general  public. 
I  feel,  however,  tliat  even  absent  this  evidence,  ads  can  be  found  to  be 

attempts  to  influence  the  general  public  based  on  the  factors  I  discussed. 
The  two  tests  discussed  above  are  the  only  ones  found  in  the  statute, 

and  the  only  ones  covered  by  the  regulations. 
I  believe,  however,  that  there  is  a  third  factor  which  can  be  inferred 

from  congressional  purpose,  which  must  be  present  before  section 
162(e)  is  applied  to  disallow  deductions.  The  tests  standing  alone, 
as  I  have  stated  them,  would  deny  the  Washington  Post  a  deduction 
for  the  cost  of  publishing  its  editorial  page.  The  editorial  page  relates 
often  to  legislative  matters  and  it  is  clearly  an  attempt  to  influence 
the  general  public.  Congress  did  not  intend  to  deny  the  newspaper  the 
cost  of  preparing  editorials. 

For  this  reason  section  162(e)  (2)  should  only  be  applied  to  expendi- 
tures in  connection  with  matters  in  which  the  interests  of  business  and 

a  segment  of  the  public  at  large  conflict,  and  the  advertisement  pro- 
motes businesses'  selfish  interests. 

An  editorial  published  by  a  newspaper  for  the  purpose  of  promot- 
ing the  newspaper's  financial  good  at  the  expense  of  the  general  public, 

or  of  subscribers,  could  well  be  subject  to  disallowance  under  section 
162(e)(2). 

On  the  other  hand,  an  editorial  relating  to  the  subject  in  which  a 
newspaper,  as  a  business  entity,  has  no  interest  that  is  distinctly  differ- 

ent than  any  other  member  of  the  general  public,  should  not  be  dis- allowed. 

For  example,  an  editorial  urging  congressional  ratification  of  an 
arms  limitation  treaty  would  not  involve  a  matter  in  which  the  news- 
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paper,  as  a  business,  has  an  interest  different  than  that  of  the  general 
public. 
A  similar  example  might  be  an  advertisement  published  by  an  oil 

company  which  urges  the  enactment  of  laws  relating  to  automobile 
safety.  In  the  matter  of  automobile  safety,  the  oil  company  has  no 
financial  interest  which,  generally  speaking,  conflicts  with  that  of  the 
general  public. 

On  the  other  hand,  an  advertisement  by  an  automobile  manufacturer 
which  opposes  such  legislation,  might  well  involve  a  conflict  between 
the  financial  interest  of  the  business  and  the  general  public  at  large. 

It  is  my  belief  that  the  three  foregoing  tests  should  be  applied  to 
the  advertisements  published  by  businesses,  and  that  expenditures  for 
those  advertisements  which  satisfy  the  three  foregoing  tests  should 
be  disallowed. 

There  are  two  procedural  points  I  would  like  to  cover.  First,  the 
application  of  the  factors  I  have  outlined  is  essentially  a  factfinding 
process,  and  I  believe  that  the  determination  of  the  initial  finder  of 
fact  should  be  given  great  weight.  This  was  done  in  the  present  case 
of  Consumers  Power  Company  v.  United  States^  which  was  decided 
in  1970. 

In  this  case  the  U.S.  Court  of  Appeals  for  the  Sixih  Circuit  con- 
sidered ads  published  by  private  power  companies  which  related  to 

publicly  operated  power  companies.  Some  also  attacked  public  pow- 
er as  "creeping  socialism,"  and  others  pointed  out  that  private  com- 

panies provided  better  service. 
Some  of  the  ads  admonished  the  readers  to  contact  their  Congress- 

man, but  some  did  not.  There  was  no  legislation  pending  at  this  time 
to  which  the  ads  were  related.  The  District  Court  disallowed  the  de- 

ductions for  expenditures  on  the  grounds  that  these  expenditures 
amounted  to  grassroots  lobbying. 

The  court  of  appeals  expressed  some  reservations  about  the  appli- 
cation of  the  regulations,  and  noted  that  in  the  ads  concerned,  there 

were  some  ads  which  the  court  of  appeals  felt  were  borderline  cases, 
but  the  court  of  appeals  deferred  to  the  judgement  of  the  district 
court  and  sustained  the  disallowance  of  all  of  the  deductions.  I  be- 

lieve that  it  is  proper  for  appellate  courts  to  give  some  weight  to  the 
determination  of  factfinders  in  cases  such  as  these. 

A  second  procedural  point  which  I  would  like  to  mention  is  il- 
lustrated by  some  of  the  ads  which  have  been  introduced  into  evi- 

dence into  this  record.  In  particular,  I  make  reference  to  exhibit  66, 
76,  81,  and  88.  These  are  ads  in  which  the  three  elements  that  I  have 
discussed  above  are  present,  but  only  in  a  portion  of  the  advertise- 

ment. I  feel  that  in  such  cases  in  which  the  three  elements  occupy 
more  than  a  de  minimis  part  of  the  ad,  that  portion  of  the  cost  of  the 
ad  which  can  be  fairly  allocated  to  the  grassroots  lobbying  should 
be  disallowed. 

I  have  reviewed  the  advertisements  which  have  been  admitted  into 
the  record  as  exhibits  No.  1  through  99,  and  applied  to  each  one  of 
them  the  three  foregoing  tests.  Of  the  advertisement  I  reviewed,  it 
is  my  opinion  that  31  are  deductible,  4  require  some  allocation  because 
a  portion  of  the  expense  should  be  deductible,  and  the  remainder 
not,  and  there  are  9  advertisements  for  which  I  felt  I  needed  addi- 

tional information;  that  is,  information  in  addition  to  the  ad  itself, 
in  order  to  make  a  judgment.  The  i-eraaining  51  ads,  I  felt  were  non- 
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deductible  for  Federal  income  tax  purposes,  based  solely  on  applica- 
tion of  tlie  factors  that  I  described  above  to  the  ads  themselves,  and 

without  the  benefit  of  any  other  knowledge  of  facts  and  circumstances 
which  might  surround  the  publication  of  the  ad. 

The  advertisements  for  which  I  felt  I  needed  additional  information 
were  10,  11,  12,  15,  21,  22,  48,  91,  and  94. 
The  advertisements  which  I  felt  would  be  deductible  under  the 

three  tests  I  have  outlined  above  are  exhibits  7,  9,  27,  40,  49,  51,  52,  56, 
67,  58,  59,  60,  61,  62,  67,  69,  70,  71,  72,  75,  79,  80,  83,  84,  86,  87,  89,  92, 
95,  98,  and  99. 

The  advertisements  which  I  felt  could  be  subject  to  some  allocation 
were  66,  76,  81,  and  88. 

I  found  all  other  ads  to  be  nondeductible  under  section  162(e)  (2). 
In  closing,  I  would  like  to  say  that  I  recognize  the  sponsors  of  these 

and  other  ads  are  subject  to  all  the  responsibilities,  and  have  all  the 
rights,  which  are  inherent  in  our  self-assessment  system  of  income 
taxation.  Taxpayers  are  not  required  to  pay  amounts  of  income  tax 
greater  than  is  required  by  law,  nor  are  taxpayers  required  to  resolve 
every  question  of  interpretation  against  themselves. 

On  the  other  hand,  taxpayers  have  the  responsibility,  in  the  first 
instance,  to  make  a  good  faith  determination  as  to  the  application  of 
the  Internal  Eevenue  laws  to  their  business  operations,  and  to  com- 

plete their  returns  and  pay  their  taxes  accordingly. 
Expenditures  for  advertisements  which  represent  clear  attempts  to 

influence  the  general  public  with  respect  to  legislative  matters  are  not 
deductible  under  section  162(e)  (2).  Such  advertisements  should  not 
be  misclassified  by  taxpayers  as  goodwill  advertising  and  should  not 
be  claimed  as  tax  deductions.  The  taxpayers  are  not,  under  the  law, 
entitled  to  such  deductions. 

I  also  feel  that  the  Internal  Kevenue  Service  should  vigorously  en- 
force the  congressional  mandate  and  the  Service's  own  regulations. 

It  is  true  that  consideration  of  the  deductibility  of  advertisements 
might  involve  some  questions  which  are  outside  the  scope  of  normal 
auditing  techniques.  This  is  so,  however,  because  the  policy  of  section 
162(e)  (2)  is  based  upon  the  broad  consideration  of  public  policy  as 
I  have  outlined  above.  Because  of  the  importance  of  these  public  poli- 

cies, I  feel  that  the  IRS  and  the  taxpayers  concerned  have  the  duty  to 
see  that  this  section  is  carried  out  and  vigorously  enforced.  Even 
though  the  policy  does  not  relate  to  matters  which  are  normally  the  sub- 

ject of  income  tax  audits,  the  matters  are  more  important,  in  my  opinion 
than  simply  raising  revenue  for  the  Federal  Government.  They  bear 
upon  the  quality  of  the  decisions  which  are  made  by  the  legislative 
body. 

Senator  Hart.  You  were  right,  Mr.  Fant.  You  have  made  the  code 
understandable  to  me  to  the  extent  to  which  the  code  can  be  made 
understandable.  T^t  me  dispose  of  something  that  occurred  to  me  as 
I  listened  to  your  suggestion  that  a  third  factor  be  included  deter- 

mining the  deductibility  of  an  ad. 
It  is  the  public  matter,  and  seeking  to  influence  opinion  and  deci- 

sion. You  say  that  the  two  tests  above  standing  alone  would  be  applied 
to  deny  the  Wdshington  Post  a  deduction  for  cost  of  writing  and 
printing  its  editorial  page  since  the  editorial  page  relates  often  to 
legislative  matters  and  is  clearly  an  attempt  to  influence  the  general 
public,    
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You  did  not  intend  to  deny  the  newspaper  the  cost  of  preparing  the 
editorials.  I  quite  agree  with  that.  For  this  reason,  section  162(e)  (2) 
should  only  be  applied  to  expenditures  in  connection  with  matters 
in  which  the  interests  of  business  and  the  public  at  large  conflict. 

And  the  advertisement  promotes  businesses  and  selfish  interests. 
And  suggestions  that  an  editorial  in  a  newspaper  seeking  to  promote 

the  newspapers  financial  good  at  the  expense  of  the  general  public  or 
its  subscribers  could  well  be  subject  to  disallowance. 

That  suggestion  bothers  me,  because  to  take  a  newspaper,  they  edi- 
torialize against  increased  mail  rates.  They  have  a  deep  conviction 

that  increasing  the  rates  will  drive  some  publications  out  of  business, 
and  lessen  the  opportunity  to  have  broad  public  education. 
Who  is  to  decide  whether  that  's  an  editorial — is  in  conflict  with  the 

public  interest  or  not  ? 
Mr.  Fant.  Mr.  Chairman,  I  agree  with  you  that  this  is  a  tough 

question.  In  the  example  you  have  given  relating  to  newspaper  edi- 
torial concerning  the  cost  of  mailing,  I  would  first  want  to  determine 

whether  an  increase  in  the  cost  of  mailing  would  reduce  the  business' 
profits,  or  whether  it^s  the  newspaper's  view  that  the  increase  in  the 
cost  of  mailing  is  undesirable  because  it  might,  as  the  chairman  pointed 
out,  affect  the  degree  to  which  the  views  in  the  newspaper  are  dis- 

seminated and  distributed  to  the  public. 
If  the  latter  is  the  case,  I  would  feel  that  it  would  not  be  subject 

to  disallowance.  If  the  former  were  the  case,  that  is,  that  an  increase  in 
mail  rates  could  lead  the  newspaper  to  earn  less  profits  than  they 
earned  before,  I  think  we  would  have  a  tough  problem,  because  I 
think  that  there  would  be  two  elements  present,  the  one  element  which 
favors  the  dissemination  of  views,  broadly,  to  the  people  and  a  second 
element,  that  the  business  is  publishing  the  editorial  so  that  it  will 

make  a  greater  profit.  And  I  feel  that  it's  very  hard  to  say  that  Exxon 
cannot  deduct  the  cost  of  a  political  advertisement  which  could  in- 

crease its  profits,  whereas  a  newspaper  could  get  such  a  deduction 

simply  because  the  newspaper  is  a  newspaper,  and  Exxon's  an  oil  com- 
pany. 

I  feel  that  would  be  a  difficult  issue  to  resolve. 

Senator  Hart.  There  is  another  kind  of  ad  that  presents  the  same 

problem,  but  in  a  less  appealing  setting  than  the  newspapers'  claim  for freedom  to  discuss  ideas.  I  believe  that  at  least  one  automobile  manu- 

facturer believes  it's  undesirable  for  several  reasons  to  permit  the 
law  to  remain  as  it  is  with  respect  to  clean  air  standards,  because  the 
only  way  they  can  meet  those  standards  is  to  add  on  a  device  called  a 
catalytic  converter. 

The  ad  says  that  the  device  is  uneconomic,  may  prove  very  disap- 
pointing because  of  maintenance  problems,  and  may  contribute  to  an 

increase  in  economic  concentration  in  the  automobile  industry. 
It  advertises  that  a  change  of  the  law  is  needed.  Now,  I'm  sure  it 

would  be  true  that  if  they  didn't  have  to  go  to  the  converter,  they 
would  make  more  money  or  lose  less.  I  think  that  they  also  believe 

that  this  is 'an  add-on  device  that  we  will  wish  we  hadn't  hung  our- selves with. 

This  is  an  example  of  an  ad  that  would  give  IRS  trouble,  isn't  it? 
Mr.  Fant.  Mr.  Chairman,  ads  very  similar  to  that  are  included  in  the 

exhibits  which  are  introduced  into  therecord. 
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I  think  one  of  them  was  published  by  an  automobile  manufacturer. 

My  analysis  of  that  situation  would  be  as  follows :  Although  the  in- 
terests of  the  business  might  be  something  broader  than  the  interest 

of  increasing  their  profitsl)y  doing  away  with  the  catalytic  converter, 
doing  away  with  the  catalytic  converter  might  well  conflict  with  the 
interests  of  the  general  public. 

I  am  certain  that  there  are  some  individuals,  and  there  is  a  viewpoint 
held  which  is  that  the  catalytic  converter  is  good. 

Senator  Hart.  That's  the  dominant  feeling. 
Mr.  Fant.  And  that  it  is,  I  think,  a  pretty  good  example  of  the 

problem  which  I  am  discussing  which  is,  I  breathe  clean  air  and  it's 
good  for  my  health,  but  it  doesn't  put  any  money  in  my  pocket  to  try 
to  get  a  law  passed  to  keep  the  air  that  way. 

I  think  that  is  a  case  in  which  the  business'  selfish  interest  is 
advanced. 

Now,  it's  true  that  the  business'  selfish  interest  might  coincide  with 
what  is  perceived  by  other  members  of  the  public  as  being  the  broad 
national  interest.  But  the  conflict  I  think  we  are  talking  about  is  not 
beween  business  and  everyone  else,  or  at  least  how  everyone  else  per- 

ceives their  interest,  but  between  business  and  some  identifiable  seg- 
ment of  the  public  which  opposes  congressional  action,  which  advances 

the  selfish  interests  of  business. 

It's  possible  that  business'  selfish  interest  in  some  cases  will  coincide 
with  what  is  everyone's  interests.  But  still,  if  this  is  an  identifiable 
segment  of  the  public  which  opposes  business,  I  don't  believe  that  busi- 

ness should  be  allowed  to  deduct  the  cost  of  their  ads  at  the  expense 
of  those  who  oppose  them. 

Senator  Hart.  Well,  I  am  glad  I  am  not  a  tax  lawyer  and  I  am  glad 
I  am  not  the  IRS  agent  that  is  examining  these  things. 

Mr.  Fant.  Well,  Mr.  Chairman,  I  am  glad  also  that  you  are  not  a 
tax  lawyer,  because  there  is  a  great  deal  of  competition  even  now,  and 
also  because  I  think  we  can  all  be  grateful  that  you  are  where  you  are 
rather  than  spending  your  time  with  other  matters. 

Senator  Hart.  Let  me  have  Mr.  Bickwit  direct  some  questions  that 
have  been  developed. 

Mr.  Bickwit.  Just  on  that  last  one,  then,  as  I  understand  it,  you 
are  saying  that  162(e)  (2)  should  only  be  applied  to  expenditures  in 
connection  with  matters  in  which  the  interests  of  business  and  an 

identifiable  segment  of  the  public  at  large  conflict. 

Mr.  Fant.  That's  right. 
Mr.  Bickwit.  It  needn't  be  established  that  the  entire  public  at 

large  is  in  conflict  with  the  business  interest? 

Mr.  Fant.  Well,  I  think  that  the  problem  is  that  we  don't  know 
what  the  public's  interest  is,  and  it's  the  legislators  who  must  deter- 

mine that.  There  is  no  such  thing  as  the  public  interest.  It's  the  com- 
peting interests  within  the  public.  And  I  think  what  I  intend  to  refer 

to  is  a  subject  in  which  the  selfish  interest  of  businesses  compete  with 
some  interest  of  an  identifiable  segment  of  the  public. 

Mr.  BiCKwn.  The  test  that  you  have  given  the  subcoihmittee  for 
what  would  render  these  ads  nondeductible  is  a  broad  one.  I  suspect 
some  will  argue  upon  hearing  it,  that  it  would  disqualify  for  deducti- 

bility virtually  any  statement  by  an  advertiser  on  any  matter  since 
virtually  any  matter  could  become  the  subject  of  legislation. 
How  would  you  respond  to  that  ?  _ 

92 



851 

Mr.  Fant.  I  think  you  are  referring  to  my  interpretation  of  the 

words,  "legislative  matter,"  which  I  interpreted  as  being  broader  than 
"legislation."  I  agree  that  that  is  a  broad  interpretation.  I  feel,  how- 

ever, that  based  on  the  policies  which  are  involved,  a  broad  interpreta- 
tion is  called  for. 

I  also  feel  that  as  our  society  advances  and  progresses  more  matters 
have  become  legislative  matters  than  were  previously.  Some  things 
which  Federal  and  the  State  legislative  bodies  consider,  would  be 
shocking  to  19th-century  legislatures. 

It's  possible  that  in  the  21st  century  there  would  be  even  more  ques- 
tions related  to  our  national  life  that  have  considered  legislative  mat- 
ters. But  I  feel  that  that  is  the  way  it  should  be,  that  if  a  matter  be- 

comes a  legislative  matter,  advertisements  related  to  that  become 
nondeductible.  I  also  feel  that  it  is  perfectly  possible  for  business  to 
publish  good  will  advertisements  on  legislative  matters  provided  they 

don't  amount  to  an  attempt  to  influence  the  general  public. 
Businesses  sometime  say  that  an  ad  promotes  their  good  will  because 

it  keeps  their  name  before  the  public  and  it  wins  the  sympathy  of  the 
general  public. 

I  feel  that  business  can  publish  ads  which  have  that  purpose  which 
present  both  sides  on  an  issue.  In  fact,  in  my  opinion,  that  the  goal  of 
increasing  business  popularity  with  the  public  would  be  advanced  by 
an  ad  that  fairly  presents  both  sides  of  a  legislative  matter  and  is 
signed  by  a  business.  Such  an  ad  would  relate  to  a  legislative  matter 
but  could  be  fully  deductible. 

It's  the  advertisements  which  are  exclusively  on  one  side  of  the 
legislative  matters  in  which  there  is  a  conflict  that  I  feel  are 
nondeductible. 

Mr.  BicKwrr.  Are  you  aware  of  any  private  rulings  by  the  IRS 
which  would  either  support  or  contradict  the  test  that  you  have  offered 
to  the  subcommittee? 

Mr.  Fant.  Well,  of  course,  the  private  rulings  issued  by  the  IRS 
are  confidential  at  the  present  time.  I  might  add  that  such  secrecy  is 
subject  to  litigation  at  the  present  time  as  to  whether  the  rulings 
granted  taxpayers  should  be  made  available  to  the  general  public. 

I  would  also  point  out  that  as  I  analyze  the  question,  and  not 
necessarily  as  the  IRS  would,  the  questions  that  we  are  dealing  with 
are  essentially  questions  of  fact.  And  as  a  matter  of  general  policy, 
the  IRS  does  not  give  rulings  in  which  they  determine  to  be  simply 
questions  of  fact. 

Most  of  their  rulings  are  designed  to  answer  questions  of  law  or 
questions  of  the  application  of  law  to  facts.  This  does  not  mean  that 
there  are  no  private  rulings  on  the  subject,  it  simply  means  I  am  not 
aware  of  any. 

Mr.  BicKwrr.  How  do  you  feel  about  not  being  able  to  have  access 
to  those  rulings  ? 
^  Mr.  Fant.  Well,  as  I  say,  it  is  subject  to  litigation  at  the  present 

time  and  I  personally  hope  that  the  court  decides  that  these  matters 
will  be  available  to  the  public.  I  cannot  say  that  under  the  laws  which 
control  the  litigation,  that  would  be  the  correct  result,  because  I  hon- 

estly have  not  made  a  study  of  the  laws  involved. 
Mr.  BiCKwrr.  The  staff  has  attempted  rather  hurriedly  to  review 

the  leading  cases  on  the  provision  of  the  code  that  has  been  discussed 
today.  While  it  is  difficult  for  us  to  determine  from  those  cases  exactly 
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what  the  judge's  tests  were  for  nondeductibility,  the  only  case  that 
we  can  find  where  the  test  would  apply  to  be  inconsistent  with  your 
own  is  a  memorandum  opinion  of  the  tax  court  in  Addressograph- 
Multigraph  Corp.,  cited  for  tie  record  as  14  P-H,  tax  court  memo- 

randum paragraph  45,058, 1945. 
Do  you  distinguish  that  case,  or  do  you  simply  disagree  with  its 

holding  ? 
Mr.  Fant.  Well,  first  of  all,  given  the  facts  that  are  set  forth  in  the 

opinion  in  Addressograph-Multigraph,  I  can't  be  absolutely  certain 
whether  applying  the  tests  I  have  outlined,  that  different  results  would 
be  reached  or  not.  The  opinion  does  not  set  forth  the  body  of  the  ads, 
but  only  describes  them  in  a  very  summary  way. 

I  believe,  however,  that  I  would  reach  a  different  result. 
Now,  the  importance  of  the  Addressograph  case  to  my  analysis  is 

greatly  diminished  by  the  fact  that  the  tax  court  judge  in  that  opinion 
relied  very  heavily  upon  an  earlier  case,  the  Los  Angeles  &  Salt  Lake 
Railroad  case.  In  fact,  the  judge  relied  almost  exclusively  on  the 
earlier  opinion  and  did  not  analyze  the  issues  or  discuss  the  factors 
which  should  be  applied. 

The  T^nR  ̂ ^rrrpjfo  ff  -<^/>7f  T ̂ h^  P/T<,7<f.^^// j>qqq  ̂ as  decided  in  1929, 
and  permitted  deductions  for  expenditures  for  grassroots  lobbying  on 
the  ground  that  the  regulations  then  in  force  only  applied  to  unethi- 

cal or  unfair  lobbying,  and  that  the  advertisements  published  by  the 
Los  Angeles  &  Salt  Lake  City  Railroad  Co.  were  not  unethical  or 
unfair. 

That  view  has  been  thoroughly  discredited  by  later  court  cases,  by 
the  Supreme  Court  in  Cam/marano  and  by  Congress  in  the  enactment 

of  section  162.  Since  the  court  in  A  ddresRograyh^  relied  upon  the  ear- 

lier case,  it's  my  feeling  that  Addressograpti  itself  must  be  viewed  as somewhat  discredited. 

Mr.  BicKwiT.  Do  you  know  of  any  other  cases  or  published  rulings 
which  have  adopted  a  test  inconsistent  with  the  one  that  you  have 
presented  to  the  subcommittee  ? 

Mr.  Fant.  Well,  there  are  no  cases  or  published  rulings  of  which  I 
am  aware  which  explicitly  adopt  tests  that  are  inconsistent  or  con- 

trary to  what  I  have  set  out  today. 
I  feel  that  what  I  have  set  out  today  is  generally  supported  by 

the  case  law. 

I  have  to  say,  however,  that  courts  in  many  instances  express  their 
opinion  in  a  conclusionary  fashion.  It  is  quite  possible  that  factors 
other  than  those  I  have  discTissed  were  applied  or  that  some  of  the 
factors  I  discussed  were  not  applied,  so  that  I  can't  say  with  exact 
certainty,  but  I  am  not  aware  of  any  case  which  would  allow  a  deduc- 

tion which,  under  the  factors  as  I  have  outlined  them,  would  be  dis- 
allowed. 

Mr.  Btckwit.  Have  you  read  the  responses  of  the  companies  to 
Senator  Hart's  letter  asking  them  to  characterize  their  ads  ? Mr.  Fant.  No,  I  have  not. 

Mr.  BicKwiT.  Well,  even  if  not,  if  you  heard  the  preceding  witness 
I  am  sure  you  are  aware  that  generally  speaking  their  characteriza- 

tions of  those  ads  differ  sharply  from  your  own. 
If  ultimatelv  the  subcommittee  comes  to  accept  your  analysis  rather 

than  theirs,  what  would  you  suggest  the  subcommittee  do  about  it? 
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Mr.  Fant.  Well,  first  of  all,  I  would  like  to  reiterate  what  the  pre- 
vious witness  said,  that  I  don't  think  such  a  determination  should  be 

made  without  hearing  the  other  side,  and  without  hearing  the  analy- 
sis which  might  support  the  characterizations  of  the  ads  by  those 

who  sponsored  the  ads. 
I  also  have  to  say  that  my  analysis  was  based  solely  on  the  four 

corners  of  the  ad,  and  that  in  some  instances  there  might  be  facts 
and  circumstances  of  which  I  am  aware  that  could  lead  to  a  contrary 
result,  even  under  the  factors  I  have  presented. 

For  example,  in  the  regulations  that  relate  to  lobbying  by  private 
foundations,  there  is  a  provision  which  says  that  private  foundations 
can  engage  in  publicity  campaigns  so  long  as  both  sides  are  fully  pre- 

sented so  that  the  reader  of  the  publicity  can  make  up  his  own 
mind. 

There  is  a  provision  that  says  that  this  can  be  applied  to  a  whole 
series  of  ads.  For  example — under  this  analysis  there  can  be  one  ad 
which  says  water  pollution  is  very  good  and  sets  forth  the  economic 
reasons  why  a  certain  amount  of  pollution  is  necessary  and  which  if 
I  looked  at  it  and  applied  my  factors,  I  might  well  determine  was 
nondeductible. 

However,  if  the  next  week  in  the  same  publication  there  was  another 
ad  or  the  sponsor  oi  the  first  ad  that  said  that  water  pollution  was  bad, 
I  might  reach  a  different  result. 

I  give  that  as  a  fairly  farfetched  example,  but  I  think  that  there 
are  other  facts  and  circumstances  which  have  to  be  considered. 

If  the  subcommittee  does  arrive  at  the  judgment  that  the  sponsors 
of  these  ads  have  claimed  deductions  for  expenditures  which,  in  the 

subcommittee's  judgment,  are  nondeductible,  I  believe  that  the  first 
purpose  served  by  these  hearings  is  to  bring  this  to  the  attention  of 
the  sponsors  of  the  ads. 

Ours  is  a  system  of  self-assessment  and,  hopefully,  if  my  analysis 
and  that  of  the  previous  witness  and  the  other  facts  presented  are 
persuasive,  the  sponsors  of  the  ads  will  not  claim  deductions  for  these 
of  future  ads  or  conceivably  might,  if  they  were  persuaded,  file 
amended  tax  returns. 

I  disagree  somewhat  with  the  previous  witness  on  the  role  of  citizen 
participation  in  IRS  proceediugs. 

I  do  know,  however,  that  the  IRS  values  any  information  which  is 
helpful  to  them  in  making  determinations  in  tax  cases,  and  I  would 
suggest  that  the  record  be  made  available  to  the  IRS  for  whatever  uses 
they  felt  were  appropriate. 

Mr.  BiCKwiT.  I  have  one  final  question.  In  your  statement  you  say 
that  denial  of  deductions  for  grassroots  lobbying  under  section  120 
(e)  (2)  of  a  marginal  impact  at  best,  that  it  wiU  have  a  marginal  im- 

pact on  the  problem  of  imbalance. 
Mr.  Fant.  That's  correct. 
Mr.  BiCKWiT.  Personally  I  tend  to  agree  with  that.  Does  that  lead 

you  to  the  conclusion  that  if  CJongress  is  determined  to  remedy  that 
imbalance  they  will  have  to  take  on  the  other  side  of  the  equation,  to 
give  more  favorable  tax  treatment  to  those  who  are  organized  not  for 
profi::. 

I  don't  want  to  put  words  into  your  mouth,  but  is  that  a  conclusion 
that  you  would  support  ? 
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Mr.  Fant.  Well,  as  I  pointed  out  earlier,  the  problem  is  one  of  im- 
balance, and  section  162(e)  (2)  does  not  correct  the  imbalance.  The  im- 

balance still  exists  and  will  continue  to  exist. 

I  believe  you  are  suggesting  that  a  possible  way  to  further  the  im- 
balance would  be  to  provide  more  favorable  tax  treatment  to  either 

private  citizens  or  to  organizations  which  represent  the  interests  of 
private  citizens. 

I  would  first  point  out  that  the  most — ^the  greatest  imbalance  that 
I  find  is  in  the  section  of  direct  lobbying,  where  as  a  result  of  the 
amendments  made  in  the  Revenue  Act  of  1962  businesses  can  deduct 
all  of  their  expenses  for  making  presentations  to  legislative  bodies, 
whereas  charitable  organizations,  educational  organizations,  cannot 
do  so  unless  they  are  specifically  invited  to  do  so  by  legislative  bodies 
or  members  of  committees. 

That  is  the  area  in  which  I  feel  there  is  the — ^there  is  present  im- 
balance. 

On  the  subject  of  the  tax  treatment  of  grassroots  lobbying,  there 

shouldn't  be  any  imbalance.  Such  expenses  are  not  generally  deductible 
by  businesses,  private  individuals,  charities,  labor  unions,  nor  business 
leagues. 

So  that  I  feel  in  the  first  instance  that  if  the  law  were  followed, 
there  would  be  something  approaching  tax  balance  on  the  subject  of 
grassroots  lobbying. 

Now,  if  your  suggestion  is  that  possibly  charitable  organizations 
or  action  organizations  of  citizens  be  allowed  to  engage  in  grassroots 
lobbying  and  contributions  be  deductible,  would  you  allow  business  a 
deduction  also ;  to  allow  charities  to  engage  in  grassroots  lobbying,  but 
to  continue  to  deny  deductions  to  business  would  go  further  to  correct 
the  imbalance.  But  I  feel  that  more  immediate  and  probably  more  prac- 

tical result  would  be  to  bring  equilibrium  to  the  direct  lobbying   
Mr.  BiCKWiT.  I  don't  think  I  made  clear  what  I  mean  by  imbalance. 

What  I  am  talking  about  is  the  balance  in  the  presentation  that  Con- 
gress is  likely  to  perceive  from  the  various  interests  involved. 

What  I  read  you  to  be  saying,  is  that  even  if  you  enforce  the  law  so 
that  there  is  balanced  treatment  of  deductions,  there  will  not  be  bal- 

ance with  respect  to  the  kind  of  viewpoints  that  are  made  available 
to  the  Congress. 

It  is  that  statement  with  which  I  agree  and  it  leads  me  personally 
to  the  conclusion  that  perhaps  other  remedial  measures  from  a  stat- 

utory standpoint  ought  to  be  considered  in  light  of  the  conclusion 
that  the  pure  endorsement  of  the  law  as  it  exists  will  not  remedy  the 
problem  as  I  see  it. 

Mr.  Fant.  Well,  that  it  will  not  remedy  the  broad  problem,  because 
business,  when  it  is  vitally  affected,  can  tap  its  enormous  resources  to 
run  all  the  ads  it  wants  even  though  such  ads  are  nondeductible.  The 
fact  that  it  will  cost  business  more  because  the  ads  are  nondeductible 

will  not,  in  my  opinion,  deter  business  from  engaging  in  grassroots 
lobbying  in  areas  w'here  their  interests  are  at  stake. 

Mr.  BiCKWiT.  And  it  probably  wouldn't  deter  them  from  engaging 
in  direct  lobbying  even  if  that  were  made  nondeductible? 

Mr.  Fant.  I  believe  that  is  true  also. 

But  w'hat  I  was  saying  is  that  the  ability  of  the  tax  law  to  further 
correct  the  imbalance,  I  feel,  is  somewhat  limited.  I  understood  you 

96 



855 

to  be  suggesting  that  charities  or  public  interest  groups  be  permitted 
deductions  for  grassroots  lobbying.  This  suggestion  would  reduce  the 
imbalance  in  the  ability  to  influence  the  general  public  with  respect 
to  legislative  matters,  but  would  put  the  tax  law  itself  into  imbalance. 

Mr.  BiCKwrr.  Exactly.  That  is  what  I  am  suggesting,  that  you  may 
need  imbalance  within  the  tax  code  in  order  to  promote  a  semblance 
of  balance. 

Mr.  Fant.  I  think  that  that  would  further  reduce  the  imbalance. 
Mr.  BiCKWTT.  Thank  you  very  much,  Mr.  Fant. 
Thank  you,  Mr.  Chairman. 
Senator  Hart.  Mr.  Fant,  again,  thank  you  very  much  for  a  very 

helpful  explanation. 
We  like  to  think  we  don't  operate  in  a  vacuum  and  I  am  sure  that 

both  the  IRS  and  the  FPC  should  be  made  aware  of  some  of  the  com- 
ment that  has  been  made  today. 

But  it  is  my  intention  that  we  invite  those  advertisers  whose  ma- 
terials have  been  identified  to  make  an  explanation  as  to  their  judg- 

ment as  to  how  it  should  have  been  treated  and  any  suggestions  they 
may  have  with  respect  to  the  law. 

Pending  the  announcement  of  that  date,  the  subcommittee  is  ad- 
journed. 

[Whereupon,  at  12:55  p.m.,  the  subcommittee  hearing  was  ad- 
journed, subject  to  the  call  of  the  Chair.] 
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ENERGY  AND  ENVIRONMENTAL  OBJECTIVES 

THURSDAY,  JULY  18,   1974 

U.S.  Senate, 
Committee  on  Commerce, 

Subcommittee  on  the  Environment, 
Washington,  D,C. 

The  subcommittee  met  at  10 :47  a.m.,  in  room  5110,  of  the  Dirksen 
Senate  Office  Building;  Hon.  Philip  A.  Hart  (chairman  of  the  sub- 

committee) presiding. 
Senator  Hart.  The  committee  will  be  in  order.  I  apologize  to  every- 

one who  was  inconvenienced  by  this  delay.  It  is  simply  that  an  unantic- 
ipated meeting  of  the  Democratic  Conference  of  Senators  was  called 

for  this  morning,  and  is  still  going  on.  I  am  sure  this  is  not  the  only 
place  that  has  suffered.  We  resume  hearings  today  on  the  energy 

and  environmental  advertising.  *"  * 
At  our  last  hearings  a  number  of  allegations  were  made  with  respect 

to  the  tax  and  Power  Commission  treatment  of  these  ads.  The  sub- 
committee invited  those  against  whom  the  criticisms  had  been  di- 

rected to  respond.  Although  most  declined,  we  are  grateful  to.  those 
who  have  come  today  to  present  their  side  of  what  is  aT  complicated 
story. 

With  an  expression  of  thanks,  let  me  welcome  as  our  first  witness 

Mr.  Herb  Schmertz,  vice  president  of  public  affairs  of  Mobil.' 

STATEMENT  OF  HERB  SCHMERTZ,  VICE  PRESIDENT,  PUBLIC  AF- 
FAIRS, MOBIL  OIL  CO.;  ACCOMPANIED  BY  DAVID  A.  LINDSAY 

Mr.  Schmertz.  Thank  you.  Senator  Hart. 
My  name  is  Herbert  Schmertz.  I  am  vice  president  for  public 

affairs  with  Mobil  Oil  Corp.,  and  I  have  been  extensively  involved 

with  my  company's  efforts  to  explain  its  viewpoint  on  energy  prob- 
lems to  the  public  through  advertising  in  the  press,  on  radio,  and 

on  television. 

I  am  accompanied  by  David  Lindsay,  our  outside  tax  coimsel  from 
the  law  firm  of  Davis,  Polk  &  Wardwell. 

First,  I  would  like  to  thank  the  committee,  on  behalf  of  Mobil  and 
myself,  for  the  opportunity  to  appear  before  you  today.  As  a  com- 
panv,  Mobil  takes  pride  in  its  communications  program,  and  par- 

ticularly in  the  stand  for  freedom  of  speech  we  have  taken  in  the 
belief  that  a  free  marketplace  of  ideas  is  essential  if  the  American 
public  is  to  make  informed  decisions  on  major  issues.  I  am  therefore 
grateful  for  the  chance  to  explain  some  aspects  of  this  program  to  you. 

I  would  like  to  address  myself  first  to  some  specific  tax  questions 
in  which  you  have  expressed  an  interest. 
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For  tax  purposes,  Mobil  divides  its  institutional  advertising  into 
four  groups,  relying  on  concepts  of  public  advertising  contained  in 
Treasury  Ee^lation  1.162-20.  As  you  are  aware,  the  reflation  states 
that  "expenditures  for  institutional  or  ̂ goodwill'  advertising"  are  gen- 

erally deductible.  The  regulation  provides  more  specifically  that : 
A  deduction  will  ordinarily  be  allowed  for  the  cost  of  advertising  which  keeps 

the  taxpayer's  name  before  the  public  in  connection  with  encouraging  contribu- 
tions to  such  organizations  as  the  Red  Cross,  the  purchase  of  U.S.  Savings  Bonds, 

or  participation  in  similar  causes. 

In  addition,  the  regulation  states  that  advertising  expenditures  are 
tax  deductible  if  the  advertising  "presents  views  on  economic,  financial, 
social  or  other  subjects  of  a  general  nature  providing  they  do  not  in- 

clude expenditures  for  lobbying,  for  promotion  or  defeat  of  legislation, 
or  for  related  propaganda. 

Based  on  these  considerations,  our  ads  are  grouped  as  follows : 
Groupl  consists  of  ads  of  the  so-called  "Ked  Cross"  variety.  Some 

o:fflieinTiave  promoted  Masterpiece  Theatre,  a  series  of  dramas  and 
other  programs  underwritten  by  Mobil  and  shown  over  public  tele- 

vision. We  have  also  taken  space  to  urge  support  for  New  York  Public 
Library,  for  programs  of  concerns,  opera,  and  theater  in  New  York 
City  parks,  and  for  the  activities  of  the  Interracial  Council  for  Busi- 

ness Opportunity,  to  name  only  a  few. 
GroupII  deals  with  fuel  conservation  and  safe  driving — noncon- 

troverefaTTopics  in  which  we  have  some  expertise  and  which  we  feel 
it  is  in  the  public  interest  to  discuss.  Ads  in  this  group  have  dealt 
with  ways  of  conserving  gasoline,  driving  safely,  conserving  fuel  in 
the  home,  and  lighting  in  general. 
Grou^IE^covers  a  broad  socio-economic  field  dealing  with  such 

suBJecf^^echriology  in  general,  conservation  efforts,  and  similar 
broad  topics. 

Grgu^^J^covers  advertisements  which  relate  in  part  to  regulatory 
policie^oi^Sitipollution  control,  or  contain  general  information  on 
the  energy  shortage,  or  discuss  other  topics  with  sufficient  legislative 
potential  to  cast  doubt  on  their  deductibility. 

Our  policy,  simply  stated,  is  to  regard  ads  in  the  first  three  cate- 
gories, which  conform  to  the  wording  and  intent  of  the  regulation,  as 

deductible.  We  do  not  take  deductions,  however,  for  ads  in  group  IV. 
Moreover,  we  submit  all  our  ads  to  outside  counsel  for  their  opinion 

on  the  ads'  tax  deductibility,  and  counsel  has  instructions  to  adopt  a 
conservative  standard  in  determining  deductibility  under  the  statutes, 
regulations,  and  case  law  on  the  subject. 

This  decision  to  take  a  conservative  view  of  what  constitutes  tax 

deductibility  has  obviously  cost  us  money.  For  example,  our  news- 
paper advertising  expenditures  in  1973  were  as  follows : 

Product  and  service  ads  $326,000,  goodwill  advertising  $799,000, 
nondeductible  advertising  $411,000. 

In  other  words,  in  1973,  out  of  a  total  newspaper  advertising  budget 
of  $1.5  million,  we  claimed  no  tax  deduction  for  a  quarter  of  it.  Also,  we 
decided  in  mid-1973  to  discontinue  gasoline  advertising  and  redirect 
our  efforts  to  broad  public  issues  and  public  information  programs. 
We  would  therefore  expect  that  our  percentage  of  nondeductible  ad- 

vertising would  increase. 
Let  me  explain  why  we  have  resorted  to  institutional  advertising  on 

such  a  scale.    
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In  brief,  we  believe  that  we  have  something  important  to  say,  and 
that  we  can  only  get  our  message  across  through  paid  advertising.  We 
came  to  that  decision  after  it  became  clear  that  other  more  traditional 
tools  were  not  succeeding.  Try  to  rebut  misinformed  reporting  with 
a  letter  to  the  editor,  and  you  will  usually  find  it  appears — if  at  all — 
many  weeks  after  the  original  misstatement.  Try  to  get  your  view 
across  in  a  news  release,  and  it  may  never  see  the  light  of  day. 

Our  major  point,  however,  is  not  that  the  press  is  biased  but  rather 
that  the  complexity  of  the  energy  issue  results  in  inadequate  coverage 
of  it  in  the  news  columns. 

I  would  like  to  reiterate,  Senator,  we  are  not  saying  that  the  press 
is  biased. 

Hence,  the  decision  to  advertise,  and  the  corollary  decision— that  it 
would  be  pointless  and  self-defeating  for  us  to  engage  in  technical  dis- 

cussions of  tax  deductibility,  even  if  a  legitimate  case  could  sometimes 
be  made.  As  a  matter  of  policy,  we  prefer  to  battle  on  what  we  con- 

sider to  be  the  real  issue  here — a  company's  right  to  be  heard  in  the 
Nation's  marketplace  of  ideas. 

Let  me  backtrack  a  little  to  explain.  As  you  may  know,  Mobil  began 
a  regular  program  of  advertising  in  the  New  York  Times  in  January 
1972.  Our  ads,  appearing  every  TSiursday^  are  on  the  page  opposite  the 
editorial  page — called  the  op-ed  page.  Prior  to  1972,  we  had  published 
an  ad  in  this  space  in  October  1970  in  favor  of  better  mass  transpor- 

tation— a  highly  unusual  position,  I  might  say,  for  an  oil  company  at 
that  time — and  had  also  taken  the  space  to  promote  Masterpiece  Thea- 

ter, TV's  Sesame  Street  and  Electric  Co.,  which  we  supported,  and 
other  public  service  organizations.  But  by  1972  we  had  become  suffi- 

ciently concerned  about  the  future  of  U.o.  energy  supplies  to  initiate 
a  full-fledged  weekly  campaign  that  would  be  highly  visible. 

In  the  hght  of  the  present  energy  situation,  I  think  you  will  agree 
that  our  concern  was  legitimate.  We  emphasized  the  need  for  in- 

creased oil  and  natural  gas  production  to  meet  escalating  demand.  At 
the  same  time,  we  urged  restraint  in  the  use  of  oil  products  to  conserve 
existing  supplies.  We  drew  attention  to  the  roadblocks  in  the  way  of 
establishing  a  coherent  national  energy  policy.  We  pointed  out  that, 
without  such  a  policy,  we  as  a  Nation  faced  unacceptable  dependence 
on  foreign  oil. 

Nevertheless,  for  the  vast  majority,  the  energy  crisis,  if  it  existed  at 
all,  was  no  more  than  a  small  cloud  on  the  horizon  at  that  time.  Then, 
of  course,  the  crisis  hit  home  last  fall  with  the  virtual  quadrupling 
of  oil  prices  by  the  major  producing  countries  outside  the  United 
States,  and  the  decision  by  some  Arab  countries  to  embargo  the  export 
of  crude  oil  to  this  country. 

For  the  major  oil  companies,  the  Arab  embargo  produced  a  twofold 
crisis.  First,  of  course,  there  was  a  crisis  of  supply,  which  the  oil  com- 

panies surmounted  to  a  large  extent  by  a  complex  restructuring  of 
logistics  patterns  on  a  worldwide  scale.  Second — ^and  more  germane 
to  our  present  discussion — was  a  crisis  of  credibility. 

In  simple  terms,  the  energy  crisis  which  erupted  in  late  1973  caught 
Government,  the  media,  and  the  public  totally  imprepared.  The  grow- 

ing gap  between  U.S.  energy  production  and  consumption,  and  the 
prospect  of  increased  dependence  on  insecure  foreign  supplies  which 
might  be  interdicted  at  any  moment,  simply  had  not  been  taken  seri- 
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ously.  The  result  was  that,  when  the  crisis  came  and  the  lines  began  to 
form  at  the  service  station,  the  public  looked  around  for  a  scapegoat. 
The  oil  industry  was  a  very  visible  and  very  convenient  target. 

Most  people  would  agree  that,  during  this  crisis,  the  broadcast  media 
deluged  their  viewers  with  stories  on  energy.  But  how  many  people 
could  tell  jou  what  the  answers  were  to  some  basic  questions  that 
were  prominently  debated  in  the  media  at  that  time? 

For  example :  Were  tankers  really  waiting  offshore  for  higher  prices 
before  unloading  their  cargoes?  Was  the  energy  crisis  contrived  by 
the  oil  companies  ?  Why  are  oil  company  profits  so  high  ?  Why  is  the 
United  States  so  reliant  on  foreign  oil  ?  What  role  did  Congress  play 
in  creating  the  oil  and  gas  shortage  ? 

Despite  the  hours  of  broadcast  time  devoted  to  energy  crisis,  most 

people  don't  have  a  clear  conception  of  why  or  whether  the  energy 
crisis  existed.  What  they  heard  or  saw  didn't  help  them  resolve  the issue. 

It  is  my  contention  that  many  of  the  answers  or  explanations  sim- 
ply didn't  make  it  through  the  communications  networks.  In  fact,  the 

complexity,  scope,  and  suddenness  of  the  energy  crisis  combined  to 
overwhelm  the  media.  Television  was  unprepared  to  cope  with  the  tre- 

mendous volume  of  information.  News  on  energy  broke  so  fast  that 
nearly  each  day  brought  a  completely  new  story  on  the  subject.  The 
problem  of  keeping  up  with  the  news  was  compounded  by  the  fact 
that  so  few  reporters,  outside  the  trade  and  business  press,  knew  any- 

thing about  energy.  Specialists  were  almost  nonexistent. 
The  result  was  a  breakdown  in  communications  just  when  commu- 

nication was  critical.  In  short,  the  circuits  couldn't  handle  the  load. The  basic  cause  of  this  failure  can  be  found  in  the  structural  limits 

of  television  network  news.  Typically,  a  television  news  program  has 
to  handle  10-12  stories  in  the  space  of  half  an  hour,  and  for  that  rea- 

son alone  was  unable  to  cover  the  energy  crisis  adequately. 
Again,  the  networks  apparently  employ  no  energy  experts  to  advise 

on  the  content  of  news  stories.  Finally,  television  news  is  at  least  to 
some  extent  entertainment,  and  broadcast  journalists  are  forced 
to  worry  about  their  ratings  in  competition  with  other  network 
journalists. 

Against  this  background,  television  news  failed  in  its  coverage  of 
such  recent  energy  stories  as  the  tanker  rumor,  the  Jackson  and  Church 
hearings,  the  1973  oil  profits  reports,  why  we  are  so  dependent  on 
foreig:n  oil,  and  the  role  of  Congress.  These  stories,  so  important  in 
creating  and  directing  public  opinion  about  energy,  in  our  opinion, 
were  inaccurately  and  inadequately  reported.  A  medium  which  stresses 
topical  entertainment  and  emotion  in  its  news  and  public  affairs  pro- 

graming cannot  simultaneously  provide  in-depth  coverage  of  such 
complicated  and  controversial  national  issues. 

Our  conclusion  is  that  network  news  has  overdramatized  and  over- 

simplified  the  energy  story.  The  structure  of  broadcast  news  is  inhibit- 
ing rather  than  promoting  full  and  robust  debate  on  public  issues  such 

as  energy. 

Now  it  is  our  belief  that  the  American  public  deserves  more  infor- 
mation than  this  structure  allows.  We  choose  to  believe  that,  ̂ ven 

the  facts,  the  public  -will  weigh  them  and  make  rational  decisions. 
But  our  own  efforts  to  give  the  public  the  facts  as  we  see  them, 
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through,  television  advertising,  have  run  into  serious  problems.  For, 
while  the  press  has  been  willing  to  sell  us  space,  and  has  hardly  ever 
disagreed  with  us  over  the  substance  or  placement  of  an  ad,  it  soon 
became  apparent  that  the  networks  were  not  only  determined  to  be 
the  arbiter  of  what  we  could  and  could  not  say,  but  that  they  were 
going  to  exercise  their  power  in  any  extremelj^  arbitrary  way. 

Specifically,  we  were  told  that  network  policy  is  not  to  sell  time  for 

the  discussion  of  "controversial  issues  or  public  importance."  One 
radio  station — WTOP  here  in  Washington — said  the  energy  crisis 
was  a  controversial  issue  and  therefore  they  could  accept  no  commer- 

cials dealing  with  the  subject.  When  it  became  clear  to  us  that  the 
networks  might  be  worried  that  they  might  have  to  provide  free  time 

under  the  law  for  a  rebuttal  of  Mobil's  views,  we  offered  to  pay  for  any 
rebuttal  time  the  networks  were  required  to  provide,  as  well  as  for 
our  own  message,  with  the  networks  having  total  control  over  whether 
a  rebuttal  is  required  under  the  fairness  doctrine  and  the  persons  or 
groups  doing  the  rebuttal. 

This  offer,  so  far  as  I  know,  was  unprecedented  in  the  annals  of 
commercial  television.  But  the  networks  have  continued  to  insist  as 

a  general  principle  that  energy  issues  can  best  be  covered  in  the  news 
programs,  and  that  journalists  should  decide  what  should  appear. 
The  final  irony,  of  course,  is  that  the  oil  industry — not  television  with 
its  three  major  networks — is  accused  of  being  an  oligopoly. 

One  example  will  show  you  what  we  are  up  against.  In  an  ad  we 
prepared  to  run  on  television,  we  plan  to  have  the  camera  focus 
throughout  on  a  beach  and  ocean  waves  while  the  announcer  says : 

According  to  the  U.S.  Geological  Survey,  there  may  be  60  billion  barrels  of  oil 
or  more  beneath  our  continental  shelves. 

Some  people  say  we  should  be  drilling  for  that  oil  and  gas.  Others  say  v^e 
shouldn't  because  of  the  possible  environmental  risks.  We'd  like  to  know  what 
you  think. 

Write  Mobil  Poll,  Room  647,  150  East  42nd  Street,  N.Y.  lOOl'T. 
We'd  like  to  hear  from  you. 

NBC  accepted  this  ad  without  change.  CBS  turned  it  down  in  a  letter 
which  in  part  read : 

We  regret  that  the  subject  matter  of  this  commercial  *  *  *  deals  with  a  con- 
troversial issue  of  public  importance  and  does  not  fall  within  our  "goods  and 

services"  limitation  for  commercial  acceptance. 

ABC  also  turned  down  the  ad  in  a  letter  which  gave  no  explanation, 
but  merely  said: 

This  will  advise  that  we  have  reviewed  the  above-captioned  commercial  and 
are  unable  to  grant  an  approval  for  use  over  our  facilities. 

We  decided  that  we  could  not  let  this  capricious  behavior  go  un- 
challenged. We  therefore  took  out  a  newspaper  ad  which  gives  tlie 

proposed  visuals  and  text  for  our  TV  spot,  together  with  the  three 
networks'  replies. 

So  far  we  have  received  over  2,000  replies  to  this  newspaper  ad. 
^liile  we  have  not  completed  a  total  analysis,  a  quick  spot  check  indi- 

cates that  the  respondents  overwhelmingly  favor  our  right  to  express 
our  viewpoint  on  the  air. 
We  feel  these  letters  are  the  clearest  indication  yet  that  the  public 

wants  the  facts,  and  support  our  basic  tenet  that  we  as  corporate  citi- 
zens with  a  spcial  expertise  in  energy  matters  should  be  given  the 
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opportunity  to  express  our  views  in  the  marketplace  of  ideas.  This 
accords  with  our  belief  that,  in  a  democracy,  one  of  two  things  will 
happen  if  we  are  allowed  to  exercise  our  rights. 

If  our  views  are  correct,  we  will  have  made  a  positive  contribution 
to  the  national  debate  on  energy  policy  and  related  issues,  and  we  will 
have  helped  the  Nation  establish  the  coherent  set  of  priorities  and 
principles  it  needs  in  the  energy  field.  If  we  are  wrong,  our  ideas  will 
be  shot  down,  and  we  will  lose  hotln.  money  and  reputation.  We  are 
prepared  to  take  our  chances. 

Indeed,  the  issue  here  is  one  of  even  greater  importance  than  na- 
tional energy  policy,  crucial  though  that  may  be.  What  is  at  stake  here 

is  the  principle  that  debate  on  national  issues  be  allowed  to  proceed 
unshackled  by  artificial  constraints,  a  principle  embodied  in  the  first 
amendment  to  the  Constitution  of  the  United  States. 

It  is  because  of  our  company's  commitment  to  free  speech — ^both  for 
ourselves  and  our  opponents — that  we  have  filed  a  response  with  the 
FTC  to  the  petition  submitted  by  six  Members  of  Congress  last  Janu- 

ary, which  would  have  extended  advertising  substantiation  regulations 
beyond  the  realm  of  product  advertising  to  the  fields  of  energy  and 
environmental  ideas. 

As  we  stated  in  a  memorandum  filed  by  our  attorneys  with  the 
FTC,  numerous  Supreme  Court  decisions  show  that  the  petition  consti- 

tutes a  serious  incursion  on  first  amendment  rights  of  free  speech. 
These  precedents  show  that  in  the  interest  of  an  unencumbered  market- 

place of  ideas,  the  FTC's  regulatory  authority  should  be  limited  to 
product  advertising  and  should  not  extend  to  corporate  statements 
under  public  debate. 

In  fact,  we  said,  the  scope  of  the  Congressmen's  petition  was  so broad : 

That  many  forms  of  speech  which  are  far  removed  from  product  solicitation 
might  possibly  be  covered.  For  every  potential  untruthful  claim  which  will  be 
revealed  or  discouraged  by  such  a  rule,  the  expression  of  untold  numbers  of 
honestly  held  beliefs  will  be  discouraged. 

Although  Mobil  can  substantiate  all  of  its  advertisements,  the  com- 
pany pointed  out  that  the  petition  is  further  defective  since  only  oil 

companies  but  not  their  critics  would  be  forced  to  meet  substantiation 
requirements. 

I  think  I  have  said  enough  to  shed  some  light  both  on  the  imme- 
diate question  of  tax  deductibility  for  certain  types  of  advertising, 

and  on  the  underlying  policy  issues  involved.  To  summarize  our 
position : 
We  take  an  extremely  conservative  view  of  what  constitutes  tax 

deductibility  for  paid  advertising.  We  take  this  view  in  the  belief 
that  fundamental  issues  of  national  concern  are  at  stake  and  we  feel 
we  would  do  neither  ourselves  nor  the  country  a  service  by  losing 
sight  of  them.  We  need  a  free  marketplace  of  ideas  in  which  those 
with  something  to  say  can  say  it — imtrammeled  by  redtape,  cen- 

sorship, and  petty  regulation.  And  we  desperately  need  the  coherent 
national  energy  policy  which  can  only  come  when  the  public  has  the 
facts,  and  can  make  a  balanced  judgment  of  the  issues  on  their  merits. 

[The  attachment  follows :]   
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Why  do  two  nefwoite 
refuse  to  run  ttiis  commercial? 

As  you  can  see  from  ttie  storyboard  repro- 
duced above,  we  want  to  ask  tbe  public  hew  it 

feels  about  ot*s(-K3re  drilling 
But  tne  policies  o1  two  national  television  net- 

i««r1«  prevent  us  from  asking  this  question 

This  is  daogerous.  it  seen-,s  to  us  Any  restraint 
on  free  discussion  is  dangerous  Any  policy  that 
restricts  the  ttow  of  information  or  ideas  is  poten- 

tially harmful 
The  rwtworks  say  that  the  public  s  need  for 

information  is  best  served  in  news  programs 
prepared  by  broadcast  journalists. 

Behind  the  networks'  rejection  of  idea  adver- 
tising nf>ay  tie  tne  fear  tnat  demands  tor  equal 

time  will  tie  made.  V/e  tiave  a  reasonable  answer 
to  that  We  offer  to  pay  for  equal  time,  wtien  the 
request  is  legitimate 
We  tnink  more  discussion,  not  less,  is  needed 

of  vital  issues  such  as  ttie  issue  of  Americas 
energy  needs  V»/e  re  willing  to  buy  ttie  time  to 
say  what  we  should  be  saying  Were  willing  to 
buy  time  so  you  caii  hear  oppos>ng  views 

But  two  big  networks  aren  t  willing  to  make 
time  available,  in  this  case. 

You  know  the  principle  at  stake  here.  Mauve 
seen  it  in  writing,  more  than  once: 

"Congress  shall  make  no  law... 
abridging  the  freedom  of  speech: 

>fou  ve  seen  it  in  the  First  Amendment  to 
trie  Constitution  of  the  United  States.  So 
have  we 

We  d  like  to  know  what  you  think  about  either 
of  these  issues.  Write  Room  647, 1 50  East  42nd 
Street.  New  York.  NY 
10017, 

nils  ad  will  appear  in  the  New  York  Times  on  Monday,  June  17,  1974. 

Mr.  ScHMERTz.  Thank  you  very  much. 
Senator  Hart.  Thank  you  very  much  for  your  statement  that  goes 

far  behind  the  focus  of  what  we  thought  we  were  treating  when  ̂ v^e had  that  first  day  of  hearing.  I  confess  I  have  been  on  the  Com- 
munications Subcommittee  of  this  Commerce  Committee  for  several 

years. 
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Mr.  ScHMERTZ.  I  am  aware  of  that. 
Senator  Haet.  And  I  have  to  go  back  to  the  first  chapter  every 

time  this  question  of  what  is  and  what  is  not  required  under  the  fair- ness rule  is  raised. 

I  get  lost  every  time  the  issue  is  raised.  One  of  the  concerns,  of 
course,  is  that  on  important  public  questions  there  are  usually  at 
least  two  bodies  of  opinion.  One  may  happen  to  have  a  big  wad  of 
money,  and  the  other  which  may  or  may  not  have  the  better  idea,  may 
have  little  or  no  money. 

Mr.  ScHMERTz.  That's  right. 
Senator  Hart.  What  suggestions  do  you  have?  Now  Mobil  picks 

up  the  bill  for  the  poor  guys;  we  can't  very  well  legislate  that,  can we? 
Mr.  ScHMERTz.  Senator,  it  seems  to  me  that  when  the  Supreme 

Court  talked  about  this  in  the  BEM  case  and  the  CBS  case  and  the 
Commissioners  talked  about  it,  it  seems  to  me  that  the  networks  ought 
to  start  to  try  some  experimentation  to  try  to  develop  a  structure  that 
increases  the  spectrum  of  views  and  opinion  beyond  just  those  of 

the  journalists.  Now  I  don't  know  what  the  ultimate  right  answer 
is,  but  at  least  the  first  step  ought  to  be  some  sort  of  a  national  debate 
on  the  problem  of  access,  not  only  problems  of  oil  company  access, 
but  problems  of  so-called  public  interest  groups  access  and  all  the 
rest.  Out  of  that  debate,  and  the  networks  should  really  take  the  lead 
in  this,  it  seems  to  me,  ought  to  be  some  attempt  at  experimentation 

to  develop  a  structure.  Let's  say  for  the  sake  of  discussion  that  they 
did  Set  aside  10  percent  of  their  time  or  something  of  that  sort.  And 
some  might  pay,  some  might  have  free  time  within  that  structure. 

Let's  say  that  the  network  news  were  expanded  to  a  full  hour 
which  the  networks  apparently  have  wanted,  and  the  affiliates  liave 
resisted  and  if  in  that  full  hour  some  portion  were  given  over  to  an 

access  situation.  I  don't  know  what  the  right  answer  is,  Senator.  I am  not  in  the  network  news  and  television  business. 

I  do  know  that  I  have  not  seen  any  showinir  by  the  networks  of  a 
desire  to  experiment,  discuss,  and  try  to  develop  a  structure.  I  think 
really  the  burden  is  on  them  to  come  forth.  We  have  made  what  we 
think  is  a  contribution,  hopefully,  to  stimulate  that  with  our  offer 
to  pay  for  the  equal  time.  That  was  rejected. 
We  had  hoped  that  perhaps  that  might  stimulate  some  discussion 

and  debate. 

Senator  Hart.  A  few  years  ago  I  remember  a  group  of  us  here  in 
the  Senate  sought  to  purchase  television  time  to  present  what  was 

then  a  minority  view  about  Vietnam.  And  we  couldn't  buy  it. 
Mr.  Schmertz.  That  is  the  specific  case  that  is  relied  upon  by  the 

networks  today ;  the  Businessmen  Against  the  War  in  Vietnam^  case and  the  Democratic  National  Committee  case  are  the  two  cases  that 

came  to  the  Supreme  Court  a  little  over  a  year  ago  at  the  same  time. 
And  that  is  the  law  of  the  land  today.  You  prevailed  up  through  the 
circuit  court. 

Senator  Hart.  Yes. 

Well,  liaving  not  solved  the  problem  as  it  relates  to  television,  how  do 
we  solve  it  as  it  related  to  newspapers  ?  Does  the  fellow  who  can  buy 
the  full  page  get  his. idea  across?  What  do  we  do  about  the  opposing 

point  of  view  that  can't  buy  the  pa^e  ? 
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Mr.  ScHMERTz.  I  think  newspapers  are  a  veiy  different  situation  for 

two  fundamental  reasons,  at  least,  Senator.  First  of  all,  I  don't  have 
to  get  anybody's  permission  if  I  want  to  start  a  newspaper.  I  have 
economic  problems,  obviously,  but  if  I  have  a  mimeograph  machine  I 
can  start  a  newspaper  and  really  the  growth  of  the  underground  press 

is  a  demonstration  of  thb  vitality  in  the  area.  So  I  don't  have  to  get 
permission  in  that  sense. 

Second,  newspapers,  if  you  take  the  whole  ball  of  wax  of  news- 
papers, I  think  you  are  getting  a  pretty  good  diversity  of  opinion  in 

the  print  press.  I  think  the  print  press  does  a  pretty  good  job. 
Now  from  our  standpoint,  we  have  felt  that  at  least  during  a  cer- 

tain period  we  were  not  getting  enough  information  in  the  unpaid 
part  of  newspapers  and  that  is  wh^  we  felt  obligated  to  try  to  redress 
that  balance  through  paid  advertising. 

But  by  and  large,  I  don't  think  there  is  the  major  problem  of  access 
and  adequacy  in  print  that  you  have  in  television.  Television  news  to 
a  very  large  extent  is  a  headline  service.  And  as  we  all  know  headlines 

don't  tell  the  story. 
Senator  Hart.  Yes,  as  you  put  it,  the  structure  of  broadcast  news 

inhibits  full  and  robust  debate  on  public  issues. 

Mr.  ScHMERTz.  I  think  that's  correct.  And  when  poles  show  that 
60  or  70  percent  of  the  people  say  that  television  news  is  their  primary 
source  of  information,  that  is  a  distressing  situation.  We  now  have 

the  most  powerful  communications  medium  ever  'developed,  and  it 
is  not  acting  as  a  flow  of  information  to  the  people. 

Senator  Hart.  To  react  to  one  specific  on  the  narrower  subject  of 
tax  treatment  of  institutional  advertising,  you  tell  us  that  your  deci- 

sion with  respect  to  the  category  four  type  of  advertising — I  take 
it  it  was  broader  than  that.  You  decided  to  submit  your  proposed 
ads  to  outside  tax  counsel  ? 

Mr.  ScHMERTz.  Yes. 

Senator  Hart.  That  seems  to  me  a  costly,  though  very  responsible 
procedure. 

Mr.  ScHMERTz.  I  would  just  recommend  one  thing,  sir.  We  don't 
submit  them  before  we  run  them.  We  submit  them  after,  so  it  is  not 
proposed  ads. 

Senator  Hart.  But  before,  you  determine  how  you  shall  handle 
them  financially  ? 

Mr.  ScHMERTz.  Yes,  sir. 
Mr.  BiCKwiT.  Just  simply  what  led  you  to  take  that  procedure  ? 
Mr.  ScHMERTz.  We  came  to  the  conclusion  that  we  did  not  want 

the  issue  of  deductibility  or  nondeductibility  to  really  cloud  the  bigger 
issue  of  whether  we  could  communicate  adequately  or  not.  There  was 
a  much  bigger  issue  involved  here  and  that  was  the  adequacy  of 
information  and  we  just  didn't  want  to  get  involved  in  what  was  a 
narrower  issue  of  deductibility  and  nondeductibility. 

Mr.  BicKwiT.  Thank  you,  Mr.  Chairman. 
Senator  Hart.  I  am  sure  you  sense  that  the  feeling  with  respect  to 

major  oil  companies  is  so  sharp  that  many  people  have  reacted  harshly 
to  what  you  describe  as  a  necessary  educational  program. 

Mr.  Schbiertz.  We  are  well  aware  of  that,  Senator,  yes. 
Senator  Hart.  In  that  sense,  you  are  sort  of  damned  if  you  do  and 

damned  if  you  don't.    
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Mr.  ScHMERTz.  That  is  true.  But  when  we  looked  at  what  we  thought 
our  obligations  were,  we  decided  we  would  incur  that  with  willingness. 

Senator  Hart.  I  am  reminded  of  not  that  particular  ad,  but  some- 
thing I  heard  in  my  own  living  room,  my  own  family.  A  very  attrac- 

tive shot  was  run,  and  the  message  was  missed  at  least  by  one  part  of 

the  audience  in  our  house,  who  had  a  violent  reaction  to  the  ad.  I^hey 
are  spending  more  money  than   
Mr.  ScHMERTZ.  That  is  a  legitimate  issue  of  debate,  no  question 

about  it.  We  are  prepared  to  face  that.  And  it  is  a  problem. 
Senator  Hart.  Well,  as  you  leave,  let  me  express  to  you  and  Mobil 

our  appreciation  of  the  fashion  in  which  you  have  handled  your 
advertising. 

Mr.  Lindsay,  did  you  have  anything  you  would  like  to  add  ? 
Mr.  Lindsay.  Nothing  to  add.  Senator. 
Senator  Hart.  Our  next  witness  is  vice  president  and  general  coun- 

sel of  the  American  Electric  Power  Service  Corp.,  Mr.  Joseph  Dowd. 
Mr.  Dowd? 

STATEMENT  OF  JOSEPH  DOWD,  VICE  PRESIDENT  AND  GENERAL 

COUNSEL,  AMERICAN  ELECTRIC  POWER  SERVICE  CORP.;  AC- 
COMPANIED BY  A.  W.  D.  GRONNINGSATER,  TAX  COUNSEL  OF 

THE  SERVICE  CORP. 

Mr.  Down.  Good  morning,  Mr.  Chairman. 
Mr.  Chairman,  my  name  is  A.  Joseph  Dowd.  I  am  vice  president  and 

general  counsel  of  American  Electric  Power  Service  Corp. 
The  Service  Corp.  provides  managerial,  professional  and  technical 

services  to  the  operating  companies  of  the  AEP  system. 
With  me  today  to  assist  in  answering  any  questions  you  may  have  is 

Mr.  A.  W.  D.  Crronningsater,  tax  counsel  of  the  American  Electric 
Power  Service  Corp. 

The  American  Electric  Power  svstem  presently  has  a  generating 
capability  of  almost  14.5  million  kilowatts  and  has,  or  soon  will  have, 
about  8.7  million  kilowatts  of  additional  generating  capacity  under 
construction. 

We  serve  in  parts  of  seven  States.  Our  service  area  ranges  from  the 
Blue  Ridge  Mountains  of  southwestern  Virginia  to  the  shores  of  Lake 
Michigan,  and  while  we  are  a  large  system,  we  do  not  serve  large  urban 
areas — rather  we  serv^e  primarily  a  large  number  of  small  communities and  rural  areas. 

More  than  5,700,000  people  depend  upon  us  for  their  electricity 
supply — ^a  responsibility  that  we  take  very  seriously. 
We  are  located  to  a  large  extent  atop  the  eastern  coalfields.  We  are, 

therefore,  a  coal-based  utility  with  93  percent  of  our  generating  ca- 
pacity fired  by  coal. 

We  have  been  invited  to  appear  here  today  to  respond  to  testimony 
before  this  subcommittee  which  was  presented  on  May  6  by  Media 
Access  Projex't. 
We  understand  that  this  hearing  also  involves  consideration  of  S. 

2632,  which  is  described  in  its  caption  as  a  bill  "to  promote  conserva- 
tion, reduce  wastage,  and  attain  greater  efficiency  in  the  generation  of 

electrical  energy." 
While  we  do  not  propose  to  comment  on  the  specifics  of  this  bill,  I 

would  like  to  make  clear  at  the  outset  that  the  AEP  system  supports 

.T3-2Q1     n   -  71^ 
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sensible  conservation  efforts  and  has  always  been  opposed  and  has 
always  done  its  best  to  eliminate  wastage  and  inefficient  utilization  of 
electric  energy. 

In  fact,  one  of  the  ads  in  our  current  advertising  program  is  devoted 
entirely  to  promoting  the  concept  of  energy  conservation. 

Beyond  this,  we  have  distributed  booklets  and  customer  bill  inserts 
and  radio  and  TV  messages  urging  our  customers  not  to  waste  electric 
power. 

Insofar  as  "efficiency  in  the  generation  of  electric  energy"  is  con- 
cerned, the  AEP  system  ranks  first  in  the  Nation,  that  is,  we  are  able 

to  squeeze  more  kilowatt  hours  from  a  given  amount  of  fuel  than  any 
other  system. 

By  way  of  backgroimd  to  our  ad  program,  I  would  like  to  go  on  in 
this  vein  somewhat.  While  sensible  conservation  efforts  are  desirable, 
we  should  not  be  deluded  into  the  belief  that  such  efforts  alone  can 

solve  our  Nation's  energy  problems. 
Total  energy  has  been  growing  in  recent  years  at  a  rate  of  just  under 

5  percent,  and  electric  power  at  a  rate  of  7%  percent. 
We  must  be  extremely  careful  in  putting  the  brakes  on,  for  any 

attempt  to  go  well  beyond  eliminating  waste  in  order  to  curtail  energy 
growth  sharply  could  precipitate  a  worsening  of  economic  conditions, 
including  widespread  unemployment. 

Barring  mandatory  conservation  of  electric  power — either  by  legis- 
lation or  by  the  insufficiency  of  generating  capacity  or  fuel — we  do  not 

foresee  anjr  substantial  reduction  in  the  historical  growth  of  electric 
power  during  the  next  several  years.  The  reasons  for  this  are  as 
follows : 

First,  we  believe  voluntary  conservation  is  at  its  height  in  the  first 
flush  of  enthusiasm  and  tends  to  decrease  as  it  results  in  any  real 
inconvenience  or  discomfort. 

This  is  merely  a  reflection  of  human  nature. 
Moreover,  the  elimination  of  waste  is,  in  large  part,  a  one-shot 

proposition. 
For  example,  you  can  replace  a  100- watt  bulb  with  a  60- watt  bulb 

only  once.  Tlierefore,  the  effect  of  volimtary  conservation  on  growth 
rates  after  the  first  year  will,  we  believe,  be  much  less. 

Second,  putting  population  growth  to  one  side,  the  age  composition 
of  our  existing  population  alone  must  inevitably  result  in  new  family 
formations  and  mcreased  usage  of  electricity. 

Third,  there  will  be  demands  for  an  ever-increasing  standard  of 
living — particularly  b^  the  lower  income  groups  who  will  insist  quite 
properly  upon  improving  their  economic  status. 

Fourth,  there  will  be  new  uses  for  electric  power — not  the  least  of 
which  are  for  environmental  controls.  A  recent  survey  indicated  that 
such  use  now  represents  7  percent  to  10  percent  of  the  electricity  de- 

mand of  large  industry. 
Fifth,  in  many  cases,  electric  power  is  being  required  to  replace  other 

sources  of  energy  which  are  in  short  supply,  that  is,  gas  and  oil. 
We  can  already  see  this  in  residential  electric  space  heating  which 

is  now  growing  even  faster  than  in  prior  years  when  it  was  being  en- 
couraged by  vigorous  promotion. 

In  fact,  FEA  Administrator  Sawhill  in  a  recent  speech  stated  that 

he  expects,  and  I  quote,  ".  .  .  JLhe_electric  power  inmistry  to  provide 
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electrical  energy  in  increasing  proportions  for  end-use  activities,  such 

as  space  heating  and  transportation.'' 
All  forecasts  for  long-range  energy  requirements  suggest  that  elec- 

tric power  will  have  a  growing  responsibility  in  supplying  the  energy 
needs  of  the  future. 

Electric  power  should,  and  will,  replace  gas  and  oil  wherever  prac- 
ticable— to  conserve  these  fuels  for  uses  for  which  there  are  no  sub- 

stitutes. 

Indeed,  as  I  have  indicated,  this  process  has  already  begun  in  the 
field  of  space  heating. 

The  solution — at  least  for  the  short  term — and  midterm — is  greatly 
to  increase  the  production  and  use  of  coal  to  generate  electric  power. 

And  this  is  the  basic  theme  of  AEP's  current  advertising  program 
which  was  referred  to  by  Mr.  Shulman  of  Media  Access  in  his  May 
6  testimony. 

As  an  electric  public  utility,  we  have  a  legal  and  a  moral  respon- 
sibilitv  to  anticipate  the  future  demand  of  our  customers  and  to  have 
available  for  them  at  the  moment  of  need  an  adequate  and  reliable 

supply  of  electric  energA'. 
In  order  to  satisfy  this  responsibility,  we  must  forecast  future 

demand  as  accurately  as  we  know  how,  plan  and  construct  the  neces- 

sarv  physical  facilities  in  time  to  meet  our  customers'  requirements, 
and  insure  the  availability  of  the  necessary  fuel  to  operate  in  those 
facilities. 

Fuel  supply  is  our  most  immediate  and  our  most  critical  problem — 
currently  and  for  at  least  the  next  10  to  15  years. 

Under  existing  technology,  we  can  generate  significant  amounts  of 

commercial  electric  power  only  by  the  use  of  falling  water  at  hydro- 
electric plants  or  by  the  use  of  gas,  oil,  nuclear  fuel,  or  coal. 

Hydroelex!tric  sites  are  limited  and  can  make  only  a  relatively  minor 
contribution  to  our  future  power  supply.  As  we  all  know,  gas  and 
oil  are  in  short  supply. 
There  is  even  some  question  as  to  the  extent  of  our  nuclear  fuel 

reserves — particularly  our  domestic  reserves — and  there  is  a  growing 
question  about  the  adequacy  of  our  nuclear  fuel  refining  capacity. 

But,  in  any  event,  the  delays  associated  with  the  design,  equip- 
ruent,  construction,  and  licensing  of  nuclear  plants  make  it  impos- 

sible to  count  on  bringing  in  a  nuclear  plant  in  much  less  than  8  to 
10  years. 

Nuclear  power  is  important  and  can  provide  some  help  for  the  short 
term  and  midterm.  But  at  best,  such  help  will  represent  only  a  minor 
part  of  what  will  be  required. 

And  then  there  is  coal. 

Coal  is  the  key  element  in  the  solution  of  our  short  term  and  mid- 
term fuel  problem.  Our  domestic  reserves  represent  a  greater  Btu  con- 

tent than  all  of  the  oil  in  the  Middle  East,  and  can  pro\ide  a  fuel  sup- 
ply adequate  to  generate  our  electric  power  requirements  for  at  least 

several  hundred  years. 
In  this  context  it  is  indeed  anomalous  that  coal,  which  constitutes 

93  percent  of  our  fossil  fuel  resources,  provides  only  17  percent  of  our 
gross  energy. 

Obviously,  we  must  greatly  increase  the  production  and  use  of 
coal  to  generate  electric  power. 
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This  will  not  only  solve  most  of  the  problem  for  electric  power 
supply.  It  will  also  make  a  major  contribution  to  easing  the  demand 
for  gas  and  oil  by  making  them  more  a?railable  foirlftose  uses  for 
which  there  are  no  substitutes. 

Under  these  circumstances,  one  would  have  thought  that  the  Gov- 
ernment would  have  adopted  policies  to  encourage  the  greater  pro- 

duction and  use  of  coal. 
But  the  hard  fact  is  that  Government  policies  have,  instead,  inter- 

posed major  obstacles  and,  at  the  present  time,  are,  in  fact,  discourag- 
mg  the  production  and  use  of  coal. 

The  use  of  coal  is  being  discouraged  primarily  by  those  who  are 
not  satisfied  with  compliance  with  ambient  air  quality  standards 
prescribed  to  protect  health,  but  who  insist  that  there  must  be  com- 

pliance, as  well,  with  rigid  emission  limitations,  imder  ri^d  time- 
tables, which  at  least  in  the  case  of  sulfur  dioxide  emissions,  are 

wholly  unrealistic  and,  indeed,  unattainable. 
These  SO2  limitations  will  by  mid-1975  have  the  effect  of  prohibit- 

ing the  burning  of  most  of  our  eastern  coal — about  225  million  tons,  or 
more  than  one-third  of  our  Nation's  current  requirements. 
And  in  connection  with  the  very  large  amount  of  low  sulfur  coal 

in  the  west  owned  by  the  Federal  Government — which  could  be  ob- 
tained most  quickly  and  which  would  be  most  useful  in  dealing  with 

the  SO2  problem — we  have  had  the  equivalent  of  a  domestic  embargo 
for  a  year  or  more  with  the  cold  comfort  of  periodic  reports  that  the 
matter  is  under  study  and  that  perhaps  some  decisions  will  be  made 
by  the  end  of  1974. 

The  basic  purpose-— the  thrust — of  our  advertising  program  is  to 
inform  the  public  as  to  these  facts,  and  to  hopefully  bring  about  an 
increase  in  the  production  and  the  available  supply  of  coal  so  that 
we  can  meet  these  electric  power  needs  of  the  5,700,000  people  who 
are  totally  dependent  upon  us  for  electricity  in  their  homes  and  in 
their  jobs. 

Without  a  very  substantial  increase  in  the  supply  of  burnable  coal, 
AEP  and  other  electric  utilities  will  not  be  able  to  meet  the  electric 
power  needs  of  our  people. 

Our  responsibility  for  energy  supply  to  the  more  than  5.7  million 
people  who  are  totally  dependent  upon  us  has,  in  our  view,  made  it 
not  merely  appropriate,  but  imperative,  that  we  inform  them  and 
the  public  generally  of  the  facts  of  life  with  respect  to  energy  supply. 
Coal— particularly  low-sulfur  coal — is  in  very  tight  supply.  As  a 

result,  its  cost  has  been  skyrocketing— more  than  quadrupling  in  the 
last  few  years. 

During  that  time,  coal  prices  have  shot  up  from  about  $10"per  ton to  as  much  as  $40  per  ton  and  more. 
In  fact,  according  to  a  June  7  FPC  news  release,  the  price  of  spot 

coal  jumped  by  more  than  54  percent  in  just  2  months— from  Decem- 
ber 197a  to  February  1974.  And  it  is  still  rising. 

The  AEP  system  expects  to  burn  about  37  million  tons  of  coal  this 
year— second  only  to  the  Tennessee  Valley  Authority. 

To  the  extent  that  our  advertising  program  succeeds  in  bringing 
about  an  increase  in  the  available  supply  of  coal,  coal  prices  will  bS 
less  than  they  otherwise  would  be,  and  this  difference  would  be  di- 

rectly and  almost  immediately  passed  on  to  our  customers  via  the  fuel 
adjustment  clauses  in  our  tariffs. 
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Thus,  a  saving  of  $1  per  ton  would  result  in  a  $37  million  benefit 
to  our  customers ;  a  saving  of  as  little  as  25  cents  per  ton  would  bene- 

fit our  ratepayers  in  an  amount  in  excess  of  $9  million. 
For  all  of  these  reasons,  it  seems  clear  to  us  that  the  cost  of  these 

ads  are  properly  chargeable  above  the  line  for  ratemaking  purposes 
because  they  are  clearly  for  the  benefit  of  our  ratepayers:  First,  by 
attempting  to  assure  an  adequate  and  reliable  supply  of  power  for 
them ;  and  second,  by  attempting  to  bring  about  a  reduction  in  the 

cost  to  them  of  that  power  supply.  " 
With  respect  to  the  deductibility  of  our  ads  for  Federal  income  tax 

purposes,  such  deductibility  depends  nnon  thp.  intp.nt.  and  content  of 
the  particular  ad.  This  is  implicit  in  much  of  the  testimony  at  the  May 
D  liearing. 

^       Prior  to  1962,  there  was  no  legislation  on  the  subject.  It  is  important 
J     to  understand  that  all  of  the  court  decisions  on  the  point  cited  at  the 
C      May  6  hearing  dealt  with  taxable  years  governed  by  the  Internal  Rev- 
I     enue  Code  of  1939,  and  relied  on  broadly  worded  regulations.  Similar 
\     language  of  broad  scope  was  contained  in  the  original  regulations  un- 
v^er  the  Internal  Revenue  Code  of  1954. 

Congress  legislated  on  this  matter  for  the  first  time  in  1962  by  adding 
section  162(e)  to  the  Code.  The  1962  provision  was  liberalizing  legisla- 

tion which  permitted  the  deduction  of,  among  other  things,  costs  in- 
curred in  connection  with  legislative  appearances — expenses  which 

theretofore  were  nondeductible. 

In  1965.  the  Treasury  Department  adopted  regulations  under  new 
section  162(e) .  These  new  regulations  do  not  go  so  far  in  the  direction 
of  denying  deductibility  as  did  the  old  regulations. 

This  was  admitted  by  Mr.  Shulman,  who  stated  that  "*  *  *  pre-1965 
IRS  regulations  appear  to  have  taken  a  broader  view  in  favor  of  non- 

deductibility." 
The  point  is  that  it  is  the  more  liberal  1962  code  and  the  more  liberal 

1965  regulations  that  apply  to  the  ads  in  question. 
On  the  other  hand,  the  court  decisions  calling  for  nondeductibility 

cited  at  the  May  6  hearing  were  all  decided  on  the  basis  of  regulations 
which  are  no  longer  in  force.  There  have  been  no  court  decisions  under 
the  liberalizinp^  1969  IPOTslpfinn  whi^h  nrp  m  pmnf 

uur  guidelines,  therefore,  arc  limited  to  the  language  of  the  pres- 
ently applicable  statute  and  the  regulations  promulgated  thereunder. 

1  have  attached  for  the  subcommittee's  information  as  an  exhibit  to 
my  testimony  a  tax  memorandum  by  Mr.  Gronningsater  seting  forth 
our  position  on  the  application  of  the  statute  and  regulations  to  our  ad 
program.  I  will  only  attempt  briefly  to  summarize  that  position  here. 

The  regulations  under  section  162(e)  of  the  Code  focus  upon  activi- 
ties which  urge  or  encourage  the  public  to  contact  members  of  a  legis- 

lative body  for  the  purpose  of  proposing,  supporting,  or  opposing legislation. 
A  deduction  is  denied  in  such  cases.  However,  the  regulations  also 

explicitly  recognize  that  "expenditures  for  advertising  which  presents views  on  economic,  financial,  social,  or  other  subjects  of  a  general  na- 
ture," but  which  does  not  involve  any  of  certain  activities  specified  in other  subsections  of  the  regiilations,  are  deductible. 

^^  -^EP's  current  advertising  program,  20  ads  have  been  published to  date.  Only  one  of  these  ads  specifically  urges  or  encourages  the 
public  to  contact  their  legislative  Reprp.c!PT|f  af  i  vpg.  ^         - 
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We  do  not  propose  to  deduct  the  cost  of  that  ad  for  Federal  income 
tax  purposes,  even  though  the  ad  makes  no  reference  to  specific  legis- 
lation. 

Of  the  remaining  19  ads,  11  make  no  mention  of  legislation;  and 

their  costs,  we  submit,  clearly  are  deductible.  The  "Mr.  President"  ad 
referred  to  by  Mr.  Shulman  at  page  30  of  the  May  6  transcript  is  in 
this  category. 

However,  I  would  note  for  the  record  that  that  ad  preceded  and 
is  not  a  part  of  our  current  advertising  program. 

The  remaining  eight  ads,  one  of  which*  was  referred  to  by  Mr. 
Shulman  at  page  20  of  the  hearing  transcript,  do  refer  to  the  neces- 

sity for  amending  the  Clean  Air  Act  if  we  and  other  electric  utilities 
are  to  continue  to  be  able  to  furnish  an  adequate  and  reliable  supply 
of  electric  energy  to  our  customers. 
However,  these  ads  also  refer  to  a  nimiber  of  other  things,  and 

the  readers  are  not  urged  to  contact  their  legislators  or,  in  fact,  to 
take  any  action  wJiatsoftvPT. 

vv  niie  iJie  matter  may  not  be  free  from  doubt,  it  is  the  considered 
opinion  of  our  tax  counsel  that  the  applicable  statute  and  regula- 

tions, which  undeniably  are  more  liberal  than  the  old  regulations,  do 
permit  the  deduction  of  the  cost  of  these  eight  ads. 

I  would  like  to  conclude,  Mr.  Chairman,  by  saying  that  it  has  been 
our  experience  that  those  who  oppose  the  deductibility  of  advertising 
costs  of  their  chargeability  above  the  line  are  generally  also  opposed 
to  the  substance  of  those  ads. 

At  least  in  our  minds,  this  gives  rise  to  the  inference  that  those  who 
disagree  with  what  we  say,  by  urging  reinterpretation  or  changes  in 
the  tax  or  regulatory  laws,  may  in  fact  be  attempting  to  inhibit  us 
from  speaking  out  on  issues  which  we  believe  are  of  vital  concern  to 
those  we  serve. 

In  the  case  of  our  current  advertising  program,  tax  and  ratemaking 
factors  applicable  to  this  advertising  were  not  a  consideration. 

Presumably,  these  questions  will  t^  decided  at  the  appropriate  time 
by  the  tax  and  regulatory  authorities. 

However,  in  order  to  emphasize,  in  order  to  bring  home  the  point 
that  these  factors  really  were  not  a  consideration  in  our  ad  program, 
and  in  order  to  prevent  this  very  peripheral  issue  from  detracting 
from  the  important  message  that  we  are  trying  to  convey,  we  propose, 
for  accounting  purposes,  to  charge  the  costs  of  our  current  advertising 
program  to  FPC  account  No.  426.4 — a  below-the-line  account — even 
though,  as  I  indicated  earlier,  we  believe  that  they  could  properly  be 
accounted  for  above  the  line. 

Our  objective  has  been  to  lay  the  facts  regarding  energy  supply 
problems  before  our  customers  and  the  American  public  generally,  just 
as  effectively  as  possible.  This,  we  believe,  we  are  doing — and  in  the 
context  of  our  current  energy  problems,  this  we  believe  we  have  an  ob- 

ligation to  do. 
Thank  you. 
Senator  Hart.  Thank  you  very  much. 
Mr.  Dowd,  I  confess  after  reading  your  statement  and  listening  to 

your  testimony,  making  some  notes,  what  I  had  earlier  described 
was  a  narrow  focus,  1-day  hearing  on  an  issue  I  thought  I  completely 
understood,  raises  a  whole  series  of  very  basic  policy  questions. 
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I  will  ask  Mr.  Bickwit  to  sharpen  up  some  of  your  comments  about 

tlie  specific  ads.  I  think  that  although  it  was  inadvertent,  all  of  us 
will  be  better  here  in  Congress  for  having  opened  the  broader  hearmg. 

Mr.  Bickwit.  Thank  you,  Mr.  Chairman.  In  your  statement  you  say 

that  the  solution  to  our  energy  problems,  at  least  for  the  short  and 

mid-term,  is  greatlv  to  increase  the  production  and  use  of  coal  to  gen- 
erate electric  power.  ̂ \^at,  precisely,  in  your  view  should  Congress  do 

to  achieve  that  objective? 

Mr.  DowD.  Basically,  it  should,  in  our  view,  amend  the  Clean  Air 

Act  to  make  it  absolutely  clear  that  it  was  the  intention  of  Congress 

to  protect  the  public  health  and  welfare  by  maintaining  the  ambient 
standards  and  that  the  owner  of  an  emission  source,  if  he  is  able  to  meet 

the  ambient  standards,  should  be  permitted  to  employ  whatever 
method  he  feels  to  be  most  appropriate. 

Now,  by  that  I  mean  the  so-called  intermittent  control  strategy 

should  be  regarded  as  a  full  fledged  alternative  to  emission  limita- 
tions. On  the  AEP  svstem.  we  feel  that  we  can  avoid  contributing  to 

violations  of  the  ambient  standards  in  our  areas  through  the  use  of  tall 

stacks  which  we  already  have.  Through  a  very  sophisticated  monitor- 
ing system  which  has  already  been  installed  throughout  system  and 

through  a  commitment  to  reduce  emissions  when  atmospheric  condi- 
tions create  problems. 

Now,  emissions  can  be  reduced  in  one  of  two  ways.  Either  by  burn- 
ing a  limited  supply  of  low  sulfur  coal  kept  on-site  for  use  during 

such  times  or  by  diverting  generation  to  a  plant  outside  of  the  area 
where  the  atmospheric  problems  exist. 

This  is  one  principal  method.  T"^nder  this  program,  low  sulfur  east- ern coal  continues  to  be  burned.  Now,  the  other  major  factor  and  this 

does  not  necessarily  require  congressional  action,  is  to  lift  the  mora- 
torium on  the  leasing  of  the  coal  lands  in  the  West. 

There  are  vast  quantities  of  very  low  sulfur  coal  that  would  meet 
existing  requirements.  This  can  be  mined  quickly,  it  can  be  mined 
safely. 

Mr.  BirKWTT.  Are  you  saying  that  in  your  view  the  action  you  have 
specified  as  legislative  is  essential  for  the  purposes  you  seek? 

Mr.  Down.  Yes ;  this  is  our  view.  I  might  mention  one  other  thing 
that  is  presently  before  the  Congress.  And  that  is  the  surface-mining 
legislation.  Again  it  is  my  understanding  that  the  Udall  bill  would,  in 

effect,  rule  out  the  use  of  additional  large  quantities  of  the  Nation's 
coal.  And  this  is  a  factor  that  the  Congress  ought  to  look  very  care- 

fully at  in  this  period  of  energy  crisis. 
Mr.  BiCKWTT.  In  your  statement  you  say : 

The  basic  purpose,  or  thrust,  of  our  advertising  program  is  to  inform  the  pub- 
lic as  to  these  facts  and  hopefully  bring  about  an  increase  in  the  production  and 

available  supply  of  coal  so  that  we  can  meet  these  electric  power  needs. 

G It  is  your  testimony  then,  as  I  understand  it,  that  the  basic  purpose of  your  ad  campaign  is  to  achieve  goals  which  you  have  also  said 
really  cannot  be  achieved  without  legislation. 

Mr.  Down.  Well,  there  are  two — we  have  said  clearly  in  a  number  of 
our  ads  that  the  Federal — ^that  the  Clean  Air  Act  must  be  amended 
to  permit  intermittent  controls.  Insofar  as  the  western  coal  is  con- 

cerned, that  actually  can  be  done  by  administrative  action.  We  are 
/ 
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telling  the  public  that  unless  actions  similar  to  these  are  taken,  we  are 
going  to  have  a  very,  very  difficult  situation  this  time  next  year. 

Mr.  BiCKwn.  On  the  coal  mining  as  I  understood  your  testimony 
you  are  also  saying  that  if  legislation  like  the  Udall  bill  passes,  then 
your  goals  cannot  be  achieved. 

Mr.  Down.  That  our  goals  cannot  be  axjhieved  ? 
Mr.  BiCKwiT.  Yes. 

Mr.  Down.  I  would  say  that  a  bill  such  as  the  Udall  bill  would  com- 
pound the  situation  and  make  unavailable  to  us  very,  very  substan- 

tial additional  quantities  of  coal  that  are  presently  available. 
So,  it  would  compound  our  problem,  certainly. 
Mr.  BiCKWiT.  Given  that  the  basic  purpose  of  your  and  campaign 

was  to  achieve  goals  for  which  legislation  is  needed  or  for  which  the 
opposition — certain  opposition  to  legislation  is  desirable,  is  it  also  your 
testimony  that  the  ads  dealt  with  in  the  hearings  of  this  subcommittee 
were  aimed  at  influencing  legislation  ? 

Mr.  DowD.  The  basic  purpose  was  to  inform  the  public  particularly 
in  our  service  areas  as  to  what  we  regard  the  facts  of  life  as  to  energy 
supply  and  the  problems  we  are  facing  with  respect  to  energy  supply. 
To  the  extent  that  we  refer  to  amendments  of  the  Clean  Air  Act,  yes ; 
we  were  advising  them  that  unless  the  act  were  amended  to  permit 
intermittent  controls,  it  would  be  very  difficult  if  not  impossible  to 
meet  the  power  requirements  next  year.  a^^ 

Mr.  BiCKWiT.  So^  your  testimony  is  that  your  ads  were  aimed  at 
informing  the  public  and  that  it  was  the  end  of  those  ads  to  promote 
the  result  of  expanding  the  supply  of  coal  for  the  production  of 
electric  power.  «mm 

Mr.  Down.  This  was  the  hoped  for  ultimate  end  of  the  ad.  There  was 
another  purpose.  We  are  aware  of  the  situation ;  we  are  in  the  front 
line  so  to  speak. 

We  have  to  think  in  terms  of  the  future.  Where  will  we  get  the  coal  ?• 
And  in  that  sense  we  have  an  obligation  to  advise,  we  feel,  our  cus- 

tomers of  the  situation  whether  they  do  anything  about  it  or  not.  Our 
concern  in  part  is  that  in  1  year  or  2  years  from  now,  they  will  come 
back  and  say  why  didn't  you  tell  us  these  things.  We  will  have  fulfilled 
that  obligation. 

Mr.  BiCKvriT.  But  your  basic  purpose  as  you  say  was  to  bring  about 
an  increase  in  the  production  and  available  supply  of  coal. 

Mr.  DowD.  I  would  say  yes  to  that  question. 
Mr.  BiCKWiT.  In  that  you  were  informing  the  public  and  that  you  re- 

garded that  as  an  objective  of  your  ads,  and  given  that  the  basic 
purpose  of  those  ads  was  to  expand  the  supply  of  coal  for  electric 
power,  how  did  you  expect  that  informing  the  public  would  lead  to 
the  basic  purpose  being  accomplished  ? 

Mr.  Down.  Well,  it  seemed  to  us  that  one  method  would  be  to, 
through  administrative  action,  to  release  the  moratorium,  to  lift  the 
moratorium  on  western  coal.  In  one  of  our  ads  we  specifically  asked 
the  public  to  contact  their  Congressman. 

In  the  other  ads  we  did  not  do  so,  as  I  say,  we  lay  the  facts  before 
the  public.  We  tell  them  what  problem  there  are.  We  tell  them  what  we 
believe  the  solution  to  the  problem  is,  and  then  it  seems  to  me  we  just 
have  fulfilled  our  obligation  in  that  sense. 
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This  was  what  we  were  trying  to  achieve. 
Mr.  BiCKAviT.  Yes. 

Mr.  DowD.  Now,  they  can  contact  their  Congressman  and  seek  amend- 
ments to  the  Clean  Air  Act,  they  may  not,  but  at  least  we  have  told 

them  what  the  problem  is  and  we  have  told  them  how  we  think  the  prob- 
lem can  be  resolved. 

Mr.  BiCKWiT.  But  you  have  said  that  it  was  your  intention  that  by 
informing  the  public  as  to  these  facts,  you  would  hopefully  bring 
about  an  increase  in  the  production  and  available  supply  of  coal. 

Mr.  Down.  Yes. 

Mr.  BicKwaT.  My  question  to  you  is.  How  did  you  expect  that  to 
happen  ? 

Mr.  DowD.  Well,  in  two  ways.  We  would  hope  that  the  ads  would 
stimulate  interest  on  the  part  of  the  public  and  that  they  would  exert 
pressure,  that  they  would  contact  their  representatives  in  terms  of  the 
Clean  Air  Act. 

This  was  a  hope  and  on  the  other  side  with  respect  to  the  western 
coal  moratorium,  this  as  I  indicated  is  something  that  can  be  done 
without  legislative  action,  that  if  they  would  contact  the  appropriate 
administrative  officials,  the  ultimate  goal  really  being  not  so  much  to 
increase  the  suppl  v  of  coal  as  to  be  able  to  generate  electricity  to  supply 
their  needs  in  the  future. 

Again,  the  increased  availability  and  usage  of  coal  is  an  essential 
step  to  the  ultimate  goal  which  is  to  continue  to  supply  these  people 
with  electric  power. 

Mr.  BiCKw^T.  Well,  if  you  were  informing  the  public  to  this  end, 

the  end  that  you  have  just  mentioned  and  you  hoped  through  the  in- 
forming of  them  that  they  would  be  spurred  into  contacting  their 

Congressman,  the  obvious  question  is  why  was  this  not  an  attempt  to 
influence  the  public  with  respect  to  legislative  matters  ? 

Mr.  Down.  Are  you  talking  now  on  the  tax  side  or  the  accounting 
side? 

Mr.  BiCKwiT.  Yes. 

Mr.  DowD.  I  will  pass  this  to  Mr.  Gronningsater  but  we  are  oper- 
ating under  specific  language  statute  and  specific  language  in  specific 

regulations. 
Mr.  Gronningsater.  In  the  first  place  as  Mr.  Dowd  has  pointed  out, 

there  arc  two  things  involved  here.  Insofar  as  releasing  western  coal 
for  mining  is  concerned,  that  is  not  a  legislative  matter. 

The  1062  legislation  refers  only  to  legislative  matters  in  the  context 
of  these  ads. 

On  May  6,  there  was  testimony  by  Mr.  Lester  Fant  who  stated  they 
had  been  requested  by  this  subcommittee  to  look  into  these  matters, 
section  162(e).  He  made  an  analysis  of  the  present  requirements  of 
nondeductibility  under  the  new  regulations  those  were  operating  under. 

First,  is  that  there  must  be  a  reference  to  legislative  matters.  That 

does  not  include/l  do  not  tJimk  the  ad  mini  strati  ve  flpfinn,  * 

I'he  second  was  that  there  must  be  an  attempt  to  influence  the  gen- 
eral public  and  that  I  think,  is  the  point  that  you  are  speaking  of,  Mr. 

Bickwit. 

Then  he  said,  now,  these  are  the  only  two  specific  legislative  require- 
ments. But  I  think — ^he  said  that  he  thought  that  it  could  inferred 

from  the  congressional  purpose  that  there  was  really  a  third  test,  and 
that  was — unless  the  advertising,  unless  there  was  a  conflict  of  interest 
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in  the  advertising,  between  the  business  of  the  advertiser  and  what  he 
called  the  selfish  business  of  the  advertiser  and  the  interest  of  the 

public,  the  cost  of  the  ad  should  be  deductible. 
Now,  our  opinion  is  and  maybe  other  people  will  differ  with  it,  these 

ads  are  not  against  the  interest  of  the  general  public.  We  think  they 
are  in  the  interest  of  the  general  public 
Mr.  BiCKwrr.  Under  questioning,  Mr.  Fant,  as  I  understood  him, 

amended  his  testimony  to  say  that  all  that  would  be  required  would 
be  some  conflict  of  interest  between  the  business  and  some  identifiable 
segment  of  the  general  public.  Now  it  seems  clear  from  testimony 
we  have  received  that  an  identifiable  segment  of  the  general  public 
regards  it  as  a  conflict  of  interest. 
Mr.  Gronningsater.  What  an  identifiable  segment  of  the  general 

public  would  be.  You  have  an  interest  contrary  to  the  purpose  of 
our  ads.  We  are  of  course,  primarily  concerned  with  our  own  service 
territory. 

Mr.  BiCKwrr.  Excuse  me,  I  missed  that. 
Mr.  Gronningsater.  We  are  primarily  concerned  with  our  own 

service  territory  and  our  own  customers  but  we  are  also,  in  a  sense, 
speaking  of  the  problems  of  our  industry  as  a  whole. 

Mr.  BiCKWiT.  Well,  the  identical  segment  of  the  general  public 
I  am  speaking  of  are  those  who  do  not  want  to  see  the  Clean  Air 
Act  repealed. 

Mr.  Gronningsater.  Well,  there  is  no  definition  of  so  many  of  these 

terms.  I  wouldn't  have  thought  that  that  was  a  segment  of  the  public. 
Because  here  you  have,  you  are  speaking  of  the  Nation  as  a  whole. 
And  you  have  a  person  here  who  believes  that  so  and  so,  and  his  next- 
door  neighbor  believes  something  else.  I  would  not  have  thought  that 
that  was  a  segment,  an  identifiable  segment  of  the  general  public. 

Mr.  Fant  also,  to  give  an  illustration  of  selfish  business  interest, 

spoke  of  trying  to  make  more  profit  or,  well,  one  way  or  another  try- 
ing to  make  more  profit  I  think  was  the  thrust  of  his  example. 

That  is  not  what  we  are  trying  to  do  here.  We  are  trying  to  be  able 
to  continue  to  furnish  adequate  and  reliable  service.  One  of  the  thrusts 
of  our  ads  is  to  try  to  get  the  cost  of  coal  down.  Being  a  regulated 
company,  if  the  cost  of  coal  goes  down,  our  rates  go  down. 

Mr.  BiCKWTT.  Is  it  your  testimony  that  if  the  cost  of  coal  goes  down 
your  rates  go  down,  you  make  no  increase  in  profit  ? 

Mr.  Down.  That's  correct  because  we  have  automatic  fuel  clauses  in 
our  tariffs.  As  the  cost  of  coal  goes  up,  these  increases  are  automatically 
passed  on  to  the  public  in  the  form  of  higher  charges  for  electricity. 
Should  those  costs  either  go  down  or  not  go  up  as  rapidly  as  they  other- 

wise would  as  a  result  of  increasing  the  available  supply  of  coal,  then 
this  benefit  would  almost  automatically  and  immediately  inure  to  the 
benefit  of  the  ratepayers  without  the  power  company  itself  making  a 
profit. 

Mr.  BicKwrr.  If  you  sell  more  electricity,  do  you  make  more  profit? 
Mr.  Down.  I  think  our  rates  are  subject  to  regulation,  and  the  answer 

to  that  is  yes,  we  get  an  allowed  return.  So,  me  more  electricity  that 
is  sold,  the  greater  the  net  income  of  the  company  would  be  under 
normal  circumstances. 

Mr.  BiCKwiT.  Wouldn't  a  lowering  of  rates  bring  about  an  increase in  sales?    
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Mr.  DowD.  Well,  there  is  a  big,  big  debate  as  to  the  elasticity  of 
demand  for  electricity.  We  feel  that  there  probably  is  some  elasticity 
when  you  are  in  the  area  of  pure  wastage  or  when  you  are  in  an  area 
where  there  are  substitutes  available.  But  even  in  the  field  of  space 
heating  we  are  in  a  query  whether  there  are  substitutes  available  with 
coal  and  natural  gas  being  in  such  short  supply.  That  is  a  very  difficult 
question  to  answer.  If  the  rates  were  to  go  down — really  what  we  are 
talking  about  is  that  they  would  not  go  up  as  rapidly  as  they  have  been 
going  up ;  I  think  as  a  practical  matter  that  would  be  the  net  effect 
of  tlus. 

Mr.  Gronningsater.  If  I  might  add  a  word  to  that,  we  have  testified 
before,  years  ago,  in  other  connections,  about  elasticity  of  demand. 
But  that  was  in  a  period,  speaking  about  making  more  profit,  of  rela- 

tively stable  costs.  In  fact,  all  we  had  was  decreases. 
We  are  not  in  a  posture  where  everything  has  gone  up  so,  capital 

costs,  the  cost  of  money,  the  cost  of  fuel,  that  may  be  suspended  for 
awhile. 

What  we  are  really  looking  at  is  to  be  able  to  continue  to  supply  our 
customers. 

Mr.  BiCKWiT.  Are  you  subscribing  to  Mr.  Fant's  analysis  in  saying 
that  under  that  analysis  your  ads  are  deductible  ? 

Mr.  Gronningsater.  I  am  saying  under  his  analysis,  I  am  not  say- 
ing he  is  100  percent  right  in  every  respect,  but  this  was  his  analysis. 

Mr.  BiCKwrr.  And  under  his  analysis  you  believe  those  ads  are 
deductible. 

Mr.  Gronningsater.  Yes.  Of  course,  there  is  one  ad  where  we  sug- 
gested to  the  reader  that  if  he  agreed  with  us  that  he  get  in  touch  with 

his  Congressman. 
As  Mr.  Dowd  testified,  we  do  not  propose  to  deduct  the  cost  of  that 

ad. 

Mr.  BiCKwrr.  Why  is  that?  Isn't  that  motivated  by  the  public interest  also  ? 

Mr.  Gronningsater.  Well,  simply  because  there  is  so  much  emphasis 
in  the  new  regulations  on  urging  the  reader  to  get  in  touch  with  his 
Congressman. 

As  Mr.  Dowd  testified,  tax  was  not  an  important  consideration  here 
at  all  anyhow.  But  with  that  emphasis  in  the  regulations  on  contact- 

ing your  legislator,  we  don't  want  to  argue  about  that. 
Mr.  Bickwit.  Is  it  your  view  that  the  urging  of  the  public  to 

contact  one's  Congressman  is  what  makes  an  ad  nondeductible? 
Mr.  Gronningsater.  Well,  what  the  word  should  be,  I  don't  know. 

That  is  something  else. 
As  you  say,  this  whole  program  of  ads,  broadly  speaking,  has  the 

same  thrust.  This  was  brought  out  in  the  May  6  testimony  by  Media 
Access  Project.  There  is  an  emphasis  on  that  in  the  new  regulations 
that  there  was  not  in  the  old  regulations. 

Mr.  Bickwit.  Do  you  feel  it  is  controlling?  I  guess  the  better  way 

to  put  the  question  is,  are  you  saying  that  if  you  don't  urge  the  public 
to  contact  a  Congressman,  that  it  is  deductible  ? 

Mr.  Gronningsater.  Well,  that  would  depend  to  some  extent  on 
the  purpose  of  the  advertising,  perhaps.  But  in  the  context  of  our  ads, 
I  would  say  yes.  It  should  be  deductible. 

Now,  the  matter  of  course  is  not  free  from  doubt.  There  has  been, 
as  Mr.  Dowd  testified,  there  has  been  no  case  under  the — involving 
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taxable  yeai:s  covered  by  the  new  legislation  and  regulations  that 
really  is  closely  enough  in  point  to  cite. 

Mr.  BiCKwiT.  Now,  why  isn't  the  Consumer's  Power  case  covered  by 
the  new  regulations  ? 

Mr.  Gronningsater.  It  involved  the  years  1954  to  1957. 

Mr.  BicKWiT.  That 's  right. 
Mr.  Gronningsater.  It  came  down  in  1970,  but  involved  the  years 

1954  to  1957. 

Mr.  BiCKWiT.  That's  right,  but  which  regulations  did  the  court 
apply  in  that  case  ? 

Mr.  Gronningsater.  Well,  what  the  court  in  effect  applied  was 
perhaps  the  old  regulations  that  were  promulgated  over  and  over 
again  under  the  1939  and  earlier  years,  because  the  specific  language 
in  this  field,  well,  for  these  years,  were  not  promulgated  until  1959. 
Now,  it  is  true,  let  me  retract  that,  because  by  the  time  this  case  was 

decided  those  regulations  had  been  promulgated.  Even  though  they 
were  promulgated  after  the  end  of  the  taxable  years  involved. 
As  Mr.  Shulman  emphasized,  in  the  old  regulations  there  was 

language  about  propaganda  that  had  no  tie-in  to  do  anything  else, 
no  tie-in  to  legislate  matters.  And  that  is  not  so  under  the  present 
regulations. 

Mr.  BiCKWiT.  In  the  regulations,  as  I  read  them,  there  is — that  were 
applicable  to  the  Consumer's  Power  case— a  reference  to  promoting  or 
defeating  the  legislation.  And  there  is  a  definition  of  promoting  or 
defeating  legislation  which  as  I  read  the  regulations  is  the  same 
definition  as  applicable  to  ads  run  today. 

Do  you  disagree  with  that  ? 
Mr.  Gronningsater.  Which  language  is  that  ? 
Mr.  BiCKWiT.  Well,  I  am  looking  at  1.162-20B,  1  and  2. 
Mr.  Gronningsater.  That  is  the  present  regulations,  yes. 
Mr.  BicKwiT.  That  is  the  regulation  that  was  applied  in  the  Con- 

sumer's Power  case. 

Mr.  Gronningsater.  Well,  I  don't  know  that  I  would  agree  with that.  But  this   
Mr.  Bickwit.  I  can  read  it. 

Mr.  Gronningsater.  Yes,  I  have  it  right  in  front  of  me. 
Mr.  Bickwit.  No,  but  I  can  read  the  reference  of  the  court  to  that 

regulation  which  means  to  me  that  that  was  the  regulation  they 
applied. 

Mr.  Gronningsater.  OK,  if  this  is  B2,  and  regulation  20,  it  refers 

to  influence,  says,  "Expenditures  for  the  promotion  or  defeat  of  legis- 
lation included  but  shall  not  be  limited  to  expenditures  for  the  pur- 

pose of  attempting  to  influence  members  of  a  le<Tisiative  body  directly, 
which  is  not  involved  here,  or  indirectly  by  urging  or  encouraging  the 
public  to  contact  such  members  for  the  purpose  of  proposing  support- 

ing or  opposing  legislation."  There  is  part  of  your  emphasis  on  contact- 
ing your  legislator. 

Mr.  Bickwit.  Yes,  but  that  obviously  is  a  nonexclusive  example. 
The  words,  "but  shall  not  be  limited  to,"  are  there  as  plain  as  can  be. Mr.  Gronningsater.  Yes.  But  all  the  examples  given  in  these  reg- 

ulations involve  contacting  your  legislator. 

Mr.  BicK^vaT.  That's  right,  but  every  example  is  qualified  by  the 
words,  "but  shall  not  be  limited  to." 

Mr.  Gronningsater.  Well,  reasonable  men  can  differ. 
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Mr.  BiCKwrr.  On  the  meaning  of  the  words,  "but  shall  not  be  limited 
to"? 

Mr.  Gronningsater.  No,  not  on  that.  On  the  thrust  of  the  present 
reofulations. 

Mr.  BiCKwiT.  Well,  the  only  point  that  the  staff  would  want  to  make 

is  that  the  ConsuTtier's  Power  Company  case  which  applied  this  regu- 
lation, in  the  view  of  the  staff,  stands  for  the  proposition  tliat  you 

needn't  contact  your  legislator,  you  needn't  urge  that  legislators  be contacted  in  order  for  the  ad  to  be  declared  nondeductible,  in  that 
under  the  facts  of  that  case,  many  of  the  ads  disallowed  did  not  so  urge 
the  readers. 

And  I  would  agree  with  you  that  reasonable  men  might  differ  on  the 
meaning  of  the  statute  and  the  regulations.  But  I  have  difficulty  agree- 

ing with  your  proposition  that  after  the  Consumers  Po^cer  Company 
case  that  reasonable  men  might  differ  on  this. 

Mr.  Groxningsater.  Well,  we  are  dealing  now  with  a  set  of  regula- 
tions which  covers  both  years  before  1963  and  years  after  1962.  And 

when  you  look  at  years  after  1962,  I  think  you  have  to  look  at  the 
regulations  as  a  whole. 

Obviously   
Mr.  BicKwiT.  Excuse  me. 

Mr.  Gronningsater.  Those  who  testified  in  the  May  6  hearing  also 
felt  in  doubt  about  the  situation.  Most  of  the  thrust  of  what  they  said 
was  that  niles  should  be  changed,  the  Treasuiy  should  go  back  to  its 
old  regidations.  And  there  might  be  come  question  whether  they  could 
under  the  new  legislation.  But  they  talked  a  great  deal  about  what 
they  thought  the  rules  should  be  and  not  what  they  are. 

Mr.  BiCKwiT.  But  in  their  testimony  as  to  what  they  were,  it  was 
the  conclusion  of  the  witnesses  that  your  ads  should  be  classified  as 
nondeductible.  And  as  I  underetood  their  testimony  they  based  it  in 
large  part  on  the  Consumers  Power  case  which  in  the  opinion  of  the 
staff  does  appear  to  be  applicable  to  situations  such  as  yours. 

Mr.  Gronningsater.  Well,  I  don't  know  how  important  this  is.  But 
one  of  the  factors  in  the  Consumer'' s  Power  case  was  that  the  court, 
and  this  was  a  sixth  circuit  opinion,  was  that  the — that  there  had  been 
a  factfinding  by  the  lower  court  and  the  circuit  court  felt  that  it  didn't 
want  to  disturb,  it  indicated  some  doubt  in  the  matter,  but  did  not  want 
to  overrule  the  finder  of  the  facts. 

Mr.  BicKwrr.  That's  right,  but  the  finder  of  fact  must  have  said, 
"You  don't  have  to  say,  'Write  your  Congressman,'  in  order  for  this 
ad  to  be  declared  nondeductible."  And  I  have  heard  no  cases  on  the 
other  side  for  the  proposition  that  you  do  have  to  say,  "Write  your 
Congressman,"  in  order  for  an  ad  to  be  declared  nondeductible. 

Perhaps  we  ought  to  leave  it  at  that. 
Mr.  Gronningsater.  OK. 
Mr.  BiCKWiT.  You  mention  that  you  have  reconsidered  the  matter 

of  the  ads  in  question  for  FPC  accounting  purposes. 
Can  you  tell  us  what  factors  account  for  your  not  having  reconsid- 

ered their  tax  treatment,  also  ? 
Mr.  Do^vD.  Well,  I  think — first  let  me  explain  the  basic  factor  with 

respect  to  the  accounting  treatment  that  we  propose  to  report  to  these 
expenditures.  It  is  basicallv  to  avoid  an  element  of  controversy  that  we 

think  is  yery  peripheral.  We  don't  want  them  to  cloud  the  basic  mes- 
sage that  we  are  trying  to  convey  here. 

120 



878 

Now,  it  was  our  feeling  that  the  language  under  the  Internal  Reve- 
nue Code  and  the  applicable  regulations  was  more  liberal  than  the 

language  in  the  FPC's,  the  Uniform  System  of  Accounts.  This  also  is a  factor. 

I  might  mention  one  other  thing.  As  I  say,  neither  accounting  for 
these  expenditures  nor  their  deductibility  for  tax  purposes  was  really 
a  factor  or  a  consideration  in  the  program.  If  they  are  all  charged  be- 

low the  line,  if  they  are  all  nondeductible,  we  would  have  gone  for- 
ward with  this  program  in  any  event. 

I  might  mention  one  factor.  Maybe  Mr.  Gronningsater  could  clarify 
it  a  little  bit.  But  as  far  as  a  nondeductibility  for  tax  purposes  for 
these  ads  is  concerned,  whether  they  are  deductible  or  not,  it  is  almost 
a  moot  question. 

Last  year  the  American  Electric  Power  system  did  not  pay  Federal 
income  taxes,  and  that  particular  situation  is  at  least  a  possibility  or 
a  probability  this  year. 
And  Mr.  Gronningsater  could  elaborate  on  the  reasons  for  that. 
But  whether  we  deduct  them  or  not  is  really  small  potatoes  in  the 

whole  context  here  of  what  we  are  trying  to  accomplish. 
Mr.  BiCKwrr.  Did  Mr.  Gronningsater  want  to  elaborate  ? 
Mr.  Gronningsater.  Only  to  the  extent  of  emphasizing  once  again 

that  tax  deductibility  was  not  a  consideration  in  this  program  at  all. 
The  first  time  it  was  brought  to  my  attention  was  after  the — ^the  first 
time  I  heard  of  it  was  after  the  May  6  hearing  when  we  received  a  tele- 

phone call  from  a  magazine  about  this  matter.  I  then  investigated 

around  the  company  and  found  that  this  subject  hadn't  been  raised 
with  anybody  concerning  the  taxes. 

Mr.  BiCKWiT.  I  would  like  to  close  with  one  final  observation.  That 
is  your  view  that  the  ad  was  in  the  public  interest  or  conceived  by 
the  company  running  it  to  be  in  the  public  interest,  then  under  all 
circumstances,  unless  you  urge  your  Congressman,  it  will  be  deducti- 

ble, it  does  strike  the  staff  that  there  would  be  very  little  left  of  the  tax 
law  in  question  given  that,  as  I  read  the  companies  in  question,  vir- 

tually all  of  them  regard  that  their  ads  are  in  fact  in  the  public 
interest. 

Do  you  react  at  all  to  that  ?  Do  you  have  a  reaction  to  that  ? 
Mr.  Gronningsater.  Yes,  I  would  have  a  reaction.  I  have  read  these 

ads — I  haven't  read  all  the  hundred  ads  mentioned  in  the  testimony, 
but  I  have  read  some  of  them  and  personally  have  the  feeling  that 
those  involved  were  trying  to  carry  out  their  duties  and  responsibil- 

ities. Those,  the  various  advertisers,  were  trying  to  lay  facts  before  the 
public  and  trying  to  carry  out  their  duties  and  responsibilities.  And 
if  Mr.  Fant  is  correct,  that  the  cost  is  deductible,  if  there  isn't  a  con- 

flict of  interest  between  the  advertiser  and  the  public,  why,  then,  and 

I  don't  say  that  he  is  necessarily,  but  if  these  ads  are  all  in  the  interest 
of  the  public  and  Mr.  Fant  is  correct,  then  the  cost  should  be  deductible. 

Mr.  BiCKwrr.  Again  for  the  record,  as  I  understood  Mr.  Fant,  he 
referred  to  an  identifiable  segment  of  the  public.  He  was  not  explicit 
on  how  you  identify  a  segment  of  the  public,  but  as  I  understood  him, 
his  view  was  that  if  there  were  a  number  of  interests  that  reacted 
adversely  to  the  advertisement,  that  there  would  be  the  needed  conflict 
of  interest. 

Mr.  Gronningsater.  Well,  I  believe — I  would  suppose  Mr.  Fant 
got  into  that  in  connection  with  the  statutory  language,  any  attempt 
to  influence  the  general  public  or  segments  thereof. 
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Now,  I  don't  believe  there  is  any  definition  of  segments  thereof.  I 
don't  recall  Mr.  Fant   

Mr.  BiCKwrr.  There  is  no  definition  of  selfish  interest,  et  cetera. 
Mr.  Groxxixgsater.  Well,  you  get  into  a  question  of  fact  as  you  do 

on  so  many  t-ax  things. 
Mr.  BicKwiT.  That  is  true.  The  one  case  we  have  that  resolves  those 

facts  based  on  the  regulations  applicable  to  your  situation  seems  in  my 
view  to  have  been  resolved  in  contrary  to  your  interest. 

Thank  you.  very  much. 
Mr.  DowD.  Mr.  Bickwit.  I  would  only  point  out  one  further  thing. 

That  is  as  to  11  of  our  ads  they  made  no  reference  to  legislation.  Xot 
only  did  they  not  ask  the  public  to  take  any  specific  action,  but  they 
made  no  reference  whatsoever  to  legislation.  And  our  position  with 
respect  to  those  ads  is  that  they  are  clearly  deductible  for  action  pur- 
poses. 

The  area  that  is  muddy  in  our  view  is  the  one  where  we  do  make 
reference  to  si:>ecific  legislation,  but  we  do  not  ask  the  public  to  take 
any  action  whatsoever. 
We  feel  there  is  a  difference  of  opinion  as  to  that  one  under  the 

regulations  and  under  the  law.  You  may  disagree,  and  ̂ iv.  Fant  may 

disagree.  And  the  IRS  may  ver}'  well  disagree,  but  that  remains  to  be 
seen  if  the  issue  is  actually  put  to  them. 

Mr.  Bickwit.  And  I  should  add  that  this  disagreement  comes  from 
someone  who  is  not  a  tax  attorney  and  has  had  very  little  experience 
with  the  tax  court. 

Senator  Hart.  How  or  under  what  procedures  does  the  IRS  under- 
take to  audit  an  issue  such  as  this?  Is  there  any,  perhaps  I  should 

know,  is  there  some  established  method  ? 
Mr.  Groxxixgsater.  This  is  true  of  most  large  corporations;  we 

are  under  continual  audit,  in  effect.  And  the  audit  is  very  thorough, 
and  well,  let  me  say  that  I  am  in  the  legal  department  of  our  company. 
We  have  a  separate  tax  department.  And  the  audit  is  carried  on  with 
the  tax  department  and  the  head  of  the  tax  department.  But  I  have 
spoken  to  him  about  this,  and  he  told  me  that  our  advertising  all  the 
time,  apart  from  this  new  program,  is  very  carefully  scrutinized. 

Senator  Hart.  Scrutinized  by  the  tax  depai-tment  of  the  com- 
pany  

Mr.  Grox'xtx-cisater.  Xo,  scrutinized  by  the  Internal  Revenue  Serv- 
ice on  audit.  In  the  audit  of  any  one  group  of  years,  taxable  years,  it 

takes  years,  it  is  a  very  thorough,  lengthy  audit. 
Senator  Hart.  Gentlemen,  thank  you  very  much. 
Mr.  Down.  Thank  you.  Senator. 
[The  exhibit  follows:] 

Exhibit  A 

Deductibility  of  Advertising  Expenses  for  Federal  Income  Tax  Pubposes 

Whether  the  cost  of  non-product  advertisements  is  deductible  for  federal 
income  tax  purposes  depends  upon  the  content  of  the  particular  ad.  This  is  im- 

plicit in  much  of  the  testimony  at  tlie  May  0.  1974  hearnisr  netore  the  Subcom- 
mittee on  the  Environment  of  the  Senate  Commerce  Committee. 

Prior  to  1962  there  was  no  legislation  on  the  subject.  All  of  the  court  decisions 
on  the  point  cited  at  the  May  6  hearing  dealt  with  taxable  years  governed  by  the 
Internal  Revenue  Code  of  1939.  and  relied  on  broadly  worded  regulations.  Similar 
language  of  broad  scope  was  contained  in  the  original  regulations  under  the 
Internal  Revenue  Code  of  1954. 
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Congress  legislated  on  this  matter  for  the  first  time  in  1962.  The  Revenue  Act 
of  1962  added  Section  162(e)  to  the  Code,  applicable  to  taxable  years  beginning 
after  December  31, 1962. 

The  1962  provision  was  liberalizing  legislation.  Paragraph  (1)  of  Section  162(e) 
permits  the  deduction  as  ordinary  and  necessary  business  expenses  of,  among 
other  expenditures,  costs  incurred  in  connection  with  legislative  appearances, 
expenses  which  previously  were  nondeductible. 
Paragraph  (2)  of  Section  162(e)  provides  that  paragraph  (1)  ''shall  not  be  con- 

strued as  allowing  the  deduction  of  any  amount  paid  or  incurred  *  *  *  in  con- 
nection with  any  attempt  to  influence  the  general  public,  or  segments  thereof, 

with  respect  to  legislative  matters,  elections,  or  referendums"  (emphasis  sup- 
plied). It  may  be  of  some  significance  that  paragraph  (2)  does  not  say  in  so  many 

words  that  the  cost  of  attempting  to  influence  the  public  with  respect  to  legislative 
matters  is  not  deductible.  Sections  of  the  Code  which  disallow  deductions  typically 
state  explicitly  that  "no  deduction  shall  be  allowed"  for  certain  amounts  or 
expenses ;  see,  for  example.  Sections  261  through  279,  "Items  Not  Deductible". 
In  1965  the  Treasury  Department  adopted  regulations  under  new  Section  162(e). 

These  new  regulations  under  the  liberalizing  statute  do  not  go  so  far  in  the 
direction  of  denying  deductibility  as  did  the  old  regulations.  In  his  May  6 
testimony  Mr.  Harvey  J.  Shulman  of  Media  Access  Project,  after  proposing  that 
there  be  changes  in  the  present  statutory  and  administrative  provisions  to  narrow 
the  field  of  deductibility,  stated  (page  48  of  the  transcript)  : 

•'As  I  have  previously  indicated,  pre-1965  IRS  regulations  appear  to  have  taken 
a  broader  view  in  favor  of  non-deductibility.  Specifically,  expenses  associated 
with  'the  exploitation  of  propaganda'  were  not  to  be  deductible.  *  *  *  " 

The  regulation  under  Section  162(e)  of  the  Code  is  Reg.  §  1.162-20.  Paragraph 
(c)  of  that  regulation  is  captioned  "Taxable  years  beginning  after  December  31, 
1962".  The  pertinent  part  of  paragraph  (c)(1)  is  as  follows  : 

"*  ♦  *  All  other  expenditures  for  lobbying  purposes,  for  the  promotion  or 
defeat  of  legislation  (see  paragraph  (b)  (2)  of  this  section),  for  political  cam- 

paign purposes  ♦  *  *  or  for  carrying  on  propaganda  (including  advertising) 
relating  to  any  of  the  foregoing  purposes  are  not  deductible  from  gross  income 
for  such  taxable  years.  *  *  *"  (Emphasis  supplied) 
Paragraph  (d)  (2),  which  is  referred  to  in  paragraph  (c)  (1),  reads  as  follows: 

"(2)  Expenditures  for  promotion  or  defeat  of  legislation.  For  purposes  of  this 
paragraph,  expenditures  for  the  promotion  or  the  defeat  of  legislation  include, 
but  shall  not  be  limited  to,  expenditures  for  the  purpose  of  attempting  to — 

(i)    Influence  members  of  a  legislative  body   directly,   or  indirectly  by 
urging  or  encouraging  the  public  to  contact  such  members  for  the  purpose 
of  proposing,  supporting,  or  opposing  legislation,  or 

(ii)  Influence  the  public  to  approve  or  reject  a  measure  in  a  referendum, 
initiative,  vote  on  a  constitutional  amendment,  or  similar  procedure." 

The  only  other  language  in  the  regulations  dealing  with  Section  162(e)(2) 
of  the  Code  is  paragraph  (c)  (4).  It  reads  as  follows  : 

"(4)  Limitations.  No  deduction  shall  be  allowed  under  section  162(a)  or  any 
amount  paid  or  incurred  (whether  by  way  of  contribution,  gift,  or  otherwise)  in 
connection  with  any  attempt  to  influence  the  general  public,  or  segments  thereof, 
with  respect  to  legislative  matters,  elections,  or  referendums.  For  example,  no 
deduction  shall  be  allowed  for  any  expenses  incurred  in  connection  with  'grass- 
root'  campaigns  or  any  other  attempts  to  urge  or  encourage  the  public  to  contact 
members  of  a  legislative  body  for  the  purpose  of  proposing,  supporting,  or  op- 

posing legislation."  (Emphasis  supplied) 
We  are  not  here  concerned,  as  was  the  Supreme  Court  in  the  Cammarano  case 

cited  to  this  Subcommittee  in  the  May  6  testimony,  with  a  matter  on  which 
the  general  public  is  to  vote. 

There  has  been  no  court  decision  under  the  liberalizing  1962  legislation  which 
is  helpful  in  determining  the  deductibility  of  the  cost  of  advertisments  such 
as  those  which  have  been  the  subject  of  these  hearings.  Our  guidelines  are 
therefore  limited  to  the  language  of  the  statute  and  the  new  regulation  there- under. 

This  regulation,  in  denying  deductibility  in  some  instances,  places  very  con- 
siderable emphasis  in  paragraphs  (b)  (2)  (i)  and  (c)(4)  on  urging  and  en- 
couraging the  public  to  contact  members  of  a  legislative  body  for  the  purpose 

of  proposing,  supporting  or  opposing  legislation.  The  regulation,  in  paragraph 
(a)(2),  allows  deductions  for  "expenditures  for  advertising  which  presents 
views  on  economic,  financial,  social,  or  other  subjects  of  a  general  nature,  but 
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which  does  not  involve  any  of  the  activities  specified  in  paragraph  (b)  or  (c) 
of  this  section  for  which  a  deduction  is  not  allowable". 

American  Electric  Power  System  ads  fall  into  three  categories: 
1.  Some  of  the  ads  inform  the  public  on  certain  problems  connected  with  the 

energy  shortage  and  are  concerned  with  assuring  an  adequate  and  reliable  supply 
of  electricity.  Ck)mpanies  which  are  subject  to  regulation  are  not  permitted  to 
cease  rendering  service,  or  to  limit  their  services,  unless  permitted  by  the 
regulatory  agency  or  by  legislation.  Specifically,  electric  utilities  have  the  duty 
and  responsibility  of  providing  reliable  and  adequate  electric  service  at  reason- 

able cost.  We  believe  it  is  clear  that  these  ads,  which  neither  ask  the  reader  to 
contact  a  legislator  nor  make  any  specific  reference  to  legislation,  are  deductible. 

2.  Some  of  the  ads,  in  addition  to  making  certain  other  points,  state  that  the 
Clean  Air  Act  should  be  amended  if  the  American  Electric  Power  System  and 
the  industry  as  a  whole  are  to  be  able  to  furnish  the  adequate  and  reliable  serv- 

ice which  it  is  their  duty  to  provide.  These  ads  pursue  what  we  view  as  an 
educational  program  to  that  end.  The  readers  are  not  urged  to  contact  their  leg- 

islators, or  to  take  any  kind  of  action  at  all.  The  ads  merely  lay  the  facts  before 
them.  We  believe  that  under  the  1962  legislation  and  the  new  regulations,  un- 

deniably more  liberal  than  the  old  regulations,  the  costs  of  these  ads  are 
deductible. 

3.  One  ad  we  have  published,  urging  the  necessity  to  bum  coal  (of  which 
we  have  ample  reserves)  instead  of  oil  or  gas  (which  are  in  short  supply), 
requests  the  reader  who  agrees  to  send  the  ad  to  his  Congressman.  Even  though 
no  legislation  of  any  kind  is  mentioned,  we  do  not  intend  to  claim  a  tax  deduction 
for  the  cost  of  this  ad. 

In  summary,  we  believe  that  the  costs  of  all  the  ads  we  have  published,  with 
the  possible  exception  of  the  ad  referred  to  in  3  above,  are  deductible  as  ordinary 
and  necessary  business  exx)enses. 

July  18,  1974. 

Senator  Hart.  Next  is  Mr.  E.  F.  Loveland,  vice  president  of  Shell 
Oil  Co.  Mr.  Loveland. 

STATEMENT  OF  E.  P.  LOVELAND,  VICE  PRESIDENT,  MARKETING- 
COMMERCIAL  SALES,  SHELL  OIL  CO. 

Mr.  Loveland.  Senator,  thank  you  very  much.  My  name  is  Gene 
Loveland,  vice  president  of  marketing — commercial  sales. 

I  appreciate  very  much  the  opportunity  to  be  here  on  behalf  of  my 
company  to  express  our  views  on  this  topic. 
We  have  already  outlined  in  written  communications  to  the  sub- 

committee chairman  the  position  Shell  intends  to  take  regarding  the 
tax  status  of  the  two  1974  advertisements  which  are  questioned  in  your 
study.  Rather  than  repeat  those  statements,  which  explain  why  we 
consider  the  advertisements  to  be  tax  deductible,  I  wish  to  comment 
today  on  what  Shell  believes  is  really  at  stake  in  any  investigation  of 
this  subject. 

First,  we  recognize  that  the  current  regulations  take  the  position 
that  no  advertising  is  tax  deductible  if  it  attempts  to  influence  the 
public  with  respect  to  legislation. 

On  one  point,  we  agree  with  those  who  testified  earlier  before  this 
subcommittee.  We,  too,  believe  that  generally  there  has  been  an  im- 

balance in  the  news  and  information  available  to  the  American  public 
in  the  mass  media  today. 

But  the  imbalance  tilted  not  in  favor  of  business,  but  rather 
against  it. 

It  is  indeed  a  sad  state  of  affairs  when  business  finds  it  necessary  to 
resort  to  advertising  to  clarify  important  issues  affecting  its  activities. 
Advertising  is  one  of  the  least  effective  ways  of  doing  this  particular 
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Comments  printed  in  editorial  columns  and  aired  on  daily  news 
programs  are  far  more  effective.  Lacking  ready  access  to  these  high- 
impact  media,  we  chose  to  publish  the  two  advertisements  in  question 
simply  because  our  critics  had  been  eminently  successful  in  using  both 
the  print  and  electronic  media  to  present  their  views  of  our  profits  to 
the  public.  Our  advertisements  thus  were  essentially  a  defensive  move 
designed  only  to  properly  balance  the  perspective  on  the  subject.  And 
their  exposure,  when  compared  with  the  printing  ink  and  air  time  re- 

ceived by  our  critics,  amounted  to  a  bb  shot  in  response  to  a  salvo. 
That  situation  was  not  unique. 
Even  today,  if  both  Ralph  Nader  and  a  businessman  were  to  hold 

press  conferences  in  Washington  on  the  same  subject,  whose  comments 
would  predominate  in  the  pages  of  tomorrow's  newspapers  and  in 
tonight's  newscasts?  Critics  of  business,  such  as  Mr.  Nader,  have  little 
trouble  in  getting  their  views  before  the  public.  They  don^  have  to 
advertise  because  their  views  are  publicized  free. 

The  businessman  would  have  trouble  even  getting  a  reporter  to 
cover  his  press  conference. 

We  do  not  question  Mr.  Nader's  right  to  speak  out  or  the  press'  right 
to  cover  and  publish  his  views.  We  are  only  saying  that  it  has  b^n 
difficult  to  get  all  the  relevant  facts  about  business  published  today. 

Also,  let  me  make  it  clear  that  I  am  not  singling  out  Mr.  Nader. 
However,  his  statements  are  representative  of  the  criticism  leveled  at 
business  these  days.  I  have  brought  along  a  few  articles  clipped  from 
our  daily  newspapers  as  examples  of  what  I  mean.  In  the  interest  of 
time,  I  shall  read  only  a  few  of  the  headlines.  They  represent  the  gist 
of  the  news  that  was  spread  across  America  in  January,  when  our 
ads  were  published. 

"Nader  charges  energy  scare  designed  to  double  oil  prices." 
"Aspin  claims  oil  companies  gouging  public." 
"Senator  claims  oil  shortage  put-up  job." 
"Jackson  says  oil  firms  irk  public  with  evasions." 

Often,  antibusiness,  antiprofit  system  messages  are  run  on  the  air 
free  of  charge.  With  your  indulgence  and  permission,  I  would  like  to 
play  a  tape  recording  of  such  a  message  that  was  sent  to  over  400  radio 
stations  across  the  Nation  by  a  group  called  Public  Interest 
Communications. 

Senator  Hart.  Yes,  do. 

Mr.  LovELAND.  If  this  won't  come  through,  I  will  try  to  read  it. 
[The  taped  material  played  is  as  follows:] 
Host.  Welcome  to  Highway  Robbery.  The  game  where  giants  of  industry  see 

just  how  much  they  can  get  away  with. 
Announcer.  Thanks,  Bob.  Our  first  contestant  today  is  Mr.  Robert  Baron, 

President  of  the  Windfall  Oil  Company. 
Baron.  Howdy. 
Announcer.  On  our  last  show  Mr.  Baron  got  away  with  the  Alaska  Pipeline, 

the  oil  depletion  allowance,  numerous  anti-trust  exemptions,  astronomical  price 
increases  and  record  profits. 

Host.  Well,  that's  quite  a  haul,  Bob !  Well,  Mr.  Baron,  what  would  you  like to  get  away  with  today  ? 
Baron.  Total  control  of  the  world's  resources.  Bob. 
Host.  Total  control  of  the  world's  resources !  How  about  that !  And  just  how 

do  you  intend  to  get  away  with  that,  Mr.  Baron? 

Baron.  Well,  Bob,  I  thought  I'd  sorta  stop  pumping  my  old  wells  and  make  the 
public  pay  to  get  me  a  whole  bunch  of  new  ones.  I'll  just  tell  'em  no  money,  no oil,  know  what  I  mean? 
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Host.  Oh,  ho,  sure  do,  Mr.  Baron.  Well,  Bob,  he  wants  to  control  the  world's resources. 

Announcer.  That's  right.  Bob.  Let's  see  if  our  audience  will  let  him  get  away 
with  Highway  Robbery  ! 

Senator  Hart.  That  is  tough. 
Mr.  LovELAXD.  I  thank  you  for  your  indulgence,  but  I  just  wanted 

you  to  know  how  someone  like  us  feels  when  something  like  this  goes 
out  across  the  Nation. 

Senator  Hart.  Out  of  curiosity,  do  you  have  any  idea  how  many 
stations  picked  that  up  ? 

Mr.  LovELAND.  Our  first  alert  on  this  was  our  own  employees  who 
called  in  from  various  parts  of  the  Nation.  And  we  do  have  an  or- 

ganization that  does  media  research,  a  California-based  audio-^Hideo 
reporting  service,  who  told  us  it  did  go  to  400  stations.  How  many 

played  that,  I  frankly  don't  know.  But  it  got  pretty  good  coverage because  our  people  were  a  little  disturbed  about  it. 
This  message  was  not  only  aired  free  of  charge,  but  also  was 

funded  by  contributions  which  then  could  be  deducted  from  income 
taxes  since  Public  Interest  Communications  is  a  nonprofit  organiza- 

tion. Thus,  this  message  was  free  of  any  tax  charges. 
Is  it  any  wonder  that  in  such  circumstances  business  has  turned 

to  advertising  in  an  attempt  to  tell  its  story?  At  times,  it  seems  to  be 
the  only  way  a  business  has  to  express  its  point  of  view  on  subjects 
important  to  its  future. 

The  American  people  have  nothing  to  fear  from  this  kind  of  adver- 
tising. In  fact,  they  stand  to  gain  by  it.  The  average  citizen  is  sensi- 

ble enough  to  know  when  he  is  being  sold  a  bill  of  goods.  But  this 
holds  true  only  if  he  has  the  opportunity  to  consider  all  sides  of  the 
important  issues  of  the  day. 

In  our  view,  our  laws  should  encourage  the  free  exchange  of  ideas. 
Our  concern  should  be  not  how  to  further  limit  the  access  of  busi- 

ness or  anyone  else  to  the  mass  media  but  rather  how  to  make  the 
mass  media  more  available  for  the  free  exchange  of  information  and 
ideas  so  vital  to  the  functioning  of  a  democracy. 

T\Tiy  should  the  people  who  oppose  the  ideas  of  business  have  the 
opportunity  to  express  their  views  free,  while  more  often  than  not, 
business  must  pay  for  the  same  right?  If  the  tax  deduction  for  insti- 

tutional or  goodwill  advertising  is  denied  to  energy- related  companies^ 
would  we  not  then  be  forced  to  pay  nearly  a  double  penalty  for  the 
right  to  free  speech  and  the  use  of  a  free  press  ? 
One  of  the  issues  that  precipitated  the  American  Revolution  was 

the  Stamp  Act.  It  would  have  greatly  increased  the  cost  of  newsprint 
in  the  colonies  and  thereby  made  the  cost  of  expressing  ideas  almost 
prohibitive.  The  issue  facing  us  today  is  little  different.  We  should 
not  levy  an  economic  penalty  on  the  business  commimity  for  express- 

ing its  views. 
It  seems  to  us  that  opponents  of  business  are  now  asking  you  to 

penalize  business  for  expressing  its  views  or  else  to  find  some  way 
of  limiting  what  it  can  say  in  the  mass  media. 

Here,  it  is  appropriate  to  express  another  concern.  Trying  to  de- 

fine what  is  propaganda  and  what  isn't,  what  should  be  said  and 
what  should  not  he  permitted,  is  a  difficult  matter  fraught  with 
risk.    - 
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You  are  being  asked  to  consider  ways  to  limit  what  business  can 
say  in  tax  deductible  advertising.  This  is  the  same  old  problem 
censoi-s  face  everywhere:  Where  do  you  draw  the  line?  Who  will  be 
affected  by  today's  decisions,  tomorrow  ?  How  do  you  define  what  is 
proper  and  what  is  not  ? 

In  our  textbooks,  the  only  historical  guide  that  had  any  merit  was 
the  prohibition  on  obscenity,  and  today  even  obscenity  is  proving 
difficult  to  define. 

In  closing  let  me  say  that  recently,  we  have  been  more  successful  in 
getting  our  views  a<iross  in  the  mass  media — without  resorting  to  the 
kind  of  advertising  being  studied  by  this  subcommittee.  The  media 
are  being  more  evenhanded  as  they  gain  insight  into  the  complexities 
of  the  energy  problem. 
We  do  hope,  however,  that  no  one  has  been  lulled  into  complacency 

regarding  the  energy  problem  confronting  this  N'ation.  It  is  a  serious problem  and  one  that  will  be  with  us  for  some  years  to  come.  Thus, 
it  is  conceivable  that  from  time  to  time  we  at  Shell  may  again  find  it 
necessary  to  advertise  to  make  the  facts  of  the  situation  known  to  the 
public.  Although  we  do  not  believe  that  advertising  is  the  best  way 
of  getting  our  views  on  vital  issues  across  to  the  public,  we  would  not 
hesitate  to  use  it  again  if  there  were  no  other  way  to  do  the  job. 

Shell  endorses  the  idea  of  an  open  society  in  which  the  ideas  of  all 
people  may  be  freely  expressed,  in  which  the  public  has  access  to  the 
information  and  facts  it  needs  to  have  in  a  democratic  society.  Only 
in  this  way  is  there  any  hope  that  balanced,  sensible  views  will  ulti- 

mately prevail. 
I  thank  you. 
Senator  Hart.  You  have  heard  me  say  earlier  today,  one  part  of 

the  problem,  and  understandably  it  is  not  the  one  which  you  face,  is 
that  this  is  an  emotionally  loaded  matter,  the  impoverished  good 
idea.  What  can  we  do?  Though  the  impression  may  not  be  very  strong, 
I  recognize  the  desirability  of  permitting  the  strongest  and  the  most 
powerful  among  us — corporate  or  individuals — freedom  to  effectively 
present  their  ideas.  But  how  can  we  insure  an  effective  presentation 
by  the  least  powerful  of  their  ideas,  because  the  balance  sheet  doesn't 
determine  who's  got  the  better  idea  at  all. 

Mr.  Lo\TELAND.  Well,  I  wonder.  Senator,  if  that  is  in  fact  a  need.  In 
other  words,  you  have  mentioned  the  impoverished.  We  are  talking 
here  about  a  climate  of  antibusiness  that  is  using  sensationalism  to 
bang  away  at  them.  And  I  don't  know  of  any  media  or  any  newspaper 
who  would  take  that  tack  relative  to  the  impoverished.  So  I  am  not 
sure  that  we  can  say  that  this  situation  does  occur  or  would  occur.  If 
they  have  a  particular  message  and  it  is  of  interest,  I  think  we  can 
assume  that  the  media  in  this  case  would  pick  it  up,  because  this  is 
the  nature  of  our  country,  to  play  up  the  little  fellow,  to   

Senator  Hart.  I  think  that's  an  attitude  those  of  us  who  are  more 
comfortably  situated  generally  accept  as  valid.  But  if  we  were  uncom- 

fortably situated,  I  am  sure  we  could  cite  to  this  committee,  and  Shell 
Oil,  a  dozen  groups,  welfare  mothers.  Now  recently  they  mana2:ed  to 
get  a  point  of  view  across.  But  that  is  typical  of  a  group.  I  am  not  sure 
that  given  the  limitations  of  time  on  television  and  the  way  you  have  to 
put  a  newspaper  together,  that  the  advantage  that  comes  from  wealth 
is  not  still  significant  in  your  ability  to  get  ideas  out. 
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Mr.  LovELAND.  I  think  we  have  a  unique  situation  here.  We  had  a 
particular  moment  in  history  where  we  have  just  waves  of  this  sort  of 
a  situation  focusing  in.  And  we  attempted  to  push  those  back  and  even 
the  waters. 

Senator  Hart.  I  agree  that  the  roof  seemed  to  fall  in  on  you  at  that 
particular  point  in  history. 

Mr.  LovELAND.  Yes.  I  think  as  we  had  said  earlier,  we  have  got  to 
open  this  up.  I  think  you  have  recognized  today  that  your  committee 
is  getting  broader  in  this  activity.  And  I  think  somewhere  along  the 
lines  we  have  to  address  ourselves  to  the  media.  Because  here  in  our 

estimation  was  a  segment  of  our  society  who  neglected  their  responsi^ 
bility  and  resorted  to  sensationalism  which  had  to  be  counteracted. 

Now  maybe  we  should  ask  them,  as  I  have  many,  many  times,  going- 
back  to  where  I  worked  with  young  people,  I  used  to  wonder  why  it 
was  that  the  Eagle  Scout  and  some  of  the  other  do-gooders  and  scholar- 

ship boys  hit  the  last  page  when  the  murderers  and  rapists  were  on  the 
front  page.  And  I  asked  that,  why  are  these  teenagers  here?  And 
usually  the  answer  is  well,  it  sells  papers,  it  creates  circulation,  it  is  a 
better  Nielsen  rating. 

I  think  these  are  the  things  we  have  to  say,  that  they  have  a  responsi- 
bility  to  present  the  facts  and  they  have  a  total  responsibility  to  ail 
people.  I  think  this  is  the  area  that  we  have  to  open  up. 

Senator  Hart.  Well,  narrowing  it  a  little  now,  in  your  advertising- 
program,  are  you  familiar  with  how  Shell  determines  in  the  case  of  a 

particular  ad  whether  it  is  or  isn't  deductible  ? Mr.  LovELAND.  Well,  in  our  advertising  program,  we  have  had  two 
forms  of  advertising.  We  have  our  product  advertising,  mainly  out  of 
our  marketing  department,  and  we  have  had  our  institutional  out 
of  our  public  affairs  area.  We  have  never  considered  our  type  of  institu- 

tional advertisting  in  a  tax  situation  or  a  tax  problem.  We  do  not 
have,  as  in  the  case  of  Mobil,  a  long-term  dedicated  type  of  message 
that  they  are  on.  Ours  was  an  emergency  situation,  at  the  time  we  ran 
four  ads.  We  felt  that  these  were  public  education  ads  and  what  they 
should  know.  We  talked  about  price  and  how  the  Cost  of  Living- 
Council  established  the  price  and  why  they  were  paying  that  price 
at  the  service  station.  We  talked  about  the  allocation  program.  There 
was  tremendous  confusion  among  people  and  all  classes  of  customers 
on  how  that  allocation  program  sorted  out  and  who  had  priorities 

and  who  didn't,  and  so  forth.  We  ran  an  ad  which  graphically 
described  that.  Then  we  ran  the  ad  talking  about  our  profits,  and 
then — which  is  one  of  the  ads  in  question.  And  we  ran  another  one 
depicting  our  results  and  what  those  results  meant.  What  they  meant 
in  cash  generation,  the  need  for  cash  generation,  how  if  this  world 
was  going  to  continue  to  enjoy  the  measures  of  its  energy  and  so 
forth,  that  cash  generation  was  a  must. 

And  it  didn't  occur  to  us  that  we  were  involved  in  any  legislation 
or  lobbying  in  any  way.  But  we  felt  that  because  the  media  had 
neglected  their  particluar  responsibility,  we  had  to  tell  the  public 
where  this  oil  was,  what  it  was  going  to  take  to  get  this  oil,  and  what 
it  would  mean  to  them  in  the  way  of  conservation  and  other  items. 
It  is  a  public  service. 

Senator  Hart.  Since  then,  have  you  taken  a  reading  on  the  deducti-^ 
bility  or  nondeductibility  of  any  of  those  ads  ? 
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Mr.  LovELAND.  No :  we  haven't.  Well,  I  say  we  haven*t  with  any  tax- 
ing body.  Our  own  tax  people  are  quite  firm,  as  I  have  indicated  in  our 

letter,  quite  firm  on  their  position.  And  as  far  as  a  true  reading,  of 
course,  that  will  not  occur  until  these  are  filed  coming  into  next  year. 

Mr.  BiCKWiT.  On  the  tape  recording  that  you  played,  you  say 
that  was  sent  to  over  400  radio  stations.  Do  you  by  any  chance  know 
how  many  of  those  stations  actually  played  the  tape  on  the  air  free  of 

charge  ?  * 
Mr.  LovELAND.  No;  I  don't  know  whether  we  could  find  out.  We 

employed  Audio- Video  Reporting  Services  through  a  Mr.  Erickson 
of  Monte  Rio,  Calif.,  to  tell  us  how  many  of  these  were  sent  out. 
And  this  is  what  he  told  us. 
Now  whether  they  have  a  reading,  I  can  try  to  find  out  and  report 

to  you,  whether  they  have  a  reading  on  actual  airing  of  that. 
Mr.  iBiCKwiT.  It  would  be  useful  for  the  record. 
Mr.  LovEiAND.  We  will  send  you  that  if  we  have  it. 
[The  following  information  was  subsequently  received  for  the 

record :] 
Shell  Oil  Co., 

Washington,  D.C,  August  19, 1974. 
Hon.  Philip  A.  Hart, 
Chairman,  Subcommittee  on  the  Environment,  Senate  Commerce  Committee, 

Dirksen  Senate  Office  Building,  Washington,  D.G. 

Deab  Senator  Hart  :  The  following  response  has  been  provided  to  me  "by  Shell's 
Head  OflSce  in  Houston  in  reply  to  your  inquiry  of  July  18,  1974,  at  the  Commit- 

tee on  Commerce,  Subcommittee  on  the  Environment,  hearings  on  Corporate 
Energy  and  Environmental  Advertising. 

We  refer  to  the  Transcript  of  Proceedings  of  July  18, 1974,  in  which  Mr.  Bickwit 
of  your  stafC  requested  available  information  on  the  actual  airing  of  the  "High- 

way Robber"  radio  tape.  We  can  confirm  at  least  that  the  following  stations  aired this  tape: 
KSFO— San  Francisco,  Calif. 
KFRC — San  Francisco,  Calif. 
WABB— Mobile,  Ala. 
KPFT— Houston,  Tex. 

Our  own  employees  reported  the  above  stations  to  us  and,  undoubtedly,  other 
stations  used  the  tape,  but  we  have  no  way  of  knowing  this. 

Sincerely, 
J.  Carter  Perkins, 

Vice  President. 

Mr.  BiCKwn.  This  is  a  question  that  you  may  have  some  difficulty 
with,  but  I  feel  it  is  appropriate  to  ask.  In  your  view,  would  a  company 
run  ads  like  the  ones  in  question,  even  if  in  your  view  they  were 
nondeductible  ? 

Mr.  LovELAND.  I  think  they  would.  I  don't  think  that  was  the  ques- 
tion. The  point  was,  here  was  a  void,  and  that  void  had  to  be  filled. 

If  we  have  to  pay  for  that  expense,  it  would  be  worth  the  money.  We 
think  it  is  a  matter  of  principle  and  not  a  matter  of  dollars. 

Mr.  Bickwit.  In  the  advertisement  entitled,  "How  in  all  conscience 
can  anyone  call  these  excess  profits?"  is  it  your  intent  in  that  ad  to 
influence  the  public  ? 

Mr.  LovELAND.  Well,  maybe  we  have  a  matter  of  semantics.  You  are 
talking  about  influence  and  we  are  talking  about  education.  We  are 
talking  about  bringing  to  the  public  the  facts,  and  the  facts  are  that 
this  is  our  profit  picture,  this  is  how  we  attained  it  and  this  is  why  we 
need  it. 
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Mr.  BiCKWiT.  Do  you  think  influence  is  an  improper  character- 
ization ? 

Mr.  LovELAXD.  Well,  influencing  legislation  because  we  were  not 
involved  in  legislation,  I  would  say  influence  might  be  stronger  than 
we  felt.  We  felt  it  is  educational.  I  think  the  end  of  our  ad  says  ail  we 
ask  is  that  the  Government  and  the  public  approach  the  subject  with 
objectivity  and  a  minimum  preconceived — of  preconceived  notions. 

After  all,  we  have  basically  the  same  end^  in  mind,  that  is.  providing 
for  the  needs  of  the  American  consumer  as  well  and  as  fully  as  pos- 

sible. And  these  are  the  educational  facts  to  back  that  up. 

Mr.  BiCKWiT.  Well,  I  wouldn't  go  on  in  semantics  except  that  it  is relevant  to  the  tax  matter.  But  when  you  have  got  a  camapign  for  an 
election,  you  liave  got  two  people  running  against  each  other  and  some 
people  support  one  guy  and  some  people  support  the  other  guy.  If  you 
go  out  and  give  to  the  public  facts  with  respect  to  why  a  particular  one 
of  those  is  better,  it  strikes  me  that  education  is  perhaps  not  nearly 
as  good  a  characterization  of  what  you  are  doing  as  influence. 

Mr.  LovELAXD.  But  you  are  saying  influence.  And  I  would  have  to 
say  influence  what  or  for  what  reason  ?  Ours  was  not  a  matter  of  in- 

fluence. We  found  ourselves  in  a  jwsition  in  an  energy  crisis  with  in- 
formation about  the  energy  crisis  antioil  up  here  and  facts  about  it 

down  [indicating].  So  I  am  saying  we  needed  to  educate  the  people 
and  bring  the  true  facts  to  them  and  bring  that  up  here.  Now  if  we  go 
beyond  this  point  and  we  are  trying  to  peddle  some  fish,  for  a  par- 

ticular situation  or  a  particular  bill,  then  we  are  influencing.  But  when 
you  bring  the  people  up  to  a  knowledgeable  level  of  understanding  of 
the  oil  business,  which  is  as  I  must  say.  a  most  difficult  job,  then  to  me 
that  is  education. 

Mr.  BiCKWiT.  So  it  is  the  reference  to  legislation  which  in  your 
view  decides  the  question  of  whether  there  is   

Mr.  Lo^'ELAXD.  Reference  to  education  and  influence.  I  can't  under- 
stand what  we  are  trying  to  influence.  We  are  not  trying  to  influence 

anything,  we  are  trying  to  educate  the  people  in  the  very  facts  of  the 
cjise.  And  the  facts  are,  this  is  the  money  we  made.  This  is  the  money 
that  we  would  have  made  had  there  not  been  inflation.  This  is  the  need. 
And  this  is  what  is  sroing  to  brinsr  you  more  oil. 

]\fr.  BiCKwiT.  The  problem  is  that  those  who  perceive  those  facts 
entirely  different  from  you — and  there  are  many  that  do — have  diffi- 

culty characterizing  your  role  as  that  of  an  educator,  just  as  that  guy 
who  wants  to  vote  for  President  Xixon  has  difficulty  conceiving  that 
the  <ruv  Tvho  is  out  campaignmg  for  McGovern  is  educating. 

^ir.  TvOVELAXD.  I  am  sure  we  are  equallv  admant  in  our  particular 
positions  and  probably  another  forum  will  resolve  it. 

Mr.  BiCKwrr.  Again,  as  was  pointed  out  with  the  last  witness,  if 
your  understanding  of  what  is  educational,  as  opposed  to  influential, 
were  accepted,  it  is  very  difficult  to  see  what  remains  of  the  law  which 
says  that  you  may  not  deduct  when  you  are  influencing  the  public  with 
resr>ect  to  legislation. 

Given  that,  any  one  who  confronted  the  question  of  whether  he  was 
so  doing  could,  under  the  way  you  define  the  term  education,  resolve 
it  in  favor  of  the  fact  that  he  was  educatinjr  rather  than  influencing. 

Mr.  Lo^'ELAXD.  Well,  I  haye  to  start  with  a  point  that  it  would 
appear  that  certainlv  the  media  had  an  almost  zero  knowledge  of  the 

oil  industry.  If  they  didn't  have  a  zero  knowledge,  then  they  didn't 
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report  it  very  well.  So  I  start  from  that  point  that  I  have  an  uneducated 
public  and  I  have  an  uneducated  media,  and  therefore,  I  have  to  put 
the  facts  before  them.  They  prefer  not  to  put  the  facts  there,  so  we 
put  the  facts  there.  Those  are  facts.  Now,  I  don't  consider  them  in- fluence. 

Mr.  BiCKWiT.  You  don't  consider  that  educating  the  public  with 
respect  to  the  nondesirability  of  certain  legislation  is  in  any  way 
trying  to  influence  the  public  with  respect  to  that  legislation  ? 

Mr.  LovELAND.  I  am  talking  about  these  two  ads  and  I  am  talking 

about  the  situation.  And  I  don't  Imow  about  the  noninfluence  of  legis- 
lation. I  am  not  aware  of  any  legislation. 

Mr.  BiCKWiT.  There  was  legislation  referred  to  in  the  excess  profits 
ad. 

Mr.  LovELAND.  Well,  that  is  only  to  establish  the  entire  ad  in  posi- 
tioning, and  let  them  know  in  total  what  is  going  on  and  is,  I  feel — 

comes  under  the  category  of  facts. 
Mr.  BiCKWiT.  Again,  if  we  view  it  that  way.  Congress  may  well  have 

legislated  a  nonlaw. 
Thank  you  very  much. 
Mr.  LovELAND.  Thank  you. 

Senator  Hart.  The  exchange  was  very  interesting.  I  don't  want  to 
acknowledge  that  Congress  has  legislated  a  nonlaw.  But  I  do  acknowl- 

edge that  education  by  itself,  from  its  Latin  derivation  suggests 
influence. 

Mr.  LovELAND.  Once  the  man  puts  the  education  into  practice. 
Senator  Hart.  More  influence  than  it  is  education.  As  far  as  the 

semantics  go,  I  think  we  ought  to  acknowledge  that  the  root  derivation 
of  the  word  education  is  really  influence,  to  lead. 

Mr.  LovELAND.  Well ,  I   
Senator  Hart.  Yet  I  fall  back,  having  said  that,  that  there  are  iden- 

tifiable situations  where  it  is  more  to  influence  than  to  inform. 

Mr.  LovELAND.  I  just  have  to  say  that  we  had  a  bad  situation  of 
ignorance  prevailing  in  this  country  relative  to  the  oil  industry.  And 
we  felt  facts  were  necessary  because  one  segment  did  not  give  them 

in  suJKcient  quantity  to  satisfy,  let's  say,  the  education  of  these  people. 
And,  therefore,  we  attempted  to  fill  that  void  and  lay  out  the  facts. 

Senator  Hart.  Thank  you  very  much. 
Mr.  Loveland.  Thank  you,  Senator. 
[The  articles  referred  to  follow :] 
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STATEMENT  OF  SAMTTEL  BLACK,  TAX  ANALYSTS  &  ADVOCATES 

Mr.  Black.  Good  morning,  Senator. 
Senator  Hart.  You  may  proceed. 
Mr.  Black.  Thank  you. 
For  the  record,  my  name  is  Samuel  H.  Black.  I  am  a  staff  attorney 

at  the  public  interest  law  and  research  firm,  Tax  Analysts  & 
Advocates. 

Senator,  I  don't  have  a  prepared  statement.  I  have  an  outline,  which 
I  would  like  to  insert  into  the  record  at  the  end  of  my  testimony.  I 
would  like  to  speak  only  briefly,  and  I  will  then  be  pleased  to  respond 
to  whatever  questions  the  committee  might  have. 

I  appreciate  the  opportunity  to  be  here,  and  appreciate  the  invitation 
extended  by  the  committee  staff.  I  am  here  in  part  as  a  neutral  party, 
I  think,  neither  representing  a  utility  nor  any  of  the  public  interest 
groups  that  are  involved  in  the  media  or  broadcasting  field. 

Senator  Hart,  where  does  your  money  come  from  ? 
Mr.  Black.  Tax  Analysts,  as  we  call  it,  is  supported  by  the  sale 

of  publications.  We  have  a  weekly  magazine.  We  sell  other  professional 
publications  to  tax  professionals.  We  also  have  foundation  grants  and 
we  have  a  national  membership. 

I  want  to  make  just  a  few  points.  I  have  read  the  transcript  of  the 
earlier  hearing  and  heard,  of  course,  the  presentations  here  this 
morning. 

I  think  that  under  the  traditional  way  of  looking  at  the  corporation 
income  tax  or  our  income  tax  in  general  in  this  country,  that  it  would 
be  improper  to  characterize  the  deductible  status  of  business  advertis- 

ing or  business  lobbying  as  a  tax  subsidy.  Our  corporation  income  tax 
is  a  net,  not  a  gross,  income  tax.  And  corporations  are  permitted — as 
individuals  are  permitted — to  deduct  the  costs  of  doing  business  as 
they  compute  taxable  income.  If  lobbying  is  seen  as  a  cost  of  doing 

business,  as  it  is,  for  example,  for  the  utility  and  oil  company  wit- 
nesses who  were  here  this  morning,  the  costs  are  simply  deductible 

from  their  gross  income.  And  the  fact  that  it  is  deductible  is  not  a  tax 
subsidy. 

Similarly,  with  respect  to  advertising:  advertising  a  product  is 
simply  seen  as  a  cost  of  doing  business,  and  those  costs  are  properly 
deductible  from  gross  income  to  reach  taxable  income. 

I  would  assert.  Senator,  that  if  lobbying  and  advertising  are  directly 
related  to  the  generation  of  income,  they  should  be  deductible  from 
gross  income  in  order  to  reach  taxable  income,  and  the  deductibility 

wouldn't  be  a  subsidy.  As  you  know,  and  as  this  hearing  has  pointeci 
out  very  well — unprecedentedly  well — the  revenue  code  does  disallow 
deductions  for  grassroots  business  lobbying,  usually  taking  the  form 
of  advertising.  I  would  conclude,  then,  under  the  traditional  way  of 
looking  at  our  tax  system,  that  this  is  a  tax  penalty  for  business 
lobbying. 

Now,  contrast  that  situation,  which  I  view  as  involving  a  tax  penalty, 
to  the  situation  of  public  interest  groups. 

The  charitable  deduction  and  tax  exemptions  for  charities  are  true 
tax  subsidies.  They  liave  little  to  do  with  the  computation  of  net 
income.  Many  charitable  organizations  are  able  to  lobby  and  are  able 
to  advertise,  and  they  do  so  as  beneficiaries  of  tax  subsidies,  so  I  would 
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argue  that  overall,  the  Congress  has  chosen  to  subsidize  the  lobbying 
activities  of  charities  more  than  it  could  be  said  that  Congress  may  be 
subsidizing  the  lobbying  activities  of  business. 

I  prepared  for  today  a  very  small  chart  pointing  up  one  aspect  of 
this  problem.  The  chart,  which  I  would  like  to  insert  in  the  record  at 
this  point,  if  I  may,  shows  charitable  organizations,  their  lobbying 
activities,  and  their  eligibility  for  deductible  contributions. 

[The  chart  follows :] 

CHARITABLE  ORGANIZATIONS.  LOBBYING,  AND  DEDUCTIBLE  CONTRIBUTIONS 

Large  public  charities,  large    Small  public  charities,  pub-    Social  welfare 
Fraternal  Veterans  religious  denominations         lie  interest  law  firms  organizations 

May  lobby  with'de-     May  lobby  with        May  carry  on  sizable  lob-    Eligible  for  deductible  do-  May  lobby,  but 
ductible'dona-            cleductible               bying  programs  with  de-       nations,    but    forbidden       not  eligible  for 
tions.    '                    donations.               ductible  donations.               all   but   "insubstantial"       deductible lobbying.  donations. 

All  these  charities  are  tax  exempt.  There  are  some  charitable  or- 
ganizations eligible  for  deductible  contributions  which  may  lobby  to 

an  unlimited  extent.  These  include  fraternal  and  veterans'  organiza- tions. 

Some  large  public  charities  and  large  religious  denominations  may 
carry  on  relatively  sizable  lobbying  programs,  including  advertising 
programs,  if  they  so  wish,  with  deductible  donations. 

Small  public  charities,  including  public  interest  law  firms  and  in- 
cluding by  far  most  of  the  environmental  groups  are  eligible  for  de- 
ductible donations,  but  are  forbidden  all  but  insubstantial  lobbying. 

The  effect  of  this  restriction  is  greatly  to  impede,  and  almost  prohibit, 
any  kind  of  legislative  activities  on  the  part  of  the  small  public  chari- 

ties, environmental  groups  or  public  interest  law  firms. 
Last,  at  the  right  side  of  the  chart,  is  the  category  which  the  tax 

code  refers  to  as  "social  welfare  organizations."  These  groups  may 
lobby,  but  they  are  not  eligible  for  deductible  donations. 

I  can  give  specific  examples  of  how  these  various  and  capriciously 
varying,  restrictions  work. 

The  veterans'  groups,  for  example,  can  lobby  against  amnesty  with 
deductible  money,  but  a  small  religious  denomination  such  as,  for  ex- 

ample, the  Quakers,  are  not  able  to  lobby  for  amnesty  with  tax-de- 
ductible contributions.  The  Catholic  Church  can  lobby  against  abortion 

with  deductible  funds,  but  a  woman's  rights  group  would  not  be  able 
to  lobby  for  abortion  with  deductible  funds. 

The  Sierra  Club  is  eligible  to  lobby,  but  isn't  eligible  to  do  so  with 
deductible  donations.  The  principal  Sierra  organization  is  not  eligible 
at  all  for  deductible  donations,  which,  I  think,  was  pointed  out  in  the 
last  hearing. 

I  would  argue  then  that  within  the  class  of  charitable  organizations, 
the  environmental  groups  and  public  interest  law  firms  are  severely 
discriminated  against  vis-a-vis  these  other  kinds  of  charitable 
organizations. 

Senator  Hart.  This  discrimination  is  the  result  of  the  Code  itself? 

Mr.  Black.  Yes,  sir,  it  results  entirely  from  the  statutory  frame- 
work and  not  at  all  from  interpretation.  Of  court,  the  Code  provisions 

embodied  in  regulations,  but  only  flesh  out  the  intent  of  the  Congress. 
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These  proliibitions,  or  their  absence,  are  all  contained  in  the  revenue 
code. 

I  think  that  this  problem  of  discrimination  among  various  kinds  of 
charities,  and  the  other  problem,  the  nondeductibility  of  business 
grassroots  advertising,  is  a  situation  with  constitutional  overtones.  I 

think  that  to  penalize  businesses'  grassroots  lobbying  is  an  embodi- 
ment in  the  tax  code  of  an  economic  penalty  based  solely  on  kind  of 

speech  or  the  forum  which  is  being  used  for  speech.  I  think  that  is 
constitutionally  quite  questionable.  With  respect  to  the  situation  that 
the  public  interest  law  firms,  including  the  environmental  law  firms 
and  most  environmental  groups,  the  fact  that  they  cannot  lobby  with 
deductible  funds,  whereas  other  charitable  groups  can  and  do,  is 
another  situation  with  constitutional  overtones. 

I  think  there  is  an  equal  protei'tion  problem  here,  in  that  otherwise 
identical  charitable  organizations  are  discriminated  against  on  the 

basis,  if  you  will,  of  their  fii-st  amendment  activities.  And,  of  coui^se, 
not  only  is  there  a  fifth  amendment  problem,  but  also  a  first  amend- 

ment problem,  since  after  all,,  what  we  are  talking  about  here  is 
speech. 

I  think  also  that  this  committee's  hearings,  especially  the  earlier session,  brought  out  another  constitutional  problem  which  arises  not 
only  in  section  162(e),  but  also  in  the  sections  wliich  regulate  the 
charities.  The  terms  in  the  statute  are  very  vague.  I  would  argue, 
Senator,  that  the  terms  in  sections  of  the  code  which  regulate  char- 

ities, such  as  references  to  propaganda,  references  to  influencing  leg- 
islation, and  references  to  substantial  or  insubstantial  quantities  of 

lobbying,  are  incapable  of  the  kind  of  precise  definition  that  the  Su- 
preme Court  requires  when  statutes  attempt  to  regulate  speech. 

In  the  area  of  speech,  since  fii*st  amendment  rights  are  so  important, 
the  Supreme  Court  has  long  held  that  statutes  must  be  drawn  with 
ciystal  clarity,  if  you  will,  because  it  is  crucially  important  that  the 
people  who  are  going  to  exercise  first  amendment  rights  have  clear 
notice  as  to  what  they  may  or  may  not  do.  And  vagueness  in  statutes 

regulating  fii-st  amendment  activities  serves  to  chill  those  activities. 
I  have  no  way  of  knowing  down  at  Tax  Analysts  what  "substan- 

tial*' or  "insubstantial*'  lobbying  is.  Yeai*s  and  years  of  court  cases  and 
administrative  interpretation  have  shed  no  ligiit  on  this  term.  In  the 
case  of  a  group  as  small  as  we  are,  in  order  to  stay  on  the  safe  side  of 

the  Internal  Revenue  Service,  we  don*t  engage  in  any  kind  of  lobbying 
activities  except  those  expressly  permitted  by  the  revenue  rulings, 

such  as  my  coming  here  today  by  invitation.  This  problem  of  insub- 

stantial vei-sus  substantial  just  doesn*t  worry  very  large  organizations 
such  as  the  Catholic  church.  The  test  doesn't  apply  at  all  to  veterans 
and  fraternal  organizations. 

I  think,  to  an  admittedly  lesser  extent,  that  the  phrase  "legislative 
mattei-s  and  grassroots  lobbying,*'  et  cetera,  in  the  code  and  reofula- 
tions  doesn't  lend  itself  to  any  kind  of  clear  definition  wliich  satisfies 
the  Supreme  Court's  tests.  In  die  last  hearing  Mr.  Fant  suggested  that 
the  term  "legislative  mattei-s**  should  refer  to  any  subject  capable  of 
being  studied  by  a  legislature.  Mr.  Bickwit  challenged  him  on  that, 
and  said  that  that  seemed  too  broad.  Both  these  gentlemen  are  ex- 

perienced attorneys:  ̂ Ir.  Bickwit  has  plenty  of  experience  in  the 

Congi-ess,  and  ̂ Nlr.'^Fant  is  a  tax  attorne3\  It  doesn't  augur  well  for  the 
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constitutionality  of  the  statute  that  two  such  attorneys'  interpreta- 
tions could  vary  so  much. 

Any  administrative  prerogative  can  be  taken  back  by  the  Congress 

if  that  prerogative  is  granted  by  a  statute.  So  under  Mr.  Fant's  defini- 
tion, it  might  be  argued  that  companies  couldn't  deduct  ceitain  kind 

of  expenditures  relative  to  lobbying  in  the  administrative  process  be- 
cause at  any  point  next  year  or  the  following  3^ear,  the  Congress  might 

decide  that  it  delegated  too  much  authority  and  was  going  to  take  it 

back,  and  that  therefore  the  "administrative"  matter  is  really  a  leg- islative matter. 

I  would  have  a  terribly  difficult  time  defining  that  term.  And  I 
think  that  is  the  kind  of  vagueness  problem  that  the  statute  embodies. 

The  impetus  that  gave  rise  to  these  hearings,  apparently,  was  that 
people  among  whom  a  principal  concern  was  the  protection  of  en- 

vironmental quality  observed  that  there  were  millions  of  dollars  being 
paid  for  advertisements  that  had  to  do  with  legislation,  whether  they 
fell  under  the  restriction  or  not.  And  it  was  very  unclear  as  to 
whether  deductions  were  being  taken  or  not  taken  for  those  advertise- 
ments. 

One  of  my  purposes  today  is  to  show  that  within  the  class  of  char- 
ities, we  have  a  similar  problem  with  respect  to  organizations,  tax 

benefits,  tax  deductions,  eligibility  for  deductible  donations,  et  cetera, 
all  crucially  tied  up  in  important  first  amendment  activities,  including 
lobbying  with  respect  to  environmental  legislation. 

It  seems  to  me  that  one  option  open  to  the  Congress  here,  and  I 
think  the  better  option  in  terms  of  constitutional  policy  is  not  to  make 
the  nondeductions  rules  of  section  162  more  strict,  or  expanding  the 
scope  of  activities  which  are  nondeductible,  but  rather  taking  off  these 

two  burdens :  the  lesser  burden  on  business  advertising,  and  the  over- 
whelming burden  on  legislative  activities  of  charitable  groups.  The 

direction  the  Congress  should  take,  in  my  opinion,  Senator,  is  to  re- 
move these  restrictions  or  these  excises,  if  you  will,  rather  than  in  at- 

tempting to  regulate  speech  more  severely  or  in  expanding  the  scope 
of  the  regulations  or  the  statute. 

This  direction,  of  taking  these  references  to  first  amendment  activ- 
ities out  of  the  tax  code  and  out  of  the  hands  of  the  Internal  Revenue 

Service,  since  the  discrimination  against  charities  is  so  much  greater, 
is  the  answer.  Senator,  to  the  problem  you  raised — which  is  a  veiy 
real  problem — of  how  can  the  imix)verished  idea  find  a  foriun. 

If  this  committee  decides  to  try  to  act  to  solve  these  problems, 
that  the  direction  it  should  take  is  in  changing  the  tax  code  to  allow 
charities  to  carry  on  reasonable  amounts  of  legislative  activities. 
And  that,  of  course,  would  include  the  environmental  charities. 
That  concludes  my  remarks.  Senator. 
Senator  Hart.  I  like  the  way  you  have  phrased  your  VI,  VI  point. 

When  one  class  constitutional  rights  are  burdened  relative  to  another 
otherwise  similar  class,  the  solution  lies  in  expanding  the  liberties  of 
the  burdened  class — not  in  burdening  the  favored  class. 

That  is  a  musically  written  sentence. 
Mr.  Black.  Well,  thank  you. 
I  do  think,  though,  that  that  is  the  way  to  resolve  this  conflict  that 

you  hav^e  articulated  so  well. 
Senator  Hart.  Yes. 
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Mr.  Black.  And  that  the  relief  should  flow  to  precisely  those  en- 
vironmental groups  for  which  I  know  you  have  particular  concern. 

Mr.  BiCKWiT.  Is  it  your  view  that  the  IRS  should  adopt  a  proce- 
dure whereby  public  interest  groups  could  challenge  IRS  rulings 

which  they  feel  grant  illegal  tax  concessions  to  the  taxpayers? 
Mr.  Black.  That  is  really  not  up  to  the  IRS.  It  is  up  to  the  courts 

because  to  allow  that  is  to  expand  the  rules  of  standing  as  enunciated 
by  the  Supreme  Court. 
We  believe  strongly  that  when  the  Treasury  or  the  IRS  illegally 

softens  the  tax  treatment  on  a  group  of  taxpayers,  that  the  public  is 
injured;  that  there  is  no  question  revenues  are  not  collected  which 
would  otherwise  be  collected :  that  there  is  resulting  economic  damage 
to  the  public  at  large  and  also  to  individual  taxpayers;  and  that 
members  of  the  public  injured  in  such  a  way  should,  of  course,  be 
allowed  to  sue  in  order  to  bring  these  questions  before  a  court. 

If  that  doesn't  happen,  there  is  simply  no  way  for  the  courts  to 
review  this  kind  of  illegal  activity. 

I  would  point  out  there  are  half  a  dozen  recent  decisions  in  the 
Federal  Court  of  Appeals  for  the  D.C.  Circuit  which  go  to  illegal 
activity  by  the  IRS  or  Treasury  in  failing  to  collect  tax. 
Mr.  BiCKwiT.  How  about  at  the  administrative  level?  Do  you 

feel  the  IRS  procedures  are  presently  adequate  to  allow  citizens  groups 

to  expi*e,ss  their  views  there  ? 
Mr.  Black.  Referring  specifically  to  the  section  162(e)  problem, 

the  citizens  can  challenge  an  ad,  for  example,  by  reporting  it  through 
the  informer  channels.  If  they  get  a  reward,  they  know  that  the  corpo- 

ration was  trying  to  deduct  something  improperly,  and  they  will  know 
that  the  Revenue  Service  disallowed  the  deduction. 

There  may  be  no  other  way  of  knowing  how  the  Service  is  enforc- 
ing the  law  against  such  business  interests.  At  Tax  Analysts,  prior  to 

bringing  most  of  our  suits,  we  have  filed  a  petition  with  the  Commis- 
sioner and  explained  the  rationale  for  our  position. 

There  hav^e  been  several  instances  in  which  the  Commissioner  has 
said  this  is  something  we  consider  has  merit,  and  we  will  study  it  and 
report  the  results  to  you. 

However,  I  will  point  out  that  we  haven*t  gotten  any  results  yet 
from  these  petitions. 

It  may  be  that  there  is  something  more  that  needs  to  be  available. 
Mr.  BiCKwrr.  As  I  understand  your  testimony,  you  are  not  op- 

posed to  using  the  tax  code  to  foster  certain  policy  objectives.  Your 
problem,  rather,  is  that  the  existing  taxes  which  in  some  way  penalize 
forms  of  speech  are  constitutionally  questionable  ? 

Mr.  Black.  Well,  I  agree  much  more  with  the  latter  half  of  your 
question  than  the  former. 

Mr.  BiCKWiT.  That  is  my  question.  Do  you  agree  with  the  former  ? 
Mr.  Black.  Yes. 

Mr.  BicKWiT.  I  can't  remember  what  the  former  was. 
Do  you  think  the  tax  code  should  be  used  for  policy  purposes  ? 
Mr.  Black.  Yes,  it  is  an  instrument  of  Federal  governmental  policy 

just  as  the  budget  is.  You  could  point  out  specific  tax  subsidies,  and 
I  might  say  this  one,  or  that  one,  has  been  proven  not  to  be  cost  effec- 

tive. If  a  subsidy  benefits  a  high  income  class  much  more  than  a  lower 
income  class,  then  I  would  say  that  raises  serious  questions  about  the 
particular  subsidy,  but  not  about  the  overall  question. 
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Mr.  BicKwiT.  Now,  if  you  subsidize  the  speech  of  one  person  or  one 

party  to  a  controversy,  do  you  think  you  have  got  constitutional  prob- 
lems in  that  you  haven't  given  the  other  side  of  the  controversy  similar 

subsidization  ? 
Mr.  Black.  Yes. 
Not  only  do  I  think  there  are  constitutional  problems  with  that,  but 

I  think  that  the  present  tax  subsidies  to  fraternal  and  veterans'  or- 
ganizations and  the  large  charities  as  opposed  the  lack  of  subsidies 

to  the  smaller  organizations,  is  unconstitutional  and  Tax  Analysts  has 
filed  a  suit  to  test  the  constitutionality  of  just  this  problem. 

And  if  the  committee  feels  it  appropriate,  I  can  insert  into  the  record 
the  complaint  in  that  suit  which  I  have  here. 

Senator  Hart.  Yes,  let  it  be  printed. 
Mr.  Black.  It  articulates  the  first  and  fifth  amendment  problems  as 

we  see  them  with  the  existing  statutes  as  they  apply  to  different  kinds 
of  charities. 

Mr.  Bickwit.  But  in  your  view,  if  you  extend  that  kind  of  subsidy 

to  all  public  interest  groups,  then  you  don't  have  constitutional  prob- 
lems ?  And  what  does  the  industry  say  on  the  other  side  of  the  fence  ? 

Mr.  Black.  Well,  I  don't  think  business  has  articulated  a  position 
on  the  bills  to  allow  charities  to  do  a  little  more  lobbying. 

There  are  such  bills,  and  there  were  extensive  hearings  held  in  Ways 
and  Means  in  1972. 

Mr.  Bickwit.  We  would  be  interested  if  for  the  record  you  might 

appraise  industry's  possible  constitutional  arguments  with  respect 
to   

Mr.  Black.  With  respect  to  section  162(e)  ? 
Mr.  Bickwit.  No,  with  respect  to  the  proposal  you  have  made  to 

give  favorable  treatment  to  all  public  interest  organizations  who 
speak  out  on  a  given  matter. 

Mr.  Black.  I  will  be  glad  to  do  that. 
Mr.  Bickwit.  If  you  could,  it  would  be  helpful.  Perhaps  I  am  being 

paranoid,  but  such  arguments,  I  think,  could  be  anticipated. 
[The  following  information  was  subsequently  received  for  the 

record :] 
Tax  Analysts  &  Advocates, 

Washington,  D.C.,  August  27,  1974. 
Mr.  Leonard  Bickwit, 
Senate  Commerce  Subcommittee  on  the  Environment, 
Dirksen  Senate  Office  Building,  Washington,  D.C. 

Deab  Mr.  Bickwit  :  During  the  hearings  on  the  legislative  propaganda  activi- 
ties of  energy  and  utility  companies,  you  asked  me  if  there  wass  business  opposi- 

tion to  recent  proposals  to  liberalize  the  rules  concerning  the  legislative 
activities  of  charities. 
A  preliminary  analysis  of  the  1972  Ways  and  Means  hearings  on  such  a 

proposal,  H.R.  13720,  turns  up  no  indication  of  business  opposition. 
The  hearings  contain  several  statements  by  representatives  of  charitable 

organizations  to  the  effect  that  most  charitable  interests  do  not  conflict  with 
business. 

A  statement,  by  one  member  of  Congress  who  is  generally  regarded  as  con- 
servative, argues  that  foundation  managers  are  people  who  have  been  successful 

in  business ;  the  spirit  of  this  argument  runs  contrary  to  the  thesis  that  charity 
and  business  lobbying  would  conflict. 

A  statement  by  the  American  Society  of  Association  Executives,  indicates  no 
opposition  to  the  bill,  even  though  the  organization's  membership  consists,  in 
part,  of  business  organization  executives.  The  membership  of  the  organization, 
however,  also  includes  charitable  association  executives.  The  Society  did  suggest 
that  a  liberalization  of  the  charity  lobbying  rules  should  be  accompanied  by  a *■  •     . 
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liberalization  of  the  grassroots  lobbying  provisions  of  Sec.  162(e)  of  the  Internal 
Revenue  Code, 

Business  interests  would  nevertheless  have  much  at  stake  in  a  proposal  to 
expand  the  effectiveness  of  public-interest  groups  in  the  tax.  broadcasting,  envi- 

ronment, safety,  and  consumer  fields,  to  name  only  a  few.  You  may  find  it  useful, 
therefore,  before  you  publish  your  hearings,  to  invite  several  corporrations  and 
trade  associations  to  take  a  position  on  the  recent  action  by  the  Ways  and 
Means  Committee,  announced  on  August  1.  1974,  in  Release  Xo.  20,  to  lobbying 
by  charities.  Alternatively,  you  might  invite  these  parties  to  comment  on  a  pro- 

posal to  liberalize  both  the  Sec.  501(cj(3)  (Internal  Revenue  Code)  and  the 

Sec.  162(^e)  rules  simultaneously. Very  truly  yours. 
Samttel  H.  Black. 

^Ir.  Bi^vcK.  Tliere  wasn't  any  significant  business  response  to  the 
"Ways  and  Means  testimony  invitations  or  to  the  hearings  themselves, as  far  as  I  know. 

Interestingly,  the  Treasure'  Department  at  the  time  took  what  this 
committee  might  see  as  an  antibusiness  position.  Tliey  said  they  would 
support  all  charities  being  able  to  lobby,  but  only  where  there  was  a 
business  interest  already  lobbying  on  the  other  side. 
Then  other  public  charities  came  forward  and  said — the  example  I 

have  in  mind  is  a  large  m.ental  health  cliarity.  They  said  there  isn't any  business  interest  against  mental  health  and  yet  we  cannot  lobby 
either  under  present  law  or  under  this  Treasury — this  limited  Treas- 

ury approval  of  the  concept  that  where  there  was  lobbying  on  one  side, 
charities  sliould  he  allowed  to  lobby  on  the  other. 

So  they  forcefully  made  the  argument,  or  at  least  the  argiunent  was 
forcefully  made  that  charities  should  be  allowed  to  lobby  whether 
there  was  a  business  interest  opposing  them  or  not,  whether  it  had  al- 

ready l>een  articulated  or  not.  The  specter  of  business  op|X)sition  to 

charities'  lobbying  is  something  I  haven't  yet  seen. 
Mr.  BiCKWiT.  Well,  if  you  conclude  that  under  no  circumstances 

would  it  be  raised  rationally,  that  would  also  be  helpful. 
Mr.  Black.  I  would  also  point  or^t  there  are  private  hospitals 

and  hospitals  run  by  fi-aternal  orders  or  veterans'  organizations,  pri- 
vate veterans'  organizations,  and  the  fraternal  h'ospitals  and  veterans' 

hospitals  are  allowed  to  lobby  under  present  law.  And  I  haven't  seen 
any  privata  hospitals  complaining  of  that. 

Mr.  BiCKwiT.  Thank  you.  !Mr.  Black. 
Senator  Hart.  Tliank  you  very  much. 
Mr.  Black.  Thank  you.  Senator,  very  much. 
[The  material  referred  to  follows :] 

Ix  THE  United  States  Distbict  Coitbt  for  the  District  of  CoLUifBiA 

Civil  Action  No.  833-73 

Tax  Analysts  and  Advocates,  732  Seventeenth  Street,  X.TV,,  WasbingLon.  D.C. 
20006 

Taxation  With  Representation,  2369  North  Taylor  Street,  Arlington,  Va.  22207 V. 

George  P,  Shultz,  Secretary  of  the  Treasury.  15th  Street  at  Pennsylvania  Ave.. 

X.W.,  Washington.' D.C.  20220 Johnnie   M.   Walters,    Commissioner   of   Internal   Revenue.    1111    Constitution 
Avenue,  N,W,.  Washington,  D,C,  20224 
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Amended  Complaint  for  Declaratory  and  Injunctive  Relief;  Three-Judge 
Court  Requested 

1.  This  is  an  action  to:  , 
a.  Declare  unconstitutional  the  restrictions  on  legislative  activities  contained 

in  Sections  170,  501(c)  (3),  2055,  2106,  and  2522  of  the  Internal  Revenue  Code 
of  1954,  as  amended,  "the  Code",  as  violative  of  the  First  and  Fifth  Amend- ments to  the  Constitution  of  the  United  States,  and 

b.  Enjoin  defendants  from  continued  enforcement  of  those  restrictions  and 
of  all  applicable  regulations  and  rulings  thereunder. 

Jurisdiction 

2.  This  Court  has  jurisdiction  of  this  action  under  the  following  statutory 
provisions : 

a.  5  U.S.C.  Sections  701-706,  because  this  action  seeks  to  hold  unlawful  agency 
action  found  to  be  contrary  to  Constitutional  right, 

b.  28  U.S.C.  Section  1331(a),  because  this  action  arises  under  the  Constitu- 
tion and  laws  of  the  United  States  and  the  matter  in  controversy  exceeds  the 

sum  of  value  of  $10,000,  exclusive  of  interest  and  costs  ; 
c.  28  U.S.C.  Section  1340,  because  this  action  arises  under  the  acts  of  Con- 

gress providing  for  internal  revenue ;  and 
d.  28  U.S.C.  Section  1361,  because  this  action  is  in  the  nature  of  mandamus 

to  compel  an  officer  of  an  agency  of  the  United  States  to  perform  a  duty  owed 
to  the  plaintiffs. 

Plaintiffs 

3.  Plaintiff  Tax  Analysts  and  Advocates  (Tax  A/A)  is  incorporated  under 
the  District  of  Columbia  Non-profit  Corporation  Act.  Tax  A/A's  organizational 
purposes  are  (a)  to  improve  public  understanding  of  the  federal  tax  system, 
and  (b)  to  improve  the  administration  of  the  tax  laws  by  conducting  a  public 
interest  tax  law  practice.  (Affidavit  attached) 

4.  Plaintiff  Taxation  with  Representation  (Tax/Rep)  is  incorporated  under  the 
District  of  Columbia  Non-profit  (Corporation  Act.  Tax/Rep's  organizational  pur- 

pose is  to  educate  Congress  and  the  public  regarding  federal  tax  issues  by 
presenting  the  testimony  of  tax  professionals  at  legislative  and  administrative 
hearings  on  tax  matters.  Tax/Rep  has  approximately  850  members  throughout 
the  United  States.  (Affidavit  attached) 

5.  The  Internal  Revenue  Service  (IRS)  has  ruled  that  plaintiff  Tax  A/A  is 
eligible  to  receive  contributions  which  are  deductible  to  the  donor  under  Section 
170(c)  (2)  of  the  Co.de  and  that  Tax  A/A  is  exempt  from  federal  income  tax 
under  the  provisions  of  Section  501(c)  (3)  of  the  Code.  The  IRS  has  ruled  that 
plaintiff  Tax/Rep  is  not  eligible  to  receive  contributions  which  provide  tax 
deductions  to  the  donor,  but  that  it  is  exempt  from  federal  income  tax  under 
Section  501(c)  (4)  of  the  Code. 

Defendants 

6.  Defendant  George  P.  Shultz  is  Secretary  of  the  Treasury  of  the  United 
States  and  is  charged  by  law  with  the  administration  of  the  Code;  he  dis- 

charges this  responsibility  both  directly  and  by  delegation  to  subordinates. 
He  is  sued  in  both  his  official  and  his  individual  capacity. 

7.  Defendant  Johnnie  M.  Walters  was,  at  the  time  the  original  complaint 
was  filed,  Commissioner  of  Internal  Revenue,  and,  as  the  delegate  of  the  Sec- 

retary of  the  Treasury,  had  overall  responsibility  for  administration  of  the 
Code.  He  is  sued  in  both  his  official  and  his  individual  capacity. 

8.  In  administering  the  Code  defendants  have  enforced  the  statutory  pro- 
visions that  are  at  issue  in  this  action,  and  the  regulations  and  rulings  which 

interpret  those  statutory  provisions.  Those  provisions  are  Constitutionally  in- 
valid, and  defendants'  application  of  those  provisions  to  the  detriment  of  the 

plaintiffs  violates  the  Constitutional  rights  of  the  plaintiffs. 

The  Statutory  Framework 

9.  Sections  170  (c)(2),  2055,  2106,  and  2522  of  the  Code  (hereinafter  "the 
Code's  charitable  deduction  provisions" )  provide  for  the  eligibility  of  charitable and   educational   organizations  to_.receiyfi^  charitable  contributions  which  are 
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deductible  for  tax  purposes  by  the  payor  or  donor.  Section  501(c)(3)  of  the 

Code  provides  exemption  from  federal  income  tax  for  charitable  and  educa- 
tional organizations.  Each  of  these  sections  conditions  its  tax  benefits  on  the 

requirements  that  "no  substantial  part"  of  the  activities  of  these  organizations 
consists  of  "carrying  on  propaganda,  or  otherwise  attempting,  to  influence  leg- 

islation". This  condition  will  hereinafter  be  referred  to  as  "the  Code's  restric- 
tions on  legislative  activities". 

10.  Section  501(c)(4)  of  the  Code  provides  exemption  from  federal  income 

tax  for  organizations  "operated  exclusively  for  the  promotion  of  the  social 
welfare"  and  does  not  restrict  their  legislative  activities.  Yet  501(c)(4)  or- 

ganizations of  the  type  exemplified  by  Tax/Rep  are  not  eligible  to  receive  con- 
tributions which  provide  tax  deductions  to  the  donor. 

11.  The  Code  grants  the  benefits  of  tax  exemption  and  eligibility  to  receive 
contributions  which  provide  tax  deductions  to  the  payors  or  donors,  without 
imposing  restrictions  on  leigslative  activities,  to  the  following  organizations: 

a.  Veterans  organizations,  contributions  to  which  are  deductible  for  the  donor 
under  conditions  imposed  by  Sections  170,  2056,  and  2522  of  the  Code,  which 
sections  impose  no  limits  on  the  use  of  these  contributions  for  legislative 
activities. 

b.  Fraternal  beneficiary  societies,  contributions  to  which  are  deductible  for 
the  donor  under  the  conditions  imposed  by  Sections  170  and  2522  of  the  Code, 
which  sections  impose  no  limits  on  the  use  of  these  contributions  for  legisla- 

tive activities. 
c.  Trade  associations,  chambers  of  commerce,  and  similar  business  associa- 

tions, payments  to  which  are  deductible  for  the  payor  under  the  conditions  Im- 
posed by  Section  162  of  the  Code  and  which  are  free  to  carry  on  unlimited  legis- 

islative  activities  (other  than  grassroots  appeals  to  the  general  public)  when- 
ever legislation  has  a  direct  relationship  to  the  payor's  business  interests,  and d.  Labor  and  agricultural  organizations,  dues  contributions  to  which  are 

deductible  for  the  payor  under  the  conditions  imposed  by  Section  162  of  the 
Code  and  which  are  free  to  carry  on  unlimited  amounts  of  legislative  activities 
(other  than  grassroots  appeals  to  the  general  public)  whenever  legislation  bas 

a  direct  relationship  to  the  payor's  business  interests. 

Injumes  Sutfeeed  by  the  Plaintiffs 

12.  Plaintiff  Tax  A/A  desires  to  engage  in  substantial  legislative  activities 
in  support  of  its  charitable  and  educational  purposes.  In  many  cases,  such  activ- 

ities are  the  only  available  means  for  pursuing  these  purposes  effectively.  How- 
ever, plaintiff  Tax  A/A  cannot  engage  in  substantial  legislative  activities  with- 

out jeopardizing  its  tax  benefits  under  the  Code's  charitable  deduction  and 
tax  exemption  provisions. 

13.  Because  the  Code's  restrictions  on  legislative  activity  are  inherently  vague, 
plaintiff  Tax  A /A  is  unable  to  establish  precisely  which,  or  to  what  extent, 
activities  are  prohibited  by  those  restrictions.  As  a  conse<iuence.  plaintiff  is 
forced,  in  practice,  to  adopt  a  very  broad  reading  of  the  restrictions  on  legisla- 

tive activities  and  to  eschew  a  variety  of  activities  that  may  not,  in  fact,  be 
proscribed. 

14.  Plaintiff  Tax  A /A  is  severely  injured  by  the  Code's  restrictions  on  legis- 
lative activities  in  carrying  out  its  charitable  and  educational  purposes  be- 

cause many  other  organizations,  such  as  those  described  in  paragraph  11,  supra, 
which  are  in  all  pertinent  respects  similar  to  plaintiff,  but  which  express  view- 

points opposed  by  plaintiff,  are  free  to  engage  in  legislative  activities  while 
enjoying  the  benefits  of  tax  exemption  and  eligibility  to  receive  contributions 
which  provide  tax  deductions  to  the  payors  and/or  donors. 

15.  In  order  to  raise  funds  to  support  its  charitable  and  educational  activities, 
plaintiff  Tax /Rep  desires  to  enjoy  the  same  tax  benefits  as  are  enjoyed  by  other 
charitable  and  educational  groups,  including  eligibility  to  receive  contributions 
which  provide  tax  deductions  to  its  donors.  But,  defendants  have  ruled  that  solely 
because  of  the  Code's  restrictions  on  legislative  activities,  Tax /Rep  is  not  eligible 
to  receive  contributions  which  provide  such  tax  deductions. 

16.  Plaintiffs  do  not  have  an  adequate  remedy  at  law.  Bach  of  them  is  irrepa- 
rably injured  by  the  Code's  restrictions  on  legislative  activities,  which  prevent 

them  from  carrying  out  their  charitable  and  educational  purposes.  Continued 
enforcement  of  the  challenged  restrictions  will  result  in  further  irreparable  in- 

jury to  the  plaintiffs. 
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Gbounds  fob  Relief 

17.  The  Code's  restrictions  on  legislative  activities  unconstitutionally  abridge 
the  First  Amendment  freedoms  of  speech,  association,  and  press,  and  the  First 
Amendment  right  of  petition  of  plaintiff  Tax  A /A,  by  conditioning  the  benefits 

of  eligibility  under  the  Code's  charitable  deduction  provisions,  and  under  the tax  exemption,  upon  surrender  of  such  First  Amendment  freedoms  and  rights. 
18.  The  Code's  restrictions  on  legislative  activities  unconstitutionally  deny  the 

equal  protection  of  the  laws  and  unconstitutionally  abridge  the  First  and  Fifth 
Amendment  rights  and  freedoms  of  plaintiff  Tax  A/A  in  that : 

a.  The  restrictions  condition  the  enjoyment  of  tax  benefits  by  plaintiff  Tax  A/A 
on  the  surrender  of  First  Amendment  freedoms  and  rights,  while  other  organiza- 

tions similar  in  all  pertinent  respects  to  plaintiff  may  carry  on  substantial  legis- 
lative activities  without  restrictions  and  still  enjoy  the  same  tax  benefits,  and 

b.  The  restrictions  are  based  on  impermissible  distinctions  of  wealth  and  size 

because  they  i)ermit  legislative  activities  which  are  not  a  "substantial"  part  of  an 
organization's  total  activities,  and  thus  enable  organizations  subject  to  the  re- 

strictions but  having  larger  budgets  and  membership  than  plaintiff.  Tax  A/A,  to 
engage  in  more  legislative  activity  than  plaintiff  while  still  retaining  their  tax 
benefits. 

19.  The  Code's  restrictions  on  legislative  activities  unconstitutionally  abridge 
the  First  Amendment  rights  and  freedoms  of  plaintiff  Tax  A/A  and  its  right  to 
due  process  of  law  as  guaranteed  by  the  Fifth  Amendment,  in  that : 

a.  The  restrictions — and  specifically  the  words  "substantial",  "propaganda", 
and  "attempting,  to  influence  legislation" — ^are  so  vague  that  plaintiff  Tax  A/A 
cannot  reasonably  ascertain  what  activities  are  restricted,  or  the  extent  of  the 
restriction, 

b.  The  restrictions  confer  unconstitutionally  broad  discretion  on  defendants. 

Defendants'  decision  to  grant,  not  to  grant,  or  to  revoke  tax  benefits  are  based  on 
administrative  determinations  as  to  the  extent  to  which  plaintiff  Tax  A/A  will 
engage  in  legislative  activities.  Because  these  determinations  are  based  on  uncon- 

stitutionally vague  criteria,  plaintiff,  who  is  subject  to  this  enforcement  proce- 
dure, is  denied  due  process  of  law, 

c.  The  restrictions  establish  an  unconstitutional  prior  restraint  on  activities 
protected  by  the  First  Amendment.  This  restraint  arises  because  defendants  may 

grant,  fail  to  grant,  or  revoke  substantial  tax  benefits  based  on  defendants'  deter- 
mination as  to  the  extent  to  which  plaintiff  Tax  A/A  has  or  will  engage  in  legis- 

lative activities,  and 
d.  The  restrictions  establish  an  additional  prior  restraint  on  activities  protected 

by  the  First  Amendment  because  the  vagueness  of  the  law  forces  plaintiff  Tax 
A/A  to  engage  in  constant  self-censorship,  so  as  to  avoid  any  activity  that  might 
cause  the  defendants  to  revoke  plaintiff's  tax  benefits. 

20.  The  Code's  restrictions  on  legislative  activities  unconstitutionally  deny  the 
equal  protection  of  the  laws  and  unconstitutionally  abridge  the  First  and  Fifth 
Amendment  rights  and  freedoms  of  plaintiff  Tax/Rep,  in  that : 

a.  The  restrictions  preclude  plaintiff  Tax/Rep  from  obtaining  substantial  tax 
benefits  solely  because  Tax/Rep  has  chosen  to  exercise  its  freedoms  of  speech, 
association  and  press,  and  its  right  of  petition,  and 

b.  The  restrictions  deny  eligibility  to  receive  contributions  which  provide  tax 
deductions  to  donors  to  Tax/Rep,  while  other  organizations,  similar  in  all  perti- 

nent respects  to  plaintiff  Tax/Rep,  may  carry  on  legislative  activities  without 
restriction  and  nevertheless  receive  contributions  which  provide  tax  deductions 
to  the  payors  and/or  donors. 

21.  For  the  foregoing  reasons,  the  Code's  restrictions  on  legislative  activities 
are  unconstitutional,  both  on  their  face  and  as  applied. 
Wherefore,  plaintiff  pray : 
That  this  Court  convene  a  three  judge  court  pursuant  to  28  U.S.C.  Section 

2284  to  hear  the  merits  of  this  amended  complaint ; 
That  the  three  judge  court  declare  the  Code's  restrictions  on  legislative activities  null  and  void  as  violative  of  the  First  and  Fifth  Amendments  to  the 

United  States  Constitution ; 
That  the  three  judge  court  i)ermanently  enjoin  defendants  from  enforcing 

the  Code's  restrictions  on  legislative  activities ; 
That  the  three  judge  court  enjoin  defendants  from  applying  the  Code's  restric- 

tions on  legislative  activities  when  considering  whether  plaintiff  Tax/Rep  is 
entitled  to  the  tax  benefits  accorded  to  other  charitable  and  educational  groups ; 
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That  the  plaintiffs  be  awarded  their  costs  and  disbursements,  including  rea- 
sonable attorneys'  fees ;  and  , 

That  the  plaintiffs  be  granted  such  other  relief  as  the  CJourt  deems  to  be  just 
and  proper. 

Respectfully  submitted. 
Beelin,  Roisman  &  Kessleb, 
Anthony  Z.  Roisman, 
Clifton  E.  Curtis. 
Tax  Analysts  and  Advocates, 
Samuel  H.  Black, 
Thomas  F.  Field. 

Outline  of  Comments  Concebning  Tax  Treatment  of  Business  Expenses 
Relating  to  Legislation 

(By  Samuel  H.  Black,  Tax  Analysts  &  Advocates) 

senate    subcommittee    on    the    environment,    JULY    18,    1974 

I.  Does  the  tax  system  subsidize  business  lobbying? 
A.  The  corporation  income  tax  is  a  net,  not  a  gross,  income  tax. 
B.  Deductibility  of  actual,  directly-related  business  expenses  by  business 

is  simply  the  proper  method  for  computing  taxable  income — not  a  tax subsidy. 
C.  If  lobbying  and  advertising  are  directly  related  to  the  generation  of 

income,  they  should  be  deductible. 

D.  Since 'internal  Revenue  Code  Sec.  162(e)(2)(B)  disallows  deduction 
for  "grass  roots"  business  lobbying,  the  Code  penalizes  rather  than  sub- 

sidizes business  lobbying.  Advertising  and  lobbying  are  exercises  of  the 
freedom  of  speech  and  the  right  to  petition  the  Congress  for  a  redress  of 
grievances. 

II.  Does  the  tax  system  penalize  lobbying  by  public-interest  groups? 
A.  The  charitable  deduction,  and  tax  exemption  for  charities,  are  true 

tax  expenditures.  These  provisions  have  little  to  do  with  the  computation  of 
net  income. 

B.  Some  charitable  organizations  are  not  only  tax-exempt,  are  eligible 
for  deductible  contributions,  but  also  may  lobby  to  an  unlimited  extent. 

1.  Fraternal  charities. 

2.  Veterans'  organizations. C.  Some  charities  are  exempt  and  deductible  and  may  carry  one  sizeable, 
but  not  unlimited  lobbying. 

1.  Large  public  charities. 
D.  Some  charities  are  exempt  and  deductible  but  may  carry  on  only  minor 

("insubstantial")  lobbying.  This  category  consists  of  small  and  medium- 
sized  public  charities.  As  compared  to  categories  11(B)  and  11(C),  the 
group  of  small  public  charities,  including  most  environmental  groups  and  all 
public  interest  law  firms,  is  discriminated  against  in  the  ability  to  lobby. 
This  discrimination  is  presently  the  subject  of  a  lawsuit  by  Tax  Analysts 
and  Advocates. 

E.  Some  public-interest  groups  are  tax  exempt  (but  not  eligible  for  de- 
ductible contributions)  and  may  lobby  to  an  unlimited  extent.  This  cate- 

gory consists  of  "Social  welfare"  groups,  organized  under  Sec.  501(c)(4) 
of  the  Internal  Revenue  Code,  including  such  organizations  as  the  Sierra 
Club,  the  ACLU,  and  the  League  of  Women  Voters,  As  compared  to  cate- 

gories II (B)  and  II(C),  social  welfare  organizations  are  also  discriminated 
against  because  of  their  legislative  activities.  (This  issue  is  also  raised  in 
the  lawsuit  mentioned  above. ) 

F.  Nevertheless,  all  these  organizations  may  lobby  at  least  to  a  small 
extent,  and  often  to  an  unlimited  extent,  with  tax-subsidized  dollars.  By 
contrast,  as  stated  in  1(D),  above,  business'  legislative  activities  are 
penalized  by  the  nondeductibility  rule  for  grass  roots  lobbying. 

III.  Why  single  out  business  grass  roots  lobbying,  which  should  be  constitu- 
tionally protected,  for  penalty  treatment? 

A.  Populist  view  that  corporations  and  big  business  are  Intrinsically  evii. 

B.  Know-nothing  view  that  lobbying  is  evil. 
C.  View  that  the  public  can  be  fooled  by  advertising. 
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D.  In  a  dispute  between  different  interests,  one  interest  is  often  tempted 
to  censor  the  other. 

IV.  Vagueness  in  statutes  can  result  in  rights  being  placed  in  jeopardy ;  this 
statute  is  so  vague  as  to  be  constitutionally  suspect. 

A.  The  term  "legislative  matters"  (Sec.  162(e)  (2)  (B))  is  not  self-defin- 
ing, and  the  regulations  under.  Sec.  162,  Begs.  1.162-20 (c)  (4),  do  not  define 

this  term.  It  is  a  fair  assumption  that  there  is  no  topic  which  is  not  (or  could 
not  be)  considered  by  some  federal,  state,  or  local  legislature  each  year. 
Does  this  mean  that  no  advertisements  are  deductible  at  all? 

B.  This  is  a  statute  regulating  speech.  Is  the  statute  specific  enough  to 
define  exactly  what  is  permitted,  so  that  citizens  will  have  clear  notice  of 
the  law  and  of  a  "safe  haven"  of  clearly  permitted  activity? 

C.  Would  a  small  business  think  twice  before  running  an  ad  relating  to 

a  matter  before  a  legislature?  Doesn't  this  force  taxpayers  to  censor  them- 
selves? Does  the  statute  chill  the  exercise  of  the  freedom  of  speech  and  the 

right  of  petition? 
D.  Could  the  statute's  lack  of  clarity  lend  itself  to  selective  harassment 

of  political  "enemies"  since  a  business  would  not  be  able  to  cite  any  "safe- 
haven"  tests  to  prove  to  the  government  (and  to  reassure  itself)  that  deduc- 

tions were  allowable? 
V.  If  the  present  law  is  not  to  be  changed,  it  could  be  beitter  enforced. 

A.  The  regulations  should  be  lengthened  and  clarified,  perhaps  with  ex- 
amples in  a  continumn  from  clearly  deductible  advertisements  to  clearly 

non-deductible  advertisements. 
B.  Coupons  in  ads,  to  be  sent  to  legislators,  taking  a  business-advocated 

position  on  a  "legislative  matter,"  could  be  prohibited. 
C.  The  regulations  could  include  the  name  of  a  specific  oflSce  in  Wash- 

ington, to  which  citizen  informants  could  mail  "offending"  advertisements 
on  legislative  matters,  to  be  routed  through  channels  to  the  appropriate 
enforcement  oflice. 

D.  Public  interest  groups  could  help  enforce  the  law  by  sending  in  offend- 
ing ads  to  IRS  and  publicity  demanding  "informers'  fees"  if  IRS  enforcement 

led  to  a  higher  tax  assessment. 

VI.  When  one  class'  constitutional  rights  are  burdened  relative  to  another 
otherwise  similar  class,  the  solution  lies  in  expanding  the  liberties  of  the  bur- 

dened class — ^not  in  burdening  the  favored  class. 
A.  The  Congress  could  end  one  discrimination  against  public  interest  groups 

by  repealing  the  lobbying  and  propaganda  clauses  in  Sec.  501(c)  (3)  of  the 
Internal  Revenue  Code  (and  related  sections). 

B.  This  repeal  would  lessen  the  apparent  disparity  between  business'  and 
public-interest  organizations'  ability  to  participate  in  the  legislative  process. 

C.  The  constitutionally  sound  solution  does  not  lie  in  the  direction  of  cen- 
soring business  advertising,  nor  does  it  lie  in  making  business'  access  to  the executive  branch  nondeductible. 

Senator  Hart.  Our  concluding  witness  is  senior  vice  president  of 
Geor^a  Power,  Mr.  Harold  C.  McKenzie,  Jr. 

STATEMENT  OF  HAEOLD  C.  McKENZIE,  JR.,  SENIOR  VidE  PRESI- 
DENT, GEORGIA  POWER  CO.;  ACCOMPANIED  BY  FRANCES 

PLEDGER,  ADVERTISING  MANAGER;  AND  N.  UNDERWOOD,  GEN- 
ERAL COUNSEL 

Mr.  McKenzie.  I  have  with  me  Mr.  Underwood,  who  is  a  member 
of  the  law  firm  who  acts  as  our  general  counsel,  and  Mrs.  Frances 
Pledger,  our  advertising  manager. 

I  have  distributed  to  the  subcommittee  and  staff  the  full  text  of  mj 
stat/^ment.  In  the  interest  of  time  I  will  briefly  summarize  my  testi- 

mony and  then  I  will  be  happy  to  answer  any  questions. 
Senator  Hart.  Thankyou,  very  much. 
Let  me  order  that  it  be  printed  in  the  record. 
Mr.  McKenzie.  The  Media  Access  Project,  in  testimony  before  this 

subcommittee  on  May  6,  made  a  number  of  allegations  against  the 
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electric  utility  industry  and  several  individual  companies  including  the 
Georgia  Power  Co.  The  crux  of  the  allegations  which  have  been  di- 

rected against  my  company  is  that  our  advertising  program — or  at 

least  a  portion  of  it — is  "political  propaganda'-  and  therefore  the  costs 
of  this  advertising  should  be  nondeductible  for  tax  purposes  and 
should  constitute  nonoperating  expenses  for  ratemaking  purposes. 
Any  legislation — or  administrative  regulations — which  would  re- 

sult in  the  expenses  of  advertising  of  the  type  I  will  describe  today 
being  classified  as  nondeductible — or  as  nonoperating  expenses — would 
seriously  undermine  the  efforts  of  privatelj^-owned  utilities  to  cope 
with  out  national  energy  requirements. 

I  have  attache^  some  exhibits  to  my  prepared  testimony  which 
will  enable  the  subconnnittee  to  see  our  total  advertising  program  in 

perspective.  I  have  also  set  forth  in  the  exhibits  our  company's  media 
costs  as  well  as  our  total  advertising  expenses.  In  1973  we  spent  less 
than  one-fifth  of  1  percent  of  our  total  revenues  for  media  and  ap- 

proximately one-third  of  1  percent  of  total  revenues  to  carry  out  our 
entire  advertising  and  public  information  program. 

For  a  company  involved  in  an  industry  as  complex  as  the  electric 
utility  industry — to  spend  less  than  one-third  of  1  percent  of  its 
revenues  in  a  good-faith  effort  to  commmiicate  with  its  customers — 

investors — and  the  general  public — simply  can't  be  regarded  as  ex- cessive or  unreasonable  under  any  criteria. 

The  question  is  often  asked:  "Does  an  electric  utility  need  to  ad- 
vertise?" As  with  most  short  and  simple  questions — it's  necessary  to 

define  the  terms  of  the  question  before  it  has  any  real  meaning. 

Obviously,  whether  "advertising"  is  an  appropriate  expenditure 
by  a  utility  depends  upon  what  is  meant  by  the  term.  Perhaps  a  better 

way  to  state  the  question  would  he  to  ask:  "Is  it  necessary  and  appro- 
priate for  an  electric  utility  to  communicate  effectively  with  its  cus- 

tomers and  the  investing  public  ?" 
I  submit  to  the  subcommittee  that  if  the  investor-owned  utility 

industry  is  going  to  survive  and  to  supply  this  Nation  with  electric 
energy — it  must  continue  to  communicate  with  its  customers  and 
with  the  investing  public.  And  these  communications  must  be  mean- 

ingful and  go  to  the  heart  of  problems  which  affect  the  industry 
today — and  the  costs  of  these  communications  must  continue  to  be 
recognized  as  an  essential  operating  expense. 

I'm  sur;e  that  every  member  of  Congi'ess  recognizes  that  to  be  in- 
volved in  an  industry  involving  energy  in  the  19T0*s  is  "a  whole  new 

ball  ffame."  In  the  electric  industry  we  had  two  decades  of  price 
stability  in  the  1950's  and  1960's  when  virtually  every  other  industry experienced  a  steady  increase  in  prices. 

But  toward  the  end  of  the  1960's  a  number  of  forces  interacted  to 
change  drastically  the  patterns  of  cost  and  price  stability  which 
utilities  and  their  customers  had  enjoyed  for  20  years. 
The  underlying  cause  of  the  crisis  which  faces  the  electric  utility 

industry  today  is  growth.  In  the  State  of  Georgia  the  consumption  of 
electricity  doubles  each  7  years.  This  means  that  we  have  to  double 
this  size  of  our  plant  each  7  years,  as  contrasted  with  an  earlier  figure 
used  today  of  7i/2  percent  nationally.  This  is  a  IQi/^-percent  annual 
gro\\'th  of  the  combined  rate. 

A  public  utility  has  a  lawful  duty  to  serve  the  needs  of  its  service 

area.  We  don't  have  the  option— during  a  period  of  imusually  high 
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interest  rates — of  deciding  to  forgo  expansion  or  delay  it.  We  have  a 
lawful  responsibility  to  build  generating  facilities  to  serve  the  needs 
of  the  State  of  Georgia. 

In  the  next  3  years  we  must  spend  $1%  billion  for  new  construc- 
tion. Nothing  illustrates  the  magnitude  of  our  problems  more  clearly 

than  the  fact  that  yesterday  our  company  was  prepared  to  open  bids 
on  a  $130  million  bond  issue — and  $60  million  of  preferred  stock — and 
for  the  first  time  in  our  history,  tl\ere  were  no  bids. 

This  means  that  we  now  have  to  look  for  other  ways  to  obtain  this 
necessary  long-term  financing — ^and  the  cost  of  this  capital  is  going 
to  be  very  expensive. 

Who  is  affected  by  the  cost  of  this  capital  ?  Not  just  the  management 
and  stockholders  of  the  Georgia  Power  Co.,  but  every  consumer  of 
electricity  in  our  service  area. 

The  increasing  cost  of  capital  is  an  example  of  an  economic  fact 
of  life  which  affects  our  customers  in  a  very  direct  way,  and  we  believe 
they  have  a  right  to  be  informed  about  these  facts. 
We  have  used  our  advertising  program  to  inform  the  public  about 

the  economic  and  technical  realities  which  are  changing  this  industry 
so  dramatically — and  we  solicit  the  active  cooperation  of  the  public 
in  copying  with  these  problems. 

For  example,  we  have  devoted  a  significant  portion  of  our  advertis- 
ing program  to  encouraging  energy  conservation.  We  have  explained 

billing  options  available  to  customers.  We  have  explained  our  rate 
schedules  including  the  seasonal  changes  in  our  rate  structure. 
What  we  attempt  to  convey  to  the  public  is  a  sense  of  perspective 

regarding  electric  service.  We  have  not  overstated  any  of  the  problems 
confronting  our  company,  nor  have  we  consciously  permitted  our 
customers  to  remain  unaware  of  the  problems  which  have  increased 

our  cost  of  operation  and  consequently  our  customers'  rates  for  service. 
We  believe  dissemination — ^through  advertising — of  factual  infor- 

mation indicating  the  nature  and  extent  of  future  and  present  prob- 
lems of  a  financial  nature  affecting  the  company  and  its  customers  is 

good  will  or  institutional  advertising  of  the  highest  and  most  respon- 
sible order. 

Is  this  political  propaganda  ?  Are  we  misleading  the  public  in  any 
way?  Certainly  not.  I  sincerely  believe  that  we  would  be  guilty  of 
dangerously  misleading  the  public  if  we  remained  silent  during  this 
period  and  did  not  inform  our  customers  of  the  true  circumstances 
of  their  supplier  of  electric  energy. 
^  If  the  premise  is  accepted  that  the  public  has  a  right  to  informa- 

tion which  affects  them  in  a  direct  and  meaningful  way,  the  neirt 
question  is  whether  it  is  appropriate  to  disseminate  this  information 
through  the  traditional  advertising  media  ? 

We  have  found  that  the  use  of  our  institutional  and  good  will  ad- 
vertising is  by  far  the  least  expensive  way  for  us  to  communicate. 

If  we  sent  one  individual  item  of  information  to  each  of  our  custom- 
ers, the  postage  cost  alone  would  be  more  than  $100,000. 

The  Media  Access  Project  contends  there  is  something  sinister  about 
our  advertising  during  a  period  in  which  we  are  involved  before  a 
regulatory  agency.  Apparently  this  argument  assumes  that  a  regula- 

tor might  be  unfairly  influenced  by  the  advertising  program.  Every- 
one familiar  with  regulation  knows  that  a  regulatory  proceeding  lasts 
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several  months  and  involves  thousands  and  thousands  of  pages  of 
testimony. 

It  is  ludicrous  to  argue  that  a  regulator  who  reads  one  of  our 
advertisements  conveying  factual  information  about  an  economic 
issue  would  be  unfairly  influenced  when  he  has  been  presented  with 
days  of  testimony  and  hundreds  of  pages  of  data  on  that  issue  in  a 
regulatory  proceeding. 

It  is  an  exercise  in  fantasy  to  po-etend  that  a  utility  could  sustain  a 
meaningful  communications  program  with  the  consuming  and  invest- 

ing public  if  it  suspended  its  advertising  program  during  the  pendency 
of  regulatory  proceedings. 

Likewise,  it  would  be  absurd  to  modify  the  advertising  program  to 
omit  references  to  the  underlying  circumstances  facing  the  compan}^ 

which  coincidentally  may  also  be  factors  in  the  company's  regulatory 
proceeding. 

In  summary,  public  utilities  are  now  deeply  immersed  in  the  eco- 
nomic and  political  crosscurrents  of  our  society,  in  environmentalism, 

consumerism,  micontrolled  inflation,  and  the  energy  crisis. 
I  believe  that  the  failure  of  a  public  utility  to  provide  the  public 

with  information  needed  to  see  utility  service  in  a  reasonable  perspec- 
tive would  be  a  dereliction  of  our  responsibility  as  a  public  utility. 

There  can  be  no  serious  doubt  that  to  change  the  current  accounting 
treatment  of  advertising  expenses  of  utilities  would  significantly  re- 

strict the  flow  of  information  from  utilities  to  their  customers.  This 

would  be  one  more  profoundly  disturbing  development  in  our  industry 
and  I  urge  the  subcommittee  to  reject  any  suggestion  which  would 

tend  to  restrict  rather  than  enlarge  the  public's  right  to  know. 
Senator  Hart.  Thank  you.  very  much. 

I  won't  give  you  a  chance  to  respond  to  this  because  it  would  keep us  here  until  late  afternoon.  But  an  almost  throwaway  line  that  you 

used,  the  experience  on  yesterday's  market  was  it,  or  your  eff'orts   Mr.  McKexzie.  Yes,  sir. 
Senator  Hart.  It  is  an  item  of  enormous  concern.  And  it  should 

be  to  this  committee  and  every  committee  of  Congress. 
I  know  more  than  one  utility  in  Michigan  will  have  to  scale  down 

substantially  its  projected  program  because  of  the  difficulty  of  getting 
additional   

Mr.  McKexzie.  This  inevitably  means  that  at  some  point  in  time 
there  well  may  not  be  enough  capacity  to  meet  the  demand.  Or  more 
expensive  short-term  solutions  will  have  to  be  solved. 

Mr.  Btckwit.  I  wonder  if  you,  for  the  record,  could  give  us  an  ex- 
ample of  the  kind  of  ad  which  should  be  included  in  FPC  426.4  and 

this  treated  as  a  below-the-line  expense  for  ratemaking  purposes. 
^Ir.  !McKenzie.  I  think  rather  clearly,  yes — ^well,  I  will  give  you  a 

spex^ific  example. 
Several  years  ago  there  was  quite  a  legislative  battle  in  Georgia  to 

enact  what  was  known  as  the  Territorial  Service  Act,  which  assigned 
the  responsibility  to  the  Public  Service  Commission  to  divide  territory 
between  municipal  suppliers,  cooperatives,  and  private  utilities. 

Had  we  run  an  ad  advocating  a  position  on  that  particular  legisla- 
tion, yes.  that  certainly  would  have  been  appropriate. 

Mr.  Bickwit.  Your  statement  speaks  of  your  company's  respon- 
sibility to  keep  its  consuming  and  investingr  public  informed  as  to  the 

problems  fac^d  by  Georsria  Power  in  providing  service.  What  kind  of 
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benefits  do  you  see  accruing  to  the  company  as  a  result  of  your  ad- 
vertising campaign  ? 

Mr.  McKenzie.  Stated  most  briefly  and  most  succinctly,  our  basic 
survival.  At  the  time  we  are  being  faced  with  growth  and  inflation- 
producing  compound  problems  for  us,  and  I  see  no  change  on  the  hori- 

zon right  now  on  either  one.  The  price  of  electricity  is  going  up  just 
as  dramatically  there  as  it  is  anywhere  else.  And  we  have  got  to  have 
the  public  willing  to  continue  to  accept  us  as  a  supplier  if  we  are  going 
to  remain  in  business. 

Mr.  BiCKWiT.  This  is  a  question  I  should  have  asked  of  the  repre- 
sentative from  Shell,  but  couldn't  find  the  ad  at  the  time  he  was  on the  stand. 

We  discussed  the  distinction  between  influence  and  educate.  Senator 

Hart  pointed  out  that  there  may  not  be,  from  a  pure  literal  interpreta- 
tion, any  distinction,  in  that  education  includes  influence. 

But  the  language  in  the  Shell  ad  said,  "We  urge  most  strongly  that 
the  type  and  form  of  the  control  be  carefully  considered  to  be  sure  that 
it  will  have  the  correct  impact.  It  should  not  be  a  hastily  enacted  attack 
on  the  industry  which  would  impose  corporate  excess  profits  taxes  based 
on  some  arbitrarily  chosen  historical  performance. 

Quite  apart  from  whether  this  meets  all  the  requirements  for  non- 
deductibility  or  deductibility,  do  you  regard  the  words,  "We  urge  most 
strongly"  to  be  an  attempt  to  influence  as  opposed  to  merely  educate  ? 
And  I  should  say  we  will  seek  a  response  to  that  question  from  the 
Shell  witness  as  well. 

*Mr.  McKenzie.  Well,  I  came  prepared  to  discuss  our  advertising 
and  not  Shell's.  We  have  done  no  advertising  falling  in  that  category. 
So,  I  am  really  not  competent  to  express  any  position  on  that. 

Mr.  BiCKwiT.  That  is  fine. 

Thank  you,  very  much. 
Senator  Hart.  Does  counsel  want  to  take  a  shot  at  it  ? 

Mr.  Uni>erwood.  No,  thank  you,  Senator. 
Senator  Hart.  Did  either  of  you  have  anything  you  would  like  to 

add? 

Mr.  Underwood.  No,  we  filed  a  rather  lengthy  statement. 
Senator  Hart.  Thank  you,  very  much. 
[The  statement  follows :] 

Statement  of  Harold  C.  McKenzie,  Jr.,  Senior  Vice  President 
Georgia  Power  Company 

My  name  is  Harold  C.  McKenzie,  Jr.  and  I  am  Senior  Vice  President  of 
Georgia  Power  Company.  I  appear  today  in  response  to  a  letter  dated  June  26, 
1974,  from  the  Chairman  of  this  Subcommittee  to  the  President  of  our  Company 

inviting  our  participation  in  today's  hearing.  Senator  Hart's  letter  indicated 
that  the  Committee  is  considering  the  "treatment  of  certain  energy  and  environ- 

mental advertising  expenses  for  tax  and  FPC  accounting  purposes"  and  made 
reference  to  testimony  received  on  May  6,  1974,  from  attorneys  representing 
Media  Access  Project  alleging  that  the  cost  of  some  of  the  advertising  consid- 

ered by  the  Subcommittee  is  not  deductible  under  Section  162  of  the  Internal 
Revenue  Code  and  has  not  been  properly  categorized  for  FPC  accounting 
purposes. 

I  have  obtained  a  copy  of  the  testimony  submitted  to  the  Subcommittee  on 
May  6,  1974,  by  Harvey  J.  Shulman,  Attorney  with  the  Media  Access  Project, 
Washington,  D.C.  I  will  respond  to  the  allegations  made  by  Mr.  Shulman  against 
the  Georgia  Power  Company,  and  while  I  do  not  purport  to  speak  for  the  elec- 

tric utility  industry  generally,  I  am  aware  of  the  fact  that  the  circumstances  af- 
fecting our  company  today  and  the  relationship  between  those  circumstances  and 
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our  advertising  program  are  certainly  not  unique  in  the  industry.  Since  the 
Chairman's  letter  did  not  invite  comment  relative  to  any  specific  legislative 
proposal,  I  will  not  comment  on  any  specific  pending  legislation.  However,  if  the 
Subcommittee's  deliberations  encompass  consideration  of  specific  legislation 
including  S-2532,  which  is  a  proposed  Amendment  to  the  Federal  Power  Act, 
I  would  appreciate  the  opportunity  to  file  a  supplemental  statement  dealing 

specifically  with  the  proposed  legislation.  The  crux  of  Mr.  Shulman's  testimony 
is  that  certain  firms  in  the  energy-related  industries  are  incurring  expenses  for 
advertisements  which  are  either  non-deductible  under  the  Internal  Revenue 

Code  or  should  not  be  permitted  as  "operating  expenses"  for  ratemaking  purposes. 

Regulations  Involved 

The  Regulation  which  Mr.  Shulman  contends  has  been  violated  by  certain  en- 
ergy related  companies  is  Treasury  Regulation  1.162-20,  the  applicable  portion 

of  which  is  set  forth  below  : 

"Institution^  or  'good  wilV  advertising.  Expenditures  for  institutional  or 
"good  will'  advertising  which  keeps  the  taxpayer's  name  before  the  public 
are  generally  deductible  as  ordinary  and  necessary  business  expenses  pro- 

vided the  expenditures  are  related  to  the  patronage  the  taxpayer  might 
reasonably  expect  in  the  future.  For  example,  a  deduction  will  ordinarily 

be  allowed  for  the  cost  of  advertising  which  keeps  the  taxpayer's  name  be- 
fore the  public  in  connection  with  encouraging  contributions  to  such  orga- 

nizations as  tlie  Red  Cross,  the  purchase  of  United  States  Savings  Bonds,  or 
participation  in  similar  causes.  In  like  fashion,  expenditures  for  advertising 
which  presents  views  on  economic,  financial,  social  or  other  subjects  of  a 
general  nature,  but  which  does  not  involve  any  of  the  activities  specified  in 
paragraph  (b)  or  (c)  of  this  section  for  which  a  deduction  is  not  allowable 
are  deductible  if  they  otherwise  meet  the  requirements  of  the  regulations 

under  Section  162."  Reg.  1.162-20 (a)  (2). 
******* 

.  .  .  [C]ertain  types  of  expenses  incurred  with  respect  to  legislative  matters 
are  deductible  under  section  162(a)    if  they  otherwise  meet  the  require- 

ments of  the  regulations  under  section  162  .  .  .  All  other  expenditures  for 
lobbying  purposes,  for  the  promotion  or  defeat  of  legislation  .  .  .  for  political 
campaign  purposes  (including  the  support  of  or  oppsition  to  any  candidate 
for  public  ofl5ce),  or  for  carrying  on  propaganda    (including  advertising) 
relating  to  any  of  the  foregoing  purposes  are  not  deductible  from  gross  in- 

come for  such  taxable  years."  Reg.  1.162.20(c)  (1 ) . 
It  should  be  pointed  out  that  on  pages  10  and  11  of  his  testimony,  Mr.  Shul- 

man has  significantly  misstated  the  applicable  Treasury  Regulation  by  setting 
forth  excerpts  from  Regulation  1.162-20(b),  which  applies  only  to  taxable  years 
beginning  before  1963.  Regulation  1.162-20  (c),  set  forth  above,  superseded  the 
sections  of  the  Regulation  which  Mr.  Shulman  quoted  pertaining  to  taxable  years 
beginning  after  1962.  For  the  sake  of  clarity,  therefore,  the  record  of  these 
proceedings  should  note  that  the  portion  of  the  Regulation  quoted  in  Mr.  Shul- 

man's testimony  on  pages  10  and  11  is  not  applicable  today. 
With  respect  to  the  treatment  of  advertising  expenses  for  ratemaking  purposes, 

Mr.  Shulman  contends  that  our  Company  has  incurred  expenses  for  advertising 
which  should  be  listed  as  non-operating  expenses  in  Subaccount  No.  426.4  of  the 
FPC  Uniform  System  of  Accounts,  which  Subaccount  includes  those  expenses 
incurred 

".  .  .  for  the  purpose  of  influencing  public  opinion  with  respect  to  the 
election  or  appointment  of  public  oflBcials,  referenda,  legislation  or  ordinances 
(either  with  respect  to  the  possible  adoption  of  new  referenda,  legislation  or 
repeal  or  modification  of  existing  referenda,  legislation  or  ordinances)  :  ap- 

proval, modification  or  revocation  of  franchises ;  or  for  the  purpose  of  in- 
fluencing th^  decisions  of  public  oflScials  .  .  ." 

The  advertisements  of  Georgia  Power  Company  which  the  Media  Access  Proj- 
ect characterized  as  "political  propaganda"  do  not  fall  within  the  category  of 

"non-deductible"  expenses  for  tax  purposes  or  "non-operating"  expenses  of  the 
Federal  Power  Commission  and  are  in  no  way  violative  of  the  Regulations  cited 
by  the  Media  Access  Project. 

Moreover,  the  promulgation  of  Regulations  or  the  enactment  of  legislation 
which  would  have  the  effect  of  classifying  as  non-deductible  or  as  "non-operating 
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expenses"  those  costs  associated  with  advertisements  of  the  type  I  will  describe 
today  would  seriously  undermine  the  efforts  of  privately  owned  public  utilities 
to  cope  with  our  national  energy  requirements. 

Geoegia  Power  Co.'s  Advertising  Program 

In  order  for  the  Subcommittee  to  see  our  advertising  programs  in  some  reason- 
able perspective,  I  have  attached  some  Exhibits  which  reflect  our  overall  advertis- 

ing program  for  1973. 
Exhibit  A  sets  forth  Georgia  Power's  total  advertising  outlays  except  for 

certain  appliance  advertising  by  the  Retail  Appliance  Division  of  the  Company 
which  is  not  related  to  electric  service.  This  Exhibit  shows  that  the  Company's 
total  media  costs  for  1973  represent  less  than  one-fifth  of  one  percent  of  total 
revenues  and  that  total  advertising  expenditures  including  salaries  of  all  ad- 

vertising and  public  information  personnel  were  approximately  one-third  of  one 
percent  of  total  revenues. 
Exhibit  B  reflects  the  division  of  our  advertising  program  among  various 

types  of  advertising  messages  dealing  with  energy  conservation,  environment, 
customer  billing,  technological  developments,  utility  economics  and  other  sub- 

jects. Of  course,  many  of  the  advertising  messages  make  reference  to  two  or 
more  of  these  topics  in  the  same  advertisement. 

Exhibit  C  ̂  is  a  complete  set  of  the  Company's  advertisements  for  1973.  I  have 
included  a  complete  set  of  the  advertisements  to  accurately  reflect  the  purposes, 
nature  and  tone  of  the  advertising  program  when  taken  as  a  whole  and  I  invite 

the  Subcommittee's  attention  to  the  overall  program  as  well  as  to  the  specific 
advertisements  cited  by  the  Media  Access  Project  in  its  presentation  of  May 
6, 1974. 

Objectives  of  Georgia  Power  Co.'s  Advertising  Program 

In  discussing  the  issue  before  the  Subcommittee  today,  as  it  relates  to  Georgia 
Power,  I  believe  it  would  be  lielpful  for  me  to  state  in  general  terms  the  cir- 

cumstances which  underlie  our  Company's  advertising  program  and  to  outline 
briefly  the  objectives  which  we  seek  to  accomplish  through  advertising. 

The  Georgia  Power  Company  is  a  public  utility  corporation  holding  a  franchise 
to  provide  electric  service  in  substantially  all  of  the  State  of  Georgia.  Our  retail 
rates  and  service  are  subject  to  the  regulatory  jurisdiction  of  the  Georgia  Public 
Service  Commission.  The  Company  is  subject  to  the  Federal  Power  Act  and  to 
the  jurisdiction  of  the  Federal  Power  Commission  and  numerous  other  regulatory 
agencies  ranging  from  the  Securities  and  Exchange  Commission  to  the  Atomic 
Energy  Commission.  I  am  sure  that  the  members  of  the  Subcommittee  and  Staff 
are  quite  familiar  with  the  Public  Utility  concept.  This  is  the  concept  which  hold.*? 
that  regarding  certain  utility  services,  society  is  best  served  by  private  firms 
dedicating  their  property  to  public  service  under  conditions  of  a  natural 
morxopoly  in  order  for  the  public  to  obtain  the  benefit  of  high  production  levels 
and  high  levels  of  eflaciency.  Governmental  regulation  is,  of  course,  the  sub- 

stitute for  direct  market  competition. 
Since  public  utilities  have  long  been  held  to  be  "affected  with  a  public  in- 

terest," ^  such  a  company  is  accountable  to  the  public  to  a  much  more  mean- 
ingful extent  than  non-regulated  firms.  It  would  be  naive  for  the  management 

of  our  Company  not  to  recognize  that  the  public  we  serve  constantly  appraises 
our  performance  much  more  closely  than  it  appraises  the  performance  of  com- 

panies which  provide  a  service  in  a  directly  competitive  market. 
Our  Company,  like  many  other  electric  utilities,  experienced  a  long  period 

of  retail  price  stability  from  approximately  1950  to  1970.  In  fact,  we  were  able 
to  implement  a  number  of  retail  rate  reductions  during  this  period.  This  was 
due  in  part  to  the  fact  thai"  generating  plants  grew  in  size  and  the  accompany- 

ing economies  of  scale  and  a  number  of  dramatic  technological  advancement 
made  it  possible  for  our  Company  to  provide  electric  energy  during  these  two 
decades  on  a  descending  cost  curve.  However,  as  the  decade  of  the  1960s  came 
to  a  close,  a  number  of  economic,  technological  and  social  forces  interacted  to 
drastically  change  the  patterns  of  cost  and  price  stability  to  which  electric  util- 

ities and  their  customers  had  become  accustomed. 
The  underlying  catalyst  which  has  affected  our  Company  so  dramatically  in 

the  1970s  has  been  the  growth  in  demand  for  electric  energy  in  our  service  area. 

1  See  p.  199. 
2  Munn  V.  Illinois,  94  U.S.  113  (1877). 
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The  demand  for  electric  energy  in  Georgia  now  doubles  each  seven  years  which, 
of  course,  means  that  the  Company  must  double  the  size  of  its  generation,  trans- 

mission, and  distribution  facilities  to  accommodate  this  growth  in  demand. 
I  would  like  to  illustrate  the  kind  of  compounded  economic  realities  which 

confront  our  Company  because  of  this  growth  in  demand  for  electric  service. 
To  install  a  coal-fired  unit  of  generating  capacity  today  costs  more  than  one 
and  one-half  times  what  it  cost  in  the  late  1960s.  The  current  unit  cost  of  in- 

stalling nuclear  generating  capacity  is  approximately  three  times  the  cost  of 
installing  coal-fired  generating  capacity.  But  the  effect  upon  our  customers  of 
these  increased  costs  is  compounded  by  other  economic  circumstances  of  to- 

day. The  capital  which  must  be  attracted  from  investors  to  build  such  plant 
is  twice  as  expensive  as  was  new  capital  ten  years  ago.  For  example,  in  January 
of  this  year,  our  Company  marketed  a  $150  Million  bond  issue  at  an  interest  rate 
of  8%9r  whereas,  in  1964  the  interest  rate  on  our  bonds  was  4%%.  In  addi- 

tion to  these  obvious  economic  realities  of  the  1970s,  the  commitment  to  environ- 
mental protection,  a  commitment  which  our  Company  shares,  means  that  we  are 

required  to  invest  millions  of  dollars  for  equipment  used  solely  for  environ- 
mental protection. 

Lawful  Duty  To  Serve 

One  of  the  legal  responsibilities  which  distinguishes  a  public  utility  from 
other  types  of  business  is  the  "duty  to  serve."  Under  our  franchise  as  a  public 
utility,  our  Company  has  a  lawful  obligation  to  take  the  steps  necessary  to 
pro^ide  the  electric  power  which  is  demanded  by  the  public  in  our  service  area. 
This  distinction  cannot  be  overemphasized  in  the  context  of  the  subject  which 
is  under  consideration  by  the  Subcommittee,  and  I  would  like  to  illustrate  the 
practical  application  of  this  distinction  by  reference  to  a  recent  example  in- 

volving another  industry  with  which   I  am  sure  the  Subcommittee  is  familiar. 
You  will  recall  that  in  1973.  when  most  of  the  economy  was  subject  to  price 

regulation,  the  Cost  of  Living  Council  prescribed  retail  prices  for  beef  at  a 
level  which  many  beef-distributing  firms  felt  to  be  inadequate.  A  number  of 
these  companies  simply  announced  tliat  they  would  close  down  their  packing 
facilities,  which  they  did  for  a  limited  period  of  time.  A  public  utility,  regard- 

less of  its  view  of  the  regulatory  polices  to  which  it  is  subject,  never  has  the 
option  of  shutting  down  its  operations  nor  the  option  of  refusing  to  construct 
additional  plants  having  the  capacity  to  meet  projected  energy  demands  of  its 
service  area.  It  is  my  strong  conviction  that  this  legal  duty  to  serve  carries  with 
it  a  duty  to  communicate  effectively  with  the  consuming  public  which  we  serve 
as  well  as  the  investing  public  upon  which  we  depend  for  capital  to  expand 
facilities  in  furtherance  of  our  lawful  duty  to  serve  our  customers. 

It  is  of  crucial  importance  to  the  utility  industry  that  the  investing  public, 
including  those  who  comprise  and  support  investment  institutions,  have  a  basic 
understanding  of  the  principles  of  economics  which  are  unique  to  this  industry. 

We  should  never  lose  sight  of  the  fact  that  a  utility  has  NOWHERE  to  turn 
for  capital  for  expansion  except  to  the  investing  public,  and  if  this  source  of 
capital  is  lost  through  a  lack  of  public  understanding  of  the  utility  industry, 
the  only  alternative  is  government  financing  and  operation  of  facilities  to  pro- 

vide utility  service. 

Content    of    Georgia    Power    Co.    Advertising    Program 

In  view  of  the  fact  that  our  Company  and  our  customers  experienced  the  long 
period  of  price  stability  which  I  have  described  and  have  had  this  price  stability 
upset  by  tlie  economic  and  technological  realities  to  which  I  have  alluded,  we 
have  the  responsibility  to  inform  our  customers  of  the  implications  of  these 
developments.  Therefore,  we  have  devoted  a  substantial  portion  of  our  advertising 
program  to  encouraging  energy  conservation.  We  have  used  our  advertising  mes- 

sages to  explain  seasonal  changes  in  our  rate  schedules  as  well  as  billing  options 
available  to  customers.  We  have  tried  to  give  our  customers  an  insight  into  the 
nature  of  the  electric  utility  industry  including  the  basic  nature  of  the  economic 
problems  confronting  it  in  the  1970s.  Consistent  with  this  approach  of  providing 
meaningful  information  to  our  customers,  in  a  limited  number  of  advertising 
messages  we  have  indicated  the  nature  and  extent  of  economic  problems  that  will 
confront  the  State  of  Georgia  if  our  Company  is  unable  to  attract  the  capital 
necessary  to  carry  out  the  minimum  expansion  program  which  will  permit  us 
to  supply  Georgia  with  Us  electrical  need^;. 
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In  short,  what  we  attempt  to  convey  to  the  public  we  serve  is  a  sense  of 
perspective  with  respect  to  our  Company.  We  have  not  over-stated  any  of  the 
problems  confronting  our  Ck)mpany  and  the  electric  utility  industry ;  nor  have 
we  consciously  permitted  our  customers  to  remain  unaware  of  the  profound  and 
vexing  problems  which  drastically  have  increased  our  cost  of  operation  and, 
consequently,  our  customers'  rates  for  service.  The  dissemination,  through 
advertising,  of  factual  information  indicating  the  nature  and  extent  of  future 
and  present  problems  of  a  financial  nature  affecting  the  (Company  and  its  cus- 

tomers is  "good  will"  or  "institutional"  advertising  of  the  highest  and  most 
responsible  order. 

In  the  advertisements  which  the  Media  Access  Project  has  labeled  as  "prop- 
aganda" we  convey  the  simple  truth  that  the  retail  price  for  electric  service  in 

our  area  will  increase,  and  we  indicate  why.  Is  this  iwlitical  propaganda?  Is  it 
political  advertising,  or  an  attempt  to  influence  legislation?  Certainly  not.  It  is 
an  effort  to  convey  the  practical  implication  of  facts  known  to  the  Company's 
management  which,  in  all  probability,  are  not  known  to  our  customers.  There  are 
multiple  pragmatic  reasons  for  this.  For  example,  if  a  customer  is  contemplating 
the  construction  of  a  new  home  to  be  furnished  with  all  electric  appliances, 
we  believe  we  have  an  obligation  to  inform  him  that  any  estimates  he  obtains 
relating  to  operating  costs  for  these  appliances  must  be  based  upon  the  realiza- 

tion that  rates  will  increase  Furthermore,  basic  notions  of  fairness  strongly 
suggest  to  us  that  the  customer  has  the  right  to  know  that  his  electric  bill  is 
about  to  increase.  Advertising  is  by  far  the  least  expensive  way  for  us  to  convey 
this  message.  If  we  sent  an  individual  item  of  information  to  each  of  our  custom- 

ers through  the  regular  mail,  the  postage  cost  would  be  more  than  $100,000.  The 
total  media  expenditures  during  1973  for  the  advertisements  which  Mr.  Shulman 
has  questioned  were  approximately  $39,000. 

Mr.  Shulman  characterizes  these  particular  advertisements  as  "political  prop- 
aganda" because,  during  certain  periods  of  time  in  which  these  advertisements 

were  included  in  our  advertising  program,  our  Company  was  involved  in  rate 
adjustment  proceedings  before  a  regulatory  agency.  Mr.  Shulman  implies  that 
there  is  something  sinister  about  communicating  with  our  customers  in  the 
manner  of  the  specific  advertisements  which  he  cites  and  at  a  time  in  which  a 
legal  proceeding  involving  a  rate  adjustment  was  in  progress.  I  can  think  of 
nothing  more  fundamental  to  the  survival  and  well-being  of  the  electric  utility 
industry  than  the  free  flow  of  information  of  the  kind  that  I  have  described, 
and  efforts  to  communicate  along  these  lines  with  the  public  would  be  totally 
ineffective  if  they  could  be  implemented  only  during  periods  of  time  in  which  a 
company  is  not  involved  in  legal  proceedings  concerning  rate  matters. 

During  a  period  of  inflation  when  periodic  rate  adjustments  are  essential  to 
survival  and  in  a  period  in  which  regulatory  rate  proceedings  are  highly  complex 
and  require  many  months  to  conclude,  it  is  an  exercise  in  fantasy  to  pretend  that 
a  utility  could  sustain  a  meaningful  communications  program  vrith  the  consuming 
and  investing  public  if  it  suspended  its  advertising  program  during  the  pendency 
of  rate  proceedings.  Likewise,  it  would  be  absurd  to  modify  the  advertising  pro- 

gram during  rate  proceedings  to  omit  references  to  the  underlying  circumstances 
facing  the  Company  which  coincidentally  are  also  factors  in  the  Company's 
request  to  the  regulatory  agency  for  authority  to  adjust  rates. 

The  pricing  interface  between  a  utility  and  its  customers  is  a  tariff  or  rate 
schedule  wh.ch  is  filed  with  the  appropriate  regulatory  agency.  Such  a  rate 
schedule  is  necessarily  complex,  and  when  there  are  seasonal  or  structural  modi- 

fications in  our  rate  schedules,  we  have  a  definite  obligation  to  inform  the  public 
we  serve  in  a  direct  and  effective  way  of  the  substantive  changes  in  these  rate 
schedules.  Another  example  of  the  practical  value  of  informational  advertising 
with  respect  to  a  regulatory  proceeding  is  a  billing  practice  which  the  Georgia 
Public  Service  Commission  has  approved  for  our  Company,  known  as  "levelized 
billing."  Because  of  the  widespread  growth  of  air-conditioning  in  our  service 
area,  a  typical  customer  pays  significantly  more  for  electric  service  during  the 
summer  months  than  he  does  for  service  during  the  winter.  Recognizing  that  this 
disparity  of  monthly  electric  charges  creates  a  hardship  on  some  family  budgets, 
we  asked  the  Georgia  Public  'Service  Commission  to  authorize  "levelized  billing." 
Under  this  procedure,  an  estimate  of  the  customer's  total  annual  bill  is  made 
based  upon  his  billing  history ;  and  the  customer  is  permitted  to  make  averaged 
monthly  payments  based  on  annual  use  and  their  accounts  are  reconciled  annually 
as  to  overpayment  or  underpayment.  We  alerted  our  customers  to  the  availability 

of  "levelized  billing"  and  explained  its  operation  through  our  advertising 
program. 
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I  cannot  overemphasize  my  sincere  belief  that  electric  cnstomers  are  entitled 
to  know  when  they  will  experience  rate  increases  and  what  are  the  bases  for  rate 
adjustments.  For  illustrative  purposes,  let  us  assume  that  an  electric  utility 
has  chosen  to  inform  its  customers  of  an  impending  energy  shortage  and  the 
need  for  reduction  in  the  level  of  consimiption  of  electricity  by  customers.  Let 

us  assume  further  that,  despite  the  customers'  heed  to  the  plea  by  the  electric 
utility  to  reduce  consumption,  their  electric  bills  increase  for  the  next  several 
months.  Naturally,  the  customers  would  be  highly  confused  by  the  fact  that  their 
usage  of  electricity  had  been  reduced  and  still  their  electric  bills  continued  to 
increase. 

What  the  utility  customer  in  the  above  example  would  not  fully  understand, 
however,  was  that  the  energy  crisis  was  the  catalyst  that  effected  the  changes  in 
the  entire  economic  structure  of  our  society.  In  other  words,  economic  theory  is 
closely  analogous  to  theories  in  other  specialized  fields — to-wit,  any  single  action 
which  causes  changes  in  a  complex  system  will  invariably  affect  the  whole.' 
Thus,  in  my  example,  the  energy  shortage  caused  the  rising  costs  of  all  fuels. 
This  in  turn  necessitated  what  is  known  in  the  electric  utility  industry  as  the 

"fuel  adjustment  clause."  This  is  a  device  which,  when  approveid  by  a  regulatory 
agency,  permits  the  utility  to  pass  on  to  the  customer  the  increased  cost  of  fuel 
on  a  month-to-month  basis  without  having  multple  full-blown  rate  increase  pro- 

ceedings. Without  this  explanation  of  the  need  to  increase  rates  with  a  simulta- 
neous need  to  reduce  consumption  of  electricity,  the  customer's  understanding  of 

the  overall  economic  picture  is  reduced  to  an  emotional  response  to  his  economic 
plight. 

Consequently,  the  consumer  of  electricity  must  understand  the  need  for  higher 
rates  or  he  will  be  unable  to  make  a  rational  decision  as  to  the  efficacy  of  such  an 

increase.  Should  this  misunderstanding  lead  to  the  utility's  inability  to  obtain  a 
"fair  return,"  tlien  investors  who  put  up  some  80%  of  the  capital  each  year  to 
expand  systems  such  as  ours  will  invest  elsewhere.  When  capital  flees,  construc- 

tion must  slow  drastically.  Moreover,  if  the  remaining  construction  cannot  satisfy 
demand,  then  many  sacrifices  must  be  made  by  the  utility  and  by  the  public  in 
general. 

Advertising  is  a  utility's  one  consistent  way  to  present  facts  to  the  public. 
Interfering  with  an  advertising  program  can  hardly  be  done  without  sacrificing 
a  well-informed  public  for  one  which  is  ill-informed.  In  sum,  I  submit  to  you  that, 
as  my  above  example  illustrates,  a  public  utility  must  inform  its  customers  of  all 

relevant  economic  factors  pertaining  to  the  utility's  present  and  future  needs  in 
order  to  fulfill  its  obligations  to  those  citizens  whom  it  serves. 

The  Dangers  of  Classifying  Advebtisements  as  "Political"  in  Natuke 

The  Media  Access  Project  has  utilized  circular  reasoning  in  characterizing 
three  of  our  advertisements  as  "]x>litical"  and  contending  that  expenses  for  these 
advertisements  should  be  classified  as  non-operating  expenses.  In  his  testimony 
before  this  Subcommittee,  Mr.  Shulman  frankly  acknowledges  that  Georgia  Power 

Company's  advertisements  which  refer  to  rate  adjustments  are  not  of  such  char- 
acter as  to  render  the  monies  expended  therefor  non-deductible  for  tax  purposes. 

On  page  24  of  his  testimony,  Mr.  Shulman  asserts  that,  ".  .  .  if  the  rate  increase 
controversy  seems  far  removed  from  a  legislative  forum  and  is  confined  to  state 
utility  commissioners  or  courts,  a  strict  reading  of  the  current  IRS  regulations 

would  seem  to  permit  deductibility."  However.  Mr.  Shulman  contends  that  such 
ads  represent  non-operating  expenses,  and  he  cites  as  support  for  this  thesis  the 
fact  that  the  Federal  Communications  Commission  in  1973  directed  two  Georgia 

television  stations  to  *'aflford  opportunity  for  the  presentation  of  contrasting  views 
on  the  rate  increase  issue."  I  would  like  to  illustrate  the  circular  reasoning  which 
Mr.  Shulman  has  employed  to  arrive  at  his  conclusion. 

In  the  FCC  proceeding  referred  to.  the  Media  Access  Project  was  representing 
a  group  known  as  the  Georgia  Power  Project.  The  Georgia  Power  Project  is  a 

•  Note  the  biological  theory  known  as  "Harding's  Law."  which  holds  that  "You  cannot 
do  only  one  thing" — that  Ifl,  any  one  biological  change  In  a  biological  system  will  affect  the entire  system. 
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small  group  pf  individuals  whose  spokesmen  publicly  acknowledge  that  the 
Project's  primary  goals  are  the  political  objectives  of  the  ultimate  replacement 
of  capitalism  with  socialism  and  thaj  the  group  believes  that  the  first  step  in  this 
process  is  to  undermine  confidence  in  public  utilities  and  to  achieve  total  public 

ownership  of  utilities.*  While  publicly  acknowledging  these  ultimate  goals,  the 
Georgia  Power  Project  has  sought  to  politicize  virtually  every  public  statement 
and  position  which  our  Company  has  taken  in  recent  months.  For  example,  in 
its  advertising  program  the  CJompany  has  made  the  simple  factual  observation 
that  it  must  expand  its  physical  plant  because  the  demand  for  electric  energy 
will  continue  to  increase.  The  Georgia  Power  Project  has  sought  to  politicize  such 
statements  by  simply  proclaiming  that  they  constitute  propaganda  intended  to 
increase  sales  and  profits.  The  Federal  Communications  Commission,  without 
purporting  to  pass  upon  the  correctness  or  incorrectness  of  our  Company's  ad- 

vertising program,  directed  two  Georgia  television  stations  to  do  more  than  they 
previously  had  done  in  providing  opportunity  for  contrasting  views  concerning 
our  rate  proceedings. 

Ironically,  the  Media  Access  Project  now  points  to  the  FCC  case  as  evidence 
that  the  subject  advertisements  are  political.  In  reality,  any  political  connotation 
which  the  advertisements  may  have  acquired  has  been  the  result  of  public 
statements  of  a  political  nature  by  Media  Access  Project's  client  in  the  FCC 
proceeding,  Georgia  Power  Project.  It  is  patently  obvious  that  in  the  case  of 
a  group  with  political  goals  as  broad  as  those  of  the  Georgia  Power  Project 
(such  goals  being  to  replace  capitalism  with  socialism),  virtually  any  informa- 

tional message  of  substance  could  be  politicized  by  publicly  proclaiming  that  it 
is  inconsistent  with  the  political  goals  espoused  by  such  group. 

In  illustrating  the  circular  reasoning  of  the  Media  Access  Proje(*t,  I  want  to 
make  it  clear  to  the  Subcommittee  that  I  am  in  no  way  quarreling  with  the  full 
rights  of  the  members  of  the  Georgia  Power  Project  to  criticize  capitalism,  the 
private  ownership  of  utilities,  or  the  Georgia  Power  Company  in  particular.  In 
fact,  I  have  participated  in  many  television  and  radio  discussion  programs  in 
Georgia  with  members  of  the  Georgia  Power  Project  and  I  fully  respect  their 
rights  to  articulate  their  political  and  economic  philosophy.  But  the  point  I 
want  to  emphasize  is  that  merely  because  a  group  such  as  the  Georgia  Power 
Project  takes  issue  with  information  conveyed  in  our  advertising  program,  that 
does  not  change  the  essential  character  of  our  advertising  program  from  being 
one  of  an  informational  character  to  one  that  is  political  in  nature.  In  a  real 
sense,  the  acknowledged  public  efforts  of  a  group  of  individuals  bent  upon 
radical  economic  change  and  to  undermine  public  confidence  in  a  particular  in- 

dustry or  company  makes  it  all  the  more  crucial  to  the  continued  well-being 
of  the  Company  that  it  have  useful  and  effective  channels  of  communication 
with  the  public  it  is  f  ranchised  and  obligated  to  serve. 

In  summary,  public  utilities  are  now  deeply  immersed  in  the  economic  and 
political  cross  currents  of  our  society,  in  environmentalism,  consumerism,  un- 

controlled inflation,  and  the  energy  crisis.  I  believe  that  the  failure  of  a  public 
utility  to  provide  the  public  with  information  needed  to  see  utility  service  in  a 
reasonable  perspective  would  t)e  a  dereliction  of  our  responsibility  as  a  public 
utility.  It  is  axiomatic  that  these  complex  realities  do  not  have  a  discrete  ex- 

istence apart  from  the  factors  weighed  by  a  regulatory  agency  in  a  proceed- 
ing for  a  rate  adjustment.  To  seize  on  this  fundamental  truth  as  a  basis  for 

characterizing  substantive  utility  advertising  as  "political  propaganda"  is  to 
play  a  dangerous  semantical  game.  It  is  obvious  to  me  that  if  the  electric  utility 
industry  is  going  to  serve  the  public  interest,  it  must  make  use  of  more  rather 
than  less  sophisticated  communications  with  its  customers  and  with  the  public 
in  general.  I  respectfully  ask  that  this  Subcommittee  not  entertain  the  type  of 
impractical  and  punitive  recommendations  presented  by  the  Media  Access  Proj- 

ect. I  strongly  urge  that  this  Subcommittee  recognize  the  right  and  the  obliga- 
tion of  a  business  to  inform  its  customers,  as  well  as  the  right  of  the  customers 

to  be  so  informed. 

*  See  Transcript  of  Georgia  Public  Service  Commission  Docket  No.  2465U  and  materials discussed  therein. 
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EXHIBIT  A 

Year 

Gross  revenue 
sales  of 

electricity 

Institutional 
advertising 

media  costs 

Institutional 
media  costs 

cents  per 

gross  revenue dollar 

Total advertising 

expenditures Including  all 
salaries, 

expenses  and marketing 
advertising 

Total advertising 
cents  per 

gross  revenue dollar 

1971    $417,696,151  Jl,  034,  772 
1972    $506,058,516  947,993 
1973    596,777,465  1,057,267 
19741    752,776,660  1,600.214 
1974 «  (January-May)    282,086,034  391,936 

. 24773 
, 18733 
.17716 
,21257 
,13894 

$2,154,757 1,876,794 
2,  013,  623 
2, 968,  220 

784,  426 

51587 
37086 

33742 

39430 27808 

» 1974  budget. 
>  January-May  actual. 

EXHIBIT  B 

1973  advertising  media  expenditures  by  subject  matter:  Amount 
Conservation  of  energy    i  $215,218 
Utility  economics      *  324, 211 
Environmental  information      »  98,270 
Security  lighting    «  14,666 
Other  customer  information    *  162, 147 

Total    814,512 

»  Ads  giving  factual  tips  for  residential  customers  on  how  to  conserve  electric  energy.  Examples:  "How  does  73  differ 
from  78?"  and  "Blease.  Turn  it  down  when  you're  leaving." 

i  Ads  giving  basic  economic  facts  about  utility  operation.  For  the  3  advertisements— 1  radio,  1  television,  1  newspaper- 

attached  to  Senator  Hart's  letter,  referred  to  in  Mr.  Shulman's  testimony  before  the  subcommittee,  media  costs  were 
$39,536. 

» Ads  explaining  company  programs  for  environmental  protection  and  conservation  of  natural  resources.  Examples: 

"The  Chattahoochee  River  is  cleaner  this  year"  and  "The  Etowah"  television  spot. 
«  1  television  commercial  on  night  street  lighting. 
i  All  ads  are  informational  in  nature,  but  this  category  includes  those  which  give  information  not  specifically  related  to 

preceding  categories.  Examples:  "Plan.  The  plant"  and  "High  temperatures  may  cause  a  spurt  in  your  electric  bill." 

Senator  Hart.  This  concludes  the  testimony  scheduled  on  the  subject 
matter.  I  never  was  a  tax  man.  I  liave  inhaled  enough  of  tliis  testi- 

mony, though,  to  have  the  feeling  that  thei*e  are  differences  in  degree 
at  least,  in  the  several  ads  that  have  been  presented,  and  the  earlier 
testimony,  whether  any  of  them  are  of  such  character  as  should  be 

treated  under  the  Code  as  not  deductible,  I  don't  know.  I  am  sure 
many  people  have  strong  opinions.  But  I  think  the  responsibility  of 
that  is  simply  to  refer  to  the  Bureau  the  record,  and  indicate  to  them 

that  we  will  expect  them  to  make  the  judgment  w^hich  they  are  qualified 
to  make  and  which  I  am  not,  and  as  to  the  treatment  that  should  be 
accorded  each  of  the  several  ads. 

Mr.  Bickwit  reminds  me  that  there  was  some  question  with  respect 
to  the  treatment  above  and  below  the  line  on  accounting  imder  the 
Federal  Power  Commission  Act  regulations,  and  I  am  even  less  in- 

formed in  that  area. 

All  I  can  do  is  send  the  transcript  to  them  to  make  that  judgment. 
Thank  you  very  much.  I  am  sorry  we  have  held  the  witnesses  for 

so  long. 
[Whereupon,  at  1 :27  p.m.,  the  hearing  was  adjourned.] 
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Association  of  National  Advertisers,  Inc., 
New  York,  N.Y.,  July  15, 1974. 

Hon.  Philip  A.  Hart, 
Chairman,  Suhcomnvittee  on  the  Environment, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  It  has  come  to  our  attention  that  the  testimony  of  some 
witnesses  before  your  Subcommittee  on  the  Environment  can  be  interpreted  as 
recommending  that  all  advertising  which  is  not  exclusively  product-oriented 
should  be  disallowed  as  a  proper  business  expense  for  Federal  income  tax  pur- 

poses. While  we  suspect  that  such  sweeping  proposals  are  not  germane  to  the 
constructive  investigation  you  are  conducting,  we  feel  we  should  comment  at  this 
time  in  the  interest  of  a  balanced  record. 

Our  concern  stems  from  the  following : 
1.  A  business,  to  prosper — even  to  survive — may  be  called  upon  to  communi- 

cate with  a  variety  of  publics  on  matters  which  are  only  indirectly  related  to  the 
sale  of  products  or  services. 

2.  To  discourage  such  communications — to  ban  them  from  all  practical  pur- 
poses in  some  instances — by  censorship  through  the  tax  laws  and  the  Internal 

Revenue  Service  is  not  in  the  public  interest. 
May  I  illustrate  our  concern  briefly  : 
Any  business,  like  any  organization,  must  communicate  with  many  audiences 

on  a  variety  of  possible  topics.  These,  for  example,  could  include : 
(a)  The  financial  and  stockholder  community  audience.  ...  A  business 

may  find  it  essential  to  communicate  its  operating  results,  its  growth  poten- 
tial, steps  it  is  taking  to  resolve  problems  or  its  management's  philosophy  in 

regard  to  foreign  trade  and  our  balance  of  payments. 
(b)  The  employee  and  plant  community  audience.  ...  An  employer  may 

find  it  essential  to  communicate  on  productivity  programs,  about  employee 
benefits  and  retirement  programs,  on  local  zoning  issues,  or  on  ecological 
questions  of  interest  to  the  plant  community. 
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(c)  The  professional  or  "high  technology"  audience.  ...  In  many  in- 
stances, a  company  will  need  to  communicate  on  new  developments  in  science, 

engineering,  agriculture,  medicine  and  the  like  on  which  it  has  information 
to  specialized  audiences,  including  government  oflScials. 

(d)  The  more  generalized  public  on  questions  indirectly  related  to  the 
products  of  the  company.  .  .  .  Insurance  companies,  for  example,  have 
helped  make  us  aware  of  safety  practices ;  nutritional  guidance  is  in  corpo- 
rated  into  food  product  advertising ;  health  and  dental  care  procedures  can  be 
both  implicit  and  explicit  in  the  communications  of  a  variety  of  companies. 

These  brief  examples  of  some  "audiences"'  and  some  communications  other 
than  those  directly  product-oriented  which  a  business  may  reasonably  feel  it  im- 

portant or  essential  to  transmit  only  scratch  the  surface.  Many  more,  and  in  far 
greater  detail,  could  be  presented. 

This  Association,  whose  membership  is  comprised  of  users  of  national  adver- 
tising, has  consistently  recognized  a)  that  advertising  expenditures,  to  be  con- 

sidered as  an  expense  for  income  tax  purposes,  have  to  have  a  reasonable 
relationship  to  the  business  of  the  taxpayer;  and  b)  that  advertising  explicitly 
designed  to  defeat  or  encourage  the  passage  of  specific  legislative  proposals  is 
non-deductible. 

It  is  apparent,  I  believe,  that  the  examples  cited  above,  as  would  be  true  of 
many  others,  are  reasonable  business  expenses.  It  is  also  apparent  that  on  oc- 

casions such  communications  may  relate  to  matters — safety  and  health,  for  ex- 
ample— which  could  also  be  the  subject  of  legislation  as  almost  any  question 

would  fall  in  that  category.  In  our  judgment,  however,  it  would  clearly  not  be 

in  the  public  and  national  interest  to  so  distort  the  meaning  of  "lobbying"  or  "in- 
tluencing  legislation"  as  to  discourage  or  preclude  the  inputs  to  public  knowl- 

edge and  discussion  which  busine.ss  organizations  can  provide. 
As  I  suggested  at  the  outset  of  this  letter,  we  suspect  that  the  recommenda- 

tion that  all  advertising  other  than  strictly  product-orientetl  advertising  be  dis- 
allowed is  not  germane  to  your  Sul)committee's  investigation.  Should  that  not 

be  the  case,  or  should  you  wish  further  amplification  of  our  point  of  view  and 
experience,  we  would,  of  course,  be  more  than  pleased  to  provide  testimony. 
Please  just  have  your  office  let  us  know. 

Very  sincerely, 
Peter  W.  Allpobt, 

President. 

American  Association  of  Advertising  Agencies,  Inc., 
New  York,  N.Y.,  July  16, 1971 

Senator  Philip  A.  Hart, 
Dirkscn  Senate  Office  Building, 
Wasliington,  D.C. 
Dear  Senator  Hart:  The  American  Association  of  Advertising  Agencies 

(A.A.A.A. )  submits  these  comments  in  opposition  to  certain  proposals  contained 
in  the  statement  made  by  Harv-ey  J.  Shulman  to  the  Subcommittee  on  May  6, 
1974  on  behalf  of  Media  Access  Project.  The  A.A.A.A.  is  the  national  association 
of  the  advertising  agency  business.  Its  membership  consists  of  392  advertising 
agencies,  large  and  small,  wliich  are  located  in  all  parts  of  the  United  States 
and  account  for  about  three-fourths  of  the  national  advertising  volume  placed 
by  advertising  agencies. 

The  Shulman  statement  challenges  the  tax-deductibility  of  a  number  of  cor- 
porate advertisements  dealing  with  energy  and  environmental  issues  on  the 

ground  that  they  should  be  classified  as  political  advertising  which  does  not 
quality  for  deduction  as  a  business  expense  under  Section  162(e)  of  the  Internal 
Revenue  Code  and  the  applicable  I.R.S.  regulations.  It  also  challenges  the 
accounting  treatment  as  operating  expense  of  a  number  of  advertisements  by 
public  utilities.  Our  statement  does  not  relate  to  the  legal  sitatus  of  the  particular 
advertisements  under  attack,  since  this  is  primarily  a  matter  for  the  advertisers 
involved,  but  expresses  our  concern  A^ith  proposals  that  would  extend  the  denial 
of  tax-deductibility  for  political  advertising  to  institutional  advertising  generally. 
The  Shulman  Proposals 

Our  concern  arises  from  statements  such  as  the  following :  "In  short,  the  1962 
law  was  not  a  license  to  corporate  advertisers  to  propagandize  to  the  public  on 
matters  of  legislative  concern,  or  any  other  controversial  matters,  through  sub- 

sidization from  the  public  offers."  (p.  12) 
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We  are  also  concerned  by  the  guidelines  for  denying  deductibility  which  Mr. 
Shulman  suggests  on  pages  33  and  34  of  his  statement.  A  number  of  these  plainly 
have  nothing  whatever  to  do  with  the  question  whether  advertising  advocates 
the  passage  or  defeat  of  legislation  but  would  engage  the  I.R.S.  in  censorship 
of  advertising  style  and  content:  for  instance,  whether  the  subject  matter  is 
fairly  discussed,  whether  the  tone  is  polemical,  whether  readers  or  listeners  are 
invited  to  express  their  views,  etc. 

Summing  up  his  antagonism  towards  any  corporate  advertising  which  deals 
with  issues,  regardless  of  whether  it  is  addressed  to  pending  legislation,  Mr. 
Shulman  proposes  that  regulations  should  be  adopted  creating  a  presumption  of 

nondeductibility  for  any  advertising  that  "presents  social  or  economic  views, 
or  deals  with  a  matter  which  might  reasonably  be  expected  to  become  the  subject 

of  legislation."  This  would  have  the  effect  of  "restraining  propaganda  masquer- 
ading as  goodwill  advertising."  (p.  35)  Finally,  Mr.  Shulman  recommends  that 

the  I.R.S.  should  reinstate  its  dangerously  vague  regulation,  discarded  in  1965, 

which  disallowed  the  deduction  of  expenses  associated  with  "the  exploitation  of 
propaganda."  (p.  41). 

These  passages  exhibit  a  hostility  not  just  to  political  advertising  but  to  any 
corporate  advertising  which  does  not  directly  promote  a  product  or  service.  Any 

other  advertising  is  viewed  as  "propaganda"  which  must  be  discouraged  whether 
or  not  it  is  intended  to  promote  or  defeat  the  passage  of  legislation.  The 
A.A.A.A.  believes  that  this  attitude  demonstrates  a  misunderstanding  of  the 
nature  of  institutional  advertising  and  of  its  importance  not  only  to  corpora- 

tions and  their  stockholders  but  to  the  public  at  large. 

Institutional  Advertising  as  a  Corporate  Necessity 

In  today's  climate,  institutional  or  corporate  advertising  has  become  an 
unavoidable  way  of  life  for  more  and  more  companies  if  they  are  to  sitay  healthy 
and  grow,  or  sometimes  even  stay  alive.  As  an  indispensable  ingredient  of  cor- 

porate profitability,  present  and  future,  institutional  advertising  is  plainly 
entitled  to  treatment  as  an  "ordinary  and  necessary"  business  expense  which 
may  be  deducted  from  before-tax  income. 

Mergers  and  acquisitions,  diversification,  the  quick  pace  of  product  innova- 
tion— these  trends  which  have  accelerated  so  rapidly  in  the  past  decade  have 

made  it  increasingly  desirable  for  many  companies  to  establish  an  overall  identity 
that  will  unify  their  richly  varied  offering  of  products  and  services.  To  the  extent 
that  such  corporate  sponsorship  assures  uniform  standards  of  quality  and  relia- 

bility, it  meets  public  as  well  as  corporate  needs. 
But  a  reputation  for  high  quality  product  and  services  is  no  longer  enough 

to  guarantee  their  acceptance  in  the  marketplace.  People  have  come  to  expect 
companies  to  be  good  citizens  in  every  sphere  of  corporate  life.  One  recent  study 
found  that  73%  of  the  group  surveyed  believed  that  corporate  management 
should  be  committed  both  to  earning  a  profit  and  to  helping  solve  social  problems. 

A  company's  failure  to  live  up  to  the  public's  growing  demands  for  social  respon- 
sibility may  depress  sales  of  its  products  and  services,  excellent  though  they  be. 

According  to  Robert  Sarnoff :  "Other  things  being  equal,  a  customer's  impression 
of  a  business  can  make  the  difference  between  a  sale  or  no  sale,  between  profit 

and  loss." 
A  poor  reputation  for  good  citizenship  may  also  adversely  affect  employee 

morale  and  productivity,  stockholder  relations,  the  price  of  the  company's  stock, 
its  ability  to  secure  financing,  and  its  success  in  recruiting  talented  personnel, 
one  of  the  most  critical  needs  of  companies  of  all  sizes.  For  such  reasons  it  has 

been  said :  "A  strong  corporate  reputation  with  the  public  at  large  has  become 
one  of  the  most  important  assets  on  a  company's  balance  sheet." 
Corporate  Communication  and  Good  Citizenship 

Corporate  advertising  may  itself  be  the  vehicle  of  social  action.  When  company 
ads  give  tips  on  how  to  save  gas,  show  parents  how  to  teach  their  children  to  use 
the  telephone  in  emergencies,  offer  low  cost  cooking  hints  with  computer-tailored 
menus  and  recipes  or  tell  minority  vendors  how  to  make  their  products  known 
to  the  company,  they  are  directly  demonstrating  corporate  sensitivity  to  consumer 
needs.  A  campaign  devoted  to  the  need  for  increased  productivity  to  combat 
inflation  and  foreign  competition  both  constitutes  and  displays  activity  on  behalf 
of  the  common  weal.  Companies  that  have  spent  millions  of  dollars  to  underwrite 
programs  on  public  TV  such  as  Masterpiece  Theater  and  Sesame  Street,  adver- 

tising only  the  fact  of  their  sponsorship,  have  taken  action  in  the  public  eye  to 
enhance  their  prestige. 
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For  the  most  part,  however,  what  a  company  has  done,  or  plans  to  do,  about 
conserving  energy,  reducing  pollution,  eliminating  race  or  sex  discrimination 
and  like  matters  of  public  moment  will  remain  unknown  to  the  public  unless 
communicated  to  it.  Con>orate  advertising  is  a  principal  instrument  for  such 
communication.  To  require  high  standards  of  corporate  behavior  but  limit  the 

corporation's  opportunity  to  tell  truthfully  how  well  it  has  behaved  seems  not 
only  unfair  but  self-defeating.  By  removing  a  major  incentive  for  corporate 
good  citizenship,  it  would  not  be  in  the  public  interest. 

The  Right  of  Self -Defense 
Those  persons  like  Mr.  Shulman  who  would  like  to  muzzle  American  corpora- 

tions emphasize  the  imbalance  between  the  resources  available  to  the  average 

citizen  and  the  corporate  millions  that  may  be  poured  into  advertising  to  "prop- 
agandize" that  citizen.  Anyone  who  reads  the  daily  press  or  listens  to  the  news 

should  know  better.  Coriwrations  are  constantly  under  attack  from  every  quar- 
ter. Charges  by  consumer  groups.  Congressional  Committee  and  Subcomimttee 

Chairman,  individual  Congressmen  and  the  various  organs  of  federal,  state  and 
local  government  set  front-page  headlines.  It  is  common  practice  for  administra- 

tive agencies  to  launch  a  complaint  with  a  fanfare  of  devastating  publicity 
against  which  a  company  has  little  recourse  though  the  charges  later  prove  to  be 
unfounded  or  even  reckless. 

Silence  by  a  company  in  the  face  of  attacks  upon  its  policies  and  practices  is 
interpreted  as  an  admission  of  guilt.  Corporate  advertising  provided  one  avenue  of 
self-defense,  but  it  is  a  limited  one.  The  Supreme  Court  has  recently  ruled  that 
there  is  no  right  of  access  to  broadcast  media  and  that  no  duty  to  permit  response 
may  be  imposed  on  print  media.  The  fairness  doctrine,  which  does  impose  a  duty 
on  broadcasters  to  fairly  present  all  sides  of  controversial  issues,  lias  restricted 

freedom  of  corporate  expression  by  shrinking  broadcasters'  willingness  to  accept any  but  the  most  innocuous  institutional  advertising.  Thus  it  is  both  difficult  and 
expensive  for  corporations  to  gain  the  public  ear,  even  in  self-defense. 
Conclusion 

We  respectfully  urge  that  the  existing  law  and  regulations  should  not  be  en- 
larged by  amendment  or  interpretation  to  deny  tax-deductibility  to  institutional 

advertising  which  is  not  for  the  promotion  or  defeat  of  legislation  or  for  political 
campaign  purposes.  Corporations  have  a  critical  business  need  to  maintain  their 
reputation  as  good  citizens.  The  public  interest  in  corporate  social  responsibility 
requires  that  corix>rations  have  full  opportunity  to  give  an  account  of  their 
stewardship.  There  is  an  even  greater  public  interesit  in  uninhibited  debate.  We 
have  learned  that  Government  is  not  necessarily  right  or  always  accurate  and 
that  public  interest  groups,  however  sincere,  often  lack  the  discipline  of  account- 

ability. Controversy  should  not  be  stifled  by  prejudgment.  The  public  has  the  right 
to  hear  from  all  parties. 

Sincerely, 
John  Crichton, 

President. 

Amebican  Newspaper  Publishers  Association, 
Restwi,  Va.,  July  19, 1974- 

Hon.  Philip  A.  Hart, 
Chairman,  Senate  Subcommittee  on  the  Environment, 
U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  The  American  Newspaper  Publishers  Association 

(ANPA)  submits  these  comments  for  the  record  of  the  Subcommittee  hearings  on 
Tax  Treatment  of  Corporate  Energy  and  Environmental  Advertising  because  of 
our  deep  concern  over  the  x>ossible  adverse  effect,  even  if  unintended,  on  institu- 

tional or  good  will  advertising  which  serves  a  useful  purpose  in  public  discussion 
of  public  issues. 
ANPA  is  the  national  trade  association  of  daily  newspapers  with  a  membership 

of  more  than  1,100  daily  newspapers  having  more  than  90  percent  of  the  total 
daily  and  Sunday  newspaper  circulation  in  the  United  States.  Institutional  adver- 

tising is  an  important  element  of  the  total  advertising  that  susitains  all  newspa- 
pers in  the  United  States. 

We  are  concerned,  that  this  Subcommittee  not  initiate  action  which  could 
eventually  lead  to  the  elimination  of  a  large  volume  of  institutional  adyertisjng 
through  the  adoption  of  proposals  such  as  that  submitted  to  this  Subcommittee 
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May  6,  1974  on  behalf  of  the  Media  Access  Project.  That  proposal  would  revise 
existing  tax  regulations  concerning  institutional  advertising  in  a  way  that  could 
lead  to  the  virtual  elimination  of  such  corporate  advertising.  It  would  substan- 

tially impair  the  ability  of  advertisers  to  communicate  with  the  public  their 
views  on  matters  heretofore  legitimate  and  allowable  under  IRS  regulations  as 
ordinary  and  necessary  business  expenses.  As  corporate  citizens  of  their  communi- 

ties, their  views  need  to  be  known  on  "economic,  financial,  social  or  other  such 
subjects  of  a  general  nature." 
To  prevent  a  taxpayer  from  deducting  expenditures  for  advertising  whicli 

comments  on  any  "controversial  matters"  would  constitute  a  totally  unworkable 
rule  for  administration  by  an  agency  of  the  government  or  for  compliance  by  a 
corporate  advertiser.  To  prohibit  tax  deductions  for  institutional  advertising  deal- 

ing with  matters  which  "might  reasonably  be  expected  to  become  the  subject  of 
legislation"  would  make  a  rule  so  broad  In  scope  as  to  make  institutional  or  good 
will  advertising  virtually  a  thing  of  the  past.  Virtually  no  economic,  financial  or 

social  subject  matter  is  not  controversial  in  someone's  mind.  Virtually  no  matter 
of  consequence  is  not  a  potential  subject  of  legislation.  Such  suggestions  are  vir- 

tually proposals  to  lump  all  institutional  advertising  of  any  nature  into  the  "poli- 
tical" category  thus  eliminating  its  tax  deductibility  and,  consequently  greatly 

inhibiting  the  discussion  of  public  issues.  We  are  confident  this  is  a  result  you  and 
the  Subcommittee  would  not  want  to  bring  about. 
AXPA  strongly  supports  the  practice  of  institutional  advertising.  We  contend 

that  there  are  already  sufficient  restrictions  on  its  tax  deductibility.  We  urge  the 
Subcommittee  to  firmly  reject  any  recommendations  that  would  further  endanger 
this  necessary  business  practice  for  communicating  in  the  marketplace  through 
the  media. 

With  high  esteem. 
Yours  very  truly, 

Stanfobid  Smith, 
President. 

ft  *  * 
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FEDERAL  TRADE  COMMISSION  JURISDICTION 

Exhibit  72:  Excerpts  From  Federal  Trade  Commission  Act, 
15  U.S.C.  41,  et  seq. 

FEDERAL  TRADE  COMMISSION 

§    41.       Federal  Trade  Commission  estai)lished;    membership; 
vacancies;  seal 

A  commission  is  created  and  established,  to  be  known  as  the  Fed- 
eral Trade  Commission  (hereinafter  referred  to  as  the  Commission), 

which  sliall  be  composed  of  five  Commissioners,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 

Senate. 

§  45.  Unfair  methods  of  competition  unlawful;  prevention  by  Com- 
mission— Declaration  of  unlawfulness;    j>ower  to  prohibit  unfair  practices 

(a)(1)  Unfair  methods  of  competition  in  or  affecting  commerce,  and 
unfair  or  deceptive  acts  or  practices  In  or  affecting  commerce,  are  declared 
unlawful. 

(2)  The  Commission  is  empowered  and  directed  to  prevent  persons, 
partnerships,  or  corporations,  except  banks,  common  carriers  subject  to 
the  Acts  to  regulate  commerce,  air  carriers  and  foreign  air  carriers  sub- 

ject to  the  Federal  Aviation  Act  of  1958.  and  persons,  partnerships,  or 

corporations  insofar  as  they  are  subject  to  the  Packers  and' Stockyards  Act, 1921,  as  amended,  except  as  provided  in  section  406(b)  of  said  Actrlfrom 
using  unfair  methods  of  competition  in  or  affecting  commerce  and  unfair 
or  deceptive  acts  orj)ractices  in  or  affecting  commerce. 
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Exhibit  73:  Warner-Lambert  v.  FTC,  562  F.2d  749  (D.C.  Cir.  1977) 

WARNER-LAMBERT  CO.  v.  F.  T.  C.  749 
ate  as  562  F^d  749  (\977\ 

WARNER-LAMBERT  COMPANY, 
Petitioner, V. 

FEDERAL  TRADE  COMMISSION, 

Respondent 

No.  7fr-1138. 

United  States  Court  of  Appeals, 
District  of  Columbia  Circuit. 

Argued  March  25,  1977. 

Decided  Aug.  2,  1977. 

Rehearing  Denied  Sept.  14,  1977. 

Manufacturer  of  mouthwash  petitioned 
for  review  of  order  of  Federal  Trade  Com- 

mission requiring  it  to  cease  and  desist  from 
advertising  that  its  product  prevented, 
cured,  or  alleviated  the  common  cold  and 

requiring  it  to  disclose  in  future  advertise- 
ments for  mouthwash  that  product  would 

not  help  prevent  colds  or  sore  throats  or 

lessen  their  severity.  The  Court  of  Ap- 
peals, J.  Skelly  Wright,  Circuit  Judge,  held 

that:  (1)  substantial  evidence  supported 

Commission's  conclusion  that  mouthwash 
was  not  beneficial  for  colds  or  sore  throats; 

(2)  Federal  Trade  Commission  had  the  au- 
thority to  require  corrective  advertise- 

ments, even  though  Federal  Trade  Commis- 
sion Act  did  not  specifically  mention  such 

authority;  (3)  manufacturer  would  not  be 
required  to  include  in  corrective  advertising 

the  phrase  "Contrary  to  prior  advertising," 
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since  y:ich  phrase  was  not  needed  to  attract 
atter:fon  to  corrective  statement  nor  was 

such  p-j-ase  justified  as  a  humiliation  of  the 

m£!:-:*2.cturer,  and  (4)  Commission  properly 
ordi^ed  that  corrective  advertising  would 

be  r=-:jired  until  manufacturer  expended 
on  tiTertising  of  its  mouthwash  sum  equal 

to  k-irzge  advertising  budget  for  that 
prodixrt  for  period  from  April  1962  to 
Mani  1972. 

Order  affirmed  as  modified. 

Robb,  Circuit  Judge,  dissented  in  part 

and  filed  opinion  and  filed  dissenting  opin- 
ion 01  petition  for  rehearing. 

1.  Trade  Regulation  «==841 

Federal  Trade  Commission's  findings  in 
ceascr  and  desist  order  must  be  sustained  if 

they  cs^  supported  by  substantial  evidence 
on  the  record  viewed  as  a  whole. 

2.  Trade  Regulation  «=841 

S'^bstantial  evidence  supported  Federal 
Trade  Commission's  conclusion  that  con- 

trary to  advertising  claims  certain  mouth- 
wash *as  not  beneficial  for  colds  or  sore 

throats.  Federal  Trade  Commission  Act, 

§  5  2^=  amended  15  U.S.C.A.  §  45. 

3.  Trade  Regulation  <s=808 

Where  Food  and  Drug  Administration 

study  as  it  related  to  effectiveness  of  cer- 
tain rr.juthwash  was  not  inconsistent  with 

the  Federal  Trade  Commission's  conclusion 
that  a^^.ertising  claims  of  manufacturer  of 
such  r.outhwash  were  deceptive,  Federal 

Trade  Commission  did  not  err  in  refusing  to 
reopei  its  proceedings  to  consider  Food  and 

Drug  Administration's  study  nor  did  such 
study  establish  that  Federal  Trade  Commis- 

sion's conclusions  were  wrong.  Federal 
Trade  Commission  Act,  §  5  as  amended  15 
U.S.CA.  §  45. 

4.  Trade  Regulation  <g=812 
Federal  Trade  Commission  has  the  au- 

thorhy  to  require  "corrective  advertising" 
by  an  advertiser  which  has  engaged  in  de- 

ceptive advertising,  even  though  Federal 
Trade  Commission  Act  does  not  specifically 

mentk.n  such  authority.  Federal  Trade 
ComrL^sion  Act,  §  5  as  amended  45  U.S. 
C.-A.  §  15. 

5.  Trade  Regulation  <8=812 
Fact  that  1975  amendments  to  Federal 

Trade  Commission  Act  added  section  to  Act 

authorizing  Commission  to  bring  suits  in 
federal  district  courts  to  redress  injury  to 

consumers  resulting  from  deceptive  prac- 
tices did  not  establish  that  Federal  Trade 

Commission  by  itself  did  not  have  power  to 

require  "corrective  advertising."  Federal 
Trade  Commission  Act,  §§  5,  19  as  amended 

15  U.S.C.A.  §§  45,  57b. 

6.  Trade  Regulation  «=812 

Under  section  of  Federal  Trade  Com- 

mission Act  authorizing  Federal  Trade 

Commission  to  bring  suits  in  federal  district 

court  to  redress  injury  to  consumers  result- 

ing from  a  deceptive  practice  and  authoriz- 

ing court  to  grant  necessary  relief,  includ- 

ing "public  notification"  respecting  rule  vio- 
lation or  unfair  or  deceptive  act  or  practice, 

"public  notification"  is  not  synonymous 
with  corrective  advertising,  but,  rather, 

"public  notification"  is  a  much  broader 
term  and  may  take  any  one  of  many  forms; 

"public  notification"  is  directed  at  past  con- 
sumers of  product.  Federal  Trade  Commis- 

sion Act,  §  19  as  amended  15  U.S.C.A. 

§  57b. 
7.  Statutes  «==219(1) 

Court  will  not  construe  agency's  re- 
quest for  authorizing  legislation  as  affirma- 

tive proof  of  no  authority,  as  public  policy 

requires  that  agencies  feel  free  to  ask  for 
legislation  which  will  terminate  or  avoid 
adverse  contentions  and  litigations. 

8.  Statutes  <s=>220 

Subsequent  grant  of  congressional  au- 

thority does  not  prove  agency's  prior  lack  of 
authority,  for  it  is  jwssible  that  Congress 

granted  power  out  of  uncertainty,  under- 
standable caution,  and  a  desire  to  avoid 

litigation. 

9.  Constitutional  Law  <8=90.1(1) 

First  Amendment  triggers  special  re- 
sponsibility on  Federal  Trade  Commission 

to  order  corrective  advertising  only  if  the 

restriction  inherent  in  its  order  is  no  great- 
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er  than  necessary  to  serve  interest  involved. 
Federal  Trade  Commission  Act,  §  5  as 
amended  15  U.S.C.A.  §  45;  U.S.C.A.Const. 

Amend.  1. 

10.  Constitutional  Law  <3=  90.1(1) 
First  Amendment  presents  no  obstacle 

to  government  regulation  of  false  or  mis- 
leading advertising.  U.S.C.A.Const. 

Amend.  1. 

11.  Eminent  Domain  <s=>2(l) 

Federal  Trade  Commission's  cease  and 
desist  order  which  required  corrective  ad- 

vertising did  not  constitute  an  unconstitu- 

tional taking  of  property  without  just  com- 

pensation, and  Commission  was  not  re- 
quired to  engage  in  rule  making  rather 

than  adjudication  to  require  such  corrective 

advertising. 

12.  Administrative    Law    and    Procedure 
<s=-332 

Fact  that  an  agency  has  not  asserted  a 

power  over  a  period  of  years  is  not  proof 
that  the  agency  lacks  such  power. 

13.  Trade  Regulation  <3=812 
Where  substantial  evidence  supported 

Federal  Trade  Commission's  finding  that 
mouthwash  was  not  beneficial  for  colds  or 

sore  throats,  Commission  properly  ordered 
manufacturer  of  mouthwash  to  disclose  in 

future  advertisements  that  the  mouthwash 

would  not  help  prevent  colds  or  sore  throats 
or  lessen  their  severity,  but  manufacturer 

would  not  be  required  to  include  as  pream- 
ble to  corrective  statement  the  phrase 

"Contrary  to  prior  advertising,"  since  such 
phrase  was  not  required  to  attract  attention 
to  disclosure  nor  could  phrase  be  justified  as 
humiliation  of  manufacturer,  in  view  of 

lack  of  evidence  that  previous  advertising 
had  been  in  bad  faith.  Federal  Trade  Com- 

mission Act,  §  5  as  amended  15  U.S.C.A. 

§45. 

14.  Trade  Regulation  <5=>811,  844 

Federal  Trade  Commission  is  expert 

body  to  determine  what  remedy  is  neces- 
sary to  eliminate  unfair  or  deceptive  trade 

practices  which  have  been  disclosed;  Com- 
mission has  wide  latitude  for  judgment  and 

courts  will  not  interfere  except  where  rem- 

edy selected  has  no  reasonable  relation  to 

the  unlawful  practices  found  to  exist.  Fed- 
eral Trade  Commission  Act,  §§  1  et  seq., 

5(a)(1)  as  amended  15  U.S.C.A.  §§  41  et 
seq.,  45(a)(1). 

15.  Trade  Regulation  o=>812 

Good  faith  of  an  advertisement  is  gen- 
erally irrelevant  to  the  need  for  corrective 

advertising,  for  innocence  of  motive  is  not  a 
defense  if  an  advertisement  is  prejudicial  to 

the  public  interest.  Federal  Trade  Commis- 
sion Act,  §  5  as  amended  15  U.S.C.A.  §  45. 

16.  Trade  Regulation  <3=>812 
In  view  of  evidence  indicating  that 

manufacturer  of  mouthwash  had  since  1879 

represented  its  product  as  being  beneficial 
in  certain  respects  for  colds,  cold  symptoms, 
and  sore  throats  and  in  view  of  substantial 

evidence  which  supported  Federal  Trade 

(Commission's  conclusion  that  mouthwash 
was  not  beneficial  for  colds  or  sore  throats. 

Federal  Trade  Commission  order  requiring 

corrective  advertising  until  manufacturer 

had  expended  on  such  mouthwash  advertis- 

ing sum  equal  to  average  annual  mouth- 
wash-advertising  budget  for  previous  ten- 

year  period  was  not  excessive  in  its  dura- 
tion and  was  reasonably  related  to  violation 

found  by  Commission.  Federal  Trade  (Com- 
mission Act,  §  5  as  amended  15  U.S.C.A. 

§  45. On  Petition  for  Rehearing 

17.  Constitutional  Law  <3==90.1(1) 

Only  truthful,  and  not  misleading  or 

false,  advertising  claims  are  protected  un- 
der First  Amendment.  U.S.C.A.Const. 

Amend.  1. 

18.  Constitutional  Law  <3=90.1(1) 

"Corrective  advertising"  order  entered 
by  Federal  Trade  Commission  in  response  to 
false  or  misleading  advertising  does  not 

necessarily  have  unconstitutional  chilling 

effect  on  protected  truthful  speech.  U.S.C. 
A. Const.  Amend.  1. 

19.  Constitutional  Law  <3=90.1(1) 

"Corrective  advertising"  order  entered 
by  Federal  Trade  Commission  in  response  to 

false  or  misleading  advertising  by  mouth- 
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wash  manufacturer  did  not  impose  uncon- 

stitutional burden  upon  manufacturer's  cur- 
rent and  future  advertising,  even  if  current 

and  future  advertising  was  constitutionally 

protected  speech,  where  governmental  in- 
terest of  protecting  citizens  against  decep- 

tion would  not  be  substantially  served  by 

less  restrictive  remedy  of  cease  and  desist 
order.  U.S.C.A.Const.  Amend.  1;  Federal 

Trade  Commission  Act,  §  5  as  amended  15 
U.S.C.A.  §  45. 

Petition  for  Review  of  an  Order  of  the 

Federal  Trade  Commission. 

Herbert  A.  Bergson,  Washington,  D.  C, 
with  whom  James  H.  Kelley,  Donald  L. 

Hardison,  and  Larry  D.  Sharp,  Washington, 

D.   C,   were  on   the   brief,   for  petitioner. 

Jerold  D.  Cummins,  Acting  Asst.  Gen. 

Counsel,  F.  T.  C,  Washington,  D.  C,  with 

whom  Gerald  P.  Norton,  Acting  Gen.  Coun- 
sel, F.  T.  C,  Washington,  D.  C,  was  on  the 

brief,  for  respondent.  Gerald  Harwood, 

Asst.  Gen.  Counsel,  F.  T.  C,  Washington,  D. 
C,  at  the  time  the  record  was  filed,  also 

entered  an  appearance  for  respondent. 

Gilbert  H.  Weil,  New  York  City,  filed  a 
brief  on  behalf  of  the  Association  of  Na- 

tional Advertisers,  Inc.  as  amicus  curiae 

urging  reversal. 

William  W.  Rogal,  Washington,  D.  C, 
filed  a  brief  on  behalf  of  the  American 

Advertising  Federation  as  amicus  curiae 

urging  reversal. 

Before  BAZELON,  Chief  Judge, '  and WRIGHT  and  ROBB,  Circuit  Judges. 

Opinion  for  the  court  filed  by  Circuit 
Judge  WRIGHT. 

Dissenting  opinion  filed  by  ROBB,  Circuit 
Judge. 

1.  This  requirement  terminates  when  petitioner 
has  expended  on  Listerine  advertising  a  sum 
equal  to  the  average  annual  Listerine  advertis- 

ing budget  for  the  period  of  April  1962  to 
March  1972,  approximately  ten  million  dollars. 

2.  15  use.  §  45(a)(1)  (1970).  At  the  time  the 

complaint  issued,  §  5(a)(r)  stated  that  "[ujnfair 

J.  SKELLY  WRIGHT,  Circuit  Judge: 

The  Warner-Lambert  Company  petitions 
for  review  of  an  order  of  the  Federal  Trade 

Commission  requiring  it  to  cease  and  desist 

from  advertising  that  its  product,  Listerine 

Antiseptic  mouthwash,  prevents,  cures,  or 
alleviates  the  common  cold.  The  FTC  order 

further  requires  Warner-Lambert  to  dis- 
close in  future  Listerine  advertisements 

that:  "Contrary  to  prior  advertising,  Liste- 
rine will  not  help  prevent  colds  or  sore 

throats  or  lessen  their  severity."  ̂   We  af- 
firm but  modify  the  order  to  delete  from 

the  required  disclosure  the  phrase  "Con- 

trary to  prior  advertising." 

I.     BACKGROUND 

The  order  under  review  represents  the 
culmination  of  a  proceeding  begun  in  1972, 

when  the  FTC  issued  a  complaint  charging 
petitioner  with  violation  of  Section  5(a)(1) 

of  the  Federal  Trade  Commission  Act  ̂   by 
misrepresenting  the  efficacy  of  Listerine 

against  the  common  cold. 

Listerine  has  been  on  the  market  since 

1879.  Its  formula  has  never  changed. 

Ever  since  its  introduction  it  has  been  rep- 

resented as  being  beneficial  in  certain  re- 
spects for  colds,  cold  symptoms,  and  sore 

throats.  Direct  advertising  to  the  consum- 
er, including  the  cold  claims  as  well  as 

others,  began  in  1921. 

Following  the  1972  complaint,  hearings 
were  held  before  an  administrative  law 

judge  (ALJ).  The  hearings  consumed  over 
four  months  and  produced  an  evidentiary 
record  consisting  of  approximately  4,000 

pages  of  documentary  exhibits  and  the  tes- 
timony of  46  witnesses.  In  1974  the  ALJ 

issued  an  initial  decision  sustaining  the  alle- 

gations of  the  complaint.  Petitioner  ap- 
pealed this  decision  to  the  Commission.  On 

December  9,  1975  the  Commission  issued  its 

decision    essentially    affirming    the    ALJ's 

methods  of  competition  in  commerce,  and  un- 
fair or  deceptive  acts  or  practices  in  commerce, 

are  declared  unlawful."  This  was  amended  in 

1975  to  substitute  "in  or  affecting  commerce" 
for  the  phrase  "in  commerce."  See  15  U.S.C. 
§  45(a)(1)  (Supp.  V  1975). 



922 

WARNER-LAMBERT  CO.  v.  F.  T.  C. 
ate  as  562  F.2d  749  (1977) 

753 

findings.  It  concluded  that  petitioner  had 
made  the  challenged  representations  that 

Listerine  will  ameliorate,  prevent,  and  cure 

colds  and  sore  throats,  and  that  these  repre- 

sentations were  false.  Therefore  the  Com- 
mission ordered  petitioner  to: 

(1)  cease  and  desist  from  representing 
that  Listerine  will  cure  colds  or  sore 

throats,  prevent  colds  or  sore  throats,  or 
that  users  of  Listerine  will  have  fewer 

colds  than  non-users; ' 
(2)  cease  and  desist  from  representing 
that  Listerine  is  a  treatment  for,  or  will 

lessen  the  severity  of,  colds  or  sore 
throats;  that  it  will  have  any  significant 

beneficial  effect  on  the  symptoms  of  sore 

throats  or  any  beneficial  effect  on  symp- 

toms of  colds;  or  that  the  ability  of  Liste- 
rine to  kill  germs  is  of  medical  signifi- 

cance in  the  treatment  of  colds  or  sore 

throats  or  their  symptoms; 

(3)  cease  and  desist  from  disseminating 

any  advertisement  for  Listerine  unless  it 
is  clearly  and  conspicuously  disclosed  in 

each  such  advertisement,  in  the  exact  lan- 

guage below,  that:  "Contrary  to  prior 
advertising,  Listerine  will  not  help  pre- 

vent colds  or  sore  throats  or  lessen  their 

severity."  This  requirement  extends  only 
to  the  next  ten  million  dollars  of  Liste- 

rine advertising.* 
Petitioner  seeks  review  of  this  order.  The 

American  Advertising  Federation  and  the 
Association  of  National  Advertisers  have 
filed  briefs  as  amici  curiae. 

IL    SUBSTANTIAL  EVIDENCE 

[1,  2]  The  first  issue  on  appeal  is  wheth- 

er the  Commission's  conclusion  that  Liste- 
rine is  not  beneficial  for  colds  or  sore 

throats  is  supported  by  the  evidence.  The 

Commission's  findings  must  be  sustained  if 
they  are  supported  by  substantial  evidence 

on  the  record  viewed  as  a  whole.^  We 
conclude  that  they  are. 

3.  Petitioner  does  not  contest  this  part  of  the 
order  on  appeal. 

4.  See  note  1  supra. 

5.  Universal  Camera  Corp.  v.  NLRB,  340  U.S. 
474.  71  S.Ct.  456.  95  L.Ed.  456  (1951). 

Both  the  ALJ  and  the  Commission  care- 

fully analyzed  the  evidence.  They  gave  full 
consideration  to  the  studies  submitted  by 

petitioner.  The  ultimate  conclusion  that 
Listerine  is  not  an  effective  cold  remedy 

was  based  on  six  specific  findings  of  fact. 

First,  the  Commission  found  that  the  in- 
gredients of  Listerine  are  not  present  in 

sufficient  quantities  to  have  any  therapeu- 
tic effect.  This  was  the  testimony  of  two 

leading  pharmacologists  called  by  Commis- 
sion counsel.  The  Commission  was  justified 

in  concluding  that  the  testimony  of  Liste- 

rine's  experts  was  not  sufficiently  per- 
suasive to  counter  this  testimony.' 

Second,  the  Commission  found  that  in  the 

process  of  gargling  it  is  impossible  for 
Listerine  to  reach  the  critical  areas  of  the 

body  in  medically  significant  concentration. 

The  liquid  is  confined  to  the  mouth  cham- 
ber. Such  vapors  as  might  reach  the  nasal 

passage  would  not  be  in  therapeutic  concen- 
tration. Petitioner  did  not  offer  any  evi- 

dence that  vapors  reached  the  affected  ar- 

eas in  significant  concentration.' 
Third,  the  Commission  found  that  even  if 

significant  quantities  of  the  active  ingredi- 
ents of  Listerine  were  to  reach  the  critical 

sites  where  cold  viruses  enter  and  infect  the 

body,  they  could  not  interfere  with  the  ac- 
tivities of  the  virus  because  they  could  not 

penetrate  the  tissue  cells.* 
Fourth,  the  Commission  discounted  the 

results  of  a  clinical  study  conducted  by  peti- 
tioner on  which  petitioner  heavily  relies. 

Petitioner  contends  that  in  a  four-year 
study  schoolchildren  who  gargled  with 

Listerine  had  fewer  colds  and  cold  symp- 
toms than  those  who  did  not  gargle  with 

Listerine.  The  Commission  found  that  the 

design  and  execution  of  the  "St.  Barnabas 
study"  made  its  results  unreliable.  For  the 
first  two  years  of  the  four-year  test  no 
placebo  was  given  to  the  control  group. 
For   the  last  two  years   the   placebo   was 

6.  JA  881-884.  909-921.  531-552. 

7.  JA  55e-557. 

8.  J  A  508-510,  533. 
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inadequate:  the  control  group  was  given 
colored  water  which  did  not  resemble  Liste- 
rine  in  smell  or  taste.  There  was  also  evi- 

dence that  the  physician  who  examined  the 

test  subjects  was  not  blinded'  from  know- 
ing which  children  were  using  Listerine  and 

which  were  not,  that  his  evaluation  of  the 

cold  symptoms  of  each  child  each  day  may 
have  been  imprecise,  and  that  he  necessarily 

relied  on  the  non-blinded  child's  subjective 
reporting.  Both  the  ALJ  and  the  Commis- 

sion analyzed  the  St.  Barnabas  study  and 
the  expert  testimony  about  it  in  depth  and 
were  justified  in  concluding  that  its  results 

are  unreliable.'^ 

Fifth,  the  Commission  found  that  the 

ability  of  Listerine  to  kill  germs  by  millions 
on  contact  is  of  no  medical  significance  in 
the  treatment  of  colds  or  sore  throats.  Ex- 

pert testimony  showed  that  bacteria  in  the 

oral  cavity,  the  "germs"  which  Listerine 
purports  to  kill,  do  not  cause  colds  and  play 
no  role  in  cold  symptoms.  Colds  are  caused 

by  viruses.  Further,  "while  Listerine  kills 
millions  of  bacteria  in  the  mouth,  it  also 

leaves  millions.  It  is  impossible  to  sterilize 

any  area  of  the  mouth,  let  alone  the  entire 

mouth."" 
Sixth,  the  Commission  found  that  Liste- 

rine has  no  significant  beneficial  effect  on 

the  symptoms  of  sore  throat.  The  Commis- 
sion recognized  that  gargling  with  Listerine 

could  provide  temporary  relief  from  a  sore 

throat  by  removing  accumulated  debris  irri- 

tating the  throat.^    But  this  type  of  relief 

9.  People  who  are  given  medication  for  an  ail- 
ment frequently  feel  better  becausethey  think 

they  should,  even  though  the  product  has  no  . 

therapeutic  value.  This  is  known  as  the  place- 
bo effect.  In  order  to  eliminate  the  bias  of  the 

placebo  effect  in  a  clinical  study,  it  is  common 

practice  to  "blind"  the  participants,  /.  e.,  dis- 
pense to  the  control  group  a  placebo  which 

simulates  in  taste,  smell,  and  appearance  the 
product  being  tested.  Similarly,  to  neutralize 
any  subconscious  bias  of  the  examiner,  it  is 
important  to  blind  him,  /.  e.,  prevent  him  from 
knowing  which  subjects  received  the  medi- 

cation and  which  did  not.  A  study  in  which 
both  the  subjects  and  the  examiner  are  blinded 

is  referred  to  as  "double-blind."  See  JA  914- 
916. 

10.  JA  515-528,  913  920. 

11.  JA  879  881. 

can  also  be  obtained  by  gargling  with  salt 

water  or  even  warm  water."  The  Commis- 
sion found  that  this  is  not  the  significant 

relief  promised  by  petitioner's  advertise- 
ments. It  was  reasonable  to  conclude  that 

"such  temporary  relief  does  not  'lessen  the 

severity'  of  a  sore  throat  any  more  than 

expectorating  or  blowing  one's  nose  'lessens 

the  severity'  of  a  cold."  ̂ * 

[3]  In  its  attack  on  the  Commission's 
findings,  petitioner  relies  heavily  on  a 

recent  study  of  over-the-counter  cold  reme- 
dies by  the  Food  and  Drug  Administra- 

tion *'  which  petitioner  alleges  found  Liste- 

rine "likely  to  be  effective."  '*  Its  argu- 
ment is  two-pronged:  first,  that  the  fact 

that  the  Commission's  findings  differ  from 

the  FDA's  proves  that  the  Commission's 
findings  are  wrong;  and  second,  that  it  was 
error  for  the  Commission  to  refuse  to  re- 

open its  proceedings  when  the  FDA  study 
was  released.  We  conclude  that  both  of 

these  arguments  are  without  merit  for  the 
simple  reason  that  the  FDA  study  does  not, 

to  any  significant  degree,  contradict  the 

Commission's  findings. 

The  FDA  study  is  the  product  of  an  ex- 
pert panel  appointed  in  1972  to  study  all 

over-the-counter  cold,  cough,  allergy,  bron- 

chodilator,  and  anti-asthmatic  drug  prod- 

ucts— some  180  ingredients  used  in  as  many 

as  50,000  products."  The  panel's  draft  re- 
port was  issued  in  February  1976,  two 

months    after    the    FTC    issued    its   order 

12.  JA  876.  506. 

13.  Petitioner  argued  that  the  lower  the  surface 
tension  of  a  gargle  the  greater  its  ability  to 

remove  the  irritating  debris,  and  there  was  evi- 
dence that  Listerine  has  a  lower  surface  ten- 

sion than  salt  water.  However,  there  was  no 

evidence  that  this  lower  surface  tension  trans- 
lates into  meaningfully  greater  relief.    JA  876. 

14.  Respondent's  br.  at  32  n.27. 

15.  Petitioner's  motion  requesting  that  the  court 
take  judicial  notice  of  the  FDA  study  is  hereby 

granted. 

16.  See  note  23  infra. 

17.  JA  3121-3129,  3280. 
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against  Listerine.  The  FTC  refused  to  re- 
open its  proceedings  to  consider  the  draft 

report.  In  September  1976  the  expert  pan- 

el's report  was  published,  but  it  has  not  yet 
been  adopted  by  the  Commissioner  of  the 

FDA.^8 The  only  evidence  pertinent  to  the  effec- 
tiveness of  Listerine  that  the  FDA  panel 

considered  was  the  St.  Barnabas  study,  and 

it  appears  that  reference  to  it  was  included 

in  the  report  only  as  an  afterthought." 
More  importantly,  the  reference  which  does 

appear  does  not  endorse  or  adopt  the  St. 
Barnabas  study;  the  FDA  report  merely 

describes  it  and  recounts  the  results.^  The 

panel's  own  conclusions  are  reflected  in  the 
operative  language  repeated  for  each  ingre- 

dient of  Listerine: 

There  are  no  well-controlled  studies  docu- 

menting  the   effectiveness   of   [eucalyp- 

18.  41  Fed.Reg.  38312  (Sept.  9.  1976).  The 

Commissioner  stated:  "The  Commissioner  has 
not  yet  fully  evaluated  the  report,  but  has  con- 

cluded that  it  should  first  be  issued  as  a  formal 

proposal  to  obtain  full  public  comment  before 
any  decision  is  made  on  the  recommendations 

of  the  Panel."    Id. 

19.  The  draft  report  published  in  February  1976 
did  not  refer  to  mouthwashes  or  the  St.  Barna- 

bas study.  After  it  was  issued  the  panel  re- 
ceived a  letter,  apparently  from  petitioner, 

"concerning  the  fact  that  no  references  were 
made  in  the  report  on  a  submission  concerning 
the  use  of  volatile  aromatics  in  mouthwashes 

for  the  symptomatic  relief  of  the  common 

cold."  Minutes  of  the  panel's  meeting  of 
March  2  and  3,  1976,  JA  3045.  The  panel  then 

voted  to  add  to  the  sections  of  the  report  deal- 
ing with  menthol,  eucalyptol,  and  thymol  (three 

of  Listerine's  active  ingredients)  a  paragraph 
describing  the  St.  Barnabas  study.     JA  3046. 

20.  The  effect  of  rinsing  and  gargling  twice 
daily  with  an  aqueous  mixture  of  volatile 
substances  on  the  incidence  of  colds  and  the 

severity  of  the  symptoms  associated  with 

colds  was  evaluated  in  a  long-term  double- 
blind,  placebo-controlled,  subjective  study  in 
school  children.  The  results  of  the  study 
revealed  milder  nasal  symptoms  and  cough 
symptoms  in  individuals  using  the  medicated 

mouthwash  as  compared  to  the  placebo.  Al- 
though the  medicated  mouthwash  contained 

[eucalyptol.  menthol,  thymol],  the  results  did 
not  demonstrate  the  contribution  of  this  com- 

ponent to  the  overall  alleviation  of  symptoms 

tol/eucalyptus  oil,  menthol,  thymol]  as  an 

[antitussive,  expectorant,  nasal  deconges- tant]. 

For  use  as  a  mouthwash:  Data  to  dem- 

onstrate   effectiveness   will    be    required 
•       *       *    [21] 

Each  ingredient  of  Listerine  was  placed  in 

Category  III,  defined  as  "the  available  data 
are  insufficient  to  classify  such  condition 

under  either  [Category  I,  generally  recog- 
nized as  safe  and  effective]  or  [Category  II, 

not  generally  recognized  as  safe  and  effec- 
tive] and  for  which  further  testing  is  there- 

fore required."^  Petitioner's  assertion 
that  this  is  equivalent  to  finding  the  prod- 

uct "likely  to  be  effective"  is  not  supported 

by  the  facts.^ 
21.  41  Fed.Reg.  38347-38349  (1976);  see  also  id. 

at  38350-38351,  38353,  38361.  38364-38365. 
38408-38411,  38413  (1976). 

41  Fed.Reg.  38348  (1976);  see  also  id.  at  38351. 
38353.  38409.  38411.  38413.  To  the  extent  that 
the  report  describes  the  St.  Barnabas  study  as 

"double-blind,  placebo-controlled,"  it  appears 
to  be  in  error.     See  text  at  notes  8-10  supra. 

22.  21  C.F.R.  §  330.10(a)(5)(iii)  (1976). 

23.  The  only  place  in  the  FDA  report  where  the 

phrase  "likely  to  be  effective"  appears  is  in  the 
introduction  to  the  report,  where  the  panel  out- 

lines its  duties.  In  an  apparent  reference  to 
Category  III,  the  panel  lists  as  one  task: 

Advising  the  Food  and  Drug  Administration 
regarding  those  ingredients  which  in  their 
judgment  are  likely  to  be  safe  and  effective, 
but  for  which  more  data  are  needed. 

41  Fed.Reg.  at  38319.  Petitioner  concludes 
from  this  that  every  ingredient  which  the  panel 

placed  in  Category  III — including  those  in 

Listerine — was  found  "likely  to  be  effective." 
This  extrapolation  is  unwarranted.  Every  oth- 

er reference  to  Category  III  in  the  report  says 

simply  "the  available  data  are  insufficient." 
See,  e.  g.,  id.  at  38312,  38329,  38343,  38359. 
38405.  Similarly,  the  notation  that  data  are 
insufficient  is  made  for  each  ingredient  of 
Listerine,  see  note  21,  supra,  while  the  phrase 

"likely  to  be  effective"  is  never  used  in  connec- 
tion with  any  of  them.  We  conclude  that  the 

panel  put  in  Category  III  ingredients  which 
were  not  proven  effective  or  ineffective,  in  ac- 

cordance with  the  mandate  of  21  C.F.R.  §  330.- 

]0(a)(5)(iii),  and  that  the  phrase  "likely  to  be 
effective"  in  the  introduction  was  an  aberra- 
tion. 
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In  sum,  the  FDA  study  does  not  reflect 

any  new  data  not  considered  by  the  FTC. 
Since  the  FDA  did  not  consider  the  exten- 

sive record  compiled  in  the  FTC  proceed- 
ings, its  conclusion  that  there  is  insufficient 

data  about  the  ingredients  of  Listerine  to 

justify  classif>ing  it  as  effective  or  ineffec- 
tive is  not  necessarily  inconsistent  with  the 

FTC's  conclusion  that  Listerine's  advertis- 
ing claims  are  deceptive.  The  FTC  did  not 

err  in  refusing  to  reopen  its  proceedings  to 
consider  the  draft  FDA  study,  and  the  FDA 

findings  do  not  establish  that  the  FTC's 
conclusions  are  wrong. 

III.  THE  COMMISSION'S  POWER 

Petitioner  contends  that  even  if  its  adver- 

tising claims  in  the  past  were  false,  the 

portion  of  the  Commission's  order  requiring 
"corrective  advertising"  exceeds  the  Com- 

mission's statutory  power.  The  argument 
is  based  upon  a  literal  reading  of  Section  5 
of  the  Federal  Trade  Commission  Act, 
which  authorizes  the  Commission  to  issue 

"cease  and  desist"  orders  against  violators 
and  does  not  expressly  mention  any  other 

remedies."  The  Commission's  position,  on 
the  other  hand,  is  that  the  affirmative  dis- 

closure that  Listerine  will  not  prevent  colds 

or  lessen  their  severity  is  absolutely  neces- 
sary to  give  effect  to  the  prospective  cease 

and  desist  order;  a  hundred  years  of  false 

cold  claims  have  built  up  a  large  reservoir 
of  erroneous  consumer  belief  which  would 

persist,  unless  corrected,  long  after  petition- 
er ceased  making  the  claims.     ̂ . 

[4]  The  need  for  the  corrective  advertis- 
ing remedy  and  its  appropriateness  in  this 

24.  Section  5(b)  provides  in  pertinent  part: 
If  upon  such  hearing  the  Commission  shall  be 
of  the  opinion  that  the  method  of  competition 
or  the  act  or  practice  in  question  is  prohibit- 

ed by  [this  Act],  it  shall  •  •  •  issue  •  ♦ 
an  order  requiring  such  person,  partnership, 
or  corporation  to  cease  and  desist  from  using 
such  method  of  competition  or  such  act  or 
practice. 

15  use.  §  45(b)  (1970). 

25.  For  reasons  set  forth  below,  we  have  decid- 

ed to  modif>'  the  Commission's  order  by  delet- 
ing the  phrase  "Contrary  to  prior  advertising." 

All  of  our  discussion  of  the  Commission's  pow- 
er refers  to  the  order  as  modified. 

case  are  important  issues  which  we  will 

explore  infrai.  But  the  threshold  question  is 

whether  the  Commission  has  the  authority 

to  issue  such  an  order.^  We  hold  that  it 
does. 

Petitioner's  narrow  reading  of  Section  5 
was  at  one  time  shared  by  the  Supreme 
Court.  In  FTC  v.  Eastman  Kodak  Co.  the 

Court  held  that  the  Ck)nwnission*s  authority 
did  not  exceed  that  expressly  conferred  by 
statute.  The  (Commission  has  not,  the 

(Court  said,  "been  delegated  the  authority  of 

a  court  of  equity."  ̂  
But  the  modern  view  is  very  different. 

In  1963  the  Court  ruled  that  the  Civil  Aero- 

nautics Board  has  authority  to  order  dives- 
titure in  addition  to  ordering  cessation  of 

unfair  methods  of  competition  by  air  carri- 

ers." The  CAB  statute,  like  Section  5, 
spoke  only  of  the  authority  to  issue  cease 

and  desist  orders,  but  the  (Court  said,  "We 

do  not  read  the  Act  so  restrictively.  *  * 
[W]here  the  problem  lies  within  the  pur- 

view of  the  Board,  •  •  •  Congress 
must  have  intended  to  give  it  authority  that 

was  ample  to  deal  with  the  evil  at  hand." 
The  (Court  continued,  "Authority  to  mold 
administrative  decrees  is  indeed  like  the 

authority  of  courts  to  frame  injunctive  de- 

crees •  *  *  .  [The]  power  to  order  di- 
vestiture need  not  be  explicitly  included  in 

the  powers  of  an  administrative  agency  to 

be  part  of  its  arsenal  of  authority  *     • . '  28 

Later,  in  FTC  v.  Dean  Foods  Co.,  the 

Court  applied  Pan  American  to  the  Federal 

Trade    Commission.^      In    upholding    the 

26.  274  U.S.  619.  623,  47  S.Ct.  688.  689,  71  L.Ed. 

1238  (1927)  (setting  aside  order  requiring  Ko- 
dak to  divest  itself  of  three  laboratories  as  part 

of  unfair  competition  remedy). 

27.  Pan  American  World  Airv.ays,  Inc.  v.  United 
States.  371  U.S.  296.  83  S.Ct.  476,  9  L.Ed.2d 
325  (1963). 

28.  Id.  at  311-312  &  312  n.l7,  83  S.Ct.  at  486. 

29.  384  U.S.  597,  86  S.Ct.  1738,  16  L.Ed.2d  802 
(1966).  The  Court  also  noted  that  Eastman 
Kodak  had  been  "repudiated"  in  Pan  American. 
Id.  at  606  n.4,  86  S.Ct.  1738. 
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Commission's  power  to  seek  a  preliminary 
injunction  against  a  proposed  merger,  the 
Court  held  that  it  was  not  necessary  to  find 

express  statutory  authority  for  the  power. 

Rather,  the  Court  concluded,  "It  would  stul- 
tify congressional  purpose  to  say  that  the 

Commission  did  not  have  the  ♦  ♦  ♦ 

power  ******  Such  ancillary 
powers  have  always  been  treated  as  essen- 

tial to  the  effective  discharge  of  the  Com- 

mission's responsibilities."  ̂  
Thus  it  is  clear  that  the  Commission  has 

the  power  to  shape  remedies  which  go  be- 
yond the  simple  cease  and  desist  order. 

Our  next  inquiry  must  be  whether  a  correc- 
tive advertising  order  is  for  any  reason 

outside  the  range  of  permissible  remedies. 
Petitioner  and  amici  curiae  argue  that  it  is 

because  (1)  legislative  history  precludes  it, 

(2)  it  impinges  on  the  First  Amendment, 
and  (3)  it  has  never  been  approved  by  any 
court. 

A.     Legislative  History 

Petitioner  relies  on  the  legislative  history 
of  the  1914  Federal  Trade  Commission 

Act"  and  the  Wheeler-Lea  amendments  to 

it  in  1938  ̂   for  the  proposition  that  correc- 
tive advertising  was  not  contemplated.  In 

1914  and  in  1938  Congress  chose  not  to 

authorize  such  remedies  as  criminal  penal- 
ties, treble  damages,  or  civil  penalties,  but 

that  fact  does  not  dispose  of  the  question  of 

cor/ective  advertising.^ 

[5]  Petitioner's  reliance  on  the  legisla- 
tive history  of  the  1975  amendments  to  the 

Act**  is  also  misplaced.    The  amendments 

30.  384  U.S.  at  60&-607,  86  S.Ct.  at  1744. 

31.  38  Stat.  717  (1914). 

32.  52  Stat.  Ill  (1938). 

33.  It  is  true  that  one  Court  of  Appeals  has 
relied  on  this  history  in  concluding  that  the 
Commission  does  not  have  power  to  order  res- 

titution of  ill-gotten  monies  to  the  injured  con- 
sumers. Heater  v.  FTC,  503  F.2d  321  (9th  Cir. 

1974).  But  restitution  is  not  corrective  adver- 
tising. Ordering  refunds  to  past  consumers  is 

very  different  from  ordering  affirmative  disclo- 
sure to  correct  misconceptions  which  future 

consumers  may  hold.  Moreover,  the  Heater 
court  itself  recognized  this  distinction  and  ex- 

pressly   distinguished    corrective    advertising. 

added  a  new  Section  19  to  the  Act  authoriz- 

ing the  Commission  to  bring  suits  in  federal 

District  Courts  to  redress  injury  to  consum- 
ers   resulting    from    a    deceptive    practice. 

The  section  authorizes  the  court  to  grant 

such  relief  as  it  "finds  necessary  to  redress 
injury  to  consumers  or  other  persons,  part- 

nerships, and  corporations  resulting  from 
the  rule  violation  or  the  unfair  or  deceptive 

act  or  practice,"  including,  but  not  limited 

to, 

rescission  or  reformation  of  contracts,  the 
refund  of  money  or  return  of  property, 

the  payment  of  damages,  and  public  noti- 
fication respecting  the  rule  violation  or 

the  unfair  or  deceptive  act  or  practice 
•      *      •  [35] 

Petitioner  and  amici  contend  that  this  con- 

gressional grant  to  a  court  of  power  to 

order  public  notification  of  a  violation  es- 
tablishes that  the  Commission  by  itself  does 

not  have  that  power. 

[6-8]  We  note  first  that  "public  notifi- 
cation" is  not  synonymous  with  corrective 

advertising;  public  notification  is  a  much 
broader  term  and  may  take  any  one  of 

many  forms.^  Second,  the  "public  notifica- 
tion" contemplated  by  the  amendment  is 

directed  at  past  consumers  of  the  product 

("to  redress  injury"),  whereas  the  type  of 
corrective  advertising  currently  before  us  is 

directed  at  future  consumers.  Third,  peti- 

tioner's construction  of  the  section  runs  di- 
rectly contrary  to  the  congressional  intent 

as  expressed  in  a  later  subsection:  "Noth- 
ing in  this  section  shall  be  construed  to 

affect  any  authority  of  the  Commission  un- 

which  it  said  the  Commission  is  authorized  to 
order,  from  restitution.  503  F.2d  at  323  n.7  and 
325  n.l3. 

34.  The  Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act,  88  Stat. 
2183  (1975). 

35.  15  U.S.C.  §  57b(b)  (Supp.  V  1975). 

36.  For  example,  it  might  encompass  requiring 
the  defendant  to  run  special  advertisements 
reporting  the  FTC  finding,  advertisements  ad- 

vising consumers  of  the  availability  of  a  refund, 

or  the  posting  of  notices  in  the  defendant's 
place  of  business. 
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der  any  other  provision  of  law."  ̂   More- 
over, this  intent  is  amplified  by  the  confer- 

ence committee's  report: 

The  section  *  *  *  is  not  intended  to 
modify  or  limit  any  existing  power  the 

Commission  may  have  to  itself  issue  or- 

ders designed  to  remedying  [sic]  viola- 
tions of  the  law.  That  issue  is  now  be- 

fore the  courts.  It  is  not  the  intent  of 

the  Conferees  to  influence  the  outcome  in 

any  way.''*^ 

We  conclude  that  this  legislative  history 

cannot  be  said  to  remove  corrective  adver- 

tising from  the  class  of  permissible  reme- 

dies.^ 

B.     The  First  Amendment 

[9]  Petitioner  and  amici  further  contend 

that  corrective  advertising  is  not  a  permissi- 
ble remedy  because  it  trenches  on  the  First 

Amendment.  Petitioner  is  correct  that  this 

triggers  a  special  responsibility  on  the  Com- 
mission to  order  corrective  advertising  only 

if  the  restriction  inherent  in  its  order  is  no 

greater  than  necessary  to  serve  the  interest 

involved.**  But  this  goes  to  the  appropri- 
ateness of  the  order  in  this  case,  an  issue  we 

reach  in  Part  IV  of  this  opinion.  Amici 

curiae  go  further,  arguing  that,  since  the 

Supreme  Court  has  recently  extended  First 

Amendment  protection  to  commercial  ad- 

vertising,*^ mandatory  corrective  advertis- 
ing is  unconstitutional. 

[10, 11]  A  careful  reading  of  Virginia 

State  Board  of  Pharmacy  v.  Virginia  Citi- 

zens Consumer  Council*^  compels  rejection 
of  this  argument.  For  the  Supreme  Court 

expressly  noted  that  the  First  Amendment 

presents  "no  obstacle"  to  government  regu- 
lation of  false  or  misleading  advertising. 

The  First  Amendment,  the  Court  said, 

as  we  construe  it  today,  does  not  prohibit 

the  State  from  insuring  that  the  stream 
of  commercial  information  flow[s]  cleanly 

as  well  as  freely. ̂ *^^ 
In  a  footnote  the  Court  went  on  to  deline- 

ate several  differences  between  commercial 

speech  and  other  forms  which  may  suggest 

"that  a  different  degree  of  protection  is 

necessary  *  *  *  ."  For  example,  the 
Court  said,  they  may 

make  it  appropriate  to  require  that  a 
commercial  message  appear  in  such  a 

form,  or  include  such  additional  informa- 
tion, warnings,  and  disclaimers,  as  are 

necessary  to  prevent  its  being  decep- 

tive.I**J 
37.  15  use.  §  57b(e)  (Supp.  V  1975). 

38.  Conference  Report  No.  93-1408.  93d  Cong., 
2d  Sess.,  1974  U.S.Code  Cong.  &  Admin. News 
at  7774. 

39.  The  dissent  infers  from  the  1975  amend- 
ments a  congressional  judgment  that  the  Com- 

mission did  not  already  have  the  power  to 
order  corrective  advertising.  That  inference  is 
not  justified.  See  FTC  v.  Dean  Foods  Co.,  384 
U.S.  597,  610,  86  S.Ct.  1738.  1746.  16  L.Ed.2d 

802  (1966)  (Court  will  not  construe  an  agency's 
request  for  authorizing  legislation  as  affirma- 

tive proof  of  no  authority;  "[pjublic  policy  re- 
quires that  agencies  feel  free  to  ask  legislation 

which  will  terminate  or  avoid  adverse  conten- 

tions and  litigations");  National  Petroleum  Re- 
finers Ass'n  V.  FTC,  157  U.S.App.D.C.  83.  107. 

482  F.2d  672.  696  (1973),  cert,  denied,  415  U.S. 
951.  94  set.  1475,  39  L.Ed  2d  567  (1974)  (sub- 

sequent grant  of  congressional  authority  does 

not  prove  agency's  prior  lack  of  authority;  "it 
is  equally  possible  that  Congress  granted  the 

power  out  of  uncertainty,  understandable  cau- 
tion, and  a  desire  to  avoid  litigation"). 

40.  United  States  v.  Natl  Society  of  Profession- 
al Engineers,  555  F.2d  978,  984  (D.C.Cir.  1977); 

Beneficial  Corp.  v.  FTC.  542  F.2d  611,  618-620 
(3d  Cir.  1976),  cert,  denied.  430  U.S.  983.  97 
set.  1679.  52  L.Ed.2d  377  (1977). 

41.  Virginia  State  Board  of  Pharmacy  v.  Virgin- 
ia Citizens  Consumer  Council,  Inc.,  425  U.S. 

748.  96  S.Ct.  1817.  48  L.Ed.2d  346  (1976);  Bige- 
low  V.  Virginia,  421  U.S.  809,  95  S.Ct.  2222,  44 
L.Ed.2d  600  (1975). 

42.  425  U.S.  748,  96  S.Ct.  1817,  48  L.Ed.2d  346 

(1976). 
43.  Id.  at  772,  96  S.Ct.  at  1831.    See  also  Bates 

V.  State  Bar  of  Arizona,   U.S.   .   ,  97 
S.Ct.  2691,  53  L.Ed.2d  810  (1977). 

44.  425  U.S.  at  771-772  n.24.  96  S.Ct.  at  1830- 
31. 
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The  Supreme  Court  clearly  foresaw  the 

very  question  before  us,  and  its  statement 

is  dispositive  of  amici's  contention.*^ 
C.     Precedents 

[12]  According  to  petitioner,  "The  first 
reference  to  corrective  advertising  in  Com- 

mission decisions  occurred  in  1970,  nearly 

fifty  years  and  untold  numbers  of  false 

advertising  cases  after  passage  of  the 

Act."  **  In  petitioner's  view,  the  late  emer- 

gence of  this  "newly  discovered"  *'  remedy 
is  itself  evidence  that  it  is  beyond  the  Com- 

mission's authority.  This  argument  fails  on 
two  counts.  First  the  fact  that  an  agency 

has  not  asserted  a  power  over  a  period  of 

years  is  not  proof  that  the  agency  lacks 

such  power.**  Second,  and  more  important- 
ly, we  are  not  convinced  that  the  corrective 

advertising  remedy  is  really  such  an  innova- 
tion. The  label  may  be  newly  coined,  but 

the  concept  is  well  established.  It  is  simply 

that  under  certain  circumstances  an  adver- 

tiser may  be  required  to  make  affirmative 
disclosure  of  unfavorable  facts. 

One  such  circumstance  is  when  an  adver- 
tisement that  did  not  contain  the  disclosure 

would   be    misleading.     For   example,   the 

45.  Equally  without  merit  are  amici's  arguments that  the  order  constitutes  an  unconstitutional 

taking  of  property  without  just  compensation 
and  that  rulemaking,  not  adjudication,  was  the 
proper  vehicle  for  issuance  of  such  an  order. 

46.  Petitioner's  br.  at  27. 

47.  Jd.  at  29. 

48.  United  States  v.  Morton  Salt  Co.,  338  U.S. 

632,  647-648,  70  S.Ct.  357,  94  L.Ed.  401  (1950); 

National  Petroleum  Refiners  Ass'n  v.  FTC,  su- 
pra note  39,  157  U.S.App.D.C.  at  104-105.  482 

F.2d  at  693-694. 

49.  Ward  Laboratories,  Inc.  v.  FTC,  276  F.2d 
952  (2d  Cir.),  cert,  denied,  364  U.S.  827,  81 
S.Ct.  65.  5  L.Ed.2d  55  (1960);  Keele  Hair  & 
Scalp  Specialists.  Inc.  v.  FTC.  275  F.2d  18  (5th 
Cir.  1960). 

50.  Feil  V.  FTC,  285  F.2d  879  (9th  Cir.   1960). 

51.  J.  B.  Williams  Co.  v.  FTC.  381  F.2d  884  (6th 
Cir.  1967).  Compare  Alberty  v.  FTC.  86  U.S. 
App.D.C.  238.  182  F.2d  36,  cert,  denied.  340 
U.S.  818,  71  S.Ct.  49.  95  L.Ed.  601  (1950), 
discussed  in  note  52  infra. 

52.  In  Alberty  v.  FTC,  supra  note  51,  this  court 
set  aside  an  order  similar  to  the  one  upheld  in 

Commission  has  ordered  the  sellers  of  treat- 

ments for  baldness  to  disclose  that  the  vast 

majority  of  cases  of  thinning  hair  and  bald- 
ness are  attributable  to  heredity,  age,  and 

endocrine  balance  (so-called  "male  pattern 

baldness")  and  that  their  treatment  would 
have  no  effect  whatever  on  this  type  of 

baldness.*'  It  has  ordered  the  promoters  of 

a  device  for  stopping  bedwetting  to  disclose 
that  the  device  would  not  be  of  value  in 

cases  caused  by  organic  defects  or  dis- 

eases." And  it  has  ordered  the  makers  of 

Geritol,  an  iron  supplement,  to  disclose  that 

Geritol  will  relieve  symptoms  of  tiredness 

only  in  persons  who  suffer  from  iron  defi- 

ciency anemia,  and  that  the  vast  majority 

of  people  who  experience  such  symptoms  do 

not  have  such  a  deficiency." 

Each  of  these  orders  was  approved  on 

appeal  over  objections  that  it  exceeded  the 

Commission's    statutory    authority.^^     The 
decisions  reflect  a  recognition  that,  as  the 

Supreme  Court  has  stated, 

If  the  Commission  is  to  attain  the  objec- 

tives Congress  envisioned,  it  cannot  be 

required  to  confine  its  road  block  to  the 

J.  B.  Williams  Co.  v.  FTC,  supra  note  51.  The 
precise  holding  of  Alberty  is  disputed.  Several 
courts  have  stated  that  it  held  only  that  the 
Commission  must  make  an  express  finding  that 
failure  to  make  disclosure  is  misleading  before 
it  can  require  such  disclosure.  Feil  v.  FTC, 
supra  note  50;  Ward  Laboratories.  Inc.  v.  FTC, 
supra  note  49;  Keele  Hair  &  Scalp  Specialists, 
Inc.  V.  FTC,  supra  note  49.  To  the  extent  that 
Alberty  may  have  held  that  the  Commission 
lacked  power  to  order  corrective  advertising,  it 
has  never  been  followed.  The  characterization 

of  the  required  disclosure  as  "additional  inter- 
esting, and  perhaps  useful,  information"  may 

or  may  not  have  been  accurate  in  Alberty,  but 

■  it  grossly  understates  the  case  at  hand.  The 
disclosure  that  Listerine  does  not  relieve  colds 

is  essential  information  to  correct  a  widely 
held,  mistaken  belief  which  was  cultivated  by 

petitioner's  past  advertising. 
FTC  V.  Simeon  Management  Corp.,  532  F.2d 

708  (9th  Cir.  1976),  is  readily  distinguishable  on 

this  ground.  There  an  order  requiring  affirma- 
tive disclosure  was  set  aside  because  there  was 

no  evidence  that  consumers  seeing  the  adver- 
tisements formed  an  incorrect  belief  or  were 

misled.  In  short,  there  was  nothing  to  correct. 
That  is  not  this  case. 
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narrow  lane  the  transgressor  has  trav- 
eled; it  must  be  allowed  effectively  to 

close  all  roads  to  the  prohibited  goal,  so 

that  its  order  may  not  be  by-passed  with 

impunity.^"' 
Affirmative  disclosure  has  also  been  re- 

quired when  an  advertisement,  although 

not  misleading  if  taken  alone,  becomes  mis- 

leading considered  in  light  of  past  adver- 
tisements. For  example,  for  60  years  Royal 

Baking  Powder  Company  had  stressed  in  its 
advertising  that  its  product  was  superior 
because  it  was  made  with  cream  of  tartar, 

not  phosphate.  But,  faced  with  rising  costs 
of  cream  of  tartar,  the  time  came  when  it 

changed  its  ingredients  and  became  a  phos- 
phate baking  powder.  It  carefully  removed 

from  all  labels  and  advertisements  any  ref- 
erence to  cream  of  tartar  and  corrected  the 

list  of  ingredients.  But  the  new  labels  used 

the  familiar  arrangement  of  lettering,  colo- 

ration, and  design,  so  that  they  looked  ex- 
actly like  the  old  ones.  A  new  advertising 

campaign  stressed  the  new  low  cost  of  the 

product  and  dropped  all  reference  to  cream 
of  tartar.  But  the  advertisements  were 

also  silent  on  the  subject  of  phosphate  and 

did  not  disclose  the  change  in  the  product. 

The  Commission  held,  and  the  Second 

Circuit  agreed,  that  the  new  advertisements 

were  deceptive,  since  they  did  not  advise 
consumers  that  their  reasons  for  buying  the 
powder  in  the  past  no  longer  applied.  The 
court  held  that  it  was  proper  to  require  the 

company  to  take  affirmative  steps  to  advise 

the  public.^  To  continue  to  sell  the  new 
powder 

53.  FTC  V.  Ruberoid  Co..  343  U'.S.  470.  473.  72 S.Ct.  800.  803.  96  L.Ed.  1081  (1952)  (footnote 
omitted). 

54.  The  order  required  Royal  to  cease  using  any 
label  which  simulated  the  old  familiar  label,  to 

incorporate  the  word  "phosphate"  as  part  of 
the  name  of  the  product  on  all  labels  and  in  all 
advertisements,  to  cease  from  representing  that 
the  old  product  had  been  reduced  in  price,  and 

to  cease  from  representing  that  the  new  prod- 
uct was  the  baking  powder  sold  by  Royal  for 

many  years. 

55.  Royal  Baking  Powder  Co.  v.  FTC.  281  F. 
744,  753  (2d  Cir.  1922). 

56.  Waltham  Watch  Co.  v.  FTC.  318  F.2d  28 
(7th  Cir),  cert,  denied.  375  O.S.  944,  84  S.Ct. 

on    the    strength    of   the   reputation   at- 

tained through  60  years  of  its  manufac- 
ture and  sale  and  wide  advertising  of  its 

superior  powder,  under  an  impression  in- 
duced   by    its    advertisements    that    the 

product  purchased  was  the  same  in  kind 
and  as  superior  as  that  which  had  been  so 

long  manufactured  by  it,  was  unfair  alike 

to  the  public  and  to  the  competitors  in 

the  baking  powder  business.t"^ 
In   another  case  ̂   the  Waltham  Watch 

Company  of  Massachusetts  had  become  re- 
nowned for  the  manufacture  of  fine  clocks 

since  1849.    Soon  after  it  stopped  manufac- 

turing clocks  in  the  1950's,  it  transferred  its 
trademarks,  good  will,  and  the  trade  name 

"Waltham"     to    a    successor    corporation, 
which  began  importing  clocks  from  Europe 
for  resale  in  the  United  States.     The  im- 

ported clocks  were  advertised  as  "product 

of  Waltham  Watch  Company  since  1850," 
"a  famous  150-year-old  company." 

The  Commission  found  that  the  advertise- 

ments caused  consumers  to  believe  they 

were  buying  the  same  fine  Massachusetts 
clocks  of  which  they  had  heard  for  many 

years.  To  correct  this  impression  the  Com- 
mission ordered  the  company  to  disclose  in 

all  advertisements  and  on  the  product  that 

the  clock  was  not  made  by  the  old  Waltham 

company  and  that  it  was  imported.  The 

Seventh  Circuit  affirmed,  relying  on  "the 
well-established  general  principle  that  the 

Commission  may  require  affirmative  disclo- 
sure for  the  purpose  of  preventing  future 

deception."  " 349.  11  L.Ed  2d  274  (1963).  See  also  Waltham 
Precision  Instrument  Co.  v.  FTC.  327  F.2d  427 
(7th  Cir.),  cert,  denied.  377  U.S.  992,  84  S.Ct. 
1918.  12  L.Ed. 2d  1045  (1964). 

57.  318  F  2d  at  32.  Accord.  Ward  Laboratories, 

Inc.  V.  FTC,  supra  note  49.  The  dissent  incor- 
rectly states  that  the  Royal  and  Waltham  ads 

and  labels  were  false  on  their  face  (just  as 

selling  moonshine  in  Haig  &  Haig  bottles  would 
be)  and  that  the  courts  simply  ordered  the 
misrepresentations  removed.  To  the  contrary, 
the  Royal  and  Waltham  ads  and  labels  were 
strictly  truthful,  but  they  became  misleading 

when  considered  in  light  of  past  advertise- 
ments. See  281  F.  at  748-749  and  318  F.2d  at 

30-31. 
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It  appears  tx)  us  that  the  orders  in  Royal  correct  it.^ 

and  Waltham  were  the  same  kind  of  reme- 

dy the  Commission  has  ordered  here.  Like 

Royal  and  Waltham,  Listerine  has  built  up 

over  a  period  of  many  years  a  widespread 

reputation.  When  it  was  ascertained  that 

that  reputation  no  longer  applied  to  the 

product,  it  was  necessary  to  take  action  to 

T.  C. 761 

Here,  as  in  Royal  and  Walt- 
ham, it  is  the  accumulated  impact  of  past 

advertising  that  necessitates  disclosure  in 

future  advertising.^'  To  allow  consumers 
to  continue  to  buy  the  product  on  the 

strength  of  the  impression  built  up  by  prior 

advertising — an  impression  which  is  now 
known  to  be  false — would  be  unfair  and 

deceptive.^ 
58.  In  Royal  and  Waltham  the  advertising 

claims  that  had  given  rise  to  the  products' 
reputations  were  concededly  true  when  made, 
but  because  the  products  themselves  had 

changed  that  reputation  was  no  longer  de- 
served. Consumers  would  have  been  deceived, 

in  the  future,  if  they  had  continued  to  make 
purchases  in  reliance  upon  this  reputation. 
Here,  of  course,  the  Commission  has  deter- 

mined that  Listerine's  cold  claims  were  never 
true,  and  that  its  reputation  as  a  cold  remedy 
was  thus  never  deserved.  What  has  changed 
in  this  case  is  not  the  product  itself,  but  the 

extent  of  our  knowledge  of  the  evidence  under- 
lying the  advertising  claims.  But  the  result 

here  is  the  same  as  in  the  earlier  cases — like 
Royal  baking  powder  or  Waltham  watches, 
Listerine  continues  to  enjoy  a  reputation  it 
does  not  deserve,  and  consumers  would  there- 

fore be  deceived  if  they  were  to  make  purchas- 
es in  reliance  upon  that  reputation. 

59.  We  thus  find  unpersuasive  petitioner's  con- 
tention that  the  corrective  advertising  ordered 

here  is  unprecedented  in  that  it  seeks  "to  elimi- 
nate perceived  future  effects  of  past  violations 

that  are  wholly  unrelated  to  future  conduct 

♦  *  *."  Petitioner's  br.  at  26.  We  agree 
with  the  Commission  that  the  "common 

thread"  linking  earlier  corrective  advertising 
cases  extends  to  the  present  case  as  well.  See 
JA  894. 

The  distinctions  petitioner  seeks  to  draw  be- 
tween the  present  case  and  earlier  corrective 

advertising  cases  are  essentially  semantic.  It 

argues  that,  unlike  Royal,  Waltham,  and  simi- 
lar cases,  here  the  Commission  made  no  specif- 
ic finding  that  even  truthful  future  Listerine 

ads  would  themselves  be  deceptive  without  a 

corrective  statement.  Petitioner's  br.  at  38. 
Similarly,  while  petitioner  appears  to  concede 
that  continued  sales  of  a  product  under  false 
pretenses  may  constitute  violation  of  the  FTC 

Act  justifying  imposition  of  corrective  advertis- 
ing, it  argues  that  the  Commission  offered  no 

evidence  to  support  a  finding  of  such  a  viola- 
tion here.  Petitioner's  br.  at  26.  It  seems  clear 

to  us  that  these  various  different  "theories"  are 
in  fact  simply  different  ways  of  describing  the 
same  thing.  The  nature  of  the  violation,  and 

the  nature  of  the  remedy  required,  are  no  dif- 
ferent whether  one  says  that  future  truthful  ads 

will  be  "deceptive"  when  viewed  against  the 

backdrop  of  earlier  advertising,  or  that  future 
sales  to  customers  who  have  been  misled  by 
earlier  advertising  will  constitute  the  deceptive 
practice,  or,  as  the  Commission  said  here,  that 

"there  is  clear  and  continuing  injury  to  compe- 
tition and  to  the  consuming  public  as  consum- 

ers continue  to  make  purchasing  decisions 
based  on  the  false  belief  [that  arose  from  prior 

deceptive  advertisements]."  JA  894.  The 
Commission's  authority  to  impose  corrective 
advertising  obviously  should  not  turn  upon  the 
particular  verbal  formula  chosen  in  a  particular 
case. 

60.  There  is  also  precedent  in  other  contexts  for 
Commission  action  to  dissipate  future  effects 

of  a  company's  past  wrongful  conduct.  In 
American  Cyanamid  Co.  v.  FTC,  363  F.2d  757 
(6th  Cir.  1966),  after  remand,  401  F.2d  574  (6th 
Cir.  1968),  cert,  denied,  394  U.S.  920,  89  S.Ct. 
1195,  22  L.Ed.2d  453  (1969),  the  court  approved 

an  order  requiring  the  petitioner  to  grant  pat- 
ent licenses  where  he  had  obtained  the  patent 

by  illegal  conduct.  The  court  said  his  retention 
of  the  fruits  of  his  unlawful  conduct  would 

itself  be  an  unfair  practice  and  the  Commission 
had  the  power  to  prevent  it. 

In  Lorain  Journal  Co.  v.  United  States,  342 
U.S.  143,  72  S.Ct.  181,  96  L.Ed.  162  (1951),  the 
Supreme  Court  affirmed  a  judgment  that  a 
newspaper  publisher,  in  an  effort  to  destroy  a 

competing  radio  station,  had  unlawfully  refus- 
ed to  accept  advertising  from  anyone  who  ad- 

vertised on  the  radio  station.  The  Court  ap- 
proved a  District  Court  order  requiring  the 

newspaper  to  publish  each  week  for  25  weeks  a 
conspicuous  notice  apprising  the  public  of  the 

terms  of  the  judgment.  The  order  was  neces- 
sary to  prevent  the  newspaper  from  continuing 

to  reap  the  benefits  of  its  wrongful  conduct. 
While  we  do  not  know  and  do  not  decide 

whether  our  petitioner  made  its  false  cold 
claims  in  good  faith  or  bad,  we  do  observe  that 
for  an  advertiser  who  knowingly  advertises 
falsely  a  simple  cease  and  desist  order  provides 
no  real  deterrent.  He  has  nothing  to  lose  but 

attorneys'  fees.  He  gets  to  use  the  deceptive 
advertisements  until  he  is  caught — more  pre- 

cisely, until  Commission  proceedings,  which 
usually  drag  on  for  years,  are  completed 
against  him.  By  the  time  the  order  has  become 
final,  the  particular  campaign  has  probably 
been  squeezed  dry,  if  not  already  discarded.    In 
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IV.  THE  REMEDY 

[13]  Having  established  that  the  Com- 
mission does  have  the  power  to  order  cor- 
rective advertising  in  appropriate  cases,  it 

remains  to  consider  whether  use  of  the  rem- 

edy against  Listerine  is  warranted  and  eq- 
uitable. We  have  concluded  that  part  3  of 

the  order  should  be  modified  to  delete  the 

phrase  "Contrary  to  prior  advertising."  *^ 
With  that  modification,  we  approve  the  or- 
der. 

[14]  Our  role  in  reviewing  the  remedy  is 
limited.  The  Supreme  Court  has  set  forth 
the  standard: 

The  Commission  is  the  expert  body  to 

determine  what  remedy  is  necessary  to 
eliminate  the  unfair  or  deceptive  trade 

practices  which  have  been  disclosed.  It 
has  wide  latitude  for  judgment  and  the 

courts  will  not  interfere  except  where  the 

remedy  selected  has  no  reasonable  rela- 
tion to  the  unlawful  practices  found  to 

exist.[«l 
The  Commission  has  adopted  the  follow- 

ing standard  for  the  imposition  of  correc- 
tive advertising: 

[I]f  a  deceptive  advertisement  has  played 

a  substantial  role  in  creating  or  reinforc- 

ing in  the  public's  mind  a  false  and  mate- 
rial belief  which  lives  on  after  the  false 

advertising  ceases,  there  is  clear  and  con- 
tinuing injury  to  competition  and  to  the 

the  meantime  the  seller  has  increased  his  mar- 
ket share  and  reaped  handsome  profits.  The 

order  to  cease  making  the  false  claims  takes 

none  of  this  away  from  him.  In  short,  "[a] 
cease  and  desist  order  which  commands  the 

respondent  only  to  'go,  and  sin  no  more'  simply 
allows  every  violator  a  free  bite  at  the  apple." 
Note,  "Corrective  Advertising"  Orders  of  the 
Federal  Trade  Commission.  85  Harv.L.Rev.  477, 

482-^83  (1971).  See  also  Pitofsky.  Beyond 
Nader:  Consumer  Protection  and  the  Regula- 

tion of  Advertising,  90  Harv.L.Rev.  661.  693- 
694  (1977);  Note,  Corrective  Advertising  and 

the  FTC:  No,  Virginia,  Wonder  Bread  Doesn't 
Build  Strong  Bodies  Twelve  Ways,  70  Mich.L. 
Rev.  374  (1971). 

61.  The  Federal  Trade  Commission  Act  gives 

the  reviewing  court  the  power  to  "enter  a  de- 
cree affirming,  modifying,  or  setting  aside  the 

order  of  the  Commission  •  •  ♦."  15  U.S.C. 
§  45(c)  (1970). 

consuming  public  as  consumers  continue 
to  make  purchasing  decisions  based  on 
the  false  belief.  Since  this  injury  cannot 

be  averted  by  merely  requiring  respon- 

dent to  cease  disseminating  the  advertise- 

ment, we  may  appropriately  order  re- 

spondent to  take  affirmative  action  de- 
signed to  terminate  the  otherwise  contin- 

uing ill  effects  of  the  advertisement. f'^l 

We  think  this  standard  is  entirely  reasona- 
ble. It  dictates  two  factual  inquiries:  (1) 

did  Listerine's  advertisements  play  a  sub- 
stantial role  in  creating  or  reinforcing  in 

the  public's  mind  a  false  belief  about  the 
product?  and  (2)  would  this  belief  linger  on 
after  the  false  advertising  ceases?  It 

strikes  us  that  if  the  answer  to  both  ques- 
tions is  not  yes,  companies  everywhere  may 

be  wasting  their  massive  advertising  budg- 
ets. Indeed,  it  is  more  than  a  little  peculiar 

to  hear  petitioner  assert  that  its  commer- 
cials really  have  no  effect  on  consumer  be- 

lief. 

For  these  reasons  it  might  be  appropriate 

in  some  cases  to  presume  the  existence  of 

the  two  factual  predicates  for  corrective 

advertising."  But  we  need  not  decide  that 
question,  or  rely  on  presumptions  here,  be- 

cause the  Commission  adduced  survey  evi- 
dence to  support  both  propositions.  We 

find  that  the  "Product  Q"  survey  data  and 
the  expert  testimony  interpreting  them " 

62.  Jacob  Siegel  Co.  v.  FTC,  327  U.S.  608,  612- 
613,  66  set.  758.  760,  90  L.Ed.  888  (1946).  See 

also  FTC  V.  Ruberoid  Co.,  supra  note  53;  Car- 
ter Products,  Inc.  v.  FTC,  268  F.2d  461.  498  (9th 

Cir),  cert,  denied.  361  U.S.  884.  80  S.Ct.  155.  4 
L.Ed. 2d  120  (1959). 

63.  JA  894. 

64.  See  Pitofsky.  supra  note  60.  90  Harv.  L.  Rev. 
at  696-700. 

65.  The  Commission  used  the  results  of  a  series 

of  market  surveys  known  as  "Product  Q"  re- 
ports on  the  "Mouthwash  Market."  The  sur- 

veys were  conducted  by  petitioner  for  its  own 
purposes  from  1963  to  1971.  According  to 

petitioner's  own  advertising  agency.  "Product 
Q  is  ideally  suited  to  provide  guidance  in  such 
vital  areas  as  *  *  *  [h]ow  successful  are 
the  current  advertising  campaigns  of  different 
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constitute  substantial  evidence  in  support 

of  the  need  for  corrective  advertising  in  this 

case. 

We  turn  next  to  the  specific  disclosure 

required:  "Contrary  to  prior  advertising, 
Listerine  will  not  help  prevent  colds  or  sore 

throats  or  lessen  their  severity."  Petitioner 
is  ordered  to  include  this  statement  in  every 
future  advertisement  for  Listerine  for  a 

defined  period."  In  printed  advertisements 
it  must  be  displayed  in  type  size  at  least  as 

large  as  that  in  which  the  principal  portion 
of  the  text  of  the  advertisement  appears 
and  it  must  be  separated  from  the  text  so 

that  it  can  be  readily  noticed.  In  television 

commercials  the  disclosure  must  be  present- 
ed simultaneously  in  both  audio  and  visual 

portions.  During  the  audio  portion  of  the 
disclosure  in  television  and  radio  advertise- 

ments, no  other  sounds,  including  music, 

may  occur.*' 

[15]  These  specifications  are  well  calcu- 
lated to  assure  that  the  disclosure  will  reach 

the  public.     It  will  necessarily  attract  the 

brands  on  awareness,  recall,  attitudes  and 

sales?"  JA  2785-2786.  The  surveys  showed 
that  about  70%  of  the  consumers  questioned 

recalled  "effective  for  colds  and  sore  throats" 
as  a  main  theme  of  Listerine  advertising.  Dur- 

ing the  summer,  when  no  cold  claims  had  been 
broadcast  for  about  six  months,  the  percentage 
fell  to  only  64%;  /.  e.,  the  recall  of  cold  claims 

after  six  months  of  silence  was  very  substan- 
tial. The  surveys  also  showed  that  about  60% 

of  consumers  questioned  believed  Listerine  was 

"one  of  the  best"  mouthwashes  for  the  quality 
"effective  against  colds  and  sore  throats."  JA 
568-580. 

The  Commission  also  relied  on  the  testimony 

of  two  experts  in  the  field  of  consumer  market- 
ing surveys.  Dr.  Bass  testified  that  cold  effica- 
cy belief  levels  would  continue  at  about  60% 

for  two  years  after  colds'  advertising  ceased 
and  would  remain  high  after  five  years.  JA 
1591-1592,  1617.  Dr.  Rossi  testified  that  cold 
efficacy  beliefs  would  decline  at  no  greater  a 

rate  than  5%  per  year.    JA  1522,  1556-1559. 

66.  See  note  1  supra. 

67.  JA  865. 

68.  Cf.  United  States  v.  Nat'l  Society  of  Profes- 
sional Engineers,  supra  note  40,  555  F.2d  at  984 

(order  should  not  be  more  intrusive  than  neces- 
sary to  achieve  fulfillment  of  the  governmental 

interest);  Beneficial  Corp.  v.  FTC,  supra  note 
40,  542  F.2d  at  618-620  (same). 

notice  of  readers,  viewers,  and  listeners, 

and  be  plainly  conveyed.  Given  these  safe- 

guards, we  believe  the  preamble  "Contrary 
to  prior  advertising"  is  not  necessary.  It 
can  serve  only  two  purposes:  either  to  at- 

tract attention  that  a  correction  follows  or 

to  humiliate  the  advertiser.  The  Commis- 
sion claims  only  the  first  purpose  for  it,  and 

this  we  think  is  obviated  by  the  other  terms 

of  the  order.**  The  second  purpose,  if  it 
were  intended,  might  be  called  for  in  an 

egregious  case  of  deliberate  deception,**  but 
this  is  not  one.  While  we  do  not  decide 

whether  petitioner  proffered  its  cold  claims 
in  good  faith  or  bad,  the  record  compiled 

could  support  a  finding  of  good  faith.'**  On 
these  facts,  the  confessional  preamble  to 
the  disclosure  is  not  warranted. 

[16]  Finally,  petitioner  challenges  the 
duration  of  the  disclosure  requirement.  By 
its  terms  it  continues  until  respondent  has 

expended  on  Listerine  advertising  a  sum 

equal  to  the  average  annual  Listerine  ad- 
vertising budget  for  the  period  April  1962 

to  March  1972.    That  is  approximately  ten 

69.  We  express  no  view  on  the  question  wheth- 
er an  order  intended  to  humiliate  the  wrong- 

doer would  be  so  punitive  as  to  be  outside  the 

Commission's  proper  authority. 

70.  Petitioner  strenuously  urges  its  good  faith 
and  offers  in  support  thereof  its  reliance  on  the 
St.  Barnabas  study  which  allegedly  supported 

Listerine's  claims,  see  text  at  notes  8-10  supra, 

and  on  previous  "acquittals"  by  the  Commis- 
sion. The  Commission  reviewed  Listerine's 

cold  claims  in  1932,  1940,  1951,  1958,  and  1962, 

and  took  no  action  against  them.  JA  2738- 
2740. 

While  good  faith  may  be  relevant  to  the  fair- 
ness of  a  confessional  preamble,  it  is  irrelevant 

to  the  need  for  corrective  advertising  in  gener- 
al.   Innocence  of  motive  is  not  a  defense  if  an 

advertisement  is  prejudicial  to  the  public  inter- 
est.   As  the  Supreme  Court  stated  in  FTC  v. 

Algoma  Lumber  Co.,  291  U.S.  67,  81,  54  S.Ct. 
315,  321,  78  L.Ed.  655  (1934): 

Indeed  there  is  a  kind  of  fraud    *     •    *    in 
clinging  to  a  benefit  which  is  the  product  of 
misrepresentation,  however  innocently  made. 

•     •     •    That  is  the  respondents'  plight  to- 
day, no  matter  what  their  motives  may  have 

been  when  they  began.    They  must  extricate 
themselves  from  it  by  purging  their  business 
methods  of  a  capacity  to  deceive. 

(Citations  omitted.) 
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million  dollars.''  Thus  if  petitioner  contin- 
ues to  advertise  normally  the  corrective  ad- 

vertising will  be  required  for  about  one 

year.  We  cannot  say  that  is  an  unreasona- 
bly long  time  in  which  to  correct  a  hundred 

years  of  cold  claims.  But,  to  petitioner's 
distress,  the  requirement  will  not  expire  by 
mere  passage  of  time.  If  petitioner  cuts 

back  its  Listerine  advertising,  or  ceases  it 

altogether,  it  can  only  postpone  the  duty  to 

disclose.'^  The  Commission  concluded  that 
correction  was  required  and  that  a  duration 

of  a  fixed  period  of  time  might  not  accom- 
plish that  task,  since  petitioner  could  evade 

the  order  by  choosing  not  to  advertise  at  all. 

The  formula  settled  upon  by  the  Commis- 
sion is  reasonably  related  to  the  violation  it 

found. 

Accordingly,   the   order,   as   modified,   is 

Affirmed. 

ROBB,  Circuit  Judge,  dissenting  in  part: 

I  agree  with  the  majority  that  there  is 

substantial  evidence  in  the  record  to  sup- 

port an  order  requiring  Warner-Lambert  to 
cease  and  desist  from  advertising  Listerine 
as  a  remedy  for  colds  and  sore  throats.  I 

therefore  agree  that  Parts  I,  II,  IV  and  V 

of  the  Commission's  order  must  be  af- 
firmed. 

71.  Petitioner's  br.  at  56. 

72.  TTie  ALJ  had  set  the  duration  of  the  require- 

ment at  two  years,  but  conceded  that  "[o]ne 
variable  that  will  have  an  effect  upon  what  is 
accomplished  is  the  amount  of  Listerine  adver- 

tising respondent  may  see  fit  to  engage  in."  JA 
585.  The  Commission's  formula  takes  that 
variable  into  account. 

1.  Section  III  of  the  FTC  Order  contains  the 

corrective  advertising  requirement.  It  states  in 
full: 

IT  IS  FURTHER  ORDERED  that  respon- 
dent Warner-Lambert  Company,  a  corpora- 
tion, its  successors  and  assigns,  and  respon- 

dent's officers,  agents,  representatives  and 
employees,  directly  or  through  any  corpora- 

tion, subsidiary,  division  or  other  device,  do 
forthwith  cease  and  desist  from  disseminat- 

ing or  causing  the  dissemination  of  any  ad- 
vertisements for  the  product  Listerine  Anti- 

septic unless  it  is  clearly  and  conspicuously 
disclosed  in  each  such  advertisement  in  the 
exact  language  below  that: 

I  dissent  from  the  affirmance  of  Section 

III  of  the  order  which  (1)  forbids  Warner- 
Lambert  to  disseminate  any  advertisement 

for  Listerine  unless  accompanied  by  a  cor- 
rective statement  relating  to  past  advertis- 

ing, and  (2)  provides  that  this  "duty  to 
disclose  the  corrective  statement  shall  con- 

tinue until  respondent  has  expended  on 
Listerine  advertising  a  sum  equal  to  the 

average  annual  Listerine  advertising  budg- 
et for  the  period  of  April  1962  to  March 

1972."— a  sum  of  approximately  ten  million 
dollars.'  In  my  judgment  this  requirement 
of  corrective  advertising  is  beyond  the  stat- 

utory authority  of  the  Federal  Trade  Com- 

mission. The  Commission's  authority  to  en- 
ter cease  and  desist  orders  is  prospective  in 

nature;  the  purpose  of  cease  and  desist 

orders  is  "to  prevent  illegal  practices  in  the 
future",  FTC  v.  Ruberoid  Co.,  343  U.S.  470, 
473,  72  S.Ct.  800,  803,  96  L.Ed.  1081  (1952), 

not  "to  punish  or  to  fasten  liability  on  re- 

spondents for  past  conduct".  FTC  v.  Ce- 
ment Institute,  333  U.S.  683,  706,  68  S.Ct. 

793,  806,  92  L.Ed.  1010  (1948).  The  cases 

that  have  construed  the  Commission's  reme- 
dial power,  e.  g.,  FTC  v.  Sperry  &  Hutchin- 
son Co.,  405  U.S.  233,  244,  92  S.Ct.  898,  31 

L.Ed.2d  170  (1972);  FTC  v.  Mandel  Broth- 

ers, Inc.,  359  U.S.  385,  392-93,  79  S.Ct.  818, 
3  L.Ed.2d  893  (1959);   FTC  v.  Ruberoid  Co., 

Contrary  to  prior  advertising,  Listerine  will 
not  help  prevent  colds  or  sore  throats  or 
lessen  their  severity. 

In  print  advertisements,  the  disclosure 
shall  be  displayed  in  type  size  which  is  at 
least  the  same  size  as  that  in  which  the 

principal  portion  of  the  text  of  the  advertise- 
ment appears  and  shall  be  separated  from 

the  text  so  that  it  can  be  readily  noticed.  In 
television  advertisements,  the  disclosure 
shall  be  presented  simultaneously  in  both  the 
audio  and  visual  portions.  During  the  audio 
portion  of  the  disclosure  in  television  and 

radio  advertisements,  no  other  sounds,  in- 

cluding music,  shall  occur.  Each  such  disclo- 
sure shall  be  presented  in  the  language,  e.  g., 

English,  Spanish,  principally  employed  in  the 
advertisement. 

The  aforesaid  duty  to  disclose  the  correc- 
tive statement  shall  continue  until  respon- 
dent has  expended  on  Listerine  advertising  a 

sum  equal  to  the  average  annual  Listerine 
advertising  budget  for  the  period  of  April 
1962  to  March  1972. 

86  F.T.C.  1398,  1485-86  (1975). 
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supra;  FTC  v.  National  Lead  Co.,  352  U.S. 

419,  428-29,  77  S.Ct.  502,  1  L.Ed.2d  438 
(1957);  Jacob  Siege!  Co.  v.  FTC,  327  U.S. 

608,  610-12,  66  S.Ct.  758,  90  L.Ed.  888 
(1946),  stand  only  for  the  proposition  that 
the  Commission  has  broad  discretion  in  de- 

termining what  conduct  of  a  respondent 

shall  be  forbidden  prospectively.  I  think 

this  authority  does  not  encompass  the  pow- 
er to  employ  the  retrospective  remedy  of 

corrective  advertising;  and  I  find  no  other 

basis  for  that  asserted  power. 

As  the  majority  recognizes.  Congress  by 

amendment  of  the  Federal  Trade  Commis- 
sion Act  in  1975  authorized  the  Commission 

to  commence  civil  actions  in  federal  district 

courts,  to  remedy  unfair  or  deceptive  acts 

or  practices  "with  respect  to  which  the 
Commission  has  issued  a  final  cease  and 

desist  order".  As  part  of  the  relief  granted 
in  such  an  action  the  court  was  given  the 

power  to  order  "public  notification  respect- 
ing the  .  .  .  unfair  or  deceptive  acts 

or  practices".  So  far  as  pertinent  the 
amendment  reads  as  follows: 

(2)  If  any  person,  partnership,  or  cor- 
poration engages  in  any  unfair  or  decep- 

tive act  or  practice  (within  the  meaning 
of  section  45(a)  of  this  title)  with  respect 
to  which  the  Commission  has  issued  a 

final  cease  and  desist  order  which  is  ap- 
plicable to  such  person,  partnership,  or 

corporation,  then  the  Commission  may 

commence  a  civil  action  against  such  per- 

son, partnership,  or  corporation  in  a  Unit- 
ed States  district  court  or  in  any  court  of 

competent  jurisdiction  of  a  State.  If  the 
Commission  satisfies  the  court  that  the 

act  or  practice  to  which  the  cease  and 
desist  order  relates  is  one  which  a  reason- 

able man  would  have  known  under  the 

circumstances  was  dishonest  or  fraudu- 

lent, the  court  may  grant  relief  under 
subsection  (b)  of  this  section. 

(b)  The  court  in  an  action  under  sub- 

section (a)  of  this  section  shall  have  juris- 
diction to  grant  such  relief  as  the  court 

finds  necessary  to  redress  injury  to  con- 
sumers or  other  persons,  partnerships, 

and  corporations  resulting  from  the  rule 

violation  or  the  unfair  or  deceptive  act  or 

practice,  as  the  case  may  be.  Such  relief 

may  include,  but  shall  not  be  limited  to, 
recission  or  reformation  of  contracts,  the 

refund  of  money  or  return  of  property, 

the  payment  of  damages,  and  public  noti- 
fication respecting  the  rule  violation  or 

the  unfair  or  deceptive  act  or  practice,  as 

the  case  may  be;  except  that  nothing  in 
this  subsection  is  intended  to  authorize 

the  imposition  of  any  exemplary  or  puni- 
tive damages. 

15  U.S.C.  §  57b(a)(2)  and  57b(b).    [Emphasis 
supplied] 

The  majority  comments  briefly  that  the 

1975  Amendment  "cannot  be  said  to  remove 
corrective  advertising  from  the  class  of  per- 

missible remedies";  the  expressed  "congres- 
sional intent",  says  the  majority,  is  to  the 

contrary.  I  think  the  1975  legislation  can- 

not be  so  lightly  dismissed.  The  amend- 
ment indicates  to  me  that  at  least  in  the 

judgment  of  the  Congress  the  Commission 
does  not  have,  and  is  not  intended  to  have, 

the  power  to  order  "public  notification"  by 
way  of  corrective  advertising.  If  the  Com- 

mission already  had  that  power,  why  was 

the  amendment  necessary?  Moreover,  the 

majority  fails  to  note  that  under  the 
amendment  a  district  court  can  order  public 

notification  only  on  a  showing  that  the  re- 

spondent acted  in  bad  faith.  Yet  the  theo- 

ry of  the  Commission,  accepted  by  the  ma- 
jority, is  that  the  Commission  may  enter  a 

corrective  advertising  order  even  though  a 

false  advertisement  was  published  in  good 

faith.  To  me  it  is  strange  that  the  Con- 
gress would  require  a  court  to  find  bad 

faith,  while  authorizing  the  Commission  to 
act  in  the  absence  of  bad  faith. 

The  majority  attempts  to  distinguish 

"public  notification"  from  corrective  adver- 

tising. First,  says  the  majority,  "public  no- 
tification is  a  much  broader  term"  than 

corrective  advertising.  It  is  clear  to  me 

however  that  the  term  public  notification 
includes  corrective  advertising  of  the  type 

ordered  in  this  case.  Indeed,  the  examples 

of  public  notification  given  by  the  majority 

(n.36)   are   simply   variations  of  corrective 
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advertisements.^  Second,  the  majority  says 

"the  'public  notification'  contemplated  by 
the  amendment  is  directed  at  past  consum- 

ers of  the  product  .  whereas  the 

type  of  corrective  advertising  currently  be- 

fore us  is  directed  at  future  consumers." 
[Emphasis  in  original]  I  think  the  term 

"public  notification"  must  not  be  construed 
so  narrowly  that  future  consumers  are  ig- 
nored. 

My  view  of  the  significance  of  the 
amendment  is  buttressed  by  the  statement 

of  Senator  Moss,  a  co-sponsor  of  the  bill, 

120  Cong.Rec.  40712  (1974):  "The  Federal 
Trade  Commission's  improvements  specified 
in  the  bill  will  afford,  in  my  opinion,  long- 
term  improvement  in  the  fairness  of  the 

American  marketplace.  No  longer  will  the 
Federal  Trade  Commission  be  confined  to 

slapping  the  wrists  of  persons  who  engage 
in  unfair  or  deceptive  practices  and  telling 

them  not  to  do  it  again." 
The  majority  relies  upon  the  statement  in 

the  Conference  Committee's  report  and  the 
provision  in  the  amendment  to  the  effect 

that  it  does  not  affect  any  "existing  power" 
of  the  Commission.  S.Rep.  No.  93  1408, 

93d  Cong.,  2d  Sess.  1974,  reprinted  in  [1974] 

U.S.Code  Cong.  &  Ad.News  7774;  15  U.S.C. 

§  57b(e).  The  majority  seems  to  think 

these  statements  indicate  a  congressional 

intent  to  give  the  Commission  authority  to 

order  corrective  advertising.  I  am  unable 
to  understand  this  reasoning.  The  question 

before  us  is  what  is  the  "existing  power"  of 
the  Commission,  and  that  question  is  not 

answered  by  either  the  amendment  or  the 

Committee's  report. 

2.  As  one  example  of  "public  notification"  the 
majority  says  in  n.36  "it  might  encompass  re- 

quiring the  defendant  to  run  special  advertise- 

ments reporting  the  FTC  finding  .  ."  I 
note  however  that  according  to  the  FTC  such 

advertisements  are  "corrective  advertising". 
In  its  opinion  in  the  case  before  us,  86  FTC. 
1398,  1498  (1975)  the  Commission  states  that  it 

"has  accepted  numerous  consent  orders  which 
require  corrective  advertising."  In  support  of 
this  statement  the  Commission  cites  several 
cases  as  examples  of  cases  in  which  corrective 
advertising  was  ordered,  (/d,  pp.  1498  99, 
n.22)  In  at  least  three  of  those  cases  the  Com- 

mission required  the  respondent  to  publish  ad- 

I  find  nothing  in  the  cases  that  justifies 

the  Commission's  corrective  advertising  or- 
der. In  particular,  I  am  not  persuaded  by 

the  majority's  quotations  from  the  opinions 
of  the  Supreme  Court  in  Pan  American 
World  Airways,  Inc.  v.  United  States,  371 
U.S.  296,  83  S.Ct.  476,  9  L.Ed.2d  325  (1963), 
and  FTC  v.  Dean  Foods  Co.,  384  U.S.  597, 

86  S.Ct.  1738,  16  L.Ed.2d  802  (1966).  Taken 
in  the  context  of  the  facts  of  those  cases  the 

quoted  language  does  not  support  the  ma- 

jority's conclusion. 
In  the  Pan  American  case  the  Court  con- 

sidered the  power  of  the  Civil  Aeronautics 
Board  under  section  411  of  the  Civil  Aero- 

nautics Act  of  1958,  49  U.S.C.  §  1381,  to 
order  an  air  carrier  to  cease  and  desist  from 

"unfair  practices  or  unfair  meth- 

ods of  competition".  The  Court  held  that 
the  Board's  jurisdiction  over  unfair  prac- 

tices and  unfair  methods  of  competition, 

together  with  its  power  under  the  Act  to 

regulate  air  carriers,  and  to  deal  with  con- 
solidations, mergers,  interlocking  relations, 

pooling  arrangements,  etc.,  49  U.S.C. 
§§  1378,  1379,  and  its  authority  to  enforce 
the  Clayton  Act  as  it  is  applicable  to  air 

carriers,  15  U.S.C.  §  21,  empower  the  Board 
to  order  divestiture  when  a  combination 

between  carriers  violates  the  antitrust  laws 

and  hinders  the  Board's  restructuring  of 
routes.  Considered  in  the  light  of  the  spe- 

cific and  extensive  statutory  underpinning 

upon  which  the  Court  based  this  decision  it 

is  a  far  cry  from  a  holding  that  the  power 
to  order  divestiture  was  derived  only  from 

the  authority  to  issue  cease  and  desist  or- 

ders, as  the  majority  opinion  suggests.' 
Certainly  it  does  not  follow  from  this  case 

vertisements  advising  the  public  of  the  FTC 

finding  and  retracting  prior  deceptive  state- 
ments. Pay  Less  Drug  Stores  Northwest,  Inc., 

82  F.T.C.  1473  (1973);  Boise  Tire  Co.,  83  F.TC. 

21  (1973);    Wasem's,  Inc.,  84  F.T.C.  209  (1974). 

3.  Compulsory  licensing  of  an  illegally  obtained 

patent,  referred  to  in  the  majority's  n.60,  is  an 
aspect  of  divestiture.  A  legally  obtained  patent 
permits  a  valid  monopoly  for  the  period  of  the 
patent;  an  illegally  obtained  patent  shelters  an 

invalid  monopoly  which  can  be  "broken  up"  by 
requiring  the  patent  holder  to  license  its  patent 
to  competitors. 
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that  the  power  of  the  Federal  Trade  Com- 
mission to  order  corrective  advertising  can 

be  derived  from  its  authority  to  issue  cease 

and  desist  orders,  standing  alone. 

For  similar  reasons  the  language  quoted 

by  the  majority  from  the  Dean  Foods  case 

is  not  persuasive.     As  stated  by  the  Su- 
preme Court  the  issue  in  that  case  was: 

the  power  of  the  Court  of  Ap- 
peals under  the  All  Writs  Act,  28  U.S.C. 

§  1651(a)  (1964  ed.),  to  temporarily  enjoin 
the  consummation  of  a  merger  that  is 
under  attack  before  the  Federal  Trade 

Commission  as  violative  of  §  7  of  the 

Clayton  Act,  as  amended,  64  Stat.  1125, 
15  U.S.C.  §  18  (1964  ed.). 

Id.  at  599,  86  S.Ct.  at  1740.     The  Court 

noted   that  the   Clayton   Act  granted   the 

Commission  the  power  to  determine  the  le- 
gality of  a  merger  and  to  order  divestiture 

if  it  proved  to  be  appropriate,  15  U.S.C. 
§  21(b);   and  the  Court  therefore  held  that 

the  Commission  might  apply  to  a  court  of 

appeals    for    a    preliminary    injunction    to 

maintain  the  status  quo  until  the  Commis- 
sion decided  the  matter  and  the  court  of 

appeals  reviewed  the  Commission's  decision. 
The  power  to  pray  for  an  injunction  was 

described  by  the  Supreme  Court  as  "inci- 
dental" to  the  Commission's  authority  un- 

der the  Clayton  Act.     Id.  at  606,  86  S.Ct. 

1738.    To  deny  this  plainly  incidental  power 

to    preserve    the    Commission's    and    the 
court's  jurisdiction,  said  the  Supreme  Court, 

"would     stultify     congressional     purpose." 
Here  again  I  think  this  decision  does  not 

support  the  majority's  leap  to  the  conclu- 
sion that  the  power  to  issue  a  cease  and 

desist  order,  without  more,  authorizes  the 

Commission  to  enter  a  corrective  advertis- 

ing order,  nor  does  the  decision  justify  a 
conclusion  that  the  corrective  order  can  be 

sustained    under    some    general    remedial 

power  of  the  Commission. 

The  other  cases  cited  by  the  majority  do 

not  justify  the  Commission's  order.  In 
those  cases  an  affirmative  disclosure  was 

required  because  failure  to  reveal  material 

facts,  in  the  light  of  the  representations 

made  in  advertisements,  made  them  mis- 

leading.   Thus  in  the  case  of  Ward  Labora- 

tories, Inc.  V.  FTC,  276  F.2d  952  (2d  Cir.), 
cert,  denied,  364  U.S.  827,  81  S.Ct.  65,  5 

L.Ed.2d  55  (1960),  cited  by  the  majority,  the 
court  said: 

Any  requirement  of  an  affirmative  dis- 
closure  of  a  negative  is  always  to  be 

approached    with    caution.      Merely   be- 
cause a  remedy  is  useful  for  any  one 

ailment  is  no  reason  to  demand  an  accom- 

panying   statement   of   all    the   ills   for 

which  it  is  not  beneficial.    Even  this  prin- 

ciple, however,  must  yield  where  the  ad- 
vertisements are  misleading  because  of 

failure   to  reveal  facts  material  in   the 

light  of  the  representations  made  therein. 

In  arriving  at  such  a  conclusion  the  ad- 
vertisements (format  and  copy)  and  the 

potential  customer  they  are  intended  to 
reach  must  be  analyzed. 

Id.  at  954.    [Emphasis  supplied] 

Similar  reasoning  may  be  found  in  Keele 
Hair  &  Scalp  Specialists,  Inc.  v.  FTC,  2flb 
F.2d  18  (5th  Cir.  1960);  Feil  v.  FTC,  285 

F.2d  879  (9th  Cir.  1960);  and  J.  B.  Williams 
Co.  V.  FTC,  381  F.2d  884  (6th  Cir.  1967). 

In  Royal  Baking  Powder  Co.  v.  FTC,  281 
F.  744  (2d  Cir.  1922),  relied  upon  by  the 
majority,  a  manufacturer  by  employing 

false  and  misleading  labeling  and  advertis- 
ing represented  that  a  phosphate  baking 

powder  which  it  was  offering  for  sale  was 
the  same  as  the  more  expensive  cream  of 

tartar  baking  powder  which  it  had  manu- 
factured for  many  years.  The  baking  pow- 

der company  was  in  the  position  a  liquor 
dealer  would  be  in  today  if  he  used  Haig  & 

Haig  pinch  bottles  and  labels  when  purvey- 
ing moonshine  whiskey.  The  court  held 

that  the  Commission  properly  ordered  the 

company,  by  correcting  its  false  and  mis- 
leading advertising,  to  cease  and  desist 

from  this  unfair  method  of  competition.  In 
Waltham  Watch  Co.  v.  FTC,  318  F.2d  28 

(7th  Cir.),  cert,  denied,  375  U.S.  944,  84  S.Ct. 

349,  11  L.Ed.2d  274  (1963),  an  advertise- 
ment represented  that  clocks  offered  for 

sale  were  manufactured  by  a  "famous  150- 

year-old  company",  the  original  Waltham 
Watch  (Company  of  Massachusetts.  The 

fact  was  that  the  original  Waltham  Compa- 

ny had  nothing  to  do  with  the  clocks  of- 

\ 
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fered  for  sale,  which  were  imported  from 

Europe.  The  Commission  ordered  the  ad- 
vertisers to  cease  and  desist  from  using  the 

name  Waltham  in  connection  with  the  sale 

of  clocks  unless  the  public  was  warned  that 

they  were  not  manufactured  by  the  Walt- 
ham  Watch  Company  in  Waltham,  Massa- 
chusetts. 

The  majority  finds  "that  the  orders  in 
Royal  and  Waltham  were  the  same  kind  of 

remedy  the  Commission  has  ordered  here". 
I  cannot  agree.  In  those  cases  advertise- 

ments falsely  represented  that  the  products 

offered  for  sale  were  the  same  as  the  prod- 
ucts, well-known  to  the  public,  which  had 

been  offered  in  the  past.  The  Commission's 
orders  simply  required  these  false  represen- 

tations to  be  corrected  in  future  advertise- 

ments using  the  same  or  similar  format  or 

copy.  In  the  present  case,  however,  when 
Warner-Lambert  has  ceased  and  desisted 

from  advertising  Listerine  as  a  remedy  for 

colds  and  sore  throats  there  will  be  nothing 
to  correct  in  the  text  of  the  Listerine  adver- 

tisements. Any  "corrective  statement"  will 
relate  solely  to  past  advertising. 

Finally,  in  considering  the  validity  of  the 

Commission's  order  the  majority  fails  to 
focus  on  all  its  terms.  Section  III  of  the 

order  forbids  any  advertisements  for  Liste- 
rine without  the  corrective  statement.  Yet 

it  is  conceded  that  Listerine  is  effective  as  a 

mouth  wash  and  breath  freshener,  and  it 

appears  that  in  recent  years  much  the 

greater  part  of  Warner-Lambert's  advertis- 
ing budget  for  Listerine  has  been  spent  in 

promoting  these  uses  of  the  preparation. 
Thus  the  Commission  and  the  majority 

would  forbid  the  publication  of  truthful  ad- 

vertisements of  Listerine's  effectiveness  un- 
less coupled  with  a  disclaimer  relating  to 

uses  advertised  in  the  past.  I  cannot  be- 
lieve that  the  statute  contemplates  such  a 

remedy,  which  goes  far  beyond  the  preven- 

tion  of   "illegal    practices   in   the   future." 

The  theory  of  the  majority  is  that  when- 

ever "advertisements  play  a  substantial  role 

in  creating  or  reinforcing  in  the  public's 
mind  a  false  belief  about  [a]  product"  and 
"this  belief  [may]  linger  on  after  the  false 

advertising  ceases",  corrective   advertising 

may  be  ordered.  As  the  majority  apparent- 
ly concedes,  this  test  would  apply  to  almost 

any  advertisement  which  is  the  subject  of  a 
cease  and  desist  order.  I  cannot  accept  this 

concept.  I  reject  the  proposition  that  the 

after-effects  of  advertising  which  has  been 
discontinued  pursuant  to  a  cease  and  desist 

order  can  thus  expand  the  Commission's 
statutory  power  to  prevent  future  illegal 
practices.  See  Heater  v.  FTC,  503  F.2d  321, 

323-25  (9th  Cir.  1974).  In  my  opinion  such 

an  expansion  must  be  made  by  the  Con- 

gress, not  by  this  court. 

SUPPLEMENTAL  OPINION  ON 

PETITION  FOR  REHEARING 

In  its  petition  for  rehearing  petitioner 

has  urged  this  court  to  reconsider  its  earlier 

decision  affirming,  with  some  modifications, 
the  order  of  the  Federal  Trade  Commission 

requiring  Warner-Lambert  Company  to 
cease  and  desist  from  deceptively  advertis- 

ing its  product  Listerine  as  a  cure  for  colds 
or  sore  throat  and  affirmatively  to  correct 
in  its  future  advertisements  the  impression 

created  by  its  prior  deceptive  advertising. 

The  primary  argument  raised  in  the  peti- 
tion for  rehearing  is  that  the  Commission  is 

barred  by  the  First  Amendment  from  im- 
posing a  corrective  advertising  order  in  this 

case.  Having  considered  this  claim  careful- 
ly, it  is  our  conclusion  that  it  must  be 

rejected.  Because  of  the  importance  of  the 
issues  raised,  however,  we  think  it  desirable 
to  set  forth  in  some  detail  our  reasons  for  so 
concluding. 

I 

In  Virginia  State  Board  of  Pharmacy  v. 

Virginia  Citizens  Consumer  Council,  Inc., 
425  U.S.  748,  96  S.Ct.  1817,  48  L.Ed.2d  346 

(1976),  the  Supreme  Court  rejected  prior 

precedents  holding  that  commercial  speech 

is  "wholly  outside  the  protection  of  the 
First  Amendment."  Id.  at  761,  96  S.Ct.  at 
1825.  In  reaching  this  conclusion  the  Court 

emphasized  the  interest  of  consumers  in  the 
free  flow  of  truthful  information  necessary 

for  formulation  of  intelligent  opinions  and 

proper  resource  allocation.  Id.  at  764-765, 
96  S.Ct.  1817.    Consistent  with  this  concern, 
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the  Court  was  careful  to  distinguish  truth- 
ful commercial  speech  from  that  which  is 

false,  misleading,  or  deceptive:  "Untruthful 
speech,  commercial  or  otherwise,  has  never 

been  protected  for  its  own  sake.  ♦  »  • 
Obviously,  much  commercial  speech  is  not 

provably  false,  or  even  wholly  false,  but 
only  deceptive  or  misleading.  We  foresee 

no  obstacle  to  a  State's  dealing  effectively 
with  this  problem."  Id.  at  771,  96  S.Ct.  at 
1830  (citations  and  footnote  omitted).  Fur- 

thermore, the  Court  went  on  to  suggest 

that,  because  of  the  "commonsense  differ- 
ences" between  commercial  speech  and  oth- 

er varieties,  even  commercial  speech  subject 

to  First  Amendment  protections  may  none- 

theless enjoy  a  "different  degree  of  protec- 
tion" than  that  normally  accorded  under 

the  First  Amendment.  Id.  at  771-772  n.24, 
96  S.Ct.  1817. 

[17]  Applying  these  principles  to  the 
case  at  bar,  there  can  be  no  question  of  the 

legitimacy  of  the  FTC's  role  in  regulating 
and  preventing  false  and  deceptive  adver- 

tising. In  this  case  it  has  been  found  that 

Warner-Lambert  has,  over  a  long  period  of 
time,  worked  a  substantial  deception  upon 

the  public;  it  has  advertised  Listerine  as  a 

cure  for  colds,  and  consumers  have  pur- 
chased its  product  with  that  in  mind.  That 

the  Commission  has  authority  to  prohibit 

Warner-Lambert  from  continuing  to  make 

such  false  and  deceptive  claims  in  its  adver- 
tisements is  not  disputed,  for  it  is  only 

truthful  claims  which  are  protected  under 

the  First  Amendment.^  Here,  however,  the 
FTC  has  determined  on  substantial  evi- 

dence that  the  deception  of  the  public  occa- 

sioned by  Warner-Lambert's  past  advertise- 
ments will  not  be  halted  by  merely  requir- 

ing Warner-Lambert  to  cease  making  such 
claims  in  the  future.  To  be  sure,  current 

and  future  advertising  of  Listerine,  when 
viewed  in  isolation,  may  not  contain  any 

1.  Cease  and  desist  orders  aimed  at  false  or 

deceptive  speech  may,  in  theory,  have  a  chill- 
ing effect  on  truthful  speech,  and  be  subject  to 

First  Amendment  scrutiny  on  that  account.  In 
practice,  however,  this  should  rarely  if  ever  be 
necessary.    See  Part  II  infra. 

2.  In  this  connection  it  is  worth  noting  that 

Warner-Lambert    currently    advertises    Liste- 
562  F.2d—]7 

statements  which  are  themselves  false  or 

deceptive.  But  reality  counsels  that  such 
advertisements  cannot  be  viewed  in  isola- 

tion; they  must  be  seen  against  the  back- 

ground of  over  50  years  in  which  Listerine 

has  been  proclaimed — and  purchased — as  a 
remedy  for  colds.  When  viewed  from  this 

perspective,  advertising  which  fails  to  rebut 

the  prior  claims  as  to  Listerine's  efficacy 
inevitably  builds  upon  those  claims;  contin- 

ued advertising  continues  the  deception,  al- 

beit implicitly  rather  than  explicitly.^  It 
will  induce  people  to  coittinue  to  buy  Liste- 

rine thinking  it  will  cure  colds.  Thus  the 
Commission  found  on  substantial  evidence 

that  the  corrective  order  was  necessary  to 

"dissipate  the  effects  of  respondent's  decep- 

tive representations."  FTC  op.  at  41,  JA 
907. 

Under  this  reasoning  the  First  Amend- 

ment presents  no  direct  obstacle.  The  Com- 
mission is  not  regulating  truthful  speech 

protected  by  the  First  Amendment,  but  is 

merely  requiring  certain  statements  which, 

if  not  present  in  current  and  future  adver- 
tisements, would  render  those  advertise- 

ments themselves  part  of  a  continuing  de- 
ception of  the  public.  As  the  Supreme 

Court  recognized  in  Virginia  State  Board, 

in  some  cases  it  may  be  "appropriate  to 
require  that  a  commercial  message  appear 

in  such  a  form,  or  include  such  additional 

information,  warnings,  and  disclaimers,  as 

are  necessary  to  prevent  its  being  decep- 

tive." 425  U.S.  at  772  n.24,  96  S.Ct.  at 
1830-31.  We  must  conclude— as  did  the 

Commission — that  this  is  such  a  case. 

II 

[18]    Admittedly,  corrective  advertising 
orders  such  as  that  imposed  here  may  give 

rine's  ability  to  kill  germs  that  cause  bad 
breath.  While  we  have  no  reason  to  doubt  the 

truth  of  this  claim,  the  emphasis  on  Listerine's 
germ-killing  ability  does  seem  to  tie  in  closely 
with  prior  false  advertising  as  to  its  capacity  to 
alleviate  health  problems.  See  FTC  op.  at  38 
n.28,  JA  904. 
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rise  to  concern  as  tx)  their  chilling  effect  on 

protected  truthful  speech.  The  potential 

advertiser  must  consider  not  only  the  possi- 
bility that  he  will  be  forced,  at  some  future 

date,  to  abandon  his  advertising  campaign, 

but  also  that  he  may  be  required  to  include 

specific  disclaimers  in  future  advertise- 
ments. But  this  danger  seems  more  theo- 

retical than  real.  As  the  Supreme  Court 

pointed  out  in  Virginia  State  Board,  not 

only  is  the  truth  of  commercial  speech 

"more  easily  verifiable  by  its  disseminator" 

than  other  forms  of  speech,  but  "[s]ince 
advertising  is  the  sine  qua  non  of  commer- 

cial profits,  there  is  little  likelihood  of  its 

being  chilled  by  proper  regulation  and  for- 

gone entirely."  425  U.S.  at  771-772  n.24,  96 
S.Ct.  at  1830. 

Moreover,  whatever  incremental  chill  is 

caused  by  a  corrective  advertising  order 

beyond  that  which  would  result  from  a 

cease  and  desist  order  may  well  be  neces- 
sary if  the  interest  of  consumers  in  truthful 

information  is  to  be  served  at  all.  Other- 

wise, advertisers  remain  free  to  misrepre- 
sent their  products  to  the  public  through 

false  and  deceptive  claims,  knowing  full 

well  that  even  if  the  FTC  chooses  to  prose- 
cute they  will  be  required  only  to  cease  an 

advertising  campaign  which  by  that  point 

will,  in  all  likelihood,  have  served  its  pur- 
pose by  deceiving  the  public  and  already 

been  replaced.     See  panel  majority  op.  at 

    n.60,   562  F.2d  at  761   n.60;    Pitof- 
sky.  Beyond  Sader:  Consumer  Protection 

and  the  Regulation  of  Advertising,  90  Harv. 

L.Rev.  661,  692-693  &  nn.129-130  (1976) 
(emphasizing  the  relatively  small  number  of 

complaints  issued  by  the  FTC  each  year  and 

the  lengthy  time  period  between  complaints 

and  orders);  Note,  "Corrective  Advertis- 

ing'' Orders  of  the  Federal  Trade  Commis- 
sion, 85  Harv.L.Rev.  477,  482-483  (1973). 

3.  See  Virginia  State  Board  of  Pharmacy  v.  Vir- 
ginia Citizens  Consumer  Council,  Inc..  425  U.S. 

748.  779-781.  96  S.Ct.  1817.  48  L.Ed. 2d  346 
(1976)  (Stewart,  J.,  concurring);  Young  v. 
American  Mini  Theatres,  Inc.,  427  U.S.  50,  69 
n.32.  96  S.Ct.  2440.  49  L.Ed.2d  310  (1976); 
Note.  First  Amendment  Protection  for  Com- 

mercial Advertising:    The  Sew  Constitutional 

III 

[19]  A  more  serious  First  Amendment 

problem  which  may  be  raised  by  corrective 
advertising  orders  involves  the  burden 
thereby  imposed  upon  the  constitutional 
right  recognized  in  Virginia  State  Board  to 
advertise  truthfully:  the  party  subject  to  a 

corrective  advertising  order  may  be  pre- 

cluded from  exercising  his  right  to  adver- 
tise unless  he  also  includes  specified  state- 

ments undermining  his  prior  deceptive 
claims.  On  the  facts  of  this  case,  no  burden 

is  imposed  upon  truthful,  protected  adver- 
tising since,  as  the  Commission  makes  clear, 

Listerine's  current  advertising,  if  not  ac- 
companied by  a  corrective  message,  would 

itself  continue  to  mislead  the  public.  Even 
if,  in  the  circumstances  of  this  case,  the 

current  and  future  advertising  of  Listerine 
is  considered  constitutionally  protected 

speech,  however,  we  think  the  corrective 

advertising  order  in  this  case  remains  ap- 

propriate. 
The  Supreme  Court,  in  invalidating  the 

state  ban  on  advertising  of  prescription 

drug  prices  in  Virginia  State  Board,  con- 
sidered the  scope  of  the  restriction  on  First 

Amendment  rights,  the  governmental  pur- 
poses and  public  interests  affected  by  the 

ban,  and  the  availability  of  alternative 

means  to  accomplish  the  legitimate  govern- 

mental objectives.  See  425  U.S.  at  764-770, 
96  S.Ct.  1817.    See  also  Bates  v.  State  Bar 

of  Arizona,   U.S.   ,   ,  97 
S.Ct.  2691,  53  L.Ed.2d  810  (1977).  As  we 
have  indicated,  it  is  not  at  all  clear,  even 

after  Virginia  State  Board,  that  commercial 

speech  protected  by  the  First  Amendment 

is,  apart  from  "commonsense  differences," 
entitled  to  the  same  degree  of  protection  as 

other  forms.'  Indeed,  the  opposite  conclu- 

sion seems  the  more  appropriate  one.*  But 
in  any  event,  it  does  seem  clear  that  the 
corrective  advertising  order  in  this  case  is 
the  least  restrictive  means  of  achieving  a 

Doctrine,     44     U.Chi  L.Rev. 

(1976). 
205.     225    n.l21 

4.  Cf  Banzhafv.  FCC.  405  F.2d  1082.  1101-1103 
(D.C.Cir.  1968).  cert,  denied,  sub  nom.  Tobacco 
Institute,  Inc.  v.  FCC,  396  U.S.  842.  90  S.Ct.  50. 
24  L.Ed. 2d  93  (1969). 
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substantial  and  important  governmental  ob- 
jective and  that,  on  balance,  it  must  be 

upheld.*  Cf.  Buckley  v.  Vako,  424  U.S.  1, 
25-29,  65-68,  96  S.Ct.  612,  46  L.Ed.2d  659 
(1976);  Young  v.  American  Mini  Theatres, 
Inc.,  427  U.S.  50,  96  S.Ct.  2440,  49  L.Ed.2d 

310  (1976);  United  States  v.  O'Brien,  391 
U.S.  367,  377,  88  S.Ct.  1673,  20  L.Ed.2d  672 
(1968).  The  governmental  interest  here,  of 

course,  is  in  protecting  citizens  against  de- 
ception— with  its  attendant  waste  and  mis- 

allocation  by  consumers  to  the  benefit  of 

the  wrongdoers — by  ensuring  that  advertis- 
ing conveys  truthful  information  to  the 

public.  As  we  noted  earlier,  it  is  this  very 
interest  which  was  invoked  by  the  Virginia 

State  Board  Court  as  support  for  its  conclu- 
sion that  commercial  speech  is  protected  by 

the  First  Amendment.  See  425  U.S.  at 

764-765,  96  S.Ct.  1817.    See  also  Bates  v. 
State  Bar  of  Arizona,  supra,     U.S.  at 
  ,  97  S.Ct.  2691. 

And  the  facts  of  this  case  make  it  emi- 
nently clear  that  this  interest  will  not  be 

substantially  served  by  the  less  restrictive 

remedy — a  cease  and  desist  order.  Whatev- 
er one  may  conclude  as  to  the  effect  of 

Warner-Lambert's  long  history  of  deception 
on  the  protected  status  of  its  current  adver- 

tising, we  see  no  basis — and  none  has  been 

offered — for  questioning  the  Commission's 
conclusion  that,  absent  a  corrective  remedy, 

consumers  will  continue  to  purchase  Liste- 
rine  as  a  cure  for  colds.  See  FTC  op.  at  38, 
JA  904.  Indeed,  at  least  one  advocate  of 

corrective  advertising  has  urged  that  such 
orders  not  be  confined  to  obvious  cases  such 

as     Warner-Lambert     where     the     proof 

5.  We  do  not  here  consider  whether  the  Com- 
mission, under  principles  of  administrative  ex- 

haustion, should  be  required  initially  to  decide 
this  constitutional  issue  in  light  of  the  decision 
in  Virginia  State  Board.  The  extent  to  which 
administrative  exhaustion  of  constitutional 
claims  is  required  presents  difficult  and  unset- 

tled questions  of  law,  and  since  this  point  has 
been  neither  raised  nor  briefed  by  petitioner, 
we  decline  to  address  it  in  this  decision.  See 

Mathews  v.  Eldridge.  424  I'.S.  319,  327-330,  96 
set.  893,  47  L.Ed.2d  18  (1976);  Weinberger  v. 
Sain.  422  U.S.  749,  764-767,  95  S.Ct.  2457,  45 
L.Ed.2d  522  (1975);  K.  Davis.  Administrative 
Law  of  the  Seventies  §§  20.00  to  20.00-3  (1977 
Supp.);   Note,  The  Authority  of  Administrative 

presented  to  the  Commission  of  the  success 

of  a  deceptive  campaign  is  so  striking. 
Noting  the  long  history  of  a  deceptive  claim 
uniquely  asserted  for  Listerine,  the  absence 
of  consumer  confusion  as  to  which  mouth- 

wash was  effective  against  colds,  and  the 
persuasive  evidence  that  this  claim  was  be- 

lieved by  consumers  after  the  false  adver- 
tising had  ceased.  Professor  Pitofsky  has 

argued  that  "[cjomparable  proof  of  decep- 
tion-perception-memory influence  would  be 

virtually  impossible  in  most  advertising 
cases.  *  •  *  If  the  Commission  is  to  do 
an  effective  job  in  regulating  deceptive  ad- 

vertising, corrective  advertising  must  apply 

to  more  than  the  one-in-a-million  type  of  ad 

campaign  present  in  Warner-Lambert" 
See  Pitofsky,  supra,  90  Harv.L.Rev.  at  698. 

Finally,  the  corrective  advertising  order 

in  this  case,  by  tying  the  quantity  of  correc- 
tion required  to  the  investment  in  decep- 
tion, is  tailored  to  serve  the  legitimate  gov- 

ernmental interest  in  correcting  public  mi- 
simpressions  as  to  the  value  of  Listerine — 

and  no  more.*  Taking  all  these  factors  into 
account,  we  think  it  beyond  doubt  that  the 
FTC  order  is  a  valid  one. 

Petition  for  rehearing  denied. 

ROBB,  Circuit  Judge,  dissenting: 

I  adhere  to  the  view  expressed  in  my 
dissent  that  the  corrective  advertising  order 

imposed  on  Warner-Lambert  goes  beyond 
the  statutory  authority  of  the  Federal 
Trade  Commission.  Accordingly,  so  far  as 
that  order  is  concerned  I  find  it  unnecessary 

to  reach  the  constitutional  question  dis- 
cussed by  the  majority.  I  would  set  aside 

the  corrective  advertising  portion  of  the 

Commission's  order. 

Agencies  to  Consider  the  Constitutionality  of 
Statutes,  90  Harv.L.Rev.  1682  (1977). 

6.  As  the  Commission  itself  noted,  it  may  well 

be  impossible  to  "determine  in  advance  with 
computer-like  precision  the  minimum  amount 
of  corrective  advertising  which  will  dispel  the 

otherwise  continuing  beliefs  at  issue."  FTC  op. 
at  39,  JA  905.  Even  so,  considering  the  50 
years  of  deceptive  Listerine  advertising,  contin- 

uing inflation  with  attendant  increased  adver- 
tising costs  leaves  no  doubt  that  the  Commis- 

sion is  requiring  a  significantly  smaller  quanti- 
ty of  corrective  advertising  than  prior  decep- 

tive advertising.  As  a  result,  any  imprecision 

in  the  order's  scope  would  seem  likely  to  inure 
to  Warner-Lambert's  benefit. 
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Exhibit  74:  FTC  v.  National  Commission  on  Egg  Nutrition, 
517  F.2d  485  (7th  Cir.  1975) 

F.  T.  C.  V.  NATIONAL  COMMISSION  ON  EGG  NUTRITION  485 
Cito  a<  317  F  2d  -ISo  (]975) 

FEDERAL  TRADE  COMMISSION, 

Petitioner- Appellant, 

NATIONAL  COMMISSION  ON  EGG 

NUTRITION,  Respondent-Appellee. 

No.  74-2043. 

United  States  Court  of  Aj)peals, 
Seventh  Circuit. 

Argued  April  5,  1975. 

Decided  May  15,  1975. 

Rehearing  Deni^-d  June   17,   1975. 

Federal  Ti-ade  Commission  sought 
temporary  injunction  against  continued 
publishing  and   broadcasting,  by  private 
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not-for-profit  corporation  composed  of 
egg  producer  associations,  of  statements 
to  the  effect  that  there  is  no  scientific 

evidence  linking  egg  consumption  and 
heart  disease.  The  District  Court,  for 
the  Northern  District  of  Illinois,  James 

B.  Parsons,  J.,  denied  relief  and  Commis- 
sion appealed.  The  Court  of  Appeals, 

Tone,  Circuit  Judge,  held  that  the  not- 

for-profit  corporation  was  subject  to  ju- 
risdiction of  the  Commission;  that  the 

statements  published  and  broadcast  by 
the  corporation  were  advertisements; 
that  the  advertisements  were  mislead- 

ing; that  district  court  was  not  required 
to  balance  equities  or  consider  Commis- 

sion's likelihood  of  success  where  the  ad- 
vertisements dealt  with  food  and  were 

misleading;  and  that  issuance  of  tempo- 
rary injunction  did  not  violate  First 

Amendment  rights. 

Reversed  and  remanded  with  di- 
rections. 

Fairchild,  Chief  Judge,  concurred 
and  filed  an  opinion. 

1.  Trade  Regulation  c=176 

Not-for-profit  corporation  which  was 
organized  to  promote  the  general  inter- 

ests of  the  egg  industry  came  within  the 
jurisdiction  of  the  Federal  Trade  Com- 

mission. Federal  Trade  Commission  Act, 

§  4,  15  U.S.C.A'.  §  44. 

2.  Trade  Regulation  <s=>766 
Published  and  broadcast  statements, 

which  were  sponsored  by  not-for-profit 
corporation  composed  of  representatives 

of  various  associations  of  egg  producers 
and  which  were  designed  to  allay  fears 

of  the  public  concerning  relationship  be- 
tween consumption  of  eggs  and  high 

cholesterol  were  "advertisements"  within 
Federal  Trade  Commission  Act,  as  th^y 
were  representations  concerning  the 
qualities  of  a  product  and  promoting  its 
purchase  and  use.  Federal  Trade  Com- 

mission Act,  §§  4,  5,  12,  13(a),  15  U.S. 
C.A.  §§  44,  45,  52,  53(a). 

See  publication  Words  and  Phrases 
for   other  judicial   constructions    and 
definitions. 

3.  Trade  Regulation  g=.v46 
Congress  has  indicated  an  intent! 

that  considerations  of  eqjities  and  pf-i 

eral  Trade  Commission's  liV.elihood  of  j.i* timate    success    be    applied    only    '^-y,. 
Commission  seeks  to  act  under  its  gener 

al  grant  of  authority  to  >eek  injunction' and  not  to  those  situations  in  which  i 

junction   is   sought   because   Commiss'o' has  reason  to  believe  that  corporation  I 
engaged  in  disseminating  :nisleading  a,j. 
vertising  intended  to  induce  the  purchci5^ 
of  items  of  food.     Federal  Trade  Corn- 

mission  Act,  §§  12,  13,  IS^^a,  b),  15  ]_' o 
C.A.  §§  52,  53,  53(a,  b). 

4.  Trade  Regulation  <s=S46 
Where  Federal  Trade  Commission 

demonstrated  that  it  had  reason  to  be. 
lieve  that  advertisements  sponsored  bv 

not-for-profit  corporation  composed  of 
egg  producer  associations  were  material, 
ly  misleading  concerning  relationship  be- 

tween egg  consumption  and  cholesterol 
and  where  FTC  showed  that  it  believed 
that  an  injunction  would  be  in  the  best 
interest  of  the  public,  FTC  was  entitled 
to  temporary  injunction  against  the  ad- 

vertisements without  consideration  of 
balance  of  equities  or  likelihood  of  ulti- 

mate success  of  the  FTC.  Federal  Trade 
Commission  Act,  §§  12,  13,  13(a,  b),  15 
U.S.C.A.  §§  52,  53,  53(a,  b). 

5.  Constitutional  Law  c^90.1(l) 
First  Amendment  is  not  wholly  irrel- 

evant if  government  selectively  seeks  to 

prohibit  commercial  advertisements  be- 
cause they  espouse  one  side  of  a  genuine 

controversy.     U.S. C.A. Const.    Amend.  1, 

6.  Constitutional  Law  c=?0.1(l) 
Issuance  of  temporary  injunction 

against  continued  advertisements,  spon- 

sored by  not-for-profit  corporation  com- 
posed of  egg  producer  associations, 

which  espoused  one  side  of  controversy 

concerning  relationship  between  egg  co.n-. 
sumption,  cholesterol,  and  heart  attacks, 
and  which  made  statements  denying  the 

existence  of  scientific  evidence  contrarj' 
to  its  view,  although  such  evidence  clear- 

ly existed,  did  not  violate  First  Amend- 
ment;   there  is  no  constitutional  right  to 
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,';<^cminate  false  or  misleading  adv
er- 

''■"^  1 'iits  Federal  Trade  Commii^sion 

Vt!'  W  12,  13,  15  U.S.C.A.  §§  52,  53; 
' .  v;'c'a. Const.  Amend.  1. 

7.  Trade  Regulation  c-
847  . 

Temporary  injunction  against  con- 
.:,•■■  I it)n  of  advertisements,  which  were 

[•>  ,.-^^.rcd  by  not-for-profit  corporation 

''.•nK-d  by  *^^S  producer  associations  and 

\vhich  made  misleading  statements  con- 

cerning relationship  between  egg  con- 

sumption and  cholesterol,  should  not  go 

v-o  far  as  to  prohibit  the  association  from 

making  a  fair  presentation  of  its  side  of 

:hc  controversy  so  long  as  it  did  not 

5tate  that  there  was  no  scientific  evi- 

ilcnce  relating  egg  consumption  and  cho- 

lesterol; association  was  entitled  to  state 

that  there  was  scientific  evidence  sup- 

iK)rli ng  the  theory  that  dietary  cholester- 
ol intake  is  not  harmful  provided  that  it 

;i!>o  stated  that  there  was  substantial 

cc-ntrary  evidence.  Federal  Trade  Com- 
riisHon  Act,  §§  12,  13,  15  U.S.C.A.  §§  52, 
:^. 

S.  Trade  Regulation   <^=S46 
Where  Court  of  Appeals  was  fram- 

ing temporary  injunction  against  mis- 
leading advertisements  and  where  recent 

advertising  bore  on  the  nature  of  the 

provisions  which  should  be  included  in 

that  injunction,  Court  would  grant  mo- 
tion for  leave  to  supplement  the  record 

with  copies  of  the  advertisements  pub- 
li.>hed  by  advertiser  shortly  before  and 

after  all  argument  in  the  Court  of  Ap- 
jveals,  even  though  the  evidence  was  not 
U'fore  the  district  court.  Federal  Trade 
Commission  Act,  §§  12,  13,  15  U.S.C.A. 
§§  52,  53. 

ISSION  ON  EGG  NUTRITION  487 
2d  4^0  (]!'75) 

TONE,  Circuit  Judge. 

The  National  Commission  on  Egg  Nu- 

trition (NCEN),  a  private,  not-for-profit 
corporation  composed  of  representatives 
of  various  associations  of  egg  producers 

throughout  the  United  States,  has 
caused  to  be  published  and  broadcast 

statements,  in  the  form  of  paid  adver- 
tisements, representing  in  substance  that 

there  is  no  scientific  evidence  that  eating 

eggs  increases  the  risk  of  heart  disease 
or  a  heart  attack.  The  Federal  Trade 

Commission  filed  an  administrative  com- 

plaint against  NCEN  alleging  that  these 
statements  were  false  and  in  violation  of 
sections  5  and  12  of  the  Federal  Trade 

Commission  Act,  15  U.S.C.  §§  45  and  52, 

and  sought  from  the  District  Court  a 
temporary  injunction  under  section  13(a) 
of  the  Act,  15  U.S.C.  §  53(a),  restraining 

the  continuation  of  the  advertising  pend- 

ing completion  of  the  administrative  pro- 
ceeding. Before  the  District  Court,  the 

Commission  offered  substantial  evidence 

that  there  is  a  medical  controversy  about 

the  subject  and  considerable  expert  opin- 
ion based  on  e.xperimental  evidence 

showing  a  correlation,  and  possibly  a 

causal  connection,  between  high  levels  of 
dietary  cholesterol  resulting  from  eating 

eggs  and  other  foods  with  a  high  choles- 
terol content  and  increased  risk  of  heart 

disease.  The  District  Court  held  that  it 

had  jurisdiction  notwithstanding  NCEN's 
claim  that  it  was  not  subject  to  the  Act, 

but  denied  the  application  on  the  ground 
that  the  equitable  conditions  required  for 
issuance  of  an  injunction  under  section 
13(a)  of  the  Act,  15  U.S.C.  §  53(a),  had 

not  been  met.  We  reverse  that  court's 
order  and  direct  that  an  injunction  be 
entered. 

Calvin  J.  Collier  and  Karl  H.  Busch- 

mann,  F.  T.  C,  Washington,  D.  C,  James 
R.  Thompson,  U.  S.  Atty.,  and  Gary  L. 
Stark  man,  Asst.  U.  S.  Atty.,  Chicago,  111., 
for  petitioner-appellant. 

James  L.  Fo.x,  Chicago,  111.,  for  respon- 
dent-appellee. 

Before  FAIRCHILD,  Chief  Judge,  and 

CIMMINGS  and  TONE,  Circuit  Judges. 

I. 

[1, 2]  We  agree  with  the  District 
Court  that  the  Commission  had  jurisdic- 

tion over  NCEN  and  the  statements  in 

question.  Although  NCEN  is  a  non- 
profit corporation,  it  was  formed  to  pro- 
mote "the  general  interests  of  the  egg 

industry,"  according  to  its  articles  of  in- 
corporation and  bylaws.     Thus,  it  comes 
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within  the  scope  of  section  4  of  the  Act, 

15  U.S.C.  §  44,  which  defines  "corpora- 
tion" as  "any  company  .  .  .  which 

is  organized  to  carry  on  business  for  its 
own  profit  or  that  of  its  members 

. ."  See  Community  Blood  Bank 
of  Kansas  City  Area,  Inc.  v.  F.  T.  C,  405 
F.2d  1011  (8th  Cir.  1969),  where  the 
court  interpreted  the  legislative  history 

of  this  section,'  stating: 
"  .  .     Congress  did  not  intend  to 
provide  a  blanket  exclusion  of  all  non- 

profit   corporations,    for    it    was    also 

aware  that  corporations  ostensibly  or- 
ganized   not-for-profit,    such    as   trade 

associations,     were     merely     vehicles 
through  which  a  pecuniary  profit  could 
be    realized    for    themselves    or    their 

members."    405  F.2d  at  1017. 
In  holding  that  the  Blood  Bank  was  a 
solely   charitable   enterprise,   the   Eighth 

Circuit   distinguished   the   line    of   cases^ 
following  F.  T.  C.  v.  Cement  Institute, 
333  U.S.  683,  68  S.Ct.  793,  92  L.Ed.  1010 

(1948),  and  Fashion  Originators'  Guild  of 
America  v.   F.   T.   C,  312  U.S.  457,   61 

S.Ct.   703,  85  L.Ed.  949  (1941),  explain- 
ing: 

"It  is  evident,   however,  that  the  or- 
ganizations  in    the   above   cases    were 

designed  to  and  did  in  fact  bring  to- 
gether firms  having  common  business 

concerns    and    such    organizations    or 
their   members   derived   a   profit   over 
and  above  the  ability  to  perpetuate  or 

maintain  their  existence."    405  F.2d  at 
1019. 

See  also  National  Harness  Mfrs.'  Ass'n  v. 
F.  T.  C,  268  F.  705  (6th  Cir.  1920).     In 

the  instant  case,  there  is  sufficient  evi- 

dence   to    support    the    District    Court's 
finding   that   NCEN    was   organized   for 
the    profit    of    the    egg    industry,    even 
though  it  pursues  that  profit  indirectly. 
The  clear  purpose  of  the  statements  in 
issue    in    this   case   is   to   encourage   the 

consumption   of  eggs   by   allaying   fears 
the   public   may   have   about   their   high 

cholesterol  content.     Also,  given  the  na- 
ture of  the  pronouncements  in  question, 

the    District   Court   could   properly    con- 
clude   that    they     were    advertisements 

within  the  meaning  of  that  term  as  usf^i 
in  the  Act,  because  they  were  repres^f, 
tations  concerning  the  qualities  of 

product  and  promoting  its  purchase  and 
use.  See  Koch  v.  F.  T.  C,  206  F.2d  Z\i 

317-318  (6th  Cir.  1953);  compare  Scien' 

tific  Mfg.  Co.  V.  F.  T.  C,  124  F.2d  640' 643-645  (3rd  Cir.  1941). 11. 

As  the  District  Court  recognized,  the 
Commission  invoked  section  13(a)  as  the 
basis  for  the  issuance  of  a  temporary 
injunction.  We  now  turn,  therefore,  to 
the  showing  the  Commission  must  make 
in  order  to  receive  injunctive  relief  un- 

der that  subsection. 

Section  13  of  the  Act  consists  of  two 
different  grants  of  authority  to  the 
Commission  to  seek  injunctions  against 

violations  of  the  Act.  Section  13(a)  pro- 

vides in  substance  that  "[wjhenever  the 

Commission  has  reason  to  believe"  that  a 
corporation  is  engaged  in  dissemination 

of  materially  misleading  advertising  in- 
tended to  induce  the  purchase  of  items 

of  food,  in  violation  of  section  12  of  the 
Act,  and  further  has  reason  to  believe 

that  enjoining  that  conduct  "would  be  to 
the  interest  of  the  public,"  the  Commis- 

sion is  authorized  to  bring  suit  in  a  fed- 
eral district  court  for  injunctive  relief, 

and  "[u]pon  [a]  proper  showing  a  tempo- 
rary injunction  .  .  .  shall  be  grant- 

ed .  . ."  By  contrast,  section  13(b) 
is  a  general  grant  of  authority  to  seek 

injunctions  "[wjhenever  the  Commission 
has  reason  to  believe  .  .  that  any 

corporation  ...  is  vio- 
lating any  provision  of  law 

enforced  by  the  Federal  Trade  Commis- 

sion," and  provides  that  "[u]pon  a  proper 
showing  that,  weighing  the  equities  and 

considering  the  Commission's  likelihood 
of  ultimate  success,  such  action  would  be 

in  the  public  interest,  ...  a  pre- 

liminary injunction  may  be  granted." 
(Emphasis  added.) 

[3]  Congress  added  subsection  (b)  in 
1973,  leaving  subsection  (a)  unchanged. 

By  providing  the  traditional  equity 

standards  italicized  in  the  above  quota- 
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further  than  the  statutory  requirements, 
which  had  been  satisfied  according  to 

Rhodes,  by  requiring  the  Commission  to 
justify  its  request  for  an  injunction  on 
the  basis  of  a  balancing  of  the  equities 
and  the  likelihood  of  ultimate  success, 

the  traditional  equity  stand;irds  pre- 
scribed in  subsection  (b). 

=hal 

Con- 
iMdical.ed   an   intention   that  those 

.-.  and  the  permissive  "may"  in  (
b), 

'"*^"l  >  leaving  (a)  without  those  standards 

'V!d  ̂̂   i'^h    its    peremptory 

^'\Hiards  l>e  applied  in  proceedings  un- 

■  r  (b)  but  not  in  those  under  (a),  and  no 

•'.'..•niion  that  the  judicial  interpretations 

'[-).[)  should  be  affected  by  the  amend- 

'-.nt.  This  inference  is  not  refuted  by 

!;,'.  <o:newhat  ambiguous  legislative  his- 

.'  ,rv  of  the  amendment.  Accordingly, 

'",;  <l.d-ion  in  F.  T.  C.  v.  Rhodes  Phar- 
ji^.cal  Co.,  191  F.2d  744  (7th  Cir.  1951), 

cmains  the  law  and  is  controlling  in  this 

[use.  We  there  held  that  the  following 

standard  was  applicable  under  subsection 

(h): ...  .  all  the  Commission  had  to 

show  was  a  justifiable  basis  for  believ- 

ing, derived  from  reasonable  inquiry 

or  other  credible  information,  that 

such  a  state  of  facts  probably  existed 

as  reasonably  would  lead  the  Commis- 
sion to  believe  that  the  defendants 

were  engaged  in  the  dissemination  of 

false  advertisements  ...  in  vio- 
lation of  the  Act  .  .  ..  This  is  to 

sav,  in  the  instant  case,  the  court  had 

III. 

[5,  6]  NCEN  argues  that  the  issuance 
of  an  injunction  would  at  least  raise  a 
serious  First  Amendment  question.  As 

Chief  Judge  Fairchild's  concurring  opin- 
ion suggests,  the  First  Amendment  is 

not  "wholly  irrelevant  if  government  se- 
lectively seeks  to  prohibit  commercial  ad- 
vertising because  it  espoused  one  side  of 

a  genuine  controversy."  Cf.  Pittsburgh 
Press  Co.  v.  Human  Relations  Commis- 

sion, 413  U.S.  376,  384-389,  93  S.Ct.  2.553, 
37  L.Ed.2d  669  (1973);  Barrick  Realty, 

Inc.  v.  City  of  Gary,  491  F.2d  161,  163- 
164  (7th  Cir.  1974);  compare  Breard  v. 
Alexandria,  341  U.S.  622,  71  S.Ct.  920,  95 
L.Ed.  1233  (1951).  NCEN  has  done  more 

than  espouse  one  side  of  a  genuine  con- 
troversy,  however.     It  has   made   state- 

only    to    resolve    the    narrow    issue    of     pients  denying  the  existence  of  scientific 
,        ,1  ^1               «   .,,U1^        ^  ..  ...  .  .... 

whether  there  was  'reasonable  aiuse 
to  believe  that  the  alleged  violation 

had  taken  place."  191  F.2d  at  747- 748. 

[4]  Under  this  standard,  the  Commis- 
.^ion  in  the  case  at  bar  was  entitled  to 

t<.rnporary  injunctive  relief  against 

NCEN's  advertising  statements  to  the 
tffect  that  there  was  "no  scientific  evi- 

dence" of  any  relationship  between  die- 
Uiry  cholesterol  intake  resulting  from 
eating  eggs  and  increased  risk  of  heart 

<liscase.  The  District  Court  explicitly 
found  that  the  Commission  had  demon- 

strated that  it  had  reason  to  believe 

-N'CEN's  advertisements  to  be  materially 
misleading.  The  Commission  also 

showed  that  it  believed  an  injunction 
would  be  in  the  best  interest  of  the  pub- 

lic, a  statement  which  the  District  Court 

credited  to  the  extent  that  more  people 
v^cre  likely  to  be  misled  if  the  pro- 

nouncements were  permitted  to  continue. 

evidence  which  the  record  clearly  shows 

does  exist.  These  statements  are,  there- 

fore, false  and  misleading.  "There  is  no 
constitutional  right  to  disseminate  false 

or  misleading  advertisements."  E.  F. 
Drew  &  Co.  v.  F.  T.  C,  235  F.2d  735,  740 

(2d  Cir.  1956).  The  First  Amendment 

problem  suggested  above  is  therefore  not 
before  us. 

IV. 

[7,  8]  Regardless  of  the  reach  of  the 
First  Amendment  in  this  area,  we  think 

the  injunction  should  not  go  so  far  as  to 

prohibit  NCEN  from  making  a  fair  pre- 
sentation of  its  side  of  the  controversy. 

NCEN  should,  as  the  Commission  con- 
tends, be  enjoined  from  disseminating  in 

commerce  or  by  mail  advertising  con- 
taining statements  to  the  effect  that 

there  is  no  scientific  evidence  that  in- 

creased intake  of  dietary  cholesterol  re- 
It  was  error  for  the  District  Court  to  go      suiting   from   eating  eggs   increases   the 

517  F  2()— 31Vi 

33-291   O  -  78  -  61 
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risk  of  heart  disease  or  attendant  or  re- 
lated conditions  or  other  statements 

tending  to  misrepresent  the  state  of  sci- 
entific evidence  on  the  subject  in  ques- 

tion. The  injunction  should  not,  how- 
ever, prohibit  NCEN  from  stating  that 

there  is  scientific  evidence  supporting 

the  theory  that  dietary  cholesterol  intake 
is  not  harmful,  or  from  describing  that 

evidence,  provided  that  it  also  states  that 
there  is  substantial  contrary  evidence. 

In  order  to  avoid  further  delay,  we  are 
directing  that  an  injunction  in  the  form 

appearing  in  the  Appendix  to  this  opin- 
ion *  be  entered  by  the  District  Court  on 

remand. 

Reversed  and  remanded  with  di- 
rections. 

FAIRCHILD,  Chief  Judge  (concur- 
ring). 

The  material  involved  consists  of 

statements  of  position  with  respect  to  a 
controversial  issue.  It  is  deemed  adver- 

tising because  its  dissemination  is  caused, 
by  those  whose  profit  interests  are 
served  by  the  view  espoused. 

We  are  in  an  area  of  difficulty  in  con- 
sidering whether  and  to  what  extent  the 

First  Amendment  protects  such  material. 

It  is  clear  that  "purely  commercial  ad- 
vertising" is  treated  differently  from 

other  communication  of  information  and 

opinion  in  terms  of  applicability  of  the 
First  Amendment.  Valentine  v.  Chres- 
tensen,  316  U.S.  52,  62  S.Ct.  920,  86 

L.Ed.  1262  (1942).  Compare,  Pittsburgh 

Press  Co.  v.  Human  Rel.  Comm'n.,  413 
U.S.  376,  384,  93  S.Ct.  2553,  37  L.Ed.2d 

669  (1973)  with  New  York  Times  v.  Sulli- 
van, 376  U.S.  2.54,  266,  84  S.Ct.  710,  11 

L.Ed.2d  686  (1964).  See  also,  Breard  v. 
Alexandria,  341  U.S.  622,  71  S.Ct.  920,  95 

L.Ed.  1^33  (1951).  I  question  whether 
the  cases  mean  that  the  First  Amend- 

ment is  wholly  irrelevant  if  government 
selectively  seeks  to  prohibit  commercial 

advertising  because  it  espoused  one  sid 
of  a  genuine  controversy. 

Mr.   Justice   Brennan  has  recently  ol>. 
served: 

"  .      .  while    it    is    possible   that 
commercial  advertising  may  be  acco.'-d. 
ed  less  First  Amendment  protection 
than  speech  concerning  political  and 
social  issues  of  public  importance,  com- 

pare Valentine  v.  Chrestensen,  3ig 
U.S.  52,  62  S.Ct.  920,  86  L.Ed.  1262 
(1942),  with  Schneider  v.  State,  3os 
U.S.  147,  60  S.Ct.  146,  84  L.Ed.  155 

(1939),  and  Breard  v.  City  of  Alexan- 
dria, 341  U.S.  622,  71  S.Ct.  920,  95 

L.Ed.  1233  (1951),  with  Martin  v.  City 
of  Struthers,  319  U.S.  141,  63  S.a 

862,  87  L.Ed.  1313  (1943),  it  is  'speech* 
nonetheless,  often  communicating  in- 
formation  and  ideas  found  by  many 

persons  to  be  controversial."  Lehman 
v.  City  of  Shaker  Heights,  418  U.S. 
298,  314,  94  S.Ct.  2714,  2723,  41 
L.Ed. 2d  770  (Brennan,  J.,  dissenting) 
(Emphasis  in  original,  footnote  omit- ted). 

Like  political  speech,  the  purveyor  of  a 
commercial  advertisement  has  an  inter- 

est in  expression,  and  the  mere  fact  that 

government  seeks  to  regulate  advertis- 
ing bespeaks  the  interest  the  recipients 

have  in  receiving  the  message.  Se€ 

Note,  Freedom  of  Expression  in  a  (Com- 
mercial Context,  78  Harv.L.Rev.  1191 

(1965).  Most  importantly,  society,  as  a 
whole,  has  a  substantial  interest  in  the 

free  interplay  of  opinion  when  an  adver- 
tisement addresses  a  matter  of  current 

public  debate. 
When  we  are  dealing  with  a  genuine 

controversy,  I  do  not  think  that  n.cre 
reason  to  believe  that  a  statement  is 

false  or  misleading  is  a  sufficient  basis 
for  an  injunction.  I  conclude  that  the 
First  Amendment  at  least  requires  a 

higher  standard.  I  can,  however,  concur 
in   ordering  a   limited   injunction  in  th:s 

NCEN  has  moved  for  leave  to  supplement  the 
record  with  copies  of  advertisements  published 

by  it  shortly  before  and  after  the  oral  argu- 
ment in  this  court.  While  we  would  ordinarily 

not  consider  evidence  that  was  nut  before  liie 

District  Court,  we  grant  the  motion,  because 
we  are  framing  the  temporary  injunction,  a 
the  recent  advertising  bears  on  the  nature 

the  provisions  that  should  be  included  in  that 
inj'jnction. 
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.•i<c  because  I  consider  that  it  has  been 

i,.  Mionstrated  that  the  particular  state- 

li-.cnts  enjoined  are  misleading. 

APPENDIX 

Injunction  Order 

petitioner,  the  Federal  Trade  Conamis- 
-ion,  having  invoked  the  authority  of 
ihis  court  pursuant  to  15  U.S.C.  §  53(a) 
for  the  purpose  of  temporarily  enjoining 
ihe  respondent  from  disseminating  ad- 

vertisements which  the  Commission  has 
reason  to  believe  violate  section  12  of  the 
Federal  Trade  Commission  Act,  15  U.S.C. 

§  52;    the  court  hereby  finds  as  follows: 
The  court  has  jurisdiction  over  the 

viubject  matter  and  the  respondent. 

Eggs  are  a  "food"  as  defined  by  15 
U.S.C.  §  55(b). 
The  Federal  Trade  Commission  has 

rn;i(le  a  proper  showing  that  it  has  rea- 

son to  believe  that  the  respondent's  ad- 
vertisements for  eggs  which  have  been 

disseminated  in  commerce  or  through  the 

L'nited  States  mails  were  false  in  viola- 
lion  of.  15  U.S.C.  §  52. 
The  Federal  Trade  Commission  has 

made  a  proper  showing  that  the  issuance 
of  a  temporary  injunction  against  re- 

spondent's continued  dissemination  of 
advertisements  which  the  Commission 

had  reason  to  believe  were  false,  pending 
completion  of  its  administrative  proceed- 

ing with  respect  to  respondent,  would  be 
in  the  public  interest. 

It  is  therefore  ordered  that  respon- 
dent, National  Commission  on  Egg  Nu- 

trition, is  forthwith  enjoined  from  dis- 
>«-minating  or  causing  the  dissemination 
of  any  advertisement  by  means  of  the 

l'nited  States  mails  or  by  any  means  in 
'■'•mnierce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act, 
which  directly  or  indirectly: 

1.  Represents  that  there  is  no  scien- 
tific evidoice  that  consuming  eggs, 

even  in  large'  quantities,  increases 
the  risk  of  heart  attacks,  heart  or 
artery  disease,  or  any  attendant 
condition; 

2.  Represents  the  insignificance  of 
the    available    scientific    evidence 

that  the  consumption  of  eggs  may 
increase  the  risk  of  heart  attacks, 

heart  or  artery  disease,  or  any  at- 
tendant condition,  or  represents 

that  there  is  overwhelming  scien- 
tific evidence  or  otherwise  misre- 

presents the  amount  of  scientific 
evidence,  if  any,  that  eating  eggs 
does  not  increase  the  risk  of  heart 

attacks,  heart  or  artery  disease,  or 
any  attendant  condition; 

3.  Represents  that  there  exists,  or  de- 
scribes, scientific  evidence  which 

supports  the  theory  that  eating 
eggs  does  not  increase  or  in  any 
way  decreases  the  risk  of  heart  at- 

~  tacks,  heart  or  artery  disease,  or 
'  :  -J  attendant  conditions,  unless  such 

representation  is  accompanied  by  a 

statement-  that  this  theory  and  its 

supporting  evidence  are  the  sub- 
ject of  considerable  scientific  con- 

troversy, and  there  is  much  evi- 
dence to  the  contrary. 

It  is  further  ordered  that  respondent 
shall: 

Distribute  or  mail  a  copy  of  this  order, 
within  30  days  from  the  date  of  this 
order,  to  each  of  its  members  and  to  all 

persons,  corporations,  associations  or  oth- 
er entities  to  which  it  has  provided  ad- 

vertising materials  for  publication  or 
republication  and  which  contain  any  of 
the  claims  which  respondent  is  enjoined 
by  this  order  from  making; 

Furnish  petitioner,  within  30  days 
from  the  date  of  this  order,  with  a  list  of 
all  members,  persons,  corporations  or 
other  entities  to  whom  it  has  furnished 

copies  of  this  order  as  required  above; 
and  ^ 

Notify  the  Commission  at  least  30 

days  prior  to  any  proposed  change  in 
NCEN,  such  as  dissolution,  emergence  of 
a  successor  corporation,  or  any  other 

change  in  the  corporation  which  may  af- 
fect compliance  with  obligations  arising 

out  of  this  order. 

This  order  shall  continue  in  effect  un- 

til the  pending  complaint  against  respon- 
dent by  petitioner  Federal  Trade  Com- 

mission (F.T.C.  Docket  No.  8987)  is  ei- 
ther dismissed  by  petitioner  or  until  a 

final  order  issued  by  jjetitioner  against 
respondent  in  that  matter  becomes  final 
as  defined  by  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  §  45, 
unless  sooner  vacated  or  modified  by  this 
court. 
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NATIONAL  COM'N  ON  EGG  NUTRITION  v.  F.  T.  C.  157 
cite  as  570  F.2d  157  (1977) 

iting  false  and  misleading  advertising  by 

egg  industry  trade  association  concerning 
the  relationship  between  cholesterol,  eggs, 
and  heart  disease.  The  Court  of  Appeals, 

Tone,  Circuit  Judge,  held  that:  (1)  evidence 

sustained  determination  that  representa- 
tions made  by  the  industry  and  various 

advertisements  had  been  false;  (2)  the 

statements  complained  of  were  not  immune 
under  the  First  Amendment  from  FTC  ac- 

tion; (3)  order  was  not  unconstitutionally 

vague,  but  (4)  industry  should  not  have 
been  required  to  include,  in  any  future 

statements  concerning  the  relationship  be- 
tween eggs  and  heart  disease,  information 

that  many  medical  experts  believe  that  in- 
creased consumption  of  cholesterol  may  in- 

crease the  risk  of  heart  disease. 

Enforced  in  part. 

1.  Amicus  Curiae  <s=>l 
Argument  which  was  not  made  before 

the  Federal  Trade  Commission  or  by  the 

parties  themselves  in  the  Court  of  Appeals 

was  not  properly  before  the  Court  of  Ap- 

peals when  presented  in  brief  filed  by  ami- 
cus curiae. 

NATIONAL  COMMISSION  ON  EGG 
NUTRITION  and  Richard  Weiner, 

Inc.,  Petitioners-Appellants, 
V. 

FEDERAL  TRADE  COMMISSION, 

Respondent-Appellee. 

Nos.  76-1969  and  76-1975. 

United  States  Court  of  Appeals, 
Seventh  Circuit. 

Argued  June  17,  1977. 

Decided  Nov.  29,  1977. 

As  Amended  Dec.  6,  1977. 

Supplemental  Opinion  on  FTC's  Motion  to 
Amend  Judgment  Jan.  23,  1978. 

Following  remand,  517  F.2d  485,  Feder- 
al Trade  Commission  entered  order  prohib- 

2.  Trade  Regulation  <s=802 
Evidence  sustained  determination  of 

Federal  Trade  Commission  that  advertising 

statements  made  by  trade  association  of  the 

egg  industry  concerning  lack  of  relationship 
between  cholesterol,  eggs,  and  heart  disease 
were  false. 

3.  Constitutional  Law  <^90(1) 

First  Amendment  embraces  the  inter- 
ests of  both  the  speaker  and  the  prospective 

audience.    U.S.C.A.Const.  Amend.  1. 

4.  Constitutional  Law  o=90.1(l) 

Advertising  statements  of  egg  industry 

which  categorically  and  falsely  denied  the 

existence  of  evidence  considering  relation- 
ship between  cholesterol,  eggs,  and  heart 

disease,  which  evidence  in  fact  existed, 

were  not  immune  under  the  First  Amend- 
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ment  from  FTC  order  prohibiting  false  ad- 
vertising. U.S.C.A.Const.  Amend.  1;  Fed- 

eral Trade  Commission  Act,  §§  5,  12,  15 
U.S.C.A.  §§  45,  52. 

5.  Trade  Regulation  «=816 

Neither  the  use  of  the  term  "advertise- 

ment" in  FTC  order  prohibiting  certain  mis- 
leading statements  in  advertising  nor  state- 

ment of  the  Administrative  Law  Judge  that 
he  did  not  predicate  a  finding  of  violation 

on  certain  materials  published  by  the  re- 
spondent rendered  the  order  unconstitution- 

ally vague.  Federal  Trade  Commission  Act, 
§§  5,  12,  15  U.S.C.A.  §§  45,  52. 

6.  Trade  Regulation  <s=816 
Provision  of  Federal  Trade  Commission 

order  prohibiting  advertising  which  repre- 
sented as  insignificant  the  available  scien- 

tific evidence  that  the  consumption  of  die- 
tary cholesterol,  including  that  in  eggs,  may 

increase  the  risk  of  heart  disease  or  which 

otherwise  misrepresented  the  amount  of 
scientific  evidence  that  eating  eggs  does  not 
increase  the  risk  of  heart  attacks  was  not 

unconstitutionally  vague.  Federal  Trade 
Commission  Act,  §§  5,  12, 15  U.S.C.A.  §§  45, 
52;   U.S.C.A.Const.  Amend.  1. 

7.  Trade  Regulation  <^812 
Federal  Trade  Commission,  in  barring 

false  and  misleading  advertisements,  was 

not  limited  to  prohibiting  the  precise  mis- 
representations which  had  occurred  in  the 

past.  Federal  Trade  Commission  Act,  §§  5, 
12,  15  U.S.C.A.  §§  45,  52. 

8.  Constitutional  Law  e=  90.1(1) 

First  Amendment  does  not  permit  Fed- 
eral Trade  Commission  to  impose  a  remedy 

for  false  and  misleading  advertising  which 
is  broader  than  that  necessary  to  prevent 

deception  or  correct  the  effects  of  past  de- 
ception. U.S.C.A.Const.  Amend.  1;  Federal 

Trade  Commission  Act,  §§  5,  12,  15  U.S.C.A. 

§§  45,  52. 

•  The  Honorable  William  J.  Campbell,  Senior  Dis- 
trict Judge  of  the  United  States  District  Court 

for  the  Northern  District  of  Illinois,  is  sitting  by 
designation. 

9.  Trade  Regulation  ©=812 
In  the  absence  of  showing  of  long  his- 

tory of  deception  on  the  part  of  egg  indus- 
try with  respect  to  advertisements  concern- 
ing relationship  between  cholesterol,  eggs, 

and  heart  disease.  Federal  Trade  Commis- 
sion requirement  that  the  industry  include 

in  any  future  advertisements  concerning 
the  relationship  between  eggs  and  heart 
disease  the  statement  that  many  medical 

experts  believe  the  increased  consumption 
of  dietary  cholesterol,  including  that  in 

eggs,  may  increase  the  risk  of  heart  attack; 
egg  industry  should  not  have  been  required 
to  argue  the  other  side  of  the  controversy; 
the  requirement  could  be  imposed  only 

when  the  industry  chose  to  make  a  repre- 
sentation as  to  the  state  of  available  evi- 

dence or  information  concerning  the  contro- 
versy. U.S.C.A.Const.  Amend.  1;  Federal 

Trade  Commission  Act,  §§  5,  12,  15  U.S.C.A. 

§§  45,  52. 

James  L.  Fox,  Donald  P.  Colleton,  Chica- 

go, 111.,  for  petitioners-appellants. 

John  T.  Fischbach,  Atty.,  F.  T.  C,  Wash- 

ington, D.  C,  for  respondent-appellee. 

Before  SPRECHER  and  TONE,  Circuit 

Judges,  and  CAMPBELL,  Senior  District 

Judge.* TONE,  Circuit  Judge. 

The  subject  of  this  appeal  is  commercial 

speech  under  the  First  Amendment.  Act- 
ing pursuant  to  its  power  to  prohibit  false 

and  misleading  advertising,  the  Federal 
Trade  Commission  has  entered  a  final  order 

directing  petitioners  to  cease  and  desist 

from  disseminating  advertisements  contain- 
ing statements  to  the  effect  that  there  is  no 

scientific  evidence  that  eating  eggs  increas- 

es the  risk  of  heart  and  circulatory  disease.* 
Certain  statements  ancillary  to  the  one  just 
described  are  also  prohibited,  and  the  right 
to  make  still  others  is  limited  and  condi- 

1.  The  term  "heart  and  circulatory  disease"  is 
used  in  this  opinion  to  include,  in  the  Commis- 

sion's phrase,  "heart  attacks,  heart  disease, 
atherosclerosis,  arteriosclerosis,  or  any  attend- 

ant condition." 
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tioned  by  the  order.  We  sustain  the  order, 
except  for  a  provision  which  we  hold  to  be 
overbroad. 

Petitioners  are  a  trade  association  that 

calls  itself  the  National  Commission  on  Egg 
Nutrition  (NCEN),  and  its  advertising 
agency,  Richard  Weiner,  Inc.  Despite  its 

official-sounding  title,  NCEN  was  formed 
by  members  of  the  egg  industry,  to  counter- 

act what  the  FTC  described  as  "anti-choles- 
terol attacks  on  eggs  which  had  resulted  in 

steadily  declining  per  capita  egg  consump- 

tion." To  carry  out  this  mission,  NCEN, 
with  Weiner's  assistance,  mounted  an  ad- 
vertismg  and  public  relations  campaign  to 
convey  the  message  that  eggs  are  harmless 
and  are  needed  in  human  nutrition.  In 

1974  the  FTC  filed  a  complaint  charging 
petitioners  with  having  violated  §§  5  and  12 
of  the  Federal  Trade  Commission  Act,  15 

U.S.C.  §§  45,  52,  by  placing  newspaper  ad- 
vertisements containing  various  false  and 

misleading  statements  with  respect  to  the 
relationship  between  eating  eggs  and  heart 
and  circulatory  disease.  In  its  answer, 

NCEN  admitted  that  it  had  made  represen- 
tations in  its  advertising  concerning  the  ab- 

sence of  scientific  evidence  that  eating  eggs 
increases  the  risk  of  heart  and  circulatory 

disease  and  also  had  represented  that  eat- 
ing eggs  does  not  increase  the  blood  choles- 

terol level  in  a  normal  person,  but  stated 

that  it  was  no  longer  making  such  represen- 
tations in  its  advertising.  NCEN  did  not 

contest  that  other  representations  charged 
were  misleading  but  denied  having  made 
them. 

After  filing  its  complaint,  the  FTC 

sought  a  temporary  injunction  in  the  Dis- 

2.  Petitioners  are  forbidden  from  making  any 
statement  which  directly  or  indirectly  repre- 
sents 

.  that  there  is  scientific  evidence  that 

dietary  cholesterol,  including  that  in  eggs, 
decreases  the  risk  of  .  .  .  heart  [and 
circulatory]  disease    .  . ; 

that  there  is  scientific  evidence  that 

avoiding  dietary'  cholesterol,  including  that  in 
eggs,  increases  the  risk  of  .  .  .  heart 
[and  circulatory]  disease    .  . ; 
.  .  .  that  eating  eggs  does  not  increase 
the  blood  cholesterol  level  in  a  normal  per- son; 

trict  Court  under  §  13(a)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  §  53(a),  to 

prohibit  NCEN  from  continuing  its  alleged- 

ly false  advertising  while  the  administra- 
tive proceeding  was  pending.  The  District 

Court  denied  the  relief  sought  by  the  FTC, 
We  reversed  and  directed  the  entry  of  an 

injunction  forbidding  the  misrepresenta- 
tions complained  of  but  allowing  NCEN  to 

make  "a  fair  presentation  of  its  side  of  the 
controversy."  FTC  v.  National  Commission 
on  Egg  Nutrition,  517  F.2d  485,  489  (7th 
Cir.  1975),  cert,  denied,  426  U.S.  919,  96 
S.Ct.  2623,  49  L.Ed.2d  372  (1976). 

After  hearing  the  evidence,  an  adminis- 
trative law  judge  sustained  the  allegations 

of  the  complaint  and  recommended  a  cease 
and  desist  order.  On  appeal  to  the  FTC, 

the  AU's  findings  were  sustained  and  the 
recommended  order  was  adopted  with  some 
modifications.  NCEN  and  Weiner  have 

filed  petitions  for  review  of  that  order  by 
this  court.    Only  NCEN  has  filed  a  brief. 

The  order  directs  NCEN  and  Weiner  to 

cease  and  desist  from  disseminating,  by 
mail  or  means  in  or  affecting  commerce, 

advertising  which  directly  or  indirectly 
makes  certain  specified  representations. 
The  one  which  is  of  principal  concern  here 

is  "that  there  is  no  scientific  evidence  that 
eating  eggs  increases  the  risk  of  .  .  . 

heart  [and  circulatory]  disease  .  .  .  ." 
Other  specifically  prohibited  statements, 
which  the  FTC  found  petitioners  had  made 
in  the  past,  are  variations  on  the  same 

general  theme.^  In  addition,  any  represen- 
tation concerning  the  relationship  of  eating 

eggs,  or  of  dietary  cholesterol,  including 

that  the  blood  cholesterol  level  is 

prevented  from  being  raised  or  lowered  by 
dietary  cholesterol  intake; 

that  the  human  body  increases  its 
manufacture  of  cholesterol  in  an  amount 

equal  to  a  decrease  in  dietary  cholesterol intake; 

that  the  average  human  body  elimi- 
nates the  same  amount  of  cholesterol  as  that eaten; 

that  dietary  cholesterol,  including 

that  in  eggs,  is  needed  by  the  body  for  build- 
ing sex  hormones,  for  transmitting  nerve  im- 

pulses and  for  maintaining  life  in  cells  . 
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that  in  eggs,  to  heart  and  circulatory  dis- 
ease, is  permissible  only  if 

it  is  clearly  and  conspicuously  disclosed  in 
immediate    conjunction    therewith    that 

many  medical  experts  believe  that  exist- 
ing evidence  indicates  that  increased  con- 

sumption of  dietary  cholesterol,  including 
that  in  eggs,  may  increase  the  risk  of 
heart  disease. 

Also  forbidden  is  any  statement  which 

[rjepresents  as  insignificant  the  available 
scientific  evidence  that  the  consumption 
of  dietary  cholesterol,  including  that  in 
eggs,  may  increase  the  risk  of     .      .      . 
heart  disease,      ...      or   represents 

that  there  is  overwhelming  scientific  evi- 
dence   or    otherwise    misrepresents    the 

amount  of  scientific  evidence  that  eating 
eggs  does  not  increase  the  risk  of  . 

heart  disease     .      .      .     [or]  [mjisrepre- 
sents  in  any  other  manner  the  physiologi- 

cal effects  of  consuming  dietary  choles- 
terol or  eggs. 

The  order  also  prohibits  NCEN  from  using 

its  name  ".  .     unless  it  is  clearly  and 
conspicuously  disclosed  in  immediate  con- 

junction with  the  name  that  the  National 
Comm.ission  on  Egg  Nutrition  is  composed 
of  egg  producers  and  other  individuals  and 
organizations  of,  or  relating  to,  the  egg 

industry." 
[1]  NCEN  does  not  challenge  the  re- 

quirement that  it  identify  itself  as  a  trade 
association  if  it  wishes  to  continue  using  its 

current  title.  Nor  does  it  specifically  chal- 
lenge the  findings  that  the  various  state- 
ments found  to  have  been  made,  other  than 

the  "no  scientific  evidence"  statement,  were 
false  and  misleading.  The  debate  before  us 
is  focused  on  that  statement,  ;.  e.,  that 
there  is  no  scientific  evidence  linking  the 
eating  of  eggs  to  an  increased  risk  of  heart 
and  circulatory  disease.  NCEN  argues, 
first,  that  the  statement  is  true;  second, 

that  even  if  it  is  misleading,  the  FTC's 
prohibition   infringes    upon    NCEN's    First 
3.  The  Association  of  .National  Advertisers,  Inc., 

in  an  amicus  brief  filed  in  support  of  NCEN, 

argues  that  the  FTC's  hearing  procedures  vio- lated the  First  Amendment  standards  set  forth 
in  Blount  v.  Rizzi.  400  U.S.  410.  417,  91  S.Ct. 
423.  27  L.Ed.Zd  498  (1971).    As  the  FTC  points 

Amendment  rights;  and,  finally,  that  even 

if  the  FTC's  holding  of  a  violation  is  upheld, 
its  order  is  unconstitutionally  vague  and 

overbroad,  going  beyond  what  is  necessary 

to  remedy  that  violation.' 
I.     Falsity 

[2]  What  the  FTC  describes  as  the 

"diet/heart  disease"  hypothesis,  subscribed 

to  by  "many  well-qualified  medical  science 
experts     .  . ,  with  varying  degrees  of 

conviction,"  is  as  follows:  For  many  people, 
the  amounts  of  cholesterol  and  saturated 

fats  which  are  ingested  affect  the  risk  of 
heart  and  circulatory  disease;  increasing 

the  amounts  increases  the  risk,  and  decreas- 
ing the  amounts  decreases  the  risk. 

Egg  yokes  contain  substantially  more 
cholesterol  than  any  other  commonly  eaten 

food  and  are  a  major  contributor  of  choles- 
terol in  the  American  diet.  The  yoke  of  one 

egg  provides  cholesterol  in  an  amount  equal 
to  about  one-third  of  the  average  daily  per 

capita  consumption  of  cholesterol.  (Al- 
though the  yoke  also  contains  saturated  fat, 

the  amount  per  egg  is  equal  to  less  than 

four  percent  of  the  average  per  capita  in- 
take of  that  substance.) 

The  diet/heart  disease  h}^othesis  is  based 

on  several  propositions:  First,  in  many  peo- 
ple the  cholesterol  level  in  the  blood  stream 

(serum  cholesterol)  is  affected  by  the 
amount  of  cholesterol  and  saturated  fat  in 

the  diet.  Second,  relatively  high  levels  of 
serum  cholesterol  have  been  associated  with 

relatively  high  incidence  of  coronary  heart 

disease  in  sample  populations.  Third,  rela- 
tively high  levels  of  serum  cholesterol  con- 

tribute to  the  formation  of  atherosclerotic 

lesions,  which  precipitate  heart  disease. 
These  propositions  have  been  formulated  by 

scientists  based  upon,  in  the  FTC's  words, 
"the  results  of  a  large  body  of  clinical-path- 

ological, experimental,  and  epidemiological 

studies."  After  describing  these  studies, 
the  ALJ  had  found  that  they 

out,  however,  this  argument  was  not  made  be- 
fore the  FTC  or  even  by  the  petitioners  them- 

selves in  this  court  and  is  therefore  not  proper- 
ly before  us.  See  American  Meat  Institute  v. 

En\ironmental  Protection  Agency,  526  F.2d 
442,  449  (7th  Cir.  1975). 
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were  conducted  using  scientific  methodol- 
ogies, were  performed  by  competent  and 

highly  regarded  investigators,  have  been 
reported  in  recognized  scientific  journals 

after  peer  review,  and  have  been  general- 
ly accepted  by  experts  in  the  field  and  by 

the  scientific  community. 

These  administrative  findings  of  fact  are 
not  challenged  by  NCEN.    Instead,  it  relies 
upon  testimony  of  its  own  expert  witnesses 
that  some  scientists  and   doctors  are  not 

persuaded  by  the  studies,  and  that  in  the 
opinion  of  the  witnesses  the  studies  are  not 

"evidence"  and,  in  the  words  of  one  witness, 
"would  not  convince  anybody  that  the  num- 

ber of  eggs  consumed  does  increase  the  risk 

of  ischemic  heart  disease." 
The    FTC    concluded    that,    impossible 

though  it  may  be  to  determine   whether 
consuming  eggs  in  fact  increases  the  risk  of 
heart  and  circulatory  disease,  it  is  possible 
to  determine  the  existence  and  amount  of 

evidence  on  that  issue.     Referring  to  the 

testimony  of  NCEN's  experts  that,  in  their 
opinion,  there  was  no  evidence  of  a  connec- 

tion between  eggs  and  heart  and  circulatory 
disease,  the  FTC  said  that 

in  rendering  their  testimony  respondents' 
witnesses  did  not  dispute  the  fact  that 

many  experts,  in  the  exercise  of  reasona- 
ble, albeit  disputed,  scientific  judgment, 

have  relied  upon  a  large  body  of  scientific 

studies  in  formulating  the  diet/heart  dis- 
ease hypothesis. 

Responding  to  the  argument  that  the  "no 
evidence"  statement  would  be  recognized 
by  readers  as  merely  an  expression  of  opin- 

ion, the  FTC  said, 

Unfortunately,     however,     the     phrase 

"there  is  no  evidence"  is  also,  and  perhaps 
more  reasonably  subject  to  the  interpre- 

tation that  "there  do  not  exist  competent 

4.    The  FTC  went  on  to  say. 
It  is  well  established,  and  critical  to  the 

notion  of  preventing  false  advertising,  that 
where  an  advertisement  conveys  more  than 

one  meaning,  one  of  which  is  false,  the  adver- 
tiser is  liable  for  the  misleading  variation. 

Murray  Space  Shoe  Corp.  v.  FTC,  304  F.2d 
270.  272  (2d  Cir.  1963);  Rhodes  Pharmacal 
Co.  V.  Federal  Trade  Commission,  208  F.2d 

383,  387  (7th  Cir.  1953),  modified  by  restat- 

ing the  Commission's  order,  348  U.S.  940,  75 
S.Ct.  361,  99  L.Ed.  736  (1953).    Nor  does  our 

and  reliable  scientific  studies  from  which 

well-qualified  experts  could  reasonably 
hypothesi?«  that  eating  eggs  increases 

the  risk  of  heart  disease."  This  latter 
message  is  patently  false  and  misleading.* 
As  the  Third  Circuit  observed  in  Benefi- 

cial Corp.  V.  FTC,  542  F.2d  611,  617  (1976), 
cert,  denied,  430  U.S.  983,  97  S.Ct.  1679,  52 

L.Ed.2d  377  (1977),  "[w]hether  particular 
advertising  has  a  tendency  to  deceive  or 

mislead  is  obviously  an  impressionistic  de- 
termination more  closely  akin  to  a  finding 

of  fact  than  to  a  conclusion  of  law,"  Ap- 
plying the  "substantial  evidence"  rule,  and 

giving  due  regard  to  the  FTC's  expertise, 
we  cannot  disturb  the  finding. 

Moreover,  our  own  finding,  if  it  were  our 

province  to  make  one,  would  be  less  charita- 
ble to  petitioners  than  that  of  the  FTC. 

The  various  scientific  studies  and  the  ex- 

pert opinions  based  on  those  studies  consti- 
tute evidence,  not  merely  in  the  legal  sense, 

but  in  the  commonly  understood  sense  of 
that  word.     That  a  given  expert  is   not 
persuaded  by  the  studies  does  not  remove 

them,  or  another  expert's  contrary  opinion, 
from  the  category  of  evidence.     After  re- 

viewing the  record  now  before  us,  we  find 
no  reason  to  alter  the  conclusion  stated  in 

our  opinion   on   the   interlocutory   appeal: 

NCEN  has  done  more  than  espouse  one 
side  of  a  genuine  controversy     .      ... 

It  has  made  statements  denying  the  ex- 
istence of  scientific  evidence  which  the 

record  clearly  shows  does  exist.     These 

statements  are,  therefore,  false  and  mis- leading. 

517  F.2d  at  489. 

II.     The  First  Amendment 

The  argument  most  strongly  pressed  is 

that  the  FTC's  order  impinges  upon  First 

application  of  that  principle  in  this  instance 
rest  upon  some  mere  semantic  quibble  or 
strained  interpretation  of  words,  since  that 

meaning  of  respondents'  claim  which  de- 
ceives is  one  which  is  likely  to  be  understood, 

and  reasonably  so,  by  consumers.  A  more 
appropriate  statement  of  the  principle  in  this 
case  might  thus  be  that  an  otherwise  false 
advertisement  is  not  rendered  acceptable 
merely  because  one  possible  interpretation  of 
it  is  not  untrue. 



953 

162 570  FEDERAL  REPORTER.  2d  SERIES 

Amendment  guarantees,  which,  at  least 
since  Bigehw  v.  Virginia,  421  U.S.  809,  95 
S.Ct.  2222,  44  L.Ed.2d  600  (1975),  extend  to 
commercial  speech.  It  is  argued  that  the 
principles  established  in  Virginia  State 
Board  of  Pharmacy  v.  Virginia  Citizens 
Consumer  Council,  Inc.,  425  U.S.  748,  96 
S.Ct.  1817,  48  L.Ed.2d  346  (1976),  prohibit 
the  agency  from  considering  the  content  of 
the  statement  without  reference  to  the 

state  of  mind  with  which  it  was  uttered, 

and  require  that  a  commercial  misrepresen- 
tation on  a  controversial  public  issue  be 

treated  in  the  same  manner  as  it  would  a 

libel  of  a  public  figure,  see  New  York  Times 
Co.  V.  Sullivan,  376  U.S.  254,  84  S.Ct.  710,  11 
L.Ed. 2d  686  (1964),  /.  e.,  as  actionable  only 
if  it  is  made  deliberately  or  with  reckless 
disregard  for  the  truth. 

In  the  Virginia  Pharmacy  opinion,  upon 
which  NCEN  relies,  the  Court  e.xpressly 
recognized  that  the  First  Amendment  did 

not  interfere  with  a  "State's  dealing  effec- 
tively" with  the  problem  of  "deceptive  or 

misleading"  commercial  speech,  even  when 
it  is  "not  provably  false,  or  even  wholly 
false,"  The  state  is  not  prohibited  "from 
insuring  that  the  stream  of  commercial  in- 

formation flow  cleanly  as  well  as  freely." 
425  U.S.  at  771-772,  96  S.Ct.  at  1831.  This 
position  was  amplified  by  the  Court  in 
Bates  V.  State  Bar  of  Arizona,  433  U.S. 

350,  381-384,  97  S.Ct.  2691,  2708-2709,  53 
L.Ed.2d  810  (1977): 

Advertising  that  is  false,  deceptive,  or 
misleading  of  course  is  subject  to  re- 

straint. See  Virginia  Pharmacy  Board  v. 
Virginia  Citizens  Council,  425  U.S.  at 

771-772  [96  S.Ct.  1817]  and  n.  24  .  .  . 
Since  the  advertiser  knows  his  product 
and  has  a  commercial  interest  in  its  dis- 

semination, we  have  little  worry  that  reg- 
ulation to  assure  truthfulness  will  dis- 

courage protected  speech.  Id.,  at  n.  24 
.  .  And  any  concern  that  strict 

requirements  for  truthfulness  will  unde- 
sirably inhibit  spontaneity  seems  inappli- 

cable because  commercial  speech  general- 
ly is  calculated.  Indeed,  the  public  and 

private  benefits  from  commercial  speech 
derive  from  confidence  in  its  accuracy 
and  reliability.    Thus,  the  leeway  for  un- 

truthful or  misleading  expression  that 
has  been  allowed  in  other  contexts  has 
little  force  in  the  commercial  arena. 

See  also  Mr.  Justice  Stevens'  statement  in 
Young  V.  American  Mini  Theatres,  427  U.S. 

50,  68-69,  96  S.Ct.  2440,  49  L.Ed.2d  310 
(1976);  and  see  Linmark  Associates,  Inc.  v. 
Township  of  Willingboro,  431  U.S.  85,  97 
S.Ct.    1614,    1618,   52   L.Ed.2d    155   (1977). 

[3]  The  Court's  recognition  that  the 
First  Amendment  does  not  preclude  re- 

straint of  false,  misleading,  or  deceptive 
advertising  is  consistent  with  the  principle 
that  the  protection  afforded  to  speech  of 

any  kind  is  to  be  determined  by  "assessing 
the  First  Amendment  interest  at  stake  and 

weighing  it  against  the  public  interest  al- 

legedly served  by  the  regulation."  Bigelow 
V.  Virginia,  supra,  421  U.S.  at  826,  95  S.Ct. 
at  2235.  The  First  Amendment  interest  is 
twofold:  it  embraces  the  interests  of  both 

the  speaker  and  the  prospective  audience, 
which,  in  the  case  of  commercial  speech, 

consists  of  consumers.  The  consumers'  in- 
terest, which  is  in  obtaining  information  on 

which  to  base  the  decision  of  whether  to 

buy,  see  Linmark  Associates,  Inc.  v.  Town- 
ship of  Willingboro,  supra,  97  S.Ct.  at  1618, 

is  served  by  insuring  that  the  information  is 
not  false  or  deceptive,  and,  in  fact,  coincides 

with  the  public  interest  served  by  the  regu- 
lation. The  fact  that  health  is  involved 

enhances  the  interests  of  both  consumers 

and  the  public  in  being  assured  "that  the 
stream  of  commercial  information  flow 

cleanly  as  well  as  freely."  Virginia  State 
Board  of  Pharmacy  v.  Virginia  Citizens 
Consumer  Council,  Inc.,  supra,  425  U.S.  at 

772,  96  S.Ct.  at  1831.  When  these  consider- 
ations, together  with  those  expressed  by  the 

Court  in  Bates  relating  to  the  hardiness  of 
commercial  speech,  are  balanced,  the  scale 
is  tipped  in  favor  of  regulation. 

[4]  NCEN  argues  that  its  advertise- 
ments do  not  fit  the  paradigm  of  commer- 

cial speech  which  the  Court  had  in  mind  in 

Virginia  Pharmacy,  viz.,  "speech  that  does 
'no  more  than  propose  a  commercial  trans- 

action,' "  425  U.S.  at  771,  96  S.Ct.  at  1830,  n. 
24,  quoting  from  Pittsburgh  Press  Co.   v. 
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Human  Relations  Comm'n,  413  U.S.  376, 
385,  93  S.Ct.  2553,  37  L.Ed.2d  669  (1973), 
but  rather  were  expressions  of  opinion  on 
an  important  and  controversial  public  issue. 
Thus,  it  is  said,  they  are  more  like  the  paid 
political  advertisements  in  \cw  York  Times 
Co.  V.  SuUivan,  376  U.S.  254,  84  S.Ct.  710,  11 
L.Ed.2d  686  (1964).  First,  as  to  the  nature 

and  purpose  of  NCEN's  statements,  they 
were  not  phrased  as  statements  of  opinion 

but  categorically  and  falsely  denied  the  ex- 
istence of  evidence  that  in  fact  exists  and 

were  made  for  the  purpose  of  persuading 
the  people  who  read  them  to  buy  eggs. 
Second,  as  to  the  nature  of  the  issue,  the 

right  of  government  to  restrain  false  adver- 
tising can  hardly  depend  upon  the  view  of 

an  agency  or  court  as  to  the  relative  impor- 
tance of  the  issue  to  which  the  false  adver- 
tising relates.  Third,  as  to  the  intended 

scope  of  the  Supreme  Court's  expressions 
on  the  subject  of  commercial  speech,  we 

believe  they  were  not  intended  to  be  nar- 
rowly limited  to  the  mere  proposal  of  a 

particular  commercial  transaction  but  ex- 
tend to  false  claims  as  to  the  harmlessness 

of  the  advertiser's  product  asserted  for  the 
purpose  of  persuading  members  of  the  read- 

ing public  to  buy  the  product.  The  nature 
of  the  communication  is  not  changed  when 
a  group  of  sellers  joins  in  advertising  their 
common  product.  See  Note,  Protection  for 
Commercial  Advertising,  44  U.Chi.L.Rev. 
205,  231  (1976).  The  considerations  the 

Court  has  viewed  as  distinguishing  commer- 
cial speech  from  other  speech,  stated  in  the 

passage  from  Bates  quoted  above,  are 
present  here.  The  order  does  not  offend 
the  First  Amendment. 

III.     Vagueness 

[5]  NCEN's  argument  that  the  order  is 
unconstitutionally  vague  is  based  on  the 

ALJ's  statement .  of  his  reasons  for  not 

"predicat[ing]"  a  "finding  of  violation"  on 
certain  of  the  materials  published  by 
NCEN.  In  the  material  in  question  were 
quotations  from  an  advisory  report  of  a 
committee  of  British  experts  published  by 
the  British  Government  and  from  an  edito- 

rial in  an  American  medical  journal,  and 

commentary  by  NCEN  critical  of  govern- 
mental action,  including  that  of  the  FTC  in 

this  case.     The  AL3  said  these  materials 

"may   warrant  .First   Amendment   protec- 
tion," because  they  lacked  the  "strong  pro- 

motional message"  of  the  condemned  mate- 
rial, were  "basically  true,"  contained  infor- 

mation which  was  "a  matter  of  public  con- 
cern,"    and     constituted     "comment     on 

government  action."     The  FTC,  however, 
stated, 

[W]e  must  reject  the  suggestion  attrib- 
uted to  the  AU  .      .     that  [the  ma- 

terials just  described]  are  necessarily  not 
commercial   publications,   although   they 
do  not  form  the  basis  for  our  finding  of 
liability  in  this  matter. 

In  addition,  after  defining  "advertising"  to 
require  a  "tendency  or  capacity  to  induce 
the  sale  of  the  product,"  the   FTC  said, 

Publications  designed  to  convey  the  point 
that  consumption  of  a  particular  product, 
will  not  increase  the  risk  of  heart  disease, 

are  clearly  likely  to  induce  the  purchase 

of  that  product.    The  fact  that  the  mes- 
sage is  conveyed  by  means  of  selected 

quotations  from  the  works  of  scientists 
and  popular  writers  does  not  alter  the 
commercial  character  of  the  publication. 

Nor  is  it  altered  by  self-serving  profes- 
sions   of    eleemosynary    intent,    e.    g. 

"Brought  to  you  in  the  public  interest".^*^ 
If  anything  the  misleading  effect  of  re- 

spondents' advertisements  is  enhanced  by 

casting  them  in  the  guise  of  a  "public 
service  message"  presented  by  an  uniden- 

tified "National  Commission". 

The  FTC's  pronouncement  eliminates  any 
confusion  the  ALJ's  statement  may  have 
caused.     Further  clarification  is  available 

from  the  FTC  upon  request,  if  the  need 
arises.     16  C.F.R.  §  3.61(d).     See  FTC  v. 

Colgate-Palmolive  Co.,  380  U.S.  374,  394,  85 
S.Ct.  1035,  13  L.Ed.2d  904  (1965).    Neither 

the  use  of  the  term  "advertisement"  nor  the 
comments  of  the  ALJ  on  which  NCEN  bas- 

es its  argument  render  the  order  unconsti- 
tutionally vague. 

[6,  7]    The  FTC's  order  also  prohibits  (in 
paragraph  I,  C)  advertising  which 

Some  of  the  advertisements  carried  this  legend. 
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represents  as  insignificant  the  available 
scientific  evidence  that  the  consumption 
of  dietary  cholesterol,  including  that  in 

eggs,  may  increase  the  risk  of  heart  at- 
tacks, heart  disease,  atherosclerosis,  arte- 

riosclerosis, or  any   attendant   condition 

or  which 

otherwise   misrepresents  the  amount  of 
scientific  evidence  that  eating  eggs  does 
not  increase  the  risk   of  heart  attacks, 

heart  disease,  atherosclerosis,  arterioscle- 
rosis, or  any  attendant  condition. 

NCEN  attacks  this  language  as  unconstitu- 
tionally vague.    The  FTC  was  of  course  not 

limited  to  prohibiting  the  precise  misrepre- 
sentations that  had  occurred  in  the  past. 

Here,  as  in  FTC  v.  CoJgatc-Palmolive  Co., 
supra,  380  U.S.  at  393,  85  S.Ct.  at  1047,  the 

challenged  language  is  "as  specific  as  the 
circumstances  will  permit."     In  that  case, 
the  Court  also  stated. 

We  think  it  rea.sonable  for  the  Commis- 

sion to  frame  its  order  broadly  enough  to 
prevent    respondents    from    engaging    in 

similarly  illegal  practices  in  future  adver- 
tisements.   As  we  said  in  Federal  Trade 

Comm'n  v.  Ruberoid  Co.,  343  U.S.  470, 
473  [72  S.Ct.  800,  96  L.Ed.  1081]:   "[T]he 
Commission  is  not  limited  to  prohibiting 
the  illegal  practice  in  the  precise  form  in 
which  it  is  found  to  have  existed  in  the 

past."    Having  been  caught  violating  the 
Act,  respondents  "must  expect  some  fenc- 

ing in."    Federal  Trade  Comm'n  v.  Na- 
tional Lead  Co.,  352  U.S.   419,  431   [77 

S.Ct.  502,  1  L.Ed. 2d  438]. 

380  U.S.   at  395,  85   S.Ct.   at   1048.     The 

challenged  provision  is  not  unconstitutional- 
ly vague. 

IV,  The  Required  Additional  Statement 

The  order  also  directs  NCEN  to  include  in 

any  future  advertisements  or  public  state- 
ment it  makes  concerning  the  relationship 

between  eating  eggs  and  heart  and  circula- 
tory disease,  the  further  statement  that 

many  medical  experts  believe  increased  con- 
sumption of  dietary  cholesterol,  including 

that  in  eggs,  may  increase  the  risk  of  heart 

disease.    (Paragraph  I,  B.)     NCEN  argues 

that,  even  if  its  advertisements  contained 

misrepresentations,  this  provision  of  the  or- 
der exceeds  that  which  is  necessary  to  pre- 
vent repetition  of  the  violation. 

[8, 9]  The  First  Amendment  does  not 
permit  a  remedy  broader  than  that  which  is 
necessary  to  prevent  deception.  Beneficial 

Corp.  V.  FTC.  supra,  542  F.2d  at  619-620,  or 
correct  the  effects  of  past  deception,  War- 

ner-Lambert Co.  V.  FTC,  562  F.2d  749,  760 
(D.C.Cir.  1977).  In  its  present  form,  the 
challenged  condition  on  the  right  to  make 
an  assertion  that  is  not  deceptive  does  not 
meet  this  test.  Because  the  record  here, 

unlike  that  in  Warner-Lambert  Co.  v.  FTC, 

supra,  does  not  show  a.  long  history  of  de- 
ception which  has  so  permeated  the  con- 

sumer mind  that  the  "claim  was  believed  by 
consumers  after  the  false  advertising  had 

ceased,"  id.,  at  771,  we  are  concerned  pri- 
marily with  preventing  future  deception. 

The  condition  in  its  present  form  would 
require  NCEN  to  argue  the  other  side  of 

the  controversy,  thus  interfering  unneces- 
sarily with  the  effective  presentation  of  the 

pro-egg  position.  The  desired  preventive 
effect  can  be  achieved  by  requiring  the 
disclosure  that  there  is  a  controversy  among 
the  experts  and  NCEN  is  presenting  its  side 

of  that  controversy.  The  additional  state- 
ment in  the  form  now  ordered  by  the  FTC 

should  be  required  only  when  NCEN  choos- 
es to  make  a  representation  as  to  the  state 

of  the  available  evidence  or  information 

concerning  the  controversy.  As  thus  modi- 
fied, the  challenged  condition  would  not 

unnecessarily  curtail  NCEN's  right  to 
present  its  position. 

If  the  provision  requiring  an  additional 
statement  is  so  modified  by  the  FTC,  it  will 
be  enforced.  The  rest  of  the  order  will  be 

enforced  in  its  present  form. 

ENFORCED  IN  PART. 

SUPPLEMENTAL  OPINION  ON  FTC'S 
MOTION  TO  AMEND  JUDGMENT 

NUNC  PRO  TUNC 

The  FTC  has  moved  that  we  amend  the 

above  opinion  "by  performing  the  modifica- 

tion of  the  portion  of  the  Commission's  or- 
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der  requiring  affirmative  disclosure  of  cer- 
tain facts  directed  [in  Part  IV]  of  that 

opinion."  A  proposed  form  of  order  is  sub- 
mitted with  the  motion.^  In  response,  peti- 

tioners oppose  the  motion,  r-nd  also  ask,  in 
effect,  that  we  reconsider  other  portions  of 

our  opinion. 

Petitioners  having  omitted  to  file  a  peti- 
tion for  rehearing  within  the  time  allowed 

by  Rule  40(a),  Fed.R.App.P.,  we  decline  to 
entertain  their  request  for  reconsideration. 

Insofar  as  their  arguments  relate  to  their 

interpretation  of  Part  IV  of  the  opinion, 

they  are  without  merit.  It  is  true,  as  we 
said  there,  that  this  record  does  not  show 

effects  of  the  deceptive  advertising  on  the 

consumer  mind  comparable  to  those  in  the 

Warner-Lambert  case,  and  therefore  "we 
are  concerned  primarily  with  preventing  fu- 

ture deception"  (emphasis  supplied).  The 
past  cannot  be  totally  ignored,  however. 
Concrete  evidence  of  past  effects  is  likely  to 

be  difficult  and  expensive,  if  not  impossible, 

to  obtain  in  most  deceptive  advertising 

cases.*  Even  though  such  evidence  is  not 
present,  the  FTC  is  entitled  to  draw  reason- 

able inferences  as  to  the  effects  deceptive 

statements  are  likely  to  have  had  upon  con- 
sumers. Although  the  weight  we  can  give 

to  these  effects  in  the  present  case  is  limit- 
ed by  the  absence  of  any  findings  by  the 

FTC  on  the  subject,  we  are  at  least  entitled 

to  assume  that  many  persons  interested  in 

the  egg-cholesterol  question  have  read 

NCEN's  advertisements,  as  it  was  intended 

5.  In  a  footnote  in  its  supporting  memorandum, 
the  FTC  states  that  its  motion  is  not  a  conces- 

sion of  the  correctness  of  the  modification  and 

reserves  the  right  to  file  a  petition  for  certiorari 
on  this  question. 

6.  See  R.  Pitofsky,  Beyond  Nader  Consumer 
Protection  and  the  Regulation  of  Advertising, 
90  Harv.L.Rev.  661,  698  (1977): 

Comparable  proof  of  deception-per- 
ception-memory influence  would  be  virtually 

impossible  in  most  advertising  cases. 
If  the  Commission  is  to  do  an  effective  job 

in  regulating  deceptive  advertising,  correc- 
tive advertising  must  apply  to  more  than  the 

one-in-a-million  type  of  ad  campaign  present 
in  Wamer-Lambert. 

(Footnote  omitted.) 

7.  See  Judge  J.  Skelly  Wright's  statement  in 
Warner-Lambert  Co.  v.  FTC,  562  F.2d  749.  770 
(D.C.Cir.l977): 

they  should,  and  that  therefore  enough 

taint  remains  to  justify  the  limited  correc- 

tive advertising  order  we  have  approved.' 
The  revised  order  the  FTC  now  asks  us  to 

enter,  which  appears  as  an  appendix  hereto, 
carries  out  the  directions  contained  in  Part 

IV  of  our  opinion.  Inasmuch  as  that  order 

is  presumably  the  one  that  would  be  adopt- 
ed by  the  FTC  if  the  case  were  returned  to 

it,  there  is  no  reason  to  delay  the  proceed- 
ing by  a  remand.  Accordingly,  the  order 

entered  by  the  FTC  is  modified  to  read  as 

shown  in  the  appendix  and,  as  modified,  is 
ordered  enforced. 

ENFORCED  AS  MODIFIED. 

APPENDIX 

The  full  text  of  the  order  of  the  Federal 

Trade  Commission  as  modified,  affirmed, 

and  enforced  by  the  Court  is: 

IT  IS  ORDERED  that  respondents  Na- 
tional Commission  on  Egg  Nutrition  and 

Richard  Weiner,  Inc.,  corporations,  their 

successors  and  assigns,  either  jointly  or 

individually,  and  respondents'  officers, 
agents,  representatives,  and  employees, 

directly  or  through  any  corporation,  sub- 

sidiary, division  or  other  device,  in  con- 
nection with  the  advertising,  offering  for 

sale,  sale  or  distribution  of  eggs  for  hu- 
man consumption  do  forthwith  cease  and 

desist  from: 

A.  Disseminating  or  causing  the  dis- 
semination  of   any   advertisement   by 

[Wjhatever    incremental    chill    is 
caused  by  a  corrective  advertising  order  be- 

yond that  which  would  result  from  a  cease 
and  desist  order  may  well  be  necessary  if  the 
interest  of  consumers  in  truthful  information 
is  to  be  served  at  all.    Otherwise,  advertisers 
remain  free  to  misrepresent  their  products  to 
the    public    through    false    and    deceptive 
claims,  knowing  full  well  that  even  if  the  FTC 
chooses  to  prosecute  they  will  be  required 
only  to  cease  an  advertising  campaign  which 
by  that  point   will,   in  all   likelihood,   have 
served  its  purpose  by  deceiving  the  public 
and  already  been  replaced. 

See  also  Pitofsky,  supra,  n.  6,  at  692-693  and 
nn.   129-130,  and  Note,    "Corrective  Advertis- 

ing" Orders  of  the  Federal  Trade  Commission, 
85  Harv.L.Rev.  477,  482^83  (1973),  both  of 
which  Judge  Wright  cites  in  support  of  the 

quoted  statement. 
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APPENDIX— Continued 
means  of  the  United  States  mails  or  by 
any  means  in  or  affecting  commerce,  as 

"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  which  directly 
or  indirectly 

1.  Represents  that  there  is  no  scientif- 
ic evidence  that  eating  eggs  increases 

the  risk  of  heart  attacks,  heart  disease, 
atherosclerosis,  arteriosclerosis,  or  any 
attendant  condition; 

2.  Represents  that  there  is  scientific 

evidence  that  dietary  cholesterol,  in- 
cluding that  in  eggs,  decreases  the  risk 

of  heart  attacks,  heart  disease,  athero- 
sclerosis, arteriosclerosis,  or  any  attend- 

ant condition; 

3.  Represents  that  there  is  scientific 

evidence  that  avoiding  dietary  choles- 
terol, including  that  in  eggs,  increases 

the  risk  of  heart  attacks,  heart  disease, 
atherosclerosis,  arteriosclerosis,  or  any 
attendant  condition; 

4.  Represents  that  eating  eggs  does 
not  increase  the  blood  cholesterol  level 

in  a  normal  person; 

5.  Represents  that  the  blood  choles- 
terol level  is  prevented  from  being 

raised  or  lowered  by  dietary  cholesterol 
intake; 

6.  Represents  that  the  human  body 
increases  its  manufacture  of  cholesterol 

in  an  amount  equal  to  a  decrease  in 
dietary  cholesterol  intake; 
7.  Represents  that  the  average  human 
body  eliminates  the  same  amount  of 
cholesterol  as  that  eaten; 

8.  Represents  that  dietary  cholesterol, 
including  that  in  eggs,  is  needed  by  the 
body  for  building  sex  hormones,  for 
transmitting  nerve  impulses  and  for 
maintaining  life  in  cells;   or 

9.  Utilizes  the  name  "National  Com- 

mission on  Egg  Nutrition"  unless  it  is 
clearly  and  conspicuously  disclosed  in 
immediate  conjunction  with  the  name 
that  the  National  Commission  on  Egg 
Nutrition  is  composed  of  egg  producers 
and  other  individuals  and  organizations 
of,  or  relating  to,  the  egg  industry. 

B.  Disseminating,  or  causing  the  dis- 
semination, of  any   advertisement  by 

means  of  the  United  States  mails  or  by 
any  means  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  which  directly 
or  indirectly 

1.  Represents  that  eating  eggs  does 
not  increase  the  risk  of  heart  attacks, 

heart  disease,  atherosclerosis,  arterio- 
sclerosis, or  any  attendant  condition  or 

2.  Makes  any  representation  concern- 
ing the  relationship  of  dietary  choles- 

terol, including  that  in  eggs,  to  heart 
attacks,  heart  disease,  atherosclerosis, 

arteriosclerosis,  or  any  attendant  condi- tion 

unless  it  is  clearly  and  conspicuously 
disclosed  in  immediate  conjunction 
therewith  that  there  is  a  controversy 
among  medical  experts  concerning  the 

relationship  of  dietary  cholesterol,  in- 
cluding that  in  eggs,  to  heart  disease, 

and  that  respondents  are  presenting 
their  side  of  that  controversy. 

C.  Disseminating,  or  causing  the  dis- 
semination of,  any  advertisement  by 

means  of  the  United  States  mail  or  by 
any  means  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  which  directly 
or  indirectly 

1.  Represents  that  there  exists,  or  de- 
scribes, scientific  evidence  which  sup- 

ports the  theory  that  consumption  of 
dietary  cholesterol,  including  that  in 

eggs,  does  not  increase  the  risk  of  heart 
attacks,  heart  disease,  atherosclerosis, 

arteriosclerosis,  or  any  attendant  condi- 
tion or 

2.  Makes  any  representation  concern- 
ing the  state  of  the  available  evidence 

or  information  concerning  the  relation- 
ship of  dietary  cholesterol,  including 

that  in  eggs,  to  heart  attacks,  heart 
disease,  atherosclerosis,  arteriosclerosis, 
or  any  attendant  condition 
unless  it  is  clearly  and  conspicuously 
disclosed  in  immediate  conjunction 
therewith  that  many  medical  experts 
believe  that  existing  evidence  indicates 
that  increased  consumption  of  dietary 
cholesterol,  including  that  in  eggs,  may 
increase  the  risk  of  heart  disease. 
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D.  Disseminating,  or  causing  the  dis- 

semination of,  any  advertisement  by 
means  of  th6  United  States  mails  or  by 
any  means  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  which  directly 
or  indirectly 

1.  Represents  as  insignificant  the 
available  scientific  evidence  that  the 

consumption  of  dietary  cholesterol,  in- 
cluding that  in  eggs,  may  increase  the 

risk  of  heart  attacks,  heart  disease,  ath- 
erosclerosis, arteriosclerosis,  or  any  at- 

tendant condition,  or  represents  that 

there  is  overwhelming  scientific  evi- 
dence or  otherwise  misrepresents  the 

amount  of  scientific  evidence  that  eat- 

^^S  ̂ SS^  ̂ ^^^  J^ot  increase  the  risk  of 
heart  attacks,  heart  disease,  atheroscle- 

rosis, arteriosclerosis  or  any  attendant 
condition. 

2.  Misrepresents  in  any  manner  the 

physiological  effects  of  consuming  die- 
tary cholesterol  or  eggs. 
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Exhibit  76:  "Abatement  of  Corporate  Image  Environmental 

Advertising,''  4  Ecology  Law  Quarterly  247  (1974) 

Abatement  of  Corporate  Image 

Environmental  Advertising* 

Charles  E.Ludlam** 

Since  the  early  part  of  this  century,  many  corporations  have  been 
spending  considerable  portions  of  their  advertising  budgets  on  attempts 
to  project  favorable  public  images.  In  recent  years  much  of  this  image 
advertising  has  been  focused  on  mammoth  campaigns  designed  by 
many  of  the  largest  industrial  concerns  to  portray  themselves  as 
leaders  in  the  fight  for  a  clean,  healthy  environment.  This  Article, 

written  by  an  attorney  for  the  Federal  Trade  Commission,  de- 
scribes and  categorizes  the  nature,  extent,  and  effects  of  corporate  im- 

age advertising,  especially  that  dealing  with  environmental  issues. 
The  author  discusses  the  applicability  of  the  first  amendment  guarantee 

of  free  speech  to  this  advertising,  delving  into  the  "commercial  speech" 
exception  delineated  by  the  Supreme  Court.  Pointing  out  the  need  to 
control  such  advertising,  he  outlines  a  possible  regulatory  role  for  the 
Federal  Trade  Commission. 

Corporate  advertising  designed  to  project  a  positive  environmental 

image  is  prevalent  in  the  nation's  communications  media  and  has  be- 
come especially  common  following  the  advent  of  the  "energy  crisis."^ 

*  Remarks  made  in  this  article  are  solely  those  of  the  author  and  are  not  in- 
tended to  be,  and  should  not  be  construed  as,  representative  of  an  official  Federal  Trade 

Commission  policy.  In  presenting  the  author's  views  it  must  be  emphasized  that  no 
reference  is  intended  to  the  merits  of  any  case  or  investigation  currently  before  or  con- 

templated by  the  Commission;  to  do  so  would  be  unfair  to  th«  parties  concerned  and 
would  be  to  rely  on  incomplete  facts. 

This  article  incorporates  and  elaborates  upon  a  speech  written  with  the  assistance 
of  the  author  and  delivered  by  David  S.  Dennison,  former  Commissioner,  Federal  Trade 
Commission,  at  the  1973  Fortune  Corporate  Communications  Seminar  held  at  the 
Sterling  Forest  Conference  Center,  Tuxedo,  N.Y.,  on  May  2,  1973.  The  speech  was 

reviewed  briefly  in  Value  of  Corporate  Ads  Debated  by  Agency  Men,  Ad\'ERTISING 
Age,  May  21,  1973,  at  26.  The  text  of  that  speech  is  reprinted  in  Crosscurrents  in  Cor- 

porate Communications  No.  2,  Highlights  of  the  1973  Fortune  Corporate  Communica- 
tions Seminar,  published  by  Time  Magazine  Inc.  Copies  may  be  obtained  for  $1.75  from 

James  B.  Hoefer,  Advertising  Director,  Fortune,  Time-Life  Building,  Rockefeller  Center, 
New  York,  N.Y.,  10020. 

**  Trial  Attorney,  Division  of  National  Advertising,  Bureau  of  Consumer  Protec- 
tion, Federal  Trade  Commission,  Washington,  D.C.  B.A.  1967,  Stanford  University; 

J.D.  1972,  University  of  Michigan. 

1.     The  definition  and  extent  of  corporate  image  advertising  are  discussed  in  text 

247 
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This  advertising  has  often  been  a  subject  of  criticism.^  Although  it  is 
defended  by  some  for  its  education  of  the  public  on  activities  of  com- 

panies that  have  "joined  the  fight  against  pollution,"^  many  environ- 
mentalists consider  this  advertising  to  be  "ecopomography."* 

Whatever  one's  reaction  to  environmental  advertising,  its  preva- 
lence poses  a  significant  challenge  for  the  Federal  Trade  Commission,^ 

which  is  charged  with  regulating  false,  deceptive,  or  unfair  advertising,® 

accompanying  notes  18-21  infra.  Oil  company  image  advertising  in  particular  is  re- 
cently in  evidence.  See  Oil  Ads  Center  on  Corporate,  TBA,  Advertising  Age,  Sept. 

17,  1973,  at  1;  Winter  Heating  Outlook  Tops  New  Oil  Ad  Themes,  Advertising  Age, 

Oct.  29,  1973,  at  1;  Energy  Boss  Warns  Oil  Marketers:  No  Gasoline  Promotion,  Adver- 

tising Age,  Aug.  12,  1974,  at  1;  Amoco' s  Ads  Tell  Benefits  of  Lead-Free  Fuel,  Adver- 
tising Age,  Oct.  14,  1974,  at  4. 
2.  Statement  of  Lawrence  S.  Blumberg,  Public  Action  To  Protect  Environmental 

Resources  (P.A.P.E.R.),  Hearings  on  S.  1461  Before  the  Sen.  Comm.  on  Commerce,  92d 

Cong.,  2d  Sess.,  ser.  92-70,  at  104  (1972)  [hereinafter  cited  as  Advertising  1972];  State- 
ment of  Sam  Love,  Editor,  Environmental  Action,  Hearings  on  Activities  of  Regulatory 

Agencies  Relating  to  Small  Businesses  Before  the  House  Select  Comm.  on  Small  Busi- 
ness, 92d  Cong.,  1st  Sess.,  453  (1971);  Sandman,  note  17  infra;  Turner,  Eco-Pornogra- 

phy,  or  How  to  Spot  an  Ecological  Phony,  in  The  Environmental  Handbook  263 

(1970);  Turner,  Eco-Pornography  Revisited,  in  The  Voter's  Guide  to  Environmental 
Politics  115  (1970);  Ecopornography,  Environment  Action  Bull.,  Feb.  17,  1973,  at 
1;  Sandman,  Who  Should  Police  Environmental  Advertising?,  Colum.  Journalism 

Rev.,  Jan.-Feb.  1972,  at  41;  Mander,  Eco-Pornography:  One  Year  and  Nearly  a  Bil- 
lion Dollars  Later,  Advertising  Owns  Ecology,  Communication  Arts,  Nov.  2,  1972; 

Weiss,  Management:  Don't  Kid  the  Public  With  Those  Noble  Anti-Pollution  Ads,  Ad- 
vertising Age,  Aug.  3,  1970,  at  35. 

3.  Advertising  Supplement,  What  Are  We  Doing  About  Our  Environment?, 

Reader's  Digest,  Sept.  1971,  at  171  (reprints  available  at  nominal  cost  from  P.O.  Box 
5905,  Grand  Central  Station,  New  York,  N.Y.  10017)  [hereinafter  cited  as  Digest 
Supp.];  see  also  note  9  infra;  Ways,  Business  Needs  to  Do  a  Better  Job  of  Explaining 
Itself,  Fortune,  Sept.  1972,  at  85;  see  generally  G.  Flanagan,  Modern  Institutional 
Advertising  (1967);  J.  Riley,  The  Corporation  and  Its  Publics  (1963);  Bristol, 
Developing  The  Corporate  Image,  1960. 

4.  See  note  2  supra. 
5.  For  an  excellent  summary  of  the  first  amendment  and  other  issues  facing  the 

FTC  in  regulating  image  advertising,  see  Address  by  former  Commissioner  Mary  Gard- 
ner Jones,  Public  Service  Oriented  Advertising:  A  Regulatory  Dilemma,  presented  be- 

fore the  Corporate  Counsel  Ass'n  of  Minn.,  Apr.  30,  1971  (Copies  available  upon  re- 
quest to  the  Office  of  Public  Information,  Federal  Trade  Commission,  Washington,  D.C. 

20580). 

6.  Recent  cases  have  held  that  an  advertisement  may  be  unfair  without  being 
false  or  deceptive.  See  FTC  v.  Sperry  &  Hutchinson  Co.,  405  U.S.  233  (1972);  compare 
In  re  Pfizer,  Inc.,  81  F.T.C.  23  (1972)  with  In  re  Firestone  Tire  &  Rubber  Co.,  81 

F.T.C.  398  (1973),  aff'd,  481  F.2d  246  (6th  Cir.  1973),  cert,  denied,  94  S.  Ct.  841 
(1973).    In  Sperry  &  Hutchinson  the  Supreme  Court  noted  that  the 

Commission  has  described  the  factors  it  considers  in  determining  whether  a 
practice  that  is  neither  in  violation  of  the  antitrust  laws  nor  deceptive  is 
nonetheless  unfair: 

'(1)  whether  the  practice,  without  necessarily  having  been  previously 
considered  unlawful,  offends  public  pohcy  as  it  has  been  established  by  stat- 

utes, the  common  law,  or  otherwise — whether,  in  other  words,  it  is  within  at 



961 

1974]  CORPORATE  IMAGE  ADVERTISING  249 

and  for  other  governmental  and  non-govemmental  bodies  with  poten- 

tial interests  and  jurisdiction  in  this  field. "^  This  challenge  poses  ques- 
tions both  of  law  and  poUcy.  The  legal  questions  ari^e  under  the  first 

amendment,  which  may  bar  the  exercise  of  FTC  jurisdiction.  The  pol- 
icy questions  arise  if  that  jurisdiction  is  established.  This  article  will 

deal  only  with  corporate  image  environmental  advertising,  not  corpo- 
rate product  advertising,  because  no  barrier  exists  to  the  Federal  Trade 

ODmmission's  active  regulation  of  false,  deceptive,  or  unfair  product  ad- 
vertising regarding  the  environmental  consequences  of  a  product.^ 

least  the  penumbra  of  some  common-law,  statutory,  or  other  established 
concept  of  unfairness;  (2)  whether  it  is  immoral,  unethical,  oppressive,  or 
unscrupulous;  (3)  whether  it  causes  substantial  injury  to  consumers  (or  com- 

petitors or  other  businessmen).' 
Id.  at  244-45,  n.5,  citing  the  Statement  of  Basis  and  Purpose  of  Trade  Reg.  Rule  408 
(Cigarette  Rule),  29  Fed.  Reg.  8355  (1964).  In  Pfizer,  supra,  the  Commission  stated 
that  it  is  an  unfair  practice  to  make  claims  in  advertising  for  which  the  advertiser  has 

no  "reasonable  basis."  Id.  at  62,  64.  The  precise  formulation  of  this  standard  "is  an 
issue  to  be  determined  ...  on  a  case-by-case  basis."  Id.  at  64.  See  In  re  Nat'l  Dy- 

namics Corp.,  82  F.T.C.  488  (1973),  aff'd  in  part,  remanded  in  part.  Civil  No.  73-1754 
(2d  Cir.  1974);  Baker  &  Baum,  Section  5  of  the  Federal  Trade  Commission  Act:  A 
Continuing  Process  of  Redefinition,  1  Vill.  L.  Rev.  517  (1962);  Comment,  Section  5 
of  the  Federal  Trade  Commission  Act — Unfairness  to  Consumers,  1972  Wis.  L.  Rev. 

1071  (1972);  Austem,  What  Is  "Unfair  Advertising?",  26  Food,  Drug,  Cosmetic  L.J. 
659  (1971);  Note,  The  Pfizer  Reasonable  Basis  Test — Fast  Relief  for  Consumer  But 
A  Headache  for  Advertisers,  1973  Duke  L.J.  563;  Note,  Unfairness  in  Advertising: 
Pfizer,  Inc.,  59  Va.  L.  Rev.  324  (1973).  More  recently  the  Commission  has  issued 

complaints  against  the  three  leading  advertisers  of  non-description  analgesic  drugs  alleg- 
ing, inter  alia,  that  it  is  an  unfair  act  or  practice  to  make  performance,  effectiveness, 

or  side  effects  claims  when  there  existed  a  "substantial  question,  recognized  by  experts 
qualified  by  scientific  training  and  experience  to  evaluate  the  safety  and  efficacy  of  such 

drugs,  as  to  the  validity  of  such"  claims.  See,  e.g..  In  re  Bristol-Myers  Co.,  No.  8917 
(FTC,  Feb.  23,  1973).  Regardless  of  which  of  these  legal  theories  is  relied  upon,  it 

is  the  Commission's  burden  to  establish  the  nature  of  the  representations  contained  in 
the  challenged  advertising,  whether  they  are  explicit  or  implied.  It  is  well  established 
law  that  if  an  advertisement  contains  multiple  representations,  the  advertiser  may  be  held 
liable  if  any  one  of  the  material  representations  made  is  false,  deceptive,  or  unfair. 
Rhodes  Pharmaceutical  Co.  v.  FTC,  348  U.S.  940  (1955). 

7.  Some  of  the  agencies  or  bodies  with  potential  interest  or  jurisdiction  in  the 

field  of  image  advertising  are  discussed  in  text  accompanying  notes  97-115  infra. 
8.  See,  e.g.,  In  re  Crown  Central  Petroleum  Co.,  3  Trade  Reg.  Rep.  H  20,348 

(1973).  For  general  information  on  the  regulation  of  advertising,  see  Developments  in 

the  Law — Deceptive  Advertising,  80  Harv.  L.  Rev.  1005  (1967);  Millstein,  The  Fed- 
eral Trade  Commission  and  False  Advertising,  64  CoLUM.  L.  Rev.  439  (1964);  Thain, 

Consumer  Protection:  Advertising — The  FTC  Response,  26  Food,  Drug,  Cosmetic 
L.J.  609  (1971);  Loomis,  Those  Throbbing  Headaches  on  Madison  Avenue,  Fortune, 
Feb.  1972,  at  102.  Advertising  claims  which  are  related  to  environmental  concerns, 
such  as  automobile  mileage  claims,  have  also  been  the  subject  of  extensive  Commission 
action.  See,  e.g.,  Automobile  Fuel  Economy  Claims  [FTC  Rulemaking  Proposal],  39 
Fed.  Reg.  34382  (Sept.  24,  1974);  and  In  Re  General  Motors  Corporation,  Docket 

C-2564  (Oct.  7,  1974)  (consent  settlement  regarding  fuel  economy  claims);  Ford  Set 
to   Use  New  E.P.A.  Mileage  Data,  Advertising  Age,  Sept.  23,  1974,  at  IH. 

33-291    O  -  78  -  62 
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I 

IMAGE  advertising:  facts,  history,  analysis 

A .     Industry's  Tarnished  Image 

The  role  of  industry  in  creating  or  abating  pollution  has  been  hotly 
debated  in  recent  years.  In  a  May  1970  survey,  commissioned  by 

Reader's  Digest,^  52  percent  of  the  respondents  rated  pollution  as  the 
most  or  second  most  important  domestic  problem.  Only  the  cost  of  liv- 

ing rated  higher.  72  percent  of  the  respondents  placed  "a  great  deal" 
of  the  responsibility  for  pollution  on  private  industry.  Almost  half 

rated  industry's  pollution  abatement  efforts  as  "poor  or  very  poor." 
Only  12  percent  gave  business  good  marks  for  combating  pollution. 
Surprisingly,  83  percent  said  that  they  were  wilUng  to  give  up  certain 
products  to  help  solve  pollution  problems.  A  second  Readers  Digest 

survey  confirmed  these  results.^®  More  recently,  an  Opinion  Research 
Corporation  study ̂ ^  found  that  53  percent  of  the  sample  thought  corpo- 

rations were  doing  "very  little"  to  control  pollution — up  from  41  per- 
cent only  five  years  before.  Significantly,  81  percent  thought  that 

plants  which  violate  pollution  laws  should  be  closed,  an  increase  from 
70  percent  five  years  before.  A  poll  of  business  school  students  pub- 

lished in  Business  and  Society  in  July,  1972,  ranked  50  American  cor- 
porations on  their  social  responsibility.^^  UtiUties,  oil  companies,  and 

steel  companies  were  ranked  low  while  banks  and  insurance  com- 
panies were  ranked  high.  Presumably  the  reputation  of  the  former  as 

polluters  was  a  major  factor.  Tliis  latter  poll  indicates  serious  image 

problems  for  major  corporations  among  potential  employees.  The  re- 

cent "energy  crisis" ^^  may  worsen  business'  image;  in  a  Gallup  Poll  at  the 

9.  Nat'l  Family  Opinion,  Inc.,  Environment  Study  Conducted  for  Reader's  Di- 
gest, May,  1970,  in  Reader's  Digest  Prospectus  for  Advertising  Supplement,  What  Are 

We  Doing  About  Our  Environment?  (Sept.  1971).  For  a  critical  analysis  of  the  Supple- 
ment, see  Council  on  Economic  Priorities,  Corporate  Advertising  and  the  Environment, 

Economic  Priorities  Report  (Sept.-Oct.  1971),  reprinted  in  Advertising  1972,  supra 
note  2,  at  111.  A  review  and  partial  reprint  of  the  C.E.P.  Report  is  found  in  Communi- 

cation Arts,  Nov.  2,  1972,  at  17. 

10.  Trendex  Public  Issue  Study  Conducted  for  Reader's  Digest  (May,  1970).  In 
this  study,  70.9  percent  of  the  respondents  agreed  with  the  statement,  "Both  air  and  wa- 

ter pollution  are  among  the  most  serious  problems  facing  America  today."  Approxi- 
mately 35  percent  thought  the  problem  would  be  corrected  by  industry  while  65  percent 

thought  government  legislation  and  political  pressure  by  the  public  were  more  effective. 
11.  Opinion  Research  Corp.,  Trends  in  Public  Attitudes  Toward  Business  and  the 

Free  Enterprise  System,  presented  to  the  White  House  Conference  on  the  Industrial 

World  Ahead,  Washington,  D.C.;  reprinted  in  Crosscurrents  in  Corporate  Communica- 
tions: Highlights  of  the  1972  Fortune  Corporate  Communications  Seminar,  Fortune 

Magazine. 

12.  Corporate  Ratings — From  Xerox  to  Con  Ed,  Business  and  Society,  July  4, 
1972,  at  1. 

13.  The  FTC  has  recently  charged  the  eight  leading  petroleum  companies  with  an- 
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height  of  the  "energy  crisis,"  25  percent  of  the  people  surveyed  thought 
the  oil  companies  were  responsible  for  the  crisis,  slightly  more  than  at- 

tributed responsibility  to  any  other  cause. ^* 

B.     Image  Advertising  As  Industry's  Response 

Whether  or  not  the  image  of  industry  with  regard  to  environmental 

protection  is  in  all  cases  deserved,  many  corporations  have  taken  to  de- 
fending themselves  in  corporate  image  environmental  advertising. 

The  Readers  Digest  survey,  mentioned  above,  was  used  in  the  maga- 

zine's prospectus  to  promote  an  Advertismg  Supplement  on  the  envi- 
ronment, which  eventually  appeared  in  its  September,  1971  issue.^^ 

Many  magazines,  including  Fortune,  Time,  Newsweek,  Barron's,  and 
The  New  Yorker,  have  prepared  extensive  materials  to  justify  corporate 

expenditures  on  image  advertising  and  to  encourage  corporations  to  en- 

gage m  image  advertising.^^ 
It  is  important  to  gain  some  understanding  of  the  nature  and  ex- 

tent of  image  advertising;  this,  however,  is  a  difficult  term  to  define. ^^ 

titrust  violations.  In  re  Exxon  Corp.,  No.  8934,  3  Trade  Reg.  Rep.  1^  20,388  (complaint 
issued)  (July  17,  1973).  The  Director  of  the  Bureau  of  Consumer  Protection,  James 
Halverson,  stated  in  a  press  conference  on  July  18,  1973,  that  the  Commission  was  not 
charging  these  companies  with  having  caused  the  energy  crisis  but  only  with  having 
taken  advantage  of  it.    See  notes  56.  58  infra. 

14.  Gallup,  25%  Blame  Oil  Firms  for  Crisis,  Wash.  Post,  Jan.  10,  1974,  at  A15, 
col.  1. 

15.  Digest  Supp.,  supra  note  3. 

16.  Salter,  The  Case  for  Corporate  Advertising,  included  in  Time  Magazine  pro- 
motional materials  for  corporate  advertising,  from  their  Library  of  Business  and  In- 
dustrial Marketing,  undated  (emphasizes  impact  on  financial  community).  Also  from 

the  Time  Library  see  Strategic  Advertising:  1850-1962,  An  Historical  Portfolio;  Stra- 
tegic Advertising:  A  Portfolio  from  the  Pages  of  the  U.S.  Editions  of  Time,  mostly 

taken  from  1970  (100  corporate  ads  divided  into  16  categories  including  Management 
Philosophy,  Public  Responsibility,  and  Recruitment).  See  also  Forbes  Magazine,  The 
Image  Builder  (1970),  a  portfolio  of  corporate  advertisements  with  a  commentary  on 
the  emphasis  of  each;  several  publications  by  Newsweek  Magazine,  Accountability: 
Tested  Campaigns  By  Monsanto  and  Westinghouse  Prove  That  Corporate  Adver- 

tising Pays  Its  Way  (1965);  Corporate  Advertising  in  Today's  Economic  Climate: 
An  Evaluation  By  Newsweek;  Vital  Targets  of  Corporate  Communications;  So- 

cial Involvement — A  Corporate  Stake  in  the  Future;  The  Changing  Corporate 
Profile  (Allis  Chalmers);  Corporate  Commiwications  (with  portfolio). 

For  bibliographies  of  similar  publications  see  Public  Relations  J.,  Nov.  1971,  at 
70;  Public  Relations  J.,  Nov.  1972,  at  74;  Public  Relations  J.,  Nov.  1973,  at  62. 

17.  Attempts  have  also  been  made  to  define  "environmental  advertising,"  most 
notably  by  Dr.  Peter  M.  Sandman,  now  Assistant  Professor,  School  of  Natural  Re- 

sources, U.  of  Michigan,  in  Eco-Pornography:  Environmental  Advertising  and  Advertis- 
ing Acceptance  in  the  San  Francisco  Bay  Area,  unpublished  Ph.D.  Thesis,  Stanford  U., 

(Aug.  1971).  In  Chapter  2,  Environmental  Advertising:  Prevalence  and  Acceptability, 

Dr.  Sandman  defines  "environmental  advertising"  as  including  both  "ads,  regardless  of 

the  product  or  service  advertised,  that  explicitly  refer  to  the  envirormient  in  their  copy" 
and  "ads,  regardless  of  "their  copy,  that  are  on  behalf  of  a  product  or  service  with  clear- 
cut  environmental  implications." 
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The  Publishers  Information  Bureau  (P.I.B.)  and  Leading  National  Ad- 

vertisers (L.N.A.)  both  report  on  the  amount  of  "General  Promotion 
Advertising"  found  in  most  of  the  nation's  consumer  magazines  and 
newspaper  supplements.  Their  definition  of  "General  Promotion  Ad- 

vertising" includes  advertising  which  is  "devoted  primarily  to  selling  the 
corporate  personality;  its  first  objective  goes  beyond  the  direct  sale  of 

a  single  product  or  service."^®  While  this  definition  indicates  that  the 
effects  of  an  image  advertisement  may  include  the  sale  of  products  or 
services,  it  distinguishes  General  Promotion  Advertising  from  brand 

and  multi-brand  advertising,  political  advertising,  public  service  adver- 
tising, and  association  advertising.  With  these  restrictions,  the  total 

billings  for  General  Promotion  Advertising  in  the  100  magazines  cov- 

ered by  the  report  amounted  to  68  million  dollars  for  1912}^  "Asso- 

ciation advertising,"  most  of  which  promotes  corporate  image,  added 
23  million,  for  a  total  of  91  million  dollars.  Using  somewhat  different 

definitions  and  including  amounts  paid  for  broadcast  and  newspaper  ad- 
vertising results  in  figures  ranging  from  the  hundreds  of  millions  all  the 

way  to  one  billion  dollars.^^ 

18.  Public  Relations  J.,  Nov.  1973,  at  30  [hereinafter  cited  as  P.I.B.  Survey]. 
See  Public  Relations  J.,  Nov.  1972,  at  26  and  Public  Relations  J.,  Nov.  1971,  at 
30  for  1970  and  1971  figures. 

According  to  P.I.B.,  an  image  ad  must  fulfill  one  or  more  of  the  following  purposes: 

It  must  educate,  inform,  or  impress  the  public  regarding  the  company's 
policies,  functions,  facilities,  objectives,  ideals,  and  standards. 

It  must  build  favorable  opinion  about  the  company  by  stressing  the 

competence  of  the  company's  management,  its  scientific  knowhow,  manu- 
facturing skills,  technological  progress  and  product  improvements,  and  its 

contribution  to  social  advancement  and  public  welfare,  and  on  the  other  hand, 
to  offset  unfavorable  publicity  and  negative  attitudes. 

It  must  build  up  the  investment  qualities  of  its  securities,  or  improve  the 
financial  structure  of  the  company. 

It  must  sell  the  company  as  a  good  place  to  work  (and  so  is  often  de- 
signed to  appeal  to  college  graduates  or  to  people  of  certain  skills). 

Another  definition  of  image  advertising,  broader  than  the  one  used  here,  served  as 

the  basis  for  a  major  Industrial  Marketing  survey  in  1967.  The  Industrial  Market- 

ing definition  was,  "Advertising  in  media,  the  prime  audience  of  which  is  other  than 
a  direct  influence  on  the  purchase  of  a  product  or  products,  and  the  motive  behind  which 

is  the  projection  of  the  corporate  image  (even  though  such  advertising  may  be  'product' 
in  nature)."  Harding,  Corporate  vs.  Product  Advertising,  Industrial  Marketing,  Sept. 
1967,  at  60.  One  of  the  ad  agencies  questioned  in  that  survey  proposed  a  definition 

which  seemed  to  obliterate  any  distinction  between  corporate  image  and  product  adver- 

tising by  defining  the  former  as,  "advertising  conceived  and  placed  on  behalf  of  a  total 
company  with  the  prime  objectives  of  creating  a  more  favorable  climate  for  the  sale  of 

all  of  the  company's  products,  present  and  future."    Id.  at  61. 
19.  P.I.B.  Survey,  supra  note  18. 

20.  In  compiling  network  and  spot  television  expenditures,  Broadcast  Ad  Re- 
ports does  not  use  a  formal  definition  for  image  advertising,  but  its  coders  are  instructed 

to  determine  whether  the  public  can  consume  the  advertised  entity.  If  it  cannot,  the 

ad  is  termed  an  "image  advertisement."  Unlike  P.I.B.-L.N.A.,  Broadcast  Ad  Reports 
includes  public  service  advertising  within  the  image  category,  but  hke  the  others,  it  does 
exclude  political  and  association  advertising.    The  resulting  total  cost  for  both  corporate 
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The  amount  spent  on  image  advertising  is  a  controversial  issue, 
particularly  important  to  environmentalists,  who  are  anxious  to  compare 
the  amount  spent  on  advertising  pollution  abatement  with  the  amount 

spent  on  the  abatement  itself  .^^ 
Examples  of  image  advertising  are  easy  to  find.  One  type  is  ad- 

vertising which  seeks  to  relate  corporate  activities  or  products  directly 

to  the  corporation's  sense  of  social  responsibihty,  without  at  the  same 
time  describing  any  particular  product  or  service  of  the  company;  ex- 

amples are  a  paper  company  advertising  that  steps  have  been  taken  to 

minimize  effluent  discharges  at  one  of  its  pulp  mills  or  an  auto  manu- 
facturer describing  its  efforts  to  produce  a  catalytic  converter  to  re- 

duce auto  emissions.  The  emphasis  in  such  advertisements  is  on  the 
worth  or  reputation  of  the  company,  it  employees,  and  therefore,  all  of 

its  activities.  These  ads  do  not  present — except  very  indirectly — argu- 
ments in  favor  of  any  particular  position  on  a  controversial  pubhc  is- 

sue. Although  the  information  contained  in  such  advertisements  may  ar- 
guably have  latent  relevance  to  controversial  public  issues,  that  rele- 

vance is  never  made  explicit. 

It  is  important  to  distinguish  "image  advertising"  from  "public 
service  advertising,"  in  which  a  corporation  addresses  topics  not  directly 
related  to  corporate  activities  or  products,  such  as  a  steel  company 
advertising  the  benefits  of  the  Girl  Scouts  or  an  oil  company  explaining 
the  facts  about  marijuana.  It  can,  of  course,  be  argued  that  indirectly 
every  corporation  has  an  interest  in  every  public  or  private  activity  or 
problem,  the  Girl  Scouts  and  marijuana  included.  For  example,  use  of 

marijuana  may  be  a  significant  personnel  problem  which  seriously  af- 
fects corporate  productivity.  Similarly,  the  very  fact  that  a  corporation 

will  speak  out  on  such  matters  may  reflect  favorably  on  the  corpora- 

tion's sense  of  social  responsibility.  However,  such  advertisements  are 
not  corporate  image  advertisements  in  the  sense  here  discussed,  as  they 

and  association  television  advertising  for  1972  was  161  million  dollars.  With  magazine, 
radio,  and  outdoor  advertising  added,  the  total  cost  for  corporate  image  advertising  for 
1972  was  at  least  267  million  dollars.  Other  sources  put  the  total  expenditures  much 

higher.  For  example,  privately-owned  utilities  alone  spent  300  million  dollars  on  adver- 

tising in  1970.  Federal  Power  Comm'n,  Statistics  of  Privately-Owned  Utilities 
IN  THE  U.S.  IN  1970  ri971).  Much  of  this  advertising  promoted  the  image  of  utilities 
and  thus  could  be  included  in  the  total.  One  critic  of  environmental  advertising  claims 
that  the  grand  total,  including  product  and  utility  advertising,  is  one  billion  dollars  a 
year.    Mander,  supra  note  2. 

21.  Debate  on  this  question  was  especially  heated  in  ♦he  phosphate  pollution  con- 
troversy, that  is,  whether  expenditures  by  the  detergent  industry  for  development  of  a 

non-phosphate  detergent  were  comparable  to  their  advertising  expenses  for  phosphate  de- 
tergents. See  Hearings  on  the  Toxic  Substances  Control  Act  of  1971  and  Amendment 

(S.  1478)  Before  the  Subcomm.  on  Environment  of  the  Senate  Comm.  on  Commerce, 

92d  Cong.,  1st  Sess.,  ser.  92-50,  pt.  2  (1972);  Rukeyser,  Fact  and  Foam  in  the  Row 
Over  Phosphates,  Fortune,  Jan.  1972,  at  71. 



966 

254  ECOLOGY  LAW  QUARTERLY  [Vol.  4:247 

do  not  describe  the  corporation  itself  but  are  more  in  the  nature  of  edi- 
torials, which  are  unlikely  to  have  the  effect  of  corporate  image  adver- 

tisements and  less  likely  to  be  deceptive. ^^ 
The  definition  of  image  advertising  outlined  above  does  not  in- 

clude all  that  may  be  called  image  advertising.  It  does,  however,  in- 
clude most  of  the  ads  which  have  caused  controversy.  Although  this 

article  addresses  only  image  advertising  on  environmental  issues,  the 

analysis  also  appUes  to  advertising  which  focuses  on  issues  such  as  mi- 

nority rights,  equal  employment  opportunity,  and  women's  rights.^^ 
Advertising  by  utilities  raises  distinct  legal  and  policy  issues.^* 

22.  An  advertisement  describing  the  coiporation  might  result  in  responses  relating 

to  the  corporation  itself  while  an  editorial  would  be  taken  more  as  a  statement  of  opin- 
ion, not  leading  to  a  response  directly  related  to  corporate  activities.  Statements  of 

opinion  are  likely  to  be  weighed  by  the  viewer  against  other  statements  of  opinion 

whereas  claims  regarding  corporate  activities  are  not  readily  comparable  to  or  neutral- 
ized by  competing  claims.  While  many  product  advertisements  now  name  their  competi- 
tors and  directly  refute  competing  claims,  environmental  image  advertising  as  yet  stresses 

only  the  advertiser's  virtues,  without  criticizing  the  environmental  programs  of  its  com- 
petitors. 

23.  See,  e.g..  Council  on  Economic  Priorities,  Advertising  to  the  Military,  Eco- 
nomic Priorities  Report  (Nov.-Dec.  1972). 

24.  The  issues  raised  by  utility  advertising  are,  for  example,  possible  concurrent 

or  preemptive  jurisdiction  by  the  Federal  Power  Commission  or  Atomic  Energy  Com- 
mission and  conflicts  in  jurisdiction  between  these  agencies  and  the  local  public  service 

or  utilities  commissions.  The  propriety  of  a  public  utility  advertising  at  all  or  advertis- 
ing to  increase  consumption  of  scarce  fuels  or  to  cause  other  shifts  in  fuel  consumption 

or  use  patterns,  and  then  including  the  cost  of  such  advertising  in  the  utility's  operating 
expenses,  is  a  matter  of  extreme  controversy  and  well  beyond  the  scope  of  this  article. 

However,  it  appears  clear  that  at  least  a  utility's  promotional  advertising — as  distinct 
from  image  or  public  service  advertising — is  no  more  protected  by  the  first  amendment 
than  is  corporate  product  advertising.  The  best  single  source  of  information  on  the  reg- 

ulation of  utilities'  promotional  advertising  is  Jerabek,  A  Survey  of  State  Utility  Regula- 
tory Commissions:  Initiatives  Taken  to  Affect  the  Growth  In  Demand  For  Electric 

Power  (July  1973),  available  from  the  Environmental  Action  Foundation,  Room  720, 

Dupont  Circle  Building,  Washington,  D.C.  20036.  See  also  Federal  Power  Comm'n, 
Promotional  Practices  of  Public  Utilities:  A  Survey  of  Recent  Actions  By 

State  Regulatory  Commissions,  A  Report  to  the  Subcomm.  on  Regulatory  Agen- 
cies, Select  Comm.  on  Small  Business  (1970);  E.  Hirst,  Electric  Utility  Adver- 

tising AND  the  Environment,  1970,  Oak  Ridge  Nat'l  Lab.,  Nat'l  Sci.  Found.  Environ- 
mental Program  (an  updated  and  expanded  version  of  this  report  may  soon  be  released); 

Sesser,  Critics  Say  Utilities  Worsen  Power  Problems  by  Pushing  Electricity,  Wall  St.  J., 
July  27,  1972,  at  1,  col.  8;  Council  on  Economic  Priorities,  The  Price  of  Power,  Electric 
Utilities  and  the  Environment,  Economic  Priorities  Report  (May-June  1972);  L. 
Metcalf,  Overcharge,  ch.  9  (1967);  Permar,  A  Legal  Solution  to  the  Electric  Power 
Crisis:  Controlling  Demand  Through  Regulation  of  Advertising,  Promotion,  and  Rate 

Structure,  Environmental  Affairs,  Dec.  1971,  at  670;  Portfolios  of  The  Electric  Com- 
panies Advertising  Program,  available  from  N.W.  Ayer  &  Son,  Inc.,  1345  Ave  of  the 

Americas,  N.Y.,  N.Y.  10019  and  The  Electric  Energy  Ass'n,  90  Park  Ave.,  N.Y.,  N.Y. 
10016. 

The  Environmental  Action  Foundation  is  serving  as  a  clearinghouse  of  information 

on  citizen  challenges  to  electric  utility  policies,  including  promotional  and  image  adver- 

tising.   They  have  recently  published  a  citizen's  handbook  on  utility  challenges,  entitled, 
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Corporate  image  advertising  thus  defined  has  a  long  history.  Of- 
ten cited  as  the  pioneering  corporate  advertising  program,  American 

Telephone  and  Telegraph  Company  began  image  advertising  in 

1908.^^  Although  this  type  of  advertising  was  then  far  more  likely  to 
be  called  public-service  or  institutional  advertising,  its  objective  was 
then — as  now — ^to  make  known  and  understood  the  purposes,  prob- 

lems, and  policies  of  the  telephone  system.  Streetcar  companies  ad- 
vertised to  teach  the  rules  of  the  road  and  to  allay  prejudices  against 

their  companies.  Railroads  promoted  "safety  first."  During  the  wars, 
image  advertising  concentrated  on  interpreting  the  corporation's  role  in 
the  war  effort.  A  trend  was  established;  increasing  amounts  of  image 
advertising  have  been  disseminated  since. 

C.     Image  Advertising  Analyzed 

The  purpose  of  corporate  product  advertising  is  clearly  to  promote 

sales  and  use  of  a  particular  product.^®     Most  product  advertisements 

How  to  Change  Your  Local  Utility:  A  Citizen's  Guide  to  the  Power  Industry,  available 
for  $1.50  (1974)  and  plan  to  publish  a  citizen's  newsletter  dealing  with  electric  utilities. 
Their  phone  number  is  (202)  659-9682.  Groups  and  individuals  who  have  attempted 
or  considered  intervening  in  public  hearings  before  state  utilities  commissions  include 

Citizens  For  a  Better  Environment,  before  the  Illinois  Commerce  Comm'n  concerning 
Commonwealth  Edison  Co.  advertising,  Philip  E.  Miller,  Ass't  Dir.  For  Research,  256 
North  Clark  St.,  Chicago,  111.  (312)  248-1984;  the  Sierra  Club,  before  the  P.U.C.  of 
Ohio  regarding  advertising  by  the  Cleveland  Electric  Illuminating  Co.,  Dr.  Tom  Jenkins, 

Physics  Dep't,  Case  Western  Reserve  U.,  Cleveland,  Ohio,  44106,  (216)  368-2999; 
The  Iowa  Public  Interest  Research  Group  regarding  Iowa  Power  and  Light  Co,  advertis- 

ing for  the  Duane  Arnold  Energy  Center,  Skip  Laitner,  IPIRG,  Activities  Center,  Iowa 

Memorial  Union,  Iowa  City,  Iowa  52242  (515)  255-6710.  Of  special  note  to  the  discus- 
sion of  image  advertising  generally  is  the  action  of  the  Oklahoma  Public  Service  Com- 

mission which  has  prohibited  both  institutional  and  promotional  advertising.  Many 
of  the  parties  to  that  proceeding  raised  the  argument  that  image  adverising  cannot 
be  regulated,  let  alone  prohibited,  because  of  the  first  amendment.  See  Public  Utilities 
Face  Increased  Pressure  to  Cut  Ads,  Advertising  Age,  Nov,  26,  1973,  Demarketing 
Power:  Utility  Companies  Explain  the  Energy  Crisis,  Public  Relations  J.,  Nov. 
1973,  at  32. 

25.  Magazine  Advertising  Bureau,  Communicating  the  Total  Corporate 

PERSONALiry  (available  from  the  Magazine  Publishers'  Ass'n,  575  Lexington  Ave.,  N.Y., 
N.Y.,  which  maintains  an  excellent  library  on  corporate  communication).  See  also  Stra- 

tegic Advertising:  J 850-1962,  supra  note  16;  for  a  copy  of  the  1908  AT&T  ad,  see 
Public  Relations  J„  Nov,  1971,  at  22, 

26.  The  debate  regarding  the  relative  merits  of  image  and  product  advertising  is 

intense.  Industrial  Ads:  A  Debate  Heats  Up,  Business  Week,  July  17,  1971,  at  68-69; 
Gain,  Corporate  Advertising:  More  Than  Just  a  Nice  Warm  Feeling  All  Over,  Public 

Relations  J,,  Nov.  1971,  at  19;  It's  Hard  to  Say  if  Sales  of  Anything  Have  Gone  Up 
in  1970,  But  Ads  Are  Getting  Better,  Industrial  Marketing,  Sept.  1970,  at  69;  Tyler, 
Look  How  These  Ads  Combine  Business  and  Public  Service,  Advertising  Age,  May  4, 

1970,  at  70;  Weiss,  Most  Corporate  Image  Advertising  Couldn't  Pass  Ten  Simple  Tests, 
Advertising  Age,  Noy.  3,  1969,  at  79;  Weil,  Role  of  PR  in  Environmental  Action,  Pub- 

lic Relations  J.,  Nov,  1970,  at  10;  When  Corporate  Advertising  Is  the  Answer,  Public 
Relations  J.,  Nov.  1973,  at  12. 



968 

256  ECOLOGY  LAW  QUARTERLY  [Vol.  4:247 

do  not  even  mention  the  company  producing  the  product,  particularly 
where  the  same  company  also  sells  a  number  of  very  similar  brands. 
But  corporate  image  advertising  concentrates  heavily  on  the  company 
name  and  has  more  complex  purposes  and  effects,  some  of  which  can 
be  identified  relatively  easily: 

1.  In  the  case  of  a  company  which  sells  products  or  components 
which  are  associated  with  its  name,  image  advertising  about  corporate 

activities  may  favorably  affect  the  sales  of  such  products.^^    Common 

For  case  studies  on  the  purpose  and  impact  of  corporate  image  advertising,  see  Al- 
can  Cuts  Corporate  Campaign  in  Midstream,  Industrial  Marketing,  Oct.  1967,  at  80; 
Trout,  Uniroyal  Takes  a  Middle  Road,  Industrial  Marketing,  Oct.  1967,  at  82;  Trees 
Pay  Off  for  St.  Regis,  Industrial  Marketing,  Dec,  1967,  at  39;  Sperry  Rand  Pulls  Itself 

Together,  Industiual  Marketing,  Dec.  1967,  at  42;  Black,  It's  a  Small  Company's  Di- 
lemma, Industrial  Marketing,  Dec.  1967,  at  46;  Marbon  Chemical  Goes  "Consumer", 

Industrial  Marketing,  Nov.  1967,  at  52;  Keeping  The  Name  in  Front  of  the  Public, 

Industrial  Marketing,  Nov.  1967,  at  62;  Herhusky,  Corporate  Identity — By  Design, 
Not  Default,  Industrial  Marketing,  Nov.  1969,  at  49;  Shylar,  A  Quiet  Revolution  .  .  . 

The  Rise  of  the  Corporate  Image,  Industrial  Marketing,  Sept.  1967,  at  63  (emphasiz- 

ing impact  on  financial  community);  Gerrity,  ITT's  Approach  to  Corporate  Advertis- 
ing, Public  Relations  J.,  Nov.  1972,  at  33;  Corporate  Advertising:  Those  Who  Try 

It  Like  It,  Public  Relations  I.,  Nov.  1972,  at  43  (case  studies  of  Tenneco  Chemical, 

Liberty  Mutual,  Burlington  Northern,  Sperry  Rand,  Chrysler  Motors,  State  Farm  Insur- 
ance Companies,  Metropolitan  Life,  Trans  Union,  North  American  Rockwell);  Cloke, 

A  Corporate  Case  History  (North  American  Rockwell),  Time  Magazine  materials,  supra 

note  16,  U.S.  Steel— "We're  Involved,"  RCA— "The  Electronic  Way,"  AT&T— "We 
Hear  You,"  and  Texaco — "Putting  Aesop  to  Work,"  Public  Relations  J.,  Nov.  1973. 

For  general  studies  attempting  to  measure  the  effectiveness  of  corporate  image  ad- 
vertising, see  Thomas  E.  Ryan,  Inc.,  Strategic  Advertising  and  Attitudes  Toward  Corpo- 

rations (1972),  fifth  in  a  series  of  studies  for  Time  Magazine,  Inc.,  included  in  Time 

Promotional  Materials,  supra  note  17;  Thomas  E.  Ryan,  Inc.,  Measuring  Strategic  Ad- 
vertising Effectivenss  (1971),  fourth  in  same  series  (measures  changes  in  general  im- 

pression towards  company  knowledge  of  its  activities,  acceptance  of  new  product  claims, 

impression  of  company's  research  and  development  activities,  rating  of  company's  stock, 
impression  of  company  as  a  place  to  work,  and  personal  inclination  to  invest  in  its 

stock).  See  also  The  Impact  of  Corporate  Advertising  on  the  Institutional  Money  Man- 

ager, infra  note  34,  research  sponsored  by  Barron's  Magazine;  Is  Advertising,  Too,  Read 
For  Profits  in  Barrons:  Here's  What  Starch  Has  to  Say,  ads  in  Barron's  Magazine, 
1971-72. 

For  general  commentary  on  the  benefits  and  detriments  of  corporate  image  adver- 
tising see  What  Industrial  Advertisers  Really  Think,  Industrlvl  Marketing,  Oct.  1967, 

at  73-75;  Sales  Executives  Express  Positive  Attitude  About  Value  of  Advertising,  Indus- 
trial Marketing,  July  1972,  at  42;  Harding,  Corporate  vs.  Product  Advertising,  Indus- 

TVUL  Marketing,  Sept.  1967,  at  59;  Hewens  &  Poppe,  Corporate  Advertising:  New  Im- 
peratives for  an  Old  Device,  Public  Relations  J.,  Nov.  1972,  at  8. 

For  a  list  of  ways  to  use  corporate  advertising,  see  Corporate  Advertising  and  its 

Function,  release  of  The  New  Yorker  Magazine  No.  2381;  Hofsoos,  Thirty -Two  Ways 
to  Use  Industrial  Advertising,  Industrial  Marketing,  Feb.  1972,  at  46. 

Finally,  for  the  single  best  bibliography  of  all  of  the  above  see  Amer.  Marketing 

Ass'N,  Images  and  Marketing  (1971). 
27.  For  example,  it  has  been  shown  that  appeals  to  consumers'  concerns  about  the 

environment  are  effective.  Kinnear,  Taylor  &  Ahmed,  Ecologically  Concerned  Con- 
sumers: Who  Are  They?,  38  J.  of  Marketing,  Apr.  1974,  at  20;  Kinnear  &  Taylor, 

The  Effect  of  Ecological  Concern  on  Brand  Perceptions,  10  J.  OF  Marketing  Research, 
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logos  or  tag  lines  maximize  the  association  of  the  product  with  the 

image  advertisement.^^  Image  advertising  may  prove  especially  impor- 
tant during  recessions  and  shortages  of  particular  products  when  it  may 

not  be  appropriate  to  advertise  the  products  directly.  Studies  of  adver- 
tising before,  during,  and  after  the  1949,  1954,  1958,  and  1961  reces- 

sions found  that  firms  which  did  not  cut  their  advertising  budgets  during 
these  recessions  did  much  better  in  sales  and  profits  in  the  year  follow- 

ing the  recession  than  those  which  had  cut  their  budgets. ^^ 
2.  Positive  environmental  image  advertising  encourages  invest- 

ment in  the  company  by  individuals,  universities,  foundations,  mutual 
funds,  and  others  whose  concern  for  the  environment  may  affect  their 

investment  decision.  E.B.  Weiss  has  stated  that  "a  substantial  percent- 
age of  corporate  image  advertising  is  intended,  primarily  or  secondarily, 

to  appeal  to  the  financial  conmiunity."^^  Some  investment  groups  may 
operate  under  an  assumption  that  a  company  which  pays  close  attention 
to  environmental  problems  will  also  pay  attention  to  the  broad  range 

of  other  factors  which  affect  a  company's  long  run  profitability.  How- 
ever, there  exists  substantial  controversy  whether  a  socially  responsible 

company  is  likely  to  be  more  profitable.  ̂ ^  Positive  environmental 
image  advertising  may  attract  other  investors,  who  would  not  wish  to 

invest  in  a  company  which  is  likely  to  face  expensive  litigation  with  pol- 
lution control  agencies  or  public  interest  groups,  which  may  have  to  in- 

May  1973,  at  191;  Henion,  The  Effect  of  Ecologically  Relevant  Information  on  Deter- 
gent Sales,  9  J,  OF  Marketing  Research,  Feb.  1972,  at  10. 
The  importance  of  the  environmental  aspect  of  corporate  activity  to  investors  was 

recognized  in  1971  by  the  SEC.  In  that  year,  it  promulgated  a  release  requiring  dis- 
closure to  investors  when  compliance  with  environmental  protection  statutes  may  neces- 

sitate significant  capital  outlays,  may  materially  affect  the  earning  power  of  the  business, 
or  cause  material  change  in  the  business  being  carried  out  or  intended  to  be  carried  out. 
Securities  Act  Release  No.  5170,  Exchange  Act  Release  No.  9252  (July  19,  1971),  CCH 
Securities  Law  Reporter  ̂   78,150,  as  amended.  Securities  Act  Release  No.  5386  (May 
9,  1973). 

28.  B.  Rosen,  The  Corporate  Search  For  Visual  Identity  (1970);  P.  Mar- 
TiNEAU,  Motivation  in  Advertising  5-7,  18  (1957). 

29.  The  Buchen  Co.,  Advertising  in  Recession  Periods:  A  New  Yardstick 

(1958);  The  Buchen  Co.,  Advertising  in  Recession  Periods:  A  New  Yardstick  Re- 

visited (1970);  Elmo  Roper  Survey  for  the  Amer.  Ass'n  of  Advertising  Agencies, 
Comments  on  the  Value  of  Advertising  in  Times  of  Shortages,  1947-1964;  Kotter, 
Marketing  During  Periods  of  Shortages,  38  J.  of  Marketing  20  (July  1974);  How  To 
Market  During  Periods  of  Shortages  and  Confusion,  Wall  St.  J.,  Jan.  17,  1974,  at  11 
(Advertisement  by  Metromedia,  Inc.). 

30.  Advertising  Age,  Nov.  3,  1970,  at  80. 

31.  Research  Dep't,  Batten,  Barton,  Durstine  &  Osborn,  Inc.,  How  Public 
Attftudes  Influence  Corporate  Profits  (1969)  (attempt  to  show  relationship  be- 

tween price /earnings  ratio  and  public  reputation);  Social  Responsibility  Stocks  Outper- 
form the  Market,  Business  &  Society,  Jan.  16,  1973. 

Burck,  The  Hazards  of  Corporate  Responsibility,  Fortune,  June  1973,  at  114;  Wal- 
lich,  Books  and  Ideas:  How  Business  Can  Rescue  Capitalism,  Fortune,  Mar.  1972,  at 
123;  N.  Jacoby,  Corporate  Power  and  Social  Responsibility  (1973). 
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stall  new  equipment  for  pollution  it  has  caused  or  is  causing,  or  which 
may  suffer  adverse  environmental  publicity. 

Aside  from  these  conventional  investment  considerations,  some 

investors  may  simply  wish  to  invest  in  more  socially  responsible  com- 
panies when  all  other  considerations  are  equal — and  perhaps  even 

when  they  are  not.  In  this  regard,  some  universities  and  foundations 
have  experienced  severe  pressure  from  students  and  other  activists 
to  consider  the  environmental  record  of  companies  before  investing 

in  them.^^  Similarly,  some  mutual  funds  express  in  their  prospec- 
tuses particular  policies  regarding  the  social  responsibiUty  of  com- 

panies in  which  they  invest.^^  A  committee  of  the  Investment  Com- 
pany Institute,  a  group  which  promotes  the  interest  of  mutual  funds, 

declared  recently  that  "issues  of  corporate  responsibility  should  ...  be 
considered  investment  issues."^* 

In  terms  of  investment  decisions  some  surveys  have  shown  that 

security  analysts  and  others  who  manage  or  influence  the  flow  of  invest- 
ment dollars  believe  that  corporate  advertising  favorably  affects  security 

values,  that  corporate  advertising  has  led  them  to  look  into  companies 
as  investments,  and  that  those  who  have  looked  into  companies  as  a 

result  of  corporate  advertising  have  gone  on  to  invest  in  the  com- 

panies.^^ 
32.  It  is  important  to  note  that 
concern  with  their  reputation  in  the  financial  community  ...  is  one  of  the 
reasons  most  frequently  given  privately,  but  least  mentioned  publicly,  for 
launching  corporate  campaigns  .  .  .  [because  a]  company  which  announced 
it  was  embarking  upon  corporate  advertising  because  it  wanted  to  influence  its 
stock  price  upward  would  be  certain  to  attract  unwelcome  attention  from  the 

Securities  and  Exchange  Commission.    So  they  don't  say  that. 
They  know,  however,  that  a  high  price /earnings  ratio  will  put  them  in  a 

favorable  position  for  further  expansion  through  acquisition  or  merger,  since 
most  such  arrangements  are  based  upon  exchange  of  stock. 

Harding,  Corporate  v.  Product  Advertising,  Industrial  Marketing,  Sept.  1967,  at  61. 

See  Skylar,  A  Quiet  Revolution  .  .  .  The  Rise  of  the  Corporate  Image,  Industrial  Mar- 
keting, Sept.  1967,  at  63-70  (influencing  the  financial  community  through  corporate 

ads);  Sexton,  A  Merger  Maker  Relates  His  Field  to  the  Debate,  Industrial  Market- 
ing, Sept.  1967,  at  71-75;  Dix,  Mergers:   Their  Effect  on  the  Page  Volume,  Industrial 

Marketing,  Oct.  1967,  at  76.    See  generally  People/Profits:   The  Ethics  of  Invest- 
ment (C.  Powers  ed.  1972);  C.  Powers,  J.  Simon  &  J.  Gunneman,  The  Ethical  In- 

vestor: Universities  and  Corporate  Responsibilfties  (1972). 

33.  See  Shapiro,  Wall  Street's  New  "Social  Responsibility"  Funds,  Sat.  Rev.,  Aug. 
26,  1972,  at  43;  Moskowitz,  Why  the  "Good  Guy"  Funds  Have  Flopped,  N.Y.  Times, 
Feb.  11,  1973,  at  15,  col.  3;  Social  Responsibility  Portfolio  Collapses,  Business  & 
Society  (biweekly),  Jan.  15,  1974,  at  1.    Compare  note  31,  supra. 

34.  Investment  Co.  Inst.,  Corporate  Responsibility  and  Mutual  Funds:  A 
Report  to  Members  of  the  Investment  Co.  Inst.  From  the  Comm.  on  Business 
Standards  2  (1971). 

35.  Erdos  &  Morgan  Survey  for  Barron's  Magazine  on  Corporate  Advertis- 
ing from  1970,  The  Impact  of  Corporate  Advertising  on  the  Institutional  Money 

Manager  (1971).  A  questionnaire  was  sent  to  278  subscribers  of  Barron's  who  man- 
aged or  influenced  the  flow  of  corporate  funds.    The  results  found  that  87.2  percent  an- 
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3.  Corporate  image  advertising  may  favorably  impress  prospective 
or  existing  employees  who  wish  to  work  for  a  company  which  has  shown 
concern  rather  than  disdain  for  the  environment.  Image  advertising 
may  be  particularly  important  in  attracting  students  who  have  attended 

the  larger  and  more  politically  active  campuses,  which  are  prime  re- 
cruiting areas  for  many  corporations.  Companies  are  also  responding 

to  the  prospective  employee  s  concern  about  his  own  workmg  condi- 

tions since  a  company's  air  pollution  may  affect  its  employees'  health 
more  than  anyone  else's.  The  positive  eftects  of  image  advertismg  on 
recruitment  are  documented  by  many  case  histories  showing  dramatic  in- 

creases in  inquiries  about  employment  with  a  corporation  after  it  has 

engaged  in  an  image  advertismg  campaign. ^"^ 
4.  Banks,  insurance  companies,  and  other  financial  institutions 

take  image  into  account  in  providing  their  services  to  corporations. 
Such  financial  sources  may  be  hesitant  to  insure  or  lend  money  to  a 
company  that  pollutes,  especially  if  expensive  litigation  or  casualty 

claims  may  later  result.^' 
5.  Through  image  advertising  corporations  also  seek  to  influence 

the  attitudes  of  their  shareholders;  the  hope  is  that  image  advertising 
will  mitigate  dissatisfaction  with  corporate  policies. 

6.  Purchasing  agents  may  be  inclined  to  purchase  from  a  company 
with  a  known  sense  of  social  responsibility.  Recent  studies  indicate 

that  "an  unknown  supplier  may  make  more  effective  use  of  his  adver- 
tising budget  by  spending  most  of  his  money  on  institutional  advertis- 

ing" rather  than  product  advertising.  "The  preference  towards  institu- 
tional advertisements  .  .  .  can  be  attributed  to  decision  makers'  inter- 

ests in  the  capabilities  of  prospective  suppliers. "^^    This  conclusion  un- 

swered  yes  to  the  question,  "In  your  opinion,  does  'Corporate  Image'  advertising  favor- 
ably affect  the  company's  security  values?"  82.1  percent  stated  that  corporate  advertis- 

ing had  "served  to  call  [their]  attention  to  a  company  as  an  investment  potential,"  and 
79.3  percent  of  the  latter  stated  that  they  had  gone  on  to  purchase  the  securities. 

See  also  Thomas  E.  Ryan,  Inc.,  Measuring  Brokerage  Tirm  .\dvertising  Effec- 
tiveness (Time  Magazine  study,  conducted  in  1968). 

36.  CcMMUNiCATiNG  THE  ToTAL  CORPORATE  PERSONALITY,  supra  note  25  at  27 
(3,000  letters  received  regarding  employment  after  eleven  individual  magazine  ads).  See 
also  Strategic  Advertising  and  Attitudes  Toward  Corporations  and  Measuring  Strategic 
Advertising  Effectiveness,  supra  note  26  (recruitment  recommendation  measurement,  id. 
at  31).  For  examples  of  recruitment  ads  see  Time  Magazine,  Strategic  Advertising 
97-99. 

37.  Private  communications  to  the  author,  ^ee  The  New  Yorker  Magazine, 
Corporate  Advertising  and  Its  Function. 

38.  Lehman  &  Cardozo,  Product  or  Industrial  Advertisements,  J.  OF  Advertising 
Research,  Apr.  1973,  at  43.  This  conclusion  differs  from  the  presumption,  raised  by 
Prof.  Theodore  Levitt  of  the  Harvard  Business  School,  that  an  unknown  supplier  might 

find  product  advertising  more  effective  than  institutional  advertising  in  enhancing  a  sell- 

ing firm's  reputation.  Levjtt,  Industrul  Purchasing  Behavior:  A  Study  of  Com- 
ML-NICATION  EFFECTS  (1965).     See  CoUey,  What  About  Pretesting  Industrial  Advertis- 
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dercuts  the  traditional  view  that  the  best  way  to  build  image  is  through 
product  advertisements. 

7.  Finally,  a  host  of  other  factors  may  influence  a  corporation's 
choice  to  engage  in  image  advertising.  Some  image  advertising  serves 

as  an  "ego  trip"  for  the  company's  officers  by  putting  them  and  their 
company  in  the  limehght. 

This  enumeration  of  benefits  achieved  through  image  advertising 
is  by  no  means  exhaustive.  It  is  clear  from  this  recital,  however,  that 

most  corporate  image  advertising  has  the  same  goal  as  traditional  prod- 
uct advertising — increased  profits.  In  each  case  the  company  attempts 

by  its  image  advertising  to  gain  the  support  of  groups  and  individuals 
whose  favorable  attitudes  improve  profits  and  whose  distrust  or  enmity 
erodes  them.  One  survey  of  the  motivation  of  coippanies  which  engage 
in  corporate  image  advertising  found  that,  of  the  advertisers  surveyed, 

55  percent  engaged  in  image  advertising  to  improve  consumer  rela- 
tions, 47  percent  to  improve  product  sales,  46  percent  to  improve  gen- 

eral trading  relations,  and  64  percent  to  improve  stockholder/ financial 

relations.^® 
However,  in  addition  to  these  clearly  economic  and  commercial 

benefits,  political  motivation  is  involved  in  certain  types  of  corporate 
image  ads.  Thus,  in  the  same  survey,  11.4  percent  of  the  respondents 

stated  their  prime  objective  to  be  improvement  of  governmental  rela- 
tions. Presumably,  the  corporations  hope  to  use  image  advertising  to 

influence  regulatory  or  legislative  bodies  which  can  act  in  ways  adverse 

to  the  company's  financial  interests.  PoUtically  motivated  image  adver- 
tising, directed  towards  governmental  bodies  or  the  electorate,  is  easily 

distinguished  from  that  aimed  at  investors  or  consumers.  The  former 

identifies  and  discusses  specific  legislative  proposals  by  name  or  refer- 
ence and  often  calls  upon  the  reader  to  take  political  action.  In  con- 
trast, a  commercially  motivated  image  ad  describes  the  corporation  and 

its  activities  with  the  intention  of  arousing  favorable  action  directed  to- 
wards the  corporation  itself,  not  towards  the  legislature.  The  fact  that 

the  corporation's  activities  may  be  controversial — and  perhaps  the  sub- 
ject of  proposed  or  existing  government  regulation — does  not  detract 

from  the  commercial  emphasis  of  such  an  advertisement  that  is  aimed 
at  stimulating  the  purchase  of  corporate  products  or  stock. 

ing?.  Industrial  Marketing,  May  1973,  at  38;  Grass,  Measuring  Corporate  Image  Ad 
Effects,  J.  OF  Advertising  Research,  Dec.  1972,  at  15. 

39.  Are  Public  Relations  Executives  Becoming  More  Involved  with  Corporate 
Advertising,  Public  Relations  J.,  Nov.  1973,  at  28.  For  1972  survey  results,  see  Are 

Public  Relations  Executives  Becoming  More  Involved  with  Corporate  Advertising,  Pub- 
lic Relations  J.,  Nov.  1972,  at  24  (prime  objective  of  image  advertising  is  improvement 

of  consumer  relations:  31.5  percent;  improvement  of  stockholder/financial  relations: 

23.5  percent;  improvement  of  product  sales:  19.2  percent;  improvement  of  trade  rela- 
tions: 8.9  percent). 
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It  is  interesting  to  note  that  corporations  rarely  if  ever  fail  to  take 
a  business  expense  tax  deduction  for  their  image  advertising,  even 
though  the  Internal  Revenue  Code  states  that  no  deduction  can  be 

taken  for  messages  run  "in  connection  with  any  attempt  to  influence 
the  general  public  .  .  .  with  respect  to  legislative  matters.  .  .  ."*° 

The  possible  consequences  of  this  practice  are  discussed  below.'*^ 

D.     The  Resulting  Controversy 

A  disturbing  aspect  of  corporate  image  environmental  advertise- 
ments is  the  apparent  assumption  that  creating  an  appearance  of  envi- 

ronmental consciousness  is  an  adequate  substitute  for  positive  action. 
In  other  words,  many  corporations  seem  to  feel  that  their  sole  task  is 
to  advertise  their  concern  rather  than  to  take  action.  One  critic  claims 

that  "most  of  industry  still  sees  pollution  and  environment  questions  2is 
more  of  a  public  relations  problem — in  other  words,  an  image  prob- 

lem— than  as  anything  fundamentally  related  to  the  way  they  are  doing 

business.'"*^  The  noted  advertising  columnist  E.B.  Weiss  seems  to 

agree  with  this  contention.  Weiss  has  conmiented  that  "the  gap  be- 
tween corporate  claims  and  performance  is  at  least  as  sizeable  as  the 

generation  gap — and  that's  a  whopper.  .  .  .  [T]he  total  disregard  for 
the  role  the  corporation  played  in  bringing  about  some  of  our  major 

ecological  problems  has  genuine  'Alice-in-Wonderland'  characteris- 

t'cs.''^'^  Because  of  the  corporations'  m>opic  and  misleading  treatment 
of  environmental  matters,  the  Council  on  Economic  Pnorities  concludes 

in  its  report  Corporate  Advertising  and  the  Environment  (1971)  that 

some  advertisements  "subtly  co-opt  ...  the  public's  right  to  free  and 
informed  decision-making  in  this  area  of  vital  concern. "^^ 

These  criticisms  are  being  taken  seriously  in  Congress.  In  the  last 

Congress,  Senators  Spong,  Baker,  Bayh,  Dole,  Muskie,  and  Randolph 
introduced  S.  927,  which  would  make  it  a  criminal  act  subject  to  fine 

and  imprisonment  for  any  person  knowingly  to  make  "any  false  or  de- 
ceptive statement,  representation  or  claim  in  advertising  a  product, 

service,  system,  or  device  of  any  kind  or  description  with  respect  to  the 

ability  of  the  product,  service,  system,  or  device  to  prevent  or  control" 
air  or  water  pollution. "^^  One  of  the  sponsors'  reasons  for  proposing 
the  bill  was  that  "many  industries  apparently  are  placing  more  emphasis 

40.  Int.  Rev.  Code  of  1954,  §  162(e)(2)(B)  (emphasis  supplied). 
41.  See  text  accompanying  notes  104-05,  108,  infra. 

42.  Mander,  supra  note  3,  at  45.    He  also  claims  that  adveitising  "now  owns  the 
word  'ecology.' "    Id. 

43.  Weiss,  Management:   Don'i  Kid  the  Public  with  Those  Noble  Ads,  Adver- 
tising Age,  Aug.  3,  1970,  at  35. 

44.  Corporate  Advertising  and  the  Environment,  supra  note  9,  at  13. 
45.  S.  927,  92d  Cong.,  1st  Sess.  (1972). 
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on  advertising  their  abatement  activities  than  they  are  on  abatement  it- 
self. The  advertisements  in  some  cases  are  worse  than  misleading — 

they  are  not  even  truthful. "^^  More  recently,  in  its  original  form,  S. 
2176,  the  "Truth-In-Energy  Bill"  would  have  banned  all  advertising 
"encouraging  increased  energy  consumption."^^  Conceivably  this  bill 
would  have  banned  many  corporate  image  environmental  campaigns.^^ 

E.     Petitions  to  the  Federal  Trade  Commission 

The  Federal  Trade  Commission  has  received  many  criticisms  of 
environmental  advertising,  in  part  because  of  its  heightened  visibility 

in  the  regulation  of  unfair  product  and  deceptive  advertising.^^  Public 
reference  can  be  made  only  to  some  of  these  complamts — those  in 
which  the  complainant  issued  a  press  release  or  otherwise  publicized 

his  petition.  Aside  from  complainant-initiated  publicity,  complaints  to 
the  FTC  are,  of  course,  confidential. 

In  a  press  release  on  July  9,  1971,  the  Center  for  Science  in  the 
PubHc  Interest  forwarded  a  Caterpillar  Tractor  Company  advertisement 

which  had  appeared  in  Time  and  Business  Week  claiming  that  the  In- 
terstate Highway  System  saved  lives  and  should  therefore  be  completed 

without  delay.^*'  In  a  press  release  dated  August  1,  1971,  Senator 
Philip  Hart  sent  to  the  Commission  an  advertisement  by  Bethlehem 

Steel  Corporation  regarding  its  efforts  to  restore  its  strip-mined  lands.^^ 

46.  117  Cong.  Rec.  3565  (1971)  (remarks  of  Senator  Spong). 
47.  S.  2176,  93d  Cong.,  1st  Sess.  (1973). 

48.  Revett,  Ad  Curbs  in  New  Energy  Bills  Could  Mean  Widespread  Ban,  Adver- 
tising Age,  Nov.  19,  1973,  at  1;  Revett,  Groups  Press  for  Pullout  of  Energy  Bill  Ad 

Strictures,  Advertising  Age,  Nov.  26,  1973,  at  1;  Revett,  Ad  Curbs  Deleted  from  En- 
ergy Bill,  but  Simon  May  Act,  Advertising  Age,  Dec.  24,  1973,  at  1;  FEO  Concern 

over  Energy  Ads  Fading;  No  Ban  Seen,  Advertising  Age,  Jan.  7,  1974,  at  1. 

49.  Schoenfeld,  FTC's  New  Boldness  Tests  Limits  of  its  Authority,  3  Nat'l  J.  207 
(1971);  Gardner,  Attacks  on  Advertising  Continue  as  Agencies  Work  on  New  Regula- 

tory Policies,  4  Nat'l  J.  1427  (1972);  Gardner,  Presidential  Veto  of  Pipeline  Bill 
Threatened  Despite  Fuel  Shortage,  5  Nat'l  J.  1693  (1973)  (regarding  FTC  Improve- 

ment Act  rider  on  Alaska  Pipeline  bill  which  grants  expanded  power  to  the  FTC). 
50.  Press  release  from  Dr.  James  Sullivan,  Center  for  Science  in  the  Public  Inter- 
est, 1779  Church  Street,  N.W.,  Washington,  D.C.  20036.  See  Debunking  Madison  Ave- 
nue, Environmental  Action,  July  24,  1971;  and  Corporate  Advertising  and  the  Envi- 

ronment, supra  note  9,  at  27, 
51.  Press  release  from  the  Office  of  the  Senate  Subcomm.  on  Antitrust  and 

Monopoly,  Senator  Philip  A.  Hart,  Aug.  1,  1971,  with  attached  copy  of  letter  of  July 
28,  1971,  to  The  Honorable  Miles  W.  Kirkpatrick.  See  Debunking  Madison  Avenue, 
Environmental  Action,  May  5,  1971;  Another  Look  at  Eastern  Kentucky,  Bethlehem 
Rev.,  a  Bulletin  of  News  for  Bethlehem  Steel  Employees,  No.  133,  Sept.  1971; 
Wolff,  Little  Scar  of  Bethlehem,  Audubon,  Nov.  1971,  at  116;  Peeling  Back  the  Land 

for  Coal,  Newsweek,  June  28,  1971,  at  69;  FTC  Mulls  Look-See  into  Corporate  Ads, 
Advertising  Age,  Aug.  9,  1971,  at  2;  Corporate  Advertising  and  the  Environment,  supra 

note  9,  at  26.  On  the  practice  and  effects  of  strip  mining  see  Dep't  of  the  Interior, 
Surface  Mining  and  Our  Environment  (1967);  Spaulding  &  Ogden,  Effects  of 
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On  May  12,  1972,  a  group  called  Public  Action  to  Protect  Environ- 
mental Resources  (P.A.P.E.R.)  announced  that  it  was  sending  the 

FTC  a  complaint  about  an  advertisement  by  Potlatch  Forests,  Inc., 
regarding  its  commitment  to  pyollution  control  on  the  Clear  Water  River 

and  an  ad  by  St.  Regis  Paper  Company  concerning  installation  of  pollu- 

tion control  equipment  at  its  pulp  and  paper  mills. ^-  In  October  1972, 
Senator  Mike  Gravel  sent  a  complaint  to  the  FTC  regarding  an  adver- 

tisement by  Westinghouse  Corporation  on  its  breeder  reactor  pro- 

gram. ^^  On  January  31,  1973,  Citizens  for  a  Better  Environment  is- 
sued a  press  release  with  a  copy  of  a  complaint  it  had  filed  with  the 

FTC  concerning  advertisements  by  Commonwealth  Edison  Company 

in  Chicago  about  its  environmental  program. ^^  Then  on  April  4,  1973, 
the  Center  for  Science  in  the  Public  Interest  again  petitioned  the  FTC, 
this  time  regarding  a  Chrysler  Corporation  advertisement  appearing  in 
the  Washington  Post  on  September  26,  1972,  February  13,  1973,  and 

March  13,  1973,  and  elsewhere,  entitled  "Thirty  Handy  Facts  On 
Safety,  Highways,  and  Emissions"  quoting  from  the  Administrator  of 
the  Federal  Highway  Administration  regarding  the  cost  of  the  1975- 

76  emission  requirements  of  the  Clean  Air  Act.^^  On  November  21, 
1973,  Senator  Thomas  Mclntyre  sent  a  complaint  to  the  FTC  regarding 

advertising  by  the   petroleum   industry   about  the   energy   shortage.''® 

Surface  Mining  on  the  Fish  and  Wildlife  Resources  of  the  United  States,  (Dep't 
of  the  Interior,  1968);  Dep't  of  the  Interior,  Study  of  Strip  and  Surface  Mining 
IN  Appalachia  (1966);  Boccardy  &  Spaulding,  Effects  of  Surface  Mining  on  Fish 

AND  Wildlife  in  Appalachia  (Dep't  of  the  Interior,  1968).  The  best  bibliography  on 
strip  mining  is  by  F.V.  Kieffer,  Ohio  Dep't  of  Natural  Resources,  Columbus,  Ohio.  On 
Bethlehem's  public  relations  effort,  see  J.  Cannon,  Council  on  Economic  Priorities, 
Environmental  Steel  226-29  (1974),  excerpted  in  Economic  Priorities  Report  (May 
1973). 

52.  Press  release  of  May  12,  1972,  by  P.A.P.E.R.,  Suite  1915,  One  Rockefeller 
Plaza,  N.Y.,  N.Y.,  with  a  copy  of  letter  of  May  12,  1972,  to  The  Honorable  Miles  W. 
Kirkpatrick.  See  also  Advertising  1972,  supra  note  2;  Columbia  Law  Students  Ask  FTC 

Action  on  "Polluters",  Advertising  Age,  May  15,  1972,  at  102.  For  favorable  com- 
mentary on  the  St.  Regis  advertising  program  see  Trees  Pay  Off  for  St.  Regis,  Indus- 

trial Marketing,  Dec.  1967,  at  38;  St.  Regis/Time,  a  case  study  by  Time. 
53.  Press  release  from  Senator  Mike  Gravel,  Gravel  Calls  for  FTC  Investigation 

of  Deceptive  Advertising  for  Nuclear  Power  Plants,  Oct.  13,  1972,  with  attached  letter 
of  Oct.  10,  1972  to  The  Honorable  Miles  W.  Kirkpatrick.  See  Alexander,  The  Big 
Blowup  Over  Nuclear  Slowdowns,  Fortune,  May  1973,  at  216. 

54.  Press  release  of  January  31,  1973  from  Citizens  for  A  Better  Environment, 
Room  1101,  109  N.  Dearborn,  Chicago,  111.  See  also  IngersoU,  Environmental  Group 

Hits  Edison  Ads,  Chicago  Sun  Times,  Jan.  31,  1973;  Chicago  Utility's  Ads  under  Attack 
at  FTC,  Broadcasting.  Feb.  17,  1973,  at  28. 

55.  Clean  Air  Amendments  of  1970,  42  U.S.C.  §§  1857  et  seq.  (1970).  Caveat 
Emptor,  Oct.  1973,  at  20;  Debunking  Madison  Avenue,  Environmental  Action, 
March  3,  1973;  Center  for  Science  in  the  Public  Interest  Newsletier,  Spring  1973. 

56.  Shifrin,  Mclntyre  Hits  Ads  About  Oil.  FTC  Asked  to  Put  Stop  to  Campaigns. 
Wash.  Post,  Nov.  23,  1973,  at  DIO.  See  note  13  supra;  Senator  Asks  NARB  Support 

Against  'Deceptive'  Energy  Ads,  Advertising  Age,  Dec.  3,  1973,  at  1;  NARB  Steps  into 
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The  Deputy  Administrator  of  the  Environmental  Protection  Agency, 
John  R.  Quarles,  sent  a  letter  on  November  29,  1973  to  the  Chairman 

of  the  FTC,  Lewis  S.  Engman,  regarding  two  newspaper  ads  by  PPG 
Industries,  Inc.,  claiming  that  EPA  regulations  reducing  the  amount  of 

lead  in  gasoline  would  waste  crude  oil.^^  On  January  9,  1974,  Con- 
gressman Benjamin  Rosenthal,  along  with  five  colleagues,  filed  a  peti- 

tion to  commence  a  rulemaking  proceeding  to  require  substantiation  of 

environmental  ads,  16  examples  of  which  were  attached  to  the  peti- 

tion.^® Finally,  on  January  18,  1974,  Russell  Train,  EPA  Adminis- 
trator, complained  about  an  advertisement  by  a  Chevrolet  dealer  as- 

sociation regarding  relaxation  of  emission  control  standards.^^ 
All  complaints  received  by  the  FTC,  except  for  those  directed  to 

a  specific  Commissioner  or  individual  staff  member,  are  referred  by  the 
Office  of  the  Secretary  to  the  division  responsible  for  the  subject  of  the 

complaint.  ̂ ^  Corporate  image  advertising  would  normally  be  referred 
for  review,  investigation,  and  response  to  either  the  Division  of  National 
Advertising  or  the  Division  of  Marketing  Practices,  both  in  the  Bureau 
of  Consumer  Protection.  Citizens  can  also  petition  the  FTC  to  initiate 

an  investigation  or  rulemaking  proceediog.^^     Specific  investigations 

Energy  Ad  Situation  via  Mclntyre  Note,  Advertising  Age,  Dec.  10,  1973,  at  1;  Edi- 
torial, Refining  Oil  Advertising,  Advertising  Age,  Dec.  17,  1973,  at  14;  NARB  Panel 

Will  Handle  Energy  Ads,  Advertising  Age,  Dec.  24,  1973,  at  4. 
57.  Press  release  by  the  Environmental  Protection  Agency,  Dec.  3,  1973,  with 

copy  of  a  letter  of  Nov.  29,  1973,  to  Mr.  Joseph  Neubauer,  President,  PPG  Industries, 
Inc.  See  Ads  Backing  Lead  in  Gas  Hit  by  EPA,  Wash.  Post,  Dec.  3,  1973,  at  A6;  EPA 
Protests  PPG  Ad  on  Lead  Content  Rules,  Advertising  Age,  Dec.  10,  1973,  at  10;  PPG 
Documents  Ads  Attacking  EPA  Proposal,  Advertising  Age,  Dec.  17,  1973,  at  8.  The 
ads  appeared  in  the  N.Y.  Times,  Nov.  25,  1973,  §  4,  at  16,  and  the  Wash.  Post,  Nov. 
27,  1973,  at  A21. 

58.  Press  release,  Office  of  Congressman  Benjamin  Rosenthal,  Jan.  9,  1974.  See 

Shifrin,  FTC  Urged  to  Act  on  'Misleading'  Energy  Crisis  Ads,  Wash.  Post,  Jan.  10, 
1974,  at  A 14,  col.  7;  Revett,  Oilmen  Rip  Bid  for  Proof  on  Energy  Ads,  Advertising 
Age,  Jan.  14,  1974,  at  1.  In  response  to  the  Rosenthal  petition,  Mobil  Oil  Corp.  filed 
a  Memorandum  in  Opposition  on  April  4,  1974,  arguing  that  the  FTC  should  not  extend 

its  advertising  substantiation  resolution  to  cover  Mobil's  corporate  image  ads.  A  major 
contention  of  Mobil  was  that  such  action  by  the  FTC  would  further  bar  the  access  of 

Mobil  to  the  media  to  express  its  views.  In  the  case  of  CBS  v.  Democratic  Nat'l 
Comm.,  412  U.S.  94  (1973)  the  Supreme  Q)urt  had  held  that  the  networks  could 
refuse  paid  editorial  advertisements  by  individuals  and  organizations. 

59.  Press  release.  Environmental  Protection  Agency,  Jan.  18,  1974.  See  EPA 
Fears  Dealer  Ad  Portends  Move  on  Emission  Curbs,  Advertising  Age,  Jan.  21,  1974, 
at  8. 

60.  By  statute  the  FTC  is  not  empowered  to  assist  an  individual  in  a  purely  private 
dispute,  but  may  both  refer  the  matter  to  agencies  which  may  do  so  and  review  the 
complaint  for  possible  violations  of  law  warranting  Commission  action.  16  C.F.R.  § 

2.3  (1974).  The  best  summary  of  the  Commission's  procedures  in  handling  complaints 
is  Staff  Notice  18,  Sept.  21,  1973,  which  was  forwarded  to  Senator  Henry  Jackson  in 

response  to  an  inquiry  regarding  the  Commission's  handling  of  congressional  corres- 
pondence. 

61.  16  C.F.R.  §§  2.1,  2.2  (investigations),  1.15  (rulemaking  proceedings)  (1974). 
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are  undertaken  by  staff  attorneys  and  can  lead  to  staff  recommenda- 

tions that  the  Commission  issue  a  proposed  complaint. ^^  After  allowing 
for  consent  negotiations,  a  formal  complaint  may  then  be  issued, ^^  result- 

ing in  a  formal  adjudicative  hearing  conducted  by  an  Administrative  Law 

judge. ^^  The  hearing  decision  can  be  appealed  to  the  Commissions^ 
and  subsequently  in  the  federal  courts.  ̂ ^  This  procedure  is  obviously 
very  costly  and  time  consuming. ^^  As  a  result,  many  cases  are  settled 
with  consent  agreements  prior  to  the  commencement  or  completion  of 

the  adjudicative  hearing. ^^ 
Adjudicative  and  rulemaking  proceedings  do  not  depend  only  on 

the  receipt  of  consumer  complaints  or  petitions.  In  fact,  the  Commission 

responded  to  criticisms  that  it  was  overly  dependent  on  a  "mail-bag"  de- 
velopment of  poHcy"^  by  estabHshing  an  Office  of  Policy,  Planning,  and 

Evaluation  directly  responsible  to  the  Commission  itself.'"  In  addition, 
the  individual  bureaus  within  the  Commission  have  developed  a  system 

of  Analytical  Policy  Guides  to  assist  each  Bureau  in  the  detailed  formu- 

lation of  policy  and  programs. ^^  The  Commission  has  successfully 
asserted  its  power  to  engage  in  substantive  rulemaking,  a  procedure 

especially  well  suited  to  policy  formulation."^^ 

62.  Id.  §  2.31. 

63.  Id.  §§  2.33,  2.34. 
64.  Id.  §§  3.1-3.46. 
65.  Id.  §§  3.52-3.55. 
66.  Federal  Trade  Commission  Act  §  6(c),  15  U.S.C.  §  45(c)  (1970). 
67.  The  delay  frequently  inherent  in  FTC  proceedings  has  been  a  prime  source 

of  criticism  of  the  agency's  effectiveness;  see  note  69  infra. 
68.  See,  e.g.,  In  re  ITT  Continental  (Profile  Bread),  79  F.T.C.  248,  253,  3  Trade 

Reg.  Rep.  If  19,681,  21,727  (FTC  1971). 
69.  E.  Cox,  The  Nader  Report  on  the  Federal  Trade  Commission  (1969); 

The  Amer.  Bar  Ass'n,  Commission  to  Study  the  Federal  Trade  Commission, 
(1969). 

70.  Fed.  Trade  Comm'n  Organization  Chart,  United  States  Gov't  Manual 
1973/74,  at  470.  For  an  analysis  of  the  success  of  these  planning  activities  see  Planning 

the  Commission's  Consumer  Protection  Activities:  False  Starts  and  Tentative  Progress, 
speech  by  Comm'r  Mary  Gardner  Jones  before  the  Amer.  Council  on  Consumer  Interest, 
Apr.  12,  1973.  An  example  of  such  planning  in  the  area  of  advertising  is  the  FTC 

Hearings  on  Modern  Advertising  Practices,  1972,  analyzed  in  The  Case  for  Advertis- 

ing, Highlights  of  the  Industry's  Presentation  to  the  Fed.  Trade  Comm'n  (J. 
Moskin  ed.,  Amer.  Ass'n  of  Advertising  Agencies,  1973);  J.  Howard  &  J.  Hurlbert, 
Advertising  and  the  Public  Interest,  a  Staff  Report  to  the  Fed.  Trade  Comm'n 
(1973),  reviewed  in  A  Critical  Analysis  of  the  Howard  Report,  address  by  Comm'r 
Jones  before  the  Advertising  and  Public  Interest  Workshop,  Amer.  Marketing  Ass'n, 
Washington,  D.C.,  May  9,  1973. 

71.  Agriculture,  Environmental  and  Consumer  Protection  Appropriations  for 
1973,  Hearing  before  a  Subcomm.  of  the  House  Comm.  on  Appropriations,  92d  Cong., 
2d  Sess.  462(1973). 

72.  National  Petroleum  Refiners  Ass'n  v.  FTC,  482  F.2d  672  (D.D.C.  1973),  cert, 
denied,  94  S.  Ct.  1475  (1974);  see  Shapiro,  The  Choice  of  Rulemaking  or  Adjudication 

in  the  Development' of  Administrative  Policy,  78  Harv.  L.  Rev.  921  (1965);  Robinson, 
The  Making  of  Administrative  Policy:   Another  Look  at  Rulemaking  and  Adjudication 

33-291   O  -  78  -  63 
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The  Commission,  under  section  6(b)  of  the  FTC  Act,^^  can  re- 
quire the  advertiser  to  submit  material  in  substantiation  of  its  claims; 

such  material  has  frequently  been  made  public  by  the  FTC.  Unsatis- 

factory substantiation  can  serve  as  the  basis  for  a  formal  complaint.*^^ 
The  FTC  has  so  far  taken  no  public  action  on  the  environmental 

advertising  complaints  mentioned  above,  nor  has  it  publicly  enunciated 
a  policy  on  corporate  image  environmental  advertising.  However,  the 
present  Chairman  of  the  FTC,  Lewis  S.  Engman,  stated  in  a  speech 

on  February  15,  1974:  "To  the  extent  that  [image]  ads,  like  product 
ads,  seek  to  encourage,  or  do,  in  fact,  encourage  economic  responses 

from  consumers  or  businessmen — to  that  extent,  they  are  subjects  of 

legitimate  interest  to  the  Federal  Trade  Commission."^^  The  legal  and 
policy  issues  raised  by  FTC  action  in  this  area  are  discussed  below. 

TI 

IMAGE  ADVERTISING  AND  THE  FIRST  AMENDMENT 

Central  to  any  discussion  of  whether  the  Commission  may  assert 

jurisdiction  over  image  advertising  is  whether  the  first  amendment's 
guarantee  of  freedom  of  speech  protects  these  advertisements  from  reg- 

ulation or  whether  image  advertising  is  a  form  of  "commercial  speech" 
and  thus  unprotected  by  the  first  amendment.  ^^ 

and  Administrative  Procedure  Reform,  118  U.  Pa.  L.  Rev.  485  (1970).  There  are  even 
some  pressures  on  federal  agencies  to  require  rulemaking  proceedings  when  they  are 

changing  established  policy;  see  NLRB  v.  Wyman-Gordon  Co.,  394  U.S.  759  (1969); 

Bell  Aerospace  Co.  v.  N1.RB,  475  F.2d  485  (1973),  aff'd  in  part  and  rev'd  in  part,  94 
S.  Ct.  1757  (1974);  United  Fed.  of  College  Teachers  v.  Miller,  479  F.2d  1074  (1973). 
However,  SEC  v.  Chenery  Corp.  (Chenery  II),  332  U.S.  194  (1947),  makes  it  clear 

that  "[t]he  choice  made  between  proceeding  by  general  rule  or  by  individual,  ad  hoc 
litigation  is  one  that  lies  primarily  in  the  informed  discretion  of  the  administrative 

agency."  Id.  at  203.  This  position  was  reaffirmed  by  the  Supreme  Court  in  Bell  Aero- 
space, supra. 

73.  15  U.S.C.  §  46(b)    (1970). 
74.  15  U.S.C.  §  46  (1970).  See,  e.g.,  Special  Reports  Relating  to  Advertising 

Claims:  Requirement  for  Submission  and  Disclosure  Thereof  by  the  Commission,  36 

Fed.  Reg.  12058  (1971),  amended  36  Fed.  Reg.  14680  (1971).  The  Rosenthal  com- 
plaint, supra  note  59,  requested,  inter  alia,  that  substantiation  be  required  for  certain 

specified  environmental  ads. 

75.  Address  by  FTC  Chairman  Lewis  S.  Engman  before  the  Antitrust  Law  So- 

ciety, State  Bar  of  Mich.,  Feb.  15,  1974.  See  "Image"  Ads  Protected  as  Free  Speech, 
Engman  Says,  Advertising  Age,  Feb.  18,  1974,  at  1  (the  title  is  not  wholly  accurate; 
Chairman  Engman  stated  only  that,  in  a  close  case,  any  doubts  as  to  whether  an  ad 
was  protected  as  free  speech  should  be  resolved  in  favor  of  the  advertiser,  not  that  all 

image  ads  were  protected);  Lawmakers  Irked  by  FTC  "Image"  Stance,  Advertising 
Age,  Feb.  25,  1974,  at  8. 

76.  The  only  law  review  article  which  discusses  the  first  amendment  in  relation 

to  corporate  image  advertising  assumes — contrary  to  the  following  analysis — that  image 

advertising  does  not  affect  economic  decisions  of  consumers  since  it  does  not  "discuss 
the  product  or  service  itself"  and,  therefore,  corporate  image  advertising  is  protected  by 
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Several  points  must  be  considered  in  distinguishing  commercial 
from  protected  speech.  First,  the  mere  fact  that  a  message  takes  the 

form  of  a  paid  advertisement  is  insufficient  to  render  the  message  com- 

mercial. In  ISIew  York  Times  Co.  v.  Sullivan,'^''  the  Court  barred  a 
libel  action  based  on  statements  regarding  police  brutality  made  in  a 
paid  advertisement  and  held  that  such  advertisement  was  protected  by 
the  first  amendment.  The  advertisement  was  held  to  retain  first  amend- 

ment protection  because  it  "communicated  information,  expressed 
opinion,  recited  grievances,  protested  claimed  abuses,  and  sought  finan- 

cial support  on  behalf  of  a  movement  whose  existence  and  objectives 

are  matters  of  the  highest  public  interest  and  concern."^^ 
Secondly,  the  fact  that  a  message  involves  economic  interests  or  is 

impelled  by  profit  motives  does  not  necessarily  negate  first  amendment 

protection.  In  Ginzbiirg  v.  United  States,'^  the  Court  stated  that  "com- 
mercial activity,  in  itself,  is  no  justification  for  narrowing  the  protection 

of  expression  secured  by  the  First  Amendment."  Similarly,  in  East- 
em  Railroad  Presidents  Conference  v.  Noerr  Motor  Freight,  Inc.,^^  the 

incidental  economic  impact  of  the  railroads'  lobbying  campaign  was 
held  insufficient  to  "transform"  such  campaign  into  an  activity  regulable 
under  the  Sherman  Act. 

Thirdly,  the  mere  fact  that  an  advertisement  deals  with  matters  of 

public  importance  and  controversy  does  not  render  it  immune  from  reg- 

ulation. In  the  case  of  Capital  Broadcasting  v.  Mitchell, ^^  the  Supreme 
Court   affirmed   the  judgment  of  a  three-judge  court  that  the  first 

the  first  amendment.  Bird,  Goldman  &  Lawrence,  Corporate  Image  Advertising:  A 
Discussion  of  the  Factors  that  Distinguish  Those  Corporate  Image  Advertising  Practices 
Protected  Under  the  First  Amendment  from  Those  Subject  to  Control  by  the  Federal 
Trade  Commission,  51  J.  of  Urban  Law  405,  420  (1974). 

The  Supreme  Court  has  apparently  never  directly  held  that  corporations  not 

engaged  in  the  business  of  communication,  e.g.  newspapers,  are  accorded  first  amend- 
ment rights.  See  generally  First  National  Bank  of  Boston  v.  Attorney  General,  290 

N.E.2d  526  (Mass.  1972)  (law  barring  corporate  expenditures  to  influence  vote  on 
referendums  held  unconstitutional);  Corporate  Freedom  of  Speech,  7  Suffolk  Univ.  L. 

Rev.  1117  (1973);  But  cf.  Thomas  v.  Collins,  323  U.S.  516,  531  (1945)  (that  organ- 
ization is  one  engaged  in  business  activities  does  not  resolve  question  of  application  of 

first  amendment);  compare  Smyth  v.  Ames,  169  U.S.  466,  522  (1898)  (corporations 

are  "persons"  within  the  meaning  of  the  due  process  clause  of  the  fourteenth  amend- 
ment) with  Orient  Ins.  Co.  v.  Daggs,  172  U.S.  557,  561  (1899)  (corporations  are 

not  "citizens"  within  meaning  of  the  privileges  and  immunities  clause). 
77.  376  U.S.  254  (1964). 

78.  Id.  at  266-67.  See,  e.g.,  People  ex  rel.  Barton  v.  American  Auto  Ins.  Co.,  132 
Cal.  App.  2d  317,  282  P. 2d  559  (1955)  (insurance  company  advertisements  intimating 
that  excessive  and  unjustified  verdicts  raise  insurance  premiums  held  to  be  protected). 

79.  383  U.S.  463  (1966). 
80.  365  U.S.  127,  138  (1961). 

81.  333  F.  Supp.  582  (D.D.C.  1971)  (three-judge  court),  aff'd  mem.,  405  U.S. 
1000  (1972). 
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amendment  rights  of  cigarette  advertisers  were  not  violated  by  a  law 

banning  all  television  cigarette  advertisements,  despite  the  fact  that  cig- 
arette advertising  had  earlier  been  held  to  state  one  side  of  a  contro- 

versial subject  of  public  importance  under  the  fairness  doctrine.®^  In 
Capital  Broadcasting  the  lone  dissenter,  Judge  J.  Skelly  Wright,  ob- 

jected only  to  the  fact  that  cigarette  ads  were  banned  outright  but 

thought  that  selective  regulation  of  cigarette  ads  short  of  a  ban  was  con- 

stitutional.^^    Similarly,  in  Pittsburgh  Press  Co.  v.  Pittsburgh  Comm, 

82.  Banzhaf  v.  FCC,  405  F.2d  1082  (D.C.  Cir.  1968),  cert  denied,  396  U.S.  842 
(1969). 

The  Federal  Communications  Commission  has  recently  defined  the  type  of  corpo- 
rate image  ads  to  which  the  fairness  doctrine  may  apply.  On  July  18,  1974,  the  FCC 

published  the  results  of  its  "broad-ranging  inquiry  into  the  efficacy  of  the  fairness  doc- 
trine .  .  .  ."  Fairness  Doctrine  and  Public  Interest  Standards,  39  Fed.  Reg.  26372 

(1974).  In  that  release  the  Commission  stated  that  "institutional  advertising  .  .  .  de- 
signed to  present  a  favorable  public  image  of  a  particular  corporation  or  industry  .  .  . 

ordinarily  does  not  involve  debate  on  public  issue  [unless]  ...  the  advertiser  seek[s] 

to  play  an  obvious  and  meaningful  role  in  public  debate."  39  Fed.  Reg.  26380  (empha- 
sis supplied).  As  an  example  of  an  institutional  ad  not  raising  fairness  obligation  the 

Commission  cited  Anthony  R.  Martin-Trigona,  19  F.C.C.2d  620  (1969)  (passing  refer- 
ence to  school  prayers  does  not  amount  to  advocacy)  and  as  an  example  of  institutional 

ads  which  did  raise  such  obligation  is  cited  Wilderness  Society  (ESSO),  30  F.C.C.2d  643 
(1971),  reconsideration  denied,  31  F.C.C.2d  729  (1971),  reconsideration  denied,  32 

F.C.C.2d  714  (1971),  (ads  arguing  that  the  nation's  urgent  need  for  oil  necessitated  a 
rapid  development  of  oil  reserves  on  Alaska's  North  Slope  and  referring  to  ESSO's  abil- 

ity to  build  a  pipeline  in  the  Arctic  while  "preserving  the  ecology"  inherently  raised  and 
had  a  cognizable  bearing  on  the  controversial  issue  of  construction  of  an  Alaska  oil  pipe- 

line despite  the  fact  that  the  pipeline  controversy  was  not  specifically  referred  to).  In 
determining  whether  the  fairness  doctrine  applies  to  an  ad,  the  Commission  begins  by 

considering  whether  the  advertisement  "is  an  obvious  participation  in  public  debate,"  not 
by  undertaking  a  "subjective  judgment  as  to  the  advertiser's  actual  intentions  ....  If 
the  ad  bears  only  a  tenuous  relationship  to  that  debate,  or  one  drawn  by  unnecessary 

inference  ...  the  fairness  doctrine  would  clearly  not  be  applicable."  39  Fed.  Reg. 
26381.  "[I]f  the  arguments  and  views  expressed  in  the  ad  closely  parallel  the  major 
arguments  advanced  by  partisans  on  one  side  or  the  other  of  a  public  debate,  it  might 
be  reasonable  to  conclude  that  one  side  of  the  issue  involved  had  been  presented  thereby 
raising  fairness  doctrine  obligations.  See,  e.g.  Media  Access  Project  (Georgia  Power), 

44  F.C.C.2d  755,  761  (1973)"  (Power  company  ads  proclaiming  company's  benevolent 
air  and  water  pollution  policies  held  not  controversial  while  ads  asserting  the  need  for 
an  increase  in  generating  capacity  and  the  inadequacy  of  prevailing  rates  did  advocate 

one  side  of  a  rate-increase  issue  then  pending  before  the  state  utility  commission). 

The  FCC's  statement  on  the  fairness  doctrine  is  inapposite  to  the  position  advocated 
by  numerous  public  interest  spokesmen.  See,  e.g.,  Neckritz,  et  al.  Ecological  Pornog- 

raphy and  the  Mass  Media,  1  Ecology  L.Q.  374  (1971)  and  a  suit  filed  by  the  authors 
against  the  Federal  Communications  Commission:  Neckritz  v.  FCC,  502  F.2d  411 
(D.C.  Cir.  1974). 

83.  333  F.  Supp.  at  593-94.  In  a  case  with  facts  similar  to  Capital  Broadcasting, 
the  publisher  of  a  Virginia  newspaper  had  been  convicted  of  disseminating  the  advertis- 

ing of  an  abortion  referral  service  in  violation  of  a  Virginia  statute  barring  any  person 

from  "encourag[ing]  or  prompt[ing]  the  procuring  of  abortion."  Bigelow  v.  Common- 
wealth, 213  Va.  191,  191  S.E.2d  173,  174  (1972).  On  appeal  the  United  States  Supreme 

Court  remanded  the  case  for  reconsideration  in  light  of  the  invalidation  of  anti-abortion 
statutes.    Bigelow  v.  Virginia,  413  U.S.  909  (1973).    The  Virginia  court  then  reaffirmed 
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on  Human  Relations, ^"^  the  Supreme  Court  found  the  newspaper's 
claim  that  commercial  advertising  serves  as  a  medium  for  "exchange 
of  information"  insufficient  to  "abrogate  the  distinction  between  com- 

mercial and  other  speech."  The  mere  fact  that  the  subject  matter 
of  an  allegedly  defamatory  statement  is  a  matter  of  "public  or  general 
concern"  has  recently  been  held  by  the  Supreme  Court  to  be  insufficient 
to  bar  a  defamation  action  in  Gertz  v.  Robert  Welch,  Inc.^^ 

The  leading  Supreme  Court  decision  denying  first  amendment 

protection  to  commercial  speech  is  Valentine  v.  Chrestensen}^  In  this 
case  a  municipal  ordinance  forbidding  dissemination  of  printed  hand- 

bills containing  advertising  was  upheld,  even  though  convictions  of  dis- 

tributors of  rehgious  and  pohtical  handbills  had  earlier  been  reversed.®^ 

The  handbills  in  question  were  termed  "purely  commercial  advertising" 
with  respect  to  which  the  ordinance  was  valid, ^^  despite  the  fact  that 
on  the  opposite  side  from  the  commercial  message  the  distributor  had 

printed  a  political  protest.  This  holding  has  been  reiterated  with  ap- 

proval, both  by  the  Supreme  Court  and  lower  courts.®^   Although  the 

Bigelow's  conviction,  and  the  Supreme  Court  has  recently  noted  probable  jurisdiction. 
Bigelow  V.  Commonwealth,  214  Va.  341,  200  S.E.2d  680  (1973),  probable  jurisdiction 
noted,  9A  S.  ex.  3201  (1974). 

84.  413  U.S.  376,  388  (1973). 
85.  42  U.S.L.W.  5123  (1974).  In  reaching  this  decision,  the  Supreme  Court 

expressly  rejected  the  plurality  opinion  in  Rosenbloom  v.  Metromedia,  403  U.S.  29,  44 

(1971),  which  had  found  that  all  discussion  and  communication  involving  "an  issue  of 
public  or  general  concern"  were  protected  by  the  first  amendment.  Gertz,  supra  at 
5130.  One  of  the  principal  reasons  for  the  Court's  refusal  to  adopt  this  latter  position 
is  that  to  do  so  would  involve  the  courts  in  the  "dangerous  business"  of  deciding  which 
speech  "address[es]  issues  of  'general  or  public  interest'  and  which  do[es]  not" — a  test 
equivalent  to  determining  "  'what  information  is  relevant  to  self  government.' "  Gertz, 
supra  at  5128,  5130,  quoting  Rosenbloom,  supra  at  79  (Marshall,  J.,  dissenting). 
See  also  Healey  v.  Federal  Communications  Commission,  460  F.2d  917  (D.C.  Cir.  1972) 
(fairness  doctrine  not  extended  to  newsworthy  events  which  were  not  controversial 
issues  of  public  importance). 

86.  316  U.S.  52  (1942). 

The  networks  have  successfully  taken  the  position  that  they  can  refuse  to  air  con- 
troversial advertisements  for  which  a  fairness  doctrine  claim  might  apply.  To  the 

extent  that  the  networks  effectively  implement  this  policy,  not  even  advertisements 

falling  within  the  terms  of  the  fairness  doctrine  reach  the  airwaves,  let  alone  advertise- 
ments deserving  first  amendment  protection. 

87.  Schneider  v.  State,  308  U.S.  147  (1939);  Lovell  v.  City  of  Griffin,  303  U.S. 
444  (1938). 

88.  316  U.S.  at  54. 

89.  New  York  Times  Co.  v.  SuUivan,  376  U.S.  254,  265-66  (1964);  Jamison  v. 
Texas,  318  U.S.  413,  417  (1943);  Murdock  v.  Pennsylvania,  319  U.S.  105,  111  (1943); 
United  States  v.  Hunter,  459  F.2d  205,  211  (4th  Cir.  1972);  SEC  v.  Texas  Gulf  Sulphur 
Co.,  446  F.2d  1301,  1306  (2d  Cir.  1971),  cert,  denied,  404  U.S.  1005  (1971);  New  York 

State  Broadcasters  Ass'n  v.  United  States,  414  F.2d  990,  998-99  (2d  Cir.  1969),  cert, 
denied,  396  U.S.  1061  (1970);  Banzhaf  v.  FCC,  405  F.2d  1082,  1101  (D.C.  Cir.  1968), 
cert,  denied,  396  U.S.  842  (1969);  Capital  Broadcasting  Co.  v.  Mitchell,  333  F.  Supp. 



982 

270  ECOLOGY  LAW  QUARTERLY  [Vol.  4:247 

Chrestensen  doctrine  has  been  criticized,^°  it  has  recently  been  cited 
with  approval  by  the  Supreme  Court  in  the  Pittsburgh  Press  Co.  case 

involving  placement  of  want  ads  in  sex-designated  columns.^^ 
There  has  emerged  no  clear  constitutional  test  to  distinguish  com- 

mercial from  protected  advertising.  The  circumstances  and  content  of 
each  individual  advertisement  must  be  analyzed  to  determine  whether 

or  not  it  is  protected.  In  each  of  the  major  Supreme  Court  cases  touch- 
ing on  the  subject,  the  classification  of  the  ad  in  question  did  not  raise 

the  subtle  questions  which  would  have  required  a  close  analysis.  How- 
ever, analogies  can  be  drawn  from  some  cases  involving  commercial 

speech  and  from  other  areas  of  first  amendment  law  to  support  the  con- 
clusion that  the  effects  of  an  advertisement  will  determine  its  constitu- 

tional status.  Pittsburgh  Press  speaks  in  terms  of  the  sex  designations 

for  the  want  ads  as  having  the  "practical  effect"  of  an  "overly  dis- 
criminatory want  ad.  .  .  ."^^  Similarly,  in  Noerr,  the  Court  cited  the 

success  of  the  railroads'  lobbying  campaign  to  support  its  conclusion  that 
the  campaign  was  in  fact  directed  towards  influencing  legislation.®^ 
The  effects  of  speech  have  long  been  the  focus  in  first  amendment  anal- 

ysis of  "fighting  words."®*  Likewise,  the  extent  of  an  employer's  free 
speech  in  labor  disputes  is  regulated  according  to  its  effects,®^  as  is  a 

broadcaster's  right  to  disseminate  information  on  lotteries.® ® 
In  determining  the  effect  of  speech,  the  courts  have  frequently 

looked  to  the  identity  and  purpose  of  the  speaker.  In  New  York 

Times,  the  Court  emphasized  that  the  sponsor  of  the  ad  was  a  "move- 
ment whose  existence  and  objectives  are  matters  of  the  highest  public 

interest  and  concern."®^  Similarly  in  Murdoch  v.  Pennsylvania,^^  in 

overturning  the  convictions  of  Jehovah's  Witnesses  who  had  been  ar- 
rested under  a  statute  requiring  a  licensing  fee  for  solicitors,  the  Court 

emphasized  the  petitioners'  religious  beliefs.    The  advertiser's  purpose, 

582,  584  (D.D.C.  1971)  (three-judge  court),  affd  mem.,  sub  nom.  Capital  Broadcasting 
Co.  V.  Kleindienst,  405  U.S.  1000  (1972). 

90.  Cammarano  v.  U.S.,  358  U.S.  498,  514  (1959)  (Douglas,  J.,  concurring); 
Radish,  The  First  Amendment  In  The  Marketplace:  Commercial  Speech  and  the  Values 

of  Free  Expression,  39  Geo.  Wash.  L.  Rev.  429  (1971).  See  also  Brief  for  Associa- 

tion of  Nat'l  Advertisers,  Amicus  Curiae,  in  Fur  Information  and  Fashion  Council,  Inc. 
V.  E.F.  Timme  and  Son,  Inc.,  Docket  No.  73-2687  (2d  Cir.  April  1,  1974). 

91.  See  note  84  supra. 
92.  Id.  at  388. 
93.  365  U.S.  at  144. 

94.  See,  e.g.,  Paris  Adult  Theatre  I  v.  Slaton,  413  U.S.  49  (1973);  Gooding  v.  WU- 
son,  405  U.S.  518,  524  (1972). 

95.  NLRB  V.  Gissel  Packing  Co.,  395  U.S.  575,  619-20  (1969). 

96.  New  York  State  Broadcasters  Ass'n  v.  United  States,  414  F.2d  990  (2d  Cir. 
1969),  cert,  denied,  396  U.S.  1061  (1970). 

97.  376  U.S.  at  266. 

98.  319  U.S.  105,  109  (1943). 
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like  the  identity  of  the  speaker,  is  a  "persuasive  interpreter"  of  "equi- 
vocal conduct."^^  In  both  Murdoch  and  Ginzbiirg  the  advertiser's  mo- 

tive was  a  factor  considered  by  the  Court  in  classifymg  the  challenged 

speech/ ^° Where  the  effects  of  the  speech  or  the  purpose  of  the  speaker 

are  mixed,  there  is  some  authority  for  regulating  any  separable  com- 

mercial statements^  °^  or  for  regulating  the  speech  where  the  "dominant" 
effect  or  purpose  of  the  advertisement  is  commercial.  ^^-  Advertisers 

cannot  evade  regulation  by  merely  appending  a  "moral  or  civic 
platitude"  to  an  otherwise  clearly  commercial  advertisement.^*'^ 
Even  an  advertisement  entitled  to  first  amendment  protection  may 

lose  that  protection  if  it  contains  statements  made  with  reckless  disre- 
gard of  the  truth.  In  the  context  of  libel  and  invasion  of  privacy  the 

Supreme  Court  has  extended  first  amendment  protection  except  where 

a  statement  is  pubHshed  with  "  'actual  malice' — that  is,  with  knowledge 
that  it  was  false  or  with  reckless  disregard  of  whether  it  was  false  or 

not."^''"*  Arguments  can  be  made  for  extending  this  exception  to  decep- 
tive advertising  cases. ^^^ 

99.  Chrestensen  v.  Valentine,  122  F.2d  511,  518  n.7  (2d  Cir.  1941)  (Frank,  J., 
dissenting). 

Although  New  York  Times  Co.  v.  Sullivan,  supra  note  89,  is  sometimes  cited  as 

holding  purpose  "immaterial,"  the  profit  motive  held  immaterial  was  that  of  the 
medium  (i.e.,  the  New  York  Times),  not  the  sponsor  of  the  ad.  As  the  Times  Court 
recognized,  to  deny  protection  to  an  ad,  merely  because  a  newspaper  profits  from  its 
placement,  would  severely  limit  the  rights  of  individual  speakers  who  cannot  afford 
to  buy  a  printing  press.    376  U.S.  at  266.    But  cf.  Radish,  supra  note  90. 

100.  319  U.S.  at  109;  383  U.S.  at  471. 

101.  See  Pittsburgh  Press  Co.,  supra,  413  U.S.  at  388  (sex-designated  column 

headings  were  not  "sufficiently  dissociate[d]  from  the  want  ads  placed  beneath  [them]" 
to  make  the  placement  severable  for  first  amendment  purposes  from  the  want  ads 
themselves);  Chrestensen  v.  Valentine,  122  F.2d  511,  520,  (2d  Cir.  1941)  (Frank,  J., 

dissenting),  rev'd  on  other  grounds,  316  U.S.  52  (1941)  (regulation  of  commercial 
claim  constitutional  if  it  does  not  "so  inextricably  penetrate  [attached  political  appeal] 
so  as  to  make  fission  impossible  or  impracticable");  Kois  v.  Wisconsin,  408  U.S. 
229,  231  (1972)  ("a  quotation  from  Voltaire  in  the  flyleaf  of  a  book  will  not  con- 

stitutionally redeem  an  otherwise  obscene  publication.") 
102.  Miller  v.  California,  413  U.S.  15,  24  (1973);  New  York  State  Broadcasters 

Ass'n  V.  United  States,  supra  note  96  at  998;  Chrestensen  v.  Valentine,  122  F.2d  511, 
520-21  (2d  Cir.  1941)  (Frank,  J.,  dissenting),  rev'd  on  other  grounds,  316  U.S.  52 
(1941). 

103.  Valentine,  supra  note  88,  316  U.S.  at  55.  See  also,  Noerr,  supra  note  80,  365 
U.S.  at  144;  Ginzburg,  supra  note  79,  383  U.S.  at  474,  n.  17;  California  Motor  Trans- 

port Co.  v.  Trucking  Unlimited,  404  U.S.  508  (1972). 

104.  376  U.S.  at  279-80.  See  St.  Amant  v.  Thompson,  390  U.S.  727  (1968);  Com- 
ment, Calculated  Misstatements  of  Fact  Not  Protected  By  First  Amendment  Guarantees 

of  Free  Speech  and  Press,  1969  Utah  L.  Rev.  118.  This  exception  has  been  severely 
criticized  by  Thomas  I.  Emerson  in  The  System  of  Freedom  of  Expression  517-62 
(1970). 

105.  In  Raganq  v.  Time,  Inc.,  302  F.  Supp.  1005  (M.D.  Fla.  1969)  the  failure  to 
indicate  whether  statements  were  fact  or  opinion,  when  known  to  be  opinion  and  not 

^.^^: 
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The  courts  appear  to  have  acknowledged  the  expertise  of  regu- 
latory agencies  in  determining  whether  messages  cross  the  line  between 

protected  speech  and  speech  that  can  be  regulated.^^^  There  is  some 

authority  for  the  FTC's  power  to  make  factual  inquiries  in  order  to  de- 
termine whether  the  first  amendment  is  applicable.^^^  However,  if 

there  are  no  reasonable  grounds  for  believing  that  such  inquiries  will 

find  the  advertisements  unprotected,  then  even  these  may  be  barred.^^^ 

m 

A  POLICY  BASIS  FOR  REGULATION 

A.     The  FTC  Role 

Assuming  the  FTC  is  not  barred  by  the  first  amendment  from  reg- 
ulating a  given  image  advertisement,  a  question  remains  as  to  whether 

the  FTC  should,  as  a  matter  of  policy,  exercise  such  regulatory  au- 
thority. 

The  Commission's  role,  in  its  broadest  sense,  is  regulation  of  eco- 
nomic relationships.  Specifically,  its  intended  function  is  the  correction 

and  cure  of  imbalances  in  economic  relationships  brought  about  by  un- 

fairness or  deception.  The  Commission's  mandate  is  not  defined  by 
its  past  practices.  It  was  clearly  stated  in  a  recent  Supreme  Court  de- 

cision that  the  Commission's  mandate  is  to  be  developed  from  those 
"public  values"  that  constantly  change,  adopting  new  forms  and  appli- 

cations.^^^  The  Commission's  jurisdiction  is  limited  by  statute  to  en- 
tities "organized  to  carry  on  business  for  its  profit  or  that  of  its  mem- 

bers.""^ Therefore  it  would  not  be  appropriate  for  the  FTC  to  attempt 
to  regulate  image  advertising  by,  for  example,  the  Friends  of  the 

Earth,^^^  which  has  in  fact  run  ads  on  off-shore  drilling.^ ^^ 

fact,  was  held  to  evidence  reckless  disregard.    See  Titus,  Statement  of  Fact  Versus  State- 
ment of  Opinion — A  Spurious  Dispute  in  Fair  Comment,  15  Vand.  L.  Rev.  1203  (1962). 

106.  NLRB  V.  Gissel  Packing  Co.,  395  U.S.  575,  617-20  (1969);  SEC  v.  Wall 
Street  Transcript  Corp.,  422  F.2d  1371  (2d  Cir.  1970),  cert,  denied,  398  U.S.  958 
(1970). 

107.  See  SEC  v.  Wall  Street  Transcript  Corp.,  supra  note  106. 
108.  Cf.  Gibson  v.  Florida  Legislative  Investigation  Comm.,  372  U.S.  539  (1963) 

(Court  bars  attempt  of  Florida  legislature  to  obtain  NAACP  membership  lists). 
109.  FTC  v.  Sperry  &  Hutchinson  Co.,  405  U.S.  233,  244  (1972). 
110.  Section  4,  15  U.S.C.  §  44,  Federal  Trade  Commission  Act. 
HI.  See  Community  Blood  Bank  of  the  Kansas  City  Area,  Inc.  v.  FTC,  405  F.2d 

1011  (8th  Cir.  1969)  (nonprofit  association  held  exempt  from  jurisdiction);  and 
Rogers  v.  FTC,  492  F.2d  228  (9th  Cir.  1974),  cert,  denied,  43  U.S.L.W.  3209  (October 
15,  1974)  (Commission  determination  not  to  regulate  campaign  claims  of  opponents 
of  anti-litter  measure  upheld). 

112.  See,  e.g..  Oil  Companies  Have  Spent  Millions  Defending  Offshore  Drilling: 

For  50<f:  You  Can  See  What  It  Costs  The  Earth— And  You,  The  New  Yorker,  August 
12,  1972,  at  79  (F.O.E.  Advertisement). 



985 

1974]  CORPORATE  IMAGE  ADVERTISING  273 

Any  businessman  who  uses  false  or  unfair  advertising  to  sell  a 
product  directly  to  a  consumer  is  creating  an  imbalance  in  the  economic 
relationship  he  enjoys  with  consumers  of  that  product.  No  one  doubts 
that  the  Commission  can  and  should  correct  that  imbalance.  The  Com- 

mission should  also  be  able  to  regulate  image  advertising  which  indi- 
rectly has  the  same  effect.  Most  coq>orations  enjoy  a  series  of  eco- 
nomic relationships  beyond  the  narrow  but  important  relationships  with 

retail  consumers  of  their  products.  It  can  be  argued  that  corporations 
should  not  be  permitted  indirectly  to  bring  about  an  imbalance  in  any 
of  these  relationships  through  the  use  of  false  or  unfair  advertisements 
about  their  own  envirormiental  policies,  just  as  they  could  not  do  so  by 
false  product  advertising. 

In  a  number  of  contexts  the  Commission  has  already  recognized 
its  interest  in  regulating  advertising  claims  regarding  characteristics  of 
the  manufacturer,  as  distinct  from  claims  regarding  its  products.  For 

example,  in  FTC  v.  Armour  &  Co.  and  Farmers'  Cooperative  Fertilizer 
Co./^^  the  Commission  issued  a  complaint  against  Armour  for  its  fail- 

ure to  disclose  its  ownership  of  the  fertilizer  company.  The  Commis- 

sion's order  requiring  Armour  to  disclose  that  fact  was  evidently  in- 
tended to  aid  consumers  not  desiring  to  deal  with  monopolists.  On 

similar  grounds  the  Commission  required  one  company  to  cease  falsely 

claiming  that  its  products  were  "union  made."^^^  Another  company 
was  ordered  to  cease  usmg  the  name  Blind  Weavers,  Inc.,  which  mis- 

leadingly  implied  that  its  products  were  made  by  the  blind. ^^■'''  Most 
recently,  in  Ex-Cell-0  Corp.,^^^  the  Commission  accepted  a  consent 
settlement  barring  alleged  deception  in  a  claim  that  milk  cartons  were 
biodegradable. 

Assuming  that  a  justiciable  case  is  developed  and  litigated,  the  re^ 

suiting  remedy  may  be  no  more  than  a  cease  and  desist  order.  Requir- 
ing the  disclosure  of  material  facts  or  corrective  advertising  would  in- 

crease the  benefit  of  a  successful  Commission  proceeding.^ ^^    It  should 

113.  1  F.T.C.  430  (1919). 
114.  Columbia  Pants  Mfg.  Co.,  13  F.T.C.  61  (1929). 
115.  22  F.T.C.  145  (1936) 
116.  82  F.T.C.  36  (1973). 

117.  On  the  corrective  advertising  remedy,  see  Thain,  Corrective  Advertising:  The- 
ory and  Cases,  19  N.Y.  L.  Forum  1  (1973);  Note,  Federal  Trade  Commission  and 

the  Corrective  Advertising  Order,  6  U.  San  Fran.  L.  Rev.  367  (1972);  Comment,  Cor- 

rective Advertising:  The  FTC's  New  Formula  for  Effective  Relief,  50  Tex.  L.  Rev.  312 
(1972);  Comment,  Corrective  Advertising — The  New  Response  to  Consumer  Protection, 
72  COLUM.  L.  Rev.  415  (1972);  Note,  Corrective  Advertising  and  the  FTC:  No  Vir- 

ginia, Wonder  Bread  Doesn't  Help  Build  Strong  Bodies  Twelve  Ways,  10  MiCH.  L.  Rev. 
374  (1971);  Note,  "Corrective  Advertising"  Order  of  the  FTC,  85  Harv.  L.  Rev.  477 
(1971).  For  cases  involving  corrective  advertising,  see  ITT  Continental  Baking  Co. 

(Wonder  Bread),  3  Trade  Reg.  Rep.  20,464  (Final  Order  to  Cease  and  Desist,  Oct.  1-9, 
1973;  appeal  pending);  Firestone  Tire  &  Rubber  Co.,  81  F.T.C.  398  (1973);  affd,  481 
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be  noted  that  the  much  discussed  notion  of  counter  advertising — free 
advertising  time  to  counter  paid  advertising — has  no  direct  relationship 
to  corrective  advertising,  which  may  be  the  remedy  resulting  from  a 

litigated  Federal  Trade  Commission  proceeding. ^^^  The  timing  of  any 
order  entered  may  affect  the  utility  of  corrective  advertising,  since  the 
topic  advertised  may  have  diminished  in  public  importance  in  the 

meantime.  This  objection  can  be  met  by  proceeding  against  claims  re- 
garding long-term  corporate  programs  with  respect  to  which  the  public 

has  more  than  a  transitory  interest.  The  Commission  has  recently  been 
given  broad  powers  to  enjoin  advertising  which  it  reasonably  beUeves 

to  be  false  or  unfair.  ̂ ^^  Finally,  a  Commission  proceeding  will,  as  a 

result  of  the  Commission's  broad  subpoena  powers,  bring  to  the  public 
record  information  invaluable  to  the  public's  understanding  of  environ- 

mental issues.  It  is  possible  that  the  FTC  could  request  substantiation 

of  claims^^^  even  if  no  litigation  were  contemplated. 

B.     Alternatives  to  the  FTC  as  a  Forum 

The  vast  majority  of  corporate  image  advertising  will  go  unregu- 
lated if  jurisdiction  is  not  asserted  by  the  Federal  Trade  Commission. 

Although  there  is  some  private  regulation  of  image  advertising,  it  is  not 
likely  to  be  extensive  or  effective.  According  to  news  releases  by  two 

environmental  groups,  the  National  Advertising  Review  Board,  the  in- 

dustry's self-regulating  body,  has  recently  received  two  complaints 
abovt    environmentally    oriented    ads.^^^     One    of    these,    filed    by 

F.2d  246  (6th  Cir.  1973),  cert,  denied,  94  S.  Ct.  841  (1973);  Campbell  Soup,  77  F.T.C. 
664  (1970).  On  the  effects  of  corrective  advertising,  see  Hunt,  Effects  of  Corrective 

Advertising,  J.  Advertising  Research,  Oct.  1973,  at  15  (Chevron  F-310  advertising 
used  as  model). 

118.  See  request  of  Federal  Communications  Commission  for  comments  on  the 
Fairness  Doctrine,  In  The  Matter  of  the  Handling  of  Public  Issues  Under  the  Fairness 
Doctrine  and  the  Public  Interest  Standards  of  the  Communications  Act,  Docket  19,260, 

Part  III:  Access  to  the  Broadcast  Media  as  a  Result  of  Carriage  of  Product  Commer- 
cials, and  FTC  Press  Release,  Jan.  6,  1972,  entitled  Commission  Supports  Counter  Ad- 

vertising for  Certain  Types  of  Product  Commercials  (on  FTC  recommendation  to  the 
FCC  to  allow  counteradvertising.  For  an  excellent  law  review  article  discussing  the 

implications  of  the  FTC  counterad  proposal  see  Foldes,  Shadows  of  the  World:  De- 
ceptive Advertising  and  Counteradvertising,  Res  Ipsa  Loquitur,  Summer  1974,  at  13 

(Georgetown  Law  School).  On  July  18,  1974,  the  FCC  rejected  the  counterad  pro- 
posal.   39  Fed.  Reg.  26372,  26382  (1974).    See  note  82  supra. 

119.  Pub.  L.  No.  93-153  (Nov.  16,  1973). 
120.  See  Note,  The  FTC  Ad  Substantiation  Program,  61  Geo.  L.J.  1427  (1973); 

Rogge,  Inquisitions  By  Officials:  A  Study  of  Due  Process  Requirements  in  Administra- 
tive Investigations — Part  I,  Al  Minn.  L.  Rev.  939  (1963);  Note,  Constitutional  Rights 

and  Administrative  Investigations:  Suggested  Limitations  on  the  Institutional  Powers 
of  the  Federal  Agencies,  58  Geo.  L.J.  345  (1969);  Comment,  First  Amendment  Rights 

Inferior  to  SEC  Subpoena  Power? — SEC  v.  Wall  Street  Transcript  Corp.,  1971  Utah 
L.  Rev.  132  (1971);  Laird  v.  Tatum,  408  U.S.  1  (1972). 

121.  This  does  not  include  Sen.  Mclntyre's  petition,  mentioned  in  note  56  supra. 



987 

1974]  CORPORATE  IMAGE  ADVERTISING  275 

P.A.P.E.R.  in  March,  1973,  concerned  ads  disseminated  by  the  Weyer- 

haeuser Company  on  the  environmental  impact  of  clearcutting.^"-  The 
other,  filed  by  an  editor  of  the  Environment  Action  Bulletin,  objected 

to  ads  of  the  Investor-Owned  Electric  Light  and  Power  Companies,  an 
association  of  75  pvower  companies,  concerning  radiation  emitted  from 

nuclear  power  plants. ^-^  The  latter  petition  has  recently  been  acted 
upon  by  the  NARB,  though  the  result  was  a  very  narrow  order. ^^^ 

Federal  agencies  other  than  the  FTC  may  have  a  limited  role  in 
the  regulation  of  image  advertising.  The  SEC  can  regulate  advertising 

which  constitutes  an  "offering"  of  stock  to  the  public  or  constitutes  a 
"manipulative  or  deceptive  device"  which  affects  the  price  of  a  stock 

being  traded.^-''  The  Food  and  Drug  Administration  and  the  Federal 
Trade  Commission  have  a  working  agreement  to  avoid  duplication  and 
promote  uniformity,  as  both  agencies  have  responsibilities  to  regulate 

food,  drugs,  devices,  and  cosmetics. ^-^ 

If  most  of  the  image  advertisements  go  unregulated  or  are  ineffec- 
tively regulated,  then  one  must  consider  whether  the  claims  made  in 

image  environmental  advertising  will  go  unchallenged  altogether.  In 

this  regard,  one  must  note  the  Supreme  Court's  recent  denial  of  a  first 
amendment  right  to  media  access  for  counter  advertisements  in  CBS 

V.  Democratic  National  Committee}-''  Appeals  to  the  Federal  Com- 
munications Commission  under  the  "fairness  doctrine"  for  the  presenta- 

122.  Press  Release  of  March  5,  1973,  Public  Action  to  Protect  Environmental  Re- 
sources (P.A.P.E.R.),  with  copy  of  March  5,  1973,  letter  to  the  Honorable  Charles  W. 

Yost. 

123.  Environment  Action  Bull.,  Mar.  10,  1973,  article  on  complaint  with  copy  of 

ad  attached.  See  Environment  Action  Bull,  Feb.  17,  1973,  at  6,  where  copy  of  chal- 

lenged ad  is  reprinted.  See  also,  Nat'l  Research  Council,  The  Effects  on  Popula- 
tions OF  Exposure  to  Low  Levels  of  Ionizing  Radiation,  Report  to  the  Nat'l 

Acad,  of  Sciences  (Nov.  1972). 
124.  NARB  Press  Release,  Six  Cases  Involving  National  Advertising  Resolved  by 

NAD  During  July,  NARB  Reports,  Aug.  10,  1973,  The  complaint  concerned  the  rela- 
tive effects  of  background  radiation  and  radiation  released  by  nuclear  power  plants;  the 

order  barred  discussion  of  the  effect  of  radioactivity  on  successive  generations  of  human 
beings.    The  advertiser  was  allowed  to  convey  facts  about  radioactivity  in  other  contexts. 

125.  Under  the  Securities  Act  of  1933,  15  U.S.C.  §§  77a  et  seq.  (1970),  the  SEC 

may  regulate  "offers"  of  securities  for  sale  by  a  corporation.  Almost  any  communica- 
tion may  be  considered  an  "offer."  See  Release  No.  33-38442,  Oct.  4,  1957,  22  Fed. 

Reg.  8359  (1957).  No  offer  may  be  made  unless  a  registration  statement  has  been  filed 
with  the  SEC.  Between  the  time  it  is  filed  and  the  time  it  is  approved,  offers  may  be 
made  only  if  they  include  the  prospectus  filed  with  the  SEC.  After  it  is  approved,  the 

prospectus  must  accompany  the  offer.  The  result  is  that  an  advertisement  might  be  con- 
sidered an  offer  which  violates  the  Act  if  a  registration  statement  had  not  at  least  been 

filed.  Securities  Act  of  1933,  15  U.S.C.  §§  77(b)  and  77(e).  See  Securities  Exchange 
Act  of  1934,  §  10(b)  and  Rule  lOb-5;  SEC  v.  Texas  Gulf  Sulphur  Co.,  446  F.2d  1301 
(2dCir.  1971). 

126.  Working  Agreement  Between  FTC  and  Food  and  Drug  Administration,  3 

CCH  Trade  Reg.  Rep*.  M  9850.01-.03,  at  17,675-77  (June  9,  1954). 
127.  412  U.S.  94  (1973). 
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tion  of  alternate  viewpoints  have  succeeded  in  the  case  of  advertising, 

most  notably  cigarette  advertising.^^*  The  right  to  rebuttal  time,  how- 
ever, arises  only  with  respect  to  statements  regarding  a  "controversial 

issue  of  public  importance."  Most  television  image  advertisements  do 
not  address  such  issues.  In  fact,  it  is  the  policy  of  the  major  networks 

to  reject  advertisements  to  which  the  fairness  doctrine  may  apply. ̂ ^® 
To  the  extent  that  controversial  image  ads  are  aired  for  which  no  fair- 

ness doctrine  appeal  applies,  one  must  rely  on  the  controversial  nature 
of  the  ad  itself  to  arouse  its  own  rebuttal  in  other  forums. 

As  an  alternative  to  regulation,  it  is  possible  that  the  Internal  Rev- 
enue Service  could  challenge  the  legality  of  a  business  deduction  taken 

for  the  cost  of  some  image  ads.  Section  162(e)  (2)  (B)  of  the  Internal 

Revenue  Code  denies  a  business  expense  deduction  for  advertising  "in 
connection  with  any  attempt  to  influence  the  general  public,  or  seg- 

ments thereof,  with  respect  to  legislative  matters,  elections,  or  referen- 

dums."^^^  The  Treasury  Regulations  further  define  this  provision  to 
include  "carrying  on  propaganda  ...  for  the  promotion  or  defeat  of 
legislation."^^^  The  regulations  allow  deductions  for  "institutional  or 
*good  will'  advertising  which  keeps  the  taxpayer's  name  before  the  pub- 

lic ..  .  provided  the  expenditures  are  related  to  the  patronage  the  tax- 

payer might  reasonably  expect  in  the  future."  Specifically,  "expendi- 
tures for  advertising  which  presents  views  on  economic,  financial,  so- 

128.  Banzhaf  v.  FCC,  405  F.2d  1082  (D.C.  Cir.  1968),  cert,  denied,  396  U.S.  842 

(1969);  see  Jaffe,  The  Editorial  Responsibility  of  the  Broadcaster:  Reflections  on  Fair- 
ness and  Access,  85  Harv.  L.  Rev.  768  (1972). 
129.  TV  Execs  See  Oil  Counter  Ads  as  Primarily  a  Print  Problem,  Advertising 

Age,  Mar.  18,  1974,  at  1;  Ross,  Adding  A  Chorus  of  Dissent  to  the  Words  of  the 

Profits,  Wash.  Post,  Mar.  12,  1974,  at  Bl,  col.  1.  See  CBS  v.  Dem.  Nat'l  Comm.  412 
U.S.  94  (1973).  For  a  discussion  of  the  fairness  doctrine  in  relation  to  a  specific  envi- 

ronmental ad,  see  Comment,  Ecological  Pornography  and  the  Mass  Media,  1  Ecology 
L.Q.  374  (1971). 

130.  Int.  Rev.  Code  of  1954,  §  162(e)(2)(B).  The  question  of  the  deductibility 

of  corporate  image  advertisements  has  been  explored  in  two  days  of  hearings  on  Corpo- 
rate Energy  and  Environmental  Advertising,  May  6  and  July  18,  1974,  by  the  Subcomm. 

on  Environment,  Senate  Commerce  Committee.  The  Committee  commissioned  Lester 
Fant  to  prepare  a  study  of  the  Internal  Revenue  Code  as  it  applies  to  corporate  image 

advertising.  In  Mr.  Fant's  testimony  he  interpreted  the  term  "legislative  matter"  to  refer 
to  matters  which  are  appropriately  the  subject  of  legislation;  an  advertisement  can  relate 

to  a  "legislative  matter"  and  therefore  be  an  inappropriate  subject  for  a  deduction  even 
though  no  legislation  is  pending  with  respect  to  the  subject  of  the  advertisement.  Release 

of  Testimony  of  Lester  Fant,  at  17.  As  to  the  terms  "attempt  to  influence,"  Mr.  Fant 
would  find  the  cost  of  any  advertisement  which  presents  only  one  side  of  an  issue — 
as  distinct  from  a  purely  educational  format  fairly  presenting  all  factors  which  support 
both  sides  of  an  issue — as  non-deductible.  Such  ads  need  not  directly  urge  the  public 

to  contact  legislators.  Mr,  Fant  reasoned  that  any  advertisement  which  generates  con- 
cern about  legislative  matters  has  the  effect  of  causing  the  public  to  contact  its  represen- 

tatives. Id.  at  18-20,  See  generally,  Kuttner,  Oil,  Utility  Firms'  Deductions  Queried, 
Wash.  Post,  May  7,  1974,  at  A4,  col.  1. 

131.  Treas.  Reg.  §  1.162-20  (1969). 
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cial,  or  other  subjects  of  a  general  nature"  are  deductible.  Not  deduc- 
tible is  any  advertising  "to  influence  the  public  with  respect  to  the  de- 

sirability or  undesirability  of  proposed  legislation,"  or  which  urges  or 
encourages  the  public  in  this  respect. 

The  vagueness  of  this  provision  and  these  regulations  has  required 
court  interpretations,  notably  in  Consumers  Power  Co.  v.  United 

States }^^  In  that  case,  business  expense  deductions  by  one  backer  of 
the  Electric  Company  Advertising  Program  were  disallowed  for  adver- 

tisements which  directly  and  indirectly  attacked  public  ownership  of 

power  companies,  such  as  TV  A.  However,  deductions  were  also  disal- 

lowed for  ads  which  merely  "suggested  that  private  power  companies 
can  provide  faster  service  because,  unlike  with  publicly  owned  power 
companies,  there  was  no  waiting  to  have  funds  appropriated  for  the 

needed  electrical  facilities." ^^"^  The  court  rejected  arguments  by  the 
power  companies  that  a  part  of  the  deduction  should  be  allowed 

where  only  a  single  sentence  in  the  ad  related  to  government-operated 
utilities. 

If  present  deductions  for  many  corporate  image  advertisements 
ought  to  be  disallowed,  but  the  Internal  Revenue  Service  fails  to  take 

such  action,  serious  questions  arise  as  to  whether  a  taxpayer  or  share- 
holder would  have  standing  to  sue  the  IRS  to  force  it  to  deny  deduc- 
tions. It  would  be  especially  ironic  for  a  shareholder  to  sue,  given  the 

fact  that  the  deduction  benefits  the  corporation.  However,  a  share- 
holder could  claim  he  is  protecting  the  corporation  from  penalties  and 

interest  which  could  occur  if  the  deduction  were  improperly  claimed. ^^^ 
Furthermore,  a  shareholder  may  be  the  only  person  able  to  compel  dis- 

closure by  the  corporation  of  what  deductions  have  been  taken.  It 

must  be  noted  that  just  as  the  corpo'-ation's  taking  a  business  expense 
deduction  is  evidence  that  the  advertisement  is  commercial  speech, 
therefore  not  protected  by  the  first  amendment,  denial  of  a  deduction 
under  Section  162(e)(2)(B)  may  be  evidence  that  it  is  protected. 

Although  any  rational  policy  determination  as  to  how  best  to  allo- 
cate scarce  Commission  expenditures  must  take  these  factors  into  ac- 

132.  299  F.  Supp.  1180  (E.D.  Mich.  1969),  affd  in  part,  rev'd  in  part,  411  F.2d 
78  (6th  Cir.  1970),  cert,  denied,  40  U.S.  925  (1970). 

133.  427  F.2d  at  79. 

134.  Several  recent  cases  have  upheld  the  standing  of  groups  challenging  IRS  regu- 
lations or  rulings.  See  Tax  Analysts  &  Advocates  v.  Schultz,  Civil  No.  594-73  (D.D.C. 

1973);  Eastern  Ky.  Welfare  Rights  Org.  v.  Schultz,  Civil  No.  1378-71  (D.D.C.  1971); 
McGlotten  v.  Connally,  338  F.  Supp.  448  (1972);  Green  v.  Kennedy,  309  F.  Supp.  1127 
(D.D.C.  1970);  Green  v.  Connally,  330  F.  Supp.  1150  (D.D.C.  1971),  affd  mem.  sub 
nom.,  Coit  v.  Green,  404  U.S.  997  (1971).  Absent  an  existing  regulation  or  ruling, 

standing  would  be  difficult  to  obtain  unless  the  practice  of  the  IRS  could  be  charac- 
terized as  a  ruling.  Standing  is  unlikely  if  the  suit  challenges  a  particular  deduction  for 

a  particular  corporatioii. 
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count,  the  viability  of  such  alternatives  cannot  alleviate  the  need  for 
the  FTC  to  chart  its  own  course  in  this  controversial  and  complex  area. 

CONCLUSION 

The  controversy  aroused  by  corporate  image  environmental  ad- 
vertising continues  unabated  and,  with  the  energy  shortages,  has  sub- 
stantially increased.  The  pressure  on  the  Federal  Trade  Commission 

to  take  action  regarding  particular  image  ads  has,  as  a  result,  also  in- 
creased. However,  such  pressures  and  the  passions  which  generate 

them  should  not  be  allowed  to  hurry  the  Commission  into  taking  precip- 
itous action  which  may  infringe  upon  the  first  amendment  freedoms  of 

corporations,  regardless  of  the  inaccuracy  or  offensiveness  of  their  ad- 
vertising claims.  On  the  other  hand,  there  is  strong  evidence  of  the 

impact  of  image  advertising  on  commercial  relationships,  including  re- 
tail sales.  Widespread  public  interest  in  the  claims  challenged  and  the 

novelty  of  the  legal  questions  raised  by  such  challenges  will  continue 

to  make  the  Federal  Trade  Commission's  response  to  the  call  for  the 
regulation  of  image  advertising  a  topic  of  significant  interest  to  the 
public  generally  as  well  as  to  environmentalists. 
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Exhibit  77:  "Note — The  Regulation  of  Corporate  Image 
Advertising,"  59  Minnesota  Law  Review  189  (1974) 

189 

TJote:    The  Regulation  of  Corporate  Image  Advertising 

jVmerican  consumers  are  increasingly  being  exposed  to  cbr- 

Dorate  image  advertising.^  Reflected  in  the  increased  expendi- 

tures devoted  to  it,^  this  growing  use  of  corporate  image  adver- 

tising has  raised  serious  questions  about  its  regulation.^  While 

the  general  regulation  of  advertising  by  the  Federal  Trade  Com- 
mission (FTC)  is  well  established,  corporate  image  advertising 

has  remained  unregulated.*  This  Note  will  outline  the  devel- 
opment and  use  of  corporate  image  advertising,  evaluate  the  ex- 

tent of  first  amendment  protection,  and  discuss  possible  FTC  reg- 

ulation. 
I.  THE  DEVELOPMENT  OF  CORPORATE 

IMAGE  ADVERTISING 

A.    Definitions 

Corporate  image  advertising  sells  "ideas"  rather  than  prod- 
ucts.* Although  the  subject  matter  of  image  advertising  is  thus 

intangible,  there  are  apparently  two  more  or  less  distinct  types 

of  "ideas".  The  first  is  the  image  of  the  advertising  corporation 
itself  as  an  abstract  reality.  The  second  is  the  advertising  corpo- 

ration's position  on  issues  which  may  appear  not  to  concern  the 
corporation  directly,  but  on  which  it  still  wishes  to  express  its 

opinion. 

The  concept  of  image  advertising  seemingly  implies  the  ex- 
istence of  a  corporate  image.    In  its  everyday  transactions,  a  cor- 

1.  Hewens  &  Poppe,  Corporate  Advertising:  New  Imperatives  jor 
an  Old  Device,  28  Pub.  Rel.  J.,  Nov.,  1972,  at  8. 

2.  For  example,  corporate  image  advertising  expenditures  in- 
creased from  approximately  $158  million  in  1971  to  $182  million  in  1972. 

2971-72  Eocpenditures  jor  Corporate  and  Association  Advertising,  29  P^ub. 
Rel.  J.,  Nov.,  1973,  at  30  (The  corresponding  figure  for  1973  is  not  as 
yet  available.)  However,  such  expenditures  are  still  only  a  minute  por- 
tion  of  the  nation's  total  advertising  budget  which  amounted  to  approxi- 

mately $21  billion  in  1971"  and  $23  billion  in  1972.  U.S.  Bureau  of  the Census,  Statistical  Abstract  of  the  United  States  758  (1973).  During 
1973  expenditures  for  all  advertising  hovered  at  $25  billion.  Advertising 
Age,  Dec.  17,  1973,  at  3,  coL  1. 

3.  See  103  Time,  Feb.  11,  1974,  at  30;  Advertising  Age,  Aug.  9,  1971, 
at  3,  col.  1. 

4.  Institutional  advertising,  as  corporate  image  advertising  has  also 
been  caUed,  was  involved  in  R.H.  Macy  &  Co.  v.  FTC,  326  F.2d  445  (2d 
Cir.  1964).  The  practice  at  issue,  however,  was  an  advertising  allowance, 
not  the  advertising  itself. 

5.  G.  Flanagan,  Modern  Institutional  Advertising  7   (1967). 
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poration  transmits  numerous  messages  to  customers,  employees, 

shareholders,  and  others  with  whom  it  deals.®  The  corporate 
image  might  be  defined  as  the  sum  of  all  the  impressions  cre- 

ated by  these  messages.*^  Unable  to  perceive  or  comprehend  all 
the  numerous  facets  of  corporate  activity,  the  public  tends  to 

condense  its  understanding  of  the  corporation  into  a  more  man- 

ageable concept.^  If  generally  held  by  the  public,  this  simplified 

concept  can  be  viewed  as  the  corporation's  image.® 

Like  advertising,  public  relations  is  used  by  the  corporation 

to  shape  its  image.^^  The  task  of  public  relations  is  to  identify 
the  favorable  and  unfavorable  elements  of  the  image  and  then 

to  emphasize  to  the  public  the  former  while  de-emphasizing  the 
latter.  PubUc  relations  is  generally  carried  out  through  all 

forms  of  communications  except  paid  advertising.^^  Paid  adver- 
tising, in  its  most  familiar  form  of  product  advertising,  is  the  use 

of  any  paid  forum  for  the  purpose  of  imparting  information,  de- 
veloping attitudes,  and  inducing  action  beneficial  to  the  adver- 

tiser, such  as  the  purchase  of  a  particular  product  or  service.^^ 
A  specific  type  of  product  advertising  is  brand  advertising, 

which  seeks  to  create  a  unique  set  of  properties  or  mental  im- 
ages corresponding  to  the  advertised  brand,  so  that  these  prop- 

erties or  images  might  affirmatively  influence  the  consumer's 
buying  decision.^^  Corporate  image  advertising  is  a  hybrid  crea- 

ture designed  to  use  the  means  of  paid  advertising  to  accomplish 

the  goal  of  public  relations.  Unlike  product  or  brand  advertis- 
ing, it  seeks  to  create  a  favorable  impression  of  the  corporation 

6.  Marinteau,  Sharper  FoctLS  jor  the  Corporate  Image,  36  Harv. 
Bus.  Rev.,  Nov.-Dec,  1958,  at  53-54. 

7.  J.  Crawford,  Advertising  23,  446  (2d  ed.  1965).  G.  Flanagan, 

supra  note  5,  at  66-67,  defines  a  corporation's  image  as  its  "personality" 
or  its  "reputation,"  E.  Brink  &  W.  Kelley,  The  Management  of  Pro- 

motion 156  (1965)  defines  the  corporation's  image  as  the  "stereotype" 
with  which  the  public  equates  the  company. 

8.  H.  Hepner,  Advertising — Creative  Communication  with  Con- 
sumers 209  (1964). 

9.  G.  Flanagan,  supra  note  5,  at  64,  suggests  that  there  is  not  a 

single  "image"  of  a  corporation,  but  that  the  image  is  personal  to  the 
beholder.  If  that  were  true,  however,  there  would  be  no  logic  in  attempt- 

ing to  shape  the  corporation's  image  through  advertising,  as  each  individ- 
ual would  have  to  be  approached  separately. 
10.  B.  ZoLLO,  The  Dollars  and  Sense  of  Public  Relations  6  (1967). 
11.  L.  Blumenthal,  The  Practice  of  Public  Relations  3  (1972). 
12.  R.  Colley,  Defining  Advertising  Goals  for  Measured  Adver- 

tising Results  51  (1961). 
13.  C.  Sandage  &  V.  Fryburger,  Advertising  Theory  and  Practice 

205-07  (1958). 
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elf  rather  than  just  a  product  or  brand,  but  unlike  public  re- 

1  f ions,  it  is  conducted  through  paid  advertising. 

Corporate  image  advertising  may  also  be  concerned  with  the 

ther  type  of  "idea"  in  the  broad  subject  matter  of  nonproduct 

dvertising.^*  Through  the  use  of  "advertorials,"  the  advertiser 
niay  communicate  his  position  on  matters  which  he  considers  im- 

nortant,  although  they  are  not  directly  related  to  the  advertiser's 
n\vn  image.  This  is  a  less  common  but  increasingly  important 

t\'pe  of  corporate  image  advertising. 

There  is  no  clear  distinction  in  the  effects  of  these  two  types 

of  advertising.  In  some  cases,  for  example,  the  stand  which  a 

corporation  takes  on  public  issues  will  affect  its  image  markedly. 
It  is  nevertheless  possible  to  analyze  problems  of  regulation  in 
terms  of  two  types  of  corporate  image  advertising  designed  to 

perform  two  separate  functions — sales-oriented  advertising  to 

improve  a  corporation's  position  in  the  market,  and  issue-ori- 
ented advertising  to  obtain  access  to  the  forum  of  opinion  on 

general  issues  affecting  the  business  climate  or  the  public  wel- 
fare. The  ultimate  goal  of  both  types  of  advertising  may  well  be 

economic  benefit  to  the  corporation.^^ 

B.    History  and  Current  Use 

A  review  of  the  development  of  corporate  image  advertising 

will  demonstrate  how  it  has  been  utilized.  The  publication  in 

the  fifties  of  The  Mass  Image  of  Big  Business'^^  by  Gardner  and 
Rairwater  and  other  articles  and  studies  on  the  image  of  big  busi- 

ness and  its  economic  consequences  gave  rise  to  a  rash  of  corpo- 

rate identity  advertising  campaigns.^ ^  Simply  put,  the  thesis 
was  that  the  average  American  had  serious  misgivings  about 

the  size  and  remoteness  of  big  business,  misgivings  which  could 

adversely  affect  his  buying  decisions.^^  Corporate  identity  cam- 
paigns were  undertaken  to  dispel  those  misgivings  and  to  instill 

14.  Id.  at  104. 

15.  In  a  closely  related  context,  proponents  of  increased  "corporate 
responsibility"  sometimes  justify  the  active  intervention  of  corporations 
and  their  money  in  social  problems  such  as  urban  decay  and  underem- 

ployment on  the  ground  that  business  is  better  off  in  a  generally  health- 
ier society.  Albrook,  Business  Wrestles  With  Its  Social  Conscience,  78 

Fortune,  Aug.,  1968,  at  88;  Blumberg,  Corporate  Responsibility  and  the 
Social  CHsis,  50  Boston  U.L.  Rev.  157,  162-63  (1970). 

16.  Gardner  &  Rainwater,  The  Mass  Image  oj  Big  BiLsiness,  33 
Hahv.  Bus.  Rev.,  Nov.-Dec,  1955,  at  61-66. 

17.  B.  ZoLLO,  supra  note  10,  at  60. 
18.  Martineau,  supra  note  6,  at  58. 

33-291   O  -  78  -  54 
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in  the  consumer  an  image  of  the  advertiser  as  an  entity  which  he 
could  trust. 

This  trend  in  advertising  produced  a  bandwagon  effect^' 
which  eroded  the  credibility  of  the  advertisements  themselves  and 
complicated  the  already  difficult  task  of  assessing  their  effec- 

tiveness. By  the  early  sixties,  a  reaction  had  set  in  critically 

questioning  the  basic  premise  that  the  consumer's  buying  deci- 
sion might  be  significantly  influenced  by  the  image  of  the  com- 

pany from  which  he  buys.^o  This  premise  was  never  conclu- 
sively established,  but  neither  was  it  conclusively  discredited;  at 

best  the  critics  assailed  the  corporate  identity  binge  by  condemn- 
ing specific  advertising  campaigns  that  proved  useless  or  even 

counter-productive.  Possibly  the  epitome  of  the  latter  was  the 
steel  company  advertisement  depicting  a  burly  steelworker  to 
create  an  image  of  strength,  but  instead  creating  the  image  of  a 

bully.2i 
This  reaction  did  not  eliminate  corporate  image  advertising, 

but  merely  dispelled  some  of  its  mystique.  In  the  late  sixties, 
corporate  image  advertising  was  used  to  meet  new  challenges, 

principally  the  assaults  of  the  consumer  movement^^  and  the 
growing  popular  impression  that  business  was  responsible  for, 
yet  indifferent  to,  rising  social  problems  such  as  pollution  and 

urban  blight.^^  Utilizing  both  sales-oriented  and  issue-oriented 
corporate  image  advertising,  a  company  could  fend  off  assaults 

by  creating  the  favorable  image  of  a  concerned,  dynamic  com- 
pany involved  in  the  solution  of  social  problems,^*    and  also  by 

19.  See  G.  Flanagan,  supra  note  5,  at  63-64. 
20.  Firm,  Stop  Worrying  Ahx)ut  Your  Image,  Harpers,  June,  1962, 

at  77. 

21.  G.  Flanagan,  supra  note  5,  at  67-68. 

22.  Hewens  &  Poppe,  supra  note  1,  at  10:  "Social  awareness  em- 
phasis has  dwelled  heavily  upon  such  concerns  as  auto  safety,  ecology, 

interpersonal  relationships,  inflation,  consumerism."  Related  to  the  need 
to  respond  to  "consumerism"  is  the  need  for  good  relations  with  govern- 

ment agencies.  Martineau,  supra  note  6,  at  54,  states  that,  "I  think  .  .  . 
the  corporate  image  is  extremely  important  in  dealing  with  government 

functionaries."    See  also  G.  Flanagan,  supra  note  5,  at  19. 
23.  Day,  Closing  the  Credibility  Gap  In  Environmental  Control,  40 

Bus.  Mgmt.,  June,  1971,  at  36.  The  response  of  business  is  summed  up 

in  the  "social  responsibility  doctrine."  See  McDonald,  How  Social  Re- 
sponsibility Fits  the  Game  of  Business,  82  Fortune,  Dec,  1970,  at  104- 

05.    See  also  note  15  supra. 

24.  One  of  the  more  glaring  failures  in  this  endeavor  was  an  adver- 
tisement by  Potlatch  Industries.  In  a  promotion  of  its  pollution  expendi- 

tures, the  company  pictured  the  Clearwater  River,  on  which  its  plant 
is  located,  as  clean  and  free  of  pollution.  Unfortunately,  the  picture  was 
of  the  river  upstream  from  the  plant.     See  We  Nominate  for  Oblivion 



1974] 

995 

CORPORATE  IMAGE  ADVERTISING  193 

xpiessing  its  own  opinion  as  to  the  correct  solutions  for  society 

to  adopt  The  entire  episode  made  prophets  of  Gardner  and 

Rainwater,  who  had  stated  in  1955  that  "unless  management  un- 

derstands the  public's  underlying  feelings,  it  can  unwittingly 
pave  the  way  for  hostile  reactions  and  a  lowering  of  the  prestige 

of  big  business."25 Currently,  although  corporations  must  still  contend  with  the 

criticism  of  consumer  and  environmental  interests,^^  an  economy 
plagued  with  shortages  presents  corporate  image  advertising 

with  new  challenges.  Shortages  of  paper  and  energy  are  ex- 
pected to  restrict  the  volume  of  the  regular  media,  particularly 

the  printed  media,  thus  diminishing  the  amount  of  media  space 
available  for  public  relations.  A  contraction  of  normal  public 

relations  operations,  such  as  press  releases,  through  which  cor- 

porations have  long  projected  their  images,  will  foist  these  func- 
tions upon  paid  corporate  image  advertising.^^ 

The  uncertain  availability  of  products  in  a  shortage  economy 

will  also  cause  a  switch  from  product  advertising  to  image  ad- 

vertising. EspecdaUy  in  the  utilities  industry,  the  current  mes- 
sage of  many  advertisements  encourages  conservation  rather  than 

consumption  and  portrays  the  utility  company's  concern  about 
an  energy  shortage  and  its  efforts  to  overcome  it.  The  objective 

is  to  sur\dve  the  shortage  period  with  as  few  disruptions  of  serv- 

ice as  possible,  and  one  means  is  to  restrain  demands  for  serv- 

icers 
The  energy  shortage  has  also  caused  an  attempt  by  the  oil 

industry  to  avert  undesirable  political  repercussions  by  respond- 

ing to  its  critics  through  corporate  image   advertising. ^^     The 

Thvse   Stupid,   Hypocritical   Corporate  Ads,    56   I^fDUST.    Mktg.,    March, 
1971,  at  68. 

25.  Gardner  &  Rainwater,  supra  note  16,  at  65. 
26.  Brouillard,  Some  Advantages  oj  Corporate  Advertising  (edito- 

rial), 29  Pub.  Rel.  J.,  Nov.,  1973,  at  3.  "Consumerism"  may  not  have 
the  same  impact  in  the  70's  as  it  had  in  the  60's.  See  Advertising  Age, 
Dec.  17,  1973,  at  28,  col.  l7  The  need  to  comment  on  public  issues  in 
general,  however,  may  be  increasing.-  See  Danko,  A  Perspective  on  Cor- 

porate Communications,  30  Pub.  Rel.  J.,  Aug.,  1974,  at  10;  Advertising 
Age,  March  4,  1974,  at  6,  col.  2. 

27.  Kindse  &  Callahan,  Facing  the  Issues:  Corporate  Advertising's 
Greatest  Challenge,  29  Pub.  Rel.  J.,  Nov.,  1973,  at  7.  Cf.  Cohan,  The  New 
Role  oj  Advertising  in  a  Period  of  Shortage,  58  Indus.  Mktg.,  Nov.,  1973, 
at  66,  68  (advertisements  should  advocate  product  efficiency,  conserva- 

tion, and  utility). 
28.  Springer,  Demarketing  Power:  Utility  Companies  Explain  the 

Energy  Crisis,  29  Pub.  Rel.  J.,  Nov.,  1973,  at  32. 
29.  103  Time,  Feb.  11,  1974,  at  30. 
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pattern  of  problem  and  response  in  the  oil  industry  is  typical  of 
public  relations,  and  probably  foreshadows  a  major  use  of  corpo. 
rate  image  advertising  in  the  future.  Shortages  which  cause 
curtailment  of  supply  can  result  in  consumer  unrest,  which  i^ 
turn  can  spawn  consumer  action.  To  prevent  adverse  action,  the 
industry  must  respond  to  the  unrest,  a  task  for  which  corpo- 
rate  image  advertising  is  best  suited. 

Outside  of  industries  beset  by  shortages,  corporate  image 
advertising  is  currently  used  primarily  to  promote  sales  rather 

than  to  express  the  corporation's  opinion  in  the  public  forum. 
The  promotion  of  sales  may  be  pursued  in  two  ways,  both  based 

on  the  premise  that  the  consumer's  buying  decision  is  influenced 
by  his  impression  of  the  producer.  One  technique  is  known  as 

"corporate  positioning" — an  effort  by  the  corporation  to  make 
its  own  name  more  or  less  synonymous  with  the  product  it 

makes.^®  For  example,  Campbell's  is  not  just  a  producer  of 
soup,  Campbell's  is  soup.  This  is  not  because  there  are  no  other 
producers  of  soup,  or  because  Campbell's  produces  nothing  but 
soup,  but  Campbell's  advertising  has  so  reinforced  the  message 
that  Campbell's  is  the  primary  soup  producer  that  this  idea  has 
become  virtually  impregnated  in  the  American  culture.  Ulti- 

mately, the  goal  of  corporate  positioning  is  to  establish  the 
manufacturer  or  seller  as  a  strong,  reputable  leader  in  the  in- 

dustry, whose  products  must  reflect  its  integrity  and  leader- 

ership.^^ 
The  other  current  technique  of  corporate  image  advertising 

is  to  project  or  transfer  a  corporate  identity. ^^  This  is  an  import- 
ant goal  for  a  firm  whose  diversified  holdings  do  not  accord 

with  the  established  identity  of  the  parent  firm.^^  In  order  for 

the  company's  employees  to  see  their  employer  in  proper  per- 
spective,  the   corporation   should   have   an    identity   to   which 

30.  Hewens  &  Poppe,  supra  note  1,  at  8. 
31.  Effective  "corporate  positioning"  can  help  a  corporation  ride  out 

a  crisis.  For  example,  another  soup  producer,  Bon  Vivant,  was  forced 
into  bankruptcy- by  adverse  publicity  resulting  from  the  production  of 
some  contaminated  soup.  At  nearly  the  same  time,  a  few  cans  of  Camp- 

bell's soup,  suspected  of  being  contaminated,  created  hardly  a  ripple  be- 
cause Campbell's  reputation  was  much  better  established.  See  W.  Salter, 

Upbeat!  Just  What  is  Corporate  Advertising?  (Time,  Inc.  memo  (no 
date)  on  file  in  Univ.  of  Minn.  Law  Library) . 

32.  Bus.  Week,  Feb.  20,  1971,  at  52-53. 
33.  Stone,  Whafs  Ahead  for  Corporate  Advertising,  28  Pub.  Rel.  J., 

Nov.,  1972,  at  62.  B.  Zollo,  supra  note  10,  at  67,  cites  Morton  Salt  Com- 
pany as  an  example  of  a  corporation  which  enjoyed  a  firmly  established 

identity  in  one  field  and  then  sought  to  project  that  identity  into  other 
areas. 
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Ij^ey  can  relate  and  which  can  survive  the  acquisition  of  diversi- 

fied holdings.^*  This  argument  for  an  identity  applies  with  even 

greater  force  to  the  company's  customers,  whose  loyalty  to  the 
parent  firm  cannot  be  transferred  to  the  subsidiary,  or  vice 

versa,  unless  each  can  be  identified  with  the  other.^*^ 

Q     Effectiveness  of  Corporate  Image  Advertising 

The  effectiveness  of  any  form  of  advertising  is  difficult  to 

determine.^®  In  Confessions  of  an  Advertising  Man,  David  Ogil- 

vie  relates  the  dilemma  of  the  businessman  who  states,  "Half 
the  money  I  spend  on  advertising  is  wasted,  and  the  trouble  is  I 

don't  know  which  half."^^  The  effectiveness  of  product  advertis- 
ing can  theoretically  be  measured  by  the  level  of  sales  of  the 

product:  if  sales  improve  following  an  advertising  campaign, 
the  increase  can  in  some  cases  be  attributed  to  the  advertising."^ 
But  there  are  few  statistics.  With  respect  to  corporate  image 
advertising,  the  uncertainty  is  compounded  by  the  lack  of  a 
standard  of  measurement.  Corporate  image  advertising — even  if 

"sales-oriented" — is  designed  to  sell  ideas  rather  than  products, 
and  its  effect  on  product  sales  is  at  best  indirect.  Consequently, 

there  is  no  monetary  gauge  of  the  effectiveness  of  corporate  im- 

age advertising.^®  Other  measurements  are  designed  only  to  re- 
flect the  public's  "awareness"  of  or  "favorability"  towards  the 

corporation,*^  and  while  they  can  show  changes  in  public  opin- 
ion, these  measurements  are  difficult  to  translate  into  terms  of 

profit  and  loss. 
The  translation  of  public  opinion  into  profit  and  loss  raises  a 

basic  question  about  the  theory  of  corporate  image  advertising. 

There  has  been  an  implicit  assumption  that  the  public's  opinion 
of  a   corporation — that  is,   its   image — somehow   influences   the 

34.  Id.  at  61-62. 
35.  H.  Hepner,  supra  note  8,  at  216. 
36.  A.  Frey  &  J.  Halterman,  Advertising  483-84  (4th  ed.  1970). 
37.  D.  Ogilvie,  Confessions  of  an  Advertising  Man  59   (1966). 
38.  A.  Frey  &  J.  Halterman,  supra  note  36,  at  483. 
39.  See  Moodie,  Organizing  (he  Communications  Effort,  28  Pub. 

Rel.  J.,  Nov.,  1972,  at  20. 
40.  Grass,  Measuring  Corporate  Image  Advertising  Effects,  12  J.  Ad- 

vertising Research,  Dec,  1972,  at  15-22,  relates  research  done  on  duPont 

advertising,  concludes  that  the  campaign  increased  "favorability,"  but 
does  not  suggest  what  benefit  duPont  received  from  this  "favorability." 
In  the  early  fifties,  the  A  &  P  supermarket  chain,  faced  with  an  antitrust 
suit,  enlisted  extensive  popular  support.  The  results  of  the  litigation 
were  favorable  to  A  &  P,  but  not  necessarily  because  of  this  public  sup- 

port. See  G.  Flanagan,  supra  note  5,  at  23,  which  suggests  that  the  ad- 
vertising did  influence  the  outcome  of  the  case. 
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consumer's  buying  decision.*^  This  assumption  has  been  criti. 
cized  for  lack  of  proof,  as  there  have  been  no  empirical  studies 

supporting  it.  But  by  the  same  token  there  is  no  empiri, 

cal  data  disproving  it.'*^  There  is  at  best  a  subjective  feeling 
within  the  advertising  industry  that  advertising  must  sell  more 

than  the  product — ^it  must  sell  the  company  responsible  for  the 

product.*^ 
In  addition  to  the  ground  that  the  image  is  not  relevant,  cor- 

porate  image  advertising  is  also  criticized  as  ineffective  on  the 

ground  that  advertising  by  itself  cannot  create  an  image.  Adver- 

tising can  only  build  upon  reality.**  If  not  supported  by  reality, 
the  image  advertising  wiU  merely  aggravate  distrust  and  cyni- 

cism.** 

The  effectiveness  of  issue-oriented  advertising  is  even  more 
speculative.  Either  because  this  form  of  corporate  image  adver- 

tising has  been  relatively  uncommon  or  because  it  is  not  ex- 

pected to  have  any  impact  beyond  dissemination  alone,  the  ad- 
vertising industry  apparently  has  not  addressed  the  subject  of 

its  monetary  effectiveness. 

While  the  effectiveness  of  corporate  image  advertising  is  the 

subject  of  some  disagreement,  even  among  advertisers  them- 

41.  Martineau,  supra  note  6,  at  58.  However,  Finn,  supra  note  20, 
argues  that  the  connection  between  the  image  and  the  purchasing  deci- 

sion is  not  well  established.  Cf.  Geist,  Confessions  of  an  Ad  Manager, 
93  Dun's  Review,  April,  1969,  at  54: 

Advertising  has  one  purpose:  to  help  seU  a  company's  product or  capabilities.  There  is  no  valid  distinction  between  promotion 
of  products  and  corporate  image — which  just  means  reputation 
for  reliability.     A   customer  buys   both,   or   he   buys   neither. 
42.  J.  Howard  &  J.  Sheth,  The  Theory  of  Buyer  Behavior  (1969) 

is  an  in-depth  study  of  the  buying  decision,  but  it  does  not  treat  the 
producer's  image  at  all.  V.  Lessig,  Personal  Characteristics  and  Con- 

sumer Buying  Behavior:  A  Multidimensional  Approach  5-14  (1971)  re- 
views all  the  major  buying  studies  of  the  past  decade,  none  of  which 

have  treated  the  relevance  of  the  producer's  image.  At  best,  these  stud- 
ies indicate  that  a  favorable  brand  image  may  be  influential,  but  stop 

short  of  equating  brand  image  with  producer  image. 
43.  Geist,  supra  note  41,  at  54.  Companies  Face  An  Identity  Crisis, 

Bus.  Week,  Feb.  20,  1971,  at  54. 

44-  Eerkwitt,  Does  the  Corporate  Image  Really  Change?,  95  Dun's Review,  Jan.,  1970,  at  19. 
45.  Dalton,  Corporate  Advertising  ...  "A  Short  Course  in  Bootstrap 

Self-Improvement,"  28  Pub.  Rel.  J.,  Nov.,  1972,  at  67,  suggests  that  image 
advertising  will  encourage  the  company  and  its  employees  to  be  what 
they  are  advertised  to  be.  Whether  or  not  in  practical  terms  this  will 
happen  is  not  clear.  The  effort  to  "clean  up"  the  image  may  encourage 
the  corporation  to  "clean  up"  any  obnoxious  practices,  but  the  evidence 
for  this  proposition  is  sketchy. 
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elves,^'  there  is  no  indication  that  it  is  being  abandoned.  On 

the  contrary,  the  increasing  reliance  on  corporate  image  adver- 

tising is  perhaps  the  strongest  indication  of  its  recognized  effec- 

tiveness.*^ 
n.    ADVERTISING  UNDER  THE  FIRST  AMENDMENT 

A.    The  Commercial  Exception 

The  doctrine  that  the  protections  of  the  first  amendment  do 

not  apply  to  commercial  advertising  was  abruptly  announced  in 

1942,  in  Valentine  v.  Chrestensen*^  Citing  no  authority  and  dis- 

cussing no  public  policy,'*^  the  Court  upheld  a  municipal  sanita- 
tion ordinance  invoked  to  prohibit  the  distribution  of  a  handbill 

with  both  a  political  and  a  commercial  message.  The  Court  held 
that  states  were  free  to  regulate  commercial  advertising  because 

it  was  not  speech  within  the  meaning  of  the  first  amendment.*^® 
In  reaching  this  result,  the  Court  was  not  troubled  by  the  hand- 

bill's purported  political  message,  because  it  had  been  included 
on  the  handbill  "with  the  intent,  and  for  the  purpose,  of  evading 

46.  See  Advertising  Age,  May  21,  1973,  at  20,  col.  1;  Advertising 
Age,  Nov.  15,  1971,  at  3,  coL  3. 

47.  See  note  2  supra.     See  also,  B.  Zollo,  supra  note  10,  at  2-3. 
48.  316  U.S.  52  (1942).  In  Schneider  v.  State,  308  U.S.  147  (1939), 

which  reversed,  on  first  amendment  grounds,  several  convictions  under 
municipal  ordinances  regulating  the  distribution  of  handbills,  the  Court 
may  have  been  indicating  the  pattern  of  things  to  come.  The  Court 

stated,  as  dictum,  that:  "We  are  not  to  be  taken  as  holding  that  commer- 
cial soliciting  and  canvassing  may  not  be  subjected  to  such  regulation  as 

the  ordinance  [in  that  case]  requires."    Id.  at  165. 
49.  Justice  Douglas,  concurring  in  Cammarano  v.  United  States,  358 

U.S.  498,  513-14  (1959)  stated  that: 
Valentine  v.  Chrestensen,  316  U.S.  52,  54,  held  that  business  ad- 

vertisements and  commercial  matters  did  not  enjoy  the  protec- 
tion of  the  First  Amendment,  made  applicable  to  the  States  by 

the  Fourteenth.  The  ruling  was  casual,  almost  offhand.  And 
it  has  not  survived  reflection. 

50.  316  U.S.  at  54-55.  Although  not  protected  as  speech  under  the 
first  amendment,  advertising  is  protected  as  property  under  the  four- 

teenth amendment.  T.  Emerson,  Toward  a  General  Theory  of  the  First 
Amendment  105  n.46  (1966)  [hereinafter  cited  as  Emerson,  General 
Theory];  Redish,  The  First  Amendment  in  the  Marketplace:  Commer- 
cial  Speech  and  the  Values  of  Free  Eoopression,  39  Geo.  Wash.  L.  Rev. 
429,  430  (1971).  Prior  to  Chrestensen,  regulation  of  advertising  had  been 
treated  solely  as  a  due  process  issue.  See  Packer  v.  Utah,  285  U.S.  105 
(1932);  Fifth  Ave.  Coach  Co.  v.  New  York,  221  U.S.  467  (1911).  While 
Chrestensen  dealt  strictly  with  the  mode  of  dissemination,  the  doctrine 
has  been  extended  to  permit  the  regulation  of  advertising  content  as  well. 
E.F.  Drewl  &  Co.  v.  FTC,  235  F.2d  735,  739  (2d  Cir.  1956),  cert,  denied 
352  U.S.  969  (1957);  American  Medicinal  Prods.,  Inc.  v.  FTC,  136  F.2d 
426  (9th  Cir.  1943);  T.  Emerson,  The  System  of  Freedom  of  Expression 
417  (1970)  [hereinafter  cited  ag  Em6RSON,  System]. 
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the  prohibition  of  the  ordinance."^^  Thus  the  Court  obliquely 
enunciated  a  primary-purpose  test  for  determining  if  an  adver- 
tisement  is  commercial  and  thus  subject  to  regulation. 

The  primary-purpose  test  was  expanded  in  Breard  v.  City  of 
Alexandria,^^  in  which  the  Court  upheld  an  ordinance  prohibit- 

ing salesmen  from  canvassing  a  community  house-to-house  for 
magazine  subscriptions.  Although  the  issue  of  freedom  of  the 
press  was  raised,  the  Court  concluded  that  the  purpose  of  sell, 
ing  magazine  subscriptions  was  primarily  commercial  and  the 

activities  were  therefore  not  protected.^^  This  conclusion  might 
imply  that  freedom  of  speech  is  protected  only  until  it  is  used  to 
obtain  a  financial  return.  However,  later  cases  have  made  it 
clear  that  because  the  exercise  of  free  speech  is  in  some  circum- 

stances dependent  on  a  financial  return,  the  presence  of  a  com- 
mercial transaction  alone  is  not  enough  to  deny  first  amendment 

protection.^*  Thus,  in  New  York  Times  Co.  v.  SullivaUy^^  an  ad- 
vertisement soliciting  support  for  the  civil  rights  movement  was 

held  to  be  protected  speech  even  though  it  sought  financial  con- 
tributions as  well  as  moral  support.    The  Court  stated: 

The  publication  here  was  not  a  "commercial"  advertisement  in 
the  sense  in  which  the  word  was  used  in  Chrestensen.  It  com- 

municated information,  expressed  opinion,  recited  grievances, 
protested  claimed  abuses,  and  sought  financial  support  on  behalf 
of  a  movement  whose  existence  and  objectives  are  matters  of 
the  highest  public  interest  and  concern.56 

51.  316  U.S.  at  55. 
52.  341  U.S.  622  (1951). 
53.  Id.  at  642. 

54.  Emerson,  System,  supra  note  50,  at  416-17,  citing  Smith  v.  Cali- 
fornia, 361  U.S.  147,  150  (1959).  In  Cammarano  v.  United  States,  358 

U.S.  498,  514  (1959),  Justice  Douglas  stated,  in  a  concurring  opinion: 

"Those  who  make  their  living  through  exercise  of  First  Amendment 
rights  are  no  less  entitled  to  its  protection  than  those  whose  advocacy  or 

promotion  is  not  hitched  to  a  profit  motive."  See  also,  Comment,  The 
First  Amendment  and  Cormnercial  Advertising:  Bigelow  v.  Common- 

wealth, 60  Va.  L.  Rev.  154,  158  (1974). 
55.  376  U.S.  254  (1964). 
56.  Id.  at  266.  The  court  did  not  make  clear  the  distinction  between 

commercial  and  noncommercial  advertising,  and  the  quoted  passage  can 
be  read  to  mean  either  that  the  advertisement  was  not  commercial  and 

it  addressed  an  issue  of  "the  highest  public  issue  and  concern,"  or  that 
the  advertisement  was  not  commercial  because  it  addressed  a  public  is- 

sue. Justice  Brerman  recited  several  elements  of  the  advertisement,  stat- 
ing that  it  "communicated  information,  expressed  opinion,  recited  griev- 

ances, protested  claimed  abuses,  and  sought  financial  support,"  but  he 
did  not  indicate  whether  those  elements  are  decisive  or  merely  descrip- 

tive. Id.  See  Developnnents  in  the  Law — Deceptive  Advertising,  80 
Harv.  L.  Rpv.  1005,  1029  n.l6  (1967), 

I 
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Although  the  impact  of  New  York  Times  was  to  constitution- 

llv  exempt  comment  about  official  conduct  from  libel  actions,^^ 

the  opinion  suggests  a  general  rule  that  advertising  w^hich  com- 

ments upon  "matters  of  the  highest  public  interest  and  concern" 
.  i^oncommercial.  This  approach  to  distinguishing  commercial 

ind  noncommercial  advertising  was  apparently  adopted  in  Pitts- 

hurah  Press  Co.  v.  Pittsburgh  Commission  on  Human  Relations.^^ 

In  holding  that  the  states  can  constitutionally  prohibit  job  ad- 
vertisements that  state  a  sex  preference,  the  Court  stated: 

We  emphasize  that  nothing  in  our  holding  allows  government  at 
any  level  to  forbid  Pittsburgh  Press  to  publish  and  distribute 
advertisements  commenting  on  the  Ordinance,  the  enforcement 
practices  of  the  Commission,  or  the  propriety  of  sex  preference 

in  employment.59 
Although  this  was  dictum,  the  Court  clearly  recognized  that  the 
commercial  exception  doctrine  does  not  remove  all  advertising 

from  first  amendment  protection.  While  other  factors  may  also 

be  involved,  the  expression  of  opinion  on  a  public  issue  is  a  fac- 
tor common  to  both  New  York  Times  and  the  Pittsburgh  Press 

dictum. 

B.    Application  to  Corporate  Image  Advertising 

Sales-oriented  corporate  image  advertising  serves  the  func- 

tion of  improving  the  advertiser's  image  and  thus  of  promoting 
an  economic  benefit  such  as  sales  revenue.  For  the  same  reasons 

that  product  advertising  can  be  regulated,  there  is  little  doubt 

that  corporate  image  advertising  oriented  solely  toward  an  eco- 

57.  Subsequent  libel  cases  have  delineated  a  large  "public  concern" 
exemption  under  the  first  amendment.  Julian  Messner,  Inc.  v.  Spahn, 
18  N.Y.2d  324,  221  N.E.2d  543,  274  N.Y.S.2d  865  (1966),  vacated  per 
cuHam,  387  U.S.  239  (1967)  (broadening  the  scope  of  New  York  Times 

to  include  "public  figures");  Time,  Inc.  v.  Hill,  385  U.S.  374  (1967)  (in- 
cluding "newsworthy  items"  under  the  New  York  Times  rule);  Rosen- 

bloom  V.  Metromedia,  Inc.,  403  U.S.  29  (1971)  (expanding  the  rule  to 
cover  matters  of  "public  or  general  concern") ;  Getz  v.  Robert  Welch,  Inc., 
94  S.  Ct.  2997  (1974)  (overruling  Rosenhloom,  holding  that  public  issues 
are  not  covered  by  the  New  York  Times  rule). 

58.  413  U.S.  376  (1973). 
59.  Id.  at  391.  Plaintiff  newspaper  argued  that  because  it  exercised 

"editorial  discretion"  over  the  placement  of  want-ads,  the  activity  was 
more  than  strictly  commercial.  The  Court  rejected  this  argument,  and 
the  decision  of  the  Court  on  this  matter  can  be  read  as  a  determination 

either  that  the  alleged  "editorial  discretion"  did  not  exist,  or  more  prob- 
ably, that  it  was  insufficient  to  offset  the  primarily  commercial  nature 

of  the  activity.  Cf.  Miami  Herald  Publ.  Co.  v.  Tornillo,  94  S.  Ct.  2831 

(1974)  (right-to-reply  statute  struck  down  as  an  infringement  on  "edi- 
torial   discretion."      See    text    accompanying    notes    166-69    infra:). 
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nomic  benefit  is  not  protected  by  the  first  amendment.^o  r^^^ 
problem  arises  with  issue-oriented  advertising,  which  seeks  to 
provide  the  advertiser  a  means  to  speak  out  on  public  issues,«i 

In  the  light  of  the  guidance  presently  available,  it  appears  that 
such  corporate  image  advertising  would  be  outside  the  first 

amendment's  protection  and  subject  to  regulation  if  and  only  if 
it  is  regarded  as  "commercial."^^ 

1,    Tests  for  Commercial  Content 

Recent  commentators  have  suggested  a  "marketplace"  test 
for  distinguishing  between  commercial  and  noncommercial  ad- 

vertising and  thus  delimiting  the  commercial  exception  doc- 

trine.*^   Starting  from  the  proposition  that  protection  should  be 

60.  The  same  conclusion  was  reached  by  FTC  Chairman  Lewis  A. 
Engman  in  a  speech  to  the  Antitrust  Section  of  the  State  Bar  of  Michigan 
on  Feb.  17,  1974.  Mr.  Engman  concluded:  "[T]o  the  extent  that  such 
[corporate  image]  ads  like  product  ads,  seek  to  .  .  .  encourage  economic 
responses  .  .  .  they  are  subjects  of  legitimate  interest  to  the  Federal 

Trade  Commission"  5  Trade  Reg.  Rep.  U  50,200,  at  55,377  (FTC  1974). 
FTC  Consumer  Protection  Bureau  Director  J.  Thomas  Rosch,  responding 
to  a  request  by  certain  congressmen  that  the  FTC  investigate  oil  com- 

pany advertising,  concluded:  "Nevertheless,  I  think  that  the  First 
Amendment  cannot  be  used  as  a  shield  when  that  garb  is  simply  a  sham 
and  the  advertiser  is  actually  intending  to  sell  his  product  through  unfair 

or  false  advertising.  .  .  ."  646  BNA  Antitrust  Trade  Reg.  Rep.  A-11 
to  -12   (Jan.  15,  1974). 

61.  See  text  accompanying  note  14  supra. 
62.  There  are  no  cases  specifically  dealing  with  the  application  of 

the  commercial  exception  doctrine  to  corporate  image  advertising.  The 
problem  of  regulating  advertising  in  which  a  social  issue  is  included  in 
the  context  of  a  commercial  message  is  presented  by  two  recent  cases 
dealing  with  the  advertising  of  abortion  referral  agencies.  In  Mitchell 
Family  Planning,  Inc.  v.  Royal  Oak,  335  F.  Supp.  738  (E.D.  Mich.  1972), 

it  was  held  that  the  advertising  in  question  did  not  pose  a  "clear  and 
present  danger"  that  the  city  policy  against  abortion  would  be  violated. 
See  Comment,  Constitutional  Law — The  First  Amendment  and  Advertis- 

ing: The  Effects  of  the  "Com,mercial  Activity"  Doctrine  on  Media  Regu- 
lation, 51  N.C.L.  Rev.  581  (1973).  In  Bigelow  v.  Virginia,  213  Va.  191, 

191  S.E.2d  173  (1972),  vacated,  413  U.S.  909,  affd  on  rehearing,  214  Va. 
341,  200  S.E.2d  680  (1973),  a  misdemeanor  conviction  for  violation  of  an 
ordinance- prohibiting  advertising  for  abortions  was  upheld  because  the 
advertising  was  outside  the  first  amendment.  See  Comment,  supra  note 
54.  In  neither  case  did  the  court  address  the  utility  of  the  advertising 
in  the  social  debate  on  abortion.  For  a  discussion  of  the  uses  of  commer- 

cial advertising  as  a  vehicle  of  free  debate,  see  Redish,  supra  note  50, 
at  443.    See  also  text  accompanying  notes  69-72  infra. 

63.  Bird,  Goldman  &  Lawrence,  Corporate  Image  Advertising:  A 
Discussion  of  the  Factors  that  Distinguish  Those  Corporate  Image  Adver- 

tising Practices  Protected  Under  the  First  Amendment  from  Those  Sub- 
ject to  Control  hy  th^  Federq.1  Trade  Commission    51  J.  Urbaj^  L,  405 

(1S74), 
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csumed  unless  specified  conditions  are  met,  this  test  permits 

milation  only  if  the  corporate  image  advertising  makes  state- 

ents  about  the  advertiser's  business  and  these  statements  have 
n  appreciable  influence  on  consumers  in  the  market  place.  This 

test  has  the  advantage  of  certainty.  It  also  has  the  advantage 

of  being  supported  by  current  regulatory  practice. ^^  However, 
even  assuming  that  it  is  possible  to  determine  when  the  requisite 
conditions  are  satisfied,  the  test  nonetheless  is  not  sufficiently 

flexible  to  apply  to  all  the  variations  of  use  in  which  corporate 

image  advertising  may  be  employed.  Essential  to  this  test  is  the 
assumption  that  in  any  one  advertisement  there  is  no  overlap  of 

the  sales-oriented  and  issue-oriented  purposes  served  by  corpo- 
rate image  advertising.  To  the  extent  that  public  issues  can  be 

addressed  by  the  advertiser  to  improve  its  position  in  the  mar- 
)<et,  and  efforts  to  improve  market  position  can  raise  issues  of 

importance  to  public  decision  making,  the  test  is  inadequate.^^ 
A  second  possible  method  of  drawing  a  line  between  the 

commercial  and  the  noncommercial  is  to  focus  on  the  adverti- 

ser's intent.  Where  an  economic  benefit  is  intended,  the  adver- 
tisement would  be  commercial,  regardless  of  what  issues  it  ad- 
dresses. Any  method  concerned  with  intent,  however,  involves 

obvious  problems  of  proof,^*  especially  in  the  case  of  corporate 
image  advertising  where  different  messages  can  be  intended  for 

different  audiences.®^  Furthermore,  what  is  intended  and  what 
actually  results  are  not  necessarily  synonymous,  for  a  message 
may  be  misunderstood  or  rejected.  In  order  to  reflect  reahty, 
an  inquiry  should  look  beyond  intent. 

To  the  extent  that  this  economic-benefit  test  rests  on  a  find- 

ing of  benefit  reasonably  expected,  rather  than  primarily  in- 

64.  See  Developments  in  the  Law — Deceptive  Advertising^  supra 
note  56,  at  1031-32.  The  FTC's  power  to  prevent  the  dissemination  of 
a  pamphlet  which  erroneously  asserts  that  the  use  of  aluminum  cook- 
ware  is  unsafe  has  been  held  to  turn  on  the  presence  of  a  commercial 
interest  in  dissemination.  Compare  Scientific  Mfg.  Co.  v.  FTC,  124  F.2d 
640  (3d  Cir.  1941)  (cease  and  desist  order  set  aside  because  the  respond- 

ent had  no  commercial  interest  in  the  sale  of  cookware)  with  Perma- 
Maid  Co.  v.  FTC,  121  F.2d  282  (6th  Cir.  1941)  (cease  and  desist  order 
enforced  with  respect  to  dissemination  of  the  same  pamphlet  because  re- 

spondent had  a  commercial  interest  in  the  sale  of  non-aluminum  cook- 
ware). 

65.  See  text  accompanying  note  15  supra. 
66.  Significantly,  the  FTC  has  long  considered  intent  immaterial, 

partly  because  of  the  problem  of  proof.  See  Kintner,  Federal  Trade 
Commission  Regulation  of  Advertising,  64  Mick.  L.  Rev.  1269,  1230 
(1966). 

67.  See  Brouillard,  supra  note  26,  at  3. 
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tended,  the  test  becomes  too  incliisive.    Because  of  the  expense 
involved  in  advertising,  only  a  most  atypical  advertiser  wouy 
not  expect  to  derive  at  least  some  economic  benefit  from  the  ex. 
penditure.    But  it  might  not  be  appropriate  to  deny  first  amend- 
ment  protection  to  otherwise  political  speech  in  the  form  of  paid 
advertising  simply  because  it  is  connected  with  an  economic 

benefit.    If,  for  example,  the  Com*t  in  New  York  Times  had  ccm.  ' 
sidered  the  ultimate  economic  benefits  of  better  jobs,  improved  ' 

education,  and  a  higher  living  standard  which  the  civil  rights  ' 
movement  sought,  it  might  not  have  so  easily  found  the  adver- 

tisement protected  by  the  first  amendment  under  a  strict  eco- 

nom.ic-benefit  test.^®    It  would  seem  that  some  measure  of  prox- 
imity  or  directness  between  the  advertisement  and  the  resulting  ̂  

benefit  is  required;  therefore,  this  test  merely  replaces  one  line-  "^ 

drawing  problem  v^th  another.  -  ̂ 
A  third  possible  method  of  distinguishing  the  commercial 

from  the  noncommercial  is  to  develop  the  New  York  Times  hold-  " 
uig  into  a  rule  that  advertising  which  addresses  "matters  of  the 
highest  public  interest  and  concern"  is  protected  by  the  first 
amendment ^^    However,  if  social  commentary  is  sufficient  to  in- 

voke first  amendment  protection,  an  advertiser  would  arguably 
be  able  to  use  any  public  issue  as  a  shield  for  his  advertise- 

ment.^°    To  forestall  such  use  of  incidental  social  commentary, 
something  more  than  mere  association  with  a  public  issue  must 

be  required  or  the  rule  would  allow  "every  merchant  who  de- 
sires to  broadcast  advertising  ...  to  achieve  immunity  from  the  : 

law's  command."^^    Although  the  test  could  turn  on  such  distin- 
guishing factors  as  magnitude  of  the  issue,  weight  of  the  treat-  j. 

ment  given,  or  purpose  for  making  the  advertisement,''^  evalua- 
68.  See  Comment,  supra  note  54,  at  158. 
69.  See  text  accompanying  notes  54-59  supra, 
70.  For  example,  the  advertiser  in  Valentine  v.  Chrestensen,  316 

U.S.  52  (1942),  appended  a  political  protest  against  city  wharfage  policy 
to  his  handbill  in  an  attempt  to  evade  the  ordinance  against  disseminat- 

ing commercial  handbills.    See  text  accompanying  note  51  supra. 
71.  316  U.S.  52,  55  (1942).  For  example,  the  Chevron  conmierciala 

of  Standard  Oil  of  California  associated  the  product  and  its  ingredient 
F-310  with  the  public  concern  about  pollution.  It  would  be  hard  to 
justify  a  policy  which  would  not  permit  FTC  intervention  merely  be- 

cause pollution  is  discussed.  Berman,  Chevron*s  Pollution  Solutioriy 
Commonweal,  Mar.  5,  1971,  at  547,  uses  the  Chevron  commercial  as  an 
example  of  the  exploitation  of  environmental  awareness  by  business: 

The  red-eyed,  smog-filled  viewer  is  told  that  big  companies  are 
more  concerned  with  "saving  the  environment"  than  making  a 
fast  buck  and  that  he  can  help  the  problem  along  by  succumbing 
to  conspicuous  consumption  of  all  salable  items  that  promise  to 
help  avert  the  coming  environmental  crisis. 

72.  Pittsburgh  Press  Co.  v.  Pittsburgh  Comm'n  on  Human  Rela- 
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.  qI  those  factors  might  also  be  difficult  and  might  admit  of 

application  only  on  a  case-by-case  b
asis. 

This  public  interest  test  would  encounter  a  further  difficulty 

because  the  criteria  for  "matters  of  the  highest  public  interest  and 

oncem"  are  not  always  clear.  A  specific  definition  of  public  is- 

sues might  prove  unworkable,  because  issues  change  constantly 

nd  are  not  uniform  throughout  the  nation.  However,  a  broad 

definition  may  not  be  precise  enough  to  forewarn  advertisers  of 

the  scope  of  regulation." 

2,    A  Balancing  Approach 

To  avoid  some  of  the  difficulties  involved  in  a  test  for  com- 
mercial content,  it  should  be  recognized  that  the  characterization 

of  an  advertisement  as  "commercial"  or  "noncommercial"  is  a 
conclusion  of  law — simply  another  way  of  indicating  whether 

regulation  is  considered  appropriate.  Thus  the  best  "test"  is  one 
which  identifies  the  respective  interests  involved  and  denomi- 

nates "commercial" — and  thus  subject   to   regulation — that   ad- 

tions,  413  U.S.  376,  385   (1973),  may  anticipate  such  a  possibility.     See 
also  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254,  266  (1964). 

73.  Jones,  The  Cultural  and  Social  Impact  oj  Advertising  on  Ameri- 
can Society,  8  Osgoode  Hall  L.J.  65,  74  (1970)  states  that  any  product 

advertising,  to  be  effective,  "of  necessity  must  replay  or  reflect  some  cul- 
tural aspects  of  our  society.  .  .  ."  If  such  implicit  social  commentary 

were  held  sufficient  to  constitute  a  first  amendment  defense,  the  com- 
mercial exception  doctrine  would  be  defunct.  This  result  could  be 

avoided  by  an  admission  that  the  social  commentary  in  the  average  prod- 

uct advertisement  does  not  approach  an  issue  of  "public  interest  and  con- 
cern," as  the  term  was  apparently  used  in  New  York  Times  Co.  v.  Sulli- 

van, 376  U.S.  254,  266  (1964).  However,  in  Friends  of  the  Earth  v.  FCC, 
449  F.2d  1164  (D.C.  Cir.  1971),  the  court  observed  that  the  application 

of  the  "fairness  doctrine"  was  triggered  by  advertisements  extolling  the 
desirability  of  big  automobiles.  Although  the  advertisements  themselves 
were  silent  as  to  the  effect  of  large  engines  on  the  environment,  they 
did  affect  social  value  judgments  concerning  clean  air  and  pollution.  See 
Comment,  The  Fairness  Doctrine  Requires  Rebuttal  to  Air  Pollution  Poli- 

cies Implicitly  Espoused  by  Car  and  Gasoline  Commercials,  50  Tex.  L, 
Rev.  500  (1972).  ^ 

Similarly,  in  reference  to  the  FTC's  proposal  to  regulate  "nonra- 
tional"  advertising,  one  writer  has  stated: 

Since  television  occupies  a  central  place  in  most  households,  the 
viewer  is  continuously  engulfed  with  messages  which  educate, 
messages  which  set  standards,  and  messages  which  instill  drives. 
Attitudes  and  life  styles  are  most  certamly  influenced  by  the 
medium.  Thus,  the  importance  of  understanding  the  new  televi- 

sion advertising,  as  well  as  new  advertising  in  general,  cannot 
be  overemphasized. 

Thain,  Consumer  Protection:  Advertising — The  FTC  Response,  26  Food 
Drug  Cosm.  L.J.  609,  622  (1971). 
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vertisement  for  which  the  interests  in  regulation  outweigh  the 
interests  in  protection. 

The  interest  of  the  advertiser  in  being  heard  originates  i^ 
the  preferred  place  of  speech  in  our  society;  it  is  reflected  in  the 
protection  accorded  to  speech  by  the  first  amendment.  That  in. 
terest  is  reinforced  by  the  fact  that  the  advertiser  bears  the  ex- 

pense of  being  heard.  A  monetary  interest  alone,  however,  does 
not  warrant  first  amendment  protection;  cases  such  as  New  York 
Times  indicate  some  of  the  nonmonetary  interests  that  might  be 

sufficient  to  invoke  such  protection.''* 
To  the  advertiser's  interest  should  be  added  the  communi. 

ty's  interest  in  hearing  all  sides  of  important  public  questions. "^^ 
This  interest  is  not  served,  however,  by  the  dissemination  of  false 

facts,^*  although  it  might  be  served  by  the  dissemination  of  er- 
roneous ideas.  Consequently,  corporate  image  advertising  which 

supports  its  message  with  erroneous  factual  information  would 

not  perform  a  function  protected  by  the  first  amendment  and 
theoretically  would  deserve  protection  only  to  the  extent  that 

it  is  a  factually  correct  statement.^^  In  practice,  the  distinction 
between  factual  assertions  and  opinion  is  not  always  clear.  As 

the  Supreme  Court  stressed  in  Gertz  v.  Robert  Welch,  Inc.,^* 

74.  See  note  56  supra. 
75.  See  generally  Meiklejohn,  The  First  Amendment  is  an  Absolute, 

1961  Sup.  Ct.  Rev.  245;  Redish,  supra  note  50,  at  434-36. 
76.  See  Gertz  v.  Robert  Welsh,  Inc.,  94  S.  Ct.  2997,  3007  (1974),  in 

which  the  Court  stated: 
But  there  is  no  constitutional  value  in  false  statements  of  fact 
Neither  the  intentional  lie  nor  the  careless  error  materially  ad- 

vances society's  interest  in  "uninhibited,  robust,  and  wide-open" debate  on  public  issues.    New  York  Times  Co.  v.  Sullivan,  376 
U.S.  at  270.  .  .  .     They  belong  to  that  category  of  utterances 
whiich  "are  no  essential  part  of  any  exposition  of  ideas,  and  are 
of  such  slight  social  value  as  a  step  to  truth  that  any  benefit 
that  may  be  derived  from  them  is  clearly  outweighed  by  the  so- 

cial interest  in  order  and  morality."    Chaplinsky  v.  New  Hamp- shire, 315  U.S.  568,  572  ..  .  (1942). 
Gertz,  however,  was  a  libel  action  and  thus  not  entirely  on  point.    The 
extent  to  which  its  analysis  can  be  transferred  to  the  different  interests 
involved  in  adv^tising  is  speculative.    Cf.  Redish,  supra  note  50,  at  459, 
which  argues  that  libel  suits  and  FTC  regulation  cannot  be  equated  be- 

cause the  "chilling  effect"  of  libel  is  greater. 
77.  As  an  illustration,  Mobil  Oil  Company  has  asserted  that  as  only 

one  oil  well  in  sixty  pays  off,  higher  gasoline  prices  and  larger  corporate 
profits  are  needed  to  develop  more  sources  of  oiL  Figures  compiled  for 
the  American  Petroleum  Institute  indicate  that  three  out  of  five  new 
v/ells  are  productive.  See  Minneapolis  Star,  Apr.  25,  1974,  §  B,  at  30, 
col.  1.  While  a  corporation's  claims  that  higher  profits  are  justified  is 
perhaps  protected,  the  use  of  erroneous  factual  material  to  support  these 
claiais  would  not  be. 

78.  94S.Ct.  2997  (1974). 
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♦'Although  the  erroneous  statement  of  fact  is  not  worthy  of  con- 

titutional  protection,  it  is  nevertheless  inevitable  in  free  de- 
.  Ag^»»7»  Drawing  a  distinction  between  factual  statements  and 

ooinion  in  an  advertisement  might  present  difficulties,  and  the 

result  is  likely  to  be  a  case-by-case  approach  to  the  problem.^° 
Because  the  Supreme  Court  has  not  subjected  the  commer- 

cial exception  doctrine  to  a  searching  analysis,  it  has  not  clearly 

identified  the  interests  served  by  regulation.  Commentators 

have  suggested  several  justifications  for  regulating  advertising,®^ 
but  only  in  the  context  of  product  advertising,  not  corporate  im- 

age advertising.  The  first  of  these  justifications  is  that  false  ad- 
vertising, unlike  erroneous  ideas,  does  not  address  matters  of 

public  importance  and  therefore  does  not  deserve"*  a  forum.®^ 
Thus,  corporate  image  advertising  which  does  address  a  matter 

of  public  importance  would  apparently  deserve  protection,  re- 
gardless of  any  accompanying  commercial  motive,  message,  or 

effect.  Under  regulations  supported  by  this  justification  the 
identification  of  matters  of  public  interest  again  becomes  the 

crux  of  the  problem.®^ 
A  second  justification  for  regulating  advertising  is  that 

while  erroneous  ideas  may  contribute  to  the  intellectual  process, 

false  product  advertising  adds  nothing  to  the  product.®*  To  the 
extent  that  issue-oriented  corporate  image  advertising  contrib- 

utes to  the  intellectual  process  then,  it  would  not  seem  correct  to 

encroach  upon  the  advertiser's  freedom  of  speech.  However,  this 
will  present  no  obstacle  to  the  regulation  of  false  factual  asser- 

tions, which  do  not  contribute  to  the  intellectual  process.®*^ 

79.  Id.  at  3007. 

80.  The  restriction  of  regulation  to  matters  of  factual  assertions  is 
supported  by  a  phenomenon  peculiar  to  corporate  image  advertising.  The 
credibility  of  an  advertisement  is  determined  by  the  factual  assertions 
made  to  support  it.  Unless  the  advertisement  is  supported  by  facts,  it 
will  not  be  believed.  As  a  practical  matter,  then,  regulation  of  factual 
assertions  alone  would  be  sufficient  to  control  abuse  of  corporate  image 
advertising.  See  Day,  Closing  the  Credibility  Gap  in  Environmental 
Control,  Bus.  Mgmt.,  June,  1971,  at  29,  36.  In  the  context  of  product 
advertising,  Millstein,  Tfie  Federal  Trade  Commission  and  False  Adver- 

tising, 64  CoLUM.  L.  Rev.  439,  445  (1964),  argues  that  only  factual  claims 
should  be  regulated;  the  FTC  should  not  concern  itself  with  an  adver- 

tisement's economic  utility. 
81.  Developments  in  the  Law — Deceptive  Advertising,  supra  note 

56,  at  1029-31. 
82.  Id.  at  1029-30. 

83.  See  text  accompanying  notes  69-73  supra. 
84.  Developments  in  the  Law — Deceptive  Advertising,  supra  note 

56,  at  1030. 

85.  One  ju^tifjcatipn  fQr  subjecting  advertising  to  a  "test  of  truth" 
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Finally,  it  is  suggested  that  advertising  should  be  regulated 
to  protect  the  consumer  who  would  otherwise  be  unable  to  dig. 

cover  deception  until  after  he  has  been  injured  by  purchasing 

an  inferior,  advertised  product.^*  Arguably,  the  consumer 
should  be  protected  against  inferior  ideas  in  the  same  manner  he 
is  protected  against  inferior  goods,  but  there  is  no  mechanism  for 

securing  such  "protection"  in  a  free  society.  Accordingly,  this 
justification  for  regulation  does  not  appear  to  have  much  rele- 

vance to  corporate  image  advertising  of  the  issue-oriented  vari- 
ety. 

In  view  of  all  the  interests  involved  in  the  application  of  the 

commercial  exception  doctrine  to  corporate  image  advertising,  it 

would  appear  that  the  factual  claims  made  in  image  advertising 
could  be  regulated  without  transgressing  first  amendment  guar- 

antees, but  that  there  is  no  corresponding  justification  for  the 
regulation  of  ideas.  This  is  consistent  with  the  basic  objective  of 

advertising  regulation,  which  is  to  protect  the  consumer  against 

false  or  deceptive  claims,  not  to  censor  advertisers*  "incorrect" 
ideas. 

ni.    THE  ROLE  OF  THE  FEDERAL  TRADE  COMMISSION 

A.    Jurisdiction 

The  jurisdiction  of  the  FTC  is  limited  by  the  requirements 
of  section  5  of  the  Federal  Trade  Commission  Act  that  the  acts 

or  practices  regulated  be  "in  commerce"  and  that  "a  proceeding 
by  [the  FTC]  in  respect  thereof  would  be  to  the  interest  of  the 

public  .  .  .  ."^^     The  requirement  that  the  acts  or  practices  be 

in  contrast  to  the  general  rule  that  truth  is  immaterial  to  first  amend- 
ment protection  of  speech  is  the  greater  susceptibility  of  advertising 

claims  to  factual  verification.    See  id.  at  1030-31. 
86.  See  Note,  Freedom  of  Eocpression  in  a  Commercial  Context,  78 

Harv.  L.  Rev.  1191,  1197  (1965). 
87.  15  U.S.C.  §  45  (1970)  (originally  enacted  as  Act  of  Sept.  26,  1914, 

ch.  311,  §  5,  38  Stat.  92)  reads  in  pertinent  part: 
(b)  Whenever  the  Commission  shaU  have  reason  to  believe  that 
any  such  -person,  partnership,  or  corporation  has  been  or  is  using 
any  unfair  method  of  competition  or  unfair  or  deceptive  act  or 
practice  in  commerce,  and  if  it  shall  appear  to  the  Commission 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  it  shall  issue  and  serve  upon  such  person,  partner- 

ship, or  corporation  a  complaint  stating  its  charges  in  that  re- 
spect and  containing  a  notice  of  a  hearing  upon  a  day  and  at 

a  place  therein  fixed  at  least  thirty  days  after  the  service  of  said 
complaint. 

A  bill  currently  pending  in  Congress  would  expand  the  FTC's  juris- 
diction in  the  area  of  consumer  protection.  See  H.R.  7917,  93d  Cong., 

1st  Sess.  (1973).  Reported  to  the  House  floor  in  H.R.  Rep.  No.  1107,  93d 
Cong.,  2d  Sess.  (1974).  . 
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•'in  comnierce"  has  been  interpreted  by  the  Supreme  Court  to 
deny  the  FTC  jurisdiction  over  wholly  intrastate  sales.  In  FTC 

Bunte  BrotherSf^^  the  Court  held  as  a  matter  of  statutory  con- 

struction that  because  section  5  specifies  activities  "in  com- 

merce," rather  than  "affecting  commerce,"  Congress  intended  to 
jrrant  to  the  FTC  only  part  of  its  broad  constitutional  power 

over  commerce.*®  Although  the  sales  of  candy  in  Bunte  Broth- 

ers admittedly  "affected"  interstate  commerce,  they  did  not  meet 
the  stricter  "in  commerce"  requirement  and  the  FTC  was  with- 

out jurisdiction. 
While  Bunte  Brothers  has  not  been  directly  challenged,  and 

other  federal  courts  have  upheld  the  distmction,®^  its  author- 

ity seems  to  be  in  doubt.® ^  It  has  been  suggested  that  the  only 
reason  the  Bunte  Brothers  distinction  has  survived  is  that  the 

FTC  is  discouraged  for  practical  reasons  from  attempting  to  ex- 

pand the  limits  of  its  jurisdiction.®^  The  FTC  has,  however,  as- 
serted jurisdiction  over  local  sellers  who  advertise  by  means  of 

interstate  media,®^  but  this  assertion  has  not  been  tested  in  the 
courts.®*  In  Guziak  v.  FTC,^^  the  Court  of  Appeals  for  the  Eighth 
Circuit  held  that  an  aluminum  siding  vendor  who  advertised 

through  interstate  media  and  effected  a  minimal  number  of  in- 

terstate sales  was  "in  commerce"  for  the  purposes  of  section  5. 
The  court  stressed  that  there  was  no  "basis  .  .  .  for  holding  that 
the  Commission  may  not  assert  its  power  until  the  interstate  ac- 

tivity under  scrutiny  has  reached  a  certain  magnitude."®^  This 
is  not  to  say,  however,  that  advertising  in  interstate  commerce 

alone  would  be  sufficiently  "in  commerce,"  and  the  court  seems 
to  suggest  that  at  least  one  interstate  sale  would  be  required. 

While  interstate  advertising  alone  may  not  be  enough  to  sup- 

port jurisdiction,  the  FTC  would  have  jurisdiction  if  the  adver- 

88.  312  U.S.  349  (1941). 
89.  Id.  at  355 

90.  See,  e.g.,  Royal  Oil  Corp.  v.  FTC,  262  F.2d  741  (4th  Cir.  1959) 
(intrastate  commerce  not  subject  to  federal  regulation  even  though  it 
may  competitively  affect  interstate  commerce) ;  California  Rice  Indus,  v. 
FTC,  102  F.2d  716  (9th  Cir.  1939)  (fixing  quotas  of  rice  to  be  milled 
"affected"  but  not  "in"  interstate  commerce) . 91.  MiUstein,  supra  note  80,  at  455-56. 

92.  Id.  at  456. 

93.  S.  Klein  Dep't  Stores,  57  F.T.C.  1543  (1960). 
94.  Bankers  Sec.  Corp.  v.  FTC,  297  F.2d  403  (3d  Cir.  1961)  held  that 

the  FTC  had  jurisdiction  where  both  interstate  delivery  of  goods  and 
advertising  in  interstate  newspapers  had  occurred.  Jurisdiction  may 
conceivably  rest  on  either  ground. 

95.  361  F.2d  700  (8th  Cir.  1966). 
96.  Id.  at  703. 
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tiser  carries  on  interstate  sales  as  well.  Corporate  image  adver- 
tising could  create  special  jurisdictional  problems,  as  by  definj^ 

tion  this  type  of  advertising  is  designed  to  sell  ideas  rather  than 

products.®^  There  is  no  requirement,  however,  that  the  regu, 
lated  advertising  be  the  cause  of  the  interstate  sales,  and  all 
corporate  image  advertising  of  any  corporation  with  interstate 
sales  could  thus  be  subject  to  regulation.  On  the  other  hand, 
the  corporate  image  advertiser  who  conducts  no  interstate  busi- 
ness  presumably  would  not  advertise  in  interstate  coromerce,  or 
even  if  he  did,  would  not  advertise  enough  to  justify  regula- 

tion.*® As  a  practical  matter,  the  FTC  would  thus  have  juris- 
diction  over  all  significant  corporate  image  advertising. 

The  requirement  of  section  5  that  regulation  be  in  the  public 

interest  has  also  been  interpreted  to  limit  FTC  jurisdiction.*'  In 

FTC  V.  KIesner,^oo  the  FTC  sought  to  enforce  an  order  prohibitrag 
the  respondent  from  using  the  name  "Shade  Shop,"  as  another 
business  had  adopted  the  name.  The  Court  held  that  without  a 
showing  of  a  specific  substantial  public  interest,  the  FTC  lacked 

authority  to  file  a  complaint. *^^  Recent  judicial  treatment  of  the 
question  of  public  interest,  however,  has  tended  to  respect  the 

discretion  of  the  FTC.^®^  The  Supreme  Court  has  not  ruled  spe- 
cifically on  FTC  discretion,  but  in  a  trade  name  dispute  similar 

to  Klesner  it  has  held  that  another  administrative  agency,  the 
Civil  Aeronautics  Board,  has  wide  discretion  in  determining  what 

is  a  matter  of  public  interest. ^^^    It  is  very  unlikely  that  a  court 

97.  See  note  5  supra  and  accompanying  text. 
98.  Such  speculation  could  be  avoided  if  section  5  were  simply 

amended  to  provide  for  jurisdiction  on  the  basis  of  interstate  advertising 
alone.    See  note  87  supra. 

99.  Millstein,  supra  note  80,  at  483-84. 
100.  280  U.S.  19  (1929). 

101.  Id.  at  30.  Judge  Friendly  suggests  that  this  case  can  be  inter- 
preted in  one  of  two  ways.  It  may  mean  literally  that  the  FTC  cannot 

intervene  in  private  disputes,  or  it  may  be  read  merely  as  an  expression 
of  judicial  disgust  with  the  FTC  for  pursuing  cases  of  no  real  or  economic 
impact.  See  Exposition  Press,  Inc.  v.  FTC,  295  F.2d  869,  877  (2d  Cir. 
1961)  (Friendly,  J.,  dissenting),  cert,  denied,  370  U.S.  917  (1962). 

102.  In  Moretrench  Corp.  v.  FTC,  127  F.2d  792,  795  (2d  Cir.  1942), 

Judge  Learned  Hand  distinguished  Klesner  on  grounds  that  it  "is  to  be 
put  down  as  deciding  that  the  court  may  consider  whether  the  contro- 

versy is  not  in  general  too  trivial  to  justify  the  attention  of  the  Commis- 
sion." See  MUlstein,  supra  note  80,  at  483;  Developments  in  the  Law— 

Deceptive  Advertising,  supra  note  56,  at  1023.  See  also  Exposition  Press, 
Inc.  v.  FTC,  295  F.2d  869  (2d  Cir.  1961),  cert,  denied,  370  U.S.  917  (1962); 

Parke,  Austin  &  Lipscomb,  Inc.  v.  FTC,  142  F.2d  437  (2d  Cir.),  cert,  de- 
nied, 323  U.S.  753  (1944);  L  &  C  Mayers,  Inc.  v.  FTC,  97  F.2d  365  (2d 

Cir.  1938). 

103.  American  Airlines,  I^c,  v.  Npr^h  Am.  Airlines,  Inc.,  351  V-S.  79 
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'ould  rule  corporate  image  advertising  outside  the  FTC*s  juris- 

diction for  lack  of  a  public  interest  in  regulation. ^°* 

Corporate  image  advertising  is  not  otherwise  excluded  from 

♦he  intended  scope  of  section  5.  Although  in  general  the  legisla- 

tive intent  of  the  original  Act  of  1914  is  anything  but  clear,  the 

broad  language  of  section  5  evidently  was  chosen  to  give  the 

new  Commission  wide  powers  and  the  ability  to  adapt  the  defi- 

nition of  "unfair  methods  of  competition"  to  changing  circum- 
stances.^^*^  The  Wheeler-Lea  Act^o*  amended  the  FTC  Act  in  1938 
to  allow  the  Commission  to  regulate  in  the  interest  of  the  consu- 

mer as  well  as  in  the  interest  of  competition,  and  its  legislative 

history  indicates  that  the  regulation  of  false  advertising  was  in- 
tended.^^^  There  is  nothing  to  indicate  that  Congress  had  any 
particular  type  of  false  advertising  in  mind  or  tha;t  it  sought  to 
exempt  any  particular  type.  The  language  of  the  Act  and  the 

broad  congressional  approval  given  FTC  efforts  to  regulate  ad- 

vertising compel  the  conclusion  that  the  scope  of  the  FTC's  au- 
thority is  broad  enough  to  include  corporate  image  advertising.^^® 

For  several  reasons,  as  a  matter  of  practice  the  FTC  has  lim- 
ited its  regulation  almost  solely  to  product  advertising.  The 

amount  of  corporate  image  advertising  is  insignificant  in  relation 

to  product  advertising.^^^  The  latter  type  of  advertising  has  also 
represented  a  greater  potential  for  injury  both  to  the  consumer 

104.  Millstein,  supra  note  80,  at  484.  The  FTC's  decision  to  actually 
assert  jurisdiction  and  to  regulate  corporate  image  advertising,  however, 
would  involve  a  different  set  of  considerations.  See  text  accompanying 
notes  109-11  infra. 

105.  S.  Rep.  No.  597,  63d  Cong.,  2d  Sess.  13  (1914);  H.R.  Rep.  No. 
1142,  63d  Cong.,  2d  Sess.  18-19  (1914).  Power  to  regulate  advertising 
as  an  "unfair  method  of  competition"  was  asserted  by  the  Commission 
in  1916  in  its  annual  report:  "[I]n  certain  cases  of  misbranding  and 
fabely  advertising  the  character  of  goods  where  the  public  was  particu- 

larly liable  to  be  misled,  the  Commission  has  taken  jurisdiction."  1916 
FTC  Ann.  Rep.  6.  This  assertion  of  jurisdiction  was  apparently  not  in- 

tended by  the  framers  of  the  Act.  See  Millstein,  supra  note  80,  at  450. 
Nevertheless,  the  court  upheld  the  FTC's  jurisdiction  over  advertising  in 
Sears,  Roebuck  &  Co. 'v.  FTC,  258  F.  307  (7th  Cir.  1919).  Accord  FTC 
v.  Winsted  Hosiery  Co.,  255  U.S.  483  (1922). 

106.  Act  of  March  21,  1938,  ch.  49,  §  3,  52  Stat.  Ill,  amending  15 
U.S.C.  §  45  (1934)  (codified  at  15  U.S.C.  §  45  (1970)). 

107.  Senator  Wheeler,  reporting  the  Wheeler-Lea  Act  on  the  floor  of 
the  Senate,  stated:  "The  Federal  Trade  Commission  has  always  had  ju- 

risdiction over  false  advertising  of  foods,  drugs,  devices,  and  cosmetics, 
as  weU  as  over  aU  other  commodities."    83  Cong.  Reg.  3255  (1938). 

108.  See  id.  at  3255-56.  But  see  Bird,  Goldman  &  Lawrence,  supra 
note  63,  at  414-15. 

109.  See  iiote  2  suprci, 
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and  to  competition  because  it  is  a  direct  inducement  to  buy.^^o 
Finally,  the  claims  of  product  advertising  are  more  readily  sus- 

ceptible of  verification.^ ^^  However,  while  the  FTC  has  accord- 
ingly concentrated  its  finite  resources  on  product  adveri;ising, 

this  cannot  be  regarded  as  abdication  of  jurisdiction  over  corpo- 
rate image  advertising. 

Precedent  supporting  jurisdiction  over  corporate  image  ad- 
vertising is  supplied  by  cases  in  which  the  FTC  has  successfully 

exerted  regulation  over  misrepresentations  of  matters  extrinsic 
to  the  product  itself.  It  has  long  been  recognized  as  an  unfair 
practice  for  a  seller  to  represent  himself  as  a  manufacturer 
when  in  fact  he  does  not  manufacture,  or  for  a  seller  to  misrep- 

resent the  origin  of  his  wares.^^^  The  rationale  is  not  that  the 
misrepresented  goods  are  somehow  inferior;  rather,  it  is  that  a 
consumer  should  be  free  to  exercise  his  preference  for  manu- 

facturers over  jobbers,  or  for  the  products  of  one  country  over 
those  of  another.^ ^^  The  same  rationale  can  be  extended  to  cor- 

porate image  advertising  to  the  extent  that  it  is  used  by  the 
advertiser  to  improve  its  image  and  thereby  promote  sales.  The 
consiuner  who  chooses  to  form  product  preferences  on  the  basis 

of  the  policies  or  practices  of  the  producer  should  be  free  to  ex- 
ercise this  choice. 

B.    Rationale  of  Regulation 

Before  1938,  the  only  approach  to  the  regulation  of  advertis- 
ing available  to  the  FTC  under  section  5  was  to  find  the  advertis- 

ing an  "unfair  method  of  competition."  Such  a  finding  required 
a  demonstration  of  some  injury  to  competition.^^*  Since  this  pre- 

cluded regulation  where  there  was  no  competition,  or  where  all 

competitors  alike  engaged  in  the  practice,^  ̂ '^  Congress  amended 
section  5  to  place  protection  of  consumers  on  a  common  level 

110.  See  text  accompanying  note  39  supra, 
111.  Note,  supra  note  86,  at  1197. 
112.  Barnes,  The  Law  of  Trade  Practices — ^TJ:  False  Advertising,  23 

Ohio  St.  L.J.  597,  618  (1962). 
113.  FTC  V.  Colgate-Palmolive  Co.,  380  U.S.  374,  388  (1965);  FTC 

V.  Algoma  Lumber  Co.,  291  U.S.  67,  78  (1934);  FTC  v.  Royal  Milling 
Co.,  288  U.S.  212,  217  (1933). 

114.  FTC  V.  Raladam  Co.,  283  U.S.  643  (1931)  (FTC  powerless  to 
act  unless  injury  to  competition  can  be  shown);  Millstein,  supra  note 
80,  at  453.  The  passage  of  the  Wheeler-Lea  Act  has  made  regulation 
by  the  "unfair  method  of  competition"  approach  obsolete.  See  text  ac- 

companying note  106  supra. 
115.  FTC  V.  Raladam  Co.,  283  U.S.  643  (1931)  (no  injury  to  compe- 

tition because  there  was  no  competition) . 
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•'th  protection  of  competition.^^*    The  Wheeler-Lea  Act  added 

section  5  the  phrase  "unfair  or  deceptive  act  or  practice."^^^ 
This  amendment  has  provided  the  FTC  with  the  alternatives  of 

finding  advertising  "deceptive"^ ^^  qj.  "unfair." 

J,    Deceptive  Practices 

The  determination  that  an  advertisement  is  deceptive  is  a 

four  step  operation.  First,  in  order  to  establish  some  parameters 

of  what  is  deceptive  or  potentially  deceptive,  it  is  necessary  to 

establish  an  intelligence  level  against  which  the  advertisement 

can  be  measured.' ^^  As  a  rule,  an  intelligence  level  somewhat 

below  that  of  the  "reasonable  man"  of  tort  law  is  employed,'2o 

because  regulation  is  designed  to  protect  "the  credulous  as  well 
as  the  wary."'^'  Second,  it  is  necessary  to  determine  what  the 
advertisement  means,  or  what  promise  is  made,  with  reference  to 

116.  See  83  Cong.  Rec.  3256  (1938)  (remarks  of  Senator  Wheeler). 
117.  Act  of  March  21,  1938,  ch.  49,  §  3,  52  Stat.  Ill,  amending  15 

U.S.C.  §  45  (1934)  (codified  at  15  U.S.C.  §  45(a)(1)  (1970)).  See  text 
accompanying  note  106  supra. 

118.  See  Jentz,  Federal  Regulation  of  Advertising:  False  Represen- 
tation of  Composition,  Character,  or  Source  and  Deceptive  Television 

Demonstrations,  6  Am.  Bus.  L.J.  409,  416-17  (1968). 
119.  MUlstein,  supra  note  80,  at  457-65. 
120.  Note,  Psychological  Advertising:  A  New  Area  of  FTC  Regula- 

tion, 1972  Wis.  L.  Rev.  1097,  1100. 
121.  Charles  of  the  Ritz  Corp.  v.  FTC,  143  F.2d  676,  679  (2d  Cir. 

1944).  Thain,  supra  note  73,  at  615,  suggests  that  the  FTC  will  seek  to 
adjust  the  intelligence  level  against  which  the  advertisement  will  be 
judged  for  cases  involving  special  groups  such  as  children,  the  elderly, 
or  the  handicapped,  who  can  be  expected  to  be  particularly  vulnerable 
to  certain  kinds  of  claims.    See  text  accompanying  note  145  infra. 

Where  special  audiences  are  not  involved,  the  low  level  at  which 
the  intelligence  standard  is  set  has  elicited  criticism  on  grounds  that  it  is 

wasteful  and  makes  the  FTC  "look  fairly  foolish  in  this  business  of  pro- 
tecting fools,"  Alexander,  Federal  Regulation  of  False  Advertising,  17 

U.  Kan.  L.  Rev.  573  (1969),  and  on  constitutional  grounds  because  an 
intelligence  level  set  this  low  denies  the  advertiser  freedom  of  speech, 
Millstein,  supra  note  80,  at  492. 

In  Heinz  v.  Kirchner,  [1961-63  Transfer  Binder]  Trade  Reg.  Rep.  If 

16,664,  at  21,540  (FTC  1963r'the  Commission  stated:  "A  representa- 
tion does  not  become  'false  and  deceptive'  merely  because  it  will  be 

unreasonably  misunderstood  by  an  insignificant  and  unrepresentative 

segment  of  the  class  of  persons  to  whom  the  representation  is  addressed." 
However,  in  ITT  Continental  Baking  Co.,  3  Trade  Reg.  Rep.  H  20,464 
(FTC  1973)  the  Commission,  in  reviewing  a  Wonder  Bread  advertise- 

ment, noted  that  although  "most  people  above  age  six  might  view  the 
literal  message  of  the  'fantasy  growth  sequence*  with  skepticism,"  this 
would  not  prevent  a  finding  that  the  advertisement  had  a  potential  for 
deceiving  others.  See  also  Eastern  Detective  Academy,  Inc.,  [1970-73 
Transfer  Binder]  Trade  Reg.  Rep.  U  19,727  (FTC  1971)  (reaffirmation 
that  the  law  protects  the  credulous  as  weU  as  the  wary). 
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the  selected  intelligencfe  level.  Current  practice  is  for  the  PTC  to 

make  this  determination,^ 22  ̂ j^^  ̂ ^q  courts  with  rare  exception 
defer  to  the  Commission's  expertise.^ 23  Third,  it  must  be  deter, 
mined  if  the  message  or  promise  is  true.  This  determination 

requires  that  the  advertiser  provide  "substantial  proof,"  both  in 

the  Commission's  proceedings  and  on  review.^ ^^  F^ally,  the 
false  message  or  promise  must  be  found  to  be  material.  The  test 

of  materiality  is  whether  the  assertion  is  "capable  of  affecting 
purchasing  decisions. "^^5  j^  establishing  materiality,  it  is  not  im, 
portant  to  prove  actual  deception,  but  only  that  the  advertise, 

ment  has  the  capacity  to  deceive.^ ^6  ̂ he  finding  of  materiality 
is  also  within  FTC  discretion.^ ^t 

A  determination  that  corporate  image  advertising  is  decep. 
tive  or  potentially  deceptive  would  thus  follow  the  steps  of  selec- 

tion of  an  intelligence  level,  interpretation  of  the  advertisement 
to  determine  the  promise  made,  evaluation  of  this  promise  for 

truthfulness,  and  assessment  of  the  materiality  of  any  untruth. 

This  procedure  has  been  employed  for  product  advertising  and 

should  be  feasible  for  similar,  sales-oriented  corporate  image  ad- 
vertising. Indeed,  the  FTC  has  dealt  with  closely  analogous  sit- 

uations in  cases  involving  misrepresentation  of  extrinsic  mat- 

ters.^^^  Cases  involving  misrepresentation  of  status  are  particu- 
larly relevant,  as  there  is  little  difference  between  a  seller  who 

seeks  to  induce  consumer  confidence  by  misrepresenting  his 

status  and  a  corporation  which  seeks  the  same  end  by  misrepre- 

senting,   for    example,    its    concern    with    the    environment. "• 

122.  Gellhorn,  Proof  of  Consumer  Deception  before  the  Federal 
Trade  Commission,  17  U.  Kan.  L.  Rev.  559,  565  (1969);  Millstein,  supra 
note  80,  at  465,  470;  Developments  in  the  Law — Deceptive  Advertising, 
80  Habv.  L.  Rev.  1005,  1043  (1967).  GeUhorn  in  particular  criticizes  the 
failure  to  use  market  surveys  to  determine  what  the  advertisement 
means.  Failure  to  use  surveys  and  minimal  reliance  on  expert  testimony 
results  in  the  advertisement  meaning  what  the  FTC  says  it  means.  Mill- 

stein, supra  note  80,  at  470.  The  Commission  allowed  the  admission  of 
market  surveys  in  ITT  Continental  Baking  Co.,  3  Trade  Reg.  Rep.  S 
20,464,  at  20,377  (FTC  1973),  but  made  no  effort  to  conduct  its  ovm. 

123.  Kalw'ajtys  v.  FTC,  237  F.2d  654  (7th  Cir.),  cert,  denied,  352  U.S. 1025  (1957). 
124.  Millstein,  supra  note  80,  at  478-83. 
125.  Developments  in  the  Law — Deceptive  Advertising,  supra  note 

122,  at  1056. 
126.  Millstein,  supra  note  80,  at  485. 
127.  FTC  V.  Mary  Carter  Paint  Co.,  382  U.S.  46,  49  (1965).  See  aUo 

Developments  in  the  Law — Deceptive  Advertising,  supra  note  122,  at 
1056. 

128.  FTC  V.  Colgate-Palmolive  Co.,  380  U.S.  374,  385   (1965). 
129.  See  text  accompanying  notes  112-13  supra. 



1015 

CORPORATE  IMAGE  ADVERTISING  213 

might  be  difficulty  in  determining  that  the  misrepresenta- 
's  material,  because  the  inducement  of  image  advertising  is 

^rect    Liberal  criteria  of  materiality  may  be  justified  on  the 

nd  that  all  sales-oriented  advertising  is  necessarily  intended 

^    •  duce  consumer  action,  and  a  conclusion  that  the  false  state- 

1  is  "capable  of  affecting  purchasing  decisions"  therefore  con- 
f  rms   to   the   presumed   intent   with   which    the    statement    is 

Regulation  of  deceptive  practices  in  issue-oriented  corporate 
.  gg  advertising  might  be  more  difficult  because  the  correlation 

between  misrepresentation  and  inducement  would  typically  be 

more  attenuated.  In  the  assessment  of  materiality,  it  is  assumed 

that  the  induced  action  will  be  the  purchase  of  a  product  or  serv- 

ice or  some  other  commercial  act.  However,  if  the  misrepresen- 
tation were  allegedly  material  in  a  noncormnercial  sense,  then 

the  simple  approach  to  materiality  would  no  longer  be  accept- 
able; even  if  it  is  found  that  the  statement  is  intended  to  induce 

some  type  of  social  or  political  action,  there  is  a  difference  be- 
tween such  action  and  a  simple  consumer  purchase.  The  more 

probable  result  would  be  that  unless  the  representation  were  ma- 
terial in  a  commercial  sense,  the  advertisement  would  be  pro- 

tected by  the  first  amendment.^^^ 
Of  greater  interest,  however,  is  the  problem  of  interpreting 

the  issue-oriented  advertisement  to  determine  its  claim  or  prom- 
ise. It  is  entirely  conceivable  that  such  an  advertisement  would 

have  two  permissible  interpretations,  one  involving  interests  pro- 
tected by  the  first  amendment  and  another  involving  interests 

more  appropriately  subjected  to  regulation.  Clearly,  if  the  FTC 
chooses  between  such  interpretations  in  a  seemingly  arbitrary 

manner,^ 32  without  reference  to  the  interests  involved,  and  courts 
of  appeals  continue  to  give  only  cursory  review  to  the  Commis- 

sion's choices,^^^  a  possible  result  would  be  a  holding  by  the  Su- 
preme Court  or  a  declaration  by  Congress  that  the  first  amend- 

ment precludes  all  regulation  of  issue-oriented  advertising.  The 
FTC  should  develop  internal  safeguards  to  prevent  such  a  result, 
and  courts  of  appeals  should  carefully  enforce  those  safeguards. 

130.  See  Developments  in  the  Law — Deceptive  Advertising,  supra 
note  122,  at  1056. 

131.  The  absence  of  materiality  points  to  a  basic  logical  difficulty 

in  labeUing  an  issue-oriented  corporate  image  advertisement  "deceptive." 
If  consumer  purchase  decisions  are  not  affected,  there  appears  to  be  no 
deception.  See  FTC  v.  Colgate-Palmolive,  Inc.,  380  U.S.  374,  395  (1965) 
(Harlan,  J.,  dissenting). 

132.  See  note  122  supra. 
133.  See  text  accompanying  note  123  supra^ 
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2.    Unfair  Practices:  The  Unfairness  Doctrine 

The  language  added  to  section  5  by  the  Wheeler-Lea  Act 

makes  "ixn/oir  .  .  .  acts  or  practices"  imlawfuL^^*  This  has  be* 

come  the  basis  of  an  "unfairness  doctrine"  under  which  the  FTC 
exercises  power  to  prohibit  trade  practices  which  are  unfair  to 

consumers.  This  power  was  upheld  by  the  Supreme  Court  i^ 

Sperry  &  Hutchinson  v.  FTC  .^^^  Respondent,  the  leader  in  the 
trading  stamps  industry,  sought  to  prevent  trading  in  its  stamps 
except  by  its  own  franchises.  The  Court  of  Appeals  for  the  Fifth 
Circuit  held  that  the  FTC  was  without  statutory  power  to  declare 

this  practice  "unfair."^^*  The  Supreme  Court  reversed,  holding 
that  section  5  did  indeed  contain  such  a  grant  of  power.  Al- 

though the  Court  did  not  offer  a  precise  definition  of  unfairness, 
it  suggested  some  general  guidelines  in  a  footnote  to  the  opinion: 

(1)  whether  the  practice,  without  having  been  considered  un- 
lawful, offends  public  policy  as  it  has  been  established  by 

statutes,  the  conunon  law,  or  otherwise  .  .  .  ;  (2)  whether  it 
is  immoral,  imethical,  oppressive,  or  unscrupulous;  (3)  whether 
it  causes  substantial  injury  to  consumers.  .  .  .^^^ 

The  Conmiission's  approach  to  the  problem  of  unfairness  in 
advertising  is  illustrated  by  its  decision  in  the  leading  case  of 

Pfizer,  Inc.^^^  There  the  Commission  stated  that  an  advertiser 
who  makes  claims  of  product  performance  or  safety  without  prior 
substantiation  of  these  claims  is  unfair  to  the  consumer  who  is 

expected  to  rely  upon  such  representations.^ ^^  Subsequent  com- 
ment by  the  FTC  has  made  it  clear  that  the  unfairness  doctrine 

134.  Act  of  March  21,  1938,  ch.  49,  §  3,  52  Stat.  Ill,  amending  15 
U.S.C.  §  45  (1934)  (codified  at  15  U.S.C.  §  45(a)(1)  (1970))  (emphasis 

added).  This  is  not  the  same  as  an  "unfair  method  of  competition,"  dis- 
cussed in  text  accompanying  notes  114-18  supra,  because  there  is  no  re- 

quirement that  competition  or  competitors  be  affected  by  the  unfair  prac- 
tice. 

135.  405  U.S.  233  (1972). 
136.  Sperry  &  Hutchinson  Co.  v.  FTC,  432  F.2d  146  (5th  Cir.  1970). 

137.  405  U.S.  at  244-45  n.5.  This  footnote  quotes  the  FTC's  "State- 
ment of  Basis  and  Purpose  of  Trade  Regulation  Rule  408,  Unfair  or  De- 

ceptive Advertising  and  Labelling  of  Cigarettes  in  Relation  to  the  Health 
Hazards  of  Smoking,"  29  Fed.  Reg.  8324  (1964).  See  also  Note,  supra 
note  120,  at  1106-11,  1124.  Cf.  S.  3377,  93d  Cong.,  2d  Sess.  (1974)  (bill 
to  require  standardization  of  product  testing  criteria). 

138.  Pfizer,  Inc.,  [1970-73  Transfer  Binder]  Trade  Reg.  Rep.  ̂   20,056 
(FTC  1972). 

139.  The  complaint  in  Pfizer  alleged  that  respondent  advertised  ita 
sunburn  remedy,  Un-Bum,  without  having  tested  it  first.  The  complaint 
was  dismissed  by  the  Commission,  precluding  judicial  review.  See  Note, 
Unjaimess  in  Advertising:  Pjizer,  Inc.,  55  Va,  L.  Rev.  324,  340,  346  n.l47 
(1973). 
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lies  to  affirmative  advertised  claims  for  which  the  advertiser 

^/ocs  not  have  a  "reasonable  basis.''^^^ 
To  satisfy  the  reasonable  basis  requirement,  the  advertiser 

ust  have  evidence  that  would  reasonably  support  the  claim 

nde  and  this  evidence  must  be  the  product  of  reasonable  meas- 

^^  to  verify  the  claim.^^^    The  first  requirement  is  a  factual  is- 
dependent  upon  such  considerations  as  the  specificity  of  the 

rlaim  the  t>'pe  of  product  involved,  the  hazard  posed  if  the  claim 
is  false,  the  degree  of  consumer  reliance  placed  on  the  claim,  and 

the  type  and  accessibility  of  the  evidence.  While  in  Pfizer  the 

Commission  indicated  that  something  less  than  scientific  studies 

might  be  sufficient,^*^  later  complaints  issued  by  the  FTC  have 

indicated  that  it  might  require  claims  to  be  supported  by  "compe- 
tent scientific  tests."^^^  The  requirement  that  the  advertiser 

make  reasonable  efforts  to  obtain  verification  went  undiscussed 
in  Pfizer.  The  extent  of  the  reasonable  efforts  requirement 

awaits  precise  definition,  but  it  has  been  suggested  that  reason- 
able efforts  consist  of  weU-documented  testing  by  impartial 

experts.^** 
Application  of  the  unfairness  doctrine  is  not  limited  to  ad- 

vertising involving  untruthfulness.  For  example,  it  has  been  ar- 
gued that  advertising  which  appeals  primarily  to  vulnerable 

groups  such  as  children,  the  elderly,  or  the  handicapped  might  be 

unfair,  even  though  not  strictly  deceptive.^^^  Similarly,  adver- 
tising which  invokes  irrelevant  factors  such  as  sex  appeal,  rather 

than  the  objective  utility  of  the  product,  has  been  questioned 

140.  Note,  Pjizer  Reasonable  Basis  Test — Fast  Reliej  jor  Co-nsumers 
but  a  Headache  for  Advertisers,  1973  Duke  L.J.  563;  Note,  The  FTC  Ad 
Substantiation  Program,  61  Geo.  L,J.  1427,  1430-31  (1973). 

141.  Note,  supra  note  139,  at  339-42. 
142.  Pfizer,  Inc.,  [1970-73  Transfer  Binder]  Trade  Reg.  Rep.  U  20,056, 

at  22,036,  22,039   (FTC  1972). 

143.  See  General  Motors  [1970-73  Transfer  Binder]  Trade  Reg.  Rep. 
TI  20,120  (FTC  1972)  (complaint  issued  Oct  12,  1972,  alleging  failure  to 
substantiate  claims  made  a^out  the  chassis  of  General  Motors  automo- 
biles). 

144.  Note,  supra  note  139,  at  339-42.  See  the  FTC's  "Resolution  Re- 
quiring Submission  of  Special  Reports  Relating  to  Advertising  Claims 

and  Disclosure  Thereof  by  the  Commission,"  36  Fed.  Reg.  12,058  (1971). 
145.  Thain,  Consumer  Protection:  Advertising — the  FTC  Response, 

26  Food  Drug  Cosm.  L.J.  609,  615  (1971).  See  also  note  121  supra.  The 
most  significant  feature  of  thds  argument  concerns  limitations  on  adver- 

tising for  children.  In  this  regard,  it  is  interesting  to  note  that  the  Cana- 
dian Broadcasting  Company  has  decided  to  eliminate  advertising  on 

children's  programs  by  the  end  of  1974.  See  662  BNA  Antitrust  Trade 
Reg.  Rep.  A-23  (May  7,  1974). 



1018 

216  MINNESOTA  LAW  REVIEW         [Vol.  59:189 

as  unfair  becaiise  it  does  not  give  the  consumer  information  on 
which  to  base  a  rational  buying  decision. ^** 

The  FTC  has  begun  a  program  requiring  advertisers  to  sub- 
mit to  the  FTC  the  material  which  allegedly  supports  their  ad« 

vertised  daims.^*^  Originally,  this  was  done  to  further  the  statu- 
tory goal  of  informing  the  consumer  by  making  this  informatioii 

available  to  the  public.^*®  It  has  not  had  much  success  in  this 
respect,  however;  there  is  a  long  delay  between  demand  for  the 

material  and  its  submission  to  the  FTC,^*®  and  when  received, 
much  of  the  material  is  too  bulky  or  technical  to  be  of  use  to 
the  consumer.  Furthermore,  requiring  this  material  to  be  sub- 

mitted may  have  actually  induced  advertisers  to  forego  factual 

claims  in  favor  of  "mood"  or  "non-rational"  claims  and  may  have 
thus  produced  the  perverse  effect  of  further  reducing  the  infor- 

mation available  to  the  consumer.^ ^^  Consequently,  the  FTC  has 
changed  the  purpose  for  requiring  substantiation  to  one  of  en- 

forcement; it  now  uses  the  submitted  material  to  discover  prod- 

uct misrepresentaitions  in  the  advertising. ^^^ 
To  the  extent  that  sales-oriented  corporate  image  advertis- 
ing resembles  product  advertising,  the  same  standards  of  unfair- 

ness are  probably  applicable.  As  these  standards  evolve  in  the 
context  of  product  advertising,  they  should  furnish  clearer  guid- 

ance for  the  regulation  of  sales-oriented  corporate  image  adver- 
tising as  well. 

Application  of  the  unfairness  doctrine  to  issue-oriented  cor- 
porate image  advertising  is  more  difficult.  A  threshold  prob- 

lem is  the  absence  of  any  indication  of  what  types  of  unfairness 
are  affected.  If  a  distinction  can  be  made  between  unfairness  to 

the  consumer  in  his  economic  interests  and  unfairness  in  his  non- 

146.    Note,  supra  note  120,  at  1097. 
147.  Note,  The  FTC  Ad  Substantiation  Program,  supra  note  140,  at 

1428. 

148.  Note,  Pfizer  Reasonable  Basis  Test — Fast  Relief  for  Consumen 
but  a  Headache  for  Advertisers,  supra  note  140,  at  596;  Note,  supra  note 
139,  at  336.  The  basis  for  a  program  of  consumer  education  lies  in  the 
avowed  intent  of  Congress  in  passing  the  FTC  Act  to  educate  the  public 
See  ABA  Comm.  to  Study  the  Federal  Trade  Commission  69-70  (1969). 

149.  The  delay  between  submission  of  data  and  the  issuance  of  com- 
plaints based  on  deficiencies  is  another  shortcoming  of  this  program.  See 

Note,  Pfizer  Reasonable  Basis  Test — Fast  Relief  for  Consumers  But  a 
Headache  for  Advertisers,  supra  note  140,  at  584-85. 

150.  Id. 

151.  See  645  BNA  Antitrust  Trade  Reg.  Rep.  AA-1  (Jan.  8,  1974). 
See  also  86  Broadcasting,  March  4,  1974,  at  53  (FTC  Bureau  of  Consuiner 

Protection  Director,  J.  Thomas  Rosch's  proposal  to  require  substantiation 
of  the  meaning  of  the  advertisement) . 
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onomic  interests,  the  question  arises  whether  the  FTC  can  reg- 

late  noneconomic  unfairness.    The  Court's  language  in  Sperry 
J,  Hutchinson  can  be  read  to  include  broad  noneconomic  inter- 
5ts  ̂'^  but  that  language  refers  to  the  cigarette  conunercial  ban, 

•hich  is  based  on  the  FTC*s  unquestioned  power  to  prohibit  acts 
or  practices  injurious  to  the  health  or  weU-being  of  the  public. 
Thus,  Sperry  &  Hutchinson  sheds  little  light  on  the  question  of 

the  Commission's  power  to  curb  simple  "unfairness"  in  general 

noneconomic  matters. 

Even  assuming  a  power  in  the  FTC  to  regulate  noneconomic, 

issue-oriented  corporate  image  advertising,  the  application  of  the 
unfairness  doctrine  would  still  be  difficult,  because  the  meaning 

of  "unfairness"  would  stiU  be  in  doubt  If,  for  example,  the  rea- 
sonable basis  test  of  Pfizer  were  interpreted  to  mandate  a  rea- 
sonable factual  basis  for  the  opinions  expressed  in  issue-oriented 

advertising,  the  result  would  be  a  "chilling  effect"  on  the  adver- 
tiser's freedom  to  state  his  opinions  independent  of  any  factual 

basis.  Application  of  the  reasonable  basis  test  only  to  the  factua;l 
assertions  actually  expressed  might  reduce  the  strain  on  the  first 
amendment,  but  this  would  still  involve  a  cumbersome  inquiry 
into  the  issue  of  reasonable  verification.  That  inquiry  can  be 

avoided  by  adopting  objective  truthfulness  of  expressed  asser- 
tions as  the  standard  for  invoking  the  unfairness  doctrine.  This 

is  the  standard  presently  used  in  the  regulation  of  deceptive  prac- 
tices, but  its  proposed  employment  in  the  context  of  unfair  prac- 
tices would  avoid  the  difficulty  inherent  in  the  deceptive  prac- 
tices approach — the  difficulty  of  showing  noneconomic  material- 

ity.^''^ A  determination  that  incorrect  factual  assertions  in  a  cor- 
porate image  advertisement  were  unfair  rather  than  deceptive 

would  avoid  the  requirement  of  showing  a  causal  relationship 
to  consumer  action. 

Regardless  of  the  approach  used,  labelling  an  erroneous  fac- 

tual assertion  "unfair"  can  imply  that  the  entire  advertisement 

152.  See  note  137  supra  apd  accompanying  text. 
153.  See  text  accompanying  note  131  supra.  Cf.  ITT  Continental 

Baking  Co.,  3  Trade  Reg.  Rep.  H  20,464  (FTC  1973),  in  which,  in  a  com- 
mercial context,  the  majority  rejected  an  allegation  of  unfairness  based 

on  deception.  Believing  the  deceptive  practices  approach  to  be  more  ap- 
propriate in  that  product-advertising  case,  the  majority  stated: 

As  complaint  counsel  develop  their  unfairness  argument,  it  rests 
almost  entirely  on  the  fact  that  the  advertisements  make  false 
promises  rather  than  that  they  address  themselves  to  particu- 

larly vulnerable  aspects  of  their  audiences  which  might  conceiv- 
ably render  even  truthful  messages  unfair, 

Jd.  at  20,382. 
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is  "unfair."  Such  an  implication  might  appear  to  threaten  the 

advertiser's  freedom  of  speech.  The  threat  is  greater  when  the 
FTC  enjoys  wide  discretion  in  the  application  of  standards  of  un- 

fairness. Thus  an  objective  standard  of  factual  accuracy  should 
be  employed  to  diminish  the  threat  to  first  amendment  liberties. 
The  Commission  should  be  careful  not  to  impute  a  finding  of  un- 

fairness to  the  entire  advertisement,  especially  to  the  opinions  or 

conclusions  expressed  therein.  If  an  opinion  or  conclusion  nec- 

essarily rests  on  a  factual  basis  found  to  be  "unfair,"  then  it  is  dif- 
ficult to  avoid  concluding  that  the  opinion  expressed  is  unfair. 

But  the  policies  of  the  first  amendment  would  be  best  served  if 
such  an  inference  were  left  to  the  public. 

C.    Remedies 

In  its  regulation  of  advertising  the  FTC  enjoys  broad  discre- 
tion in  the  selection  of  remedies,  limited  only  by  the  requirement 

that  the  remedy  selected  must  have  a  "reasonable  relation  to  the 
unlawful  practices  found  to  exist."^'^*  The  usual  remedy  for  de- 

ceptive or  unfair  advertising  is  the  cease  and  desist  order  con- 

templated by  the  FTC  Act.^^'  That  order  has  been  criticized  as 
ineffective  because  it  addresses  only  future  dissemination  of  the 
advertisement.  Indeed,  such  an  order  does  not  take  effect  imtil 

the  proceedings  are  final,  and  in  the  interim  the  advertiser  is 

free  to  continue  using  the  advertisement.^^®    Often  by  the  time 

154.  FTC  V.  National  Lead  Co.,  352  U.S.  419,  429  (1957) ;  accord  Jacob 
Siegel  Co.  v.  FTC,  327  U.S.  608,  612-13  (1964). 

155.  15  U.S.C.  §  45(b)  (1970).  See  note  87  supra.  See  also  Note, 
The  Pfizer  Reasonable  Basis  Test — Fast  Relief  for  Consumers  hut  a 
Headache  for  Advertisers,  supra  note  140,  at  587. 

156.  The  cause  celebre  of  an  advertiser  dragging  out  a  proceeding 
while  continuing  to  disseminate  the  allegedly  deceptive  advertising  is 
Carter  Products,  Inc.  v.  FTC,  268  F2d  461  (9th  Cir.),  cert,  denied,  361 
U.S.  884  (1959).  See  Weston,  Deceptive  Advertising  and  the  Federal 
Trade  Commission:  Decline  of  Caveat  Emptor,  24  Fed.  Com.  B.J.  548, 
561-63  (1964).  The  grant  of  injunctive  powers  to  the  FTC  should  remedy 
this  defect  Jto  a  certain  degree.  A  temporary  restraining  order  can  be 
granted 

whenever  the  Commission  has  reason  to  believe — 
(1)  that  any  person,  partnership,  or  corporation  is  violating, 

or  is  about  to  violate,  any  provision  of  law  enforced  by 
the  Federal  Trade  Commission,  and 

(2)  that  the  enjoining  thereof  pending  the  issuance  of  a 
complaint  by  the  Commission  and  until  such  complaint 
is  dismissed  by  the  Commission  or  set  aside  by  the  court 
on  review,  or  .  .  .  has  become  final,  would  be  in  the  in- 

terest of  the  public.  .  .  . 
14  U.S.C.  §  53(b)  (1970).  Injunctive  relief  has  been  granted  in  two 
cases:  Travel  King,  Inc.,  3  Trade  Reg.  Rep.  H  20,502  (FTC  1974)  (pro- 

motional practices  of  a  "psychic  surgery"  tour  to  the  Philippines);  FTC 
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the  order  becomes  effective,  the  advertising  campaign  has  ex- 

nired  of  its  own  accord.^'^  In  any  event,  a  cease  and  desist  order 
does  not  eliminate  any  residual  effect  which  the  advertising  may 

have  generated.  False  impressions  created  by  the  advertisement 

may  well  survive  a  cease  and  desist  order.^*^® 

As  a  remedy  for  these  shortcomings  of  cease  and  desist  or- 

ders, corrective  advertising^'^  was  proposed  during  the  litigation 
of  Campbell  Soup  Co.^^  Campbell's  had  been  accused  of  using 
marbles  at  the  bottom  of  a  bowl  in  a  mock-up  of  its  soup,  so 
that  the  soup  would  appear  to  contain  more  solid  ingredients 
than  it  actually  did.  A  group  of  law  students  organized  as  SOUP 

(Students  Opposed  to  Unfair  Practices)  sought  to  intervene  in 
the  case  and  argued  that  since  a  cease  and  desist  order  would  not 
undo  the  harm  done  both  to  consumers  and  to  competitors  who 

did  not  engage  in  that  practice,  Campbell's  should  be  required  to 
disclose  in  its  future  advertising  that  it  had  employed  a  decep- 

tive practice.  Although  the  cease  and  desist  order  did  not  include 

a  requirement  for  corrective  advertising,  the  Commission  indi- 
cated that  such  a  requirement  would  have  been  within  its  author- 

ity.'«> 

V.  British  Oxygen  Co.,  5  Trade  Reg.  Rep.  ̂ H  75,003-04  (D.  Del.  1974)  (an 
acquisition).  The  FTC  has  declined  to  set  down  any  guidelines  for  the 
use  of  its  injunctive  power,  646  BNA  Anittrust  Trade  Reg.  Rep.  A-6 

(Jan.  15,  1974),  but  J.  Thomas  Rosch,  Director  of  the  FTC's  Bureau  of 
Consumer  Protection,  stated  in  an  interview  that  the  injunctive  powers 

will  not  be  used  in  any  "novel"  cases  (as  reported  in  645  BNA  Antitrust 
Trade  Reg.  Rep.  AA-1  (Jan.  8,  1974)). 

157.  Note,  supra  note  139  at  331-32. 
158.  Thain,  supra  note  145,  at  612-13. 
159.  Corrective  advertising  would  eliminate  the  effects  of  delay  dur- 
ing litigation.  The  advertiser,  facing  the  prospect  of  being  required  to 

undo  his  advertising  at  a  later  date,  would  not  be  able  to  continue  using 
the  advertisement  with  impunity  during  litigation.  See  Note,  The  Fed- 

eral Trade  Commission  and  the  Corrective  Advertising  Order,  6  U.  San 
Francisco  L.  Rev.  367,  379  (1973);  see  also  Note,  supra  note  139,  at  334. 

160.  Campbell  Soup  Co^  [1967-70  Transfer  Binder]  Trade  Reg.  Rep. 
H  19,261   (FTC  1970).  ̂  

161.  Id.  at  21,423.  The  practice  of  the  Commission  staff  in  such  cases 
had  originally  been  to  seek  corrective  advertising,  which  would  disclose 
that  former  advertising  practices  had  been  found  to  be  deceptive.  In 
later  proceedings,  the  staff  has  sought  only  orders  requiring  that  adver- 

tisers correct  the  false  impressions  which  might  linger  in  the  mind  of 
the  public.  Thain,  Corrective  Advertising:  Theory  and  Cases,  19 
N.Y.L.F.  1,  7-8  (1973).  See  also  Firestone  Tire  &  Rubber  Co.,  [1970- 
73  Transfer  Binder]  Trade  Reg.  Rep.  ̂   20,112  (FTC  1973),  ajfd  on  other 
grounds,  481  F.2d  246  (6th  Cir.),  cert,  denied,  414  U.S.  1112  (1973).  To 
avoid  the  appearance  of  issuing  a  punitive  order,  which  would  have  been 
beyond  the  power  of  the  FTC,  the  Commission  required  a  high  degree 
of  proof  that  a  "residual  effect"  in  fact  existed.    Firestone  did  not  estab- 
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Affirmative  disclosure  of  material  facts  so  as  to  indirectly 
admit  past  misrepresentation  is  another  type  of  remedy  available 

to  the  FTC.  In  the  case  of  J.  B.  Williams  Co.  v.  FTC,^^^  for  ex. 
ample,  the  FTC  sought  to  require  the  maker  of  Geritol  to  af. 
firmatively  disclose  in  its  advertising  that  the  majority  of  peo. 

pie  who  are  physically  tired  do  not  suffer  from  "iron  poor  blood** 
and  that  Geritol  is  effective  only  for  a  minority  of  iron  anemia 

sufferers,  thus  indirectly  admitting  that  its  previous  advertising 
to  the  contrary  had  been  deceptive.^ ^^  This  type  of  affirmative 
disclosure  has  not  been  a  favorite  remedy  of  the  FTC,  and  part 
of  the  problem  may  be  the  lengths  to  which  advertisers  will  go  to 
avoid  it.  J.  B.  Williams  is  notorious  for  the  duration  of  the  litiga- 

tion.i«* 
Finally,  the  FTC  has  proposed  counter-advertising  to  offset 

effects  of  advertising.  Counter-advertising  invokes  the  "fairness 
doctrine**  of  the  Federal  Communications  Commission  (FCC), 
which  requires  that  the  broadcast  media  balance  its  programing 
by  presenting  both  sides  of  controversial  public  issues.  A  famil- 

iar example  of  the  doctrine's  application  to  advertising  is  the  re- 
cent series  of  anti-smoking  commercials.  But  the  FCC  has  never 

been  anxious  to  cooperate  with  the  counter-advertising  proposal, 
and  has  recently  decided  to  reject  it.'^^  In  addition,  the  recent  de- 

cision in  Miami  Herald  Publishing  Co.  v.  Tornillo^^^  suggests  that 
there  may  be  constitutional  obstacles  to  mandatory  counter-ad- 

lish  criteria  for  proof  of  a  "residual  effect,"  however,  and  it  will  be  for 
later  cases  to  determine  this  criteria.  See  Thain,  supra,  at  14.  In  ITT 
Continental  Baking  Co.,  [1970-73  Transfer  Binder]  Trade  Reg.  Rep.  ̂  
20,242  (FTC  1973,)  a  motion  to  intervene  was  denied  to  three  consumer 
groups  who  advanced  the  proposition  that  once  deception  had  been 
shown,  a  prima  facie  case  of  residual  effect  had  been  made  and  the  bur- 

den of  proof  should  then  shift  to  the  advertiser  to  refute.  Cf.  Dyer  & 

Kuehl,  The  "Corrective  Advertising*'  Remedy  of  the  FTC:  An  Experi- 
mental Evaluation,  38  J.  Mktg.,  Jan.,  1974,  at  48,  53-54  (advertisement 

to  coT-rect  the  false  impression  without  disclosing  that  a  deception  had 
been  perpetrated  may  not  be  effective). 

162.  381  F.2d  884  (6th  Cir.  1967). 
163.  See  also  Keele  Hair  &  Scalp  Specialists,  Inc.  v.  FTC,  275  F.2d 

18  (5th  Cir.  1960)  (advertiser  of  remedy  for  baldness  ordered  to  affirma- 
tively disclose  that  most  cases  of  baldness  cannot  be  cured). 

164.  In  the  most  recent  episode  in  the  ongoing  struggle  between  the 
FTC  and  J.B.  WiUiams,  the  Court  of  Appeals  for  the  Second  Circuit  ruled 
that  the  issue  of  noncompliance  with  an  FTC  order  is  a  jury  question. 
U.S.  v.  J.B.  Williams  Co.,  498  F.2d  414  (2d  Cir.  1974). 

165.  671  BNA  ANTrrpusT  Trade  Reg.  Rep.  A-16  to  -17  (July  9,  1974). 
FTC  Chairman  Engman  is  reported  to  have  observed  that  the  advertise- 

ments to  which  counter-advertising  could  have  been  applied  are  those 
which  cannot  be  regulated  by  usual  methods  because  of  the  first  amend- 

ment.   Id. 
166.  94S.  Ct.  2831  (1974). 
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•tixtising.  The  Court  struck  down  the  Florida  "right-of-reply" 
1  «^  J«^  which  required  newspapers  to  print  replies  to  editori- 
^e  i«8  This  holding  might  be  limited  to  editorials  or  limited  to 

the  print  media,  but  the  critical  factor  of  compulsory  publica- 

lion**®  would  also  be  present  in  any  counter-advertising  order. 

IV.    CONCLUSION 

Regulation  of  corporate  image  advertising  is  a  delicate  mat- 
ter because  it  involves  a  potential  for  infringement  of  first 

amendment  freedoms.  The  delicacy  is  increased  by  the  fact  that 
the  only  agency  likely  to  be  entrusted  with  such  regulation  is 

the  Federal  Trade  Commission.  Both  the  philosophy  and  the  pro- 
cedures of  the  FTC  have  been  shaped  in  the  context  of  commer- 

cial affairs^ ^^  and,  without  modification,  are  not  necessarily  suit- 
able for  the  regulation  of  noncommercial  corporate  image  ad- 

vertising. Thus,  while  the  first  amendment  undoubtedly  per- 
mits some  measure  of  FTC  regulation,  it  is  necessary  that  appro- 

priate limitations  be  recognized.  Generally,  insofar  as  regulation 
is  patterned  after  the  regulation  of  conventional  product  adver- 

tising, it  should  be  limited  to  the  sales-oriented  variety  of  corpo- 
rate image  advertising,  while  regulation  of  issue-oriented  adver- 

tising should  be  limited  to  a  determination  of  the  truth  or  false- 
hood of  express  factual  representations.  Such  limitations,  cou- 

pled with  strict  judicial  review  to  enforce  procedural  safeguards 

against  arbitrary  administrative  action,^^^  should  result  in  the 

167.  Fla.  Stat.  Ann.  §  104.38  (1973). 
168.  94  S.  Ct.  at  2838-39. 

169.  [T]he  Court  has  expressed  sensitivity  as  to  whether  a  re- 
striction or  requirement  constituted  the  compulsion  exerted  by 

government  on  a  newspaper  to  print  that  which  it  would  not 
otherwise  print.  The  clear  implication  has  been  that  any  such 
compulsion  to  publish  that  which  "  'reason*  tells  them  should  not 
be  published"  is  unconstitutional. 

Id.  See  also  Columbia  Broadcasting  System,  Inc.  v.  Democratic  Natl 

Comm.,  412  U.S.  94  (1973) -(no  obligation  under  the  FCC  "fairness  doc- 
trine" for  broadcast  media  to  accept  paid  "advertorials") ;  Chicago  Joint 

Bd.,  Amalgamated  Workers  v.  Chicago  Tribune  Co.,  435  F.2d  470  (7th 
Cir.  1970),  cert,  denied,  402  U.S.  973  (1973)  (no  obhgation  for  print  media 
to  accept  paid  editorial  advertisements). 

170.  For  a  discussion  of  the  framework  of  commercial  advertising 
into  which  the  FTC  fits,  see,  e.g.,  Developments  in  the  Law — Deceptive 
Advertising,  supra  note  122,  at  1008-12. 

171.  For  example,  in  NLRB  v.  United  Steelworkers,  357  U.S.  357 
(1958),  the  Court  required  the  NLRB  to  consider  all  relevant  factors  in 

deciding  future  case3  involving  "no-solicitation"  rules,  because  of  the 
first  amendment  questions  involved.  Cf.  National  Petroleum  Refiners 

Ass'n  v.  FTC,  482  F.2d  672  (D.C.  Cir.  1973),  cert,  denied,  415  U.S.  951 
(1974),  which  upheld  the  power  of  the  FTC  to  establish  trade  regula- 
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proper  balance  between  the  consumer's  need  for  protection  and 
the  advertiser's  freedom  of  speech.  Within  such  limitations 
there  is  no  reason  why  all  of  the  remedies  now  available  to  the 
FTC  in  a  commercial  context  should  not  also  be  available  for  use 
against  the  careless  corporate  image  advertiser. 

ticiiis.  The  court  was  of  the  opinion  that  judicial  review  of  FTC  action 
would  suffice  to  prevent  arbitrary  or  discriminatory  regulations.  First 
anendment  rights,  however,  were  not  involved  in  that  case. 
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Public   Service  Or.lented  Advertising: 
A  Reguleitory   Dilemn.a* 

You  have    asked  me   to  address   myself   to  the   general 

subject  of   advertising  and  the   social   responsibility 

of  business.      It   is' a   tall  order   and  one  which   too 

often    lends   itself  simply    to  mieaningless   preachments. 

So   let  me   deal  with  this   general   subject  rriatter  within 

a  slightly   different  frauiework.      This   morning   I  would 

like   to  focus   m>y   rem.arks   on   the   issues   of  social   responsi- 

bility  of  botji  business    and  -governm.ent  on  v/hdt   appears 

to  be    an   accelerating   trend  in   corrimiercial   aavertising 

towards    the  ,use   of  public  interest  oriented   them.es 

It  is  perhaps    the  most  significant  developmient 

of   the  past   decade   that  hilton   Friedman   stands   virtually 

alone    among   responsible   members   of   the  bur.ine?-    comji.unity, 

as  well   as    among   those   scholars    and  commentators   specializ- 

ing in   the  problems    of  business,    in   his    insistence    that 

the  business   of  business    is   exclusively   the  maximization 

of  profits.      I   know  of  no  other  single   individual  of 

Friedman's   stature  who  would   today   enunciate   in  public 

*      V^hile    this    text    fornjs    the  basis    for  Miss    Jones' 
oral   remarks,    it  should  be   used  with   the    understanding 
that   paragraphs    of    it  may   have   been   omitted  in   the    oral 
presentation    and,    by    the   same    token,    other   rem.arks    may 
have  been   made    orally  v/hich   do  not    appear   in    the    text. 
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as    ne   did  recently   in   a  Nev;  York  Times   ir.agazine   article 

that   the    drive    for   social   responsibility    in  business    is 

"pure   and   unadulterated   socialism"    and   that  businessirien 

v/ho    talk    this   v;ay    are    "unwitting  puppets   of   the    intellectual 

forces    that   have   been   undermining   the   basis    of   a    free 

society."    V 

In  sharp    contrast    to   this   early    19th   century   voice   of 

doom  are    the  v;ords    of   F.    Ritter  Shumiway,    President  of    the 

Louisville    ChamlDcr  of   Comx.erce,    who    just    two  months    after 

Friednian's    article,    said   in   a   speech: 

"Business    is    one    of    the    great   institutions 
of   7iiaerican  society.      Our    trium.phs    and    accomplish- 
ir.ents   have   helped  maJ:e   AiTicrica  what   it   is.      And 
our  mistakes    and  sJiortcomlngs    have    also  had   their 
iiupacts.      We    can   glory    in    the   one,    and   try    to   remedy 
the   other,    but   the    good   as  well   as    the   bad    are    the 
unerasable   evidence    that   business    is   embedded   in 
the  social   as  well   as    the   economic    fabric   of   our 
nation.      business    can   no  more    live   apart    from 
society    than   socieiy    can    live    apart    from  business. 

We   interact    constantly  with  other   great   T:. ;.    ''.    ?./• institutions:      Lducation,    government,    the    family 
and   labor,    am.ong  others,   .are    as   much    a  part   of  our 
social    and  econon.ic   envirpnm.ent   as    air,   water,    and 

1/      Friedman,    "Tiie   Social   Responsibility   of   Business 
is    to   Increase    Its   Profits",    N.Y.    Times    Magazine, 
Sept.    13,    1970,    p.    32. 

I 
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land  comprise  our  physical  environment.      Kach   of 
tliese   institutions   has    responsibilities    towaTd   all 

the   others   and   to   the   society  we    all  belong    to."^'    1/ 

Tlie  problem  confronting  all  esteiblished  institutions 

in    this    country    is   not  whether   they   have    a   responsibility 

to  grapple  with   the  social  problems  which    are   threatening 

to  tear   us    all    apart  but  liow  best    to  discharge    this 

responsibility.      Many  businesses    are   proceeding  quietly 

on   their  own  with  manpower   training  program.s    designed   to 

renedy    the    reading    and  other   deficiencies    of   our  public 

school  system.      Others    are  engaging  in  extensive   m.inority 

hiring   programs    involving  similar   on-the-job    training,    as 

well   as    credit    counseling   and  other    "non-business"    related 

activities    on  behalf  of    their  employees,    in   order   to 

assist    themi  in  making    the    transition  into   the  v;orld  of 

work  with  which   so    few   of   them  had  had   any   hard  experience, 

Somie  businesses  have    focussed   their   concerns   on    the   deep- 

seated  economic   problems    of    the   inner   city,    cp-^rrng   new- 

plants   or  keeping   old  plants,  there  which  might  have   other- 

wise been   shifted,    and  cooperating  with   the  establishm.ent 

of   minority   enterprise   projects    in    these    areas.      The 

2_/      "The   Consumier   Imperatives"    speech   by   F.    Ritter.  Shumway President,    Chamber   of   ComjTierce   of   the    U.S.,    Louisville, 
Ky. ,    Nov.    13,    1970    (emphasis    in  original). 

-3- 
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progranvs    are   scattered  and  various.      But  whatever   their 

scope  or  their  success,    they    testify   to  business'    increasing 

awareness    that   social   responsibility   is    good  business,    as 

well   as    good   citizenship,    and   that  only   by    aggressively 

pronoting    genuine  social   cnange    can  v;c    demonstrate    to   tlie 

"have   nots"    that   their  present   condition   is,    at  worst,    a 

temporary   phenomenon   not    condoned  by    the    esteiblishnent , 

and,    n.ore    importantly,    actively   being   grappled  with   so    as 

•  to    facilitate    tlie    types    of    deep-seated    changes   which    are 

required. 

business    is    relatively    unher-alded    for    >.:^e3e    quiet 

acts   of  social   responsibility.       Indeed,    it   has    not  particu- 

larly  sought  publicity   for    these  prograns.      In   sharp 

contrast   to   this   policy  of  quiet    reticence,    however, is 

the   increasing    use  by   business    of    advertising    as    a   con\munica- 

tion   channel    to  publicize   its    awareness    and   public    concerns 

with   such   matters    as   medical    care,    nutrition,    .     C.  '^_^-    and 

the   environment.    2_/ 

i 

3/      I    am  not    considering    here    the    separate   problem  of 
advertising    hv    reculnl^d    i  ndnr.f  ri  p,s  .       Many   questions 
have    been    raised   about   the    propriety  .of   any    advertising 
by    these   industries    and   also    about   the   propriety   of 
advertising    their   services   or  products   when    these    are   in 
short  supply   or   cannot  be   delivered. 
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The   following  advertisements,    selected  at   random, 

reflect   this    relatively   new   approach   of  business    to  its 

social    awareness    and  public   concerns: 

A   company   full  page   ad   listing   in  parallel 
columns    the    "good"    and   "bad"    environmental 
features   of   their  product    and  what   they    are 
seeking  to  do   about   the    "bad"    things; 

Magazine   ads   by    large  multi-product 
companies,    devoting   a   substantial  portion 
of    their   copy    to  a   detailing  of   factual   data 
about  the    social-  environment  in  v/hich    the 
company's    products    are   used; 

Ads  making  direct  product  claims  respecting 
the  safety-related  or  non-polluting  characteris- 

tics   of    their  products; 

Ads   detailing    the    company's    pollution  mea- 
sures   or   its   efforts    to   promote   greater  safety, 

or   improve    individual    healths 

Unfortunately,    instead  of   applause,    many  of   these 

public   service   oriented  messages    are   being  m^et  v;itli 

vigorous    criticism,  and    l-^ud  protests: 

A  California   Chamber  of   Comjr.erce    advertise- 
ment extolling    the   virtue   of   its    city    finds 

itself   the    target  of   a  scathing  editorial 
denouncing   it    for   glossing   over   the   effects   of 
the    recent  oil   spills  which   had   fouled   the    city' beaches; 

An  oil   comipany   addressing   itself    to   the 
future   im.pact  of   automotive   emissions   on   the 
smog  problem.,    imm.ediately   becomes    the 
subject  of   a  Senator's   protest   to   the   FTC   that 
the   company  was   beguiling   the  public  into  under- 

estimating  the   seriousness    of   the   probler.; 
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A  paper  coirpany   telling   its   story  of   the   anti- 
pollution  measures   which   it   is    now   taking, 

err<erges    as    the   shining  example   of  one   commenta- 
tor's   caustic    comjTients    about    the    recent   "ain't 

we   noble"    school   of   advertising; 

A  medical   supply   company    lauding    its    newly 
introduced  device   for  the   relief  of  emphysem.a 
and  other   respiratory   disease   victims    is 
met  by   tiie    charge    that   its   own   plants  were 
contributing  more    to  the   hazards    creating    these 
diseases    than  would   ever  be   relieved  by   its 
device ; 

A   cheiTiical   company    detailing    the   m.onies    it 
is    expending    to    clean   up    the   environment, 
instead  of   public   acclaim,    evokes    instead   the 
cynical  observation    that    the   m.oney   spent  wa^ 
only    for  those   steps   which    they   were    required 
to   take    by    lav/.  ,     . 

The  question   immediately    arises    for   the   business 

executive    as    to  how    to   interpret    this    criticism.      Should 

the    company   sinply    disregard   all   such   criticism,   as    the 

product   of  perfectionists    or  paranoids ,. and  proceed   on 

its  way    responding   to  what    i^    believes    is    the   public's 

genuine    concern  with   social   and   environmental    issues.-' 

Or   should   it    accept   ̂ '_Llton   Friedman's    diagnosis    as 

correct,    abandon    its    concerns  with   these   more   public" 

oriented  issues    and   concentrate   instead  on    the   quality 

of   its   production   and   the    level   of   its    sales    as    the   only 

true,    or   at   least,    economically   significant  measure   of 

the  public's    response    to   its   products    and,    hence,    as    the 

■6- 
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only  real  jDasis  on  which  to  measure  prognostications  of 

its  continued  future  prosperity? 

I  do  not  believe  that  business  can  afford  to,  or 

should,  drop  its  concerns  with  responding  to  the  public's 

expectations  of  its  conduct.   Corporations  are  deeply 
■        • 

involved  in   public   issues    regardless    of  v/hether   or   not    they 

choose    to  make    their   concerns   public.      Their    lobbyists    are 

continually    active   in    the   halls    of    Congress,    as  well   as 

in   the    offices    of  government   administrators.      The   public 

is    fully    aware  of   these   more    "political"    corporate 

activities.      I   think  it   is    important   for   the   business 

coioiTiunity    to- maJce    its    concerns   pulDlic    and  to  enter   into 

the  public   dialogue   on  all   of    these   vital   issues    respecting 

such   matters    as   health,    environment,    safety    and   the    like. 

Nor   do  I  believe    the   public   is   opposed  to  genuine    dialogue. 

Rather,    the   public    outc?:y    and  unease    at   som.e   of    the    recent 

public-oriented   advertising   is    not   directed  to   the   efforts 

of  business    to  grapple  v/ith   and   discuss   possible   solutions 

to   these  public   issues.      What   is    troubling   to  many   is    the 

apparent   assumption    underlying   some   of    these   advertiJiliy    -j* 

carrpaigns,    that   creating   an   appearance   of  public   service 

orientation   and  concern   can  substitute   for  the   reality 

c?f.  action   and  the  very   real  question  of  whether   this 
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most   recent  business    response    to  the  public's    concerns 

is   purely    forr..  rather    than  s y^^ •''-=) nr^-       E.B.    V?eiss    is    frankly 

and  publicly    skeptical.      As    he   wrote   about  this    recent 

spate  of  what  he    *-^v-^^    ti^,.  ^„,..,.i ,,   Mm»t.^c^         i_   -^^i^^>-t..- r^.;  r.^"  . 

"Just   like    the    'We    care'    advertising   epi- 
demic  seeded  by    the   A&P   some   years    ago    (at    a    time 

when   the  A&P   could  not  have    cared    less  I)    -   so 
now  som.e    corporations    are   publicizing    their 
contributions    to    lifting    tlie   quality    of    life 
(wliose   degradation    they  helped   to    fashion). 

"Ivfeedless    to  say,    the   gap   between    corporate 
claim   and  perforirance    is    at   least   as   sizeable 

as    the  generation   gap   --"   and   that's    a  whopper. 
And    the   total   disregard   for    the    role    th-    corpora- 

tion played   in   bringing    about   some   of  our  major 
ecological  problems    has    genuine   Alice-in- 

^'Vfonderland   characteristics."    A/ 

In  \7eiss'    opinion,    public   service    advertising    "on 

balance"    is    "excellent    and  performs    unquestioncibly    a 

valuable   public   service."      The   problem   it    creates,    in  his 

view,    is    the   fear   that    "tn .   advertising   business   will 

j4/      Article    in   7vdvertising   Age,    Sept.    3,    1970.       See 
also   Weiss,    "how   iiarketing   Will    Change:    From   Growtlimania 
to  ShrinkiTianship"     (pamphlet   reprinted    from  Advertising 
Age ,    Grain   Corrjnuni  cations ,    Inc.,    1971). 

-8- 
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tend  to  look  upon  this  as  a  passport  into  the  public's 

graces,  which  it  cannot  be  and  should  not  be,  because 

advertising  is  not  coming  into  court  with  clean  hands',"  bj 

Ralph  Nader  asks  a  different  question.   To  hiir.  the 

so-called  anti-pollution  efforts  in  advertising  themes 

are  sinply  a  "'new  version'  of  deceptive  advertising, 

resulting  from  the  searcii  for  som.ething  new  and  eye- 

catching when  products  .  .  .  are  'all  the  same  and  its 

pretty  hard  to  find  out  distinctions  between  Tweedle-Dee 

and  Tweedle-Dum. ' "  ̂ / 

I  have'  cited  these  tv70  reactions  to  this  type  of 

advertising  because  they  epitomize  and  delineate  the 

dilemma  which  this  type  of  advertising  poses  to  the  regula- 

tory authority.  ^ 

Should  the  Feder.^1  Trade  Coramission,  for  example, 

assert  an  active  regulatory  role  vis-a-vis  all  corporate 

public-oriented  claims  or  themes  associated  with  the 

sale  and  promotion  of  its  products,  carefully  scrutiniz- 

S/  Remarks  attributed  to  Mr.  Weiss  in  a  report  of 
his  discussion  with  Ralph  Nader  during  one  of  the  weekly 

prograirs  of  the  TV  series  "The  Nader  Report,"  Advertising 
Age,  Dec.  28,  1970,  p.  12. 
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ing  all  parts  of  these  messages  to  make  certain  that 

they  do  not  run  afoul  of  the  statutory  command  that  business 

not  engage  in  unfair  or  deceptive  acts  or  practices?   Or 

should  the  Federal  Trade  Con-jnission  adopt  a  strictly 

hands-off  policy  towards  these  types  of  advertising  themes, 

looking  at  them  as  essentially  editorial  speech  of  tlie 

type  intended  to  be  protected  by  the  First  Amendment  of 

the  Constitution  and,  thus,  leaving  it  to  the  regulatory 

control  of  the  Federal  Cori'jnuni cations  Comjr.ission  insofar 

as  these  messages  involve  controversial  pub]'::  issues 

subject  to  the  protection  of  the  fairness  doctrine? 

The  constitutionality  of  the  Federal  Trade  Commission 

Act's  prohibi_tiqn_ag.ainst  deceptive  an d_  unfair  jicts  or 

practice s_^ as __it .  f^pp  1  i e s  to  advertising,  has.  been  firmly   

established.   The  courts  are  clear  that  there  is  no 

constitutional  richt  to  m.ake  false  and  misleading  state- 

-10- 
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ments  in  advertising  claims.  7/  Their  general  thinking 

is  perhaps  best  reflected  in  the  following  excerpt  from 

the  District  of  Columbia  Circuit  Court's  opinion  in  the 

recent  suit  of  Banzhaf  v.  FCC,  involving  the  application 

of  the  fairness  doctrine  to  statements  made  in  cigarette 

commercials:  . 

2J      For  a  review  of  the  case  law  on  this  pi jblem  of  regula- 
tion and  free  speech  as  if  applies  to  the  advertising  of 

books,  see  Commission's  Opinion,' 6/20/67 ,  in  Rodale  Press , 
Inc.  ,  rev '  d  on  grounds  not  related  to  the  First  AiTicndment 

issue,  407  F. 2d" 1252  (b.C.  Cir.  1968),  but  see  also  con- curring opinion  by  Judge  Robinson,  407  F.2d  at  1258.   The 

courts  have  made  it  clear  that  even  if  the   "speech"  is 
cast  in  book  form,  tlie.  seller  of  a  product  does  not 
thereby  gain  any  First  Amendment  immunity  because 
he  has  chosen  to  promote  the  sale  of  his  products  by 
means  of  booklets  giving  the  appearance  of  free  speech. 
See,  e.g. ,  Koch  v.  FTC,  206  F.2d  311  (6th  Cir.  1953)  and 
Perma-Maid  Co.  v.  FTC,  121  F.2d  282  (6th  Cir.  1941)  cf . 
Scientific  Hfg.  Co.  v.   TC,  124  F.2d  640  (3d  Cir.  1941). 

See  also  Continental  Ore  Co.  v.  Union  Carbide  & 

Carbon  Corp.  ,  370  U.S.  690,  '707-708  (1962)  where  the Court  said: 

"In  this  case,  respondents'  conduct  is  wholly 
dissimilar  to  that  of  the  defendants  in  Noerr. 
Respondents  were  engaged  in  private  commercial 
activity,  no  element  of  which  involved  seeking 

to  procure  the  passage  or  enforcement  of  laws." 

-11- 
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"Many  cases  indicate  that  product  advertising 
is  at  least  less  rigorously  protected  than 
other  forms  of  speech.   Promoting  the  sale  of 
a  product  is  not  ordinarily  associated  v;ith  . 
any  of  the  interests  the  First  Amendment  seeks 
to  protect.   As  a  rule,  it  does  not  affect  the 
political  process,  does  not  contribute  to  the 
exchange  of  ideas,  does  not  provide  information 
on  matters  of  public  importance,  and  is  not, 
except  perhaps  for  the  ad-men,  a  form  of 
individual  self  expression.   It  is  rather  a  formi 
of  merchandising  subject  to  limitation  for  public 

purposes  like  other  business  practices."   405 
F.2d  1082,  1101-02  (D.C.  Cir.  19G8) ,  cert,  denied 
sub,  nom.  Tobacco  Institute,  Inc.  v.  FCC,  3  96 
U.S.  842  (1969).. 

At  the  other  end  of  the  spectrum,   the  1-^urts  have  made 

it  eq u ally  clear  that  thcmore  fact  that  speech  is  coKr 

mun ic ated  by  means  of  paid  s^a^e  jpr^  tj-me^_or^ Jji  _a  commercial 

format,  does  not  diminish  its  constitutional  protection.  _8/ 

Thus,  the  Supreme  Court  said  in  New  York  Times  Co.  v 

Sullivan,  376  U.S.  2  54,  266  (1964): 

_§/   Courts  have  traditionally  distinguished  1  --^+-vr-^Pn 
commercial  and  non-comji-.crcial  advertising  in  dealing  with 
the  constitutionality  of  regulatory  m.easures  affecting 
such  advertising.   Cf .  Valentine  v.  Chrestenson ,  316  U.S. 
52  (1942);  Danzhaf  v.  FCC,  405  F.2d  1082  (D.C.  Cir.  1968), 
cert,  denied  sub,  nom.  Tobacco  Institute,  Inc.,  v.  FCC, 
396  U.S.  842  (1969)  ;  and  compare  Ginzburg  v.  Un i ted 
States ,  383  U.S.  463,  474  (1966)  with  New  Yor);  Times  Co. 
V.  Sullivan,  376  U.S.  254,  266  (1964);  Wolin  v.  Port  of 
New  York  Authority,  392  F.2d  83  (2d  Cir.  1968)  and 
Cammarano  v.  united  States,  358  U.S.  498,  513-15  (1959) 
(Douglas ,  J.,  concerning). 

12- 
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"The  g^u):)li cation  here  was  not  a  'commercial' 
advertisement  in  the  sense  in  v;hich  the  word  was 
used  in  Chrcstensen.   It  communicated  inf orm.ation, 
expressed  opinion,  recited  grievances,  protested 
claimed  abuses,  and  sought  financial  support  on 
behalf  of  a  movement  whose  existence  and  objec- 

tives are  matters  of  the  highest  public  interest 
and  concern.   See  N. A.A.C.P.  v.  Button,  371  U.S. 
415,  435.   That  the  Times  was  paid  for,  publishing 
the  advertisement  is  as  immaterial  in  this  connec- 

tion as  is  the  fact  that  newspapers  and  books 
are  sold.   Smith  v.  California,  361  U.S.  147,  150; 
of.  Bantam  Books ,  Inc. ,  v.  Sullivan,  372  U.S.  58, 
64,  n.  6.   Any  other  conclusion  would  discourage 

newspapers  from  carrying  'editorial  advertisements' 
of  this  type,  and  so  might  shut  off  an  important 
outlet  for  the  promulgation  of  information  and 
ideas  by  persons  v/ho  do  not  themselves  have  access 
to  publishing  f acilities--who  v/ish  to  exercise 
their  freedom  of  speech  even  though  they  are  not 
itieirbers  of  the  press.   Cf.  Lovell  v.  Griffin,  303 
U.S.  4  44,-  452;  Schneider  v.  State,  308  U.S.  147, 
164.   The  effect  would  be  to  shacJcle  the  First 

An^endment  in  its  attempt  to  secure  'the  widest 
possible  dissemination  of  information  from  diverse 

and  antagonistic  sources.'   Associated  Press  v. 
United  States,  326  U.S.  1,  20.   To  avoid  placing 
such  a  handicap  upon  the  freedoms  of  expression, 
we  hold  that  if  the  allegedly  libelous  statements 
would  otherv;ise  be  constitutionally  protected  from 

the  present  judgmen-,  the.y   do  not  forfeit  that 
protection  because  they  were  published  in  rb'^ 
form  of  a  paid  advertisement." 

The  courts  have  not  had  before  them  yet  the  question 

of  whether  traditional  commercial  advertising  designed 

to  sell  products  which  also  contains  public  service 

oriented  statements  should  be  treated  as  commercial 

speech  subject  to  regulation  under  the  Federal  Trade 

13- 



1039 

Coinmission  or  as  editorial  speech  and,  hence,  protected 

from  regulation  as  to  the  truth  and  falsity  of  the 

clairas,'  statements  and  opinions  \>;hich  are  expressed. 

I    liave  neither  special  expertise  nor  inclination 

to  analyse  or  predict  the  future  course  \;hich  the  law 

may  take  in  coning  to  grips  with  tliis  type  of  advertising. 

Wor  v/ould  it  be  appropriate  for  n.e  in  this  forum  to 

•discuss  the  legal  reach  of  either  the  Federal  Trade 

Conjiiission  Act  or  the  First  /urendment  to  all  of  the 

various  forir^s  whicJi  tliese  types  of  advertising  representa- 

tions can  take.   I  v;ould,  however,  like  to  spend  a  few 

minutes  considering  v;liat  appear  to  me  to  be  the  important 

policy  implications  of  this  recent  trend  in  advertising 

■14- 



1040 

today,  both  for  business  and  for  government.  V 

I  would  "also  like  to  sketch  out  a  few  general  standards 

which  I  believe  advertisers  should  follov/  in  fraiaing  their 

coiTiniercial  messages  so  as  to  avoid  the  need,  in  large  part, 

for  either  the  Corrmission  or  the  courts  to  have  to  make  the 

difficult  decisions  in  individual  cases  as  to  the  precise 

£/   This  issue  is  by  no  means  theoretical.   Recently, 
S.    927  (92d  Cong.,  1st  Sess.)  was  dropped  into  the 
Senatorial  hopper,-  This  bill  would  make  it  a  criminal 
act  subject  to  fine  and  imprisonment  for  any  person 

knov/ingly  to  make  "any  false  or  deceptive  statement, 
representation  or  claim  in  advertising  a  product, 
service,  system,  or  device  of  any  kind  or  description 
with  respect  to  the  ability  of  the  product,  service, 

system,  or  device  to  prevent  or  control"  air  or  water 
pollution.   In  introducing  the  bill.  Senator  Spong ,  on 
behalf  of  himself  and  Senators  Baker,  Bayh ,  Dole,  Muslcie 
and  Randolph,  gave  as  one  of  their  reasons  for  proposing 

the  bill  the  fact  that:" 

"The  American  public  is  being  subjected 
to  a  flood  of  advertising  on  a  wide  range  of 
products  that  are  being  introduced  on  the 
market  with  littji^-  if  any — consideration 
to  their  impact  upon  man  or  his  surround.L'-'ns- 

^ 

"Moreover,  many  industries  appare 
are  placing  more  emphasis  on  advertising 
their  abatement  activities  than  they  are  on 
abatement  itself.   And  the  advertisements  in 

some  cases  are  worse  than  misleading — they 
:ruthful."   [Cong.  Rec. ,  Senate 

I  some  cases  are 1  are  not  even  t; 
I   Feb.  23,  1971. 
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reach   of   the   Federal  Trade   Coiirndssion  Act   and  the   First 

Amendment   to   the  various    fornis  wliich   this    type   of   advertising 

takes.   _10/  .      •  •  *  '■         ; 

In  the    first  place,    I    am   convinced   that  business 

must    contribute    to   the   public    dialogue    respecting    all 

of   the    issues    --'ecological,    safety,    public   health, 

housing,    erf.ployment    and   the    like   --  which    are   so  much 

in   the    forefront  of   everyone's   minds    today.      The   nation 

faces    a  major   challenge    in   grappling   v;ith    these   major 

!(/      The    advertising    claims    made    today   v/hich    can    be    loosely 
categorized    as    involving  public- oriented   representations 
are   of   various    types.      At    one   end   of    the    spectrum   is    the 

traditional,  type    of    institutional    advert ising^  ̂   v;hich    con- 
sists   priniarily   of    coiuv.orcia  1    si-oncorGhip    of    public 

ijvtorcstproqraiT.s    v.itliout    anv  "^y^'^^^  l^_^^Qfi}^£.^_  Q^...^.? 
PromotlOjial     nne.c-..s^iopc;     ^,urh    ;.  c-.     fhn     c-.^nn  c-.nr-c;!.  {  n    nf    "<^.nrb    n|-nnrnrrc, 

^as    Sesamn    f^t^-nPt-      Kprmnt-h    r'lnrV  's    Civilization    and   the    like.^ Closely    related  to   tliis    institutional    type    advertising 
are    those    advertising  messages   v/hicii   discuss    the   need    for 
safety,    the   factors    relating   to  good  nutrition   or   tne 

JTOST'recent   thinking  oi    experts   on    the   seriousness    or 
non-seriousness   of    certain   asserted   pollution   piuui^jus . 
Also    involved  would  be    assertions    made   in    advertisements 

detailing    facts    about    the    company's    performance    in   these areas    of   public   concern,    the   pollution  measures    it   is 
taKing,    its    contriDution  -    apart   from,   its    products    -    to 
a   greater   understanding  of    nutrition   or   its    own   safety 
record,    to   name    a    fev;  which   come    readily    to  mind.       Finally, 
at   the   other  end  of    the    spectrumi  are    those    advertising 
clains    respecting    the    perf orrriance   of    the   product   as    safe, 
nutritious,    healthy   or   as    contributing    less    or   not    at    all 
to  pollution. 
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social  and  economic  issues.   It  is  essential  that  the 

public  be  able  to  understand  the  basic  facts  involved,  and, 

more  importantly,  to  isolate  and  identify  the  m£iny  complex 

values  involved  in  trying  to  find  solutions  to  them. 

Business  has  a  unique  opportunity  to  present  many  of  the 

facts  which  bear  on  these  issues  and  I  believe  it  should 

place  a  high  priority  on  its  responsibility  to  contribute 

to  -  and  stimulate  -  this  public  dialogue  even  assum.ing 

that  it  may  thereby  evoke  the  application  of  the  fairness 

doctrine  by  the  FCC  and,  thus,  be  subjecting  its  arguments 

and  assertions  to  the  rigors  of  the  free  marketplace  of 

ideas.   Government,  on  its  part,  in  framing  its  regulatory 

policies  must  give  realistic  credence  to  this  fundam.ental 

need  for  fair,  factual  and  high  level  public  dialogue. 

The  second  standard  I  would  advance  to  govern  the 

public  service  portior.s  of  this  type  of  advertising  by 

the  business  comnunity  is  their_ recognition  of  the  need 

to  make  a  careful  delineation_jn^Jlu-n^,,|^l;^ej,,f  ^^yertising 

messages  as  to  those  parts  which  go  to  the  performance 

or  ingredients  of  their  PTTLjlyt^lTi  nnrl  *-^--"  y-,..i.r.   ..i,  ,•^1.  ̂  
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arc  designed  to  contribute  facts ^  opinions  or  arguments 

to  tlie  debate  on  whatever  public  issue  is  being  dealt 

witli.'  11/ 

The  nature  of  print  advertising  usually  makes  such 

a  demarcation  fairly  clear,  assuming  the  message  is 

sincere  and  that  no  effort  is  being  made  to  obfuscate  or 

mislead  the  readers  as  to  the  facts  and  opinions  maintained 

witli  respect  to  both-  the  product  and  the  public  service 

message.   Moreover,  the  reader  of  print  advertisements 

has  a  leisurely  opportunity  to  examine  all  parts  of  the 

text,  dv;ell  on  and  consider  at  length  those  parts  v;hich 

are  of  special  interest  and,  in  general,  approach  such, 

advertising  v/ith  his  ov;n  interests  and  intelligence  clearly 

in  coiTuTiand  of  his  reaction  to  whatever  is  presented. 

^ V  The  ConjT.ission  hc.s   ̂ n  several  instances  taken  the 
position  that  all  advertising  messages  must  Lo  ^_'^ujly 
identified  as  such  and  cannot  be  presented  in  a  format 
which  would  mislead  a  reader  as  to  the  author  and  purpose 
of  the  message.   In  a  recent  Affidavit  of  Voluntary 
Compliance  involving  this  issue,  the  company  agreed  to 
cease  the  practice  of  presenting  its  advertisements  as 
news  features  or  in  a  manner  having  the  appearance  of  an 
article  for  public  information.   (See ,  e.g. ,  Affidavit  of 
Voluntary  Compliance,  Parade  Publications,  Inc., 
File  672  3038,  October  25,  1SG7. ) 
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In  TV,  and  to  a  lesser  extent  in  radio  conmiercials , 

the  probleiTi  of  differentiation  is  more  acute.   All  parts 

of  the  message,  the  commercial  and  the  editorial,  if  we' 

can  use  these  two  terras  to  differentiate  the  two  types 

of  messages  here  being  considered,  do  not  necessarily 

hit  the  listener/viewer  with  equal  force.   Much  can  be 

done  witli  intonation,  positioning  of  the  words  and 

relative  emphasis  between  the  auditory  and  visual  themes 

being  simultaneously  presented  to  influence  in  significant 

ways  the  psychological  impact  and  penetration  of  the 

message  on  the  listener/viewer's  cojisciousness .  12/   From 

a  regulatory  standpoint,  this  intermixture  of  product 

claims  and  editorial  speech  v/ould  pose  serious  problems 

as  to  which  aspects  of  these  messages  should  and  could 

properly  be  evaluated.   From  the  listener/viewer's  point 

1^/  The  effectiveness  of  the  television  coripi^rr-,:* -'.  ■•  :' s 
hardly  disputed,  for  it  alone  appeals  to  both  of  man's 
most  receptive  senses  -  hearing  and  seeing.   Psychological 
mem.ory  experiments  indicate  strongly  that  people  tend 
to  rerr<ember  advertising  messages  presented  by  a  combina- 

tion of  visual  and  auditory  methods  significantly  more 
than  those  presented  by  either  method  alone.   See,  e.g., 

Elliott,  "Meniory  for  Visual,  Auditory,  and  Visual-Auditory 
Material/'  29  Archives  of  Psychology  No.  199,  at  52-54 
(1936).   Note,  "Illusion  or  Deception:   The  Use  of  'Props' 
and  'Mock-Ups'  in  Television  Advertising,"  72  Yale  L.J. 
145,  156  n.46  (1962).   See  generally  V.  Packard,  The 
Hidden  Persuaders  (1957). 
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of  view,  it  is .probably  fair  to  assume  that  his  credulity 

may  be  strongly  influenced  by  his  impression  of 

what  the  purpose  of  the  message  is  -  to  sell  a  product  or 

to  present  a  point  of  view.   Hence,  it  would  seem  to  me 

that  clear  separation,  if  not  total  divorceir.ent ,  of  the 

two  types  of  messages  is  essential  to  avoid  confusing  the 

listener  and  diluting  the  effectiveness  of  the  message. 

Moreover,  without  such  a  clear  separation  between 

traditional  product  claims  and  editorial  opinion,  the 

advertiser  runs  the  risk  of  having  the  entire  message 

viewed  as  sin.ply  different  parts  of  the  basic  jonimercial 

and,  hence,  subject,  in  all  respects,  to  the  commands 

of  Section  5  of  the  Federal  Trade  Commission  Act. 

By  analogy,  we  in  the  legal  profession  know  v;ell 

the  distinction  betv;een  exposition  and  advocacy;  between 

the  dispassionate  enumeration  of  facts  and  i^sue^-  on 

the  one  hand,  and  argumentation^  in  favor  of  a  client- 

cause,  on  the  other.   The  best  of  legal  briefs,  for 

excimple,  sharply  delineate  between  the  dispassionate, 

thorough  and  objective  statement  of  the  case  and  the 

argumentative  persuasion-oriented  presentation  of  the 

proponent's  side  of  the  case.   To  the  judge,  the  most 
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useful  brief  for  decision  making  purposes  is  one  which 

in   totally  trustworthy  in  the  first  aspect  and  honestly 

persuasive  in. the  second.   A  bad  brief  confuses  the 

two  and  is  useless  as  an  aid  in  the  judgmental  process. 

Now  substitute  for  the  brief  the  public  service 

oriented  advertisement  and  for  the  judge  the  public  to 

v;hom  the  advertisement  is  addressed  .  If  the  public 

can't  perceive  v;hat  is  exposition  and  what  is  argumenta- 

tion, or  if  the  exposition  is  not  trustworthy,  the 

whole  advertisement  may  lose  its  effectiveness  as  -«' 

public  service  advertising  and  ba  regarded   imply  as 

the  usual  self-serving  advertising  theme  that  disguises 

more  than  it  reveals. 

Third  in  my  listing  of  standards  to  govern  the  use 

of  comraercial  form.ats  for  communication  of  the  company's 

concern  v/ith  public  issu.  3,  is  the  need  for  a  clear  and  __ 

affirmative  recognition  by  the  advertiser  in  his  message 

that  the  editorial  comment  being  advanced  represents 

the  company's  opinion  and  position  on  an  issue  which  has 

many  sides.   I  am  convinced  that  advert  is  em.ents  -  whether 

placed  by  a  coal  com.pany  dealing  with  the  costs  of  mine 
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safety,  or  by  a  container  coiripany  dealing  with  the 

problem  of  waste  disposal  or  even  by  an  automoti\re 

company  discussing  the  need  for  some  safety  feature  - 

must  be  clearly  identified  as  presenting  only  one 

point  of  view  on  what  is  -  if  that  be  the  case  -  a 

highly  controversial  issue.   I  personally  see  no  need 

for  the  coal  company  or  tlie  container  company  to  be 

under  an  obligation  to  present  all  sides  of  the  issue. 

Indeed/  I  am  doubtful  that  this  is  possible  for  anyone 

to  do  v.'ith  total  fairness  and  balance.   But  the 

important  standard  should  be  that  no  one  is  misled 

that  the  facts  being  detailed  are  only  partial  and  the 

point  of  view  communicated,  one  on  which  there  is  not 

unanimous  agreement. 

Business  has  sought  to  employ  its  undoubted 

expertise  and  financi::!  -resources,  ordinarily  devoted 

exclusively  to  the  promotion  of  the  sales  of  its  products, 

to  ensure  that  the  public  understands  its  concerns  and 

contributions  to  the  broader  issues  confronting  our 

nation  which  are  generally  subsumed  under  the  rubric, 

quality  of  life.   It  has  determined  to  shape  its  adver- 

tising themes  to  this  aspect  of  the  public  concerns. 

There  is  no  doubt  that  there  can  be  a  place  for  this 
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type  of  communication.   The  success  of  the  commercial 

format  as  a  communication  device  suggests  that  it  may 

have  a  greater  potential  for  this  purpose  than  the 

more  traditional  documentary  or  panel  discussion.   The 

responsibility  which  this  communication  form  poses 

for  business  and  for  the  regulatory  agencies  is  a 

formidable  one.   Too  rigid  or  inflexible  a  regulatory 

attitude  could  spell  its  death.   On  the  other  hand, 

abuse  of  this  potent  communication  technique  poses 

equally  serious  problems  for  the  body  politic  and  for 

the  free  marketplace  of  ideas.  13/  'There  is  * Ittle 

13/  In  Banzhaf  v.  FCC,  supra/  the  court  outlined  some 
of  its  concerns  about  the  use  of  advertising  as  a  form 

of  public  debate.   As  the'  Court  observed: 

"Debate  is  not  primarily  an  end  in  itself  and 
a  debate  in  which  only  one  party  has  the 
financial  resources  and  interest  to  purchase 
sustained  access  to  tl^e  mass  communications 

media  is  not  a  fair  test  of  either  an  argu- 
ment's truth  or  its  innate  popular  appeal. 

"Countervailing  pov;er  on  the  opposite  sides 
of  many  issues  of  public  concern  often 
neutralizes  this  defect.   In  many  other  cases, 
the  courts  must  act  as  if  such  an  interest 
balancing  mechanism  were  at  work  in  order  to 
avoid  either  v;eighing  the  worth  of  conflicting 
views  or  emasculating  the  robust  debate  they 
seek  to  promote.  .  .  .  But  where  as  here  one 

(Footnote  l3  continued  on  page  24.) 
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doubt  that  some  period  of  experimentation  is  necessary 

in  order  to  assess  the  relative  values  involved  in 

regulation  of  this  type  of  communication  by  either 

the  Federal  Trade  Commission  or  the  Federal  Communica- 

tions Commission.   Business,  therefore,  has  an 

important  opportunity  through  its  own  conduct  to 

influence  the  determination  of  whether  a  real  need  for 

regulation  exists  and,  if  so,  what  form  it  should  take. 

There  is  a  strong  dynamic  move  today  wit""  '.n  the 

business  community  and  among  some  government  agencies 

towards  industry  self-regulation.  14/   I  can  think  of 

no  more  important  area  for  clear  affirmative  thinking 

on  the  part  of  the  business  comjnunity  and  their  counsel 

as  to  the  standards  v;hich  should  govern  tlieir  advertising 

(Footnote  13  continued  iro  ;  page  23.) 

party  to  the  debate  has  a  financial  clout  and 
compelling  economic  interest  in  the  presenta- 

tion of  one  side  unmatched  by  its  opponent, 
and  where  the  public  stake  in  the  argument 
is  no  less  than  life  itself  -  we  think  the 
purpose  of  rugged  debate  is  served,  not  hindered, 

by  an  attempt  to  redress  the  balance."   405  F. 2d 
at  1102-1103. 

14/   See  Miles  W.  Kirkpatrick,  speech  before  the  Anti- 
trust Law  Section  of  the  New  York  State  Bar  Association, 

Jan.  28,  1971;  iJlisha  Gray  II,  speech  to  the  Cleveland 
Advertising  Club,  Feb.  25,  1971,  and  Samuel  J.  Rozell, 
speech  before  the  Law  Committee  of  the  Electronic 
Industries  Association,  March  9,  1971. 
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in  this  broad  area  of  the  marketplace  and  the  quality 

of  life.   Accordingly,  I  believe  that  business  should 

explore  very  carefully  its  role  in  this  area  with  a 

view  to  creating  its  own  standards  which  should 

govern  its  approach  to  this  type  of  public  service 

advertising  quite  apart  from  and  beyond  the  obligations 

which  may  be  imposed  on  it  by  government  regulation. 

I  am  convinced  that  public  dialogue  on  these  major 

issues  must  go  forward"  in  the  media,  both  print  and 

broadcast,  if  this,  country  is  tc  deal  with  a]  ■•  of 

the  issues  involved  in  a  v; ay  which  will  enhance  both 

our  material  and  spiritual  well-being  and  contribute  to 

the  developmient  of  our  natural  environment  and  not  to 

its  destruction.   Business  has  very  real  responsibilities 
^^1^— — ^—      '■"     '  '■■     iiii— ^— ^i^^ 

to  stimulate    and   shape    the   form  of    this    public   dialogue. 

If   it  honestly   believes    in   self-regulation,    here   is   an 

area  in  which  business    should   devise   its    own   standards 

of   advertising    for   these   types   of  messages  which  will 

contribute    to   rather   than  obfuscate   the  public   interest. 
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Exhibit  79:  "Advertising  and  the  First  Amendment,"  33  Food, 
Drug,  Cosmetic  Law  Journal,  12  (1978) 

Advertising 
and  The  First  Amendment 

By  PHILIP  ELMAN 

Mr.  Eiman  Is  a  Member  of  the  law  Firm  of  Wold,  Harkroder  &  R'^;^. 

X  1942.  IX  A  RL'LIXG  lliat  Mr.  Justice  Doug^las  (who  concurred 
in  it)  was  later  to  clia  ̂ .ctcrirc  as  **casual.  almost  otTliand."' 

the  Supreme  Court  in  Vahnth,  v.  Chrcstcnscn,  316  L*.  S.  52,  held  that 
the  First  Arriendment  imposes  no  restraints  on  gfovernmcntal  regu- 

lation of  commercial  advertising.  There  was  no  dissent  in  the  Court, 

no  cries  of  protest  from  businessmen,  advertisers,  lawyers,  civil  liber- 
tarians, or  anyone  else. 

Looking  back,  we  should  not  be  surprise<l  that  Ch.cstcnscn  was 
so  little  noticed  and  stii  ed  not  even  a  ri|>ple  of  controversy.  The 

decision  came  in  the  midst  of  -a.  crreat  war.  when  the  country  was 
preoccupied  with  far  more  in  -oriani  m.  :crs.  Heyond  that,  it  came 

in  a  period  of  constitutional  history  when  the  Supreme  Court,  domi- 

nated by  ai)pointees  of  I'ranklin  D.  Roosevelt,  was  sweepings  away 
the  debris  of  substantive  due  process  in  the  area  of  economic  npfu- 

lation.  In  that  historical  context,  advertising"  pr-^motinq^  the  sale  of 
goods  or  services  was  perceived  as  purely  a  business  activity  subject 
to  legislative  and  administrative  regulation  in  the  public  interest. 

The  fact  that  advertising  is  a  form  of  speech,  a  means  of  com- 
municating ideas  or  information  or  c>j)iuions.  and  literally  williin  the 

First  Amendment'.s  protection  of  free<lom  of  sj^eech  was  totally  ignored. 
For  a  quarter-century  before  Chrcstcnscn  and  even  longer  tliereafter. 
almost  everyone  accepted  as  gospel  that  tlic  Amendment  was  irrele- 

vant to  the  Federal  Trade  Commission's  (FTC)  regulation  of  adver- 

'  Cammarano  f.  United  Stales.  3.>8 
U.S.  498.  514  (1959)  (concurring 
opinion). 

PACE  12     —'2.  I  FOOD  DRIG  COSMETIC  LAW  JOt;RNAL — JANUARY.   1978 
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tising.'  Even  Mr.  Justice  Black,  for  whom  the  First  Amendment 
almost  always  came  first,  said  that  it  did  not  extend  to  the  solicita- 

tions of  "a  'merchant'  who  goes  from  door  to  door  'selling  pots/  '*' 

Unprotected  Coinmercioi  Speech 

Thus,  despite  occasional  rumblings,  it  was  not  until  the  1970*s 

that  the  notion  of  unprotected  "commercial  speech"  was  critically 
reexamined  by  the  .*^upreme  Court.*  In  Bicfclow  v.  Virginia.  421  U.  S. 
809  (1975),  the  publisher  of  a  Virginia  newspaper  ran  an  ad  announcing 
the  availability  of  abortions  in  Xew  York.  Such  advertising  was 

illegal  under  Virginia  law.  and  the  state  contended  that  the  publi- 
cation was  constiiutionally  unprotected  because  it  was  commercial. 

Reversing  the  conviction,  the  Supreme  Court  noted  that  abortions 

were  legal  in  Xew  York  and  that  the  ad  "did  more  than  simply  propose 
a  commercial  transaction.  It  contained  factual  material  of  clear  *public 
interest.' "  Without  overruling  Chrestcnsen  the  Court's  opinion  dealt 
it  a  grave,  if  not  mortal.  w«  '»nu  ov  obser\'ing  that  the  "relationship 
of  speech  to  the  marketplace  of  products  or  of  services  does  not 

make  it  valueless  in  the  marketplace  of  ideas."   (421  U.  S.  at  822.  826) 

The  coup  de  grace  was  delivered  the  following  term  of  Court  in 
Virffinia  State  Board  v.  Virtfinia  Citizens  Consumer  Couneil.  Inc..  425 

U.  S.  748  (1976).  which  involved  a  statute  prohibiting  pharmacists  to 

advertise  prices  of  prescription  drugs.  In  J'irginia  State  Board,  the Court  stated  that 

"r''c  question  whether  there  is  a  First  .Amendment  exception  for  VomTnefcial 
speech'  is  squarely  hefore  us.  Our  pharni.icist  does  not  wish  to  editorialize  on 
any  subject,  cuhural.  philosophical,  or  political.  .  .  .  The  *tdea'  he  wishes  to 
communicate  is  sintplv  this:  *I  will  sell  vou  the  X  prescription  drug  at  t!:e  Y 
price.*-  (425  U.  S.  at  760-6!) 

.Assurning  that  an  advertiser's  interest  is  "a  purely  economic 
one."  the  Court  held  that  this  "hardly  disqualifies  him  for  protection 
under  the  First  .-\niendment.**  ft  noted  that  a  "consumer's  interest 
in  the  free  flow  of  commercial  information  .  .  .  may  be  as  keen,  if 

not  keener  by  far.  than  his  interest  in  the  day's  most  urgent  political 
debate.  .  .  .  Advertising,  however  tasteless  and  e.\cessive  it  some- 

times may  seem."  the  Court  continued. 

•  But  see  Rodale  Press.  Inc..  71  FTC      Court  made  clear  that  the  CUrestenren 

1184.  1247-54  (19f.7)(dissentinjr  opinion >.      doctrine  u-as  limited  to  advertisine  pro- 
■  Breard  v.  Alexandria.  341   U.  S.  622.  po^iin^    owimercial    transactions.     £.  g.. 

6.«in  fl95n(dissentin|?  opinion).  V.t*'   V'^rk   Times  Co.  v.  Siillk'an.  376 

•  :..  ;i  --eric:  of  c.v.!:cr  err  --v^lvinp  I'.  S.  2S\  2<^'v66  (l<V'vi^ 
political    or    editorial    advertising,    the 
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**i$  nonetheless  dissemination  of  information  as  to  vriio  is  producing  and  selling 
what  product,  for  what  reasoti.  and  at  what  price.  ...  It  is  a  matter  of  public 
interest  that  [private  economic!  decisions,  in  the  aggregate,  he  intelligent  and 
well  infomjed.  To  this  end.  the  free  flow  of  conimercial  information  is  indis- 

pensable... .  (Elven  if  the  First  .Amendment  were  thought  to  1>€  primarily 
an  instrument  to  enlighten  public  decision-making  in  a  democracy,  we  could 

not  sav  the  free  flow  of  [commercial]  information  does  not  serve  that  ̂ oal." 
(425  U.S.  at  763-65) 

Valentine  v.  Cliristcuscn  was  thus  jjeiitly  put  to  rest.  Tlic  Court 

emphasized,  however,  in  I'iryinia  State  Board  that  its  decision  that 
"commercial  speech,  like  otiier  varieties,  is  protected"  does  not  mean 
"*it  can  never  be  rejarulated  in  any  w.\v.'*  It  is  a  cliche  in  constitutional 
law  that  the  First  .\menclments  ])rotection  of  freedom  of  speech  is 

not  absolute.  I'or  e.\ample.  reasonable  "time,  place,  and  manner" 
restrictions  on  speech  are  valid.  There  is  no  constitutional  rijjht  to 
send  a  sound  truck  into  a  residential  neighborhood  at  midnipht. 

blaring  political  or  other  messages.  ".Some  forms  of  commercial 

speech  regulation."  the  Court  declared. 
"are  surely  permissible.  .  .  .  Untruthful  speech,  commercial  or  otherwi.se.  has 
never  been  p^'otected  for  it?  own  sake.  .  .  .  Obviously,  much  romnjercial  speech 
is  not  provably  lal.ie.  or  even  wholly  false,  but  only  deceptive  or  misleading. 

We  foresee  no  obstacle  to  a  State's  dealing  effectivelv  with  this  probler'."  (425 
U.S.  at  770-71) 

Footnote  24 

At  this  point  in  its  opinion,  the  Court  dropped  footnote  24.  Foot- 
notes in  Supreme  Court  opinions  are  often  more  important  than  the 

text.  Footnote  24  in  riryir.ia  Stat^Roard  will  undcnibtedl y  be  analyzed 
and  dissected  for  years  to  come,  and  it  deserves  careful  scrutiny. 

The  Justices  were  obviously  concerned  that  their  decision  might 
be  misconstrued  as  giving  commercial  speech  the  same  degree  of 

constitutional  protection  as.  say.  political  or  literary  s})eech.  The 
Court  quickly  aborte<I  any  foolish  notion  that  it  was  repealing  tlie 
Federal  Trade  Commission  Act  and  other  laws  prohibiting  false  and 
deceptive  advertising. 

F'ootnote  24  begins  with  an  incontestable  proposition : 
"There  arc  ccmmon  sense  differences  between  speech  that  does  'no  more  than 
propose  a  commercial  transaction*  .  .  .  and  other  varieties.  .  .  .  .Attributes  such 
as  these,  the  greater  ol»jectivity  and  hardiness  of  commercial  speech,  may  make 
it  less  necessary  to  tolerate  inaccurate  statements  for  fear  of  .silencing  the 
speaker.  .  .  .  They  may  also  make  it  appropriate  to  require  that  a  commercial 
message  appear  in  such  a  form,  or  include  such  additional  information,  warn- 

ings, and  disclaimers,  aj  are  ttfccssnry  lo  frrtrnt  its  heing  decptive.  .  .  .  They 

may  also  make  inapplicable  the  prohibition  against  prior  restraints."  (425  U.  S. 
at  773-74.  emp»':*sis  2,ia..a\ 
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Footnote  24  clearly  should  not  be  regarded  as  a  comprehensive 

delineation  of  the  scope  of  valid  governmental  regulation  of  adver- 
tising unt.>r  the  First  Amendment.  But  its  importance  is  reflected  in 

the  evideni  care  with  which  it  was  written.  The  Court  plainly  in- 
tended to  define  at  least  the  general  direction  it  would  follow  in 

future  cases.  Some  basic  points  were  made  crystal  clear.  The  con- 

stitutional principle  that  a  prior  restraint  on  speech  "bears  a  heavy 
presumption  against  its  constitutional  validity"  does  not  apply  to 
an  FTC  advertising  ceas^-and-desist  order.  Moreover,  in  contrast  to 

political  speech,  commercial  speech,  if  false  or  misleading,  loses  l-'irst 
Amendment  protection. 

Truthfulness  in  Advertising 

Its  holding  that  the  claim  of  advertising  to  constitutional  pro- 
tection is  wholly  dependent  upon  its  truthfulness  was  reaffirmed  by 

the  Supreme  Court  in  its  most  recent  decision  in  this  area.  Bates  i\ 
Arizona,  97  S.  Ct.  2691  (Junr  27.  1977).  Again  in  that  case,  which 

held  that  advertising  by  lawyers  is  protected  by  the  First  Amend- 
ment and  may  not  be  subjected  to  blanket  suppression,  the  Court 

spelled  out  "some  of  the  clearly  permissible  limitations  on  advertising 

not  foreclosed  by  c>ur  holding."  (97  S.  Ct.  at  270S) 

As  a  general  rule  in  First  .\mendment  cases,  an  overbroad  statute 

or  regulation  is  invalid  on  its  face  because  it  *'might  serve  to  chill 

protected  speech."    The  Court  held,  however,  that 

"the  justifies t'on  for  the  application  of  overbreadth  analysis  applies  weakly,  if 
at  all.  in  the  ordinary  commercial  >ntext.  .  .  .  Since  the  advertiser  knows  his 
product  and  has  a  commercial  interest  in  its  di.^semination.  we  have  little  worry 
that  rcif'ifation  to  assure  truthfttlncss  will  discourage  protected  speech.  And  any 
concern  that  strict  rcqnircmcuts  for  tnttltfuhtrss  will  undesiraMy  inhibit  spontaneity 
seems  inapplicable  because  commercial  speech  is  generally  calculated.  Indeed. 
the  public  and  private  benefits  from  commercial  speech  derive  from  confidence 
in  its  accuracy  and  reliability.  Thus,  the  leeway  for  unlruthful  or  misleading 
expression  that  has  been  allowed  in  other  conte.xts  has  little  force  in  the 

commercial  artjia."  (97  S.  Ct.  at  2708-09.  emphasis  added) 

These  passages  in  the  Court's  opiirons  suggest  a  paraphrase  of 
George  Or\veirs  remark:  All  First  .\niendment  rights  are  created 

equal,  but  sotne  are  more  equal  than  others.  .Advertising  is  consti- 

tutionally protected  speech,  bu*^  advertisers  don't  need  or  deserve  as 
much  protection  as  politicians  and  editorial  writers.  .Advertisers  can- 

not complain  about  infringement  of  their  I'irst  Amendment  rights  if 
all  that  is  asked  of  tiiem  is  that  they  tell  the  truth,  the  whole  truth. 

and  nothing  but  tb«»  truth. 

FIRST  AMENDMENT  PACE  1 5 
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In  his  recent  article  on  regulation  of  advertising^.  Professor  Robert 

Pitofsky.  whose  views  are  entitled  to  the  jjreatest  respect,  writes: 

*it  is  unlikely  that  either  Bigclow  or  I'in/mia  State  Board  will  appre- 
ciably circumscribe  FTC  regulation  of  advertising.""'  It  is  dangerous 

to  prophesy  in  constitutional  adjudication,  especially  where  as  here 
the  Court  has  just  set  sail  on  an  uncharted  sea.  My  own  view  is 

that,  while  there  may  be  no  immediate  or  dramatic  changes,  the  law 

of  advertising  regulation  will  inevitably  be  atlected  by  the  introduc- 
tion of  the  First  Amendment  as  a  relevant  and  important  factor.  At 

the  very  least,  the  context — and  certainlv  the  vocabulary — of  legal 
analysis  in  this  area  will  be  substantially  enlarged. 

''Radiating  Potencies'* 

Mr.  Justice  Cardozo  said  that  "the  radiating  potencies  of  a 

decision  may  go  beyond  the  actual  holding.'***  I.  for  one.  cannot 
dismiss  the  "radiating  potencie-?**  of  these  recent  Supreme  Court  de- 

cisions establishing  a  constitutional  riglit  to  advertise.  False  and 

deceptive  advertising  will.  .>{  course,  reniain  constitutionally  unpro- 
tected. But  it  is  not  at  all  clear  to  me  that  tlie  Commission  should, 

or  will,  be  allowed  to  outlaw  claims  wliich.  though  wholly  truiiiful. 

might  mislead  "the  ignorant,  the  unthinking,  and  the  credulous."^ 

In  almost  every  advertising  case  a  critical  issue  is  the  "meaning" 
of  the  ad  and  its  impact  on  the  public.  That  issue  has  now  acquired 

a  constitutional  dimension  upon  which  the  courts,  not  the  FTC  will 
have  the  final  say.  Judges  who  think  they  can  rea<l  or  look  at  an  ad 

just  as  well  as  anyone  else  are  not  likely  to  defer  to  the  Commis- 

sion's oft-proclaimed  but  non-e.xistent  "expertise." 

Inevitably,  advertisers  will  enjoy  more  freedom  to  say  what  they 
want  to  say.  in  the  words  they  want  to  usc.  without  worrying  al>out 

the  FTC  looking  over  their  shoulders  as  an  ever-present,  nitpicking 

censor — but.  I  emphasize  again,  only  it  they  stick  to  the  truth,  the 
whole  truth,  and  nothing  but.  I  p- edict,  further,  that  the  most  .serious 
impact  on  the  FTC  of  these  recent  First  Amendment  decisions  will  be 

in  curbing  issuance  of  tinjustifiably  broad  "fencing  in"  rules  and 
orders  against  advertisers  and  arlvertising  agencies. 

Consider  some  of  the  fundamental  principles  of  the  First  .\mend- 
ment.  and  how  novel  anrl  even  startling  they  seem  in  the  context  of 

•  "Bo'otul  Xadcr  :  Consumer  Protection  •  ffmrks  v.   Ilamilt.  288   U.  S.   52.  58 
and   the    Rcjfulation  of  .Advertistnor.'*   *X)       <I03.T>. 
Han'.  L.  Rn:  601.  672  (Feb.  1977).  '  AmnUcrq  v.  FTC.  132  F.2d  165.  167 rCA-7  1942). 
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traditional  advertising  regulation.  The  basic  and  overriding  premise 
of  the  Amendment,  as  the  Court  has  said,  is  that  freedom  ot  speech 

"is  the  matrix,  the  indispensable  condition,  of  nearly  every  other 

form  of  freedom.'**  Accordingly,  any  regulation  restricting  speech 
must  be  subjected  to  strict  judicial  scrutiny.  The  courts  will  ask. 
what  is  the  governmental  interest  that  requires  the  regulation  of 
speech?  The  interest  must  be  compelling,  and  it  must  be  arfculated. 
Moreover,  the  method  of  regulation  used  must  be  the  least  restrictive 

alternative  available ;  the  net  of  control  can  be  cast  no  more  broadly 

than  necessary.  Because  of  the  danger  of  "chilling  effect"  upon  the 
exercise  of  vital  First  Amendment  rights,  regulations  cannot  be  vague 

and  must  be  drawn  with  narrow  specificity,  and  the  burden  of  justifi- 

cation of  a  restriction  upon  speech  rests  upon  the  government.*  More- 
over, the  right  to  speak  includes  the  right  not  to  be  compelled  to 

speak  that  which  one  does  not  believe.'® 

The  law  of  advertising  regulation,  on  the  other  hand,  has  pro- 
ceeded on  a  wholly  separate  and  difTerent  constitutional  track.  For 

more  than  60  years  the  FTC  has  gone  its  way.  oblivious  to  the  First 

Amendment.  Conceived  as  an  ant-'trust  agency,  the  FTC  under- 
standably has  drawn  upon  antitrust  principles  and  remedies  in  regu- 

lating advertising.  !n  fashioning  relief,  for  example,  the  Commi.^sion 

has  issued  broad  "fencing  in"  orders  to  advertisers  and  price-fixers 
alike,  and  these  orders  have  generally  been  upheld  by  the  courts." 
But  advertisers  are  now  in  a  different  category:  there  is  no  consti- 

tutional right  to  price-fix.  but  there  is  a  constitutional  right  to  adver- 
tise truthfully,  and  any  governmental  restrictions  upon  that  right 

must  be  strictly  scrutinized  and  ju;«tified  under  the  First  .Amendment. '- 

*  Paiko  V,  Connecticut.  302  U.S.  319,  *' Sec  also   the   Court's  decisions   last 
327(1937).  Terra   in   Carey  v.  Population  Sen-ices. 

*Sce.   e.g.,   XAACP   v.    Button.    371  International.    97    S.  Ct.    2010    (Tunc   9. 
U.S.     415     (1963):     United    States    v.  1977).  and   IJnmark   Associates.  Inc.   v. 

O'Brien,   391    U.S.    367    (1968):    Key-  To^vnshi f>  of  inilinnhoro.  97  S.Cx.  16U 
ishian  r.  Board  of  Refjcnts.3S5  U.S.  SS9  (May   2.    1977).    holding   laws    banninj? 
(1967).  contraceptive   and    realty   advertisins:    to 

'•  U'ooley  V.  Maynard.  97  S.  Ct.   1428  be  unconstitutional  on  Fir>t   .-Xmcndmcnt 
(.April  20.  1977)  :  Miami  Herald  PuMish-  p'-ounds.     ̂ ^o^eovc^.    even    as    to    p'-icc- 
infj  Co.  r.   Tornillo.  418  U.  S.  241.  257  fixer*  the   D.  C.   Circuit   Court   recently 

(1974);    West    Vinjima   Board  of   Edu-  tn«xliried   a   district   court   decree   on   the 

cation    ;•.    luirnette.   319    U.  S.    624.    633  pround  t  'at   it  would  "encroach  on  that 
(1943).  sjihe-e    of    free    thou^lit    and    expression 

"E.p..    FTC   V.    .Wuional    Lend    Co..  r^rrtoct-»    hy   the    First    .Amendment." 
352  U.  S.  419,  431   (\Q57)  :  FTC  v.  Col-  Cnited    States    v.    National   Society    of 

t/ofe-Pahnolive  Co..  380  U.  S.  374.  394-95  Professional    Engineers.    —    F.    2d    — 
(1965).  (Mar.   14.  1977).  cert,  grunted.  46  V.S. 

L.W.  3179  (U.S.  Oct.  3,  1977). 
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Affirmative  Disclosures 

In  regard  to  affirmative  disclosures  required  in  future  advertising, 
the  Federal  Trade  Commission  should  have  no  problems  where  it 

finds — in  the  language  of  footnote  24  of  Virginia  State  Board — that  the 

disclosure  is  "necessary  to  prevent  its  being  deceptive."  Note  that 
the  touchstone  of  constitutionality  is  deception.  What  if  an  advertise- 

ment is  not  deceptive  and  makes  no  claims  whatever  (for  example,  one 

whicli  simply  says  "Brand  X  Toothpaste — available  at  your  local 

drugstore"?)  To  justify  a  corrective  advertising  order,  does  not  the 
First  Amendment  require  the  Commission  to  make  an  express  finding, 

supponed  by  substantial  evidence,  that  even  so  bland  an  ad  would 

impliedly  repeat  a  cont'nuing  prior  decepti.m  and  therefore  a  cor- 
rective statement  is  "necessary  to  prevent  its  l>eing  deceptive"?  C/, 

the  Listerine  case.  Warner-Lambert  Co.  v.  FTC.  (CA  DofC  Sept.  14, 
1977)  supplemental  opinion  on  petition  for  rehearing. 

Besides  deception,  there  are  other  valid  governmental  interests 
that  footnote  24  fails  to  mention.  I  have  no  doubt  that  the  Court 

will  uphold  affirmative  disclosures  necessary  to  warn  consumers  of 

dangers  to  safety  and  health,  .'^uch  requirements  surely  <lo  not  raise 
serious  First  Amendment  questions.  In  the  same  category  I  would 

also  put  affirmative  disclosures  des'gned  for  the  protection  of  espe- 
cially vulnerable  consumers,  like  children.  Provisions  of  this  kind 

are  intended  to  promote  fairness — a  standarrl  difficult  to  define  but  not 

open-ended.  .As  to  every  such  restriction  upon  the  constitutional  right 
to  advertise.  I  emphasize  that  the  burden  of  justification  will  rest 
upon  the  Commission. 

Another  question  that  may  arise  is  whether,  under  the  stan^ly^h 

laid  down  in  footnote  24.  the  Com  Mission  ina^,  prohibit  a  wholly  truth- 
ful claim  simply  because  the  advertiser  fails  to  use  exact  words  or 

phrases  prescribed  by  the  Commission.  Can  the  Commission  insist 

that  an  advertiser  may  use  only  precise,  technical  terminology 
decreed  by  it.  and  prohibit  synonymous  language  moi-  readily  under- 

stood by  the  public?  The  First  Amendment  clearly  requires  the 

Commission  to  satisfy  the  heavy  burden  of  showing  that  such  a  pro- 

hibition is  necessary  to  prevent  deception,  that  it  is  the  "least 

restrictive  remedy  available,"  and  that  it  does  not  unduly  restrict  the 
right  to  advertise  truthfully.  1  he  Commission  might  Ih»  able  to  meet 

that  burden  in  fashioning  a  cease-and-desist  order  against  a  particular 
firm  found  guilty  of  deceptive  advertising.  T  doubt,  however,  that  it 

could  succeed  'n  a  general  trade  regulation  rulemaking  proceeding involving  industry  mrmbcrs  who  ha>e  violated  no  laws. 

P^HF  18  rccn  rr.'jc  cos.mf.tic  law  joiknaf. — j.\nuary.  IW6 

33-291   O  -  78  - 
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Ad  Substantiation  Program 

Another  area  of  advertising  regulation  that  may  be  affected  by 

the  First  Amendment  is  the  FTC's  ad  substantiation  program.  I 
agree  with  Professor  Pitofsky  that  the  Commission  should  have  no 

serious  problems — but  only  so  long  as  it  does  not  push  the  program 

too  far,  to  the  point  of  inhibiting  or  "chilling"  the  dissemination  of 
truthful  cla'ms  and  restricting  the  flow  of  accurate  commercial  infor- 

mation to  the  public.  The  objectives  of  the  ad  substantiation  program 

arc  fair  and  sensible.  It  would  be  regn'cttable  if  the  program  were  to 
be  jeopardized  by  extreme  and  unjustifinble  Commission  nilings. 

A  serious  problem  would  certainly  anse  if  the  Commission  should 

define  "reasonable  basis"  too  narrowly,  and  routinely  insist  that  ade- 
quate substantiation  for  every  kind  o^  advertising  claim  must  take 

the  form  of  expensive  and  burdensome  scientific  studies,  laboratory 

tests,  and  the  like.  A  "reasonable  basis"  should  mean  exactly  that, 
and  no  more.  It  would  be  ironic — and.  perhaps,  unconstitutional — 
for  the  Federal  Trade  Commission  itself  to  become  the  instrumen- 

tality for  suppressing  or  "chilling"  truthful  advertising  claims.'* 
Beyond  that,  there  are  constitutional  dangers  in  applying  the 

ad  substantiation  program  too  stringently  to  advertising  agencies. 
As  an  example,  does  the  First  .Amendment  allow  the  Commission  to 
place  an  ad  agency  under  a  comprehensive  order,  with  broad  claims 
and  product  coverage  applicable  to  all  of  its  clients,  requiring  it  to 
possess  and  rely  upon  adequate  substantiation  for  every  advertising 
claim,  including  one  which  is  truthful  or  which  the  agency  has  no 

reason  to  quest'on?  It  is  hard  to  imagine  how  any  advertising  agency 
could  live  with  an  order  of  such  astonishing  breadth.  The  Commis- 

sion should  have  the  heavy  burden  of  showing  that  so  sweeping  an 

order  is  required  by  the  public  interest  and  does  not  unduly  "chill" 
dissemination  of  truthful  commercial  information. 

Recent  Cases 

Recent  cases  in  the  Courts  of  Appeals  for  the  Third  and  the  Dis- 
trict of  Columbia  Circuits**  clearly  indicate  that  the  lower  federal 

'"Its  final  order  in  Xatioiwl  Comtnis-  part    on    the    First    Amendment,   held 

sion  on  Eqq  S'ntn'tion.  Dkt.  8987.  Julv  that  a  temporary  injunction  under  Sec- 
20.  1976  (CCH  Trade  Rfcii atiox  Re-  tion  Ufa)  of  the  FTC  Act  could  not 

PORTsU  21.184).  T>rovides  some  basis  for  be   issued   aeain-.t   allegedly   deceptive 
ontimism.  food.  drue.  or  cosmetic  advertising:  un- 

**See  also  FTC  :•.  Simeon   Manage-  less  the  Commission  demonstrates   likc- 
ment  Corp.,  532  F.  2d  708  (CA-9  1976).  lihood  of  success  on  the  merits. 
wt»ere   the    Ninth    Circuit,    rel>-ing    in 
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courts,  if  not  the  Federal  Trade  Commission,  have  gotten  the  mes- 
sage that  tlie  First  Amendment  applies  to  advertising. 

In  Beneficial  Corp.  v.  FTC.  542  F.  2d  611  (CA-3  1976).  the  Third 

Circuit  held  that  a  total  ban  on  a  loan  company's  use  of  the  slogan 
"Instant  Tax  Refund",  even  with  appropriate  qualifiers,  exceeded  the 
Commission's  remedial  autliority.  because  the  First  Amendment  re- 

quires a  "more  searching"  examination  of  its  orders.  The  Commis- 

sion petitioned  for  certiorari,  asserting — correctly.  I'm  sure — that  the 
order  was  not  essentially  difYerent  from  the  "fencing  in"  orders  up- 

held in  a  long  line  of  cases.  But  li.r^p  cr.ses  were  all  decided  before 

Bigclozi'  and  \"ir(j\ma  State  Board,  and  certiorari  was  denied.  ̂ 7  S.  Ct. 
1679  ( 1977). »* 

In  Chrysler  Corp.  r.  FTC.  ( CA  DofC  July  6.  1077)  the  D.C.  Cir- 
cuit  struck  down  two  provisions  of  an  order.  One  prohibition — ^^;ain.st 
misrepresenting  the  purpose,  content,  or  conclusion  of  any  test — was 

held  to  be  "potentially  limiiless".  The  other — prcihibiting  misrepre- 
sentation of  test  results  concerning  "'any  i>erformance  or  other  char- 

acteristic" of  automobiles — was  held  "almost  equally  wide-ranging." 
The  court  did  not  mention  :he  I'irst  Amendment,  but  1  have  little 
doubt  that  the  order  would  have  been  sustained  in  full  had  the  case 

arisen  a  few  years  ago. 

In  Warner-Lambert  Co.  v.  FTC  « C.-\  DofC  .-Kug.  2.  1977.  rehear- 

ing denied.  Sept.  14.  1977)  the  D.C.  Circuit  modified  a  required  cor- 

rective statement  by  deleting  the  preamble  "Contrary  to  prior  adver- 
tising." The  court,  while  not  mentioning  the  First  .Amendment,  held 

that  the  preamble  was  "not  necessary".  The  Commission's  petition 
for  rehearing,  arguing  that  it  and  not  the  court  should  decide  what 
was  necessary,  and  that  the  corrective  statement  would  be  ineffective 
without  the  preamble,  was  denied  without  comment. 

Warner- I^ml>ert's  p>etition  for  rehearing,  while  al<=o  denie<l.  elicitcfl 
an  opinion  in  which  the  court  went  to  some  length  in  reconciling  the 

Commission's  order  with  Virginia  State  Board  and  the  other  First 
Amendment  cases.  Without  intruding  on  a  case  still  in  litigation.  I 

suspect   even   Commission    counsel   would    concede    that    the   court's 

'*  N'othinp    in     the    Third     Circuit's  vicved    in    its   entirety,   ami    (h)    vj<u.il 
opinion,  as   I   read   it.   would   permit   use  im.nj;cs  and  effects  mny  convey  a  deceptive 

of  the  "In-^tant   Tax   Refur  !**   sU^au   in  mcssap  .•  w?-;ere  the  words  do  not.    /:.  //.. 
any  ad  which  in  its  totality  for.  as  ;ome  t^'e   saiidinper-shave   cas-.:.   FTC  v.   Cn!- 

at    the    FTC    mipht    say.    "total    sensory  oatc-Pnftnnlivr  Cn..  5S0  V.  S>.  .^7A  (1'X>:^k 
e.xf>erience" )  is  deceptive.   For  more  than  The  recent   First  AmerKlment  cases  cast 
a   half-century   the  courts  and  the   FTC  not  even  a  shadow  upon  these  ancient  but 
have  recof3:nized  that  (z)  an  ad  must  f/C  vital  principles  of  advertisinf?  law. 

v.\r.F.  20  Foor>  DRur;  cosmetic  law  journai. — January.  1978 
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supplemental  opinion  on  petition  for  rehearmg  is  more  responsive  to 

First  Amendment  concerns  than  the  Commission's.  The  court,  while 
obviously  troubled,  apparently  felt  that — ^whatever  the  deficiencies  in 

the  Commission's  findings  and  opinion — if  ever  there  was  a  case  for 
a  corrective  advertising  order.  Listerine  is  it.  And  it  is  by  no  means 
unusual  for  a  reviewing  court  to  walk  an  extra  mile  with  a  regula- 

tory agency  it  believes  to  be  on  the  right  track. 

Corrective  Advertising  Order 

The  supplemental  opinion  on  petition  for  rehearing  in  Listerine 
analyzed  the  issue  in  traditional  First  Amendment  terms:  whether 

the  governmental  interest  involved,  that  is.  "protecting  citizens  against 
deception",  is  "substantial  and  important",  and  whether  a  corrective 
advertising  order  is  "the  least  restrictive  means  of  achieving"  the 
objective.  The  court  concluded  that  "on  balance,  it  [the  Commis- 

sion's order)  must  be  upheld."  Whether  that  conclusion  will  survive 
Supreme  Court  review  remains  to  be  seen.  Of  two  things  we  may  be 

sure :  despite  the  inadequacies  of  the  Commission's  opinion,  the  Court 
of  Appeals  did  a  heroic  job  patching  it  up:  and  on  its  facts  Listerine 
is  the  best  test  case  for  corrective  advertising  that  the  Commission 
could  hope  for. 

^n  sum.' while  we  have  yet  to  see  any  real  evidence  that  the**^ 
FTC  is  seriouslv  troubled  by  the  First  Amendment."  the  Supreme  ) 
Court  and  the  Courts  of  Appeals  are  showing  increasing  awareness  ) 
of  their  responsibility  to  safeguard  the  constitutional  right  to  adver- 

tise truthfully.  So  the  message  to  the  members  of  the  Commission 

must  be.  "Wake  up — the  First  Amendment  is  here  to  stay,  but  don't 
worry  about  it — the  Supreme  Cou:  t  will  back  you  up  if  you  regulate 

advertising  with  common  sense  and  good  judgment,  and  don't  go 
overboard  on  any  fancy  or  wild  notions  that  stray  too  far  from  your 

basic  statutory  mission  of  preventing  deception  and  unfairness."  And 
the  message  to  advertisers  and  advertising  agencie?  is.  "Cheers — 
you've  won  a  great  victory — the  Supreme  Court  has  recognized  your 
constitutional  right  to  advertise,  but  don't  abuse  it  or  you'll  lose  it — 
the  FTC  is  still  around,  and  it's  still  -  good  idea  to  stay  out  of 
trouble — when  in  doubt,  remember  that  you'll  always  be  safe  if  you 
advertise  truthfully,  honestly,  and  fairly — ^and  you  might  even  make 

more  money  that  way."  [The  End] 

**But  sec  Reich.  "Comomcr   Pro»e^-      lemma  for  the  FTC?."  61  Minn.  L.  Rev. 
tion  and  the  First  Amendment:  A  Di-      70S  (1977). 

FIKST  AMENDMENT  PAGE  21 
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Exhibit  80:  "Yes,  FTC,  There  Is  a  Virginia  .  .  .,"  57  Boston 
University  Law  Review  833  (1977) 

--NOTES 

YES.  FTC,  THERE  IS  A  VIRGIl^^  5  ?  7 
THE  IMPACT  OF  VIRGISlA^TkTE  BOARD  OF 
PHARMACY  V.  VIRGINIA  CITIZENS  CONSUMER 
COUNCIL,  INC.  ON  THE  FEDER.\L  TRADE 

COMMISSION'S  REGULATION  OF 
MISLEADING  ADVERTISING 

I.     Introduction 

Since  its  inceplion  in  1914.  the  Federal  Trade  Commission  (FTC)  has 
regulated  •  lisleaoing  commrrcial  advertising  without  having  to  conform  to 

the  rer'..rer»  -"--nts  of  the  first  amendment.'  The  Supreme  Court  did  not 

consider  ihv.  first  amendment  status  of  commerriai  speech  uniil  1941'  when, 

in  y...>it'tne  i:  Chrr^f.nwm,'^  the  Court  hejd  that  the  amen^imcrt's  protection 
did  not  extend  to  commercial  speech.  In  Virginia  State  Bnurd  of  Phanr.acy  v. 

Virginia  Citizens  Consumer  Council,  -nc.,^  ho'.^ever.  the  Court  reconsidc.ed  the 
issue,  declaring  unconstitutional  a  stL'ute  that  penalized  druggists  for  ad- 

vertising prescription  drug  prices.  The  Court  held  that  commercial  speech  is 

not  "wholly  outside  the  protection  of  the  First  Amendment.'*^  that  it  does  not 
lack  "all  protection."*  That  language  and  other  aspects  of  the  opinion  lend 
some  support  to  Justice  Rehnquist's  conclusion  that  the  decision  affords 
commercial  speech  only  "second  class"  protection.* 

Although  dicta  in  the  opinion  suggest  that  the  first  amendment  has  no 

application  to  regulation  of  misleading  advertising,^  the  Court  of  .Appeals 

foriheThiriw  Circuit  hasreUed  uponl'irginia  in  refusing  enforcement  of  an 
FTC  order.*  because  several  FTC  practices  do  not  comport  with  traditional 
first  amendr.itni  standards,  further  constitutional  challenges  to  FTC  orders 

are  certi.in  to  follow.  Whether  courts  will  hold  that  various  practices  em- 
ployed oy  the  K  1  C  are  unconstitutional  will  depend  upon  how  those  courts 

interpret  the  ambiguous  I'irgtnta  opinion. 
Although  the  holding  of  Virginia  is  narrow,  the  Court,  equating  the 

importance  of  advertising  and  political  speech,  invoked  broad  policies  to 
justify  protecting  commercial  speech.  Therefore,  the  decision  is  susceptible 
of  at  le.isl  two  interpretations.  K  Virginia  is  interpreted  in  accordance  with  its 

'  fh^  CommiMion  was  creai*^  bv  the  Frderal  Trade  Commisiir  .Act.  .Act  of  Sept.  2ft.  1914. 
ch.  SI!.  ,  :.  38  Stat.  7 1 7  (codified  at  ISf.S.C.  i4]etsfq.i'.  70)).  The  FTC  bejjan  regulating 
adverii«it.j<alinos(  immediately.  MilUicin.  The  Federal  TravJ-  Commission  and  False  .Advertis- 

ing. 64  (.x;>u.n.  L.  Rev.  4.S9.  451  (1964). 
•  SI6t'.S.  :2('942). 
•  42^U.S.  748  (.'976). 
•  td    It  761. 
»  /.*  9-  762. 

•  *:•■  ;;t  7j;tJ  (Rehnquist.  J..  dissen»ii4'<V 

'  Ik  at  771-72  &  n  24.  Srr  alio  Vourg  v.  .American  Mini  "nieatres.  Inc..  427  I  ..S.  .tO.  68-69 
n.5i  (f*#.b)  (piurabiv  opinion)  \icierrng  specifically  to  rlC.  regulationi. 

•  lW-ner:cul  Corp.  v.  FTC.  542  F.2o  61 1 .  619-20  (8d  Cir.  1976).  rrr/  ̂ rmrd.  97  S.  Ct.  1679 
(I977>  (first  amendment  requires  tliat  FTC  mc  the  least  resirKtive  remedy  available). 

833   ' 
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broad  rationale,  FTC  regulation  of  advertising  will  have  to  meet  first 
amendment  standards.  On  the  other  ha^id,  an  interpretation  predicated 

upon  the  opinion's  limiting  dicta  would  permit  the  FTC  to  continue  to 
exercise  considerable  discretion,  but  would  also  allow  courts  to  give  only 

"second  class"  protection  to  commercial  speech.  To  discriminate  against 
commercial  speech  in  this  manner  would  be  only  to  recreate  the  commercial 

speech  doctrine  of  Valentine  in  another  form.  Therefore,  before  determin- 
ing how  Virginia  applies  to  misleading  advertising,  it  is  appropriate  to 

examine  the  commercial  speech  doctrine  and  the  extent  to  which  it  fur- 
thered first  amendment  interests. 

The  theses  of  sections  II-IV  of  this  Note  are:  (I)  that  the  commercial 

speech  doctrine  has  proven  incapable  of  principled  application;  (2)  that  first 
amendment  interests  are  best  ser\ed  by  resolving  the  ambiguities  in  Virginia 

in  favor  of  full  protection  for  commercial  speech;  and  (3)  that  regulation  of 

misleading  advertising  is  permissible  because  misrepresentation  is  unpro- 
tected speech.  From  those  premises  follows  the  conclusion  that  regulation  of 

misleading  advertising  must  comport  with  first  amendment  requirements 

for  separating  protected  speech  from  unprotected  speech.  Section  V  mea- 
sures current  FTC  practices  against  first  amendment  standards,  concluding 

that  several  element*  /^f  the  regulatory  scheme  are  unconstitutional,  but  that 
the  FTC  can  cure  the  infirmities  without  vitiating  the  policies  of  the  Federal 
Trade  Commission  Aa. 

II.    The  Commercial  Speech  Doctrine* 

A.    Origin  of  the  Doctrine 

In  Valentine  v.  Chrestensen,*^  the  Supreme  Court  first  considered  the  im- 
portant question  .vhether  the  first  amendment  protects  commercial  advertis- 

ing. Plaintiff  had  distributed  handbills  advertising  tours  of  a  submarine  until 

police  informed  bin  that  he  w-j  violating  an  ordinance  that  prohibited 
public  distribution  of  commc  tal  advertisements."  Plaintiff  then  distrib- 

uted a  revised  handbill  with  the  tour  advertisement  on  one  side  and  a  protest 

against  the  city's  wharfage  regulations  on  the  reverse.  When  pob'-  .  .'ain 
inter\-ened,  plaintiff  obtained  an  iiijunci'  ̂ n  from  the  district  coui.  *.«,  •  'is* 
enforcement  of  the  ordinance."  The  circuit  court  affirmed.''' 

•  While  a  brir*  discussion  of  some  of  ihc  rases  de'  ided  after  Valentine  .  l.nresret»«cn.  S  If* 

t'.S.  52  (1942).  %e*^"^  as  background  for  the  proposition  thai  Viramia  State  Bd.  of  Ph.  nacy  v. 
Virginia  Cjti/  ̂   v>onsunier  ^.lunal.  Inc..  425  I  .S.  74H  (I""'*  .  shouM  he  ead  broadlv. 
comprehensive  an?"  sis  of  the  commercial  speech  doctrine  is  bevonc  .>  scope  of  »hisNote  Ihe 
doctrine  ̂   l^e:  e  subject  of  much  criticism  elsewhere.  S*-*.  »^.<r.,  (Gardner.  ?e  Sp/^'  n 
Public  P!?'.«.-.  36  B  U.I..  Rev.  239 (1956);  Redish,  Ihe  First  Anr.  nent  in  ih  •  Marke  .<ace: 
Commeroal  Speech  and  the  Values.jf  Free  Kxpiession.  39(;co.  Wash.  L.  Rev.  429(  197 1 );  Note. 
Thc(U>mmcrcial  Speech  Doarine:  The  First  .Amendment  at  a  Discount.  4 1  Br(M>klyn  I..  Rev.  60 
(1974). 

••  316  U.S.  52  1 1942). 
H     tJ      -'     P4 

»*  34  F.  Supp.  596 (S.D.S.\'.).aff'd.  122  F.2d  51 1  (2d  Cir.  \*M\). rn'd.  316  U.S.  52  (I«.H2). 
•-  122  F.2d  511  (2d  Cir.  1941).  rn'd,   316  U.S.  52  (1942). 
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The  Supreme  Court  reversed,  dismissing  plaintiff's  first  amendment  chal- 
lenge in  two  paragraphs  de\oid  of  analysis  or  citation  to  precedent.'*  The 

Court  held  that  the  Constitution  imposed  no  restraint  upon  the  regulation  of 
commercial  advertising  in  public  ways.  Ironically,  the  most  influential  aspect 

of  Valtntine  stemmed  from  the  Supreme  Court's  casual  reference  to  the 
circuit  court's  opinion:  'The  court  below  .  .  .  adverts  to  the  difficulty  of 
apportioning  .  .  .  the  contents  of  the  communication  as  between  what  is  of 

public  interest  and  what  is  for  private  profit.  "'*  Assuming  that  the  commer- 
cial message  was  not  of  pubbc  iruerest,  the  Court  found  it  unnecessar>  to 

attempt  apportionmeiu  t)ecause  it  concluded  that  plaintiff  had  appended 

the  protest  for  the  sole  purpose  of  evading  the  ordinance.'* 
In  the  decisions  that  followed,  the  Court  distinguished  Valentine  in  order 

to  protect  speech  more  often  than  it  rebed  upon  the  case  to  uphold  regula- 

lion."  However,  the  importance  ascribed  to  mouve  and  to  the  lowpr  court's 
distinction  between  speech  of  pubbc  interest  and  speech  of  a  commercial 

nature  proved  to  be  Valentine's  most  durable  legacy — one  that  mav  vet survive. 

More  than  thirty  years  after  Valentine  was  decided,  the  Court  charac- 

terized the  case  as  upholding  **a  reasonable  regulation  of  the  manner  in 

which  commercial  advertising  could  be  disiributed.*'"  During  the  interven- 
ing years,  however,  the  Court  extended  the  reasoning  of  Valentine  to  cases 

involving  speech  that  was  not  commercial  but  that  was  related  to  commercial 

activity. '•    ^^__ 
*'  Nor  did  rxplanauon  of  the  far-reaching  doctrinal  jiatemcni  emerge  m  later  cases.  Justice 

Douglas,  a  member  of  the  unanimous  yaUntine  Court,  later  descnbed  the  deasion  as  "casual, 
almost  offhand.**  Cammarano  v.  L  nited  Sutes.  358  L'.S  498.  514  ( 1959)  (concurnng  opinion). 
An  explarution  of  laUntme  vra>  be  in  its  histoncal  background.  Less  than  a  decade  earlier,  the 

Court  in  .N'ebbiav.  ̂ ■e  >  Vork.291  L  S.  502  ( 1934).  had  laid  to  rest  the  idea  that  the  due  process 
cbuse  imposed  substantive  re*  amts  upon  state  regulation  of  economic  aciiviiv.  Sff  I  .oln 
Fed.  Lai  r  Union  v.  r,orthwe:'tm  Iron  &  Metal  Co..  335  L  S.  525.  534-36  (1^9)  Bv  1942. 

whc  •  Meniifie  reached  the  C^un.  speech  had  attained  a  "preferred  position"  in  the  0>urt- 
dcfii  "'  "archv  of  constitutional  values.  Kovacs  v.  Cooper.  336  L'.S   "7.  88  ( 1949);  i^e  td.  at 
90-96  I-  furter.  J.,  concurnng).  Protecuon  tor  advenismg  in  1942  would  have  meant 

subjeciin,  rvernmeni  regulation  to  the  "clear  and  present  danger"  test.  See  Schenck  v.  United 
Sutes.  249  L  S  47.  32  d 919V  See  zm^alh  .McKav.  The  Preference  for  Freedom.  34  N.Y.U.L 

llt%.  1182.  1203-12  (1959)  Confronted  mih  both  the  speaer  of  an  application  of  the  firsi 

ammdment  that  would  parallel  substantive  economic  due  process  decisKins  a-  :  ,ie  strong 
sutc  interest  in  regulating  advertising  on  the  one  hand,  and  with  the  apparent  fri\T>bty  of 

Chrcstensen's  first  an  ndment  challenge  on  the  other,  he  Coun  mav  have  decided  that  the 

wisest  course  wa.  o  follow  the  approach  of  Chaplinskv  v.  New  Hampshire.  315  L'.S  568  ( 1942). 
which  recognized  that  certain  categones  of  speech  are  exempt  from  the  purview  of  the  first 
amendment.  See  text  accompanvmg  notes  96-97  infra. 

Unlike  the  categones  of  speech  held  to  be  exempt  from  first  amendment  protection  in 

Ckapbmkj,  however. commeraal  speech  does  not  "bv  (its)  ver>'  utterance  inflict  injurv."  315  U.S. 
at  572.  .Morrover.  now  that  first  amendment  arralysis  has  developed  bevond  the  "clear  and 

presem  danger"  test,  whatever  jusufication  there  may  have  been  for  the  Valenttnf  holding  no 
longer  exists. 

•»  S16U.S.at  55;  vv- Valentine  v.Chresiensen.  122  F.2r:  51 1.  515-16  «c  n.5  (2d  Or.  1941). ••  Id. 

"  See  \irginia  State  Bd.  of  Pharmacv  v.  Virginia  Citizens  Consumer  Council.  Inc..  425  U.S. 
748.759(1976). 

••  Bigelow  V.  Virginia.  421  U.S.  809.  819(1975). 
••  Breardv.  Akxandna.341  L  .S.b2*-^(  1 93 1)  (door  to  door  sales  of  magazines):  r^.  Fhomasv. 
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B.    Application  of  the  Commercial  Speech  Doctrine 

Shortly  before  Valentine  was  decided,  the  Court  held  that  ordinances 
requiring  individuals  to  obtain  a  permit  before  distributing  handbills  could 

not  be  applied  to  bar  distribution  of  religious  materials  involving  the  solici- 

tation of  funds.^®  After  Valentine,  the  Court  upheld  an  ordinance  that  re- 
quired all  door  to  door  salesmen  to  pay  license  fees  before  soliciting;*'  on 

rehearing,  however,  the  Court  held  that  such  ordinances  could  not  constitu- 

tionally be  applied  to  vendors  of  religious  literature. 2*  The  Court  conceded 
that  the  line  between  commercial  and  religious  activity  was  difficult  to 

draw.*^  On  the  other  hand,  the  Court  held  in  Brenrd  v.  City  of  Alexandria** 
that  a  city  could  completely  proscribe  door  to  door  sales  of  secular 
magazines. 
The  Court  could  have  resolved  the  conflict  between  these  cases  by 

holding  that  the  free  exercise  clause  protects  nonexpressive  conduct  as  well 

as  speech,  while  the  freedom  of  expression  clauses  do  not.*^  Instead,  the 
Court  relied  upon  both  guarantees  to  protect  the  sale  of  religious  speech 
and  invoked  the  commercial  speech  doctrine  to  justify  regulating  the  sale 
of  secular  speech.  Because  religious  speech  in  a  commercial  context  was 
protected  while  secular  speech  was  not.  the  cases,  taken  together,  implied 
that  religious  speech  was  more  protected  than  secular  speech.  Thus,  the 

decisions  unnecessarily  suggested  that  the  government  must  favor  religii  •  s 
speech  over  speech  unrelated  to  religion — a  suggestion  potentially  incom- 

patible** with  the  values  underlying  the  establishment  Hause.*' 
In  cases  that  sought  to  hold  a  newspaper  civilly  or  criminally  liable  for 

printing  advertisements,  the  Supreme  Court  delineated  the  scope  of  the 
public  interest  test  that  had  originated  with  the  lower  court  in  Valentine.  In 

Collins.  323  U.S.  516  (1945)  (invalidaiing  rcquirrmem  thai  salaried  union  organizer  obuin 
permit  before  soliciting  union  membership  and  concomitant  membership  fees). 

«•  Schneider  v.  State.  308  L'.S.  147  (1939);  r/  Jamison  %.  Texas.  318  I'.S.  412  (1943) 
(protecting  handhil!  with  invitation  to  religious  meeting  on  one  side  and  advertisement  of 
religious  work  for  sale  on  reverse). 

»•  Jones  V.  Opelika,  316  U.S.  584  (1942).  i-aratfd  on  rehrahng.  319  U.S.  103  (IW.3). 
"  Jones V. Opelika. 3 19 L.S.  103(1943).  Murdockv.Pennsvlvania.319L.S.  105 (1943) (door 

to  door  sales  of  religious  booki  and  pamphlets). 
««  Murdock  V.  Pennsylvania.  319  l.S.  105.  1 1 1  (1943). 
««  54 1  f.S.  622(1951). 
'*  The  first  amendment  is  not  absolute  in  its  protection  of  either  freedom  of  speech  or 

freedom  of  rebgion.  t  xccpt  insofar  as  ii  protects  freedom  <.f  religious  belief.  Revnolds  v.  United 
States.  98  U.S.  145  (1878).  Nonetheless,  conduct  ro*>ted  in  religious  bebef  may  be  protected 
esen  when  the  government  interest  in  regulation  is  both  legitimate  and  substantial.  See  Wiscon- 

sin V.  Voder.  406  U.S.  205  (1972)  (.Amish  refusal  to  compiv  with  compulson  school  attendance 
bws  proteaed);  Sherbert  v.  Verner.  374  U.S.  398  (1963)  (Seventh  Day  Adventist  refusing  to  be 
available  for  work  on  Saturdays  entitled  to  unemployment  benehts).  In  contiast.  the  presence  of 
a  minor  element  of  conduct  associated  with  speech  may  subject  speech  to  regulation.  See 
Teamsters  Local  695  v.  Vogt.  Inc..  354  U.S.  284  (1957)  (picketing  involves  nonexpressive 
conduct  as  well  as  speech). 

«•  Cf.  Serbian  Eastern  Orthodox  Diocese  v.  Mibvojevich.  426  U..S.  696.  728  (1976) 
(Rehnquist.  J.,  dissenting);  Watwrn  v.  Jones.  80  U.S.  (13  Wall.)  679.  714  (1872)  '  (r)eligious 
organizatitms  come  before  us  in  the  same  attitude  as  other  voluntary  associations"). 
"  "Oinsress  shall  make  no  law  respecting  an  estabbshment  of  rebgion  .  .  .  ."  U.S.  Const, amend.  I. I 
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New  York  Times  Co.  v.  Sullivan,^"  the  Court  invoked  the  first  amendment  to 
bar  a  libel  action  based  upon  an  advertisement  in  which  the  NAACP  had 

appealed  for  funds  to  combat  the  effects  of  alleged  racial  discrimination  by 

Alabama  police.  Although  the  (>)uri  could  have  held  that  the  commercial 

speech  doctrine  did  not  applv  to  advertising  placed  by  nonprohi  crganiza- 

lions,  it  instead  elected  to  distinguish  I'olenliue  by  adopting  the  content- 
based  public  interest  test.  The  (iourt  determined  that  the  mformation  in  the 

advertisement,  albeit  inaccurate,  was  information  of  public  interest  and  thus 

held  that  the  advertisement  was  protected  bv  the  f.rsi  amendment.--' 

In  Pittsburgh  Press  C.n.  v.  Pittshur'^h  CimimisKum  on  Human  Relations. "^^  how- 
ever, the  Courts  3-4  niaioritv  relied  upon  lalrntme  to  affiim  an  order  that 

prevented  a  newspaper  iron)  classifxirig  its  "He!})  Wanted'  adverll^fments 
according  to  sex.  Ihe  Court  held  that  the  nev\s[)aper  was  subject  to  regula- 

tion because  its  <ex-de^ignale(l  headings  fanlnated  violation  of  an  ordinance 

that  forbade  discrimirK'rion  in  emplo\ment.  More  signihcantlv.  the  Court 

characterized  the  cl.issified  adveiiisenuins  as  proposing  an  ordinarv  com- 

mercial transaction.^'  in  so  dojng.  the  ('ourt  did  not  consider  the  public 
interest  in  information  legarding  the  avaiiabiiiiv  of  jobs  during  a  recession. 

In  Bigelow  V.  I'lrginm.^-  on  the  other  hand,  the  Court  held  that  an  advertise- 
ment placed  b\  a  piodt-making  abortion  refetial  service  did  satisfv  the 

public  interest  test  and  was  therefoie  prol- •  ted  b\  the  hrst  amendment. 

Lehman  v.  Cit\  o)  Shaker  ////^///s-*^  produced  vet  another  anomalous  result. 
Plaintiff,  a  political  candidate,  brought  suit  when  he  was  unable  io  purchase 

space  on  the  cit\*s  transit  svstem  for  his  campaign  advertisements  because 
the  city  barred  all  political  advertising  from  the  system.  Reiving  upon  the 

first  amendment  and  the  ecjual  protection  clause  of  the  fourteenth  amend- 
ment, plaintiff  argued  that,  inasmuch  as  the  citv  permitted  commercial 

advertising,  the  citv  had  established  a  public  foi um  and  had  failed  to  make 

the  forum  available  without  disciiminating  on  the  basis  of  the  content  of  the 

advertising.^^  The  unprotected  status  of  commercial  speech  led  thcC'ouri  to conclude  that  thecit\  had  not  created  a  first  a..iendmeni  .orum  on  its  transit 

system. ^^  I  hus.  because  commercial  speech  was  »/;< protected,  the  citv  could 
affof<i  it  more  exposure  than  protected  political  speech  without  unlawfullv 

discriminating  on  the  basis  of  content. 

C.     Results  of  Ihe  Commercial  Speech  Dik trine 

Although  the  policies  underlving  the  commercial  speech  doctrine  rnav  not 

be  readiK  discernible,  its  vices  are  apparent.  .Application  of  the  doctrine  in 

»•  Mf>  IS.  2M  (l«»(.4) 
"  /»/   al  *JtKv 
"  A\.\  IS  ;i7r>(i«»7:<i 
"  Id  al  :WM. 

"  V2\  IS   80<.»(M»7*'> 
"  4IH  IS   I'WS  (IW74) 

^*  Id   ai  MW    S..  ///...  I'oIm.-  I)<i>i  v    V«...irv    4r)«  IS   92  (I97L*) 
'*  4IH  IS.  al  M)\. 
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Breard  suggested  that  secular  speech  was  less  proteaed  than  religious 
speech,  a  result  inimical  to  the  neutrality  demanded  by  both  the  establish- 

ment and  the  freedom  of  expression  clauses  of  the  first  amendment.  In 
Lehman,  the  doctrine  provided  a  basis  for  restricting  protected  political 
speech.  The  most  objectionable  aspect  of  the  commercial  speech  doarine, 
however,  was  its  application  in  the  newspaper  cases.  The  public  interest  test 
permitted  courts  to  grant  certain  advertisements  preferential  treatment  on 
the  basis  of  a  subjective  assessment  of  the  interest  that  the  public  might  have 

ill  (te  advertisement's  message.  A  test  that  allows  judges  to  apply  their  own 
\J,:  i%  in  determining  whether  content  is  of  public  interest  is  too  precarious  a 

measure  of  first  amendment  rights.^*  The  prohibitions  of  the  first  amend- 
ment suggest  that  the  power  to  determine  whether  information  is  of  interest 

is  a  power  that  the  framers  reposed  in  the  people,  not  in  the  government. 

The  Court's  decision  in  Virginia,  holding  that  commercial  speech  is  within 
the  ambit  of  the  first  amendment,  therefore  occasions  some  optimism.  But 
Virginia  is  almost  as  much  a  conundrum  as  Valentinf.  While  equating  the 
importance  in  first  amendment  analysis  of  commercial  and  political  speech. 
the  Virginia  opinion  nevertheless  attempts  to  cl*ng  to  some  basis  for  dispa- 

rate treatment  of  the  i  .o  classifications. 

I>  .    The  Firgima  Decision 

A.    The  Opinion 

In  Virginia,  the  Court  confronted  a  statute  that  imposed  sanctions  upon 

pharmacists  who  advertised  drug  prices.  Plaintiffs,  who  characterized  them- 
selves as  a  group  of  prescription  drug  consumers,  sought  an  injunction 

against  enforcement  of  the  statute,  claiming  that  it  violated  the  first  and 
fourteenth  amendments.  A  three-judge  district  court  granted  the  injunc- 

tion, declaring  the  statute  unconstitutional;  the  Supreme  Court  affirmed.*' 
The  Court  first  considered  whether  the  plaintiff  consumers  had  standing 

to  challenge  a  statute  that  penalized  only  pharmacists  for  publishing  drug 
prices.  The  majority  resolved  tliat  issue  by  holding  that  the  plaintiffs  had  an 
independent  first  ar.iendment  right  to  receive  advertising  that  another 

wished  to  convey.*"  .Next,  in  order  to  demonstrate  the  limited  application  of 
the  commercial  speech  doctrine,  the  Court  reviewed  the  cases  that  had 

carved  out  the  doctrine's  many  exceptions.**  Finally,  the  majority  gave  its 

^  Justice  Douglas  has  remarked: 
SThe  public  interest  test.)  as  Justices  Harlan.  Marshall,  and  Stewart  recently  obseived.  will 
urther  require  this  Court  to  poll  itself  with  increasing  i  eguiantv  to  determine  what  events 
areof  sufficient  general  or  public  interest  to  deserve  protection   It  is  evident  that  thisorf 
hoc  approach  has  backed  the  C:ouri  into  the  same  subjective  quagmire  which  has  trapped 
the  judiciar>  .n  obscenity  cases. 

Dun  &  Bradstreet.  Inc.  v.  (Jrove.  404  U.S.  898.  904  (1971)  (dissenting  from  the  denial  of 
certiorari)  (citations  omitted). 

"  373  F.  Supp.  683  (t.D.  Va.  1974)  (three-judge  court),  affd.  425  U.S.  748  (1976). 
«  42Srs  at  7.S7 
»•  Id.  at  758-61. 
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reasons  for  extending  first  amendment  protection  to  "an  ordinary  commer- 

cial proposal." 
The  Court  explai.ied  that,  although  an  advertiser's  motive  may  be  purely 

economic,  the  societal  and  individual  interests  in  commercial  speech  justify 

its  protection.  For  the  ccmsumer,  the  personal  interest  in  the  product  adver- 

tised may  be  greater  than  the  interest  in  political  debate.*"  For  society, 

commercial  speech  is  "indispensable  to  the  proper  allocation  of  resources  in 
a  free  enterprise  svstem  (and)  to  the  formation  of  intelligent  opinions  as  to 

how  that  system  ought  to  be  regulated  or  altered."*'  The  Court  noted  that  a 

factory's  existence  might  depend  upon  its  ability  to  advertise,  and  "the 
practices  in  a  single  factory  may  have  economic  repercussions  upon  a  whole 

region  and  affect  widespread  s\sienis  of  marketing. '*^  The  majoriiv  conclu- 
ded its  argument  bv  cxpliciilv  recognizing  that  com.nercial  speech  and 

political  speech  further  the  same  ends: 

Therefore,  even  if  the  First  .Amendment  were  thought  to  be  primarilv 
an  instrument  to  enlighten  public  decisionmaking  in  a  democracy,  we 

could  not  sav  that  the  1  ree  How  of  information  docs  not  serve  that  goal.*' 

Chief  Justice  Burger  and  Justice  Stewart  wrote  concurring  opi^iions.  The 

Chief  Justice  emphasized  that,  because  drug  manufacturers  pre-fill  about 
ninetv-five  percent  of  prescription  dmg  units,  the  Court  s  decision  did  not 

implicate  advertising  of  prices  of  services  that  involve  a  high  degree  o.*" 
professional  skill — specificalK .  advertisemi  mi  ot  doctors'  a* id  lawyers'  fees.** 
Justice  Stewart  explained  that  the  holding  dii!  not  reach  misleading  advertis- 

ing.*^ Justice  Rehnquist  filed  the  sole  dissenting  opinion.  Doubting  that  the 
holding  could  be  limited  to  truthful,  nonprofessional  advertising,  he  urged 
that  the  majority  should  have  distinguished  between  ideological  advertising 

and  commercial  advertising.** 
Because  the  straightforward  offer  of  drugs  for  sale  is  prototypical  of  an 

ordinary  commert  iai  proposal.  I  ir^nin  goes  bevond  the  protection  afforded 

*'  iri.  at  ItVyatforti.  I.inniarL.  .Asvkn..  I tu.  \.  Township oi  Willingb<)ro.97S.  (it.  lb  14  r  1977). 
*'   4L>.=>  l.S.  at  Vr>.*) 

«  /f/.  at  lii.i.quohtif;  I  hnrnhill  v    ALibama.  :nO  T  S.  HS.  lO:^  (U'lO). 

*'  425  I'. S.  at  7H')(f(ioi  notes  omitted  I  I  he  (>»»Mi  heiented  .\.  Mciklejohn.  Free  Speech  and 
Its  Relation  to  S<U-(»ovirnment  (I94H>.  42.'^  I'.S.  at  7ti.T  n.l9.  Professor  Meikle|ohn.  a  philoso- 

pher and  leading;  first  aniendmeni  theorist,  ojntended  that  the  first  amendment  protects  anv 

coi.muinicauon  nefess.ir\  toselt-^^overnment:  speech  pertaiiiingtovotinj^. education. the itudv 
of  art.  literature,  philosophy  and  the  soeiucs.  and  public  discussion  of  public  issues.  To 
.Kfeiklejohn.  anv  le^ul.ltion  in  those  spheres  is  unconstitutional  .S^^  Meiklejohn.  The  First 
.Amendnwnl  Is  .m  Absolute.  1961  Sup.  (t.  Rev.  24.i. 

**  42.T  I'.S.  at  77:^-7.').  Subse<|uent  n^l'irgnun.  the  (ihief  Justice  dissented  from  a  decision  that 
ihe  hrst  aniendnien:  protects  advertisinK  th.ii  includes  pnces  of  routine  Icf^al  sen  ices.  Bates  v. 
Stale  Barof  .\n/ona.97S.  Ct.  2t>9I.27UM  1 977)  ( Bui  Ker.C.J..  concurring  in  pari,  dissenting  in 

part). 
«*  42.'»  IS  .11  77.VSO. 

*•  /r/  at  7MI-9U.  .Alternatixelv.  Justice  Rehnc|uisl  argued  thai  the  Court  should  have  struck 
the  first  amendment  balance  in  favor  of  the  states  inte-^st  in  protecting  the  pubUc  Irom  the 
thrt^t  of  excessive  promotion  of  drugs.  In  Bates  v.  State  Bar  of  .Arizona.  97  S.  Ct.  2H9I.  2719 
(1977)  (Rehnc^uisi.  J.,  dissenting).  Justice  Rehnc^uist  adhered  lo  the  pusiiion  that  commeraal 

advertising  is  U-vond  the  purview  of  the  hrst  amendment. 
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commercial  speech  in  previous  cases.  \ci  Virginia's  holding  is  a  narrow  one: 
the  state  may  not  completely  suppress  accurate,  empirically  verifiable  infor- 

mation about  products  essential  to  health  when  the  sale  of  the  products 
involves  only  minimal  skills.  Thus,  even  if  Virginia  ended  the  notion  that 
commercial  advertising  is  wholly  unprotected  by  the  first  amendment,  it  left 
open  the  possibility  that  commercial  speech  will  receive  less  protection  than 
other  categories  of  speech.  The  opinion,  however,  does  not  provide  a  con- 

vincing rationale  for  such  a  distinction.*' 

B.    Critique 

I.    The  "Different  Degree  of  Protection"  Commercial  Speech  Doctrine 

In  Virginia,  the  Supreme  Court  acknowledged  that,  to  the  individual, 
commercial  speech  might  be  of  greater  importance  than  political  debate. 
After  ascribing  to  commercial  speech  an  impact  equal  to  that  of  political 
speech,  however,  the  Coun  proceeded  to  limit  the  potential  scope  of  its 

decision.**  By  discoursing  in  terms  of  whether  commercial  speech  is  "wholly 
outside  the  protection  of  the  First  .Amendment."**  the  Court  indicated  that 
selective  protection  for  commercial  speech  based  upon  an  examination  of 
the  content  of  advertisements  may  survive  Virginia.  A  footnote  to  the  opin- 

ion reinforces  the  suggestion: 

In  concluding  that  con.riercial  speech  enjoys  First  Amendment  pro- 
tection, we  have  not  held  that  it  is  wholly  undifferentiable  from  other 

forms.  There  are  commonsense  differences  between  speech  that  does 

"no  more  than  propose  a  commercial  transaction ,"Pim^r^A  Press  Co.  v. 
Human  Relations  Comm'n,  413  U.S.,  at  385,  and  other  varieties.  Even  if 
the  differences  do  not  justify  the  conclusion  that  commercial  speech  is 
valueless,  and  thus  subject  to  complete  suppression  by  the  State,  they 
nonetheless  suggest  that  a  different  degree  of  protection  is  necessary  to 
insure  that  the  How  o^  truthful  and  legitimate  commercial  information 
is  unimpaired.^® 

Before  the  decision  in  Vir^uia,  advertising  tha?,  in  the  Justices'  opinion, 

*'  See  423  U.S.  at  785  (Rehnquist.  J.,  dissenting). 
**  The  Court  explicitly  reserved  the  questions  of  the  constitutionality  of  restrictions  upon 

speech  in  the  labor  context;  regulation  of  advertising  in  broadcast  media:  suppression  of 
advertising  related  to  illegal  activity;  suppression  of  advertising  by  professionals,  such  as  doctors 
and  lawyers,  whose  services  involve  considerable  skill;  and  reg.  .ation  of  misleading  advertising. 

Id.  at  770-73.  Despite  both  the  majority's  caveat  as  to  the  distinction  between  standardized 
products  and  professional  services  and  the  Chief  Justice's  suggestion  that  advertising  the  prices 
of  professional  services  might  be  mherentlv  misleading.  t</.  at  775  (Burger,  C.J.,  concurring), 
the  Court  in  Bates  v.  .State  Bar  of  .\r.zona.  97  S.  Ct.  269 1  ( 1 977).  held  that  state  bar  prohibitions 
on  the  advertising  of  prices  of  routine  legal  services  violated  the  first  amendment.  Thus,  when 
actually  confronted  with  the  question  of  misleading  advertising,  the  Court  adopted  an  approach 
that  is  different  from  the  one  suggested  both  by  the  kirpnia  dicta,  i^f  425  U.S.  at  77 1-72  8e  n.24; 

text  accompanving  note  50  in/ra.  and  bv  Justice  Stewart's  concurrence,  425  U.S.  at  775*81. «•  425  U.S.  at  761. 

**  Id.  at  771-72  n.24.  .Aiihough  Pittsburgh  Press  supports  the  proposition  that  advertising  of 
illegal  conduct  is  regulable,  the  yirginta  Court's  characterization  of  the  bsting  of  employment 
opportunities  in  Pittsburgh  Press  as  a  proposal  of  a  commerdai  transaction  suggests  that  the  most 
troublesome  aspects  of  the  commerdai  speech  doarine  may  survive  yirmnia. 
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contained  speech  of  public  in..eresl  was  protected  by  the  rigorous  rec^uire- 
ments  of  the  first  amendment,  while  regulation  of  other  advertising  was 

accorded  only  minimum  scrutiny  under  the  due  process^'  and  equal 
protection**  clauses.  It  is  difficult  to  know  precise!)  how  far  he»ond  prior 

case  law  rirginia  ventures.*^  L'ndoubtedlv.  advertising  of  prices  OigcMA^s  and 
routine  services  involving  only  comparatively  little  skilP*  cannot  be  com- 

pletely suppressed  when  the  government  has  only  paternalistic  reasons  for 

acting.**  In  cases  that  do  not  fall  into  that  limited  category,  Virginia  permits 

courts  to  continue  to  separate  "ordinary"  commercial  proposals  from  com- 
mercial speech  deemed  to  have  greater  significance.  Although  courts  must 

adhere  to  orthodox  first  amendment  docirines  in  scrutinizing  the  latter 

category ,  they  apparcnilv  mav  follow  ihe  ciirtaies  of  iheir  "common  sense"  in 
dealing  with  the  former. 

The  dicta  by  which  (he  Court  sought  to  limit  its  holding  is  incompatible 

Hilh  the  expansive  rationale  that  the  Court  provided  for  protecting  com- 
mercial speech.  \{,2iS\ht:Vir^ma  majoritv  suggested,  advertisements  indeed 

affect  decisions  fundamental  to  our  free  enterprise  system,  it  is  difhcult  to 
apprehend  why  advei using  should  receive  less  protection  than  other  lorms 
of  speech.  On  the  other  hand,  if  most  commercial  speech  does  not  have 

sufficient  social  significance  to  merit  full  protection,  a  new  dfKtrinal  state- 
ment seems  to  have  been  unwairanied.  The  Court  could  have  reached  its 

result  bv  concluding  that  the  sale  of  prescription  drugs  is  as  much  a  topic  of 
oublic  interest  as  is  the  sale  of  abortion  referrals,  and  rested  its  decision  on 

Bigelow  V.  Virginia.  If  the  Court's  departure  from  the  commercial  speech 
doctrine  of  Valentine  v.  Chrestensen  is  to  be  meaningful.  Virginia  must  be 

••  E.g.,  Hcadv  New  Mrxiro  Bd.of  F.xamincr^onOptomcin.  374  IS.  424  (196:*)  (advertis- 
ing e>cglass  prices);  Thomas  Cusak  Cxi.  v.  Ciu  of  Chicago.  242  L  S.  526  (1917)  (billboards); 

Rockvilic  Reminder.  Inc  v  I  nited  States  P«»stal  V-rv  .  4M0  F  2d  4  (2d  Cir.  1973)  ladvertising 
circular).  Unless  a  fundamental  n^hi  is  implicated,  the  due  process  clause  requites  onK  ihai 
regulation  not  be  whollv  arbitrars  or  irrational.  Srf  Railwav  F.xpress  .Agenc\.  Inc.  v.  New  York. 
336  f.S.  106.  109(1949) 

"  E.g..  Railwas  Kxpress  Agencv.  Inc.  v.  New  York.  336  l.S.  106  (1949)  (advertising  on 
\ehicles);  Packer  Corp  v    I  tah.  2M.=>  IS    IO=i  (I932»  (billboards). 

^'  Ihe  (in  •  '  louris  >vcn»  unicitairi.  i.imfMir,  Bcnchitai  Corp.  v.  I'lv,.  r.42  K.'Jd  61 1.  619 
(3d  Cir.  1976).  rrri.  (irnied.  97  S.  Ct.  1679  (1977)  (first  amendment  requires  that  VVi. 
use  least  restrictive  rcmedv  available  in  rej^ulating  misleading  advertising  slogan),  mul 

.Nickens  v.  White.  536  '".2d  802. 804  (8th  (  jr.  1976)  (hrsi  amendment  protects  pnsoner  s  nght  to 
receive  office  su|»pivc-aialogue).u-i(A  \\ainer-I.amoert  Co.  v.  FIC.  No.  76-1 1 38.  slip  op.  at  15-16 
(D.C  Cir.  .Aug  2.  1977)  (hrst  amendment  imposes  no  restriction  on  remedies  ff»i  misleading 

advenisin|{i.  anr/  MissisM,>i  Ciav  .Alliance  v  Coudelock.  5:">  F.2d  1073  (5th  Cir.  1976)  (state 
college  nenspaper  mav  rejuse  advertisement  oifenng  homosexuals  counseling,  legal  aid  and 

act  ess  to  b bra r\  ol  homoM-xual  literature  on  the  ground,  (fi/^n/ia.  that  sodomv  is  prohibited  bv 
Slate  law). 

»^  425  L  S  at  766-67.  ll^  n  25.  Sfntlw  Bates  v  State  Bar  of  .An/ona.  97  S.  Ct.  2691.  2694. 
2703  (1077)  ladveriisitig  in  issue  in\olves  pnces.  not  <|iiautv  of  services;  onlv  routine  services, 
such  .<s  changes  of  name,  uncontested  divorces,  simple  adopii(>n>  and  uncontested  bankruptcies 
lend  themselves  to  advertising). 

»*  See  425  L  S.  at  766-70; «/  Bates  v.  State  Bar  of  .Ari/ona.  97  S.  Ct.  2691.  2703-(M  (1977) 
(assumed  naivete  of  pubbc  an  insutlinent  |ustifuati<m  for  repressing  legal  advertising);  IJn- 
mark  .Assocs.  v.  lov^nshipot  Uillmgbtiro.  97  S  Ct.  1614.  1620(1977)  (fear  that  h«>iiieowners 

will  act  contra,  y  to  their  sell-iiuerest  insuf  finent  justihcauon  for  banning  real  estate  For  Sale" signs) 
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applied  so  as  to  give  force  to  the  Court's  reasoning.  Speech  that  serves  the 
important  interests  that  Virginia  recognized  will  still  be  subject  to  suppres- 

sion if  courts  may  continue  to  use  their  discretion  to  distinguish  between 
ordinary  advertisements  and  those  of  public  interest  in  order  to  determine 

which  **degree  of  protection"  to  grant. 

2.    Protected  Speech  vs.  Degree  of  Protection 

Until  Virginia,  speech  had  been  classified  as  either  protected  or  unpro- 
tected. Under  this  traditional  analysis,  regulation  of  all  protected  speech 

must  comport  with  first  amendment  standards,  while  unprotected  speech 

may  be  proscribed  as  the  legislature  wills. ^*  For  example,  the  Court  has  long 
held  that  sexually  explicit  speech  that  is  not  obscene  is  fully  protected,*^ 
while  obscenity  is  wholly  unprotected.^**  Of  necessity,  courts  must  scrutinize 
the  content  of  sexually  explicit  speech  in  order  to  separate  protected  from 
unprotected  speech.  Consequently,  the  Court  developed  procedural 
safeguards  to  ensure  that  an  examination  of  content  is  conducted  in  a 

manner  compatible  with  the  first  amendment.**  Once  the  examination  is 
completed,  anv  additional  issues  of  the  constitutionality  ot  government 
regulation  must  be  resolved  without  further  consideration  of  content. 

The  Court  in  Virginia,  however,  introduced  a  new  concept — different 

degrees  of  protection — and,  in  Young  v.  American  Mini  Theatres,  Inc.,*^  t! 

Court's  plurality  opinion  clarified  the  meaning  of  that  phrase.  Young  departs 
from  content-neutral  treatment  of  protected  speech.  Ymtnf^  upheld  a  zoning 
ordinance  that  required  theaters  showing  sexually  explicit  films  to  be  more 

than  one  thousand  feet  apart.*'  Plaintiffs  desired  to  show  adult  films  that 
were  not  obscene  but  that  fell  within  the  proscriptions  of  the  ordinance.  The 
Court  held  that  the  regulation  was  permissible  under  the  first  amendment 
because  the  ordinance  limited  only  the  place  where  speech  could  occur  and 

did  not  completely  suppress  protected  speech.**  The  plurality*^  also  held 
that  the  zoning  scheme  did  not  violate  the  equal  protection  Hause  because 
the  state  was  not  discriminating  among  sexually  oriented  films  on  the  basis  Oi 

their  underlying  social,  philosophical,  or  political  messages.**  Finally,  the 

»•  Kingslcy  BfK>ks.  In<.  v.  Brown.  354  L  S.  436,  441  (1957). 

»'  Winicn,  v.  New  York.  333  U.S.  507.  510  (1948):  "Though  wc  can  sec  nothing  of  any 
possible  value  to  society  in  these  maga/.nes.  thev  are  as  much  entitled  to  the  protection  of  tree 

speech  as  the  best  of  bteraiure."5><  aho  Roth  v.  United  .States.  .345  U.S.  476. 4H7  (1957)  (sexuallv 
explicit  speech  and  r>b5cenitv  not  svnonvmous). 

»"  Sfe.  e.g..  .Miller  v.  California.  415  U.S.  15  (197.3);  Roth  v.  United  States.  345  U..S.  476 
(1957) 

*»  E.g..  Blount  V.  Riz/i.  400  U.S.  410.  417-21  (1971);  Freedman  v.  Mar\land.  3H0  U.S.  51. 
.58-59(196.5). 

*•  427  U.S.  .50(1976). 
••  Id.  at  52-53. 
«  W.  at  62-63. 

•*  Justice  .Stevens  wrote  lor  the  Court.  Chief  Ju^tiic  Burger  and  Justices  P<iwell,  Rehnt^uist 
and  White  formed  a  m.  »nty  <»n  Farts  1  and  II  of  the  r)pinion.  which  held  that  the  challenged 
ordinance  was  nciiher  vague  nor  violative  of  the  hrst  amendment.  Justice  P<iwe!l  did  not 

subscnl>e  to  the  rationale  set  forth  in  Part  1 1 1  of  the  oninion.  leaving  only  a  pluralilv  to  suppon 
the  anaKsis  <»f  the  equal  protection  insuc. 

•«  427  U.S.  at  70. 
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plurality  upheld  the  ordinance's  distinction  between  sexually  explicit  films 
and  films  without  explicit  sexual  content,  citing  Virginia  foi  the  proposition 
that  some  classes  of  protected  speech  are  less  important,  and  therefore  less 

protected,  than  others.®'^  Justice  Stevens,  writing  for  the  plurality,  elabo- 
rated: 

(Ejven  though  we  recognize  that  the  First  Amendment  will  not  tolerate 
the  total  suppression  of  erotic  mateiials  that  have  some  arguably  artistic 

value,  it  is  manifest  that  society's  interest  in  protecting  this  type  of 
expression  is.  «♦  a  wholh  different,  and  lesser,  magnitude  than  the 
interest  in  untrammelcd  political  debate  ....  [F]ew  of  us  would  march 
our  sons  and  daughters  off  to  war  to  preserve  the  citizens  right  to  see 

•"Specified  Sexual  Activities  *  exhibiteci  in  tiic  theaters  of  our  choice. *'* 

Apparently,  implicit  in  the  concept  of  "a  degree  of  protection"  is  the  view 
that  there  is  to  be  a  sliding  scale  of  protection  for  protected  speech.  Protected 

social,  philosophical  and  political  expression  r%ili  be  at  the  apex,  with  pro- 
tected sexuallv  explicit  speech  and  commercial  speech  at  the  base. 

Young  does  not  indicate  that  the  Court  i  abandoning  the  protected- 

unprotected  dichoiomv;"'  rather,  the  Court  is  permitting  a  second  content- 
based  discrimination.  As  alwavs.  courts  must  examine  content  in  accordance 

with  procedural  safeguards  to  ensure  that  no  proieaed  speech  is  totally 

suppressed.  In  order  to  ascertain  the  applicable  degree  of  protection,  how- 
ever, judges,  or  possiblv  administrators,  mav  nov  examine  content  further 

to  decide  whether  speech  associated  with  labtjr  affairs  is  social  or  political: 

whether  sexuallv  explicit  literature  has  more  than  "some  arguably  anistic 

value":**  and  whether  advertisements  contain  political,  lux^ial.  or  philosoph- 
ical speech,  or  are  just  ordinary  commercial  proposals.  Neither  Youug  nor 

Virginia  mandates  any  procedural  safeguards  for  making  this  determina- 
tion. 

To  regulate  fully  protected  speech,  government  must  establish  the  exis- 
tence of  a  compelling  interest  in  the  regulatioi..  If  speech  falls  into  a  category 

that  recei\cs  oiilv  a  degree  of  proteaion.  however,  the  strength  of  the 

government  interest  required  to  suppress  speed,  mav  varv  .iih  a  court's 
perceptii.nof  the  value  ot  the  particular  speech.  Regulation  that  is  rationally 
related  to  a  police  power  goal  that  is  less  than  compelling  may  or  may  not 
successfully  infringe  u|K>n  the  right  to  freedom  of  expression.  For  example, 

in  Virginia,  the  Court  struck  down  suppiession  of  advertising  by  pharm'  'ists 
despite  an  asserted  slate  interest  in  the  quality  of  health  care  services  and  of 

•*  Id.  at  tiH-»i«»  !v:  n.lVJ. 
••  Id   at  10. 

••  Pioft^MH  Kalvcn  ihoiighi  ihai  New  York  Times  (>>.  v.  Sullivan.  .S76  I'.S.  254  (1964). 
prr>aged  ihc  i-iul 4)t  whai  he  lerined  ihe "tuiHlevel  s|>eech  '.heoi  v" in  liful and  <)l>s( eniiv  cases.  In 
hi^  vi«-u.  ah(iliti(in  of  ihe  unpruteiied  status  would  be  "a  iiappv  revolution  of  tree-s|K'ctli 
diKtrine."  Kalxen.  I  he  New  ̂ 'ork  Times  ('.ase:  A  Note  on  '*  Ihe  Cenital  Meaninj<  ol  the  First 
.Amendment.     \\*f>\  Sup  Ct    Rev    191.  L>or> 

•"  h>r  an  observ.ition  that  terianj  sexuallv  explicit  literature.  sii<  has  Aristophanes' /.vuf/ra(a. 
Chaw er'sC  ft ti In hun  Talrs.  .nid  the  Bible.  enjo\  a"classic  pnvile}<e"inobsrenitvlaw.see  Kalven. 
Ihe  MetaphxsicNol  the  ki\N  of  Obscmitv.  I'.MiOSup.  i.\  Rev.  I.  \%\h.  I*rc>un»ablv.  the  classic 
privile){e  will  Nliti  iia\e  to  be  lerogni/cci  under  iiu-  tiem  nr  of  protection  anai\.Ms. 
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professional  standards.**  Similarly,  in  Unmark  Associates  v.  Township  ofV^ill- 

ingboro/^  the  Court  invalidated  a  ban  upon  the  posting  of  real  estate  "For 

Sale"  signs  on  front  lawns  while  recognizing  that  the  town  had  promulgated 
the  regulation  in  order  to  achieve  the  "vital*  goal  of  stable,  racially  integrated 

htiusing.' '  In  Bates  v.  State  Bar  of  Arizona,''^  the  state  cited  several  substantial 
reasons  for  its  prohibition  against  legal  advertising,  among  which  were 

concerns  about  consumer  deception,  barratry  and  the  quality  of  legal  ser- 

vices.'' In  each  instance,  the  Court  held  that  the  regulations  were  either 

inappropriate  or  unnecessaiy  to  attainment  of  the  states  objectives. '^  On  the 
other  hand,  the  government  interest  that  sufficed  to  uphold  regulation  in 

Young  was  the  preservation  of  the  character  of  neighborhoods.^''  The  lower 
court  in  Young  had  held  that,  while  the  interest  was  a  compelling  one,  the 

ordinance  was  not  an  appropriate  means  of  achieving  that  end.'^  •  .harac- 
terizing  the  state's  interest  as  one  meriting  "high  respect,"  ihr  ̂   jpreme 
Court  determined  that  the  city  must  have  an  opportu;;ii^  to'*exp'  nsnent"  in 

order  to  preser\e  the  quality  of  urban  life.'' 
Thus,  although  the  Court  appirently  conceived  the  degre«  of  protection 

doctrine  as  a  means  of  reconciling  first  amendment  protectic  n  for  commer- 

cial speech  with  regulation  of  misleading  advertising,'"  the  Court  has  not  yet 
used  the  doctrine  for  that  purpose.  Instead,  the  doctrine  has  been  invoked 
only  to  uphold  restrictions  on  sexually  explicit  speech  in  Young,  thereby 
demonstrating  that  the  doctrine  is  both  susceptible  to  ad  hoc  application  and 
capable  of  diluting  protection  for  classes  of  speech  that  heretofore  have  been 
fully  protected  by  the  first  amendment. 
Some  protected  speech  undoubtedly  proves  to  be  of  greater  social  value 

than  the  rest.  If,  as  Virginia  reasoned,  however,  the  rationale  for  protecting 
speech  is  to  enable  society  to  receive  information  that  aids  in  decision 

making,  the  hierarchy  contemplated  in  Young  will  not  serve  first  amendment 

interests.  A  blunt  classification  of  speech  cannot  accurately  rellect  its  poten- 
tial value:  the  most  banal,  trivial  message  with  some  relation  to  politics  simply 

is  not  more  important  than  all  other  forms  of  speech.  Moreover,  in  a 
complex  society,  speech  does  not  fall  neatly  into  categories.  A  sexually 
explicit  film,  for  example,  may  be  advocating  a  more  sexually  permissive 

society.'*  There  may  be  no  underlying  scKial  message  because  the  medium  is 

••     25  U.S.  at  767-68. 
'•  97  S.  a.  1614(1977). 

"  Id.  at  I6I6.  1619.  ■* 
"  97S.  Ct.  2691  (1977). 
"  Id.  at  27()l-t)6. 

'*  Id.;  Unmark  .\ssocs..  Inc.  v.  Townshipof  Willingtxjro.  97  S.  i'.\.  at  1619-20;  Virginia  .State 
Bd.  of  Pharmacy  \.  \'irginia  (jti/ens  Consumer  (louncil.  Inc..  425  L'.S.  at  ■"68-70. 
"  427  L'.S.  at  71-72  (plurality  opinion). 
'•  .American  NfimTheaires.  Int.  v.(;iibl)s.. 518  F.2d  1014.  1019-20  (5th  Cir.  \91b).rn'dsuh 

nnm.  Young  v.  American  .Mini  Theatres.  Inc..  425  U.S.  .50  (1976). 

•'  425  f.S.  at  71  (pluralit%  opinion). 
»•  See  42-  U.S.  at  771-72  it  n.24. 

'•  Cf.  Brief  for  Petiiitiner  at  2-5.  .Southeastern  Promotions.  Ltd.  v.  Conrad,  420  U.S.  546 
(1975). 
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the  message.  Labeling  a  film  pornography  rather  than  speech  of  social  value, 
and  then  allowing  that  nomenclature  to  determine  the  applicable  degree  of 

protection,  serves  only  to  preserve  the  status  quo  and  to  ensure  that  such 

speech  does  not  become  an  effective  instrument  of  social  change/'"  Thus,  by 
the  very  process  of  singling  out  certain  kind*;  of  speech  for  greater  protec- 

tion, government  can  subtly  influence  thought.  Constitutional  adjudica- 

tion should  not  serve  to  order  the  people's  priorities.**'  The  first  amend- 
ment entrusts  that  function  to  the  Iree.  unselective  flow  of  information 

and  ideas. 

The  optimistic  view  ai  Young's  approval  of  twofold  content  discrimination 
is  that  the  opinion  onlv  exemplifies  the  Court's  special  sensitivitv  to  the 
problems  of  local  land  use  regulation.*'-  Perhaps  broad  generalizations  re- 

garding the  value  of  (lasses  of  speech  are  necessarv  in  zoning  law.  which  is 

directed  at  land  useaiidrioi  at  expression/"  Whatever  the  meiils  of  allowing 
reasonable  legulaiion  of  speech  in  the  /oriing  context,  the  value  of  commer- 

cial speech  cannot  Ik*  measured  bv  the  test  applied  in  Young — an  assertion 
that  is  supported  bv  (onsidering  comnjercial  speech  in  conjunction  with  the 

recipient's  interest  in  leceiving  advertising. 

*).     The  Right  to  flear 

.An  advertiser's  interest  in  speaking  is  pnncipallv  economic,  and  the  first 
amendment  does  not  insulate  economic  inieiests  from  government  regula- 

tion. Therefore,  whether  the  first  amendment  right  lies  with  the  speaker  or 
with  the  listenei  is  paiticularlv  signifjcant  in  the  sphere  of  commercial 
speech.  Although  a  number  of  Supieme  Court  decisions  have  accordec* 

great  weight  to  the  interest  of  the  recipient  of  speech."^  Virgima  is  the  first 
case  l<>  hold  that,  when  a  willing  speaker  exists,  a  willing  listener  has  a  first 
amendment  right  to  receive  information. 

The  goal  of  the  first  amendment  is  to  ens  ire  the  free  flow  of  information 

'•  **Thrrfisdanj{fr  in  that  tmirsc.  the  danger  f>l  bcndinj^  ihe  pxipular  mind  lo  new  norms  of 
tonrormilx  "  I  niled  Stales  \  I  welve  2'M?  H.  Reels  ol  Super  8MM  Film.  413  IS  I2:<.  137 
(I97.H)  (Douglas.  |..  dissenlingr 

•"  <:f.  West  \  iigini.i  Slate  Bd  ot  Pduc  v.  Bariieiie.  319  I'.S  624  ( 1943)  (prohibition  ngains' 
planng  potititx  .il>o\r  religion). 

"*  S#r.  r.^.  Village  ot  IklU  leiie  \  Boiaas.  4l(i  I'.S.  I  (1974)  (asvKialional  iiglilv  not 
invaded  bv  zoning  oidituuue  limning  ioiv\oihe  numbei  of  unrelated  persons  who  ma\  otcupx 

a  dwelling);  Furlid  \.  .Ainlilei  Re.iliv  i-u..  272  I'.S.  36.'>  ( I92('»)  (zoning  ordinanic  (hat  reduces 
propeilv  v.iiue«  iiol  violalivt-  o|  due  pimess).  In  Ltumatk.  the  (!ourt  was  <Hreltil  lo  note  that  th«.' 
town  had  not  l>aniu-<l  signs  on  launs  lor  aeMheiii  reavwis — as  would  have  been  the  <ase  had  the 
iirdinante  been  a  lrue/<ining  legiilation.  Linmark  .Asmhs.  v.  Township  ol  Willingbfuo.  97  .S.  C.l. 

ai  1619: //  John  I)<»nnelK  \  S(.ns  \  Outdoor  .Advertising  Bd..  197.')  Mass.  .Adv.  Sh.  34.'>().  339 
N.K.2d  709  (aeslheii<alh  nioiivaied  ban  on  (.ommeicial  billboard  advertising  upheld  against 
hrst  amendment  «h.illcnge). 

"'  |usliie  I'owell.  who  (ast  the  decisive  vote  in  Yminp.  disagreed  with  the  pluialitx's  appliia- 
lion  of  the  degree  of  pioieiiioii  dtHinne  He  viewed  the  zoning  ordin.uue  ;•>  "An  exa»'iple  oi 
innovative  laml-use  legiilation.  iinpli(aiing  First  Amendment  coiuerns  onlv  inculentallv  and  to 

a  limited  extent.'  427  IS.  ai  73  (Powell,  j..  (oniiiiiing  in  part  and  dissenting  in  part).  .S«r  «/>« 
Ijiimaik  AsMHs.  v.   lownsliip  ol  Willingboro.  97  S.  (it.  at  1619. 

"♦  Srr.  f.ii-.  i'loiunu  I  v  Mattinez.  416  IS.  391)  ( 1974):  Red  Ijon  Broadcasting  (o.  v.  FCC. 
.39.T  IS.  3t  7  (19»)9» 

33-291   O  -  78 
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necessary  for  competition  in  the  marketplace  of  ideas.**  The  right  to  hear  is 
as  essential  to  this  goal  as  is  the  right  to  speak,  for  the  right  to  speak  is  hollow 

unless  someone  can  I'sten.*®  First  amendment  interests  can  be  served  onlv  by 
protecting  more  than  the  act  of  mouthing  words  or  sefiin»^  ti.em  down  on 

paper.*'  There  must  be  a  right  to  reach  others,  to  persuarV  i  'hers,  to  debate. 

Safeguarding  the  speaker's  right  to  reach  a  willing  audience  may  adequately 
protect  those  rights;  however,  the  first  amendment  also  proi*?cts  an  individ- 

ual's in  tt  rest  in  learning.**  There  must  be  a  right  to  the  in:ormation  neces- 
sary t»-  formulate  new  theorie: ,  to  reevaluate  old  ones,  lO  make  import?»'t 

social  ind  personal  choices. 

Pre  Virginia  cases  demonstrated  that,  under  certain  circumstances, 

salt.f ;  .rding  the  listener's  interest  might  require  that  speech  receive  greater 
protection  than  it  would  if  only  the  speaker's  interest  were  implicated.  When 
assessing  the  validity  of  prison  mail  regulations  in  Procunir.  v.  Martinez*^  for 

example,  the  Court  found  it  unnecessary  to  decide  whether  an  individual's 
first  amendment  nghts  survived  his  incarceration.  Instead,  the  Court  held 
that  arbitrary  censorship  of  both  incoming  and  outgoing  mail  infringed  the 
first  amendment  rights  of  noninmate  correspondents.  Under  Procunier, 
then,  the  legitimate  interests  of  recipients  provide  sulHcient  reason  for 

•»  Abrams  v.  United  Suies.  250  I'.S.  616.  630  (1919)  (Holmes,  j..  dissenting). 
••  Cf.  Sunley  v.  Georgia.  394  U.S.  557  (1969)  (right  to  possess  obscene  literature  in  one's 

home).  There  are  no  correlative  rights  to  receive  or  purchase  obscene  literature,  to  transport  it 

in  interstate  commerce,  or  to  impKJrt  it  from  another  countrv  for  personal  um*.  United  State*  \ . 
Twelve 200-Ft.Reel$of  Super  8MM.FiIni.4 13  U.S.  123. 128  (1973).  Justice  Blackobscrved  that 
ihe  right  defined  in  Stanley  therefore  consisted  onlv  of  the  right  to  compose  an  obscene  trai  t  in 

the  attic,  print  it  in  the  basement  and  read  it  in  the  living  room.  Lnited  States  v.  Thiri\-St\en 
Photographs.  402  U.S.  363.  382  (1971)  (Black.  J.,  dissenting). 

"  Cf.  Procunier  v.  Martinez.  416  US.  396.  408  ( 1974). 
••  In  Thomhill  v.  Alabama.  .^10  U.S.  88.  102  (1940).  the  Cxiurt  perceived  that  the  ««... 

individual  education  is  emboci«^(jsn  the  first  amendment: 

The  exigencies  of  the  colonial  period  and  the  efforts  to  secure  Ireedom  fro*^  "ppressivc 
adminibtrauoii  dcNeloped  a  bro.idf  neci  ̂ inception  ot  tht-si-  lifn-jties  .tv  ,Mit-<|ii.«»f  to  sunpli 
ihe  pubbc  need  for  information  and  educauon  with  respect  to  the  signihcani  issues  of  the 

times.  The  Continental  Congress  . . .  referred  to  the  "hve  great  rights"  and  said:  "The  last 
right  we  shall  mention,  regards  the  freedom  of  the  press.  The  importance  ol  this  ciinsists. 
besides  the  advancement  o(  truth,  science,  moralitv.  and  arts  in  general,  in  its  difiusKin  oJ 
bberai  sentiments  on  the  administration  of  Go%ernment.  its  readv  (uminunication  ot 

thoughts  between  subjects,  and  its  consequential  promotion  of  union  among  them. 

whert'jy  oppressive  officers  are  shamec  or  intimidated,  into  more  honourable  and  just 
modes  of  conducting  affairs."  .  .  .  Freedom  of  discussion,  if  it  would  fulfill  its  histonc function  in  this  nation,  must  embrace  all  issues  ab«)ut  which  inform.itton  is  needed  or 

appropriate  to  enable  the  members  ot  society  t^^  cope  with  the  exigennes  ot  their  |>enod. 
Id.  at  102  (footnote  and  citations  omitted). 

Professor  Meiklejohn  viewed  education  of  the  individual  as  the  source  ot  the  citi/enrv's 
capacity  for  self-government,  which  in  turn  he  considcied  to  be  the  essence  of  the  first 
amendment.  .Meiklejohn.  jupro  note  43.  1961  Sup.  Ct.  Rev.  at  255.  257.  Although  d  majont\  of 
the  Court  has  never  whollv  adopted  his  views,  the  Court  seems  to  have  t^eeii  gteatlv  influenced 

by  the  concept  of  the  first  amendment  as  a  guarantor  ot  sell-go\ernnieni  in  democrac\. 
Brennan,  Tlie  Supreme  Court  and  the  Meiklejohn  liuerpretation  ot  the  Fir>t  Aniendment.  79 
Harv.  L.  Rev.  I  (1965).  Professor  Meiklejohn  was  a  leading  exponent  of  the  right  tohcai.  but  he 

loo  looked  to  the  motive  of  the  speaker:  "The  constitutional  stat  us  ot  a  merchant  advcrtisin'^  his 
wares,  of  a  paidlobbvist  hghtingtbr  the  advantage  of  his  clieni.  is  uiteiK  ditftrient  from  thai  of  a 

tuii^en  ̂ iiu  is  piaiitiiiig  loi  liie  general  welfare. "  A.  Meiklej«»tin.  supttt  note  4.H.  at  .'^9. 
••  416U.S.  396(1974). 
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proteciii  ̂   speech,  vhrther  or  noi  the  *neaker  can  assert  a  first  amendment 

righr  Therefore,  nsofir  as  uie  reripient's  right  to  information  is  at  issue,  the 
idenuty  of  the  spcc  V  er — v  hether  prisoner  or  seller — should  not  be  a  fact  of 
constitutioi...i  signiHcance. 

While  protecting  the  rijjhi  of  recipients,  Virginia  also  recognized  that  the 
potential  for  social  imp<ci  is  an  independent  justification  for  protecting 

sp**<rc:>.*°  Because  the  (  oun  identified  recipients'  nghis  and  social  impaa  as 
discrete  first  amendir.c  it  ccncerrs,  its  deiermina\ion  that  truthful  commer- 

ci?-l  speech  is  less  impr.nant  than  speech  v  iih  ideological  content  is  unper- 

suiisive.  After  conced.^n  ih;it  "an  rrdinary  commercial  proposal"  has  the 
capacity  to  trigger  funda^r.entil  '■o.ioeconomic  change,  if  i^  inconsistent  to 
evaluate  advertising  sole.v  on  the  i»asis  of  its  facial  conteiu.  That  truthful 

speech  appear  in  the  f«rn  of  rd  .ertising.  that  the  spcker's  interest  is 
purely  economic,  ihaj  5peerh  sup.  'ficiallv  appears  to  be  'an  ordinary  com- 

mercial proposal"  should  no-  detc  mine  the  degree  of  pre  teciion  that  speech 
receives.  Disparate  ireain^  .it  ot  ronimercial  speech  is  unjustifiable  when  the 

commercial  sptrech  interests  c  f  ;r  «:ividual  recipients  and  of  society  as  a  whole 
may  be  identical  to  the  inieicsc  implicated  in  speech  with  more  readily 

iccognizable  ideological  cr.nt*:nt.  Thus,  assuming  the  existence  of  both  a 
willing  speaker  and  truihtui  sj  ftch.  first  amendment  analysis  should  focus, 
as  Virginia  did  initially,  upon  the  listener  and  upon  the  potential  impact  of 
advertising.  Such  analysis  revrais  that  cor  imercial  speech  does,  in  fact, 

belong  in  the  real      "»♦  "ideas." 
For  the  recipient,  ih-^  conf^nt  of  advertising  mav  in  fact  be  exclusively 

ideological.  For  example,  a  political  candidate  may  claim  that  inflationary 

fijcal  polices  have  placed  basic  necessities  besond  the  reach  of  the  average 
American  laborer.  The  listener  needs  information  to  evaluate  the  assertion. 

to  respond  to  it.  to  vote  intelligently.  First  amendment  policies  are  served  if 
the  listener  is  able  to  obtain  that  information.  That  the  information  reaches 

the  listener  in  the  form  of  an  ordinary  commeraal  proposal  disseminated 

for  profit  motives  rathei  ilian  in  the  form  of  a  partisan,  and  possibly  unreli- 
able, speech  by  a  political  candidate  is  irrelevant  to  both  the  indiyidual  and 

society. 

In  addition  to  its  value  for  individual  recipients,  commercial  speech  has 

the  potential  for  substantial  social  impact.  Ecology- minded  citizens  might 
wish  to  purchase  those  products  that  are  least  harmful  to  the  enviionment. 

The  straightforward  offer  for  sale  of  a  refillable  pump  spray  bc'*'e  could 
have  greater  impact  upon  the  proliferation  of  disposable  aerosol  ̂ *ins  than 
would  a  bumper  sticker  with  dn  environmentalist  slogan  that  is  protected  by 

the  first  amendment.  Informatior.  about  the  price  and  availability  of  prod- 
ucts and  services  may  lead  to  rationing,  to  government  regulation  of  indus- 
try, to  the  development  of  new  economic  and  social  theories  or,  as  the 

Supreme  C.ourt  recognized  in  flfl/«,  to  increased  use  of  judicial  machinery.** 

••  425  r.S.  ai  IcX  IM. 
••  9"  *i  (■•.  at  ''"*».'v 
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All  a»-e  subjects  of  political  debate.  Thus,  it  may  well  be  that,  from  the 

redpitrit's  perspective,  no  commercial  proposal  is  "ordinary."  If  commercial 
speech  'generates  ideas  and  affects  public  and  private  decision  making,  it  has 
the  same  value  to  society  as  does  any  other  caiegon  of  speech.  Therefore, 
suppression  of  commercial  advertising  must  be  justified  under  traditional 
first  amendment  principles,  rather  than  rationalized  through  creation  of  the 

subjective  "degree  of  protection"  doctrine. 
IV.     Misleading  Advertising  as  Unprotected  Speech 

A.     Misleading  Advertising  as  Part  of  a  Course  oj  Sntirxpressive  Conduct 

Granting  full  protection  to  truthful  commercial  speech  does  not  preclude 

regulation  of  misleading  advertising.  Despite  the  Constitution's  unequivocal 
prohibition  against  laws  abridging  freedom  of  speech,  all  scholars  and  jurists 

agree  that  "[t]he  First  Amendment  was  obviouslv  not  intended  to  give 

immunity  for  every  possible  use  of  language.'*^*  U  interpreted  literally,  the 
first  amendment  would  render  unconstitutional  all  laws  against  crimes  like 

perjury  and  blackmail.  Recognizing  that  no  sovereign  would  so  disable  itself 

that  it  could  not  prohibit  such  speech, ^^  the  Court  has  always  denied  protec- 
tion to  speech  that  is  incidental  to  a  course  of  nonexpressive  conduct  that 

government  can  legitim:^  ely  proscribe.  Prohibiting  fraud  is  within  the  police 
power  of  the  states,  and  Congress  can  prohibit  fraud  that  affects  interstate 

commerce.  Thus,  misleading  advertising,  whether  viewed  as  misrepresen- 

tation*^ or  as  an  attempt  to  obtain  money  by  false  pretenses,  is  speech 
mingled  with  conduct,  a  class  of  speech  that  has  long  been  subject  to 

regulation."* 

•«  Frohwcrk  v.  United  States.  249  U.S.  204.  206  ( 1919).  Sfenlso  Dennis  v.  United  States.  M I 
U.S.  494,  524  (1951)  (Fr..,ikfurter.  J.,  concurring). 

•'  "We  venture  to  believe  that  neither  Hamilton  n<jr  Madison,  nor  anv  other  competent 

»>erson  then  m  later,  fy^r  supp''««?d  that  to  rrnkf  criminal  the  counseling  »)i'a  murder  within  the 
jurisdiction  of  Congress  would  oe  an  uiRonstuutionai  interference  uith  free  speech."  Frohwcrk 
V.  United  States.  244  U.S.  204.  206  (1919)  (Holmes.  J. .  toncuriiriij). 

•*  Misrepresentation  and  false  advertising  were  classed  with  perjurv.  conspirao  and  com- 

plicity by  encouragement  in  Konigsbergv.  Slate  Bar.  .<66L'.S.  36.  49  n.  10  (1961).  as  speech  that 
could  be  regulated  despite  the  absolute  prohibitions  of  the  hrst  amendment.  Srr  Comment,  Free 

Speech  and  the  Regulation  of  I.abeling  and  .\dveriising.  .^0  Food  Drug  Cxism.  L.J.  512.  52?-24 
(1975). 

••  Obtaining  monev  by  false  pretenses  was  a  crime  as  earlv  as  154 1,  especially  if  the  misrep- 
resentation affected  the  public.  Pearce.  1  heft  by  False  Pretenses.  101  U.  Pa.  L.  Rev.  967.  969  & 

n.IO  (1953).  A  later  English  statute.  30  (ko.  11  t.  24  (1737).  v%as  reenacied  in  ;.ii  .\inerican 
jurisdictions.  Pearce.  mpm  at  968  8c  n.6.  The  common  law  of  deceit  and  misrepresentation  had 
begun  developing  bv  1201.  W.  Prosser.  Handbook  of  the  l^w  of  Torts  6H5  (4th  ed.  1971). 

Moreover,  equitv  provided  relief  for  mistake  and  innocent  misrepre'<rntation  at  a  verv  early 
date.  Id.  at  687-90. 

The  court  has  used  such  historical  data  in  determining  whether  speech  is  iinproiettrd.  On 
finding  that  a  class  of  speech  had  been  legulated  un<ler  .Anglo- An^encan  law  before  1787.  the 
Court  has  on  occasion  concluded  that  the  f  ramers  did  not  intend  t«»  pr<iiec«  such  speech.  Roth  v. 
United  Stales.  354  I  .S.  476  ( 1957)  (obscenitv);  rf.  Beauhamais  v.  Illinois.  343  US  250.  2.58 

(I952)(bbel  regulated"  time  out  of  mind  ■).fl»<rr/.  New  York  limes  (>».  v.  .Sullivan.  376 1'.S.  2.54 
(!964;  ('•*:r'  '  ;:.;*-''C  f.-.Micials  that  is  not  rctlxl.  .1.  or  n:.:!:. »....'>!•.  I-L,.  !.>:.!  j::..itcied  even 
though  historical  evidence  ec^uivocal  as  to  whether  f  ramers  intended  that  the  hist  amendment 
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B.     Defining  Misleading  Advertising 

In  Chaplinsky  v.  New  Hampshire,**  the  Court  balanced  the  value  of  several 
categories  of  speech  against  the  stale  interest  in  regulation: 

It  has  been  well  observed  thai  such  utterances  (lewdity  and  obscenity, 

profanity,  libel  and  insulting  or  "fighting"  words]  are  no  essential  part  of 
any  exposition  of  ideas,  and  are  of  such  slight  social  value  as  a  step  to 
truth  inai  any  benefit  that  may  be  derived  from  them  is  clearly  out- 

weighed by  the  social  interest  in  order  and  morality.*' 

In  decisions  since  Chaplinsky,  the  Court  has  concentrated  upon  arriving  at  a 

constitutional  definition  of  each  of  the  categories  of  unprotected  speech,*'  a 

process  some  commentators  have  called  "definitional  balancing."'® 
Definitional  balancing  involves  weighing  the  conflicting  interests  in  a  class  of 

speech  and  then  fashioning  a  definition  of  unprotected  speech  that  incorpo- 
rates the  resulting  balance.  Once  the  definition  is  formulated,  the  Court 

refrains  from  case  by  case  reexamination  of  the  interests.'®*'  In  Sew  York 
Times  Co.  v.  Sullivan,  ̂ '^^  for  example,  the  Court  arrived  at  a  definition  of  libel 
of  pubbc  officials — recklessly  or  intentionally  false  speech — that  reflects  a 

balance  between  an  individual's  interest  in  his  reputation,  a  publisher's 
interest  in  being  able  to  disseminate  false  speech,  and  society's  interest  in  not 
discouraging  free  criticism  of  public  officials. 

The  Virginia  decision  was  the  produa  of  "categorical"  balancing  of  the 
kind  that  occurred  in  Chaplinsky.  In  protecting  commercial  speech,  the 
Virginia  Court  weighed  the  competing  interests  and  determined  that  the 
interests  in  regulating  advertising  do  not  outweigh  the  interests  in  truthful 
commercial  speech;  but  the  Court  has  not  as  vet  articulated  a  constitutional 

definition  of  misleading — and  therefore  unprotected — commercial  adver- 

tising.'"* A  definition  thai  delineates  the  boundaries  of  permissible  regula- 

abolish  law  of  srditious  libel).  Thu?.  hiNtorical  anaUsis.  as  applied  in  /?o/A.  offers  additional 
support  for  the  proposition  ihal  misleading  advenising  is  unprotected  speech. 

••  315  '   S.  568(1942). 
•»  Id.  at  571-72 

"  (<rtz  V.  Robert  Welch.  Inc..  A\H  U.S.  :V23.  347  (1974)  (libel):  Miller  v.  California.  413  U.S. 
15(1973)  (ob$cenii\).rom;>arf  Feiner  v.  New  York.  340  IS.  315  (1951)  (fighting  v^ords).  uj/A 
Edwards  v.  South  Carolina.  372  U.S.  229  (1963)  (same). 

••  C.  Cunther.  Constitutional  Law  1270-71  (9ih  ed.  1975);  Nimmer.  The  Rjght  to  Speak 
from  Timfi  to  Ttmf.  \\u  Amendment  Theorv  Applied  o  Libel  and  Misapplied  to  Privacy.  56 
Calif.  L.  Rev.  935  (1968). 

'••  Contradistinctivelv.  ad  hoc.  or  case  bv  case,  balancing  involves  particular  restriaions 
upon  a  communicauon  that  falls  within  one  of  the  classes  of  pntected  speech.  In  ra>e  bv  case 
balancing,  the  Court  examines  the  competing  interests  as  the\  are  presented  bv  the  facts  m  each 
case.  When  the  government  interest  in  regulation  is  great  and  the  restnciion  upon  first 

amendment  rights  is  comparaiivelv  slight,  the  Court  upholds  regulation.  E.g..  American  Com- 
munications Assn  V.  D«)uds.  339  L  S.  3»2.  397-99  (1949)  Srr  generalh  Emerson.  Toward  a 

General  Theorv  of  the  First  Amendment.  72  Yale  L.J.  877.  912-14  (1963). 
'••  376  U.S.  254(1964). 

'••  Neither  Tir^Nw  nor  Unmajk  presented  the  issue  of  misleading  advertising.  \n  Bates,  the 
state  argued  that  advertising  the  pricrsof  legal  services  would  be  inherentiv  misleading  because 
(I)  legal  services  are  unique  in  both  content  and  qualitv  and  cannot  be  compared  meaningfully 

on  the  basis  of  cost:  (2)  prices  of  services  do  not  reflect  the  at  lornev's  diagnostic  role;  and  (3)  fees 
alone  are  not  adequate  cniena  lor  scieiUng  an  attorney.  97  S.  Ci.  at  27(33-05.  Although  it 
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tion  is  required.  That  definition  should  accommodate,  to  the  extent  possible, 
the  interest  in  commercial  speech  that  Virginia  and  its  progeny  identified,  as 
well  as  the  legitimate  regulatory  objectives  of  government. 

The  recipient  of  commercial  speech  has  an  interest  in  obtaining  informa- 
tion for  personal,  social  and  political  decision  making.  The  advertiser  has  an 

interest  in  disseminating  that  information  and,  when  advertising  is  creative, 

in  self-expression.  Truthful  advenising  implements  those  goals.  When  ad- 
vertising misleads,  however,  it  loses  its  informative  value  and  first  amend- 

ment interests  attenuate.  Although  an  advertiser's  desire  to  persuade  others 
to  purchase  his  product  remains,  that  concern  is  economic  rather  than 

expressive  and  warrants  no  first  amendment  protection.  Moreover,  mislead- 

ing advertising  directly  implicates  the  government's  interest  in  preventing 
sales  induced  by  means  of  misrepresentation.  Reliance  on  misleading  adver- 

tising that  implies,  for  example,  that  proprietary  drugs  will  cure  disease  may 

lead  a  purchaser  to  forego  medical  treatment.  Reliajice  on  false  representa- 
tions that  toys  are  safe  can  result  in  serious  injury.  In  each  instance,  the 

purchaser  may  be  induced  to  part  with  his  monev  by  false  pretenses;  and  in 

each  instance,  honest  competitors  may  lose  business  because  of  misrepresen- 

tation.*®' Moreover,  misleading  advertising  invites  competitors  to  respond 
in  kind.  Thus,  th.*  government  interest  in  preventing  the  harm  to  consum- 

ers, competitor,,  society  and  commerce  that  can  result  from  mislea  *ing 
advertising  is  substantial.  Therefore,  the  government  interests  in  regulation 
outweigh  any  lesidual  interest  that  a  speaker  or  a  recipient  may  have  in  a 
misleading  advertisement. 

So  that  the  interests  remain  balanced,  however,  the  definition  of  mis- 

leading advertising  must  be  qualified.  To  ensure  that  speech  is  not  sup- 
pressed solely  because  an  inappreciable  minority  might  misconstrue  an 

advertisement,  regulation  of  misleading  advertising  should  be  confined  to 

advertising  that  a  reasonable  person'®*  could  interpret  as  making  a  false 
assertion.  There  are  two  justifications  for  the  qualificatu»n  of  reasonable- 

ness. First,  the  Court  has  held  that  the  response  of  the  particuUrlv 
impressionable  person  is  too  restrictive  a  standard  to  apply  in  determining 

whether  speech  is  protected.'®*  Second,  when  the  lJkelihcK)d  of  misin- 
terpretation is  slight,  the  detriment  to  consumers,  competitors  and  com- 

reiterated  that  mislrading  advertising  is  subject  to  restraint,  i^.  at  210. \  the  majnritv  responded 
that  ( 1)  so  long  as  attorneys  performed  services  at  the  rate  advertised,  the  consumer  uc»ii|(|  not 
be  misled;  (2)  attorneys  rarely  funaion  as  diagnosticians:  and  (3^  the  preferred  remedv  for 
inadequate  information  is  greater  disclosure  rather  than  suppression  of  all  fads.  Id.  at  27()3-03. 
Thus,  the  Court  in  Bates  employed  an  ad  hoc  analysis  rather  than  a  dehnitional  balancing 
approach.  See  also  id.  at  2709. 

••'  See  G.  Henderson,  The  Federal  Trade  O>mmission  166  (1924). 

'•*  Cf.  Bates  v.  State  3ar  of  Arizona.  97  S.  Ct.  at  2704  (state  cannot  prohibit  legal  advertising 
on  the  assumption  that  the  public  is  too  unsophisticated  to  be  trusted  with  in(  omplete  intorma> 
tion).  The  constitutional  standard  for  advertjsiugdi reeled  aichildrenmavlje  dill etent.^./.  If/,  at 

2709  ic  n.37  (whether  legal  advertisement  is  misleading  requires  nmsideration  of  legal  sophisti- 
cation of  audience);  Ginsberg  v.  New  York.  390  U.S.  629  (1968)  (diHerent  standard  of  obs<en- 

ity  for  juveniles  permissible).  See  also  note  1.53  infra. 

>•*  Ro»hv  I  rnit^H  Starrs  334  U.S.  476, 48«-H9(  10^6)  (ob5c-ni»v)  •";""':-- •'•--'''r/Regina  v. 
HickUn.  [1868]  L.R.  3  Q.B.  360. 
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mercc  is  too  insignificant  to  outweigh  the  first  amendment  interests  in 

commercial  speech.  The  suggested  standard  would  permit  regulation  of 
advertising  that  is  literally  true  but  nonetheless  misleading  as  well  as  of 

advertising  that  misleads  through  inadequate  disclosure,  but  would  pro- 
scribe regulation  in  which  the  government  interest  is  insubstantial. 

The  definition  of  misleading  advertising  should  be  further  limited  to 

assertions  of  fact"**  that  could  be  material  in  eliciting  an  economic  re- 
sponse. If  a  reasonable  recipient  necessarily  understands  that  an  adver- 

lij-r  is  only  stating  an  opinion,  the  recipient  is  in  a  position  to  assess 
advertising  independently  and  to  accept  or  reject  its  claim.  To  deprive  the 

recipient  of  the  opportunity  to  think  for  himself  by  forbidding  the  adver- 
tiser to  stale  an  opinion  would  be  to  adopt  the  same  paternalistic  posture 

that  Virginia  and  its  progeny  denounced.  The  final  requirement,  that 

misrepresentation  be  material  in  inducing  an  economic  response.'**'  en- 
sures that  regulation  is  directed  at  conduct  rather  than  at  expression  and 

that  regulation  is  necessary  to  further  the  government  interest  in  prevent- 
ing an  advertiser  from  obtaining  money  bv  false  pretenses  or  misrcp- 

*••  The  distinction  between  statements  of  faa  and  statements  of  opinion  is  made  at  common 
law.  When  a  misleading  statement  :s  capable  of  being  reasonably  understood  as  an  assertion  of 
faa  rather  than  of  opinion,  the  quesuon  whether  the  misrepresenuiion  is  aruonable  is  for  the 

jury.  W.  Prosser.  supra  note  95.  at  723.  Lndrr  ''^e  suggested  standard,  the  finding  that  a 
statement  is  capable  of  being  understood  as  a  misrepresentauon  of  faa  jusuhes  a  conclusion  that 
the  advertising  is  misleading. 

'*^  This  standard  allows  for  differentiation  between  product  and  service  advertising  on  the 
one  hand  and  advertising  directed  toward  a  political  res*>onse  and  advertising  that  seeks  to 

enhance  the  pubbc's  conception  of  a  company  or  an  industry  on  the  other.  Set  frmnaily  Bird, 
Goldman  &  Lawrence.  Corporaie  Image  Advertising:  A  Discussion  of  the  Factors  That  Distin- 

guish Those  Corporate  Image  .Advertising  Practices  Proteaed  Under  the  First  Amendment 

from  Those  Subject  to  Control  bv  the  Federal  Trade  Comnussion.  51  J.  L'rb.  L.  405.419(1974); 
Ludlam.  Abatement  of  Corporate  Image  Environmental  .Advertising.  4  Lcol.  L.Q.  247,  247-62 
(1974). 

The  FTC  uses  an  economic  response  trst.  Ludlam.  supra  at  266.  The  test  is  closelv  related  to 

the  government  interest  in  regulauon  and  is,  for  that  reason,  supenor  to  the  "market  appeal" 
test  proposed  in  Bird.  Goldman  &  Lawrence, )u/>r<i ,  .  i  2  7- 2  8.  The  ■  ;hors  posit  that  misleading 

advertising  that  has  no  appreciable  effea  on  the  market  appeal  of  an  advertiser's  product  or 
service,  such  as  misrepresentauon  ot  the  advertisers  personnel  poliaes.  should  be  protected. 
Because  an  advertiser  is  in  the  best  posiuon  to  know  **hat  us  personnel  poliaes  are.  any 
misrepresentauon  would  be  either  mtenuoral  or  negligent.  Requinng  that  such  assertions  be 
truthful  would  chill  onlv  negligently  or  debberatelv  misleading  advertising,  and  there  is  bttle 

reason  to  protect  deliberate  or  careless  misrepresenuiion.  S^r  Gertz  V.  Rober(  A'elch.  Inc..  4 18 
U.S.  323.  341  (1974)  (falsehood  not  protected  for  its  own  sake  but  onlv  when  necessary  to 
protea  speech  of  value).  On  the  other  hand,  if  an  assertion  were  misleading  but  would  not  be 
material  in  a  reasonable  consumers  decisi-^n  to  purchase,  there  would  be  little  government 
interest  in  regulauon,  irrespective  of  the  advertiser  s  culpability.  Therefore,  the  market  appeal 
test  is  not  effective  in  protecung  either  first  amendment  or  governmenul  interests. 

The  economic  response  test  has  the  virtue  of  removing  from  the  purview  of  the  FTC 

misstatements  of  fact  about  subjects  other  than  the  advertiser's  business.  For  instance,  an 
advertiser,  like  anv  other  speaker,  should  be  able  to  err  about  the  quantity  of  pollution  in  the 
atmosphere:  he  should  not.  however,  be  able  to  msrepresent  the  impaa  of  his  business  activity 

on  the  environment  if  that  misrepresentation  could  increase  sales  ot  his  product.  This  distinc- 
tion does  not  impiv  that  social  gene rabues  are  more  important  than  economic  speech.  Rather,  it 

recognizes  that  the  reasons  for  protecting  falsehood  may  not  appiv  to  all  commercial  advertis- 
ing. 5^^  Virginia  Sute  Boardof  Pharmacy  V.  Virginia  Citizens  Consumer  (Council,  inc..  425  U.S. 

at  777  78  ̂ Siewari.  J..  t.orivu..i.i^/. 
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resentation.  Thus,  only  advertising  that  a  reasonable  person  could  inter- 
pret as  making  a  false  assertion  of  material  fact  should  be  subject  to 

regulation. 

V.    The  Federal  Trade  Commission  a.nd 
THE  First  Amendment 

A.     Thf  Commission's  Statutory  and  Constitutional  Power  to  Regulate  Deceptive 
Advertising 

In  1914  Congress  created  the  Federal  Trade  Commission,  giving  it 

broad  powers  to  regulate  unfair  competition.'*"'  The  Commission  soon 
asserted  jurisdiction  over  deceptive  advertising.'"*  .After  the  Supreme 
Court  held  that  the  FTC  could  not  regulate  false  ad«-eriising  that  affected 

onlv  consumers  and  not  competitors,""  Congress  enacted  the  Wheeler- 
Lea  amendments'"  to  the  Federal  Trade  Commission  .Act.  The  amend- 

ments explicitly  recognized  the  Commission's  jurisdiction  over  misleading 
advertising."^  The  legislative  historv  of  the  amendments  evinced  a  clear 
intent  to  grant  the  Commission  the  authority  and  the  responsibility  for 
protecting  both  consumers  and  competitors  from  the  effects  of  deceptive 

advertising."^  .Although  juch  div  .rse  critics  as  the  American  Bar  .Associa- 
tion,"* corporation  counsel."^  consumer  advocates"®  and  at  least  one 

former  Commissioner"^  have  disapproved  of  the  FTC  for  being  at  once 
overzealous  and  ineffective,"*  Congress  has  continued  to  expand  the 

Commission's  role."*  Surviving  initial  judicial  resistance  and  flourishing 

•••  Congress  created  the  Commission  to  enforce  antitrust  laws,  leaving  to  the  agencv-  the 

protean  task  ofdefining  "unfair  methods  of  competition. "51  C^ong.  Rec.  1 1084(  1914)  (remarks 
of  Senator  Neulands):  S.  Rep.  .No.  597,  63d  Cong..  2d  Sess.  13  (1914);  H.R.  Conf.  Rep.  No. 

1142.63d  Cong  .  2d  Sess.  19  ( 1914)..S><' oAo  FTC  v.  R.F.  Keppel  &c  Bros..  291  C.S.  305.  310-12 
(1934):  G.  Henderson.  Nu/>ra  note  103,  at  1-48(1924);  Baker  it  Baum.  .Seciu.n  5  of  the  Federal 

Trade  Commission  .\ct:  A  Clontinuing  Process  of  Redehnition.  7  Vill    I.    Rev.  517  ( l'>^2^ 
'••  l9I6FTC.\nn.  Rep.  6;  Handler.  The  Jurisdiction  ot  the  Federarrra(ii(nni  mission  over 

False  Advertising.  31  Colum.  L.  Rev.  527  ( 1931).  Three  of  tJic  fi\e  coniplainis  that  the  PTC 
issued  in  its  first  full  vear  of  .ictivitv  mvoKed  false  ad\ertising.  .Millstcin.  jM/)ra  note  I.  at  451. 

"**  FfC  V.  Raladam  Co..  283  U.S.  643  ( 1931). fiu/r/.  G.  Henderson. nz/wa  note  103.  at  34-35. 
"•   Act  of  Mar.  21,  19.38.  ch.  49.  52  Stat.  111. 

"«   »5  L'.S.C.  §§  45.  52.  .53.  54.  55  ( 1970). 
"»  H.R.  Rep.  No.  1613.  75th  Omg..  Isi  Sess.  3  (1937). 
"*  AB.A  Reponof  the  Spcaal  Commission  to  Studv  the  Federal  Trade  (Commission  (1969). 
"»  E.  Rockefeller.  Desk  Book  of  FTC:  Praciue  and  Pr<Kcdure  6  (2d  ed.  1976);  Barton.  The 

Federal  Trade  (Ujmmission  and  the  .Need  for  F.ocedural  Impartialitv.  64  CCoIum.  L.  Rev.  390 
(1964). 

*••  E.  Cox,  R.  Fellmcth  &  J.  Schult/.  The  Consumer  and  the  Federal  Frade  Commission 
(1969).  Sff  also  Time.  Feb.  14.  1977.  at  67 

•"  .Austern.  What  Is  "Lntair  Advertising"?.  26  F<x>d  Drug  (>>sm.  L.j.  659  (1971). 
"•  Sef.e./^..  Rcportof  the  Special  Commission.  vu/)ra  note  II 4.  at  I0('|i)he  FTCall  t(X)often 

has  shown  an  u.ifonunate  tendcncv  to  become  involved  in  protracted  litigation  or  administra- 

tive proceedings  concerning  relaiiveU  trivial  controversies"). 
"•  Specific  statutes,  such  as  the  Fur  Products  l.abeling  Act.  15  L'.S.C:.  §  69(1970).  increase 

the  (>)mmission's  responsibilities.  For  a  comprehensive  bst  of  those  statutes,  see  E.  Rockefeller. 
tv*>ra  nntf  I  « "»  ?»  '»»  '>o  a-  nn  4.|7.  Amendments  to  fH*  t-'fer'.l  '  rar*'*  <^  '•'-''-;^^-'»n  A^t  have 
expanded  the  Commissions  jurisdiction  as  well  as  its  rule-making  and  enforcement  powers.  1 5 

L.S.C:.  §  4.5(a)(  1 )  (Supp.  V.  1 97 5), amendj tig  1 5  L'.S.C.  §45(1 970)  (junsdiction  changed  from  "in 
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despite  its  many  detractors,  the  FTC  now  faces  a  new  opponent — the  first 
amendment. 

Fortunately,  first  amendment  doctrine  will  not  unduly  restrict  the 

Commission's  role  in  controlling  misleading  advertising.  The  Commis- 
sion's substantive  standards  need  not  change  appreciably.  Conformity 

with  first  amendment  doctrine  will,  however,  entail  some  changes  in  the 

FTC's  procedures  to  ensure  that  restraints  on  speech  do  not  go  beyond 
the  extent  necessary  to  accomplish  legitimate  governmental  objectives."** 
The  Supreme  Court  has  held  that  the  first  amendment  requires  proce- 

dures with  "built  in  safeguards  against  curtailment  of  constitutionally 

protected  speech."'^'  .Although  the  docinne  that  the  first  amendment 
mandates  certain  procedures  evolved  primarily  from  obscenitv  cases, '^^ 
the  principle  that  protected  speech  should  not  be  clumsilv  muted  in  the 

course  of  legitimate  regulation  applies  equallv  to  commercial  speech."^ 

Procedural  safeguards  aie  required  even  under  the  "degree  of  protec- 
tion" analysis  suggested  by  I'lrginia.  In  Yoittig  v.  American  Mini  Theatres, 

Inc.,  the  plurality  afforded  only  a  degree  of  protection  to  pornography, 

analogizing  pornography  to  commercial  speech. '^^  Because  the  pro- 
cedural safeguards  developed  in  the  obscenity  cases  operate  to  protect 

pornography  that  falls  short  of  obscenitv.  presumablv  the  regulation  of 
commercial  speech  must,  like  obscenitv  censorship,  comport  with  first 

amendment  standards.  Under  anv  analvs'>.  then,  the  Commission's  prac- 
tices must  be  tailored  to  protect  first  ame  idment  freedoms  as  well  as  the 

government  interest  in  regulating  deceptive  advertising. 

B.     Administrative  Proceedings 

I.     Adjudicatory  Hearings 

After  issuing  a  complaint,  the  FT('  holds  an  adversarv  hearing  at  which 
a  respondent  mav  be  represented  bv  counsel.'"  Section  5(b)  of  the  Fed- 
era!  Trade  Commission  Act  provides  that  a  respondent  shall  have  the  right 
to  appear  at  the  heaiiiig  and  show  cause  whv  a  cease  and  desist  r)rder 

should   not   issue. '-•    Thus,  under  the  statute,  the  advertiser  bears  llie 

commerce"  K)  "ill  or  af  ff  Hi  nKtonimerce');  I.tI  S.C.  §  53(Supp.  \'.  \91?i). amending  ISl'.S.C.  8 
33  (1970)  (auihoniy  co  seek  injunctions):  15  L  S.C.  5  56  (Supp.  V.  1975)  (auihontv  to  com- 
n-ence.  defend  or  inierv  ene  in  at  t^ns  w  hen  the  .Attornev  General  fails  to  take  iiinelv  action):  1 5 

USCl.  5  57a  (Supp.  V  .  1975)  (pouer  to  pronuil^aie  enforceable  rules);  15  L'.S.C.  §  57b  (Supp. 
V.  1975)  (authority  to  brinj^  n\il  actions  on  tiehaK  ')f  consumers). 

'*•  Sff  Procunier  v.  .Martine/.  416  I  .S.  ;{96  ( 1974). 

'•'  Blount  V  Rj//i.40()l  S.  4l0.4l6(I97l)..S<'«'/f»'N/Tfl/A  Monaghan.  First  .Amendment 'Due 
PrcKCSs."*  H.'i  Harv.  L.  Rev    5I«  ( 1970). 

'*'  Speiser  v.  Randall.  Whl  L'.S.  513  (1958).  which  did  not  involve  obscenitv.  held  that  the 
party  asserting  the  hrst  amendment  right  must  not  bear  the  burden  of  proof.  Most  first 

amendment  safeguards,  however,  derive  from  Kreedmanv.  Marviand.  380  L'..S.  51  ( I9t')5).and 
its  progenv.  See  text  accompanving  mites  132-41  lufrti. 

'*'  (f.  .Mona;jhan.  \upra  note  121.  at  519  (extension  of  first  amendment  due  process 
bevond  <ibs(enit\  »asi-s). 

•«*  427  U.S.  at  68-(.9. 

'«>    I6C.K.R.  §  3  1  (1976). 

'*•    15  L'.S. (...A.  9  4.5(b)  oupp.  i.  it»/i>». 
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burden  of  proof  in  a  deceptive  advertising  hearing.  This  allocation  of  the 
burden  is  inconsistent  with  Supreme  Court  rulings  that  a  speaker  must 

not  bear  the  burden  of  proving  that  his  speech  is  protected.**'  Although 

section  5(b)  is  therefore  facially  invalid,  the  Commission's  own  rules  allo- 
cate the  burden  of  proof  to  the  Commission's  counsel.'**  Inasmuch  as  the 

statute  is  not  unconstitutionally  applied,  a  successful  first  amendment 
challenge  is  unlikely. 

2.    Injunaions  and  Cease  and  Desist  Orders  as  Prior 
Restraints  on  Speech 

Since  1938,  the  FTC  has  had  statutory  power  to  seek  temporary  injunc- 
tions against  potentially  misleading  advertising  of  food,  drugs,  cosmetics, 

or  certain  medical  devices  defined  by  statute.  Congress  amended  section 

13  of  the  Act  in  1973**'  to  permit  the  Commission  also  to  seek  an 
injunction  whenever  it  has  reason  to  believe: 

(1)  that  any  person,  partnership,  or  corporation  is  violating,  or  is 
about  to  violate,  any  provision  of  law  enforced  by  the  Federal  Trade 
Commission,  and 

(2)  that  the  enjoining  thereof  pending  the  issuance  of  a  complaint  by 
the  Commission  and  until  such  complaint  is  dismissed  by  the  Com- 

mission or  set  aside  by  the  court  on  review,  or  until  the  order  of  the 

Commission  made  thert ';n  has  become  final,  would  be  in  the  interest 

of  the  public.*'® 
Other  provrsions  of  this  section  reduce  the  possibility  that  an  injunction 
%^I1  issue  on  the  basis  of  an  unimportant  or  frivolous  complaint.  In 

reviewing  an  FTC  petition,  a  district  court  must  make  its  own  determina- 
tion whether  an  injunction  is  in  the  public  interest,  and  it  must  also 

estimate  the  likelihood  that  the  Commission  will  ultimately  succeed  on  the 

merits."* 
Although  the  statute  contains  substantive  checks,  it  does  not  embody  the 

procedural  safeguards  that  the  Suprem.^  Court  requires  before  the  imposi- 
tion of  prior  restraints.  The  Court  has  held  that  a  prior  restraint  procedure 

must  (1)  place  the  burdens  of  proof  and  of  initialing  judicial  review  on  the 
administrative  agency;  (2)  require  prompt  judicial  review  within  a  brief, 
specified  time;  and  (3)  limit  to  the  preservation  of  the  status  quo  any  restraint 

imposed  in  advance  of  a  final  judicial  determination  in  an  adversary-  pro- 
cceding.'^*  Although  the  Court  has  struck  down  as  facially  invalid  one 
federal  statute  that  did  not  explicitly  provide  these  safeguards,*"  the  Court 

•«'  New  York  Times  Co.  v.  Sulbvan.  376  U.S.  254  ( 1964)  (civil  liabiliiv):  Smith  v.  California. 
361  U.S.  147  (1959)  (criminal  liability);  Speiser  v.  Randall.  .S57  U.S.  513  (1958)  (tax  liabiUty). 

•»•   16  C.F.R.f  3.43(a)  (1976). 
•«•  Act  of  Nov.  16.  1973.Pub.L.No.93-153.tit.IV.5408(f).87Stat.592.ow^f«irn^  I5U.S.C. 

§53(1970). 
•>•   15  use.  §  53(b)  (Supp.  V.  1975). 
'"  An  adversary  hearing  assists  the  court  in  making  its  determinations  and  is  required  unless 

considerations  of  time  make  notice  impossible.  Carroll  v.  President  &  Comm'rs  of  Princess  Anne. 393U.S.  175(1968). 
"»  l-reeanian  v.  Marviand.  380  U.S.  51.  58-60  (1965). 
'"  Blount  V.  Rjzzi.  400  U.S.  410  (1971). 
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has  construed  another  so  as  to  incorporate  the  requirements.*"  Therefore, 
the  constitutionality  of  section  1 3  may  well  depend  upon  its  future  construc- 

tion by  the  courts. 
Seaion  1 3  directs  the  district  court  to  dissolve  an  injunction  within  twenty 

days  if  the  Commission  does  not  issue  a  complaint.*^*  If  the  Commission 

does  Hie  a  complaint,  however,  the  Commission's  rules  for  administrative 
proceedings  govern.  These  rules  impose  no  lime  limits  for  completion  of  an 

administrative  hearing;  the  Commission's  stated  policy  is  to  hold  hearings 
"expeditiously,"'^®  but  in  no  case  does  a  hearing  begin  until  thirty  days  after 
service  of  the  complaint.'^'  Inasmuch  as  a  slate  administrative  procedure 
similarly  capable  of  extending  over  an  indefinite  period  was  struck  down  in 

Freedman  v.  Maryland,^^**  the  FTC's  practices  do  not  meet  traditional  con* 
stitutional  standards. 

Section  13  also  authorizes  the  Commission  to  seek  an  injunction  on  the 
basis  of  a  reasonable  belief  that  a  violation  has  occurred  or  is  about  to 

occur.''*  Although  the  section  gives  the  court  considerable  discretion  to 
withhold  an  injunction,  d  section  13  proceeding  is  not  a  final  judicial  deter- 

mination on  the  menls.  In  Blount  v.  Rizzi,^*°  the  Court  invalidated  an  analo- 
gous scheme  that  permitted  the  Postmaster  General  to  seek  a  district  court 

order  to  detain  allegedly  obscene  mail  on  the  basis  of  probable  cause.  The 

**fatal  procedural  flaw"  in  Blount  was  that  »he  statute  permitted  the  Postmas- 
.  ̂ r  General  to  deuin  the  mail  upon  a  showing  of  "mere  probable  cause,"  but 
did  not  require  him  to  seek  pi ompt  judicial  review.'*' 

Thus,  both  the  potential  for  indefinite  delav  in  the  administrative  hearings 
and  tlie  allocation  of  the  burden  of  seeking  review  render  the  injunction 

procedures  of  section  13  deficient  under  Freedman  and  ils  progeny.  Al- 
though courts  can  construe  the  statute  so  as  to  incorporate  the  Freedman 

requirements,  the  Commission  must  change  its  rules  to  conform  to  constitu- 
tional standards.  If  the  Commission  decides  to  issue  a  complaint,  proceed- 

ings must  begin  within  a  few  days  of  the  injunaion.  The  Commission  should 
give  prioritv  on  its  calendar  to  cases  in  which  advertising  has  been  enjoined, 

and  it  shoulu  develop  a  streamlined  adjudicatory-  hearing  procedure  that 

permits  timely'*^  judicial  review. 
If  the  Commission  does  not  seek  an  injunction  before  issuing  a  complaint, 

the  length  of  the  administrative  proceedings  loses  constitutional  significance 

•"  Lniicd  Slates  v.  Thirtv-Scvcn  Photographs.  402  U.S.  363  (1971). 
'»»   I.T  l.S.C.  §  53(b)  (Supp.  V.  1975). 
'"    I6C.F.R.  §  3.1  (1976). 

"'  Id.  S  3.1 1(b)(4).  F.vcnadension  on  a  pre-hcaring  motion  forsummarv  judgment  can  take 

as  long  as  ihirt>  davs.  M  %'SMAu){2).Sfe  alsoid.  §§  3.12.  3.15.  3.2 1-.24.  3.31.  3.41.  3.42(g)(2). 
3..'>l(a).  3.52.  3  .55. 

"■  3H0  1-.S.  51  (1965) 

"•   15  r.S.C.  §  53(b)  (Supp.  V.  1975). 
'«•  400  l.S.  410(1971). 
•*'  Id.  at  4IH-20. 

'**  The  Court  has  nt)t  vet  defined  "prompt."  but  it  upheld  a  procedure  wherein  a  final 
judicial  decisi«>n  would  be  rendered  within  seventv-fourda\s  after  the  imposition  of  a  restraint. 

L'nittdSt.ittsv.lhiriv.S«-ven  Photr»rTrnr.K.  «no  f  «;  '363(  J971).  hisnotcleai  wiiciher  a  iungci 
period  would  be  ronstitutjonal. 
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because  speech  is  not  restrained  during  the  proceedings.  The  advertiser  may 
continue  to  disseminate  the  advertising  unless  and  until  the  Commission 

issues  a  cease  and  desist  order  at  the  close  of  the  administrative  proceed- 

ings."* Under  section  5  of  the  Act,  such  an  order  becomes  final  after  sixty 
days***  unless  the  advertiser  files  a  timely  appeal  with  the  appropriate  circuit 
court  of  appeals.***  Section  5  thus  fails  to  satisfy  constitutional  standards  in 
that  it  permits  an  administrative  hearing  to  impose  a  final  restraint  upon 
speech  without  requinng  the  Commission  to  initiate  judicial  review. 

By  instituting  a  new  procedure,  the  Commission  could  satisfy  the  re- 
quirements of  the  first  amendment  without  increasing  its  workload  appreci- 

ably. Existing  procedures  permit  a  respondent  to  negotiate  a  consent  order 

in  which  he  voluntarily  agrees  to  modify  the  advertising  before  the  adminis- 

trative hearing  has  begun, '^^  or  to  move  during  the  hearing  to  settle  the 
complaint  by  consent  agreement.**^  In  either  case,  the  respondent  must 
waive  the  right  to  all  further  proceedings,  including  Judicial  review.***  The 
FTC  could  add  a  similar  procedure  whereby  an  advertiser  could  waive  his 
right  to  review  of  an  injunction  or  of  a  cease  and  desist  order.  Inasmuch  as  an 

advertiser  can  waive  his  rights  before  and  during  the  administrative  pro- 
ceedings, he  should  also  be  able  to  execute  a  knowing  waiver  of  the  right  to 

review  after  the  Commission  has  found  against  him. 

Unlike  an  author  or  film  producer  whose  speech  has  been  enjoined,  an 
advertiser  may  be  able  either  to  produce  an  inexpensive,  effective  and 

immediate  substitute  for  restrained  speech  or  to  reinstate  a  former  advertis- 
ing campaign  while  an  acceptable  new  one  is  being  prepared.  If  his  interest 

in  using  the  enjoined  advertisement  were  slight,  the  advertiser  might  well 

prefer  signing  a  waiver  to  further  litigation  of  the  issue.  If  the  advertiser's 
interest  were  substantial,  he  would  be  likely  to  appeal  under  any  circum- 

stances. Thus,  the  practical  effect  of  conforming  with  the  first  amendment 
would  be  only  that  the  Commission  would  be  the  movant  in  those  ises  in 
which  the  advertiser  would  ordinarily  seek  review. 

C.    Substantive  Standards 

The  Commission  has  considerable  freedom  to  find  that  an  advertisement 

is  misleading.  Section  5(c)  of  the  Act  provides  that  the  Commission's  findings 
are  conclusive  if  supported  by  evidence.***  The  Commission  decides  pre- 

cisely which  representations  have  been  made,  and  the  decision  need  only  be 

supported  by  a  reasonable  inference  to  survive  review.**®  The  Commission 
also  applies  a  strict  standard  of  truth  in  its  scrutiny  of  advertising.  For 

example,  one  advertisement  asserted  in  part  that  "[t]he  special  conditioners 

•*'   15  U.S.C.A.  §  45(b)  (Supp.  I.  1976). 
"*   15  L'.S.C.§  45(e)  (1970). 
•«  Id.  §  45(c). 
'"   16C.F.R.  5  2.31  (1976). 
'"  Id.  i  3.25. 
•••  Id.  i  2.32. 
»*•   15  U.S.C.  §45(0(1970). 
'*•  rrC  V.  C^l^^u  ?-!n;olivc  Co..  380  U.S.  374.  386  v'19Gw. 
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Clairol  puts  in  Great  Body  Protein  Conditioning  ShampKX)  helps  [sic]  replace 

the  natural  oils  in  your  hair  that  many  shampoos  can  strip  out."**'  The  FTC 
decided  that  the  advertisement  claimed,  inter  alia,  that  the  shampoo  con- 

tained conditioning  ingredients  that  no  other  shampoo  had.  The  consumer 

who  understands  "special"  \  advertising  copy  to  mean  "literally  unique" 
may  be  singularly  naive.  Nonetheless,  courts  permit  the  FTC  to  proscribe 

advertising  that  has  a  capacity  to  deceive  only  the  "ignorant,  the  unthinking 
and  the  credulous."'^^  .Apparently,  only  the  adult  with  a  "propensity  for 
unbounded  flights  of  fancy"  has  been  adjudged  to  be  beyond  the  protection 
of  section  5.*'' 
The  Commission  need  not  show  that  the  advertising  actually  deceived 

anyone,  but  only  that  the  advertising  had  a  capacity  or  tendency  to  de- 

ceive.**^ Nor  must  the  FTC  show  that  the  deceptive  tendency  derives  from 
false  assertions:  the  advertising  may  be  literally  true  but  misleading  because 

it  fails  to  disclose  sufhcient  information.'^^  The  Commission  must,  however, 
show  that  the  misrepresentation  could  be  a  material  faaor  in  influencing  the 

consumer  to  buy,'**  but  the  misrepresentation  need  not  involve  the  substan- 

tive qualities  of  the  product.  The  Supreme  Court  has  held  that  "[t]he  public 
is  entitled  to  get  what  it  chooses,  though  the  choice  may  be  dictated  bv  caprice 

or  by  fashion  or  perhaps  by  ignorance."'*^  Once  the  Commission  finds 
deception,  it  may  also  infer  "within  the  bounds  of  reason"  that  the  deception 
is  material.'*" 
Tested  against  the  proposed  definition  oi  misleading  advertising — 

advertising  that  a  reasonable  person  could  interpret  as  making  a  false  asser- 
tion of  material  fact — the  only  FTC  standard  that  is  constitutionally  infirm  is 

that  of  the  ignorant,  unthinking  and  credulous  consumer.  Both  advertising 

that  has  a  capacity  to  deceive  and  advertising  that  misleads  through  inade- 
quate disclosure  can  reasonably  be  interpreted  as  making  false  assertions.  In 

addition,  any  misrepresentation  that  induces  purchases  directly  implicates 

governmental  interests  whether  or  not  the  -nisrepresentation  involves  the 
qualities  of  the  product.  The  substantive  deficiencies  of  the  present  regula- 

tory scheme  lie  not  in  the  FTC  standards  then^elves,  but  •".  the  extreme 

judicial  deference  accorded  the  FTC's  application  of  those  standards. 

•»•  Albeno  Culver  Co..  [1 97:*.  1976  Transfer  Bindcrl  Trade  Reg.  Rep.  1  20.357.  at  20.241 
{VTC.  VMS). 

'»«  Aronbergv.  FTC.  l32F.2d  165.  l67(7thCir.  1 942).  Srra/jo  FTC  v.  Standard  Educ.Soc'y, 

302  t'.S.  1 12.  M.=>-I7  (1937)  (the  trusting  as  well  as  the  suspicious"). 
•»»  FTC  V.  Sterbng  Drug.  Inc..  3 1 7  F.2d  669  (2d  Cir.  1 963).  .Advenismg  aimed  at  children  is 

judged differentU.  ITT Coniinenial  Baking  (>>..  83  F.T.C.  \()b{\91'S).moditifHnnd mforred,  532 
F.2d  207  (2d  Cir.  1976).  See  gfnrraUy  Thain.  Suffer  the  Hucksters  to  Come  unto  the  Little 
Children?  Possible  Restrictions  of  Television  .Advertising  to  Children  Under  Seaion  5  of  the 

Federal  Trade  (.ommission  .Act,  56  B.L'.L  Rev.  651  (1976). 
'»*   Montgomerv  Ward  &:  Co.  v.  FTC.  379  F.2d  666  (7ih  Gr.  1967). 
•»»  P.  I^rillard  Co.  v.  FTC.  186  F.2d  .52  (4th  Cir.  1950). 

'»•  FTC  v.  C:olgate-Palmolive  (>> .  380  IS.  374.  386  (1965). 
•»'  Id.  at  387.  quoting  FTC  v.  Algoma  Lumber  Co..  291  L.S.  67.  78  (1934). 
•»•  FTC  V.  Colgate-Palmolive  Co..  380  L.S.  374.  392  (1965). 
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D.   Judicial  Rnnew 

The  Supreme  Court  has  held  that  only  a  court  can  determine  whether 

speech  is  constitutionally  protected.'**  Despite  language  traceable  to  oider 
decisions  asserting  that  deception  is  a  legal  standard  whose  hnal  meaninrr  );> 

supplied  by  the  courts,**®  courts  most  often  accept  the  Commission's  fintl't^^, 
that  advertising  is  misleading.  Some  courts  have  even  indicated  that  advertis- 

ing capable  of  being  interpreted  in  a  misleading  way  must  be  construed 

against  the  advertiser.'*'  Because  the  issue  of  misrepresentation  is  disposi- 
tive of  the  first  amendment  claiir..  the  court  must  make  its  own  determina- 

tion on  the  issue.'" 

In  older  cases,  court  n*view  of  FTC  action  was  stringent,  including  trial  de 

novo  on  some  issues;'"  bu»  even  the  procedural  constraints  of  the  first 
amendment  do  not  require  such  careful  sr\  itinv  of  FTC  action.  The  record 

of  the  Commission's  adversary  administrative  hearings  obviates  the  need  for 
dc  novo  fact  finding  by  a  circuit  court. '*^  It  is  sufficient  that  courts  indepen- 

dently review  the  record  in  light  of  first  amendment  standards.  In  so  doing. 
however,  courts  should  consider  that  an  advertisement  that  does  not  deceive 

well-educated  judges  who  are  highly  skilled  in  separating  fact  from  opinion 
may  nonetheless  deceive  consumers.  Moreover,  the  obligation  to  make  an 
independent  determination  on  the  issue  of  misrepresentation  does  not 

preclude  a  court  fron:  giving  weight  to  the  Commission's  familiarity  with 
consumer  responses.  Finally,  if  a  court  finds  that  speech  untruthful,  and 

therefore  unprotected,  the  court  may  defer  to  the  Commission's  findings 
on  ail  other  issues.'**  Because  first  amendment  interests,  such  as  the 

•••  Frecdman  v.  Maryland.  380  U.S.  at  58;  afford,  Blount  v.  Ri«i.  400  I  .S.  at  4IH. 

Professor  Monaghan  suggests  that  the  Court's  insistence  upon  judiciri  determinations  of  first 
amendment  questions  derives  from  "the  inherent  institutional  differences  between  courts  and 

administrative  agencies,  no  matter  how  judicial  the  administrative  prtKeedings  may  be." 
Monaghan.  ju^a  note  121.  at  522.  He  points  out  that  tenured  judges  are  more  likelv  to  be 
impartial  and  to  place  first  amendment  concerns  in  proper  perspective.  Administrative  bodies. 
on  the  other  hand,  are  more  subjea  to  political  pressure  and  suffer  from  institutional  mvopia. 

tending  to  focus  excessively  upon  their  own  areas  of  expertise.  Id.  at  ̂ 2*2-24.  .Such  single- 
mindedness  has  been  attributed  to  the  FTC.  See  ABA  Report,  wpra  note  1 14.  at  H2-84. 

•••  FTC  V.  Colgate-Palmolive  Co..  380  U.S.  374.  385  ( I965>.  quotmg  FTC  v.  R.F.  Keppel  8c 
Bro$„  291  U.S.  304.  314  (1934). 

'•'  Resort  Car  Rental  Svs..  Inc.  v.  FTC.  518  F.2d  962.  964  (9th  Gr.  1975).  Construing 
advertising  against  an  advertiser  is  inconsistent  with  the  principle  that  government  must  bear 

th»  burden  of  proving  that  speech  is  unprotected.  See  note  127  and  accompanying  text  supra. 

••*  Whether  speech  is  protected  by  the  first  amendment  is  a  "constituuonal  fact"  that  must  be 
found  by  a  court  and  that  remains  subject  '^  de  novo  fact-finding  at  every  level  of  review.  See 
Freedman  v.  .Maryland.  38(j  U.S.  at  739;  tf.  ris\e  v.  Kansas.  274  U.S.  380. 385  (1927).  Although 
Virginia  had  intimated  that  first  amendn.vnt  protection  for  commercial  speech  would  not 

necessiute  any  change  in  the  regulation  of  misleading  advertising.  425  U.S.  at  77 1  -72  Sc  n.24.  in 
Bates  the  Court  approached  the  question  of  misi  ̂ present  »cir#n  m  the  same  manner  as  it  does 

issues  of  obscenity:  the  Court  examined  the  suppressed  speech  .:pd  decided  de  novo  whether 
the  speech  was  protected.  See  note  102  supra.  Thus,  the  Bates  Court  accorded  commercial 
advertising  the  same  degree  of  protection  that  traditionally  has  been  afforded  other  classes  of 

speech. 
•"  E.g.,  FTC  V.  Gratz.  253  U.S.  421  (1920)  (de  novo  review  of  determination  that  practice 

constitutes  unfair  competition). 

'•*  Monaghan.  5u/>ra  note  121,  at  526. 
»•»  S"«"h  '^^M^c  iMrluHe  whether  there  is  a  oublirinrrrrst  in  rr^ulation  under  15  U..S.C.  §  4.5(b) 
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interest  in  informed  decision  making,  attenuate  when  speech  is  mislead- 
ing, itatutor;  f'lther  than  constitutional  standards  apply  to  the  regulation 

ot  untruthful  commercial  sp>eech. 

E.     Enforcement 

The  Federal  Trade  Commission  Act  provides  for  criminal  penalties, *•• 
injunctions.'*^  civil  acnons  to  impose  penakies'**  and  civil  actions  on 
behalf  of  individuals  for  equitable  relief  and  damages.'**  At  least  one 
court  has  held  that  there  is  also  an  implied  private  right  of  action  under 

section  5  '""A  these  means  of  proceeding  against  unprotected  sj>eech 
are  constitutioi.ally  permissible.  As  slated  by  Justice  Frankfurter  in  the 

context  <>*"  rhsceniiy  regulation: 
Whether  pi<>sciii>cd  tonciiirt  is  lo  be  visited  bv  a  criminal  proceeding 

or  by  a  qui  lorn  -^ciion  or  bv  an  injunction  or  bv  some  or  all  of  these 

remedies  in  combination,  is  a  matter  within  the  legislature's  range  of 
c!ioice.'" 

However,  because  all  these  enforcement  methods  are  capable  of  uncon- 

stitutional application,  it  is  necessary  to  examine  the  FTC's  present  use  of 
each  to  c'etermine  u  hether  the  Commission's  practices  conform  with  con- stitutional standards. 

1.  Criminal  Penalties 

Section  14(a)  of  the  .Act  provides  that  it  is  a  misdemeanor  to  disseminate 

false  advertising  of  food,  druf^s,  or  cosmetic  or  -medical  devices  that  may 

be  injurious  to  health  when  used  as  advertised  or  as  customary.''^  The 
section  does  not  re(juire  that  such  advertising  be  intentionally  or  negli- 

gently misleading.  This  provision  conflicts  with  the  Supreme  Court's  hold- 
ing that  the  first  amcndn^ent  requires  that  criminal  statutes  prohibiting 

dissemination  of  unprotected  speech  make  scienter  an  element  of  the 

crime. "^  Because  the  FTC  has  not  yet  invoked  the  criminal  sanaion.  the 
cr)nstiluiM>i).ilii\  of  section   14(a)  has  remained  untested. 

2.  Civil  Actions 

(a)  Cease  and  Desist  Orders.  The  Commission  issues  cease  and  desist 

orders  after  the  completion  of  administrative  proceedings.  A  cease  and 

(Supp.  V.  \\*':,).^ef  KK:  \Alnoma  lumber  (>>..29l  f  S.  67  ( 1934).  and  whether  the  rcmedv  is 
appropnate.  \rr  ITT  Continriu^l  Bakinj;  (>»..  83  F.T.C.  M63  (1973).  modified  and  enforced,  532 
K.LM  2(»7  (2d  Cir.  I97t>>. 

••«   i:>  I  .S.C.  5  .VI  (1970). 

'"^  ir>  I  s (..  §  y.\  (Supp.  v.  i97.=>). 
••"  Id.  H  !.'»(/).  (m> 
'••  Id.  $  •:^-,h{^^). 

"•  (iueniMv  \  Rifh  I'biiof  ih<MidurM.408  F.  Supp.  .V<2.  586-88  (N.D.  Ind.  1976), no//rfm 
29VanH    I.   Rex    1(»77  «  P*76) 

••'    Kill^:^lt^  H4H.kN.  Inr   x.  Bnix%n.  3.'.4  IS.  4.36.  441  (1957). 
'"    \h  I  S.C.  §  M  (1970). 

'"  Smith  X.  Cablornia.  361  IS.  147  (1959)  (i)bscenitx). 
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desist  order  must  bear  a  reasonable  relation  to  the  respondent's  conduct 

and  must  be  remedial  rather  than  punitive.*'^  Apart  Irom  those  lim- 
itations, the  FTC  has  wide  discretion  in  fashioning  cease  and  desist  or- 

ders."* If,  for  example,  an  advertisement  falsely  claims  that  a  product  is 
unique,  the  order  may  direct  the  manufacturer  and  the  advertising 
agency  to  cease  and  desist  from  making  false  claims  of  uniqueness  for  any 
product  or  ser\ice.  If  the  same  advertising  agency  later  made  a  claim  that 

suggested  the  uniqueness  of  another  manufacturer's  product,  the  FTC 
might  find  a  violation,  unless  the  product  wert  in  fact  unique.' '*  Section 
5(/)  provides  a  penalty  of  SI 0,000  for  each  violation  of  an  order  but  does 

not  include  a  requirement  of  scienter  or  negligence.*^'  The  violator  is  also 
subject  to  a  civil  suit  brought  by  the  FTC  to  redress  injury  to  consumers 
or  other  persons,  partnerships  and  corporations  injured  by  the  deceptive 

practices."* 
Respondents  have  frequently  attacked  FTC  orders  as  being  vague."'* 

ihereb)  creating  doubt  as  to  precisely  what  kind  of  speech  is  forbidden. 

Although  the  Supreme  Court  has  remarked  that  it  does  not  seem  "unfair 
to  require  that  one  who  deliberaielv  goes  peii'ouslv  close  to  an  area  of 

proscribed  conduct  shall  take  the  risk  that  he  may  cross  the  line."'""  this 
reasoning  should  not  apply  in  the  context  of  a  vagueness  challenge  under 
the  first  amendment.  The  Court  has  held  that  a  speaker  cannot  be  made 

to  Slay  wide  of  the  zone  of  unprotected  speech."*'  \r\  advertiser  subject  to 
a  vague  cease  and  desist  order  may  cling  to  the  bland  and  unimaginative 

or  refrain  from  disseminating  helpful  information  rather  than  risk  violat- 
ing the  order  anc!  incurring  potentially  limitless  liability.  Although  the 

FTC  issues  advisory  opinions  as  to  whether  a  proposed  scheme  \Nould 

violate  a  cease  and  desist  order,'**  the  availability  of  advisory  opinions 
does  not  sufficiently  obviate  the  undesirable  effect  of  a  vague  order.  An 
advertiser  may  be  reluctant  to  use  the  procedure  because  submission  of  a 
proposal  would  give  the  FTC  notice  that  a  violation  may  be  imminent. 
Therefore,  an  adverse  ruling  would  be.  for  ail  practical  purposes,  a  prior 

restraint.'"^ 
Some  of  these  constitutional  difficulties  could  be  diminished  by  reading 

secdon  5(b)  as  requiring  some  culpability  on  the  part  of  the  advertiser.  Such  a 

•"  FTC  V.  Rubbcroid  Ca>..  343  I  .S.  470.  473  (1952). 

•"  FTC  V.  ClTtKate-Palniolive  (>>..  380  US  374.  392  ( 1965).  Bm/  ser  Benrficial  (>>rp.  v.  FFC. 
342  F.2d  61 1.  6IH  (3d  (ir.  1976>.r/T/.  deuifd.  45  L.S.L.U.  3707  (L.S.  Apr.  26.  1977). 

•'•  Cj.  text  accumpanving  notes  151-52  supra. 

•"   15  L'.S.C.  §  45(/)  (Supp.  V.  1975). •"  td.  §  57b. 

'"  E.g..  rVC  V.  (>)Ij;aie-Palmolive  (>:..  380  L.S.  374.  392-93  (1965). •••  Id.  at  393. 

'••  See  Shuttleswonh  v.  Birmingham.  394  L.S.  147  (1969). 

•"*  I6C.F.R.  §  3.61(d)  ( 1976).  Although  regulations  stipulatr  th-it  advisory  opinions  are  not 
binding.  lA.  §  3.61(e).  the  FT(^  seldom  reverses  itself.  F.  R<k keleller.  Mipro  note  115.  at  76. 

Advisor)  opinions,  howwer.  are  available  only  in  limited  situations.  16  C.F.R.  §§  3.61(d)(  1  )-(3) 
(1976). 

'"'  Jrr  ii«..,a...  ;^.:.*.  Inc.  V .  Sullivan.  .372  L'.S.  Z?> ,'  :^53);  F.  Rcc^-ftlic-.  ••/•"•  n«t-  !  1.5.  at 49. 
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reading  would  be  consistent  with  the  rest  of  the  statutory  scheme,  which 

conditions  most  liability  on  intent  or  negligence.'**  More  importantly,  a 
negligence  requirement  would  comport  with  Supreme  Court  rulings  that 

strict  liability  cannot  be  imposed  lor  th?  use  of  unprotected  speech."*"*  A 
requirement  of  negligence  would  not  unduly  hamper  enforcement,  so  long 
as  the  Commission  frames  a  clear  order,  therc^  ,  ̂ ^"^K  ̂ ^^  advertiser  reason 
to  know  what  conduct  will  be  unlawful.  Furthermore,  even  if  the  order  were 

vague,  the  Commission  could  still  proceed  against  a  violator  who  had  other 

cause  to  know  thai  the  advertising  was  unlawful.'"*  Thus,  the  requirement 
that  an  advertiser  know  or  have  reason  to  know  of  the  illegalits  of  his  activity 
will  not  serve  to  shield  misrepresentation  from  legitimate  regulation  but 
would  onl>  safeguard  against  imposition  of  stnct  liability  for  the  innocent 
use  of  speech. 

(b)  ywlatmn  nf  Rules.  The  FTC  has  the  pf)wer  to  promulgate  and  enforce 

rules  that  define  "with  specificiiv  '  de(epii\e  acts  or  practices.'**"  The  Com- 
mission ma\  seek  a  penaliv  from  the  advertiser  for  engaging  in  these  spe- 

cificallv  prohibited  acts  onlv  if  he  knew  or  had  reason  to  know  that  his 

advertising  violated  the  rules.'""'  Lack  of  scienter  or  negligence  does  not. 
however,  bar  the  Commission  from  suing  on  behalf  of  consumers  and  others 

injured  b\  the  deceptive  practice.'***  The  court  mav  grant  equitable  relief 
and  actual  damages,  but  not  punitive  or  exemplarv  damages. "*° 

(iranting  e(|uiiable  relief  from  a  sale  induced  bv  innocent  misrepresenta- 

tion certainly  does  not  bur'^'»n  first  amendment  rights.'"  The  ccustiiution- 

"♦  Srr  13  I  S.C.  §  4.5(m)(l)(A)  (Supp.  V.  1973)  (violaiion  of  rule:  actual  'm  ou ledge  oi 
knowlftlj^e  {.iiiK  implied^  id  §  43(m)(B)(2)  (violation  of  cease  and  de«!  '  order  directed  lo 
artothcr:  attu.tl  kn<i\\  ledge);  i^  §37b(a)(  l)(suitonbehalf  of  consumer' or  «)ihers  for  violation  of 
ceaM'  and  dtsist  order  reav»nable  man  Kould  ha\e  luiovsn  that  practice  was  dishonest  or 
fraudulrnu 

'"  (^  If/  \  R.-Imii  \N>Uh.  Inr  .  -118  IS.  :V2S'I974)  (cimI  liabilit\):  New  York  Times  Co.  v. 

Sulbvan.tTt.l    S.  L'.*)  I  ( l«HM)  (v;<me).  .Smith  v  .  Caliitiinia.  :<6I  L  .S.  147  <  I939n«  Jtminal  Uabililv). 
'■*  When  I  he  viol.iioi  l^  an  adv  ei  tis.ng  aReiuv .  the  .i^ienivs  inahilitx  m  le.^m  ail  me  .ittn^>utes 

and  ch.itddenstii  \.>t  a  I!  ptiKlmts  and  industries  should  he  i  insider  ed  m  deirimiirng  whether 

the  agem\  w..s  negligent  Cf  HC  v  Cilgate-Palmolive  Co..  '^H^)  t.S.  374.  :<M'J  n  S  (1963). 
Although  a  nianuljciuiei  nuN  pc^rhaps  he  placed  under  a  dutv  to  knf>w  all  that  he  can 
rcasonahU  learn  alxmi  his  punlun  or  seiMce.  the  maiuilaciuiers  knowledge  should  not  be 
linpuled  to  hiv  adveilising  .iv:ent. 

'■•  13  I  S C  §  37ai.i>(  l)(Bi  (Supp  \  .  1973).  Violation  of  the  rules  (cmstjtuies  an  ufd.iii  or 

deceptive  pi.utice.  hi  SIJ  43(ap(  I'  '>7.i'd)(3).  The  (  oimnisMon  nia\  iheieloie  issue  a  complaint 
agaiiiNl  (Ik  Mol.iioi  OI  \eek  leinpoi.nv  iii|uit(M\e  ieliet..brf  test  acconipanving  nnleN  I2^t-I2 
\uftni 

'•■  13  I  ..S  (..  5  43(in)(  l)<  Ai  (Supp  \  .  I97*>i  This  se-tion  allows  the  Cjinunission  lo  seek  a 
penallx  wuhout  inslitu(in<'.  .^..-eiedenl  .idmiiusH.itne  piotee'lings. 

'**  /«/  <{  37l)(a)tl).  I  lu  l.uk  »(  a  re(|uiiemeiil  ol  kiiouledg<-  or  nenligeiue  in  subsection 
(.i)(l)  M-eiiiN  iiuoiiMstenl  wid:  miI.  ectn«n  (aX'-M.  whiih  pio\ide>  that  one  \\lu»  violates  a  hnal 
cease  and  deMsi  oidei  canimi  be  sue  I  under  scNiii.n  371)  unleN*  the  violation  i\  one  "whirh  a 

rraMinahle  man  v\(.uld  have  known  iii.'iei  (he  cin  uniHlaiueN  vsas  dishoiu-s(  oi  liaudulent." 
IVihapN  (he  <liNp.ii.ile  tie.Kineni  stems  liom  the  tact  that  cease  Am\  deM>t  oiders  are 

tle(|uentlv  bio.ul.  w»iile  13  I  SI  {>  37aa)(l)(B»  (Supp  \.  I973>  leijuiies  thai  rules  Ik- 
speciht .    I  he  ie(|uiu   '.eiit  thus  ensiiies  thai  the  lules  piovule  a  leason.ible  niaii  with  notice. 

"*  1,1.   §  37b(b) 

"•'  1 1   I-  I(.v..\lgom.'  I.umh.  I  (4..  29 1  IS  t>7.KI  (l9:Ut  (jilndct-d  theie  is  .•  kind  ..I  «.  ...,i 

33-291   O  -  78  -  70 
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aKty  of  imposing  liability  for  damages,  however,  would  depend  upon  the 
circumstances.  A  consumer  is  unlikely  to  be  damaged  by  misrepresentation 

alone.  If  a  consumers  cause  of  action  arose  from  a  purchase  of  a  misrep- 
resented product,  the  remedy  would  be  for  false  pretenses,  product  liability, 

breach  of  warranty,  or  other  business  practices  that  are  subject  to  economic 
regulation.  If  rescission  were  not  an  adequate  remedy,  an  award  of  damages 

stemming  from  the  advertiser's  economic  conduct  would  not  implicate  the first  amendment. 

Different  considerations  apply  to  actions  brought  bv  the  FFC  on  behalf  of 
a  competitor  claiming  damages  resulting  from  trade  libel.  The  imposition  of 
strict  liability  for  damages  would  conflict  with  Supreme  Court  decisions  in 

the  area  of  private  libel.  *^-  The  rigor  of  common  law  libel  standards  is  likely 

to  prevent  competitors  from  disputing  each  other's  claims.  The  FFC's  high 
standard  of  truth  may  still  apply,  but  Supreme  Court  decisions  require  that 

the  advertiser  not  be  liable  absent  intent  or  negligence.'*-^ 

VI.      CON'CLISIOX 

The  commercial  speech  doctrine  apparentiv  developed  solely  because  the 

question  of  first  amendment  protection  for  advertising  arose  in  an  unfortu- 

nate fact  pattern  at  an  ina*  .picious  juncture  in  the  course  of  constitutional 
adjudication.  In  Virginia  Slate  Board  oj  Pharmacy  i*.  Virginia  Citizens  (.onsumer 
Council,  Inc  ,  the  Supreme  Court  acknowledged  that  the  doctrine  and  its 
subjective  standards  had  produced  results  that  were  irreconcilable  with  the 
policies  of  the  first  amendment.  The  Court  recognized  that,  because  purely 
commercial  speech  may  have  an  impact  equal  in  magnitude  to  that  of 
political  speech,  the  motives  of  the  speaker  and  the  form  in  whith  speech 
appears  cannot  be  determinative  of  the  status  of  speech.  Nothing  in  the 

Court's  rationale  jusiihes  perpetuating  the  tommcuia!  speech  (hntrine  bv 
continued  c!i«^'.ri  mi  nation  against  commercial  speech.  anH  courts  should 

proceed  to  grant  commeraal  speech  full  protection  under  the  first  amend- 
ment. 

''Placing  commer'-ial  speech  within  the  protection  of  the  first  amendment 
requires  that  the  FTC  proscrilxr  onlv  advertising  that  a  reasonable  person 
could  interpret  as  making  a  false  asserticm  f  material  fact,  fhe  first 

amendment  further  requires  that  the  FTC  i»!»»«^fe  iudicial  review  of  prior 
restraints  on  adverusing  and  that  !:ul>iiiiy  for  speech  l)e  imposed  only  upon  a 

showing  of  negligence  or  intent.  ' 
The  constraints  of  the  first  amendment  need  not.  however,  jeopardize  the 

interests  served  by  the  Federal  Trade  Commission's  regulation  of  deceptive 
advertising.  .Although  the  Commission  should  be  re<|uired  to  initiate  judicial 

as  court's  of  etimtv  have  lon^  pcrtrivrH.  in  rlin^PK  «o  a  hrnefii  whith  is  the  pnMliiit  of 

misreprevMitaiion.  however  inn<KentK  made"). 
'•*  Koran  analvsisof  trade  lif>el  under  thed>Kirine  o(  New  York  Times  (*^».  v.  Sullivan.  37fi 

VS.  2."»4  i  I'.iii-ii.  aiiu  li^.  pio^enx.  %te  N«»te.  The  rnM  AtninniiM-ni  anvi  \.<mi»iiii«  •  i'loiedion: 
Ci>mmert.ial  Adxertisuig  as  i*i«ue<.ted  Speeih.  .TtK)ie.  I..  Rev.  177  (I'I7I). 

»•»  Vh-u/  v.  Rirften  Uckh.  Im  .  4IH  IS.  T2X  :M7-IH  «|«»74i. 
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review,  the  institution  of  a  new  waiver  procedure  would  reduce  the  likeli- 
hood of  unmanageable  administrative  or  judicial  caseloads.  Further,  be- 
cause of  the  availability  of  injunctive  relief  and  equitable  remedies,  the 

principle  that  neither  civil  nor  criminal  liability  may  be  imposed  for  the 
innocent  use  of  speech  will  not  present  a  significant  barrier  to  enforcement 
of  the  Federal  Trade  Commission  Act.  Finally,  the  issues  that  bear  on  the 

constitutionality  of  suppressing  speech  are  already  within  the  scope  of  circuit 

court  review  of  the  Commission's  decisions.  TTierefore,  the  requirement  that 
these  issues  be  resolved  judicially  will  not  impose  an  additional  or  an  un- 

familiar burden  upon  the  courts.  Institution  of  procedures  that  prevent 
unnecessary  regulation  and  insistence  upon  judicial  review  that  applies 

existing  standards  in  a  manner  sensitive  to  first  amendment  rights  will 

adequately  safeguard  freedom  of  expression.  Because  it  is  possible  to  pre- 

serve both  principlet"  first  amendment  adjudication  and  the  government 
interest  in  advertising  regulation,  there  need  be  no  hesitancy  about  finally 

interring  the  last  vestiges  of  the  commercial  speech  doctrine. 

ROSCMARIE  SbARATTA 
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Exhibit  81:  Petition  to  FTC  of  Bayh,  Mclntyre,  Moss,  Aspin, 
Rosenthal,  and  Young,  January  9,  1974 

UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  TRADE  COMMISSION 

PETITION  TO  THE  FEDERAL  TRADE  COMMISSION 
CD  FOR  RULES  TO  EXTEND  THE  ADVERTISING 
SUBSTANTIATION  CAMPAIGN  TO  ALL  C0I4MSRCIAL 
ADVERTISING  (2)  TO  REQUEST  SUBSTANTIATION 
FOR  CERTIAN  COMjMERCIAL  ADVERTISEMENTS  BY 
CERTAIN  AD^/ERTISERS  (3)  AND  TO  COMMENCE 
GENERALLY  AN  ADVERTISEMENT  SUBSTANTIATION 
CAMPAIGN  IN  THE  OIL,  UTILITY  AND  ELECTRIC 
APPLIANCE  INDUSTRIES  IN  REGARD  TO  ENVIRON- 

MENTAL OR  ENERGY-RELATED  CLAIMS  IN  COMMER- 
CIAL ADVERTISEMENTS. 

I.  INTRODUCTION 

This  petition   filed  on  behalf  of  the  petitioners   de- 

scribed in  Part  II,   seeks    (1)    the  extension  of  this   Commission's 

advertising  substantiation  rules   to  all  commercial  advertising 

C2)    the  production  to  this   Commission  and  subsequent  public 

'Inspection   of  all  information   relied  upon  by   certain  adver- 

tisers who  have   made   claims   in  specific ' advertising  attached 

to  this  petition  and   (3)    the   requirement  that  environmental 

and  energy-related   claims   in  all  commercial   advertising  by 

oil,    utility   and  electric  appliance   firms  be  substantiated. 

II.  PETITIONERS 

The  .petitioners  in  this  matter  are  Senator  Birch  Bayh 

(D.-Ind.),  Senator  Thomas  Mclntyre  (D.-N.H.),  Senator  Frank 

Moss  (D.-Utah),  Representative  Les  Aspin  (D.-Wisc),  Repre- 

sentative Benjamin  Rosenthal  (D.-N.Y.),  and  Representative   \ 

Andrew  Young  (D.-Ga.). 

-175- 
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III.   PROPOSED  RULES  FOR  SUBSTANTIATION 
OF  ALL  COMMERCIAL  ADVERTISEMENTS     1 

Petitioners  propose  that  the  following  rules,  reflect- 

ing an  extension  of  the  Commission  product^advertisin^: 

substantiation  campaign,  36  Fed.  Reg.  12058,  amended  36 
(Oj^  7, 

Fed.  Reg.  1^680  J1971),  be  adopted  and  applied  to  the  adver- 

tisements attached  to  this  petition,  and  to  the  commercial 

advertising  of  oil,  utility  and  electric  appliance  firms. 

Definition:   Commercial  advertisements  are 
those  advertisements  sponsored  directly  or 
indirectly  by  corporations  or  other  busi- 

nesses organized  primarily  to  sell  goods  or 
services  for  profit  and  which  have,  as  their 
dominant  theme,  (1)  the  promotion  of  the  ad- 

vertiser's goods  or  services,  (2)  the  pro- 
motion of  the  advertiser's  operations,  ac- 

tivities, or  policies  or  (3)  the  giving  of 
advice  or  information  in  connection  with 

the  use  of  the  advertiser's  products  or 
services.  [New] 

Substantiation  Rule:   Advertisers  shall  be 
required,  on  demand  by  the  Commission,  the 
owner  of  any  medium  v;hich  the  advertiser 
proposes  to  use,  or  anv  o::her  interested 
person  to  submit  to  tne  Commission  with 
respect  to  any  commercial  advertisement 
such  tests,  studies  or  other  data  or  inform- 

ation (including  testimonials  or  endorse- 
ments) as  they  had  in  their  possession  prior 

to  the  time  claims,  statements  or  represen- 
tations were  made  and  which  purport  to 

substantiate  any  claim.s,i  statements  or 
representations  made  in  the  advertisement 
regarding  (1)  the  safety,  performance, 
efficacy,  quality  or  comparative  price 
of  the  product  or  service  advertised,  (2) 
the  operations,  activities  or  policies  of 
the  advertiser  or  (3)  any  advice  or  inform- 

ation given  to  persons  in  connection  with 
the  use  of  any  product  or  service  sold, 
leased  or  otherv/ise  provided  by  the  adver- 

tiser. [Amendment   underlined] 

•176- 
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Prohibition:   Any  corir.ercial  advertisement 

which  nakes  any  affir-atlve  r.isstarer.ent , 
falls  to  disclose  any  rateriai  fact,  or 
makes  any  unsubstantiated  clain  shall  be 
deemed  to  be  in  violation  of  the  prohibition 

.In  15  U.S.C.  §  A5(a)(6)  against  "unfair 
methods  of  competition  in  cor.merce  and  un- 

fair or  deceptive  acts  or  practices  in  com- 
merce." [Nev/] 

Exemption:   Advertisements  which  (1)  ex- 
press, as  their  dominant  theme,  one  side  of 

a  controversial  issue  of  public  ir.portance 

and  (2)  contain  the  follov.-ing  explicit 
statement,  prominently  displayed:   "This 
is  a  political  advertisemeni:  intended  to 

present  this  business'  view's  on  a  controver- 
sial issue  of  public  ir.portance",  shall 

not  be  subject  to  these  rules.  [:,'ew] 

IV.   RATIONALE 

While  non-product/service  advertising    is  not  a  new 2/ 

phenoPienon    the  surging  environmental  r.ovement  of  the  late 

3/ 
1960's    and  the  current  energy  crisis  have  added  new  dimen- 

sions to  such  non-promotional  industry  advertising  campaigns 

V  Commercial  advertising  which  does  not  concentrate  on  the 
sale  of  any  specific  good  or  service  has  been,  at  times,  classi- 

fied as  either  institutional  image,  advisory  and  informational, 
public  service,  etc.   See ,  e .  g..  Address  by  Corjnissioner  Den- 
nison,  "Corporate  Image  Advertising",  presented  at  Fortune  Cor- 

porate Corjnunications  Sem.inar,  Tuxedo,  ':ev:  York  (Hay  3,  1973)  at 
p.  6.   Petitioners'  proposed  rules  do  not  inflexibly  classify 
non-comm.ercial  advertising  in  that  r.anner  since  such  refiner.ents 
seem  most  difficult  to  make  in  regard  -o  many  ads.   Where, 
however,  such  classification  seems  possible ,  petitioners  have 
separately  discussed  institutional  im.age  and  advisory/informa- 

tive ads  in  this  petition. 

2/   See,  e . g. ,  Modern  Institutional  Advertising,  George  A. 
Flanagan  (1967). 

3/  Several  important  environmental  laws,  on  state  and  federal 
levels,  were  passed  in  the  period  from.  1955-1972.   See ,  e.g.. 
National  Environr.ental  Policy  Act  of  1969,  ̂ 2  U.S.cTT  ^331 

et  seq ;  Clean  Air  Act  Amendments  of  1970,  '->2   U.S.C.  §  I857 
c-5  et_  sea. . 

-177- 
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In  light  of  rising  public  concern. 

The  degree  of  public  concern  about  the  environment  is 

revealed  by  a  May  1970  Readers  DiR;est  survey  which  found  that 

5256  of  those  polled  thought  pollution  was  the  first  or  second 

most  important  domestic  problem.   Over  70%   thought  industry 

was  largely  responsible  for  pollution  problems,  and  about 

half  thought  that  industry  was  doing  a  "poor  or  very  poor" 

Job  of  solving  these  problems.   As  for  the  energy  crisis, 

which  has  dramatically  touched  the  lives  of  all  Americans, 

not  only  has  public  opinion  put  indust.ry  on  the  defensive, 

but  -several  companies  have  been  chided  by  government  officials 

and  formally  charged  by  government  agencies,  including  this 2/ 

Commission    with  unwise,  unethical  or  illegal  practices 

which  have  contributed  to,  or  caused,  energy  shortages  in 

order  'to  Increase  their  economic  stranglehold  on  the  energy 

Industry  and  undermine  the  recent  successes  of  the  environ- 

1/ 

mental  movement. 

The  Industry  responses  to  these  pressures  have  included  a 

massive  advertising  campaign  with  at  least  three  goals:    '    \ 

1/  See,  e.g.  ,  "Moss  Lays  Shortage  to  Oil  Firms",  V/ashington  Post 
November  29,  1973,  p.  A-I8; "Oilmen  Defend  Their  Holdings  in 
Other  Fuels",  V/ashington  Post,  December  7,  1973,  P-  A-9  (remarks 
of  Senator  Haskell) . 

2/  See  Exxon  Corp. ,  [1973  Transfer  Binder]  TRADE  REG.  REP. 
120,  388  (F.T.C.  1973)  (complaint  against  eight  oil  companies). 

See  also  "Trust  Suit  Cites  20  Oil  Companies",  New  York  Times , 
July  27,  1973,  p.  39;  "Florida  Charges  'Gas'  Conspiracy", 
New  York  Times,  July  10,  1973,  p.  55- 

3/  See,  e.g.,  "Environmental  Gains  Threatened  by  Crisis,"  Wash- 
ington Post ,  December  11,  1973,  p.  A-1. 

178- 
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(1)  _creating  a  more  favorable  attitude  tov/ards  a  company  or     j 

aji  entire  Industry  on  environmental  and  energy-related  Issues 

(2)  furnishing  users  of  a  company's  or  industry's  goods  and 

services  with  Information  and  advice  in  connection  with  those 

goods  and  services  in  an  attempt  to  solve  environmental  or 

energy  problems  (3)  lobbying  for  certain  governmental  actions 

which  the  company  or  industry  supports. 

A.   INSTITUTIONAL'.IMAGE  ADVERTISEMENTS  ♦ 

1.   Environmental  Ads.   The  industry's  attempt  to  create 

good  will  for  its  alleged  anti-pollution  efforts  and  thereby 

to  improve  the  corporate  image  is  typified  by  the  1971  adver- 

tisements of  Bethlehem  Steel,  Pot latch  Forests,  Inc.  and  St. 

Regis  Paper  Company  which  sought  to  portray  those  companies 

as  committed,  in  theory  and  in  practice,  to  environmental  pro- 

tection.    The  primary  goal  of  these  advertisements  was,  as 

Readers  Digest  noted  in  a  promotion  piece  for  a  1971  environ-  i 

mental  advertising  supplement,  "to  explain  what  business  is 

doing  to  solve  pollution  problems"  in  order  to  eliminate  busi- 

2/ 

ness'  "black  eye  in  the  view  of  most  Americans."    A  successful 

public  relations  effort  could  win  an  advertiser  (1)  addi-    j 

tlonal  sales  of  its  products  and  services  to  environmental- 

1/  Advertisements  by  these  companies  are  described  in  Adver- 
tising 1972,  Hearings  before  Senate  Commerce  Committee,  92nd 

Congress,  2d  Session  111-232  (Hay  16,  18,  31,  1972)  (hereafter, 
"Advertising  Hearings")  and  are  the  subject  of  complaints  filed 
with  this  Commission  by  Senator  Philip  Hart  and  Public  Action 
to  Protect  Environmental  Resources. 

2/     Advertising  Hearings,  supra  at  111. 
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conscious  consumers  (2)  increased  investments  in  its  business 

by  environmental-conscious  investors  or  others  who  wish  to 

invest  in  a  company  with  environmental  practices  which  make 

It  less  likely  that  the  company  will  be  subjected  to  lawsuits, 

other  official  proceedings,  picketing,  etc.  and  (3)  new  employees 

to  work  for  a  company  with  a  good  environmental  reputation. 

The  environmental  campaign  is  on-going  in  1973-   Shell 1/ 

Oil  Company,  in  a  November  21,  1973  ad    in  the  Washington 

Post  wants  to  dispel  any  notions  that  "offshore  oil  platforms 

are  ruining  the  waters  around  them."  It  claims  that  "we  at 

Shell  have  a  fact  for  you.  .  .[w]e're  taking  so  many  precau- 

tions to  try  to  keep  the  waters  around  our  operation  clean." 

(emphasis  added).   Shell  is  "taking  every  reasonable  precaution 

we  can  to  lessen  the  chance  of  something  going  wrong  "  and  boasts 

of  high  fish  yields  near  its  oil  rigs,  (emphasis  added).   Shell   i 

also  touts  its  "Shell  Oil  Herder,"  widely  shown  to  television 
2/ 

viewers  in  a  1973  ad   as  sucking  up  oil  spills  "like  a 

vacuum  cleaner." 

ThB  Shell  ads  are,  however,  very  misleading  and~diTf icult 

to  substantiate.'  For  example,  the  implication  that  the  presence 

of  oil  platforms  has  led  to  increased  fish  yields  in  the  Gulf  of 

Mexico  is  an  untrue  assertion  of  a  cause  and  effect  relationship. 

An  increase  in  the  number  of  fishing  boats  and  innovative  fish- 

ing techniques  may  be  the  sole  reason  for  such  increased 

yields.   Moreover,  the  types  of  fish  caught  may  be  of  poorer 

1/  Exhibit  A. 

2/  Exhibit  B. 
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quality  thart  those  previously  caught  and  \which  were  less 

able  to  survive  under  increased  pollution.   To  the  extent 

that  fish  congregate  around  Shell's  platforms,  we  aren't  told 

that  even  a  Junked  car  ,'deposited  on  an  ocean  bottom  will  serve 

to  attract  fish  |  who  naturally  seek  protection  from  swift 

ocean  currents  or  other  forces.   Additionally,  insofar  as 

Shell  tells  us  that  its  offshore  oil  efforts  don't  "ruin  the 

waters",  there  has  been  little  work  done  on  the  long-term 

effects  of  regular  low-level  oil  and  chemical  discharges  on 

the  reproduction  of  fish,  and  on  young-  fish  or  eggs.   The  mere 

fact  that  adult  fish  of  certain  species  can  survive  tells  far 

less  than  the  entire  story.  - 

The  Shell  Oil  Herder  is  also  unfairly  described.   Shell 

tells  viewers  that  the  herder  is  being  shown  "under  a  controlled 

situation.  "The  fact  is,  they  work  best  only  under  the  right 

conditions",  impliedly  the  real-life  conditions  at  sea,  and 

not  In  the  television  stucio.   However,  there  are  numerous 

conditions  under  which  use  of  this  product,  a  chemical  collect- 

ing agent,  can  cause  even  more  difficult  spill  problems  than 

might  already  exist  —  for  example,  where  there  are  low  tem- 

peratures, choppy  waters,  wind,  or  debris  in  the  water.   Thus, 

standards  suggested   jby  the  Council  on  Environmental  Quality 

sharply  lim.it  use  of  Shell's  touted  Oil  Herder. 
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Middle  South  Utilities  System,  advertising  in  the  | 

11/ 
November  6,  1973  New  York  Times ,   tells  of  its  "effort  to  improve 

the  quality  of  our  river,  the  mighty  Mississippi."  The  System's 

"companies  are  implementing  a  detailed  study.  .  .to  determine 

[the  river's]  present  ecological  status.  .  ."   Although  it 

claims  that  other  "large  industrial  concerns  that  require 

large  quantities  of  fresh  water  for  processing  have  located 

facilities  on  river  sites.   DuPont ,  Shell,  Kaiser,  Texaco, 

Gulf,  to  name  a  few,"  it  focuses  on  Middle  South's  impliedly" 

unique  motto  of  "Use,  Not  Abuse"  -  "So  that  the  mightiest  of 

America's  rivers  can  keep  rolling  along.   Unharmed. "   (emphasis 

added).   We  are  not  told,  however,  that  the  Mississippi  Power 

and  Light  Baxter  Wilson  Plant  ,  jcontrolled  by  Middle  South, 

is  currently  discharging  thermal  and  chemical  wastes  into  the 

Mississippi  River  without  ever  having  had  a  permit  as  required  by  ; 2/ 

law.     Moreover,  it  is  certainly  false  to  imply  'that  the 

Mississippi  River  is  "unharmed"  by  the  enormous  amount  of 

wastes  now  dumped  into  it. 

1/  Exhibit  C, 

2/  The  utility  never  obtaxned  a  permit  under  the  Rivers  and. 
Harbors  Act,  33  U.S.C.  §i^07  (Refuse  Act),  though   it  currently 
has  a  permit  application  pending  under  the  1972  Amendments  to 
the  Federal  Water  Pollution  Control  Act.   When,  and  if  that 
permit  is  granted,  it  appears  likely,  according  to  the  Region 
IV  office  in  Atlanta  of  the  Environmental  Protection  Agency, 
that  more  sophisticated  pollution  control  equipment  than 
currently  is  t?eing  used  will  be  required. 
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Teneco,  in  a  two  page  ad   in  the  December  10,  1973 

issue  of  U.S.  News  &  World  Report  talks  of  "Clean,  clear,   ! 

fresh  air"  being  "one  of  [Teneco*  s]  healthiest  new  markets  1'" 

Its  efforts  to  eliminate  noise  pollution  have  led  to  new 

mufflers  which  "are  turning  roars  into  purrs  in  one  out  of 

every  four  cars  on  the  road  today."  It  has  more  that  "^0 

patents  for  auto  emission  control  devices"  and  has  developed 

"a  new  offshore  Platform  Mounted  Nuclear  Plant  whose  impact 

on  the  landscape  will  be  reduced  to  an  unobstrusive  silhouette  I 

on  the  ocean's  horizon."   (emphasis  added). 

It  seems  presumptuous  and  misleading  for  Teneco  to  state 

definitively  what  the  impact  of  offshore  nuclear  plants  will 

be  when  the  Atomic  Energy  Commission  itself  is  unsure  of  that 

Impact.   In  a  notice  in  the  Federal  Register,  38  Fed.  Reg. 

2/ 

3^1008  (December  10,  1973)  and  the  Wall  Street  Journal   the 

AEC  invited  public  comments  on  proposals  to  build  such  plants, 

with  questions  under  the  National  Environr.ental  Policy  Act, 

42  U.S.C.  §4331  et  sea.  relating  to^ environmental  impact  as 

yet  unanswered. 

3/ 
Champion  International,  in  an  ad    in  the  July  23,  1973 

Issue  of  U.S.  News  &  V7orld  Reoort  touts  its  "careful  review  of 

1/  Exhibit  D. 

2/  Exhibit  E,  "Notice  of  Opportunity  For  Public  Participation 
in  AEC  Public  Hearing  on  Floating  Nuclear  Power  Plants",  Wall 
Street  Journal,  December  13,  1973,  p.  29- 

y     Exhibit  F. 
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10 conservation  and  forest  management  plans"  before  building 

"the  largest  plywood  plant  in  North  America."   It  claims 

that  its  expansion  and  other  practices  mean  that  "we  are 

well  protected  from  future  increases  in  the  cost  of  timber. " 

(emphasis  added).   Champion  alleges  that  its  "reforestation 

program  is  one  of  the  most  advanced  in  the  industry"  and  that 

"taking  care  of  our  timberlands  is  a  major  goal  at  Champion 

International." 

Unfortunately  for  readers.  Champion  does  not  mention 

Ijow  its  reforestoration  and  other  practices  can  lead  to  stable 

prices,  nor  that  they  have  been  insufficient  to  prevent  ply- 

1/ 

wood  prices  from  rising  56^  in  the  past  three  years.   More- 

over, while  Champion  was  guaranteeing  no  future  increases  in  tj'he 

cost  of  lumber,  it  did  not  tell  readers  that  it  had  recently 

pursued  a  request  for  such  an  increase  before  the  Cost  of 

Living  Council  and  wanted  more  than  it  was  given. 

To  read  the  bare  allegations  presented  by  these  and 

many  other  companies,  the  average  person  cannot  help  but 

wonder  whether  we  have  any  environmental  problems  in  the  U.S. 

In  short,  the  corporate  images  created  by  industry  advertising 

campaigns  present  the  advertisers  as  blameless  and  environ- 

mentally concerned. 

1/   "Lumber  Keeps  Lifting  Home  Costs",  New  York  Times 
April  1,  1973,  Section  VIII,  p.  1. 

2/   New  York  Times ,  January  l6,  1973,  P-.  51- 
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2.    Energy  Crisis  Ads.   A  similar  Image  advertising 

campaign  has  been  recently  Initiated  In  regard  to  the  energy 

crisis.   Companies  In  the  energy  producing  business  —  oil, 

gas,  and  utility  companies  for  the  most  part  —  have  taken  to 

the  print  and  broadcast  media  to  prove  that  they  have  not 

caused  our  energy  shortfall  and/or  are  making  every  effort 

to  solve  that  problem. 

This  attempt  to  promote  the  corporate  Image  and  win 

friends  is  exemplified  by  an  Amoco  Oil  Company  advertisement 

In  the  May  7,  1973  New  York  Times,  when  the  country  was  plagued 

with  gasoline  shortages.   Amoco  told  us  that  it  was  "making 

more  gasoline  than  ever  before  in  our  history,  up  15%   in 

the  last  two  years";  that  its  "refineries  are  running  at 

over  95%   capacity  (the  practical  minimum  with  available  crude) 

[and].  .  .well  above  the  Industry  average  ";  1  that  it  was  "im- 

porting more  foreign  crude  than  in  any  time  in  our  history"; 

that  it  was  "working  on  new  refining  ■  and  conversion  processes 

and  new  pipeline  capabilities  that  will  increase  our  output 

even  more.  .  ."  and  that  it  was  "intensifying  our  search 

for  crude  oil  to  supply  our  refineries".  jAmoco  claimed  that 

with  its  affiliates,  it  will  "spend  more  on  expansion,  explora- 

tion and  crude  oil  production  than  in  any  year  before."   Cer- 

tainly, the  reader  is  expected  to  conclude  that  Amoco  was  doing 

1/  Exhibit  G. 
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all  It  could  do  to  help  solve  our  gasoline  shortage,  and  it 

was  hoped  that  Anoco  customers,  investors  and  er.ployees 

would  stick  with  the  company  while  new   customers,  investors 

and  employees  v;ould  come  over  to  Amoco. 

However,  the  company's  presentation  of  these  "facts"  is 

deceptive,  and  possibly  false.   For  example,  despite  Amoco 's 

touting  of  its  refining  practices,  it,  like  all  major  oil 

companies  except  Kobil,  had  not  built  a  new  refinery  in  five  I 

years  and  none  are  presently  under  construction    even  after 

warnings  as  early  as  1971  that  there  would  soon  be  a  severe 

shortage  of  refinery  capacity.    Nor  did  Amoco  tell  readers 

that  no  new  refining  capacity  had  been  planned  for  1973, 

3/ 

or  that  no  new  refineries  would  be  completed  before  1975- 

Moreover,  although  Amoco  praises  its  allegedly  high  level  of 

Imports,  the  com^pany  hasn't  explained  v;hy ,  in  late  1972,  it 

failed  to  import  even  more  by  utilizing  its  permissible  1973 

lO/S  borrowing  allowance. 

Institutional  image  advertisements  related  to  the  energy 

crisis  proliferated  as  the  crisis  worsened.   A  spate  of  recent 

1/  See ,  e.g.,  "Oil  firms  plan  new  refineries",  Chicago  Sun 
Times,  December  9,  1973,  P-  127- 

2/ Staff Stud y  of  the 
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ads  is  flooding  our  airwaves ,' newspapers  and  magazines,  and 

1/ 

Includes  a  Mobil  television  ad   that  expresses  Mobil's 

regrets  that  It  Is  "sorry  to  have  to  tell  [us]  that  most  oil 

fields  in  the  U.S.  today  are  past  their  prime  [and]  that  there's 

a  worldwide  shortage  of  crude  oil  today."  The  ad  ends  by 

asking  "What 's 'Mobil  doing  about  it?"  and  answering,  "Our 

crews  are  working  twenty-four  hours  a  day  all  over  the  world 

to  bring  you  more  oil."  ~- 

Unfortunately  Mobil  does  not  tell  us  that,  in  the  words 
2/ 

of  Senator  Mclntyre,    "proven  world  reserves  of  crude  oil 

statistically  assessed  by  the  Oil  Committee,  of  the  Organiza- 

tion for  Economic  Cooperation  and  Development  (OECD)  for  1973, 

from  figures  obtained  by  the  oil  industry  itself,  show  that 

there  are  583*5  billion  barrels  of  proved  world  reserves 

which  means  that  at  the  present  world  crude  oil  consumption 

rate,  there  is  over  100  years  of  proven  reserves". |  In  short, 

there  is  no  "worldwide  shortage  of  crude  oil." 

Numerous  other  companies,  oil  and  utility  in  particular, 

have  similar  ads  which  seek  to  assure  us  that  each  is  doing 

certain  specific  things,  and  working  hard  in  general,  to  solve 

our  energy  problems  and  win  or  retain  our  trust,!  and  our 

business.     • 

1/  Exhibit  H. 

2/  Letter  from  Senator  Mclntyre  to  Commission  Chairman 
Engman,  November  21,  1973,  p.  2.  j 
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1/ 

For  example,  in  July  1973  Exxon    told  us  that  It 

"wants  [us]  to  know  that  they  are  doing  their  best  to  provide 

more  gasoline  for  [us]."  The  ad  claimed  that  "in  the  first 

six  months  of  [1973],  Exxon's  refineries  produced  considerably 

more  gasoline  than  they  did  in  the  first  half  of  1972,"  and 

that  each  "Exxon  dealer  is  receiving  his  fair  share  of  this 

production."   An  earlier  Exxon  ad    claimed  that  America 

was  "using  more  oil  and  gas  than  the  existing  fields  under 

the  U.S.  can  supply",  [so  that  Exxon  was  searching  offshore, 

though  it  was  alleged  that  "it '  s' not  any  easier  or  cheaper.  .  . 

to  drill  under  water.   Just  the  opposite.  .  .[but  that]  we 

don't  have  much  choice.   Our  men  have  to  go  where  the  energy 

Is." 
Exxon,  however,  like  Amoco  and  other  oil  companies, 

had  not  been  "doing  its  best"  to  provide  us  with  gasoline, 

for  its  refining  practices  were  similarly  inadequate  to  prevent 

gasoline  shortages.   In  fact,  Exxon's  April  1972  refinery 

production  was  significantly  lower  that  it  had  been  one  year 

1/ 
earlier     and  it  too  had  not  built  a  new  refinery  in  five  I 

years.   Moreover,  Exxon's  claim  that  "we  don't  have  much 

choice"  but  to  seek  oil  under  the  sea  is  particularly  puzzling, 

given  the  abundance  of  other  untapped  resources,  especially 

coal.   But  we  are  not  told  these  and  other  vital  facts,  despite 

1/  Exhibit  I. 

2/  Exhibit  J. 

2,/  Senate  Study,  supra,  at  24. 
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Exxon's  motto  "V/e*d  like  you  to  knov;" ,  sir.ply  because  these  facts' 

contrast  sharply  with  the  misleading  picture  presented  by 

the  Exxon  ads. 

In  the  December  10,  1973  issue  of  Barrens,  Pacific 

Power  and  Light  Company  placed  an  ad    extolling-  its  impliedly 

unique  position  during  the  energy  crisis.   "Pacific  Power 

controls  extensive  reserves  of  low-sulfur  coal  in  Montana, 

Washington,  and  Wyoming  that  it  can  depend  upon  for  fueling 

Its  own  plants  and  for  sale  to  other  utilities."  Not  only 

investors  and  prospective  coal  purchasers,  but  also  the  utility's 

custom.ers,  must  feel  confident  that  this  utility,  in  contrast 

with  others,  is  a  well-run  operation  meriting  public  support 

and  increased  business.   But  the  facts  may  actually  tell  a 

different  story.   In  September,  Pacific  Povrer  and  Light  had 

submitted  to  Oregon  and  V/ashington  state  regulatory  agencies 

a  conservation  plan  which  Included  a  IC*  mandatory  cut  on 

2/ 

customers  using  more  than  75 > 000  Kilowatt-hours  a  month. 

Apparently,  because  of  badly  depleted  hydroelectric  generating 

capacity,  the  utility  was  unable  to  provide  sufficient  electric 

power  even  with  its  "extensive  reserves  of  low  sulfur  coal" 

which  it  claimed  it  could  "depend  upon."  Moreover,  it  is 

misleading  for  the  utility  to  tout  any  dependability  upon 

whatever  coal  may  be  in  the  ground,  since  shortages  of  material 

1/  Exhibit  K. 

2/  "Power  Crisis  in  Pacific  Northwest  Eases  Due  to  Heavy 
Rains,  Consumer  Cooperation",  V/all  Street  Journal,  December 
5,  1973,  p.  6.  . 
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used  in  mining  and  a  chronic  shortage  of  coal-hauling  rail 

1/ 

cars  has  created  a  scarcity  of  coal  on  the  market. 

But  advertising  claims  are  jnot  limited  solely  t^o  the 

energy  Issue.   Many  companies,  sensitive  to  suggestions  that 

the  energy  crisis  was  in  part  an  industry  conspiracy.'  to  under- 

mine environmental  laws,  are  attempting  to  create  the  Impression 

that  they  are  solving  the  energy  crisis  without  much  damage 

to  the  environment.   The  Investor-Owned  Electric  Light  and 
1/ 

Power  Companies,  for  example,  in  a  September  12,  1973  ad 

in  the  Wall  Street  Journal  entitled  "Why  does  my  electric 

bill  keep  going  up  year  after  year?",  answer  the  question 

by  reference  to  burgeoning  costs  "of  fuels,  building  materials, 

all  kinds  of  supplies,  wages.  Interest  on  borrowed  money, 

everything."   They  tout  their  "huge  expenses  for  research  and 

development  efforts  aimed  at  finding  new  methods  of  power 

generation  that  conserve  scarce  fuels."  (emphasis  added).   They 

explain  that  "these  research  efforts  and  environmental 

control  mean  greatly  increased  costs-  .  ."  (emphasis  added). 

In  short,  we  are  told  that  enormous  rate  increases  are  needed 

to  insure  that  energy  is  supplied  adequately  and  environmental 

goals  are  met.   However,  the  Industry's  position  Is  extremely 

misleading  when  one  considers  that  "major  utility  companies 

are  expending  seven  times  the  amount  of  money  for  the  adver- 

tising of  electricity  and  gas  than  they  are  expending  on 

1/   "Coal  to  the  Rescue  This  Winter.   Maybe  so.   But  It's 
Scarce,  Too,  and  May  Get  Scarcer."  Wall  Street  Journal, 
November  12,  1973,  P-  30. 

2/  Exhibit  L. 
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y 
research  and  development."    It  could  hardly  be  maintained, 

therefore,  that  such  research  efforts  mean  "greatly  increased 

costs"  or  represent  "huge  expenses." 

2/ 

Wheelabrator-Frye,  Inc.  took  a  full  page  ad    in 

the  December  5,  1973  Wall  Street  Journal  to  express  its 

pride  in  its  processes  for  producing  "POWER  FROM  GARBAGE  -  an 

endless  source  of  clean  energy."  (emphasis  added).   The 

company  claims  that  "producing  clean  energy  from  garbage  has 

been  a  reality  for  twenty  years.   There's  a  proven  system 

tfiat  does  it  [with]  sixty  plants"  all  over  the  world.   (empha- 

ses added).   The  company's  first  U.S.  plant  is  under  construc- 

tion in  Massachusetts  and  the  "energy  value  of  the  garbage 

[to  be]  burned  per  day  is  equivalent  to  73,000  gallons  of 

low  sulfur  fuel  oil.  .  .garbage  is  an  endless  source  of 

reliable  fuel."  (emphases  added).   But  while  Wheelabrator-Frye 

was  praising  its  "proven",  "clean"  and  "reliable"  system 

to  potential  customers  and  investors,  a  report  prepared  by 

the  Council  on  Environmental  Quality  in  August  1973  did  not 

even  mention  "power  from  garbage"  as  a  feasible  and  important 

alternative  source  of  energy.   Neither  do  other  reports  seem 
3/  ) 

to  recognize  Wheelabrator-Frye 's  new  method.    Moreover,  it i 
Is  Impossible  that  any  system  can  produce  "clean"  energy  —  that 

1/  Towards  an  Energy  Policy,  K.  Roberts,  editor  (Sierra 
Club,  San  Francisco,  1973)  P-  ̂ 71. 

2/  Exhibit  M.  . 

3/  See,  e.g. ,  Towards  An  Energy  Policy,  supra,  at  35  -  62. 
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1/ 

is,  "pure  or  "unadulterated"  energy.     Every  energy  pro- 

ducing systen  has  some  degrading  effect  on  the  environ- 

ment. 

3/ 

The  General  Electric  Nover;ber  1973  ad   in  Fortune 

uses  the  same  misleading  technique  as  the  V.'heelabrator- 

Frye  ad.   The  General's  two  page  ad  tells  us  that  "In 

ten  years,  we'll  need  enough  electricity  to  run  two 

Americas"  and  that   "General  Electric  is  doing  something 

about  it."   It  claims  that  "the  best  way  to  provide  large 

amounts  of  clean  energy  in  the  next  decade  is  nuclear 

power"  (emphases  added)  with  G.E.  designed  plants  that 

add  "no  smoke  or  harmful  oxides  to  the  air."   It  praises 

Its  new  fossil/fuel  plant  designs,  and  powerful  gas  turbines 

which  "can  be  set  up  alm.ost  anywhere  in  a  matter  of  months 

[and]  .  .  .turnedilon  in  minutes  to  help  meet  peak  demand. 

And  a  single  gas  turbine  can  r.ake  enough  power  for 

25,000  people."   The  General  misleads  us  to  believe  that 

there  is  such  a  thing  as  "clean  energy."  V.'e  are  not  told 

that  thermal  pollution  remains  a  problem  with  nuclear 

plants  or  that  radiation  safety  levels  are  thought  by  many 

persons  to  be  inadequate. 

1/   "Clean"  is  both  understood  by  most  persons,  and  so 
defined,  as  meaning  "pure"  or  "  unadulterated . "   Random 
House  Dictionary  of  the  English  Language  (Random  House, 
New  YorK,  1970)  at  27^. 

2/   See,  e.g.  ,  Energy  and  the  Environment ,  Electric  Pov/er, 
supra,  at  147. 

y        Exhibit  N. 

-192- 



1110 19 

As  many  of  these  latest  ads  show,  no\-i   more  than  ever 

prospective  and  current  customers.  Investors  and  employees 

are  the  targets  of  many  companies  seeking  to  convince 

these  business  prospects  that  each  company  is  solving 

the  energy  crisis  and  environmental  problems  at  the  same 

time.   These  companies  are  spending  millions  of  dollars  to 

create  good  corporate  images  by  their  massive  advertising 

campaigns.  \   In  short,  according  to  these  and  many  other 

advertisements,  no  company  has  contributed  to  the  environ- 

^mental  or  energy  crisis,  but  all  are  helping  to  meet  our 

needs  in  these j areas.   As  the  American  Petroleum  Institute  . 

said  in  a  brochure,)  entitled  "API  Ad  Program,"  the  industry's 

advertising  programs  must  "serve  as  constant  reminders 

to  employees,  dealers,  annuitants  and  customers  that  the 

Job  ahead  [for  solving  our  problems]  is  a  major  one" 

which  requires  |our  understanding  and  financial  support. 

B.    INFORMATIONAL  ADVERTISEMENTS. 

In  addition  to  exculpating  themselves  from  blame  for 

environmental  or  energy  problems  and  thereby  creating  a 

good  corporate  image,  companies  have  offered  numerous 

suggestions  for  solving  our  environmental  and  energy  crises 

In  their  advertisements.   Many  of  these  solutions  involve 

advice  on  how  users  of  the  goods  and  services  of  the 

company  can  make  sacrifices  to  overcome  or  alleviate  the 

crises,  and  almost  all  of  them  put  the  onus  on  the  individual 
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Some  ads  Indicate  that  little  or  no  individual  sacrifices 

are  involved  in  solving  our  problems  as  long  as  customers 

follow  the  company's  suggestions. 

An  example  of  the  "no  sacrifice-trust  over  Judgment" 

approach  is  typified  by  the  Southern  Company's        _  J 

ad  in  the  October  2,  1973  V^all  Street  Journal.   The 

Southern  Company  seeks  to  eliminate  this  "MISCONCEPTION: 

It  doesn't,  make  sense  for  utilities  to  promote  the  use 

of  electricity  in  the  face  of  an  ̂ 'energy  crisis'".   The 

gilleged  "FACT"  is  that  the  utility  must  "level  the  highs 

and  lows"  of  its  customer  usage  "in  order  to  achieve  the 

most  economical  use  of  costly  electric  power  facilities." 

Thus,  such  uses  as  "electric  heating  in  the  winter"  are 

promoted  with  the  result  that  "this  balancing  of  electric 

energy  requirements  helps 'the  operating  companies  achieve 

better  plant  utilization.   This,  in  turn,  helps  keep 

electric  rates  lower  than  they  would  be  otherwise."   In 

short,  "customers  as  well  as  stockholders  benefit"  and  even 

though  there  is  an  energy  crisis,  we  should  solve  it  by 

using  more,  not  less,  electricity  this  winter.   The 

Southern  Company's  corporate  image  could  well  benefit  by 

this  bit  of  advice  to  its  customers  who  might  desire 

1/   Exhibit  0, 
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otherwise  to  seek  alternative  pov.'er  sources  or  threaten 

to  press  for  changes,  including  lower  profits,  in  the 

monopolistic  utility  industry.   But  Southern's  assurances 

to  its  custo-.ers  are  misleading  since  the  current  rate 

structures  do  not  take  into  consideration  such  factors 

as  environjTiental  degredation  and  shortage  of  resources 

caused  by  increased  electrical  generation.   Consequently, 

the  true  costs  of  increased  generation  are  higher  than 

customers  are  led  to  believe,  and  the  customers  may  not 

therefore  "benefit"  from  increased  generation.   As  the 

Sierra  Club  Electric  Pov;er  Task  Force  concluded,  formal 

"rate  structure  revisions  [are  necessary]  to  adequately 

1/ 

reflect  the  costs  of  power  generation."    Otherwise, 

while  rates  nay  be  lower  in  the  short-run,  they  will 

become  higher  in  the  long-run,  another  fact  which  conflicts 

with  Southern's  statement  to  the  public.   Not  suprisingly. 

Southern's  pronouncements  stand  alone  in  sharp  contrast 

to  otherwise  unanim.ous  calls  for  conservation  from  industry, 

consumer/environmental  groups,  and  the  government,   ^lore- 

over.  Southern  does  not  tell  us  that  the  electric  heati'ng 

in  winter  which  it  seeks  to  promote  is  almost  unanimously 

2/ 

recognized  as  the  least  efficient  source  of  heating. 

!_/   Tov/ards  an  Energy  Policv,  supra,  p.  62. 

2/   See,  e.g.  ,  Tov.-ards  an  Energy  Policy,  supra,  at  352; 
Energy  and  the  Enviror.men:: ,  Electric  Pov.'er,  supra,  at  27  -  30 
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Most  of  the  Informatlona..  ads,  however,  take  the 

approach  that  Americans  should  sacrifice  certain  comforts 

to  combat  our  energy  crisis.   These  companies  give  advice 

which  is  self-serving  in  term-,  of  corporate  profits  and 

public  image.   For  example,  the  Amoco  Oil  Company  ad  of 1/ 

last  May   encourages   several  gasoline-saving  measures 

Including  car  pools,  car  tune-ups  and  fifty  miles  per  hour 

2/ 

speed  limits.   Exxon,  in  a  television  ad,   advises  to 

"use  your  storm  windows.   Be  sure  your  oil  burner  is 

operating  at  peak  efficiency.   Turn  the  thermostat  down. 

And  don't  forget  to  close  your  fireplace  flue  v;hen  not  in 

use."   Mobil  promoted  "8  ways  to  get  along"  during  the 

1/ 

Spring  1973  gas  shortage.    All  of  these  suggestions  are 

presented  as  viable  solutions  to  the  energy  crisis. 

The  American  public  was  expected  to  follow  this  corporate 

advice  by  changing  its  life  style  while  the  industry 

was  v/inning  goodv/ill  for  its  high-cost  campaign  to  educate 

consumers  on  how  they  could  do  their  part  in  the  crisis. 

It  is  imperative  that  these  advertisers  be  able  to 

substantiate  this  advice. 

1/  Exhibit  G. 

2/  Exhibit  P. 

3/   Exhibit  Q, 
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C.    EXEMPTED  ADVERTISEMENTS . 

Certain  advertisements  may  have,  as  their  dominant 

theme,  the  expression  of  a  corporate  vlev;polnt  on  contro- 

versial Issues  of  public  Importance  facing  our  government 

officials.   No  matter  how  false  or  misleading  they  might 

be,  petitioners  do  not  think  that  this  Commission,  at 

this  time,  should  attempt  to  apply  the  advertising  sub- 

stantiation campaign  to  such  advertising.   Examples  of  this 

"political  advertising"  include  the  December  7,  1973 

.Wall  Street  Journal  ad  sponsored  by  the  American  Electric   I 

Povfer  System  addressed  to  "Mr.  President"  and  calling  upon 

the  President  to  act  in  certain  ways  on  matters  now  facing 

hiinr"_   ""} 

Although  there  is  some  "element  of  the  commercial" 

even  in  this  ad,  there  is  greater  reason  to  give  it  First 

Amendment  protection.   Compare  Valentine  v.  Chrestensen, 

316  U.S.  52  (19^2);  Breard  v.  Alexandria,  3^1  U.S.  622  (1951) 

with  New  York  Times  v.  Sullivan,  376  U.S.  255  (1964). 

However,  in  order  that  purchasers.  Investors  and  employees 

do  not  confuse  such  political  discussion  witji  advp^T^tl^'^'''  ■ 

attempts  to  create  a  better  corporate  image  for  commercial 

gain,  such  political  advertising,  if  it  is  not  to  fall 

within  these  proposed  rules  for  substantiation  and  prohibition. 

1/   Exhibit  R, 
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2H should  be  expressly  labeled  as  follows:  "This  is  a  poli- 

tical advertisement  intended  to  present  this  advertiser's 

views  on  a  controversial  issue  of  public  inportance." 

V.   THE  co:-::-:issiCM's  legal  authority  to  adopt 
THE  RULES  ??.C?OSED  3Y  PETITIONERS 

This  Con-j-.ission  is  given  broad  powers  under  §5(a)(6) 

of  the  Federal  Trade  Cor-ission  Act,  15  U.S.C.  §ii5(a)(6), 

and  was  directed  by  Congress,  "to  prevent  persons,  part- 

nerships or  corporations.  .  .from  using  unfair  methods  of 

cojnpetftion^in  cor.T.erce  and  unfair  or  deceptive  acts  or 

practices  in  corj::erce."   Section  5  makes  of  equal  concern 

to  this  Comnissicn  the  consumer  injured  by  unfair  or 

deceptive  acts  or  practices  as  well  as  the  merchant  or 

manufacturer  injured  by  unfair  methods  of  a  dishonest 

competitor.   See  F.T.C.  v.  Sperry  &  Hutchinson  Co..  405 

U.S.  233  (1972).   Towards  these  ends  the  Corrjnission  may 

promulgate  rules  such  as  those  proposed  by  petitioners, 

F.T.C.  v.  National  Petroleum  Refiners'  Ass'n,     F.2d    

(D.C.  Cir.  1973),  petition  for  cert,  filed,  42  U.S.L.W.    , 

and  has  the  obligation  to  "give  an  interested  person  the  right 

to  petition  for  the  issuance.  .  .of  a  rule."  5  U.S.C.  §553(e). 

It  is  clear  that  unfair  or  deceptive  advertising 

practices  fall  within  the  broad  prohibitions  of  Section  5. 

See,  e.g. ,  Giant  Food,  Inc.  v.  F.T.C. ,  322  F.2d  977,  98l, 

note  9  (D.C.  Cir.  1963),  dismissed,  376  U.S.  967  (1964). 

Traditionally,  advertising  which  contains  affirmative 

misstatements  or  fails  to  disclose  a  material  fact. 
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see,  e.p^.  ,  F.T.C.  v.  Sterllnp;  Drup;,  Inc.,  317  F.2d  669 

(2d  Cir.  1963)i  P.  Lorlllard  Co.  v.  F.T.C,  186  F.2d 

52  (4th  Clr.  1950),  has  been  found  to  constitute  a  violation 

of  Section  5.   More  recently,  however,  the  Commission 

has  recognized;  that  unsubstantiated  claims  similarly  may 

violate  Section  5.   See,  e.g. ,  Firestone  Tire  &  Rubber  Co. 

[1973  Transfer  Binder]  TRADE  REG.  REP.  1120,  112  (F.T.C.  1973), 

affirmed  1973  TRADE  REG.  REP.  1174,  588  (6th  Cir.),  cert,  denied 

^2   U.S.L.W.  3361  (1^73). 

The  Commission's  advertising  substantiation  campaign. 

Inaugurated  in  1971,  36  Fed.  Reg.  12058,  amended  36  Fed. 

Reg.  14680,  represented  a  milestone  in  its  effort  to 

prevent  claims  that  have  no  "foundation  in  fact."  Advertising 

Hearings,  supra,  at  39*   Although  it  was  to  be  applied 
1/ 

only  to  product  claims,   one  theory  behind  the  campaign 

was  that  the  Commission  and  the  public  would  be  aided 

"in  distinguishing  between  the  seller  who  is  advertising 

truthfully  and  one  who  is  unfairly  treating  both  consumers 

and  competitors  by  representing,  directly  or  b^  implication. 

1/       Petitioners  also  request  that  the  Commission  extend 
its  advertising  substantiation  rules  to  claims  for  services 
as  well  as  products.   The  Advertising. Evaluation  Policy 
Statement  of  the  National  Advisory  Review  Board,  an 
industry-established  self-policing  mechanism,  already 
recognizes  the  need  to  apply  the  substantiation  policy 
to  ads  for  services.   Advertising  Hearings,  supra,  at  246. 
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that  it  has  proof  [for  a  claim]  when  in  fact  there  is  none 

or  the  proof  is  inadequate."   36  Fed.  Reg.  at  12058. 

Replies  to  Commission  requests  for  substantiation  v;ould 

therefore  be  made  public  in  order  to  assist  consumers  in 

making  a  rational  choice  among  competing  c'laims,     / 

to  encourage  advertisers  to  have  'adequate  substantiation 
before  claims  are  made,  and  to  encourage  consumers,  business 

people  and  public  interest  groups  to  aid  the  Commission, 

.which  has  limited  resources,  in  detecting  violations  of 

Section  5.  ■      \  '  ■  ' 
In  short,  as  the  Commission  already  recognizes, 

corporate  honesty  is  an  important  ingredient  of  a  successful 

business  from  dual  viewpoints:   (1)  product  performance 

Is  a  factor  relied  upon  by  purchasers,  and  hence  product 

claims  should  be  true  and  (2)  purchasers  (or  others 

entering  into  financial  relationships  with  a  company) 

prefer  to  do  business  with  an  honest  advertiser.   This 

rationale  for  applying  the  advertising  substantiation 

policy  to  product  ads  has  even  greater  force  when  institutional 

Image  or  informational  ads  are  involved.   The  public's 

general  disapproval  of  industry's  environmental  and  energy- 

related  efforts  is  a  significant  indication  that  the 

public  would  regard  with  disfavor  any  attempts  of  a  company  to 

gain  or  retain  purchasers,  investors  or  employees  by 

extolling  the  company's  environmental  or  energy-related 
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policies  and  practices  if  such  v;ere  incapable  of  being 

substantiated.   Industry  itself  knov;s  that  its  environ- 

mental and  energy-related  image  is  important  for  financial 

success  as  evidenced  by  its  expenditures  of  millions  of 

dollars  to  promote  good  images  for  each  individual!  company 

or  an  entire  industry.   Additionally,  as  with  product 

(or  service) claims,  the  public  would  be  more  willing 

to  favor  the  honest  company  which  presents  a  true,  sub- 

stantiated picture  of  itself  and  its  policies,  rather 

than  the  dishonest  advertiser  which  makes  similar,  but 
1/ 

unsubstantiated  claims. 

There  is  a  great  need  for  this  Commission  to  act 

immediately.   First,  as  a  ranking  Justice  Department 

official  recently  indicated,   companies  can  be  expected 

to  make  fraudulent  claims  in  connection  with  the  energy 

1/   Petitioners  also  believe  that  the  rules  herein 
proposed  need  not  be  limited  to  environmental  or  energy- 
related  claims.   For  exam.ple,  if  a  company  advertised 

in  "The  Amsterdam  ::ews",  a  black  New  York  newspaper,  and 
touted  its  employment  practices  by  claiming  that  20$^ 
of  its  employees  were  black,  and  that  it  had  sought  to 

raise  the  number  to  25^,  but  didn't  have  enough  applicants, 
the  Commission  m.ight,  under  these  pr^oposed  rules,  be  able 
to  request  substantiation  for  such  claims  which,  if 
incapapable  of  substan::iation,  would  be  unfairly  winning 
black  financial  support  for  the  advertiser. 

2/   "Justice  Aide  Sees  Fuel  Crisis  Spurring  an  Increase  in 
Crime",  Washington  Post,  December  6,  1973.  P-  A-I5. 
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crisis  in  order  to  obtain  new  customers.   The  proliferation 

of  institutional  image  ads  and  informational  ads  in  recent 

weeks  lends  weight  to  those  fears.   If  this  Commission 

refuses  to  act  now  against  any  company  which  seeks  to  vrln 

financial  gains  by  unsubstantiated  claims  about  the  company's 

goods,  services,  policies  or  practices  (or  in  reg'ard 

to  informational  claims  or  advice  made  for  such  reasons). 

It  implicitly  gives  all  companies  carte  blanche  to  injure 

In  the  future  more  purchasers  and  competitors  by  using 

such  unfair  and  deceptive  advertising  practices .   Second, 

although  Senator  Mclntyre  has  already  drav;n  this  Com^mission' s 

1/ 

attention  to  one  allegedly  deceptive  oil  company  ad, 

he  has  sought  long-term  relief  from  the  industry's  National 

Advertising  Review  Board  which,  after  receiving  his  comments. 

Indicated  that  it  was  unable  to  tackle  the  problem  on 
y         \ 

as  large  a  scale  as  requested.  j 

Last,  petitioners  are  not  suggesting  any  radical 

changes  from  present  Commission  policy,  if  the  Commission 

has  the  authority  and  expertise  (or  can  rely  upon  expert 

1/   See,  "Senator  has  NARB  support  against  'deceptive'  energy 
ads".  Advertising  Age,  December  3,  1973,  p.  1. 

2/  See,  "NARB  steps  into  energy  ad  situation  via  Mclntyre 
note".  Advertising  Age,  December  10,  1973,  p.  1. 
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help  from  sister  agencies)  to  evaluate  environmental  or 

energy  claims  in  regard  to  product  performance,  then 

it  certainly  can  scrutinize  a  claim  that  an  advertiser 

is  acting  in  specific  ways  to  solve  environmental  or 

energy  problems.   For  example,  there  would  seem  to  be 

little  difference  in  evaluating  a  claim  relating  to 

auto  emissions   and  another  relating  to  emissions  from 

29 

the  advertisers'  plants  or  other  equipment.   In  fact, 

a  claim  that  a  nuclear  power  plant  manufactured  by  j 

General  Electric  produces  clean  energy  seems  indistinguishable 

from  a  similar  claim  that  a  car  manufactured  by  Chevrolet 

produces  cleaner  exhausts  —  both  are  products  of  the 

advertiser.!  The  Commission  must  act  immediately  to  require 
I 

substantiation  of  all  such  claims  regarding  environmental 
J 

or  energy  issues. 

VI.    CONCLUSION 

For  the  aforementioned  reasons,  petitioners  request 

this  Commission: 

(1)   tlo adopt  the  proposed  rules  regarding  commercial 
advertisements  in  accordance  with  the  procedures  outlined 
in  the  Administrative  Procedure  Act,  5  U.S.C.  §  553- 

1/   See,  e.g. ,  General  Motors,  [1973  Transfer  Binder] 
TRADE  REG.  REP.  ^19,698  at  21,  7^4  (F.T.C.  1971)  where 
Chevrolet  vras  asked  to  substantiate  its  claim  that  "Impala's 
new  built-in  emission  controls  have  helped  j-educe  air 
pollution.'! 
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•  (2)   to  seek  ir.'-.ediace  substantiation  for  the  ad- 
vertlsenents  attached  to  this  petition. 

30 

(3)   to  conduct  irjr-.ediately  an  advertising  substantia- 
tion campaign  of  environ-.ental  or  energy-related  claims  in 

commercial  ads  presented  by   oil,  utility  and  electrical 
appliance  j firms. 

Respectfully  subm.itted. 

04 
Harvey  J.  Shulman 
Attorney  for  Petitioners 

MEDIA  ACCESS  PROJECT 

1910  N  Street,  N.V/. 
Washington,  D.C.  20036 
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iHoTy23]Dna3  Oi  iish  can  help  chaiigc 
jom  mmd  about  ih^vT^t^s  around  ou: 

, .  '  oifeh  or  a  oil  pMiDims, . 

:&u^hy 

.  If  you  think  that  offshore  oil  plstfcmns 
. arenjinino  the  v/aters  around  them,  we  at 

Shell  h2ve  a  fact  for  yc'j-  .        ... 
■  Today,  it's  possible  to  catch  more  than 

23  different  kinds  of  fish  under,cua3lst- 

fornTSJTLthe^lf  of  iMexico.  Of  course,  we  ̂ 

•dohave  2  great  meny'p'.atfonns  located there.  So  naturally,  the  kinds  of  fish  you  can 

catch  will  depend  on  whidi  platforms  you're 
fishing  from.  And  whether  they're  biting.  . 
And  how  good  a  fisherm.an  you  are. 

*'  We  can  tell  you  this,  thouGh.'i.p:s  of fishermen  catch  a  lot  of  these  fish  right  in 
these  waters) 

And  here's  another  factthat  really  might 
surprise  you. 

Because  v/eVejfiMngjsjijnany-prec^u-  - 
•  tions  to  tn/  to  lieeo  th^  \v::t^rs  ̂ -^'  '^H  r<.  \r 
operation  clean,  the  oilmen  who  work  on 
our  platform.s  often  grab  their  rods  and 
reels  during  their  time-off.(And  sometimes 
haul  in  scm.e  of  uhe  most  terrific  fish 

you've  ever  seen)  » 

They  store  thelrcatch  in  ths  dtep  freeze 

(with  the  cook's  permission,  of  course)  and 
whentheyhesdhomeaftertheirTdsyshifL-, 
"take  along  a  couple  of  good  fish  suppcrs- fortheir  wives  and  kids. 

It  could  be  a  6  pound  speckled  trout  or  ' a  20  pound  red  snapper.  Metter  of  feet, . 

mostof  thg_snapper_^ep/H  ^'n  g'  I'f  rrea- 
rest3urants.comesfrcmrh-?-^^'^-r-'^\v^rr'r.^. 

.  Shell  is  trying  to  supply  a  lot  of  pccpie 

with  the  energy  they  need— end  tr^'ing  to 
respectthe  env'rn^mpnt  arjaund.us. 

Taking  every  reasonable  precautionAva" caiitojfisssiitiiejzhaiice-cisonieihlrig 

gcing_vvrcng. 
•     That  way,  we  hope  more  people  can 
have  their  energy  and  enjoy  their  fish,  too. 

,.  i^t-tit^-v-.it  WeVe  t/ying  to  make  things  better. 
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WALK  I  KG    IN  TAKK. 

LCGP 

E.  ̂ ^^L^  O.C:   I'nEIr-rKIJz.   I  work  for  Shell 

\n   on  Spin  Research.   Here  in  this  tank,  I'd  liks 

show  ycHJsorx-  of  the  things  we've  ccxr--  up  with  in 

case  a  spill  cxicjrs.  '   •.  - 

Vo  call  this  Shell  Oil  Kerder.  VIvsa  It  surro-jr^ds 

a  slick  Lin.i2.r_th-?  r?f^*;  ron-JJt'Pjis  it  gathers  it 

t023th2r;£n(3  contains  It.    " 

New  this  is  e  cTOc'el  of  en  Gil  Recovery  Sarc;^, 

It  sklr.s  th^  surfecs  and  sucks  L'p  oil  like  a  vac-ju.^ 

cleaner.  'T- y*  •""•:.  j?- ■!.•   .• 

Ve  clso  have  polyurethans  foam  —  It  cer.  soak  up 

to  forty  tlr>:5  its  own  Vr^ight.        'C:   -••■  ■ 

I've-'shc^n  you  these  devices  undsr  a  ccntrolUd 

situation.   The  fact js,  they  work  p=st  o^ly 

under  the  rirht  co-^Hitloas.   But  even  If  v:z 

discover  the  perfect  device  this  is  still  rot 

the  ultinatc  ensv-rer,  because  the  L-Itinate  en5\.cr 

it  to  prevent  oil  spills  fron  happening. 

A>.'f;CR.  V.O.:   At  Shell,  v-e  belleva  th.-j  best  oil 

spin  devic-i  is  the  t-.in£  thct  never  has  tc  b-::  L:cd. 

-50G- 
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§o  that  tie  misMest 
O iigriea!§  iw^s 

can  fes-D  MHiBg  alcmn^ -'^  c   y  4."^-= 

Too  frequently,  we- Americans  have  abused  our 
free  f  (ov/ing  rivers  and  streams.- 
Unintentionally.  Gradually. - 

■  A  little  industrial  v/aste,  a  little  - . 
.  raw  sewage;  a  little  housefioTd 
refusehave  combined  over  . 
the  years  to  cause  serious 
^vater  pollution  problems. 

^         In  an  effort  to  imsco^^e- 
le^qualitvLotouLrJver.the   •  ' 

■  -mighty  Mississippi,  thejMiddle- 
South  Utilities  System 

companies  are  implemqn^Jng 
a  detailed  study  of  the  lower     - 

.  Mississippi  River  to  determ.ine 
its  present  ecological  status 

,   and,  importantly,  the  param.eters 
Vtor  its  proper  use  in  the  future. 

This  study  vaLLb2_canduc-£d  ?  ' 
by  re5eaj;ch  biologists  from 
state  colleges  and  universities 

_  in  the  bordering  states  of 

'Arkansas,  Louisiana  and Mississippi,  and  the  study 
findingsj,7ijj_be  made  avai 
to  interested  parties. 

A  number  of  major 
industrial  concerns  that 
squire  large  quantities  of 

s 

have  located  facilities  on  rivep 

sites.  DuPont,  Shell,  Kaissi,     • 
Texaco,  Gulf,  to  name  a  few.  The 

area's  natural  resources-* 

including  fresh  water—insure  a  ' continuation  of  industrialization 
if  these  natural  resources  , 
are  intelHgeriily  utilized. 

Use.  NotAtiu^e  is  the  • 
basis  of  this  ecological  study 

of  the  lower  Mississippi.  We.  " 
fully  appreciate- that  the 
300-bi  11  ion-gal  lon-per-day 
fresh  v.'ater  stream  is  one  of 
our  area's  m.cst  valuable 
industrial  assets,  an  asset  that 
should  be  protected  for  this 
and  future  generations. 

IVllDDLE  SOUTH  UTILITIES  SYSTEM    Middle  South  Utilities.lnc. 

Arkansas  Po.verSLigr.:  Ccrr.par.y'A'-kansas-MissoLiri  Power  Company 

Louisiana  Pc.ver  S  Light  Con-ipanv/'.'ississippi  Power  &  Light  Company 

i\Jew  GrTeans  Public  Service  Inc.         "       ̂"     ' -207- 
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Ciean,  clea;;  fresn  ain 

It'll  be  one  of  our 
healthiest  new  markets. 

When  "noise  pollution"  was  the  gremlin  that 

lurked  inside  every  car's  engine.  Tenneco"s 
Walker  Manufacturing  responded. 

The  result:  Walker  rruff'ers  are  turn- 

inp  roars  in!o  ryjjjj,  in  c'ne  ouroTevery  tour.  _ 
cars'on  the  roaa  icday. 

Now  that  "air  nnllution"  is  a  rr^ijor 
concern.  V/aikg,-  ras  resccnc-d  q"3in.  At 
the  rnoment.  we  noid  more  tnan  ̂ 0  parents 

for  auto  errission  conti-ol  devices. 
And  Waiker  v/iil  sucpiy  a  substanlial 

portion  of  a  nev/  car  manufacturer's  catalytic 
converter  hardv.'are  renuirpTignts  for 

1975-77  model  cars.  ; 

We  are  nov/ prepared  to  market    .    *•' 
such  products  as:  the  monodih'c  n'~<i"um 

catalytic  convg-'er,  the  peiletizcd  catalytic 
converter,  tne  ̂ -^e-m?!  r^r.Qtor.  and  rruffiers 

a nd  pipes  to  ooeraio  <n  m-^;,'^^'.^-^ ...-. j ̂j 

those  new  emi;5:cn  co''''-o!  svs'ems. 

It's  just  anotner  example  or  how 
Tenneco  is  heiping  to  com.e  {:q  v/ith  the 

answers  to  today's  problems.        .        ..■.•• 

And  it  makes  sense  that  those  who 

come  up  v/ith  the  ansv.'ors  are  those  who'll 
come  up  v/ith  the  business. 

In  another  area,  we  have  developed. 

with  Westinghouse,  a  new  offshore  Platform 

Mounted  Nuclear  Pov/er  Plant  v/hose  '."'nact 
on  the  landscape  v/i!l  be  red'm'^d  to  ?''  ':ri- 

obtrusivn  si-oueite  c^  "^^-  ocer.n's  :^"'-:zon. 
In  petroleum,  we  are  successiu:  y 

exploring  the  most  promising  areas  o?  the 
world.  And  v/e  are  expanding  our  shiobuilding 

caoacity  to  help  m^eet  the  grov/ing  dem.and 
to;  large  commercial  ships. 

;.■  ;         We  are  also  building  better  construc- 
•Von  and  farm  equipm.cnt.  .Marketing  premium 
quality,  fresh  fruits  and  vegetables.  De  .'elop- 

ing v/hole  nev/ communities.  Finding  new 

ways  to  package  the  nation's  goods.  And  in 
chemicals  v/e  are  continuing  to  test  and  de- 

velop many  specialties  for  industry  including 

.  an  incrsdibly  long-lasting  synthetic  lubncant. 

•     All  good  prospects  for  a  healthy 
and  promising  future. 

=208- 
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NOTICE  OF  0??0?JUMiTY  FOR  PUBLIC  PARTICIPATION-/ 

■•■'";.•"  ..- "  ;  •■  IN  AEC  PUBLIC  HEARING  ON  • 
•    ■ .  ■    FLOATING  NUCLEAR  POV/SR  PLANTS 

Sifc^r'^-:!    Li:-.;;'.-::   Slz: 

be  ni.T^'i:r^~d  c.i  a.  xrprt;: 
p!i-Tii  will  ur.drr^   m:;:?^    (wirhcn::  n-clnr  f-r!)    it  t-.r  rr.ir.ufi: 
will  br  :ov.-J  to  sT.'r::.-:!  iitr*.  Tr.r  h-rn^  --i!!  b-r  «h~uW  to  b:^ia  in  Xriihii^or,  D.  C.  or 
such  c'.hrr  I-^otion  aj  rr.17  br  crrrrT-.i.-.rri  bj  thr  /tonic  Safrr?  xr.i  Lirrr^ir:^  Btajd.  Is$u=j  »7 

iy:  conj'drrH  i:  ;r.?  hnrr.c  :=c!'jfr  cc'h  ndlz\o^.:zl  Jifr^r  ar.d  coviro-v-r-.tzl.  Tr.r:r  i:;un  1;? 

jp«ifirtJ  in  a  FHDZ?-*L  REGISTH?.  r.crc-  to  r£_r:->!-":i:rJ  ;n_prcrr.'>rr   n.J973.  T-ij  co^":- 
ij  brin~  p-jb!'5hH  in  -J-ls  i--n  b-rri-jc  ir.T  pIT^.Tj  r-.a?''"5-r  i-Tu  ;o  tirTtr'J  ..i-l.-lTTor  j-tirj  x!or-^ 
Of  nrxr  t!'r  AtJ:oL"c  i--.:i  G'-il.'Coii-j  or  &.t  L'nitri  Sr:tr*.  At  p:r:-:T.':  ii  jo-ru-t  thit  .-.ct:  cr  thr 

•  p!i.Tj  will  l:<t!y  b^  !oI<f  to  c'rcVi'c  utilitirs  hr  I'.'j'^  ilor.^  cr  nru-  fb;  At!:nt:c  Cci:t3  of  iS'rv 
Jcrsrf  ind   Florit'i   ar.d   L-r  Gj!:'  Coist  cf  Lo-^:s::ri.  Tr.;  I'.rzn  \i:id-T  ir.r  Atcnic  Ettrrjr  ArTl 

tr.d  LSr  Xitor.il   L-.vi.-rr.-r-tttx!  Pclicr  Act  '\-!!!  rz:  :r.volr?r  ccni'-'tr-;:-;-*  or  Lb-  o-u-rir-iiir  ;".-rjJ 
at  TPhich  xr.r  o:   ib.rs-  r— ctcrj  ̂ ^  b-r  rr.rr-.ifi'rr^tr;  will,  b^  locitrd.  tr.i  comiri.  1'r.nc—>f^M  'z-t 

tr.i.  sub;fct  cf  corstr-irr'co   t>rr=ic  rj-xrrd-t^o  iitcdaJfri  with   tbr  pirJcJir  jitta.  Ln.'2.n*-  i'.xa  .. 
Cor.jL'-JCtioo  prrriir  p:c<:crri::?r.  :>.=■  Corvrriistc^r  -s-Ml  L-^nt  u  rrtolTH  thoie  rii.t^r^  which  ri-rr- 

Krm  rc30l-cd  in  tbis  rr.ir.-^icr^^zx  licrr^jr  prxrrdi- j  unias  th?r2  rx-.tts  sfrnificx^t  r.crs-  i.-rforr*—" 
tiwi  lh.it  j'J03tx3c:aJ!r  aff<rctj  "J-.r  co.-.d'diic«^i  rcrcbrd  at  tiic  nrlir?  I'jcr  or  ctbsr  ̂ >i  o'-ss.  N'o 
ConjtrucLon  prrciit  for  x  ptrdcShs  sit?  wiU  b;  ijiud  lintil  ths  rclrTxrt  Ciaciactcrlo^  licrcue- 

Ku  b«rtr  ijj\:cd.  ■_..■.  '.       .  .    •        "      •  .        . 

Mcr3b>«r5~o^  the  p^iblic  weau"srTsh  t>  ytsd^nts  Li  tb«- fcrtriajj-  CAr<i<'  «>  i^  oq«-cI  rwy" 

van:.  ,.••■-•.•.      ■  -  .  \       ■.•;•■  ■.  •. 
•  !►  TT.ry  mr  rnxic?  a  !:c^t?j  app^orxiCff.  A  person  Eiildoj;  a  IL=itrd  sop^xriAcss.  c'oa-ncfe 

Ixrcomt  X  pirtT  to  thr  p.txrrdb?  but  nir  s^lt-  bj5  posiroa  and  .-liss- qi:rr:or'j  which  b?  wo-jid-- 
liks  to  hivr  a::iwrrH  to  tbr  rstrrr  Li-^at  tb?  cv-bo.-j  :c:  within  tbr  5Cop<?  of  tb.;  hrubo^  arid. 
JLT?  pc.mirtrd  by  tb?  Liccnrin?  Bcird.  Prrsor^s  drsib-g  to  make  a  lirtitH  aoprLrxriC-r  ::;  rrrvntrd 

to  iafo.-m  tbr  5ccrrr:--7  cf  tbr  Cc.Tfr.ijsion  ir.d  cJ-c.-t  in  tb-  ni^-ncr  jp^it't^d  bdow.  LLrritrd  xo- 
prarancrj  will  be-  pcrczir.ro- a:  tb^  tun?  of  thr  public  h=xris^  at  the-  oiscrmofl  of  tic-  licrawa^-i 
Board.  -.•-..-.  _        .  ..  ...-.-. 

2.     Thcf  mar  pccitfon  for  !rav»*;.o  In'.rrvrr;?.  A  person-  prrrrt;rt?4  to  L-!tr-rm?  brromr*  *•-• 
pMrtT"  and  haj  a  ri^br  to  pirticipirr  in  tbr  cor.dur:  of  tb.c  hi^rinj.  for  crirtpl;,  he  cij-  prrjrrn 
crides;:?  ir.d  rxiriicr  a^.d  cr0  5V-e::i,TJri;.wi:r:r5  3n. 

.  •••••  Anj  person  wbovc  io;^m!  criy  b-  afi'cctrd  07  tSc  proc?*dic?  who  wisbrj  to  pirddpitr  »j 
. *  pixty  rr.iist  file  a  pcn:;o-j  for  Invc  o  ir.trr.-mr  undrr  oith  cc  atrirmition  setting  lorh  &.:  in- 
trrcsr  of  thr  pcticon=r  in  the  procr^n^.  izd  a.-./  cLb—  ccntrnt-cnj  ot  tb?  prjtjcr.rr  ir.c'udicj  • 

th?  ficLs  and  rn-jonj  wb/  h?  sbo'jid  h:  pcrciirtrd  to  ir.trr.-m?.  w-ih  pirticMiir  rr.'crmcr  to  the 
following  factors:  (1)  tbr  r.ira..-r  of  tb?  pctit:orrr'j  ri-ht  urdtr  Lb?  Act  to  b?  nid?  a  pirt7  to 
the  pnxr?c;ntr:  (2)  tb?  r.irjr?  ictd  octcr.:  cf  tb?  pctiuon?-'3  propcrtr,  financiJ,  or  o'.brr  intrrrst, 
la  the  p.-octrc:n^.  and  (5)  tb.r  possibi?  cffcrrt  of  an/  o.-dr?  which  may  b?  cntcrrd  in  Lb?  procrrd- 

inj  on  Lb?  prtitiocrr's  intrrrsL  /j'.t  such  petition  sbill  b?  accompinird  bj  a  suppor^-n^  affidiTit 
idmtifyin^  ti-;?  sprr.fic  ajpecr  or  isrertr  of  Lb?  subiecr  mattrr  of  tb.r  procrrd:nj  aj  to  which  Lbr 
petition??  wisbts  to  Lntcrvjr.?  and  setin^  for_h  wiin  pirtirdlarir/  bcLh  tb?  fict;  pcr.iirb^  to  his  ■ 
interest  and  tb?  bajis  for  hLs  coct?t:2cni  w.th  r?ri_-d  to  rich  aspect  en  which  he  desires-  to  inter- 
▼enr.  A  petition  ti-:it  srj  forth  contetittona  rriatin^  otiJ/  to  rnar.erj  outside  the  j-^irisdicnon  of  tbr 
CorniTiission  wiii  be  eerjrd.    •  -•_•.■••/••..■ 

'  Papers  recruired  to  be  Hfed  Ln  Lb'i  pnxerdir;  jbill  be  filed  in  accoriiace  with  the  iboY?-- 
referenced  fEDE?.-^i  ?vEGr5TE7»  r.Dcice  and.  rr.'-tt  !>e  filed  with  the  Secretirr  of  tat  Co:-CT.is3:on, 

U.  5.  Atc.T.tc  Ererrr  Cc-„-issio5.  -vTisbin-o^n,  D.  C.  20U\  Attention:  Chic:.  ?^bUc  Prc<eeti:nn 
Staff.  Petitions  for  leivr  to  inter/ene  cr.'.::,:  be  ibird  b;/  Jiz-ir/  5?,  197-i.  A  cop/  cf  3.r.7  prti^on 

for  inter/enbon  or  rr^uest  io:  Ibnited  aopearLice  jbculd  -'.:o  be  sen:  to  ;be  bie:  Pieari.:::;  Cc^n- 

sel.  Oii'ice  of  t::-  General  Co'-n:el.  Resuiation,  U-  5.  Atcciic  Zz-::zy  Co.— .TtLssio.n,  'w'ubinzton, 
D.  C  :054>  and  to  Vincent  W/CLToceil,  Ese  .  Vice  Presider.t  ir^d'  Ge-.e:il  T-jn::!.  Of.':bcre- 
Po:7?r  SjJter-j.  P.  O.  Box  SOOO,  SOOO  ArLn2:ton  Erpresswaj,- Jid^ocivilL?,  riohdi  32211,  at- 
torr.ex  for  the  applicant.  -.••..  .         ■ 

A  coor  of  the  ?EDE?--*.L  ?.5GI5TE?.  notice  is  on  file  foe  Public  inspectioa  it  Lbe  Cc<n- 

mission's  Public  Doo-.-.en:  ?.com.  1717  K  Street.  N'.  W..  Washintr^^n.  D.  C."20V'.5:  the  ]ic'<z:n- 
Tille  Public  Librirr,  122.  Xo. -tin  Ocei-n  Street,  Jick'.o.^vi!;-  Florida  5220  (;  the  X/allice  7L  Hois: 
Con-.-nurirr  lib:ir,:  No.th  5cb>?!.  Lafave^:?  and  Eva-.s  Aver.t-.ei.  Br:_;int:n?.  New  Jer>e7'03:Ji: 

and  the  N'c/"  Orlnni  Pcbiic  Library.  3usi.-.es$  a-.d  Science  Division.  215>  Lojc'a  Avenue.  New 
Oflrarj.  LoLisima  TOI'O.  Orber  cocu.-.',ent}  and  ccrrespondesce  rehtiag  to  Lnis  applicatioa  a.'? »I$0  available  at  these  jamr  locations. 

£xKii3M 
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Cii.irripion  !.it-irn,Htionji,  n  Jjie 

;9/2,'ocqjirod  over  G70.C:3 
.•!jro5  of  richiy  forested  \':"'^  in 
wlOHionj.  With  this  ccqu-;  t:or!.  v.: 

i-.cro.^sed  the  amount  or  tirr-'-er- 
i  jnJi  -.ve  ovv'.-i  O'jtright  in  tr.3  U.S. 

D/  Over  or.2  third,  brin^-r.g  :re 
toLnl  to  over  2.4  miliiC!  ceres. 

Also,  V.3  have  effective  use  cf 
another  5  rp.:i!ion  acres. 

Oor  objective  was  to  tjriythis 

new  Tv^ontana  timber.'a.nd  into  a 

prod'jctive  asset,  andjL'^e'  3 
cerefu!  rsv'e.*. 

VVe  need  ine  trc^s  vjri  c]row  tor 

bj:!d;ng  m:iteri3'.5  and  p:iper  and 
a!i.ed  products,  v.hich,  along  vAVn 

fwrnishincs.  ccrrprise  the-  throe 
nr,;:or  businesses  of  Channpion 

Interraticn-:. 

VV.thin  c_r  d  v"5"ons  ar-a  such 
v.e':-'<-.o.-.n  no.-nes  as  U.S.Ply.vood, 
CraT.pion  ?a;:er5.  Drexel,  and 
Heritace.  And  cur  products 

inc:-.>ce  c';-.:czp.  lunnber,  particte- 
t^ard,  sc  res,  canelmgs. 
acnes. ves. printing  and 

'Of  ccnsen.'=:  on  e.na 

Tcest  man-?ag".-n:  c  ̂ ns.  '.".e 
6bz\cb::  lo  build  tne  larges: 

p'y.vcod  plant  in  North  Arr.er.ca. 

We  began  construction  t'rrtst 
imnned.ataiy  at  a  site  on  the  eczs 
of  the  forest.  When  iVr.  V/Jiers 

visited  the  sits  in  Septernber  1972, 

foundations  v/erebe'ng  poured,  and 

annual  production  of  3C0  n-.'.:.cn 

square  feet  of  plywood  v/.W  bec'n late  in  1973. 

With  much  of  the  weed  for  t; 

production  supplied  frcm  o-r 

forestlands,  we  a-e  v.e'i  CC: 
from  future  in: 

ousinoss  pjpaiu,  p  ;u.-,_-^-ci, 
envelopes,  quality  home  and 
leisure  furniture,  corpatmg.  and 

accessories  for  places  whare 

people  live,  v/ork,  and  play. 

Altogether,  with  48.5CO  employees 
in  400  different  iocitions,  and 

With  sales  of  ST. 8  billion  in  1972, 

Champion  International  is  the  --^ 
62nd  largest  manufacturing 
company  in  the  United  States. 

For  m.ore  information  about 

Cham.pion  Interraticnal, 

write  Pub' c  Affairs  Department, 
777  Third  Avenue,  i\ev/  York. 

New  York  1  COT  7. v.: m^ 

;rs  in 

o:  :  r-.o-jc. /^no  tne  p  ,  .-.czc  -.rev. 
this  plant  wtil  help  us  keeo  cace 
With  the  demand  for  buidinc 

materials  that  will  crow  as  mc-a 
and  more  families  imprcve  or 
build  homes  in  the  future. 

Taking  good  care  of  cur  t:-ce-- 
lanes  IS  a  m;;o^  c:;:  a:  C---  —  -  an 

Inte-'-a'^nal— and  v..;n  cccc 
reason.  After  a!l,  the  health  er  cur 

forests  are.  the  stronger  v.-e  a-e. 

-?  c-  .--f  ~zr  iic.'-r.zs'J  in  the 

.  the  sruirrel,  and  Wayne  Hite,  silviculturist,  help  kee.o  cur 

tana  tim'cerlands  producing  abundantly. 

■s':-e3'.:-:cn  c'caram  is  from  our  friends  i.".  the  fees* 

   Fred  fives  in  s  se=c;srccuction 
: ,  ear  a  jt:-^  v.e  area  v/nere  the  tr-as  e^e 

2 7  miiiion  soadiings.       particu'ar'.y  healthy.  He  spanc's 
3  program  ma.kss  h.'S  time  in  the  vary  taps  of  these 

r  of  computers  and         trees,  d-oppirg  ccnas.  some  of 

:  zeted  techniques.  which  i.-'r  Hite  gamers  and gro.'/s 
cove  accepting  help        into  seadirgs. 

Chs~c:cn  Untsrnstxna] 

July  z^3,lH7Z    US-i^.^'J-l^. £);k'i'i/t  > 
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J  1j  J   --^^  i — «-Al..^-\jV,.'-J^iU/^\i  li  --nj    J    ̂   J  J  J  J-.   ---■:-..:■-■.•-•'••;•• 

A,-r ercn  his  a  tr..'rr.ondcii3  opcr  l:'j?.  Mr.t [1:1:  fcr  feed,  bet  ;'cr  the ni'.ural  r,j^-j:zr:3  t/'-otprcc-jcr;  ercr-'/ 

A"".d  vvs're  n:r.'.ir<^  short  cf  iherrr, fc-xs-jcs  ih-i countr/ is  qrc.vir.g  co  fctt.  ind  using  up iu; Oirr^rth/  '. :  - 
svaiiab'e rxc-jrccs 2"/en ij2tor-?ccp!e c::ll it±o Ercrg'/ Chc:j. 2r.d Lhe cjrrcnt g j:x;lir.3 chcrt:;c2 ii. ^-  . 

V/e  v»3r.t  V"^^  io  /^"cw  that  •.V8'f3  do'rg  3.1  v/^  c2n  tc  get  as  rr.uch  92 icline  to  you  i:;  pcsilb:  2.  !n  fncvl.  - 
v.e'rs  rr.a'crg  rr.ore  gasciir.c  ihzn  ever  L.<:rorc  \:t  cur  hitter/,  up  1 5 V» in  the  I22:  rw«/o  ysars.  -..-:^, 

Annccarr'r.ercoarsrupr.irgatC'/arSa'/oofcjpsdv/lthep.-scrJcsI  maxirr.u.Tiv/uh  availa'clecru,;). 
Tnisis"»ve^iabcv2ir?:nd'j5tr/2v:;r25?^  .  ■  ■         ..   ■£;I:>.  .•■■:.-   ■-.■■K- 

V/nat'srr.c.'3,cutr2?ne,7thrC'Jch-c--^.;5UpaccutlC0,CC0bsr2;5a  dayslr.ca  'iS7r.  Andvra'rBrc//  < . 
impcrfng  n-c.-2  rc.-c-gn  crjc2  l-hd  .  r.y  cra-e.-tirna  in  cur  artcr/.  Even  though  foralgrrcrjds  15  ••  '- 
becoming  rr.c.-3  arc  ry.cracihlcu.itDgcur-   -  ""-.*-£>-;-.:■■. V-.  ..-  '. 

^iso/.vs  'Aor.tvc-j.tD  kr.c-.v  v.^'rs  vvcrxng  en  r.cw  rarir.rng  end  ccnvenicn  p.-ccessss  and  r.s-/^  c"r2:ir.c 
C2pah:::t"es  ±3t'.v,J  irxrssss  c-urcuTput  c-.'in  n-ic.-^.  Ard  \v2'r3  ;n:2r.2iT/:rg  cur  search  fcrcrjda  c'.i  to  - 
rjpp!vc'-rrtfrchi£-T;'/^V~'^'-^~:^^2r.dh2uff.::ct3Svv;ilEp*r.drr.Ci^  >-•- 
and!rt:c2c:ip:cd:::rcnr:crjinsryyacrb2:cr3,-.-^.^..r.:;   :  -      .  ._  -.     .._v.   _^^^:J^>-^'-^^.- 

Wa v.v:r> ^/.^  cc:Jd c^v.-G'ilsclvsthe pr3b;c4-n sccn-c.-.d zli iTy' cursaS-eii; H;j:\'.--3  csn'rco  r: zizr^^.  ~'. 

And  th?ra  are  rr;r/r^*';»:e>'svx:u  canc^::  bccx.V«•'<aLtisrncra^12^y•t^^,e&ycuc^n  w2ixtor'.2sicr3'- 

v;hcnyouh^-•ssT=lipt:^cr:::!:3Stcr^:<2:_.-^  '-.>•-.:•  '^- ;"•;---''•..:,  •  ;•  ̂ h:_   '  [S:^^z'l:^:~'':- 

^Fo.Tn  csrpccls-Vcuc.-.dvc'-rra-^'r^b.rrcprcba'iIy  goto  2  !ctcfr,2  £C'r,2p;cc:>.'^C2rat2V,v,';7y  ret : 

.  Ccsr.bir.etrps. ?,'cn ?/r.;:.^sov-cudcn'th2'/starr.a:<2Scp2r3-:3trcst3lhece::nsr3,andLhs-rT^  /•:  " 
drug  stcr?,ar.d  the  crcccryrtc:^.  -"->"j--:  ''^V-  -^-v!!-;:.  -■.".••'•..:.■'.■  b^zi:!-''-  J..'''\  ̂ ^.■\'^.■ 

K32pyourcr;ntcpshapa,Apcch'/t:jnixlengine'canr£duc3VCurc:.j,'7ii:£ag3  ': :  ;    ';  -' 
SIcv/ dcr.srt.  h' V'C'J  d,-?,-3  rD  7r''e3  an  hcLT  :r:tt-::d  cf  £0,  \/cu  ccn  £:-v-3  a  cc'^ 
A^.dt2<2it^^r/»vhanvcusti^tup.J^iCibc;rst2^t3^3tupgl30.:^.?.•Lco.    --;       _     •■"■:;:.:-\-""h'i- . 

In  surrjr:2ry,  tr.£  czsc'.a-.s  shcrt:  -2  is  ro  cr.e  i.-d'-'/cjal'sfn; 

bytacc~birj-:cr:c^r.-er3^-or:'3uptoaacfLst3T^nd 

i-^^' 

AmccoOiiCbnTp^ny 
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.    DOYLE  DANE       BERIMBACH    INC.,  ADVERTISING       20  WEST  43rd  STREET,  NEW  YORK  N.Y.  10036 
CLIENT:     MOBIC  OIL  COMPANY.  150  E.42ND  ST..  NYC  '        PRODUCT:    ENERGY  CAMPAIGN 

TITLE:     "LIFE  AND  DEATH"  "        '  CODF  NO:     MBEN3M6  LENGTH:     60  SEC. 

J  r^ 

I.     ANNCR:  There  are  three  2.     It  has  a  beamnmg,  a  middle.  3.        (MUSIC) 
stages  in  the  life  of  an  oil  and  an  ena'. field. 

*■  (MUSIC) 

■Jill   ■    tm       imn^  L 

S.      (MUSIC) 

Vt/ 
■**■»-  ̂   > 

[i 
6.       (MUSIC) 7.       (MUSIC) 

A  field  that's  been  ft developed 

9.     will  usually  produce  at  its  10.     and  then  decline  by  as  much      11.     And  we're  sorry  to  have  to       1  2.   that  most  o.!  fields  in  tf 
peak  for  a  relatively  few  as  ten  percent  a  year.  tell  you  U.S.  today  are  past  thei, 
y**^*'  prime. 

13.    It  takes  nature  millions  of 
years  to  create  an  oil  lisUy. It  takes  man  only  Usenty  l3.     That's  one  of  the  reasons  16.   there's  a  world>s  i3e 

or  thirty  years  to  use  it  up.  why  shortage  of  cruSe  o. I today. 

r~ 

"^  ̂  

about  if      •-•      Oi.'  cre^s  are  worki'iq 
19.    all  over  the  world  to 

1ST  A PROG R  DATE:_ 

TIME: 

1ST  A ARC.  . 
R  DATE  ON: 

rR<; 

NRC 

~vJ 

■x\r 

w    1 
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/f<;.;>cOi.-:.*^:''.S5l-EXrN-CTON-AVn..Nr.\VVOnK17.  N.Y.      J  \   ^-    -;    V '•'= 

length 

''     -.r.t        Ei-c^o:/ cc::p/a\T,  U.S.A.  script fuie    "spG;-xs;:A:i"  -•     -:- 
^^       uct  •  .  "  '■''''■•  ̂ o-  "AS  PRCDuCZD"-  7/2/7: 

I5'.u.  7;o.'  3-53-13^3  /'"»  or  ei  cod«  no.        SJaG3c2U 
:60  TV  Video  Tape  air  dele       7/7/73 

WDIO 

..   CLOSE  L7  0?  BUD  V.'ILKIIv'SON  .       I'm  Bud  Wilkinson  vizh  a  riessage  for  Z:c:cr. 

castonars.   , 

You've  been  hearing  a  lot  latsly  icout  tr.e. 

gaisolinc  situation  and  bow  it  eight  aXfcct 

the  use  of  your  autoxohile.     . 

You're  probably  concerned,  and  under  s-c  arid  ably 

so.  ■  '  ." 
Veil,  --  Exxon  vants  you  to  knew  that  thsy 

are  doin^  their  best  to  prc\'lde  r.ore 

gasoline  for  you. 

In  the  first  six  r.-.onths  of  this  year, 

Ex;con's  five  refineries. produced 

considerably  nore  gaisoline  than  they  did 

■  in  the  firsT;  half  of  1572.  And  barrins 

any  unforseen  interruption,  these 

refineries  vill  continue  to  ̂ reduce 

gasoline  at  record  levels. 

••-  '   .         _    •      ...-.•.-     Your  Ho.on   dealer  is  receiving  his  fair 

.  ••      share  of  this  production.  Buz,  the  tight 

industry  cujply  situation  has  brouj^ht 

der.ando  on  ExKOii  is  e::cess-  of  t.hcir 

-.  ..•  ■'.  .  .   ..     supply  capability. \  .  _   
If  .c-verycne  -^'ould  di-ive  r.ore  efficie.'.tly, 

•      it  vculd  helT  ease  the  "problen:. t-)(w.vV>;vx 
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i35  LEXIKGTOX  AVZ.,  XUW  YOP.K  17.  N.Y." 

U«/vu</u^vy«</       ^w^^, 

..'i'c»it        EXXON  CGNOPANY,  U.S.A. ■oduct 

O.v.o.       3-83-13*^3 
length        -o^  ̂ Z  Video  Tape 

VIDEO  •' 
PJLL  BACK  TO  REVEAL  STA2I0M. 

DISS.   TO  EX>C03r  L-030  ATID 

"T03ErKES  ^-ra.  CAi;  KEE?  THI^:C-S  .yoi;n:c 

?SC-E..-~,2--' •  script  title  ."SPOKESyj^:;" 

«v.«o.  ^      ̂         -    "AS- ?RG2'JCED'^7/2/7 
/Um  or  ei  co<fe  no.  t.-S  JXCooS-^ 

air  dale  7/7/73 ■       AUDIO   

If  you  rniltiply  any  gas  savings  sy  the 

85, 000, ceo  cars  on  tha  road  today  ... 

veil,  ve  think  you  get  the  ida^. 

Exxon  believes  that  together  we  cac  kee 

things  iaovii:;3.  .. 

■215- 
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E^V.o/\   Cor; 

^sjc::644L 

vid::o: 

0?Z^   ox  MKN    BOARDIN 
HZLICGPTZR, 

AUDIO: 

SFX,    i:OTOR   NOISES 

AIw'CR      VO  •    These    oil   men    are    ccrrru: 

to  vork. . . 

CUT  TO  INSIDE  07  FLA:: .,.30  Tr:Lles    out    in    the   Gulf 

of  Mexico. 

CUT  TO  BOOR  OF  PI_A.::S 
BEING  SHUT. 

:UT  TO  HELICOPIZR  LiFTi:: SFX:  BEGIN  MUSIC  AND  CONI .  TriROUGHCUT 

CUT  TO  V.ARIOUS  AERIAL  SHOTS 
OF  HELICOPTER  IN  FLIGHT. 

They're  v:ork,ing  offshore 

because  our  country  is  usinj 

more  oil  and  'gas  than  the 

existing  fields  under  the 

United  States  can  supply. 

Exxon  has  been  searching  fo; 

oil  and  gas'- cut  here  for 

over  25  years . 

CUT  TO  MEN  INSIDE  ' CC?TE: 

CCZ   7.0   i:ORE  AERIAL  SHOTS 

OF  'COPTER  IN  FLIG.:r, 

You  sec,  in  nary  plarec  the 
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^0  r 
'6-  2 

12/2^/72 

VIDEO; AUDIO: 

ANN'CR.  VO:   ..same  rock  formations  that 

contain  oil  and  gas  under  the 

■  land,  extend  out  under  the 

sea  for  hundreds  of  miles. 
/ 
It's  not  any  easier  or  cheaper. 

CUT  TO  AERIAL  VID.-/  OF 
HELICOPTER  LA^TDING. 

...to  drill  under  vjater.   Just 

the  opposite.   But  as  long  as 

our  job  is  to . . . 

CUT  TO  GT.Z'r.^i)   SHOT  OF 
PLANS  USDl^G. 

. . .help  meet  the  growing  need 

for  more  oil'  and  gas,  we  don't 

have  much  choice. 

CUT  TO  MEN  LEAVING  PLANE. "Our  men  have  got  to  go  where 

the  energy  is . 

MEN  GO  DO'rfN  FLIGHT  0?  STAIRS. Exxon  --  we'd  like  you  to  kno; 

E>L\ON  LOGO.   "VJE'D  LIKE  YOU 
TO  K>:OVJ"  SUPERED  UOTERNEATH. 

( 

■217- 

Bx\^\Ut  S  <^co>&) 
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(T- This  is  the  "High,  Wide  and  Handsome"  Service  Territory  of 

=^ 

^-A 

•~^*-ji...j.w. 

•^v 

XX: 

A  mjp  of  ihe  servica  tcrTllo.7  of  Pjcifc  Power  «r> 

only  suggest  Iho  riimcnslonj  of  ihli  tidily  J)»icm, 
which  doci  builnesj  In  240  communilicj  ind  lur- 

roondlng  environs  In   ihiiving  «fcJi  of  sii  western 

SlJtCI. 

The  uiillry  supplies  cleclricity  lo  530,COO  cusi  jmcn, 

v.  jier  10  2<.C03  consum-fs.  ccntrjl  itc.MnhtJl  service 
to  633  office  and  mcrcjoiilc  buildiojs  in  Iwo  ciilcs 

ih.f<iinliols  Iclcijhone  operjiiont  wlrfi  104. OCX)  Ulc- 

pho.-Se  sijli3.iv  Onl/  one  ciiy  served  is  1  mcirripnlii.in 

j:cj,  rorlljnd.Orccon,  where  lllus  Us  pcnc-jl  ofdces, 
jnd  only  22  luve  populjlionj  rjn(;inf;  from  S.CXX)  10 

JO.CXa).  Ilie  remolndor  arc  under  S.OCO.  Tl'rir  >i/e  is  a 

fjLlOf  Ir*  piovid.nj  opporluni;ics  (or  cmpl'iucs  lo 

slorc  in  civic  rc'pons'bllilics  ind  lcjdcr>lv.p  (or  pl.in- 

ning  jnd  directing  conslruclive  J'owlli  (or  ilic  (ulurc. 

Tlic  lcrril07  encompj<(es  are;$  In  Loili  iSe  i?ocLy 

^^OunlJIn  inil  fjCiflc  NortluvrsI  crjj.on^,  »iiil  llic 

Compoiiy  ihus  bcncfiU  (lOin  a  gn-ol  vjnciy  o(  inturjl 

rc'.ourccs  Ihjl  support  a  diversity  ol  inJustrijI,  Jgrl- 

Culturjl  and  co'iiniorclil  activity.  Bcc.iuse  o(  tliC  spit  ad 

c(  povKCr  demjnd  lli'ouch  l""  I'mc  lones,  piwer 

operations  can  achlcvo  optimum  utilization  of  tl<a 

output  o(  stearn-ckc'.lc  plants  In  WasMiigtcn,  Wy. 

ornng  and  Ore(;on  iid  hydroelectric  planb  In  Ore- 

gon, VVaslilnglon,  Montana  and  r^orlllctn  California. 

raclfic  Tower  controls  c«ien',ive  reserve j  of  iow- 
sulphur  coal  In  Montana,  Washington  and  Wyorninj 

that  It  can  depend  upon  fof  fuchn  j  |u  own  plants  and 

(or  s^lc  to  other  utl.'llles,  \\.  .  ,,_  *.    ;   . 

Investor  Inr^uirlcs  arc  wclcome-\Vjll»  *    ■'•»'■ 
Room  1307,  520  S.W.SIjlhAvtnua.'       jj     =.     ' 

rorlland,Orc£On972M  .•■••'<■'•. 

i 

.-.--J 

axWiUr     K" 
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Mil  immp  going  t^    :, 
v;;i>>v4,.^i ^^i&^    Q 

Two  things  are  pushing  e-ectnc bills 
up.  First,  you  are  probably  using  elec- 

tricity in  more  -ways  in  your  home  year 

aftejyear.^Second.'alJ  "of  the  costs  involved  "^-^^^ 
in  providing  you  v/ich  electric  service 

have  been  rising  steadily  -• 

High  vise  means  higher  bills 

For  many  years,  your  increased  use  of 

electricity  was  totally  respcnsib'e  for 
increases  in  your  bills.  Higher  bills  weren't 
the  result  of  any  increases  in  price.  In 

fact,  the  average  price  paid  per  kilov/att- 
hour  for  residential  electricity  in  the 
U.S.  dropped  steadily  from  the  n^iddle 
1920s  to  the  middle  i£503-from  more  ■ 
than  6  cents  a  kilov,att-hour  in  1325  to 

!ess  than  3  cents  a  kilcv.-att-hour  in  1935. 
So  during  that  period.  :he  average  price 

for  electricity  used  in  America's  homes 
was  actually  being  cut  in  half. 

All  the  while,  your  use  o:  electric  _ 

icn'icc  was  going  up.  And  it  probably.still 

Is.  If  yours  is  the  average  home,  you're 
still  adding  ncv/  electric  appliances  and 
squipmcnt  every  year  or  so.  For  example, 
lir  conditioning,  colcrTV,  additional 

rV  se's  and  radios,  hi-fi  systems,  central 
/acuum  cleaning  systems. 

EH .o 

•219- 
E/li/l/T  L 

1 



1137 

Rates  now  going  up 

Unfortunately,  higher  rates  as  well  as 
higher  use  will  now  be  pushing  electric 
bills  up.  As  everyone  knows  from  his  own 
e?(perience,  almost  all  the  costs  oT  living 
and  doing  business  have  been  going  up 
substantially  in  recent  years— the  cost 

of  fuels,  building  materials,  all  kinds  of " 
supplies,  v/ages,  interest  on  borrowed 
money,  everything. 

Our  costs  increasing 

Tv/o  other  cost  factors  have  also 
entered  the  picture.  One,  the  supplies  of 

"sorne  of  the  y/orld's  fuels  are  gfov/ing 
jnore  scaice.This  is  requiring  us  to  pay 
much  m,ore  for  fuels.  And  it  also  neces- 

-sitates  huge  expenses  for  r_esearch  and 
developmejit  effort?  aimed  at  finding  nev/ 
methods  ofpov/er  generation  that  conserve 
scarce  fuels.  Research  and  development 

in  nuclear  fuels'and  nuclear  pov/er  plants, for  example. 

A  second  consideration  is  environ- 
mental control.  It  has  become  such  a 

problem  that  all  manufacturers  — includ- 

ing the  e'ectriccomp?_n'es— are        ..I.'"' 
increasing  eifcrts  to  help  control  it.  We 

.  are  adding  equipment  that  removes 

pollutants  from  our  smokestack  emissioi 
VVe  are  buying  and  using  fuels  that  are  ̂  
cjcaner  but  much  more  expensive.  -t 
.  These  research  efforts  and  environ-V 
mental  control  efforts  mean  greatly  . ::;; 
incTsased  cc^ts  for  the  electric  oompan^ 
thatseryesycu.  •    ;    ...-..-  \?i5 
.  When  you  add  all  the  other  increased 

costs  of  bringing  you  dependable  elec-"'  ■ txicity,  you  can  see  why  rates  must  go  up 

And  so  long  as  these  costs  continue  to  :'- 
rise,  your^electric  rates  must  continue : 

to  rise  along  xyith'them.  "  -••" 
Electricity  still  a  good  value  -  ̂ 

Your  electric  rates  still  have  a  long  •: 
way  to  go  before  they  catch  up  to  almost 
everything  else.  Think  of  hov/  much  and 

}iow  long  electricity  v.'orks  for  you  for.  -^ 
the  price  you  pay  ̂ ach  month.  Then  v 

compare  that  price  wiili  anything  else  .■ ': 

you  have  to  buy.  Even  with  increased  'X 
ralesV'he.electricity  you  use  in  your'  •""  ' home  remains  an  exceptional  value.  . 

The  people  atycur  Investor-Ov.Tied 
E!ec --^cLifiht  and  Power  CompsjiiuS 
^"  'VTTi'irs  ci  ipo'voipo  cO'-p ponies.  wri:e  *o  Pcver  Cc— pc*  e  - 
1^5  Av«r-»«oJ  the  Ati^ficos.  NewYofk,  NewVcfk  lOGl? 

■220- 

Bxlnloit  L 
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totenyears,     /; 
~  enough  electricity to  run  two  Americas. 

General  Electric  is  doing 
something  about  it. 

GE  is  working  to  meet  America's 
need  for  electricity.  With  a  new 
design  to  make  five  GE  nuclear 
plants  do  the  work  of  six-  With  a 
new  kind  of  fossil  fuel  plant  that 
can  be  built  in  half  the  time.  With 
gas  turbine  power  plants  to  help 

meet  today's  shortage. 
Every  day,  electricity  is  being 
called  on  to  do  jobs  never 
dreamed  of  years  ago. 

Electricity   is   cleaning  our 
air  and  water.  Reducing  crime 

and  accidents.  Fightingdisease. 
If  electricity  is  going  to  keep 

doing  all  these  joDS,  we  need 
more  power  plants.  Now.  But 

because  of  today's  concern  for 
our  energy  resources  and  the 
environment,  efforts  to  build 
new  plants  are  of:en  blocked. 

GE  is  trying  to  solve  this 
dilemma.  With  nev/  thinking. 
New  ideas.  New  technology. 

Nuclear  power  is  one  answer. 

Many  experts  feel  the  best  v.-ay 

to  provide  large  amounts  o 
clean  energy  in  the  next  decad 
is  nuclear  oower. 

General  Electric  has  a  ne*- 
design  for  nuclear  plants.  Th 
BWR/6. 

It's  designed  to  produce  mor 
electricity  for  its  size  than  an 
GE  nuclear  plant  yet.  Five  c 
them  will  be  able  to  do  the  v.or 
of  six  of  our  earlier  nuclea 
plants.  And  like  all  nuclea 

Slants,  it  adds  no  smoke  c armful  oxides  to  the  air. 

£xWibil  n/ 

-222- 
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But  nuclear  power  is  just 
one  answer. 

More  efficient  fossil  fuel  plants. 
Over  807o  of  the  electricity  in 
this  country  is  generated  by 
fossil  fuel  plants. 

GE  has  a  totally  new  desigri 
for  such  plants.  It's  a  combina- 

tion steam  and  gas  turbine- 
called  STAG  for  short. 

In  a  ST.\G  plant,  up  to  70% 
of  the  heat  from  the  gas  turbine 
exhaust  is  used  to  make  more 

electricity.  Another  advantage: 
STAG  plants  can  also  be  built 
in  half  the  time  of  conventional 

plants.  They  can  be  built  in  2'A 
years  instead  of  5. 

Power  for  today's  needs. 
But  some  utility  companies 
can't  even  wait  2'/2  years  for 
new  power  plants.  They  need 
them  right  now. 

GE  has  a  way  to  help  right 
now.  Use  powerful  gas  turbines 
to  generate  electricity. 

Progress  for  People. 

Gas  turbines  can  be  set  ur 

almost  anv'where  in  a  matter  o': months.  They  can  be  turned  or 
in  minutes  to  help  meet  peal- 
demands.  And  a  single  gas  tur 
bine  can  make  enough  powe: 
for  25,000  people. 

There's  a  tremendous  neec 
for  electricity  in  this  country 
GE  and  the  utility  companie: 
are  coming  up  with  nev/  tech 
nology  to  help  meet  this  need. 

Today,  tomorrow  and  ter 

years  from  now. 

GEi^ERAL ELECTRIC 
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M^CAf^iN  -  EKiCKSON,  IMC. 
Ti  Oj/liu:  AZo  Ij-\!iNGTON  Av'E..  T-Z-/  Y0?/.<.  .N'.Y.  1C017 

Television  -  iLGc'co 

r/.G.  no. 

:xxc CC>i?P:MY,    U.S.A. 

#SJK03635 

:60   Color  TV 

:cnj)tudc  "V7ARi4  KOUSS" 
ras.  no.  7/3 1/73  ;  3/5/73-R .  1 

film  or  el  code  r.o.  8/7/73-R.  2;3/S/73-R.3 
iU/-d(Je  3/D/73-R.4;8/15/73R.5 

8/15/73R.5r3/15/73R.7 

8/16/73R. 3; 3/20/73R. 9 

8/23/73-R. 10 ; 9/13/73-R 
AS    PRODUCED 

VIDEO 

1.       OPZ^I    CN    STOCK   SHOTS    OF 
FOOTBALL   FAMS    BEING    PLAYED    IS 

r     'TALLY  COLD,    INCLEMEJJT 

V/oriTHER.  •  ' 

SFX:      CROVroS   ROARETG  ASD  GUN    SFX  FOR 

END  OF  GAME.  ^:~ 

AyNCR:     (V.O.)      Another  bone-chilling-. 
games's   over    ...    another  upset... 

(...    ad  lib   sports   announcer's  rsmar'-is.) 

2.    CUT   TO  NE^.-;  ANGLE   TO   REVEAL 

3u-   v:il:<insgn   in  comfort  of 
de)    watching  football  game  cn 
T". ^VISION, 

.  '.CUT  to  tight  shot  of  bud. 

BUD  vriLKIMSOM:        (CM    CAT-IS RA) 

I'm  Bud  Wilkinson  for  Exxon. 

CUT 
'S  U? 

:o  NEW  angle  as  bud 
:0    TUP2I    OFF   TV    SET. 

f      CUT   TO  NEW   ANGLE   AS    BUD 

L-.DICATES    GROWETG    STOR:-!   OUTSIDE 

OF   D£N    v.-INDOW. 

You  know,    the  next  best  thing  to  being  a_t 

a    game   is' watching   it   in   a   warm,    cocrifortab. home . 

6.    C.-J-:ZRA    F0LL0-.7S    BUD  AS   K£   WALKS 
TO    300X5 HELVES   AND    STANDS  NEaT 

TO  T>:z:-;. 

Ei'.xon   v/ants  you   to  >=\ov   it  will   do   its 

best   this  winter   to  n-.eet  the  heating  oil 
needs   of   the  homes   it   serves   directly 

and   to   supply   the   -.any   independent   co-pan: 
who   sell  Ex:;cn   heating  oil   to  their   custcr 

7.    CU'7    TO  NEW   PJNGLE    AS    BUD   V/"A: 
zio   wi:;::gw.  vc  see  it  has 
3TA?vTZD  TO  SJ;GW. 

3ut:  even  if  we  have  a  normal  winter, 
home  heating  fuel  is  likely  to  be  in  tight 
supply.   And  one  unpredictable  factor  is 
the  severity  of  the  v;inter  itself. 

Ey.l^>tiV? 
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l/A-VJ.'.Vi .■„Kj\Jl^t,    .ILW,., 

/'■vir.c  Cfp^::  4-:3  IJ: KINCTOri  AV£^  T.Z'kI  VC.I:^  ?;.Y.  1CG17  I 

lelzvisioTi  -  kiadlo 

ccdpUld^    ."V/AHI'A  HOU5Z' W.  r-o.       8/23/73-R.lO 

JlUn  or  ei  cocJe  no.  ■■'    ' 

^^  ■    c:icr,:      EXXON   CO.\t?ANY,  U.S.A.  • 

I/,  a  no.      ■ 
Ur.rrih     .:&&  Color  TV 

VIDEO  .      "  •  .  •       "  .    . 

'  8.    CUT  TO  NEY/" .ANGLE  AS  BUD  WALKS      •  '  That's  why  Exxoa  suggescs  a  few     '.  _ 

TOWARD  CA^IERA.                                       •  '  .    ̂  
•  *       •  '       \  efficiency  tips  that  cau  help  you 

•.    •  •  '  .'.     '  get  the  moat  from  your  fuel  'and    '    " 
•••_.'■■;•■     t         •  ■  ,•    ■  ■    .  .  • 

,'■••■■,  "    ;  your  dollara.     Be  sura  to  use  your     - 

'■..•'*  .   -   ■•■      '  .        .  storm  windows .     Be  sure  your  oil 

■  ■   '      •   '  ".    •  burner'is  ope^rating  at  peak  efficiency. 

9.-   CUT  TO  SHOT  OVER  BUD'S  SHOULDER-  Set  the  thermostat  ia  the  dav-tixnc-  to 

AS  HE  ADJUSTS  THERMOSTAT.                      .      .  ■■.       ■  ^■[  ■   '  "' 
'■,'.,        ■   ■     •  .    ̂ ^  ̂ °^  a  degree. a3  13  comfortable  anc 

■        ■    .  ■■■•  *■  ..leave  it  there.  •     -  . .- 

10.  CUT  TO  CU  OF  THERMOSTAT  AS  BUD'S  Turn  the. thermostat  down' a  few  degr 
HAND  TURNS  11  DOWN  TO  ABOUT  65°. 

a.t  bedtime.'        •-.'.. 

11,  CUT  TO  MEDIUM  SHOT  AS  BUD  CLOSES^  And  don't  forget  to  cloas  your  firepl 

FLUE.    .  •  .  ■  ■\-:'  '  . '  ■  ,•  ■^^     ■■" .  '  .  -         •  flue  when  not  in  use.         .  '.      .  ' 

12.    CuT  TO  NEW  ANGLE  AS  BUD  TURNS 

AND  Y/-ALKS  TO  TV  SET.' 

!        13.   AS, BUD  TURNS  ON  TV,   WE  CUT  TO 

SCREEN  AND  SEE:    EXXON  ErylBLSM. 

•227- 

Exrcori  will  continue  to  do  its  best  to 

satisfy  its  customers'  needs.     But 

if  all  of  U3  would  use  heating  oil  a     • 

Xittla  naora  uparingly  ,  , ,   it  would  V- 

a  big  help.  • 

E^lifUir     P  Cccm^ 
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YouVe  heard  gasDlins  is  short. 
Hare  are  Sways  to  gm  along. 
Theres a  lot  we  all  can  do  to  make  our 

gasoline  supplies  go  farther  this  spring 
and  summer 

If  each  of  America's  85  million  cars 
consumes  a  little  less  fuel,  v/e  may  get 
through  the  heavy  driving  season  with 
onlyoccasional  local  gasoline  shortages. 

But  that's  a  big  if. To  minimize  the  gasoline  shortage, 
we  need  to  take  action  now.  Here  are 
eight  important  ways  to  help: 
1.  Slow  down  to  50 
If  we  limit  our  maximum  speed  to  50 
mph,  the  overall  gasoline  savings  can 
be  enormous.  The  slower  you  drive,  the 
less  fuel  you  use.  At  50.  about  11  per- 

cent less  fuel  is  used  than  at  60.  fviany 
highway  drivers  can  save  as  much  as 
one  gallon  in  seven  by  cutting  back  to 

50.  In  both  mileage  and  money  "fifty  is 

thrifty." 2.  Encourage  car  pools 
Car  pooling  can  be  pushed  hard  by  state 
and  local  governments,  together  with 
business  and  labor  A  third  of  all  auto- 

motive travel  is  to  and  from  work,  but 
most  of  it  involves  just  one  person  per 

car  Reduced  tolls  on  bridges  and  high- 
v/ays,  special  parking  arrangements,  and 
other  incentives  can  stimulate  multiple 
occupancy  of  cars  used  for  commuting. 
Possible  savings  run  to  many  millions  of 
gallons  a  day 

3.  Improve  driving  habits 
Avoid  jackrabbit  starts.  Drive  at  steady 
moderate  speeds  without  sudden  accel- 

erationor  braking  Don't  let  your  engine idle  more  than  a  minute  or  so.  These 

and  other  gasoline-con  serving  practices 
should  be  heavily  promoted  by  public 
and  private  organizations.  The  accumu- 

lation of  little  savings  can  add  up  to  im- 
pressive volumes  of  gasoline  conserved 

4.  Go  easy  on  the  air  conditioning 

Don't  forget  you're  paying  for  that  cool 

airv/ith  gasoline— up  to  15  percent  more 
in  cars  equipped  with  air  conditioners. 
Avoid  use  of  air  co.^Jitioning  on  days 
when  the  heat  is  only  marginally  uncom- 

fortable. Save  fuel  by  moderating  the 

temperature  from  the  "coldest"  setting. 

5.  Improve  car  maintenance 
Get  an  engine  tuneup  for  better  mile- 

age. Keep  tires  inflated  to  proper  pres- 
sure and  whee's  aligned.  Radial  tires 

save  gasoline.  Again,  the  little  savings 
add  up  to  a  lot 

6.  Plan  the  use  of  your  car 
Cut  down  on  un-^ecessary  trips  by  co.m- 
bining  several  errands  in  one.  Get  the 
groceries  on  tne  way  home  from  school, 
h/ake  shopping  lists  to  avoid  extra 
trips.  El:min2:e  short  rides  by  bicycling 
or  v;alkinc;  the  garaged  car  gets  unbeat- 

able mileage. 

7.  Consider  other  ways  to  travel 
Before  starting  a  tro.  look  into  alter- 

nate means  cf  transoortation.  Can  you 
take  the  tram.  bjs.  sub.vay  or  plane  and 
leave  the  driving— and  fuel  problems— 
to  someone  else?    ■ 

8.  Stagger  work  hours  in  cities 

If  urban  workers  didn't  all  travel  at  the 
same  time,  tra'-jc  would  flow  faster  and 
smoother,  thus  recjcing  fuel  consump- 

tion. N'unicipsI  authorities  can  v/ork 
with  bus^-^ess  and  labor  to  accomplish  a 
good  deal  in  th;s  direction. 

By  and  large,  these  are  painless  v/ays 
to  rei'jze  gasoline  consumption.  As 

dividends,  t'-.ey  offer  the  possibility  of 
attractive  mo-^ey  S3'.  ngs.  lessened  air 
pollution,  and  even  some  preservation 
of  life  and  lim.b. 

As  v;e  enier  the  vacation  driving  sea- 
son, it  seems  likely  that  even  though 

gasoline  supol  es  are  short,  there  are 
things  we  can  do  to  get  along. 

[^@b!r 
Tnir.    nd    nn'^e-irod   In  the   t.'ov/  Yovk  T 

■il    2o,    iq?^. E}(k»t>V  Q 
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Exhibit  82:  FTC  Memorandum — Corporate  Image  Advertising, 
Division  of  National  Advertising,  March  18,  1974 

CORPORATE  IMAGE  ADVERTISING 

-k       -^^       -k       -k       i< 

MEMORANDUM  TO  THE  COMMISSION 

SUBMITTED  BY: 

THE  DIVISION  OF  NATIONAL 
ADVERTISING 

MARCH  18,  1974 
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Oi^lONlL  rcK 

UNITED  STATES  GONER.N'ME.MT 

Memorandum 
TO    :  Con^i^sion  ^^^^      ̂ ^^^^   ̂ g^  ̂ 5„ 

Ted  Garrish,  Chuck  Ludlam,  Paul  Foldes, 
FROM  •  ̂ Is^vin  Lange,  Heidi  Sanchez,  Bruce  Parker, 

Craig  Annear  and  Ellis  Ratner 

SUBJECT-  Corporate  Image  Advertising. 

I.   INTRODUCTION 

On  January  9,  1974,  a  Petition  (Appendix  A)  was  filed  v;ith 

the  Commission  on  behalf  of  three  United  States  Senators  and  three 

Representatives  demanding  Commission  initiative  to  deal  with  cor- 

porate image  advertising  which  includes  claims  and  representations 

concerning  environmental  and  "energy  crisis"  issues.  !_/  Specifically 

petitioners  requested  (1)  amendment  of  the  Coironission '  s  Ad  Substan- 

tiation Resolution  [36  Fed.  Reg.  12058,  amended  36  Fed.  Reg. 

14680  (1971)]  to  reach  non-product  advertising  and  to  require 

advertising  documentation  to  be  submitted  to  the  Commission  at  the 

instance  of  any  consumer,  as  well  as  the  Commission;  (2)  that  sub- 

1/   The  Commission  has  received  numerous  complaints  over  the 
past  two  and  a  half  years:   Caterpillar  Tractor  ad  on  the  inter- 

state highway  system,  complaint  filed  by  Center  for  Science  In 
The  Public  Interest,  July,  1971;  Bethlehem  Steel  Company  ad  on 
strip  mining,  Senator  Phillip  Hart,  August,  1971;  Potlatch,  Inc., 
ad  regarding  pulp  mill  pollution  and  St.  Regis  Paper  Company  ad 
regarding  v;ater  pollution  control,  complaint  filed  by  Public 
Action  to  Protect  Environmental  Resources,  May ,  1972;  Westinghouse 
Corporation  ad  on  breeder  reactors.  Senator  Mike  Gravel,  October, 
1972;  Commonv;ealth  Edison  Company  ad  on  its  conservation  program. 
Citizens  for  a  Better  Environment,  January,  1973;  and  Chrysler 
Corporation  ad  on  auto  emissions.  Center  for  Science  in  the  Public 
Interest,  April,  1973.   The  staff  has  investigated  the  facts  upon 
which  these  complaints  are  based  as  well  as  the  nature  and  extent 
of  image  advertising  but  has  until  now  been  unable  to  reach 

^/agreement  on  the  applicable  Constitutional  standards. 

Buy  U.S.  Savings  Bauds  KeiuLirly  ou  tie  Payroll  Savings  Plan 

% 
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stantiation  for  public  disclosure  be  required  of  16  selected  ads 

appended  to  the  petition;  (3)  and  that  environmental  and  energy- 

related  claims  in  all  commercial  advertising  by  oil,  utility  and 

electric  appliance  companies  be  substantiated. 

In  addition  to  the  above  petition,  the  Commission  has  in 

the  past  four  months  received  complaints  from  Senator  Thomas 

Mclntyre  regarding  "energy  crisis"  advertising  (Novemiber  21,  1973), 

Mr.  John  R.  Quarles,  Deputy  Administrator  of  the  Environmental 

Protection  Agency,  regarding  advertising  by  PPG  Industries  on 

leaded  gasoline  (November  29,  1973),  and  Mr.  Russell  E.  Train, 

Administrator,  Environmental  Protection  Agency,  regarding  an 

advertisement  by  the  Chevrolet  Dealers  Association  on  removal  of 

vehicle  emission  control  systems  (January  17,  1974). 

Both  the  petition  and  the  complaints  raise  serious  and 

unresolved  issues,  both  statutory  and  constitutional,  concerning 

the  Comimission ' s  jurisdiction  over  corporate  image  advertising. 

This  memorandum,  after  a  brief  description  of  the  subject  area, 

v;ill  address  itself  to  those  issues  (Sections  IV  and  V)  .   v:e  believe 

that  our  research  on  these  issues  provides  a  sound  basis  for 

investigating  certain  image  advertisements  relating  not  to  the  energ; 

crisis  but  to  the  environm.ent .   We  have  analyzed  these  ads,  crav.-n 

primarily  from  our  monitoring,  both  from  a  legal  and  factual  view- 

point, and  have  recommended  that  investigational  letters  be  sent 

to  four  advertisers  (Sections  VI  and  VII) .   Drafts  of  the  investiga- 

tional letters  the  staff  recommends  be  sent  are  then  presented 

(Section  VIII).   VJith  regard  to  the  ads  in  the  petition  and  the 

complaining  letters,  we  have  concluded  that  the  ads  (with  two 

exceptions)  are  not  appropriate  subjects  for  further  investigation. 

-  2  - 
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Our  reasons  are  discussed  in  Sections  IX  and  X.   v;hile  the 

petition's  other  proposals  require  some  more  evaluation,  our 

recominendation  as  discussed  in  Section  XI,  is  that  the  petition 

not  be  granted  at  this  time.   Finally,  we  have  attached  draft 

replies  to  the  petitioners  and  the  complainants  (Appendix  B,  C, 

D,  and  E) . 

II.   THE  NATURE,  EXTENT  AND  FUNCTION  OF  CORPORATE  IMAGE  ADVERTISI.CG 

Corporate  image  advertising  2/   is  that  which  describes  the 

corporation  itself,  its  activities  or  its  views,  but  does  not 

explicitly  describe  any  products  or  services  sold  by  the  corpora- 

tion.  The  term  is  therefore  sufficiently  broad  to  include  on  the 

one  hand  ads  that  indirectly  promote  a  product,  and,  on  the  other, 

political  lobbying.   Gasoline  company  ads  that  describe  the  care- 

ful training  of  service-station  owners  are  a  familiar  example  of 

the  former;  ads  by  the  same  companies  that  asked  Congress  to  pass 

the  Alaska  Pipeline  bill  are  an  equally  familiar  example  of  the 

latter.   Between  these  extremes  lies  an  extensive  middle  ground  of 

ads  v;hich  describe  the  corporation's  behavior  in  such  diverse  areas 

as  employment  policies,  new  product  research  or  pollution  control. 

The  benefits  which  companies  expect  from  the  ads  are  as 

diverse  as  the  ads  themselves.   A  recent  survey  indicated  that 

corporate  executives,  engaged  in  image  advertising,  hoped  to  benefit 

their  company  in  the  following  areas: 

2/        The  terms  "corporate"  or  "general  promotion"  advertising  are sometimes  used  to  describe  such  advertising.   Leading  National 
Advertising  (a  service  that  tabulates  expenditures)  groups  under 

the  latter  heading  ads  that  do  one  or  more  of  the  following:   (cont'd 

-  3  - 
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Product  sales  -  47% 

Stockholder/financial  relations  -  64% 

Consumer  relations  -  55% 

Trade  (i.e. ,  supplier  or  business  customer) 
relations  -  46% 

Government  relai 

But  despite  the  variety  of  motivations  behind  them  and  the 

diversity  of  the  ads  themselves,  tv.-o  trends  have  become  clear. 

First,  the  amount  spent  on  corporate  image  advertising  has  increased 

dramatically  in  th.  past  few  years.   By  a  conservative  estimate,  $268 

million  was  spent  in  this  area  in  1972,  up  20%  from  1970.   More  than 

half  ($161  million)  of  this  was  spent  in  television,  up  about  55%  from 

1970.   Second,  this  rise  in  expenditures  has  been  accom.panied  by  a 

similar  rise  in  corporate  interest  about  the  impact  on  product  sales 

2_/    (cont'd)  1.   It  r>ust  educate,  inform.,  or  impress  the  public 
regarding  the  company's  policies,  functions,  facilities, 
objectives,  ideals,  and  standards; 

2.  It  must  build  favorable  opinion  about  the  com.pany  by 

stressing  the  competence  of  the  company's  r.anagem.ent ,  its 
scientific  know  how,  manufacturing  skills,  technological 
progress  and  product  improvements,  and  its  contribution 
to  social  advancement  and  public  v/elfare,  and  on  the  other 
hand,  to  offset  unfavorable  publicity  and  negative  attitudes; 

3.  It  must  build  up  the  investment  qualities  of  its 
securities,  or  improve  the  financial  structure  of  the 
company ;  or 

4.  It  must  sell  the  company  as  a  good  place  to  work. 
Publishers  Information  Bureau,  Inc.,  Macazine  Service, 
1972.   We  are  primarily  concerned  with  the  second  of 
these  features. 

2/  "Are  Public  Relations  Executives  Eeccminc;  More  Involved 
With  Corporate  Advertising?"   Public  Relations  Journal,  November  197  3; 
at  29  (some  respondents  gave  multiple  responses). 

-  4 
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of  image  advertising.— ^ 

In  our  view,  this  increasingly  powerful  force  on  the  national 

advertising  scene  can  no  longer  be  ignored. 

III.   THE  ECONOMIC  IMPACT  OF  IMAGE  ADVERTISING 

Any  Cominission  action  concerning  corporate  image  advertising 

must  of  course  be  consistent  both  with  the  statutory  mandate  of 

Section  5  and  with  the  First  Amendment's  protection  of  speech,  press, 

and  petition.   Those  issues  cannot  be  appropriately  resolved  by 

abstract  legal  discussion.   Rather,  it  is  critical  to  address  those 

issues  in  light  of  the  economic  effects  on  consumers  and  businessmen 

of  image  advertising.   These  economic  effects  are  well  documented, 

and  are  the  key  to  determining  the  status  under  the  First  Amendment 

of  particular  corporate  image  advertisements.   Accordingly,  we  shall 

discuss  the  literature  relating  generally  to  the  economic  effects  of 

corporate  image  advertising,  and  then  turn  immediately  to  discussion 

of  the  First  Amendment. 

Extensive  research  confirms  the  effectiveness  of  corporate 

image  advertising  in  furthering  the  corporation's  economic  interests, 

whether  in  increasing  sales,  fostering  investment  in  the  corporation's 

stock,  or  encouraging  recruitment.   We  have  already  noted  that  these  . 

are  the  purposes  of  executives  who  engage  in  such  advertising.   A 

variety  of  sources  confirm  that  these  purposes  are  being  achieved. 

4^/  "How  Public  Relations  Executives  View  Their  Image  Advertising 
Roles,"   Public  Relations  Journal,  November  1971,  at  28;  "Are  Public 
Relations  Executives  Becoming  More  Involved  With  Corporate  Advertising 
Public  Relations  Journal,  November  1972;  at  25. 

-  5 
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In  one  study  corporate  image  advertising  was  found  to  be 

more  effective  than  product  advertisements  in  inducing  favorable 

purchase  attitudes  ^/   among  industrial  purchasers.   Eighty  busi- 

nessmen responsible  for  making  industrial  purchases  were  shown  both 

product  and  image  advertising,  and  asked  which  was  more  likely  to 

induce  them  to  solicit  a  bid  from  the  sponsoring  company.   Image 

advertising  was  found  to  be  the  more  effective.   The  image  advertise- 

ment was  also  superior  j^c   inducing  interest  in  the  company  as  a 

future  supplier  and  belief  in  supplier  dependability  and  2 /-duct 

quality. 

Other  research  has  al  :-o   found  image  advertising  effective  in 

creating  favorable  attitudes  towards  the  sponsoring  corpcro*^;.ons.  6_/ 

A  major,  eight  year,  five  part  study  conducted  by  Thomas  E.  Ryan,  Inc., 

for  Time  magazine,  between  1964  and  1972  _7/  found  that  men  in  upper 

income,  managerial  and  professional  areas  who  have  seen  one  or  more 

of  a  company's  image  advertisements  have  more  favorable  opinions  about 

that  company  than  those  who  have  not  read  any  of  the  company's  image 

advertising.   Specifically,  exposure  to  corporate  image  ads  was  found 

_5/   Lehman,  Martin  A.  and  Richard  N.  Cardozo,  "Product  or 
Industrial  Advertisements?"   13  Journal  of  Advertising  Research 
43  (April,  1973). 

6/    See  Grass,  Robert  C. ,  et  al.,  "Measuring  Corporate  Image  Ad 
Effects,"  12  Journal  of  Advertising  Research  15  (December,  1972) 
(DuPont  Advertising  tested  before  and  after  first  image  advertising 
in  several  years  found  to  be  effective) . 

7/    "A  Pilot  Survey  to  Test  Techniques  of  Measuring  the  Effects 
of  Corporate  Advertising,"  July  1964;  "Corporate  Advertising 
Effectiveness,"  Fall  1965;  "Measuring  Corporate  Advertising  Effective- 

ness," 1966;  "Measuring  Strategic  Advertising  Effectiveness,"  1971; 
"Strategic  Advertising  and  Attitudes  toward  Corporations."  1972. 

-  6  - 
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to  enhance  the  believability  of  new  product  claims,  interest  in 

investing  in  the  company's  stock,  respect  for  the  company's  research 

and  development  capacities,  and  favorable  recruitment  referrals. 

Indeed,  in  the  1972  Ryan  study  corporate  image  advertisements 

emphasizing  corporate  social  responsibility  --  notably  pollution 

control  --  favorably  influenced  even  individuals  opposed  to  the 

theory  of  corporate  social  responsibility. 

Similarly,  a  Barron's  study  found  that  corporate  image  adver- 

tising had  induced  the  interest  in,  and  the  purchase  of,  the  adver- 

tiser's stock  by  6  0%  of  the  sophisticated  money  managers  surveyed.^/ 

Extensive  anecdotal  evidence  confirms  the  economic  impact  of 

corporate  image  advertising. 2./  There  is  general  acknowledgement 

in  the  business  community  that  image  advertising  brings  long  range 

economic  benefits  to  a  company . i_2./ 

8/  "The  Impact  of  Corporate  Advertising  on  the  Institutional 
Money  Manager,"  Erdos  and  Morgan,  Inc.,  1971. 

V  "Corporate  Advertising:   Those  who  Try  It... Like  It,"  Public 
Relations  Journal,  November  1972,  43-58  (Tenneco,  Burlington 
Northern,  Liberty  Mutual,  Sperry  Rar.d,  Chrysler  Motors,  State  Farm 
Insurance  Companies,  Metropolitan  Life,  Trans  Union,  North  American 

Rockwell);  "Communicating  the  Total  Corporate  Personality," 
Magazine  Publishers  Association,  Inc.  24-28  (I.B.M.,  Northeast 
Airlines,  St.  Regis,  Olin  Corporation,  V.'ilson  Sporting  Goods,  Atlantic 
Richfield,  American  Can,  International  Paper);  "Accountability," 
Newsweek   Magazine,  1965  (Monsanto,  V."estinchouse)  ;  "Texaco-- 'Putting 
Aesop  to  work'  ,"  Public  Relations  Journal,  ::ovember  197  3,  at  44; 
"RCA — 'The  Electronic  Way',"   Public  Relations  Journal,  November  1973, at  49. 

10/  Harding,  Murray,  "Corporate  v.  Product  Advertising," 
Industrial  Marketing,  September  1967,  at  59;  Skylar,  David  "A  Quiet 
Revolution. .. The  Rise  of  the  Corporate  Image,"  Industrial  Marketing, 
September  1967,  at  63. 
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Corporate  image  advertising  has  long  been  recognized  as 

particularly  valuable  during  times  of  shortages,  including  wars 

and  recessions,  when  it  may  not  be  appropriate  directly  to 

advertise  products  but  nevertheless  highly  desirable  to  maintain 

reputation  for  when  the  shortages  are  past.   Among  the  "Thirty 

Essential  Jobs  for  Advertising  when  the  Product  is  Oversold"  are: 

to  maintain  customer  good  will  and  acceptance  of  brands,  to  enhance 

the  reputation  of  the  company  for  making  quality  products,  explain 

the  shortages,  and  to  speed  the  news  of  innovations  or  efforts  to 

ease  the  shortages.   11/   Studies  of  advertising  before,  during  and 

after  the  1949,  1954,  1958,  and  1961  recessions  found  that  firms 

which  did  not  cut  their  advertising  during  the  recession  did  much 

better  in  sales  and  profits  in  the  year  following  these  recessions 

than  those  who  had  cut  their  advertising  budgets.   12/   Testimonials 

of  advertising  executives  obtained  over  a  seventeen-year  period 

substantiate  the  value  of  corporate  image  advertising  during  times 

of  shortage,  including  wartime.   13/   These  data  indicate  the 

economic  reasons  while  oil  companies  are  engaging  in  image  advertis- 

ing, even  while  gas  station  lines  increase. 

11/   "Advertisers  Express  Belief  in  Values  of  Continued  Advertis- 
ing," Printers'  Ink,  September  8,  1950  at  4  (including  "30  Essential 

Jobs  for" Advertising  When  the  Product  Is  Oversold,"  at  67).   (This 
issue  was  published  at  the  height  of  concern  over  shortages 
engendered  by  the  Korean  War) . 

12/   Advertising  In  Recession  Periods,  The  Buchen  Company,  195  8; 
Advertising  In  Recession  Periods  --  Revisited,  The  Buchen  Company, 
1970;  Speech  by  J.  Wesley  Rosberg,  President,  Buchen  Advertising, 
Inc.,  before  the  American  Business  Press,  Inc.,  October  20,  1970. 

13/   "Comments  on  The  Value  of  Advertising  in  Time  of  Shortages," 
Elmo  Roper  Survey  for  the  American  Association  of  Advertising 
Agencies,  1947-1964.   (World  War  II). 
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IV.   IMAGE  ADVERTISING  AND  THE  FIRST  AMENDMENT 

A.   The  Ambiguous  Advertisement 

Any  evaluation  of  the  First  Amendment  issues  raised  by 

corporate  image  advertising  must  recognize  that  such 

advertising  has  a  strong  commercial  element.   As  noted  in  the 

preceding  section,  there  is  a  substantial  body  of  evidence 

that  corporate  image  advertising  can  affect  consumer  and 

business  purchases,  investment  decisions,  and  employee  recruit- 

ment, especially  in  times  of  shortage  or  in  periods  of 

recession.   Corporate  image  advertising  may  therefore  be  seen 

as  a  species  of  "commercial"  speech.   But  while  the  courts  have 

frequently  held  that  "purely  commercial"  speech  is  not  protected 

by  the  First  Amendment,  Valentine  v.  Chrestensen,  316  U„S.  52 

(1941);  Pittsburgh  Press  Co.  v.  Pittsburgh  Human  Relations  Commn., 

413  U.S.  376  (1973);  Banzhaf  v.  FCC,  405  F.2d  1052  (D.C.  Cir. 

1968),  cert,  denied,  396  U.S.  842  (1969);  Capita]  Broadcasting 

Co.  V.  Mitchell.  333  F.  Supp.  582  (D.  D.C.  1971),  aff'd  mem,  sub 

nam.,  Capital  Broadcasting  Co.  v.  Kleindienst,  405  U.S.  1000  (1972) 

the  cases  are  of  limited  use  in  locating  the  point  at  which  image 

advertising  becomes  constitutionally  protected. 

The  cases  which  have  relegated  commercial  speech  to  inferior 

status  have  rarely  given  reasons,  and  the  reasons  advanced  by  the 

commentators  for  the  lesser  protection  of  commercial  speech  are 

of  little  analytic  utility.   One  opinion  suggests  that  the  free 

marketplace  model  of  the  First  Amendment,  that  "speech  can  rebut 
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speech  [and]  propaganda  will  answer  propaganda"  are  not 

satisfied  by  "commercial"  advertising  (Banzhaf ,  supra  at  1102). 

Some  commentators  have  also  stressed  that  commercial  advertising 

is  "the  handmaiden    of  economic  activity  already  subject  to 

extensive  regulation. "!_/ As  such,  advertising  is  said  to  belong 

in  the  area  of  activity  involving  property  rights,  an  area  in 

which  the  government  has  a  distinct  and  legitimate  interest  in 

protecting  individuals  from  deception.  2/      Other  commentators 

have  maintained  that  the  government  can  act  with  relative 

impartiality  where  commercial  advertising  is  concerned  because, 

in  regulating  commercial  advertising,  the  government  is  not 

ordinarily  attempting  to  vindicate  any  particular  substantive 

policies  of  its  own  and  because  (so  the  argument  goes)  advertis- 

•ing  claims,  unlike  claims  concerning  desirable  social  policy, 

are  capable  of  objective  evaluation.  _3/   Finally,  commercial 

advertising  is  considered  less  subject  to  "chilling"  than 

±J     "Developments  in  the  Law  -  Deceotive  Advertising"  °*^  Harv. 
L.  RevT  1U05.  1027  I19b/).     '  ^' 

2/      T.  Emerson,  "Toward  a  General  Theory  of  the  First  Amendment, 
72  Yale  L.J.  877,  948-949  n.  93  (1963). 

3_/   Id  at  921;  "Note,  Freedom  of  Expression  in  a  Commercial 
Context,"  78  Harv.  L.  Rev.  1119.  1197  (1965). 

10 
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individual  expression,  and  therefore  is  believed  to  need  less 

of  the  "breathing  space"  normally  accorded  to  individual 

expression.  £/ 

The  above  rationales  are  abstract,  and  the  courts  have 

rarely  been  presented  with  the  close  questions  as  to  what  is 

"commercial"  that  require  a  more  detailed  articulation  of  a 

theory.   In  the  leading  Supreme  Court  cases  on  the  issue,  the 

line  between  unprotected  and  protected  speech  has  been  relatively 

easy  to  draw.   Thus  in  the  recent  case  of  Pittsburgh  Press  Co. 

V.  Pittsburgh  Human  Relations  Commission,  413  U.S.  376  (1973) , 

there  was  little  question  that  the  advertisements  in  question, 

sex-designated  want  ads,  were  "no  more  than  a  proposal  of 

possible  employment."   Id.  at  385.   In  Valentine  v.  Chrestensen, 

supra,  the  Court  simply  found  that  the  protest  was  a  calculated 

effort  to  evade  an  otherwise   lawful  prohibition  against  com- 

mercial handbills,  thereby  avoiding  the  difficult  question  of 

whether  a  two-sided  handbill,  one  of  whose  sides  contained  a 

sightseeing  ad  for  a  submarine  and  the  other  which  contained  a 

protest  against  a  denial  of  mooring  privileges  for  the  sub,  was 

sufficiently  commercial  to  be  unprotected  or  sufficiently  political 

to  be  protected.   Supra,  at  55.   Conversely,  in  New  York  Times  v. 

Sullivan,  376  U.S.  254  (1964),  the  Court  needed  little  analysis 

to  find  that  the  civil  rights  protest  against  police  brutality 

was  purely  political,  even  though  it  took  the  form  of  a  newspaper 

£/  'Developments';  supra  at  10  31. 

-  11- 
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advertisement.   Finally,  in  Eastern  Railroad  Presidents 

Conference  v.  Noerr  Motor  Freight.  365  U.S.  127  (1961),  a 

public  relations  campaign  launched  by  railroad  interests 

against  rival  trucking  interests  was  -  according  to  the 

trucker's  own  complaint  -  "designed  to  foster  the  adoption  and 

retention  of  laws  and  law  enforcement  practices."   Although  the 

motive  for  the  campaign,  destruction  of  the  trucking  business, 

was  economic,  the  Court  found  that  speech  so  predominantly  political 

on  its  face  was  protected.   _Id.  at  129.   It  can  be  seen  from 

these  four  principal  cases  that  the  Court  has  not  confronted 

speech  which  was  especially  difficult  to  classify. 

More  particularly,  the  Court  has  not  discussed  the 

particular  type  of  corporate  image  advertisement  which  is  most 

widespread,  and  which  drew  the  bulk  of  our  effort  in  formulating 

a  response  to  the  Rosenthal  Petition.   We  have  already  defined 

corporate  image  advertising  as  advertising  which,  while  describ- 

ing the  corporation's  own  activities  or  views,  does  not 

explicitly  describe  any  products  or  services  sold  by  the 

corporation.   Certain  advertising  fitting  this  definition  does 

make  express  reference  to  political  issues  or  figures;  other  such 

advertising  does  not.   Corporate  image  advertising  which  does 

not  --  which  makes  no  express  reference  either  to  products  or 

services  of  the  company  or  to  any  political  issue  or  figure  --  we 

have  termed  the  ambiguous  corporate  image  ad. 

12  - 
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The  ambiguous  ad,  despite  its  denonstrable  economic  impact, 

does  not  fit  smoothly  into  either  the  "commercial"  or  the 

"political"  categories  recognized  by  the  Supreme  Court c 

The  claim  of  First  Amendment  protection  for  the  ambiguous 

advertisement  arises  because,  notwithstanding  the  absence  of 

express  reference  to  any  political  issue,  such  an  advertisement 

may  contain  information  which  arguably  is  relevant  to  some  issue 

of  public  importance.   For  example,  that  an  oil  company  has  a 

blow-out  preventer  on  its  oil  rigs  may  enhance  its  image  as  an 

environmentally  concerned  corporation;  it  may  also  impress  — 

upon  a  highly  informed  viewer  —  the  governmental  wisdom  of 

permitting  offshore  drilling  on  the  Continental  Shelf.   There- 

fore, while  such  an  ad  may  not  be  expressly  directed  to  the 

legislature  or  executive  as,  for  example,  in  Noerr ,  neither  is 

it  a  "classic  example  ...  of  commercial  speech,"  like  the  want 

ads  in  Pitt.^ burgh  Press,  which  presented  "no  more  than  a  proposal 

of  possible  employment."   413  U.S.  at  385. 

In  light  of  the  image  advertisement's  potential  for  both 

economic  and  political  effect,  our  argument  will  be  that  a  proper 

disposition  requires  a  close  .analysis  of  each  advertisement's 

dominant  effect.   Our  conclusion  will  be  that  claims  describing 

corporate  activity,  when  they  appear  in  an  advertisement  whose 

dominant  effect  is  economic,  may  be  regulated,  notwithstanding 

that  the  ad  may  have  a  political  effect  which  is  greater  than 

de  minimis. 

-13  - 



1167 

Dominant  economic  effect,  we  will  argue,  can  be  found  where 

(a)  the  ad  is  run  by  a  commercial  corporation;  (b)  elements 

typically  found  in  the  corporation's  product  advertisements  - 

for  example,  logos,  tag  lines  -  are  also  present  in  the  ad;  (c) 

the  corporation  sells  consumer  products  under  the  same  brand 

name  as  appears  in  the  ad;  (d)   the  claims  in  the  ad  consist  of 

description  of  activities  of  the  corporation  (as  distinguished 

from  assertions  of  fact  or  opinion  about  subjects  other  than  the 

corporation's  own  activities);  (e)  the  ad  is  oriented  toward  the 

corporation's  activities  rather  than  a  general  subject;  e.g., 

Shell's  oil  spill  clean  up  device,  rather  than  oil  spills 

generally;  and  (f)  the  ad  does  not  expressly  link  the  claim  con- 

cerning the  corporation's  own  activity  to  some  political  issue. 

This  last  element  --  that  the  ad  does  not  expressly  mention 

any  political  issue  —  emphasizes  the  limited  nature  of  the 

regulation  here  proposed.   Dominant  economic  effect  can  under  our 

analysis  be  found  only  in  an  ad  descriptive  of  corporate  behavior 

and  making  no  express  mention  of  any  political  issue »   Thus,  while 

claims  of  corporate  behavior  may  be  regulated  when  they  appear  in 

an  ad  whose  dominant  effect  is  economic,  we  cannot  ban  any  claim 

altogether.   Any  claim  could,  notwithstanding  our  regulation,  be 

made  without  regulation  in  an  advertisement  whose  dominant  effect 

is  political  (again,  notwithstanding  that  the  economic  effect  may 

be  greater  than  de  minimis).   No  claim  or  bit  of  information  is 

therefore  banned  by  our  regulation;  our  power  to  regulate  depends 

14 
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upon  the  context  of  the  claim  in  the  advertisement  in  which 

it  appears c 

The  conclusion  that  speech  may  be  regulated  in  one  context 

and  not  in  another  is  not  novel  in  First  Amendment  analysis. 

In  NLRB  V.  Gissel  Packing  Co.  395  U.S.  575,  617-618  (1969),  the  Court 

recognized  that  antiunion  statements  that  might  otherwise  be 

protected  could  be  regulated  when  made  by  an  employer  to  his 

employees  during  a  labor  dispute.   In  Ginzburg  v.  United  States, 

383  U.S.  463  (1966),  the  Court  held  that  sexually  suggestive  materials 

may  be  banned  as  obscene  when  presented  in  a  titillating  manner 

"even  though  in  other  contexts  the  material  would  escape  such 

condemnation."   Id  at  475-476,   In  New  York  State  Broadcasters 

Assn.  V.  United  States,  414  F.2d  990  {2d  Cir.),  cert,  denied, 

396  U.Sc  1061  (1969),  the  Court  recognized  that  information 

concerning  the  benefits  to  be  realized  from  a  lottery  could  be 

prohibited  in  advertising,  even  though  they  might  be  protected 

when  part  of  a  newscast. 

Given  that  our  power  to  regulate  depends  upon  the  context 

of  the  claim,  any  argument  that  speech  has  been  abridged,  even 

to  the  limited  extent  of  being  chilled,  falters  if  the  corpora- 

tion wishing  to  make  claims  about  its  behavior  in  an 

advertisement  has  available  a  simple  technique  for  insuring  that 

the  claim  will  be  accorded  protected  status.   Such  a  technique 

is  readily  discernible  here.   All  that  the  corporation  must  do 

is  make  express  mention  of  the  public  issue  to  which  its  claim  of 

corporate  behavior  relates.   The  chilling  effect  of  such  regula- 

tion is  slight  —  perhaps  nonexistent. 

-15  - 
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This  limited  regulatory  focus,  which  bans  no  claim  and 

regulates  only  in  the  ambiguous  context  where  the  dominant  effect 

is  economic,  together  with  the  slight  chilling  effect  of  cease 

and  desist  orders,  is  to  be  contrasted  sharply  in  its  impact  upon 

speech  with  regulation  which  results  in  an  absolute  prohibition 

(that  is,  in  any  and  all  contexts)  against  dissemination  of 

specified  information,  as  well  as  with  regulation  resulting  in 

criminal  penalties  or  massive  money  judgments.   The  corporation's 

interests  --  whatever  they  may  be  --  in  making  wholly  unfettered 

claims  as  to  corporate  behavior  by  way  of  the  ambiguous  ad  do  not, 

we  will  contend,  outweigh  the  governmental  interest  in  preserving 

the  integrity  of  regulation  of  advertising  generally  by  way  of 

cease  and  desist  orders. 

B,   Intrinsic  Relevance 

Merely  because  corporate  image  ads  do  not  expressly  sell 

a  product,  it  is  not  necessarily  true  that  they  cannot,  in  fact, 

have  such  effect,  and,  indeed,  such  effect  can  be  their  intended 

effect.   As  shown  above,  the  indirect  selling  approach  taken  by 

corporate  image  ads  may  under  certain  circunstances  be  even  more 

effective  in  promoting  a  company's  product  sales  than  an  express 

sales  effort.   The  Commission  can  clearly  regulate  an  advertise- 

ment which  accomplishes  indirectly  what  could  be  regulated  if 

accomplished  directly. 

In  terms  of  the  First  Amendment,  however,  it  can  be  argued 

that  despite  its  commercial  aspects  corporate  image  advertising 

often  contains  raw  information  of  intrinsic  relevance  to  public 

16 
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issues  and  for  that  reason  alone  should  be  protected.   Because 

we  anticipate  that  the  recipients  of  our  demand  letters  may 

advance  such  an  argument,  we  will  evaluate  it  here. 

As  we  will  show  below,  although  this  argument  finds  some  support 

in  the  cases,  it  is  an  overly  simplistic  rationale  for  distin- 

guishing commercial  from  protected  advertisements  of  the 

corporate  image  type. 

Simply  stated,  the  "information  theory"  holds  that  even 

though  an  advertisement  has  a  commercial  aspect  and  even  though 

it  is  not  presented  in  the  form-  of  a  protest,  argument,  or 

editorial,  the  mere  fact  that  information  it  contains  is  relevant 

to  a  public  issue  raises  the  advertisement  containing  such 

information  to  the  status  of  protected  speech.   The  "information 

theory"  would  therefore  protect  corporate  image  advertisements  - 

and  even  product  ads  -  with  any  relevance  to  any  matter  of  public 

interest  or,  in  other  words,  to  virtually  any  subject  of 

sufficient  topical  interest  for  the  advertiser  to  expect  that  the 

advertisement  can  rouse  the  interest  of  his  audience. 

The  "information  theory"  finds  some  support  in  New  York 

Times  where  the  Court  distinguished  the  civil  rights  advertise- 

ment from  the  handbill  in  Valentine  partly  on  the  basis  that  the 

former  "communicated  information."   New  York  Times,  supra,  at  266, 

Similarly,  in  Banzhaf  Judge  Bazelon  asserted  that  one  reason  why 

commercial  advertising  is  not  "associated  with  any  of  the 

interests  the  First  Amendment  seeks  to  protect  [is  that  a]s  a  rult 

it  does  not. . oprovide  information  on  matters  of  public  importance 

..."   Banzhaf.  supra,  at  1101-1102. 

-17  - 
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Finally,  in  Capital  Broadcasting,  supra ,    Judge  Skelly 

Wright  in  dissent  argued  that  because  cigarette  advertising 

had  earlier  been  held  to  relate  to  a  "controversial  matter  of 

public  importance"  within  the  meaning  of  the  FCC's  Fairness 

Doctrine,  it  was  protected  by  the  First  Amendment,  even  though 

cigarette  advertising  "involves  expression  which  is  ostensibly 

apolitical..."  Capital  Broadcasting,  supra,  at  590  (Wright,  J., 

dissenting) . 

From  these  cases,  at  least  one  commentator  has  concluded 

that  the  First  Amendment  must  necessarily  protect  all  advertis- 

ing whether  for  products  or  otherwise,  or  at  least  that 

advertising  that  communicates  information.  5_/      This  view  was 

explicitly  rejected  by  the  Commission  in  the  Firestone  case,  at 

least  insofar  as  product  claims  are  concerned.   To  hold  that  such 

claims  are  protected  merely  because  they  contain  information  "of 

importance  to  consumers"  would,  the  Commission  held,  "make  a 

mockery  of  the  . . .  Congressional  mandate  to  the  Federal  Trade 

Commission  to  prohibit  advertising  claims  which  are  unfair  or 

deceptive."   81  F.T.C.  at  472.   The  Courts  have  been  similarly 

unreceptive.   In  Curtis  Pub.  Co.  v.  Butts,  388  U.S.  130,  150 

(1967) ,  a  case  following  New  York  Times,  Justice  Harlan  pointed 

out  that: 

"Federal  securities  regulation,  mail  fraud 
statutes,  and  common-law  actions  for 
deceit  and  misrepresentation  are  only  some 
examples  of  our  understanding  that  the  right 
to  communicate  information  of  public 

interest  is  not  'unconditional'".   (Emphasis added.) 

Furthermore,  the  Court  in  Pittsburgh  Press  explicitly  declined  the 

newspaper's  invitation,  based  on  the  asserted  value  of  commercial 

5/    Redish,  "The  First  Amendment  in  the  Marketplace",  39  Geo  Wash. 
L.  Rev.  429  (1971) .  -  18  - 
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advertising  as  a  medium  for  "exchange  of  information,"  to 

"abrogate  the  distinction  betv.'een  ccr'-.ercial  and  other  speech." 

413  U.S.  at  388. 

In  Capital  Broadcasting,  Judge  V.'right's  viev;  did  not  prevail, 

and  many  other  cases  have  likewise  held  that  ccrmercial  speech 

may  be  regulr-;tGd  even  if  it  contains  information  relevant  to  a 

public  issue.   See,  e.g.,  Texas  Gulf  Sulphur  Co.  v.  SEC,  446  F.2d 

1301  (2d  Cir.  1971)  (major  mining  discovery)  ;  Nev;  York  State 

Broadcasters  Assn.  v.  United  States,  414  F.2d  990  (2d  Cir.),  cert. 

denied,  396  U.S.  1091  (1969)  (lottery  information).   Compare 

Perma-:!aid  Co.  v.  FTC,  121  F.2d  282  (6th  Cir.  1941)  v;itn  Scientific 

Mfg.  Co.  v.  FTC,  124  F.2d  640  (3d  Cir.  1941)  (ad  containing  identical 

health  information  unprotected  when  disseminated  by  businessmen, 

protected  v.'hen  disseminated  by  non-corimercial  publicist)  .   Indeed, 

even  Judge  Skelly  Wright,  the  leading  judicial  proponent  of  the 

"information  theory,"  would  have  applied  the  theor\'  only  to  a  statute 

banning  speech  (cigarette  ads) ,  not  to  regulation  of  the  speech. 

That  even  the  most  forceful  advocate  of  the  information  theory 

acknowledges  a  power  to  regulate  so  long  as  the  information  is  not 

totally  banned  is  of  special  significance  in  light  of  the  conclusion 

we  will  reach,  which  is  that  the  Commission  can  regulate  certain 

corporate  image  claims  which  appear  in  a  predominantly  comriercial 

advertisement,  but  cannot  regulate  such  claims  when  they  appear  in  a 

predominantly  political  advertisement.   Thus,  there  is  no  total  ban 

of  any  information  .under  the  regulatory  approach  which  v;e  recomlmend 

to  the  Commission. 
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^ •   Economic  Effect 

In  our  view,  a  determination  of  whether  an  advertisement 

which  contains  information  relevant  to  a  public  issue  is 

subject  to  regulation  will  turn  largely  on  the  dominant  effect 

of  the  advertisement.   If  the  dominant  effect  is  to  induce 

economic  behavior,  then  the  traditional  governmental  interest 

in  preventing  economic  injury  or  unjust  enrichment  will  justify 

regulation.   Alternatively,  where  the  dominant  effect  of  the  ad 

lies  in  the  political  area,  the  governmental  interest  in 

regulation  is,  at  best,  suspect.  6^/ 

The  need  to  focus  on  the  effects  of  speech  to  determine 

whether  the  speech  is  protected  is  recognized  in  many  cases. 

The  classic  exceptions  to  the  First  Amendment,  obscenity  and 

"fighting  words",  are  rooted  in  a  recognition  that  the  likely 

effects  of  such  speech  are  subject  to  regulation.   See  Paris 

Adult  Theatre  I  v.  Slaton.  413  U.S.  49  (1973)  (obscenity  and 

crime);  Gooding  v.  Wilson,  405  U.S.  518,  524  (1972)  (words  are 

unprotected  when  they  have  "direct  tendency  to  cause  acts  of 

violence"  by  individual  addressee.)   Similarly,  the  Courts  in  a 

variety  of  contexts   have  sanctioned  regulation  of  speech, 

because  of  the  speech's  likely  effects. 

6/        This  is  not  to  say  that  the  government  has  no  interest  in 
maintaining  honesty  in  the  political  arena.   The  First  Amendment 
has  been  held  not  to  invalidate  statutues  requiring  lobbyists 
to  register,  see  United  States  v.  Harriss,  347  U.S.  612  (1954), 
or  that  advertisements  for  political  candidates  identify  their 
source.   See  United  States  v.  Insco,  365  F.  Supp.  1308  (M.D.  Fla 
1973).  [Footnote  continued] 
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6/  contd, 

For  the  purpose  of  our  discussion  we  assume  that 
predominantly  political  speech,  even  if  false,  is  fully 
protected  by  the  First  Amendment  under  the  doctrine  of  rew  York 
Times  v.  Sullivan,  376  U.S.  254  (1964).   While  that  case 
involved  a  massive  money  judgment  rather  than  cease  and  desist 
order,  we  do  not  believe  that  this  distinction  could  ever  suffice 
to  bring  clearly  political  speech  under  the  regulatory  powers  of 
the  Commission.   Even  with  respect  to  political  speech,  Times 
extends  no  protection  to  knowingly  false  statements  or  to  state- 

ments made  with  "reckless  disregard"  of  falsity.   Id.  at  279-280. 
Although  Times  and  its  progeny  (e.g. >  Time^  Jnc.  v.  Hi 11^ 
385  U.S.  374  Tl966) )  involved  compelling  personal  interests  of 
reputation  and  privacy.  Garrison  v.  Louisiana,  379  U.S.  64,  75 
(1954)  speaks  in  language  so  broad  as  to  appear  to  exclude  from 
any  First  Amendment  protection,  even  in  the  absence  of  compelling 

personal  interests,  "the  known  lie"  as  an  instrument  of  "economic, 
social  or  political  change." 

Even  if  the  "known  lie"  exception  might  be  extended  to 
advertising,  however,  as  a  practical  matter,  a  Commission  case 
premised  on  knowing  falsehood  or  reckless  disregard  appears 
extremely  likely  to  fail.   In  only  one  case,  Curtis  Pub.  Co.  v. 
Butts,  388  U.S.  130  (1967),  has  the  Court  ever  affirmed  a  finding 

of  reckless  disregard,  based  upon  an  "extreme  departure"  from 
responsible  publishing  practices.   Id.  at  155.   The  facts  which 
established  in  liability  in  Butts,  a  study  based  solely  on  the 
notes  of  an  informant  known  to  be  of  bad  character,  with  no 
attempt  to  verify  any  of  the  facts,  cannot  be  expected  to  be 
found  in  an  FTC  case  involving  energy  or  the  environment,  in  which 
the  issues  will  involve  conflicting  expert  views  or  judgments  as 
to  what  is  a  non-distorted  corporate  image.   Moreover,  any  show- 

ing of  "reckless  disregard"  must  be  made  with  "convincing 
clarity."   New  York  Times,  supra  at  285-286.   This  additional 
burden  would  make  a  case,  based  solely  on  a  "reckless  disregard" 
theory,  very  doubtful. 
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In  NLRB  V.  Gissel  Packing  Co. ,  395  U.S.  575  (1969),  the 

Supreme  Court  unanimously  affirmed  a  finding  that  an  employer's 

anti-union  speech  constituted  an  unfair  labor  practice.   In  so 

doing,  the  Court  looked  not  only  to  the  precise  words  spoken, 

but  also  to  the  likely  effects  of  those  words  on  the  audience  - 

employees  who  were  "particularly  sensitive  to  the  rumors  of  plant 

closings."   Id.  at  619-620.   In  New  York  State  Broadcasters, 

supra,  the  Circuit  Court,  in  evaluating  the  constitutionality  of 

the  federal  statute  prohibiting  the  broadcast  of  "information 

concerning"  lotteries,  looked  to  whether  the  information  (such  as 

winner's  lists)  had  the  effect  of  "directly"  promoting  a  lottery 

or  merely  "broadcasting  about  it."   414  F.2d  at  997.   In 

Pittsburgh  Press,  supra,  the  Suprer.e  Court  found  that  the  grouping 

by  a  newspaper  of  want-ads  in  sex  designated  columns  had  the  practical 

effect  of  "an  overtly  discriminating  want-ad."  IJ   ̂ ^*  ̂ ^  388. 

Similarly,   iJ^  the  Noerr  case,  the  Court  cited  the  success 

of  the  railroad's  lobbying  campaign  to  support  its  conclusion  that 

the  railroad's  principal  effort  had  been  a  protected  attempt  "to 

influence  legislation"  rather  than  a  prohibited  attempt  "to 

interfere  with  business  relationships  in  a  nanner  prescribed  by 

the  Sherman  Act."  Id.  at  144. 

While  we  emphasize  the  attention  paid  by  the  Courts  to  the 

effects  of  speech,  we  recognize  that  the  effects  of  corporate 

image  advertising  may  be  mixed.   So-e  vie.sers  nay  respond  to  an 

2/   Although  the  record  contained  survey  evidence  as  to  the 
effects  of  the  want  ads,  it  is  unclear  whether  the  Court  relied 
on  the  survey's  findings.   For  detailed  infcrnation  about  the 
survey,  see  87  Harvard  L.  Rev.  156  n.2i  (1973). 

-  21  - 



1176 

ad  in  economic  terras  and  buy  the  company's  products,  others  may 

write  their  congressmen. 

In  such  a  case,  we  believe  that  the  dominant  effect  of  the 

advertisement  should  be  controlling.   Our  focus  on  dominance 

has  some  support  in  the  cases,  most  recently  in  the  obscenity  area. 

In  Miller  v.  California,  413  U.S.  15  (1973),  the  Court  held  that 

certain  speech  could  be  banned  entirely  if  its  "dominant  theme"  was 

prurient  and  the  work  "taken  as  a  whole"  lacked  "serious  literary, 

artistic,   political  or  scientific  value."   Thus,  under  Miller,  it 

is   likely   that  books  may  be  banned,  even  though  they  have  "some 

value,"  if  they  "do  not  measure  up  to  the  standard  of  seriousness."  8^/ 

Similarly,  in  New  York  State  Broadcasters,  the  Court  held  that  "news" 

concerning  the  amount  a  lottery  realized  for  new  school  construction 

would  be  protected  if  it  had  only  the  "incidental  effect"  of  promoting 

a  lottery,  but  could  be  prohibited  if  integrated  in  a  lottery 

"announcement"  which  "directly  promot[es]"  the  lottery.   Id.  at  998.  V 

Finally,  when  the  Valentine  case  was  before  the  Circuit 

Court,  Judge  Jerome  Frank  in  dissent  would  have  determined 

the  constitutional  status  of  an  ambiguous  ad  10/   from  the 

dominant  purpose  of  the  advertiser.   122  F.2d  511,  520-21  {2d 

8^/    Thus,  words  which  "admittedly  have  some  social  importance"  may 
nevertheless  be  unprotected  because  they  come  within  the  Miller 
definition  of  obscenity.   "The  Supreme  Court  -  1972  Term,"  87  Harv. 
L.  Rev.  164-165  (1973). 

9^/    That  lottery  proceeds  go  to  a  worthy  cause  may  materially  induce 
the  purchase  of  lottery  tickets,  even  by  those  without  gambling 
blood. 

10/   Since  the  Supreme  Court  found,  unlike  any  of  the  Judges  below, 
an  intent  to  evade  the  statute,  it  did  not  have  to  undertake  the 
close  analysis  undertaken  by  Judge  Frank. 
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Cir.  1941).   Rejecting  the  view  of  his  brethren  that  such  a  task 

would  be  overly  subtle,  Judge  Frank,  who  could  scarcely  be 

accused  of  insensitivity  to  free  speech  issues,  stated: 

[W]e  should  not  be  disturbed  because,  in  the 
future,  cases  may  arise  where  there  will  be 
some  difficulty  in  ascertaining  the  primary 
purpose  in  distributing  a  handbill,  and, 
because,  when  such  cases  arise,  the  Courts  may 
not  be  able  to  stop  at  locating  merely  the 
north  and  south  poles  of  the  subject  matter, 
but  may  be  required  to  do  a  more  precise  job 
of  legal  map-making  and  to  fix  a  definite 
equatorial  line.   Where  to  draw  such  lines  is 
the  question  in  pretty  much  everything  worth 

arguing  about  in  the  law"   Mr.  Justice  Holmes 
often  noted.   122  F.2d  at  520. 

While  Judge  Frank  emphasized  purpose,  rather  than  effect, 

his  observations  are  equally  applicable  to  a  dominant  effect 

standard.   Moreover,  as  we  shall  note  below,  an  advertiser's 

purpose  in  creating  an  ad  is  relevant  to  determining  the  ad's 

effect. 

If  the  dominant  effect  of  an  advertisement  is  controlling 

on  the  issue  of  whether  an  ad  is  protected,  a  question  remains 

as  to  the  type  and  degree  of  proof  required  to  determine  such 

effect.   Consumer  survey  evidence,  where  it  exists,  will  be 

useful,  and  as  we  have  already  noted,  survey  evidence  as  to 

effect  was  introduced  in  the  Pittsburgh  Press  case,  n/        q^^ 

proposed  demand  letters  call  for  all  survey  information  on  the 

effects  of  the  ads  we  have  selected. 

11./ See   note  7,  supra 
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Where  survey  evidence  is  lacking,  however,  we  believe  it 

both  reasonable  and  constitutionally  sound  12/  to  infer  a 

dominant  commercial  effect  from  the  nature  of  the  advertiser  and 

the  purpose  and  characteristics  of  the  advertisement. 

( 1)   Character  of  Speaker 

The  Supreme  Court  has  frequently  looked  to  the  nature  of 

the  speaker  as  an  aid  in  determining  the  nature  of  hir  speech. 

In  New  York  Times  v.  Sullivan,  for  example,  the  Court's  holding 

that  the  ad  was  protected  rested  at  least  in  part  on  a  finding 

that  the  "cominunicat[ion]" ,  "opinion"  and  "protest"  was  made 

"on  behalf  of  a  movement  whose  existence  and  objectives,  are 

matters  of  the  highest  public  interest  and  concern. "   Supra,  at 

265  (emphasis  added.) 

Similarly,  in  Murdock  v.  Pennsylvania,  319  U.S.  105  (1943) 

the  Court  emphasized  the  sincere  religious  beliefs  of  the  distri- 

butors in  holding  that  a  license  fee  could  not  constitutionally 

be  imposed  on  the  sale  of  books  by  Jehovah's  witnesses.   Just  as 

the  fact  that  the  speaker  is  a  Jehovah's  v/itness  tends  to  support 

the  conclusion  that  the  effect  of  his  speech  is  non-commercial, 

the  fact  that  the  speaker  is  a  corporation  tends  to  support  the 

conclusion  that  the  effect  of  its  speech  is  corjnercial. 

12/  The  Courts  appear  to  have  acknowledged  the  expertise  of 
regulatory  agencies  in  determining  whether  r^essages  cross  the 
line  between  protected  speech  and  speech  that  can  be  regulated. 
See  NLR3  V.  Gissel  Packing  Co. ,  supra,  ICew  York  State  Broad- 

casters, supra  (FCC);  SEC  v.  v:all  Streer  Transcript  Corp. ,  422 

F.2d  1371  ("2d  Cir.)  ,  cert,  denied,  355  U.S.  555  (1970). 
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Conversely,  in  Gissel ,  supra,  the  Court  recognized  that 

what  otherwise  might  be  "predictions"  about  the  economic 

consequences  of  unionization  could  become  "threats"  when  the 

statements  were  made  by  the  employer,  since  the  future  events 

in  such  circumstances  were  within  the  speaker's  (the  employer's) 

control.   395  U.S.  at  619.   In  Valentine  v.  Chrestensen,  Judge 

Jerome  Frank,  dissenting  from  the  Court  of  Appeals  decision  that 

was  ultimately  reversed  by  the  Supreme  Court,  inferred,  from  the 

commercial  nature  of  the  handbill's  author,  a  dominant  commercial 

effect  from  a  handbill  that  "nowhere  directly  solicits 

patronage."   122  F.2d  at  521. 

( 2 )   Purpose  of  the  Advertiser 

As  with  the  character  of  the  advertiser,  the  purpose  of  an 

advertiser  is  also  relevant  in  determining  dominant  effect.  13/ 

As  Judge  Frank  in  Chrestensen  noted,  "Motive  is  a  persuasive 

interpreter"  of  "equivocal  conduct."   122  F.2d  at  518  n.  7. 

The  Supreme  Court  has  likewise  recognized  the  relevance  of 

motive  in  characterizing  otherwise  equivocal  conduct.  14/  In 

13/   Although  New  York  Times  v.  Sullivan  is  sometimes  cited  as 

holding  purpose  "immaterial"  (365  U.S.  at  266),  the  profit  motive 
held  immaterial  was  that  of  the  medium  (i.e.,  the  New  York  Times), 
not  the  sponsor  of  the  ad.   As  the  Times  Court  recognized,  to  deny 
protection  to  an  ad,  merely  because  a  newspaper  profits  from  its 
placement,  would  severely  limit  the  rights  of  industrial  speakers 

who  can't  afford  to  buy  a  printing  press.   Id.   As  noted,  above, 
the  Times  opinion  suggests  that  the  character  of  the  sponsor  is 
material. 

14/  Where  the  speech  is  unequivocally  political,  economic  motive 
will  not  of  course  subject  it  to  regulation,  unless  the  political 
element  is  a  "sham".   Noerr,  supra. 
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Murdock,  where  the  Court  held  protected  speech  "having  the 

characteristics  of  advertising"  15/  the  Court  discussed  at 

length  the  purposes  of  the  handbill  distributor  ,  which  were 

found  to  be  "as  evangelical  as  the  revival  meeting."   319  U.S. 

at  109.   And  in  Ginzburg,  supra,  the  Court  stated  that  "if  the 

object  of  a  work  is  material  gain  for  the  creator  through  'an 

appeal  to  the  sexual  curiosity  and  appetite'  the  work  is 

pornographic,"  even  though  absent  such  pandering  motive  the 

conclusion  would  be  "otherwise  debatable."   383  U.S.  at  471. 

( 3)   Characteristics  of  the  Advertisement 

As  we  have  already  seen  image  advertising  in  general  is 

considered  by  both  advertisers  and  researchers  to  have  a  sub- 

stantial impact  on  the  economic  behavior  of  those  who  read  it. 

While  this  general  learning  may  not  suffice  to  demonstrate  in 

a  given  case  that  a  specific  advertisement  has  a  dominantly 

economic  effect,  various  aspects  of  an  advertisement  may  confirm 

that  the  ad  speaks  primarily  to  the  economic  rather  than  the 

political  arena.  16/  For  example,  the  ad  may  consist  solely  of 

descriptions  of  the  corporation's  own  activities  (e.g.,  its 

clean-up  activities),  rather  than  views  about,  or  discussions  of, 

general  conditions    (oil  spills  generally).  Such  an  ad  is  more 

15/   Ginzburg  v.  United  States,  383  U.S.  463,  474  n.l7  (1966). 

16/   The  drawing  of  these  inferences  lies,  to  some  extent  within 
the  Commission's  expertise.   See  n.l2  supra. 
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likely  to  focus  the  viewer's  attention  on  the  corporation,  and 

his  relationship  with  it,  than  on  sone  public  issue  of  general 

concern.   This  focus  on  the  corporation  will  be  further  enhanced 

if  the  corporation's  name  is  prominently  featured  in  the  ad,  and 

that  name  (e.g..  Shell)  is  that  under  which  the  corporation 

markets  its  products.   When  an  oil  cor.pany,  such  as  Shell,  which 

is  known  by  consumers  to  sell  gasoline,  runs  an  ad  describing 

its  own  activities,  the  viewer  is  likely  to  relate  the  ad  to  that 

which  he  is  most  familiar  -  Shell  gasoline,  not  offshore  drilling, 

A  further  link  to  the  corporation  and  its  products  appears  when 

elements  typically  found  in  the  corporation's  product  advertise- 

ments, such  as  logos  or  tag  lines,  are  featured  in  the  image  ad 

as  well.   These  elements  have  been  developed  with  great  care  and 

at  great  expense  because  they  are  known  to  have  a  commercial 

impact.  17/    \vhen  such  elements  appear  in  an  image  ad,  they  serv( 

not  merely  to  identify  the  sponsor,  but  more  ir.portantly  to 

reinforce  the  connection  between  the  sponsor  of  the  ad  and  its 

products.   Indeed,  the  source  of  the  message  nay  become  more 

important  to  the  viewer  than  the  content  of  the  message  itself. 

When  these  elements  are  present,  the  political  effect  of  an 

otherwise  ajnbiguous  ad  will  be  minimized.   It  will  not  alert  the 

viewer  to  the  existence  of  a  controversy,  let  alone  implore  him 

to  agree  with  or  disagree  with  the  advertiser's  view.   Nor  will 

it  indicate  how  political  action  ray  be  taken. 

17/   Rosen,  The  Corporate  Search  for  Visual  Identity  (1970). 
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other  aspects  of  an  image  ad  may,  of  course,  rebut  the 

inference  of  commercial  effect.   Ads  that  explicitly  link  a 

description  of  corporate  activity  to  some  generally  recognized 

public  issue  may  significantly  increase  the  political  response. 

Similarly,  ads  which  speak  in  terms  of  an  entire  industry, 

rather  than  the  advertiser  itself,  may  at  least  alert  the  viewer 

that  some  broader  interest  than  that  of  the  advertiser  is  being 

advanced. 
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(4 )   Propriety  of  the  Inference 

It  may  be  argued  that  the  constitutional  freedom  of 

speech  is  too  important  to  turn  on  an  inference  of  dominrat 

economic  effect,  and  that  if  the  message  or  its  effects 

are  ambiguous,  any  presumption  must  be  in  favor  or  protec- 

tion, rather  than  regulation,  in  order  to  encourage  an  ample 

flow  of  information  about  public  affairs,  and  to  avoid 

chilling  debate. 

Such  an  argument  is  a  more  subtle  variant  of  the  "infor- 

mation theory"  discussed  above.   It  concedes  that  the 

intrinsic  relevance  of  information  in  an  ad  to  a  public  issue 

is  not  enough  to  achieve  protected  status  where  the  ad 

expressly  mentions  a  product  or  otherwise  contains  an  express 

offer  to  deal  (e.g. ,  a  help-wanted  ad).   Where,  however,  the 

ad  is  not  expressly  commercial  in  this  sense--where ,  in 

other  words,  it  is  ambiguous--then,  so  the  argument  goes,  the 

presumption  must  be  in  favor  of  protecting  the  speech. 

Ambiguities  and  marginal  cases  must  be  resolved  in  favor  of 

protecting  the  speech  to  avoid  chilling  and  to  give  maximum 

encouragement  to  robust  debate  and  an  ample  flow  of  infor- 

mation into  public  affairs. 

In  assessing  this  position  it  should  be  borne  in  mind 

that  the  claim  at  issue  is  a  claim  which  purports  to 

describe  the  corporation's  own  activities.    It  will  be 
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recalled  that  our  (essentially  factual)  analysis  led  us  to 

the  view  that  it  is  only  where  an  advertiserent  contains  this 

particular  type  of  claim,  as  v;ell  as  certain  other  factors, 

that  an  inference  can  be  reasonably  be  drawn  (in  the  absence 

of  actual  survey  evidence)  that  the  dominant  effect  is  economic. 

Thus,  it  is  with  reference  to  an  ad  containing  claims  by  a 

corporation  describing  its  own  behavior  that  we  assess  the  argu- 

ment that  such  an  ad,  when  it  does  not  expressly  mention  any 

public  issue  or  offer  to  deal  corjnercially ,  must  be  presumed 

to  be  protected. 

The  first  point  to  be  made  is  that  this  argument  would  not 

protect  speech  in  the  presence  of  direct  evidence  that  the 

dominant  effect  of  the  speech  was  economic.   It  is,  in  other 

words,  an  argument  relating  to  the  apprcpriate  presumption  in 

the  face  of  ambiguity,  and  it  goes  to  what  inference  is  consti- 

tutionally permitted  in  the  absence  of  direct  evidence  of  effect. 

Thus,  the  argument  does  not  represent  a  doctrinal  bar  to  a 

Commission  investigation  for  the  very  purpose,  inter  alia,  of 

determining  what  the  effects  of  an  ambiguous  ad  are.   (The 

demand  letters  which  we  would  propose  be  sent  to  the  oil  companies 

do  seek  data,  such  as  surveys,  as  to  the  effect  of  the  ads.) 

Moreover,  the  root  premise  of  this  position  that  ambiguities 

must  be  resolved  in  favor  of  protecting  the  speech  seems,  so  far 

as  we  can  determine,  to  rest  on  the  prem.ise  that  the  presumption 

is  necessary  in  order  to  avoid  chilling.   As  we  have  emphasized, 

however,  the  standard  we  suggest  prohibits  no  speech.   To  the 
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extent  that  an  advertiser  wishes  to  describe  its  own  activities 

it  may  do  so  without  FTC  regulation  so  long  as  it  expressly 

links  the  information  to  the  public  issue.   Our  approach  cannot 

therefore  be  said  to  "chill"  expression  in  any  significant 

way.   As  the  Supreme  Court  noted  in  NLRB  v.  Gissel ,  in  rejecting 

the  employer's  argument  that  his  anti-union  speech  did  not  lose 

constitutional  protection  by  reason  of  its  coercive  effects, 

'[h]c  can  easily  make  his  views  known  without  engaging  in  'brink- 

manship'".  Gissel,  supra  at  620.   See  also  Ginzburg  v. 

United  States,  supra  at  471;  Breard  v.  City  of  Alexandria,  341 

U.S.  622,  644  (1951).   As  in  Gissel,  under  our  analysis  the 

advertiser  has  available  a  clearly  discernible  technique  for 

insuring  the  protected  status  of  the  claim.   As  we  have  indicated, 

he  need  only  place  his  description  of  his  corporate  behavior  in 

an  ad  which  expressly  links  that  behavior  to  the  public  issue  to 

which  it  is  related.  18/ 

18/   It  is  in  fact  not  clear  how  the  employer  in  Gissel  could 

have  "easily"  made  his  views  known  without  engaging  in  "brink- 
manship".  The  views  concerned  the  possibility  that  his  plant 

would  close  if  unionization  did  occur.   Since  a  prediction  that 
the  plant  would  close  was  one  which  the  employer  himself  could 
make  happen,  it  is  difficult  to  see  how  even  honest  prediction 
by  the  employer,  particularly  when  made  to  employees  who  are 

"particularly  sensitive  to' the  rumors  of  plant  closings,"  395 
U.S.  at  619-20,  would  not  by  its  very  nature  hover  on  the  brink 
of  a  threat.   In  this  practical  sense,  the  argument  that  regula- 

tion will  result  in  chilling  is  weaker  in  our  case  than  in 

Gissel,  and  the  argument  that  "brinkmanship"  should  not  gain 
constitutional  protection  is  stronger. 
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To  be  sure,  grounding  the  power  to  regulate  speech  on 

the  context  in  which  the  speech  appears  may  limit  to  some 

extent  the  manner  in  which  a  corporation's  views  or  opinions 

are  communicated.   Corporations  wishing  to  influence  political 

opinion  on  matters  of  public  importance  must  do  so  frankly, 

rather  than  by  ads  whose  meaning  is  dimly  perceived  by  its 

audience.   But  while  a  requirement  of  frankness  may  slightly 

limit  creativity,  the  First  Amendment  interest  in  covert  appeals 

is  minimal.   19/  As  the  Supreme  Court  held  in  New  York  Times , 

"The  central  meaning  of  the  First  Amendment"  lies  in  assur[ing] 

the  unf  ttered  interchange  of  ideas  for  the  bringing  about  of 

political  and  social  changes  ..."  376  U.S.  at  273,  279.   That 

central  meaning  is  better  served  by  encouraging  as  we  do  frank 

presentations  of  information  that  can  be  comprehended,  discussed 

and  debated  by  an  audience,  than  by  subliminal  appeals.  20/ 

19/   In  United  States  v.  Insco,  365  F.  Supp.  1308  (M.D.  Fla. 
1973),  an  indictment  under  18  U.S.C.  §612,  which  requires 
that  statements  about  a  candidate  for  federal  office  must 
identify  their  sponsor,  was  sustained  over  a  First  Amendment 
objection.   The  indictment  charged  that  Insco,  a  Republican 
candidate  for  Congress  had  distributed  bumper  stickers  linking 
the  name  of  his  Democratic  opponent  to  George  McGovern,  with- 

out disclosing  the  source  of  the  stickers.   If  Insco  had,  in 
a  public  speech  frankly  linked  his  opponent  with  McGovern,  the 
statement  would  undoubtedly  have  been  protected  under  New  York 
Times  v.  Sullivan. 

20/   In  Columbia  Broadcasting  System  v.  Democratic  National 
Committee,  412  U.S.  94,  128  (1973),  the  Court  expressed  distaste 

for  the  "subliminal  impact  of  th[ei  pervasive  propaganda  [in 
advertising,  which]  -  .  .  may  be  greater  than  the  impact  of  the 

written  word."   Indeed,  that  advertising  generally  "results  to  a 
lesser  degree  in  a  conscious  choice  among  differing  views",  has 
been  cited  as  a  reason  for  denying  First  Amendment  protection. 

"Freedom  of  Expression",  note  3  supra  at  1195  (emphasis  added). 
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To  resolve  all  ambiguities  in  favor  of  protection,  more- 

over, would  be  to  forego  any  real  analysis  of  the  effects  of 

the  ad,  other  than  that  necessary  in  the  threshold  determina- 

tion that  the  political  effect  '.sas  greater  than  de  minimis. 

That  the  dominant  effect  of  the  ad  is  eccno-ic  would  be  irrel- 

evant once  it  is  decided  that  the  political  effect  is  greater 

than  de  minimis.   Yet,  as  we  have  shovrn,  a  great  deal  of 

attention  in  constitutional  analysis  under  the  First  Amendment 

is  given  to  the  effect  of  speech  precisely  in  those  instances 

where  a  determination  is  necessary  as  to  whether  the  speech  is 

or  is  not  protected.   Comr^.on  law  concepts  v;hich  remove  certain 

speech    from  constitutional  protection,  such  as  libel,  fraud 

and  assault,  all  look  to  effect.   The  constitutional  concepts 

of  obscenity  and  fighting  words  are  linked  to  effect.  21/ 

Determinations  are  made  in  such  instances--cf ten  without  benefit 

of  empirical  evidence--that  the  likely  effect  of  the  speech 

renders  it  unprotected. 

Finally,  to  accord  protected  status  to  descriptions  of 

corporate  behavior  whenever  they  appear  in  an  ambiguous 

advertisement  would  be  to  forego  any  effort  at  balancing  the 

advertiser's  interest  in  describing  his  corporate  behavior 

by  way  of  ambiguous  ads  against  the  longstanding  and  substantial 

government  interest  in  regulating  ccr-.ercial  conduct. 

21/  In  determining  whether  speech  is  cbscene.  Miller  asks 

whether  "the  average  person"  would  find  that  the  work 
appeals  to  the  prurient  interest;  v;hether  the  work  describes 

sexual  conduct  in  a  "patently  offensive  '.-.ay,"  and  whether 
the  work  "lacks  serious  literary,  ^.rtistic,  political  or 
scientific  value."  413  U.S.  at  24. 
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That    the    advertiser's    interest    is    slight    seems    clear    frcn 

the    fact    that,    if   his    description   of    his    own    behavior    is    in 

fact   related   to   some    specific   public    issue,    he   can   put   that 

(icscription  in  an  ad  which  makes  specific  reference  to  that  issue  and 

tllereby   achieve   protected    status   'wholly    insulated    from   any 

•emulation .       That    the   government    interest   in    regulating    cor-.ercial 

•onduct    is    substantial    need   not   be    elaborated. 

That  a  balancing  of  these  interests  is  proper  under  the 

•trst  Amendment  can  be  seen  in  Gissel,  where  the  Suprem.e  Court 

•^cognized  that  an  employer's  speech  rights  must  be  v;eighed 

<l(fainst  the  statutory  rights  of  employees  to  associate,  as 

protected  by  the  National  Labor  Relations  Act.   395  U.S.  at  616. 

^e  propriety  of  balancing  can  also  be  seen  in  the  draft  card 

turning  case  of  United  States  v.  O'Brien,  391  U.S.  367,  377  (1968) 

^ere  the  Court  stated  that  when  mixed  speech  and  nonspeech  is 

involved: 

" [Gjovernment  regulation  is  sufficiently  justified 
if  it  is  v;ithin  the  constitutional  power  of  the 
governm.ent;  if  it  furthers  an  important  or  substantial 
government  interest;  if  the  government  interest  is  un- 

related to  the  suppression  of  free  expression,  and  if 
the  incidental  restriction  on  alleged  First  AiTiencment 
freedoms  is  no  greater  than  is  essential  to  the  further- 

ance of  that  interest." 

Two  of  the  factors  which  appear  in  this  passage  deserve 

comment.   The  first  is  the  requirement  that  the  restriction 

on  First  Amer.dment  freedom  be  no  greater  than  is  essential  to 

the  furtherance  of  the  governmental  interest.   As  we  have  shov.-n, 

the  regulation  which  we  propose  is  regulation  only  where  the 

dominant  effect  of  the  advertisement  is  commercial.   v;here 
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the  commercial  effect  is  significant  but  not  dominant,  our 

analysis  would  not  support  regulation.   Moreover,  no  claim  is 

totally  banned  under  our  approach  if  in  fact  there'  is  a 

public  issue    to  v;hich  it  is  relevant.   Thus,  we  can  satis- 

fy this  requirement  that  the  restriction  be  no  greater  than  is 

necessary  to  the  "furtherance"  of  the  government  interest. 

The  second  element  which  deserves  comment  is  that  the 

governmental  interest  be  "unrelated  to  the  suppression  of  free 

speech."   We  do  not  consider  the  governmental  interest  embodied 

in  the  Federal  Trade  Commission  Act  to  be  the  suppression  of 

free  speech.   Of  course, the  statute  regulates  a  certain  type  of 

speech.   The  more  reasonable  reading  of  the  criterion  in  0' Brien, 

however,  is  that  the  governmental  interest  not  be  an  interest  of 

the  type  embodied  in  statutes  punishing  seditious  libel.   The  pro- 

scribed situation  is  where  the  speech  suppressed  is  speech 

which  is  critical  of  a  policy  of  tke  government. 

Regulation  of  a  corporation's  description  of  its  own  behavior 

in  an  ad  which  makes  no  express  mention  of  any  public  issue 

cannot  fairly  be  said  to  be  action  to  vindicate  or  insulate 

from  criticism  a  particular  policy  of  this  or  some 

other  government  agency. 

In  sum,  the  view  tliat  such  an  ad  (the  ambiguous  ad)  should  be  presumed  to  be 
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Drotected   would   not   bar   a   CorjTiissior.   investi- 

gation to  determine  if  there  is  actual  evidence  of  effect 

rendering  inferences  or  presunptions  unnecessary.   The  argument 

that  in  the  absence  of  actual  evidence  the  ambiguous  ad  must  be 

accordeu  protected  status  appears  to  rest  on  the  premise  that 

protection  is  necessary  in  order  to  avoid  chilling.   The  approach 

we  suggest,  however,  prohibits  no  speech,  and  the  chilling  argu- 

ment is  not  strong  if  there  is  a  readily  discernible  way,  as 

there  is,  for  an  advertiser  to  describe  his  corporate  behavior 

in  a  wholly  protected  manner  when   in  fact  that  behavior  is 

relevant  to  some  public  issue.  22/   "Brinkmanship"  has  no  more, 

and  probably  less,  claim  to  constitutional  protection  here  than 

in  Gissel.  To  presume  protection  for  the  ambiguous 

ad  would  be  to  forego  any  real  examination  of  the  effects  of 

the  ad.  Yet  such  examination  is  frequently  undertaken  in  consti- 

tutional analysis  under  the  first  Amend-T.ent  precisely  where  it 

is  necessary  to  determine  whether  speech  is  or  is  not  protected. 

To  presume  protection  would  also  be  to  forego  any  balancing  of 

the  advertiser's  interest  in  describing  his  corporate  behavior 

by  way  of  the  ambiguous  ad  and  the  government  interest  in  the 

regulation  of  economic  behavior.   Such  balancing  is  proper  under 

the  First  Amendment,  and  results  here  in  the  conclusion  that  the 

ambiguous  ad  should  not  be  protected  where  it  can  reasonably  be 

inferred  that  its  dominant  effect  is  economic. 

22/  Justice  Harlan,  concurring  in  O'Brien  er.phasized  that  the 
defendant  could  have  conveyed  his  anti-vrar  message  in  many  ways 
other  than  burning  his  draft  card.  391  U.S.  at  389. 
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( 5 )   Propriety  of  Investigation 

To  this  point  we  have  focused  on  whether  the  Commission, 

consistent  with  the  First  Amendment,  could  prohibit  false 

corporate  image  advertisements.   All  of  the  cases  discussed 

have  involved  the  propriety  of  imposing  sanctions,  whether 

criminal  penalties  or  money  damages ,  for  the  exercise  of  speech 

that  is  not  "purely  commercial".   Whether  by  itself  a  Commission 

investigation  of  such  ads,  as  opposed  to  issuance  of  a  cease  and 

desist  order,  would  infringe  on  the  constitutional  right  of  image 

advertisers  is  a  separate  question.   V-Je  believe  there  is  authority 

to  justify  the  issuance  of  demand  letters  to  companies  requesting 

data,  part  of  which  bears  on  whether  the  advertisements  being 

investigated  are  subject  to  FTC  jurisdiction.   In  SEC  v.  Wall  Street 

Transcript  Corp. ,  422  F.2d  1371  (2d  Cir.),  cert  denied,  398  U.S. 

958  (1970)  the  SEC  was  permitted  to  issue  compulsory  process  to 

investigate  whether  a  "newspaper"  was  unlawfully  disseminating 

financial  advice  without  registering  under  the  Investment  Advisers 

Act.   The  newspaper's  claim  that  the  investigation  "chilled"  its 

expression  was  specifically  rejected.  23/   See  "First  Amendment 

Right  Inferior  to  SEC  Subpoena  Power"  1971  Utah  L.  Rev.  132  (1971) . 

In  Laird  v.  Tatum,  408  U.S.  1  (1972)  an  on-going  Army  investigation 

into  the  activities  of  protest  groups  was  held  not  to  chill  First 

Amendment  Riahts. 

2  3/   Since  the  SEC  investigation  would  have  uncovered  some  of  the 

transcript's  news  sources,  its  "chill"  claim  was  scarcely frivolous. 
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Given  what  we  now  know  about  corporate  image  advertising, 

it  cannot  be  said  of  certain  types  of  image  advertising  that  they 

are    so  clearly  protected  by  the  First  Amendment  that  any 

investigation  into  such  advertising  would  be  in  bad  faith. 

Compare  Gibson  v.  Florida  Legislative  Committe,  372  U.S.  539 

(1963)  (investigation  into  NAACP  membership  lists). 

Furthermore,  even  if  the  advertisements  to  be  investigated 

cannot  be  prohibited  under  Section  5,  it  is  at  least  arguable 

that  the  Commission's  authority  under  Section  6(a)  of  the  Act, 

"to  gather  and  compile  information  concerning,  and  to  investigate.  , 

the  .  .  .  practices  ...  of  any  corporation  engaged  in 

commerce  .  .  .,"  and  its  authority  under  Section  6(f)  to 

"make  public"  information  obtained  in  an  investigation,  will  permit 

an  investigation  even  though  a  Section  5  proceeding  would  be 

improper.  24/  Whatever  the  merits  of  such  an  argument,  however, 

we  have  proceeded  at  this  stage,  as  common  prudence  demands,  by 

selecting  those  advertisements  for  investigation  for  which  a 

First  Amendment  claim  would  be  leart  substantial. 

24/  No  Court  has  yet  ruled  on  this  statutory  issue. 
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coNCLUSic:: 

While  the  Constitutional  issues  are  unresolved,  the  staff 

believes  that  the  Conmission  nay,  consistent  v.-ith  the  First 

Anendnent,  proceed  against  certain  corcoratie  ir.age  advertisenenti 
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V.   STATUTORY  ISSUES  RELATING  TO  IMAGE  ADVERTISING 

A.   roction  5  Jurisdiction 

Section  5  of  the  FTC  Act  is  designed  to  protect  both 

consumers  and  competitors  from  economic  injury.   As  discussed 

in  Part  III,  supra,  corporate  image  advertising  can  induce 

economic  behavior,  favorable  to  the  advertiser,  from  both  con- 

sumers and  investors  or  potential  employees.   When  this 

behavior  is  induced  by  a  misleading  depiction  of  the  advertiser's 

image,   an  unfair  or  deceptive  act  or  practice  in  commerce  has 

occurred.  _!/ 

Advertising  that  seeks  to  elicit  a  consumer  response,  favor- 

able to  the  corporation,  by  portraying  in  a  favorable  light  the 

company's  activities  in  the  environmental  or  energy  areas  is 

but  a  variant  of  the  practices  which  the  Commission  has  dealt 

from  the  earliest  years  of  its  existenccc   Over  fifty  years  ago, 

the  Commission  held  unfair  the  practice  of  creating  a  "bogus 

independent"  to  lure  customers  who  would  be  otherwise  disinclined 

to  deal  with  the  parent.   Thus  in  Armour  &  Co. ,  1  F.T.C,  430 

\/        That  the  advertisements  were  disseminated  interstate  is 

itself  sufficient  to  satisfy  the  "in  commerce"  requirement.' 
Surrey  Sleep  Prods. ,  73  F.T„Cc  523,  553-554  (1968);  S.  Klein 
Dept.  Stores,  Inc.,  57  F.T.C.  1543-1544  (1960)  (interlocutory 
order).   In  any  event,  as  discussed  in  Section  IV,  infra,  we 
have  selected  ads  that  we  believe  tend  to  promote  the  sale  of 
products  in  commerce. 
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(1919)  2/    the  Commission  prohibited  Armour  from  selling 

fertilizer  through  a  subsidiary  unless  Armour's  control  of 

the  subsidiary  was  disclosed.   Cases  prohibiting  misrepresen- 

tation of  the  advertiser's  activities,  as  distinct  from  the 

features  of  his  products,  go  back  almost  as  far.   Thus,  as 

early  as  1929  it  was  held  unfair  for  a  company  falsely  to 

represent  that  its  employees  belonged  to  a  labor  union. 

Columbia  Pants  Mfg.  Co..  13  F.T.C.  61  (1929).   In  finding  that 

"a  substantial  proportion  of  the  purchasing  public  .  .  .  prefers 

to  purchase  .  .  .  articles  manufactured  in  factories  .  .  . 

using  .  .  .  workers  belonging  to,  or  affiliated  with,  some  union 

of  organized  labor"  the  Commission  again  recognized  that 

consumers  frequently  will  base  a  purchase  decision  on  their 

perception  of  the  company's  activities  as  well  as  the  character- 

istics of  its  products.   See  also  The  Blind  Weavers,  Inc.,  22 

y        See  also  Fleischmann  Co.,  1  F.T.C.  119,  131  (1918).   (Use 
of  "bogus  independent"  to  acquire  "trade  which  respondent  was 
in  danger  of  losing.")   These  cases  are  sometimes  viewed  as 
antimonopoly  cases,  since  Fleischmann  controlled  90%  of  the 
yeast  market  under  its  own  name  and  was  engaged  in  commercial 
bribery  and  harassment   as  well  as  deception.   In  Armour. 
however,  the  Commission  made  no  findings  as  to  Armour's  market 
power,  and  the  only  practice  found  unfair  was  concealment  of 

Armour's  control.   Moreover,  while  the  "bogus  independent"  in 
the  Armour  case  was  called  a  "cooperative",  the  thrust  of  the 
Commission's  findings  was  that  consumers  might  prefer  not  to 
deal  with  Armour,  not  that  consumers  would  be  likely  to  prefer 
a  cooperative  to  a  profit-making  corporation.   Significantly, 
the  order  did  not  disturb  use  of  the  term  "cooperative",  but 
rather  required  only  that  Armour's  ownership  be  disclosed.   For 
a  discussion  of  these  cases  see  E.  Kintner,  A  Primer  on  the  Law 
of  Deceptive  Practices  286-288  (1971).   Compare  VJayne  Oil  Tank  & 
Pump  Co. .  1  F.T.C.  259  (1918)  (unfair  to  falsely  represent  that  a 
competitor  has  been  found  guilty  of  violating  the  Sherman  Act) , 
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F.T.C.  145  (1936)  (misleading  corporate  nane  found  to  "divert 

trade  from  competitors  of  truthfully  marked  rugs  who  sell  their 

products  on  their  merits  rather  than  on  the  basis  of 

sympathy  c  .  . " ) . 

To  the  extent  that  image  advertising  can  affect  consumer 

purchases,  the  Commission's  Section  5  mandate  to  prevent  unfair 

economic  benefits  to  the  company  through  deceptive  descriptions 

of  corporate  behavior  is  the  san-.e  as  its  mandate  to  prevent 

deceptive  product  claims.   Moreover,  to  the  extent  that  the 

products  involved  are  non-fungible,  consur.ers  who  are  drawn  to  a 

specific  product  by  a  misleading  depiction  of  the  corporation  may 

be  deceived  to  their  detriment  into  choosing  products  that  are 

less  suitable  for  them  than  com.petmg  products.   In  either  case, 

an  "unfair  or  deceptive  act  or  practice  or  an  unfair  method  of 

competition"  has  occurred.   There  is   in  any  event  no  reason  for 

the  Commission,  solely  on  jurisdictional  grounds,  to  leave 

unregulated  such  a  major  area  of  advertising  activity  as  that 

relating  to  the  corporation's  image. 

B.   Substantive  Standards  Applicable  to  Image  Advertising 

It  is  useful,  even  at  this  early  stage,  to  give  some  consi- 

deration to  the  possible  substantive  standards  which  could 

properly  be  held  to  govern  these  advertise-ents  under  Section  5. 

The  staff  has  examined  the  advertisements  cited  in  the  Rosenthal 

petition, as  well  as  additional  ads  gathered  through  monitoring, 

in  light  of  established  Commission  law  --  that  is,  that  represen- 

tations explicitly  or  implicitly  made  must  not  be  deceptive,  and 
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must  have  a  reasonable  basis.   These  established  standards 

are  of  course  fully  applicable  to  these  advertisements. 

In  addition,  however,  consideration  has  been  given  to  a 

significant  refinement  of  these  traditional  theories.   While 

the  staff  does  not  propose  that  the  Commission  necessarily 

endorse  the  theories  of  law  set  out  below,  we  believe  that  the 

Commission  should  be  aware  that  some  of  the  cases  which  may 

develop  out  of  our  proposed  investigation  may  be  predicated  in 

part  on  these  or  similar  theories. 

When  advertisers  make  claims  which  raise  issues  of  great 

public  concern,  Section  5  may  impose  an  unusually  high  standard 

of  accuracy.   We  have  found,  for  example,  in  reviewing  corporate 

image  advertisements  that  frequently  these  advertisements  choose 

to  describe  a  single,  narrow  corporate  activity,  or  instances  of 

corporate  behavior,  which  may  very  well  be  true  but  which  are  not 

at  all  typical  of  the  corporation's  activity  or  behavior  in 

related  or  similar  --  or,  indeed,  identical  --  matters.   A  corpora- 

tion might  have  restored  one  strip-mining  area,  while  leaving 

numerous  other  such  areas  ruined.   A  corporation  might  tell  about 

its  oil  spill  clean-up  device  without  saying  that  it  has  had 

numerous  oil  spills,  has  been  cited  many  times  for  disregard  of 

federal  regulations  concerning  preventive  measures  for  spills,  or 

that  the  device  is  not  ready  for  use  and  is  currently  not  being 

used  by  the  corporation  itself. 

These  characteristics  of  image  advertising  suggest  that  when 

an  advertiser  wants  to  enhance  his  overall  image  concerning 
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matters  of  great  public  concern,  Section  5  might  require  him 

to  present  a  fairly  complete  picture;  otherwise,  corporate 

image  advertising  is  no  more  than  a  vehicle  for  the  dissemina- 

tion of  highly  distorted  corporate  images.   Many  of  the  claims 

made  in  corporate  advertising  are  so  narrow  that  serious  challenge 

of  them  will  lie  not  in  regard  to  their  literal  truth  but,  rather, 

with  respect  to  the  implication  that  somehow  the  instance 

described  in  the  advertisement  is  typical,  represents  a  long- 

standing feature  of  corporate  behavior,  is  currently  a  major 

commitment  of  the  corporation,   is  reproducible  in  other 

situations  or  has  a  broad  applicability  to  the  problem  which  is 

the  subject  of  the  advertisement. 

A  standard  which  requires  a  complete  image  may  v;ell  be 

appropriate  in  this  area  to  avoid  distortion.   In  corporate  image 

advertising,  the  field  of  relevance  is  the  corporation,  and  not 

simply  a  particular  product  or  service.   When  the  Commission  alleges 

deception  or  unfairness  in  the  failure  to  state  a  material  fact  in 

an  advertisement  for  a  product  or  service,  the  field  of  relevance 

for  determining  the  existence  of  material  facts  omitted  is  the 

product  or  service  itself.   That  Dow  Chemical  Company  was  making 

napalm  no  doubt  could  have  affected  many  consumers'  decisions 

whether  or  not  to  purchase  Saran  Wrap,  which  Dow  also  made,  and  in 

that  abstract  sense  the  fact  of  napalm  production  satisfied  the  test 

of  materiality.   Nevertheless,  because  advertisements  for  Saran  Wrap 
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concerned  that  product,  and  not  Dow  itself,  the  field  of 

relevance  in  which  we  would  look  for  deceptively  or  unfairly 

omitted  material  facts  is  the  product  itself  and  not  the 

corporation.   The  basic  teaching  is  clear:   The  advertiser  ordinarily 

defines  the  field  of  relevance  in  which  we  determine  the 

existence  of  omitted,  material  factSc 

The  application  of  this  concept  of  materiality  to  corporate 

image  advertising  is  equally  clear.   If  the  advertiser  chooses 

to  make  a  claim  about  the  corporation,  then  it  is  the  corporation , 

or  that  segment  of  the  corporation  substantially  related  to  the 

particular  subject  of  the  advertisement,  which  constitutes  the  field 

of  relevance  in  which  we  ascertain  the  existence  o '  material 

omitted  facts.   The  image  is  not  of  a  particular  oil  clean-up 

device;  the  image  is  of  the  corporation  which  claims  to  have 

developed  such  a  device,  and  it  is  that  latter  image  whose  distor- 

tion Section  5  may  be  able  to  reach. 

Moreover,  when  claims  in  corporate  image  advertising  touch 

upon  matters  of  great  public  concern.  Section  5  may  require  that 

the  advertiser  disclose  the  existence  of  substantial  questions 

concerning  those  claims,  or,  indeed,  at  least,  the  existence  of  facts  ( ai 

distinguished  from  the  facts  themselves)  which  tend  to  support 

the  contrary  viewpoints 
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These  concepts  are  already  reflected  in  Commission  cases 

and  complaints   3/  etnd,  indeed,  have  roots  in  the  common  law 

of  misrepresentation. 

3/  Although  only  Section  15  of  the  Federal  Trade  Commission 
Act  explicitly  adopts  the  deceptive  half-truth  concept  in  its 
definition  of  "false  advertisement,"  the  concept  is  equally 
applicable  to  Section  5  -  See  e.g.,  Manco  Watch  Strap  Co.,  60 
F.T.C.  495  (1968)  (disclosure  of  foreign  origin  of  watch  straps); 
Mohawk  Refining  Corp.  v.  F.T.C. ,  263  F.2d  818  (3d  Cir.),  cert. 
denied,  361  U.S.  814  (1959)  (disclosure  of  fact  that  oil  is 
reprocessed).   The  analgesics  complaints  now  in  litigation, 
(Bristol  Myers  Co.,  Dkt.  8917;  American  Home  Products,  Co., 
Dkt.  No.  8918;  Sterling  Drug  Inc.,  Dkt  8919)  allege  that  respon- 
dents  have  violated  the  Act  by  failing  to  disclose  that  there 

exists  a  "substantial  question"  within  the  relevant  scientific 
community  as  to  the  truth  of  the  representations  made  in 
advertising.   An  additional  statutory  example  of  the  deceptive 
half-truth  theory  nay  be  found  in  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C,  §352(n),  which  requires  advertising  for 
prescription  drugs  to  include  information  relating  to  side  effects 
and  contraindications. 
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Finally,  that  certain  classes  of  claims  may  call  for  a 

particularly  high  standard  of  truthfulness  is  clear.   In 

Rodale  Press,  Inc.  ,"  4/  the  Commission  indicated  that  health  care 

claims  are  subjected  to  such  a  standard.   Similarly,  it  was  held 

in  Firestone  Tire  &  Rubber  Co.  W   that  safety  claims  must  also  be 

more  closely  scrutinized  than  other  types  of  representations 

especially  when  such  claims  are  the  sort  that  consumers  cannot 

test  for  themselves o   The  fact  that  reliance  on  false  health  and 

safety  claims  may  lead  to  consequences  more  serious  than  the 

economic  injury  which  typically  results  from  false  advertising 

justifies  the  imposition  of  exacting  standards  for  determining 

their  accuracy.   The  staff  will  consider  the  teaching  of  these 

cases  in  determining  whether  a  similarly  exacting  standard  of 

accuracy  must  be  met  by  an  advertiser  who  addresses  himself  to 

such  issues  of  fundamental  consumer  concern  as  energy  or  the 

environment. 

4/   71  F.T.C.  1184,  1239  (1967),  vacated  on  other  grounds,  407 
F.2d  1252  (1968) „ 

5/   81  F.T.C.  398,  451  (1972),  affd,  481  F .  2d  246  (6th  Cir. 
1973),  cert,  denied,  42  U.S.L.W.  3362  (Dec.  18,  1973). 
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VI.   ADDITIONAL  CONSIDERATIONS  IN  SELECTING  IMAGE  ADS 

As  the  previous  discussion  indicates,  the  staff  believes 

that  in  a  proper  instance,  Commission  action  against  specific 

corporate  image  advertisements  is  fully  consistent  both  with 

the  First  Amendment  and  with  Section  5.   We  have  selected  eight 

advertisements,  by  four  companies,  for  investigation.   We  will 

discuss  each  of  these  ads,  both  from  a  factual  and  constitutional 

standpoint,  in  Sections  VII  and  VIII  below.   At  the  same  time, 

we  have  excluded  from  further  inquiry  all  but  one  of  the  ads 

submitted  in  the  petition  and  have  determined  not  to  proceed 

further  on  the  Mclntyre,  Quarles  or  Train  complaints.   Our  reasons 

are  stated  in  Sections  IX  and  X  below. 

Before  discussing  specific  advertisements,  however,  we  wish 

to  note  briefly  some  criteria  which  we  believe  each  ad  selected 

for  further  consideration  should  meet.   Some  of  these  criteria 

relate  rather  directly  to  the  constitutional  and  statutory 

constraints  already  discussed;  others  involve  additional  policy 

considerations,  which  at  this  early  stage  we  believe  are  equally 

important. 

A,   Response  Elicited  -  Political  or  Economic 

As  our  discussion  of  the  statutory  and  constitutional  issues 

relating  to  image  advertising  indicates,  the  staff  recognizes 

that  the  FTC  has  no  legitimate  concern  with  promoting  general 

concepts  of  "truth"  in  the  social  or  political  arenas.   However, 

where  advertising,  whether  directly  or  indirectly  affects 

economic  decision-making  --  decisions  to  deal  or  not  to  deal  with 
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a  particular  company  —  we  believe  that  Section  5  requires  that 

such  advertising  be  truthful.   Thus,  we  have  examined  all  ads 

to  determine  what  response  the  advertisement  was  likely  to 

elicit. 

A  necessary  prerequisite  of  finding  a  predominantly 

economic  effect  is,  in  our  judgment,  that  the  ad  describe  the 

corporation's  own  activity,  rather  than  consist  of  assertions 

about  a  subject  in  general.   Only  if  the  ad  describes  the 

corporation's  own  activity  does  it  appear  possible  to  conclude 

that  the  viewer's  response  is  likely  to  be  in  terms  of  his 

relationship  to  the  corporation  rather  than  to  a  subject  in 

general o 

At  the  outset,  it  should  be  kept  in  mind  that  here,  as  with 

the  other  criteria,  there  is  often  overlap  and  the  specific 

message  or  themes  in  the  ads  are  often  difficult  to  segregate 

with  precision  and  certainty.   Some  ads  tended  to  speak  in  terms 

of  general  corporate  activities  aimed  at  alleviating  the  energy  shortage 

or  improving  the  environment.   Given  what  we  now  know  about  image 

advertising,  we  believe  these  ads  may  be  properly  read  as  saying, 

"Buy  our  products  because  we're  a  good  company  looking  out  for 

your  interests."   The  inference  to  be  drawn  from  these  ads  is 

that  the  development  of  goodwill  will  have  a  favorable  impact  on 

sales  for  the  corporation.   This  is  especially  true  where  the 

products  are  for  the  most  part  fungible,  such  as  gasoline „   This 

kind  of  advertising  gives  an  environmentally  or  energy  sensitive 

consumer  a  reason  to  choose  between  what  would  otherwise  be 
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fungible  products,  the  selling  of  v;hich  would  often  be  difficult 

on  the  basis  of  valid  brand  differentiation  advertising. 

Many  other  ads  were  expressly  addressed  to  a  discussion  of 

government  regulatory  behavior  or  presented  the  corporation's 

position  on  pending  legislation.   These  ads  were  dismissed  from 

further  consideration  because  they  seemed  likely  to  elicit  a 

predominantly  political  response  and  were  therefore  protected  under 

the  First  Amendment. 

B.   Primarily  Investor  Response 

Some  of  the  ads,  in  addition  to  attempting  to  elicit  consumer 

response,  are  intended  to  have  an  impact  on  corporate  investors. 

These  ads  primarily  appear  in  publications  such  as  Fortune,  The  VJall 

Street  Journal,  etc.,  and  are  not  primarily  directed  at  the  individual 

consumer.   V7e  did  not  consider  ads  v/hich  were  directed  primarily 

toward  investors  other  than  consumers.   V-Thile  investor  response  to  a 

corporate  im.age  ad  is  an  economic  response,  we  believe  that  at  this 

early  stage  deference  should  be  given  to  the  superior  expertise  of 

the  SEC  in  evaluating  the  impact  of  image  advertising  on  investors.  1/ 

"1/      The  SEC  appears  to  have  jurisdiction  over  corporate  im.age  adver- tising under  both  the  Securities  Act  of  1933,  15  U.S.C.  77a  et  seq. , 
and  the  Securities  Exchange  Act  of  1934,  15  U.S.C.  78a  et  seg.   The 
Securities  Act  confers  jurisdiction  upon  the  SEC  to  regulate  adver- 

tising which  might  be  construed  as  part  of  an  "offer"  to  sell 
securities  under  Section  2(3)  of  that  Act  and  to  subject  such  adver- 

tising, inter  alia,  to  its  prospectus  requirements.   The  Exchange  Act 
enables  the  SEC  to  regulate  corporate  im.age  advertising  \vhich  consti- 

tutes a  "manipulative  or  deceptive  device"  which  affects  the  price  of 
a  stock  being  traded  and  which  is  employed  in  connection  with  the 
"purchase"  or  "sale"  of  securities  under  Section  10(b)  and  Rule 
10(b) -5.  (Footnote  continued  on  next  page.) 
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C.   other  Pending  Litigation  or  Regulation 

Evaluation  of  the  oil  company  ads  requires  a  degree  of  caution 

to  eliminate  claims  which  relate  to  matters  under  litigation  in 

Exxon,  et  al.,  Docket  No.  8934.   In  those  instances  where  there  was 

an  inevitable  overlap,  a  joint  effort  with  the  Bureau  of  Competition 

was  undertaken  to  resolve  problems.   Several  ads  were  eliminated 

because  the  truth  or  falsity  of  the  facts  contained  in  the  ads 

involved  the  same  issues  as  the  antitrust  case.   It  did  not  seem 

Fn.  1  (continued) 

Although  the  SEC  has  yet  to  pursue  advertising,  whether 
corporate  image  or  otherwise,  there  is  little  doubt  that  it  has 
sufficient  authority  to  do  so  in  a  proper  case. 

Supervisory  attorneys  employed  in  the  Division  of  Corporate 
Financial  Review  and  the  Division  of  Enforcement  of  the  SEC  have 
been  contacted  and  have  discussed  the  problems  posed  by  corporate 
image  advertising  to  both  the  SEC  and  the  Commission.  They  have 
expressed  interest  in  establishing  a  liaison  with  the  Commission 
so  that  both  agencies  may  be  kept  abreast  of  developments  in  this 
area. 

Our  discussions  with  the  SEC  staff  indicate  that  the  staff 
would  not  regard  the  First  Amendment  as  an  obstacle  to  their 
jurisdiction  in  a  proper  case.   The  limited  case  law  appears  to 
support  this  view.   In  the  well-known  case  of  SEC  v.  Texas  Gulf 
Sulphur,  446  F.2d  1301  (2d  Cir.  1971),  liability  under  Rule  10(b)-5 
was  premised  on  a  press  release  that  deceptively  minimized  the 
likely  success  of  ore  drilling  overtime.   On  appeal  to  the 
United  States  Court  of  Appeals  for  the  Second  Circuit,  Texas  Gulf 
Sulphur  contended,  among  other  things,  that  the  press  release  was 
constitutionally  protected  under  the  First  Amendment.   The  Court 

of  Appeals  rejected  the  claim,  stating  that  "the  First  Amendment 
deals  with  the  free  exchange  of  ideas  and  not  with  commercial 

'factual  speech.'"   446  -F. 2d  at  1306. 
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wise  either  to  duplicate  work  being  done  in  the  antitrust  case,  or 

to  bring  about  a  situation  whereby  issues  involved  in  this  case  could 

be  litigated  first  in  an  advertising  case. 

In  some  instances  there  was  an  overlap  with  other  regulatory 

agencies,  such  as  the  AEC,  or  state  public  service  commissions.   vrhen 

the  factual  determinations  in  the  ads  were  substantially  the  same  as 

issues  under  consideration  by  other  agencies,  these  ads  were  dropped 

from  consideration. 

D.  Justiciability  of  Issues 

Many  of  the  ads  examined  contained  very  broad  claims  \vhich  if 

litigated  would  require  massive  investigations  and  litigation.   The 

energy  ads  were  particularly  troublesome  in  this  regard.   In  selecting 

ads  for  further  action,  an  attempt  was  made  to  restrict  our  efforts  to 

those  claims  capable  of  objective  verification  through  a  reasonably 

restricted  factual  inquiry. 

E.  Merits  of  Certain  Ads  During  Energy  Crisis 

Some  ads  were  eliminated  from  consideration  because  they  pro- 

vided useful  information,  apart  from  that  concerning  the  ad's  sponsor. 

This  primarily  involved  ads  giving  consumers  "helpful  hints"  about 

ways  to  conserve  energy.   We  did  not  want  to  discourage  this  form  of 

advertising  and  felt  that  any  further  efforts  by  us  to  regulate  this 

kind  of  advertising  would  be  counter-productive.   In  any  event,  it 

appeared  from  preliminary  investigations  that  by  and  large,  the 

helpful  hints  (e.g.  turn  down  your  thermostat)  v;ere  not  deceptive. 
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VII.   ADS  FOR  ̂ rrilCH  STAFF  RECOMMENDS  ACTION 

V7e  turn  now  to  the  eight  advertisements,  by  Shell, 

Texaco,  Gulf  and  Exxon,  which  the  staff  believes  are 

appropriate  subjects  for  further  investigation.  For 

ease  of  reference,  we  have  placed  each  ad  before  our 

discussion  of  that  ad_.. , 

As  our  prior  discussion  of  the  general  constitu- 

tional, statutory  and  policy  considerations  concerning 

image  advertising  indicates,  our  decision  to  recommend 

further  action  on  these  ads  has  required  a  rather  detailed 

focus  on  the  representations  made  in  the  ads,  the  likely 

effect  of  the  ads  on  consur.ers  as  well  as  an  analysis 

of  the  likely  validity  of  the  claims  contained  in  the 

ads.   Our  conclusions   at  this  stage  are   necessarily 

tentative.   Responses  to  the  demand  letters  v;hich  we 

recomuTiend  be  sent  will  provide  additional  information 

going  to  both  the  validity  of  the  advertising  claims 

and  the  likely  effect  of  the  ads.   In  evaluating  the 

likely  validity  of  the  claims,  however,  the  staff  has 

already  read  available  literature  and  consulted  with 

private  and  governr.ental  experts. 
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As  discussed  in  detail  in  the  section  on  the  First 

Amendment,  the  mere  relevancy  of  information  contained  in 

an  ad  to  a  matter  of   public  controversy  should  not  result 

in   the  ad  receiving  First  Amendment  protection  when  the 

relevancy  is  latent  rather  than  express,  and  the  dominant 

effect  of  the  ad  is  likely  to  be  commercial.   At  this  stage 

our  conclusions  are  based  largely  on  elements  of  the  ads 

themselves  that  indicate  a  primary  commercial  orientation. 

We  believe  that  the  available  literature  discussed  in 

Sections  II  and  III  supra  is  wholly  consistent  with  our 

conclusions. 

54' 



1209 

A.   "Oil  Herder"  -  Shell  Oil  Co 

CBS  Radio,  July  6,  1972 
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SHELL  OIL  CO. 

GAS0LI::E  (tape:     #0M-1033     -     cut  2) 
Oil  Herder   -  S30-2321-R 

31  SECONDS 

C.T;   #058 

SFX:       OCRAi:  SGr.33  Ii"  £:  L-^JER 

VOICE:     hV  nar:e  is  Allan  A.  Allan.   I'm  not  an  authority  on  tho  Shell 

gasoline  I  use  in  r::j  car,  but  as  an  occanographer,  I  respect 

Shell  Oil  Co.  I've  witnessed  a  demonstration  of  Shell's  Oil 

Her.der.  Tnis  unique  chemical  can  actuelly  push  a  spiLrting  cil 

slick  back  together  so  it's  mere  easily  cleaned  up.  I  fig^Ji^e 

if  Shell  can  develop  the  Oil  Herder,  Shell  gasolines  nust 

really  be  good  tco. 

ANKCR:  ̂   Get  Shell,  Super  Shell  or  non-leaded  Shell  of  the  Future  be- 

/       cause... 

SFX:  ■   ei;gi::e  staj^t 

ANKCR:     Shell  products  ...  perform. 
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1 .   Commercial  Effect 

Of  all  the  ads  we  have  reviewed  this  "oil  herder" 

ad  makes  the  most  explicit  connection  between  the 

advertiser's  image  and  retail  product  sales. 

The  ad  opens  with  Mr.  Allan  A.  Allan  introducing 

himself  as  an  oceanographer  who  has  come  to  "respect" 

Shell  after  witnessing  a  "demonstration"  of  Shell's 

oil  herder.   The  oil  herder's  purported  ability  to 

"push  a  spurting  oil  slick  back  together"  is  then 

described.   In  doing  this,  it  is  claimed  to  be  possible 

to  "more  easily  clean  ...  up"  oil  slicks.   Although 

Mr.  Allan  had  stated  earlier  that  he  was  "not  an  authority 

on  the  Shell  gasoline  (he)  use(d)  in  (his)  car,"  the 

demonstration  led  him  to  "figure  if  Shell  can  develop 

the  Oil  Herder,  Shell  gasolines  must  really  be  good  too." 

An  announcer  then  tells  the  viewer  to  "Get  Shell,  Super 

Shell  or  non-Leaded  Shell  of  the  Future  because  (sound 

of  car  starting)  Shell  products  perform"   —    Shell's 

tag  line  for  its  product  advertisements. 
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Although  here  expressed  explicitly,  Mr.  Allan's  con- 

clusion is  precisely  that  which  may  be  inferred  from  all 

image  advertising:   A  company,  much  like  an  individual,  has 

character  and  personality,  which  are  uniform  throughout  the 

company.   If  the  company  is  socially  responsible,  all  of 

its  products  will  be  of  high  quality. 

Since  Shell  expressly  links  its  activities  to  retail 

sales  of  a  specific  brand  the  ad  cannot  even  be  said  to  be 

"ambiguous. " 

Conversely,  while  the  information  contained  in  the  ad 

may  be  "relevant"  to  the  controversy  regarding  oil  company 

pollution,  this  relationship  is  never  made  explicit.   The 

"political"  message  is  so  indirect  and  so  much  overwhelmed 

by  the  hard  sell  message  that  it  is  extremely  unlikely  to  be 

understood,  let  alone  be  effective.   Because  the  ad  so 

clearly  relates  the  oil  herder  to  Shell  oil  and  Shell  gasolines, 

any  action  on  the  part  of  the  viewer  is  directed  towards 

purchase  of  Shell  products  or  services  -  not  agreement  or 

action  in  favor  of  the  latent  message. 

Because  the  effect  and  purpose  of  this  ad  are  expressly 

commercial,  there  is  no  difficulty  classifying  the  ad  as 

commercial  speech. 
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2.   Validity  of  Claim 

Our  initial  investigation  into  the  oil  spill 

devices  described  in  this  and  other  \/   ads  indicates 

that  the  ads  have  failed  adequately  to  describe  the 

limitations  of  the  products.   The  Shell  approach  has 

been  instead  to  call  them  "promising."   Usefulness  of 

these  products  under  ordinary  open  sea  conditions  is 

limited.   These  products  are  virtually  useless  in  rough 

water,  in  ocean  currents,  with  aged  or  weathered  oil 

with  debris  a.-.ong  it. 

The  de-onstration  observed  by  Allan  Allan  was 

conducted  in  highly  artificial  conditions  and  it   is 

staff's  understanding  from  Mr.  Allan  that  his  scientific 

opinion  on  the  usefulness  of  the  product  is  limited  to 

this  der.onstration.   The  particular  demonstration  he 

observed  used  an  artificial  lake  with  a  depth  of  two 

feet  and  no  wind,  no  currents,  no  waves. 

1/  Both  this  ad  and  the  following  one  cover  the  same 
subjects  raised  in  Exhibit  B  of  the  Rosenthal  Petition;  however 
the  ads  selected  can  be  more  clearly  linked  to  a 
solicitation  of  economic  response  to  buy  Shell  products, 
and  the  selected  ads  clearly  omit  material  facts 
regarding  the  limitations  of  the  devices  mentioned. 
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As  far  as  Shell  Oil  is  concerned  neither  the  oil 

herder  nor  the  oil  recovery  barge  are  unique  as  represented 

Most  oil  spills  in  the  Gulf  are  cleaned  up  by  a  non-profit 

corporation  owned  by  several  oil  companies  and  the  techni- 

ques described  in  the  advertising  are  in  wide  use  by  all 

oil  companies. 

Shell  describes  the  oil  herder  as  "promising," 

but  it  should  be  noted  that  the  oil  herder  has 

been  in  existence  for  over  30  years  with  very  few 

improvements.   The  primary  improvements  have  been  made 

by  the  Coast  Guard  but  Shell  still  uses  essentially 

the  same  product  discovered  30  years  ago. 

Thus  our  letter  initially  seeks  to  obtain  informa- 

tion about  the  limitations  of  the  oil  spill  devices, 

and  other  related  material  facts  omitted  from  the 

advertisement. 

Because  staff  believes  the  ad  more  generally 

represents  Shell  Oil  to  be  environmentally  responsible 

our  letter  also  requests  general  information  about 

the  company's  history  with  oil  spills  and  violations 

of  existing  regulations  and  laws.   Our  preliminary 

investigation  has  revealed  many  incidents  when  spills 

have  occurred. 
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B.   "Spending  Lots  of  Time  and  Dollars"  -  Shell  Oil  Co 
Washington  Post,  Oct.  17,  1973 
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.  V^'eVe  ecu  sn  O!!  Spill  Section  at 

our  Research  L^bcratory  in  Hous-  ' 
ton.  And  we've  ccn^e  up  with  seme . 
pretty  premising  ci!  spiil  recovery 
devices.    ...  -      .     ..:•..  ̂    -  -    .,.  . 
.  Ones  callea  She!!  Oil  Herderr 

Surface  Gnemical  Collecting    •  * 
Agent.-You  might  have  seen  it 
demonstrated  in  a  TV  ccmimiercial. 
Under  the  right  conditions  it  can 
gather  spilled  ci!  together  and 

contain  it.W^-^ich  m.akes  rem.oval  . 

easien-.'  /     ■■'  '■  :- :.;  -■■'  \-:^V //Our  scientists  and  engineers  in 
Houston  have  also  com.e  up  v/ith  a 

unique  oil  recovery  barge,  lis  a'  '. " strange  looking  thing  thar  skims  .  , 

under  the  right  circumstances,  it  ' ' 
sucks  up  the  oil.  Like  a  huge .. "  -v^ '  ■■ 
'aquatic  vacuum  cleaneu     •  ■■  ■■^^.^:- :^  A  material  v/ere  v/orking  with  is 
p>ol;,Tjre:hane  foam.,  \vnat  we  do  is 
cut  it  into  strips  or  chunks  and 
.drop  them,  on  a  spill. They  can  soak 
up  to  40  times  their  own  weight  in 
oil  thats  still  on  the  water.Then  v/e 

remove  the  oil-soaked  i^cam  irom 

."'.' '""i 

the  ware". 
.. -Were  constant! 

ytr^n: 

>n^-^. 
com: 

up  with  new  oil  spill  control 
devices.  Since  as  we  mientioned 
earlier,  each  device  works  best 
only  under  the  right  conditions. 

That  is,  the  right  water  tem.pera- 
ture,  the  proper  wind  conditions, 
and  so  on. 

But  the  fact  of  the  m.atter  is, 

even  if  v.-e  discover  the  perfect  oil 

-J-  *.,. 

.i-:v  —  -  '    ■  ̂  "^  .'    I-    :^ 

^Sr:://:': 
-/jM]l 

fi 

"~^"'M^. 
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spill  control  device,' it  won't  be  the  ; 
ultimate  ansv/er.         •    :  •.    .•■-v"...i: -   Because  the  ultimate  answer  is 
preventing  spills  irom  happening. 

Reducing  the  constant  pcssibiliT,'^ . 
of  human  error  or  m.echanicai  -  -  ■• 
failure  to  hanm.less  levels.       .  "  :-■ 
.  At  Shell,  v/erev/c:king  hard  -.i; toward  that  ultim.ate  goal. 
Because  v/e  believe  the  best  oil 

spill  recovery  device  is  the  kind  " that  never  has  to  be  used. 

\:'jsrs::A We're  trynncj  to  r!::k2  Vr: 
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1.   Commercial  Effect 

The  Shell  newspaper  advertisement  regarding  the  "oil  herder" 

and  other  "promising  oil  spill  recovery  devices"  focuses  on  Shell's 

corporate  activities  to  minimize  the  damage  caused  by  oil  spills. 

Although  information  contained  in  the  ad  has  latent  relevance  to 

the  public  controversy  regarding  oil  companies'  pollution  record, 

the  ad  does  not  link  the  information  provided  to  the  existence 

of  such  controversy.   The  ad,  then  like  the  previous  ad  has  the 

effect  of  any  description  of  corporate  behavior  -  it  enhances  its 

economic  relationships  with  its  customers.   To  this  extent,  then, 

the  ad  is  commercial. 

This  newspaper  advertisement  depicts  a  contented  seagull 

on  the  shore  under  the  caption  "Shell  is  spending  lots  of  time 

and  dollars  developing  oil  spill   recovery  devices,  in  the  hope 

that  they'll  never  have  to  be  used."   After  describing  the  Oil 

Herder,  oil  recovery  barge,  and  polyurethane  foam,  the  company's 

motivation  in  developing  such  devices  is  described:   "We're 

constantly  trying  to  come  up  with  new  oil  spill  control  devices... 

at  Shell,  we're  working  hard  toward  that  ultimate  goal  (of  preventing 

spills  from  happening.)"    The  company's  logo  "we're  trying  to  make 

things  better"  emphasizes  this  attitude.   Although  this  attitude 

is  discussed  in  the  context  of  the  company's  oil  spill  program,  the 

attitude  is  stated  in  generalized  terms.   The  prevention  of  oil 

spills  is  being  done  by  "Reducing  the  constant  possibility  of  human 

error  or  mechanical  failure  to  harmless  levels."   The  Shell  Company 

as  a  whole  is  stated  to  be  "working  hard  toward  that  ultimate  goal." 

■63- 
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This  attitude  is  underscored  by  the  statement  that  Shell  fully 

recognizes  that  the  "ultimate  answer  is  preventing  spills  from 

happening."   Even  Shell's  development  of  "the  perfect  oil  spill 

control  device"  is  .not  enough.   Shell  has  said  "we  believe  the 

best  oil  spill  recovery  device  is  the  kind  that  never  has  to  be 

used."   The  ad  closes  with  the  Shell  logo  and  the  tag  line  "we're 

trying  to  make  things  better,"  both  of  which  appear  in  Shell's 

express  product  ads. 

The  constant  emphasis  in  this  ad  on  the  company's  attitude 

and  sincerity  strongly  leads  the  reader  to  respond  in  terms  of  his 

relationship  with  the  company,  not  with  respect  to  any  broader 

controversy  regarding  oil  spills.   All  gasoline  companies  attempt 

to  distinguish  themselves  in  terms  of  attitude,  as  superior  service 

is  one  of  the  only  ways  to  convince  people  to  buy  their  version  of 

an  otherwise  fungible  product.   Thus,  the  attitudes  stressed  in  the 

ad  are  not  those  peculiar  to  the  development  of  oil  recovery 

devices,  such  as  technical  ability  or  experience  with  oil  spills  or 

expenditure  of  vast  sums  of  money.   The  attitudes  stressed  are 

those  readily  applicable  to  the  retail  sales  context:   sincerity, 

idealism,  understanding  of  human  frailties,  and  efforts  to  reduce 

"mechanical  failure  to  harmless  levels."   The  gasoline  purchaser  can 

readily  sympathize  with  such  attitudes. 

The  emphasis  on  attitude  serves  to  make  obscure  any  relevance 

of  the  information  to  any  broader  environmental  issue.   The  ad  gives 

the  average  reader  no  hard  information  with  which  to  evaluate  the 

desirability  of  off-shore  drilling  except  to  the  limited  extent  that 

a  positive  attitude  towards  the  company  tends  to  benefit  the  company 
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in  whatever  endeavors  it  pursues. 

Because  the  ad  does  not  relate  the  information  it  contains 

to  any  public  controversy,  and  because  the  resulting  effect  of 

the  ad  is  likely  to  be  primarily  economic,  the  ad  is  an  example 

of  speech  which  is  subject  to  the  FTC  Act. 

2.   Validity  of  Claim 

For  the  reasons  discussed  in  our  analysis  of  the  Allan  Allan 

ad,  staff  believes  that  Shell  has  exaggerated  the  utility  of  the 

oil  spill  device  described. 
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"23  Kinds  of  Fish"  -  Shell  Oil  Co 
(Exhibit  A  of  Petitioner's  ads) 
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>]o7723]dn3o  olljsh  can  Lelp  change 
ycuT  mm  d  ab  om  ihavj^sis  arc  iind  cu: 

oixsh  DT3  oil  -plzikjims. 

-^M^h. 

If  you  think  that  offshore  oil  platforms 
arenjining  the  waters  around  them,  we  at 
Shell  have  a  fac:  for  you. 

Today,  its  possible  to  catch  more  than 

23  different  kinds  of  rish  under.cunplat- 

fomisjnthe^jlf  of  Mexi:o.  Of  course,  v/e  - 
do  have  a  greailnany  platfcnns  located 
there.  So  naturally,  the  kinds  of  fish  you  can 

catch  will  depend  on  whioh  platforms  you're 
fishing  from.  And  whether  they're  'oiting. And  how  good  a  fisherm.an  you  are. 

We  can  tell  you  this,  thouch.'i.p:s  of 
fishermen  catch  a  lot  of  these  fish  right  in 
these  waters) 

And  here's  another  fact  fnat  really  might 
surprise  you. 

Because  we're  taking  so  many  prpr?i  i-  - 
tions  to  try  to  k-^eo  the  waters  a:o'  '^ri  r.\  ir 

operation  c!e2_n,  the  oiimeri  v/'no  v.'ork  on 
our  platform.s  often  grab  their  rods  and 
reels  d'jring  their  tim.e-off.(And  sometimes 
haul  in  scm.e  of  the  most  terrific  fish 

you've  ever  seen)        '  -67- 

They  store  theircatch  in  the  d^tp  freeze 

(with  the  cook's  permission,  cf  course)  zr.d 
when  they  head  hom.e  afcer  their  7  day  shifl, 
take  along  a  couple  cf  good  fish  suppers 
for  their  wives  and  kids. 

It  could  be  a  6  pound  speckled  trout  or  ' a  20  pound  red  snapper.  Matter  of  fact, . 

mostof  thejP.app.eL?^?".'^  t  .r"'f -rea 
re^t  2  n  ra  n  \  s  co  m  e^frc  mjh  ̂  <  ̂  g  -  r-  =■  w.^^  r^r.'s. 

Shell  is  tr>'ing  to  supply  a  lot  or  pccpie 
with  the  energy  they  need— and  trving  to 
respecUhe  enizLxininent  aroimd-us. 

Taking  everv  reascnabie  precaution  avc 
caiitoiesssnJiiexhaiicexdsomeihing 

gp.inq  wrong. 
That  way,  we  hope  more  people  can 

have  their  energy  and  enjoy  their  fish,  too. 

; .  /  ftiDf''3fc. J  WeVe  trying  tomake  things  better. 
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1.   Economic  Effect 

Although  the  Shell  "Kinds  of  fish"  ad  takes  the  form  of  a 

defense  of  Shell's  activities,  this  orientation  only  partly  directs 

the  reader  towards  action  with  respect  to  any  controversy  regarding 

such  activities.   The  primary  effect  of  the  ad  is  still  likely  to 

be  economic  because  of  the  ad's  emphasis  on  Shell's  activities. 

However,  because  of  the  difficulties  raised  by  the  ad,  the  staff 

prefers  to  request  data  from  Shell  regarding  the  effect  of  the  ad 

.before  finally  deciding  whether  the  ad  will  receive  First  Amendment 

protection.   As  noted  in  Section  IV,  supra,  such  inquiry  cannot  itself 

be  argued  to  have  a  chilling  effect. 

The  First  Amendment  issue  arises  because  the  ad's  title  and 

opening  statement  imply  that  the  ad  is  a  defense  to  general  criticisms 

of  off-shore  drilling,  or  at  least  Shell's  drilling.   The  title  of 

the  ad  is,  in  full:   "How  23  kinds  of  Fish  can  help  change  your  mind 

about  the  waters  around  our  of f-shore  oil  platforms."   (emphasis 

supplied) .   By  entitling   the  ad  in  this  way  Shell  partially  alerts 

the  reader  to  the  public  controversy  regarding  off-shore  drilling 

and  states  it  will  try  to  change  the  reader's  mind  regarding 

criticisms  of  off-shore  drilling.   The  opening  statement  in  the 

ad  follows  up  on  this  theme:  "If  you  think  that  off-shore  oil  plat- 

forms are  ruining  the  waters  around  them,  we  at  Shell  have  a  fact 

for  you."   Later  in  the  ad.  Shell  makes  reference  to  its  "trying  to 

supply  a  lot  of  people  with  the  energy  they  need. " 

Nevertheless,  while  the  introduction  to  the  advertisement 

refers  to  general  criticisms  of  off-shore  drilling,  the  title  and 
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contents  of  -the  ad  defend  and  describe  only  the  activities  of 

Shell.   The  title  refers  only  to  "the  waters  around  our  off-shore 

oil  platforms"  and  the  contents  of  the  ad  refer  only  to  fish  "under 

our  platforms  in  the  Gulf  of  Mexico.   In  this  sense  the  ad  describes 

only  corporate  behavior  and  should  not  be  viewed  as  a  defense  of 

off-shore  drilling  generally.   At  the  end  of  the  ad  the  Shell  logo 

and  the  same  tag  line  seen  on  the  previous  ad  --  "we're  trying  to 

make  things  better"  --  is  displayed,  thus   tying  the  ad  into 

Shell's  overall  image  program.. 

Moreover,  the  chatty  discussion  of  Shell's  activities  tends 

to  deflect  attention  from  any  relevance  the  information  might  have 

to  a  broader  controversy.   The  pictures  of  the  twenty-three  fish, 

the  cute  reference  to  the  variance  in  fishing  conditions  and  fish 

in  the  cook's  ice-box  are  at  odds  with  a  viev;  of  this  ad  as  a 

serious  political  statement.   Thus,  except  for  the  references  in  the 

ad's  title  and  introduction,  we  believe  viewers  would  not  interpret 

the  ad  as  a  political  argument.   The  primary  emphasis  of  the  ad 

remains  that  of  describing  Shell's  corporate  activities. 

Furthermore,  even  if  the  ad  does  direct  the  reader's  attention  to 

a  controversy,  its  conclusions  are  very  general:   "Taking  every 

reasonable  precaution  we  can  to  lessen  the  chance  of  something  going 

wrong."   The  logo  states  "we're  trying  to  make  things  better." 

These  conclusions  are  applicable  to  all  corporate  activities. 

Nowhere  does  Shell  say,  "write  your  Senator"   or  "support  off-shore 

drilling".   In  fact,  the  need  for  off-shore  drilling  to  provide 

energy  is  only  very  vaguely  implied:   "Shell  is  trying  to  supply 
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a  lot  of  people  with  the  energy  they  need... We  hope  more  people 

can  have  their  energy..."   Thus,  although  the  ad  arguably  defends 

Shell  in  the  context  of  the  larger  controversy,  the  ad  only 

indirectly  addresses  the  larger  controversy. 

The  ad  then  is  similar  to  an  ad  defending  Shell  from 

criticisms  of  bad  service.   That  the  ad  is  defensive  rather  than 

merely  assertive  should  not  render  it  more  political. 

Because  the  orientation  of  the  ad  is  towards  describing 

corporate  behavior  rather  than  making  a  direct  argument  regarding 

offshore  drilling,  the  effect  of  the  ad  is  more  likely  to  be 

economic  rather  than  political.   While  further  investigation  to  test 

and  confirm  this  judgment  is  necessary,  staff  believes  that  this 

ad  provides  sufficient  basis  for  such  an  investigation. 

2.   Validity  of  Claim 

As  noted  in  our  discussion  of  the  Allan  A.  Allan  ad.  Shell's 

claim  of  minimal  environmental  impact  is  questionable  in  light  of 

its  prior  oil  spill  record.   With  regard  to  the  effect  of  off-shore 

drilling  on  fish,  t}ie  experts  we  have  contacted  are  unaware  of  any 

studies  in  this  area  that  might  be  required  to  provide  a  reasonable 

basis  for  Shell's  claim.   Although  sport  fishing  may  be  good  around 

off-shore  drilling  rigs,  it  is  not  at  all  clear,  as  Shell  impliedly 

represents,  that  its  drilling  has  generally  been  good  for  fishing 

and  will  cause  no  environmental  damage. 
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D.   "Back  to  the  Sea"  -  Texaco,  Inc 
NBC  -  TV,  Jan.  1,  1974 
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V/ 
Benton  &  Bov/les,  Inc.  909  Third  Avenue,  New  Yort<,  N.Y.  10022/758-6200 

Client:  TEXACO,    INC. 

Product:  CORPORATE 

Program: 

AS  FILMED DECEMBER  1973 Date: 

Station: 

Draft:  1-12-21-73    sf/hz 

PICTURE 

OPEN  ON  OCEAN  SCENE. 
URF  BEATING  AGAINST 

THE  SHORE. 

ACTUAL  SHIP  INVOLVED  IN 
SEISMIC  OPERATIONS. 

'^IL  RIG  IN  THE  MIDDLE  OF 
F.  SEA. 

M'JN'I'AGE  OF  3  SAFETY  DEVICES. 

CONTINUE  ACTION. 

CUT  TO  OUTSIDE  RIG. 
CAMERA  PANS  DOWN  FOLLOWING 
PRILL  PIPE. 

PAN  TO  CAMERA;  BACK  TO  DRILL 
PIPE. 

CONTINUE  PAN  DOWN  DRILL  PIPE 
.•/r,  SEE  BLOWOUT  PREVENTER 
ATTACHED  ON  OCEAN  FLOOR. 

MOVE  IN  ON  BLOWOUT  PREVENTER. 

I'.Cll  OF  BLOWOUT  PREVENTER. 

1:00  COMMERCIAL  VTXPD-13':.u 
("BACK  TO  THE  SEA") 

NARRATOR: 

SOUND 

America  needs  oil.  And  the  sea  is 
sitting  on  vast  amounts  of  Lt . 

To  find  it,  we  at  Texaco  first 
make  scientific  surveys. 

Where  our  geologists  think  there': 
oil,  we  bring  out  a  drilling 

platform. 

From  the  start,  dozens  of  .snfety 

devices  keep  an  around-thf-cloc'.. check  on  tlie  drilling  well. 

And  highly  trained  men  always  kee 
an  eye  on  the  safety  devices. 

Where  their  eyes  can't  see... 

TV  cameras  are  watching  for  them. 

And  sitting  on  each  well... 

are  blowout  preventers... 

that    can  v\uickly    rloso   the  well    '. 

(CONT'D' 
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1:00  CC^^ME1^CIAL  ^TXrP-13'36  (CONT'D)  -2- 

PICTURE  SOUND 

Iiir,.".!)I.VE  TO  ACTUAL  FUNCTIONING  NARRATOR:   (CONT'D) 
i:|IHi;;'l'MAS  TREE.   WE  GEE  CABLE 
//I'TACjII':;).  Once  the  welln  are  completed,  alJ 

the  drillln)^  equipinf-it  is  r'eplac.': 
with  high  pressure  valve--,... called  a  Christmas  tree. 

r/\MI';KA  BEGTIiG  TO  TAN  UP  CABLE.  At  Texaco... 

CuiJTlK'UE  TO  PAN  UP  CABLE...  we  do  all  this... 

CA;-:EHA  breaks  WATER.  (CLANGING)  so  that  one  day  U:  un- 

water  wells  producing;  thcusn  i;- of  barrels  of  much-needed  ci  .  .  .  . 

'.■."■  .'EE  BUOY  MARKER  IN  OPEN  could  look  like  this.   (DIKG  .  Dlu. 
:  i-A  WITH  SEA  GULLS. 

;;i)PER:  At  Texaco,  we're  working  to  k  op 

'SivTKxL   WORKING  TO  KEEP  YOUR  your  trust. TI;UST. 

KACO  HEX. 

-74- 
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1.   Economic  Effect 

The  main  thrust  of  "Back  to  the  Sea"  is  that  Texaco 

is  "working  to  keep  your  trust."   The  description  in 

the  advertisement  of  the  precautions  taken  by  Texaco 

while  drilling  off-shore  provides  the  example  of  how 

Texaco  is  "working  to  keep  (the  viewer's)  trust"  and 

why  the  reader  should  trust  Texaco.   In  trusting  Texaco, 

the  viewer  is  directed  towards  purchase  and  patronage, 

not  favoring  off-shore  drilling  by  Texaco,  especially 

in  light  of  Texaco 's  use  of  the  same  theme  in  its 

product  advertising. 

In  addition  to  use  of  the  Texaco  logo,  Texaco 

here  employes  the  same  theme  used  on  regular  product 

ads  --  trust.   The  ad  selected  used  the  phrase  "at 

Texaco,  we're  working  to  keep  your  trust."   Product  ads 

contain  claims  like  "Trust  your  car  to  the  man  who  wears 

the  star,"  or  "Texaco  retailers  are  ready,  willing  and 

able  to  take  care  of  your  car*  with  Texaco  Products 

you  can  trust."   By  capitalizing  on  the  notion  of 

"trust"  this  corporate  ad  §houl(3  help  sell  all  Texaco 

products. 
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The  advertise.T.ent  opens  with  the  observation  that 

"America  needs  oil.   And  the  sea  is  sitting  on  vast 

amounts  of  it."   This  observation  is  presented  as  an 

introducticr.  rather  than  as  advocacy.   At  the  end  of 

the  ad  a  refer,  r.ce  is  made  to  "much-needed  oil." 

That  America  "needs  oil"  and  that  the  sea  is  a  fruitful 

place  to  find  it  also,  in  effect,  justifies  the  fact 

that  Texaco  is  exploring  off-shore,  however,  that  justi- 

fication is  not  set  in  the  context  of  the  controversy 

surrounding  off-shore  drilling.   The  audio  for  this 

portion  of  the  advertisement  will  confirm,  that  the 

reference  to  Ar.erica's  needs  and  the  presence  of  oil 

off-shore  is  spoken  in  a  matter-of-fact  and  introductory 

tone  of  voice.   The  viewer  is  neither  alerted  to  the 

existence  or  nature  of  the  off-shore  drilling  controversy 

nor  frankly  presented  Texaco' s  point  of  view. 

y 

Because  Texaco  makes  the  above  described  reference 

without  specifying  the  controversy  surrounding  off-shore 

drilling,  the  reader  is  not  likely  to  understand  the 

reference  as  advocacy,  not  likely  to  relate  it  to  that 

controversy,  and  not  likely  to  take  action  with 

respect  to  the  controversy  as  distinct  from  action  with  respect 

to  Texaco  itself.   That  oil  is  off-shore  merely  explains 
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the  context  for  Texaco 's  actions,  rather  than  stating 

a  separate  argument  that  Ainerica  needs  oil,  and  shows  the 

social  interest  in  what  Texaco  is  doing,  rather  than 

presenting  an  argument  about  energy  policy.   The  ad  ran 

before  the  "energy  crisis." 

The  remainder  of  the  advertisement  describes 

Texaco' s  off-shore  drilling  in  some  detail;  "scientific 

surveys,"  "dozens  of  safety  devices,"  "blowout  preventers," 

"high  pressure  valves."   The  advertisement  sums  up  the 

above  by  saying  "we  do  all  this..."   Texaco ' s  motivation 

in  doing  so  is  described  elliptically;  Texaco  takes  such 

precautions  "so  that  one  day  under-water  wells .. .could 

look  like  this  ("see  buoy  marker  in  open  sea  with  sea 

gulls")."   The  fact  that  the  wells  produce  "thousands 

of  barrels  of  much  -  needed  oil"  is  deemphasized  in 

relation  to  Texaco 's  concern  for  environmental  protection. 

The  ending  emphasis  is  "at  Texaco,  we're  working  to  keep 

your  trust."   The  ending  sums  up  the  relevance  of  all 

the  foregoing  information,  Texaco  is  to  be  trusted. 

Because  the  ad  describes  Texaco 's  corporate  activities 

without  a  frank  reference  to  the  relevance  of  such  informa- 

tion to  matters  of  public  controversy  and  as  the  primary 
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effect  of  the  ad  is  likely  to  be  economic,  the  ad  should 

be  considered  subject  to  the  FTC  Act. 

2.         Validity  of  Claim 

Texaco  discusses  the  use  of  dozens  of  safety  devices 

to  prevent  oil  spills  on  its  off-shore  rigs.   The  adver- 

tising implies  a  system  of  automated  failproof  devices 

to  protect  the  environment  when  in  fact  these  devices 

are  almost  completely  manually  operated  and  their  success- 

ful operation  is  dependent  on  good  human  judgment   which 

has  to  weigh  the  environment  against  high  costs  to  the 

oil  companies  if  the  devices  are  activated.   Texaco  would 

have  the  reader  believe  that  its  company  is  always 

environmentally  responsible  when  in  fact  the  corporation 

has  been  involved  in  a  number  of  significant  violations  of 

pollution  laws. 
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E.   "Roga"  -  Gulf  Oil  Corp 
NBC-TV,  August  16,  1972 
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I\-  STTiF-AV-.r-A?,-'.';   flAND  ENTERS 

V'^AVH,    SCOOPS  U^  V;UHK   TO   MIS 
rc'.'TH. 

CIT   TO  f.'.5  NV\N  Ti,R';"    TOV-ARD  ANfJCR :      Uoy   that's   coo  J. 

\i?~   .VAN  WALKII.T.  AV/AY  FRC.V   LAi^E  Thir.    is  Cnr.c^sde  Lake  Hioh  in   the   Sierras. 

'C  CLf:AR   PLASITI':   TAt  •'  FILLED  It   hor.   <:or'>  o*"   th?   D:;rPEt  v;ater    in  th- 

V/ITH  WATER    IN  FCHEGROU'ID.  world,    --.nd   I'n  ojin  :    to  rolutv    it. 

'•\'i  REAChE?   TAMK,    K0INT5   TO  Well,    th:=»t    i?,    sot-   of    it. 
WATER   It.'  TANK. 

CM  SHOVEL  DlPPirr,   It.'TO  BAG  OF  First,    r,alt SALT I 
VS  f.WN  EMPTYir.'G  SALT  INTO  TAr.7C  like   you    find   in   brjcki-.h  water  ne-r    th3        [ 

ocean.  - 

CI'  SH.OVHL   D!PP1?;G   ItrTO   H\Z.  Now   sonp   p-.qn-?<;iu'n   chloride. 
C:i!T  TO  CU  V/ATFR   Sl!Sr-':E    IN  3 

iw:/:  AS  CJiEv.iCAL  si:";s  ir.ro 
."inTER 

and   roJiijr-  sul  f-ite.  |f 
CU  J^CEflE   L0C:<i:r,   T'nO'.T,}!  TAf.X 
CF    WATER  AS   PCWDERf.D  CSCVICAL  SFX 
I  =  !  POURED  INTO  WATER. 

CU  VAN'S  FACE  N'.lnrr-.1«;    UVc    thp-.e    ncr^jr   ntinlly   i -. 
a    lot   of   pi  ices   and  p->)ce  vMtor  d."-.2ero'js 

to  drin'f. 

':-.   f.-.AN  EVPTYIN-   SALT   INTO   TA'.X.  Mow   no-e    'erric    suHst--. 
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AUDIO 

CU  SCENE  LOOKI.Vi  TF'RCl'GH  TANK 

CF  WATLR  AS  :-:,VDERED  CHB.'.ICAL 
IS   ruU:-<ED  iflTO  WATER 

CU  WATER   SU.RFACE   AS  ACID  IS 

POURED  INTO   IT." 

SFX 

and  sulchuric  acid. 

MS  fMN  TALKIN'G  AND  REACH HJG 

DOWN  TO  CHEMICALS   N-EAR   TArr< 

K'^N  EWPTYir.'G  SALT  INTO  TANK 

CU  SCEN'E  LOOKING  THROUGH  TANT< 
CF  WATER  AS  FCWDrlRED  CHEMICAL 
IS  POURED  INTO  WATER. 

That's  what  you   find   in  the  rivers  and 

streams   around  many  towns.      And  no'.r 
to  top  it  all  off, 

chemical  wastes 

SFX 

MS  VAH  HOLDING  UP  TiVO   BEAKERS 
Cf    DYE. 

CU  LCOKItr.   THROUGH  TANy   AS 

D'I'ES   HIT  WATER  ANXLOUD 

DOWN  TH''.OUGH  TAr^r. 

and  dyes, 

SEX 

CU  WATER  SURFACE  AS  VAN  STIRS 
WATER  IN  TANK  WITH  POLE. 

MS  ».'AN  STIRRHJG  WATER  DROPS 
POLE  AND  WALKS  TOWARD  CAN'£RA 

SFX 

Pretty  qrim  huh? 

f.iS  PAN  AS  VAN  WALKS  TOWARD 
KWCHINE 

ZOOM  OUT  TO  SHOW  f.'ACHINE  — 

COtn-INUE  PAN 

But  thinos  like  these  can  get  into  your 

water  supoly,  and  if  you're  not  careful, 
into  ycu. 

Well  the  peonle  at  Gulf  have  cc-?  up 
with  a  precess  that  will  take  foul  water, 

even  this,  and  clenn  it  up.   It's  called 
the  Gulf  Reverse  Osmosis  System.  And 

in  spite  of  its  big  nar.e,  it's  sir-.ple  and efficient. 
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CI.LNTi  GULF.  OIL  CC:(?, 

PnODUZl:  GULF   OIL 

TITLE:   "nOGA" 
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870-120 

VILiCO 

AUDIO 

ECU  GLASS  FILLK^  WITH  WATER 

FROM  >.'.ACHIN£'S   TAP 

»."-CU  f.'AN   LIFTS  GU'.SS   AI.'D  DRINT<F 
WATER 

f/CU  MA\'  TALKING   TO  CAV£RA 

FACE    TO   nLACK   AND  UP  Of,'  GULF 
LOGO  WITH  SUPER: 

"A   PRODUCT  OF   GULF   Ef.-VIRON- 

K2NTAL  SYSTEMS" 

Incredible,  th^it's  tho  water  I  ju3l 
polluted,  and  when  you  think  of  al] 
the   bad  water   in  the  world... 

SFX 

it's  a  Qood   thirn. 
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1.   Economic  Effect 

This  ad  about  the  dranatic  "reverse  osmosis"  system  is 

especially  likely  to  be  considered  a  "commercial"  advertise- 

ment as  it  has  no  latent  relevance  -  let  alone  express  rele- 

vance -  to  controversies  associated  with  oil  companies  generally 

or  Gulf  in  particular.   Notably  absent  from  all  of  the  pollutants 

poured  into  the  Cascade  Lake  water  is  oil.   If  Gulf  has  been 

charged  with  dunping  salt,  magnesium  chloride,  sodium  sulfate, 

ferric  sulfate,  sulphuric  acid,  chemical  wastes,  and  dyes  into 

unpolluted  water,  even  the  sophisticated  reader  would  be  totally 

unaware  of  such  fact.   Because  the  reader  is  left  with  absolutely 

no  sense  of  the  relevance  of  the  disseminated  information  to  any 

matter  other  than  company  goodwill,  the  reader  can  and  will  re- 

spond in  terms  of  his  economic  relationship  with  the  company. 

Because  the  ad  is  not  amgibuous  and  because  the  likely  effect 

is  economic,  the  advertisement  is  not  constitutionally  protected. 

"Roga"  opens  with  a  shot  of  a  waterfall  and  Cascade  Lake 

'high  in  the  Sierras."   After  the  announoa:   scoops  up  a  mouthful 

of  lake  water  (exclaiming  "Boy  that's  good"),  he  announces  that 

he  is  "going  to  pollute  it.   Well,  that  is  some  of  it."   He 

then  proceeds  to  pour  the  above  mentioned  pollutants  into  a  trans- 

parent tank  filled  with  lake  water.   Some  of  the  pollutants  are 

said  to  "occur  naturally"  not  as  a  result  of  any  company's 

pollution,  let  alone  Gulf's.   The  threat  of  dirty  water  is  driven 

home  as  the  announcer  cautions  that  "if  you're  not  careful"  you 

might  drink  water  containing  such  things.   But,  "the  people  at 

Gulf  have  come  up  with  a  process  that  will  take  foul  water,  even 

this,  and  clean  it  up."   The  man  then  fills  a  glass  with  water 
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evidently  from  the  tank,  drinks  it,  and  announces  that  "In- 

credibl(y),  that's  the  water  I  just  polluted..."   The  relevance 

of  that  fact  is  implied:   "When  you  think  of  all  the  bad  water 

in  the  world,  (the  machine's)  a  good  thing."   The  company  logo 

is  then  flashed  with  "A  Product  of  Gulf  Environmental  Systems" 

superimposed. 

Tho  entire  focus  of  the  ad  is  on  Gulf's  capacity  as  a  com- 

pany to  respond  to  society's  needs,  cleaning  up  "the  rivers  and 

streams  around  many  towns."   This  clean-up  effort  is  not  evi- 

dently related  to  the  type  of  pollution  associated  with  oil 

companies.   Therefore,  it  is  fortuitous  that  the  company  activity 

described  is  environmental  -  it  could  have  been  any  activity  re- 

lated to  the  needs  of  society.   Gulf's  filling  of  this  need  is 

not  related  to  its  interests  in  defending  its  polluting  record, 

except  in  the  indirect  sense  that  a  company  concerned  about  clean- 

ing up  others'  pollution  presumably  prevents  or  minimizes  its  own 

pollution.   Not  only  is  there  no  latent  relevance  of  the  informa- 

tion contained  in  the  ad  to  any  controversial  activity  by  Gulf, 

but  the  reverse  osmosis  technique  is  only  indirectly  tied  to  the 

country's  consciousness  about  pollution  generally.   The  ad 

focuses  on  Gulf,  not  the  state  of  the  environment. 

In  favorably  describing  a  product  of  Gulf  Environmental 

Systems,  the  company  leads  the  reader  to  expect  that  the  same 

sensitivity  and  technical  ability  will  be  demonstrated  by  Gulf 

in  its  other  activities,  notably  its  retail  sales.   The  reader 
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is  left  with  no  other  outlet  for  his  heightened  interest  in  the 

company.   The  dominant  effect  of  this  ad,  therefore,  is  commercial. 

2.   Validity  of  Claim 

The  ad  describes  a  device  to  convert  water  with  metallic 

salts  and  other  chemical  wastes  into  pure  drinking  water  as 

simple  and  efficient.   In  our  preliminary  investigation,  however, 

staff  has  learned  that  this  system  is  neither  simple  rear  efficient 

and  is  only  experimental.   Virtually  none  of  these  devices  is  in 

use  today. 
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F.  "Blowout  Preventer"   -  Exxon  Corp 
NBC  -  TV,  March  17,  1973 
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V  Exxon  Corp. 

>  '•'•lowout  Preventer  Rev.  .;"-4 

TV 

(JC.'S)      -60 As  Recorded 

#SJCX6451 

VIDEO AUDIO 

OPEN  ON  LONG  SHOT  OF  ?! 
FROM  HELICOPTER. 

FCPvM 
V .  0  ■:      When  you're  miles  CuL  :  >   se. 

drilling  for  oil  isn'c  che  easies; 
job.   There  are  bound  to  be  sor.e 
risks. 

DIS.  TO  CLOSER  SHO: 

PLATFORM. 

OF 

This  rig  is  run  for  Exxon,  '.re 're 
taking  you  aboard  to  shov?  ycj  one 
of  the  ways  we  guard  agair.st  poue: 

tial  oil  spills  when  v-e  drill. 

DIS.  TO  work>:en  at  base  OF 

BLOWOUT  PRE\'ENTER.   PULL  UP  TO 
REVEAL  ENTIRE  BOP. 

This  40  ton  device  is  designed  to 

prevent  blov;outs. 

CUT  TO  WORKMEN  ACTIVATI'-.G  30?. 
It  is  lowered  to  the  ocean  floor  a: 

clamped  over  the  rr.cuth  of  che  '.-ell 
before  drilling  begins. 

CUT  TO  UNDERWATER  SHOTS  OF  BOP, If  unexpecced  pressures  are  encounc- 
ered,  it  will  control  them  until 

normal  drilling  can  be  resuT'.ed. 

CUT  TO  SCENE  ON  DRILLING  DECK. In  completing  over  1509  veils  in  U.; 

waters  over  the  years ,  •.-.e 've  rarely 
had  to  call  on  our  blov:out  prevente: 

to  do  their  job.   But  v;hen  v:e  have, 

they've  done  it  v;ell. 

DIS.  TO  HELICOPTER  SHOT  01 

PLATFORM. 
We  can't  promise  that  our  -en  and 
equipment  will  alv:ays  be  infallible, 

But  xce  can  promise  as  long  as  -.-.'e work 

EX.XON  LOGO 

'^^fE'D  LIKE  YOU  TO  k::c. 
SUPERED  und£r:;eath 

off-shore,  we'll  do  it  in  the 
responsible  way  v:e  knc:  hcv:. 

Exxon.   We'd  like  ycu  to  knc.;. 
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1.  Economic  Effect 

The-  principal  thrust  of  the  Exxon  "Blowout  Preventer" 

advertisement  is  to  describe  the  efforts  that  Exxon  is  taking 

to  minimize  the  inevitable  risks  which  result  when  fallible 

men  undertake  a  difficult  job.   Although  the  task  described 

in  the  ad  is  off-shore  drilling,  the  characteristics  of  Exxon 

emphasized  are  also  relevant  to  the  service  provided  at  a  gas 

station  or  elsewhere  -  that  is  efforts  to  prevent  mistakes.   No- 

where in  the  ad  is  the  country's  need  for  oil  or  the  controversy 

over  off-shore  drilling  directly  addressed.   The  ad  should  be 

considered  subject  to  Section  5, 

The  ad  is  in  some  sense  relevant  to  the  issue  of  whether 

off-shore  drilling  is  dangerous,  at  least  when  done  by  Exxon. 

That  off-shore  drilling  isn't  dangerous  (as  done  by  Exxon)  could 

be  an  important  argument  for  off-shore  drilling  in  general.   The 

focus  of  the  ad,  however,  is  towards  Exxon ' s  responsibility, 

not  the  desirability  of  off-shore  drilling  itself.   The  emphasis 

is  on  Exxon's  promise  to  be  responsible  rather  than  the  relation- 

ship between  its  promise  and  the  desirability  of  off-shore  drill- 

ing.  Off-shore  drilling  is  emphasized  as  an  example  of  Exxon's 

responsibility,  not  as  an  issue  in  itself. 

Nowhere  in  the  ad  does  Exxon  direct  the  viewer  to  consider 

the  larger  controversy  over  off-shore  drilling.   Instead  the  ad 

explicitly  states  that  what  Exxon  wants  the  viewer  "to  know"  is 

"one  of  the  ways  we  guard  against  potential  oil  spills  when  we 

drill"  -  the  blow-out  preventer.   The  company's  efforts  are 

asserted  to  be  so  thorough  that  "in  completing  over  1500  wells 
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in  U.S.  waters  over  the  years,  we've  rarely  had  to  call  on 

(the)  blowout  preventer  to  do  their  job."   When  they  have  had 

to  use  the  preventer,  "they've  done  (their  job)  well." 

This  description  of  Exxon's  concern  and  technical  ability 

reflects  well  on  its  abilities  in  manufacturing  all  of  its 

products  and  in  providing  its  services.   This  is  likely  to  be 

v^at  is  remembered  from  the  ad  (Exxon  is  an  active  and  respon- 

sible company )  as  the  ad  does  not  relate  that  information 

sufficiently  to  the  off-shore  drilling  controversy  to  arouse 

attention  or  action  with  respect  to  that  controversy. 

In  the  present  ad,  as  in  the  others  we  have  selected, 

Exxon  prominently   displays  its  corporate  logo,  as  well  as  the 

phrase,  "we'd  like  you  to  know."   Although  Exxon  has  run  very 

few  product  ads  since  their  name  change,  the   logo  and  tag- line 

appear  in  their  extensive  general  corporate  advertising.   More- 

over, one  of  the  few  product  ads  we  have  seen  ̂ for  petro  chemicals) 

uses  the  same  logo  and  tag  line.   Givea  the  weight  of  Exxon's 

image  advertising  and  the  continuties  between  the  image  advertis- 

ing and  product  advertising,  we  believe  that  use  of  the  logo 

and  tag  line  in  the  present  ad  is  a  further  indication  that 

the  principal  response  to  the  ad  will  be  in  terms  of  the  viewer's 

economic  relationship  with  Exxon,  rather  than  in  terms  of  any 

other  public  issue. 

2.   Validity  of  Claim 

Like  the  Texaco  ad  discussed  above,  Exxon  describes  one 

of  its  principal  safety  devices, here  the  Blowout  Preventer. 

Exxon  makes  strong  statements  that  blowout  preventers  are  in 
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well  use  and  they  can  always  close  a  well  if  unexpected 

pressures  occur.   However,  blowouts  have  occurred  due  to  a 

malfunction  of  the  preventer  or  a  failure  to  activate  the 

system.   Exxon  like  Texaco,  has  been  involved  in  various 

violations  of  pollution  laws.   We  therefore  believe  the  claims 

for  the  preventer  may  be  exaggerated  and  the  overall  impression 

of  Exxon's  behavior  in  this  area  distorted. 

-92- 



1247 

G.      "Shrimping"    -   Exxon  Corp. 
NBC   -    TV.    March   18.    1973 
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i./.xon  Corp. 

"Gulf  Fishing  Rev.  r;.'4   (kvJS) 

TV 

:60 As  Recorded 

#SJCX6456 
1/ism 

VIDEO 

OPEN  ON  PAN  OF  BOAT 

O-rJSIC  &SFX  THRCUGKCuT) 

V.O:   Off  the  coast  of  Louisiana 

CUT  TO  DROPPING  OF  SLEDS  INTO 
WATER 

where  people's  livelihoods  depend 
on  shri-p. 

CUT  TO  CU  OF  ROPE  BEING  PULLED More  than  twenty  years  ago,  shrimpe: 

SERIES  OF  QUICK  CUTS  OF  MEN 

PULLING  IN  N'ETS  OF  SHRIMP  AND 
WORKING  ON  BOARD. 

thought  they  were  seeing  the  end  of 
an  era  --  and  a  v;ay  of  life.   They 
were  ccncernsd  because  oil  drilling 
had  just  begun  offshore.   Shrimp 
are  one  of  the  most  delicate  marine 

creatures,  and  despite  our  assurances 
that  the  shrirrip  industry  and  oil industry 

CUT  TO  CU  OF  FISH  BEING  PICKED. could  live  together  in  harmony,  fev; 
fisher-.en  believed  it. 

CUT  TO  BASKET  OF  FISH  BEING 
LOWERED  INTO  HULL. 

Nov;  the  vrells  are  here  by  the  thou- 
sands.  And  the  shrimp  are  still 

here  by  the  millions. 

CUT  TO  VIEW  OF  MEN  ON  BOAT, 

MS.  TO  VIEW  OF  SHIP  AND  RIG 
IN  SUNSET. 

Exxon  doesn't  claim  credit  for  the 
good  shrir.ping. 

But  ve  don't  seem  to  have  done  it 

any  harni. 

EXXON  LOGO. 

"WE'D  LIKE  YOU  TO  KNOW" 
SUPERED  under:;eath. 

Exxon.      V.'e'd    like   you   to  know. 

■95- 
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1.   Economic  Effect 

Like  .the  previous  ad,  this  ad's  claims  regarding  the  effect 

of  off-shore  drilling  on  shrimp  has  latent  relevance  to 

the  off-shore  drilling  controversy.  Again,  the  ad  nowhere 

plays  on  that  fact,  but  rather  consists  of  a  straight  descrip- 

tion of  corporate  behavior.   Because  the  ad  describes  be- 

havior, it  is  likely  to  be  deemed  "commercial"  despite  its 

latent  relevance  to  the  off-shore  drilling  controversy. 

The  principal  messages  conveyed  by  the  ad  are  that 

Exxon  "keeps  its  promises" and  that  it  has  not  harmed  the 

shrimp  off  the  coast  of  Louisiana.   According  to  the  ad 

twenty  years  ago  when  Exxon  began  off-shore  drilling,  the 

shrimp  industry  was  concerned  that  their  livelihood  was 

endangered.   Shrimp  are  said  to  be  "one  of  the  most  delicate 

marine  creatures,"  highlighting  the  fears  of  the  shrimpers. 

Back  when  the  drilling  began,  Exxon  gave  "assurances  that 

the  shrimp  industry  and  oil  industry  could  live  together 

in  harmony."   After  twenty  years,  Exxon,  in  effect,  claims 

to  have  made  good  on  its  assurances  "we  don't  seem  to  have 

done  (the  shrimping)  any  harm."   Thus,  the  ad  tells  a  story 

about  twenty  years  of  relations  between  itself  and  the 

shrimpers.   The  conclusions  to  be  drawn  are  that  Exxon  can 

be  trusted,  it  is  a  sensitive  and  responsible  company,  and 

it  is  not  polluting  the  Gulf.   It  is  thus  a  classic  image 

advertisement,  taking  an  example  of  corporate  responsibility 
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and  describing  it  as  if  it  typifies  corporate  behavior 

generally.   It  does  not  describe  Exxon's  beliefs  with  respect 

to  any  public  controversy  except  to  the  extent  that  Exxon's 

activities  speak  as  to  such  beliefs.   As  before,  the  Exxon 

logo  and  tag  line  .are  prominent. 

The  absence  of  any  express  relationship  between  the 

story  about  Exxon's  activities  and  the  off-shore  drilling 

controversy  makes  it  unlikely  that  the  viewer  will  perceive 

that  relevance  let  alone  be  affected  by  it.   Rather,  the  ad 

directs  the  viewer  to  respond  in  terms  of  his  relationship 

with  Exxon  -  either  to  respect  Exxon  for  "like  (ing  them) 

to  know"  or  to  more  direct  economic  responses. 

2.   Validity  of  Claim 

Exxon  makes  a  strong  statement  that  the  corporation 

doesn't  "seem  to  have  done...  [the  shrimping] ...  any  harm". 

But  our  preliminary  inquriiis  reveal  that  a  substantial  question 

exists  as  to  the  long  term  effect  of  off-shore  drilling  on 

the  shrimp.   Staff  believes  that  Exxon  does  not  have  a 

reasonable  basis  for  making  this  claim. 
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H.   "Bottom-Tension  Boom"  -  Exxon  Corp 
Commentary,  February,  1974 
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"•v:.- 

1-1 

''>1I"-  •' ' 

C:lc)\v 1    V^^r-s. 

li'.iooan^^  j'^-^^'^ 
.^.is 

Containing  an  oil  spill  in  calm 

v.'ci'icr  is  no  yror.t  trick.  The  tricky 
part  is  containing  it  in  rough 

v.'S'cr.  And  we're  prctly  i  ure  Ihai 
Exxon  has  devvjiopoci  a  device 

that  can  1)3  used  in  rough  v/aler. 

It's  C"!.iecJ  a  Bot!oin-Tcnsion 

Boom    It's  acli^rlly  a  flonting 
fence  that  is  pull  jcJ  around  an  oil 

5'ck  by  tucjboatn.  The  fence 
cjs  from  a  lho;isand-foot 

.■m  of  flo!?.tion  units. 

VVhal  mn!;eri  the-  bo-iom-tcii- 

sion  hdOMi  iiniqu'.  is  th;:t  the  lov; 

lino:;  n-i-  .-sttv.ch'jd  only  below  tlic; 
v.ator  hn;.  This  keeps  tlio  undor- 

water  fence  taut  so  oil  can't  es- 
cape under  or  over  the  boom. 

Tho  uni!  ir.  pulled  around  a  spill 

ant!  iho  oil  i;;  !ii.";n  pu'Mp;.d  into  a 
lloatinn  borcio  ncaiby. -99- 

As  safe  as  oti'r-hc^s  drilling 
and  lanl;ot  operations  are,  there 

is  alv.ays  the  posribility  of  a  spill. 

But  tests  have  shown  that  thj  bot- 

tom-tension bDom  works,  "y^^'orks 

so  well,  in  fact,  that  v/e've  de- 
cided to  offer  royalty-frse  li- 

censes under  any  patents  we 

may  obtain  on  it. 
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1.   Econonic  Effect 

Although  the  floating  fence  ad  makes  one  reference 

to  the  general  safety  of  offshore  drilling  and  tanker  operations, 

the  primary  focus  of  the  ad  is  to  favorably  describe  Exxon's 

concern  and  technical  skill  in  the  context  of  pollution  control. 

As  a  description  of  corporate  behavior  it  is  likely  to  be 

found  to  be  commercial  speech.   On  a  factual  level,  the  staff 

has  serious  reasons  to  doubt  the  truth  or  basis  for  claims 

made  in  the  ad. 

Under  the  twin  titles  "We'd  like  you  to  know"  and 

"How  Exxon's  new  floating  fence  corrals  oil  spills"  this 

ad  describes  a  "Bottom  -  Tension  Boom"  which  Exxon  is  "pretty 

sure... can  be  used  in  rough  water"  to  "contain. . .an  oil  spill...' 

After  describing  the  operation  of  the  boom,  Exxon  reiterates 

that  "tests  have  shown  that  the  bottom  -  tension  boom  works." 

Exxon  is  so  pleased  with  how  "well"  it  works  that  they  have 

decided  to  offer  royalty-free  licenses  under  any  patents  [they] 

obtain  on  it."   Exxon  explains  that  "[a]s  safe  as  off-shore 

drilling  and  tanker  operations  are,  there  is  always  the 

possibility  of  a  spill."   The  thrust  of  the  ad  is  that  if  and 

when  spills  occur,  Exxon  is  ready.   Again,  the  Exxon  logo 

is  prominently  displayed  at  the  end  of  the  ad. 

The  titles  of  the  ad  focus  the  reader's  attention  on 

Exxon's  activities,  not  the  controversy  regarding  off-shore 

drilling.   The  detailed  description  of  Exxon's  development 

of  the  tension  boom,  together  with  two  pictures  of  the  boom 

in  operation,  are  all  calculated  to  impress  the  reader  with 
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Exxon's  ingenuity  in  solving  a  difficult  and  important 

problen.   That  Exxon  is  undertaking  such  activity  despite 

the  safety  of  off-shore  drilling-  and  tanker  operations  attests 

to  the  company's  intense  concern  about  the  "possibility"  of 

polluting  the  environment.   Exxon  is  said  to  be  so  concerned 

with  the  problem  that  it  doesn't  even  desire  to  make  money  on 

royalties  from  any  patents  which  the  device  might  receive. 

This  unselfish  concern  casts  a  favorable  light  on  all  of 

Exxon's  activities,  including  product  sales. 

Although  the  ad  makes  no  express  reference  to  the 

public  controversy  regarding  oil  spills,  the  ad  does  assume 

that  such  spills  are  infrequent.   In  stating  this  fact  as 

an  assumption,  rather  than  an  argur:ent,  the  ad  may  have  a 

very  subtle  -  almost  subliminal  -  effect  in  creating  a  favorable 

climate  for  off-shore  drilling.   However,  in  the  context  of 

the  explicit  and  detailed  description  of  Exxon's  corporate 

behavior  which  makes  up  most  of  the  message  the  latent  rele- 

vance of  such  information  would  not  be  substantial;  rather  the 

ad's  principal  effect  is  to  generate  favorable  attitudes 

towards  Exxon.   The  prominant  display  of  the  company  name 

and  logo  reinforce  this  economic  effect.   Since  the  ad  contains 

no  express  linkage  between  the  information  conveyed  and  any 

public  issue,  but  rather  focuses  all  the  reader's  attention 

on  corporate  behavior,  the  ad  is  likely  to  have  a  commercial 

impact  and  be  found  to  be  com-.ercial  speech. 
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2.   Validity  of  Claim 

The  Exxon  ad  implies  that  the  floating  fence  is  a  fail- 

proof  way  to  contain  oil  spills  even  in  rough  waters.   Even 

the  Shell  ads  which  we  also  believe  are  exaggerated  do  not  go 

this  far  and  staff  believes  that  like  the  Shell  devices  the 

floating  fence  also  has  severe  limitations  under  average  open 

sea  conditions. 

102- 
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VIII.   Demand  Letters  the  Staff 
Recommends  Be  Sent   

Contained  in  this  section  are  four  demand  letters  which 

the  staff  recommends  be  sent  with  respect  to  the  eight 

advertisements  found  in  the  preceding  section  to  be  subject 

to  the  FTC  Act  and  with  respect  to  which  the  staff  has 

reason  to  question  the  validity  of  statements  contained 

therein.   The  questions  in  these  demand  letters  seek  to  elicit 

information  in  five  major  categories: 

1.  The  extent  and  frequency  of  the  dissemina- 

tion of  the  ads. 

2.  The  strategy  behind  the  placement  of  the 

ads,  e.g.,  whether  the  audience  sought  to  be  reached 

is  consumers,  dealers,  legislators,  potential 

investors  etc.,  or  other  identifiable  segments  of  the 

potential  audience. 

3.  The  content  of  the  message  actually 

communicated  to  the  expected  audiences  and  the  effects 

thereof. 

4.  The  relative  weight  of  the  company's  advertis- 

ing efforts  and  its  efforts  to  develop  technology  of 

the  type  portrayed  in  the  ad. 

5.  The  accuracy  of  the  company's  description  of 

its  activities  when  viewed  against  other  facts  relat- 

ing to  its  operations  and  their  impact  on  the 

environment. 
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The  rationale  behind  the  requests  in  categories  1  and  4 

is  to  better  establish  the  dimensions  of  the  company's  adver- 

tising program  in  relation  to  the  weight  of  its  financial 

commitment  to  the  corporate  activities  described.   This  is 

a  matter  of  importance  in  establishing  the  public  interest, 

materiality,  and  perhaps  even  the  constitutional  protection 

of  such  program.   Questions  described  under  categories  2  and 

3  relate  to  the  audience  to  v/hich  the  ads  are  directed,  the 

messages  communicated,  and  the. effects  of  these  messages. 

These  questions  are  important  in  confirming  the -staff 's  analysis 

of  the  representations  contained  in  the  ad  and  in  confirming 

the  staff's  constitutional  analysis.   Category  4  questions 

relate  to  the  accuracy  of  the  implicit  representation  we 

believe  is  contained  in  each  ad:  that  the  described  activity 

constitutes  a  major  corporate  conr.ittment .   Category  5  questions 

touch  upon  the  validity  of  the  representations  made  in  the 

advertising,  including  the  implicit  representation  that  the 

depicted  activity  is  typical  of  the  company's  activities,  in 

the  environmental  area.   On  the  narrower  level  we  have  focused 

on  whether  the  corporation's  pollution-control  device  works 

as  advertised  or  whether  there  are  significant  limitations 

to  its  effectiveness.   Thus,  in  the  Exxon  letter,  for  example^ 

questions  16-18  are  directed  to  deterr^dne  both  possible  limitations 

of  the  Bottom  Tension  Boom  and  the  degree  to  which  such  a  device 

has  been  used  by  disinterested  parties. 

On  the  broader  level,  questions,  such  as  19  and  20  in  the 

Exxon  letter  focus  on  the  company's  overall  record  in  preventing 

and  containing  oil  spills. 
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FEDERAL  TRADE  COMMISSION 

WASHINGTON.  D   C     20580 

HE  SECRETABV 

Mr.  Harry  Bridges,  President 
Shell  Oil  Coir.cany 
2  Shell  Plaza 
Houston,  Texas   77001 

Dear  Mr.  Bridges: 

The  Federal  Trade  Commission  is  presently  considering 

various  aspects  of  your  company's  advertising  in  the  environ- 
mental and  energy  areas.   In  this  regard,  the  following  ads 

sponsored  by  your  corporation  are  being  considered: 

Ad  Title       Publication/Network/       Date 

  Program   

1.  "[L]ots  of  time       Washington  Post      October  17,  1973 
and  dollars. . . " 

2.  "Oil  Herder"  CBS  Radio  July  6,  1972 

3.  "23  Kinds  of  Fish"    Washington  Post      November  21,  1973 

In  connection  with  our  investigation  and  evaluation  of 
these  ads,  we  request  that  Shell  Oil  Company  answer  the  questions 
listed  below  as  they  pertain  to  the  claims  stated. 

When  the  name  of  your  company  is  used  herein,  such  reference 
is  to  be  understood  to  refer  to  all  forms  of  business 

organizations  -- 

(1)  which  are  wholly  or  partially  controlled  by  you; 
(ii)   which  were  in  the  past  wholly  or  partially  controlled 

by  you; 
fiii)   in  which  your  company  has  any  financial  interest; 
(iv)    in  which  your  company  has  had  any  financial  interest 

in  the  past; 
(v)    which  have  a  contractual  relationship  with  your 

corporation. 

Claim: 

"Shell  is  spending  lots  of  time  and  dollars 
developing  oil  spill  devices." 
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Mr.  Harry  Bridges,  President  -2- 

1.  A)   How  many  man-years  has  the  company  spent  on 
developing  oil  spill  recovery  devices  at  the  Oil 
Spill  Research  Section  of  the  Houston  Laboratory 
in  each  fiscal/calendar  year  since  I965? 

B)   What  percentage  of  the  total  company  effort 
in  research  to  find,  develop,  produce,  and  distri- 

bute oil  derived  products  is  represented  by  each 
annual  man-year  figure? 

2.  A)   How  many  dollars  has  the  corporation  spent  to 
pay  for  all  advertising  containing  any  representa- 

tions regarding  the  development  of  oil  spill  devices 
in  each  fiscal/calendar  year  since  I965? 

B)   Indicate  the  percentage  of  total  sales  of  the 
company  the  figure  in  (A)  represents  for  each  year. 

3.  Provide  the  date  of  the  creation  of  the  Oil  Spill  • 
Section  at  Shell's  Research  Laboratory  in  Houston, 
and  indicate  the  number  of  employees  broken  down 
by  their  various  professional  levels,  employed  in 
this  Section  at  the  time  of  the  dissemination  of 
the  ad. 

Claim: 

"We've  come  up  with  some  pretty  promising  oil 
spill  recovery  devices.  --  Shell  Oil  Herder  • 
Oil  Recovery  Barge  --  Polyurethane  Foam." 

"My  name  is  Allan  A.  Allen.   I'm  not  an  authority 
on  the  Shell  gasoline  I  use  in  my  car,  but  as  an 

oceanographer,  I  respect  Shell  Oil  Company.   I've 
witnessed  a  demonstration  of  Shell's  Oil  Herder. 
This  unique  chemical  can  actually  push  a  spurting 
oil  slick  back  together  so  it's  more  easily  cleaned 
up.   I  figure  if  Shell  can  develop  the  Oil  Herder, 

Shell  gasoline  must  really  be  good  too..." 
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Mr.  Harry  Bridges,  President 

h.      A)   Describe  cor.pletel--  the  nature  of  the 
operation  of  the  Oil  Herder,  the  Oil  Recovery 

Barge  and  the  use  of  Pclyurethane  "can:  in  the 
cleaning  up  of  oil  spills. 

B)  (i)    Did  Shell  invent  each  device,  if  so 
when? 

(ii)    Did  Shell  develop  each  device  for  use 
on  oil  spillsC 

(iii)   Has  Shell  applied  for  a  patent  on  any 
of  these  devices;   If  so,  has  it  been 
granted?   If  granted,  cite  patent  number. 
If  not,  v:hy  not? 

C)  (i)     Indicate  the  exact  conditions  under 
which  the  Oil  Herder  vrill  push  together 
an  oil  spill. 

(ii)    Define  the  vrord  "push"  and  '"together" as  used  in  the  context  of  the  ad. 

(iii)   SiiTiilarly,  discuss  the  exact  conditions 
under  v^hich  the  Til  Recovery  Barge  and 

Polyurethane  "car;,  can  be  used  to  effec- tively clean  up  oil  spills. 

D)  (i)     Indicate  the  extent  of  the  effectiveness 
of  Oil  Herder  in  pushing  together  a) 
major  and  c)    r.inor  cil  spills. 

(ii)  Define  and  discuss  all  relevant  considera- 
tions v;hich  ceterrr.ine  v.-hether  the  spill  is 

to  be  considered  r.aj-cr  or  r.inor.  (Indicate 
v/hether  any  gDverrjr.ental  body  having  respon- 

sibility for  the  cleaning  up  of  oil  spills 
has  defined  any  parar/.eters  for  determining 
whether  an  oil  spill  is  r.ajor  or  minor  and 

list  such  parar.eters' . 

(iii)   Discuss  ccrr.prehensively  the  effect  of  each 
of  the  fcllcvrins: 

surface  area  of  oil  sp 
quantity  of  spillei  ci 
density  of  spilled  cil 
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Mr.  Harry  Bridges,  President 

d)  degree  of  refinement  of  the  oil  spilled; 
e)  age  and  "weathering"  of  spilled  oil; 
f)  atmospheric  and  water  conditions  in  spill 

area,  and  currents  in  the  water  body; 
(g)      quantity  of  wavelet  action  and; 
(h)   number  and  size  of  debris  floating  in 

spill  on  the  degree  of  effectiveness  in 
completely  cleaning  up  the  spilled  oil 
by  use  of  (I)  Oil  Herder;  (II)  Oil  Recovery 
Barge;  (III)  Polyurethane  Foam,  respectively. 

E)  Indicate  the  maximum  dimensions  of  the  area  of 
(i)  spurting  (give  rate  of  spurting)  and  (ii)  non- 
spurting  oil  spills  which  have  been  successfully 
pushed  together  by  the  Oil  Herder  and  the  minimum 
dimensions  of  the  same  spills  after  being  pushed 
"together."   Similarly,  state  the  largest  area  and 
percentage  of  quantity  of  any  oil  spill  success- 

fully cleaned  up  by  the  Oil  Recovery  Barge  and  by 
the  use  of  Polyurethane  Foam.   Specify  the  date, 
the  location  and  the  name  of  any  governmental 
investigative  or  policing  agency  present  when  each 
device  was  so  used  since  I965. 

F)  Specify  all  conditions  which  have  been  found 
to  make  the  use  of : 

i)    Oil  Herder 
ii)   Oil  Recovery  Barge 
iii)   Polyurethane  Foam  inadvisable  or  impossible. 

G)  All  documentation  and  other  substantiation  for 
the  claim  that  the  demonstration  depicted  in  the 
Allan  A.  Allen  radio  ad  is  representative  of  realistic 
open  sea  and  moving  inland  water  conditions  under 
which  the  Shell  Oil  Herder  is  typically  expected  to 
be  used  as  observed  by  and  testified  to  by  Mr.  Allan 
A.  Allen. 

The  submission  should  include  a  full  discussion  of 
the  method  by  which  the  following  factors  were  taken 
into  account  in  the  demonstration  so  as  to  make  it 
representative  of  the  conditions  likely  to  be  en- 

countered during  the  expected  use  of  the  Oil  Herder: 
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1.  Size  of  water  body; 
2.  Depth  of  water  body; 
3.  Boundaries  of  water  body; 
4.  Size  of  waves; 
5.  Wind  conditions; 
6.  Frequency  of  waves; 
7.  Speed  of  current; 
8.  Quantity  of  oil  spilled; 
9.  Degree  of  refinement  of  oil  spilled; 

10.  Degree  of  age  and  "weathering"  of 
oil  spilled;  and 

11.  Existence  and  size  of  debris  among 
the  oil  spill. 

H)   As  of  the  date  of  the  first  dissemination  of 
the  ads  listed  above: 

(i)   indicate  the  number  of  Oil  Recovery  Barges 
owned  by  Shell,  their  homeports,  status  of 
readiness,  their  minimum  reaction  time  before 
departure,  their  geographic  range  of  use,  and 
any  other  limitations  on  their  usefulness. 

(ii)  for  both  the  Oil  Herder  and  Polyurethane  Foam, 

specify  the  volume  of  inventory  in  Shell's 
possession  and  the  location  and  quantity  of 
distribution  thereof  on  said  date; 

(iii)  submit  copies  of  all  operational  contingency 
plans  developed  by  Shell  as  of  the  above  date, 
for  the  cleanup  of  oil  spills  resulting  from 

its:   (a)  off-shore  drilling  and  production, 
(b)  off-loading,  and  (c)  transportation  opera- 

tions both  on  the  (I)  open  sea  and  (II)  in- 
land waterways. 

I)   Submit  all  substantiation  for  the  claim  that 
both  the  Oil  Herder  and  the  Recovery  Barge  are 

"unique",  including  a  definition  of  the  word 
"unique"  as  used  in  the  context  of  the  ad. 
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Clair.: 

"If  you  think  that  cff-shcre  cil  platforr.s 
are  ruining  the  \iazerz    srcur.d  -her:.,  v.^e  at 
Shell  have  a  fact  fcr  ycu. 

Today  it  is  possible  tc  c£-2h  nore  than  23 
different  kinds  of  fish  under  our  platfor:T;s 
in  the  Gulf  of  Ilexico. 

And  here's  another  fac-  that  really  r:ight 
surprise  you* 

Because  we  are  taking  sc  nai'.y  precautions 
to  try  to  keep  the  vraTers  around  cur  opera- 

tions clean 5  the  oilr.en  v:ho  vrcrk  en  our 

platforms  often  grac  -heir  rccs  and  reels 
during  their  time  off.   ..." 

Shell  is  trying  to  supply  a  Ict  of  pecple 

with  the  energy  they  r.eez   --  and  -rying  to 
respect  the  envirorj/.enT  around  us. 

Taking  every  reascnacle  precau-ion  vre  can 
to  lessen  the  chance  cf  scr.e-hing  going 

v7rong . " 

(i)    List  all  the  differen-  cil  spill  prevention 
devices  used  "cy  Shell  in  -he  clrilling, 
production J  and  transporTaticn  of  off-shore 
derived  oil,  and 

(ii)   Provide  a  co:;-.prehen  =  ive  e:-rclanation  of their  modes  cf  operation. 

(iii)   For  each  device  listed  in  [V    indicate 
whether  it  is  specifically  required  to  be 
used  by  the  V.S.  :-eclcti3al  Survey,  the 
U.S.  Coast  Guard,  the  Znvir:r-;.entai 
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agency  (Federal  or  State  or  Local) 
regulations,  insurance  requirements, 
or  union  contracts. 

6.  A)   For  each  device  listed  in  question  5^ 
indicate  which,  if  any,  of  these  devices 
have  failed  to  operate  according  to  their 
intended  use  since  I965  thereby  causing  oil 
spills  of  over  50  barrels. 

B)  State  how  much  oil  was  spilled  in  each 
instance. 

C)  Describe  what  if  any  changes  have,  been  made 
to  prevent  repetition  of  the  failure  and  state 
whether  any  government  agency  or  private  party 
required  such  changes. 

7.  Indicate  what,  if  any,  scientifically  controlled 
studies  have  been  conducted  (cite  their  authors, 
date,  professional  qualifications,  and  relationship 
with  Shell  Oil  Co.)  to  determine  the  effects  of 
your  operations  aboard  off-shore  oil  platforms  in 
the  Gulf  of  Mexico  on  all  the  different  kinds  of 

marine  life  in  the  (i)  Gulf,  (ii)  estuaries  thereof 
and  (iii)  its  borders. 

8.  Indicate  the  source  of  your  opinion  (its  author, 
professional  qualification  and  relationship  to 
Shell)  that  the  mere  identification  of  23  different 
kinds  of  fish  in  the  vicinity  of  your  oil  platforms 
conclusively  proves  that  absolutely  no  damage  has 
been  done  to  the  marine  life  surrounding  such  platforms, 

9.  For  the  period  from  January  1,  I969  to  December  31, 
1973j  submit  a  copy,  and  make  a  list  of  all  notices 
of  non-compliance  received  by  you,  (eg.,  warnings,- 
shut-ins)  for  the  violation  of  any  applicable  OCS 
Order,  relating  to  the  prevention  of  oil  spillage, 
promulgated  by  the  U.S.  Geological  Survey  under  pro- 

vision of  30  CFR  250  e_t  seq. 
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(Group  this  list  by  OCS  Order  No.,  sub-section  and  sub- 
paragraph) .   State  all  relevant  circumstances  surrounding 

the  issuance  of  each  notice,  including,  but  not  limited  to: 
the  nature  of  any  sanction  applied,  the  date,  the  lease 
number,  the  platform  number,  and  the  viell  number.   Spe :if ically, 
explain  all  the  circumstances  surrounding  the  action  of  the 
Geological  Survey  in  the  matter  of: 

Shell  OCS  0840,  VJell  10-C,  West  Delta  Block  104. 

10.  Indicate  how  many  (and  the  function  of)  new  oil 
pollution  prevention  devices  have  been  developed 
and  tested  by  your  company  under  provision  of 
003  Order  No.  5(2)  since  June  5,  1972  and  how 
many  of  these  devices  have  been  placed  in  use 
on  drilling  or  producing  wells. 

11.  Submit  a  copy  of  all  quarterly  failure  analysis 
reports  submitted  to  the  Geological  Survey  pur- 

suant to  requirement  of  Order  No.  5(8) (5)  since 
June  5,  1972. 

12.  Submit  copies  of  all  written  reports  or  memorandums 
of  oral  reports  made  pursuant  to  the  requirement  of 
OCS  No.  7(2)  (B)  since  August  25,  19^9,  broken  dov/n 
by  --  (1)  spills  less  than  15  barrels;  (2)  spills 
between  15  and  50  barrels;  (3)  spills  more  than  50 
barrels. 

13.  Indicate  whether  your  company  submitted  or  expected 
to  submit  a  bid  for  OCS  S^le  No.  33,  Proposed  1974 
Outer  Continental  Shelf  Oil  and  Gas  General  Sale, 
Offshore  Louisiana.   If  so,  did  the  company  itself, 
or  in  combination  with  others,  submit  any  statement 
to  the  Bureau  of  Land  Management,  Department  of  the 

Interior,  for  inclusion  in  BLM's  Draft  Environemental 
Impact  Statement  on  the  sale?   If  it  did  submit  such 
statement,  submit  a  complete  copy  thereof. 

In  addition  to  the  specific  questions  listed  above,  please 
provide  the  following  general  information  regarding  advertising 
by  your  corporation. 
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14.  Specify  the  date,  publications,  programs  and 
networks  in  which  the  paraphrased  claims 
included  in  this  letter  appeared. 

15.  Submit  copies  of  all  docur.ents  prepared  at  any 
time:   relating  to  the  decision  to  disseminate, 
the  intended  audience  for,  effects  or  benefits 
to  the  corporation  of,  contents  or  images  to  be 
conveyed  by,  or  understanding  or  recall  of  the 
claims  referred  to  above,  including  but  not  limited 
to  the  budget  justification  either  individually 

or  in  the  aggregate  thereto,  board  of  directors' 
minutes  relating  thereto,  and  all  documents  showing 
the  relationship  between  such  advertising  and  retail 
or  wholesale  product  or  service  sales  both  current 
and  future,  shareholder  or  investor  relations,  stock 
price  or  other  capitalization  or  employee  relations 
or  recruitment,  both  managerial  and  non-managerial. 

16.  Submit  copies  of  all  docu.-ents  which  indicate  the 
extent  to  which  the  clair.s  were  or  were  not  dis- 

seminated in  connection  with  any  attempt  to 
influence  the  general  public,  or  segments  thereof, 

with  respect  to  legislative  -atters,  elections,  or 
referendums  or  to  influence  the  actions  of  any 
agency  of  government,  indicating  with  respect  to 
such  claims  which  of  the  aforesaid  purposes  was 
associated  with  each  such  section  of  the  claim. 

17.  Specify  how  many  dollars  has  the  corporation  spent 
to  pay  for  advertising  in  all  r.edia  for  each  fiscal/ 
calendar  year  since  1965.   Indicate  the  percentage 
of  total  sales  this  represents  for  each  year. 

18.  Indicate  how  many  dollars  has  the  corporation  spent 
for  corporate  advertising  not  expressly  directed  to 
the  sale  of  any  particular  product  for  each  fiscal/ 
calendar  year  since  1965. 
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19.  Specify  hov;  many  dollars  the  corporation  has 
.     spent  for  all  advertising  concerning  research^ 

development  and  implementation  of  methods  and 
devices  for  the  (a)  prevention  or  (b)  cleanup 
of  oil  spills  for  each  fiscal/calendar  year 
since  I965. 

20.  Specify  how  many  dollars  the  corporation  spent 
for  research  and  development  relating  to: 

a^   exploration  for  oil 
bj  development  and  production  from  oil  reserves 
Q.\  distribution  of  oil  and  oil  derived  products 

dj   refining  of  oil 
e)  prevention  of  oil  spills  resulting  from 

causes  listed  in  (a)-(d)5  respectively 
f)  cleanup  of  oil  spills  resulting  from  causes 

listed  in  (a)-(d)5  respectively,  for  each 
fiscal/calendar  year  since  I965. 

Except  for  trade  secrets,  or  other  financial  inform.ation 
which  may  be  privileged  or  confidential,  pursuant  to  Section 
6(f)  of  the  Federal  Trade  Commission  Act,  the  answers  to 
questions  1  to  I3  in  support  of  advertising  obtained  by  the 
Commission  pursuant  to  this  letter  will  be  made  available  to 
the  public  under  such  teims  and  conditions  as  the  Commission 
may  from  time  to  time  determine.   In  addition,  the  Commission 
may  release  summaries,  reports,  indices,  or  such  other  publica- 

tions which  will  inform  the  public  about  material  delivered  or 
not  delivered  to  it  hereunder. 

You  are  requested  to  provide  your  answers  within  30  days. 

Thank  you  for  your  cooperation. 

By  direction  of  the  Commission. 

Charles  A.  Tobin 
Secretary. 

Send  answers  to: 

Richard  B.  Herzog, 
Assistant  Director  for 

National  Advertising, 
Federal  Trade  Commission, 
Washington,  D.C.   2058O 
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FEDERAL  TRADE  COMMISSION 

WASHINGTON.  D.  C.    20580 

OFFICE  OF  THE  SECRETARY 

Mr.  John  K.  McKinley,  President 
Texaco,  Inc. 
135  East  42nd  Street 
Nev;  York,  New  York  1001? 

Dear  Mr.  McKinley: 

The  Federal  Trade  Commission  is  presently  considering 
various  aspects  of  your  company's  advertising  in  the  environ- 

mental and, energy  areas.   In  this  regard,  the  following  ad 
sponsored  by  your  company  is  being  considered. 

Ad  Title       Publication/Network/       Date 
  Program    

1.     "Back  to  the  Sea"      NBC  -  TV  January  1,  197^ 

In  connection  with  our  Investigation  and  evaluation  of 
this  ad,  we  request  that  Texaco  Corporation  answer  the  questions 
listed  belov;  as  they  pertain  to  the  claim  stated. 

V/hen  the  name  of  your  company  is  used  herein,  such  reference 
is  to  be  understood  to  refer  to  all  forms  of  business  organiza- 

tions -- 

i)    which  are  wholly  or  partially  controlled  by  you; 
ii)   which  were  in  the  past  wholly  or  partically  controlled 

by  youj 
fiii)   in  which  your  company  has  any  financial  interest; 
(iv)   in  which  your  company  has  had  any  financial  interest 

in  the  past; 
(v)    which  have  a  contractual  relationship  with  your 

corporation. 

Claim: 

"...dozens  of  safety  devices  keep  an  around-the- 
clock  check  on  the  drilling  well. 

And  highly  trained  men  always  keep  an  eye  on  the 
safety  devices.   V/here  their  eyes  can't  see... 

TV  cameras  are  watching  for  them. 

And  sittin.^  on  each  well  .  .  .  are  blowout  preventers 

...that  can  quickly  close  the  well  if  necessary." 
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!>Ir .  John /IcKinley.  Preside: 

1.  A)   List  all  the  difierer.t  t:~es  cf  oil  spill 
prevention  devices  us^i  c"  _e:-:£.2^  in  drilling 
and  provide  a  corr.prer.e:'-.sive  e:-:plar.aticn  of  each 
of  their  modes  of  cpera-icn. 

3)   Indicate  v:hich  cf  z':-.e   ievices  listed  in  (A) 
are  required  to  be  ussi  "c"  rr.e  "J.£.  Geological 
Survey,  the  U.S.  Coast  3uari,  The  Znviron-nental 
Protection  Agency,  cr  c^her  gzverrj-iental  regulations, 
insurance  requirer/.er.Ts  zr   ur.icr.  contracts. 

2.  A)   Indicate  vrhich  zf   the  listed  devices  in 

question  1  are  manually  rperated  and  -.•;hich 
operate  totally"-  autor.-.ati^ally. 

B)   Indicate  v:hich  devices  are  l-iept  under  closed 
circuit  T\'    surveillance. 

A)   Indicate  the 
drilling  rig  for 
day  monitoring  o^ 
listed  in  oaragrs 

-.ployed  on  each 
:  rf  24  hour  a 
"ety  devices 

B)  Indicate  the  1^ 

and  any  other  spec' 
by  the  men  named  ir 
which  qualify  them 
cited  safety  device 

4.  Discuss  fully  all  ■ 
considered  in  detei 
of  a  well  by  the  u; 
"necessary" . 

,  e^rperience, 
13  achieved 'A)    above 

r-oerate  the 

:  which  are 
:he  closing 
■re venter  is 

For  each  different 

question  1,  indica- 
1905  when  that  t^.-p^ as  intended.  Indie 
resulted  in  the  sp: 
of  the  soill  in  ea^: 

e  listed  m 
se  instances  since 
.=  failed  to  operate 
:r.i:   of  those  failure; 
and  the  quantity 
iai_ure . 

6.  For  the  period  frc: 
1973,  submit  a  cop; 
of  none  om.pl ia.nce  r^ 

shut-ins)  for  the  • 

9:9  to  December  31> 
list  of  all  notices 
:  ̂ e.g,,  v:arnings, 
.nv  at  o  lie  able 
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OCS  Order,  relating  to  the  prevention  of  oil 
spillage,  promulgated  by  the  U.S.  Geological 
Survey  under  provision  of  30  CFR  250,  £t  seq. 
(Group  this  list  by  OCS  Order  No.,  subsection  and 
subparagraph.)   State  all  relevant  circumstances 
surrounding  the  issuance  of  each  such  notice,  the 
nature  of  the  sanction  applied,  the  date,  the 
lease  number,  the  platform  number,  the  well 
number,  and  the  location  for  each  noncompliance 
listed. 

7.  Explain  all  the  circumstances  surrounding  the 
recent  action  of  the  Geological  Survey  in  the 
matter  of: 

/Texaco  -  OCS  -  1310  So.  Marsh  Island  Block  217, 
Platform  A. 

8.  Submit  a  copy  of  all  quarterly  failure  analysis 
reports  on  malfunctions  submitted  to  the  Geological 
Survey  pursuant  to  OCS  Order  No.  5(8) (3) (5)  since 
June  1972. 

9.  Provide  a  copy  of  all  written  reports  or  m.emorandums 
of  oral  reports  maile  pursuant  to  requirement  of  CCS 
Order  No.  7(2) (B)  August  25,  I969,  broken  down  in 
the  following  manner: 

(1)   spills  less  than  I5  barrels;  (2)   spills 
between  15  and  50  barrels;  (3)   spills  more  than 
50  barrels. 

10.   Indicate  whether  your  company  submitted  or  expected 
to  submit  a  bid  for  OCS  Sale  No.  33,  Proposed  197^ 
Outer  Continental  Shelf  Oil  and  Gas  General  Sale, 
Offshore  Louisiana.   If  so,  did  the  company  itself, 
or  in  combination  with  ethers  submit  any  statement 
to  the  Bureau  of  Land  Management,   Department  of 
the  Interior,  for  inclusion  in  BLM's  Draft  Environ- 

mental Impact  Statement  on  th.e  sale?   If  it  did 
s'jbmit  such  statement,  subm.it  a  complete  copy 
thereof. 
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In  addition  to  the  specific  questions  listed  above, 
please  provide  the  following  general  information  regarding 
advertising  by  your  corporation. 

11.  Specify  the  date,  publications,  programs  and 
networks  in  which  the  paraphrased  claims  included 
in  this  letter  have  appeared. 

12.  Submit  copies  of  all  documents  prepared  at  any 
time:   relating  to  the  decision  to  disseminate, 
the  intended  audience  for,  effects  or  benefits 
to  the  corporation  of,  content  or  images  to  be 
conveyed  by,  or  understanding  or  recall  of  the 
claims  referred  above,  including  but  not  limited 
to  the  budget  justification  either  individually, 

or  in  the  aggregate  therefor,  board  of  director's 
minutes  relating  thereto,  and  all  documents  show- 

ing the  relationship  between  such  advertising 
and  retail  or  wholesale  product  or  service  sales 
both  current  and  future,  shareholder  or  investor 
relations,  lending  and  insuring  company  relations, 
stock  price  or  other  capitalization,  or  employee 
relations  or  recruitment,  both  managerial  and 
non-managerial . 

13.  Siabmit  copies  of  all  documents  which  indicate 
the  extent  to  which  the  claims  were  or  were  not 
disseminated  in  connection  with  any  attempt  to 
influence  the  general  public,  or  segments  thereof, 
with  respect  to  legislative  matters,  elections, 
or  referendums  or  to  influence  the  actions  of 
any  agency  of  government,  indicating  with  respect 
to  such  claims  which  of  the  aforesaid  purposes 
was  associated  with  each  such  section  of  the  claim. 

14.  Specify  how  many  dollars  has  the  corporation 
spent  to  pay  for  advertising  in  all  media  for 
each  fiscal/calendar  year  since  1965.   Indicate 
the  percentage  of  total  sales  this  represents 
for  each  year. 

15.  Indicate  how  many  dollars  has  the  corporation 
spent  for  corporate  image  advertising  not  directed 
to  the  sale  of  any  particular  product  for  each 
fiscal/calendar  year  since  1965. 
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16.  Specify  how  many  dollars  the  corporation  has 
spent  for  all  advertising  concerning  research, 
development  and  implementation  of  methods  and 
devices  for  the  (a)  prevention  or  (b)  cleanup 
of  oil  spills  for  each  fiscal/calendar  year  since 
1965. 

17.  Specify  how  r..any  dollars  the  corporation  spent 
for  research  and  development  relating  to: 

aj   exploration  for  oil 
hS  development  and  production  from  oil  reserves 

c^  distribution  of  oil  and  oil  derived  products 
d\      refining  of  oil 
e)  prevention  of  oil  spills  resulting  from 

causes  listed  in  (a)-(d),  respectively 
f)  cleanup  of  oil  spills  resulting  from 

causes  listed  in  (a)-(d),  respectively, 
for  each  fiscal/calendar  year  since  I965. 

Except  for  trade  secrets,  or  other  financial  information 
which  may  be  privileged  or  confidential,  pursuant  to  section 
6(f)  of  the  Federal  Trade  Commission  Act,  the  answers  to 
questions  1  to  10  in  support  of  advertising  obtained  by  the 
Commission  pursuant  to  this  letter  will  be  made  available 
to  the  public  under  such  terms  and  conditions  as  the  Commission 
may  from  time  to  time  determine.   In  addition,  the  Commission 
may  release  suiiunaries,  reports,  indices,  or  such  other 
publications  which  will  inform  the  public  about  material 
delivered  or  not  delivered  to  it  hereunder. 

days 
You  are  requested  to  provide  your  answers  within  30 

Thank  you  for  your  cooperation. 

By  direction  of  the  Commission. 

Send  answers  to: 

Charles  A.  Tobin 
Secretary 

Richard  D.  Herzog 
Assistant  Director  for  National  Advertising 
Federal  Trade  Commission 

Washincton,  D.C.   20580 
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FEDERAL  TRADE  COMMISSION 

WASHINGTON.  D.  C.    20580 

OFFICE  OF  THE  SECRETARY 

Mr.  r.  ?..  I:r  =  ey.  President, 

Gulf  Cil  rem :r=-icn. 
Gulf  Euil:ir.r. 

Pittsburc:\,  ?e:-nsylvania   15219 

Dear  Mr.  I:r=ey: 

The  ?eiera.l  Traie  Ccrrjnission  is  presently  considering 
various  asr-c-CTS  cf  ycur  cO'Tipany  advertising  in  the  environ- 

mental ares..   In  -chis  regard,  the  follov/ing  ad  sponsored  by 
your  ccrp-ra-icr.  is  being  considered. 

Aj  ri~le       Fublication/Netv:ork/       Date 
  Program   

1.     "P.cga"  NBC  -  TV         August  l6,  1972 

In  c::".r.e2-i:r:  vrit-h  our  investigation  and  evaluation  of 
these  S.ZS;    vre  recues-::  that  Gulf  Oil  Corporation  ansvrer  the 
questirr.s  listei  celc'.v  as  they  pertain  to  the  claims  stated. 

V.T^en  the  r.ar/.e  zf   your  ccr.pany  is  used  herein,  such  reference 

is  to  be  ur.iers"  :ca  to  refer  to  all  forms  of  business 

organiza-i:-s  -- 

i)    vrhich  are  vrholly  or  partiallj^  controlled  by  you; 
ii)   v;hich  vrere  in  the  past  wholly  or  partially  controlled 

iii)   in  vrhich  ycur  company  has  any  financial  interest; 
iv)    in  vrhich  ycur  ccripany  has  had  any  financial  interest 

v)    vrhich  have  a  contractual  relationship  with  your 

Claim: 

"I'r.  going  to  pollute  ...  some  of  the  purest 
vra-er  in  -he   vrorld .  .  .   First,  salt  --  like  you 
fir.j  in  brackish  v;ater  near  the  ocean  now  some 

".-.agnesium  chloride  and  sodiu:::  sulfate  ...now 
srr.-.e  ferric  sulfate  and  sulfuric  acid,   and 

T.z\:   t:  -cr>  it  all  off,  chemical  wastes  and  dyes. 
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Mr.  B.  R.  Dorsey,  President  -2- 

The  people  at  Gulf  have  come  up  with  a  process 
that  V7ill  take  foul  water,  even  this  and  clean 

it  up.   It's  called  tlie  Gulf  Reverse  Osmosis 
System.   And  in  spite  of  its  big  name,  it's 
simple  and  efficient." 

1.  A)   Describe  comprehensively  the  scientific 
principles  on  which  the  Gulf  Reverse  Osmosis 
System  operates. 

B)   Indicate  the  inventor  thereof,  whether  he 
is  affiliated  with  Gulf,  the  date  of  its  discovery, 
and  v/hether  the  system  has  been  patented  by  Gulf, 
if  so  give  its  patent  number. 

2.  List  all  presently  known  operating  users  of  the 
Gulf  Reverse  Osmosis  System. 

3.  List  all  known  (i)  commercial  and  (ii)  experimental 
operations  of  reverse  osmosis  units,  and  describe 
the  function  (what  chemicals  it  is  used  to  filter 
out)  of  each  respectively. 

4.  1)   Define  the  term  "chemical  waste"  as  used  in the  context  of  the  ad. 

2)   Submit  a  copy  of  the  definition  of  "chemical 
waste"  as  used  by  the  Environmental  Protection 
Agency  (EPA)  or  the  Council  on  Environmental 
Quality  (CEQ)  in  the  context  of  water  pollution, 

5.  A)   Indicate  specifically  whether  each  such 
"chemical  waste"  mentioned  in  the  ad  is  an 
organic  or  inorganic  substance. 

6.  Indicate  for  each  type  of  "chemical  waste"  listed 
in  (5)  the  source  from  which  it  is  derived. 

7.  Specify  all  known  "chemical  wastes"  for  which  the 
process  has  been  found  to  be  effective,  and  the 
extent  of  such  filtration  in  each  case. 
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Mr.  B.  R.  Dorsey,  President 

8.  Specify  any  limitations  which  exist,  on  the 
use  of  the  Gulf  Reverse  Osmosis  System  for  the 
removal  of  pollutants,  from  (i)  streams,  (ii) 
rivers,  (iii)  lakes,  (iv)  oceans  and  (v)  other 
water  bodies, respectively. 

9.  Explain  clearly  and  comprehensively  how  the  Gulf 
Reverse  Osmosis  System  take[s]  foul  water  containing 
salt,  magnesium  chloride,  sodium  sulfate,  ferric 
sulfate,  sulphuric  acid  and  chemical  wastes  and 

clean[s ]  it  up" . 

10.  Describe  comprehensively  what,  if  anything,  has 
to  be  done  v/ith  each  of  the  different  pollutants 
after  they  have  been  removed  from  the   foul 

water"  by  the  System,  to  enable  environmentally 
safe  disposal  of  them  without  further  pollution 
of  the  environment. 

11.  A)   State  comprehensively  all  the  reasons  which 
serve  as  reasonable  basis  for  your  calling  the 

operation  of  the  Gulf  System  "simple". 

B)  Specifically,  discuss  all  the  references 
considerations  used  by  experts  in  the  field 
of  water  pollution  cleanup  to  determine  the 
relative  simpleness  of  the  operation  of  a 
device  or  method  used  for  the  complete  cleaning 
up  of  all  the  different  types  of  pollution  in 
water  bodies. 

C)  Indicate  whether  any  scientific  or  govern- 
mental body  officially  concerned  with  the  effective 

cleanup  of  polluted  water  has  found  this  Gulf 

system  "simple".   If  so,  state  the  name  of  such 
organization,  its  professional  credentials,  the 
date  of  such  finding  and  all  relevant  circumstances 
on  which  such  finding  was  made. 

12.  A)   Describe  comprehensively  all  the  reasons  v/hich 
serve  as  reasonable  basis  for  your  calling  the 

system  "efficient". 
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Dorsey,  Presiaent -4- 

B)  Specifically,  ci; 
relevant  reference  c 
into  the  deterr.inati 

cleaning  systerr.   is    "( 

-sively  all 
vrhich  enter 
■.r  i:cllution 

C)  Indicate  specif icall:'.  "'r.^- 
mination  of  "eff icier.cy"  ta'r'.es 
cost  of  operation  of  £nvirc;'.:-..e: of  the  removed  iDollutar.ts . 

r  such  deter- .~c  ace  runt  the 

.lly  safe  disposal 

D)  Indicate  whether  any 
body  concerned  with  the  e: 
v:ater  has  found  the  syste: 

the  name  of  such  orgar.iza' 
credentials,  the  date  cf  . 
relevant  circurr.star.ces  cr. 
made . 

"ic  cr  governmental 
■   cleanup  of  polluted 
lent''.   If  so,  state 
:s  professional 
ding  and  all 
uch  find  ins;  v:as 

13.  A)  indicate  v/hether  zr.y  gc 
v:ith  the  cleanuc  cf  rclLuTe 

the  feasibility"  of  using  Th System  for  the  eliminaticn 
If  so,  identify  the  srurce  : 
including  its  profess icnal  ; 
date  of  such  analysis.  Znd 
analysis  has  recommenced  us^ 
System  in  a  planned  cpera-^i 
v;ithin  5  years  from  zhe    dat 

14.  A)   Discuss  the  success  cf 
Gulf  Reverse  Osm.csis  System 

:t  agency  concerned 
•  regies  has  analyzed 
?.e verse  Osmosis 
.uTants  from  v:ater. 
the  analysis 
:ir.ls,  and  the 
rheTher  such 
le  3ulf  Reverse 
m_mercial  facility 
ich  analysis. 

rraticn  of  the 

3)  Specifically,  describe 
•time  that  the  System  has  s 
continuously  before  being  : 
cessity  for  any  servicing. 

r.gest  period  of 
incticned 

.rn  cut  of  ne- 

C)   Indicate  the  nature 
each  interval. 

g  dene  at 

D)  Indicate  if  there  are 
have  to  be  regularly  chan; 

other  chem.ical  or  biclcgi' 
by  the  nature  of  the  cper: 
System. 

:al  rarts  v:hich 
ccrrosion  or 
necessitated 
:>:eur  cf  the 
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Mr.  B.  R.  Dorsey,  President 

15.  Indicate  if  there  are  any  pollutants  for  whose 
removal  the  System  is  presently  inoperative  due 
to  the  inherent  nature  of  the  makeup  of  the 

System's  constituent  elements,  such  as  the  pump, or  membrane  construction. 

16.  Indicate  whether  Gulf  uses  the  System  to  eliminate 
water  pollution  caused  by  any  of  its  operations. 
If  so,  which  ones,  and  with  what  result?   If  not, 
why  not? 

In  addition  to  the  specific  questions  listed  above, 
please  provide  the  following  general  information  regarding 
advertising  by  your  corporation: 

17.  Specify  the  date,  publications,  programs  and  networks 
in  which  the  paraphrased  claims  included  in  this 
letter  have  appeared. 

18.  Submit  copies  of  all  documents  prepared  at  any 
time:   relating  to  the  decision  to  dir,seminate, 
the  intended  audience  for,  effects  or  benefits 
to  the  corporation  of,  content  or  images  to  be 
conveyed  by,  or  understanding  or  recall  of  the 
claims  referred  to  above,  including  but  not 
limited  to  the  budget  justification  either 
individually,  or  in  the  aggregate  therefor,  board 
of  directors  minutes  relating  thereto,  and  all 
documents  showing  the  relationship  between  such 
advertising  and  retail  or  wholesale  product  or 
service  sales  both  current  and  future,  shareholder 
or  investor  relations,  lending  and  insuring 

company  relations,  stock  price  or  other  capitali- 
zation or  employee  relations  or  recruitment,  both 

managerial  and  non-managerial. 

19.  Submit  copies  of  all  documents  which  indicate  the 
extent  to  which  the  claims  were  or  were  not 
disseminated  in  connection  with  any  attempt  to 
influence  the  general  public,  or  segments  thereof, 
with  respect  to  legislative  matters,  elections, 
or  referendums  or  to  influence  the  actions  of  any 
agency  of  government,  indicating  with  respect  to 
such  claims  which  of  the  aforesaid  purposes  was 
associated  with  each  such  section  of  the  claim. 
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Mr.  3.  R.  Dorsey,  President  -6- 

20.  Specify  hov^  many  dollars  has  the  corporation 
spent  to  pay  for  advertising  in  all  media  for 
each  fiscal/calendar  year  since  19^5.   Indicate 
the  percentage  of  total  sales  this  represents 
for  each  year. 

21.  Indicate  hov;  many  dollars  has  the  corporation 
spent  for  corporate  advertising  not  expressly 
directed  to  the  sale  of  any  particular  product 
for  each  fiscal/calendar  year  since  1955- 

22.  Specify  how  many  dollars  the  corporation  has 
spent  for  all  advertising  concerning  research, 
development  and  imxlementation  of  use  of  devices 
for  the  cleanup  of  water  pollution  for  each 
fiscal/calendar  year  since  I965. 

23.  Specify  hov;  m.any  dollars  the  corporation  spent 
for  research  and  development  of  water  pollution 
control  technology  for  each  fiscal/calendar  year 
since  19o5. 

Except  for  trade  secrets,  or  other  financial  information 
which  may  be  privileged  or  confidential,  pursuant  to  section 

6(f)  of  the  Federal  Trade  Comjnission  Act,  the  ansv.'ers  to 
questions  1  thru  I6  in  support  of  advertising  obtained  by 

the  ComjTiission  pursuant  to  this  le'tter  will  be  made  available to  the  public  under  such  terms  and  conditions  as  the  Comjnission 
may  from  time  to  time  determine.   In  addition,  the  Comjnission 
m.ay  release  summaries,  reports,  indices,  or  such  other 
publications  which  will  inform  the  public  about  material 
delivered  or  not  delivered  to  it  hereunder. 

You  are  requested  to  provide  your  answers  within  30 
days . 

Thank  you  for  your  cooperation. 

By  direction  of  the  Coinmission. 

Send  answers  to: 

Charles  A.  Tobin 
Secretary 

Richard  E.  Herzog 
Assistant  Director  for  National  Advertising 
Federal  Trade  Comjnission 

V:ashington,  D.C.   20580    -  125  - 
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OFFICE    OF 

FEDERAL  Trade  Commission 
WASHINGTON.  D.  C.  20580 

<E  SECRETAR1 

I-ir.  Randall  Meyer,  President 
Exxon  Company,  U.S.A. 
803  3ell  Avenue 
Houston,  Texas   77002 

Dear  Mr. 
;yer: 

The  Federal  Trade  eom:rilssicn  is  p: 

various  aspects  of  your  company's  adve; 
mental  and  energy  areas.   In  this  rega: 
sponsored  by  your  corporation  are  cein: 

;tly  considering 

ng  in  the  environ- :he  following  ads 
:Sidered : 

Ad  Title       Publi 
Lcaticn  '::et:-:cr>  ■' Frcsrar. 

Date 

1. 
"Blowout  Preventer" 

"5:  -  TV 
March  17,  1973 

2. 
"Shrir.ping" 

::=:  -  rv  . March  l8,  1973 

3. 

"Bottom-Tension  Boora" 
Cc-i-entary February  1974 

In  connection  with  our  inves' 
these  ads,  we  request  that  Zxxcn  , 
Questions  listed  below  as  they  ::e: 

nd  evaluation  of 
n  ansv/er  the 
he  claims  stated. 

V.Tien  the  name  of  your  company  is  us: 
is  to  be  understood  to  refer  to  all 

organizations  — 

.n,  such  reference 
;f  business 

1)    v.'hich  are  wholly  or  partially 
ii)   v.'hich  were  in  the  past  v;h:lly 

by  you; 
iii)   in  v:hich  your  company  has  any 
iv)   in  which  your  company  has  r.zz 

in  the  past; 

v.'hich  have  a  contractual  rela- 
corporation. 

(V) 

Claim: 

"V.'e're  taking  you  accari  tr 
of  the  v/ays  we  guard  acains' 
oil  spills  when  v:e  drill. 

:lled  by  you; 

'tially  controlled 

:ial  interest; 

.nancial  interest 

.p  v:ith  your 

•ou  one 

.tial 
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Mr.  Randall  Meyer,  President 

This  4o  ton  device  is  designed  to  prevent 

blowouts ..." 

"if  unexpected  pressures  are  encountered, 
it  will  control  them  until  normal  drilling 

can  be  resumed . " 

"in  completing  over  I5OO  wells  in  US  waters 
over  the  years,  we've  rarely  had  to  call  on 
ourblowout  preventers  to  do  their  job.  But 

when  we  have,  they've  done  it  well." 

1.  Submit  a  complete  definition  of  a  "blowout",  citing the  source  of  such  definition. 

2.  Indicate  whether  a  blowout  always  results  in  an 
oil  spill. 

3.  A)   List  all  known  devices  which  exist  for  the 
prevention  of  blowouts,  with  a  complete  explanation 
of  their  operation. 

B)   Specifically,  indicate  whether  each  such 
listed  device  is  fully  automatic  or  is  manually 
operated . 

4.  Specify  whether  Exxon  has  always  used  blowout 
preventers  on  (A)  drilling  and  (B)  producing, 
(i)  on-land  and  (ii)   off-shore  rigs  for  the  past 
10  years  to  date. 

5.  A)   Has  Exxon  ever  had  any  blowouts  on  (A)  drilling 
or  (b )  producing,  (i)  off-shore  or  (ii)  on-land 
wells  after  its  personnel  activated  the  blow-out 
preventer? 

B)  Explain  all  circumstances  causing  each  such 
failure  in  the  past  10  years. 
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Mr.  Randall  Meyer,  President 

6.  Has  Exxon  ever  had  any  blow-outs  on  a  (A)  drilling 
or  (B)produ3ing  rig,  either  (i)  off-shore  or  (ii) 
on-land,  because  a  blowout  preventer  V7as  not 
activated  when  it  was  found  later  to  have  been 
necessary  to  do  so?   If  so,  explain  all  the 
relevant  circumstances  surrounding  each  such 
occurrence. 

7.  How  many  employees  of  Exxon  for  each  of  the  past 
10  fiscal/calendar  years,  have  been  disciplined 
for  violation  of  either  government  promulgated 
regulations  or  company  promulgated  procedures 
relating  to  the  prevention  of  oil  caused  pollution 
of  the  environment? 

8.  Explain  fully  how  the  blowout  preventers  used  by 
Exxon  operate  so  as  to  justify  the  following  claim: 

"if  unexpected  pressures  are  encountered, 
it  [the  blovrout  preventer]  will  control 

them  until  normal  drilling  can  be  resumed." 

Include  in  such  explanation  a  complete  definition 
of: 

A)  "control"  as  used  in  the  (1)  trade,  and  in  the 
safety  and  environmental  regulatory  contexts  and 
(2)  how  it  is  used  in  the  context  of  the  ad; 

B)  "unexpected  pressures"  as  used  in  the  context of  the  ad. 

9.  A)   Indicate  whether  "unexpected  pressures"  are encountered  only  in  drilling  operations? 

B)  If  not,  explain  whether  they  may  also  be 
encountered  during  production  operations? 

C)  To  the  best  of  your  knowledge,  can  blow-outs 
occur  during  production  operations?   If  so,  explain 
all  circumstances  which  may  cause  such  occurrences. 
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Mr.  Randall  L'eyer,  President 

10.  Does  Exxon  (1)  novj  or  ( 
blow-out  preventers  cur 
If  not,  explain  all  res. 

the  past  use[d] 

ion  operations? 
nuse . 

11.  A)  For  the  period  Jar.U' 
1973,  submit  a  copy,,  an 
of  noncompliance  receiv: 

shut-ins)  for  the  viola- 
Order,  relating  -to  the  : 
promulgated  by  the  U.S. 
provision  of  30  OF?.  2^: 
by  CCS  Order  No.,  suc-s 

3)  State  all  relevan"  ; the  nature  of  the  sar.^t: 

lease  number,  the  pla~f and  the  location  of  eac; 

lro9  to  Decer.ber  31, 
a  list  of  all  notice.s 

you  (e.g.,  warnings, 
■f  any  applicable  CCS 
.ticn  of  oil  spillage 
gical  Survey  under 
ec .   (Croup  this  list 
.  ar.i  sub-paragraph.  ) 

:=~ances  of  each  notice 
-lied,  the  date,  the 

::;.■;: er,  the  well  number, :c::.oliance  listed. 

12.  Explain  all  the  circur.-S":?,: recent  action  of  the  V.S. 
the  matter  of:  Ex>:cr.  -  V 
Timbalier,  Block  53.  -ff- 

13.  Subr.it  a  copy  of  all  quar 

reports  on  malfui".c~i:r.s  5 
Survey  pursuant  to  CTS  Cr 
June  5,  1972. 

14.  Provide  a  copy  of  all  vrri 
of  oral  reoorts  made  ruvs 

Order  No.  7(2)  (3)  since  .-. 
in  the  following  manner: 

rrrunding  the 
ical  Survey  in 
S  -  0421  South 
cuisiana. 

'ailure  analysis 

d  -0  the  Geological 

5(3)(E)(5)  since 

orts  or  memorandurr.s 
re-iuirem.ent  of  OCS 

>,  19-?,  broken  dov:n 

(1)   spills  less  th; 2)   spills  betvreer 
than  50  barrels. 

Claim: 

More  than  tv^enty  : 

they  were  seeing  ~: 
of  life.  They  v:er^ 
had  just  begun  off: 

'Lm::ers  -nougnt 
era  —  and  a  v'ay 
ecause  oil  drilling 
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Mr.  Randall  Meyer,  President  -5- 

Shrimp  are  one  of  the  most  delicate  marine 
creatures  and  despite  our  assurances  that  the 
shrimp  and  oil  industries  could  live  together 
in  harmony,  few  fishermen  believed  it. 

Now  the  wells  are  here  by  the  thousands,  and  the 
shrimp  are  still  here  by  the  millions. 

Exxon  doesn't  claim  credit  for  good  shrimping, 
but  we  don't  seem  to  have  done  it  any  harm." 

15.   Submit  copies  of  all  scientifically  controlled 
studies  done  by  or  for  Exxon  in  the  past  20  years 
(specifying  its  author,  his  professional 
qualifications,  the  date  of  the  study,  the 

area  studied,  and  such  author's  relationship 
with  Exxon)  to  determine  the  effect  of  oil 

spills  caused  by  Exxon's  or  any  other  company's 
oil  drilling,  production  or  transportation 
operations  in  the  Gulf  of  Mexico,  on  (A)  the 
well  being  of  all  the  different  species  of  shrimp 
broken  down  by  different  age  groups  thereof  within 
(i)  the  open  waters  and  (ii)  the  estuaries  of  the 
Gulf  of  Mexico;  and  (B)  all  the  marine  life  within 
the  Gulf  of  Mexico. 

Claim: 

"How  Exxon's  new  floating  fence  corrals  oil  spills, 

"Containing  an  oil  spill  in  calm  water  is 
no  great  trick.   The  tricky  part  is  confc  aining 

it  in  rough  water.   And  we're  pretty  sure  that 
Exxon  has  developed  a  device  that  can  be  used 
in  rough  water. 

It's  called  a  Bottom-Tension  Boom. 

As  safe  as  offshore  drilling  and  tanker 
operations  are,  there  is  always  the  possibility 
of  a  spill.   But  tests  have  shown  that  the 

bottom-tension  boom  works." 
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Mr.  Randall  Meyer,  President 

16.   Define  what  you  mean  by  the  following  terms  as 
used  in  the  context  of  the  ad  and  hov;  such  terms 
are  defined  by  agencies  of  the  government  who, 
under  pertinent  contingency  plans,  are  in  charge 
of  directing  cleanups  of  oil  spills  on  water: 

"rough" 

ii)    "containing" 

17.  Indicate  if  there  are  any  limitations  to  the  use 
of  this  device  for  the  containment  of  oil  spills. 

18.  a)   Indicate  whether  this  device's  use  has  been 
observed  and/or  approved  by  either  the 

1.  US  Coast  Guard 

or 

2.  US  Geological  Survey 

or 

3.  Enviornmental  Protection  Agency 

b)   If  the  answer  to  part  (a)  of  this  question 
is  affirmative,  please  submit  copies  of  all 
reports  and  analyses  based  upon  such  observation 
or  approval. 

19.  Indicate  the  number  of  oil  spills  which  have  occurred 
in  each  of  the  past  5  calendar/fiscal  years  in  off- 

shore operations  around  the  coasts  of  the  continental 
US  involving  tankers  of  your  company. 

20.  Indicate  whether  your  company  submitted  or 
expected  to  submit  a  bid  for  OCS  Sale  No.  33, 
Proposed  197^  Outer  Continental  Shelf  Oil  and 
Gas  General  Sale,  Offshore  Louisiana.   If  so, 
did  it,  or  in  combination  with  others,  submit 
any  statement  to  the  Bureau  of  Land  Management, 

Department  of  the  Interior,  for  inclusion  in  BLM's 
Draft  Environmental  Im.pact  Statement  on  the  Sale? 
If  it  did  submit  such  statement,  submit  a  complete 
copy  thereof. 
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Mr.  Randall  Meyer,  President  -7- 

In  addition  to  the  specific  questions  listed  above, 
please  provide  the  following  general  information  regarding 
advertising  by  your  corporation. 

21.  Specify  the  date,  publications,  programs  and 
networks  in  which  the  paraphrased  claims  included 
in  this  lett-er  have  appeared. 

22.  Submit  copies  of  all  documents  prepared  at  any  time: 
relating  to  the  decision  to  disseminate,  the  intended 
audience  for,  effects  or  benefits  to  the  corporation 
of,  content  or  images  to  be  conveyed  by,  or  under- 

standing or  recall  of  the  claims  referred  to  above, 
including  but  not  limited  to  the  budget  justification 
either  individually,  or  in  the  aggregate  therefor, 

board  of  director's  minutes  relating  thereto,  and 
all  documents  showing  the  relationship  between  such 
advertising  and  retail  or  wholesale  product  or  service 
sales  both  current  and  future,  shareholder  or  investor 
relations,  lending  and  insuring  company  relations, 
stock  price  or  other  capitalization  or  employee 
relations  or  recruitment,  both  managerial  and  non- 
managerial. 

23.  Submit  copies  of  all  documents  which  indicate  the 
extent  to  which  the  claims  were  or  were  not  dis- 

seminated in  connection  v.'ith  any  attempt  to  influence 
the  general  public,  or  segments  thereof,  with  respect 
to  legislative  matters,  elections,  or  referendums 
or  to  influence  the  actions  of  any  agency  of  govern- 

ment, indicating  with  respect  to  such  claims  which 
of  the  aforesaid  purposes  was  associated  with  each 
such  section  of  the  claim. 

24.  Specify  how  many  dollars  has  the  corporation  spent 
to  pay  for  advertising  in  all  media  for  each  fiscal/ 
calendar  year  since  1965.   Indicate  the  percentage 
of  total  sales  this  represents  for  each  year. 

25.  Indicate  how  many  dollars  has  the  corporation  spent 
for  corporate  image  advertising  not  expressly 
directed  to  the  sale  of  any  particular  product 
for  each  fiscal/calendar  year  since  1965. 
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Mr.  Randall  Meyer,  President 

25. 

26. 

Specify  how  many  dollars  the  corporation  has 
spent  for  all  advertising  concerning  research,, 
developinent  and  implementation  of  methods  and 
devices  for  the  (a)  prevention  or  (b )  cleanup 
of  oil  spills  for  each  fiscal/calendar  year 
since  19^5. 

Specify  how  many  dollars  the  corporation  spent 
for  research  and  development  relating  to: 

a^   exploration  for  oil 
bj  development  and  production  from  oil  reserves 
cS  distribution  of  oil  and  oil  derived  products 
6)      refining  of  oil 
e)  prevention  of  oil  spills  resulting  from 

causes  listed  in  (a)-(d)j  respectively 
f )  cleanup  of  oil  spills  resulting  from  causes 

listed  in  (a)-(d),  respectively,  for  each 
fiscal/calendar  year  since  I965. 

Except  for  trade  secrets,  or 
which  may  be  privileged  or  confide 
6(f)  of  the  Federal  Trade  Com.missi 
questions  1  to  21  in  support  of  ad 
Commission  pursuant  to  this  letter 
to  the  public  under  such  terms  and 
Commission  may  from  time  to  time  d 
the  Commission  may  release  summari 
such  other  publications  which  will 
material  delivered  or  not  delivere 

other  financial  information 

ntial,  pursuant  to  section 
on  Act,  the  answers  to 
vertising  obtained  by  the 
will  be  made  available 
conditions  as  the 

etermine.   In  addition, 
es,  reports,  indices,  or 
inform  the  public  about 

d  to  it  hereunder. 

You  are  requested  to  provide  your  answers  within  30  days 

Thank  you  for  your  cooperation. 

By  direction  of  the  Commission. 

Charles  A.  Tobin 
Secretary 

Send  answers  to: 

Richard  B.  Herzog 
Assistant  Director  for  National  Advertising 

Federal  Trade  Commission 
V/ashington,  D.C.   2058O 
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IX.   EVALUATION  OF  ADS  SUBMITTED  IN  PETITION 

Although  the  staff  has  concluded  that  certain  environ- 

mental ads  warrant  investigation,  our  analysis  of  the 

advertisements  submitted  by  the  Congressional  petitioners 

leads  us  to  conclude  that  no  further  action  should  be  taken 

on  most  of  these  ads.   Exhibit  A  is  the  only  advertisement 

from  the  petition  that  has  been  selected  for  further  action; 

Exhibit  B  is  a  less  compelling  version  of  an  advertisement  we 

have  already  selected.   Our  reasons  are  set  forth  below. 

Copies  of  all  the  ads  referred  to  in  the  petition  are  appended 

to  the  petition  itself.  Appendix  A  of  this  memorandum.   A 

draft  letter  to  the  petitioners  explaining  the  actions  proposed 

herein  is  attached  as  Appendix  B. 

Exhibit  A  -  Shell  Oil  -  23  Kinds  of  Fish 

As  noted  above,  we  have  selected  this  ad  for  further 

action.   Our  reasons  for  so  doing  are  discussed  in  Section 

VII  (c) ,  supra. 
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Exhibit  B  -  Shell  Oil  -  Xan  In  Tank 

This  ad  contains  representations  about  three  devices 

used  to  help  clear  up  oil  spills  --  the  oil  herder,  the  oil 

recovery  barge  and  polyurethane  foan.   Our  preliminary  in- 

vestigation indicated  that  the  usefulness  of  the.^^e  devices 

is  very  limited  because  of  the  snail  range  of  conditions 

under  which  they  will  be  effective.   The  conditions  are  never 

adequately  explained  in  the  ad.   The  ad  attached  to  the  peti- 

tion uses  some  general  qualifying  language  stating  "the  fact 

is  ...  (the  devices)  ...  work  best  only  under  the  right  condi- 

tions."  The  staff  believes  that  this  qualifying  language  does 

not  adequately  state  the  limitations  of  the  devices.   These 

devices  do  not  work  well  under  conditions  ordinarily  encountered 

on  the  ocean.   Even  though  this  ad  could  be  subjected  to  attack, 

staff  is  recommending  that  two  other  Shell  ads  on  these  same 

oil  spill  devices  which  make  claims  for  their  operation  in  much 

stronger,  less  qualified  language  be  substituted  for  the  ad 

in  the  petition. 1/   Both  of  these  additional  ads  make  strong 

explicit  and  implicit  statements  regarding  the  "promising" 

nature  of  the  devices  without  adequately  discussing  the  limita- 

tions.  One  of  these  new  ads  uses  no  qualifying  language  whatsoever, 

1/  These  ads,  "Oil  Herder"  and  "Spending  Lots  of  Time  and 
Dollars,"  are  discussed  in  Section  VII  (.-.), (B  )  ,  supra. 
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The  sqbstituted  ads  appeal  to  an  environmentally  con- 

scious public  and  should  help  to  increase  sales  for  all 

Shell  Oil  products. 

Exhibit  C  -  Middle  South  Utilities 

No  follow  up  on  this  ad  is  recommended  because  it  is 

not  primarily  directed  toward  consumers.   The  ad  seeks  to 

present  a  message  to  potential  business  and  industries  who 

may  contemplate  moving  to  this  region  of  the  country.  Ads 

which  did  not  seek  a  consumer  response  were  eliminated. 

Notwithstanding  that  an  ad  such  as  this  one  is  likely  to 

elicit  economic  behavior  from  those  responding  to  it,  we 

preferred  that  the  first  corporate  image  ads  chosen  for 

investigation  be  those  which  are  likely  to  elicit  consumer 

response,  thus  posing  Wheeler-Lea  questions,  rather  than 

simply  unfair  competitive  practices. 

Exhibit  D  -  Tenneco  Ad  ~' 

Tenneco  claims  that  it  has  developed  a  new  off-shore 

platform  mounted  nuclear  plant  whose  "impact  on  the  landscape 

will  be  reduced  on  an  unobtrusive  silhouette  on  the  ocean's 

1/  Exhibit  E  is  a  notice  of  public  hearing  regarding  floating 
nuclear  power  plants  and  relates  completely  to  Exhibit  D. 
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horizon."   The  petitioners  do  not  appear  to  question  the 

scenic  element,  but  rather  cite  the  claim  as  a  definitive 

staternent  on  the  iripact  of  off-shore  nuclear  plants  when 

the  AEC  has  expressed  concern  about  any  such  impact.   VJe 

do  not  read  this  language  as  either  expressly  or  impliedly 

claimin"  a  benign  effect  on  the  overall  environment  but, 

rather  only  representing  that  the  plant  will  not  cause  a 

scenic  blight.   We  have  no  reason  to  suspect  that  this  is 

not  so. 

Several  other  claims  in  this  ad  on  mufflers  and  emission 

control  devices  are  minor  and  provide  nothing  more  than  a 

simple  and  apparently  accurate  description  of  what  the  devices 

actually  do.   Thus,  the  Tenneco  ad  was  eliminated  because  the 

message  only  described  activities  of  the  company  which  were 

apparently  true,  and  did  not  carry  implications  which  might 

be  questioned. 

Exhibit  F  -  Champion  International 

The  Champion  International  ad  claims  that  "we  are  v/ell 

protected  from  futu.re  increases  in  the  cost  of  timber."   Staff 

has  concluded  that  the  representation  conveyed  is  literal. 

V/hether  the  price  of  plywood  has  risen  or  whether  Cham^pion 

is  likely  to  seek  increased  prices  for  lum.ber  is  not  spelled 

out  by  the  ad.   Other  claims  in  the  ad  --  not  cited  by  the 
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petition  --  ger.erally  focus  on  the  representation  that 

Char.pion  is  envirorji.entally  responsible.   Any  challenge 

that  Char.pic;-  is  environ:r.entally  irresponsible  vjould  have 

to  be  basec  cr.  zr.e   theory  that  the  representations  in  the 

ad  are  r.oz    zirztzal   corporate  behavior.   This  would  probably 

be  difficul-  to  prove  considering  the  conservation  projects 

underta'rier.  by  Chan.picr.  to  assure  a  continuing  supply  of 

timber,   rir.ally.  Ex:".ibi-  F  vjas  eliminated  because  the 

com.pany  sold  virtually  no  products  directly  to  consumiers. 

Zyj-.t'olz    3  -  Amoco  Progress  Report 

The  Arxco  aa  included  in  the  petition  discusses  various 

aspects  cf  The  energy  crisis,  makes  claims  regarding  refinery 

utilizrticn  and  expansion  for  the  last  five  years,  and  discusses 

the  company's  crude  oil  im.port  record.  Whether  these  repre- 

sentations are  accurate  is  essentially  at  issue  in  the  oil 

com.pan;."  an-i-irus*  litigation  and  these  m.atters  can  best  be 

raised  in  z'r.e   discovery  of  "che  anti-trust  case.   We  are  v;orking 

v;ith  the  Zureau  of  Ccm.petition  to  explore  ways  to  deal  v;ith  the 

advertising  in  z'r.e   bureau  of  Competition  suit. 

ZxhibJT  H  -  Mobil-Life  and  Death 

Several  -;.-ces  cf   claim.s  are  m^ade  in  this  advertisem.ent . 

The  ad  cerins  -.rizr.   a  series  of  general  statements  relating  to 
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the  oil  industry  as  a  whole:   Mobil's  first  type  of  claim 

describes  changes  in  the  life  of  an  oil  field;  states  that 

most  U.S.  fields  are  past  their  prime;  notes  the  length  of 

time  it  takes  a  field  to  develop  and  to  be  used  up;  and 

finally  maintains  there  is  a  worldwide  shortage  of  crude 

oil  today.   Of  these  claims^  our  preliminary  investigation 

had  indicated  that  the  first  three  are  supportable.   The 

claim  regarding  a  worldwide  shortage  of  crude  oil  is  highly 

controversial  and  currently  at  issue  in  our  antitrust 

litigations . 

The  remaining  claim  relates  to  Mobil's  actions,  "Our 

crews  are  working  twenty-four  hours  a  day."   The  basic  clair. 

seems  clearly  supportable  as  a  common  industry  practice. 

Even  if  the  claim  were  interpreted  as  implying  some  extra- 

ordinary corporate  effort,  it  is  probable  that  Mobil  could 

show  substantially  increased  research  efforts  as  compared 

with  past  years. 

Thus  this  Mobil  ad  was  eliminated  because  of  the  pending 

anti-trust  case  and  claims  that  crews  are  working  24  hours 

are  probably  true. 

Exhibit  I  -  Exxon  Spokesman 

This  ad  offers  several  representations  regarding  Exxon's 

response  to  the  energy  crisis.   These  representations  include 
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the  comparative  levels  of  gasoline  production  and  refining 

capacity. 

Factual  determination  of  these  issues  takes  us  squarely 

into  the  teeth  of  the  Bureau  of  Competition  suit.   Further 

action  outside  that  litigation  does  not  appear  to  be  useful. 

Exhibit  J  -  Exxon-Helicopter  Ride 

This  ad  is  comparatively  sparse  in  claims.   It  primarily 

offers  a  description  of  off-shore  drilling  in  the  Gulf  of 

Mexico.   The  ad  states  that  Exxon  has  looked  for  oil  for  25 

years  and  pledges  to  continue  the  search.   The  only  substan- 

tive claim  is  that  Exxon  has  searched  for  oil  in  the  Gulf 

for  25  years  which  is  clearly  supportable. 

Exhibit  K  -  Pacific  Power  and  Light 

The  Pacific  Power  and  Light  Company,  advertisement  claims 

that  it  "controls  extensive  reserves  of  low  sulfur  coal  in 

Montana^  "Washington  and  Wyoming  that  it  can  depend  upon  for 

fueling  its  ov;n  plants  and  for  sale  to  other  utilities." 

The  explicit  claim  is  supportable.   The  petitioners  read  the 

statement  as  an  assertion  that  Pacific  Power  and  Light  is 

unique  and  highly  dependable  and  the  petitioners  cite  a 

recent  pov.'er  cut.   We  do  not  agree  that  this  implication  is 

necessary  or  even  particularly  reasonable,  and  therefore  do 
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not  consider  the  claim  v;orthy  of  further  aciion. 

In  addition,  this  ad,  appear ir.g  in  Barron's,  is 

explicitly  directed  at  investors,  not.  consuir.ers ,  and  v;e 

can  identify  no  potential  or  actual  ccns-^-r.er  interests  to 

be  protected.   Finally,  this  utility  is  regu.lated  by  state 

agencies  and  with  little  or  no  need  for  dual  regulation  by 

the  FTC. 

Exhibit  L  -  Investor-ov;ned  Electric  Light  and  Power 

This  advertisement  is  a  justification  for  the  present 

rate  structure.   If  we  were  to  question  the  representations 

m.ade,  vie   would  be  inextricably  dravrn  into  the  complicated 

area  of  setting  utility  rates.   Presvjr.ably  this  issue  has 

been  fully  and  fairly  adjudicated  by  state  public  service 

ccTiT'lssions .   The  petition^  asserts  that  the  ads  are  unfair  becau- 

the  companies  advertise  and  pass  on  the  cost  for  the  adver- 

tising to  consumers.   Hov/ever,  the  propriety  of  including 

this  cost  into  the  rate  structure  has  alreaiy  been  considered 

during  many  rate  hearings.   State  utility  cr"j:.issions  have 

much  miore  requisite  expertise  to  ccnsir.er  such  ads  and  make 

such  determ.inations  . 

Exhibit  ::  -  '.•:heelabratcr-7r--e 

The  decision  not  to  challenge  this  advert iser.ent  rests 

primarilv  on  the  fact  that  V.'heelarratcr-Frve   does  not 
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inanufacture  any  consumer  products.   Since  the  entire  subject 

of  energy  and  environmental  advertising  poses  new  and  serious 

questions  for  the  Commission,  we  believe  it  is  better  at  this 

stage  to  restrict  any  inquiry  to  claims  which  likely  elicit  a 

product-purchase  response  from  consumers. 

Exhibit  N  -  General  Electric 

This  ad  was  eliminated  because  its  primary  message  is 

to  tell  the  public  that  nuclear  reactors  are  clean  and  safe, 

in  order  for  GE  to  sell  these  plants  to  various  power 

companies.   The  ad  describes  no  behavior  peculiar  to  G.E.  and 

as  such,  the  message  is  more  likely  to  be  protected  by  the 

First  Amendment. 

Exhibit  0  -  Southern  Company  Justification 
For  Electric  Heat  Due  to  Peak 

  Load  Consideration   

This  advertisement  suggests  that  were  consumers  to  use 

electrical  power  in  the  winter  months,  the  net  result  would 

be  a  decrease  in  rates  because  plants  could  operate  at  peak 

efficiency  on  a  yearly  basis.   Factual  considerations  to 

prove  the  truth  or  falsity  of  this  advertisement  would 

necessarily  mean  relitigating  a  rate  case.   Even  putting 

aside  the  rate-making  problem,  we  do  not  believe  that  this 

advertisement  is  deceptive  on  its  face  or  by  implication. 

The  advertisement  does  not  suggest  that  electrical  heat  is 
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better  or  cheaper  than  gas  or  oil.   In  fact,  the  underlying 

predicate  of  the  advertisement  is  that  electrical  heat  is 

more  expensive  than  other  types  of  energy  but  if  more 

electrical  energy  were  consujned  on  a  steady  basis,  the 

cost  would  decrease  in.  total,  by  spreading  out  the  fixed 

costs.   Finally,  the  message  of  the  advertisement  is  not 

really  addressed  to  consumers  but  is  more  a  presentation 

of  the  electrical  utility  industry's  side  of  a  current  issue 

of  public  controversy,  (i.e.,  whether  it  is  sound  to  promote 

the  use  of  electricity  in  case  of  an  energy  crisis). 

Consequently,  it  is  more  of  a  political  advertisement  and, 

as  such,  more  likely  to  be  protected  under  the  First 

Admendi^ent . 

Exhibit  P  -  Exxon -VJarm  HouP'-^ 

In  this  advertisement.  Bud  Wilkinson  advises  viewers  to 

use  storm  windows,  to  keep  burners  operating  at  peak  efficiency, 

to  keep  thermostats  down,  and  to  close  flues  when  not  in  use. 

The  petition  objects  to  this  advertisement  on  the  ground  that 

the  advice  which  it  contains  "is  self-serving  in  terms  of 

corporate  profits  and  public  image." 

\.'e  have  decided  not  to  investigate  this  advertisement 

because  to  do  so  would  be  counter-productive.   We  regard  this 

type  of  advertising  as  very  much  in  the  public  interest.   The 

suggestions  should  in  fact  reduce  consumption. 
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Exhibit  Q  -  Kobil-S  '.'ays   To  Se.ve 

In  this  advertiserr;ent,  y.o'cLl   suggests  eight  ways 

to  conserve  gasoline.   This  advert isei/.er."  is  not  being  inves- 

tigated for  the  same  reasons  set  forth  in  connection  with 

the  advertisement  designated  as  ErJiici-  ?. 
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X  EVALUATION  OF  MCINTYRE,  QUARLES  AND  TRAIN  COMPLAINTS 

In  addition  to  the  ads  submitted  in  the  petition  the 

staff  has  considered  advertisements  referred  to  us  in 

complaints  by  Senator  Thomas  Mclntyre,  John  R.  Quarles 

and  Russell  Train  of  the  Environmental  Protection  Agency. 

For  reasons  to  be  discussed,  we  have  concluded  that  none  of 

these  advertisements  warrants  further  investigation  .J/  We 

have  also  continued  to  monitor  recent  image  advertisements 

relating  to  the  environment  or  the  "energy  crisis".   We 

discuss  one  of  these  latter  ads  simply  as  further  example 

of  ads  now  running  which  should  not  be  proceeded  against. 

_/We  have  drafted  for  the  Secretary's  signature  responses  to 

each  of  these  letters.   The  letters  appear  as  Appendices  C, 

D  and  E. 
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A.   "Life  and  Death"  -  Mobil 
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STD-IOJj      (■1''72) 
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Kobil   Oil   Corooration 

150  E.    'i2nd Nevr  York,    NY      10017 

AGENCY    a    ADDRESS 

Dancer-Fitzgerald-Sanple,  Inc 
3^7  Madison  Ave. 
New  York,  NY  10017 
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Corporate I-!BEN31^6 
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30 
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PHOTOBOARD 
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DOYLE  DANE       BERNBACH    INC.,  ADVERTISING       20  WEST  43rd  STREET,  NEW  YORK  N.Y.  10036 
CLIENT;      MOBIL  OIL  COMPANY.  150  E.42ND  ST..  NYC  PRODUCT:     ENERGY  CAMPAIGN 

TITLE         -LIFE  AND  DEATH"  CODE   NO:     MBEN3146  LENGTH :     60  SEC. 

f—: t  .^ 
ANNCR:  There  are  three 
stages  in  the  life  of  an  oil 
field. I  0 2.     It  has  a  beginning,  a  middle, 

and  an  end. 

i  4  -,   :'^^ 

5.      (MUSIC) 

t 
(MUSIC) 

9.  will  usually  produce  at 
peak  for  a  relatively  few 
years. 

pi..  .IJM    III   IjWJ  J  iJ.i  ||i/iti,iJUJ, 

10.     and  then  decline  by  as  much      11.     And  we're  sorry  to  have  to       1  2.   that  most  oil  fields  in  the 
as  ten  percent  a  year.  tell  you  U.S.  today  are  past  their 

prime. 

aA^ 
1 

I    ■.'  •.:  -'  - 

^ 

1 
4 

Z:      I 

It  takes  nature  millions  of  !•••      It  takes  man  only  twenty  15.     That's  one  of  the  reason 
years  to  create  an  oil  field-.  or  thirty  years  to  use  it  up.  why 

16.  there's  a  worldwide 

shortage  of  crude  oi 
today. 

17.    What's  Mobil  doing  about  it?     '^-      Our  crews  are  working twenty-four  hours  a  day 
19.    all  over  the  world  to 

bring  you  more  oil 

1ST  AIR  DATE: 
PROGRAM:   

1ST  AIR  DATE  ON: 
ABC   

CBS   
NBC   
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In  a  November  21,  1973,  letter  to  the  Chairman, 

Senator  Thomas  Mclntyre  complained  abo-Jt  "energy  crisis" 

advertsiing  generally,  but  making  specific  reference  to 

a  Mobil  Oil  Company  Television  ad  claiming  that  "There 

is  a  world-wide  shortage  of  crude  oil." 

The  Commission  has  in  its  files  an  ad  conforming 

to  this  description  -  "Life  and  Death"  -  which  was 

also  forA-.'arded  to  us  by  the  Petitioners,  Exhibit  H. 

As  noted  above,  the  staff  recorimends  against  pursuing 

that  ad  on  other  than  first  amendment  grounds.   However, 

difficult  first  amendment  questions  are  raised  by  the 

ad  as  well. 

Although  the  Mobil  ad  concludes  by  describing  what 

Mobil  is  doing  about  the  "worldwide  shortage  of  crude 

oil  today,"  the  bulk  of  the  ad  describes  why  there  is 

such  a  shortage.   The  gist  of  that  r.essage  is  that  oil 

fields  last  only  "twenty  or  thirty  years"  and  "most  oil 

fields  in  the  U.S.  today  are  past  their  prime."   The  ad 

contrasts  the  "millions  of  years  [nature  takes]  to  create 

an  oil  field"  with  the  few  years  it  takes  man  "to  use  it 

up."   Mobil  is  said  to  be  "working  tv;enty-f cur  hours 

a  day  all  over  the  world  to  bring  you  more  oil."   The 

Mobil  logo  envelops  the  scene  at  the  clcse  of  the  ad. 
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Although  the  ad  do^s  not  frankly  state  the  relevance 

of  the  information  contained  in  the  ad,  it  does  hint 

that  Mobil  at  least  is  trying  to  alleviate  the  alleged 

world  wide  shortage  of  crude  oil.   The  ad  does  not  argue 

that  such  a  shortage  exists  -  it  merely  assumes  that  it 

does.   The  ad  does  not  state  that  Mobil  has  been  accused 

of  creating  the  shortage  -  it  merely  states  that  the  company 

is  trying  to  alleviate  the  shortage.   The  ad  does  not  argue 

that  incentives  for  oil  exploration  are  inadequate  or  that 

there  is  no  more  domestic  oil  to  be  discovered,  it  merely 

states  that  U.S.  fields  are  past  their  prime.   Although  the 

ad  describes  an  American  and  world  wide  problem  over  which 

it  obviously  has  limited  control,  it  emphasizes  what  it  is 

doing  about  the  problem  while  assuming  the  existence  of  the 

problem. 

It  is  difficult  to  say  whether  the  assumptions  made  in 

the  ad  are  so  obviously  controversial  that  to  state  them  is 

itself  sufficient  to  alert  the  average  viewer  that  they 

relate  to  a  political  issue.   That  a  group  of  Senators  and 

Congressmen  perceived  the  relevance  of  this  ad  to  a  political  issue 

is  to  be  expected.   Their  antennae  must  be  sensitive.   The  ad's 

effect  in  this  regard  is  subliminal  -  assuming  away  a  con- 

troversy, rather  than  frankly  arguing  in  favor  of  a  position. 

However,  one  may  have  to  assume  that  the  level  of  comprehension 

of  these  subtleties  may  be  higher  due  to  the  timing  of  the  ad 

during  the  heat  of  the  "energy  crisis".   Whether  such  timing 

and  its  resulting  impact  on  the  actual  effect  of  the  ad  is  a 

matter  of  which  the  Constitution  takes  congnizance  is  extremely 
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difficult  to  determine.  \/        Because  the  ad  is  very  subtle, 

however,  a  significant  proportion  of  the  viewing  public  is 

not  likely  to  be  fully  cognizant  of  the  political  consequences 

of  the  assuraptions  made  in  the  ad.   Rather,  the  dominant 

impression  of  the  ad  is  that  at  least  Mobil  is  trying  to 

alleviate  the  problem.   There  is  a  subtle  implication  that 

customers  should  at  least  not  blame  Mobil  for  the  long  lines 

at  service  stations  and,  in  fact,  should  give  Mobil  credit  for 

acting  in  the  consumer's  interest  during  perilous  times. 

The  balancing  described  above  is  difficult  to  resolve 

without  miuch  more  concrete  evidence  of  the  advertisement's 

effect  and  the  advertiser's  purpose.   If  the  ad  had  not  been 

rejected  on  non-constitutional  grounds  the  staff  would  defer 

a  resolution  of  the  first  amendment  issue  pending  a  more 

thorough  investigation  of  these  factors. 

17   In  NLRB  vT^issel  395  U.S.  565  (1969)  the  Court 

recognized  an  economic  effect  flowing  from  the  employer  - 
employee  relationship,  but  that  does  not  require  that  every 
ad  be  analyzed  in  light  of  the  front  page  news  on  each 
day  when  the  ad  is  run. 
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B.   LEADED  GASOLINE  —  PPG  INDUSTRIES,  INC 

NEW  YORK  TIMES 

NOVEMBER  25,  1973 
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On  November  29,  1973,  Mr.  John  R.  Quarles,  Jr.,  Deputy 

Administrator,  Environmental  Protection  Agency,  forwarded  to 

the  Chairman  a  copy  of  a  letter  to  Mr.  Joseph  A.  Neubauer, 

President,  PPG  Industries,  Inc.,  regarding  an  ad  entitled 

"The  Energy  Crisis  Is  Bad  Enough  Without  Making  It  More  Critical" 

which  had  appeared,  inter  alia,  on  November  25,  1973,  in  the 

New  York  Times .   The  staff  is  of  the  opinion  that  this  ad  is 

protected  by  the  First  Amendment. 

Under  the  title  to  the  ad  quoted  above,  a  subtitle  in 

bold  face  type  reads  "the  removal  of  lead  from  gasoline  could 

have  the  net  effect  of  dumping  1  million  barrels  of  crude  oil 

every  day,  a  tragic  waste  of  our  natural  resources."  The  body 

of  the  ad  proceeds  to  criticize  Congress's  decision  in  the  1970 

Amendments  to  the  Clean  Air  Act  to  "set  extremely  strict  emis- 

sions standards  for  automobiles."   That  decision  is  described 

as  leading  to  the  development  of  the  catalytic  converter  which 

"will  not  operate  properly  with  leaded  gasoline."   The  ad  then 

notes  that  "[i]n  the  meantime,  the  Enviornmental  Protection 

Agency  has  published  regulations  that  require  major  oil  com- 

panies to  offer  non-leaded  gas  at  most  of  their  service  stations, 

and  is  considering  a  phase  down  program  for  lead  in  all  gasoline.' 

(emphasis  supplied).   Because  it  takes  more  crude  oil  to  "achieve 

the  same  octane  ratings  that  lead  imparts ...  the  crude  loss 

within  a  few  years  could  be  running  about  1  million  barrels  a 

day."   This  "waste"  is  said  to  be  "unthinkable"  due  to  America's 

"increasing  dependence  on  oil  imports ...  and  the  uncertainties  of 

international  oil  supply,"  specifically  referring  to  the  "current 

-  156  - 
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situation  in  the  Middle  East..."  Under  a  caption  stating 

"Another  way  that  works  PPG"claims  to  be  developing  an  emis- 

sion control  system  that  "can  reduce  total  emissions  to  levels 

below  EPA  requirements,  while  using  conventional  leaded  gaso- 

line."  This  "suggest  [s]  that   there  may  be  a  better  solution 

than  the  catalytic  converter  and  non-leaded  gas."   The  ad  then 

implores  "Congress"  to  "seriously  re-examine  the  emissions-- 

control  standards,  their  deadline,  and  their  impact  on  the 

energy  crisis,"  followed  by  four  factual  premises  to  support 

that  plea.   The  ad  then  turns  to  the  question  of  whether  the 

"proposed  lead  phasedown  regulations"  have  any  basis  in  the 

hazards  to  health  of  lead  in  the  atmosphere,  citing  "several 

government  agencies"  which  "questioned"  that  premise  and  Senate 

Public  V/orks  Committee  hearings  "held  to  investigate  EPA  find- 

ings on  the   matter."   These  observations  are  noted  to  show 

that  "there's  a  lot  of  contrary  fact  and  opinion  on  the  issue." 

PPG  states  its  opinion  that,  therefore,  "it  may  be  a  little 

foolhardy  to  shrink  our  national  supply  of  petroleum  when  it 

may  not  be  necessary ...  [K] e  recommend  that  the  present  lead  levels 

in  leaded  gasoline  be  maintained."   The  ad  closes  with  PPG's  ad- 

dress, tag  line  (PPG:  A  Concern  For  the  Future),  and  logo.   In 

the  ad  PPG  "admits  to  a  narrow  interest  in  the  matter  since  we 

manufacture  lead  antiknock  compounds"  through  one  of  its  divi- 

sions.  Its  "broader  interest"  however   is  stated  to  be  the  "con- 

servation of  valuable  and  limited  energy  resources..." 

The  advertisement  is  not  ambiguous  as  to  the  relevance  of 

the  information  contained  therein  to  a  public  issue,  indeed,  an 
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issue  which  the  ad  indicates  vas  at  the  time  under  consideration 

in  Congress  and  the  agencies.   The  ad  specifically  requests 

Congress  take  the  action  recommended.   Although  as  one  major 

premise  the  ad  describes  PPG's  research  efforts  in  developing 

emissions  control  devices,  the  principal  focus'  of  the  ad  is  to 

describing  PPG's  views  on  the  controversy.   Although  PPG  admits 

to  a  "narrow"  economic  interest,  it  states   its  "broader"  view 

to  be  conservation  and  makes  other  references  to  this  broader 

purpose.  To  the  extent  that  the  company's  concern  is  economic, 

under  N'oerr ,  supra,  it  cannot  serve  to  transform  this  frankly 

political  ad  into  commercial  speech.   The  staff  concludes  that 

the  ad  is  protected  by  the   First  .Amendment. 
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C.   "Relaxing  Emission  Controls"-- 

Chevrolet  Dealer  Association 
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cars  in  recent  years  to  cut  air 
pollution  are  great. 

Eventual Iv  they  will  lead 

to  smog-free  air. 
But  in  the  present  emer- 

genc\',  by  relaxing  these  con- 
trols to  1969  standards,  we 

could  save  5  billion  gallons 
of  gas. 

The  change  in  your  car 
could  be  made  in  minutes  and 
RIGHT  NOW. 

RIGHT  NOW  we  could 

start  saving  5  billion  gallons 

ofgasayear. 
If  you  would  like  to  bring 

this  information  to  the  atten- 
tion of  the  law  makers  who  re- 

present you,  please  use  the 
coupons  below  or  write  your 
own  letter  on  the  subject. 

But  do  it  RIGHT  NOW. 

Because  it  could  mean  a  sav- 
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increase  in  your  own  gas 
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On  January  17,  1974,  Mr.  Russell  E.  Train,  Admini- 

strator, Environmental  Protection  Agency,  fon-.-arded  an 

ad  to  the  Chairman  regarding  the  relaxation  of  emission 

controls  in  order  to  save  gasoline.   This  ad  is  the 

most  frankly  political  ad  herein  considered  and  would 

clearly  receive  first  amendment  protection. 

The  ad  opens  with  the  bold  face  heading  "You  are 

entitled  to  know  -  by  relaxing  emission  controls  some- 

what, v;e  can  start  saving  5  billion  gallons  of  gas 

right  now.   Right  nowl"   The  body  of  the  ad  then  explains 

that  these  savings  could  be  accomplished  "in  the  present 

emergency"  by  relaxing  emission  controls  to   1969 

standards."   The  ad  then  instructs  the  reader,  "[i]f 

you  would  like  to  bring  this  inform.ation  to  the  attention 

of  the  law  makers  who  represent  you,  please  use  the 

[attached]  coupons  below  or  write  your  ov.'n  letter  on 

the  subject.   But  do  it  RIGHT  NOV."."   The  attached  coupons 

have  a  place  to  fill  in  the  names  of  the  state's  senators 

and  the  constituent's  congressm.an  (the  Senators'  nam.es 

for  New  York  and  New  Jersey  are  given  for  the  reader's 

reference)  and  one  for  the  President  and  a  place  to  fill 

in  the  reader's  name  and  address.   The  bodv  of  the 
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coupons  all  urge  the  recipient  to  "give... full  considera- 

tion" to  "relaxing  car  emission  controls  to  the  1969 

standards..."   The  logo  on  the  ad  is  a  "public  interest 

message  from  your  Chevrolet  Dealer." 

Although  the  dealers  clearly  have  an  economic 

stake  in  the  relaxation  of  pollution  standards  as  the 

effect  thereof  is  more  gasoline  for  cars  and  thus  more 

car  sales  -  their  frank  aim  is  to  encourage  citizens  to 

write  to  Congress.   That  fact  could  not  be  more  obvious. 

There  is  absolutely  no  description  of  the  dealer's 

behavior  although  they  present  an  excuse  for  the  poor 

mileage  of  the  autos  they  sell.   These  economic  interests 

are,  however,  clearly  insufficient  to  transform  this 

blatantly  political  ad  into  one  which  the  Commission 

can  regulate. 
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D.   "How  in  All  Conscience" — Shell 

The  New  York  Times,  January  18,  19  74 

-163 



1318 

^•C'^     ̂   ̂,  c  ̂   -  _-  ̂. 

/"Ua 

{-■'■ 
I  'J] 

\,1, 

K       ■■' 
■     /w''     - r^  <: 

..    (       /     :  ■/    ' V---- "    'C/'<-- V 

('■^^.'1 

rrS^ 

V 

V"
 

r  '■------» ^.  „. 

.-^^■^-•: 

1     '.    i  . 

t..^...^^.j 

*"""  f  ■     ■■■, 

L..;^;  ,...>' 

/'^     \\ 

•    '■' 

I    -.---■; f^" -^-r  •' • 
V  •      ,- 

f-;'  .  •, 
;■  .  '.  ■     "     '■ 

■    i-' v' V. -■  <;.;' i      > 

v;\i; 

r-" 
r:.--. 

r^\ 

r  •  -•— ■ f 

r  V 

V:vi.' 

\    

/"•■~:\ 

.  r>-  c  _>        -  r  —  ._ 

<S  S  =  S 
t;  o  ~:  G 

-?.eH 

,r 

164- 

fTAS 

i3  g  P       Ij-i 

•'Pt  O'  •^■•''  "■■"'  =--  -" 

co„l:  >/i-   
♦f—    ̂ -    U-    "" 

(I  ;..   r-   c^     / 

^.. 



1319 

■~  <■  --  T-  u  c-        ̂ -  ̂  

-.9.  Z  ̂  
*=  o  ■'  •-! 
=-  .c  -r  c  ■ ;^-i  3  'r^-y. 

•^  ̂  .s  ̂  
5'  C    c    ̂  

•  i'        <J   c   - 

r  r-  c  :i  ̂    u: 5r  "^ 

r  —   5 

5    0-^0 o    t!ic..r-r^ 

=    tlC^-=- i:       v:       o^  =- ■=     ir     .£  .-  5 

•e 

1'     ■ se i^-n 

,. 

••   . 

o?: :■    ' .?. 
«  1-. 

£:H 

H   \^ 
r    ̂ ,  S? \  £     \2 

\ \ 

"^i-^bv:     = 

•O  £"  t--  ej  c.  ̂ •--  -T.  <j 

ii-^l^    C 



1320 

/ 
y't  // 

.z^.. 

o  <^  .« 

t.'  CJ     C     CJ 

G  r.^  i. 

"^  ~;^.  "^      —  "  3 

5  r       u     o  •_' 

•C      O  P-     r;   .;       C    —    .'^    — 

t>  o 

/_  I-  t-;  c    LJ    ,    ,     >-.  /, ti.  _        p   t'  -r; 
O  5  « •"-  ''"  ̂'  5  'f  /:  '^  ;;  cT 

iSiil-i c_  ~  t: 

c    ■"    J  ̂^  ±.'    ;'•.  '^    3    O 
-g^ci^Si  5^ c;  -  t 

X  -£     C' 

'_lJ±llj 

rs  --?  s a        o? 

Mli'is *?'S   ̂'  ~;  "rt  .2 jh'  _v  Ji  s 
^•■2  S  =T.-..' 

'^     •■•    -     !^ 
o  ;>    r  Ji  jj   ;  - 

L--, 
s  ̂   |r'.^ o'^.'-i  r:  E-;^ o  ":;  ;.^  .-: 
o  i;  'r    1 *■-    ':'    ̂ -.,    Jj    ̂ c 

f^5^l:-l 

'^I 

Ci  ''"^  '' 

tJO       to '.:.'.      c     ̂  

r^     -O    -    •;    o    n 

CJ      —  -  -J 

V:  7.  £        C» 

o  ;::  ■ ^^ly^- 
■  a'yj 

,q'     O    H;-' 

•--     •^.  ii  ?- 

>  uj  ;>>    •  ̂   i-i  w  C 

-  if;^- 



1321 

The  Shell  "conscience"  ad  ran  in  many  national 

newspapers  on  January  18,  1974.   The  thrust  of  the  ad 

is  Shell's  response  to  "headlines  we  often  see  in  our 

daily  nev7spapers"  charging  oil  companies  with  "excess 

profits."   Although  one  of  the  admitted  concerns  felt 

by  Shell  is  to  assure  customers  that  the  prices  Shell 

charges  are  not  excessive,  the  primary  focus  is  on 

preventing  government  action  damaging  to  such  profita- 

bility.  As  such  it  is  a  form  of  lobbying  and  likely 

to  be  protected  by  the  first  amendment. 
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XI .  The  Petitioners'  Rule  Proposals 

In 'this  Section  we  turn  to  the  proposed  Trade  Regulation 

Rule  proposed  by  the  Congressional  petition.   Because  the 

rule  could  have  a  substantial  impact  on  areas  other  than 

corporate  image  advertising,  we  believe  that  this  aspect  of 

the  petition  requires  more  careful  analysis  than  we  have/been 

able  to  give  in  the  content  of  this  memorandum.   Our  con- 

clusions, therefore,  are  somewhat  tenative.  i 

The  petition  proposes  (at  pages  2-3)  that  the  Commission 

adopt  a  rule  (1)  defining  "commercial  advertisement"  so  as 

to  include  those  a>^^  >"hich  promot-::  the  advertiser's  operations, 

activities  or  policies,  or  which  give  certain  advice  or  in- 

formation, as  well  as  those  promoting  goods  or  services,  (2) 

requiring  substantiation  of  such  advertising  to  be  produced 

at  the  request  of  any  interested  person,  (3)  prohibiting 

misstatements,  failures  to  disclose  material  facts,  or  unsub- 

stantiated claims,  and  (4)  exempting  from  this  rule  adver- 

tisements expressing  as  their  dominant  theme  one  viewpoint 

on  an  important  controversial  issue,  and  including  a  state- 

ment to  the  effect  that  the  advertisement  is  political  and 

presents  the  advertiser's  views. 

(1)  The  definition  of  "commercial  advertisement"  merely 

serves  as  a  predicate  to  the  operative  provisions,  and  therefore 

requires  no  substantive  comment.   If  any  sort  of  rule  which 

is  intended  to  include  the  type  of  advertising  discussed  in 
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this  nemoranduin  is  deemed  desirable,  a  definitional  section 

sonewhat  similar  to  that  proposed  in  the  petition  will  be 

required.   A  narrov;er  definition  may  be  advisable,  however, 

in  order  to  insure  that  protected  speech  is  not  included 

within  the  ambit  of  the  definition.   For  example,  som.e  ads 

may  promote  a  company's  policy  through  direct  political 

appeals  to  Congress  or  the  Executive.   Such  ads  are  likely 

to  be  protected  by  the  First  Am.endm.ent.   See  Section  (IV J 

(2)  The  petition  proposes  that  the  Ccr-.ission  am.end  its  1971 

substantiation  resolution  to  include  net  only  product  adver- 

tising, but  rather  all  "comm.ercial  advertising". 

In  our  view,  amendment  of  the  1971  ad  substantiation 

resolution  would  be  inappropriate.   That  resolution  has 

been  regarded  as  the  basis  for  a  discrete  program,  which 

as  revised  by  the  Commission  r.inute  of  Decerl^er  11,  1973, 

includes  the  following  elem.ents:  selectivity  of  claims; 

expert  evaluation  of  claims  by  outside  experts  and  notification 

of  advertisers  of  the  "tentative  adverse  conclusions  of  the 

Comjaissicn . "   We  believe  that  to  amend  the  resolution  to 

include  non-product  advertising  m.icht  unbalance  the  newly- 

structured  substantiation  program,  at  a  critical  period  in 

its  developm^ent  by  adding  a  nev;  and  highly  sensitive  subject 

matter  with  which  the  program,  is  not  equipped  to  deal. 

To  the  extent  that  the  petitioners  see]-:  by  their  proposed 

amendm.ent  to  notify  advertisers  of  their  obligation  to 

substantiate  "image"  as  well  as  product  clair.s,  this  goal 

may  be  achieved  by  inform.al  letter  requests  or  a  distinct 

-169- 



1324 

investigational  resolution.   If  requests  for  voluntary  com- 

pliance 'will  be  used  exclusively  it  should  be  made  clear  to 

the  corporations  from  which  responses  will  be  requested  that 

those  responses  may  be  made  public. V   The  Commission's  Rules 

of  Practice  do  not  appear  to  prohibit  the  placement  of  these 

materials  on  the  public  record.  2^/   Following  the  latter  course 

of  action  would  provide  the  Commission  with  an  opportunity  to 

review  the  information  provided  before  determining  whether  it 

should  be  made  public. 

The  other  feature  of  part  (2)  of  the  proposed  resolution 

is  that  it  would  require  the  production  of  substantiating  materials 

to  the  Commission  at  the  request  of  any  interested  person.   Since 

this  suggestion  has  a  potential  impact  far  beyond  the  energy 

and  environmental  claims  covered  by  the  petition,  staff  requests 

additional  time  to  consider  it.   The  proposal  is  similar  in 

many  respects  to  the  Truth  in  Advertising  Bills  3/  which  are 

\/     Our  proposed  letters  so  notify  the  companies.   If  the  Commission 

chooses  to  amend  the  1971  resolution,  the  resolution's  provision 
for  making  requested  material  public  will  apply. 

2/      Section  4.10  (a)(5)  of  the  Rules  exempts  from  disclosure 
under  the  Freedom  of  Information  Act  (5  U.S.C.,  §552)  investigatory 
files  compiled  for  law  enforcement  purposes,  but  does  not  prohibit 
their  disclosure. 

3/   S.1512  and  H.R.  2282. 
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pending  in  both  Houses  of  Congress,  and  upon  which  the  Commission 

has  yet  to  take  a  definitive  position.   Any  response  to  this 

aspect  of  the  petition  should  therefore  await  the  Coi.imissioo '.s 

decision  on  whether  to  support  that  legislation   or  similar 

legislation. 

(3)  The  petition  next  calls  for  a  rule  provision  declaring 

that  Section  5  of  the  Federal  Trade  Commission  Act  is  violated 

when  an  advertisement  contains  a  misstatement,  or  fails  to  dis- 

close a  material  fact,  or  is  made  without  substantiation.  This 

provision  merely  restates  existing  Commission  law  in  the  Pfizer 

case  and  elsewhere  and  is  therefore  unnecessary. 

(4)  Finally,  the  petition  seeks  approval  of  a  provision 

exempting  from  the  other  provisions  certain  "political"  advertise- 

ments which  disclose  that  they  are  expressing  the  advertiser's 

views  on  an  issue  of  public  importance.   The  staff  has  not  yet 

had  an  opportunity  to  adequately  consider  the  arguments  concerning 

the  constitutionality  and  the  desirability  of  such  a  rule. 

Although  the  following  comments  are  therefore  tentative,  they  do 

illustrate-  some  of  the  difficulties  in  trying  to  cast  constitutional 

distinctions  in  the  mold  of  a  rule. 

The  approach  taken  by  the  petition  is  to  exempt  certain 

political  advertisements  from  other  obligations  imposed  by  the 

Commission  if  they  contain  the  specified  disclosure.   Presumably, 

political  advertisements  whose  dominant  theme  is  one  side  of  a 

controversial  public  issue  which  do  not  contain  this  disclosure 

are  to  be  subject  to  the  other  provisions  of  the  rule,  including 

a  substantiation  requirement  and  liability  for  dissemination  of 

deceptive  or  unfair  advertising. 
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This  disclosure  provision  accords  to  some  degree  with  the 

staff's  conclusion  -  that  an  advertiser  may  gain  constitutional 

protection  if  he  frankly  relates  his  clairr.s  to  the  underlying 

political  issue.   Nevertheless  the  rule,  like  any  rule  in  this 

difficult  constitutional  area,  is  too  narrowly  drawn.   Under  the 

rule,  ads  which  "present"  more  than  one  side  of  an  issue,  or  ads 

which  speak  of  an  issue  which  is  not  "controversial,"  would  be 

covered  regardless  of  any  disclosure.   In  our  view,  the  relevant 

First  Amendment  cases  do  not  necessarily  turn  on  the  one-sidedness 

or  the  "controversiality"  of  the  message.   Moreover,  the  rule 

would  cover  ads  which  are  predominantly  political  unless  a  very 

specific  disclosure  is  included.  While  we  have  elsewhere  argued 

that  the  "chilling  effect"  of  regulation  is  slight  where  advertisers 

can  insure  regulation  through  a  frank  discussion  of  political 

issues,  we  question  whether  the  Coirjnission  has  the  authority  to 

require  that  the  discussion  be  cast  in  a  language  as  specific  as 

that  required  by  the  rule.   Finally,  even  if  the  disclosure 

provision  is  valid,  the  mechanical  use  of  the  disclosure  is  open 

to  abuse.   We  believe  that  in  the  hands  of  a  clever  advertiser, 

a  boilerplate  disclosure  could  be  used  as  a  "sham"  to  insulate 

a  predominantly  commercial  advertisement  from  effective  regulation. 

See  Valentine  v.  Chrestensen,  310  U.S.  52,  55  (1971)  (appending 

a  "civic  appeal"  or  "moral  platitude"  to  corjr.ercial  advertising 

insufficient  to  avoid  regulation) . 
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CONCLUSION 

For  the  reasons  set  forth  in  this  memorandum,  the  staff 

recommends  that  the  Commission  approve  an  investigation  into 

the  specific  advertisements  described  above  in  Section  VII, 

that  the  demand  letters  described  in  Section  VIII  be  sent,  that 

petitioners  Bayh,  Mclntyre,  Moss,  Aspln,  Rosenthal,  and  Young 

be  notified  through  the  attached  letter  (Appendix  B)  of  the 

Commission's  interim  action  on  their  petition,  and  that 

Senator  Mclntyre,  Mr.  Train  and  Mr.  Quarles  be  separately 

notified  through  the  attached  letters  (Appendix  C,  D,  and  E) 

of  the  Commission's  determination  not  to  act  on  their  complaints 

7y APPROVED : 

Richard  B.  Herzog 
Assistant  Director 
Division  of  National  Advertising 

J.  Thomas  Rosch 
Director 
Bureau  of  Consumer  Protection 

■y\  y-,  4 
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APPENDIX  A:   Rosenthal  Petition 

^y  See  exhibit  8l . 
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APPENDIX  B:   Letter  to  Petitioners 

-232- 

33-291  O  -  78  -  85 



1330 

FEDERAL  Trade  Commission 
WASHINGTON.  D.  C.  20580 

OFFICE  OF  THE  SECRETARY 

Harvey  J.  Shulman,  Esquire 
Media  Access  Project 
1910  N  Street,  N.W. 
Washington,  D.  C.  20036 

V^ 

Dear  Mr.  Shulman: 

The  purpose  of  this  letter  is  to  advise  you  of  the 

Commission's  response  to  the  petition,  filed  by  you  on  behalf 
of  six  members  of  Congress,  relating  to  environmental  and 
energy-related  claims  in  advertising. 

The  Commission  has  determined  to  investigate  claims  made 
in  the  advertisement  attached  as  Exhibit  A  to  the  petition, 
and  to  investigate  claims  made  in  an  advertisement  which  is 
another  version  of  the  advertisement  attached  as  Exhibit  B  to 
the  petition.   In  addition,  the  Commission  has  determined  to 
investigate  environmental  claims  in  several  oil  company  adver- 

tisements obtained  through  the  Commission's  o^^m  monitoring 
program  and  not  by  way  of  the  petition.   With  the  exception  of 
materials  which  are  exempted  from  disclosure  by  Section  6  (f ) 
of  the  Federal  Trade  Commission  Act,  substantiation  materials 
submitted  during  the  course  of  each  of  these  investigations 
will  be  placed  on  the  public  record. 

In  determining  not  to  investigate  the  other  advertise- 
ments cited  in  your  petition,  the  Commission  has  taken  the 

following  factors  into  consideration:   (1)  The  First  Amendment 
appears  to  preclude  regul-ation  of  those  advertisements  which 
call  primarily  for  a  political,  rather  than  an  economic, 
response;   (2)  Preliminary  investigation  has  revealed  that 
some  of  the  claims  made  in  the  advertisements  are  supportable; 
(3)  Certain  of  the  advertisements  were  sponsored  by  companies 
that  offer  no  goods  or  services  to  the  general  public.   The 
Commission  prefers  as  a  matter  of  policy  at  this  time  to  give 
priority  in  its  law  enforcement  efforts  involving  environmental 
advertising  to  claims  by  companies  which  do  offer  goods  or 
services  to  the  general  public;   (4)  The  Commission  has  issued 

a  complaint  against  eight  of  the  nation's  major  oil  companies. 
Exxon  Corporation,  Docket  No.  8934.   The  staff  of  the  Comis- 
sion  is  of  the  view  that  issues  raised  by  certain  advertise- 

ments of  these  companies  are  also  raised  by  that  complaint, 
and  that  additional  investigation  as  those  issues  might 
prevent  expeditious  resolution  of  that  proceeding;   (5)  In 
some  cases,  the  Commission  does  not  agree  that  the  advertise- 

ments make  the  representations  alleged  in  the  petition; 
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Harvey  J.  Shulman/  Esquire.  Page  2 

(6)  Certain  issues  presented  by  the  claims  are  more  properly 
adjudicated  by  other  agencies,  such  as  the  Ator^ic  Energy 
Commission  or  state  rate-making  bodies. 

The  Commission  has  also  given  consideration  to  the 
proposed  rule  set  forth  in  Part  III  of  your  petition,  but  is 
not  prepared  finally  to  determine  its  course  of  action  with 
respect  to  the  entire  proposal.   The  first  eler.ent  of  your 
proposed  rule  would  require  that  substantiating  material  for  any 
advertisement,  except  certain  advertisements  said  to  relate  to 
issues  of  public  importance,  be  supplied  to  the  Commission  at 
the  request  of  any  interested  persons.   Because  these  provisions 
are  not  limited  to  energy  advertising,  and  would  necessarily 

affect  the  Commission's  entire  advertising  substantiation 
program,  additional  time  is  required  to  evaluate  the  impact  of 
your  proposal  on  the  substantiation  program.   Moreover,  as  you 
know,  bills  presently  pending  in  both  Houses  of  Congress  (e.g. , 
S.  1512  and  H.R.  2282)  would  impose  a  similar  obligation.   The 
Commission  is  presently  considering  its  position  on  this 
legislation,  and  in  light  of  that  position  will  furnish  you  with 
a  report  on  its  disposition  of  your  proposals. 

That  portion  of  the  rule  which  would  prohibit  affirmative 
misstatements,  failures  to  disclose  m.aterial  facts  or  unsubstan- 

tiated claims,  appears  to  do  no  more  than  restate  existing  law 
under  Section  5  of  the  Federal  Trade  Commission  Act.   Such  a 
restatement  appears  unnecessary.   The  exemption  which  the  petition 
proposes,  which  we  understand  to  be  an  attempt  to  resolve,  in  a 
single  rule  the  constitutional  questions  raised  by  corporate 
image  advertising,  raises  issues  to  which  the  Commission  staff  is 
giving  some  further  consideration. 

By  direction  of  the  Commission. 

Charles  A.  Tobin, 
Secretary. 

cc:   Senator  Birch  Bayh 
Senator  Thomas  Mclntyre 
Senator  Frank  Moss 

Rep.  Les  Aspin 
Rep.  Benjamin  Rosenthal 
Rep.  Andrew  Young 
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APPENDIX  C:   Letter  to  Senator  Mclntyre 
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FEDERAL  TRADE  COMMISSION 

WASHINGTON.  D.  C.    20580 

OFFICE  OF  the:  secretary 

Dear  Senator  Mclntyre: 

The  purpose  of  this  letter  is  to  advise  you  of  the 

Commission's  response  to  your  November  21,  1973,  complaint 
regarding  oil  company  advertising  regarding  responsibility 

for  the  "energy  crisis." 

As  Mr.  Robert  J.  Lewis  and  Mr.  J.  Thomas  Rosch  have  informed 
you  in  letters  of  November  26,  1973,  and  January  28,  1974, 
respectively,  the  staff  of  the  Commission  has  undertaken  an 
intensive  investigation  of  oil  company  advertising,  and  of 
the  important  policy,  statutory,  and  constitutional  issues 
raised  with  respect  to  such  advertising.   As  you  are  aware, 
the  Commission  has  issued  a  complaint  against  the  nation's 
eight  largest  oil  companies.   Exxon  Corporation,  Docket  No. 
8934.   The  Commission  has  a  strong  interest  in  preventing  any 
delays  in  the  expeditious  resolution  of  that  litigation  which 
might  result  f'om  investigation  of  issues  raised  by  the  adver- 

tising by  these  companies,  which  issues  are  already  raised  by 
the  pending  complaint.   As  the  staff  of  the  Commission  is  of 
the  viev7  that  the  investigation  of  the  advertisement  about 
which  you  complained  could  result  in  such  delay,  the  Commis- 

sion has  determined  not  to  conduct  an  investigation.   In 
reaching  this  determination,  the  Commission  also  took  cogni- 

zance of  the  constitutional  issues  which  would  be  raised  by 
Commission  action  in  regard  to  this  advertisement. 

The  Commission  has  determined  to  investigate  environmental 
claims  made  in  several  advertisements  disseminated  by  four 
oil  oil  companies,  including  certain  of  the  advertisements 
referred  to  in  the  Petition  to  the  Federal  Trade  Commission 
of  January  9,  1974,  of  which  you  were  a  sponsor.   VJe  have 
given  Mr.  Harvey  J.  Shulman  of  the  Media  Access  Project  a 

description  of  the  Commission's  action,  a  copy  of  which  was 
forwarded  to  you. 

By  direction  of  the  Commission. 

Charles  A.  Tobin, 
Secretary 

Honorable  Thomas  Mclntyre 
United  States  Senate 
Washington,  D.  C.  20510 
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APPENDIX  D:   Letter  to  Mr.  John  R.  Quarles, 
Deputy  Administrator,  Environmental 
Protection  Agency 
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FEDERAL  TRADE  COMMISSION 
WASHINGTON.  D.  C.    20580 

OFFICE   or  THE   SECRETARY 

Mr.  John  R.  Quarles 
Deputy  Administrator 
Environmental  Protection  Agency 
Washington,  D.  C.  204  60 

Dear  Mr.  Quarles: 

As  Mr.  J.  Thomas  Rosch  indicated  to  you  in  his 
January  31,  1974,  acknowledgment  of  your  letter  of  the  same 
date  to  the  Chairman,  the  Division  of  National  Advertising 
was  assigned  to  review  the  advertisement  by  PPG  Industries 
about  which  you  have  complained.   That  review  began  in  late 
November  when  the  Chairman  received  a  copy  of  your  letter  of 
November  29,  1973,  to  Mr.  Neubauer,  the  President  of  PPG 
Industries. 

That  review  has  been  undertaken  in  the  context  of  the 

other  complaints  we  have  recently  received  regarding  "energy 
crisis"  and  environmental  advertising,  including  an  advertise- 

ment by  the  Chevrolet  Dealers  Association  referred  to  us  by 
Mr.  Russell  Train.   The  staff's  review  of  such  advertising 
has  been  comprehensive,  as  has  been  our  analysis  of  the  policy, 
statutory,  and  constitutional  questions  raised  by  the  regula- 

tion of  corporate  image  advertising. 

Because  of  the  particularly  serious  nature  of  the 
constitutional  issues  that  would  be  posed  by  regulation  of 
this  advertisement,  the  Commission  has  decided  not  to  invoke 
compulsory  process  in  this  instance.   In  reaching  this  conclu- 

sion, the  Commission  expresses  no  views  with  respect  to  the 
validity  of  the  claims  contained  in  the  advertisement. 

By  direction  of  the  Commission 

Charles  A.  Tobin 
Secretary 
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APPENDIX  E:   Letter  to  Mr.  Russell  E.  Train, 
Administrator,  Environmental 
Protection  Agency 
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FEDERAL  TRADE  COMMISSION 

WASHINGTON.  D.  C.    20580 

ICE  OF  THE  SECBETAB 

Mr.  Russell  E.  Train, 
Administrator, 
Environmental  Protection 

Agency, 
Washington,  D.  C.   20460 

Dear  Mr.  Train: 

As  indicated  to  you  in  the  Chairman's  speech  forwarded 
to  you  on  February  14,  1974,  the  Commission  has  undertaken  a 
review  of  corporate  environmental  advertising,  which  has 
included  the  Chevrolet  Dealer's  advertisement  you  referred  to 
the  Commission  in  your  January  17,  1974,  letter.   That  adver- 

tisement has  been  reviewed  in  the  context  of  the  Commission's 
comprehensive  review  of  "energy  crisis"  and  environmental 
advertising  and  the  important  policy,  statutory,  and  constitu- 

tional issues  raised  with  respect  to  such  advertising. 

The  Chevrolet  Dealer's  advertisement  raises  especially 
difficult  constitutional  issues  due  to  its  express  orientation 
toward  generating  public  pressure  on  Congress  to  modify  the 
1970  Amendments  to  the  Clean  Air  Act.   Although  the  Commission 
has  determined  to  investigate  further  other  corporate  adver- 

tisements concerning  environmental  matters,  it  is  not  inclined 
to  pursue  the  advertisement  to  which  you  object  due  to  the 
particular  first  amendment  questions  it  raises.   In  reaching 
this  decision  the  Commission  expresses  no  position  with  respect 
to  the  legislative  action  advocated  in  the  advertisement  nor 
does  the  Commission  indicate  the  balance  it  will  achieve  in 

determining  first  cunendment  issues  with  respect  to  other  adver- 
tisements it  will  review. 

By  order  of  the  Commission. 

Charles  A.  Tobin, 
Secretary. 

-  240 
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Exhibit  83:  FTC  Memorandum— Corporate  Image  Adviserting, March  15,  1974 

omoNAL  forIm  no.  10 
MAY  IM3  COITION 
CSA  FFMR  (41  CFH)  101-Il.t 

UNITED  STATES  GOVERNMENT 

Memorandum 
TO    :  Commission 

FROM  :  Richard  B.  Herzog,  Assistant  Diree'tor for  National  Advertising         Q^H  ih^h* 

subject:  Corporate  Image  Advertising 

The  materials  forwarded  with  this  memorandiom  deal  with 
corporate  image  advertising,  that  is,  advertising  which 
identifies  the  corporation  but  does  not  expressly  mention 
a  consxamer  product  sold  by  it. 

The  materials  consist  of  four  main  components.   First, 
there  is  an  extensive  analysis  of  the  economic  effect  of 
corporate  image  advertising,  and  of  the  constitutional  and 
statutory  issues  which  it  raises.   The  basic  conclusion  is 
that  certain  narrowly  defined  types  of  corporate  image 
advertising  are  within  the  jurisdiction  of  the  Commission 
under  Section  5  and  that  to  proceed  against  such  advertising 
would  be  proper  under  the  First  Amendment.   As  the  broad 
issue  of  the  Commission's  power  with  respect  to  corporate 
image  advertising  has  been  periodically  raised  by  petitions 
and  applications  received  by  the  Commission  for  at  least 
the  past  two  years,  these  are  major  conclusions.   I  am  in 
agreement  with  them. 

The  second  component  of  these  materials  is  a  recommended 
disposition  of  the  petition  recently  filed  by  three  Senators 
and  three  Representatives  (hereinafter  the  "Rosenthal  petition") 
which  requested  the  Commission  to  seek  substantiation  for 
16  corporate  image  advertisements;  to  amend  the  1971  general 
resolution  authorizing  the  advertising  substantiation 
program,  and  related  rules,  to  require  that  substantiation 
for  corporate  image  advertisements  be  provided  to  the  Com- 

mission upon  the  request  of  any  interested  person;  and  to 
provide  that  the  only  advertisements  which  would  be  exempted 
from  the  regulatory  powers  of  the  Commission  would  be  those 
carrying  an  express,  general  statement  to  the  effect  that 
"this  is  a  political  advertisement  intended  to  present  this 
advertiser's  views  on  a  controversial  issue  of  public  importance. 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 
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The  recommendation  of  the  staff  memorandum  is  that 

substantiation  not  be  sought  for  14  of  the  16  advertise- 
ments which  accompany  the  Rosenthal  petition.   Interestingly, 

as  to  virtually  all  of  these  14  advertisements  the  con- 
clusion not  to  seek  substantiation  is  based  on  other  than 

constitutional  grounds.   I  agree  with  these  recommendations. 

The  memorandum  further  recommends  that  the  proposed 
changes  relating  to  advertising  substantiation  (i.e. , 
that  substantiation  be  made  available  upon  the  request 

of  any  person)  be  resolved  as  part  of  the  Commission's 
policy  determination  concerning  bills  presently  pending  in 
both  Houses  of  Congress  which  would  impose  a  similar 
obligation  of  substantiation.   I  agree.   As  to  the  Rosenthal 

proposal  concerning  the  "political  advertisement"  label, 
the  memorandum  recommends  that  we  give  the  proposal  some 
further  consideration.   I  am  extremely  doubtful  that  the 
rule  or  any  variant  of  it  should  ever  be  adopted  by  the 
Commission.   The  particular  rule  proposed  is  not  an  accurate 
rendition  of  the  constitutional  boundaries,  and  the  concept 
of  reducing  constitutional  law  to  a  rule  seems  inherently 
unworkable.   Because,  however,  the  major  focus  of  the  very 
extensive  staff  effort  was  on  the  broader  constitutional 
issue  and  not  on  this  particular  proposal,  it  is  reasonable 
to  give  it  somewhat  more  consideration. 

The  third  component  in  the  attached  memorandums  consists 
of  a  recommendation  that  substantiation  be  sought  from  four 
oil  companies  for  two  of  the  advertisements  included  in 
the  Rosenthal  petition,  \/     as  well  as  six  other  advertisements 
obtained  by  the  Division  through  its  own  monitoring.   Proposed 
demand  letters,  reflecting  technical  background  acquired  by 
staff  through  intensive  research  and  consultation  with  other 
government  agencies^  accompany  the  staff  memorandum.   For 
reasons  whbh  I  state  below,  I  am  in  agreement  that  these 
demand  letters  should  issue. 

1/  More  precisely,  we  would  proceed  against  only  one  of  the 
ads  actually  attached  to  the  Rosenthal  petition;  in  effect, 
however,  we  would  proceed  against  two  because  one  of  the  ads 
obtained  through  our  own  monitoring  is  simply  another  version 
of  one  of  the  Rosenthal  ads,  a  version  which  was  considered 
slightly  better  for  our  purposes. 

-2- 
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The  advertisements  chosen  as  subjects  for  the  demand 
letters  all  involve  claims  of  corporate  activity  concerning 
the  environment.   None  of  them  involves  claims  relating  to 
the  energy  crisis.   Several  of  the  advertisements  attached 
to  the  Rosenthal  petition,  as  well  as  the  advertisements 
complained  about  specifically  by  Senator  Mclntyre  in  an 
earlier  letter  to  the  Commission,  did  involve  energy  claims 
(the  claims  are  that  (a)   there  is  a  worldwide  shortage  of 
oil,  (b)  the  oil  companies  did  not,  and  other  public  and 
private  parties  did,  cause  the  shortage,  and  (c)  the  oil 
companies  are  doing  everything  possible  to  mitigate  the 
shortage) .   The  first  two  of  these  claims  were  not  proceeded 
against  because  of  the  Exxon  litigation  and  constitutional 
considerations,  and  the  last  because  of  the  Exxon  litigation. 

The  fourth  component  of  the  attached  materials  consists 
of  proposed  letter  responses  by  the  Commission  to  letters 
filed  with  the  Commission  within  the  past  two  months  by 
Senator  Mclntyre  and  by  Administrator  Russell  Train  and 
Deputy  Administrator  John  Quarles  of  the  Environmental 
Protection  Agency,  each  of  whom  urged  the  Commission  to 
proceed  against  certain  advertisements.   The  proposed  responses 
state   that  the  Commission  has  decided  not  to  proceed,  and 
in  each  of  these  instances  constitutional  reasons  lead  in 
whole  or  in  part  to  this  recommendation.   I  agree  with  this 
recommendation  as  to  each  of  these  advertisements. 

The  decision  to  issue  the  four  demand  letters  involves 
statutory,  constitutional  and  policy  considerations.   The 
basic  questions  are  whether  the  Commission  can  act,  and  if 
it  can  act,  should  it?   The  statutory  and  constitutional 
considerations  are  fully  dealt  with  in  the  attached  memorandum, 
and  I  will  refer  to  them  only  briefly.   Tbe  policy  considerations 
I  will  develop  along  a  line  not  fully  explored  in  the  memorandum. 

The  memorandum  makes  reference  to  and  summarizes  a  growing 

literature  on  the  economic  effects  of  corporate  image  adver- 
tising.  I  am  convinced  that  at  least  certain  types  of 

corporate  image  advertising  are  capable  of  having  a  pre- 
dominantly economic  impact  on  consumers,  investors  and 

3- 
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prospective  employees.  2/     As  with  any  other  advertising 
having  such  effects,  issues  can  arise  under  Section  5  in 
both  its  components,  that  is,  the  Wheeler-Lea  Amendment 
declaring  unfair  or  deceptive  acts  and  practices  to  be 
unlawful,  and  the  unfair  competitive  practices  prohibition. 

■••. 

If  corporate  image  advertising  is  by  a  company  manu- 
facturing a  non-fungible  product,  the  advertising  can  lead 

a  consumer  to  the  purchase  of  products  which  are  no  better 
than,  and  maybe  worse  than,  other  products  with  respect 
to  performance,  price  or  other  material  features.   If  such 
an  economic  decision  is  made  as  a  result  of  deception  or 
unfairness,  we  have  a  legitimate  statutory  concern. 

If  the  corporate  image  advertising  is  done  by  a  company 
that  manufactures  a  fungible  product,  then  deception  in 

such  advertising  becomes  a  type  of  specious  product  differenti- 
ation.  Again,  statutory  concerns  are  present.   In  light 

ot  these  concerns,  it  is  of  considerable  interest  that  the 
Commission  very  early  on  appears  to  have  recognized  that 
/characteristics  of  a  rnrnnra^-inn  having  no  particular  relevance 
to  the  cj^pii-^o-KQT--;  ct-Sr^o  pf  -jj-s  products  are  fullv  capable 
ot   affecting  consumer  choices.  3/ 

e^ 

2/     The  importance  of  the  environmental  aspect  of  corporate 
activity  to  investors  was  recognized  in  1971  by  the  Securities 

and  Exch^p'-^^  romm  i  c  c -i  r>n    In  that  year,  it  promulgated  a 
release  requiring  disclosure  tr>  invi^c^fnrs  when  compliflnne 

ith  envirnnmer^^ai  prr^^-ocM" or.  c;i-atn^^<^  mav  necessitate 
significant  capital  outlays,  may  materially  affect  the 
earning  power  or  tne  bllSlR5ss,  or  cause  material  change  in 
the  business  being  carried  out  or  intended  to  be  carried 
out.   Securities  Act  Release  No.  5170,  Exchange  Act  Release 
No.  9252  (July  19,  1971),  CCH  Securities  Law  Reporter  11  78,150, 
as  amended.  Securities  Act  Release  No.  5386  (May  9,  1973) .  - 

3/  In  Armour  &  Co.  and  Farmers'  Cooperative  Fertilizer  Co. , 
T  F.T.C^  430  (1919) ,  the  Commission  issued  a  complaint 
against  Armour  for  its  failure  to  disclose  its  owner<^hir> 
of  the  fertilizer  company.   The  order  required  Armour  to 
disclose  that  fact,  apparently  because  ^^rwr   neople  did  not 
wish  to  deal  with  a  monopolist.   1  F.T.C.  at  436.   Ten  years 
later,  m  Columbia  Pants  Manufacturing  Company,  13  F.T.C. 
61  (1929) ,  the  Commission  required  a  respondent  to  cease 
and  desist  from  falsely  claiming  that  his  products  are 

"iir^^^nn  mari«=»  "   The  Commission  proceeded  upon  a  finding 
that  there  is  a  "[pjortion  of  the  public  [which]  prefers" 
to  purchase  articles  made  by  manufacturers  employing  union 
labor.   13  F.T.C.  at  64.   These  cases  take  on  particular 

[Footnote  continued] 
-4- 
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As  for  the  constitutional  position  developed  in  the 
attached  memorandum,  I  will  simply  highlight  two  basic 
points  about  the  conclusion  reached.   First,  the  approach 
contemplated  does  not  ban  any  claim  which  is  in  fact  rele- 

vant to  a  political  issue.   Under  the  analysis  in  the  staff 
memorandum,  the  Commission  can  reach  certain  corporate  image 
claims  only  when  those  claims  appear  in  an  advertisement 
having  significant  commercial  components  and  making  no  expres! 
mention  of  a  relevant  political  issue.   Therefore,  notwith- 

standing an  order  covering  such  claims  when  they  appear  in 
such  an  advertisement,  exactly  the  same  claim  could  be  made 
in  an  advertisement  which  does  expressly  link  the  claim  to 
a  political  issue  to  which  it  is  relevant. 

Second,  this  analysis  deals  with  the  ambiguous  adver- 
tisement, that  is,  an  advertisement  which  neither  expressly 

makes  a  commercial  offer  nor  expressly  refers  to  political 
issues.  4/   The  analysis  looks  to  the  dominant  effect  and 

[Footnote  3,  continued]  significance  when  seen  against  their 
historic  background.   Armour  &  Co.  had  in  1919,  been  for  some 
time  the  subject  of  a  great  deal  of  public  criticism  by  the 
muckrakers  of  that  era,  not  only  because  it  was  part  of  the 

alleged  meat  "packing  trust,"  but  also  because  of  the  expos- 
ure of  the  terrible  working  and  sanitary  conditions  in  Chicago 

packing  houses  by  Upton  Sinclair's  The  Jungle.   The  Commission 
in  1919  would  not  have  had  to  look  far  to  conclude  that  many 
persons  preferred  not  to  give  their  dollars  to  Armour. 
Similarly,  in  1929,  when  Columbia  Pants  Manufacturing  Company 
falsely  claimed  that  its  products  were  union  made,  the  union 

movement  was  a  growing  force  in  American  life.   Columbia's 
exploitation  through  deception  of  consumer  feelings  about  the 
union  movement  seems  no  different  from  exploitation  through 
deception  of  consumer  feelings  about  the  environmental 
movement. 

£/   One  of  the  ads  chosen  for  a  demand  letter,  the  Shell  "Oil 
Herder"  ad,  not  only  emphasizes  an  environmentally  protective 
activity  of  the  company  but  expressly  mentions  Shell  gasoline 
as  well.   (See  Staff  Memo  at  pp.57  -  58  . )   This  ad  is  quite 
s^.riking  in  that  it  expressly  spells  out  one  of  the  many 
pc  5sible  links  between  corporate  image  advertising  and  product 
sales  —  a  particularly  graphic  instance  of  the  economic  logic 
which  we  find  to  be  present  in  the  other  ads  chosen  for  demand 
letters. 
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dominant  purpose  of  the  ambiguous  ad.   It  argues  that  a 
predominantly  economic  effect  may  be  inferred  in  certain 
circumstances  relating  to  the  nature  of  the  ad  and  the 
character  of  the  speaker.   Among  these  circumstances  are 
that  the  claims  consist  of  a  description  of  the  corpora- 

tion's own  activities  (as  distinguished  from  assertions 
about  subjects  other  than  the  corporation's  own  activities), 
and  that  the  ad  makes  no  express  mention  of  any  political 
issue  to  which  such  claims  are  relevant.   This  area  is  an 
uncharted  area  of  constitutional  law.   Both  those  who  agree 
and  those  who  disagree  with  the  analysis  can  draw  support 
from  the  Supreme  Court  cases,  but  neither  side  can  draw 
support  from  cases  that  actually  have  focused  on  the  very 
issue  of  the  ambiguous  ad.   It  is  my  judgment  that  the 
position  developed  in  the  staff  memorandum  is  a  reasonable 
and  responsible  constitutional  position. 

If  it  is  determined  that  we  can  proceed,  the  next 
question  for  the  Commission  is,  should  we  proceed?   The 
importance  of  this  question  goes  beyond  our  interests  in 
a  sensible  allocation  of  resources.   We  are  dealing  with  a 
constitutional  area.   To  be  sure,  the  constitutional  reason- 

ing is  quite  limiting,  and  the  result  reached  would  not,  as 
I  have  mentioned,  actually  ban  any  claim.   Nevertheless, 
the  result  reached  is  that  a  particular  statement,  at  least 
when  it  appears  in  a  particular  context,  is  not  protected 
under  the  First  Amendment.   Principles  may  have  a  life  of 
their  own,  and  no  one  can  say  where  this  result  might  lead 
many  constitutional  cases  hence.   For  these  reasons,  special 
care  is  warranted  in  determining  what  the  reasons  are  which 
support  Commission  action. 

As  a  general  proposition,  I  am  convinced  that  it  is 
important  that  the  Commission  stake  out  its  jurisdiction 
over  modern  corporate  image  advertising.   Many  companies 
are  doing  more  and  more  corporate  image  advertising,  and 
corporate  image  elements  a  ;e  increasingly  appearing  in 
advertisements  which  expressly  mention  products.   I  would 
have  a  very  uneasy  feeling  that  we  were  giving  up  a  great 
deal  more  than  we  fully  realize  if  we  were  to  concede 
that  we  do  not  have  jurisdiction  over  corporate  image 
advertising. 

The  question  then  arises  whether  the  advertisements 
here  proposed  for  demand  letters,  involving  as  they  do 
descriptions  by  oil  companies  of  their  actions  to  protect 
the  environment,  are  suitable  vehicles  to  establish  the 

Commission's  powers. 
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In  an  abstract  legal  sense,  these  advertisements 
probably  are  not  ideal  test  cases.   The  argument  can 
certainly  be  made  that  consumer  decisions  will  not 
presently  be  affected  by  this  advertising  at  least  in 
those  parts  of  the  country  where  consumers  are  lining 
up  at  gas  stations  to  get  gasoline.   (Our  response  is 
that  this  advertising  is  not  only  to  affect  current 
purchase  decisions  but  is  also  to  affect  purchase  decisions 
after  the  period  of  shortage  is  over.   The  memorandum 
cites  studies  of  advertising  during  periods  of  shortage 
and  sellers'  markets  (such  as  wars  and  recessions)  which 
lend  general  support  to  this  interpretation.   Moreover, 
our  demand  letters  ask  for  stud.i  es  and  documents  which 
should  in  fact  show  the  reasons  for  this  advertising. 
And,  as  argued  below,  there  appear  to  be  reasons  for 
finding  consumer  injury  from  deception  even  in  areas 
where  there  is  a  gasoline  shortage.   Finally,  the  likely 
duration  and  actual  geographic  extent  of  the  shortage 
are  far  too  uncertain  to  support  a  definitive  policy 
decision  not  to  proceed  against  oil  company  corporate 
image  environmental  ads;  even  now,  there  appear  to  be 
areas  of  the  country  where  the  shortage  is  not  acute.)  5/ 

There  are  other  possible  objections  to  using  the  ads 
chosen  as  test  vehicles.   The  constitutional  argument  is 
made  more  difficult  by  the  fact  that  the  oil  companies 
themselves  are  subjects  of  current  public  controversy. 
(Our  response  is  that  the  advertisements  which  we  have 
selected  do  not  relate  to  energy  but  to  environment, 
and  environmental  themes  figures  heavily  in  corporate 
image  advertising  by  these  companies  for  some  years  prior 
to  the  emergence  of  the  energy  controversy;  indeed  some 
of  the  ads  we  have  chosen  for  investigation  actually  ran 
prior  to  the  energy  controversy.   It  would  be  hard  for 
the  companies  to  link  environmental  advertisements  to 
any  particular  issue  in  the  energy  controversy.) 

5/  Energy  chief  William  Simon  recently  announced  that 
every  state  will  during  March  receive  at  least  85  percent 
of  the  amount  used  in  March  1972,  and  the  average  allocation 
nationwide  will  be  8  9.6  percent  of  March  1972  consumption. 
Wash.  Post,  A  1:7  (March  8,  1974).   The  New  York  Times,  reported 

on  March  15,  based  upon  interviews  "around  the  country,"  that 
"many  motorists  had  already  begun  shopping  more  discriminately 
for  gasoline,"  and  that  some  "had  stopped  patronizing  stations 
where  they  had  bought  their  gasoline  for  years."  p.  1^7, 

-7- I 
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No  doubt  a  claim  possessing  lower  visibility  might 
present  a  better  test  case.   One  thinks,  for  example, 
of  a  false  claim  in  a  black  magazine  by  a  company  that 
its  minority  hiring  and  promotion  policies  are  non- 

discriminatory.  Another  better  test  case  might  be  a 
false  claim  by  a  drug  manufacturer  of  fungible  over-the- 
counter  drug  products  that  it  is  spending  millions  of 
dollars  on  research  for  ways  to  combat  some  dread  disease. 

Notwithstanding  these  observations,  I  have  concluded 
that  the  proposed  demand  letters  should  be  sent  to  the 
four  oil  companies.   This  conclusion  rests  on  a  view  of 
what,  as  a  matter  of  policy,  the  Commission  should  consider 
to  be  significant  consumer  injury  warranting  Commission 
action. 

It  is  indisputable  that  the  last  decade  has  witnessed 
an  enormous  expansion  of  consumer  consciousness  about 
business  performance.   Aspects  of  company  performance  which 
no  one  ever  thought  of  ten  years  ago  are  very  much  in  the 
forefront  of  many  people's  minds.   A  new  concept  of 
"corporate  responsibility"  has  become  the  subject  of  an extensive  literature. 

Foremost  among  the  aspects  of  business  performance 
that  have  claimed  consumer  attention  is  the  environmental 

impact  of  the  corporation's  activities.   A  vast  amount  of 
litigation  and  legislation  responded  to  that  consumer 
interest,  and  the  companies  themselves,  recognizing  that 
the  issue  is  very  much  on  the  mind  of  consumers,  began 
heavily  advertising  their  environmentally  protective 
activities.  16/ 

The  Rosenthal  petition  should  be  seen  against  this 
background.   It  is,  after  all,  highly  unusual  for  the  Bureau 
of  Consumer  Protection  to  receive  a  petition  signed  by  six 
members  of  Congress,  including  three  Senators.   T^nless  the 
signatories  to  that  petition  are  way  out  of  line  with  their 
constituents,  their  action  is  not  unreasonably  read  as 

6/  As  recently  stated  by  a  leading^ member  of  the  anti- 
trust bar,  an  element  in  current  "consumerism"  is  the  belief 

that  a  corporation  should  not  "simply  put  out  a  product  with- 
out giving  some  concern  to  the  question  of  what  that  product 

does  to  the  environment  in  which  we  live."   Remarks  of 
Ira  Millstein,  in  "Federal  Consumer  Legislation,"  28  Bus. 
Lawyer  289,  290  (March  1973). 
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indicating  a  great  deal  of  consumer  interest.   There  are 
other  indications  of  a  substantial  amount  of  public  interest 
in  the  truth  or  falsity  of  claims  by  corporations  that  they 
are  protecting  the  environment.   A  great  many  people  appear 
to  care  very  much  about  whether  such  claims  are  true  or 
false.   Commentators  recently  have  emphasized  that  if  those 
claims  are  false,  corporations  have  done  themselves  an 
enormous  amount  of  injury  precisely  because,  given  the 

great  interest  in  these  claims,  the  corporation's  overall 
credibility  would  be  severely  damaged. 

.   -*«        The  extent  and  intensity  of  this  concern  can  itself 
\^^  give  rise  to  a  type  of  injury  which  should  be  cognizable 

y^V^^^^^  by  the  Commission.   An  advertisement  which  deceptively 
\}J  y  exploits  such  concerns  is  not  very  different  from  an  adver- 

jk  r\^  tisement  which  deceptively  exploits  a  parent's  concern  for 
^^^   '"V''  children ._  If  a  biacK  person  spends  his  money  on  the  products 
^X  \    ̂ ^V     ̂   ^'^"^^^^^mirva  7-i\r     »jHi/->V-i      -Falccjlrr      a  r^'iror"-*- ■!  oo  c      +-Via-4-      -i-t-      Viae      a      ■r\r\r\  — 

€H 
\q\  or  a  company  which  falsely  advertises  that  it  has  a  non- 3^-  discriminatorv  minoritv  hirina  and  prnmo-hion  pol  i discriminatory  minority  hiring  and  promotion  policy,  he 

has  been  made  an  unwitting  accomplice  in  activities  deeply 
distasteful  to  him.   Moreover,  he  has  thereby  not  given 
his  dollars  to  a  company  which  in  fact  is  pursuing  constructive 
minority  hiring  and  promotion  policies.   If  a  persons  cares 
about  the  environment,  and  gives  his  money  to  a  company 
which  falsely  advertises  that  it,  too,  cares  about  and  is 
protecting  the  environment,  that  person  has  been  made  a 
participant  in  environmental  damage. 

Are  these  not  injuries?  To  say  that  they  are  not,  it 
seems  to  me,  is  really  to  ignore  the  change  and  expansion 
of  consumer  concerns  which  have  occurred  in  the  last  ten 
years.   It  is  difficult  to  defend  a  definition  of  injury 
which  looks  solely  to  dollars  or  physical  harm,  and  ignores 

the  consumer's  own  subjective  notion  of  injury  which  includes 
exploitation  of  his  concerns  by  deceptive  or  unfair  practices. 

Quite  literally,  then,  there  is  "public  interest"  in 
the  claims  which  are  the  subject  of  the  proposed  demand 
letters.   There  are  felt,  needs  with  respect  to  these  claims, 
and  the  question  is  whether  those  felt  needs  should  elicit 
a  decision  of  government  to  respond  to  them  by  an  exercise 
of  the  powers  conferred  for  the  purpose  of  responding  to 
consumer  interests.   Upon  what  basis,  really,  can  we  say 
that  it  is  not  worth  proceeding  when  there  are  a  great 
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many  people  who  are  affronted  and  who  care  very  much 
about  the  truth  or  falsity  of  these  claims?   Between  the 
unfair  competitive  practices  prohibition  and  the  Wheeler- 
Lea  Amendments  to  Section  5,  there  is  a  power  to  act  to 
preserve  confidence  in  the  market  system  as  a  whole,  an 
important  component  of  which  is  a  feeling  that  corporations 
are  indeed  accountable  for  what  they  say  and  do. 

This  view  of  the  significance  of  "public  interest" 
as  itself  supporting  a  ronplnsion  of  in-jnrv  jg  r<^;^nv 
not  new  to  the  Commission.   In^x-Cell  O  CorpT^  for  example, 
the  Commission  issued  a  complaint  aii^^^T^S^ception  in  a 
claim  that  milk  cartons  would,  when  disposed  of,  quickly 

become  "an  integral  and  unidentifiable  part  of  the  natural 
environment  and  that  because  of  this  special  ability  they 
will  not  ...  harm  the  environment."   CCH  Trade  Reg.  Rep. 
II  20,152  (Dec.  1,  1972).   The  Commission  recently  pursued 
and  obtained  the  voluntary  agreement  of  thirty  phosphate 
detergent  manufacturers  to  state  the  percentage  of  phosphorous 
on  detergent  packages.  See  Guideline  Agreement  Concerning 
Phosphorous  Content   (Commission  minutes  of  October  17,  1972; 
January  28,  1973).   Both  of  these  actions  squarely  rested 
upon  the  environmental  concerns  of  consumers,  and  in  neither 
did  tlTe  deception  or  unfairness  cause  anv  dollar  injury. 

The  concepts  of  injury  and  "public  interest"  which  we 
are  here  considering  have  not  been  limited  to  concern  for 
the  environment.   The  whole  line  of  cases  dealing  with 
products  of  foreign  origin  rested  essentially  on  the  simple 
fact  of  consumer  preference,  and  not  on  any  actual  dollar 
or  physical  injury  to  consumers  from  deception  as  to  the 
origin  of  products.   The  point  is  also  sharply  made  in  the 
skip- tracer  cases,  where  the  Commission  prohibited  organiza- 

tions that  track  down  debtors  from  concealing  the  nature  and 
purpose  of  their  activity.   The  persons  being  protected  in 
these  cases  were  not  only  the  debtors  but  third  parties 
who  are  "induce [d]"  because  of  an  erroneous  belief  as  to 
"the  true  nature  of  respondents'  business  ...  to  furnish 
information  [i.e. , about  the  debtor]  which  they  would  not 

otherwise  have  provided."  7/    Clearly,  there  i?^  nn   dni lar 
or    Phvsiral      in-inrv     f-n     thf^    po-rQons    who    prOYlriP     i  nf  orm;^  ^ -i  or^  . 
and  the  iniurv  which  moved  the  Commission  involved  the 
affront  to  the  sensibilities  of  those  deceived  into  giving 
information.   (Indeed,  since  the  justness  of  the  debt  is 

V   National  R^fa  il  poard  of  TraHf>.  57  F.T.C.  666,  674  (1960). 
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irrelevant  in  a  skip-tracer  case,  and  liability  is  found 
even  if  the  debt  is  just,  there  does  not  appear  to  be  any 
interest  of  the  debtor  which  is  protected  save  his  interest 
in  not  being  affected  at  all  by  techniques  which  affront 
sensibilities.)   Finally,  I  have  already  referred  (p.  4, 
n.  3,  supra)  to  early  Commission  cases  which  proceeded 
in  apparent  recognition  of  the  fact  that  consumers  may 
prefer  not  to  deal  with  a  corporation  because  of  characteristics 
of  the  corporation,  rather  than  of  its  products. 

The  legal  relevance  of  consumer  preference  in  and  of 
itself  is  not  limited  to  our  statute.   Recently,  for  example, 
the  D.C.  Circuit  recognized  that  reaulatnrv  rnn.qpgnpnrpf^ 
arise  under  the  Securities  Exchange  Act  of  1934  with 

regard  to  investors  who  "wish  to  havp  th^'iy  ag^f^-hg  nc^af^ 
'in  a  fflShher  which  they  believe  to  be  more  socially  responsible 
giUC  puyyiPiy  less  pr6i:i-bable  than  that  which  is  dictated 
5y  prgSeni:  company  policy."   Medical  Committee  for  Human 
kighis  V.  JJEC,  4!J2  F.M  659,  681  (D.C.  Cir.  1970),  vacated 
as  moot,  404  U.S.  403  (1971). 

Similarly,  when  the  Food  and  Drug  Administration  pro- 
posed a  little  over  a  year  ago  that  there  be  nutrition 

labeling  on  foods,  it  emphasized  that  consumers  wanted 
the  information  and  that  they  could  use  it.   Whether  or 
not  consumers  actually  needed  the  information  was  not  con- 

sidered closely  or  at  any  length  in  that  proposal.  8/ 

It  should  be  stated  expressly  that  the  significance  of 
public  interest  under  Section  5  is  quite  different  from  the 
significance  of  public  interest  with  respect  to  First  Amend- 

ment issues.   It  is  clear  that  public  interest  should  never 
result  in  any  erosion  of  First  Amendment  protections.   As 
I  have  indicated,  the  constitutional  analysis  in  the  attached 
memorandum  is,  in  my  judgment,  a  reasonable  and  responsible 
position.   It  does  not  represent  an  erosion  or  distortion 
of  settled  principle.   My  emphasis  of  the  relevance  of 
public  interest  goes  only  to  our  decision  whether  to  exercise 
our  statutory  powers,  and  I  assume  in  this  regard  that  our 
First  Amendment  position  is  a  reasonable  one.   Indeed,  the 
claims  which  currently  are  receiving  the  most  public  attention 
involve  energy  and  not  environment.   Because  in  part  of 

8/  See  37  Ited.  Reg.  6493,  et  seq,  (March  30,  1972). 
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constitutional  constraints,  we  have  concluded  that  the 
Commission  cannot  proceed  against  energy  claims,  notwith- 

standing that  they  currently  are  drawing  the  most  public 
interest. 

Beyond  the  sheer  fact  of  consumer  concern  and  interest 
in  the  truth  or  falsity  of  these  claims,  the  public  interest 
in  environmental  advertisements  has  a  "real"  component 
which  gives  rationality  and  added  force  to  the  public  interest. 

Traditionally,  a  consumer  has  been  considered  injured 
if  there  has  been  harm  either  to  his  person  or  to  his 
pocketbook.   Environmental  damage  partakes  both  of  these. 
A  consumer's  overall  position  as  a  consumer  is  defined 
not  only  by  his  personal  income  and  personal  wealth,  but 
also  by  his  standard  of  living.   His  standard  of  living  is 
greatly  attected  by  his  environment.   He  may  be  able  to 
afford  to  go  to  Rehoboth  Beach  for  a  weekend,  but  his  standard 
of  living  has  deteriorated  if  he  is  smeared  with  floating 
oil  when  he  goes  swimming. 

In  other  words,  what  used  to  be  conveniently  termed 
"externalities"  by  economists,  and  excluded  by  them  when 
calculating  the  costs  ot  producing  a  product,  have  now 
come  to  be  seen  as  a  major  element  in  the  cost  of  a  product. 
My  point  here  is  that  these  cost  are  not  simply  abstract 
social  costs.   They  directly  affect  the  standard  of  living, 
as  distinguished  from  personal  income  or  personal  wealth, 
of  consumers,  and  consumers  have  now  come  to  recognize 
that  fact. 

If  a  company  falsely  stated  that  those  cost  do  not 
exist  with  respect  to  its  product  it  is  misleading  the 
consumer  as  to  the  cost  to  the  consumer  of  that  product. 
It  is  not  just  injury  to  income  or  wealth  which  should  be 
of  concern  to  us;  we  must  be  concerned  —  as  the  consumer 
quite  rightly  is  —  with  injury  to  the  standard  of  lining 
as  well. 

If  a  company  chooses  to  compete  for  consumer  dollars 
upon  the  ground  that  its  production  of  its  product  will 
injure  the  consumer's  standard  of  living  less  than  pro- 
duction  of  the  comparable  product  by  other  companies,  or 
that  it  is  doing  everything  it  can  to  minimize  the  impact 
on  the  consumer's  standard  of  living,  it  should  be  held accountable  for  that  claim  under  Section  5.   If  consumers 
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respond  to  such  claims,  and  they  are  false,  the  consijiner 
has  given  dollars  to  the  advertising  company  which  he  would 
have  preferred  to  give  to  another  company  had  he  known  of 
the  deception.   Most  importantly,  it  is  in  his  own  rational 
interest  to  give  his  dollars  to  another  company  which  in 
fact  provides  him  with  satisfactory  products  at  less  cost 
to  his  standard  of  living. 

Similarly,  the  company  which  is  attempting  to  protect 
the  environment  but  does  not  advertise  that  fact  can  be 
injured  by  the  false  environmental  protection  claims  of 
a  competitor.   As  with  any  advertising  the  effects  on 
competition  of  deceptive  advertising  here  are  difficult 
to  ascertain  but  cannot,  because  of  that  difficulty, 
be  ignored. 

These  various  reasons  warrant  proceeding  now.   The 
principles  involved  are  principles  which  the  Commission 
will  want  to  test  sooner  or  later.   The  ideal  test  case 
may  be  a  long  time  coming,  and  if  we  wait  for  it  we  may 
have  to  let  pass  many  questionable  corporate  image  claims 
which  do  not  present  an  ideal  vehicle  for  a  legal  test. 

Finally,  the  point  should  be  made  that  if  we  fail  to 
act  on  the  Rosenthal  petition,  we  may  be  sued  for  our  in- 

action.  It  is  possible  that  a  court,  while  recognizing 
that  it  could  not  command  us  to  proceed,  might  conclude 
that  it  has  the  power  to  pass  upon  any  legal  conclusions 
which  we  proffer  as  the  reason  for  our  inaction.   If, 
for  that  reason,  a  court  were  to  reach  the  statutory  or 
constitutional  issues,  we  would  be  in  the  position  of 
developing  and  asserting  arguments  as  to  why  we  cannot 
proceed  against  the  ads  in  question.   While  we  dispose 
of  virtually  all  of  the  Rosenthal  petition  advertisements 
on  other  than  constitutional  grounds,  as  to  two  of  them 
the  staff  conclusion  is  that  we  may  proceed.   It  is 
probable  that  in  defending   inaction  against  those  ad& 
which  in  fact  present  strong  legal  reasons  in  support 
of  our  power  to  regulate  them, we  would  have  to  make 
arguments  which,  if  accepted  by  a  court,  would  make  it 
enormously  difficult  ever  to  proceed  in  the  area  of 
corporate  image  advertising.   As  against  the  ads  we 
have  chosen,  other  corporate  image  ads  would  present  an 
a  fortiori  case  against  regulation. 

The  Commission  should  issue  the  four  demand  letters. 
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We  are  proposing  demand  letters  rather  than  compulsory 
process  in  the  first  instance.   It  was  concluded  that  it 
would  be  useful  to  get  some  reading  of  the  factual  and 
legal  position  of  the  companies  before  entering  into  the 
relatively  less  flexible  posture- which  would  accompany 
the  issuance  of  compulsory  process.   Nevertheless,  it 
is  our  view  that  the  demand  letters  should  issue  from  the 
Commission  because  of  their  unusual  nature  and  because 

the  responses  will  to  some  extent  be  mad^  public.   More- 
over, it  will  be  clearer  that  these  letters  will  be  backed 

by  compulsory  process  if  they  issue  from  the  Commission 
rather  than  from  the  staff. 

APPROVED : 

V^^N-: — S\^^^ — J,    TShomas   Rosch 
Director 
Bureau  of  Consumer  Protection 

^  /  V'^'^  ̂' 

Sj^O-    CcC 
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Exhibit  Si:  FTC  Memorandum — Corporate  Image  Advertising, 
March  19,  1974 

UNITED  STATES  GOVER-VMENT 

Memorandum 

J.  Thomas  Rosch,  Director      -^   ̂   .^.^^^       ̂ ^  .   -. 

Bureau  of  Consumer  Protection  -^  •  \   ̂    '"  -   ̂ "^='  ''*   V  '  V 'T^ 
StJBjECT:   Corporate  Image  Advertising 

The  issues  which  are  treated  in  the  attached  package 
on  corporate  image  advertising  have  confronted  the 
Ccxnmission  for  nearly  three  years.   (See  Staff  Memo, 
p.  1,  note  1)  .   The  current  upsxirge  in  this  sort  of 
advertising,  however,  makes  it  imperative  that  they 
be  resolved  now. 

The  staff  memorandum  contains  a  careful  and  complete 
analysis  of  these  issues,  and  it  concludes  by  reccaanending 
that  the  Commission  proceed  with  respect  to  certain 
narrowly  defined  types  of  corporate  image  advertising. 
I  subscribe  both  to  its  analysis  and  to  its  recommendations . 

B«7  U.S.  Savbigs  B«ndj  Kiiularly  tn  the  Payroll  Savings  Plan 
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Exhibit  85:  FTC  Memorandum— Corporate  Image  Advertising- 
Addendum,  With  Attachment,  March  25,  1974 

•SAPrxH  (41  C^K)  ICI.II4 

UNITED  STATES         VERNMENT 

Memorandum 
Commission. 

date:  3/25/74 

Richard  B.  Herzog,  Assistant  Director  (>t>.\    3hs/7y 

"^°"  '■       for  National  Advertising.  '^     ' 

subject:  Corporate  Image  Advertising  -  Addendum. 

I  believe  that  the  Commission  will  be  most  interested  in  the 

attached  letter  to  Congressman  Rosenthal  from  the  Columbia  Broad- 
casting System.   The  letter  responds  to  Mr.  Rosenthal's  conten- 

tion that  corporate  image  advertisements  of  the  type  attached  to 
his  petition  to  the  Commission  trigger  the  obligations  of  the 
Fairness  Doctrine  because  they  address  controversial  public  issues 
The  CBS  letter  contends  to  the  contrary,  and  in  so  doing  squarely 
agrees  with  key  conclusions  in  our  memorandum  dealing  with  the 
Rosenthal  petition  and  corporate  image  advertising. 

The  CBS  letter  asserts  that  "a  distinction  can  and  must  be 
drawn  between  ads  which  assert  views  on  controversial  public 
issues  ...  and  ...  ads  which  set  forth  the  advertiser's  own 
environmental  and  other  policies  having  a  direct  bearing  on  its 

operations."  (P.  2) 

As  to  claims  describing  the  corporation's  own  operating 
policies,  the  CBS  letter  draws  three  conclusions. 

First,  such  claims  contain 
believe  is  releveint  to  their  purch 

information  which  many  COn: 

hase  decisions."  (P.  2)-^ 

Second,  television  ads  making  such  claims  are  not  "political 
advocacy"  in  the  sense  that  the  "newspaper  ads  . . .  [which]  address 
themselves  to  the  matters  of  rational  energy  policy  now  being 

debated  in  Congress"  are  political  advocacy.   (Id.) 

Third,  along  with  claims  as  to  "products  and  services,"  claims 
as  to  "operating  policies"  are  claims  "which  all  agree  should  be 
capable  of  substantiation."   (P.  3) 

1/  The  President  of  CBS  Broadcast  Group  recently  stated  that 

"buyer  preferences  may  well  turn  on  aspects  of  corporate  citizen- 
ship."  Advertising  Age,  pp.  1,  77  (March  18,  1974). 

Buj  U.S.  Savings  Bends  Kcpilarly  on  the  Payroll  Savings  Plan 
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Thus,  CBS'  analysis  quite  clearly  parallels  the  staff  analysis 
that  claims  descriptive  of  a  corporation's  own  behavior  can  affect 
consumer,  choice;  that  such  claims  are  not  addressed  to  public 
issues  when  they  appear  in  ads  making  no  reference  to  public  issues 
and  the  ads  contain  certain  additional  commercial  earmarks;  and 
that  such  claims  should  be  required  to  be  substantiated. 

Interestingly,  in  making  the ^distinction  between  ads  describin 
the"  corporation' s  own  operating  policies  and  ads  addressing  public issues,  the  CBS  letter  refers  specifically  to  two  ads,  cited  by 
Rosenthal,  which  ran  in  December,  1972  and  January,  1973.   (P.  2). 
The  January,  1973  ad  in  fact  is  one  of  the  two  Rosenthal  ads  whose 
investigation  the  staff  has  recommended;  the  December,  1972  ad 
was  rejected  by  the  staff  but  not  for  constitutional  reasons. 2/ 

The  CBS  letter  suggests  a  further  consideration  tending  to 
support  the  conclusion  that  we  may  properly  proceed  against  certain 
corporate  image  ads.   Ads  "which  assert  views  on  controversial 
public  issues  ...  are  rejected  under  ...  [CBS's]  policies."   (P.  2) 
The  American  Broadcasting  Company  joined  CBS  last  term  in  arguing 
to  the  Supreme  Court  that  broadcast  licensees  are  not  required 
by  the  Fairness  Doctrine  to  accept  spot  announcements  on  contro- 

versial public  issues. 2/  It  is  fair  to  assume,  therefore,  that 
ABC  also  has  a  policy  of  rejecting  spot  announcements  which  assert 
views  on  controversial  issues;  it  is  highly  unlikely  that  NBC  has 
a  different  policy.!/  Five  of  the  eight  ads  chosen  by  staff  for 
investigation  are  spot  announcements  that  appeared  on  one  of  the 
major  networks. V  As  to  each  of  these,  if  the  network  policy  was 
being  implemented,  there  was  a  judgment  that  the  ads  were  not 
addressed  to  a  controversial  public  issue.  While  an  ad  may  address 

2/  See  Staff  Memo,  Corporate  Image  Advertising,  pp.  135, 
206,  140,  216-17  (March  18,  1974).   (Hereafter,  "Staff  Memo") . 

3/  In  CBS  V.  Democratic  National  Committee.  412  U.S.  94  (1973) 
In  upholding  the  policy  of  CBS  and  ABC,  three  members  of  the  Court 

noted  that  such  a  policy  is  "expressly  based  on  a  journalistic 
judgment  that  10  to  60-second  spot  announcements  are  ill-suited 
to  intelligible  and  intelligent  treatment  of  public  issues;  the 
broadcaster  has  chosen  to  provide  a  balanced  treatment  of  contro- 

versial questions  in  a  more  comprehensive  form."   412  U.S.  at  118. 

4/  Indeed,  Mobil  has  recently  been  running  an  ad  which  states 

that  "we're  frustrated  in  trying  to  get  information  to  the  public. 
Try  to  buy  time  on  TV  to  say  something  substantive  and  the  net- 

works clobber  you  with  the  fairness  doctrine."   "Musings  of  an  oil 
person."  N.Y.  Times,  p.  37  (February  28,  1974). 

5/  See  Staff  Memo,  pp.  55,  71,  79,  87,  93. 

-  2 
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public  issues  to  the  extent  of  triggering  the  Fairness  Doctrine 
and  nevertheless  not  be  First  Amendment  speech.   Capital  Broad- 

casting V.  Mitchell,  333  F.  Supp.  582  (D.D.C.  1971),  aff d. 
mem,  sub,  nom. ,  Capital  Broadcasting  v.  Kleindienst,  405  U.S. 
1000  (1972);  see  Staff  Mem.,  18,  it  is  difficult  to  see  how  an 
ad  which  did  not  even  trigger  the  Fairness  Doctrine  would  be 
First  Amendment  speech.  .;., 

-  3  - 
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C 
Co!cirb;a  bmn/lo-'ilir;  S'j-zm,  I'.c. 

1J33  .V.  Ctrc-jt.  •;.//. 
Wa>:-.irrc:i-n.  D/;.  20030 

(2C;;)  2i0-12-o4  " 
Richard  VV.  J^ncks 

Vice  Preslisnt.  VAnshinfltan 

Dear  Mr.  Rosenthal: 

Please  permit  me  to  comment  on  your  press  conference  of  Monday, 
March  11,  in  which  you  and  a  group  of  your  colleagues  called  on 

the  nation's  broadcasters  to  exercise  their  responsibility  under 
the  FCC's  Fairness  Doctrine  and  "give  those  '.ri. th  divergr^nt  views 
an  opportunity  to  respond  to  the  raultimillion  dollar  advertising 

campaign  being  waged  by  the  energy  industry." 

No  broadcaster  can  properly  object  to  being  reminded  to  be  sensi- 
tive to  his  responsibilities  under  the  Fairness  Doctrine,  since 

these  responsibilities  clearly  extend  to  any  raaterial  broadcast 

by  him  v;hich  raises  a  "controversial  public  issue"  within  the 
meaning  of  the  Fairness  Doctrine."  Indeed,  it  is  because  of  those 
responsibilities  that  we  at  CBS,  in  common  with  many  other  broad- 
CwCtcrs,  have  long  followed  the  policy  ox  insisting  that  ccmmercicl 
announcements  not  intrude  into  the  area  of  public  controversy,  We 
believe  that  controversial  issues  of  public  importance  should  be 

treated  within  the  format  of  news  and  publ- •.  affairs  broadcasts, 
produced  under  the  control  of  our  professional  news  personnel, 
rather  than  argued  out  in  10  to  oO  second  spot  announcements  b; 

advertisers  and  "their  opponents. 

In  attempting  to  place  this  issue  in  perspective  hovrever,  we  cannot 
help  but  feel  that  the  consxMer  and  environmental  groups  who  joined 
in  your  press  release  have,  whether  intentionally  or  not,  themselves 
been  less  than  candid  in  presenting  their  claims  that  energy  company 
advertising  has  raised  controversial  issues  such  as  to  require  free 

piiblic  service  air  time  for  the  spot  annoLincements  produced  o-j   those 
groups . 

•  Thus J  in  referring  to  an  "advertising  blitz"  on  the 
part  of  the  energy  industry,  they  neglect  to  mention 
that  —  to  the  e:<rtent  that  is  a  correct  description  — 
it  applies  to  energy  industry  expendit-ires  in  the  print 
media  and  not  in  broadcasting.  The  fact  is  that  energy 
advertising  e:<penditures  in  broadcasting  have  been,  and 
are  being,  reduced  from  prior  levels  (See  Media,  The 
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VJashington  Poet,  p.  B  1,  March  12,  197^).  Broadcasting, 
therefore,  is  in  effect  being  called  upon  to  rectify  or 
b£.lance  advertisements  and  advertising  expenditures  made 

in  a  competitive  mediua.  Yet,  energy'  advertisers  have 

ventured  into  print  so  massively  because  broadcasters' 
poDicies  of  rejecting  ads  v.'hich  discuss  controversial 
issues  have  left  advertisers,  according  to  a  spokesman 

for  Mobil  Oil  quoted  in  the  sai-.e  VJashington  Post  article, 

"frustrated  in  trying  to  get  inforniation  to  the  public.'' 
The  spokestna>i  vent  on  to  say:   "Try  to  buy  time  on  TV  to 
say  something  substantive  and  the  netirarks  clobber  you 

with  the  Fairness  Doctrine." 

r.  IThile  many  rtewspapsr  ads  for  the  energy  companies  can 

\  perhaps  be  characterized  as  "political  advocacy"  in  the 
sense  that  they  address  themselves  to  the  matters  of 
rational  energy  policy  now  being  debated  in  the  Congress, 
the  same  simply  cannot  be  said  in  any  cociparable  sense  for 
the  television  ads  being  cited  by  the  public  interest  groups. 
It  is  interesting  to  note  that  most  of  the  ads  cited  vere 
produced  and  first  broadcast  v/ell  prior  to  the  inception  of 

last  fall's  energy  crisis  and  that  tivo  ads  cited  by  them 
dated  from  December  1972  and  January  1973 >  respectively. 

Tlie  natia-e  of  ohese  ads,  us  veil  as  the  subject  matter  of 
the  proposed  public  service  spot  announcements,  suggest 

strongly  that  their  concern  -.iith  energy  and  other  advertising 

goes  far  beyond  "political  advocacy";  it  apparently  involves 
an  objection  to  any  form  of  advertising  in  vhich  a  company 

attempts  to  tell  ho-,;  it  fulfills  its  obligations  of  corporate 
citizenship  in  the  production,  distribution,  and  sale  of  its 
products.  V/e  believe  a  distinction  can,  and  must,  be  dravm 

betveen  ad  •  vhich  assert  vievs  on  controversial  public  issues 
--  ads  vhich  are  rejected  under  our  policies  —  and,  on  the 

other  hand,  ads  vhich  set  forth  the  advertiser's  o\m.   environ- 
mental and  other  policies  having  a  direct  bearing  on  its 

operations.  The  latter,  if  capable  of  substantiation,  consti 
tutc  appropriate  information  vhich  many  consumers  believe  is 
relevaxit  to  their  D^orchase  decisions. 

The  charge  made  by  the  consxLTier  and  environmental  groups 
that  television  and  radio  have  not  afforded  to  the  average 

consumer  "an   equal  opportunity  to  hear  the  other  side"  is 
without  foundation.   Tnere  is  no  dearth  of  objective  evidence 

that  people  depend  for  most  of  their  information  about  the 
energy  crisis,  as  vith  other  subjects,  on  seeing  and  hearing 
news  and  public  affairs  broadcasts  on  television  and  radio. 
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A  January  197^  poll  conducted  by  R.  H.  Bruskin  Assopia- 
tes  reported  that  75  percent  of  the  public  cited  tele- 

vision as  the  scarce  of  most  of  their  information  about 

the  energy  shox-tage,  i-zhile  25  percent  named  radio.  No 
subject  has  been  covered  by  television  and  radio  nevs 
\n.th   such  intensity  as  has  the  energy  crisis  during  the 
past  several  months.  During  the  first  six  weeks  of  the 

energy  crisis,  for  example,  THE  CBS  EVS-IHIG  liE'.-lS   VflTH 
WALTER  CROI'IKITE  alone  carried  no  less  than  108  reports 
dealing  with  energy.  Public  opinion  polls  demonstrate 
that  the  public  is  well  aware  of  the  issues  in  the 
energy  crisis  and  they  betray  no  indication  that  public 

opinion  has  been  improperly  dominated  by  a  pro-industry 
view. 

The  real  issue  raised  by  the  consumer  and  environmental  groups  is 
whether,  under  their  interpretation  of  the  Fairness  Doctrine,  the 
public  would  be  better  informed  than  they  are  now.  At  the  present 

^time,  to  reiterate,  broadcasters  seek  to  keep  issues  of  public  con- 
troversy out  of  commercial  advertising  while  at  the  same  time  allow- 

ing advertisers  to  make  claims  —  which  all  agree  should  be  capable 
of  substantiation  --  as  to  their  products  and  services ^and  as  to 

.their  operating;  -policies.  This  distinction  is  not  always  easy  "CO  ' 
i^ke^  but  broadcasters  are  largely'-  sucressfiol  in  malting  it,  ar.d  a? 

a  result,  discussion  of  public  controversial  issues  is  almost  com- ~ 
pletely  relegated  to  news  and  public  affairs  broadcasts. 

VThat  would  result  from  the  alternate  model  urged  by  some  consumer  and 
environmental  groups?  Under  it  it  is  not  clear  how  much,  if  any, 
advertising  coiild  be  accomplished  by  an  embattled  industry  without 
triggering  free  counter  advertisements.  But  the  follovring  res\ilts 
would  seem  inevitable: 

1)  The  existing  competition  betvreen  advertisers  in 
claims  for  their  corporate  good  citizenship  in  dealing 
with  the  environmental  and  other  problems  faced  in  their 
production  and  distribution  efforts  would  be  eliminated. 

Yet,  competition  for  public  favor  along  these  lines  is   •   • 
a  valuable  prod  for  improvement,  and  would  appear  to  be  " 
in  the  public  interest. 

2)  To  the  extent  that  advertisers  woiold  continue  to 
make  such  claims,  and  to  the  extent  that  free  counter 
advertising  is  carried  in  response  to  them,  it  v;ould 
of  course  be  necessary,  in  the  interest  of  simple  fairness, 
for  broadcasters  to  remove  the  limitations  they  now  apply 

to  commercial  advertising  copy.  In  that  event,  v;hat  the 
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public  interest  groups  see  as  outright  "political 
advocacy"  in  current  nevspaper  and  magazine  ads  could 
"become  the  rule  in  television  and  radio  as  v;ell. 

3)  Yet,  it  iroxild  appear  that  ads  by  energj--  companies 
and  other  advertisers  vould  have  to  meet  the  standards 

of  the  Federal  Trade  CcpCTission,  possibly  even  as  to 
substantiation  of  claiins  made  pursuant  to  political 

advocacy.   If  this  is  the  case,  it  is  hardly  conceiv- 
able that  claims  made  by  environmental  and  consumer 

groups  could  escape  similar  governmental  scrutiny. 

k)     In  those  instances  where  consumer  and  environmental 
groups  either  did  not  elect  to  make  appropriate  replies 

to  advertisers'  claims,  or  their  replies  were  not  really 
responsive  to  such  claims,  broadcasters  would  apparently 
have  to  achieve  overall  fairness  under  the  Fairness  Doc- 

trine by  altering  news  judgments  in  the  presentation  of 

news  and  public  afi'airs  on  the  affected  issues. 

In  the  light  of  these  consequences,  we  raise  most  sincerely  v.-ith  you 
vhether  the  model  of  public  discussion  on  television  and  radio  lirged 
upon  you  by  the  consumer  and  environmental  groups  is  genuinely  in 
the  public  interest.   It  would  produce,  in  our  judgment,  a  tower  of 
babel  in  which  both  advertisements  and  counter  advertisements  wcold 

present  brief  and  simplistic  viev.'s  of  issues  which,  under  o'or  current 
policies,  would  have  been  left  to  discussion  in  news  and  public 
afCairs  broadcasts. 

Certainly  the  '.-xamples  of  public  interest  advertisements  submitted  by 
the  consumer  t ud  environmental  groups  seem  to  be  polemical,  and  propa- 
gandistic  in  the  extreme.   In  the  current  (March/ April  197^)  issue  of 

the  Columbia  Jo-jjrnalism  Review  one  of  the  key  creative  personnel  of 
one  of  those  groups.  Public  Interest  Comjr?anications ,  is  indeed  quoted 

as  saying  'Ve  are  interested  in  prcpagauida  in  the  best  sense  of  the 
word."  But  it  was  to  avoid  the  necessity  of  having  to  broadv -st  propa- 
gsmdistic  spot  anno-oncements  on  sensitive  and  ir.portant  controversial 
public  issues  that  our  present  policies  v;ere  designed.  In  support  of 

that  policy  v.-e  carried  to  the  Supreme  Court  and  won  (CBS  v.  Democratic 

National  Commitee,  '-'ay  1973)  our  right  to  reject  spot  announcements 
on  controversial  public  issues  whether  such  announcements  derived  from 
partisan  groups  or  from  corporate  advertisers.   In  its  opinion,  the 

Court  made  the  follo-.rLng  observations  concerning  the  appropriateness 
of  spot  announcem.ents  dealing  with  controversial  public  issues: 
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"The  licensee  policy  challenged  in  this  case  is  inti- 
mately related  to  the  journalistic  role  of  a  licensee 

for  v:hich  it  has  been  given  i  litial  and  primary  respon- 

sibility by  Congress.  The  licensee's  policy  against 
accepting  editorial  advertising  cannot  be  examined  as 

an  abstract  proposition,  but  must  bo  viev;ed  in  the  con- 
text of  its  Journalistic  role.  It  does  not  help  to  press 

on  us  the  idea  that  editorial  ads  are  'like'  commercial 

ads  for ^the  licensee's  policy  against  editorial  spot  ads 
is  expressly  based  on  a  Journalistic  Judgment  that  3.0  to 

60  second  spot  announcements  are  ill  suited  to  intelli-  ' 
-glble  and  intelligent  treatment  of  public  issues;  the 
broadcaster  has  chosen  to  provide  a  balanced  treatment 
of  controversial  questions  in  a  more  ccm.prehensive  form. 

Obviously  the  licensee's  evaluation  is  based  on  its  o^vn 

journalistic  Judgm.ent  of  priorities  and  nev/swor thine ss." 
(at  pages  22  and  23) 

"The  Commission  is  also  entitled  to  take  into  account  the 

reality  that  in  a  very  real  sense  listeners  and  vie-i/ers 
constitute  a  'captive  audience' ,. ..It  is  no  answer  to  say 

I  thai;  because  ve  tolerate  oeivasive  coriimercial  advertisenicnt 

Iwe  can  also  live  -vrith  its  political  coimterparts."   (at 
p^es  32  and  33) 

I  hope  the  foregoing  mil  provide  you  \T±th   some  helpful  background  as 
to  the  policies  of  broadcasters  on  the  impo.vtant  subject  vhich  your 
press  conference  has  highlighted.  Despite  ohe  differences  vhich  you 
may  have  irith  us  or  vith  other  broadcasters,  it  is  clear  that  you  and 

we  share  the  view  that  the  agenda  of  publi<-  discussion  should  not  be 
dictated  by  the  power  of  the  purse .  V7e  may  diverge  as  to  hov;  best  to 
achieve  that  objective.  If  you  have  any  questions  about  our  policies 
I  wo\ild  be  more  than  pleased  to  call  on  you  and  have  an  opportunity 
tc  discuss  them  v;ith  you. 

With  best  regards. 

Sincerely, 
^-/\ 

_-«9 
The  Honorable  Benjahin  Rosenthal 
United  States  Hd^isy  of  Representatives 
V7ashington,  D.  C.     20515 

March  15,  197^ 

( 
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Exhibit  86:  FTC  Memorandum— Corporate  Image  Advertising, 
March  28,  1974 

—A  mtm  (41  e^w)  mi.ii4 

UNITED  STATES  GOVERNMENT 

Memorandum 
T«._        :      Coniraission 

FROM     :      Commissioner   Dixon 

date:    March    28,    1974 

subject:      Corporate   Image   Advertising 

Before  the  Commission  are  staff's  recommendations 
concerning  the  regulation  of  image  advertising.   These 
recommendations  arise  in  part  from  a  petition  and  several 
letters  from  members  of  Congress  and  Government  Administra- 

tors Quarles  and  Train.   The  memorandum  contains  (1)  criteria 
for  determining  when  image  advertisements  are  protected  by 
the  First  Amendment;  (2)  a  discussion  of  why  the  regulation 

of  image  advertising  would  be  in  the  "public  interest,"  as 
required  by  §5(6) (b)  of  the  FTC  Act;  (3)  letters  to  be  sent 
by  the  Commission  (rather  than  staff)  to  three  oil  companies 
asking  for  substantiation  of  several  image  advertisements 
appearing  in  the  media;  (4)  a  response  to  the  aforementioned 
letters  from  Congressmen  and  Administrators,  and  a  reply  to 
the  petition  by  Congressmen  for  a  TRR  relating,  inter  alia, 
to  image  advertisements. 

It  is  staff's  position,  as  to  the  constitutional  issue, 
that  "claims  describing  corporate  activity,  when  they  appear 
in  an  advertisement,  whose  dominant  effect  is  economic,  may 
be  regulated,  notwithstanding  that  the  ad  may  have  a 

political  effect  which  is  greater  than  de  minimis." 

However,  the  reach  of  this  definition  is  narrowed 
considerably  by  the  criteria  to  be  employed  in  determining 
the  dominant  effect.   "A  proper  disposition  requires  a 
close  analysis  of  each  advertisement's  dominant  effect," 
utilizing  the  following  criteria: 

"Dominant  economic  effect  . . .  can  be  found 
where  (a)  the  ad  is  run  by  a  commercial  corporation; 

(b)  elements  typically  found  in  the  corporation's 
product  advertisements  -  for  example,  logos,  tag 
lines  -  are  also  present  in  the  ad;  (c)  the 
corporation  sells  consumer  products  under  the  same 
brand  name  as  appears  in  the  ad;  (d)  the  claims  in 
the  ad  consist  of  de,scription  of  activities  of  the 
corporation  (as  distinguished  from  assertions  of 
fact  or  opinion  about  subjects  other  than  the 

Bitj  U.S.  Savings  Bends  Kigularly  on  the  Fay  roll  Savings  Plan 
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corporation's  own  activities);  (e)  the  ad  is 
oriented  toward  the  corporation's  activities 
rather  than  a  general  subject;  e.g..  Shell's  oil 
spill  clean  up  device,  rather  than  oil  spills 
generally;  and  (f)  the  ad  does  not  expressly 
link  the  claim  concerning  the  corporation's  own 
activity  to  some  political  issue." 

The  last  listed  criterion  is  the  key  limitation  to  the 
staff  position.   As  staff  would  interpret  (f) ,  above.  First 
Amendment  protection  would  extend  to  any  advertisements 

where  there  is  "express  mention  of  the  public  issue  to  which 
its  claim  of  corporate  behavior  relates."   With  this  limita- 

tion, staff  contends  it  can  meet  the  anticipated  argument 

that  the  Commission's  position  may  have  a  chilling  effect 
on  First  Amendment  rights.   Staff  will  argue  that  there  can 
be  no  chilling  effect  as  its  approach  prohibits  no  speech. 

This  is  so  because  there  is  a  "readily  discernible  . . .  way 
for  an  advertiser  to  describe  his  corporate  behavior  in  a 
wholly-protected  manner  when  in  fact  that  behavior  is 
relevant  to  some  public  issue."   He  "need  only  place  his 
description  of  his  corporate  behavior  in  an  ad  which 
expressly  links  that  behavior  to  the  public  issue  to  which 

it  is  related. " 

I  agree  with  this  approach,  and  I  would  like  to  hear  ^ 
from  the  staff  as  to  its  views  on  making  its  position  on 
the  First  Amendment  public.   One  reason  for  doing  so,  it 
seems  to  me,  is  that  the  mechanism  that  staff  claims  is 

"readily  discernible"  will  be  so  only  if  the  Commission 
policy  is  known. 

In  this  connection,  I  assume  that  there  are  fairly 
compelling  reasons  why  a  corporation  will  not  expressly 
link  the  description  of  its  corporate  behavior  to  a  public 
issue.  Otherwise,  any  Commission  order  could  easily  be 
avoided  by  the  above-described  mechanism,  i.e. ,  linking 
behavior  to  a  public  issue.  I  would  like  staff's  comments 
on  this. 

I  agree  with  staff's  discussion  of  how  the  "public 
interest"  will  be  served  by  regulating  corporate  image 
advertising.   Mr.  Herzog's  remarks  are  particularly 
instructive  in  this  regard. 

I  have  no  problem  with  seven  of  the  eight  advertise- 
ments chosen  by  the  staff  to  be  challenged  for  lack  of 

substantiation.   The  exception  is  the  "Back  To  The  Sea" 

-2- 
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commercial  (page  73  of  staff  memorandum)  which  was  filmed 
in  December  1973,  and  so  probably  appeared  in  the  middle 
of  the  energy  crisis.   Yet,  staff  says,  at  page  77,  that 
the  ad  ran  before  that  crisis.   I  would  like  staff  to 
clarify  this  and  to  tell  us,  if  the  ad  did  run  during  the 
energy  crisis,  whether,  as  a  consequence,  the  message  is 
sufficiently  political  to  obtain  First  Amendment  protection 
or  is  tied  into  pending  litigation  and  so  should  not  be 

(juestioned.   I  should  note,  parenthetically,  that  the  viabil- 
ity of  the  criteria  for  determining  "economic  effect"  is 

amply  demonstrated  in  staff's  discussion  of  these  advertise- 
ments. 

Finally,  I  agree  with  staff's  response  to  the 
congressional  and  other  letters,  and  to  the  petition,  except 
for  one  point.   The  Congressmen  petition  the  Commission  to 
establish  a  rule  that  would  hold,  as  a  violation  of 

Section  5,  "Any  commercial  advertisement  which  makes  any 
affirmative  misstatement,  fails  to  disclose  any  material 

fact,  or  makes  any  unsubstantiated  claim...."  (page  177  of 
staff  memorandum) .   Staff  states  (at  page  234)  that  this 
appears  to  be  no  more  than  a  restatement  of  existing  law. 
I  cannot  agree.   Not  every  failure  to  disclose  material 
facts  or  to  make  claims  that  are  substantiated  is  deceptive 
or  unfair,  and  unless  they  are  deceptive  or  unfair  they 
do  not  violate  §5,  nor  should  they.   I  would  modify  the 
letter  in  question  so  as  to  make  this  clear. 

Paul^  Rand  Dixbn, 
Commissioner 

•3- 
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Exhibit  87:  FTC  Memorandum— Corporate  Image  Advertising, March  29,  1974 

emONAl.  FORM  NO.  10 
»«AT  IH>  lOmON 
eMrpMR(4l  CFH)  lOI-l 

UNITED  STATES  GOVERNMENT 

Memorandum 
jQ         .  Bickart,  Cohen,  lannelli^^-lJTadlain,  Foldes, 

■  Lange,  Sanchez,  Parker,  Annear  and  Ratner   date:  March  29,  1974 

"^OM  :  Richard  B.  Herzog  j^^(i    ̂ /'f/w 

subject:  Corporate  Image  Advertising 

I  am  enormously  encouraged  by  the  attached  circulation 
of  Commissioner  Dixon   on  corporate  image  advertising.   This 
matter  will  be  on  the  Agenda  for  the  week  of  April  8,  1974. 

I  would  like  you  to  meet  among  yourselves  to  develop 
reasons  why  a  corpora f inn  "win  nni-   ^vnr^s.giv  linv  f-h^ 
description  Ot  its  cornnratf^  h^hawio-r  fn  ̂     nnhlin  "i -'^s^^y  ̂   " 
(Dixon  Mem. 2) 

I  can  readily  see  one  response  to  the  Commissioner's 
question  which,  happily,  is  on  classic  First  Amendment 
grounds.   The  precise  issue  is  whether  a  corporation  could 
easily  avoid  our  order  by  making  false  claims  which  it  links 
to  a  public  issue.   There  is,  however,  a  very  substantial 
inhibition  upon  the  making  of  false  claims  linked  to  public 
issues  insofar  as  the  linkage  involves  criticism  of  the 
Government.   The  Government  is  a  very  formidable  adversary 
and  engages  in  very  rough  and  tumble  rebuttal.   Thus,  when 
PPG  criticized  EPA's  lead  additive  regulation,  Administrator 
Train  got  front  page  coverage  on  his  letter  asserting  that 
PPG's  claim  was  utterly  without  foundation.   And  what  oil 
company  executive  can  readily  forget  the  front  page  and 
television  pictures  of  Senator  Jackson  holding  up  oil 
company  ads  and  claiming  that  they  were  half  truths? 

I  would  like  you  to  consider  further  inhibitions  on  the 
making  of  false  claims  which  are  linked  with  public  issues, 
and  I  would  also  like  you  to  consider  inhibitions  on  the 
making  of  any  claims  descriptive  of  corporate  behavior 
which  are  linked  to  public  issues.   For  example,  can  it 
be  said  that  such  claims  lose  credibility  or  interest 
when  they  are  so  linked? 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 

i 
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Exhibit  88:  Memorandum  of  Mobil  Oil  Corporation, 
April  4,  1974 

UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  TRADE  COMMISSION 

MEMORANDUM  OF  MOBIL  OIL  CORPORATION  IN  OPPOSITION 

TO  PETITION  TO  EXTEND  THE  ADVERTISING  SUBSTANTIA- 
TION RESOLUTION  OF  THE  FEDERAL  TRADE  COMMISSION 

FILED  JANUARY  9,  1974 

ARNOLD  &  PORTER 

Paul  A.  Porter 
Stuart  J.  Land 
Michael  N.  Sohn 

Attorneys  for  Mobil  Oil  Corporation 

Dated:   April  4,  1974 
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UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  TRADE  COMMISSION 

MEMORANDUM  OF  MOBIL  OIL  CORPORATION  IN  OPPOSITION 

TO  PETITION  TO  EXTEND  THE  ADVERTISING  SUBSTANTIA- 
TION RESOLUTION  OF  THE  FEDERAL  TRADE  COMMISSION 

FILED  JANUARY  9,    19  74 

I.   INTRODUCTORY  STATEMENT 

On  January  9,    19  74,  a  petition  was  submitted  to 

the  Federal  Trade  Commission  on  behalf  of  petitioners 

Senator  Birch  Bayh,  Senator  Thomas  Maclntyre,  Senator 

Frank  Moss,  Representative  Les  Aspin,  Representative 

Benjamin  Rosenthal  and  Representative  Andrew  Young. 

The  Petitioners  urge  the  Federal  Trade  Commission  to 

extend  its  advertising  substantiation  campaign  to,  among^ 

Others,  the  oil,  utility  and  electric  appliance  indus- 

tries in  regard  to  environmental  and  energy  re  la  ted  __^ 

claims  set  forth  in  their  advertising.   Certain  commer- 

cials of  the  Mobil  Oil  Corporation  ("Mobil")  are  among 

those  set  forth  as  examples  of  the  types  of  advertise- 

ments for  which  substantiation  would  be  required  under 

the  proposed  petition. 
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While  Mobil  can  substantiate  all  claims  made  in 

its  advertising,  it  is  fundamentally  opposed  to  this 

petition  because  it  believes  that  implementation  of 

the  proposed  substantiation  requirements  would  raise 

grave  First  Amendment  problems.   It  would  be  detrimental 

to  the  public  interest  by  inhibiting  a  fuller  discussion 

of  ideas  regarding  the  energy  crisis.   A  substantiation 

program  would  permit  the  Federal  Trade  Commission  to 

question  and  challenge  controversial  views.   The  Consti- 

tution and  a  legion  of  decisions  by  the  courts  have  made 

it  clear  that  such  an  intrusion  cannot  be  permitted  be- 

cause of  its  chilling  effect  on  the  free  expression  of 

ideas. 

Mobil  feels  that  the  need  for  a  complete  and 

open  discussion  regarding  the  environment  and  energy  is 

particularly  acute  at  this  time  and  that  the  petition 

is  thereby  of  an  extremely  injurious  nature  to  the  pub- 

lic interest.   Unlike  the  major  issues  that  have  been 

before  the  public  in  recent  times,  i^.e.  ,  Vietnam,  Civil 

Rights,  disarmament,  this  is  the  first  instance  in  more 

recent  history  in  which  an  issue  of  universal  public 

-  2  - 
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importance  and  concern  focuses  on  one  private  sector  of 

the  economy,  namely  the  oil  industry.   The  energy  crisis, 

which  has  had  such  profound  effects,  has  led  to  a  public 

debate  on  the  legitimacy  of  the  operations  of  particular 

companies  such  as  Mobil. 

As  a  corporation,  Mobil  is  deeply  concerned  that 

the  avalanche  of  news  on  the  energy  crisis,  emanating  from 

the  television  networks,  is  simplistic  and  therefore 

inaccurate.   Moreover,  Mobil  believes  that  such  news  is 

peculiarly  misleading  because  emphasis  is  placed  on 

charges  made  by  critics  who  do  not  have  an  in-depth  un- 

derstanding of  an  extremely  complex  industry.   The  news 

media  have  thus  given  undue  circulation  to  what  Mobil 

regards  as  the  uniformed  and  inaccurate  view  that  the 

oil  companies  should  be  blamed  for  the  energy  shortage 

and  the  ensuing  discomfort  of  the  public.   At  the  same 

time,  because  of  the  complexity  of  the  situation  and 

the  limitation  of  time  on  television  and  space  in  news- 

papers, Mobil  believes  that  many  viewpoints  relating  to 

this  crisis  are  currently  denied  entry  into  the  market- 

place of  ideas.   Unless  the  public  can  obtain  a  better 

-  3  - 
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comprehension  of  this  highly  complex  problem,  Mobil  be- 

lieves there  will  adverse  effects  on  the  future  of  the 

nation.   An  inadequately  informed  public  opinion  could 

lead  to  the  adoption  of  counterproductive  measures  which 

would  only  serve  to  lengthen  the  energy  crisis. 

Mobil's  advertising  —  the  type  of  ads  which__are^ 

referenced  in  the  petition  —  is  but  one  effort  on  the 

part  of  our  company  to  express  another  viewpoint  which 

should  be  considered  if  the  nation  is  to  avoid  these  ad- 

verse consequences.   Mobil  asks  the  Commission  to  con- 

tinue to  support  measures,  such  as  counter-advertising, 

which  would  permit  the  fuller  dissemination  of  ideas  to 

the  public.   In  any  event,  the  petition  should  be  dis- 

missed as  inappropriate  and  contrary  to  the  fundamental 

policy  of  promoting  unfettered  debate  on  an  issue  of 

crucial  public  and  political  significance. 

II.   THE  PETITION 

Petitioners  have  asked  the  Federal  Trade  Commis- 

sion ("FTC")  to  broaden  the  scope  of  its  ad  substantia- 

tion resolution.   At  present,  the  Resolution  authorizes 

-  4  - 
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the  Commission  to  require  advertisers,  on  demand  by  the 

Commission,  to  submit  tests,  studies  or  other  data  which 

they  had  in  their  possession  prior  to  the  time  claims  or 

representations  are  made  in  an  advertisement  "regarding 

the  safety,  performance,  efficacy,  quality,  or  compara- 

tive price  of  the  product  advertised."   (Emphasis  sup- 

plied.)  36  Fed.  Reg.  12058  (June  24,  1971),  amended 

36  Fed.  Reg.  14680  (August  7,  1971) .   In  short,  the 

present  ad  substantiation  resolution  is  limited  to  cer- 

tain specified  types  of  claims  made  concerning  a  "prod- 

uct" which  is  the  subject  of  an  advertisement. 

Petitioners  would  extend  this  resolution  to  re- 

quire substantiation  to  apply  to  all  advertisements 

sponsored  by  corporations  or  other  businesses  primarily 

involved  in  selling  goods  or  services  for  profit  and 

which  have 

"as  their  dominant  theme,  (1)  the  promotion 
of  the  advertiser's  goods  or  services,  (2) 
the  promotion  of  the  advertiser's  operations, 
activities,  or  policies,  or  (3)  the  giving 
of  advice  or  information  in  connection  with 

the  use  of  the  advertiser's  products  or  ser- 

vices. " 

-  5  - 
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Substantiation  can  be  required  not  only  by  the 
V 

Cortunission,  but  by  "any  other  interested  person." 

Finally,  the  petition  purports  to  exempt  from  substanti- 

ation requirements  those  advertisements  whose  dominant 

theme  concerns  "one  side  of  a  controversial  issue  of 

public  importance"  _if  such  an  advertisement  contains  a 

prominently  displayed,  explicit  statement  that  "this  is 

a  political  advertisement  intended  to  present  this  busi- 

ness' views  on  a  controversial  issue  of  public  impor- **  / 

tance." 

iii.  the  proposed  extension  of  the  ad- 
vertisi::g  substantiation  resolu- 

tion CONSTITUTES  A  SERIOUS  INCUR- 
SION OF  FIRST  AMENDMENT  RIGHTS 

A.      Basic  Principles:   The  Marketplace  of  Ideas 

It  has  long  been  an  essential  cornerstone  of  our 

jurisprudence  that,  as  Mr.  Justice  Holmes  put  it: 

"...  The  ultimate  good  desired  is  better 
reached  by  free  trade  in  ideas  -  that  the 
best  test  of  truth  is  the  power  of  the 

*/   Petition,  p.  2. 

**/   Petition,  p.  3. 
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thought  to  get  itself  accepted  in  the  com- 
petition of  the  market  .  .  .  That  at  any 

rate  is  the  theory  of  our  Constitution.  "V 

And  it  has  always  been  a  cardinal  principle  that  this 

marketplace  of  ideas  will  function  best  if  it  is  left 

unencim±>ered  with  restraints  on  expression.   Thus,  in 

Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367,  *390 

(1969) ,  the  Supreme  Court  reiterated  that: 

"It  is  the  purpose  of  the  First  Amendment 
to  preserve  an  uninhibited  marketplace  of 

ideas  in  which  truth  can  ultimately  pre- 

vail. ..." 

A  similar  note  was  sounded  in  New  York  Times  Co.  v. 

Sullivan,  386  U.S.  254,  270  (1964),  when  the  Court  re- 

ferred to  the  "profound  national  commitment  that  debate 

on  public  issues  should  be  uninhibited,  robust,  and  wide 

open. " 

The  relationship  between  uninhibited  debate  and 

the  ascertainment  of  truth  has  been  articulated  by  one 

leading  commentator,  as  follows: 

"...  the  theory  starts  with  the  premise 
that  the  soundest  and  most  rational  judgment 
is  arrived  at  by  considering  all  facts  and 
arguments  which  can  be  put  forth  in  behalf 

*/   Abrams  v.  U.S. ,  250  U.S.  616,  630  (1919)  (Dissenting 
Opinion) . 
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of  or  against  any  proposition.   Human  judg- 
ment is  a  frail  thing.   It  may  err  in  being 

subject  to  emotion,  prejudice  or  personal 
interest.   It  suffers  from  lack  of  informa- 

tion and  insight,  or  inadequate  thinking. 
It  can  seldom  rest  at  the  point  any  single 
person  carries  it,  but  must  always  remain 
incomplete  and  subject  to  further  extension, 
refinement,  rejection  or  modification.   Hence 
an  individual  who  seeks  knowledge  and  truth 
must  hear  all  sides  of  the  question,  especially 
as  presented  by  those  who  feel  stron gly  and 
argue  militantly  for  a  different  view.   He  must 
consider  all  alternatives,  test  his  judgment 
by  exposing  it  to  opposition,  make  full  use 
of  different  minds  to  sift  the  true  from  the 

false.   Conversely,  suppression  of  informa- 
tion, discussion,  or  the  clash  of  opinion 

prevents  one  from  reaching  the  most  rational 
judgment,  blocks  the  generation  of  new  ideas, 

and  tends  to  perpetuate  error.  ..." 
Thomas  Emerson,   Toward  a  General  Theory  of 
the  First  Amendment   (Vintage  Books,  1966 
ed.),  p.  7  (emphasis  supplied). 

B.   A  Substantiation  Requirement  Is  Inconsistent 
With  the  Concept  of  an  Uninhibited,  Robust 
Debate  Inherent  in  the  First  Amendment   

As  the  Supreme  Court  has  recognized,  "authorita- 

tive interpretations  of  the  First  Amendment  guarantees 

have  consistently  refused  to  recognize  an  exception  for 

any  test  of  truth  -  whether  administered  by  judges,  juries 

or  administrative  officials  -  and  especially  one  that  puts 

the  burden  of  proving  truth  on  the  speaker."   New  York 

Times  Co.  v.  Sullivan,  supra,  376  U.S.  at  271.   The 
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constitutional  protection  of  the  First  Amendment  does 

not  turn'  upon  "the  truth,  popularity  or  social  utility 

of  the  ideas  and  beliefs  which  are  offered."   NAACP  v. 

Button,  371  U.S.  414,  445  (1963).   This  principle  is 

based  on  the  recognition  that  freedom  of  expression  will 

be  inhibited  unless  it  has  the  "breathing  space"  which 

protects  the  speaker  from  liability  even  where  others 

believe  he  is  factually  incorrect.  Id.   at  4  33.   It  has 

been  consistently  held  that  an  informed  public  will  most 

likely  result  if  "a  multitude  of  tongues"  are  encouraged 
•  V 

to  speak  on  an  issue  of  public  importance,"    and  that 

diverse  opinion  will  be  forthcoming  only  where  there 

is  an  absence  of  governmental  sanctions  which  attach  to 

the  expression  of  opinion. 

A  broad  rule  which  would  permit  this  Commission 

to  require  "substantiation"  for  the  claims  made  by  ad- 

vertisers which  relate  to  issues  of  publj.c_controversy 

and  importance  would  fly  in  the  face  of  these  well 

settled  First  Amendment  principles. 

*/   U.S.  V.  Associated  Press,  52  F.  Supp.  362,  372 
(D.S.D.N.Y.  1943)  (per  Learned  Hand,  J.). 

-  9  - 
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C.   Existing  Limitations  on  Commercial  Speech 
Are  Narrov   

In  Breard  v.  City  of  Alexandria,  341  U.S.  622 

(1951)  and  Valentine  v.  Chrestensen,  316  U.S.  52  (1942), 

the  Supreme  Court  has  recognized  that  certain  forms  of 

speech  —  those  limited  to  the  direct  soli.citation_of- 

consumers  to  purchase  goods  or  services  —  may  be  sub- 

ject to  limitations  which  would  otherwise  be  inconsistent 
V 

with  the  concept  of  an  unrestrained  marketplace  of  ideas. 

While  some  commentators  have  argued  that  these 

decisions  are  of  "questionable  analytical  force"  and 

that  strict  First  Amendment  guarantees  should  apply  even 

to  purely  commercial  speech,     it  is  unnecessary  for 

present  purposes  to  reach  this  issue.   Rather,  it  is 

^/      Breard  involved  the  constitutionality  of  a  city  ordi- 
nance forbidding  the  door-to-door  solicitation  of  magazine 

subscriptions,  while  in  Valentine  the  Court  upheld  the  con- 
stitutionality of  an  ordinance  forbidding  the  distribution 

in  the  streets  of  handbills  which  advertised  the  presence 
of  a  navy  submarine  being  exhibited  for  profit  by  a  private 
entrepreneur.   In  the  latter  case,  the  Court  was  careful  to 

note  that  it  was  dealing  with  "purely  commercial  advertising 
316  U.S.  at  54. 

**/   Redish,  The  First  Amendment  in  the  Marketplace:   Com- 
mercial Speech  and  the  Values  of  Free  Expression,  39  G.W. 

L.  Rev.  429  (1971) . 

-  10  - 
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sufficient  to  note,  as  the  Chairman  of  this  Commission 

has  perceptively  pointed  out,  that  the  application  of  the 

"purely  commercial  speech"  doctrine  enunciated  in  Breard 

and  Valentine  is  difficult  indeed,  and  that  these  cases 

hardly  stand  for  the  proposition  that  First  Amendment 

guarantees  are  lost  simply  because  a  message  takes  the 

form  of  a  paid  advertisement  or  because  it  has  a  commer- 

cial  impact  which  is  incidental  to  otherw_ise_protected__ 

forms  of  speech.   Address  by  Lewis  A.  Engman  before  the 

Antitrust  Law  Section,  State  Bar  of  Michigan  (February  15, 

1974),  pp.  9-10. 

Petitioners  do  not  contend  —  indeed,  they  could 

not  —  that  corporate  advertisers  lose  their  First  Amend- 

ment rights  simply  because  they  are  for-profit  enterprises^ 

See,  e. £. ,  New  York  Times  Co.  v.  Sullivan,  supra,  376  U.S. 

at  266.   To  the  contrary  ,^  petitioners  implicitly  recog- 

nize  that  the  existence/ of  free  speech  rights  depend^jj^g^ 
r 

upon  the  identity  of  the  speaker  but  upon  the  contents  of 

the^  ideas  expressed.   Thus,  petitioners  concede  that  the 

Coiiimission  should  not  attempt  to  apply  a  substantiation 

rei 
[uirement  to   advertising  which  consists   of   "the  expression 

-   11  - 
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of  a  corporate  viewpoint  on  controversial  issues  of  pub- 
V 

lie  importance  facing  our  government  officials."     They 

do  not  propose  substantiation  for  advertising  which  fits 

this  description  "no  matter  how  false  or  misleading  [such 

advertising]  might  be."      Moreover,  the  petition  itself 

purports  to  exempt  advertising  where  the  dominant  theme 

is  the  expression  of  one  side  of  a  controversial  issue 

of  public  importance.      As  we  show  next,  these  very  con- 

cessions highlight  the  inappropriateness  of  proceeding  in 

this  area  by  means  of  an  across-the-board  substantiation 

rule. 

IV.   IN  LIGHT  OF  THE  GRAVE  FIRST 

AMENDMENT  QUESTIONS  A  SWEEP- 
ING EXTENSION  OF  THE  AD  SUB- 

STANTIATION RESOLUTION  IS 
UNWISE 

As  shown  above,  traditional  First  Amendment  doc- 

trine precludes  governmental  encumbrances  upon  the  exercise 

V    Petition,  p.  23. 

**/   Ibid. 

***/  This  is  not  to  say  that  petitioners'  proposed  exemption 
eliminates  any  First  Amendment  problem.   There  is  no  bright 
line,  where  the  energy  crisis  is  concerned,  between  advertis- 

ing which  expresses  a  corporate  viewpoint  on  controversial 
(Footnote  continued  on  following  page.) 

-  12  - 
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of  free  speech,  except  in  the  area  of  "purely  commercial 

speech."'  The  Commission's  present  ad  substantiation  rule 

is  consistent  with  these  principles  in  that  it  applies 

only  to  claims  which  relate  to  some  aspect  "of  the 

product  advertised."   36  Fed.  Reg.  12058.   Petitioners 

would  obliterate  this  line  on  a  sweeping  basis  by  apply- 

ing a  substantiation  requirement  to  a  category  of  claims 

including,  inter  alia, .those  v^hose  dominant  theme  relates 

to  the  "operations,"  activities"  or  "policies"  ofthe 

advertiser.   The  inhibitions  on  free  speech  which  would 

follow  if  such  an  extension  of  the  ad  substantiation 

resolution  were  adopted  are  manifest.   The  scope  of 

such  a  ruling  would  be  so  broad,  to  say  nothing  of  the 

vagueness  of  its  potential  application,  that  many  forms 

of  speech  which  are  far  removed  from  product  solicita- 

tion might  possibly  be  covered.   For  every  potential 

untruthful  claim  which  will  be  revealed  or  discouraged 

by  such  a  rule,  the  expression  of  untold  numbers  of 

(Footnote  continued  from  preceding  page.) 
issues  of  importance  facing  public  officials,  on  the  one 
hand,  and  advertising  which  centers  around  the  discussion 

of  an  oil  company's  "operations"  or  "policies."   Yet  peti- 
tioners propose  a  rule  which  would  cover  the  latter,  but 

not  the  former. 

-  13  - 



1379 

honestly  held  beliefs  will  be  discouraged  by  the  prospects 

of  a  substantiation  requirement  to  be  followed  by  a 

Section  5  proceeding  where  substantiation  is  deemed  in- 

adequate. 

Where,  as  here,  serious  First  Amendment  questions 

are  raised,  it  is  inappropriate  in  the  extreme  for  the 

Commission  to  act  on  any  basis  other  than  a  careful  case- 

by-case  consideration  of  the  issues.   There  is  a  difficult 

and  troublesome  line  to  be  drawn  between  "purely  commer- 

cial speech"  and  protected  comment  on  issues  of  public 

importance.   A  sweeping  resolution  injecting  the  Commis- 

sion into  this  First  Amendment  area  would  unwisely  commit 

the  Commission  in  situations  where  First  Amendment  con- 

siderations should  predominate.   Mo  re  o  vc  r ,  t  h  e^  vgjgy  _  ,P_ubji__ 

lication  of  the  substantiation  rule  would  chill  expression. 

A  sweeping  rule  under  which  controversial  claims  relating 

to  energy  or  environmental  matters  would  be  subject  to  a 

substantiation  program  administered  by  the  Federal  Trade 

Commission  can  only  inhibit  the  free  expression  of  ideas 

in  these  important  areas.   Fundamental  First  Amendment 

principles  have  long  precluded  such  intrusion  —  "by 

-  14  - 
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judges,  juries  or  administrative  officials,"  New  York 

Times  Co.  v.  Sullivan,  supra,  376  U.S.  at  271  —  because 

of  the  potential  chilling  effect  of  regulatory  action. 

As  Chairman  Engman  has  recognized,  "the  Federal 

Trade  Commission  should  proceed  against  image  advertis- 

ing only  in  clear-cut  cases  of  commercial  appeal  or 

effect"  and  "the  wisest  course  is  to  give  the  benefit 

of  the  doubt  to  an  advertiser's  rights  -  indeed,  to 

every  citizen's  rights  -  under  the  First  Amendment." 

Engman,  supra,  pp.  10-11.   A  careful  approach  of  this 

type  is  pretermitted  by  an  extension  of  the  ad  substan- 

tiation  rule  as  proposed  by  petitioners. 

In  this  connection,  it  should  be  noted  that  the 

Commission's  initial  ad  substantiation  resolution  was 

announced  without  benefit  of  the  rulemaking  provisions 

of  the  Administrative  Procedure  Act,  5  U.S.C.  §  553. 

Irrespective  of  the  legality  of  proceeding  without  ad- 

hering to  these  rulemaking  procedures  where  product  ad 

substantiation  is  involved,  if  the  Commission  at  all 

entertains  any  doubts  as  to  the  merits  of  the  proposed 

extension  of  that  resolution,  it  should  not  take  any 

-  15  - 
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action  without  soliciting  the  views  of  all  interested 

parties  as  contemplated  under  the  Administrative  Procedure 

Act.   Given  the  recognized  sensivity  of  this  area,  and  the 

serious  First  Amendment  problems  raised  by  the  petition, 

the  APA  provisions  requiring  the  publication  of  a  pro- 

posed rulemaking  notice,  with  an  opportunity  for  inter- 

ested persons  to  participate  in  the  rulemaking  through  the 

submission  of  their  views  and/or  oral  presentation,  will 

afford  the  Commission  access  to  the  views  of  all  who  may 

be  affected  by  the  proposed  extension  of  the  substanti- 

ation resolution. 

V.   THE  GRANTING  OF  THE  PETITION 

WOULD  EXACERBATE  MOBIL'S 
INABILITY  TO  EXPRESS  ITS 
OPINION  ON  ISSUES  OF  PUBLIC 
CONTROVERSY 

The  Supreme  Court  has  stated  that  "freedom  of 

discussion,  if  it  would  fulfill  its  historic  function 

in  this  nation,  must  embrace  all  issues  about  which  in- 
'^M^M_U_t_M_l^— ^Mi^l^^— ^— ^Ml   I   IW     III!    I   IIIIIII^M 

formation  is  needed  to  enable  the  members  of  society  tg 

cope  with  the  exigencies  of  their  period."     It  is 

*/   Time,  Inc.  v.  Hill,  385  U.S.  374,  388  (1967). 

-  16  - 
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undeniable  that  the  energy  crisis  is  one  of  the  primary 

"exigencies"  of  the  present  period.   Mobil  and  the  other 

oil  companies  are  uniquely  situated  to  advance  public 

understanding  of  this  crisis  because  of  their  direct  and 

immediate  involvement  in  the  oil  business.   Thus,  it  would 

be  particularly  troublesome  from  a  societal  point  of  view 

if  the  right  of  Mobil  and  other  similarly  situated  cor- 

porations to  express  their  opinions  and  seek  support  for 

their  policies  were  to  be  hedged  about  with  restrictions 

such  as  those  proposed  in  the  petition. 

As  petitioners  concede,  many  prominent  and  power- 

ful government  officials  have  been  severly  critical  of 

the  oil  industry  with  a  resultant  adverse  public  opinion 

and  perception  of  the  responsibility  of  the  oil  companies 

*/ 

for  
the  

current  

crisis.     

Those  

who  
have  

publicly  

criticized 
V   "As  for  the  energy  crisis,  which  has  dramatically 

touched  the  lives  of  all  Americans,  not  only  has 
public  opinion  put  industry  on  the  defensive,  but 
several  companies  have  been  chided  by  government 

officials  and  formally  charged  by  government  agen- 
cies, including  this  Commission,  with  unwise,  un- 

ethical or  illegal  practices  which  have  contributed 
to,  of  course,  energy  shortages  in  order  to  increase 
their  economic  stranglehold  on  the  energy  industry 
and  undermine  the  recent  successes  of  the  environ- 

mental effort."   Petition,  p.  4,  (footnotes  omitted) 

-  17  - 
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the  oil  companies  and  others  involved  in  the  energy  field 

have  not  been  subjected  to  any  requirement  of  substanti- 

ation.  Petitioners  would  not  have  it  so  since  their 

proposed  substantiation  rule  applies  only  to  advertise- 

ments sponsored  by  businesses  engaged  primarily  in  selling 

goods  or  services  for  profit.   Yet,  the  petition  proposes 

that  if  Mobil  wishes  to  defend  its  policies  against  the 

barrage  of  publicity  leveled  against  it,  the  company  must 

be  prepared  to  substantiate  each  and  every  element  of  its 

defense  by  way  of  responding  to  subpoenas  at  the  instance 

of  the  Commission's  staff  or  "any  interested  person." 

This  in  effect  would  mean  any  person  who  disagreed  with 

Mobil's  policies  or  ideas  could  trigger  regulatory  action. 

For  the  reasons  stated   earlier,  Mobil  believes 

that  this  approach  is  inconsistent  with  the  notion  em- 

bedded in  the  First  Amendment  that  truth  is  best  obtained 

in  the  long  run  through  uninhibited  and  unshackled  debate. 

In  this  connection,  it  is  important  to  note  that  Mobil's 

right  to  express  itself  on  issues  of  public  importance 

and  controversy  is  not  only  threatened  by  the  instant 

petition  but  is  presently  subject  to  severe  restraints 

-  18  - 
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inappropriately  imposed  by  the  television  networks.   Mobil' 

efforts  to  counter  its  critics  have  been  frustrated  by  the 

networks '  policy  of  refusing  paid  advertising  dealing  in 

any  re s pe ct  with  Mobil's  opinion  on  issues  related  to  the 

energy  crisis. 

Consistent  with  its  view  that  public  opinion  on  a 

subject  as  crucial  as  the  energy  crisis  should  be  informed 

by  an  uninhibited  and  robust  debate,  Mobil  has  offered  to 

buy  time  on  the  television  network  for  its  critics ,    such 

as  petitioners,  provided  the  networks  allow  Mobil  to  buy 

an  equal  number  of  commercials  to  state  its  own  position 

with  respect  to  the  energy  crisis  free  of  network  censor- 

ship.  To  date,  the  networks  have  rejected  this  proposal, 

although  Mobil  believes  it  provides  a  uniquely  suitable 

mechanism  for  airing  an  issue  of  prime  importance  to  the 

public  and  the  future  of  this  country. 

Petitioners  are  correct  in  asserting  that  industry 

seeks  through  "image  advertising"  to  create  a  more  favor- 

able  attitude  on  environmental_an^^_aj;;a£fl^^j^aXaLad,JiSs^ 

and  to  speak  in  favor  of  certain  governmental  actions 
b 

which  the  company  or  industry  supports.     The  role  of 

V   Petition,  p.  5. -  19 
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government  should  be  to  facilitate  the   ability  of  all 

interested  groups,  including  concerned  citizens  and  cor- 

porations, in  the  achievement  of  these  traditional  exer- 

cises of  speech. 

As  previously  noted,  the  causes  of  the  present 

energy  crisis  and  the  course  which  this  country  should 

follow  in  dealing  with  it  involve  highly  complex  issues 

of  great  import.   Oil  companies  such  as  Mobil,  by  virtue 

of  their  expertise  and  involvement  in, this  area,  have 

much  to  contribute  to  this  important  national  debate. 

At  present,  the  television  networks,  aided  by  the  pas- 

sive acquiescence  of  the  Federal  Communications  Commis- 

sion, have  made  it  difficult,  if  not  impossible,  for  the 

oil  industry  or  petitioners  to  express  their  views  to 

the  public. 

The  solution,  however,  is  not  to  impose  impedi- 

ments to  industry's  exercise  of  free  speech,  as  the 

present  petition  would,  but  to  give  Mobil  and  its  cri- 

tics greater  access  to  the  public  for  the  expression  of 

their  various  viewpoints  as  to  the  course  the  country        | 

should  take  in  responding  to  the  energy  crisis.   This  \ 

-  20  - 
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Commission  has  already  noted  that: 

/'the  most  effective  means  of  assuring  public 
awareness  of  opposing  points  of  view  .  .  . 

and  to  assure  that  opposing  views  have  a  sig- 
nificant chance  to  persuade  the  public,  is 

counter-advertising,  subjecting  such  issues 
to  a  free  and  robust  debate  in  the  market- 

place of  ideas."   Statement  of  the  Federal 
Trade  Commission,  In  the  Matter  of  the  Handling 
of  Public  Issues  Under  the  Fairness  Doctrine 

and  the  Public  Interest  Standards  of  the  Com- 
munications Act,  FCC  Docket  No.  19260,  p.  13. 

We  submit  that  fair  access  to  all  concerned,  with 

the  resultant  uninhibited  interchange  of  ideas,  is  not 

only  consistent  with  First  Amendment  requirements  but 

holds  the  greatest  promise  of  arriving  at  a  considered 

public  judgment  on  the  correct  energy  policies  which 

should  be  pursued  by  our  government. 

Mobil  strongly  urges  rejection  of  the  present 

petition.   Adoption  would  violate  First  Amendment  prin- 

ciples by  inhibiting  contributions  to  public  debate  by 

energy  companies  who  are  uniquely  qualified  to  partici- 

pate.  Thus,  public  debate  on  one  of  the  vital  issues 

facing  our  country  would  be  limited  in  a  manner  contrary 

to  the  public  interest. 

Respectfully  submitted, 

ARNOLD  &  PORTER 

By   
Paul  A.  Porter 
Stuart  J.  Land 
Michael  N.  Sohn 

Attorneys  for  Mobil  Oil  Corporation 

April  4,  1974 
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Exhibit  89:  FTC  Memorandum— Corporate  Image  Advertising- 
Mobil  Oil  Corporation  Memorandum,  April  8,  1974 

Memoranuum 

TO 
Cotmission 

date: 

subject: 

Charles  Ludlem,  Attorney 
Division  of  National  Advertising 
Bureau  of  Consumer  Protection 

Corporate  Image  Advertising  -  Mobil  Oil 
Corporation  Memorandum 

Attached  is  a  menorandum  which  has  been  filed  with  the  Ccr>- 
mission  by  yobil  Oil  Corporation.  The  memorandum  generally  opposes 
the  Rosenthal  petition.  We  find  nothing  in  it  that  warrants  any 
extended  cornent  or  draws  into  question  any  of  our  previous 
reccmnenda  t  jons . 

The  Mobil  manorandum  avoids  the  issue  which  is  the  subject 
of  the  staff  cinalysis,  that  is,  advertisements  whose  camercial  effe.:± 
is  not  incidental  to  protected  speech  but,  rather,  is  the  dominant 

effect.  MDbil's  memorandum  is  focused  upon  ads  which  address  public 
issues  and  whose  ccmmerical  effect  is  incidental.  With  respect  to 

such  ads,  Mobil  makes  several  standard  First  Atiendment  argumcji^^s 

with  which  staff  could  agree  without  ch^jiging  in  any  way  staff '.t 
analysis  or  reccmnendations  concerning  ads  whose  dcminant  effects 
are  not  ccmiercial.  Mobil  does  not  even  address  the  question  of  how 
to  go  about  determining  whether  the  cc^rmercial  effect  is  or  is  not 
dcminant. 

Mribil  does  assert  in  footnote  three  at  page  12  that  there  is 

not  a  "bright  line,"  at  least  with  respect  to  energy  ads,  between 
claims  which  express  a  corporate  viewpoint  on  controversial  issues 
of  inpcrtance  facing  public  officials  and  claims  concerning  an  oil 

company's  operations.  This  contention  is  sinply  asserted  without 
support  or  argument  of  any  kind.  It  will  be  recalled  that  the 
staff  analysis  does  consider  this  disctinction  as  one  of  several 
factors  which  ciid  in  determining  whether  an  advertisorent  has  canTvercial 

e:  ."marks.  The  staff  considers  a  claim  with  respect  to  the  corporation's 
cwn  operations  to  be  a  necessary  but  not  a  sufficient  condition  to 
reach  the  conclusion  that  the  advertisanent  will  have  a  predardnantly 

connercial  effect.  Thus,  staff's  analysis  does  not  end  when  it  is 
determined  that  the  claim  is  about  the  corporation's  own  operations; 
it  is  still  necessary  to  consider  several  other  aspects  of  the  adver- 
tisarent.  In  any  event,  Mobil's  assertion  that  there  is  no  bright 
line  appears  to  be  liiaited  to  ads  "where  the  energy  crisis  is  con- 

cerned   "  Staff  has  avoided  maJcing  any  recommendations  for 
investigation  of  advertisements  whose  theme  is  the  energy  crisis, 
in  part  because  of  a  recognition  that  it  is  far  easier  to  concl'Jde 
that  such  an  ad  is  addressed  bo  a  public  issue. 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 
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htibil  assai.^  (pages  8-9)  that  no  test  of  t.uth  or  burden  of 
gubstantiation  can  be  iinposed  on  protected  speech.  This  portion  of 
the  hfctoil  merforandijn  assumes  away  the  matter  in  issue,  since  the 
question  rciised  by  the  Fiosenthal  petition  and  which  the  staff 
njialysis  addresses  is,  what  is  protected  speech? 

Mobil  also  argues  (pages  12-16)  that  a  rule  or  indiastrywide 
approach  in  this -area  is  inat^rc^riate,  and  that  the  sensitivity 
of  the  issues  requires  a  case  by  case  determination.  The  staff 
agrees,  and  its  maiDrandum  analyzes  each  particular  ad  in  considerable 
detail. 

MDbil's  final  argurent  is  that  Cormiission  action  in  this  area 
would  inhibit  >i±>il's  ability  to  express  its  opinion  on  issues  of 
public  controversy.  Under  the  staff  analysis  of  corporate  iiiage 
advertising,  no  speech  which  is  in  fact  relevant  to  a  public  issue 
vould  be  prohibited. 

For  the  Ccnmission's  information,  we  note  that  esdiibits  H  and 
G  to  the  Rosenthal  petition  are  Mobil  ads.   The  staff  had  not 
reconnended  that  either  of  these  ads  be  investigated.   As  to  one 
of  them,  exhibit  H,  which  was  also  the  subject  of  the  letter  frcm 
Senator  Molntyre,  First  Amendment  issues  have  a  good  deed  to  do  with 

the  staff's  reooimendation,  again  suggesting  the  consistency  of 
staff's  analysis  with  that  of  Mobil  in  the  limited  area  v*iere  both 
Mobil  and  the  staff  cover  the  sane  ground. 

M>PROVED: 

/A/7/ 
Richard  B.  Herzog' Assistant  Director  for 

National  Advertising 

J.  Thomas  Rosch 
Director 
Bureau  of  Consumer  Protection 

•2- 
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Exhibit  90:  FTC  Minute,  April  23,  1974 

FOR  CONFIDENTIAL  STAFF  USE  ONLY 

'^^"■^^^  April  23,  1974 

Memorandum  For  Director,  Bureau  of  Consumer  Protection, 
Director  of  Public  Information, 
Legal  and  Public  Records: 

Corporate  Image  Advertising 

The  staff  was  directed  to  prepare  for  the  Commission's 
consideration  a  draft  statement  of  policy  addressed  to  the 
First  Amendment,  jurisdictional,  and  other  problems  of  corporate 
image  advertising,  including  the  circumstances  under  which 
the  Commission  will  require  advertisement  substantiation 
and/or  proceed  in  individual  cases,  and  circumstances  wherein 
Commission  action  might  be  warranted  nothwithstanding  the 
presence  of  public  controversy  if  a  commercial  purpose  such 
as  the  sale  of  a  product  is  an  objective  of  the  advertisement. 

Pending  its  consideration  and  approval  of  the  policy 
statement,  the  Commission  deferred  action  on  the  recommendations 
contained  in  the  Bureau's  memoranda  in  this  matter. 

By  direction  of  the  Commission. 

The  papers  are  transmitted  to  the  Bureau  of  Consumer 
Protection. 

Charles  A.  Tobin 
Secretary. 

Aight  original:  retyped  by 
Subcommittee  stafT/^ 
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Exhibit  91:  FTC  Memorandum— Commission  Policy  Statement 
on  Corporate  Image  Advertising,  With  Attachment,  June  12, 
1974 

UNITED  STATES  GOVERNMENT 

Memorandum 
Commission 

Charles  Ludlam,  Attorney 
Division  of  National  Advertising 

ci^J  (*//V7y 

subject: Commission  Policy  Statement  on 
Corporate  Image  Advertising 

In  response  to  the  Commission's  Minute  of  April  23, 
1974,  instructing  the  staff  to  prepare  a  Statement  of 
Pol-icy  addressed  to  the  First  Amendment,  jurisdictional , 
and  other  questions  regarding  the  Commission's  regulation 
of  corporate  image  advertising,  the  staff  submits  the 
attached  materials. 

Although  the  Statement  parallels  the  staff's  analysis 
as  contained  in  its  Memorandum  of  March  18,  1974,  on 
Corporate  Image  Advertising,  It  has  been  redrafted  both 
to  clarify  certain  Aspects  of  the  First  Amendment  analysis 
in  response  to  questions  raised  by  the  Commission  at  the 
April  23,  1974,  meeting  and  to  render  it  appropriate  as 
a  formal,  public  statement  of  the  Commission. 

Clarifications  In  the  Staff's 
First  Amendment  Analysis 

The  clarifications  made  by  the  staff  in  the  policy 

statement  relate  to  whether  (1)  an  "ambiguous"  advertise- 
ment having  its  dominant  effect  with  respect  to  a  "public" 

issue  is  protected  by  the  First  Amendment  notwithstanding 
the  fact  that  the  issue  is  not  strictly  "political";  (2)  whether 
an  "ambiguous"  advertisement  not  containing  an  express 
reference  to  a  relevant  public  issue  may  nonetheless 
receive  First  Amendment  protection;  (3)  whether  the  addi- 

tion of  an  express  reference  to  a  public  issue  can  so 
alter  the  orientation  of  an  otherwise  regulable  ad  that 
by  reason  of  that  reference  the  ad  will  not  be  regulated. 
Each  of  these  three  questions  will  be  answered  in  the 
affirmative. 

(1)   Public  or  Political  Issue 

With  regard  to  the  first  clarification,  the  staff  has 
never  intended  to  limit  the  subject  matters  protected  by  the 
First  Amendment  to  discussions  of  "political"  issues.   The 
Policy  Statement  now  makes  this  point  explicit  in  footnote  24, 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 
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page  16.   Clearly,  discussions  of  many  "public  issues"V 
are  protected,  notwithstanding  the  fact  that  such  issues 
are  not  sufficiently  focused  or  otherwise  appropriate  for 

political  action.   Although  the  staff's  analysis  is 
unaltered  by  this  clarification,  it  emphasizes  the  impor- 

tance of  the  staff's  analysis  of  the  "ambiguous"  image advertisement  discussed  below. 

(2)  Protection  for  Advertisements 
Not  Containing  Express  Reference 

The  staff's  second  clarification  emphasizes  the  fact 
that  an  "ambiguous"  advertisement  V  not  containing  an 
express  reference  to  a  public  issue  may  nonetheless  have 
its  dominant  effect  with  respect  to  such  issues  and  thereby 
receive  First  Amendment  protection.   Statement  at  page  19. 
Many  of  the  features  that  determine  the  status  of 
such  an  ad  are  analyzed  in  the  Policy  Statement,  for 
example,  whether  the  advertisement  contains  descriptions 

of  the  sponsoring  corporation's  own  behavior  rather  than 
discussions  of  general  subjects  and  whether  the  advertise- 

ment contains  logos  and  tag  lines  establishing  continuities 

with  the  same  company's  product  advertising. 

(3)  Effect  of  Express  Reference  to 
A  Public  Issue 

The  third  clarification  emphasizes  that  although  the 
absence  of  an  express  reference  is  not  alone  determinative 
of  the  constitutional  status  of  an  image  advertisement, 
as  a  factual  matter  where  such  reference  is  present  it 

1/   As  noted  in  the  Statement  at  footnote  24,  in  the  area 

of  privacy  law,  the  Supreme  Court  has  defined  "public  issues" 
to  include  those  "about  which  information  is  needed  or 
appropriate  to  enable  the  members  of  society  to  cope  with 

the  exigencies  of  their  period."   Time,  Inc.  v.  Hill,  385 
U.S.  374,  388  (1967). 

2/   As  defined  in  the  Policy  Statement  at  pages  16-17,  an 

"""ambiguous"  image  advertisement  is  one  which  (1)  contains information  which  is  at  least  arguably  relevant  to  a  public 
issue,  but  which  (2)  makes  no  express  reference  to  the  public 
issue.   Such  an  ad  is  ambiguous  in  the  sense  that  its  dominant 
effect  may  be  with  respect  to  product  sales,  in  which  case 
the  ad  would  be  subject  to  regulation,  or  -  in  the  case  of  a 
highly  informed  viewer  -  the  dominant  effect  may  have  reference 
to  the  public  issue,  in  which  case  the  ad  would  receive 
constitutional  protection. 
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probably  has  more  to  do  with  the  ultimate  effect  of  an 
ad  than  any  other  single  factor.  _3/  ̂ t  is  not  at  all 
unusual  to  the  experience  of  the  Commission  that  the 

addition  of  a  few  words  to  an  advertisement  may  have'  signi- ficant regulatory  consequences.   The  Commission  has  stated, 
for  example,  that  a  determination  of  whether  an  advertise- 

ment for  a  book  will  be  subject  to  Commission  regulation  - 
a  matter  involving  significant  First  Amendment  considerations 
will  turn,  in  part,  on  whether  statements  made  in  the  adver- 

tisement are  disclosed  to  be  those  of  the  book's  author. 
Enforcement  Policy  In  Regard  To  the  Advertising  of  Books,  36 
F.R.  13414  (July  21,  1971)^   See  Statement,  footnote  25, 
page  19.   Moreover,  the  legality  or  illegality  of  an  ad 
often  turns  on  the  presence  of  a  few  words  of  affirmative 
disclosure.   Since  ads  generally  do  not  contain  very  many 
words  to  begin  with,  it  is  not  unreasonable  that  a  rela- 

tively few  words  can  change  their  purport  and  legal  status. 

Moreover,  the  integrity  of  the  enforcement  program 
contemplated  by  the  Policy  Statement  is  not  adversely 
affected  by  the  ability  of  an  advertiser  to  insulate  its 

"art±)iguous"  advertising  from  regulation  by  frankly  relating 
information  contained  in  such  advertising  to  a  public  issue 
to  which  it  is  relevant.   In  most  cases  such  reference  will 
render  the  dominant  effect  of  the  advertisement  to  be  with 

reference  to  the  public  issue,  4/  in  which  case  the  Commis- 

3/   Of  course,  as  the  Policy  Statement  cautions,  the 
reference  to  a  public  issue  cannot  be  merely  appended  to  the 
ad  as  a  sham  to  avoid  regulation.   The  information  contained 
in  the  ad  must,  in  fact,  be  relevant  to  the  public  issue 
referenced.   See  footnote  25,  page  18. 

£/   At  footnote  25,  page  18,  in  the  Policy  Statement  the 
staff  has  set  guidelines  as  to  what  constitutes  an  express 
reference.   Although  such  reference  might  not  always  render 
the  dominant  effect  of  an  advertisement  to  be  with  reference 
to  the  public  issue,  in  order  to  provide  workable  guidelines 
to  advertisers,  the  staff  recommends  against  scrutinizing 
the  actual  effect  of  a  reference  that  does  satisfy  the  guide- 
lines. 

-3- 
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sion  would  be  properly  barred  by  the  First  Amendment  from 
exercising  its  jurisdiction.   Moreover,  as  noted  above,  the 
information  contained  in  the  ad  must  in  fact  be  relevant 
to  the  public  issue  to  which  such  reference  is  made;  the 
requirement  of  relevance  and  the  guidelines  for  express 
references  indicate  that  the  question  of  whether  an  ad  has 
achieved  protected  status  by  reason  of  such  reference  will 

not  be  answered  by  a  mechanistic  test.   Finally,  the  networks' 
policy  against  airing  advertising  raising  controversial  issues  5^/ 
and  the  prospect  of  advertisers  losing  business  expense  deduc- 

tions for  advertising  on  public  issues  should  deter  advertisers 
from  blithely  seeking  to  protect  all  their  image  advertising 
from  Commission  regulation  by  including  express  references. 

Nature  of  Orders  to  Result 
From  Commission  Action 

In  response  to  the  Commission's  inquiry,  the  staff 
wishes  to  indicate  the  type  of  orders  it  contemplates  may 
be  warranted  as  a  result  of  a  Commission  action  against 
a  corporate  image  advertisement.   As  indicated  in  the  staff 
Memorandum  of  March  18,  1974,  pages  42-47,  many  corporate 
image  claims  state  or  imply  that  a  given  instance  of  corporate 
social  responsibility  is  typical,  represents  a  long  standing 
feature  of  corporate  behavior,  is  currently  a  major  commit- 

ment of  the  corporation,  is  reproducible  in  other  situations 
or  has  a  broad  applicability  to  the  problem  which  is  the 
subject  of  the  advertisement.   These  are  usually  the  implied 
meanings  of  ads  whose  express  claim  is  a  purportedly  factual 

description  of  the  corporation's  own  behavior.   Accordingly, 
it  will  be  possible  to  get  to  these  broader  implications  by 
prohibiting  deception  in  such  descriptions.   Such  a  prohibi- 

tion should  not  raise  many  difficult  or  even  particularly 
novel  problems  of  drafting.   To  the  extent  that  difficulties 
arise  in  drafting  order  provisions  directly  regulating  claims 
of  the  typicality  of  the  corporate  behavior  represented  in 
the  ad,  or  the  extent  to  which  the  corporation  is  committed 
to  the  type  of  corporate  behavior  represented 

5_/        This  policy  was  upheld  in  the  case  of  Columbia  Broadcasting 
System,  Inc.  v.  Democratic  National  Committee,  412  U.S.  94 
(1973).   See  Addendum  of  March  25,  1974  to  staff's  Memorandum 
on  Corporate  Image  Advertising. 

33-291  O  -  78 
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in  the  ad,  such  difficulties  would  not  raise  additional 
constitutional  issues. 

It  is  not  at  all  clear  that  there  would  be  any  necessity 
of  including  in  an  order  dealing  with  claims  of  the  type 
just  outlined  any  provisions  directed  specifically  to  the 
constitutional  boundaries  of  the  order.   (Such  a  proviso 
would,  for  example,  state  in  substance  that  the  order 
would  not  reach  descriptions  of  corporate  behavior  made 
in  an  advertisement  having  a  dominant  political  effect, 
and  that  in  ascertaining  the  existence  of  such  effect  the 
presence  or  absence  of  various  enumerated  factors  would 
be  taken  into  account.)   As  normally  drafted.  Commission 

orders  prohibit  certain  claims  made  "in  connection  with 
the  advertising"  of  a  specified  range  of  products.   All 
such  orders  are  arguably  constitutionally  overbroad  because 

many  constitutionally  protected  claims  can  be  made  "in 
connection  with  . . .  advertising"  for  a  product.   If  faced 
with  a  First  Amendment  challenge,  a  court  would  read  a 
First  Amendment  proviso  into  such  orders,  just  as  it  would 
with  any  image  advertising  order.   Drafting  such  a  proviso 
therefore  appears  unnecessary. 

Furthermore,  the  Commission's  First  Amendment  analysis 
would  be  fully  explained  to  the  Court  both  by  the  Policy 
Statement,  the  Commission  decision  from  which  the  appeal 

is  taken,  and  the  Commission's  briefs  and  argument.   It 
should  not  therefore  be  unreasonably  difficult  for  a  court 
and  the  respondent  to  ascertain  the  boundaries  of  the  order 
whether  or  not  it  contains  an  express  proviso. 

The  "Ambiguous"  Image  Advertisement 

The  staff  also  wishes  to  address  one  issue  raised  at 

the  Commission  meeting  which  goes  to  the  heart  of  the  staff's 
First  Amendment  analysis:   that  an  "ambiguous"  corporate  image 
advertisement  may  be  regulated  notwithstanding  its  having  a 
more  than  trivial  impact  with  respect  to  a  public  issue.   As 
will  be  seen  in  the  Statement  at  footnote  31,  page  26,  and  the 
accompanying  text,  the  Supreme  Court  and  Circuit  Courts  have 
frequently  upheld  government  regulation  of  speech  having  a  more 
than  trivial  political  effect.   A  recent  and  very  striking 
example  of  such  a  holding  is  to  be  found  in  Capital  Broadcasting 
Co.  V.  Mitchell,  333  F.  Supp.  582  (D.D.C.  1971)  (3  Judge  Court) , 

-5- 
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aff'd,  405  U.S.  1000  (1972).   There  the  Court  held  that 
the  fact  that  an  ad  relates  to  a  controversial  issue  of 
public  importance  is  not  of  itself  sufficient  to  immunize 
such  advertising  from  regulation.   In  that  case  all  three 
Judges  agreed  that  cigarette  advertising,  which  had 
previously  been  specifically  held  to  present  a  controversial 

issue  of  public  importance  under  the  "Fairness  Doctrine", 
(Banzhaf  v.  FCC,  405  F.2d  1082  (D.C.  Cir.  1968),  could  be 
regulated  despite  its  having  been  found  to  have  raised  such 
an  issue  and  a  majority  of  two  Judges  found  that  such 
advertising  could  be  banned  altogether.  6^/ 

Despite-  the  substantial  line  of  authority  exemplified 
by  Capital  Broadcasting,  the  Policy  Statement  now  indicates 
that  the  Commission  will  avoid  raising  close  constitutional 
questions  by  generally  refraining  from  action  unless  the 
economic  effects  are  not  only  dominant  but  substantially 
dominant.   See  Statement  at  page  26,  note  3.   This  decision, 
the  Statement  points  out,  is  made  not  as  a  requirement  of 
constitutional  doctrine  but  as  a  matter  of  sound  regulatory 
policy  in  the  exercise  of  prosecutorial  discretion. 

It  must  be  emphasized  that  a  conclusion  based  on 
constitutional  grounds  that  protection  extends  to  any 
advertisement  having  a  greater  than  de  minimis  relation 
to  public  issues  would  have  enormous  and  adverse  practical 
consequences  for  the  regulatory  work  of  the  Commission. 
Such  a  conclusion  would  immediately  give  new  life  to  argioments 
that  product  advertisements  having  greater  than  de  minimis 
relationship  to  public  issues  should  also  receive  constitu- 

6^/   While  dissenting  from  the  majority's  holding  that  cigarette 
advertising  could  be  banned  altogether,  Judge  Skelly  Wright 
nevertheless  sanctioned  the  constitutionality  of  regulation  to 

the  extent  of  "fording]  the  removal  of  deceptive  claims"  and 
requir[ing]  manufacturers  to  couple  their  advertisements  with 

a  clear  statement  of  the  hazardous  nature  of  their  product..." 
333  F.  Supp.  at  593-394. 
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tional  protection.  !_/      It  is  relevant  to  note  that  many 
product  claims  are  controversial.  £/  This  pattern  is  not 
surprising  since  advertisers  are  understandably  inclined  to 
run  ads  which  are  of  interest  to  the  public. 

IJ        Indeed,  one  commentator  has  recently  advocated  First 
Amendment  protection  for  product  advertisements  containing 

information.   Redish,  "The  First  Amendment  In  The  Marketplace: 
Commercial  Speech  and  the  Values  of  Free  Expression,"  39 
George  Washington  Law  Review,  429  (1971)  .   Of  course  this 

position  is  flatly  inconsistent  with  the  Commission's  holding 
in  Firestone  that  to  find  advertising  claims  Constitutionally 

protected  merely  because  they  contain  information  "of  impor- 
tance to  consumers  [would]  make  a  mockery  of  the  Congressional 

mandate  to  the  Commission  to  prohibit  advertising  claims  which 

are  unfair  or  deceptive."   In  Re  Firestone  Tire  and  Rubber  Co., 
Docket  8818,  81  F.T.C.  398,  472  (September  22,  1972).   This  Commii 
sion  position  is  in  conformity  with  the  Supreme  Court  in 
Pittsburgh  Press  v.  Pittsburgh  Human  Relations  Commn.,  413  U.S. 

376  (1973)  where  the  Court  explicitly  declined  the  newspaper's 
invitation,  based  on  the  asserted  value  of  commercial  advertis- 

ing as  a  medium  for  "exchange  of  information,"  to  "abrogate 
the  distinction  between  commercial  and  other  speech."   413 
U.S.  at  388.   See  Statement  at  pages  22-23. 

8^/   In  addition  to  cigarette  advertising,  for  example,  it  has 
been  held  that  advertising  for  large  automobiles  may  also 
present  a  controversial  issue  of  public  importance.  Friends  of 
the  Earth  v.  F.C.C.,  449  F.2d  1164  (D.C.  Cir.  1971).   Recent 
advertisements  by  manufacturers  of  micro  wave  ovens  have 
been  disseminated  defending  their  products  on  safety  grounds 
from  criticisms  by  Consumers  Union.   There  is  clearly  a 
public  controversy  regarding  this  subject  and  the  Food  and 
Drug  Administration  has  just  amended  its  regulations  regarding 
labeling  for  such  ovens  on  May  30,  1974.   However,  the  staff 
has  no  doubt  that  the  Commission  can  regulate  such  manufac- 

turer's safety  claims,  as  well  as  the  cigarette  and  auto 
ads  mentioned  above. 

-7- 
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It  might,  of  course,  be  argued  that  precisely  because 
of  the  great  impact  on  economic  regulation  of  extending 
constitutional  protection  to  informational  product  claims, 
such  protection  should  not,  at  least  under  a  balancing 
test,  be  extended  to  such  advertisements.   The  counter  to 

that  argument  is  contained  in  the  Policy  Statement's  detailed 
analysis  of  the  economic  impact  of  image  advertising.   See 
Statement  at  4-8.   Corporate  image  advertising  concerning 
socially  responsible  activities  is  emerging  as  a  medium  of 
competition  whose  economic  impact  in  the  market  place  is 
not  insubstantial.   Statement  at  13. 

These  arguments  cannot  and  need  not  be  resolved  here. 
It  is  sufficient  for  present  purposes  to  conclude  that  once 
it  were  to  be  decided  that  constitutional  protection  extends 
to  any  corporate  image  advertising  bearing  a  greater  than 
de  minimus  relation  to  a  public  issue,  the  arguments  for 
distinguishing  informational  product  advertising  would  not 
be  so  obviously  compelling  as  to  foreclose  the  issue  of 
constitutional  protection   for  informational  product  claims. 
In  ultimately  resolving  the  issue,  moreover,  the  courts  will 
be  faced  with  new  questions  not  only  as  to  whether  the 
Commission  can  properly  exercise  its  jurisdiction  as  to 
informational  product  ads,  but  also  as  to  whether  the 
Commission  would  be  acting  properly  by  challenging  product 
ads  but  not  corporate  image  advertising  with  a  similar 
economic  impact.  9^/   The  staff  cannot  predict  the  resolution 
of  these  questions;  it  may  be  fairly  said,  however,  that 
a  Commission  judgment  that  corporate  image  ads  having  a  greater 
than  de  minimus  relation  to  a  public  issue  are  protected 
would  usher  in  a  period  of  uncertainty  in  which  we  would 
be  faced  with  an  increased  frequency  of  challenges,  in 
cases  involving  informational  product  claims,  on  grounds 
both  of  Constitutional  protection  and  abuse  of  discretion. 

9/    The  courts  have  tended  to  look  not  only  at  an  agency 
authority  to  act  in  an  area  but  whether  it  can  present 
persuasive  reasons  for  acting  in  the  one  area  but  not  in 
a  similar  area.   See  Marco  Sales  Co.  v.  F.T.C.,  453  F.2d 
1  (2d  Cir.  1971);  Friends  of  the  Earth,  supra,  449  F.2d 
1164. 
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These  various  considerations  have  led  the  staff,  after 
considerable  thought,  to  the  view  that  if  the  Commission 
determines,  contrary  to  the  substantive  constitutional 
position  expressed  in  the  Enforcement  Policy  Statement,  that 
any  image  advertisement  containing  information  revelant  to 
a  public  issue  is  for  this  reason  alone  protected,  no 
viable  enforcement  policy  can  be  enunciated  with  respect 
to  corporate  image  advertising. 

Publication  of  Policy  Statement 

The  staff  recommends  that  the  Policy  Statement  be 
published  in  the  Federal  Register.   Although  the  Statement 

is  long,  it  will  not  take  many  pages  with  the  Register's 
small  type.   The  Commission  issued  both  its  Book  Advertising 
Policy  Statement  and  Advertising  Substantiation  Resolution 
in  the  Register.   Publishing  in  the  Register  will  assure 
the  ready  availability  of  the  Policy  Statement  to  all  those 
interested  in  it. 

APPROVED : 

:icnard  B.  Herzog   '  / Ricnard  B.  Herzog   '  / 
Assistant  Director  for 

National  Advertising 

J.  Thomas  Rosch,  Director 
Bureau  of  Consumer  Protection 
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Attachment  to  FTC  Memorandum,  June  12,  1974 
(See  Exhibit  91) 
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STATEMENT  OF  ENFORCEMENT  POLICY  BY  THE  FEDERAL 
TRADE  COMMISSION  REGARDING  CORPORATE  IMAGE  ADVERTISING 

The  Conunission  is  aware  of  a  growing  concern  on  the 
part  of  consumers,  commentators,  and  members  of  Congress 
regarding  the  truth  and  fairness  of  claims  being  made  in 
corporate  image  advertisements.   This  concern  has  been 
expressed  in  numerous  complaints  received  by  the  Commis- 

sion with  respect  to  corporate  image  advertisements, 
including  complaints  filed  by  several  Senators  and 
Representatives,  and  by  various  public  interest  groups 
and  individual  consumers,  as  well  as  a  petition  filed  on 
behalf  of  six  Senators  and  Representatives.   The  Commission 
shares  this  concern  and  after  a  review  of  the  nature, 
extent  and  economic  impact  of  corporate  image  advertising 
and  of  relevant  statutory,  constitutional  and  policy  issues 
has  determined  that  in  certain  instances  its  Congressional 
mandate  under  Sections  5  and  6  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  40,  et.  seq.,  empowers  it  to 
institute  appropriate  investigations  or  other  proceedings 
with  respect  to  such  advertisements  and  that  such  action 
is  fully  consistant  with  the  United  States  Constitution 
and  in  the  public  interest.   Although  the  concerns  and 
issues  raised  by  corporate  image  advertising  are  familiar 
to  the  Federal  Trade  Commission,  the  Commission  has  not 
previously  engaged  in  an  extended  discussion  of  its 
responsibilities  and  authority  with  respect  to  such 
advertising.   The  Commission  believes  that  it  is  in  the 
public  interest  to  herein  inform  consumers  and  advertisers 
of  its  policy  with  respect  to  regulating  corporate  image 
advertising. 

The  Nature,  Extent  and  Function 
of  Corporate  Image  Advertising 

Corporate  image  advertising  1/  is  that  which  describes 

1/   The  terms  "corporate"  or  "general  promotion"  advertising 
are  sometimes  also  used  to  describe  such  advertising.   Leading 
National  Advertising  (a  service  that  tabulates  expenditures) 
includes  under  the  latter  heading  advertisements  that  do  one 
or  more  of  the  following: 

(footnote  con't  on  next  page) 
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the  corporation  itself,  its  activities  or  its  policies, 
but  does  not  explicitly  describe  any  products  or  services 
sold  by  the  corporation.   Within  the  wide  range  of  subjects 
covered  in  image  ads  are  descriptions  of  corporations 
behavior  in  such  diverse  areas  as  research  and  development 
and  activities  and  programs  reflecting  a  sense  of  social 
responsibility  towards,  for  example,  the  community  or  the 
environment. 

Y/         (footnote  con't  from  preceding  page) 1.  Educate,  inform,  or  impress  the  public  regarding 

the  company's  policies,  functions,  facilities,  objectives, 
ideals,  and  standards; 

2.  Build  favorable  opinion  about  the  company  by 

stressing  the  competence  of  the  company's  management,  its 
scientific  know  how,  manufacturing  skills,  technological 
progress  and  product  improvements,  and  its  contribution  to 
social  advancement  and  public  welfare,  and  on  the  other  hand, 
to  offset  unfavorable  publicity  and  negative  attitudes; 

3.  Build  up  the  investment  qualities  of  it? 
securities,  or  improve  the  financial  structure  of  the 
company;  or 

4.  Sell  the  company  as  a  good  place  to  work. 

Publishers  Information  Bureau,  Inc.,  Magazine  Service,  1972. 
The  Commission  is  primarily  concerned  with  the  second  of 
these  features. 

For  general  discussions  of  the  uses  and  value  of  corporate 
image  advertising  see  Flanagan,  George  A.,  Modern  Institu- 

tional Advertising,  McGraw  Hill  Book  Company")  19  67;  Riley, George  A.,  The  Corporation  and  Its  Publics,  John  Wiley  and 
Sons,  Inc.,  1963;  Bristol,  Lee  H.,  Developing  The  Corporate 

Image,  Charles  Scribner's  Sons,  1960.   For  an  excellent 
biblography  of  consumer  and  advertising  research  related  to 
image  advertising  see  Wyckham,  Robert  G.,  ed..  Images  and 
Marketing,  American  Marketing  Association,  1971. 

Portfolios  of  corporate  image  advertisements  include: 

"Strategic  Advertising/1850-1962,"  Time  Magazine;  "Strategic 
Advertising:   A  Portfolio  From  The  Pages  of  Time,"  Time  Maga- 

zine, 1970;  "Communicating  The  Total  Corporate  Personality," 
Magazine  Advertising  Bureau  of  Magazine  Publishers  Associa- 

tion, Inc. 

-2- 
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The  benefits  which  companies  expect  from  image  adver- 
tisement are  as  diverse  as  the  ads  themselves.   A  recent 

survey  indicated  that  corporate  executives  engaged  in  corpo- 
rate image  advertising  hoped  to  benefit  their  company  in 

the  following  areas: 

Product  sales  -  47% 

Stockholder/financial  relations  -  64% 

Consumer  relations  -  55% 

Trade  (i.e.,  supplier  or  business  customer) 
relations  -  46% 

Government  relations  -  32%  2J 

But  despite  the  variety  of  motivations  behind  them 
and  the  diversity  of  the  ads  themselves,  two  trends  have 
become  clear.   First,  the  amount  spent  on  corporate  image 
advertising  has  increased  dramatically  in  the  past  few 
years.   By  a  conservative  estimate,  $268  million  was  spent 
in  this  area  in  1972,  up  20%  from  1970.   More  than  half 
($161  million)  of  this  was  spent  on  television,  up  about 
55%  from  1970.  2/  Second,  this  rise  in  expenditures  has 
been  accompanied  by  a  similar  rise  in  corporate  interest  in 

2/        "Are  Public  Relations  Executives  Becoming  More  Involved 
With  Corporate  Advertising?"   Public  Relations  Journal, 
November  1973,  at  29  (some  respondents  gave  multiple  responses) 

V   "1970  Expenditures  For  Corporate  and  Association  Adver- 
tising," Public  Relations  Journal,  November  1971,  at  30;  "1970- 

71  Expenditures  for  Corporate  and  Association  Advertising," 
Public  Relations  Journal,  November  1972,  at  26;  "1971-72 
Expenditures  For  Corporate  And  Association  Advertising," 
Public  Relations  Journal,  November  1973,  at  30. 



1404 

the  impact  of  image  advertising  on  product  sales. V 

It-  is  evident  that  this  increasingly  powerful  force 
on  the  national  advertising  scene  warrants  careful  examina- 

tion in  the  discharge  of  the  Commission's  law  enforcement 
responsibilities  under  Section  5  of  the  Federal  Trade 
Commission  Act. 

The  Economic  Impact  of  Image  Advertising 

Any  Commission  action  concerning  corporate  image 
advertising  must  of  course  be  consistent  both  with  the 
statutory  mandate  of  Section  5  of  the  Federal  Trade  Commis- 

sion and  with  the  First  Amendment's  protection  of  freedom 
of  speech,  press,  and  petition.   Those  issues  cannot  be 
appropriately  resolved  by  an  abstract  legal  discussion. 
Rather,  it  is  essential  that  those  issues  be  addressed  in 
light  of  a  realistic  awareness  of  the  economic  effects  on 
consumers  and  businessmen  of  corporate  image  advertising. 
These  economic  effects  are  well  documented,  and  are  a 
critical  element  in  determining  the  status  under  the  First 
Amendment  of  particular  corporate  image  advertisements. 
Accordingly,  this  policy  statement  will  discuss  the  litera- 

ture relating  generally  to  the  economic  effects  of  corporate 
image  advertising,  and  then  turn  immediately  to  discussion 
of  the  statutory  and  First  Amendment  issues. 

Extensive  research  confirms  the  effectiveness  of 

corporate  image  advertising  in  furthering  the  corporation's 
economic  interests,  whether  in  increasing  sales,  fostering 

investment  in  the  corporation's  stock,  or  encouraging  re- 
cruitment.  It  has  already  been  noted  that  these  are  the 

purposes  of  executives  who  engage  in  such  advertising.   A 
variety  of  sources  confirm  that  these  purposes  are  being 
achieved. 

^/        Compare  1973  results  of  the  Public  Relations  Journal 
survey,  text  at  footnote  2  (47%  stating  prime  objective  to  be 
product  sales;  55%  stating  consumer  relations)  with  the  results  of 
the  1972  survey  (19.2%  product  sales;  31.5%  consumer  relations). 

"Are  Public  Relations  Executives  Becoming  More  Involved  With 
Corporate  Advertising?,"  Public  Relations  Journal,  November 
1972,  at  24. 
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In  one  study  corporate  image  advertising  was  found  to 
be  more  effective  than  product  advertisements  in  inducing 
favorable  purchase  attitudes  among  industrial  purchasers.  5/ 
Eighty  businessmen  responsible  for  making  industrial  pur- 

chases were  shown  both  product  and  image  advertising  by  a 
fictional  company,  and  asked  which  was  more  likely  to 
induce  then  to  solicit  a  bid  from  the  sponsoring  company. 
The  image  advertising  was  also  found  superior  at  inducing 
interest  in  the  company  as  a  future  supplier  and  belief  in 
supplier  dependability  and  product  quality. 

Other  research  has  also  found  image  advertising  effec- 
tive in  creating  favorable  attitudes  towards  the  sponsoring 

corporation.  6/     A  major,  eight  year,  five  part  study 
conducted  by  Thomas  E.  Ryan,  Inc.  for  Time  magazine,  between 
1964  and  1972  !_/   found  that  men  in  upper  income,  managerial 
and  professional  areas  who  have  seen  one  or  more  of  a  company' 
image  advertisements  have  more  favorable  opinions  about  that 

company  than  those  who  have  not  read  any  of  the  company's 
image  advertising.   Specifically,  exposure  to  corporate  image 
ads  was  found  to  enhance  the  believability  of  new  product 

claims,  interest  in  investing  in  the  company's  stock,  respect 

5/   Lehman,  Martin  A.  and  Richard  N.  Cardozo,  "Product  or 
Industrial  Advertisments?"   13  Journal  of  Advertising  Research 
43  (April,  1973). 

6/   See  Grass,  Robert  C,  et  al.,  "Measuring  Corporate 
Image  Ad  Effects,"  12  Journal  of  Advertising  Research  15 
(December,  1972)  (DuPont  advertising  tested  before  and  after 
first  image  advertising  in  several  years  found  to  be  effec- 

tive) . 

]_/        "A  Pilot  Survey  to  Test  Techniques  of  Measuring  the 
Effects  of  Corporate  Advertising,"  July  1964;  "Corporate 
Advertising  Effectiveness,"  Report  Number  1357,  1965;  "Measur- 

ing Corporate  Advertising  Effectiveness,"  Research  Report 
Number  1422,  1966;  "Measuring  Strategic  Advertising  Effec- 

tiveness," Research  Report  Number  1639,  1971;  "Strategic 
Advertising  and  Attitudes  Toward  Corporations,"  1972. 

-5- 
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for  the  company's  research  and  development  capacities,  and 
resulted  in  favorable  recruitment  referrals.   Indeed,  in 
the  1972  Ryan  study  corporate  image  advertisements  emphasizing 
corporate  social  responsibility — notably  pollution  control 
and  minority  hiring--favorably  influenced  even  individuals 
opposed  to  the  theory  of  corporate  social  responsibility. 

Similarly,  a  Barrens  Magazine  study  found  that  corporate 
image  advertising  had  induced  an  interest  which  led  to  the 

actual  purchase  of  the  advertiser's  stock  by  60%  of  the 
sophisticated  money  managers  surveyed.  8^/ 

Consumer  research  indicates  that  certain  consumer  markets 

may  be  segmented  in  terms  of  concern  for  the  environment  £/  - 
a  principal  emphasis  in  corporate  image  advertising. 

8^/    "The  Impact  of  Corporate  Advertising  on  the  Institu- 
tional Money  Manager,"  Erdos  and  Morgan,  Inc.  survey  for 

Barrens  Magazine,  1971.   The  importance  of  the  environmental 
aspect  of  corporate  activity  to  investors  was  recognized  in 
1971  by  the  Securities  and  Exchange  Commission.   In  that  year, 
it  promulgated  a  release  requiring  disclosure  to  investors 
when  compliance  with  environmental  protection  statutes  may 
necessitate  significant  capital  outlays,  may  materially 
affect  the  earnings  power  of  the  business,  or  cause  material 
change  in  the  business  being  carried  out  or  intended  to  be 
carried  out.   Securities  Act  Release  No  5170,  Exchange  Act 
Release  No.  9252  (July  19  1971),  CCH  Securities  Law  Reporter 
Para.78,150,  as  amended.  Securities  Act  Release  No.  5386 
(May  9,  1973) . 

£/    Kinnear,  Thomas,  et  a_l,  "Ecologically  Concerned 
Consumers:  Who  Are  They?,"   38  Journal  of  Marketing 
20  (April  1974);  Kinnear  Thomas,  and  James  R.  Taylor,  "The 
Effect  of  Ecological  Concern  on  Brand  Perceptions,"  10 
Journal  of  Marketing  Research  191  (May  1973);  Henion, 

Karl  E,  "The  Effect  of  Ecologically  Relevant  Information 
on  Detergent  Sales,"  9  Journal  of  Marketing  Research  10 
(February  1972) . 

■6- 



1407 

Extensive  anecdotal  evidence  confirms  the  economic 
impact  of  corporate  image  advertising.  10/  There  is 
general  acknowledgement  in  the  business  community  that 
image  advertising  brings  long  range  economic  benefits  to  a 
company .  11/ 

Corporate  image  advertising  has  long  been  recognized 
as  particularly  valuable  during  times  of  shortages,  including 
wars  and  recessions,  when  it  may  not  be  appropriate  directly 
to  advertise  products  but  nevertheless  highly  desirable  to 

maintain  the  company's  reputation  for  when  the  shortages  are 
past.  12/  Studies  of  advertising  before,  during  and  after 

10/   "Corporate  Advertising:   Those  who  Try  it... Like  It," 
Public  Relations  Journal,  November  1972,  43-58  (Tenneco, 
Burlington  Northern,  Liberty  Mutual,  Sperry  Rand,  Chrysler 
Motors,  State  Farm  Insurance  Companies,  Metropolital  Life, 

Trans  Union,  North  American  Rockwell) ;  "Communicating  the 
Total  Corporate  Personality,"  Magazine  Publishers  Association, 
Inc.,  at  24-28  (I.B.M.,  Northeast  Airlines,  St.  Regis,  Olin 
Corporation,  Wilson  Sporting  Goods,  Atlantic  Richlield, 

American  Can,  International  Paper);  "Accountability,"  Newsweek 
Magazine,  1965  (Mo'-'canto,  Westinghouse)  ;  "Texaco — 'Putting 
Aesop  to  Work',"  Public  Relations  Journal,  November  1973, 
at  44;  "RCA — 'the  Electronic  Way'",  PublTc  Relations  Journal^ 
November  1973,  at  49. 

11/  How  Public  Attitudes  Influence  Corporate  Profits, 
Research  Department,  Batten,  Barton,  Durstme  and  Osborn, 

Inc.,  1969;  Harding,  Murray,  "Corporate  v.  Product  Advertising," 
Industrial  Marketing,  September  1967,  at  59;  Skylar,  David 

"A  Quiet  Revolution. . .The  Rise  of  the  Corporate  Image," 
Industrial  Marketing,  September  1967,  at  63. 

12/  Among  the  "Thirty  Essential  Jobs  for  Advertising  When 
the  Product  is  Oversold"  are  to  maintain  customer  good  will 
and  acceptance  of  brands,  to  enhance  the  reputation  of  the 
company  for  making  quality  products,  explain  the  shortages,  and 
to  speed  the  news  of  innovations  or  efforts  to  ease  the  shortages, 

"Advertisers  Express  Belief  in  Values  of  Continued  Advertising," 
Printers'  Ink,  September  8,  1950  at  4  (including  "30  Essential 
Jobs  for  Advertising  When  the  Product  Is  Oversold,"  at  67). 
(issue  published  at  the  height  of  concern  over  shortages 
engendered  by  the  Korean  War) . 



1408 

the  1949,  1954,  1958,  and  1961  recessions  found  that  firms 
which  did  not  cut  their  advertising  during  the  recession  did 
much  better  in  sales  and  profits  in  the  year  following  these 
recessions  than  those  who  had  cut  their  advertising  budgets.  13/ 
Testimonials  of  advertising  executives  obtained  over  a  seven- 

teen-year period  substantiate  the  value  of  corporate  image 
advertising  during  times  of  shortages,  including  wartime.  14/ 
These  data  indicate  the  economic  reasons  which  lead  companies 
to  engage  in  corporate  image  advertising,  even  while  shortages 
may  exist  of  their  products. 

Statutory  Issues  Relating  To  Image  Advertising 

Section  5  of  the  FTC  Act  is  designed  to  protect  both 
consumers  and  competitors  from  economic  injury.   As  discussed 
above  corporate  image  advertising  can  induce  economic  behavior 
favorable  to  the  advertiser,  from  both  consumers,  investors, 
or  potential  employees.   When  this  behavior  is  induced  by 

a  misleading  depiction  of  the  advertiser's  image,  an  unfair 
or  deceptive  act  or  practice  in  commerce  has  occurred. 15/ 

13/   "Advertising  In  Recession  Periods,"  The  Buchen  Company, 
1958;  "Advertising  In  Recession  Periods  —  Revisited,"  The 
Buchen  Company,  1970;  Speech  by  J.  Wesley  Rosberg,  President, 
Buchen  Advertising,  Inc.,  before  the  American  Business 
Press,  Inc.,  October  20,  1970. 

14/   "Comments  on  The  Value  of  Advertising  in  Time  of 
sTTortages,"  Elmo  Roper  Survey  for  the  American  Association 
of  Advertising  Agencies,  1947-1964.   (World  War  II). 

15/   That  advertisements  are  disseminated  interstate  is 

Ttself  sufficient  to  satisfy  the  "in  commerce"  requirement. 
Surrey  Sleep  Prods. ,  73  F.T.C.  523,  553-554  (1968);  S.  Klein 
Dept.  Stores,  Inc.,  57  F.T.C.  1543-1544  (1960)  (interlocutory 
order) . 
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The  Commission  has  long  recognized  that  consumers  may 
base  a  decision  to  deal  or  not  to  deal  with  a  corporation 
on  characteristics  of  the  corporation  itself  that  would  not 
be  perceived  as  having  any  bearing  upon  characteristics  of 
its  products.   In  the  very  first  volume  of  its  reported 
decisions,  the  Commission  prohibited  false  representations 
concerning  the  monopoly  status  of  a  corporation.   Wayne  Oil 
Tank  Co. ,    1  F.T.C.  259  C1918).  16/   Similarly,  in  1929  it 
was  held  unfair  for  a  company  falsely  to  represent  that  its 
employees  belonged  to  a  labor  union.   Columbia  Pants  Mfg.  Co. , 

13  F.T.C.  61  (1929).   In  finding  that  "a  substantial  propor- 
tion of  the  purchasing  public  .  .  .  prefers  to  purchase  .  .  . 

articles  manufactured  in  factories  .  .  .  using  .  .  .   workers 
belonging  to,  or  affiliated  with,  some  union  of  organized 

labor,"  the  Commission  again  recognized  that  consumers 
frequently  will  base  a  purchase  decision  on  their  perception 

of  the  company's  activities  as  well  as  the  characteristics 
of  its  products,  especially  on  the  facts  of  this  case  at 
a  time  when  unions  were  a  growing  force  in  American  life. 
See  also  The  Blind  Weavers,  Inc.,  22  F.T.C.  145  (1936) 

(misleading  corporate  name  found  to  "divert  trade  from 
competitors  of  truthfully  marked  rugs  who  sell  their  products 

on  their  merits  rather  than  on  the  basis  of  sympathy.  .  .").17/ 

16/   See  Fleischman  Co. ,  1  F.T.C.  119,  131  (1918)  (use  of 

'^ogus  independent"  to  acquire  "trade  which  respondent  was 
in  danger  of  losing");  Armour  and  Co.  and  Farmers'  Cooperative 
Fertilizer  Co. ,  1  F.T.C.  430  (1919)  (concealment  of  respondent's 
control  of  a  "cooperative"  fertilizer  company  held  deceptive, 
apparently  because  consumers  preferred  not  to  deal  with  a 
monopolist) .   The  Armour  case  takes  on  special  significance 
when  seen  against  its  historic  background.   Armour  &  Co.  had 
in  1919,  been  for  some  time  the  subject  of  a  great  deal  of 
public  criticism  by  the  muckrakers  of  that  era,  not  only  because 

it  was  part  of  the  alleged  meat  "packing  trust, "  but  also 
because  of  the  exposure  of  the  terrible  working  and  sanitary 

conditions  in  Chicago  packing  houses  by  Upton  Sinclair's 
The  Jungle.   The  Commission  in  1919  would  not  have  had  to 
look  far  to  conclude  that  many  persons  preferred  not  to 
give  their  dollars  to  Armour. 

17/   The  scope  of  the  prohibitions  of  Section  5,  and  the 
standard  of  public  interest,  is  further  illustrated  by  the 

Commission's  past  actions  in  protecting  consumer  preferences 
regarding  product  characteristics  not  related  to  the  immediate 

(footnote  con't.  on  next  page) 

33-291  O  -  78 
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It  is  indisputable  that  the  last  decade  has  witnessed 
an  enormous  expansion  of  consumer  consciousness  about 
business  performance.   Aspects  of  company  performance  which 
few  people  may  have  thought  about  ten  years  ago  are  very 

much  in  the  forefront  of  many  people's  minds.   A  new  concept 
of  "corporate  responsibility"  has  become  the  subject  of  an 

17/   (footnote  con't.  from  preceding  page) 
economic  or  physical  benefit  to  the  consumer  of  consuming  the 
product.   Thus,  the  Commission  issued  a  complaint  and  accepted 
a  consent  order  in  In  Re  Ex-Cello  Corporation  C-2339  (January 
9,    1972)  barring  false  claims  that  milk  cartons  were  biode- 
gradeable  and  presented  no  potential  "harm  to  the  environment 
.  .  ."   CCH  Trade  Reg.  Rep.  Para. 20, 152,  and  20,206.   Also, 
the  Commission  pursued  and  obtained  the  voluntary  agreement 
of  thirty  manufacturers  of  phosphate  detergents  regarding 
the  disclosure  of  the  percentage  of  phosphorous  and  biode- 
gradability  of  such  products.   Press  Release,  Federal  Trade 
Commission,  August  6,  1973.   A  long  line  of  Commission  cases 
dealing  with  products  of  foreign  origin  rested  essentially 
on  the  simple  fact  of  consumer  preference.   See  e.g., 
Manco  Watch  Strap  Co.,  60  F.T.C.  495,  510-515  (1962).   In 
the  so-called  skip  tracer  cases,  the  Commission  found  that 
there  was  public  interest  in  protecting  third  parties  from 
being  induced  through  deception  to  volunteer  information 
about  missing  debtors,  notwithstanding  that  the  only  injury 
was  to  the  preferences  and  values  of  those  deceived  and  not 
to  their  person  or  pocketbook.   See,  for  example. 
National  Retail  Board  of  Trade,  57  FTC  666,  674  (1960). 

The  legal  relevance  of  cons\amer  preference  in  and  of 
itself  is  not  limited  to  the  Federal  Trade  Commission  Act. 
Recently,  for  example,  the  D.C.  Circuit  recognized  that 
regulatory  consequences  arise  under  the  Securities  Exchange 

Act  of  1934  with  regard  to  investors  who  "wish  to  have  their 
assets  used  in  a  manner  which  they  believe  to  be  more  socially 
responsible  but  possibly  less  profitable  than  that  which  is 

dictated  by  present  company  policy."   Medical  Committee  for 
Human  Rights  v.  SEC,  432  F.2d  659,  681  (D.C.  Cir.  1970) , 
vacated  as  moot,  404  U.S.  403  (1971). 

-10- 
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extensive  literature.  18/ 

The  manifestations  of  such  public  interest  are  clear. 
If,  for  example,  a  person  from  a  minority  group  spends  his 
money  on  the  products  of  a  company  which  falsely  advertises 
that  it  has  a  non-discriminatory  minority  hiring  and  promotion 
policy,  he  has  been  made  an  unwitting  accomplice  in  activi- 

ties deeply  distasteful  to  him.   Moreover,  he  has  thereby 

18/  Among  the  literally  thousands  of  works  on  this  subject 
are  included  the  following:   Bauer,  Raymond  A.  and  Dan  H. 
Fenn,  Jr.,  The  Corporate  Social  Audit  (New  York:   Russell 
Sage  Foundation,  1972) ;  Business  and  Society,  A  Biweekly 
Report  on  Business  and  Social  Responsibility,  Milton  M. 
Moskoswitz,  ed.,  MRM  Publishing  Co.,  Inc.,  San  Francisco; 
Business  and  Society  Review,  Warren,  Gorham  and  Larmont,  Inc. 
(quarterly  magazine) ;  Economic  Priorities  Report,  Council  on 

Economic  Priorities,  New  York  (bimonthly  report  on  "practices 
of  U.S.  corporations  in  employment,  environmental  quality, 
military  production,  political  influence,  and  foreign  activi- 

ties"); Friedman,  Milton,  "The  Social  Responsibility  of 
Business  Is  to  Increase  Its  Profits,"  The  New  York  Times 
Magazine,  September  13,  1970,  pp.31ff;  Initiatives  In  Corporate 
Responsibility,  Consumer  Subcommittee  of  the  Committee  on 
Commerce,  U.S.  Senate  (Washington,  D.C.:   U.S.  Government 
Printing  Office,  October  1972);  Jacoby,  Neil  H.,  Corporate 
Power  and  Social  Responsibility:   A  Blueprint  for  the  Future, 
MacMillan  Publishing  Co.,  Inc.,  New  York,  1973;  Schwartz, 

Donald  E.,  "The  Public-Interest  Proxy  Contest:   "Reflections 
of  Campaign  G.M.,'"  69  Mich.  L.  Rev.  419  (January  1971); 
Simon,  John  G.,  Jon  P.  Gunnemann,  and  Charles  W.  Powers,  The 
Ethical  Investor:   Universities  and  Corporate  Responsibility, 
Yale  University  Press,  1972.   Social  Responsibilities  of  Busi- 

ness Corporations:   A  Statement  on  National  Policy  By  the 
Research  and  Policy  Committee  of  The  Committee  For  Economic 
Development,  Committee  For  Economic  Development,  New  York, 
June  1971. 

•11- 
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not  given  his  dollars  to  a  company  which  in  fact  is  pursuing 
constructive  minority  hiring  and  promotion  policies.   While  such 

affronts  to 'a  consumer's  expectations  may  not  be  easily 
measurable  in  dollar  terms,  they  are  as  much  a  subject  of 
legitimate  concern  as  those  resulting  from  deception  concern- 

ing other  attributes  of  a  product  he  has  purchased. 

The  effect  on  consumers  of  image  advertising  may  be 
particularly  evident  with  respect  to  claims  regarding  companies 
manufacturing  fungible  products,  where  the  claims  may  amount 
to  a  form  of  specious  product  differentiation.   To  the  extent 
that  the  relevant  products  are  non-fungible,  consumers  who 
are  drawn  to  a  specific  product  by  a  misleading  depiction  of 
the  corporation  may  be  deceived  to  their  detriment  into 
choosing  products  that  are  less  suitable  for  them  than 
competing  products. 

Moreover,  the  company  which  is  genuinely  attempting  to 
act  in  a  socially  responsible  manner  but  does  not  advertise 
that  fact  can  be  injured  by  the  false  social  responsibility 
claims  of  a  competitor.   As  with  any  advertising  the  effects 
on  competition  of  deceptive  advertising  are  difficult  to 
ascertain  but  cannot,  because  of  that  difficulty,  be  ignored. 
To  the  extent  that  false  claims  by  competitors  make  it  less 

socially  profitable  for  companies  to  act  in  a  socially  respon- 
sible manner,  there  is  an  injury  to  society  as  a  whole. 

-12' 
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As  shown  herein,  the  consiomer  interests  affected  by 
corporate  image  advertising  are  familiar  to  the  Federal  Trade 
Commission.   The  Commission  recognizes  the  public  interest 
in  encouraging  full  accountability  by  maintaining  legal 
standards  for  corporate  image  claims,  especially  with 
respect  to  claims  regarding  corporate  social  responsibility. 
In  response  to  widespread  consumer  interest,  corporate 
social  responsibility  is  emerging  as  a  medium  of  competition. 19/ 
This  trend  will  be  enhanced  if  it  is  clear  that  standards 

of  deception  and  unfairness  apply — to  the  constitutionally 
permissible  extent — to  advertising  claims  about  corporate 
responsibility.   The  Commission  recognizes  that  the  absence 
of  accountability  may  in  fact  discourage  claims  of  corporate 
social  responsibility  and  even  the  practices  underlying 
such  claims.   Therefore,  under  the  Federal  Trade  Commission 
Act  the  Commission  has  a  responsibility  to  prevent  deceptive 
and  unfair  practices  with  respect  to  corporate  image  advertising. 

Image  Advertising  And  The  First  Amendment 

Any  evaluation  of  the  First  Amendment  issues  raised  by 
corporate  image  advertising  must  recognize  that  such  adver- 

tising has  a  strong  commercial  element.   As  noted  in  the 
preceding  sections,  there  is  a  substantial  body  of  evidence 
that  corporate  image  advertising  can  affect  consumer  and 
business  purchases,  investment  decisions,  and  employee 
recruitment,  especially  in  times  of  shortage  or  in  periods 
of  recession.   Corporate  image  advertising  may  therefore  be 

seen  as  a  species  of  "commercial"  speech.   But  while  the 
courts  have  frequently  held  that  "purely  commercial"  speech 
is  not  protected  by  the  First  Amendment,  Valentine  v.  Chrestensen, 
316  U.S.  52  (1941);  Pittsburgh  Press  Co.  v.  Pittsburgh  Human 
Relations  Commn. ,  413  U.S.  376  C1973) ;  Banzhaf  v.  FCC,  405 

19/  With  respect  to  adverse  effects  on  the  environment  of 
corporate  activity,  for  example,  such  effects  have  come  to  be 
seen  by  many  as  an  important  element  in  the  cost  of  a  product, 
These  costs  can  directly  affect  the  quality  of  life,  and  ther( 
fore  are  seen  by  many  consumers  as  costs  to  them  of  that 
product.  Deception  as  to  such  costs  is  therefore  a  matter  of 
statutory  concern. 

-13- 
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F2d  1082  (D.C.  Cir.  1968),  cert,  denied,  sub,  nom.  Tobacco 
Institute  Inc.  v.  F.C.C.,  396  U.S.  842  (1969);  Capital  Broad- 

casting Co.  V.  Mitchell,  333  F.  Supp.  582  (D.  D.C.  1971), 

aff'd  mem,  sub  nom..  Capital  Broadcasting  Co.  v.  Kleindienst, 
405  U.S.  1000  (1972),  the  cases  are  of  limited  use  in  locating 
the  point  at  which  image  advertising  becomes  constitutionally 
protected. 

The  cases  which  have  relegated  commercial  speech  to 
inferior  status  have  rarely  given  reasons,  and  the  reasons 
advanced  by  the  commentators  for  the  lesser  protection  of 
commercial  speech  are  of  little  analytic  utility.   One  opinion 
suggests  that  the  free  marketplace  model  of  the  First  Amend- 

ment, that  "speech  can  rebut  speech  [and]  propaganda  will 
answer  propaganda"  (Dennis  v.  United  States,  341  U.S.  494, 
503  (1951) )  is  not  satisfied  by  "commercial"  advertis- 

ing (Banzhaf ,  supra,  405  F.2d  at  1102).   Some  commentators 

have  also  stressed  that  commercial  advertising  is  "the 
handmaiden  of  economic  activity  already  subject  to  extensive 

regulation. "20/  As  such,  advertising  is  said  to  belong  in 
the  area  of  activity  involving  property  rights,  an  area  in 
which  the  government  has  a  distinct  and  legitimate  interest 
in  protecting  individuals  from  deception.  21/  Otner 
commentators  have  maintained  that  the  government  can  act 
with  relative  imparciality  where  commercial  advertising  is 
concerned  because,  in  regulating  commercial  advertising,  the 
government  is  not  ordinarily  attempting  to  vindicate  any 
particular  substantive  policies  of  its  own  and  because  adver- 

tising claims,  unlike  claims  concerning  desirable  social 
policy,  are  capable  of  objective  evaluation.  22/  Finally, 

20/   "Developments  in  the  Law  -  Deceptive  Advertising,"  80 
Harv.  L.  Rev.  1005,  1027  C1967) . 

21/  Emerson,  Thomas  I.,  "Toward  a  General  Theory  of  the 
First  Amendment,"  72  Yale  L.J.  877,  948-949,  n.  93  (1963). 

22/   Id.  at  921;  see  "Note,  Freedom  of  Expression  in  a 
Commercial  Context,"  78  Harv.  L.  Rev.  1119,  1197  (1965). 
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commercial  advertising  is  considered  less  subject  to 

"chilling"  than  individual  expression,  and  therefore  is 
believed  to  need  less  of  the  "breathing  space"  normally 
accorded  to  individual  expression.  23/ 

The  above  rationales  are  abstract,  and  the  courts 
have  rarely  been  presented  with  the  close  questions  as  to 

what  is  "commercial"  that  require  a  more  detailed  articula- 
tion of  a  theory.   In  the  leading  Supreme  Court  cases  on  the 

issue,  the  line  between  unprotected  and  protected  speech 
has  been  relatively  easy  to  draw.   Thus  in  the  recent  case 
of  Pittsburgh  Press  Co.  v.  Pittsburgh  Human  Relations  Commis- 

sion, 413  U.S.  376  (1973) ,  there  was  little  question  that 

the  want  ads  in  question  were  "no  more  than  a  proposal  of 
possible  employment."   413  U.S.  at  385.   In  Valentine  v. 
Chrestensen,  supra,  the  Court  simply  found  that  the  protest 
was  a  calculated  effort  to  evade  an  otherwise  lawful  prohibition 
against  commercial  handbills,  thereby  avoiding  the  difficult 
question  of  whether  a  twosided  handbill,  one  of  whose  sides 
contained  a  sightseeing  ad  for  a  submarine  and  the  other  which 
contained  a  protest  against  a  denial  of  mooring  privileges  for 
the  sub,  was  sufficiently  commercial  to  be  unprotected  or 
sufficiently  political  to  be  protected.   316  U.S.  at  55. 
Conversely,  in  New  York  Times  v.  Sullivan,  376  U.S.  254  (1964), 

the  Court  needed  little  analysis  to  find  that  the  civil  rights 
protest  against  police  brutality  was  purely  political,  even 
though  it  took  the  form  of  a  newspaper  advertisement.   37  6  U.S. 
at  265-266.   Finally,  in  Eastern  Railroad  Presidents  Conference 
V.  Noerr  Motor  Freight,  365  U.S.  127  (1961),  a  public  relations 
campaign  launched  by  railroad  interests  against  rival  trucking 

interests  was  -  according  to  the  trucker's  own  complaint  - 
"designed  to  foster  the  adoption  and  retention  of  laws  and 
law  enforcement  practices."   365  U.S.  at  129.   Although  the 
motive  for  the  campaign,  destruction  of  the  trucking  business, 
was  economic,  the  Court  found  that  speech  so  predominantly 
political  on  its  face  was  beyond  the  reach  of  the  Sherman 
Act  by  reason  of  First  Amendment  considerations.   365  U.S. 

at  143-144.   It  can  be  seen  from  these  four  principal  cases 
that  the  Court  has  not  confronted  speech  which  was  especially 
difficult  to  classify. 

23/   "Developments",  footnote  20,  supra  at  1031. 
-15- 
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More  particularly,  the  Court  has  not  discussed  the 
constitutional  status  of  any  type  of  corporate  image  adver- 
tisement. 

Two  factors  which  might  be  considered  of  particular 
applicability  to  image  advertising  but  which  have  been  held 
not  to  automatically  classify  speech  as  commercial  are  (1)  the 
fact  that  the  speech  takes  the  form  of  a  paid  advertisement. 
New  York  Times,  supra,  376  U.S.  at  254-255,  and  (2)  the  fact 
that  the  statements  made  are  erroneous,  376  U.S.  at  271.   As  to 
the  second  point,  it  is  a  maxim  of  First  Amendment  law  that 

there  is  no  "test  of  truth"  in  determining  whether  or  not  speech 
receives  First  Amendment  protection.   Id.   That  an  advertisement 
contains  erroneous  statements  does  not  of  itself  remove 
the  advertisement  from  the  protections  of  the  First  Amendment. 
(See,  however,  footnote  29,  infra) . 

As  defined  above, J  corporate  image  advertising  is  adver- 
rTisi 
I  ties 

(or  s 

ts-/ 

ng  which,  while  describing  the  corporation's  own  activi- 
or  policies,  does  not  explicitly  .describe  any  product 

services  sold  bv  the  corporation.  /Certain  advertising 
Jitting  this  description  contains  information  arguably  relevant 
to  a  public  or  political  issue  24/,  without  at  the  same  time 
iuaking  any  express  reference  to  such  issue;  other  image  adver- 
tisir.g  contains  no  puch  information  and  no  reference  to  a  public 
issue. ^  A  corpoiate  image  advertisement  which  does  contain 
inforination  arguably  relevant  to  a  public  issue,  yet  makes 

r/-''"i-ence  to  it,  shall  be  termed  for  this  PoLicy  Statement j 
"oir.biguous'"^  corporate  image  advertisement./  The  "ambiguous' 
corporate  image  advertisement,  then,  makes  no  express  reference 
either  to  products  or  services  of  the  company  or  to  any  public 
iGsue,  and  it  contains  information  relevant  to  a  public  issuer 
Its  constitutional  status  is  determined,  in  accord  with  the 
analys^is  contained  herein,  only  after  a  factual  analysis  of 
the  ̂ ef fect^ of  each  individual  advertisement.   The  legal  frame- 

work within  which  that  analysis  is  undertaken  is  described  below. 

pUDliC 

^   \ 

;  no   I 

;,  an  1 

24/   Throughout  this  statement  the  terms  V public"  and  "political" 
issue  are  used  interchangeably  to  indicate  that  the  Commission   
recognizes  that  some  discussions  of  public  issues  receive  First 

Amendment  protection  even  if  the  issue  is  not  strictly  "politi- 
cal."  The  Supreme  Court  has  indicated  that  "public  issues" 

are  those  "about  which  information  is  needed  or  appropriate 
to  enable  the  members  of  society  to  cope  with  the  exigencies 

of  their  period."   Time,  Inc.  v.  Hill,  385  U.S.  374,  388  (1967) 
citing  Thornhill  v.  Alabama,  310  U.S.  88,  102  (1940).   See 

generally  Brennan,  Justice  William  J.,  "The  Supreme  Court 
and  The  Meiklejohn  Interpretation  of  The  First  Amendment," 
79  Harvard  L.  Rev.  1,  (1965). 
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i'   The  Ambiguous  Advertisement  > 

The  ambiguous  ad,  despite  its  demonstrable  economic 

impact,  does  not  fit  smoothly  into  either  the  "commercial" 
or  the  "political"  categories  recognized  by  the  Supreme  Court. 

The  claim  of  First  Amendment  protection  for  the  ambiguous 
advertisement  arises  because,  notwithstanding  the  absence  of  an 
express  reference  to  any  political  issue,  such  an  advertisement 
may  contain  information  which  arguably  is  relevant  to  some 
issue  of  public  importance.   For  example,  that  a  company  takes 
steps  to  minimize  pollution  may  enhance  its  image  as  an  environ- 

mentally concerned  corporation;  it  may  also  impress  --  upon 
a  highly  informed  viewer  —  the  governmental  wisdom  of  less 
regid  enforcement  of  anti-pollution  laws.   Therefore,  while 
such  an  ad  may  not  be  expressly  directed  to  the  legislature 
or  executive  as,  for  example,  in  Noerr,  neither  is  it  a 

"classic  example  ...  of  commercial  speech,"  like  the  want 
ads  in  Pittsburgh  Press,  which  presented  "no  more  than  a 
proposal  of  possible  employment."  413  U.S.  at  385. 

In  light  of  the  ambiguous  image  advertisement's  potential 
for  both  economic  and  political  effect,  it  is  the  view  of  the 

CommissJon_-  which  will  be  developed  below  -  that  the 
dominant,  effect  of  the  ad  is  of  major  significance  in 
de-terinining  its  constitutional  status  and  that  a  proper 
disposition  under  such  a  standard  requires  an  analysis  of 

eacn  ambiguous  advertisement's  dominant  effect. 

In  determining  whether  a  given  ambiguous  corporate  image 
advertisement  can  be  found  to  have  a  dominant  commercial  effect 
and  whether  investigation  and  enforcement  under  Section  5  may 
otherwise  be  warranted,  the  Commission  will  take  the  following 
factors  into  account:  whether  (a)  the  ad  is  run  by  a  commercial 

corporation;  (b)  elements  typically  found  in  the  corporation's 
product  advertisements  -  for  example,  logos,  tag  lines  -  are 
also  present  in  the  ad;  (c)  the  corporation  sells  consumer 
products  under  a  brand  name  identifiable  or  identical  with 
that  which  appears  in  the  ad;  (d)  the  claims  in  the  ad  consist 
of  a  description  of  corporate  activities,  as  distinguished 
from  assertions  of  fact  or  opinion  about  general  subjects 
unrelated  to  corporate  activities;  (e)  the  ad  is  oriented 

toward  the  sponsoring  corporation's  own  activities  rather 
than  activities  of  other  corporations  of  the  same  type  or 
with  the  same  interests;  (f)  the  dominant  purpose  of  the 
advertiser  in  disseminating  the  advertisement  is  economic;  and 
(g)  persons  viewing  the  ad  are  likely  to  perceive  its 
relevance  to  a  public  issue. 
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The  consideration  of  these  factors,  including  particularly 
the  likelihood  that  relevance  to  a  public  issue  will  be  per- 

,  •  ceived.  will  generally  mean  thaiJ  corporate  image  advertise-     | 
'■^■^'i   ments  which  do  expressly  relate  information  contained  in  them   \ 

■v  Y  '      \^°   relevant  pnh]i(-  issues  will  not  be  the  subject  of  Commission  \ 
'\^    \ proceedings. [25/ That  the  Commission  will  ordinarily  limit      ' 

\  '
 

2  5/  An  express  link  to  a  public  issue  will,  of  course, 
be  determinitive  only  when  the  advertisement  is  otherwise 

ambiguous.   The  mere  appending  of  a  "moral  or  civic  plati- 
tude" to  an  otherwise  clearly  commercial  advertisement  will 

not  immunize  that  advertisement  from  regulation.   Valentine 
v.  Chrestensen,  supra,  316  U.S.  at  55.   Nor  can  reference 

to  a  political  issue  be  employed  as  a  "sham"  to  evade  other- 
wise proper  regulation.   Noerr,  supra,  365  U.S.  at  144.   See 

Ginzburg,  supra,  383  U.S.  at  474,  n.  17,  California  Motor 
Transport  Co.  v.  Trucking  Unlimited,  404  U.S.  508  (1972).   If 
the  appeal  to  a  public  issue  is  relevant  although  it  does  not 
"so  inextricably  penetrate  I the  non-political  appeal]  so  as 
to  make  fission  impossible  or  impracticable,"  it  may  be 
possible  for  the  Commission  to  regulate  the  separ^ible  non- 
political  appeal.   Chrestensen  v.  Valentine,  122  F.2d  511,  520 

(2d  Cir.  1941)  (Frank  J.,  dissenting),  rev'd,  on  other  grounds, 
316  U.S.  52  (1941) . 

Although  the  Commission  may  in  an  unusual  case  wish 
to  question  whether  a  given  express  reference  is  sufficient 
to  render  the  dominant  effect  of  the  advertisement  to  be 
upon  a  public  issue,  the  Commission  deems  it  desirable  and 
important  to  give  guidance  to  advertisers  concerning  the  type 
of  express  reference  which  it  would  ordinarily  consider  to  be 
sufficient  in  this  regard.   Although  a  mere  determination  of 
whether  an  ad  contains  an  express  reference  -  absent  scrutiny 
of  the  effect  of  such  reference  -  may  not  be  sufficient  as  a 
Constitutional  standard,  as  a  matter  of  policy  the  Commission 
ordinarily  will  not  scrutinize  the  actual  effect  of  such  ref- 

erence.  In  order  for  an  image  advertisement  to  avoid  such 
further  scrutiny,  the  express  reference  contained  therein  must 
ordinarily  take  one  of  the  following  forms:  (1)  acknowledge 
that  the  subject  matter  of  the  advertisement  is  controversial, 
(2)  offer  the  advertisement  as  the  advertiser's  opinion  or 
position  upon  a  public  issue  referred  to  in  the  ad,  (3)  refer 
to  governmental  policies  or  proposals,  or  (4)  inform  the  public 
concerning  its  ability  to  influence  the  disposition  of  public 
issues  referred  to  in  the  ad. 
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its  assertions  of  jurisdiction  to  corporate  image  advertise- 
ments which  do  not  expressly  refer,  in  the  manner  described 

in  footnote  25,  supra,  to  a  relevant  public  issue  emphasizes 
the  limited  nature  of  the  regulation  contemplated  by  the 
Commission  with  respect  to  the  ambiguous  corporate  image  ad. 
Dominant  economic  effect  will  under  this  analysis  ordinarily 
be  found  only  in  an  ad  descriptive  of  corporate  behavior  and 
making  no  express  mention  of  any  public  issue  to  which  the 
claimed  corporate  activity  is  relevant.   (Even  an  ad  lacking 
such  reference  may  be  protected;  its  status  must  in  the  last 
analysis  depend  upon  its  particular  characteristics.)   Thus, 
while  claims  of  corporate  behavior  may  be  regulated  when 
they  appear  in  an  ambiguous  ad  whose  dominant  effect  is 
economic,  no  claim  found  in  an  image  ad  which  is  of  relevance 
to  a  public  issue  is  entirely  prohibited.   Any  such  claim 
could,  notwithstanding  regulation  by  the  Commission  when 
presented  so  as  to  have  a  dominant  economic  effect,  be  made 
without  regulation  in  an  advertisement  whose  dominant  effect 
is  political,  as  for  example  when  the  ad  expressly  relates 
such  information  to  a  public  issue  to  which  it  is  relevant. 
No  claim  or  bit  of  information  of  relevance  to  a  public  issue 
is  therefore  ultimately  banned  by  the  regulation  contemplated 
herein.   With  respect  to  the  ambiguous  corporate  image  ad,  the 

Commission's  determination  to  regulate  would  depend  upon  the 
(context^ of  the  cl^im  in  the  advertisement  in  which  it  appears. 

(^Scrutinizing  The  Context  of  Speech") 
The  conclusion  that  speech  may  be  regulated  in  one 

context  and  not  in  another  is  not  novel  in  First  Amendment 
analysis.   In  NLRB  v.  Gissel  Packing  Co.  395  U.S. 
575,  617-620  (1969) ,  the  Court  recognized  that  antiunion 
statements  that  might  otherwise  be  protected  could  be 
regulated  when  made  by  an  employer  to  his  employees  during 
a  labor  dispute.   In  Ginzburg  v.  United  States 
383  U.S.  463  (1966),  the  Court  held  that  sexually  sugges- 

tive materials  may  be  banned  as  obscene  when  presented 

in  a  titillating  manner   even  assuming  that  "in  other 
contexts  the  material  would  escape  such  condemn? tion. " 
383  U.S.  at  475-476.   In  New  York  State  Broadcasters  Assn. 
V.  United  States,  414  F.2d  990,  998  (2d  Cir.),  cert,  denied, 
396  U.S.  1061  (1969),  the  Court  recognized  that  information 
concerning  the  benefits  to  be  realized  from  a  lottery 
(for  example,  the  construction  of  new  school  buildings) 
could  be  prohibited  in  advertising,  even  though  they  might 
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be  protected  when  part  of  a  newscast.  26/   See  U.S 
Bob  Lawrence  Realty,  Inc.,  474  F.2d  115,  122  (5th 

ClF.  1973)  cert,  den.,  414  U.S.  826  (1974)  ("informational 
value"  of  "making  racial  representations  to  obtain  the 
business  of  a  potential  seller  when  the  racial  statement 

presents  the  truth"  held  "clearly  outweighed  by  the  govern- 
ment's overriding  interest  in  preventing  blockbusting"  under 

the  Fair  Housing  Act  of  1968) . 

The  result  of  the  Commission's  determination  to  scrutinize 
the  effects  of  an  ambiguous  advertisement  dictates  that 
each  advertisement  must  be  individually  analyzed  and  no 

single  test  will  determine  the  advertisement's  constitutional 
status.   The  absence  of  an  express  link  to  a  political  issue 
-  while  important  -  does  not  alone  determine  that  an  adver- 

tisement's dominant  effect  is  commercial.   While  the  presence 
of  an  express  link  will  ordinarily  result  in  protected 
status,  a  dominant  political  effect  (and,  therefore,  pro- 

tected status)  may  also  arise  from  the  orientation  of  the 
ad  even  in  the  absence  of  such  a  link. 

Since  Commission  regulation  of  corporate  image  adver- 
tising will  depend  upon  the  context  of  a  given  claim,  any 

argxament  that  speech  has  been  abridged,  even  to  the  limited 
extent  of  being  chilled,  falters  if  the  corporation  wishing 
to  make  claims  about  its  behavior  in  an  advertisement  has 
available  a  simple  technique  for  insuring  that  the  claim 
will  be  accorded  protected  status.   Such  a  technique  is 
readily  discernible  here.   All  that  the  corporation  must 
do  is  make  express  mention  of  the  public  issue  to  which 
its  claim  of  corporate  behavior  relates.    The  chilling 
effect  of  such  regulation  is  slight  —  perhaps  nonexistent. 

26/  That  the  addition  of  a  relatively  few  words  to  an 
advertisement  may  have  significant  regulatory  consequences 
under  §5  is  not  unusual.   The  Commission  has  stated,  for 
example,  that  a  determination  of  whether  an  advertisement  for 
a  book  is  subject  to  Commission  regulation  or  is  protected  from 
such  regulation  under  the  First  Amendment  will  turn,  in  part, 
on  whether  statements  made  in  the  advertisement  are  dis- 

closed to  be  those  of  the  book's  author.   See  Enforcement 
Policy  in  Regard  to  the  Advertising  of  Books,  36  F.R.  13414 
(July  21,  1971) .   There  are,  of  course,  a  multitude  of 
Commission  cases  which  turn  on  the  adequacy  or  inadequacy 
of  a  short  phrase  to  qualify  otherwise  deceptive  claims. 
See,  e.g.,  FTC  v.  Royal  Milling  Co.,  288  U.S.  212  (1933). 
(disclosure  that  company  is  not  a  mill  held  sufficient) . 
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The  limited  regulatory  focus  contemplated  by  the 
Commission,  which  bans  no  claim  and  regulates  the  ambiguous 
ad  only  where  the  dominant  effect  of  such  ad  is  economic, 
together  with  the  slight  chilling  effect  of  cease  and 
desist  orders,  is  to  be  contrasted  sharply  in  its  impact 
upon  speech  with  regulation  that  results  in  an  absolute 
prohibition  (that  is,  in  any  and  all  contexts)  against 
dissemination  of  specified  information,  or  with  regulation 
resulting  in  criminal  penalties  or  massive  money  judgments. 

The  corporation's  interests  --  whatever  they  may  be  --  in 
making  wholly  unfettered  claims  as  to  corporate  behavior 
by  way  of  the  ambiguous  ad  do  not  outweigh  the  governmental 
interest  in  preserving  the  integrity  of  regulation  of  adver- 

tising generally  by  way  of  cease  and  desist  orders. 

(    Information  of  Intrinsic  Relevance  ^ 

Merely  because  corporate  image  ads  do  not  expressly 
sell  a  product,  it  is  not  necessarily  true  that  they  cannot, 
in  fact,  have  such  effect,  and,  indeed,  such  effect  can 
be  their  intended  effect.   In  fact,  the  indirect  selling 
approach  taken  by  corporate  image  ads  may  under  certain 

circumstances  be  even  more  effective  in  promoting  a  company's 
product  sales  than  an  express  sales  effort.   The  Commission 
can  clearly  regulate  an  advertisement  which  accomplishes 
indirectly  what  could  be  regulated  if  accomplished  directly. 

In  terms  of  the  First  Amendment,  however,  it  can  be 
argued  that  despite  its  commercial  aspects  corporate  image 
advertising  often  contains  raw  information  of  intrinsic 
relevance  to  public  issues  and  for  that  reason  alone  should 
be  protected.   Although  this  argument  finds  some  support 
in  language  of  some  of  the  cases,  it  is  an  overly  simplis- 

tic rationale  for  distinguishing  commercial  from  protected 
advertisements  of  the  corporate  image  type. 

Simply  stated,  the  "information  theory"  holds  that  even 
though  an  advertisement  has  a  commercial  aspect  and  even 
though  it  is  not  presented  in  the  form  of  a  protest,  argument, 
or  editorial,  the  mere  fact  that  information  it  contains 

is  relevant  to  a  public  issue  raises  the  advertisement  con- 
taining such  information  to  the  status  of  protected  speech. 

The  "information  theory"  would  therefore  protect  corporate 
image  advertisements  -  and  even  product  ads  -  with  any 
relevance  to  any  matter  of  public  interest  or,  in  other  words 
to  virtually  any  subject  of  sufficient  topical  interest  for 
the  advertiser  to  expect  that  the  advertisement  can  rouse 
the  interest  of  his  audience. 
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The  "information  theory"  finds  some  support  in  New 
York  Times  where  the  Court  distinguished  the  civil  rights 
advertisement  from  the  handbill  in  Valentine  partly  on 
the  basis  that  the  former  "communicated  information."   New 
York  Times,  supra,  376  U.S.  at  266.   Similarly,  in  Banzhaf 
Judge  Bazelon  asserted  that  one  reason  why  commercial  adver- 

tising is  not  "associated  with  any  of  the  interests  the  First 
Amendment  seeks  to  protect  [is  that  a]s  a  rule,  it  does  not... 

provide  information  on  matters  of  public  importance..."   Banzhaf, 
supra,  405  F.2d  at  1102. 

Finally,  in  Capital  Broadcasting,  supra,  the  sole  dissenter 
argued  that  because  cigarette  advertising  had  earlier  been 

held  to  relate  to  a  "controversial  matter  of  public  importance" 
within  the  meaning  of  the  FCC ' s  Fairness  Doctrine,  it  was 
protected  by  the  First  Amendment,  even  though  cigarette  adver- 

tising "involves  expression  which  is  ostensibly  apolitical..." 
Capital  Broadcasting,  supra,  333  F.Supp.  at  590  (Wright,  J., 
dissenting)  (this  view  was  not  adopted  by  the  court) . 

From  these  cases,  at  least  one  commentator  has  concluded 

that  the  First  Amendment  must  necessarily  protect  all  adver- 
tising, whether  for  products  or  otherwise,  or  at  least  that 

advertising  that  communicates  information.  27/   This  view  was 
explicitly  rejected  by  the  Commission  in  the  Firestone  case, 
at  least  insofar  as  product  claims  are  concerned.   To  hold  that 
such  claims  are  protected  merely  because  they  contain  informa- 
ton  "of  importance  to  consumers"  would,  the  Commission  held, 
"make  a  mockery  of  the  . . .  Congressional  mandate  to  the  Federal 
Trade  Commission  to  prohibit  advertising  claims  which  are 

unfair  or  deceptive."   In  re  Firestone  Tire  and  Rubber  Co., 
Docket  8818,  81  F.T.C.  398,  at  472.   The  Courts  have  been 
similarly  unreceptive.   In  Curtis  Pub.  Co.  v.  Butts,  388  U.S. 
130,  150  (1967),  a  case  following  New  York  Times,  the  plurality 
opinion  of  Justice  Harlan  pointed  out  that: 

27/   Redish,  "The  First  Amendment  in  the  Marketplace",  39 
Geo  Wash.  L.  Rev.  429  (1971). 
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"Federal  securities  regulation,  mail  fraud 
statutes,  and  common-law  actions  for  deceit 
and  misrepresentation  are  only  some  examples 
of  our  understanding  that  the  right  to  communi- 

cate information  of  public  interest  is  not 

' unconditional ' " .   (Emphasis  added.) 

Furthermore,  the  Court  in  Pittsburgh  Press  explicitly 

declined  the  newspaper's  invitation,  based  on  the  asserted 
value  of  commercial  advertising  as  a  medium  for  "exchange 
of  information,"  to  "abrogate  the  distinction  between 
commercial  and  other  speech."   413  U.S.  at  388. 

In  Capital  Broadcasting,  the  dissenter's  view  did 
not  prevail,  and  many  other  cases  have  likewise  held  that 
commercial  speech  may  be  regulated  even  if  it  contains  infor- 

mation relevant  to  a  public  issue.   See,  e.g.,  Texas  Gulf 

Sul^jhur  Co.  V.  SEC,  446  F.2d  1301  (2d  Cir.  1971)  (major 
mFning  discovery) ;  New  York  State  Broadcasters  Assn.  v.  United 
States,  414  F.2d  990  (2d  Cir.),  cert,  denied,  396  U.S.  1061 

(1969)  (lottery  information) .   Compare  Perma-Maid  Co.  v. 
FTC,  121  F.2d  282  (6th  Cir.  1941)  with  Scientific  Mfg.  Co.  v. 
FTC,  124  F.2d  640  (3d  Cir.  1941)  (ad  containing  iaentical 
health  information  unprotected  when  disseminated  by  business- 

men, protected  when  disseminated  by  non-commercial  publicist) . 
Indeed,  even  the  dissenter  in  Capital  Broadcasting,  the 

leading  judicial  proponent  of  the  "information  theory,"  would 
have  applied  the  theory  only  to  a  statute  banning  speech 
(cigarette  ads),  not  to  regulation  of  the  speech.   333  F.Supp. 
at  593-94.  28/   That  even  the  most  forceful  advocate  of  the 
information  theory  acknowledges  a  power  to  regulate  so  long 
as  the  information  is  not  totally  banned  is  of  special  signi- 

ficance in  light  of  the  conclusion  reached  herein,  which  is 
that  the  Commission  can  regulate  certain  corporate  image 
claims  which  appear  in  a  predominantly  commercial  advertise- 

ment, but  cannot  regulate  such  claims  when  they  appear  in 
predominantly  political  advertisement.   Thus,  there  is  no 
total  ban  of  any  information  under  the  regulatory  approach 
which  is  herein  adopted  by  the  Commission. 

28/   Compare  Banzhaf  to  Robinson  v.  American  Broadcasting 
Companies,  Inc.,  441  F.2d  1396,  1399  (6th  Cir.  1971) 
(injunction  that  would  have  totally  prohibited  allegedly 
defamatory  anti-smoking  advertisements  denied  because-unlike 
Banzhaf-such  injunction  "would  be  a  ban  on  speech"). 
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f  Determining  The  Econom|Lc  Effect  Of  An  Image  Advertisement") 

. "         ;  (  .     ' In  the  Commission's  view,  a  determination  of  whether 
an  advertisement  that  contains  information  relevant  to  a 
public  issue  is  subject  to  regi(ilation  will  turn  largely  on 
the  dominant  effect  of  the  advertisement.   If  the  dominant 
effect  is  to  induce  economic  behavior,  then  the  traditional 
governmental  interest  in  preventing  economic  injury  or  unjust 
enrichment  will  justify  regulation.   Alternatively,  where 
the  dominant  effect  of  the  ad  lies  in  the  political  area, 
the  governmental  interest  in  regulation  is,  at  best,  suspect. 29/ 

29/  This  is  not  to  say  that  the  government  has  no  interest 
m  maintaining  honesty  in  the  political  arena.   The  First  Amend- 

ment has  been  held  not  to  invalidate  statutues  requiring 
lobbyists  to  register,  see  United  States  v.  Harriss,  347  U.S. 
612(1954),  or  that  advertisements  for  political  candidates 
identify  their  source.   See  United  States  v.  Insco,  365 
F.Supp.  1308  (M.D.  Fla  1973). 

The  Commission  is  aware  that  an  argvunent  can  be  made 
that  even  clearly  political  advertisements  could  be  regulated 

by  the  Commission  where  claims  were  made  with  a  "reckless 
disregard"  for  their  falsity.   See  New  York  Times  v.  Sullivan, 
supra,  376  U.S.  at  279-280  C1964) .   Garrison  v.  Louisiana 
379  U.S.  64,  73-75  (1964);  "Calculated  Misstatements  of  Fact 
Not  Protected  By  First  Amendment  Guarantees  of  Free  Speech 
and  Press,"  1969  Utah  L.  Rev.  118  (1969).   As  a  matter  of 
policy,  and  statutory  interpretation,  however,  the  Commis- 

sion believes  that  its  involvement  in  areas  outside  the 

field  of  "trade"  would  be  inappropriate.   Lichtenstein  v. 

F.T.C.,  194  F.2d  607,  611  (9th  Cir.  1952),~cirt.  den.,~3?4 U.S.  819  (1953)  (Commission  barred  from  regulating  transmission 
of  lottery  devices  in  interstate  commerce  except  where  lotteries 
used  in  merchandising) .   See  Noerr,  supra,  365  U.S.  at  135 
(Action  under  Sherman  Act  barred  as  economic  impact  of  respon- 

dents' activity  "incidental"  to  campaign  to  influence  the 
passage  or  enforcement  of  laws);    (footnote  con't.  on  following 

page) 
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The  need  to  focus  on  the  effects  of  speech  to 
determine  whether  the  speech  is  protected  is  recognized 

in  many  cases.   The  classic-  exceptions  to  the  First  Amend- 
ment, obscenity  and  "fighting  words",  are  rooted  in  a  recog- 

nition that  the  likely  effects  of  such  speech  are  subject 
to  regulation.   See  Paris  Adult  Theatre  I  v.  Slaton,  413 
U.S.  49  (1973)  (obscenity  and  crime);  Gooding  v.  Wilson, 
405  U.S.  518,  524  (1972)  (words  are  unprotected  when  they 

have  "direct  tendency  to  cause  acts  of  violence"  by  indivi- 
dual addressee.)   Similarly,  the  Courts  in  a  variety  of 

contexts  have  sanctioned  regulation  of  speech  because  of 

the  speech's  likely  effects. 

In  NLRB  V.  Gissel  Packing  Co. ,  395  U.S.  575 
(1969) ,  the  Supreme  Court  unanimously  affirmed  a  finding 

that  an  empoyer ' s  anti-union  speech  constituted  an  unfair 
labor  practice.   In  so  doing,  the  Court  looked  not  only 
to  the  precise  words  spoken,  but  also  to  the  likely  effects 

of  those  words  on  the  audience  -  employees  who  were  "parti- 
cularly sensitive  to  the  rumors  of  plant  closings."   395 

U.S.  at  619-620.   In  New  York  State  Broadcasters,  supra, 
the  Circuit  Court,  in  evaluating  the  constitutionality  of 

the  federal  statute  prohibiting  the  broadcast  of  "informa- 
tion concerning"  lotteries,  looked  to  whether  the  informa- 
tion (such  as  winner's  lists)  had  the  effect  of  "directly" 

promoting  a  lottery  or  merely  "broadcasting  about  it."   414 
F.2d  at  997.   In  Pittsburgh  Press,  supra,  the  Supreme 
Court  found  that  the  grouping  by  a  newspaper  of  want-ads 
in  sex  designated  columns  had  the  "practical  effect"  of  "an 
overtly  discriminating  want-ad."  30/   413  U.S.  at  388. 

29/   (footnote  con ' t .  from  preceeding  page) 
The  Commission  has  recognized  that  Noerr  applies  to  the 

Federal  Trade  Commission  Act.   Rogers  v.  FTC,  492  F.2d  228 
(9th  Cir.  1974),  cert,  requested.  May  28,  1974  (Commission 
determination  not  to  regulate  campaign  activities  of 
opponents  of  anti-litter  measure  upheld) . 

30/  Although  the  record  contained  survey  evidence  as  to 
the  effects  of  the  want  ads,  it  is  unclear  whether  the  Court 

relied  on  the  survey's  findings.   For  detailed  information 
about  the  survey,  see  "The  Supreme  Court,  1972  Term,"  87 
Harvard  L.  Rev.  156,  n.21  (1973). 
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Similarly,  in  the  Noerr  case,  the  Court  cited  the  effects 

of  the  railroad' s  lobbying  Ccunpaign  to  support  its  conclu- 
sion that  the  railroad's  principal  effort  had  been  a 

protected  attempt  "to  influence  legislation"  rather  than 
a  prohibited  attempt  "to  interfere  with  business  relation- 

ships in  a  manner  proscribed  by  the  Sherman  Act."   365  U.S. 
at  144. 

While  the  Commission  emphasizes  the  attention  paid 
by  the  Courts  to  the  effects  of  speech,  it  recognizes  that 
the  effects  of  an  ambiguous  corporate  image  advertisement 
may  be  mixed.   Some  viewers  may  respond  to  an  ad  in  economic 

terms  and  buy  the  company's  products,  others  may  write  their 
Congressmen. 

In  such  a  case,  the  Commission  believes  that  the 

dominant  effect  of  the  advertisement  should  be  controlling. 31/ 

31/  As  a  matter  of  policy,  the  Commission  is  unlikely  to 
commit  investigatory  resources  to  an  image  advertisement  unless 
the  economic  effect  is  not  only  dominant,  but  substantially 
dominant.   It  is  recognized,  however,  that  under  the  dominance 
test  the  Commission  may  regulate  corporate  image  advertisements 
having  an  effect  upon  a  public  issue  which  is  not  trivial  or 
insignificant.   In  addition  to  the  precedent  established  in  Miller, 
see  text  at  footnote  32,  infra.  New  York  State  Broadcasters, 

supra,  and  Chrestensen  v.  Valentine,  supra,  for  the  "dominance 
test,"  many  other  cases  already  cited  upheld  government  regula- 

tion despite  its  having  a  more  than  trivial  impact  on  a  First 
Amendment  interest.   Banzhaf ,  supra,  405  F.2d  1052  (position 
on  health  and  safety  issue);  Capital  Broadcasting,  supra, 
333  F.  Supp.  582  (position  on  health  and  safety  issue);  Bob 
Lawrence  Real thy,  supra,  474  F.2d  115  (views  on  race  relations) ; 
Pittsburgh  Press,  supra,  413  U.S.  376  (editorial  policy  of 

newspaper);  Te"xas  Gulf  Sulphur,  supra,  446  F.2d  1301  (news  of 
major  mining  discovery) ;  Perma-Maid  Co.,  supra,  121  F.2d  282 
(views  on  health  and  safety  issue);  Gissel  Packing  Co. ,  supra 

395  U.S.  575  (employer's  views  on  labor  relations);  Ginzburg, 
supra,  383  U.S  463  (artistic  expression  of  acknowledged  social 
value);  Breard,  infra,  341  U.S.  622  (literary  expression);  and 

O'Brien,  infra,  391  U.S.  367  (political  protest). 
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This  focus  on  dominance  may  be  found  in  both  early  and  recent 
cases,  most  recently  in  the  obscenity  area.   In  Miller  v.  Cali- 

fornia, 413  U.S.  15  (1973),  the  Court  held  that  certain  speech 

could  be  banned  entirely  if  its  "dominant  theme"  was 
prurient  and  the  work  "taken  as  a  whole"  lacked  "serious 
literary,  artistic,  political  or  scietific  value."   413 
U.S.  at  24.   Thus,  under  Miller,  it  is  likely  that  books 

may  be  banned,  even  though  they  have  "some  value,"  if  they 
"do  not  measure  up  to  the  standard  of  seriousness."  32/ 
Similarly,  in  New  York  State  Broadcasters,  the  Court  held 
that  news  concerning  the  amount  a  lottery  realized  for  new 
school  construction  would  be  protected  if  it  had  only  the 

"incidental  effect"  of  promoting  a  lottery,  but  could  be 
prohibited  if  integrated  in  a  lottery  "announcement"  which 
"directly  promot[es]"  the  lottery.   414  F.2d  at  998.  33/ 

Finally,  when  the  Valentine  case  was  before  the  Circuit 
Court,  Judge  Jerome  Frank  in  dissent  would  have  determined 
the  constitutional  status  of  an  ambiguous  ad  34/  from  the 

"dominant"  purpose  of  the  advertiser.   122  F.2d  511,  520- 
21  (2d  Cir.  1941).   Rejecting  the  view  of  his  brethren  that 
such  a  task  would  be  overly  subtle.  Judge  Frank,  who  could 
scarcely  be  accused  of  insensitivity  to  free  speech  issues, 
stated: 

[Wje  should  not  be  disturbed  because,  in  the 
future,  cases  may  arise  where  there  will  be 
some  difficulty  in  ascertaining  the  primary 
purpose  in  distributing  a  handbill,  and,  because, 
when  such  cases  arise,  the  Courts  may  not  be 
able  to  stop  at  locating  merely  the  north  and 

32/   "The  Supreme  Court  -  1972  Term,"  87  Harv.  L.  Rev.  164- 
165  (1973).   Thus,  words  which  "admittedly  have  some  social 
importance"  may  nevertheless  be  unprotected  because  they  come 
within  the  Miller  definition  of  obscenity.   Id. 

33/   That  lottery  proceeds  go  to  a  worthy  cause  may  materially 
Induce  the  purchase  of  lottery  tickets,  even  by  those  without 
gambling  blood. 

34/   Since  the  Supreme  Court  found,  unlike  any  of  the  Judges 
below,  an  intent  to  evade  the  statute,  it  did  not  have  to 
undertake  the  close  analysis  undertaken  by  Judge  Frank. 
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south  poles  of  the  subject  matter,  but  may  be 
required  to  do  a  more  precise  job  of  legal  map- 
making  and  to  fix  a  definite  equatorial  line. 

Where  to  draw  such  lines  "is  the  question  in 
pretty  much  everything  worth  arguing  about  in 
the  law"  Mr.  Justice  Holmes  often  noted.  122 
F.2d  at  520. 

While  Judge  Frank  emphasized  purpose,  rather  than 
effect,  his  observations  are  equally  applicable  to  a 
dominant  effect  standard.   Moreover,  as  shall  be  noted 

below,  an  advertiser's  purpose  in  creating  an  ad  is 
relevant  to  determining  the  ad's  effect. 

(  Inference  of  Commercial  Effect 

If  the  dominant  effect  of  an  ambiguous  advertisement  is 
controlling  on  the  issue  of  whether  an  ad  is  protected, 
a  question  remains  as  to  the  type  and  degree  of  proof 
required  to  determine  such  effect.   Consumer  survey  evidence, 
where  it  exists,  will  be  useful,  and,  as  already  noted, 
survey  evidence  as  to  effect  was  introduced  in  the  Pitts- 

burgh Press  case.   35/ 

However,  whers  survey  or  other  evidence  of  effect 
does  not  resolve  the  issue,  the  Commission  believes  it 
both  reasonable  and  constitoationally  sound  36/  to  infer 
a  dominant  commercial  effect  from  the  nature  of  the  adver- 

tiser and  the  purpose  and  characteristics  of  the  advertise- 
ment.  These  factors  are  discussed  immediately  below. 

(1)   Character  of  Speaker 

35/   See  note  30,  supra. 

36/  The  Courts  appear  to  have  acknowledged  the  expertise 
of  regulatory  agencies  in  determining  whether  messages 
cross  the  line  between  protected  speech  and  speech  that 
can  be  regulated.   See  Gissel  Packing  Co. ,  supra,  395  U.S. 
at  620  (N.L.R.B.);  SEC  v.  Wall  Street  Transcript  Corp. ,  422 
F.2d  1371  (2d  Cir.),  cert,  denied,  398  U.S.  958  (1970). 

-28- 



1429 

The  Supreme  Court  has  frequently  looked  into  the 
nature  of  the  speaker  as  an  aid  to  determining  the  nature 
of  his  speech.  37/   In  New  York  Times  v.  Sullivan^  for 

example,  the  Court's  holding  that  the  ad  was  protected 
rested  at  least  in  part  on  a  finding  that  the  "communicat 
[ion]",  "opinion"  and  "protest"  was  made  "on  behalf  of  a 
movement  whose  existence  and  objectives,  are  matters  of~ 
the  highest  public  interest  and  concern."   376  U.S.  at 
266  (emphasis  added.) 

Similarly,  in  Murdock  v.  Pennsylvania,  319  U.S.  105, 
109  (1943)  the  Court  emphasized  the  sincere  religious  beliefs 
of  the  distributors  in  holding  that  a  license  fee  could 
not  constitutionally  be  imposed  on  the  sale  of  books  by 
Jehovah's  Witnesses.   Just  as  the  fact  that  the  speaker 
is  a  Jehovah's  Witness  tends  to  support  the  conclusion 
that  the  effect  of  his  speech  is  non-commercial,  the  fact 
that  the  speaker  is  a  corporation  38/  tends  to  support  the 
conclusion  that  the  effect  of  its  speech  is  commercial. 

37/  Although  the  Supreme  Court  has  apparently  never  directly 
held  that  corporations  not  engaged  in  the  business  of 
communication,  e.g.  newspapers,  are  accorded  First  Amendment 
Rights,  the  Commission  assumes  corporations  hold  such  rights. 
See  generally  First  National  Bank  of  Boston  v.  Attorney 
General,  29  0  N.E.  2d  526  (Mass.  1972)  (law  barring  corporate 
expenditures  to  influence  vote  on  referrendums  held  uncon- 

stitutional) ;  "Corporate  Freedom  of  Speech,"  7  Suffolk  Univ. 
L.  Rev.  1117  (1973).   "Freedom  of  Expression,"  footnote  22, 
supra,  at  1193. 

38/  The  Commission's  statutory  mandate  is  limited  to  companies 
^organized  to  carry  on  business  for  its  profit  or  that  of  its 
members."   Sec.  4,  Federal  Trade  Commission  Act,  15  U.S.C.  44. 
See  Community  Blood  Bank  of  the  Kansas  City  Area,  Inc.  v.  F.T.C., 
405  F.2d  1011  (8th  Cir.  1969)  (held  that  a  hospital  association 
and  blood  bank  association  were  nonprofit  and  therefore  exempt 
from  the  F.T.C.  Act).   Compare  Perma-Maid,  supra,  121  F.2d 
282  (regulation  of  pamphlets  regarding  health  hazards  from 
aluminum  cookware  disseminated  by  cookware  manufacturer  upheld) 

with  Scientific  Manufacturing,   (footnote  con't  on  following  page) 
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Conversely,  in  Gissel,  supra,  the  Court  recognized 

that  what  otherwise  might  be  "predictions"  about  the  economic 
consequences  of  unionization  could  become  "threats"  when  the 
statements  were  made  by  the  employer,  since  the  future  events 

in  such  circumstances  were  within  the  speaker's  (the  employer's) 
control.   395  U.S.  at  619.   In  Valentine  v.  Chrestensen, 
Judge  Jerome  Frank,  dissenting  from  the  Court  of  Appeals 
decision  that  was  ultimately  reversed  by  the  Supreme  Court, 

inferred,  from  the  commercial  nature  of  the  handbill's  author, 
a  dominant  commercial  effect  from  a  handbill  that  "nowhere 
directly  solicits  patronage."   122  F.2d  at  521. 

(2)   Purpose  of  the  Advertiser 

As  with  the  character  of  the  advertiser,  the  purpose 
of  an  advertiser  is  also  relevant  in  determining  dominant 

effect.  39/  As  Judge  Frank  in  Chrestensen  noted,  "Motive 
is  a  persuasive  interpreter"  of  "equivocal  conduct."  122 
F.2d  at  518,  n.  7. 

The  Supreme  Court  has  likewise  recognized  the  relevance 
of  motive  in  characterizing  otherwise  equivocal  conduct.  40/ 

3  8/   (footnote  cont.  from  preceding  page) 
supra,  124  F.2d  640  (regulation  of  identical 

pamphlets  disseminated  by  publicist  with  no  financial  interest 
in  cookware  trade  held  beyond  Commission  jurisdiction) . 

39/  Although  New  York  Times  v.  Sullivan,  supra,  is  sometimes 

cited  as  holding  purpose  "immaterial"  (TeS  U.S.  at- 266) ,  the 
profit  motive  held  immaterial  was  that  of  the  medixom  (i.e., 
the  New  York  Times) ,  not  the  sponsor  of  the  ad.   As  the 
Times  Court  recognized,  to  deny  protection  to  an  ad,  merely 
because  a  newspaper  profits  from  its  placement,  would  severely 
limit  the  rights  of  individual  speakers  who  cannot  afford  to 
buy  a  printing  press.   365  U.S.  at  266.   As  noted,  above, 
the  Times  opinion  suggests  that  the  character  of  the  sponsor 
is  material. 

40/  Where  the  speech  is  unequivocally  political,  economic 
motive  will  not  of  course  subject  it  to  regulation,  unless 

the  political  element  is  a  "sham".  Noerr,  supra,  365  U.S. 
at  138-139.   See  footnote  26,  supra. 

-30- 



1431 

In  Murdock,  supra,  where  the  Court  held  protected  speech 

"having' the  characteristics  of  advertising,"  41/  the  Court discussed  at  length  the  purposes  of  the  handbiTl  distributor, 

which  were  found  to  be  "as  evangelical  as  the  revival  meeting.' 
319  U.S.  at  109.   And  in  Ginzburg,  supra,  the  Court  stated 

that  "if  the  object  of  a  work  is  material  gain  for  the 
creator  through  'an  appeal  to  the  sexual  curiosity  and 
appetite'  the  work  is  pornographic,"  even  though  absent 
such  pandering  motive  the  conclusion  would  be  "otherwise 
debatable."   383  U.S.  at  471.   In  "close  cases"  the  Court 
held  such  evidence  of  pandering  "may  be  probative  with 
respect  to  the  nature  of  the  material  in  question."  383 
U.S.  at  47  4. 

(3)   Characteristics  of  the  Advertisement 

As  shown  above,  corporate  image  advertising  in  general 
is  considered  by  both  advertisers  and  researchers  to  have  a 
s\ibstantial  impact  on  the  economic  behavior  of  those  who 
read  it.   While  this  general  learning  may  not  suffice  to 
demonstrate  in  a  given  case  that  a  specific  advertisement 
has  a  dominantly  economic  effect,  various  aspects  of  an 
advertisement  may  confirm  that  the  ad  speaks  primarily  to 
the  economic  rather  than  the  political  arena.  42/  For  example, 

the  ad  may  consist  solely  of  descriptions  of  the  corporation's 
own  activities  (e.g.,  its  pollution  clean-up  activities), 
rather  than  views  about,  or  discussions  of,  general  condi- 

tions (pollution  control  generally) .   Such  an  ad  is  more 

likely  to  focus  the  viewer's  attention  on  the  corporation, 
and  his  relationship  with  it,  than  on  some  public  issue  of 
general  concern.   This  focus  on  the  corporation  will  be 

further  enhanced  if  the  corporation's  name  is  prominently 
featured  in  the  ad,  and  that  name  is  identified  with  or 
identical  to  the  name  under  which  the  corporation  markets 
its  products.   When  a  company  which  is  known  by  consumers 
to  sell  a  particular  product  runs  an  ad  describing  its 
corporate  activities,  the  viewer  is  likely  to  relate  the 

41/      Ginzburg  v.  United  States,  383  U.S.  463,  474  n.l7  (1966). 

42/  The  drawing  of  these  inferences  lies,  to  some  extent 

within  the  Commission's  expertise.   See  n.  36  supra. 
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ads  to  that  which  he  is  most  familiar  -  the  line  of  products 
distributed  by  the  company.   A  further  link  to  the  corpora- 

tion and  its  products  appears  when  elements  typically  found 

in  the  corporation's  product  such  as  logos  or  tag  lines,  are 
featured  in  the  ambiguous  image  ad  as  well.   These  symbols 
and  slogans  have  been  developed  with  great  care  and  at 
great  expense  because  they  are  known  to  have  a  commercial 
impact.  43/  When  such  elements  appear  in  an  image  ad,  they 
serve  not  merely  to  identify  the  sponsor,  but  more  important- 

ly to  reinforce  the  connection  between  the  sponsor  of  the 
ad  and  its  products.   Indeed,  the  source  of  the  message  may 
become  more  important  to  the  viewer  than  the  content  of 
the  message  itself. 

When  these  elements  are  present,  the  effect  of  an 
otherwise  ambiguous  ad  upon  public  issues  will  be  minimized. 
The  ad  will  tend  not  to  alert  the  viewer  to  the  existence 
of  a  public  controversy,  let  alone  implore  him  to  agree 

with  or  disagree  with  the  advertiser's  view.   Nor  will  it 
indicate  how  public  or  political  action  may  be  taken. 

Other  aspects  of  an  ambiguous  image  ad  may,  of  course, 
X eb\it  the  inference  of  commercial  effect.   As  already  noted, 
ads  that  explicitly  link  a  description  of  corporate  activity 
to  some  generally  recognized  public  issue  to  which  it  is 
relevant  should  significantly  increase  the  political  response 
and,  for  that  reason,  the  Commission  will  as  a  matter  of 
policy  not  regulate  the  ad.   Similarly,  ads  which  speak  in 
terms  of  an  entire  industry,  rather  than  the  advertiser  itself, 
may  at  least  alert  the  viewer  that  some  broader  interest  than 
that  of  the  advertiser  is  being  advanced.   It  is  evident  that 
each  individual  advertisement  must  be  analyzed  in  detail  to 
determine  its  constitutional  status. 

Propriety  of  the  Inference 

It  may  be  argued  that  the  constitutional  freedom  of 
speech  is  too  important  to  turn  on  an  inference  of  dominant 
economic  effect,  and  that  if  the  message  or  its  effects 
are  ambicjuous,  any  presumption  must  be  in  favor  of  protec- 

ts/ Rosen,  Ben,  The  Corporate  Search  for  Visual  Identity, 
Van  Nostrand  Reinhold  Co.,  1970;  Martineau,  Pierre,  Motivation 

in  Advertising,  1957;  Schlandermudt,  Peter,  "The  Image  and 
Design,"  Developing  The  Corporate  Image,  Lee  H.  Bristol,  ed., 
Charles  Scribner's  Sons,  1960. 

-32- 



1433 

tion,  rather  than  regulation,  in  order  to  encourage  an 
ample  flow  of  information  about  public  affairs,  and  to 
avoid  chilling  debate. 

Such  an  argxament  is  a  more  subtle  variant  of  the  "infor- 
mation theory"  discussed  above.   It  concedes  that  the 

intrinsic  relevance  of  information  in  an  ad  to  a  public 
issue  is  not  enough  to  achieve  protected  status  where  the 
ad  expressly  mentions  a  product  or  otherwise  contains  an 
express  offer  to  deal  (e . g . ,  a  help-wanted  ad) .   Where, 
however,  the  ad  is  not  expressly  commercial  in  this  sense — 
where,  in  other  words,  it  is  ambiguous-- then,  so  the  argument 
goes,  the  presumption  must  be  in  favor  of  protecting  the 
speech.   Ambiguities  and  marginal  cases  must  be  resolved 
in  favor  of  protecting  the  speech  to  avoid  chilling  and  to 
give  maximum  encouragement  to  robust  debate  and  an  ample 
flow  of  infomiation  into  public  affairs. 

In  assessing  this  position  it  should  be  borne  iii  mind 
that  the  claim  at  issue  is  a  claim  which  purports  to  describe 

the  corporation's  own  activities.   It  will  be  recalled  that 
the  (essentially  factual)  analysis  which  the  Commis- 

sion contei.ipl  ates  leads  to  the  view  that  it  is  wnere  an 
advert! seiiitnt  contains  this  particular  type  of  claim,  as 
well  as  certain  other  factors,  that  an  inference  can  be 
reasonably  be  drawn  (in  the  absence  of  dispositive  survey 
evidence)  that  the  dominant  effect  is  economic.   Thus,  it  is 
with  refeience  to  an  ad  containing  claims  by  a  corporation 
describing  its  own  behavior  that  the  Commission  assesses  the 
argument  that  such  an  ad,  when  it  does  not  expressly  mention 
any  public  issue  or  offer  to  deal  commercially,  must  be  presumed 
to  be  protected. 

The  root  premise  of  this  position  that  ambiguities  must 
be  resolved  in  favor  of  protecting  the  speech  would  rest 
on  the  premise  that  the  presumption  against  regulation 
is  necessary  in  order  to  avoid  chilling.   As  has  been 
emphasized,  however,  the  policy  adopted  by  the  Commission 
prohibits  no  speech.   To  the  extent  that  an  advertiser 
wishes  to  describe  its  own  activities,  it  may  do  so  without 
regulation  by  the  Federal  Trade  Commission  so  long  as  it 
expressly  links  the  information  to  the  public  issue  to 
which  such  information  is  relevant.   This  policy 

cannot,  therefore,  be  said  to  "chill"  expression  in  any 
significant  way.   As  the  Supreme  Court  noted  in  NLRB  v. 

Gissel,  in  rejecting  the  employer's  argument  that  his  anti- 
union speech  did  not  lose  constitutional  protection  by  reason 

of  its  coercive  effects,  " [h] e  can  easily  make  his  views 
known  without  engaging  in  'brinkmanship'".   395  U.S.  at  620. 
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See  also, Ginzbarg  supra,  383  U.S.  at  471;  Breard  v.  City 

2f- ^^?P-^?i^'  ^^^  ̂ '^'    ̂ 22,  644  (1951).   As  in  Gissel, 
under  the  analysis  herein  adopted  the  advertiser  has 
available  a  clearly  discernible  technique  for  insuring  the 
protected  status  of  the  claim.   As  has  been  indicated  the 
advertiser  need  only  place  his  description  of  his  corporate 
behavior  in  an  ad  which  expressly  links  that  behavior  to 
the  public  issue  to  which  it  is  related.  (See  footnote  26,  supra.) 

The  CuiiTiuission  is  aware  that  grounding  the  power  to 
regulate  speech  on  the  context  in  which  the  speech  appears 

may  limit  to  some  extent  the  manner  in  which  a  corporation's 
views  or  opinions  are  communicated.   Corporations  wishing 

to  influence  political  opinion  on  matters  of  public  impor- 
tance will  generally  do  so  frankly  rather  than  by  ads  whose 

political  meaning  is  dimly  perceived,  if  at  all,  by  its 
audiencec£4/   But  while  a  requirement  of  frankness  may  slightly 
limit  creativity,  the  First  Amendment  interest  in  covert  appeals 
would  appear  to  be  minimal.  4  5/  As  the  Supreme  Court  held 

in  New  YoiK^  Tl?^^^'  "The  central  meaning  of  the  First  Amend- 

ment"" lies  in  "assurling]  the  unfettered  interchange  of 
ideas  for  the  bringing  about  of  political  and  social  changess..." 

44/   Jutjtice  ho^rlan,  concurring  in  O'Brien  emphasized  that 
tEe   defendant  could  have  conveyed  his  anti-war  message  in 
many  ways  other  than  burning  his  draft  card.   391  U.S.  at  389 

45/   In  Uni^ted  Staters  v.  Insco,  365  F.  Supp.  1308 

(M.D.  Fla.  19731, "~an  indictment  under  18  U.S.C.  §612, which  requires  that  statements  about  a  candidate  for 
federal  office  must  identify  their  sponsor,  was  sustained 
over  a  First  Ainendment  objection.   The  indictment  charged 

that  Insco,  a  Republican  candidate  for  Congress,  had  distri- 
buted bumpei  stickers  linking  the  name  of  his  Democratic 

opponent  to  George  McGovern,  without  disclosing  the  source 
of  the  stickers.   If  Insco  had,  in  a  public  speech  frankly 
linked  his  opponent  with  McGovern,  the  statement  would 
undoubtedly  have  been  protected  under  New  York  Times  v. 
Sullivan,  s^pia,  376  U.S.  254  (1964). 
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376  U.S.  at  273,  279.   That  central  meaning  is  better 
served  by  encouraging  frank  presentations  of  information 
that  can  be  comprehended,  discussed  and  debated  by  an 
audience,  than  by  subliminal  appeals.  46/ 

To  automatically  resolve  all  ambiguities  in  favor  of 
protection,  moreover,  would  be  to  forego  any  real  analysis  of 
the  effects  of  the  ad,  other  than  that  necessary  in  the  thres- 

hold determination  that  the  ad  possessed  some  political 
effect.   That  the  dominant  effect  of  the  ad  is  economic 
would  be  irrelevant  once  it  is  decided  that  the  political 
effect  is  greater  than  de  minimis.   Yet,  as  has  been  shown, 
a  great  deal  of  attention  in  constitutional  analysis  under 
the  First  Amendment  is  given  to  the  effect  of  speech  precisely 
in  those  instances  where  a  determination  is  necessary  as  to 
whether  the  speech  is  or  is  not  protected.   Common  law 
ciTioepts  which  remove  certain  speech  from  constitutional 
protection,  such  as  libel,  fraud  and  assault,  all  look  to 
effect.   Tl '.  "^c.iist itutional  concepts  of  obscenity  and  fighting 
v;ords  are  jij.Ktid  to  effect.  47/   Determinations  are  made  in 

such  instdnces--^of ten  without  benefit  of  empirical  evidence-- 
that  the  likely  effect  of  the  speech  renders  it  unprotected. 

Fiunii^,  CO  accord  protected  status  to  descriptions 
of  otjrporntc  bt'havir.   whenever  they  appear  in  an  ambiguous 
advertisf^ri.ont  \- ^uJd  be  to  forego  any  effort  at  balancing 

46/   In  Columbia  Broadcasting  System  v.  Democratic  National 
Committee,  412  U.S.  94,  128  (1973) ,  the  Court  expressed  distaste 

for  the  '"^subl  iminal  impact  of  thie]  pervasive  propaganda  [in advertising,  which]  .  .  .  may  be  greater  than  the  impact  of 

the  written  word."   Indeed,  that  advertising  generally, 
"results  to  a  lesser  degree  in  a  conscious  choice  among 
differing]  views",  has  been  cited  as  a  reason  for  denying 
First  Amendment  protection.   "Freedom  of  Expression",  note 
22  supra  at  1195  (emphasis  added). 

4^7/   In  determining  whether  speech  is  obscene.  Miller  asks 

whether  "the  avciage  person"  would  find  that  the  work 
appeals  to  the  piuiient  interest;  whether  the  work  describes 

sexual  conduct  in  a  "patently  offensive  way,"  and  whether 
the  work  "lacks  serious  literary,  artistic,  political  or 
scientific  value."   413  U.S.  at  24. 
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the  adveprtiser ' s  interest  in  describing  his  corporate 
behavior  by  way  of  ambiguous  ads  against  the  longstanding 
and  substantial  government  interest  in  regulating  commercial 
conduct. 

That  the  advertiser's  interest  is  slight  seems  clear 
from  the  fact  that,  if  his  description  of  his  own  behavior 
is  in  fact  related  to  some  specific  public  issue,  he  can 
put  that  description  in  an  ad  which  makes  specific  reference 
to  that  issue  and  thereby  achieve  protected  status  insulated 
from  any  regulation.   That  the  government  interest  in 
regulating  commercial  conduct  is  substantial  need  not  be 
elaborated. 

That  a  balancing  of  these  interests  is  proper  under 
the  First  Amendment  can  be  seen  in  Gissel,  where  the  Supreme 

Court  recognized  that  an  employer's  speech  rights  must  be 
weighed  against  the  statutory  rights  of  employees  to  asso- 

ciate, as  protected  by  the  National  Labor  Relations  Act. 
395  U.S.  at  616.   The  propriety  of  balancing  can  also  be 
seen  in  the  draft  card  burning  case  of  United  States  v. 
O'Brien,  391  U.S.  367,  377  (1968)  where  the  Court  stated 
that  when  mixed  speech  and  nonspeech  is  involved: 

" [G] overnment  regulation  is  sufficiently  justified 
if  it  is  within  the  constitutional  power  of  the 
government;  if  it  furthers  an  important  or  substantial 
government  interest;  if  the  government  interest  is  un- 

related to  the  suppression  of  free  expression;  and  if 
the  incidental  restriction  on  alleged  First  Amendment 
freedoms  is  no  greater  than  is  essential  to  the  further- 

ance of  that  interest." 

Two  of  the  factors  which  appear  in  this  passage  deserve 
comment.   The  first  is  the  requirement  that  the  restriction 
on  First  Amendment  freedom  be  no  greater  than  is  essential  to 
the  furtherance  of  the  governmental  interest.   As  has  been 
shown,  the  regulation  which  the  Commission  proposes  is 
regulation  where  the  dominant  effect  of  the  advertisement 
is  commercial.   Where  the  commercial  effect  is  significant 
but  not  dominant,  this  analysis  would  not  support  regulation. 
Moreover,  no  claim  is  totally  banned  under  this  approach  if 
there  is  a  public  issue  to  which  it  is  relevant.   Thus,  the 
Commission  can  satisfy  this  requirement  that  the  restriction 

be  no  greater  than  is  necessary  to  the  "furtherance"  of  the 
government  interest. 
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The  second  element  which  deserves  comment  is  that 

the  governmental  interest  be  "-unrelated  to  the  suppression 
of  free  speech."   The  CoiTindssion  does  not  consider  the 
governmental  interest  embodied  in  the  Federal  Trade  Commission 
Act  to  be  the  suppression  of  free  speech.   Of  course,  the 
statute  regulates  a  certain  type  of  speech.   The  more  reason- 

able reading  of  the  criterion  in  O'Brien,  however,  is  that 
the  governmental  interest  not  be  an  interest  of  the  type 
embodied  in  statutes  punishing  seditious  libel.   The  pro- 

scribed situation  is  where  the  speech  suppressed  is  speech 
that  is  critical  of  a  policy  of  the  government.   Regulation 

of  a  corporation's  description  of  its  own  behavior  in  an  ad 
which  makes  no  express  mention  of  any  public  issue  cannot 

fairly  be  said  to  be  action  to  "vindicate"  48/  or  insulate 
from  criticism  a  particular  policy  of  this  or  some  other 
government  agency. 

In  summary,  the  view  that  such  an  eimbiguous  ad  should 
be  presumea  to  be  protected  would  not  bar  Commission 
action  to  deteimine  if  there  is  actual  evidence  of  effect 

rendering  inferences  or  presumptions  unnecessary.   The  argu- 
ment that  in  the  absence  of  actual  evidence  the  ambiguous 

ad  must  b^   a(..coraed  protected  status  appears  to  lest  on  the 
premise  that  protection  is  necessary  in  order  to  avoid 
chilling.   The  ap^^roach  adopted  herein,  however,  prohibits 
no  speech,  and  the  chilling  argioment  is  not  strong  if  there 
is  a  readily  discernible  way,  as  there  is,  for  an  advertiser 
to  describe  his  corporate  behavior  in  a  wholly  protected 
manner  when  that  behavior  is  relevant  to  some  public  issue. 

"Brinkmanship"  has  no  more,  and  probably  less,  claim  to 
constitutional  protection  in  this  context  than  in  Gissel . 
To  presume  protection  for  the  ambiguous  ad  would  be  to 
forego  any  real  examination  of  the  effects  of  the  ad.   Yet 
such  examination  is  frequently  undertaken  in  constitutional 
analysis  under  the  First  Amendment  precisely  where  it  is 
necessary  to  determine  whether  speech  is  or  is  not  protected. 
To  presume  protection  would  also  be  to  forego  any  balancing 

of  the  advertiser's  interest  in  describing  his  corporate 
behavior  by  way  of  the  ambiguous  ad  and  the  government  interest 
in  the  regulation  of  ec(jnomic  behavior.   Such  balancing  is 

48/   Curtis  Publishing  Co.  v.  Butts,  388  U.S.  130,  154  (1967) 
THarlan,  J.).   In  contrast  the  ban  on  cigarette  advertising 
which  was  nevertheless  upheld  in  Capital  Broadcasting  can 
be  argued  to  have  had  precisely  the  effect  of  vindicating 
government  policy.   333  F.  Supp.  at  593  (Wright,  I.  dissenting) 
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proper  under  the  First  Amendment,  and  results  here  in  the 
conclusion  that  the  ambiguous  ad  should  not  be  protected 
where  it_  can  reasonably  be  inferred  from  the  nature  of  the 
advertiser  and  the  purpose  and  characteristics  of  the  adver- 

tisement that  its  dominant  effect  is  economic. 

Propriety  of  Investigation 

At  least  with  respect  to  an  ambiguous  advertisement, 
the  determination  of  whether  it  receives  Constitutional 
protection  will  ultimately  turn  on  facts  concerning  its 
effects,  as  well  as  the  nature  and  purpose  of  the  advertise- 

ment.  Therefore,  of  necessity  the  Commission  must  often 
investigate  such  facts  before  determining  whether  such 
advertisement  receives  Constitutional  protection.  Given 
what  is  already  known  about  the  economic  affects  of  corporate 
image  advertising,  the  Comiaission  believes  that  there  is 
ample  authority  to  justify  the  issuance  of  compulsory  process 
to  companies  requesting  data,  part  of  which  bears  on  whether 
the  advertisements  being  investigated  are  subject  to  Commis- 

sion jurisdiction.   In  SEC  v.  Wall  Street  Transcript  Corp., 
422  F.2d  1371  (2d  Cir.),  cert  denied,  398  U.S.  958  (1970)  the 
SEC  was  permitted  to  issue  compulsory  process  to  Investigate 

whether  a  "newspaper"  was  in  fact  an  "investment  advisor" 
unlawfully  dissemi laLing  financial  advice  without  registering 
under  the  Investment  Advisers  Act.   The  newspaper's  claim 
that  the  investigation  "chilled"  its  expression  was  specifi- 

cally rejected,  £9/   and  the  Coiranission  was  held  entitled 
to  investigate  on  the  basis  of  its  "suspicion"  that  the 
Transcript  was  not  in  fact  a  "newspaper."   422  F.2d  at  1378. 
The  rationale  for  permitting  the  investigation  was  the  need 

of  the  Commission  to  study  the  "context"  in  which  the 
"newspaper"  was  published,  an  investigation  "parallel"  to  that 
appropriate  for  making  a  determination  of  the  Constitutional 
status  of  an  adv^ertisement.   422  F.2d  at  1379.   See  "First 
Amendment  Right  Inferior  to  SEC  Subpoena  Power"  1971  Utah  L. 
Rev.  132  (1971).   In  Laird  v.  Tatum,  408  U.S.  1  (1972)  an 

on-going  Army  investigation  into  the  activities  of  protest 
groups  was  held  not  to  chill  First  Amendment  Rights.   Compare 
Gibson  v.  Florida  Legislative  ComiTiittee,  372  U.S.  539  (1963) 

49/   Since  the  SEC  investigation  specifically  requested 
correspondence  between  the  Transcript  and  its  news  sources, 

its  "chill"  claim  was  scarcely  frivolous.  See  422  F.2d  at  1374 
-38- 
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(prohibiting  on  First  Amendment  grounds  an  investigation 
into  NAACP  membership  lists) .  50/ 

CONCLUSION 

As  outlined  herein  the  Commission  finds  that  corporate 
image  advertising  having  a  dominant  economic  effect  does 
not  receive  First  Amendment  protection.   Within  the  category 
of  corporate  image  advertisements  are  certain  advertisements 

—  herein  termed  "ambiguous"  —  which  may  contain  information 
which  is  arguably  relevant  to  some  issue  of  public  importance. 

(The  term  "ambiguous"  is  defined  for  purposes  of  this 
statement  in  the  text  accompanying  footnote  24,  supra.)   The 
Commission  has  concluded  that  if  the  dominant  effect  of  the 

"ambiguous"  advertisement  is  economic  it  may  be  regulated.   A 
determination  of  whether  the  dominant  effect  of  an  ambiguous 
ad  is  economic  requires  an  examination  of  the  particular  ad 
in  each  instance. 

The  Commission  recognizes  that  the  same  information 
that  may  be  regulated  when  presented  in  a  commercial  context 
would  be  Ipeyond  the  scope  of  regulation  when  presented  so  as 
to  have  a  dominant  political  effect,  as  when  the  ad  expressly 

relates  such  information  to' a  relevant  public  issue.   Because 
the  Commission  would  under  this  policy  ban  no  information  of 
relevance  to  a  public  issue  and  would  regulate  such  informa- 

tion only  in  a  commercial  context,  and  because  the  advertiser 

50/   The  Comraission  will  also  consider  in  the  context  of  an 
individual  case  whether,  even  if  the  advertisement  to  be 
investigated  probably  could  not  be  the  subject  of  a  cease 
and  desist  order  under  Section  5,  an  investigation  is  none- 

theless proper  under  Section  6(a)  of  the  Federal  Trade  Commis- 
sion Act  authorizing  the  Commission  "to  gather  and  compile 

information  concerning,  and  to  investigate  the  .  .  .  practices 

.  .  .  of  any  corporation  engaged  in  commerce  .  .  .,"  and  under 
its  authority  under  Section  6(f)  to  "make  public"  information 
obtained  in  an  investigation.   See  generally  U.S.  v.  St.  Regis 
Paper  Co. ,  295  F.2d  607,  611-613  (2d  Cir.  1960),  cert.  limT 
to  other  grounds,  368  U.S.  208  (1961)  (Commission  powers  to 
subpoena  information  derived  from  non-regulatory  power  of 
Bureau  of  Corporations,  Department  of  Commerce) . 

-39- 
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may  continue  to  express  such  information  in  a  political 
context.,  the  Goiximj  ssion  has  concluded  that  such  carefully 
limited  regulation  is  proper  under  the  First  Amendment. 

Where  evidence  of  the  effects  of  an  advertisement  does 

not  resolve  the  question  of  the  advertisement's  effect,  the 
Commission  has  determined  that  it  may  infer  that  the  effect 
of  the  advertisement  is  economic  from  the  nature  of  the 
advertiser  and  the  purpose  and  characteristics  of  the 
advertisement.   This  inference  operates  only  where  direct 
evidence  does  Aot  resolve  the  issue  of  the  effect  of 
advertisement   The  Commission  has  also  determined 
that  an  invesv  icjation  as  to  the  effects  of  an  ambiguous 
advertisement  does  not  itself  violate  advertisers'  First 
Airtendmen  t  r  i  gh t  s . 

-40- 
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Exhibit  92:  FTC  Memorandum— Corporate  Image  Advertising 
(Commission  Minute  of  April  23,  1974)  June  12,  1974 

ClAf.    ■<"  (.1  C  •        '» 
UNITED  STATES  GOVERNMENT 

Memorandum 
TO    :  commission  date:  IJUN  1  e  ]974 

Richard  B.  Herzog      r>^    /  . 
Assistant  Director  f or  iV  t) /T  •/'  / National  Advertising 

?♦ 
subject:  Corporate  Image  Advertising  (Commission  minute  of  April  23, 

1974) 

These  materials  are  responsive  to  the  directive  in  the 

Commission's  minute  of  April  23,  1974,  to  prepare  a  policy 
statement  "addressed  to  the  First  Amendment,  jurisdictional, 
and  other  problems  of  corporate  image  advertising,  including 
the  circumstances  under  which  the  Commission  will  require 
advertisement  substantiation  and/or  proceed  in  individual 
cases,  and  circumstances  wherein  Commission  action  might 
be  warranted  notwithstanding  the  presence  of  public  con- 

troversy if  a  commercial  purpose  such  as  the  sale  of  a 

product  is  an  objective  of  the  advertisement." 

I  have  previously  expressed  my  views  quite  fully  to 
the  Commission  on  this  extremely  important  subject.   I 
will  note  that  I  am  in  complete  agreement  with  the  changes 

-•that  have  been -made  in  -the  analysis  of  this  issue  both  to 
render  that  analysis  suitable  for  a  proposed  public  state- 

ment of  enforcement  policy  and  in  response  to  various  issues 
raised  by  the  Commission. 

APPROVED ; 

J.  Thomas  Rosch 
Director 
Bureau  of  Consumer  Protection 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  S:n<higs  Plan 

33-291   O  -  78  -  92 
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Exhibit  93:  FTC  Memorandum— Corporate  Image  Advertising 
(Commission  Minute  of  April  23,  1974)  June  17,  1974 

UNITED  STATES  GOVERNMENT 

Memorandum 
Conunission 

FROM  :   J.  Thomas  Rosch,  Director 
Bureau  of  Consumer  Protection 

subject:   Corporate  Image  Advertising 
(Commission  minute  of  April  23, 

date:  JUN  1  7  1974 

<V  \W^>^-t>-   K<^^' 1974) 

Pursuant  to  the  Commission's  directive,  the  staff 
has  prepared  a  statement  of  enforcement  policy  regarding 

corporate  image  advertising  for  the  Commission's  considera- 
tion.  That  statement  is  attached. 

The  statement  appears  to  me  to  be  responsive  to  the 
several  concerns  voiced  at  the  table  when  the  matter  was 

last  considered  by  the  Commission.   More  specifically, 
as  discussed  in  the  staff  memorandum,  the  statement  now 
makes  it  clear  that  the  Commission  will  not  proceed  against 
advertising  presenting  close  constitutional  questions 
(Memo  p.  6) ;  the  statement  recognizes  the  sanctity  of 

discussion  of  "public"  issues,  and  not  just  "political" 
issues,  under  the  First  Amendment  (Memo  pp.  1-2);  and  the 
statement  treats  absence  of  reference  to  a  public  issue 
as  an  important,  but  not  a  dispositive,  factor  in 
determining  whether  an  advertisement  is  protected  by  the 

First  Amendment  (Memo  pp.  2-3) . 

I  recommend  that  the  Commission  publish  the  attached^ : 
statement  of  enforcement  policy. 

Attachments 

Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 
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Exhibit  94:  FTC  Memorandum— Corporate  Image  Advertising 
(Commission  Minute  of  April  23,  1974)  July  10,  1974 

U.\n  F.D  STATKS  G(,)\f:RXNJEN'T 

Memorandum 
Commission 

date:    JiJL   1  0   197, 

Commissioner   Dixon 

suejuct: Corporate  Image  Advertising 
(Commission  minute  of  April  23,  1974) 

The  transmitted  policy  state.Tent  prepared  by  BC? 
broadly  focuses  on  (a)  the  effectiveness  of  image  advvsrtising 
on  com.T.srcial  sales,  and  (b)  the  application  of  the  First 
Amendment  to  such  advertising. 

I  think  it  would  be  best  to  delay  considering  this 
mati^r  at  the  table  until  after  the  recess.   In  the  interim, 

ask  the  GC  to  review  the  policy  statement  so  that  ha  m.ay 
give  us  the  benefit  of  his  viev;s  concerning  the  matter^  by 
memorandum  before  the  first  meeting  in  September.   I  have 

-st!vyi'dT~questions  relating  to  the  i'lrsc  Amendment  segment  of the  statement  to  which  I  would  lil;e  staff  and  the  GC  to 

respond. 

"Of  central  irportance  is  the  definition  of  "ambiguous" 
corporate  ad,  for  it  is  this  type  of  image  advertisement 

fTTtat  will  likely  give  rise  to  the  inevitable  First  Jcnoncment 
challenge,  and  to  which  the  First  Amendment  discussion  is 
generally  devoted. 

The  statement  defines  an  ambiguous  ad  as  one  that  "makes 
no  express  reference  either  to  products  or  services  of  the 
company  or  to  any  public  issues,  and  it  contains  information 

relevant  to  a  public  issue."   (P.  16) 

The  statement  then  goes  on  to  say  that  the  Commission 
will  treat  an  advertisement  containing  an  c^xoress  reference 

to  public  issues,  as  a  matter  of  policy  (iT^j-s  not"  conceded 
that  it  is  mandated  by  the  First  Amondmenc) ,  as  an  advertise- 

ment that  will  not  be  regulated,  assuming  the  reference  is 
not  a  sham.   If  this  statement  means  that  ar.  ad  containing 
an  exgres_s  reference  to  public  issues  is  not  ambiguous  (i.e. , 

.  it  is  protected  by  the  First  Amendment)-,  wliy  is  it  that  the  -> 
rTtatement  considers  at  length  advortisemen'  s  v/ith  an  express  C 
1  reference  to  public  issues  as  though  they  wore  ambiguous? 

ff. 

Buy  U.S.  Savings  Bonds  Ke^./I^rly  on  the  I'tiyioll  SiU-i).^.   P/jn 
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Further,  in  this  connection,  I  ask  the  GC,  ar.  well  as 

staff,  to  consider  more  specifically  the  dof inition^'of 
ambiguous.   It  seems  to  me  an  ad  may  make  a  specific  reference^ 
"to  a  product  and  still  be  dominantly  a  public  m:-3sage. 
Perhaps  the  Kellogg  eat-a-nourishing-breakfast  ad  \;ould  be 
such  if  nutrition  v;ere  a  public  issue  of  the  same  concern  as 
pollution,  even  though  the  ad  makes  a  specific  reference  to 
Cellogg  cereal. 

Put  somewhat  differently,  I  want  these  questions 

considered:   Is  an  ,ad  that  makes  express  reference  to  a  liJ^'O 
prod_ucjL_x»2;^-serYice__jiej?essarily_  a  domin'anur^y^^croriln^ ladvertisement?   Is  an  ad  that  m.akes  an  express  reference  to 
a  public  issue  necessarily  protected  by  the  Firsc  Amendment? 
As  to  the  second  question,  as  noted  above,  staff,  in  the 

(^policy  statement, seems  to  say  it  is  not,  but  in  its  definition 
.of  ambiguous  it  se4ms  to  be  saying  that  it  is.   Finally,  what 
do  we  do  with  an  ad  that  makes  an  express  reference  to  both  a 
product  and  public  issues? 

Generally,  I  have  doubts  about  the  wisdom  of  including 
a  very  lengthy  discourse  on  the  law  of  the  First  ^jnendment. 
It  seems  to  me  unnecessary  and  best  to  save  the  legal 
arguments  for  that  time  v;hen  the  legal  issues  are  m.ore 
narrowly  and  clearly  defined  —  that  is,  at  such  time  as  our_ 
iijjplementation  of  the  policy  is  challenged.   I 

and  the  GC,  to  consider  paring  down  "tlie  legal 

ask  thg.^_r.taff7 

discussion."'    / 

Paul  Rand  Dixon 
Commissioner 

-2- 
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Exhibit  95:  FTC  Minute,  July  16,  1974 

FOR  CONFIDENTIAL  STAFF  USE  ONLY 

July  16,  1974 

75-007 

MaaoroaduB  for  Ganeral  Coiiasel, 
Director,   Bureau  of  Coneuaer  ProtecCioa, 
Director  of  Public  InfonB&tloD, 
Legal  «ad  Public  Records : 

Conlssloa  Enfotrceiaeat  Policy  Begerdlag  Corporate  laage 
AdTartlglng   

The  General  Counael  was  requttsted  Co  revlev  the  ptopoaed  policy 
atatenent  trananltted  by  the  Bureau  of  Cooauaer  Protection  vlth 
■entoranduo)  of  Jane  12,   1974,  ao  that  he  suiy  give  the  CoMolaaloa 
the  benefit  of  hla  riam  concemlog  the  satter  fay  ■enorandua  before 
the  flrat  CoMtlaaloQ  aaetlng  In  Septeaber. 

Of  central  inportance  is  the  definition  of  "aaiblguoua*'  corporate 
advertiaen>«nt,  which  la   the  type  of  Inage  advert  la  eaent  that  will 
likely  give  rlae  to  the  Inevitable  Flrat  Anondoent   diallenge,   and 
to  vhlch  the  Flrat  Aacnduent  diacusalon  In  the  draft  policy  atatenant 

la  generally  devoted,  aa  elaborated  upon  In  CoBaolaa loner  Dl»>n*a 
aeMSrandtai  of  July  10,   1974. 

The  General  Counael  and  the  staff  were  requested  to  consider 
a&d  aubalt  answers  to  the  questlona:      (1)    Is   an  ad  that  aakcs  express 
reference  to  a  product  or  service  necessarily  a  donlnantly  eoataerelal 
advertlseiJtttntT      (2)   Is  an  ad  that  makes   ao  ezpreae   reference  to  a 
public  laaue  necessarily  protected  by  the  First  Asendment?     O)  Uhat 
Is  done  with  an  ad  that  nakes  an  express  reference  to  both  a  product 
and  public  Isauest 

In  view  of  Mr.   Dlxon*8  expressed  doubts  about  the  wisdou  of 
Including  a  very  lengthy  discourse  on  the  law  of  the  First  Azwodaent 
and  his  belief  that  It  nay  be  best  to  save  the  legal  argusents  for 
Chat  tlaa  when  the  legal  Issues  are  no  re  narrowly  nd  dearly  defined, 
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Conotleaion  Ettforcenetut  Policy  Regardiag  Corporate  Zmagft 
Advartlalng. 

-2- 

i.e.,  &t  such  tius  sa  inpIetR!%nttttloD  oS  the  policy  ie  ehallanged,  the 
etmitt  and  the  General  Couassl,  were  enked  to  eoasider  paxing  dovn 
the  legal  disc  ass  iou. 

By  direction  of  tha  CMebiiocioQ. 

The  pepers  Mrs  transmitted  to  ths  Ganercd  Ccuassl. 

irlft/A.   Tobin, CktAr 

Sacireitftry, 

bv 

J 
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Exhibit  96:  FTC  Memorandum— Commission  Enforcement  Policy 
Regarding  Corporate  Image  Advertising,  With  Attachments, 
December  4,  1974 

UNITED  STATES  GOVERNMENT 

Memorandum  ;.; ' 
:   Corrunission 

FROM     :   General    Counsel 

Dir  \^  i'^^"^  date:  dec  4     1374 

,£TARY 

iLBjccT:  Comnission  Enforcement  Policy  Regarding  Corporate  Image 
Advertising 

In  response  to  the  Commission  minute  of  July  16,  1974, 

the  General  Counsel's  Office  has  reviewed  tlie  proposed  policy 
statement  on  corporate  image  advertising  transmitted  to  the 
Commission  by  the  Bureau  of  Consumer  Protection  with 
memorandum  of  June  12,  1974. 

Attached  is  a  revised  statement  which  is  the  product  of 
close  coordination  between  this  Office  and  the  Bureau's 
National  Advertising  Division. ••'Considerable  effort  has  been 
made  to  formulate  a  mutually  acceptable  statement. 

The  proposed  statement  has  been  revised  in  a  number  of 
respects.   Among  the  changes  are  the  following: 

1.  The  statement  has  been  pared  down  by  rr':ing  the First  Ajnendment  section  more  concise.   Discussio..  :5f  collateral 
First  Amendment  issues  has  been  eliminated,  and  the  relevant 
case  lav;  is  cited  and  summarized,  rather  than  discussed  at 
length. 

2.  In  this  revised  statement,  neither  the  fact  that  an 
image  advertisement  makes  an  express  reference  to  a  product 
or  service  or  to  a  public  issue,  nor  any  other  single  factor, 
is  necessarily  controlling  as  to  the  ad's  regulability  under the  FTC  Act. 

3.  The  discussion  of  the  "ambiguous  advertisement" 
has  been  dropped. 

4.  This  revision  adopts  a  flexible  approach  to  the 
problem  of  determining  whether  an  advertisement  constitutes 
protected  or  unprotected  speech  under  the  First  Amendr.ent .   It 
sets  forth  guidelines  and  factors  to  be  considers"  by  the 
Cor-iission  in  making  the  determination. 

♦  See  attachments. 

B.vv  U.S.  ScU'iK^^s  Bonds  Rieit/arly  07i  tht  P.nrcll  Savings  Pla 
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A  'joint  letter  from  Senators  Birch  Bayh  and  Frank  Moss 
and  Representatj.ves  Les  Aspin,  Benjamin  Rosenthal,  and  Andrew 
Young,  dated  October  4,  1974,  has  been  received  inquiring  as 
to  whether  and  when  a  decision  will  be  forthcoming  on  the 
petition  they  have  filed  with  the  Commission.   This  petition 
had  requested  the  Commission  to  revise  its  advertising 

substantiation  rules  to  include  treatment  of  image 'advertising This  joint  letter  is  attached  along  with  a  proposed  response 
to  the  petitioners  which  could  be  transmitted  if  the  revised 
policy  statement  is  adopted  by  the  Commission. 

Respectfully  submitted. 

/V'-/ 

APPROVED : 

Thomas  H.  Tucker      / 
Assistant  General  Counsel 

Calvin  J.  Collier 
General  Counsel 

Enclosure 

Jeffrey  S.  Edelstein Attorney 
Office  of  General  Counsel 

CONCURRENCE : 

^,    l^ui'vr^^'l'" 
Richard  B.  Herzog 
Assistant  Director  for 
National  Advertising 

w/v. 

J.  Thomas  Rosch 
Director 
Bureau  of  Consumer  Protection 

-2- 
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Attachment  to  December  4,  1974,  Memorandum 
(See  Exhibit  96) 

STATEMENT  OF  ENFORCEMENT  POLICY  BY  THE.  FEDERAL       PS^ 
E  COri'lISSION  REGARDING  CORPORATE  I*-!,2.GE  ADVERTISING   V 

The  Comnission  is  aware  of  a  growing  concern  on  the 

part  of  consumers,  commentators,  and  members  of  Congress 

regarding  the  truth  and  fairness  of  claims  being  made  in 

corporate  image  advertisements.   This  concern  has  been 

expressed  in  numerous  complaints  received  by  the  Commis- 

sion with  respect  to  corporate  image  advertisements, 

including  complaints  filed  by  several  Senators  and 

Representatives  and  by  various  public  interest  groups 

and  individual  consumers,  as  well  as  a  petition  filed  on 

behalf  of  six  Senators  and  Representatives.   The  Commission 

shares  this  concern,  and  after  a  review  of  the  nature, 

extent,  and  economic  impact  of  corporate  image  ̂ ;:;vertising 

and  of  relevant  statutory,  constitutional,  and  policy  issues 

has  determined  that  in  certain  instances  its  Congressional 

mandate  under  the  Federal  Trade  Commission  Act,  15  U.S.C. 

§  41,  et .  seq.  ,  empov;ers  it  to  institute  appropriate 

investigations  or  other  proceedings  with  respect  to  such 

advertisements,  and  that  such  action  is  fully  consistent 

with  the  United  States  Constitution  and  in  the  public 

interest.   Although  the  concerns  and  issues  raised  by 

corporate  image  advertising  are  familiar  to  the  Federal 

Trade  Commission,  the  Commission  has  not  previously 

engaged  in  an  extended  discussion  of  its  responsibilities 
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and  authority  v;ith  respect  to  such  advertising.   The 

Ccramission  believes  that  it  is  in  the  public  interest 

to  herein  inforin  consumers  and  advertisers  of  its  policy 

v;ith  respect  to  regulating  corporate  image  advertising. 

The  Nature,  Extent,  and  Function 
of  Corporate  Image  Advertising 

Corporate  image  advertising  1/  is  advertising  v/hich 

describes  the  corporation  itself,  its  activities,  or  its 

policies,  but  does  not  explicitly  describe  any  products 

\/      The  terms  "corporate"  or  "general  promotion"  advertising 
are  sometimes  also  used  to  describe  such  advertising.   Leading 
National  Advertising  (a  service  that  tabulates  expenditures) 
includes  under  the  latter  heading  advertisements  that  perform 
one  or  more  of  the  following  functions: 

1.  Educate,  inform,  or  impress  the  public  regarding 

the  company's  policies,  functions,  facilities,  objectives, 
ideals,  and  standards; 

2.  Build  favorable  opinion  about  the  company  by 

stressing  the  competence  of  the  company's  management,  its 
scientific  know  hov;,  manufacturing  skills,  technological 
progress  and  product  improvements,  and  its  contribution  to 
social  advancem.ent  and  public  v;elfare,  and  on  the  other  hand, 
to  offset  unfavorable  publicity  and  negative  attitudes; 

3.  Build  up  the  investment  qualities  of  its 
securities,  or  improve  the  financial  structure  of  the 
company ;  or 

4.  Sell  the  company  as  a  good  place  to  work. 

Publishers  Information  Bureau,  Inc.,  Magazine  Service,  1972. 

The  Commission  is  primarily  concerned  with  t:'o  second of  these  features. 

[Footnote  continued] 

-2- 
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or  services  sold  by  the  corporation.   v:^thin  the  wide 

range  of  sr.biects  covered  in  image  ads  are  descrip Lions 

of  the  corporation's  behavior  in  such  diverse  areas  as 

research  and  development,  and  its  activities  and  programs 

reflecting  a  sense  of  social  responsibility  tov:ards ,  for 

example,  the  community  or  the  environment. 

The  benefits  v.-hich  companies  expect  from  image  adver- 

tising are  as  diverse  as  the  ads  themselves.   A  recent 

survey  indicated  that  corporate  executives  who  engaged  in 

corporate  im.age  advertising  hoped  to  benefit  their  company 

in  the  follovring  areas: 

Product  sales  -  47% 

Stockholder/financial  relations  -  64% 

Consumer  relations  -  55% 

1/    [Cont'd] 
For  general  discussions  of  the  uses  and  val..e  of  corporate 

im.age  advertising,  see  Flanagan,  George  h.  ,    Hodern  Institu- 
tional Advertising,  IlcGrav;  Hill  Book  Company,  1967;  Riley, 

George  A. ,  The  Corporation  and  Its  Publics,  John  V7iley  and 
Sons,  Inc.,  1963;  Bristol,  Lee  }{. ,  Developing  The  Corporate 
Imace,  Charles  Scribner's  Sons,  1960.   For  an  excellent 
bibliography  of  consumer  and  advertising  research  related  to 

image  advertising,  see  V.'yckham,  Robert  G.  ,  ed.  ,  Images  and 
Marketing,  Arierican  Marketing  Association,  1971. 

Portfolios  of  corporate  image  advertisements  include: 

"Strategic  Advertising/1850-1962,"  Tim.e  Magazine;  "Strategic 
Advertising:   A  Portfolio  From  The  Pages  of  Time,"  Time  Maga- 

zine, 1970;  "Communicating  Ihe   Total  Corporate  Personality," 
Magazine  /-.dvcrtising  Bureau  of  Magazine  Publisliers  Associa- 

tion, Inc. 

-3- 
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Trade,  (i.e.  ,  supplier  or  burliness  customer) 
relations  -  46% 

Government  relations  ~  32%  2J 

But  despite  the  variety  of  moti.vations  behind  them 

and  the  diversity  of  the  ads  themselves,  tv;o  trends  have 

become  clear.   First,  the  amount  spent  on  corporate  im.age 

advertising  has  increased  dramatically  in  the  past  few 

years.   By  a  conservative  estimate,  $2  68  million  was  spent 

in  this  area  in  1972,  up  20%  from  197^0.   More  than  half 

($161  million)  of  this  was  spent  on  television,  up  about 

55%  from  1970.  "ij      Second,  this  rise  in  expenditures  has 

been  accompanied  by  a  similar  rise  in  corporate  interest  in 

the  im.pact  of  image  advertising  on  product  sales.  4/ 

2/    "Are  Public  Relations  Executives  Becoming  More  Involved 
V7ith  Corporate  Advertising?"   Public  Relations  Journal, 
November  1972,  at  29.   Some  respondents  gave  mul'v.iple  responses. 

3/    "1970  Expenditures  For  Corporate  and  Association  Adver- 
tising," Public  Relations  Journal,  November  1971,  at  30;  "1970- 

71  Expenditures  for  Corporate  and  Association.  Advertising , " 
Public  Relations  Journal,  November  1973,  at  30. 

^_/        Compare  1973  results  of  the  Public  Relations  Journal 
survey,  text  at  footnote  2  (47%  stating  prime  objective  to  be 
product  sales;  55%  stating  consumer  relations)  with  the  results 
of  the  1972  survey  (19.2%  product  sales;  31.5%  consumer 

relations) .   "Are  Public  Relations  Executives  Becoming  Ilore 
Involved  With  Corporate  Advertising?"   Public  Relations  Journal, 

November  1972,  at^24. 



1453 

It  is  evident  that  this  increasingly  povv^erful  force 

on  the  national  advertising  scene  v/arrants  careful  examina- 

tion in  the  discharge  of  the  Commission's  lav:  enforcement 

responsibilities  under  Section  5  of  the  Federal  Trade 

Commission  Act. 

The  Econon ic    Impact  of  Image  Advertising 

Any  Comm.ission  action  concerning  corporate  image 

advertising  must  of  course  be  consistent  both  with  the 

statutory  mandate  of  Section  5  of  the  Federal  Trade  Coironis- 

sion  and  with  the  First  Amendment's  protection  of  freedom 

of  speech,  press,  and  petition.   Those  issues  cannot  be 

appropriately  resolved  by  an  abstract  legal  discussion. 

Rather,  it  is  essential  that  those  issues  be  addressed  in 

light  of  a  realistic  awareness  of  the  economic  effects  on 

consumers  and  businessmen  of  corporate  image  advertising. 

These  economic  effects  are  well  documented,  and  are  a 

critical  element  in  determining  the  status  under  the  First 

Amendment  of  particular  corporate  image  advertisements. 

Accordingly,  this  policy  statement  will  discuss  the  litera- 

ture relating  generally  to  the  economic  effects  of  .corporate 

image  advertising,  and  then  turn  imx.iediately  to  discussion 

of  the  statutory  and  First  Amendment  issues. 

Extensive  research  confirms  the  effectiveness  of 

corporate  image  advertising  in  furthering  the  corporation's 

economic  interests,  whether  in  increasing  sales,  fostering 
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investment  in  the  corporation's  stock,  or  encouraging  re- 

cruitment.  It  has  already  been  noted  that  these  are  the 

purposes  of  executives  v7ho  engage  in  s\ich  advertising.   A 

variety  of  sources  confirm  that  these  purposes  are  being 

achieved. 

In  one  study  corporate  image  advertising  was  found  to 

be  more  effective  than  product  advertisements  in  inducing 

favorable  purchase  attitudes  am.ong  industrial  purchasers.  5_/ 

Eighty  businessmen  responsible  for  making  industrial  pur- 

chases were  shovm  both  product  and  image  advertising  by  a 

fictional  company,  and  asked  which  was   more  likely  to  induce 

them  to  solicit  a  bid  from  the  sponsoring  company.   The  image 

advertising  was  also  found  superior  at  inducing  interest  in 

the  company  as  a  future  supplier  and  belief  in  supplier 

dependability  and  product  quality. 

Other  research  has  also  found  image  advertising  effec- 

tive in  creating  favorable  attitudes  towards  the  sponsoring 

corporation.  6/     A  major,  eight  year,  five  part  study 

conducted  by  Thomas  E.  Ryan,  Inc.  for  Time  magazine,  between 

5/        Lehman,  Martin  A.  and  Richard  N.  Cardozo,  "Product  or 
Industrial  Advertisements?"   13  Journal  of  Advertising 
Research  43  (April,  1973). 

6/    See  Grass,  Robert  C. ,  et  al.,  "Measuring  Corporate 
Image  Ad  Effects,"  12  Journal  of  /advertising  Research  15 
(December,  1972)  (DuPont  advertising  tested  before  a:,rl  after 
first  image  advertising  in  several  years  found  to  be  effective) 
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1964  ̂ lnd  1972  7/  -found  that  men  in  upper  income,  managerial, 

and  professional  areas  v;ho  have  seen  one  or  more  of  a  company's 

image  advertisements  have  more  favorable  opinions  about  that 

company  than  those  \7ho  have  not  read  any  of  the  c  "pany's 

image  advertising.   Specifically,  exposure  to  corporate  image 

ads  v/as  found  to  enhance  the  believability  of  nev;  product 

claims,  interest  in  investing  in  the  company's  stock,  respect 

for  the  company's  research  and  development  capacities,  and 

resulted  in  favorable  recruitment  referrals.   Indeed,  in 

the  1S72  Ryan  study  corporate  image  advertisements  emphasizing 

corporate  social  responsibility--notably  pollution  control 

and  minority  hiring--f avorably  influenced  even  individuals 

opposed  to  the  theory  of  corporate  social  responsibility. 

Similarly,  a  B?rrons  magazine  study  found  that  corporate 

image  advertising  had  induced  an  interest  v;hich  led  to  the 

actual  purchase  of  the  advertiser's  stock  by  601  of  the 

sophisticated  money  managers  surveyed.  8^/ 

2/   "A  Pilot  Survey  to  Test  Techniques  of  Ileasuring  the 
Effects  of  Corporate  Zidvertising , "  July  1964;  "Corporate 
Advertising  Effectiveness,"  Report  Number  1357,  1965;  "Measur- 

ing Corporate  /"advertising  Ef  fecti^'eness ,  "  P.esoar::h  Report 
Number  1422,  1966;  "Measuring  Strategic  Advertising  Effec- 

tiveness," Research  Report  NurrubGr  1639,  1971;  "Strategic 
Advertising  and  Attitudes  Toward  Corporations,"  1972. 

8_/   "The  Impact  of  Corporate  Advertising  on  the  Institu- 
tional Money  Manager,"  Erdos  and  Morgan,  Inc.  survey  for 

Barrens  Magazine,  1971.   The  importance  of  the  environmental 
aspect  of  corporate  activity  to  investors  v;as  recognized  in 
1971  by  the  Securities  and  Exchange  Commission.   In  that  year, 
it  promulgated  a  release  requiring  disclosure  to  investors 
v/hen  com.pliance  v;ith  environmental  protection  statutes  may 
necessitate  significant  capital  outlays,  m.ay  materially 
affect  the  earnings  pov;or  of  the  business,  or  cause  material 

[Footnote  continued] 
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Consumer  research  indicates  that  certain  consiimer 

markets  nay  be  segmented  in  terms  of  concern  for  the 

environment  V  -  a  principal  emphasis  in  corporate  image 

advertising. 

Extensive  anecdotal  evidence  confirms  the  economic 

impact  of  corporate  im.age  advertising.  10/   There  is 

8/    [Cont'd] 
change  in  the  business  being  carried  out  or  intended  to  be 
carried  out.   Securities  Act  Release  No.  5170,  Exchange  Act 
Release  No.  9252  (July  19,  1971),  CCH  Securities  Law  Reporter 
Para.  78,150,  as  amended,  Securities  Act  Release  No.  5386 
(May  9,  1973) . 

9_/    Kinnear,  Thomas,  et^  ̂ -  r    "Ecologically  Concerned  Consumers 
V7ho  Are  They?,"   38  Journal  of  Marketing  20  (.Ipril  1974); 
Kinnear,  Thomas,  and  James  R.  Taylor,  "The  Effect  of  Ecological 
Concern  on  Brand  Perceptions,"  10  Journal  of  Marketing 

Research  191  (Miay  1973");  Henion,  Karl  E.  ,  "The  Effect'of 
Ecologically  Relevant  Information  on  Detergent  Sales,"  9 
Journal  of  'larketing  Research  10  (February  1972). 

10/   "Corporate  Advertising:   Those  who  Try  it  .  .  .  Like  it," 
Public  Relations  Journal,  November  1972,  43-58;  "Communicating 
the  Total  Corporate  Personality,"  Magazine  Publishers  A.ssoci- 
ation.  Inc.,  at  24-28;  "/accountability,"  Nev;sv;eek  Magazine, 
1965;  "Texaco — 'Putting  Aesop  to  V-ork '  ,  "  Public  Relations 

Journal,  November  197  3,  at  44;  "RCA-- ' the"  Electronic  VJay ' " , Public  Relations  Journal,  November  1973,  at  49. 

■8- 
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general  acknov;ledgeraent  in  the  business  coJT.nmnity  that 

image  advertising  brings  long  range  econo?iic  benefits  to  a 

company.  11/ 

Corporate  image  advertising  has  long  been  recognized 

as  particularly  valuable  during  tines  of  shortages,  including 

wars  and  recessions,  when  it  may  not  be  appropriate  to  directly 

advertise  products  but  nevertheless  highly  desirable  to 

maintain  the  company's  reputation  for  V7hen  the  shortages  are 

past.  12/   Studies  of  advertising  before,  during,  and  after 

the  1949,  1954,  1958,  and  1961  recessions  found  that  firms 

which  did  not  cut  their  advertising  during  the  recession  did 

11/  How  Public  Attitudes  Influence  Corporate  Profits, 
Research  Department,  Batten,  Barton,  Durstme  emd  Osborn, 

Inc.,  1969;  Harding,  Murray,  "Corporate  v.  Proc  ct  Advertising," 
Industrial  Marketing,  September  1967,  at  59;  Skylar,  David 

"A  Quiet  Revolution  .  .  .  The  Rise  of  the  Corporate  Image," 
Industrial  Marketing,  September  1967,  at  63. 

12/  Among  the  "Thirty  Essential  Jobs  for  Advertising  V7hen 
the  Product  is  Oversold"  are  to  maintain  customer  good  will 
and  acceptance  of  brands ,  to  enhance  the  reputation  of  the 
company  for  making  quality  products,  explain  the  shortages, 
and  to  speed  the  nev/s  of  innovations  or  efforts  to  ease  the 

shortages.   "Advertisers  Express  Belief. in  Values  of 
Continued  Advertising,"  Printers'  Ink,  September  8,  1950  at 
4  (including  "30  Essential  Jobs  for  Advertising  When  the  Product 
is  Oversold,"  at  67).   (Issue  published  at  the  height  of 
concern  over  shortages  engendered  by  the  Korean  War.) 

9- 
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much  better  in  sales  and  profits  in  the  year  following  these 

recessions  than  those  v/ho  had  cut  their  advertising  budgets.  13_/ 

Testimonials  of  advertising  executives  obtained  over  a  seven- 

teen-year period  substantiate  the  value  of  corporate  image 

advertising  during  times  of  shortages,  including  wartime.  14/ 

These  data  indicate  the  economic  reasons  which  lead  companies 

to  engage  in  corporate  image  advertising,  even  while  shortages 

of  their  products  may  exist. 

Statutory  Issues  Relating  to  Image  Advertising 

Section  5  of  the  FTC  Act,  which  prohibits  "unfair  methods 

of  competition  and  unfair  or  deceptive  acts  or  practices 

in  commerce,"  is  designed  to  protect  both  consumers  and 

competitors  from  economic  injury.    As  discussed  above, 

corporate  image  advertising  can  induce  economic  behavior 

favorable  to  the  advertiser  from  consumers,  investors, 

or  potential  employees.   Corporate  image  advertisements 

not  protected  by  the  First  Amendment  15/  within  the 

13/  "Advertising  In  Recession  Periods,"  The  Buchen  Company, 
1958;  "Advertising  In  Recession  Periods — Revisited,"  The 
Buchen  Company,  1970;  Speech  by  J.  Wesley  Rosberg ,  President, 
Buchen  Advertising,  Inc.,  before  the  American  Business 
Press,  Inc.,  October  20,  1970. 

14/  "Comments  on  The  Value  of  Advertising  in  Time  of 
Shortages,"  Elmo  Roper  Survey  for  the  American  Association 
of  Advertising  Agencies,  1947-1964.   (World  War  II). 

15/  See  infra. 

10- 
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Cornmission' s  jurisdiction  16/  v/hich  convey  a  deceptive  or  un- 

fair image  of  the  advertiser  are  cognizable  under  Section  5.  17/ 

The  Commission  has  long  recognized  that  consumers  may 

base  a  decision  to  deal  or  not  to  deal  with  a  corporation 

on  characteristics  of  the  corporation  itself  that  would  not 

be  perceived  as  having  any  bearing  upon  characteristics  of 

its  products.   In  the  very  first  volume  of  its  reported 

decisions,  the  Commission  prohibited , false  representations 

concerning  the  monopoly  status  of  a  corporation.   Wayne  Oil 

16/   Section  5(a)(6)  of  the  FTC  Act  grants  jurisdiction  to 
the  Commission  over  persons,  partnerships,  or  corporations. 

"Corporation"  is  defined  in  Section  4  to  include  any  company 
or  association  "which  is  organized  to  carry  on  business  for 
its  own  profit  or  that  of  its  members." 

It  should  be  noted  that,  as  a  rule,  the  expression  of 

"honest  opinion  or  belief"  by  a  party  not  engaged  or  financially 
interested  in  the  trade  involved  is  outside  the  scope  of  the 
FTC  Act.   Scientific  Manufacturing  Co.  v.  FTC,  124  F.2d  640, 
644  (3d  Ciir.  1941).   Compare  Perma-Maid,  Inc.  v.  FTC,  121  F.2d 
282  (6th  Cir.  1941) . 

17/   Advertising  falls  v;ithin  the  FTC  Act's  proscriptions 
not  only  when  there  is  proof  of  actual  deception,  but  also 
v/hen  the  representations  made  have  a  tendency  or  capacity  to 
deceive  the  public.   FTC  v.  Sterling  Drug,  Inc.,  317  F.2d  669, 
674  (2d  Cir.  1963) ;  American  Life  and  Accident  Insurance  Co.  v. 
FTC,  255  F.2d  289,  293  (8th  Cir.),  cert,  denied,  358  U.S.  875 
(1958);  Charles  of  the  Ritz  Distributors  Corp.  v.  FTC, 
143  F.2d  676,  680  (2d  Cir.  1944). 

11- 
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Tank  Co. ,  1  F.T.C.  259  (1918).  W      Similarily,  in  1929  it 

was  held  unfair  for  a  company  falsely  to  represent  that  its 

employees  belonged  to  a  labor  union.   Columbia  Pants  Mfg.  Co 

13  F.T.C.  61  (1929).   In  finding  that  "a  substantial  propor- 

tion of  the  purchasing  public  .  .  .  prefers  to  purchase.  .  . 

articles  manufactured  in  factories  .  .  .  using  .  .  .  workers 

belonging  to,  or  affiliated  with,  some  union  of  organized 

labor,"  the  Commission  again  recognized  that  consumers 

frequently  will  base  a  purchase  decision  on  their  perception 

of  the  company's  activities  as  well  as  the  characteristics 

of  its  products,  especially  on  the  facts  of  this  case  at 

the  time  when  unions  v;ere  a  growing  force  in  American  life. 

See  also  The  Blind  Weavers,  Inc.,  22  F.T.C.  145  (1936) 

18/   See  also  Fleischman  Co.,  1  F.T.C.  119,  131  (1918)  (use  of 

"bogus  independent"  to  acquire  "trade  which  respondent  was 
in  danger  of  losing");  Armour  and  Co.  and  Farmers '  Cooperative 
Fertilizer  Co. ,  1  F.T.C.  430  (1919)  (concealment  of  respondent's 
control  of  "cooperative"  fertilizer  company  held  deceptive, 
apparently  because  consumers  preferred  not  to  deal  with  a 
monopolist) .   The  Armour  case  takes  on  special  significance 
when  seen  against  its  historic  background.   Armour  &  Co.  had 
in  1919  been  for  some  time  the  subject  of  a  great  deal  of 
public  criticism  by  the  muckrakers  of  that  era,  not  only 

because  it  v/as  part  of  the  alleged  m.eat  "packing  trust," 
but  also  because  of  the  exposure  of  the  terrible  working  and 
sanitary  conditions  in  Chicago  packing  houses  by  Upton 
Sinclair's  The  Jungle. 
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(misleading  corporate  name  found  to  "divert  trade  from 

competitors  of  truthfully  marked  rugs  who  sell  their  products 

on  their  merits  rather  than  on  the  basis  of  sympathy.  .  .").  19/ 

19/   The  scope  of  the  prohibitions  of  Section  5,  and  the 
standard  of  public  interest,  is  further  illustrated  by  the 

Commission's  past  actions  in  protecting  consumer  preferences 
regarding  product  characteristics  not  related  to  the 
imm.cdiate  economic  or  physical  benefit  to  the  consumer 
of  consuming  the  product.   Thus,  the vCommission  issued  a 
complaint  and  accepted  a  consent  order  in  In  Re  Ex-Cello 
Corporation,  82  F.T.C.  36  (1973)  barring  false  claims  that 
milk  cartons  were  biodegradeable  and  presented  no  potential 
harm  to  the  environment.   82  F.T.C.  at  44.   Also,  the  Commission 
pursued  and  obtained  the  voluntary  agreement  of  thirty 
manufacturers  of  phosphate  detergents  regarding  the  disclosure 
of  the  percentage  of  phosphorous  and  biodegradability  of  such 
products.   Press  Release,  Federal  Trade  Commission,  August  6, 
1973.   A  long  line  of  Commission  cases  dealing  with  products 
of  foreign  origin  rested  essentially  on  the  simple  fact  of 
consumer  preference.   See ,  e.g.,  Ilanco  Watch  Str»Ap  Co.  ,  60 
F.T.C.  495,  510-515  (1962).   In  the  so-called  skip  tracer 
cases,  the  Commission  found  that  there  was  public  interest  in 
protecting  third  parties  from  being  induced  through  deception 
to  volunteer  information  about  missing  debtors,  notwithstanding 
that  the  only  injury  v/as  to  the  preferences  and  values  of 
those  deceived  and  not  to  their  person  or  pocketbook.   See , 
e.g. ,  National  Retail  Board  of  Trade,  57  FTC  666,  674  (1960). 

The  legal  relevance  of  consumer  preference  in  and  of 
itself  is  not  limited  to  the  Federal  Trade  Commission  Act. 
Recently,  for  example,  the  D.C.  Circuit  recognized  that 
regulatory  consequences  arise  under  the  Securities  Exchange 

Act  of  1934  v/ith  regard  to  investors  who  "wish  to  have  their 
assets  used  in  a  manner  v;hich  they  believe  to  be  more  socially 
responsible  but  possibly  less  profitable  then  that  which  is 

dictated  by  present  company  policy."   Hedical  Committee  for 
Hum.an  Rights  v.  SEC,  432  F.2d  659,  681  (D.C.  Cir.  1970), 
vacated  as  moot,  404  U.S.  403  (1971). 

•13- 



1462 

It  is  indisputable  that  the  last  decade  has  witnessed 

an  enormous  expansion  of  consumer  consciousness  about 

business  performance.   Aspects  of  company  performance  which 

few  people  may  have  thought  about  ten  years  ago  are  very 

much  in  the  forefront  of  many  people's  minds.   A  new  concept 

of  "corporate  responsibility"  has  become  the  subject  of  an 

extensive  literature.  20/ 

20/  Araong  the  literally  thousands  of  works  on  this  subject 
are  included  the  f  ollcv/ing :   Bauer,  Raymond  A.  and  Dan  H. 
Fenn,  Jr.,  The  Corporate  SociaJ.  Audit  (I3ev,'  York:   Russell 

Sage  Foundation,  1972);  -■^'-ijynes_s__and  ^oc^i_ety ,  A  Biv/eekly 

Report  on  Business  and  Social"  Responsibility ,  Mi Iton "i'l . Moskcs\7itz ,  ed.  ,  I-iRTI  Publishing  Co.,  Inc.,  San  Francisco; 
Business  and  Society  Review,  Warren,  Gorham  and  Larmont ,  Inc. 
(quarterly  naga^:ine)  ;  EconcrLic  Priorities  Report,  Council  on 

Economic  Priorities,  Kev;  York  (bimonthly  report  on  "practices 
of  U.S.  corporations  in  employmeuL ,  enviionvaental  quality, 

military  production,  political  influence,  and  foreign  activities"); 
Friedman,  Milton,  "The  Social  Responsibility  of  Business  Is 
to  Increase  Its  Profits,"  The  ir^v;  Yori:  Tir.'ie'.-  Maaazine, 
September  13,  1970,  pp.  31ff;  Ini-ciatives  l!i  Corporate 
Responsibility ,  Consi.ir.ior  Subcomiriirtee  of  the  Comm.ittee  on 

Commerce",  U.S.  Senate  (Washington,  D.C.:   U.S.  Government Printing  Office,  October  1972);  Jacoby,  Neil  H. ,  Corporate 
Power  and  Social  Responsibility;  _A_  Blueprint  for _tho_  Future , 
MacMiilan  Publishing  Co.,  Inc.,  i\ev7  Yor]; ,  1973;  Schv.'artz  , 
Donald  E. ,  "The  Public-lnterst  Proxy  Contest:   'Reflections 

of  Cam.paign  G.:i.,'"  69  L:'':2,^.i_ti-J^--Y-.  '^*15  (January  1971); 
Simon,  John  G.,  Jon  ?.  C-\:-.;i'h;\Tr.in  ,   .  '  '  -^rles  V,    lowers.  The 

Eth ica  1  I n v e 3 1 o :■' ;   U r.  ?'  - '    " ':    '\j-_;^^  _        "  rate  Re sponsibility  , 
Yale  University  Pres::  ,  'i  ;;"  jV  f^,::  c;nsrb1  I'it:  i  ̂ 's  of  Busi- 

ness Co2^:or_^.tio;\_\;j   "■  S  tcAexe::  -  c  ..     ,  '  ̂  '  .  _;  "  the 
Resc;  ::c.:  a:.c.  ,-C-2ic--  C-:/ :  \l ':  czo    c.l       ̂ ^  :  .   _■-  ^  ._^  '   .  :onomic 
Devolop:;.er.t ,  Co;"imit-:ee  r  or  ::;conomic  Deve  J.O':;..Gnt ,  Ivew  York, 
Jun"e  'i3  7l'. 
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The  manifestations  of  such  public  interest  are  clear. 

If,  for  example,  members  of  a  minority  group  spend  their 

money  on  the  products  of  a  company  which  falsely  advertises 

that  it  has  a  non-discriminatory  minority  hiring  and  promotion 

policy,  they  have  been  made  unwitting  accomplices  in  activities 

deeply  distasteful  to  them.   Moreover,  they  have  thereby 

not  given  their  dollars  to  a  company  which  in  fact  is  pursuing 

constructive  minority  hiring  and  promotion  policies.   While 

such  affronts  to  these  consumers'  expectations  may  not  be 

easily  measurable  in  dollar  terms,  they  are  as  much  a  subject 

of  legitimate  concern  as  those  resulting  from  deception 

concerning  other  attributes  of  a  product  they  have  purchased. 

The  effect  on  consumers  of  image  advertising  may  be 

particularly  evident  with  respect  to  claims  regarding  a 

company's  manufacturing  fungible  products,  v/here  the  claims 

may  amount  to  a  form  of  specious  product  differentiation.   To  , 

the  extent  that  the  relevant  products  are  non-fungible, 

consumers  who  are  drav/n  to  a  specific  product  by  a  misleading 

depiction  of  the  corporation  may  be  deceived  to  their  detriment 

into  choosing  products  that  are  less  suitable  for  them  than 

competing  products. 

Moreover,  the  company  which  is  genuinely  attempting  to 

act  in  a  socially  responsible  manner  but  does  not  advertise 

that  fact  can  be  injured  by  the  false  social  responsibility 
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claims  of  a  competitor.   As  with  any  advertising,  the  effects 

on  competition  of  deceptive  advertising  are  difficult  to 

ascertain  but  cannot,  because  of  that  difficulty,  be  ignored. 

To  the  extent  that  false  claims  by  competitors  make  it  less 

socially  profitable  for  companies  to  act  in  a  socially  respon- 

sible manner,  there  is  an  injury  to  society  as  a  whole. 

As  shown  herein,  the  consumer  interests  affected  by 

corporate  image  advertising  are  familiar  to  the  Federal  Trade 

Commission.   The  Commission  recognizes  the  public  interest 

in  encouraging  full  accountability  by  maintaining  .legal 

standards  for  corporate  image  claims,  especially  with 

respect  to  claims  regarding  corporate  social  responsibility. 

In  response  to  widespread  consumer  interest,  corporate 

social  responsibility  is  emerging  as  a  medium  of  competition. 

This  trend  v/ill  be  enchanced  if  it  is  clear  the  standards 

of  deception  and  unfairness  apply  to  advertising  claims  about 

corporate  responsibility.   The  Commission  recognizes  that 

the  absence  of  accountability  may  in  fact  discourage  claims 

of  corporate  social  responsibility  and  -oven- the-practices    -^ 

underlying-such  claims..  Therefore,  under-  the  Fee' aral  Trade 

.Commission  Act,  the  Commission  has  a  responsibility  to  prevent 

deceptive  and  unfair  practices  with  respect  to  corporate 

iriare  advertising. 
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Corporate  Image  Advertising 
And  The  First  /jnendmont 

It  is  against  this  background,  then,  that  the  Cormis- 

sion  addresses  the  issue  of  the  status  under  the  First 

Amendnent  of  corporate  inage  advertising.   It  is  clear 

that  certain  speech  is  sufficiently  related  to  corumercial 

activities  of  the  advertiser  to  be  subject  to  the  tradi- 

tional governmental  regulation  of  com.~.ercial  activity  21/ 

and,  therefore,  does  not  receive  the  type  of  First  Amendment 

protection  accorded  other  types  of  speech.  22/  No  simple 

test  is  available  to  determine  when  this  point  is  reached 

21/   The  Commission's  statutory  mandate  is  to  prohibit  decep- 
tive or  unfair  acts  or  practices,  or  unfair  competitive 

practices,  when  they  occur  in  comjiierce ,  and  its  jurisdiction 

is  limited  to  com.panies  "organized  to  carry  on  business  for 
its  profit  or  that  of  its  members."   Sec.  4,  Federal  Trade 
Commission  hct ,    15  U.S.C.  44.   See  Com.munity  Blood  Bank  of  the 
Kansas  City  Area,  Inc.  v.  F.T.C. ,  405  F.2d  1011  (8th  Cir.  1Q69) . 
Cf.  Rogers  v.  F.T.C,  492  F.2d  228  (9th  Cir.  1974),  cert,  denied, 
43  U.S.L.V;.  3209  (October  15,  1974)   (Commission  determination 

not  to  regulate  campaign  activities  of  opponents  of  anti- 
litter  measure  upheld) . 

22/   Valentine  v.  Chrestensen,  316  U.S.  52  (1941);  Pittsburgh 
Press  V.  Pittsburgh  Human  Relations  Corjan.  ,  413  U.S.  376  (1973). 

See  Capiral  BroaGcr-.sriric-  Co.  v.  Klemdiest ,  4  05  U.S.  1000 
(1972),  aif  'g  Capital  Broadcasting  Co.  v.  r:itchell ,  333  F.  Supp. 
582  (D.D.C.  1971);  Banzhaf  v.  Federal  ComxP-uni  cat  ions  Commission, 
405  F.2d  1082  (D.C.  Cir.  1968),  cert,  denied,  396  U.S.  842 
(1969);  Gibony  v.  Empire  Storage  Co. ,  336  U.S.  490  (1949). 

Numerous  cases  involving  the  Federal  Trade  Ccmjnission  hold 
that  there  is  no  constitutional  right  to  disseminate  false 
advertisements.   See,  e.g.  ,  S . S . S .  Company  v.  F.T.C. ,  416  F.2d 
226,  231  (6th  Cir.  1969);  Regma  Corporation  v.  F.T.C. ,  322  F.2d  765 

[Footnote  continued] 
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in  most  cases.   The  courts  have  held  that  an  otherv/ise  pro- 

tected statement  does  not  lose  its  protection  solely  because 

it  takes  the  form  of  a  paid  advertisement  23/  or  solely  because 

it  is  false.  24/   The  courts  have  also  recognized  that  other- 

wise unprotected  statements  do  not  gain  First  Amendment 

protection  solely  because  they  provide  information  25/  or  even 

22/   [Con't] 
770  (3d  Cir.  1963);  E.F.  Drev7  and  Company  v.  F.T.C. ,  235 
F.2d  735,  739-740  (2d.  Cir.  1956),  cert,  denied,  352  U.S. 
969  (1957). 

First  Amendment  claims  for  product  advertising  have  been 
rejected  even  where  the  product  is  controversial.   Banzhaf , 
supra,  405  F.2d  at  1101-1102  (advertising  for  controversial 
product  held  not  protected  by  First  Amendment) .   Cf .  In  Re 
Alan  F.  Neckritz,  (Chevron)  ,  29  F.C.C.  2d.  807,  SU,  reconsid. 
denied,  37  F.C.C.  2d  528  (1972)  (making  a  controversial  claim 
regarding  the  merits  of  a  product  is  not  to  argue  a  position 
on  a  controversial  issue  of  public  importance) . 

22/  New  York  Times  v.  Sullivan,  376  U.S.  254,  266  (1967). 
In  extending  constitutional  protection  to  a  paid  advertisement 
protesting  police  abuse  on  behalf  of  a  civil  rights  group,  the 

Court  stated  that  the  First  Amendment  embodies  the  "profound 
national  commitment  to  the  principle  that  debate  on  public 

issues  should  be  uninhibited,  robust,  and  wide-open.  ..." 
367  U.S.  at  270. 

24/   New  York  Times,  supra,  376  U.S.  at  271;  Gertz  v.  Robert 

Welch,  94  S.Ct.  2297,  3007  (1974)  ("Under  the  First  Amendment 
there  is  no  such  thing  as  a  false  idea"). 

25/   Pittsburgh  Press  Co. ,  supra,  413  U.S.  at  388  (claim  that 

commercial  advertising  serves  as  a  medium  for  "exchange  of 
information"  insufficient  to  "abrogate  the  distinction  between 
commercial  and  other  speech");  Valentine,  supra,  316  U.S.  at  55 
(First  Amendment  does  not  protect  dissemination  of  commercial 

handbill,  even  though  it  contained  "matter  proper  for  public 
information");  Texas  Gulf  Sulphur  Co.  v.  S.E.C. ,  446  F2.d  1301 
(2d  Cir.  1971)  (regulation  of  corporation's  release  of  news  of 
major  mining  discovery) ;  New  York  State  Broadcasters  Assn.  v. 

[Footnote  continued] 
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bear  upon  "issues  of  general  or' public  interest."  26/   In 

this  area,  it  is  essential  that  the  Commission  make  factually 

careful  and  constitutionally  informed  judgments  in  the 

resolution  of  close  questions. 

The  approach  which  the  Commission  finds  has  been  taken 

by  the  courts  in  comparable  situations  under  the  First  Amend- 

ment is  to  look  to  the  likely  effect  and  appeal  of  the  speech 

in  question.  27/  The  Commission  believes  that  both 

substantial  breadth  for  First  Amendment  interests  and 

adequate  recognition  of  the  congressionally-mandated 

interest  in  regulating  commercial  conduct  can  best  be 

preserved  by  looking  to  the  dominant  appeal  and  likely 

25/       [Con't] United  States,  414  F.2d  990,  997  (2d  Cir.),  cert,  denied,  396 
U.S.  1061  (1969)  (prohibition  on  dissemination  of  lottery 
information,  including  news  as  to  the  amount  a  lottery  realized 
for  educational  purposes,  upheld).   Compare  Perma-Maid  Co.  v. 
F.T.C. ,  121  F.2d  282  (6th  Cir.  1941)  with  Scientific 
Manufacturing  Co.  v.  F.T.C. ,  124  F.2d  640  (3rd  C^r.  1941)  (ad 
for  cookware  containing  identical  health  information  unprotected 
when  disseminated  by  person  with  financial  interest  in  cook- 
ware  trade,  protected  when  disseminated  by  noncommercial 
publicist);  In  Re  Firestone  Tire  and  Rubber  Co. ,  81  F.T.C. 
398,  472  (1973),  Commission  order  upheld,  481  F.2d  246  (6th) 
Cir.  1973),  cert,  denied,  414  U.S.  1112  (1973)  (to  decline  to 

regulate  advertisements  containing  information  of  "importance 
to  consumers"  would  make  a  "mockery"  of  Commission  mandate  to 
prohibit  unfair  and  deceptive  advertising) . 

26/   Gertz ,  supra,  94  S.  Ct.  at  3010  (upholding  defamation 
action).   See  Curtis  Pub.  Co.  v.  Butts,  388  U.S.  130,  150 

(1967)  (Harlan,  J.)  ("right  to  coipjnunicate  information  of 
public  interest  is  not  'unconditional'"). 

27/   See  Pittsburgh  Press,  supra,  413  U.S.  at  388  (Court 
found  that  the  grouping  by  a  nev;spaper  of  want-ads  in  sex 
designated  columns  had  the  "practical  effect"  of  "an  overtly 
discriminatory  want-ad");   NLRB  v.  Gissol  Packing  Co. ,  395 
U.S.  575,  619-620  (1969)  (consideration  of  likely  "impact" 

[Footnote  continued] 
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effect  of  such  speech  28/  to  determine  v/hether  or  not  it  is 

constitutionally  protected. 

22/  [Con't] 
of  employer's  anti-union  statements  upon  employees  v/ho  were 
"particularly  sensitive  to  the  rumors  of  plant  closing"); 
Eastern  Railroad  President's  Conference  v.  Noerr  .'lot or 
Freight,  365  U.S.  127,  144  (1961)  (effectiveness  of  railroad's 
lobbying  campaign  cited  to  support  conclusion  that  railroad's 
principal  effort  had  been  a  protected  attempt  "to  influence 
legislation"  rather  than  a  prohibited  attempt  "to  interfere  with 
business  relationships  in  a  manner  proscribed  by  the  Sherman 

Act");  New  York  State  Broadcasters  Assn. ,    supra,  414  F.2d 
at  997  (court  scrutinized  v.'hether  information  concerning 
lotteries  had  the  effect  of  "directly"  promoting  a  lottery 
or  merely  "broadcasting  about  it"). 

2_8/  S^e  iMiller  v.  California,  413  U.S.  15,  24  (1973)  (certain 
speech  can  be  banned  if  its  "dominant  theme"  is  prurient  and 
the  work  "taken  as  a  v7hole"  lacks  "serious  literacy,  artistic, 
political  or  scientific  value");  New  York  State  Broadcasters 
Assn.  ,  supra,  414  F.2d  at  998  (nev/s  concerning  the  amount  a 
lottery  realized  for  new  school  construction  would  be  pro- 

tected if  it  had  only  the  "incidental  effect"  of  promoting  a 
lottery,  but  could  be  prohibited  if  integrated  in  a  lottery 

"announcement"  v;hich  "directly  promot[es]"  the  lottery).   Many 
other  cases  have  upheld  government  regulation  where  the  appeal 
or  effect  of  the  speech  place  it  within  the  ambit  of  a 
regulatory  statute,  notv/ithstanding  that  the  speech  also  ha<^ 
a  more  than  a  trivial  impact  on  a  First  Amendment  interest. 
Banzhaf ,  supra,  405  F.2d  1052  (position  on  health  and  safety 
issue);  U.sV  v.  Bob  Lav;rence  Realty,  474  F.2d  115,  122  (5th 
Cir.  1973),  cert,  denied,  414  U.S.  826  (1974)  (viev/s  on  race 
relations);  Pittsburgh  Press,  supra,  413  U.S.  376  (editorial 
policy  of  newspaper);  Texas  Gulf  Sulphur,  supra,  446  F2.d 
1301  (news  of  major  mining  discovery) ;  Perma-Iiaid  Co. ,  supra, 
121  F.2d  282  (views  on  health  and  safety  issue);  Gissel 

Packing  Co. ,  supra,  395  U.S.  575  (employer's  views  on  labor 
relations);  Ginzburg  v.  United  States,  383  U.S.  463  (1966) 
(artistic  expression  of  acknowledged  social  value) ;  Breard 
v.  Alexandria,  341  U.S.  622  (1951)  (literary  expression); 

and  United  States  v.  O'Brien  391  U.S.  367  (1968)  (political 
protest).   See  also  footnote  33,  infra. 

-20- 

I 



1469 

Consequently,  the  Commission  will  proceed  against  unfair 

or  deceptive  corporate  image  advertising  in  situations  where 

the  dominant  appeal  and  likely  effect  of  the  advertisement 

is  commercial.   Under  Section  5  of  the  Federal  Trade  Commis- 

sion Act,  the  question  in  each  instance  will  be  whether  the 

dominant  appeal  and  likely  effect  of  an  advertisement  relates 

to  consumer  and  business  purchases,  investment  decisions,  and 

employee  recruitment  or  morale ,  rather  than  to  the  formation 

of  public  opinion  about  or  action  on  a  public  issue. 

Based  upon  its  examination  of  corporate  image  advertising, 

the  Commission  anticipates  that  the  application  of  this 

standard  will  often  require  a  careful  analysis  of  the  parti- 

cular advertisement  in  question.  29/   Claims  in  certain 

corporate  image  advertisements  nay  arguably  be  capable  of 

eliciting  both  commercial  responses  and  political  ones--for 

example,  claims  v;hich  describe  corporate  behavior  that  is 

itself  the  subject  of  public  controversy. 

In  determining  whether  such  a  corporate  image  advertise- 

ment has  a  dominant  commercial  appeal  and  likely  effect,  the 

Commission  will  take  the  following  factors,  among  others  into 

account:   whether 

29/  This  is  an  appropriate  role  for  this  regulatory  agency 
to  take  in  attempting  to  discharge  its  statutory  responsi- 

bilities in  situations  raising  constitutional  issues.   Indeed, 
the  courts  give  particular  weight  to  agency  factual  deter- 

minations in  such  situations.   See,  e.g. ,  Gissel  Packing  Co. , 
supra,  395  U.S.  at  620  (N.L.R.B.);  SEC  v.  Wall  Street 
Transcript  Corp. ,  422  F.2d  1371  (2d  Cir.),  cert,  denied, 
398  U.S.  958  (1970). 

-21- 



1470 

(a)  the  claims  in  the  ad  consist  of  claims  relating  to 

the  sponsoring  corporation's  own  activities  as  distinguished 

from  assertions  of  fact,  opinion,  or  views  about  general 

subjects  or  conditions; 

(b)  elements  typically  found  in  the  corporation's  product 

advertisements  -  for  example,  logos,  tag  lines  -  are  also 

present  in  the  ad; 

(c)  the  corporation  sells  consumer  products  under  a 

brand  name  identifiable  or  identical  with  that  which  appears 

in  the  ad ; 

(d)  the  dominant  purpose  of  the  advertiser  in  disseminating 

the  advertisement  is  economic  30/; 

30/  See,  e.g. ,  Noerr,  supra,  365  U.S.  at  140-141;  Murdock  v. 
Pennsylvania,  319  U.S.  105  (1943);  Jamison  v.  Texas,  318  U.S. 
413  (1943). 

Judge  Frank,  dissenting  in  the  lower  court  in  Chrestensen, 

observed:  "Motive  is  a  persuasive  interpreter"  of  "equivocal  con- 
duct." Chrestensen  v.  Valentine,  122  F.2d  511,  518  n.7  (2d 

Cir.  1941) .   Judge  Frank  v;ould  take  judicial  notice  that  the 

"dominant  purpose  of  most  men,  when  engaged  in  business ,  is 
to  seek  customers  and  make  profits."   Id_.  at  519  (Frank  J., 
dissenting)  (emphasis  in  original) .   Although  New  York  Times 
v.  Sullivan,  supra,  is  sometimes  cited  as  holding  purpose 

"immaterial,"  365  U.S.  at  266,  the  profit  motive  held 
immaterial  was  that  of  the  medium  (i.e. ,  the  New  York  Times) , 
not  the  civil  rights  group  v/hich  sponsored  the  ad.   As  the 

TJ'nes  Court  recognized,  to  deny  protection  to  an  ad  merely 
berause  a  newspaper  profits  from  its  placement  would  severely 
limit  the  rights  of  individual  speakers  who  cannot  afford  to 

buy  a  printing  press.   365  U.S.  at  266.   See  Perma-Maid  Co. , 
supra,  121  F.2d  282,  and  Scientific  Manufacturing,  supra,  124 
F.2d  640;  Ginzburg,  supra,  383  U.S.  at  474  (evidence  of 

purpose  to  pander  "may  be  probative  with  respect  to  the  nature 
of  the  material  in  question"). 
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(e)  persons  viewing  the  ad  are  likely  to  perceive  it  as  the 

expression  of  fact,  views,  or  opinions  with  respect  to  a 

public  issue  31/;   and 

(f)  the  advertisement  contains  a  reference  to  or 

depiction  of  any  product  or  service  in  which  the  sponsor  has 

a  financial  interest.  32./ 

While  none  of  these  factors  is  often  alone  determinative 

of  the  constitutional  status  of  an  image  advertisement,  each 

one  relates  to  the  capacity  of  such  advertisement  to  affect 

commercial  behavior. 

31/  Obviously,  the  mere  appending  of  a  "moral  or  civic 
platitude"  to  an  otherv;ise  clearly  commercial  a  'vertisement will  not  alter  the  orientation  of  an  advertisement  such  that 

its  dominant  appeal  or  effect  is  with  respect  to  a  public 
issue,  thus  serving  to  immunize  that  advertisement  from 
regulation.   Valentine  v.  Chrestensen,  supra,  316  U.S.  at 
55.   Nor  will  references  to  a  public  issue  employed  as  a 

"sham"  to  evade  otherv/ise  proper  regulation  immunize  an  ad 
from  regulation.   Noerr ,  supra,  365  U.S.  at  144.   See 
Ginzburg,  supra,  383  U.S.  at  474  n.l7;  California  Motor 
Transport  Co.  v.  Trucking  Unlimited,  404  U.S.  508  (1972); 

Kois  V.  Wisconsin,  408  U.S.  229,  231  (1972)  ("a  quotation 
from  Voltaire  in  the  flyleaf  of  a  book  will  not  constitution- 

ally redeem  an  otherwise  obscene  publication"). 

32/  Strictly  speaking,  a  corporate  image  advertisement,  as 
defined  in  this  Statement,  does  not  make  a  direct  reference 

to  the  sponsor's  products  or  services.   However,  the  overall 
character  of  some  advertisements  is  that  of  image  advertis- 

ing, despite  a  reference  to  a  product  or  service. 
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It  can  be  seen  that  thc^  applicatiori  of  tliese  factors 

may  mean  that  a  stateiaent  which  is  in  fact  of  relevance  to 

a  public  issue  may  be  regulated  v,-hen  it  appears  in  the 

context  of  one  advertisement,  and  constitutionally  protected 

when  j.t  appears  in  another.   This  result  is  not  novel  under 

the  First  Amendment.  3_3/   The  possibility  that  a  statement 

subject  to  the  Federal  Trade  Commission  Act  when  made  in  a 

predominantly  comjiiercial  context  may  nevertheless  be 

constitutionally  protected  v.'hen  made^  in  a  predominantly 

political  context  supports  the  appropriateness  of  the  dominant 

appeal  and  likely  effect  standard:   no  item  of  information 

need  be  denied  to  the  public  debate,  and  the  .chilling  effect 

33/   See  N . L . R . B .  v.  Gissel  Packing  Co. ,  supra,  ?95  U.S.  at 
617-618  (1969)  (anti-union  statements  that  i..:ie  employer  might 
otherwise  be  "freer"  to  make  could  be  regulated  whsn  made  by 
an  employer  to  his  employees  in  the  context  of  his  "limited 
relationship''  with  them  during  a  labor  dispute)  ;  Ginzburg, 
supra,  383  U.S.  at  475-476  (sexually  suggestive  materials 
may  be  banned  as  obscene  v:hen  presented  in  a  titillating 

manner  even  assuming  that  "in  other  contexts  the  material 
would  escape  such  condemnation");  New  York  State  Broadcasters 
Assn. ,  supra,  414  F.2d  at  998  (information  concerning  the 
benefits  to  be  realized  from  a  lottery  for  education  could 

"nonetheless  be  banned"  in  advertising,  even  though  they 
would  be  protected  v/hen  presented  as  a  "nov;s"  item)  ;  Bob 
Lav.'rence  Realty,  Inc.,  supra,  474  F.2d  at  122  ("informational 
value"  of  "making  racial  representations  to  obtain  the  business 
of  a  potential  seller  when  the  racial  statement  presents  the 

truth"  held  "clearly  outweighed  by  the  government's  overriding 
interest  in  preventing  blockbusting"   under  the  Fair  Housing 
Act  of  1968)  . 

The  Commission  has  previously  recognized  that  the  addition 
of  a  relatively  fev;  words  to  a  statement  may  significantly 
alter  the  context  and,  thereby,  the  status  of  the  statement 
under  the  First  .Amendment.   See  Enforcc;aent  Policy  in  Regard 
to  the  Advertising  of  Books,  36  Fed.  Reg.  13414  (July  21, 
1971)  . 

-24- 
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of  Commission  action  is  minimal.  34/   At  the  same  time, 

however,  the  standard  will  enable  the  Commission  to  bar 

deception  or  unfairness  in  such  statements  when  their 

dominant  appeal  and  likely  effect  will  be  to  elicit  economic 

behavior  from  consumers,  commercial  customers,  investors, 

or  present  or  prospective  employees,  in  direct  furtherance 

of  the  commercial  interests  of  the  advertiser  in  his  or 

her  dealings  with  those  groups. 

34/  Compare  Banzhaf ,  supra,  405  F.2d  at  1101  (constitu- 
tionality of  "Fairness  Doctrine"  requirement  of  airing  of 

anti-smoking  advertisements  supported  by  fact  that  this 
doctrine  did  not  ban  any  speech)  with  Robinson  v.  American 
Broadcasting  Companies,  Inc.,  441  F.2d  1396,  1399  (6th  Cir. 
1971)  (denial  of  request  for  injunction  against  allegedly 
defamatory  anti-smoking  commercials  because  -  unlike  Banzhaf 
such  injunction  "would  be  a  ban  on  speech").   See  also 
Capital  Broadcasting,  supra,  333  F.  Supp.  at  593-94  (Wright, 
J. ,  dissenting)  (although  dissenter  found  statute  banning  all 
cigarette  commercials  to  violate  First  Amendment,  he  would 

uphold  statute  which  would  "force  the  removal  of  deceptive 
claims"  and  "require  [disclosure]  of  ...  hazardous  nature 
of  ...  product" ) . 

25- 
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Exhibit  97:  FTC  Memorandum— Commission  Enforcement  Policy 
Regarding  Corporate  Image  Advertising,  December  19,  1974 

emONU,  PORM  NO.  10 
Ma>.  iwi  coition 

CSAFr.vm  (41  tFB)  lOl-ll.t 

UNITED  STATES  GOVERNMENT 

Memorandum 
TO         :    Commission  nxTv- 

"*"•    DEC  1  9  1974 

FROM  :  Commissioner  Dixon 

subject:  Commission  Enforcement  Policy 
Regarding  Corporate  Image  Advertising 

I  agree  that  the  revised  Statement  of  Enforcement 
.  ;      Policy  relating  to  corporate  image  advertising  is  much 

!:•,'"?.-:   improved  over  the  previous  effort,  and  endorse  the  test 
.;--  .-  which  would  have  the  Commission  look  to  the  "dominant 

commercial  appeal  and  likely  effect"  of  corporate  image 
advertising  to  determine  whether  Commission  regulation  of 
image  advertisements  is  consistent  with  the  protection 
afforded  by  the  First  Amendment. 

^ 

There  are  a  number  of  questions  and  recommendations 
I  have  concerning  the  statement,  as  follows: 

(1)  The  first  footnote,  page  2,  notes  that  "The 
Commission  is  primarily  concerned  with  the  second"  of  the 
four  described  functions  of  corporate  image  advertising. 
I  would  delete  this  sentence,  as  it  does  not  seem  to  me 
that  we  should  or  can  state  that  our  concern  relates 

principally  or  exclusively  to  any  one  of  the  four  categories. 

(2)  Page  4  -  The  first  sentence,  in  the  first  full 

paragraph,  starts  off  "'But  despite  the  variety  of  motiva- 
tions behind  them,"  etc.   I  fail  to  see  how  the  variety 

of  reasons  given  for  corporate  image  advertising  relates  ' 
to  the  two  trends  described  on  page  4.   Therefore,  the  use 

of  the  v.'ord  "despite"  does  not  parse.   I  would  simply  state, 
"Two  trends  have  become  clear  in  the  use  of  corporate 

image  advertising." 

(3)  Page  8-1  think  the  first  sentence  might  be  made 

clearer  if  it  was  changed  to  read  "Consumer  research      ^^ indicates  that  certain  consumer  markets  (e.g. ,  college  ̂  
graduates  or  whatever  group  staff  has  in  mind)  are  marked 

by  a  concern  for  the  environment,"  etc. 

(4)  Page  16  -  The  second  full  sentence  reads:  "To 
the  extent  that  false  claims  by  competitors  make  it  less 
socially  profitable  for  companies  to  act  in  a  socially 
responsible  manner,  there  is  an  injury  to  society  as  a 

whole."   Because,  as  I  understand  it,  staff  does  not  mean 

Buy  U.S.  Savings  Bonds  liegnlarly  on  the  Payroll  Savings  Flan 
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"sccially"  profitable,  but  "commercially"  profitable,  I 
would  delete  the  word  "socially." 

On  the  same  page,  I  would  make  clear  that  th^  refer- 
ence in  the  second  sentence  in  the  first  full  paragraph  to 

legal  standards  is  a  reference  to  Coirimission  legal  standards, 
by  d3leting  the  phrase  after  "accountability"  ("by  maintain- 

ing lagal  standards")  for  the  phrase  "the  Commission's 
establishment  of  legal  standards ...."  by 

In  the  same  paragraph   I  vv/ould  change,  in  the  sentence 

beginning  "This  trend,"  the  verb  "v/ill"  to  "should."   In  the 
same  paragraph,  I  would  substitute,  for  the  last  two  sentences, 
the  following:  "The  Commission  recognizes  that  the  absence 
of  accountability  may  tend  to  discourage  advertising  of 
corporate  social  responsibility,  and,  as  a  consequence, 
dissuade  firms  from  undertalcing  the  socially  responsible 
acts  that  underly  such  advertising.   Therefore,  there  is 
substantial  public  interest  in  the  Commission's  regulation 
of  corporate  image  advertising." 

Page  22  -  Subparagraph  (d)  is  not  entirely  meaningful, 
sas  the  purpose  of  all  corporate  advertising  is  economic. 
I,  therefore,  would  change  subparagraph  (d)  to  read:  "the 
dominant  purpose  of  the  advertiser  in  disseminating  the 
advertisement  is  to  advance  the  sales  of  its  products  or 

services . " 

With  these  changes,  I  move  that  the  enforcement  policy 
statement  issue,  and  that  the  transmitted  letter  to  the 
Senators  and  Congressmen  be  sent. 

Paul  Rand  Dixon 
Commissioner 

-2- 
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Exhibit  98:  FTC  Minute,  January  7,  1975 

FOR  COMi'lDBNTIAL  S'tAFF  USE  ONLt 

January  7,  1975 
75-061 

Mceioraadum  foir  Director »  Bureau  of  Cououoev  Protection,, 
GencTal  Counsel, 
Dlxector  of  Public  loforoatloa, 
Legal  and  Public  Records; 

Comlftaloa  SoforcenMut  Policy  Regarding  Corporate  Image 
Advert  laltig 
I.n  ret  Congresoloiial  Petition  to  Revloe  Ad  Substantiation 

  £j££l!i!*  Jk^  Inclttde  Treataent  of  Image  Advertlalng 

Purauant  to  Covm:?  salon  directive  of  July  16,  1974,  the  General 
Counsel  revised  and  tranaaltted  with  senovandv^  of  December  4,  1974,  the 

draft  policy  etatenift-nt  originally  tranensitted  to  the  Co»B»l9alon  by  the 
Bureau  of  Conauner  Protection  with  meciorandtgR  of  June  12,  1974.  The 
atateaent  was  the  prodtiet  of  close  coordination  between  his  Office  and 

the  Bureau's  flatiooel  Advertising  Division. 

The  above  draft  policy  atate»<&Nit  was  returned  to  the  Bureau  of 
CoQsuner  PKotection  with  ins  tract  ions  to  draft,  in  conj«inctlon  vith  the 

General  Counsel,  for  the  CosoRlselon^a  consideration  a  succinct  response 
to  the  joint  petition  frosa  Senators  Birch  Bayh  and  Frank  Moss,  and 
Repreaen tat Ives  Les  Aspin,  Benjamin  Rosenthal,  and  Andrew  Young,  of 
October  4,  1974,  containing  the  legal  aad  Constitutional  dlacvsslon  set 
forth  in  the  draft  sr.atetaent. 

By  direction  of  the  Commiaaicn. 

The  p«per»  are  transmitted  to  the  Buretau  of  Coemw&er  Protection I 
Charles  A.  Tobin, 

Secretary. 
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Exhibit  99:  FTC  Memorandum— Commission  Response  to  Petition 
on  Corporate  Image  Advertising,  With  Attachment,  March  11, 1975 

L'NITI:))  STATi:S  GO\  JiRNMEXT 

Meiriorandii:jn 
TO  :    Commission  date:     *^ ' 

FROM     :    Bureau   of   Consumer   Protection 

subject:    Conm.ission   Responrsc   to   Petition  on 
Corporate    Image  /vdvortisiny 

In  response  to  the  Commission  Minute  of  January  7, 
1975,  rcsubmittinq  the  draft  policy  statement  on  corporate 
image  advertisinu  to  the  Bureau  of  Consumer  Protection, 
the  staff  has  drafted  the  attached  letter  as  a  succinct 
response  to  the  joint  petition  of  Senators  Birch  Eayh  and 
Frank  iMo.ss  and  Representatives  Les  Aspin,  Benjamin  Rosenthal, 
and  Andrev/  Young  of  January  9,  1974,  and  joint  letter  of 
October  4,  1974. 

Two  drafts  of  the  letter  are  attached  for  the 
Commission's  consideration,  the  first  containing  and  the 
second  omitting  the  list  of  six  factors  v;hich  the  Commission 
would  take  into  account,  among  others,  in  determining  v/hether 
the  dominant  appeal  and  likely  effect  of  a  given  corporate 
image  advertisement  is  commercial.   (page  3  of  first  draft). 
These  factors  are  taken  from  pages  21  to  2  3  of  the  staff's 
December  4  draft  of  the  proposed  statement  of  enforcement 
policy.   The  letters  are  identical  but  for  this  difference. 
These  tv;o  versions  are  offered  as  the  staff  v;as  not  clear 
whether  or  not  the  Com:nissicn  wished  to  include  a  list  of 
these  factors  in  the  letter. 

As  indicated  in  these  drafts,  the  staff  recomjnends 
that  the  Commission  forv;ard  with  the  letter  to  the  Petitioners 

a  copy  of  the  staff's  December  4  draft  policy  statement  in 
order  to  indicate  the  extent  of  the  Corjnission' s  effort  in 
responding  to  the  petition,  which  has  been  pending  nov;  for 
over  a  year.   In  order  to  dispel  any  confusion  as  to  the 
status  of  this  draft,  the  letter  would  explain  that  the 
statement  was  not  issued  because  of  the  determ.ination  that 
a  lengthy,  complex  statement  was  not  an  appropriate  vehicle 
for  developing  an  enforcement  policy  in  this  area. 

The  letter  informs  the  Petitioners  that  due  to  the 
general  public  interest  in  this  subject  the  letter  v/ill  be 
made  public.   The  staff  believes  that  to  assure  ready  and 
uniform  availability  of  the  letter,  especially  in  the  future, 
it  should  be  published  in  the  Federal  Register  as  the 

%  -  ■ 
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Commission's  response  to  a  petition  for  rulemaking.  State- 
ments in  a  similar  form  have  been  published  in  the  Register 

by  other  agencies. 

Resp.eot fully  submijttedy 

Charles  E.  Ludlam    3/S^/75^ 
Attorney 

Division  of  National 
Ad'vertisino 

APPROVED: 

Richard  B.  Herzog  / 
Assistant  Director  for 

National  Advertising 

\v 

Voi—  ycfyy 
J.  Thomas  Rosch 
Director 
Bureau  of  Consumer  Protection 

CONCURRENCE; 

3<^'^ 
Calvin  J.  Collier 
General  Counsel 
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Attachment  to  March  11,  1975,  Memorandum 
(See  Exhibit  99) 

FtDcPvAi   ■li^^^DE  Co;.;r'.issioN 
WASIIIIxlGlON.  D.  C.    20bQ0 

or  THF  SUCRETAHV 

^ 
The  Honorable  Frank  E.  Moss 
The  Honorable  Birch  Bayh  /\ 
United  States  .Senate  0\^ 
VJashington,  D.C.   20510  V 

The  Honorable  Lcs  Aspin 
The  Honorable  Benjar.iin  S.  Rosenthal 
The  Honorable  Andrew  Young 
House  of  Representatives 
V7ashington,  D.C.   20  515 

Gentlemen: 

This  is  in  reference  to  the  petition  filed  with  the 
Commission  on  your  behalf  concerning  the  regulation  of 
environmental  and  energy-related  claims  in  corporate  image 
advertising.   Reference  is  also  made  to  your  joint  letter 
of  October  4,  1974,  inquiring  as  to  whether  and  when  a 
decision  will  be  forthcoming  from  the  ComrAission  on  this 
petition. 

Some  months  ago  the  Commission  directed  its  staff  to 
explore  the  legal  and  policy  issues  connected  with  your 
proposal  that  the  Commission  undertalce  a  significant 
enforcement  effort  directed  at  these  advertisements.   In 
response  to  this  directive,  the  staff  made  a  comprehensive 
study  of  the  issues  raised  by  corporate  image  advertising. 
The  Comjaission  then  directed  the  staff  to  draft  a  proposed 
statement  of  enforcement  policy.   Although  cognizant  of  the 
considerable  time  and  effort  devoted  to  this  proposed  policy 
statement,  the  Commission  decided  not  to  issue  it  because 
of  the  determination  that  a  lengthy,  complex  statement  was 
not  an  appropriate  vehicle  for  developing  an  enforcement 
policy  in  this  area. 

The  proposed  policy  statement  drafted  by  the  staff 
is  enclosed  for  your  information. 
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The  HonQrable  Frank  E.  Mor.s 
The  Honorable  Dijich  Bayh 
The  Honorable  Los  Aspin 
The  Honorable  Bonjamin  S.  Rosenthal 
The  Honorable  Andrew  Young 

As  described  in  the  proposed  policy  statement, 
corporate  image  advertising  can  be  defined  as  advertising 
which  describes  the  corporation  itself,  its  activities,  or 
its  policies,  but  does  not  explicitly  describe  any  products 

or  services  sold  by  the  corporation.   The  staff's  analysis 
makes  clear  that  regulation  of  corporate  image  advertising 
may  involve  substantial  questions  under  the  First  Amendment. 

The  Supreme  Court  has  certainly  upheld  government 

regulation  of  "coiivmercial"'  speech.   At  the  sane  time  it  is 
clear  that  public  debate  regarding  governraental  policy  or 
the  official  conduct  of  public  officials  is  protected  by 
the  First  Amendment.   Moreover,  such  expression  does  not 
lose  its  protected  character  merely  because  it  takes  the 
form  of  a  paid  advertisement,  or  contains  erroneous  state- 

ments.  Truth  or  falsity  is  not  the  sole  test  under  the 
First  Amendment. 

The  Commission  shares  the  Supreme  Court's  view  that 
the  First  Amendment  embodies  the  "profound  national  commit- 

ment to  the  principle  that  debate  on  public  issues  should 

be  uninhibited,  robust,  and  wide-open."   The  Commission 
believes  that  the  free  speech  guarantee  requires  that 
government  regulation  allow  breathing  room  to  the  expression 
of  views  on  public  issues. 

In  the  Commission's  opinion,  the  Constitutional  test 
to  be  applied  to  any  particular  corporate  image  advertisement 
is  whether  the  dominant  appeal  and  likely  effect  of  the 
advertisement  is  commercial.   Stated  in  terms  of  the 
Federal  Trade  Commission  Act,  the  question  is  v/hether  an 
unfair  or  deceptive  advertisement  has  as  its  dominant  appeal 
or  likely  effect  the  sale  of  goods  or  services  or  the 
elicitation  of  other  commercial  dealings. 
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The  Honorable  Frank  E.  Moss 

The  Honorable  Birch  Bayh 
The  Honorable  Les  Aspin 

The  Honorable  Benjamin  S.  Rc^.enthal 
The  Honorable  Andrev/  Young 

In  determining  whether  the  dominant  appeal  and  likely 
effect  of  a  corporate  image  advertisement  is  corimercial, 

the  Commission  will  take  the  follov.'ing  factors,  among  others, 
into  account:   whether 

(a)  the  claims  in  the  ad  relate  to  the  sponsoring 

corporation's  own  activities  as  distinguished  from 
assertions  of  fact,  opinion,  or  viev/s  about  general 
subjects  or  conditions; 

(b)  elements  typically  found  in  the  corporation's 
product  advertisements  -  for  example,  logos,  tag  lines  - 
are  also  present  in  the  ad; 

(c)  the  corporation  sells  consumer  products  under 
a  brand  name  identifiable  or  identical  with  that  which 

appears  in  the  ad; 

(d)  the  dominant  purpose  of  the  advertiser  in 
disseminating  the  advertisement  is  to  induce  commercial 
dealings; 

(e)  persons  viewing  the  ad  are  likely  to  perceive 
it  as  the  expression  of  fact,  views,  or  opinions  with 
respect  to  a  public  issue;  and 

(f)  the  advertisement  contains  a  reference  to  or 
depiction  of  any  product  or  service  in  which  the  sponsor 
has  a  financial  interest. 

With  respect  to  matterr  specifically  addressed  in 
your  petition,  the  Commission  believes  it  unnecessary  to 

amend  the  Commission's  resolution  regarding  substantiation 
of  product  advertising,  as  it  already  has  ample  authority 
under  Sections  6,  9,  and  10  of  the  Federal  Trade  Commission 
Act  to  investigate  any  violations  of  such  Act.   Similarly, 
the  Commission  believes  it  unnecessary  to  adopt  a  rule 

prohibiting  advertisements  which  ma]ce  affirmative  misstate- 
ments, fail  to  disclose  material  facts,  or  make  unsubstan- 
tiated claims.   Such  advertisements,  if  otherwise  subject 

to  the  Commission's  jurisdiction,  and  if  unfair  or  deceptive, 
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The  Honorable  Frank  E.  Moss 
The  IJ6norable  Birch  Bayh 
The  Honorable  Les  Aspin  -4- 
The  Honorable  Benjamin  S.  Rosenthal 
The  Honorable  Andrew  Young 

clearly  violate  Section  5.   Finally,  v;ith  reference  to  the 
advertisements  appended  to  the  petition,  the  Commission  has 
determined  that  enforcement  proceedings  are  not  warranted 
at  this  time. 

Please  be  advised,  however,  that  the  Commission  is 
prepared  to  take  such  enforcement  actions  in  the  future 
as  it  deems  appropriate  and  consistent  with  its  understanding 
of  its  constitutional  and  statutory  obligations. 

Commissioner  Hanford  dissents  from  the  Commission's 
action  in  this  matter  and  would  have  preferred  the  adoption 

of  the  staff's  proposed  enforcement  policy  statement. 

Because  of  general  public  interest  in  this  subject, 
the  Commission  is  making  public  this  letter  and  the 
enclosures  thereto. 

By  direction  of  the  Commission. 

Charles  A.  Tobin 
Secretary 

Enclosures 
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Exhibit  100:  FTC  Memorandum— Commission  Response  to 
Petition  on  Corporate  Image  Advertising,  March  14,  1975 

UNITED  STATES  GO\'EIlXM£XT 

Memorandum 
Corrjnission 

Commissioner   Dixon 

date:     fy]AR  1  4  1975 

subject: Commission  Response  to  Petition  on 
Corporate  Image  Advertising 

The  staff  has  drafted  two  letters  and  asked  the 
Commission  to  choose  one  to  send  to  several  congressmen 

as  a  succinct  statement  of  the  Commission's  position  in 
regard  to  corporate  image  advertising.   I  prefer  the 
letter  that  spells  out  the  various  factors  that  v;ill  be 
considered  in  determining  whether  the  dominant  appeal  and 
likely  effect  of  corporate  image  advertising  is  commercial. 
This  information  may  not  be  essential  to  their  understand- 

ing of  the  Commission's  position,  but  will  give  the 
congressmen  and  the  public  (the  letter  should  be  published 
in  the  Federal  Register,  as  staff  recommends)  a  clearer 
understanding  of  what  can  be  expected  from  the  Commission, 
and  even  the  problems  involved. 

The  staff  would  enclose  "for  information"  the  draft 
proposed  statement  of  enforcement  policy.   Either  the 
Commission  should  adopt  this  draft,  or  abandon  it.   To 
send  it  to  the  congressmen,  it  would  seem  to  me,  is  an 
indirect  way  of  getting  it  out  to  the  public,  possibly  to 
be  interpreted  as  a  statement  by  the  Commission.   If  the 
Commission  is  concerned  that  the  substance  of  that  state- 

ment will  come  back  to  haunt  it,  then  it  should  not  be  made 
public  directly  or  indirectly.   Personally,  I  think  the 
statement  is  a  good  one,  and,  with  the  changes  I  suggested 
in  my  circulation  of  December  19,  1974,  it  is  something 

that  we  could  live  v/ith.   But,  ~Tf  tne  Corrjnission  continues to  disagree  with  this  view,  I  v/ould  not  send  it  to  the 
congressmen  ii.  any  form,  and  would,  therefore,  omit  the 
last  paragraph  on  the  first  page  of  the  letter  to  the 
congressmen;  delete  the  last  two  sentences  in  the  second 
paragraph;  change  the  first  sentence  on  page  2   of  the 
letter  to  read,  "Corporate  i^r\age  advertising  can  be  defined 
as  advertising,"  etc.;  change  the  second  sentence  in  that 
paragraph  to  read,  "The  regulation  of  corporate  image 
advertising  may  involve,"  etc.;  and,  in  the  last  paragraph, 
on  page  4,  delete  the  reference  to  enclosures. 
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I  move  the  more  detailed  of  the  two  transmitted 
letters  with  the  changes  described  above.   But,  if  a 
majority  of  the  Commissioners  indicate  at  the  table  that 
they  would  adopt  the  policy  statement,  then  the  letter 
should  be  redrafted  to  reflect  that  the  statement  is 
enclosed  to  serve  as  a  fuller  description  of  the  Commis- 

sion's policy,  and  the  statement  should  be  redrafted  to 
reflect  the  changes  I  moved  in  my  December  19  circulation. 

Paul  Rand  Dixon 
Commissioner 

•2- 
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Exhibit  101:  FTC  Minute,  March  25,  1975 

FOB  COKFlDKitiAL  S'WJ-F  MSU   OKW 

Haxeh   25 »  197S 

Diracior^  Bureau  of  Coa^mt^r  Proi^tion, 
Diriirto^'  of  Public   Icfofmatlo:^; 
Legal  «od  PttblJc  Recoida: 

CoaaEilsslrto  Enfot<?<mw:iJl   Polity  Rttgarding  Corpo)C«Ctt  Lbfig* 

In  r«:     Coog<iL«i>3lco«.l  ret5.^jYiu  to  Rcvlac  Ad  S>ib&t8QtiBttco 

       ,J^^££**LiJ?  .}^i}^^  T.e&tjftttfi  of  laago  Ad  van  it  Aim 

Is  re«poDii«  tu  ehe  dlfoctive  of  Janaaiy  7,  1975,  cb«  Bto^ftttu  of 
CcnaasMik  Proittctlor.  traiMuiiti<t<i  for  th«  CoaBilsMiloo'a  contidoraticA  vlirh 
KQBOJ&aclua  of  March  11  two  draft  lattcce  la  aarM«e  eo  tb«  Coogrcitcioaal 

jolAt  patltloo  conccruLnjt  tb^  ragulatlon  of  «0VirooiueAt^l  aa4  matbigj" 
r«lat«^  elal)a0  In  roiporai*  iMig«  ac^ver  tittir>g. 

Tha  Coanc^.eaJori  dlr«»ct*d  the  Biucunu  of  ContfU7i£s  FfolaiSiion  to  laodify 
tli«  l«a9  d«tti)«d  draft:  l«(tar  it'aA^ttitt^tl  vlth  aiB«k>ta£&iJuio  of  Karch  11» 
1975 »  in  t«apoiu>e  to  tho  Cotx^f^oUmAl  pflLltleo,  fll«d  ou  bftbalf  of 
Sasatora  Fraal^.  E.  Moaa  aud  BIceh  Ba^h,  cad  Co«g(oaat:c!i  Laa  Aapia,  Bo^JaadB 
8.  Itooentha-l,  and  Andrew  Toung,  by  Idantlfyiog  the  ancloaed  atatasMit  as 

a  "Sta.f&  Stat«>aa£t  to  the  Cotsnlaalvn/'  oud  deleu&g  ffoe  the  laat  aantanca 
of  tb«  ftrar  paragtvph  oo  pago  3  th«  vorda  "at  tbia  tiMa." 

Th«  l»tt«r  t«fipCDdta£  to  tha  patitloit  coccmulng  th«  ragulatloD  of 
anvlcomi&Dtal  af>d  tutt^y-teln^^  claiisa  In  eorpotata  Ittage  advartiatag 
•od  rttfarrlxt^  aleo  to  tha  joint   l«ttr<  of  Oetob^f  4,  1974,  loqulrlBg  aa 
to  vbelbdf  and  irbei;  a  dcrtalou  will  b«  tottbconlng  fi&m  tba  CooBBdaaioa 
do  tbia  parltion,  Miclo-^jug  r^  StmSi  Stareottdt   to  tha  Conclaslco,  ««• 
9ppvsr6it6  for  forwar>dtng  to  thtf^  ahjvc  &«sbci^ft  of  the  Co&g?*ea  aftar 
•IgfifatuiTtt  by  th*  So«r«^9uy. 

Th«  lcU«!r  advtu4>d  fli£t  tb«  Contulaalou  dacl'tad  not  to  taaua  tha 

•taff  atatrtbTTtt  barao/M  o?   tha  det«nylDatttm  that  a  la&ig.'hy,  coa|>l«c 
•tataMtQf  vail  oot  m>  appcx>pil&ta  irabiela  foi  dcvaloping  cd  asforcauaat 

policy  lo  thtc  artfi;  dUcas>»ted  th»  Supra»^'.  Coutr'a  vl«v  thAt  tha  Tit-at 
AaafidjMtti  aadK>dt««  tb«  "ptofouad  nat local  eowtitvtrat  to  tht  prlneipla 
that  dtfb^ta  os  pobll'?  iaau€(^  ahovld  ba  taifiblhltrd,  robuaC,  and  vide- 
opao,"  vith  vhlv^h  it  agreas;  and,  vUh  ttip^t  to  atattcra  apaelfioUly 
•ddr««^*d  Ia  tha  pet  It  Ji  on.  af:>teca*d  th«  Co»nl«aioa'a  ballaf  that  it  la 
VBMccaaa.ry  tc  «»aad  zh%  ComlaaioB*a  raeolutJoc  rcgaj-diog  aubctaii- 
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ti«tletf  of  \^txtdti^'t  ad««*i{ftit!>t.<  lu  i<i  already  b«a  «Bivpl«  fiuthoi'lty  undti 
S««tioac  6,  9t  «n«J  10  «s/  tfe-i»  FTC  iiCi  to  ln?tttle«$«  aay  rlol«f  I  ̂ s  of 

fcWifJi  Act,  elttSle^ly,  if,  !»  vafcii*««©£fy  to  &icpt  «  rvl«  prohHtyfi  "os 

mal^ftftsl  fRtt»,  or  jual*  tt2ft«ub»:«j»iSfer«?d  elAim»  aiti^^^  »ticb  advonlMf^ 

B^t»t»,  If  otherwlstf  mihitA'i  to  the  Ccii^>SJS»i«a*«  jurindicticw,  a»4  if 
uolalr  or  d«c«ptlv«,  clearly  violate  S^nioo  5. 

]N>titiox(»  th«  C<«fl£ila*tca  lw>«  ie» anajfja«<^  that  ecf»jr€««5«il  p£oc:6»dlc2»  at« 
pot  vafraQL*<t;  ho^t^vtir,  Ui«  Cm*\i6iiitit-  i«t  p?«f»ct:d  to  tAk«  nuch  eafatetsimi 
«cilouj»  in  thff  futura  •«  It  d^f^?  Appnpi:l8.tt  tuid  t&wilut^^it  «rith  lt« 

imd«?(irA^!rag  of  lr»  o3*»ctli»»ttMni'l  Mr  J  inaty*^"?*!'^  obtigttlmifi. 

Tb«  Ifttu^r  furrber  ^vli»«^  th^t  CoBs&i«albacr  E«x«fo{(d  dv»fM»ii»t«d  fjroa 

the  CoiEi£lft»ion'(«  Action  la  thl^  a&vtoi  «ad  %»o<>ld  bs¥«  py«f«rt«id  th« 
adcprloij^  of  tk«  otuff  •  piopo«cd  tt»foie«2n«s«,t  policy  ot«t«fSb8»t:  m<S  thait 
h9e§Mi^  of  gadr^fdl  py2»ll<?  ltit«r«««   Lo  thin  oobjcct.  She  CoMttinfloa  !• 
«elii»£  public  thi«  3l«it«tr  «»d  i1b«  4S%«4.oso«i«  tb«fOto« 

It  v«e  dir»«  te«l  IbAt  &lt*  fosvdtfftllag  of  th%  l«ei«f  i«»  tb«  l»dliridu«l 

p«tislo«&^t  hi  h^li  pe^dlfij^  Coi;A<aj»=9i*n:f»i  a.%ufot<^*8  d@t«<mXu!«(foo  to 

Upon  ftuch  6iit*rAlmiti<Ki,  it  wse  fu£tb«i  dUit»xtd  ibAi  tbe  lettor 
«»d  v»(?lftAiii?^  t)i»tot<Qi  b«  plftTiKd  OR  tb«  pvl)llr  r«to£d,  and  b«  pttb3i«b«4 
la.  tbe  f«d«tjitl  K#£l#t3t. 

Vot  tb^  ptiblit  re«Qvd,  Co«s»te»f:l insure  Eon^i^,  Dixoi!*  Thot»p«oe  nsd 
Kyo  ̂ oit*d  i»  }b«>  M^ftTiaailvt}  «ui  to  tl^e  for^golse  ttrtloet:  cad  Comd»^ 
«4oa«r  B«itf$r{S  di9a(!i»t(^^« 

Tbfi  Borftfii*  of  C«»«ii«-^?  ?foJect?oiJ  w<dtf  i«f trusted  to  zutk*  «  d«t«r« 
»i»&l:Jbtr»  ««»  to  vbe;ht?  a  erv^^^'t^  f€S^p&M^  iw  irfsqstlr*^  to  StiMi$or  thtmM 
Iteltttyiro  fl>^'-»,H*),  <Aso  Jj  YA?d?r®d  t"?*  on  p*gc  J7S  of  tbo  Bimft  st«t«- 
meat  to  tb4  Cot&itl»aleti  «»  «  s»«t^t^^ii»f  i»  tbii>  ii»t»««. 

iy  direct ioM  of  eb«  C«(fasil««l&u. 

Tb«  pftpei^i  as'c  iv'tt^tji^ialctivd  to  th«  Btai'Mu  of  Coct0<kr<3ftr  Ptotoctioa. 

0,/?.  7 

i 
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Exhibit  102:  FTC  Statement  of  Proposed  Enforcement  Policy 

STATEMENT  OF  PROPOSED  ENFORCEMENT  POLICY  BY  THE  STAFF  OF  THE 
FEDERAL  TRADE  COMMISSION  REGARDING  CORPORATE  IMAGE  ADVERTISING 

DECEMBER  4,  197  4 

The  Commission  is  aware  of  a  growing  concern  on  the 

part  of  consumers,  commentators,  and  members  of  Congress 

regarding  the  truth  and  fairness  of  claims  being  made  in 

corporate  image  advertisements.   This  concern  has  been 

expressed  in  numerous  complaints  received  by  the  Commis- 

sion with  respect  to  corporate  image  advertisements, 

including  complaints  filed  by  several  Senators  and 

Representatives,  and  hy  various  public  interest  groups 

and  individual  consumers,  as  well  as  a  petition  filed  on 

behalf  of  six  Senators  and  Representatives.   The  staff 

shares  this  concern  and  after  a  review  of  the  nature, 

extent  and  economic  impact  of  corporate  image  advertising 

and  of  relevant  statutory,  constitutional  and  policy  issues 

has  determined  that  in  certain  instances  the  Congressional 

mandate  under  the  Federal  Trade  Commission  Act,  15  U.S.C. 

S4I,  et.  seq. ,  empowers  the  Commission  to  institute  appropriate 

investigations  or  other  proceedings  with  respect  to  such  adver- 

tisements, and  that  such  action  is  fully  consistent  with  the 

United  States  Constitution  and  in  the  public  interest.   Although 

the  concerns  and  issues  raised  by  corporate  image  advertising 

are  familiar  to  the  Federal  Trade  Commission,  the  Commission 

has  not  previously  engaged  in  an  extended  discussion  of  its 
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respongibi] itios  diu\   authority  with  respect  to  such 

advertising.   The  staff  believes  that  it  is  in  the  public 

interest  for  the  Coinmission  to  inform  consumers  and  advertisers 

of  its  policy  with  respect  to  regulating  corporate  image 

advertising. 

The  Nature,  Extent  and  Function 

of _ Co^r porate  Image  Advertising 

Corporate  i^^iCJG  advertising  1^/  is  advertising  which 

describes  the  corporation  itself,  its  activities,  or  its  policies, 

but  does  not  explicitly  describe  any  products  or  services 

1/        The  terms  "corporate"  or  "general  promotion"  advertising 
are  sometim.es  also  used  to  describe  such  advertising.   Leading 
National  Advertisnig  (a  service  that  tabulates  expenditures) 
includes  under  the  latter  heading  advertisements  that  perform 
one  or  more  of  the  following  functions: 

1.  Educate,  inform,  or  impress  the  public  regarding 

the  company's  policies,  functions,  facilities,  objectives, 
ideals,  and  standards; 

2.  Build  favorable  opinion  about  the  company  by 

stressing  the  competence  of  the  company's  management,  its 
scientific  know  how,  manufacturing  skills,  technological 
progress  and  product  improvements,  and  its  contribution  to 
social  advancement  and  public  welfare,  and  on  the  other  hand, 
to  offset  unfavorable  publicity  and  negative  attitudes; 

3.  Build  up  the  investment  qualities  of  its 
securities,  or  improve  the  financial  structure  of  the 
company;  or 

4.  Sell  the  company  as  a  good  place  to  work. 

Publishers  Information  Bureau,  Inc.,  Magazine  Service,  1972. 

The  Commission  is  primarily  concerned  with  the  second  of 
these  features. 

-2- 
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sold  by  the  corporat ion.   Within  the  wide  range  of  subjects 

covered  in  image  ads  are  descriptions  of  the  corporation's 

behavior  in  such  diverse  areas  as  research  and  development 

and  activities  and  programs  reflecting  a  sense  of  social 

responsibility  towards,  for  example,  the  community  or  the 

environment . 

The  benefits  which  companies  expect  from  image  adver- 

tising are  as  diverse  as  the  ads  themselves.   A  recent 

survey  indicated  that  corporate  executives  who  engaged  in 

corporate  image  ad\/ertising  hoped  to  benefit  their  company 

in  the  follov;ing  areas: 

Product  sales  -  47% 

Stockholder/financial  relations  -  64% 

Consumer  relations  -  55% 

1/    [Cont'd] 
For  general  discussions  of  the  uses  and  value  of  corporate 

image  advertisii g  see  Flanagan,  George  A.,  Modern  Institu- 
tional Advertising,  McGraw  Kill  Book  Company,  1967;  Riley, 

George'A.,  The  Corporation  and  Its  Publics,  John  Wiley  and Sons,  Inc.,  1963;  Bristol,  Lee  H.,  Developing  The  Corporate 

Image,  Charles  Scribner's  Sons,  196Tr   For  an  excellent 
biblography  of  consumer  and  advertising  research  related  to 
image  advertising  see  Wyckham,  Robert  G.,  ed. ,  Images  and 
Marketing,  American  Marketing  Association,  1971. 

Portfolios  of  corporate  image  advertisements  include: 

"Strategic  Advertising/1850-1962,"  Time  Magazine;  "Strategic 
Advertising:   A  Portfolio  From  The  Pages  of  Time, "  Time  Maga- 

zine, 1970;  "Communicating  The  Total  Corporate  Personality," 
Magazine  Advertising  Bureau  of  Magazine  Publishers  Associa- 

tion, Inc. 

-3- 
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Trade  (i.e.,  supplier  or  business  customer) 
relations  -  46% 

Government  relations  -  32%  2/ 

But  despite  the  variety  of  motivations  behind  them 

and  the  diversity  of  the  ads  themselves,  two  trends  have 

become  clear.   First,  the  amount  spent  on  corporate  image 

advertising  has  increased  dramatically  in  the  past  few 

years.   By  a  conservative  estimate,  "^268  million  was  spent 

in  this  area  in  1972,  up  20%  from  1970.   More  than  half 

($161  million)  of  this  was  spent  on  television,  up  about 

55%  from  1970.  2/   Second,  this  rise  in  expenditures  has 

been  accompanied  by  a  similar  rise  in  corporate  interest  in 

the  impact  of  image  advertising  on  product  sales. 4/ 

I 

2/    "Are  Public  Relations  Executives  Becoming  More  Involved 
With  Corporate  Advertising?"   Public  Relations  Journal, 
November  1972,  at  29  (some  respondents  gave  multiple  responses) . 

3/   "1970  Expenditures  For  Corporate  and  Association  Adver- 
tising," Public  Relations  Journal,  November  1971,  at  30;  "1970- 

71  Expenditures  for  Corporate  and  Association  Advertising," 
Public  Relations  Journal,  November  1973,  at  30. 

4/   Compare  1973  results  of  the  Public  Relations  Journal 
survey,  text  at  footnote  2  (47%  stating  prime  objective  to  be 
product  sales;  55%  stating  consumer  relations)  with  the  results  of 
the  1972  survey  (19.2%  product  sales;  31.5%  consumer  relations). 

"Are  Public  Relations  Executives  Becoming  More  Involved  With 
Corporate  Advertising?,"  Public  Relations  Journal,  November 
1972,  at  24. 

-4- 
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It  is  evident  that  this  increasingly  powerful  force 

on  the  national  advertising  scene  warrants  careful  examina- 

tion in  the  discharge  of  the  Commission's  law  enforcement 

responsibilities  under  Section  5  of  the  Federal  Trade 

Commission  Act. 

The  Economic  Impact  of  Image  Advertising 

Any  Commission  action  concerning  corporate  image 

advertising  must  of  course  be  consistent  both  with  the 

statutory  mandate  of  Section  5  of  the  Federal  Trade  Commis- 

sion and  with  the  First  Amendment's  protection  of  freedom 

of  speech,  press,  and  petition.   Those  issues  cannot  be 

appropriately  resolved  by  an  abstract  legal  discussion. 

Rather,  it  is  essential  that  those  issues  be  addressed  in 

light  of  a  realistic  awareness  of  the  economic  effects  on 

consumers  and  businessmen  of  corporate  image  advertising. 

These  economic  effects  are  well  documented,  and  are  a 

critical  element  in  determining  the  status  under  the  First 

Amendment  of  particular  corporate  image  advertisements. 

Accordingly,  we  will  discuss  the  literature  relating 

generally  to  the  economic  effects  of  corporate  image 

advertising,  and  then  turn  immediately  to  discussion 

of  the  statutory  and  First  Amendment  issues. 

Extensive  research  confirms  the  effectiveness  of 

corporate  image  advertising  in  furthering  the  corporation*! 

economic  interests,  whether  in  increasing  sales,  fostering 
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investment  in  the  corporation's  stock,  or  encouraging  re- 

cruitment.  It  has  already  been  noted  that  these  are  the 

purposes  of  executives  who  engage  in  such  advertising.   A 

variety  of  sources  confirm  that  these  purposes  are  being 

achieved. 

In  one  study  corporate  image  advertising  was  found  to 

be  more  effective  than  product  advertisements  in  inducing 

favorable  purchase  attitudes  among  industrial  purchasers.  V 

Eighty  businessmen  responsible  for  making  industrial  pur- 

chases were  shown  both  product  and  image  advertising  by  a 

fictional  company,  and  asked  which  was  more  likely  to 

induce  then  to  solicit  a  bid  from  the  sponsoring  company. 

The  image  advertising  v;as  also  found  superior  at  inducing 

interest  in  the  company  as  a  future  supplier  and  belief  in 

supplier  dependability  and  product  quality. 

Other  research  has  also  found  image  advertising  effec- 

tive in  creating  favorable  attitudes  towards  the  sponsoring 

corporation.  £/   A  major,  eight  year,  five  part  study 

conducted  by  Thomas  E.  Ryan,  Inc.  for  Time  magazine,  between 

5/        Lehman,  Martin  A.  and  Richard  N.  Cardozo,  "Product  or 
Industrial  Advertisments?"   13  Journal  of  Advertising  Research 
43  (April,  1973). 

£/    See  Grass,  Robert  C,  et  al.,  "Measuring  Corporate 
Image  Ad  Effects,"  12  Journal  of  Advertising  Research  15 
(December,  1972)  (DuPont  advertising  tested  before  and  after 
first  image  advertising  in  several  years  found  to  be  effec- 

tive) . 
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1964  and  1972  l_f    found  that  men  in  upper  incone,  managerial 

and  professional  areas  who  have  seen  one  or  r.ore  of  a  company's 

image  advertisements  have  more  favorable  opinions  about  that 

company  than  those  who  have  not  read  any  of  the  company's 

image  advertising.   Specifically,  exposure  to  corporate  image 

ads  was  found  to  enhance  the  believability  of  new  product 

claims,  interest  in  investing  in  the  company's  stock,  respect 

for  the  company's  research  and  development  capacities,  and 

resulted  m  favorable  recruitment  referrals.   Indeed,  in 

the  1972  Ryan  study  corporate  image  advertisements  emphasizing 

corporate  social  responsibility--notably  pollution  control 

and  minority  hiring--f avorably  influenced  even  individuals 

opposed  to  the  theory  of  corporate  social  responsibility. 

Similarly,  a  Barrens  Magazine  study  found  that  corporate 

image  advertising  had  induced  an  interest  which  led  to  the 

actual  purchase  of  the  advertiser's  stock  by  60%  of  the 

sophisticated  money  managers  surveyed.  8/ 

7/    "A  Pilot  Survey  to  Test  Techniques  of  Measuring  the 
Effects  of  Corporate  Advertising,"  July  1964;  "Corporate 
Advertising  Effectiveness,"  Report  Number  1357,  1965;  "Measur- 

ing Corporate  Advertising  Effectiveness,"  Research  Report 
Number  1422,  1966;  "Measuring  Strategic  Advertising  Effec- 

tiveness," Research  Report  Number  1639,  1971;  "Strategic 
Advertising  and  Attitudes  Toward  Corporations,"  1972. 

8/    "The  Impact  of  Corporate  Advertising  on  the  Institu- 
tional Money  Manager,"  Erdos  and  Morgan,  Inc.  survey  for 

Barrens  Magazine,  1971.   The  importance  of  the  environmental 
aspect  of  corporate  activity  to  investors  was  recognized  in 
1971  by  the  Securities  and  Exchange  Commission.   In  that  year, 
it  promulgated  a  release  requiring  disclosure  to  investors 
when  compliance  with  environmental  protection  statutes  may 
necessitate  signifi<^ant  capital  outlays,  may  materially 
affect  4.he  earnings  power  of  the  business,  or  cause  material 

[Footnote  continued] 
-7- 
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Consumer  research  indicates  that  certain  consumer  markets 

may  be  segmented  in  terms  of  concern  for  the  environment  9^/  - 

a  principal  emphasis  in  corporate  image  advertisina. 

Extensive  anecdotal  evidence  confirms  the  economic 

impact  of  corporate  image  advertising.  10/   There  is 

8/    [Cont'd] change  in  the  business  being  carried  out  or  intended  to  be 
carried  out.   S-ecurities  Act  Release  No  5170,  Exchange  Act 
Release  No.  9252  (July  19  1971),  CCH  Securities  Law  Reporter 
Para. 78, 150,  as  amended.  Securities  Act  Release  No.  5386 
(May  9,  1973) . 

£/   Kinnear,  Thomas,  et  al,  "Ecologically  Concerned 
Consumers:  Who  Are  They?.^*""  38  Journal  of  f4arketing 
20  (April  1974);  Kinnear  Thomas,  and  James  R.  Taylor,  "The 
Effect  of  Ecological  Concern  on  Brand  Perceptions,"  10 
Journal  of  Marketing  Research  191  (May  1973) ;  Henion, 

Karl  E,  "The  Effect  of  Ecologically  Relevant  Information 
on  Detergent  Sales,"  9  Journal  of  Marketing  Research  10   / 
(February  1972) . 

10/   "Corporate  Advertising:   Those  who  Try  it... Like  It," 
Public  Relations  Journal,  November  1972,  43-58  "Communicating  the 
Total  Corporate  Personality,"  Magazine  Publishers  Association, 
Inc.,  at  24-28  "Accountability,"  Newsweek  Magazine,  1965 
"Texaco — 'Putting  Aesop  to  Wock',"  Public  Relations  Journal, 

November  1973,  at  44;  "RCA — 'the  Electronic  Way'",  Public~Rela- tions  Journal,  November  1973,  at  49. 
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general  acknowledgement  in  the  business  conununity  that 

image  advertising  brings  long  range  economic  benefits  to  a 

company.  11/ 

Corporate  image  advertising  has  long  been  recognized 

as  particularly  valuable  during  times  of  shortages,  including 

wars  and  recessions,  when  it  may  not  be  appropriate  to  directly 

advertise  products  but  nevertheless  highly  desirable  to 

maintain  the  company's  reputation  for  when  the  shortages  are 

past.  12/   Studies  of  advertising  before,  during  and  after 

the  1949,  1954,  1958,  and  1961  recessions  found  that  firms 

which  did  not  cut  their  advertising  during  the  recession  did 

11/   How  Public  Attitudes  Influence  Corporate  Profits, 
Research  Department,  Batten,  Barton,  Durstme  and  Osborn, 

Inc.,  1969;  Harding,  Murray,  "Corporate  v.  Product  Advertising," 
Industrial  Marketing,  September  1967,  at  59;  Skylar,  David 

"A  Quiet  Revolution. . .The  Rise  of  the  Corporate  Image," 
Industrial  Marketing,  September  1967,  at  63. 

12/  Among  the  "Thirty  Essential  Jobs  for  Advertising  When 
tHe  Product  is  Oversold"  are  to  maintain  customer  good  will 
and  acceptance  of  brands,  to  enhance  the  reputation  of  the 
company  for  making  quality  products,  explain  the  shortages,  and 
to  speed  the  news  of  innovations  or  efforts  to  ease  the  shortages 

"Advertisers  Express  Belief  in  Values  of  Continued  Advertising," 
Printers'  Ink,  September  8,  1950  at  4  (including  "30  Essential 
Jobs  for  Advertising  When  the  Product  Is  Oversold,"  at  67). 
(Issue  published  at  the  height  of  concern  over  shortages 
engendered  by  the  Korean  War.) 

■9- 



1496 

much  better  in  sales  and  profits  in  the  year  following  these 

recessions  than  those  who  had  cut  their  advertising  budgets.  13/ 

Testimonials  of  advertising  executives  obtained  over  a  seven- 

teen-year period  substantiate  the  value  of  corporate  image 

advertising  during  tines  of  shortages,  including  wartime.  14/ 

These  data  indicate  the  economic  reasons  which  lead  companies 

to  engage  in  corporate  image  advertising,  even  while  shortages 

of  their  products  may  exist. 

Statutory  Issues  Relating  To  Image  Advertising 

Section  5  of  the  FTC  Act,  which  prohibits  "unfair  methods 

of  competition  and  unfair  or  deceptive  acts  or  practices  in 

commerce,"  is  designed  to  protect  both  consumers  and  compe- 

titors from  economic  injury.   As  discussed  above,  corporate 

image  advertising  can  induce  economic  behavior  favorable  to 

the  advertiser  from  consumers,  investors,  or  potential 

employees.   Corporate  image  advertisements  not  protected 

by  the  First  Amendment  15/  within  the  Commission's 

13/   "Advertising  In  Recession  Periods,"  The  Buchen  Company, 
r558;  "Advertising  In  Recession  Periods  —  Revisited,"  The 
Buchen  Company,  1970;  Speech  by  J.  Wesley  Rosberg,  President, 
Buchen  Advertising,  Inc.,  before  the  American  Business 
Press,  Inc.,  October  20,  1970. 

14/   "Comments  on  The  Value  of  Advertising  in  Time  of 
SKortages,"  Elmo  Roper  Survey  for  the  American  Association 
of  Advertising  Agencies,  1947-1964.   (World  War  II). 

15/   See  infra. 
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jurisdiction  16/  which  convey  a  deceptive  or  unfair  image 

of  the  advertiser  are  cognizable  under  Section  5.  17/ 

The  Commission  has  long  recognized  that  consumers  may 

base  a  decision  to  deal  or  not  to  deal  with  a  corporation 

on  characteristics  of  the  corporation  itself  that  would  not 

be  perceived  as  having  any  bearing  upon  characteristics  of 

its  products.   In  the  very  first  volume  of  its  reported 

decisions,  the  Commission  prohibited  false  representations 

concerning  the  monopoly  status  of  a  corporation.   VTayne  Oil 

16/   Section  5(a)(6)  of  the  FTC  Act  grants  jurisdiction  to 
the  Commission  over  persons,  partnerships,  or  corporations. 

"Corporation"  is  defined  in  Section  4  to  include  any  company 
or  association  "which  is  organized  to  carry  on  business  for 
its  own  profit  or  that  of  its  members." 

It  should  be  noted  that,  as  a  rule,  the  expression  of 

"honest  opinion  or  belief"  by  a  party  not  engaged  or  financially 
interested  in  the  trade  involved  is  outside  the  scope  of  the 
FTC  Act.   Scientific  Manufacturing  Co.  v.  FTC,  124  F . 2d  640, 
644  (3d  Cir.  1941) .   Compare  Perma-Maid,  Inc.  v.  FTC,  121  F . 2d 
282  (6th  Cir.  1941) . 

17/  Advertising  falls  within  the  FTC  Act's  proscriptions 
not  only  when  there  is  proof  of  actual  deception,  but  also 
when  the  representations  made  have  a  tendency  or  capacity  to 
deceive  the  public.   FTC  v.  Sterling  Drug,  Inc.,  317  F.2d  669, 
674  (2d  Cir.  1963);  American  Life  and  Accident  Insurance  Co.  v. 
FTC,  255  F.2d  289,  293  (8th  Cir.),  cert,  denied.  ,  358  U.S.  875 
TT958);  Charles  of  the  Ritz  Distributors  Corp.  v.  FTC, 

143  F.2d  676,  6ffO' (26   Cir.  1944).        ] 
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Tank  Co.  ,  1  F.T.C.  259  (1918).  18^/   Similarly,  in  1929  it 

was  held  unfair  for  a  company  falsely  to  represent  that  its 

employees  belonged  to  a  labor  union.   Columbia  Pants  Mfg.  Co. , 

13  F.T.C.  61  (1929).   In  finding  that  "a  substantial  propor- 

tion of  the  purchasing  public  .  .  .  prefers  to  purchase  .  .  . 

articles  manufactured  in  factories  .  .  .  using  .  .  .   workers 

belonging  to,  or  affiliated  with,  some  union  of  organized 

labor,"  the  Commission  again  recognized  that  consumers 

frequently  will  base  a  purchase  decision  on  their  perception 

of  the  company's  activities  as  well  as  the  chara-cteristics 

of  its  products,  especially  on  the  facts  of  this  case  at  the 

time  when  unions  were  a  growing  force  in  American  life. 

See  also  The  Blind  Weavers,  Inc.,  22  F.T.C.  145  (1936) 

18/   See  Fleischman  Co. ,  1  F.T.C.  119,  131  (1918)  (use  of 

"•^ogus  independent""  to  acquire  "trade  which  respondent  was 
in  danger  of  losing");  Armour  and  Co.  and  Farmers'  Cooperative 
Fertilizer  Co. ,  1  F.T.cT  430  (1919)  (concealment  of  respondent's 
control  of  a  "cooperative"  fertilizer  company  held  deceptive, 
apparently  because  consumers  preferred  not  to  deal  with  a 
monopolist) .   The  Armour  case  takes  on  special  significance 
when  seen  against  its  historic  background.   Armour  &  Co.  had 
in  1919,  been  for  some  time  the  subject  of  a  great  deal  of 
public  criticism  by  the  muckrakers  of  that  era,  not  only  because 

it  was  part  of  the  alleged  meat  "packing  trust,"  but  also 
because  of  the  exposure  of  the  terrible  working  and  sanitary 

conditions  in  Chicago  packing  houses  by  Upton  Sinclair's 
The  Jungle. 

-12- 
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(misleading  corporate  name  found  to  "divert  trade  from 

competitors  of  truthfully  marked  rugs  who  sell  their  products 

on  their  merits  rather  than  on  the  basis  of  sympathy.  .  .").19/ 

19/  The  scope  of  the  prohibitions  of  Section  5,  and  the 
standard  of  public  interest,  is  further  illustrated  by  the 

Commission's  past  actions  in  protecting  consumer  preferences 
regarding  product  characteristics  not  related  to  tt>fe  immediate 
economic  or  physical  benefit  to  the  consumer  of  cplisuming  the 
product.   Thus,  the  Commission  issued  a  complain^  and  accepted 
a  consent  order  in  In  Re  Ex-Cello  Corporation,  S2   F.T.C.  36 
(1973)  barring  false  claims  that  milk  cartons  vere  biodegrade- 
able  and  presented  no  potential  "harm  to  the  environment.   82 
F.T.C.  at  44.   Also,  the  Commission  pursued  and  obtained  the 

voluntary  agreement  of  thirty  manufacturers  of  phosphate  deter- 
gents regarding  the  disclosure  of  the  percentage  of  phosphorous 

and  biodegradability  of  such  products.   Press  Release,  Federal 
Trade  Commission,  August  6,  1973.   A  long  line  of  Commission 
cases  dealing  with  products  of  foreign  origin  rested  essentially 
on  the  simple  fact  of  consumer  preference.   See  e.g. ,  Manco 
Watch  Strap  Co. ,  60  F.T.C.  495,  510-/515  (1962).   In  the  so-called 
skip  tracer  cases,  the  Commission  found  that  there  was  public 
interest  in  protecting  third  parties  from  being  induced  through 
deception  to  volunteer  informatioYi  about  missing  debtors,  not- 

withstanding that  the  only  injury  was  to  the  preferences  and 
values  of  those  deceived  and  not  to  their  person  or  pocket- 
book.   See,  e.g. ,  National  Retail  Board  of  Trade,  57  FTC  666, 
674  (196^. 

The  legal  relevance  of  cor  sximer  preference  in  and  of 
itself  is  not  limited  to  the  Federal  Trade  Commission  Act. 
Recently,  for  example,  the  D.C.  circuit  recognized  that 
regulatory  consequences  arise  u^nder  the  Securities  Exchange 
Act  of  1934  with  regard  to  investors  v/ho  "wish  to  have  their 
assets  used  in  a  manner  which  tf-iey  believe  to  be  more  socially 
responsible  but  possibly  less  profitable  than  that  which  is 

dictated  by  present  company  polic:y."   Medical  Committee  for 
Human  Rights  v.  SEC,  432  F.2d  659,  681  (D.C.  Cir.  1970) , 

vacated  as  moot,~Tg4  U.S.  403  (1971). 
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It  is  indisputable  that  the  last  decade  has  witnessed 

an  enormous  expansion  of  consumer  consciousness  about 

business  performance.   Aspects  of  company  performance  which 

few  people  may  have  thought  about  ten  years  ago  are  very 

much  in  the  forefront  of  many  people's  minds.   A  new  concept 

of  "corporate  responsibility"  has  become  the  subject  of  an 

extensive  literature.  20/ 

20/   Among  the  literally  thousands  of  works  on  this  subject 
are  included  the  following:   Bauer,  Raymond  A.,  and  Dan  H. 
Fenn,  Jr.,  The  Corporate  Social  Audit  (New  York:   Russell 
Sage  Foundation,  1972) ;  Business  and  Society,  A  Biweekly 
Report  on  Business  and  Social  Responsibility,  Milton  ri. 
Moskoswitz,  ed.,  MRM  Publishing  Co.,  Inc.,  San  Francisco; 
Business  and  Society  Review,  Warren,  Gorham  and  Larmont,  Inc. 
(quarterly  magazine) ;  Economic  Priorities  Report,  Council  on 

Economic  Priorities,  New  York  (bimonthly  report  on  "practices 
of  U.S.  corporations  in  employment,  environmental  quality, 
military  production,  political  influence,  and  foreign  activi- 

ties"); Friedman,  Milton,  "The  Social  Responsibility  of 
Business  Is  to  Increase  Its  Profits,"  The  New  York  Times 
Magazine,  September  13,  1970,  pp.31ff;  Initiatives  In  Corporate 
Responsibility,  Consumer  Subcommittee  of  the  Committee  on 
Commerce,  U.S.  Senate  (Washington,  D.C.:   U.S.  Government 
Printing  Office,  October  1972);  Jacoby,  Neil  K.,  Corporate 
Power  and  Social  Res ponsibility:   A  Blueprint  for  the  Future , 

MacMillan  Publishing'  CoTT  Inc.,  New  York,  1973;  Schwartz, 
Donald  E.,  "The  Public-Interest  Proxy  Contest:   "Reflections 
of  Campaign  G.M.,'"  69  Mich.  L.  Rev.  419  (January  1971); 
Simon,  John  G.,  Jon  P.  Gunnemann,  and  Charles  VI.    Powers,  The 
Ethical  Investor:   Universities  and  Corporate  Responsibility, 
Yale  University  Press,  1972.   Social  Responsibilities  of  Busi- 

ness Corporations:   A  Statement  on  National  Policy  By  the 
Research  and  Policy  Committee  of  The  Committee  For  EconomTc 
Development,  Committee  For  Economic  Development,  New  York, 
June  1971. 
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The  manifestations  of  such  public  interest  are  clear. 

If,  for  example,  a  person  from  a  minority  group  spends  his 

money  on  the  products  of  a  company  which  falsely  advertises 

that  it  has  a  non-discriminatory  minority  hiring  and  promotion 

policy,  they  have  been  made  unwitting  accomplices  in  activi- 

ties deeply  distasteful  to  him.   Moreover,  he  has  thereby 

not  given  his  dollars  to  a  company  which  in  fact  is  pursuing 

constructive  minority  hiring  and  promotion  policies.   VJhile  such 

affronts  to  a  consumer's  expectations  may  not  be  easily 

measurable  in  dollar  terms,  they  are  as  much  a  subject  of 

legitimate  concern  as  those  resulting  from  deception  concern- 

ing other  attributes  of  a  product  he  has  purchased. 

The  effect  on  consumers  of  image  advertising  may  be 

particularly  evident  with  respect  to  claims  regarding  a  company*! 

manufacturing  fungible  products,  where  the  claims  may  amount 

to  a  form  of  specious  product  differentiation.   To  the  extent 

that  the  relevant  products  are  non-fungible,  consumers  who 

are  drawn  to  a  specific  product  by  a  misleading  depiction  of 

the  corporation  may  be  deceived  to  their  detriment  into 

choosing  products  that  are  less  suitable  for  them  than 

competing  products. 

Moreover,  the  company  which  is  genuinely  attempting  to 

act  in  a  socially  responsible  manner  but  does  not  advertise 

that  fact  can  be  injured  by  the  false  social  responsibility 
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claims  of  a  competitor.   As  with  any  advertising  the  effects 

on  competition  of  deceptive  advertising  are  difficult  to 

ascertain  but  cannot,  because  of  that  difficulty,  be  ignored. 

To  the  extent  that  false  claims  by  competitors  make  it  less 

socially  profitable  for  companies  to  act  in  a  socially  respon- 

sible manner,  there  is  an  injury  to  society  as  a  whole. 

As  shown  herein,  the  consumer  interests  affected  by 

corporate  image  advertising  are  familiar  to  the  Federal  Trade 

Commission.   We  believe  there  is  a  public  interest 

in  encouraging  full  accountability  by  maintaining  legal 

standards  for  corporate  image  claims,  especially  with 

respect  to  claims  regarding  corporate  social  responsibility. 

In  response  to  widespread  consumer  interest,  corporate 

social  responsibility  is  emerging  as  a  medium  of  competition. 

This  trend  will  be  enhanced  if  it  is  clear  that  standards 

of  deception  and  unfairness  apply  to  claims  about  corporate 

responsibility.   We  believe  that  the  absence 

of  accountability  may  in  fact  discourage  claims  of  corporate 

social  responsibility  and  even  the  practices  underlying 

such  claims.   Under  the  Federal  Trade  Commission 

Act,  the  Commission  has  a  responsibility  to  prevent  deceptive 

and  unfair  practices  with  respect  to  corporate  image  advertising, 

-16- 
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Corporate  Image  Advertising 
And  The  First  Amendment 

It  is  against  this  background,  then,  that  the  Commis- 

sion should  addre-ss  the  issue  of  the  status  under  the  First 

Amendment  of  corporate  image  advertising.   It  is  clear  that 

certain  speech  is  sufficiently  related  to  commercial  activities 

of  the  advertiser  to  be  subject  to  the  traditional  governmental 

regulation  of  coiomercjal  activity  21/  and,  therefore,  does 

not  receive  the  type  of  First  Amendment  protection  accorded 

other  types  of  speech.  2_2/   No  simple  test  is  available  to 

determine  v/hen  this  point  is  reached  in  most  cases.   The 

21/  The  Commission's  statutory  mandate  is  to  prohibit  decep- 
tive or  unfair  acts  or  practices,  or  unfair  competitive 

practices,  when  they  occur  in  commerce,  and  its  jurisdiction 
is  limited  to  companies  "organized  to  carry  on  business  for 
its  profit  or  that  of  its  members."   Sec.  4,  Federal  Trade 
Commission  Act,  15  U.S.C.  44.   See  Community  Blood  Bank  of  the 
Kansas  City  Area,  Inc.  v.  F.T^.,  405  F .  2d  1011  (8th  Cir.  1969). 
Cf.  Rogersv.  F_/r.C.,  492  FT2d    228  (9th  Cir.  1974),  cert,  denied, 
TIu.S.L.W.  3209  T'^ictober  15,  1974)  (Commission  determination 
not  to  regulate  campaign  activities  of  opponents  of  anti- 
litter  measure  upheld) . 

22/   Valentine  v.  Chrestensen,  316  U.S.  52  (1941);  Pittsburgh 

Press  V.  PittsburgH" Human  Relations  Commn. ,  413  U.S.  376  (1^73)  . See  Capital  Broagcasting  Co.  v.  Kleindiest,  405  U.S.  1000  (1972), 

alT'g  Capitar"BroaH"casting  Co.  v.  MitcheTT,  333  F.  Supp.  582 (D.D.C .  197T)  ;  Ranzhaf  v.  Federal  Communications  Commission, 

405  F.2d  1082  (D.C.  "Clr .  1968),  cert,  denied,  396  U.S.  842 (1969);  Gibony  v.  Empire  Storage  Co. ,  336  U.S.  490  (1949). 

Numerous  cases  involving  the  Federal  Trade  Commission  hold 
that  there  is  no  constitutional  right  to  disseminate  false 
advertisements.   See,  e.g.,  S . S . S .  Company  v.  F.T.C. ,  416  F.2d 
226,  231  (6th  CirTT96?TT  Regina  Corporation  v.  F.T.C. ,  322  F . 2d  765, 

[Footnote  continued] 
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courts  have  held  that  an  otherwise  protected  statement  does 

not  lose  its  protection  solely  because  it  takes  the  form  of 

a  paid  advertisement  2  3/  or  solely  because  it  is  false.  24/ 

The  courts  have  also  recognized  that  otherwise  unprotected 

statements  do  not  gain  First  Amendment  protection  solely 

because  they  provide  information  25/  or  even  bear  upon 

22/   [Cont'd] 
TfO    (3d  Cir.  1963);  E.F.  Drew  and  Company  v.  F.T.C.  235 
F.2d  735,  739-740  (2d.  Cir.  1956),  cert,  denied,  352  U.S. 
969  (1957). 

First  Amendment  claims  for  product  advertising  have 
been  rejected  even  where  the  product  is  controversial. 

Banzhaf ,  supra,  405  F . 2d  at  1101-1102  (advertising  for  con- 
troversial product  held  not  protected  by  First  Amendment) . 

C£.  In  Re  Alan  F.  Neckritz,  (Chevron) ,  29  F.C.C.  2d.  807,  812, 
reconsid.  denied,  37  F.C.C.  2d  528  (1972)  (making  a  contro- 

versial claim  regarding  the  merits  of  a  product  is  not  to 
argue  a  position  on  a  controversial  issue  of  public  importance) , 

23/   New  York  Times  v.  Sullivan,  376  U.S.  254,  266  (1967).   In 
extending  constitutional  protection  to  a  paid  advertisement 
protesting  police  abuse  on  behalf  of  a  civil  rghts  group,  the 

Court  stated  that  the  First  Amendment  embodies  the  "profound 
national  commitment  to  the  principle  that  debate  on  public 

issues  should  be  uninhibited,  robust,  and  wide-open.  ..." 367  U.S.  at  270. 

24/  New  York  Times,  supra,  376  U.S.  at  271;  Gertz  v.  Robert 

Welch,  94  S.CtTTT^l ,    3007  (1974)  ("Under  the  First  Amendment 
there  is  no  such  thing  as  a  false  idea"). 

25/  Pittsburgh  Press  Co.,  supra,  413  U.S.  at  388  (claim  that 

commercial  advertising  serves  as  a  medium  for  "exchange  of 
information"  insufficient  to  "abrogate  the  distinction  between 
commercial  and  other  speech");  Valentine,  supra,  316  U.S.  at  55 
(First  Amendment  does  not  protect  dissemination  of  commercial 

handbill,  even  though  it  contained  "matter  proper  for  public 
information");  Texas  Gulf  Sulphur  Co.  v.  S.E.C. ,  446  F.2d  1301 
(2d  Cir.  1971)  (regulation  of  corporation's  release  of  news  of 
major  mining  discovery) ;  New  York  State  Broadcasters  Assn.  v. 

[Footnote  continued] 
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"issues  of  general  or  public  interest."  26/   In  this  area, 

it  is  essential  that  the  Commission  make  factually  careful 

and  constitutionally  informed  judgments  in  the  resolution 

of  close  questions. 

The  approach  v/hich  we  find  has  been  taken  by  the 

courts  in  comparable  situations  under  the  First  Amend- 

ment is  to  look  to  the  likely  effect  and  appeal  of  the 

speech  in  question.  27/   We  believe  that  both  substan- 

tial breadth  for  First  Amendment  interests  and  adequate 

recognition  of  the  congressionally-mandated  interest  in 

regulating  comrr,ercial  conduct  can  best  be  preserved  by 

25/   [Cont'd] 
United  States,  414  F . 2d  990,  997  (2d  Cir.),  cert,  denied,  396 
U.S.  106l  (T969)  (prohibition  on  dissemination  of  lottery 
information,  including  news  as  to  the  amount  a  lottery  realized 
for  educational  purposes,  upheld) .   Compare  Perma-M.aid  Co.  v. 
F.T.C. ,  121  F.2d  282  (6th  Cir.  1941)  with  Scientific  Manufac- 

turing Co.  V.  F.T.C. ,  124  F.2d  640  (3rd  Cir.  1941)  (ad  for 
cookware  containing  identical  health  information  uprotected 
when  disseminated  by  person  with  financial  interest  in  cook- 
ware  trade,  protected  when  disseminated  by  noncommercial 
publicist);  In  Re  Firestone  Tire  and  Rubber  Co.,  81  F.T.C. 

398,  472  (1973),  Commission  order  upheld,  47r"F.2d  246  (6th 
Cir.  1973),  cert .~d[enTed,  414  U.S.  ill2  (1973)  (to  decline  to 
regulate  advertisements  containing  information  of  "importance 
to  consumers"  would  make  a  "mockery"  of  Commission  mandate  to 
prohibit  unfair  and  deceptive  advertising) . 

26/  Gertz,  supra,  94  S.Ct.  at  3010  (upholding  defamation 
actionTT  See  Curtis  Pub.  Co.  v.  Butts,  388  U.S.  130,  150 

(1967)  (Harlan,  J.)  ("right  to  communicate  information  of 
public  interest  is  not  'unconditional'"). 

27/   See  Pittsburgh  Press,  supra,  413  U.S.  at  388  (Court 
Tound  THat  the  grouping  by  a  newspaper  of  want-ads  in  sex 
designated  columns  had  the  "practical  effect"  of  "an  overtly [Footnote  continued] 
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looking  to  the  doininant  appeal  and  likely  ertect  or  sucn 

speech  28/  to  determine  whether  or  not  it  is  constitutionally 

protected. 

27/   [Cont'd] 
HTscriminatory  want-ad");  NLRB  v.  Gissel  Packing  Co, ,  395 
U.S.  575,  619-620  (1969)  (consideration  of  likely  "impact" 
of  employer's  anti-union  statements  upon  employees  who  were 
"particularly  sensitive  to  the  rumors  of  plant  closing") ; 
Eastern  Railroad  President' s  Conference  v.  Noerr  Motor  Freight, 
365  U.S.  127,  144  (1961)  (effectiveness  of  railroad's  lobbying 
campaign  cited  to  support  conclusion  that  railroad's  principal 
effort  had  been  a  protected  attempt  "to  influence  legislation" 
rather  than  a  prohibited  attempt  "to  interfere  with  business 
relationships  in  a  manner  proscribed  by  the  Sherman  Act"); 
New  York  State  Broadcasters  Assn. ,  supra,  414  F.2d  at  997 
(court  scrutinized  whether  information  concerning  lotteries 

had  the  effect  of  "directly"  promoting  a  lottery  or  merely 
"broadcasting  about  it"). 

28/   See  Miller  v.  California,  413  U.S.  15,  24  (1973)  (certain 

speech  can  be  banned  if  its  "dominant  theme"  is  prurient  and 
the  work  "taken  as  a  whole"  lacks  "serious  literacy,  artistic, 
political  or  scientific  value");  New  York  State  Broadcasters 
Assn. ,  supra,  414  F . 2d  at  998  (news  concerning  the  amount  a 
lottery  realized  for  new  school  construction  would  be  pro- 

tected if  it  had  only  the  "incidental  effect"  of  promoting  a 
lottery,  but  could  be  prohibited  if  integrated  in  a  lottery 

"announcement"  which  "directly  promot[es]"  the  lottery).   Many 
other  cases  have  upheld  government  regulation  where  the  appeal 
or  effect  of  the  speech  place  it  within  the  ambit  of  a  regula- 

tory statute,  notwithstanding  that  the  speech  also  had  a 
more  than  a  trivial  impact  on  a  First  Amendment  interest. 
Ban 2 ha f,  supra,  405  F.2d  1052  (position  on  health  and  safety 
issue) ;  U.S.  v.  Bob  Lawrence  Realty,  474  F.2d  115,  122  (5th 

Cir.  1973T7  certT~gehied,  414  U.S.  826  (1974)  (views  on  race relations);  Pittsburgh  Press,  supra,  413  U.S.  376  (editorial 
policy  of  newspaper);  Texas  Gulf  Sulphur,  supra,  446  F.2d 
1301  (news  of  major  mining  discovery);  Perma-Maid  Co. ,  supra, 
121  F.2d  282  (views  on  health  and  safety  issue) ;  Gissel 

Packing  Co. ,  supra,  395  U.S.  575  (employer's  views  on  labor 
relations) ;  Ginzburg  v.  United  States,  383  U.S.  463  (1966) 
(artistic  expression  of  acknowledged  social  value) ;  Breard 
v.  Alexandria,  341  U.S.  622  (1951)  (literary  expression);  and 

United  States  v.  O'Brien  391  U.S.  367  (1968)  (political  protest) 
See  also  footnote  33,  infra. 
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Consequently,  we  propose  that  the  Commission  proceed 

against  unfair  or  deceptive  corporate  image  advertising  in  situ- 

ations where  the  dominant  appeal  and  likely  effect  of  the  adver- 

tisement is  commercial.   Under  Section  5  of  the  Federal  Trade 

Commission  Act,  the  question  in  each  instance  will  be  whether  the 

dominant  appeal  and  likely  effect  of  an  advertisement  relates 

to  consumer  and  business  purchases,  investment  decisions,  and 

employee  recruitment  or  morale,  rather  than  to  the  formation 

of  public  opinion  about  or  action  on  a  public  issue. 

Based  upon  our  examination  of  corporate  image  advertising, 

we  anticipate  that  the  application  of  this  standard  v;ill 

often  require  a  careful  analysis  of  the  particular  advertise- 

ment in  question.  2^9,'   Claims  in  certain  corporate  image 

advertisements  may  arguably  be  capable  of  eliciting  both 

commercial  responses  and  political  ones--for  example, 

claims  which  describe  corporate  behavior  that  is  itself 

the  subject  of  public  controversy. 

2  9/   This  is  an  appropriate  role  for  this  regulatory  agency 
to  take  in  attempting  to  discharge  its  statutory  responsi- 

bilities in  situations  raising  constitutional  issues.   Indeed, 
the  courts  give  particular  weight  to  agency  factual  deter- 

minations in  such  situations.   See,  e.g. ,  Gissel  Packing  Co., 
supra,  395  U.S.  at  620  (N.L.R.bTTT  SEC  v.  Wall  Street 

Transcript  Corp. ,  422  F.2d  1371  (2d~cTr.),  cert,  denied, 398  U.S.  958  (1970) . 
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In  det ermirijiq  whether  such  a  corporate  image  advertise- 

ment has  a  dominant  commercial  appeal  and  likely  effect,  we 

believe  the  Commission  should  take  the  following  factors, 

among  others  into  account:   whether 

(a)  the  claims  in  the  ad  consist  of  claims  relating  to 

the  sponsoring  corporation's  own  activities  as  distinguished 

from  assertions  of  fact,  opinion,  or  views  about  general 

subjects  or  conditions; 

(b)  elements  typically  found  in  the  corporation's 

product  advertisements  -  for  example,  logos,  tag  lines  -  are 

also  present  in  the  ad; 

(c)  the  corporation  sells  consumer  products  under  a 

brand  name  identifiable  or  identical  with  that  which  appears 

in  the  ad; 

(d)  the  dominant  purpose  of  the  advertiser  in  disseminating 

the  advertisement  is  economic  30/; 

30/  See,  e.g. ,  Nocrr,  supra,  365  U.S.  at  140-141;  Murdock  v. 
Pennsylvania,  319  U.S.  105  (1943);  Jamison  v.  Texas,  318  U.S. 
413  (1943). 

Judge  Frank,  dissenting  in  the  lower  court  in  Chrestensen, 

observed:   "Motive  is  a  persuasive  interpreter"  of  "equivocal 
conduct."   Chrestensen  v.  Valentine,  122  F.2d  511,  518  n.7  (2d 
Cir.  1941) .   Judge  Frank  would  take  judicial  notice  that  the 

"dominant  purpose  of  most  men,  when  engaged  in  business,  is 
to  seek  customers  and  make  profits."   Id.  at  519  fFrank  J., 
dissenting)  (emphasis  in  original) .   Although  New  York  Times 
V.  Sullivan,  supra,  is  sometimes  cited  as  holding  purpose 

"inunaterial, "  365  U.S.  at  266,  the  profit  motive  held  immaterial 
was  that  of  the  medium  (i.e.,  the  New  York  Times) ,  not  the 
civil  rights  group  which  sponsored  the  ad.   As  the  Times  Court 

[Footnote  continued] 

22- 



1509 

(e)  persons  viewing  the  ad  are  likely  to  perceive  it  as 

the  express  of  fact,  views,  or  opinions  with  respect  to  a 

public  issue  3J^;  and 

(f)  the  advertisement  contains  a  reference  to  or 

depiction  of  any  product  or  service  in  which  the  sponsor  has 

a  financial  interest.  32/ 

30/   [Cont'd] 
recognized,  to  deny  protection  to  an  ad  merely  because  a 
newspaper  profits  from  its  placement  would  severely  limit 
the  rights  of  individual  speakers  who  cannot  afford  to  buy 

a  printing  press.   365  U.S.  at  266.   See  Perma-Maid  Co . , 
supra,  121  F.2d  282,  and  Scientific  Manufacturing,  supra,  124 

F.2d  640,  Ginzburg,  supra")  383  U.S.  at  474  (evidence  of  purpose 
to  pander  "may  be  probative  with  respect  to  the  nature  of 
the  material  in  question"). 

31/   Obviously,  the  mere  appending  of  a  "moral  or  civic 
pTatitude"  to  an  otherwise  clearly  commercial  advertisement will  not  alter  the  orientation  of  an  advertisement  such  that 

its  dominant  appeal  or  effect  is  with  respect  to  a  public 
issue,  thus  serving  to  immunize  that  advertisement  from 
regulation.   Valentine  v.  Chrestensen,  supra,  316  U.S.  at 
55.   Nor  will  references  to  a  public  issue  employed  as  a 

"sham"  to  evade  otherwise  proper  regulation  immunize  an  ad 
from  regulation.   Noerr,  supra,  365  U.S.  at  144.   See  Ginzburg, 
supra,  383  U.S.  at  474  n.l7;  California  Motor  Transport  Co. 

v.  Trucking  Unlimited,  404  U.S"i  5^5"5  (1972)  ;  Kois  v.  Wisconsin, 
408  U.S.  229,  231  (1972)  ("a  quotation  from  Voltaire  in  the 
flyleaf  of  a  book  will  not  constitutionally  redeem  an  otherwise 

obscene  publication"). 

32/   Strictly  speaking,  a  corporate  image  advertisement,  as 
defined  in  this  Statement,  does  not  make  a  direct  reference 

to  the  sponsor's  products  or  services.   However,  the  overall 
character  of  some  advertisements  is  that  of  image  advertis- 

ing, despite  a  reference  to  a  product  or  service. 
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While  none  of  these  factors  is  often  alone  determinative 

of  the  constitutional  status  of  an  image  advertisement,  each 

one  relates  to  the  capacity  of  such  advertisement  to  affect 

commercial  behavior. 

It  can  be  seen  that  the  application  of  these  factors 

may  mean  that  a  statement  which  is  in  fact  of  relevance  to 

a  public  issue  may  be  regulated  when  it  appears  in  the 

context  of  one  advertisement,  and  constitutionally  protected 

when  it  appears  in  another.   This  result  is  not  novel  under 

the  First  Amendment.  33/  The  possibility  that  a  statement 

33/   See  N.L.R.B.  v.  Gissel  Packing  Co.,  supra,  395  U.S.  at 
<5T7 -618  (1969)  [anti-union  statements  that  the  employer  might 
otherwise  be  "freer"  to  make  could  be  regulated  when  made  by 
an  employer  to  his  employees  in  the  context  of  his  "limited 
relationship"  with  them  during  a  labor  dispute) ;  Ginzburg, 
supra,  383  U.S.  at  475-476  (sexually  suggestive  materials 
may  be  banned  as  obscene  when  presented  in  a  titillating 

manner  even  assuming  that  "in  other  contexts  the  material  would 
escape  such  condemnation");  New  York  State  Broadcasters  Assn. ^ 
supra,  414  F.2d  at  998  (information  concerning  the  benefits 

to  be  realized  from  a  lottery  for  education  could  "nonetheless 
be  banned"  in  advertising,  even  though  they  would  be  protected 
when  presented  as  a  "news"  item) ;  Bob  Lawrence  Realty,  Inc. , 
supra,  474  F.2d  at  122  ("Informational  value"  of  "making 
racial  representations  to  obtain  the  business  of  a  potential 

seller  when  the  racial  statement  presents  the  truth"  held 
"clearly  outweighted  by  the  government's  overriding  interest 
in  preventing  blockbusting"  under  the  Fair  Housing  Act  of  1968) . 

The  Commission  has  previously  recognized  that  the  addition 
of  a  relatively  few  words  to  a  statement  may  significantly 
alter  the  context  and,  thereby,  the  status  of  the  statement 
under  the  First  Amendment.   See  Enforcement  Policy  in  Regard 
to  the  Advertising  of  Books, ^?  Fed.  Reg.  13414  (July  21,  1971) , 
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subject  to  the  Federal  Trade  Commission  Act  when  made  in 

a  predominantly  commercial  context  may  nevertheless  be 

constitutionally  protected  when  made  in  a  predominantly 

political  context  supports  the  appropriateness  of  the 

dominant  appeal  and  likely  effect  standard:   no  item  of 

information  need  be  denied  to  the  public  debate,  and  the 

chilling  effect  of  Commission  action  would  be  minimal.  34/   At 

the  same  time,  however,  the  standard  will  enable  the  Commis- 

sion to  bar  deception  or  unfairness  in  such  statements  when 

their  dominant  appeal  and  likely  effect  will  be  to  elicit 

economic  behavior  from  consumers,  commercial  customers, 

investors,  or  present  or  prospective  employees,  in  direct 

furtherance  of  the  commercial  interests  of  the  advertiser 

in  his  or  her  dealings  with  those  groups. 

34/  Compare  Banzhaf ,  supra,  405  F.2d  at  1101  (constitu- 
tTonality  of  "Fairness  Doctrine"  requirement  of  airing  of 
anti-smoking  advertisements  supported  by  fact  that  this 
doctrine  did  not  ban  any  speech)  with  Robinson  v.  American 
Broadcasting  Companies,  Inc.,  441  F . 2d  1396,  1399  (6th  Cir. 
1971)  (denial  of  request  for  injunction  against  allegedly 
defamatory  anti-smoking  commercials  because  -  unlike  Banzhaf 
such  injunction  "would  be  a  ban  on  speech").   See  also 
Capital  Broadcasting,  supra,  333  F.  Supp.  at  593-9^  fWright, 
J. ,  disseminting)  falthough  dissenter  found  statute  banning 
all  cigarette  commercials  to  violate  First  Amendment,  he 

would  uphold  statute  which  would  "force  the  removal  of 
deceptive  claims"  and  "require  [disclosure]  of  ...  hazardous 
nature  of  ...  product" ) . 
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FEDERAL  COMMUNICATIONS  COMMISSION 
JURISDICTION 

Exhibit  104:  Banzhaf  v.  FCC,  405  F.2d  1082  (D.C.  Cir.  1968) 

1082 405  FEDERAL  REPORTER.  2d  SERIES 

John  F.  BANZHAF,  III,  Petitioner, 
V. 

FEDERAL  COMMUNICATIONS 
COMMISSION 

and 

United  States  of  America, 
Respondents, 

WTRF-TV,  Inc.  and  National  Association 
of   Broadcasters,    American    Broadcast- 

ing  Companies,    Inc.,   tlie   Toliacco   In- 
stitute, Inc.,  tlie  American  Tobacco  Com- 
pany,   Brown    &    Williamson    Toi>acco 

Corp.,  Larus  &  Brother  Co.,  Inc.,  Lig- 
gett &  Myers  Tobacco  Co.,  Philip  Mor- 

ris,  Inc.,  B.  J.  Reynolds  Tobacco  Co., 
United  States  Tobacco  Co.,  P.  Lorillard 
Co.,  Intervenors. 

WTRF-TV,  INC.  and  National  Associa- 
tion of  Broadcasters,  Petitioners, 

V. 

FEDERAL  COMMUNICATIONS 
COMMISSION 

and 
United  States  of  America, 

Respondents, 
Heart  Disease  Research  Foundation  et  al., 

Intervenors. 

The  TOBACCO  INSTITUTE,  INCORPO- 
RATED, et  al..  Petitioners, 

V. 
FEDERAL  COMMUNICATIONS 

COMMISSION 

and 
United  States  of  America, 

Respondents. 

Nos.  21285,  21525,  21526,  21577. 

United  States  Court  of  Appeals 
District  of  Columbia  Circuit. 

Argued  June  25,  1968. 

Decided  Nov.  21,  1968. 

Petitions  for  review  of  orders  of 

the  Federal  Communications  Commis- 
sion. The  Court  of  Appeals,  Bazelon, 

Chief  Judge,  held,  inter  alia,  that  Cig- 
arette Labeling  Act  of  1965  does  not 

constitute  congressional  preemption  of 
field  of  regulation  addressed  to  health 

problem  posed  by  cigarette  smoking  and 

does  not  deny  FCC  authority  to  require 
radio  and  television  stations  which  carry 

cigarette  advertising  to  devote  signifi- 
cant amount  of  broadcast  time  to  pre- 

senting case  against  cigarette  smoking. 
The  Court  also  held  that  the  cigarette 

ruling  did  not  violate  the  First  Amend- 
ment. 

Affirmed. 

Wilbur    K.    Miller,    Senior    Circuit 

Judge,  dissented  in  part. 

1.  Telecommunications  ®='435 

FCC  ruling  requiring  radio  and  tele- 
vision stations  which  carry  cigarette 

advertising  to  devote  significant  amount 
of  broadcast  time  to  presenting  case 

against  cigarette  smoking,  which  does 
not  require  inclusion  of  any  statement 
in  advertising  of  cigarettes,  does  not 

violate  letter  of  Cigarette  Labeling  Act 
of  1965.  Federal  Cigarette  Labeling  and 
Advertising  Act,  §§  5,  5(b,  c),  10,  15  U.S. 
C.A.  §§  1334,  1334(b,  c),  1339. 

2.  Telecommunications  <3=>435 
Cigarette  Labeling  Act  of  1965  does 

not  constitute  congressional  preemption 
of  field  of  regulation  addressed  to  health 

problem  posed  by  cigarette  smoking  and 
does  not  deny  FCC  authority  to  require 
radio  and  television  stations  which  carry 

cigarette  advertising  to  devote  signifi- 
cant amount  of  broadcast  time  to  pre- 

senting case  against  cigarette  smoking. 

Federal  Cigarette  Labeling  and  Adver- 
tising Act,  §§  2-10,  5(b,  c),  15  U.S.C.A. 

§§  1331-1339,  1334(b,  c). 

3.  Health  <S='20 
Fact  that  Congress  considered  and 

declined  to  adopt  broader  legislation  at 
hearings  from  which  Cigarette  Labeling 
Act  of  1965  emerged  did  not  establish 

that  it  intended  to  bar  otherwise  au- 
thorized agency  action  under  established 

powers  and  duties  by  preempting  field 
of  regulation  addressed  to  health  problem 

posed  by  cigarette  smoking.  Federal 
Cigarette  Labeling  and  Advertising  Act, 

§§  2-10,  5(b,  c),  15  U.S.C.A.  §§  1331- 
1339,  1334  (b,  c). 
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Court  must  decide  questions  of  leg- 
islative intent  by  the  lights  they  have, 

not  by  those  they  might  have  had. 

6.  Telecommunications  <S=>435 
FCC's  1964  disclaimer  of  intent  to 

deal  with  cigarette  problem  did  not  de- 

prive it  of  authority,  subsequent  to  en- 
actment of  Cigarette  Labeling  Act  of 

1965,  to  require  radio  and  television  sta- 
tions which  carry  cigarette  advertising 

to  devote  significant  amount  of  broad- 
cast time  to  presenting  case  against 

cigarette  smoking.  Federal  Cigarette 

Labeling  and  Advertising  Act,  §§  2-10, 

5(b,  c),  15  U.S.C.A.  §§  1331-1339,  1334 
(b,c). 

6.  Telecommunications  <3=3429 

Power  of  FCC  to  designate  program- 
ming not  in  the  public  interest  authorizes 

FCC  to  regulate  broadcast  content.  Com- 
munications Act  of  1934,  §§  315,  315(a), 

326,  47  U.S.C.A.  §§  315,  315(a),  326. 

7.  Teleconununications  <&=>435 
Broadcast  licensee  has  broad  discre- 

tion in  giving  specific  content  to  duties 
to  strike  balance  between  various  inter- 

ests of  the  community  or  to  provide  rea- 
sonable amount  of  time  for  presentation 

of  programs  devoted  to  discussion  of 

public  issues,  and  on  application  for  re- 
newal of  license  FCC  will  focus  on  licen- 

see's overall  performance  and  good  faith 
rather  than  on  specific  errors  it  may  find 
him  to  have  made.  Communications  Act 

of  1934,  §§  315,  315(a),  326,  47  U.S.C.A. 
§§  315,  315(a),  326. 

8.  Telecommunications  €^432 

Public  interest  rulings  of  FCC  relat- 
ing to  specific  program  content  do  not 

invariably  amount  to  "censorship"  within 
meaning  of  Communications  Act.  Com- 

munications Act,  §§  315,  315(a),  326,  47 
U.S.C.A.  §§  315,  315(a),  326. 

Sec  publication  Words  and  Phrases 

for  other  jwlicial  constructions  and 
definitions. 

9.  Telecommunications  <&=>432 
In  view  of  settled  practice  of  FCC 

of  issuing  rulings  as  to  licensee's  pro- 
gram  content,    doubtful    issue    whether 

BANZHAP  V.  F.  C.  C.  108^ 
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Congress  originally  considered  such  rul- 

ings to  constitute  "censorship"  would  be 
resolved  in  the  negative.  Communica- 

tions Act  of  1934,  §§  315,  315(a),  326, 

47  U.S.C.A.  §§  315,  315(a),  326. 

10.  Constitutional  Law  <&=>62 
The  "public  interest"  is  too  vague  a 

criterion  for  administrative  action  unless 

it  is  narrowed  by  definable  standards, 

especially  when  First  Amendment  issues 
are  involved.     U.S.C.A.Const.  Amend.  1. 

11.  Teleconununications  <5=>4S5 
Ruling  of  FCC  requiring  radio  and 

television  stations  which  carry  cigarette 

advertising  to  devote  significant  amount 
of  broadcast  time  to  presenting  case 
against  cigarette  smoking  could  not  be 
upheld  merely  on  the  grounds  that  it 

might  reasonably  be  thought  to  serve  the 

public  interest,  but  as  public  health  mea- 
sure addressed  to  unique  danger  authen- 

ticated by  official  and  congressional  ac- 
tion, ruling  was  not  invalid  on  account  of 

its  unusual  particularity.  Communica- 
tions Act  of  1934,  §  307,  47  U.S.C.A. 

§  307. 
12.  Statutes  <^219 

In  absence  of  evidence  to  the  con- 
trary, Congress  would  be  deemed  to  have 

acquiesced  in  determinations  of  Radio 
Commission  and  the  FCC  that  authority 

to  license  in  the  public  interest  includes 
authority  to  consider  the  public  health. 
Communications  Act  of  1934,  §  307,  47 
U.S.C.A.  §  307. 

13.  Telecommunications  <&=>435 
Authority  of  FCC  to  require  radio 

and  television  stations  which  carry  cig- 
arette advertising  to  devote  significant 

amount  of  broadcast  time  to  presenting 
case  against  cigarette  smoking  does  not 

license  the  commission  to  scan  the  air- 
ways for  offensive  material  with  no  more 

discriminating  a  lens  than  the  "public 

interest"  or  even  the  "public  health". 
Communications  Act  of  1934,  §  307,  47 
U.S.C.A.  §  307. 

14.  Constitutional  Law  <&=>90 
First  Amendment  does  not  forbid 

FCC  regulation  of  content  of  radio  and 
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television  programs.  Communications 
Act  of  1934,  §  307,  47  U.S.C.A.  §  307; 
U.S.C.A.Const.  Amend.  1. 

15.  Constitutional  Law  ̂ =>90 
FCC  ruling  requiring  radio  and  tele- 

vision stations  which  carry  cigarette  ad- 
vertising to  devote  significant  amount  of 

broadcast  time  to  presenting  case  against 
cigarette  smoking,  supported  by  public 
health  power  of  the  Communications  Act, 

does  not  abridge  First  Amendment  free- 
doms of  speech  or  press.  Communica- 
tions Act  of  1934,  §  307,  47  U.S.C.A. 

§  307 ;  U.S.C.A.Const.  Amend.  1. 

16.  Telecommunications  <S=>435 
Requiring  radio  and  television  sta- 
tions which  carry  cigarette  advertising  to 

grant  antismokers  equal  time  could  rea- 
sonably be  found  to  be  unnecessary  intru- 

sion upon  licensees'  discretion.  Commu- 
nications Act  of  1934,  §  307,  47  U.S.C.A. 

§307. 

17.  Telecommunications  <&=»435 
Public  health  rationale  supporting 

FCC  ruling  requiring  radio  and  televi- 
sion stations  which  carry  cigarette  ad- 

vertising to  devote  significant  amount  of 
broadcast  time  to  presenting  case  against 

cigarette  smoking  would  not  justify  com- 
pelling broadcasters  to  inform  public  that 

smoking  might  not  be  dangerous,  and 
FCC  did  not  abuse  its  discretion  in  re- 

fusing to  require  rebuttal  time  for  cig- 
arette manufacturers.  Communications 

Act  of  1934,  §  307,  47  U.S.C.A.  §  307. 

18.  Telecommunications  <S=»437 
Remedy  of  cigarette  manufacturers 

raising  issue  of  "fairness"  with  respect 
to  FCC  ruling  requiring  radio  and  tele- 

vision stations  which  carry  cigarette  ad- 
vertising to  devote  significant  amount  of 

broadcast  time  to  presenting  case  against 
cigarette  smoking,  because  of  FTC  warn- 

ing deterring  manufacturer  from  making 
health  claims  in  their  advertisements,  did 

not  lie  in  particularization  of  FCC's  fair- 
ness doctrine.  Communications  Act  of 

1934,  §  307,  47  U.S.C.A.  §  307. 

19.  Telecommunications  <3='437 
Where  FCC  ruling  requiring  radio 

and  television  stations  which  carry  cig- 

arette advertising  to  devote  significant 
amount  of  broadcast  time  to  presenting 
case  against  cigarette  smoking  was  made 
without  providing  interested  parties  ei- 

ther notice  or  opportunity  to  be  heard, 
but  numerous  petitions  for  review  were 
subsequently  entertained  and  ruling  was 
made  prospective  from  date  of  affirming 
order,  there  was  no  prejudice  to  substan- 

tial rights.  Communications  Act  of  1934, 
§  307,  47  U.S.C.A.  §  307. 

20.  Telecommunications  <^=>4S5 
Premises  of  FCC  ruling  requiring 

radio  and  television  stations  which  carry 
cigarette  advertising  to  devote  signifi- 

cant amount  of  broadcast  time  to  present- 
ing case  against  cigarette  smoking,  that 

cigarette  advertising  promotes  smoking 
as  desirable  habit,  that  substantial  au- 

thority regards  habit  as  dangerous  to 
health  and  that  existing  sources  were 
inadequate  to  inform  public  of  danger, 

were  supported  by  record.  Communica- 
tions Act  of  1934,  §  307,  47  U.S.C.A. 

§  307. 

Mr.  John  F.  Banzhaf,  III,  petitioner 
pro  se,  and  Mr.  Earle  K.  Moore,  New 
York  City,  of  the  bar  of  the  Court  of 
Appeals  of  New  York,  pro  hac  vice,  by 
special  leave  of  court,  for  petitioner  in 

No.  21,285  and  intervener  in  Nos.  21525- 
6. 

Mr.  Howard  C.  Westwood,  Washington, 
D.  C,  with  whom  Messrs.  Ernest  W. 
Jennes,  Herbert  Dym,  Jonathan  D.  Blake 
and  Richard  8.  Morey,  Washington,  D.  C, 
were  on  the  brief  for  petitioners  in  Nos. 
21525-6.  Mr.  Jerome  Ackerman,  Wash- 

ington, D.  C,  also  entered  an  appearance 
for  petitioners  in  Nos.  21525-6. 

Mr.  Abe  Krash,  Washington,  D.  C, 

with  whom  Messrs.  Paul  A.  Porter,  Dan- 
iel A.  Rezneck  and  Jerome  I.  Chapman, 

Washington,  D.  C,  were  on  the  brief  for 
The  Tobacco  Institute,  Inc.  and  Philip 
Morris,  Inc.,  argued  for  all  petitioners  in 
No.  21,577.  Mr.  Porter  R.  Chandler, 
New  York  City,  was  on  the  brief  for 
R.  J.  Reynolds  Tobacco  Co.,  petitioner 
in  No.  21,577. 
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Mr.  Eugene  R.  Anderson,  New  York 

City,  was  on  the  brief  for  The  American 

Tobacco  Company,  petitioner  in  No.  21,- 
577. 

Mr.  Carleton  A.  Harkrader,  Washing- 

ton, D.  C,  was  on  the  brief  for  P.  Loril- 
lard  Co.,  petitioner  in  No.  21,577. 

Mr.  John  H.  Conlin,  Associate  General 

Counsel,  Federal  Communications  Com- 
mission, with  whom  Asst.  Atty.  Gen. 

Donald  F.  Turner,  Messrs.  Henry  Geller, 
General  Counsel,  Stuart  F.  Feldstein, 
William  L.  Fishman  and  Mrs.  Lenore  G. 

Ehrig,  Counsel,  Federal  Communications 

Commission,  were  on  the  brief  for  re- 
spondents. Messrs.  Robert  D.  Hadl, 

Attorney,  Federal  Communications  Com- 
mission, and  Howard  E.  Shapiro,  Attor- 

ney, Department  of  Justice,  also  entered 
appearances  for  respondents. 

Messrs.  Lloyd  N.  Cutler,  J.  Roger 

Wollenberg,  Timothy  B.  Dyk,  Daniel 

Marcus  and  Robert  A.  Warden,  Wash- 
ington, D.  C,  were  on  the  brief  for 

Columbia  Broadcasting  System,  Inc., 
intervenor  in  Nos.  21,525  and  21,526. 

Messrs.  Donald  J.  Mulvihill  and  How- 
ard Monderer,  Washington,  D.  C,  were 

on  the  brief  for  National  Broadcasting 

Company,  Inc.,  intervenor  in  Nos.  21,- 
625  and  21,526. 

Mr.  Lloyd  Symington,  Washington, 
D.  C,  filed  a  brief  on  behalf  of  The  Na- 

tional Tuberculosis  Association  as  ami- 

cus curiae  urging  affirmance. 

Messrs.  Abe  Krash,  Paul  A.  Porter, 

Daniel  A.  Rezneck  and  Jerome  I.  Chap- 
man, Washington,  D.  C,  also  entered 

appearances  for  The  Tobacco  Institute, 
Inc..  American  Tobacco  Co.,  Brown  & 

Williamson  Tobacco  Corp.,  Larus  & 
Brother  Co.,  Inc.,  Liggett  &  Myers  To- 

bacco Co.,  Philip  Morris,  Inc.,  R.  J.  Rey- 
nolds Tobacco  Co.,  United  States  Tobacco 

Co.  and  P.  Lorillard  Co.,  intervenors  in 
Nos.  21,285,  21,525  and  21,526. 

Messrs.  James  A.  McKenna,  Jr.  and 

Verncn  L.  Wilkinson.  Washington,  D.  C, 
intered  appearances  for  American  Broad- 

casting Companies,  Inc.,  intervenor  in 
N'os.  21,525  and  21,526. 

Mr.  Edgar  F.  Czarra,  Jr.,  Washington, 

D.  C,  entered  an  appearance  for  WTRF- 
TV,  Inc.  and  National  Association  of 

Broadcasters,  intervenors  in  No.  21,285, 

and  Spartan  Radiocasting,  Palmetto  Ra- 
dio, W.  A.  V.  E.,  Inc.,  WFIE,  Inc.  and 

WFRV,  Inc.  and  Indiana  Broadcasting, 

Gulf  Television  Corporation,  Corinthian 

Television  Corporation  and  Great  West- 
ern Broadcasting  Corp.,  intervenors  in 

Nos.  21,525\^and  21,526. 

Messrs.  Vincent  A.  Pepper  and  Arthur 
V.  Weinberg,  Washington,  D.  C,  entered 

appearances  for  WLLE,  Inc.,  intervenor 
in  Nos.  21,525  and  21,526. 

Before  Bazelon,  Chief  Judge,  Wilbur 
K.  Miller,  Senior  Circuit  Judge,  and 

Wright,  Q^rcuit  Jludge. 

BAZELON,  Chief  Judge: 

In  these  appeals  we  affirm  a  ruling  of 
the  Federal  Communications  Commission 

requiring  radio  and  television  stations 

which  carry  cigarette  advertising  to  de- 
vote a  significant  amount  of  broadcast 

time  to  presenting  the  case  against  ciga- 
rette smoking.  This  holding  rests  on 

negative  answers  to  the  following  prin- 
cipal questions: 

(I)  whether  in  the  Cigarette  Labeling 

Act  of  1965  Congress  preempted  the  field 
of  regulation  addressed  to  the  health 

problem  posed  by  cigarette  smoking  so  as 

to  deny  the  FCC  any  authority  it  other- 
wise had  to  issue  its  cigarette  ruling 

(infra,  pp.  1087-1091); 

(II)  if  not  so  forbidden,  whether  the 
ruling  is  nonetheless  unauthorized  (infra, 

pp.  1091-1099),  either 

(A)  because  the  Commission  has  no 

authority  to  regulate  broadcast  content 

(infra,  pp.  109S-1096),  or 

(B)  because  any  authority  over 
program  content  which  the  Commission 
may  have  cannot  support  a  ruling  of  this 

kind  (infra,  pp.  1096-1099)  ;   and 

(III)  if  neither  forbidden  nor  unau- 
thorized, whether  the  ruling  is  unconsti- 

tutional (infra,  pp.  1099-1103),  either 
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(A)  because  the  First  Amendment 
permits  no  regulation  of  program  content 

(infra,  pp.  1099-1101),  or 
(B)  because  the  cigarette  ruling  in 

particular  violates  the  First  Amendment 

(infra,  pp.  1101-1103). 

The  history  of  the  cigarette  ruling 
dates  to  December  1966,  when  citizen 
John  F.  Banzhaf,  III  asked  WCBS-TV  to 
provide  free  time  in  which  anti-smokers 
might  respond  to  the  pro-smoking  views 
he  said  were  implicit  in  the  cigarette 

commercials  it  broadcast.^  Although  he 
cited  several  specific  commercial  mes- 

sages, Banzhaf's  target  included 
all  cigarette  advertisements  which  by 
their  portrayals  of  youthful  or  virile- 
looking  or  sophisticated  persons  enjoy- 

ing cigarettes  in  interesting  and  excit- 
ing situations  deliberately  seek  to  cre- 
ate the  impression  and  present  the 

point  of  view  that  smoking  is  socially 
acceptable  and  desirable,  manly,  and  a 
necessary  part  of  a  rich  full  life. 

He  said  this  point  of  view  raised  one  side 

of  a  "controversial  issue  of  public  im- 
portance" and  concluded  that  under  the 

FCC's  fairness  doctrine,  WCBS  was  un- 
der obligation  to  "affirmatively  endeavor 

to  make  [its]  *  »  *  facilities  availa- 
ble  for   the   expression   of   contrasting 

viewpoints  held  by  responsible  elements. 
*    *    * » 

WCBS  replied  that  it  had  broadcast 
several  news  and  information  programs 

presenting  the  facts  about  the  smoking- 
health  controversy,  as  well  as  five  public 
service  announcements  of  the  American 

Cancer  Society  aired  free  of  charge  dur- 
ing recent  months.^  On  the  basis  of 

these  broadcasts  it  was  confident  that 

"its  coverage  of  the  health  ramifications 
of  smoking  has  been  fully  consistent  with 

the  fairness  doctrine."     But  it  doubted 

in  any  event  that  "the  fairness  doctrine 
can  properly  be  applied  to  commercial 
announcements  solely  and  clearly  aimed 

at  selling  products  and  services.  *  *  " 
Thereupon,  Banzhaf  forwarded  the  cor- 

respondence to  the  Federal  Communica- 
tions Commission  under  cover  of  a  com- 

plaint that  the  station  was  violating  the 
fairness  doctrine.^  And  thereby  hangs 
the  following  legal  tale. 

The  Commission  sustained  the  Banzhaf 
complaint.     In   a   letter   dated   June   2, 
1967,*  it  agreed  that  the  cited  cigarette 
commercials  "present  the  point  of  view 
that  smoking  is  'socially  acceptable  and 
desirable,  manly,  and  a  necessary  part  of 

a  rich  full  life,'  "  ̂  and,  as  such,  invoke 
the  fairness  doctrine.    It  said  in  part: 

We  stress  that  our  holding  is  limited 

to  this  product — cigarettes.     Govern- 
mental and  private  reports  (e.  g.,  the 

1964  Report  of  the  Surgeon  General's 
Committee)    and  congressional   action 
(e.  g.,  the  Federal  Cigarette  Labeling 
and  Advertising  Act  of  1965)   assert 
that  normal  use  of  this  product  can  be 
a  hazard  to  the  health  of  millions  of 

persons.    The  advertisements  in  ques- 
tion clearly  promote  the  use  of  a  par- 

ticular cigarette  as  attractive  and  en- 
joyable.    Indeed,  they  understandably 

have   no   other   purpose.     We   believe 

that  a  station  which  presents  such  ad- 
vertisements has  the  duty  of  informing 

its  audience  of  the  other  side  of  this 

controversial    issue    of   public    impor- 
tance— that,   however  enjoyable,  such 

smoking  may  be  a  hazard  to  the  smok- 
er's health.' 

The  Commission  refused,  however,  to 

require  "equal  time"  for  the  anti-smok- 
ing position  and  emphasized  that  "the 

type  of  programming  and  the  amount 
and  nature  of  time  to  be  afforded  is  a 
matter  for  the   good   faith,    reasonable 

1.  I^'ttor  from  J<»lm  F.  Banzhaf.  Ill  to 
Television  Station  WCKS-TV,  December 
1,  19m. 

2.  Letter  from  Clark  S.  George,  Vice-l*resi- 
deut  and  General  ManaRor,  WCHS-TV  to 
John  F.  Banzhaf,  III,  December  30,  19CC. 

3.  Letter  from  John  F.  Banzhaf,  III,  to 
Federal  Communications  Commission, 
January  5,  1907. 

4.  Television  Station  WCBS-TV,  8  F.C.C. 
2d  381   (19C7). 

5.  Id. 

6.  Id.  at  381-382. 
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judgment  of  the  licensee.    *    * 
it  directed  stations  which  carry  cigarette 

commercials    to    provide    "a    significant 
amount  of  time  for  the  other  viewpoint. 

*  *  *  "  And  by  way  of  illustration  it 
suggested  they  might  discharge  their 

responsibilities  by  presenting  "each  week 
*  *  *  a  number  of  the  public-service 
announcements  of  the  American  Cancer 

Society  or  HEW  in  this  field."  ' 
In  response  to  numerous  petitions  and 

requests  for  reconsideration,  the  Com- 
mission affirmed  its  ruling  in  a  lengthy 

Memorandum  Opinion.'  It  rejected  con- 
tentions that  the  fairness  doctrine  is  un- 

constitutional and  that  the  cigarette  rul- 
ing is  precluded  by  the  Cigarette  Label- 
ing and  Advertising  Act  of  1965.  The 

opinion  did  make  clear  that  cigarette 
advertising  in  general,  not  any  particular 
commercials,  necessarily  conveys  the  con- 

troversial view  that  smoking  is  a  good 

thing.*  But  the  Commission  stressed 

again  that  its  ruling  was  "limited  to  this 
product — cigarettes"  and  disclaimed  any 
intention  "to  imply  that  any  appeal  to 
the  Commission  by  a  vocal  minority  will 
suffice  to  classify  advertising  of  a  prod- 

uct as  controversial  and  of  public  im- 

portance." *• 
While  defending  its  failure  to  provide 
interested  persons  an  opportunity  to  be 
heard  before  issuing  its  ruling,  the  Com- 

mission emphasized  that  any  procedural 

lapse  was  cured  by  its  exhaustive  con- 
sideration of  the  many  petitions  for  re- 

BANZHAF  V.  T.  C.  C.  1087 
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* "  But  view.  Finally,  it  concluded  that,  "the 
specifics  of  the  Fairness  Doctrine"  aside, 
its  ruling  was  required  by  the  public  in- 

terest.*^ Subsequently,  in  response  to  a  request 
for  clarification,  the  Commission  ruled 
that  stations  which  carry  cigarette  ad- 

vertising are  under  no  obligation  to  pro- 
vide the  cigarette  companies  free  time  in 

which  to  respond  to  broadcast  claims 

that  smoking  endangers  health. ^^ 
In  this  review  proceeding,  the  Commis- 

sion is  challenged  at  virtually  every 
point.  Mr.  Banzhaf  complains  that  the 
anti-smoking  forces  should  have  been 
granted  equal  time.  Petitioners  Station 
WTRF-TV,  the  National  Association  of 
Broadcastet-s,  The  Tobacco  Institute,  and 
eight  cigarette  manufacturers  (herein- 

after "petitioners"),  all  of  whose  appeals 
have  been  consolidated,  complain  of  al- 

most everything  else.  They  are  sup- 
ported by  Intervenors  CBS  and  NBC- 

ABC-WLLE  Inc.  The  Commission  is 
supported  by  the  interventions  of  the 
American  Tuberculosis  Association  and 
the  ubiquitous  Mr.  Banzhaf. 

We  turn  now  to  the  issues  these  legal 
armi^  present  for  our  consideration. 

I.    The  Cigarette  Labeling  Act 

[1]  We  are  confronted  at  the  outset 

by  the  contention  that  the  Commission's 
action  is  precluded  by  the  Federal  Ciga- 

rette Labeling  and  Advertising  Act  of 
1965."  That  Act  requires  cigarette 
manufacturers  and  importers  to  print  on 

7.  Id.  at  aS2.  Tlic  Commission  noted 

WCBS's  public  service  proRramming  in 
this  nrcn,  sco  text  at  note  2  supra,  but 

.HHid  "tlie  question  remains  whether  in 
the  circumstances  n  sufficient  amount  of 

time  is  being  nlh)cated  each  week  to  cov- 
er the  viewiKjint  of  the  health  hazard 

pose<l  by  smoking."     Id.  at  383. 

8.  Television  Station  WCRS-TV  ("Applica- 
bility of  the  Fairness  Doctrine  to  Ciga- 

rette Advertising").  9  F.C.C.2d  921  (19G7). 
hereinafter  cited  as  "Cigarette  Advertis- 

ing." 9.  The  Commission  explained  that  it  could 
make  its  ruling  without  having  before  it 

the  text  of  the  particular  commercials  cit- 
ed in  Banzhnfs  complaint,  because  the 

controvcnial  issue  was  not  whether  smok- 

ing is  dangerous  to  health  but  whether 
it  is  desirable.  Id.  nt  94U  n.  30.  And  see 
id.  at  939.  The  Commi.ssion  said  it  hud 

been  cited  to  "no  example  of  a  cigarette 
commercial  that  does  not  portray  the  use 
of  the  particular  cigarette  as  attractive 
and  enjoyable  as  well  as  encourage  i>eople 

to  smoke,"  and  found  it  "difficult  to  con- 

ceive of  one  [which  would  not  do  so]." Id.  at  938. 

at  943. 

at  949. 

12.  Applicability  of  the  Fairness  Doctrine 
to  Cigarette  Advertising,  10  F.C.C.2d  16 
(1967). 

13.  79  Stat.  282  (1965),  15  U.S.C.  H  1331- 
39  (Supp.1966). 
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each  pack  the  warning  "Caution:  Ciga- 
rette Smoking  May  Be  Hazardous  to 

Your  Health"  and  provides  that 
no  statement  relating  to  smoking  and 

health  shall  be  required  in  the  adver- 
tising of  any  cigarettes  the  packages 

of   which    are    labeled    in    conformity 

with  the  provisions  of  this  Act.*^ 

Since  the  Commission's  ruling  does  not 
require  the  inclusion  of  any  "statement 
*    *    *    in  the  advertising  of  any  ciga- 

rettes," but  rather  directs  stations  which 
advertise  cigarettes  to  present  "the  other 
side"  each  week,  it  does  not  violate  the 
letter  of  the  Act. 

But  petitioners  contend  that,  though 

Congress  said  only  "no  statement  shall 
be  required  *  *  »  in  *  *  *  ad- 

vertising," it  meant  to  forbid  any  regu- 
lation addressed  to  the  smoking-health 

problem  except  the  Federal  Trade  Com- 

mission's specifically  exempted  power  to 
police  false  and  misleading  advertising.*^* 
In  support  of  this  proposition,  they  refer 

us  primarily  to  the  Act's  Declaration  of 
Policy,  in  which  Congress  asserts  a  pur- 

pose to 

establish  a  comprehensive  Federal  pro- 
gram to  deal  with  cigarette  labeling 

and  advertising  with  respect  to  any  re- 
lationship between  smoking  and  health, 

whereby — (I)  the  public  may  be  ade- 
quately informed  that  cigarette  smok- 

ing may  be  hazardous  to   health   by 

14.  Federal  CiRarotte  Labeling  and  Adver- 

tising Act  of  19(i5  (hereinafter  "Act")  { 
5(bt,  15  U.S.C.  §  1334(b)   (SupD.lOGO). 

15.  .'Section  5(c)  of  the  Act  states: 

Except  as  is  otherwise  provided  *  *  *, 
nothing  in  this  Act  sliall  he  construed 
to  limit,  restrict,  exjiand,  or  otherwise 
affect,  the  authority  of  the  Federal 

Trade  Commission  with  resiM'ct  to  un- 
fair or  deceptive  acts  or  practices  in 

the  advertising  of  cigarettes  •  •  *. 
15  U.S.C.  S  1334(c)  (Supp.l90G). 

16.  Act,  §  2,  15  U.S.C.  §  1331  (Supp.l96G). 

17.  Section  10  of  the  Act  i)rovides  that  the 

provisions  "wliich  affect  the  regulation  of 
advertising"  shidl  terminate  on  July  1, 
19C9.     15  U.S.C.  §  1339   (Supp.inGC). 

18.  The  Senate  Commerce  Committee  con- 
cluded : 

inclusion  of  a  warning  to  that  effect 
on  each  package  of  cigarettes;    and 

(2)  commerce  and  the  national  econo- 
my may  be  (A)  protected  to  the  maxi- 

mum extent  consistent  with   this  de- 
clared policy  and  (B)  not  impeded  by 

diverse,    nonuniform,    and    confusing 
cigarette  labeling  and  advertising  reg- 

ulations with  respect  to  any  relation- 
ship between  smoking  and  health.** 

From  this  declaration  and  from  assorted 

snippets  of  legislative  history,  they  con- 
clude that  Congress  has  definitively  bal- 

anced   the   conflicting    interests    of   the 
health  of  the  public  and  the  health  of  the 
economy  and  determined — in  effect  as  a 
matter  of  law — that  the  public  will  be 

"adequately  informed"  on  the  smoking- 
and-health  issue  until  July,  1969,*'  with- 

out any  further  governmental  require- 
ments. 

The  Commission,  on  the  other  hand, 

thought  its  ruling  implemented  a  con- 
gressional policy  of  promoting  intensive 

smoker-education  during  the  life  of  the 

Act  as  an  alternative  to  the  "drastic  step" 
of  requiring  warnings  in  every  cigarette 

advertisement.  Its  opinion  cites  the  ex- 
press reliance  in  both  House  and  Senate 

Reports  on  the  anti-smoking  campaigns 
of  public  and  private  groups  as  a  reason 
for  deferring  stronger  Congressional  ac- 

tion.** And  it  notes  that  Congress  itself 

appropriated  $2  million  to  fund  the  ex- 
tensive  informational  activities   in  this 

Considering  the  combined  impact  of  vol- 
untary limitati«ms  on  advertising  under 

the  Cigarette  Advertising  Code,  the  ex- 
tensive smoking  etiucation  c.-impaigns 

now  underway,  and  the  compulsory 
warning  on  the  jiackage  which  will  be 
required  under  the  i>rovisious  of  this 

bill,  it  was  the  Committee's  unanimous 
judgment  that  no  warning  in  cigarette 
advertising  should  be  required  pending 

the  showing  thjit  these  vigorous,  but  less 

drastic,  steiKs  have  not  adequately  alert- 
ed the  public  to  the  potential  hazard 

from  smoking. 

S.Rep.No.  195,  89th  Cong.,  1st  Sess.,  p.  5 

(19C5).  Sec  also  H.U.Hep.No.  449,  89th 

Cong.,  1st  Sess.  pp.  4-5  (19«5),  U.S.Code 
Congressional  and  Administrative  News, 

p.  2350. 
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area  of  the  Department  of  Health,  Edu- 
cation and  Weffare."* 

This  evidence  does  not  establish  un- 
equivocally that  Congress  did  not  intend 

to  rely  exclusively  on  such  non-coercive 
educational  efforts  to  inform  the  public. 
Congress  expressed  no  purpose  in  the  Act 
of  informing  the  public  of  anything  ex- 

cept the  bare  fact  that  "cigarette  smok- 
ing may  be  hazardous  to  health."  Its 

prescribed  warnings  do  that  much  and  no 
more.  They  merely  flash  danger  signals 
without  either  particularizing  the  danger 
or  providing  facts  on  which  it  may  be 
appraised. 

But  the  anti-smoking  campaigns  are 
scarcely  so  pervasive  or  so  well-funded 
that  additional  information  could  be  re- 

garded as  mere  surfeit.  Accordingly,  if 

we  are  to  adopt  petitioners'  analysis,  we 
must  conclude  that  Congress  legislated 

to  curtail  the  potential  flow  of  informa- 
tion lest  the  public  learn  too  much  about 

the  hazards  of  smoking  for  the  good  of 
the  tobacco  industry  and  the  economy. 
We  are  loathe  to  impute  such  a  purpose 
to  Congress  absent  a  clear  expression. 

Where  a  controversial  issue  with  poten- 
tially grave  consequences  is  left  to  each 

individual  to  decide  for  himself,  the  need 

for  an  abundant  and  ready  supply  of  rele- 

19.  Cigarette  Advertising,  supra  note  8,  at 
033. 

20.  On  June  22,  1964,  tlic  Federal  Trade 

Commission  promulgated  a  proi>osed  regu- 
lation re<iuiring  warnings  on  oignrette 

packs  from  January  1,  19G5,  and  warn- 
ings in  advertising  as  well  from  July  1, 

19G5,  unless  the  package  warnings  and 
voluntary  advertising  reforms  had  changed 
the  circumstances  by  then.  29  Fe«l.Ueg. 
H325  (1904).  The  next  day  the  House 
Commerce  Committee  began  hearings  on 
various  cigarette  legislation  which  had 
been  introduced  in  the  House  during  the 
RStli  Congress.  Those  hoarinKs  and  that 
Congress  adjourned  without  action,  but 

the  FTC  ac<-oded  to  the  request  of  Chair- 
man Harris  to  jwstpone  the  effective  date 

of  the  package-warning  rule  to  July  1, 
1965,  so  that  the  new  Congress  might 
legislate.  29  Fed. Reg.  15570  (1964).  The 
H9th  Congress  rushed  into  the  breach  with 

the  Cigarette  Labeling  Act,  and  aa  a  re- 
sult the  JTC  rule  was  stillborn. 

405  F.2lt— *9 

vant  information  is  too  obvious  to  need 
belaboring. 

[2]  In  the  present  case  we  find  no 
such  clear  expression  of  restrictive  in- 

tent. On  the  contrary,  there  are  positive 

indications  that  Congress's  "comprehen- 
sive program"  was  directed  at  the  rela- 

tively narrow  specific  issue  of  regulation 

of  "cigarette  labeling  and  advertising." 
The  Act  was  in  fact  passed  in  response 
to  a  pending  Federal  Trade  Commission 
rule  which  would  have  required  warnings 

both  on  packages  and  in  all  advertising.*^ 
Subjected  to  competing  pressures  and 
uncertain  of  the  full  extent  of  the  health 
hazard.  Congress  apparently  settled  on 

half  of  the  FTC's  proposed  loaf,  shelved 
the  other  half  for  four  years,**  and  ex- 

pressly disclaimed  any  intent  to  affect 

other  FTC  policies  or  powers.**  Nothing 
in  the  Act  indicates  that  Congress  had 
any  intent  at  all  with  respect  to  other 

types  of  regulation  by  other  agencies — 
much  less  that  it  specifically  meant  to 

foreclose  all  such  regulation.*^  If  it 
meant  to  do  anything  so  dramatic,  it 
might  reasonably  be  expected  to  have 

said  so  directly — especially  where  it  was 

careful  to  include  a  section  entitled  "Pre- 
emption" specifically  forbidding  desig- 

nated types  of  regulatory  action.** 

21.  See  Act,  S  5(b),  text  at  note  14,  supra; 

S  10,  supra  note  17. 

22.  Act,  S  5(c),  supra  note  15. 

23.  The  only  reference  to  other  agencies  be- 
sides the  FTC  in  the  entire  Act  is  the 

declaration  in  Section  10  that  the  ter- 

mination in  1909  of  the  provisions  affect- 

ing the  regulation  of  advertising  "shall 
not  be  construed  as  limiting,  expanding, 
or  otherwise  affecting  the  jurisdiction  or 

authority  which  the  Federal  Trade  Com- 
mission or  any  other  Federal  agency  had 

prior  to  the  date  of  the  enactment  of  this 

Act."  15  l\S.C.  §  1339  (Supp.1900). 
Since  all  other  agencies  are  necessarily 
included  in  the  blanket  ban  on  retniired 
warnings  in  advertising,  this  negative 
provision  is  not  evidence  that  the  Act 

sweeps  more  broadly  than  its  words  im- 

port. 24.  Act.  §  5.  15  U.S.C.  {  1334  (Supp.l96G). 

33-  291   O  -  78  -  97 
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[3-5]  In  short,  we  think  the  Ciga- 
rette Labeling  Act  represents  the  balance 

dravsTi  between  the  narrow  purpose  of 

warning  the  public  "that  cigarette  smok- 
ing may  be  hazardous  to  health"  and  the 

interests  of  the  economy.  In  that  reck- 

oning, the  question  of  the  public's  need 
for  information  about  the  nature,  extent, 
and  certainty  of  the  danger  was  left  out 
of  the  scales,  and  so  is  left  unaffected, 

except  incidentally,  by  the  result.  Con- 
gress may  reasonably  have  concluded  that 

a  warning  on  each  pack  was  adequate 
warninflf.2»  It  surely  did  not  think  the 
warnings  were  themselves  adequate  in- 

formation. And  we  find  no  sufficiently 
persuasive  evidence  that  Congress  hoped 

to  impede  the  flow  of  adequate  informa- 
tion for  fear  that,  if  the  public  knew  all 

the  facts,  too  many  of  them  would  stop 

smoking.** This  relatively  narrow  reading  of  the 
Act  is  not  in  conflict  with  its  declared 
objective  of  protecting  commerce  and  the 

national  economy  against  "diverse,  nqn- 
uniform,  and  confusing  cigarette  labeling 
and  advertising  regulations  with  respect 
to  any  relationship  between  smoking  and 

health."  2'  Congress  patently  did  not 
want  cigarette  manufacturers  harassed 
by  conflicting  affirmative  requirements 

with  respect  to  the  content  of  their  ad- 
vertising. In  addition,  it  evidently  de- 

cided that  the  case  against  smoking  was 
not  yet  so  overwhelming  as  to  warrant 
compelling  the  cigarette  companies  to  dig 
their  own  graves  by  neutralizing  their 

25.  Too  many  bare  warnings  might  result 

in  an  uninformed  and  possibly  unneces- 
sary stampede  away  from  cisjarettos.  While 

we  will  not  assume  that  Congress  wished 

to  protect  the  economy  at  the  expense  of 
life  and  health,  it  clearly  did  wish  to 

protect  it  to  the  maximum  extent  com- 
patible with  intelligent  individual  deci- 

sions on  the  health  issue.  Congress  gave 

the  benefit  of  every  doubt  to  the  possibil- 
ity that  the  benefits  of  smoking  might 

outweigh  the  potential  danger  to  health ; 
but  that  is  not  to  say  that  it  wished  to 
conceal  from  the  public  the  true  extent 

of  the  danger.  It  is  true  that  the  anti- 
cigarette  broadcasts  required  by  the  Com- 

mission's ruling  may  include  uninforma- 
tive  propaganda  as  well  as  hard  informa- 

tion. That  possibility  is  a  necessary  con- 

sequence of  the  Commission's  proi)er  re- 
luctance to  dictate  the  content  of  broad- 

cast material.  See  Part  II,  infra.  But 

the  ruling  i.s  reasonably  designed  to  pro- 
mote the  diffusion  of  information  ;  it  is 

plainly  not  the  substantial  equivalent  of 

the  required  "warnings"  in  advertisement 
which  Congress  has  prohibited. 

26.  Apart  from  the  declaration  of  policy  to 

cstabli.sh  a  "compreliensive"  program — 
which  is  meaningful  only  after  we  dis- 

cover what  subject  matter  is  comprehend- 
ed— petitioners  rely  primarily  on  the 

broad  scope  of  the  congressional  hearings 
from  which  the  Act  emerged.  The  Senate 

Commerce  Committee  heard  wide-ranging 

testimony  on  all  aspects  of  the  smoking- 
health  controversy,  including  the  views  of 

the  FCO.  Congress  also  considered  pro- 
posals for  more  drastic  congre.ssioual  ac- 

tion than  that  taken  by  the  Act.    But  the 

fact  that  Congress  considered  and  declined 

to  adopt  broader  legislation  does  not  es- 
tablish that  it  intended  to  bar  otherwise- 

authorized  agency  action  under  established 

powers  and  duties. 
Petitioners  also  make  much  of  the  fact 

that  the  FCC,  through  its  Chairman,  spe- 
cifically told  Congress  that  it  had  no  pres- 

ent plans  for  regulatory  action  addressed 

to  the  smoking-health  problem  and  that 
it  preferred  the  across-the-board  approach 
taken  by  the  FTC.  While  it  is  possible 
that  had  the  VCC  then  anticipated  its 

cigarette  ruling,  Congress  would  have  ex- 
pressly prohibited  it,  that  possibility  must 

remain  in  the  realm  of  speculation.  We 
must  decide  questions  of  legislative  intent 
by  the  lights  we  have,  not  by  those  we 

might  have  had. 

Nor  do  we  think  the  FCC's  19G4  dis- 
claimer of  intent  to  deal  with  the  cigarette 

problem  deprives  it  of  authority  it  would 
otherwise  have  had  to  do  so  now.  It  is 

not  suggested  that  the  FCC  acted  in  bad 
faith.  The  19G4  statement  came  at  a  time 

when  the  FTC  was  conspicuously  taking 
the  lead  oar  in  attacking  the  problem  on 
a  media-wide  front.  The  FCC  may  well 
have  been  reluctant  in  these  circumstanc- 

es to  place  a  special  burden  on  the  com- 
munications industry.  Primarily  because 

of  the  Cigarette  Labeling  Act,  the  FTC's 
broad  attack  is  now  stalled.  Supra,  note 
20.  If  the  Act  itself  does  not  preempt 
FCC  regulation,  we  see  no  reason  why  the 
FCC  may  not  take  the  effects  of  the  Act 
into  account  in  assessing  the  need  for  its 
own  action. 

27.    Act,  §  2,  text  at  note  16,  supra. 
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own  advertising  messages.^* 
these  policies  implicitly  preempt  regula- 

tions of  advertising  substantially  equiv- 
alent to  the  FTC's  proposed  required 

warnings,^  they  do  not  exclude  a  single, 
uniform  regulation  of  broadcasters  de- 

signed to  inform  the  public. 

II.  The  Commission's  Authority  un- 
der THE  Public  Interest  Standard 

OF  THE  Communications  Act. 

A  fundamental  question,  of  course,  is 

whether  the  Commission's  ruling,  though 
not  expressly  forbidden  by  statute,  is 

within  the  scope  of  its  delegated  author- 
ity. The  ruling  originated  in  response 

to  a  "fairness  doctrine"  complaint  and 
held  that  the  fairness  doctrine  applied  to 
cigarette  advertising.  But  in  its  opinion 
affirming  the  ruling,  the  Commission 

also  asserted  that  it  "clearly  has  the  au- 
thority to  make  this  public  interest  rul- 

BANZHAr  7.  F.  C.  C.  1091 
cite  as  405  F.2d  1082  (1968) 

Even  if  ing"  under  the  public  interest  standard 
of  the  Communications  Act  and  relied 

upon  "the  licensee's  statutory  obligation 

to  operate  in  the  public  interest."  ^ 
Last  year  in  Red  Lion  Broadcasting 

Co.  V.  FCC,3*  we  upheld  the  fairness  doc- 
trine in  the  face  of  arguments  that  it 

was  unauthorized  and  unconstitutional. 
Since  then,  in  Radio  Television  News 

Directors  v.  FCC.^z  the  Seventh  Circuit 

has  held  that  the  Commission's  personal 
attack  rules  violate  the  First  Amendment 
and,  in  so  doing,  has  cast  some  doubt  on 
the  constitutionality  of  the  underlying 
fairness  doctrine. '^  These  issues  are  now 
to  be  resolved  by  the  Supreme  Court. 

In  part  for  this  reason,  we  do  not  think 

protracted  discussion  of  the  fairness  doc- 
trine will  materially  advance  our  inquiry. 

It  is  clear  to  us  that,  even  if  incorporated 
into  the  fairness  doctrine,  the  ruling  be- 

fore us  is  to  all  intents  a  novel  applica- 

28.  In  the  CcniKressioDul  lienrinKs  on  pro- 
posed cigarette  legislation,  tobacco  indus- 

try sjiokesmen  a|)i)eared  to  view  tlie  F'TC's 
rule  requiring  them  to  include  warnings 

in  their  advertising  as  uniquely  obnoxi- 
ous. One  of  them,  for  example,  told  tlie 

House  Commerce  Committee  that 

the  insistence  u|)on  a  warning  in  adver- 
tising, in   addition  to  the  demand  for  a 

warning  on  labels,  is  punitive  in  nature. 

The     right    to    advertise — an     essential 
commercial  right — is  virtually  destroyed 
if  a  manufacturer  is  required   in  every 
advertisement  to  disparage  the  product. 

Hearings  before  the  House  Committee  on 
Interstate    and    Foreign    C<>mmerce,    89th 
Cong.,  Ist  Sess.,  p.  284  (1004). 

29.  The  Commission  thought  the  Act  im- 
plicitly forbade  a  requirement  that  sta- 

tions present  warning  statements  immedi- 

ately "adjacent"  to  each  cigarette  com- 
mercial. We  need  not  deci»le  whetlier 

such  a  requirement,  though  not  a  regula- 
tion of  advcrtiainii,  is  so  nearly  identical 

to  such  a  regulation  in  puriwse  and  ef- 

fect as  to  fall  within  the  statute's  pro- 
hibition. 

30.  Cigarette  Advertising,  supra  note  8,  9 
F.C.C.2d  at  927. 

31.  127  U.S.App.D.C.  129,  381  F.2d  908, 
cert,  granted,  389  U.S.  968,  88  S.Ct.  470, 
19  L.Ed.2d  458  (19G7),  argument  post- 

poned |>ending  decision  of  the  Seventh 
Circuit  in  Radio  Television  News  Direc- 

tors  Ass'n   V.   United   States    (infra  note 

32),  390  U.S.  916,  88  S.Ct.  857,  19  L.Ed. 
2d  982  (1968). 

32.  400  F.2d  1002  (7  Cir.,  decided  Septem- 
ber 10,  1968). 

33.  The  Court  of  Appeals  distinguished  the 
r>ersonal  attack  rules  from  the  underlying 
fairnrts  doctrine  on  two  grounds.  First, 

the  rules  represent  an  unusual  particu- 
Inrization  of  the  doctrine,  since  they  im- 
I)ose  detailed  tests  for  determining  which 

individual  broadcasts  trigger  the  stations' 
duty  to  provide  reply  time  and  since,  un- 

like the  cigarette  ruling,  they  alsQ  leave 
the  stations  little  discretion  as  to  how 

that  duty  may  he  fulfilled.  Second,  the 
personal  attack  rules  are  enforceable  by 
penalties  for  individual  infractions  rather 

than  solely  by  consideration  of  a  station's 
overall  performance  in  the  proceedings  for 
renewal  of  a  license.  Radio  Television 

News  Directors  Ass'n  v.  United  States 
(FCC),  supra  note  32  (400  F.2d  pp.  1013- 
1014).  Nonetheless,  the  court  expressly 
refused  to  decide  the  constitutionality  of 
the  fairness  doctrine  itself.  Id.,  400  F. 
2d  1017.  It  did  decide  that  the  objective 
of  a  fair  and  balanced  presentation  of 

issues  of  public  importance  does  not  jus- 
tify rules  which  are  likely  to  inhibit  pub- 

lic debate  on  political  issues  and  might, 
by  their  vagueness,  set  up  the  Commission 
as  a  de  facto  censor  of  individual  editorial 

and  political  broadcasts.  This  holding 
cuts  very  near  the  heart  of  the  fairpess 

doctrine.  See  Editorializing  by  Broad- 
cast Licensees,  13  F.C.C.  1246  (1949), 
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tion.  In  only  one  instance  has  the  Com- 
mission previously  held  the  advertising 

of  a  consumer  product  subject  to  the  rule 

that  broadcasters'  presentations  of  con- 
troversial public  issues  must  be  fair  and 

balanced.3*  The  narrow  issue  presented 
by  the  facts  of  that  case  was  whether  a 
station  in  the  temperance  belt  which 
advertised  alcoholic  beverages  could,  con- 

sistently with  the  principles  now  known 
as  the  fairness  doctrine,  refuse  to  accept 
anti-liquor  advertising  from  temperance 
groups.^  The  case  has  not  been  followed 
in  the  twenty  years  since  it  was  decided. 
It  is  not  in  any  event  a  clear  precedent 
for  a  ruling  which  instructs  stations  to 

broadcast  opposition  to  their  paid  com- 
mercials regardless  of  whether  opponents 

buy — or  even  request — such  broadcast 
time.  In  addition,  except  for  the  person- 

al attack  rules  struck  down  by  the  Sev- 
enth Circuit,^*  we  know  of  no  case  in 

which  the  Commission  has  so  specifically 

defined  the  stations'  duties  under  the 
fairness  doctrine.^' 

We  also  note  that  elsewhere  the  Com- 
mission has  been  hesitant  to  invoke  the 

fairness  doctrine  where  a  controversial 

issue  is  raised  only  by  implication.^ 
Finally,  the  Commission  itself  concluded 
that  its  main  point  would  be  lost  if  the 
legal  debate  concentrated  too  intensely  on 

the  "specifics  of  the  fairness  doctrine."  ̂ * 

None  of  the  novel  aspects  of  the  ruling, 
of  course,  precludes  an  extension  of  the 
fairness  doctrine  at  this  time.  But  the 
extension  must,  like  the  doctrine  itself, 
find  its  authority  in  the  public  interest 
standard.  Thus,  whether  the  ruling  is 
viewed  as  a  new  application  of  the  fair- 

ness doctrine  or  as  an  independent  public 
interest  ruling,  the  ultimate  question  is 
the  same.  Moreover,  in  view  of  the  con- 

stitutional attack  on  the  doctrine,  the 

specific  question  of  greatest  long-term 
importance  may  be  whether  the  cigarette 
ruling  can  stand  on  its  own  feet. 

In  fact,  we  think  the  best  statement  of 

the  Commission's  holding  and  rationale 
is  contained  in  the  summary  paragraph 

introducing  the  "Conclusions"  section  of 
its  opinion : 

There  is,  we  believe,  some  tendency 
to  miss  the  main  point  at  issue  by  con- 

centration on  labels  such  as  the  speci- 
fics of  the  Fairness  Doctrine  or  by 

conjuring  up  a  parade  of  "horrible" 
extensions  of  the  ruling.  The  ruling 
is  really  a  simple  and  practical  one, 
required  by  the  public  interest.  The 

licensee,  who  has  a  duty  "to  operate  in 

the  public  interest" 
*     «     « 

IS  pre- 

senting commercials  urging  the  con- 
sumption of  a  product  whose  normal 

use  has  been  found  by  the  Congress 
and   the   Government  to   represent  a 

34.  Petition  of  Sam  Morris,  11  F.C.C.  197 

(1946).  This  opinion  in  fact  predates  the 
first  formal  articulation  of  the  policies 

now  known  ns  the  "fairness  doctrine"  in 
the  1949  Report  of  the  Commission  in 
the  Matter  of  Editorializing  by  Broadcast 
licensees,  supra  note  33.  But  the  basic 

recjuirement  of  fair  and  balanced  presen- 
tation of  controversial  issues  of  public 

importance  dates  from  decisions  of  the 
old  Radio  Commission  and  from  the  early 

rulings  of  the  FCC.  See  Red  Lion  Broad- 
casting V.  FCC.  supra  note  31,  127  U.S. 

App.D.C.  at  13R-139,  381  F.2d  at  917- 
918,  and  cases  cited  therein. 

35.  The  Commission  observed,  "[I]t  can  at 
least  be  said  that  the  advertising  of  al- 

coholic beverages  can  raise  substantial 

issues  of  public  importance,"  and  conclud- 
ed that  the  issue  of  whether  or  not  to 

drink  "may  assume  the  proportions  of 
a  controverted  issue  of  public  import- 

ance."    11   F.C.C.   at  199.     It   did   not, 

however,  deny  renewal  of  the  respondent 

station's  license  for  failure  to  provide  time 
to  the  temperance  advocates. 

36.  Radio  Television  News  Directors  Ass'n 
v.  United  States   (FCC),  supra  note  32. 

37.  The  Commission  has,  upon  rare  occa- 
sion, identified  specific  issues  it  regards 

as  controversial.  E.g.,  Petition,  of  Sam 
Morris,  supra  note  34;  Robert  Harold 
Scott.  3  P  &  F  Radio  Reg.  259  (1946). 
But  it  has  not  previously  gone  so  far  as 

to  prescribe  the  frequency  with  which  op- 
posing views  must  be  broadcast. 

38.  The  Commission  has  refused  to  require 

reply  time  for  atheists  who  wish  to  re- 
spond to  the  implicit  thei.sm  of  broadcast 

church  services.  Mrs.  Madalyn  Murray, 

5  P  &  F  Radio  Reg.2d  263  (1965).  But 
see,  Robert  Harold  Scott,  supra  note  37. 

39.  Cigarette  Advertising,  supra  note  8,  9 
F.C.C.2d  at  949. 
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serious  potential  hazard 
health.  Ordinarily  the  question  pre- 

sented would  be  how  the  carriage  of 
such  commercials  is  consistent  with 
the  obligation  to  operate  in  the  public 
interest.  In  view  of  the  Legislative 
history  of  the  Cigarette  Labeling  Act, 

that  question  is  one  reserved  for  judg- 
ment of  the  Congress  upon  the  basis 

of  the  studies  and  reports  submitted 

to  it.  *  *  *  But  there  is,  we  think, 
no  question  of  the  continuing  obliga- 

tion of  a  licensee  who  presents  such 
commercials  to  devote  a  significant 

amount  of  time  to  informing  his  listen- 
ers of  the  other  side  of  the  matter — 

that  however  enjoyable  smoking  may 
be,  it  represents  a  habit  which  may 
cause  or  contribute  to  the  earlier  death 
of  the  user.  This  obligation  stems  not 
from  any  esoteric  requirements  of  a 
particular  doctrine  but  from  the  simple 
fact  that  the  public  interest  means 
nothing  if  it  does  not  include  such  a 

responsibility.** 
The  fairness  doctrine,  we  think,  serves 
chiefly  to  put  flesh  on  these  policy  bones 
by  providing  a  familiar  mold  to  define 
the  general  contours  of  the  obligation 
imposed. 

The  attack  on  the  alleged  statutory  au- 

thority for  this  "public  interest"  ruling 
takes  two  forms:  (1)  a  general  denial 
that  the  Commission  has  any  authority 
to  supervise  the  content  of  broadcasting 
under  the  public  interest  standard ;  and 
(2)  an  argument  that  any  delegation  of 
the  power  to  make  ad  hoc  public  interest 
determinations  of  this  kind  is  invalid  for 
want  of  adequate  limiting  standards. 

A.  The  Commission's  authority  over 
broadcast  content  in  general 

Nothing  in  the  Communications  Act  of 

1934  **  expressly  grants  the  Commission 
any  general  authority  over  programming. 
The  most  relevant  provisions  go  no  fur- 

BANZHAF  V.  T.  C.  0.  IO93 
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to  public  ther  than  to  authorize  it  to  grant  and  re- 
new broadcast  licenses  according  to  the 

dictates  of  the  "public  interest,  conven- 
ience, and  necessity."  *^  A  case  could  be 

made,  as  an  abstract  proposition,  that 
this  licensing  power  is  limited  to  policing 
the  traffic  over  the  airwaves  to  prevent 
interference  between  stations  and  per- 

haps to  assure  a  minimum  level  of  tech- 
nical competence.  If  the  question  were 

res  nova,  that  case  would  receive  sub- 
stantial support  from  the  Supreme  Court 

decisions  requiring  a  clear  mandate  for 
regulatory  activity  which  brushes  close- 

ly     against      sensitive      constitutional 

[6]  But  the  argument  was  in  fact 
made  and  rejected  long  ago  in  Nation- 

al Broadcasting  Company  v.  United 
States.**  Justice  Frankfurter,  speaking 
for  the  Court,  said  in  part: 

"An  important  element  of  public  inter- 
est and  convenience  affecting  the  is- 
sue of  a  license  is  the  ability  of  the  li- 

censee to  render  the  best  practicable 
service  to  the  community  reached  by 

his  broadcasts."  Federal  Communica- 
tions Comm.  v.  Sanders  Bros.  Radio 

Slation,  309  U.S.  470.  475,  60  S.Ct.  693, 
697,  84  L.Ed.  869,  1037.  The  Commis- 

sion's licensing  function  cannot  be  dis- 
charged, therefore,  merely  by  finding 

that  there  are  no  technological  objec- 
tions to  the  granting  of  a  license.  If 

the  criterion  of  "public  interest"  were 
limited  to  such  matters,  how  could  the 
Commission  choose  between  two  appli- 

cants for  the  same  facilities,  each  of 
whom  is  financially  and  technically 
qualified  to  operate  a  station?  Since 

the  very  inception  of  federal  regula- 
tion by  radio  [sic],  comparative  con- 

siderations as  to  the  services  to  be 

rendered  have  governed  the  application 

of  the  standard  of  "public  interest, 

convenience,  or  necessity."     »     ♦     » 
40.  Id. 

41.  47  U.S.C.  {  301  et  neq.  (19G4). 

42.  47  U.S.C.  §  307(a),  (d)  (19G4). 

43.  Greene   v.   McElroy.   360   U.S.   474.   70 
S.Ct.  1400,  3  L.Ed.2d  1377  (1959) ;   Kent 

V.  Dulles.  357  U.S.  116,  78  S.Ct.  1113,  2 

L.Kd.2d  1204  (1958);  Hannegan  v.  Ea- 
quire.  Inc..  327  U.S.  146,  66  S.Ct.  456, 
90  L.Ed.  586  (1946). 

44.    319  U.S.   190,   63  S.Ct.  997,  87  L.Ed. 
1344  (1943). 
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The  avowed  aim  of  the  Communica- 
tions Act  of  1934  was  to  secure  the 

maximum  benefits  of  radio  to  all  the 

people  of  the  United  States.  To  that 
end  Congress  endowed  the  Communi- 

cations Commission  with  comprehen- 
sive powers  to  promote  and  realize  the 

vast  potentialities  of  radio.    *    *    * 
These  provisions,  individually  and  in 

the  aggregate,  preclude  the  notion  that 
the  Commission  is  empowered  to  deal 
only  with  technical  and  engineering 

impediments  to  the  "larger  and  more 
effective  use  of  radio  in  the  public  in- 

terest." ** 
In  fact,  neither  courts  nor  Commission 
have  thought  it  had  to  make  its  decisions 

among  competing  applicants  blindfolded 

to  the  content  of  their  programs.**  Both 
the  old  Radio  Commission  and  the  FCC 
have  likewise  refused  to  renew  licenses 

on  the  basis  of  past  programming  not  in 

the  public  interest,*'  and  this  Court  af- 
firmed such  a  refusal  as  long  ago  as 

1931.**  If  agency  power  to  designate 

programming  "not  in  the  public  interest" 
is  a  slippery  slope,  the  Commission  and 
the  courts  started  down  it  too  long  ago 

to  go  back  to  the  top  now  unless  Congress 
or  the  Constitution  sends  them.  But  Con- 

gress has  apparently  specifically  en- 
dorsed this  understanding  of  the  public 

interest.**    And  whatever  the  limits  im- 

45.  Id.  at  217,  63  S.Ct.  at  1010. 

46.  In  Simmons  v.  FCC,  83  U.S.App.D.C. 

262.  264.  169  F.2d  670,  672.  cert,  denied, 
335  U.S.  846,  69  S.Ct.  67,  93  L.Ed.  396 

(1948),  this  court  said : 

[\V]e  are  asked  to  regard  the  Commis- 
sion as  a  kind  of  traffic  officer,  policing 

the    wave    lengths    to    prevent    stations 
from  interfering  with  each  other.     But 

the   Act  does  not   restrict  the  Commis- 

sion merely  to  supervision  of  the  traf- 
fic.    It  puts  upon  the  Commission  the 

burden  of  determining  the  composition 
of  tliat  traffic. 

See  also,   e.g.,    Henry   v.   FCC.   112  U.S. 
App.D.C.  247.  302  F.2d  191,  cert,  denied. 
371  U.S.  821.  83  S.Ct.  37,  9  L.Ed.2d  60 
(1962);   Allen  B.  Dumont  Laboratories  v. 
Carroll.  184  F.2d  153,  156  (3  Cir.  1950) ; 
Bay   State  Beacon  v.   FCC.  84  U.S.App. 

D.C.  216,  171  F.2d  826  (1948).     See  gen- 

erally Note.  "Regulation  of  Program  Con- 
tent by  the  FCC,"  77  Harv.L.Rev,  701 

(1964)  and  numerous  cases  cited  therein. 

Also  noteworthy  in  this  regard  is  the  con- 
curring   opinion    of    Justice    Brennan    in 

Head  v.  New  Mexico  Board  of  Examiners, 
374  U.S.  424.  433,  83  S.Ct.  1759,  10  L. 
Ed.2d983  (1963),  which  grapples  at  length 

with   the   possibility   that   the   FCC's   au- 
thority to  regulate  advertising  content  is 

so  complete  as  to  exclude  any  state  regu- 
lation   in    that    area.      Justice    Brennan 

concludes  that  not  all  state  regulation  is 

excluded,    but    observes    that    Congress's 
'■failure  expressly  to  regulate  nondeceptive 
advertising   surely   does   not   deprive   the 

FCC  of  all  such  jurisdiction     ♦     ♦     ♦ " 
Id.  at  444.  83  S.Ct.  at  1771. 

47.  Community  Broadcasting  Service,  13  V 
&  F  Radio  Reg.  179  (1955) ;    Port  Frere 

Broadcasting  Co.,  5  P  &  F  Radio  Reg. 

1137  (1950);  Trinity  Methodist  Church. 
South  v.  Federal  Radio  Commission,  61 

U.S.App.D.C.  311.  62  F.2d  850  (1932); 
cert,  denied.  288  U.S.  599.  53  S.Ct.  317, 

77  L.Ed.  975  (1933);  KFKB  Broadcast- 
ing Ass'n  V.  Federal  Radio  Commission, 

60  App.D.C.  79,  47  F.2d  670  (1931). 

48.  In  KFKB  Broadcasting  Aas'n,  supra 
note  47,  this  court  uj)held  the  denial  of  a 

license  to  a  station  which  regularly  broad- 

cast a  program  in  which  a  doctor  diag- 
nosed illnesses  and  prescribed  medicines 

on  the  basis  of  symi)toms  described  in 

listeners'  letters.  The  grounds  for  denial 
were  both  that  the  doctor,  who  controlled 

the  station,  was  using  it  for  his  own  pri- 

vate interests  and  also  that  the  "medical 

question  box"  program  was  "inimical  to 
the  public  health  and  safety,  and  for 

that  reason  [was]  not  in  the  public  inter- 
est." 60  App.D.C.  at  80,  47  F.2d  at  672. 

The  court  said : 

It  is  apparent,  we  think,  that  the 
[broadcasting]  business  is  impressed  with 
a  public  interest  and  that,  because  the 

number  of  available  broadcasting  fre- 
quencies is  limited,  the  Commission  is 

necessarily  called  upon  to  consider  the 
character  and  quality  of  the  service  to 

be  rendered.  In  considering  an  applica- 
tion for  a  renewal  of  the  license,  an  im- 

portant consideration  is  the  past  con- 

duct of  the  applicant,  for  "by  their 
fruits  shall  ye  know  them."  Matt. VII  :20. 

Id.  at  81.  47  F.2d  at  672.  Accord,  Trin- 
ity Methodist  Church,  South,  supra  note 

47. 

49.  In  1959.  Congress  amended  the  provision 
requiring   broadcasters    to   provide   equal 
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posed  by  the  First  Amendment,  we  do 
not  think  it  requires  eradicating  every 
trace  of  a  programming  component  from 
the  public  interest  standard."* 

The  power  to  refuse  a  license  on 

grounds  of  past  or  proposed  program- 
ming necessarily  entails  some  power  to 

define  the  stations'  public  interest  obli- 
gations with  respect  to  programming.  It 

is  this  power  to  specify  material  which 
the  public  interest  requires  or  forbids  to 
be  broadcast  that  carries  the  seeds  of  the 
general  authority  to  censor  denied  by  the 
Communications  Act**  and  the  First 
Amendment  alike.  But  elementary  can- 

ons of  administrative  and  constitutional 

law  prevent  the  Commission  from  termi- 
nating a  license  without  giving  reasons 

or  from  condemning  a  station's  overall 
programming  as  inimical  to  the  public 
interest  without  identifying  the  offend- 

ing material  and  particularizing  the  pub- 
lic interest.  And  if  the  Commission  must 

explain  its  view  of  the  public  interest 
when  it  denies  or  revokes  a  license,  it 
may  surely  give  advance  notice  of  its 
views  by  way  of  an  official  ruling  which 
is  subject  to  judicial  review.  Indeed,  in 
some  cases  fairness  to  the  stations  may 

time  to  o|>|>onents  of  cnnditlates  for  pub- 
lic office  wlio  use  thoir  stations,  47  U.S.C. 

f  315  (1064),  in  order  to  exempt  bona  fide 

newscuHtii,    news    interviews,    news    docu- 
mentaries,   etc.,    from    tliat    requirement. 

Id  so  doing   it   included   the   proviso   that 
nothing  in  the  exemption 

shall    be    construed    as    relieving    broad- 
casters,  in  connection  with  the  presen- 

tation   of    newscasts,    news    interviews, 

news     documentaries,     and     on-the-spot 
coverage   of   news   events,    from    the  ob- 
lifiation   iinpo.trd   upon   them   under   this 
chapter  to  operate  in  the  public  interest 
and  to  afford  rea.sonabic  opportunity  for 
the    discussion    of   conflicting    views   on 
issues  of  public  importance. 

73  Stat.  557    (1959),  47  U.S.C.  S  315(a) 
(19G4)    (emphasis    added).      At    the    very 

least,  this  language  appears  to  be  an  ac- 
knowledgment of  and  acquiescence  in  the 

settled  Commission  and  judicial  construc- 
tion that  the  public  interest  standard  ap- 

plies to  program  content. 

50.  Infra,  Part  III. 

51.  Section  326  of  the  Communications  Act 
of  1034  provides : 

require  some  advance  warning  of  their 
responsibilities. 

[7]  Thus,  in  applying  the  public  in- 
terest standard  to  programming,  the 

Commission  walks  a  tightrope  between 
saying  too  much  and  saying  too  little. 
In  most  areas  it  has  resolved  this  dilem- 

ma by  imposing  only  general  affirmative 
duties — €.  g.,  to  strike  a  balance  between 
the  various  interests  of  the  community," 
or  to  provide  a  reasonable  amount  of  time 
for  the  presentation  of  programs  devoted 

to  the  discussion  of  public  issues.*'  The 
licensee  has  broad  discretion  in  giving 
specific  content  to  these  duties,  and  on 
application  for  renewal  of  a  license  it  is 
understood  the  Commission  will  focus  on 
his  overall  performance  and  good  faith 
rather  than  on  specific  errors  it  may  find 
him  to  have  made."  In  practice,  the 
Commission  rarely  denies  licenses  for 
breaches  of  these  duties.**  Given  its 
long-established  authority  to  consider 
program  content,  this  general  approach 
probably  minimizes  the  dangers  of  cen- 

sorship or  pervasive  supervision. 

In  other  areas,  however,  the  Commis- 
sion has  on  occasion  imposed  more  spe- 
cific duties  or  found  specific  programs  or 

Nothing  in  this  chapter  shall  be  under- 
stood or  construed  to  give  the  Commis- 

sion the  power  of  censorship  *  •  *, 
and  no  regulation  or  condition  shall  be 
promulgated  or  fixed  by  the  Commission 
which  shall  interfere  with  the  right  of 

free  speech  by  means  of  radio  communi- 
cation. 

47  U.S.C.  i  326  (1964). 

52.  Editorializing    by    Broadcast    Licensees, 

$upra  note  33.  13  FX:C  at  1247-48. 

53.  Id.  at  1240. 

54.  Id.  at  1251-1252. 

55.  "Generally,  where  objectionable  matter 
has  been  broadcast  in  particular  instanc- 

es, renewal  of  licenses  has  been  granted, 
usually  upon  a  showing  that  program 
services  were  otherwise  meritorious  and 

in  the  public  interest  and  the  objection- 

able matter  discontinued.  •  •  •  " 
Note,  "Governmental  Regulation  of  the 
Program  Content  of  Television  Broadcast- 

ing." 10  G.W.L.REV.  312.  317  (1950). 
See  also  Note.  "Regulation  of  Program 

Content  by  tlie  FCC,"  supra  note  46,  at 
703-704. 
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advertisements  to  be  contrary  to  the  pub- 
lic interest.**  Such  rulings  must  be  close- 
ly scrutinized  lest  they  carry  the  Com- 

mission too  far  in  the  direction  of  the 
forbidden  censorship.  But  particularity 
is  not  in  itself  a  vice;  indeed,  in  some 
circumstances  it  may  serve  to  limit  an 
otherwise  impermissibly  broad  intrusion 

upon  a  licensee's  individual  responsibility 
for  programming. 

B. The  authority  for  the  cigarette 
riding  in  particular 

[8-10]  Thus,  in  the  context,  of  the 
Communications  Act  as  it  has  long  been 
understood,  we  do  not  think  that  public 
interest  rulings  relating  to  specific  pro- 

gram content  invariably  amount  to  "cen- 
sorship" within  the  meaning  of  the  Act.*' 

However,  there  is  high  risk  that  such 

rulings  will  reflect  the  Commission's  se- 

lection among  tastes,  opinions,  and  value 
judgments,  rather  than  a  recognizable 
public  interest.  Especially  with  First 
Amendment  issues  lurking  in  the  near 

background,  the  "public  interest"  is  too 
vague  a  criterion  for  administrative  ac- 

tion unless  it  is  narrowed  by  definable 

standards."^ 
[11]  The  ruling  before  us  neither 

forbids  nor  requires  the  publication  of 
any  specific  material.  But  as  an  exten- 

sion of  the  fairness  doctrine  it  is  an  un- 

usual limitation  of  the  licensee's  discre- 
tion. And  as  an  independent  public  in- 
terest ruling  it  requires  independent  sup- 
port. We  cannot  uphold  it  merely  on  the 

ground  that  it  may  reasonably  be  thought 
to  serve  the  public  interest. 

Whatever  else  it  may  mean,  however, 
we  think  the  public  interest  indisputably 

includes  the  public  health.''*     There  is 

56.  E.  g..  Petition  of  Sam  Morris,  supra 
note  34;  Robert  Hurold  Scott,  supra  note 

37;  KFKB  Broadcasting  Ass'n  v.  Fed- 
eral Radio  Commission,  Trinity  Methodist 

Church,  South  v.  FCC,  and  Tort  Frere 
Broadcasting  Co.,  all  supra  note  47 ;  Mile 
High  Station,  Inc.,  20  V  &  F  Radio  Reg. 
345  (1900);  WSBC,  Inc.,  2  F.C.C.  293 
(1936);  Oak  Leaves  Broadcasting,  2  F. 
C.C.  298  (193G) ;  Farmers  &  Bankers 
Life  Insurance  Co.,  2  F.C.C.  455  (1936) ; 

and  cases  cited  in  Note,  "Governmental 
Regulation  of  the  Program  Content  of 

Television  Broadcasting,"  supra  note  55, 
at  317  n.  27,  317-318  n.  28. 

57.  See  note  51,  supra.  It  is  not  clear 
whether  Congress  originally  thought  that 
such  rulings  as  to  program  content  would 

constitute  "censorship."  See  Note,  46 
Harv.L-Rev.  987.  990  (1933).  But  in 
view  of  the  settled  administrative  practice 
of  issuing  such  rulings  and  opinions,  the 
doubtful  issue  of  construction  must  be  re- 

solved in  the  negative.  See  Note,  "Reg- 
ulation of  Program  Content  by  the  FCC," 

supra  note  46,  at  715. 

58.  The  Supreme  Court  has  suggested  that 

the  "public  interest"  standard  may  be 
narrowed  by  interpreting  it  in  the  light 

of  "its  context,  *  •  ♦  the  nature  of 
radio  transmission  and  reception,  [and] 

•  *  *  the  scope,  character,  and  quality 
of  services  *  *  ♦."  Federal  Radio 
Commission  v.  Nelson  Brothers  Bond  & 

Mortgage  Co.,  289  U.S.  266,  285,  53  S. 
Ct.  627,  636,  77  L.Ed.  1166,  89  A.L.R. 
406  (1933).     While  these  criteria  may  be 

sufficiently  precise  administrative  stand- 
ards to  govern  regulation  of  technical  per- 

formance and  selection  among  competing 

applicants,  however,  we  think  they  are 
too  amorplious,  without  more,  to  support 
supervision  over  programming. 

59.  Petitioners  WTRB^-TV  and  the  National 
Association  of  Broadcasters  argue  that, 
if  the  FCC  has  any  authority  with  respect 
to  advertising,  it  can  apply  only  the  more 
specific  standard  Congress  has  established 
to  guide  the  Federal  Trade  Commission, 

which  they  say  is  vested  with  "primary" 
authority  to  regulate  advertising.  Thus, 

they  would  limit  the  FCC's  role  to  polic- 
ing "unfair  methods  of  competition 

♦  •  *  and  unfair  or  deceptive  acts  or 

practices,"  Federal  Trade  Commission  Act 
§  5  (1914),  15  U.S.C.  §  45(a)  (1964),  at 
least  absent  any  considerations  peculiar 
to  broadcasting.  Their  sole  authority  for 

that  proposition  is  FCC  v.  American 
Broadcasting  Co.,  347  U.S.  284,  74  S.Ct. 
593,  98  L.Ed.  699  (1954).  That  case, 
however,  is  not  in  point.  There,  the  FCC 
had  adopted  regulations  disapproving  of 

give-away  programs  on  the  ground  that 
they  were  "lotteries"  within  the  meaning 
of  federal  prohibitory  statutes.  The  Su- 

preme Court  reversed  on  the  ground  that 

the  FCC  had  misread  the  criminal  stat- 
utes, but  that  reversal  did  not  in  itself 

preclude  FCC  authority  to  prohibit  such 
programs  as  inconsistent  with  the  public 
interest.  SEC  v.  Chenery  Corp.,  318  U.S. 

80,  63  S.Ct.  454,  87  L.Ed.  626  (1943). 
In  any  case,  the  standard  of  the  Federal 
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perhaps  a  broader  public  consensus  on 
that  value,  and  also  on  its  core  meaning, 
than  on  any  other  likely  component  of 
the  public  interest.  The  power  to  protect 
the  public  health  lies  at  the  heart  of  the 

states'  police  power.  It  has  sustained 
many  of  the  most  drastic  exercises  of 

that  power,  including  quarantines,  con- 
demnations, civil  commitments,  and  com- 

pulsory vaccinations.  Likewise,  public 
health  concerns  now  support  a  sizable 
portion  of  the  civilian  federal  bureauc- 

racy. The  public  health  has  in  effect 
become  a  kind  of  basic  law,  both  justify- 

ing new  extensions  of  old  powers  and 

evoking  the  legitimate  concern  of  govern- 
ment wherever  its  regulatory  power  oth- 

erwise extends. 

[12]  The  Radio  Commission,  prede- 
cessor to  the  FCC,  assumed  with  judicial 

approval  and  without  question  that 

broadcasting  of  specious  medical  infor- 
mation was  not  in  the  public  interest.*^ 

In  the  Communications  Act  of  1934,  Con- 

gress transferred  the  Radio  Commission's 
authority  to  license  in  the  "public  inter- 

est, convenience  and  necessity"  to  the 
FCC,**  which  has  also  ruled  specific  con- 

troversial health  claims  to  be  not  in  the 

public  interest.**  Given  the  premise  that 
the  "public  interest"  may  include  some 
of  the  content  as  well  as  the  technical 
quality  of  broadcasting,  we  are  satisfied 
that  it  includes  the  public  health.  But 
were  there  any  initial  doubt,  in  the  ab- 

sence of  evidence  to  the  contrary  we 
think  Congress  must  be  deemed  to  have 
acquiesced  in  the  determinations  to  that 
effect  of  both  Commissions  on  a  matter 

of  such  basic  and  universally  recognized 
importance. 

Trade  Act  is  applicnble  only  to  regulation 

of  advertising.  While  the  obligations  im- 
posed under  the  cigarette  ruling  arise 

from  and  are  conditioned  u|>on  the  broad- 
casting of  cigarette  advertising,  the  ruling 

does  not  regulate  advertising.  Rather,  it 
has  the  effect  of  regulating  stations  which 
carry  advertising  by  requiring  them  to 
inform  the  public. 

60.    KFKB    Broadcasting    Ass'n   v.    Federal 
Radio  Commission,  supra  note  47. 

61     47U.S.C.  8  307  (1964). 
405  F.2d— <)9V% 

The  public  health  standard  removes 
much  of  the  vagueness  and  over-breadth 
attending  the  standard  of  the  public 
interest.  But  we  are  not  prepared  to  say 
that  the  Commission  is  authorized  to  con- 

demn every  broadcast  which  might,  with- 
out arbitrariness  or  caprice,  be  thought 

to  pose  some  danger  to  the  public  health. 
Even  the  relatively  precise  concept  of 
the  public  health  is  murky  at  the  fringes, 

and  in  some  cases  what  is  concededly  op- 
timal health  majr  be  a  less  important  pub- 

lic value  than  other  conflicting  interests. 
Finally,  the  Commission  itself  has  no 
special  expertise  to  make  it  the  appro- 

priate arbiter  of  controversies  over 
whether  particular  broadcasting  is  dan- 

gerous to  health. 

But  the  ruling  on  cigarette  advertising 
is  vulnerable  to  none  of  these  objections 

against  a  broad  mandate  to  the  Commis- 
sion to  consider  the  public  health."  The 

danger  cigarettes  may  pose  to  health  is, 
among  others,  a  danger  to  life  itself.  As 

the  Commission  emphasized,  it  is  a  dan- 
ger inherent  in  the  normal  use  of  the 

product,  not  one  merely  associated  with 
its  aljuse  or  dependent  on  intervening 
fortuitous  events.  It  threatens  a  sub- 

stantial body  of  the  population,  not  mere- 
ly a  peculiarly  susceptible  fringe  group. 

Moreover,  the  danger,  though  not  estab- 
lished beyond  all  doubt,  is  documented  by 

a  compelling  cumulation  of  statistical  evi- 
dence. The  only  member  of  the  Commis- 

sion to  express  doubts  about  the  validity 
of  its  ruling  had  no  doubts  about  the 

validity  of  its  premise  that,  in  all  prob- 
ability, cigarettes  are  dangerous  to 

health:** 
62.  WSBC.  Inc.,  Oak  Leaves  Broadcasting, 

Inc.,  Farmers  &  Bankers  Life  Insurance 
Co.,  all  supra  note  50. 

63.  We  agree  with  the  Commission  that 

"cigarette  advertising  presents  a  unique 

situation,"  and  we  note  that  the  Commis- 
sion "do[es]  not  now  know"  of  any  other 

advertised  product  which  would  warrant 

a  comparable  ruling.  Cigarette  Advertis- 
ing, supra  note  8,  9  F.C.C.2(I  at  943. 

64.  The  Commission  correctly  noted  that  it 

"is  not  the  proper  arbiter  of  the  scientific 
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Cigarette  smoking  is  a  substantial  haz- 
ard to  the  health  of  those  who  smoke 

which  increases  both  with  the  number 
of  cigarettes  smoked  and  with  the 
youthfulness  when  smoking  is  started. 
Cigarette  smoking  increases  both  the 
likelihood  of  the  occurrence  and  the 

seriousness  of  the  consequences  of  var- 
ious types  of  cancer,  of  cardiovascular 

failures  and  of  numerous  other  patholo- 
gies of  smokers.  These  conclusions  are 

established  by  overwhelming  scientific 

evidence,  by  the  findings  of  Govern- 
ment agencies,  and  by  Congressional 

reports  and  statute.  *  *  *  The  evi- 
dence on  this  subject  is  not  conclusive, 

but  scientific  evidence  is  never  conclu- 
sive. All  scientific  conclusions  are 

probablistic  (sic)  *  *  *  Further- 
more, law  does  not  and  cannot  demand 

conclusive  proof.     Even   in   a  capital 

case,  the  law  requires  only  proof  be- 

yond a  reasonable  doubt.    *    *    *    The 
evidence  as  to  the  dangers  of  cigarette 
smoking  to  the  smoker  is  clearly  be- 

yond  a   mere   preponderance  and  ap- 
proaches   proof   beyond    a    reasonable 

doubt.«5 Finally,    the    Commission    expressly    re- 
fused to  rely  on  any  scientific  expertise 

of  its  own.**     Instead,  it  took  the  word 

of  the  Surgeon  General's  Advisory  Com- 
mittee,*'   whose    findings    had    already 

been  adopted  in  substance  by  the  Depart- 
ment   of    Health,    Education    and    Wel- 

fare,** the  Federal  Trade  Commission,*** 
and  the  Senate  Commerce  Committee,'* 
and  had  in  addition  been  recognized  and 

acted  upon  by  Congress  itself  in  the  Cig- 
arette Labeling  Act. 

In  these  circumstances,  the  Commis- 
sion   could    reasonably    determine    that 

and  medical  issue  •  •  ♦  and  of  course 

has  not  sought  to  resolve  it."  Id.  at  949. 
But  the  "controversial  issue"  to  which  its 
ruling  is  addressed  is  not  whether  ciga- 

rette smoking  is  dangerous,  hut  whether, 
in  view  of  its  authoritatively  documented 

dangers,  it  is  desirahle : 
It  comes  down,  we  think,  to  a  simple 

controversial  issue :  the  cigarette  com- 
mercials are  conveying  any  number  of 

reasons  why  it  appears  desirable  to 
smoke,  but  understandably  do  not  set 
forth  the  reasons  why  it  is  not  desirable 
to  commence  or  continue  smoking.  It 

is  the  affirmative  presentation  of  smok- 
ing as  a  desirable  habit  which  consti- 

tutes the  viewpoint  others  desire  to 

oppose. Id.  at  939. 

65.  Id.,  concurring  opinion  of  Commissioner 

Loevinger  at  952-953. 

66.  See  note  64,  supra. 

67.  On  January  11,  1964,  the  report  of  the 

Surgeon  General's  Advisory  Committee 
concluded  that  cigarette  smoking  contrib- 

utes substantially  to  mortality  from,  cer- 
tain specific  diseases  and  to  the  overall 

death  rate.  The  Committee  recommended 

that  "cigarette  smoking  is  a  health  haz- 
ard of  sufficient  imiwrtance  in  the  United 

States  to  warrant  appropriate  remedial 

action." CigaT-ette  Advertising,  supra  note  8,  Ap- 
pendix A  at  950. 

68.  The  Department  promptly  established 
the  National  Interagency  Council  on 
Smoking  and  Health  in  order,  inter  alia, 
to 

use  its  professional  talents  to  bring  to 

the  Nation — particularly  the  young — an 
increasing  awareness  of  the  health  haz- 

ards of  cigarette  smoking.  »  *  • 
Id.,  Appendix  A  at  951.  In  1967,  HEW 

also  released  the  Surgeon  General's  "Re- 
port on  Current  Information  on  the 

Health  Consequences  of  Smoking,"  which 
reaffirmed  the  conclusions  of  the  1964 

Report,  supra  note  67,  on  the  basis  of 
more  than  2,000  subsequent  research 

studies.  This  re|>ort  asserted  that  ciga- 
rette smokers  liave  substantially  higher 

death  and  disability  rates  than  comparable 

non-smokers  and  that  a  substantial  num- 
ber of  earlier  deaths  and  disabilities  would 

not  have  occurred  if  the  victims  had  never 

smoked.     Id.  at  936-937. 

69.  Note  20,  supra. 

70.  While  there  remain  [sic]  a  substantial 

number  of  individual  physicians  and  sci- 
entists— the  Commerce  Committee  received 

testimony  from  39  of  them — who  do  not 
believe  that  it  has  been  demonstrated  sci- 

entifically that  smoking  causes  lung  can- 
cer or  other  diseases,  no  prominent  medi- 
cal or  scientific  body  undertaking  a  sys- 

tematic review  of  the  evidence  has  reached 

conclusions  oppo.sed  to  those  of  the  Sur- 

geon General's  Advisory  Committee. 
S.Rep.No.  195,  89th  Cong.,  1st  Sess.,  p.  3 

(1965). 
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news  broadcasts,  private 
mental  educational  progranns,  the  infor- 

mation provided  by  other  media,  and  the 
prescribed  warnings  on  each  cigarette 
pack,  inadequately  inform  the  public  of 
the  extent  to  which  its  life  and  health  are 
most  probably  in  jeopardy.  The  mere 
fact  that  information  is  available,  or  even 
that  it  is  actually  heard  or  read,  does  not 
mean  that  it  is  effectively  understood.  A 

man  who  hears  a  hundred  "yeses"  for 
each  "no,"  when  the  actual  odds  lie  heav- 

ily the  other  way,  cannot  be  realistically 
deemed  adequately  informed.  Moreover, 
since  cigarette  smoking  is  psychologically 
addicting,  the  confirmed  smoker  is  likely 

to  be  relatively  unreceptive  to  informa- 
tion about  its  dangers;  his  hearing  is 

dulled  by  his  appetite.  And  since  it  is  so 
much  harder  to  stop  than  not  to  start,  it 
is  crucial  that  an  accurate  picture  be  com- 

municated to  those  who  have  not  yet 
begun. 

Thus,  as  a  public  health  measure  ad- 
dressed to  a  unique  danger  authenticated 

by  official  and  congressional  action,  the 
cigarette  ruling  is  not  invalid  on  account 
of  its  unusual  particularity.  It  is  in  fact 
the  product  singled  out  for  special  treat- 

ment which  justifies  the  action  taken. 

In  view  of  the  potentially  grave  conse- 
quences of  a  decision  to  continue — or 

above  all  to  start — smoking,  we  think  it 
was  not  an  abuse  of  discretion  for  the 

Commission  to  attempt  to  insure  not  only 
that  the  negative  view  be  heard,  but  that 
it  be  heard  repeatedly.  The  Commission 
has  made  no  effort  to  dictate  the  content 

of  the  required  anti-cigarette  broadcasts. 
It  has  emphasized  that  the  responsibility 
for  content,  source,  specific  volume,  and 
precise  timing  rests  with  the  good  faith 
discretion  of  the  licensee.'* 

[13]  The  cigarette  ruling  does  not 
convert  the  Commission  into  either  a  cen- 

sor or  a  big  brother.  But  we  emphasize 
that  our  cautious  approval  of  this  par- 

ticular decision  does  not  license  the  Com- 
mission to  scan  the  airwaves  for  offen- 

'•■    Cijcarette  Advertising,  lupra   note  8,   at 941-942. 
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with  no  more  discrimin- 

ating a  lens  than  the  "public  interest"  or 
even  the  "public  health." 
III.    The  First  Amendment 

It  is  difficult  to  separate  the  First 
Amendment  question  from  the  question 

of  the  Commission's  authority.  Section 
326  of  the  Communications  Act  expressly 

provides  that  "no  regulation  or  condition 
shall  be  promulgated  or  fixed  by  the  Com- 

mission which  shall  interfere  with  the 
right  of  free  speech  by  means  of  radio 

communication."  '*  It  might  reasonably 
be  thought  that  "the  right  of  free 
speech,"  is  shorthand  for  the  First 
Amendment.  But  since  constructions  of 
the  First  Amendment  have  broadened 
since  1934,  and  inasmuch  as  the  First 
Amendment  argument  advanced  in  this 

case  challenges  a  long-settled  construc- 
tion of  the  Act,  we  treat  the  constitution- 

al question  separately  for  purposes  of 
analysis. 

A.     Regulation  of  broadcast  content 
under  the  First  Amendment 

in  general 

[14]  Interveners  NBC,  et  al.  argue 

co'gently  that  the  public  interest  standard 
cannot  constitutionally  now  include  any 
component  of  program  content.  They  say 
the  First  Amendment  obviously  would 
not  tolerate  administrative  supervision  of 
the  material  published  by  the  newspaper 
press.  The  radio  press  was  initially 
treated  differently  only  because  (1)  pe- 

culiar technical  factors  require  a  police- 
man to  prevent  interference  between  dif- 

ferent stations,  and  (2)  the  then  avail- 
able broadcasting  channels  were  so  lim- 

ited in  number  that  the  Commission  could 
hardly  ignore  all  considerations  of  the 
nature  and  quality  of  programming  in 
choosing  among  applicants.  The  first 
reason  does  not  justify  supervision  of 
content,  they  say,  and  the  second,  if  ever 
sufficient,  is  an  anachronism  now  that 
the  available  channels  often  outnumber 

the  applicants  and  the  broadcasting  sta- 
tions serving  most  areas  far  outnumber 

72.    Supra  note  51. 
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the  newspapers.'^  Accordingly,  in  their 
view  the  First  Amendment  now  limits 

the  Commission's  licensing  discretion  to 
technological  considerations ;  the  content 

of  broadcasting,  like  that  of  the  publish- 
ing press,  must  be  left  entirely  to  the  li- 

censees and  ultimately  to  the  market. 

This  argument  has  considerable  force. 
First  Amendment  complaints  against 
FCC  regulation  of  content  are  not  ade- 

quately answered  by  mere  recitation  of 
the  technically  imposed  necessity  for 
some  regulation  of  broadcasting  and  the 

conclusory  propositions  that  "the  public 
owns  the  airwaves"  and  that  a  broadcast 
license  is  a  "revocable  privilege."  '*  It 
may  well  be  that  some  venerable  FCC 
policies  cannot  withstand  constitutional 
scrutiny  in  the  light  of  contemporary  un- 

derstanding of  the  First  Amendment  and 
the  modern  proliferation  of  broadcasting 
outlets. 

On  the  other  hand,  we  cannot  solve 
such  complex  questions  by  replacing  one 
set  of  shibboleths  with  another.  The 

First  Amendment  is  unmistakably  hostile 
to  governmental  controls  over  the  content 

of  the  press,'*  but  that  is  not  to  say  that 
it  necessarily  bars  every  regulation  which 

in  any  way  affects  what  the  newspapers 
publish.  Even  if  it  does,  there  may  still 
be  a  meaningful  distinction  between  the 
two  media  justifying  different  treatment 
under  the  First  Amendment.  Unlike 
broadcasting,  the  written  press  includes 
a  rich  variety  of  outlets  for  expression 
and  persuasion,  including  journals, 
pamphlets,  leaflets,  and  circular  letters, 
which  are  available  to  those  without  tech- 

nical skills  or  deep  pockets.'*  Moreover, 
the  broadcasting  medium  may  be  differ- 

ent in  kind  from  publishing  in  a  way 
which  has  particular  relevance  to  the  case 
at  hand.  Written  messages  are  not  com- 

municated unless  they  are  read,  and  read- 
ing requires  an  affirmative  act.  Broad- 

cast messages,  in  contrast,  are  "in  the 
air."  In  an  age  of  omnipresent  radio, 
there  scarcely  breathes  a  citizen  who 
does  not  know  some  part  of  a  leading 
cigarette  jingle  by  heart.  Similarly,  an 
ordinary  habitual  television  watcher  can 

avoid  these  commercials  only  by  fre- 
quently leaving  the  room,  changing  the 

channel,  or  doing  some  other  such  af- 
firmative act.  It  is  difficult  to  calculate 

the  subliminal  impact  of  this  pervasive 

propaganda,  which  may  be  heard  even  if 
not  listened  to,  but  it  may  reasonably  be 

73.  See  Radio  Television  News  Directors 

Ass'n  V.  United  States  (FCC)  supra,  note 
32,  400  F.2d  pp.  lOlR-1020,  where  the 
Seventh  Circuit  declared  that  the  histori- 

cal distinction  between  press  and  broad- 

casting is  untenable  for  I;"^rst  Amendment 
purposes. 

74.  See  G.  Robinson,  The  FCC  and  the 
First  Amendment :  Observations  on  40 

Years  of  Radio  and  Television  Regula- 
tions, 52  Minn.L.Rev.  67.  152  (1967). 

75.  F!.g.,  Near  v.  State  of  Minnesota,  ex  rel. 
Olson.  283  U.S.  697,  51  S.Ct.  625.  75  L. 
Ed.  1357  (1931). 

76.  It  has  also  been  suggested  that  a  dif- 
ference in  the  working  of  the  market 

mechanism  in  the  two  media  may  justify 
a  difference  in  the  scoi)e  of  permissible 
regulation  under  the  First  Amendment. 

It  is  in  a  newspaper's  economic  interest, 
it  is  said,  to  include  features  which  may 

appeal  only  to  a  limited  or  specialized 
audience.  The  cost  of  adding  a  page  to 
include  special  features  is  relatively  small 

compared  to  the  advertising  and  subscrip- 
tion revenue  which  may  be  expected  from 

the  resulting  increase  in  circulation.  But 
a  broadcaster  can  appeal  to  only  one 
audience  at  a  time.  If  he  devotes  an  hour 

to  programs  appealing  to  a  minority  taste, 
he  foregoes  the  chance  to  comi)ete  for  the 
greater  advertising  revenues  consequent 

uiwn  reaching  a  larger  audience.  Accord- 
ingly, it  may  be  that  even  ncwsi>ai)er 

monopolies  are  more  likely  than  broad- 
casters to  serve  the  entire  public  without 

regulatory  prodding.  See  Note,  "Regula- 
tion of  Program  Content  by  the  FCC," 

supra  note  46,  at  714.  For  support  from 

economists  for  the  proposition  that  broad- 
casters will  compete  for  the  majority 

audience  at  the  expense  even  of  a  sizable 
minority  taste,  see  J.  Dirlam  and  A. 

Kahn,  The  Merits  of  Reserving  the  Cost- 
Savings  from  Domestic  Communications 
Satellites  for  Support  of  Educational 

Television,    77   Yale    L.J.   494,   515-517 
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thought  greater  than  the  impact  of  the 
written  word." 

B.  Constitutionality  of  the  cigarette 
ruling  in  particular 

[15]  These  considerations  are  at  least 
sufficient  to  convince  us  that  we  are  not 

obliged  simply  to  "invalidate  the  entire 
course  of  broadcasting  development"  '* 
with  no  inquiry  into  the  particulars  of 
the  ruling  before  us.  Rather,  we  think 
the  proper  approach  to  the  difficult  First 
Amendment  issues  petitioners  raise  is  to 
consider  them  in  the  context  of  individual 
regulatory  policies  and  practices  on  a 
case-by-case  basis.  On  this  approach, 
since  the  narrow  public  health  power 
which  supports  the  cigarette  ruling  does 

not  "sweep  ♦  *  ♦  widely  and  *  * 
indiscriminately"  across  protected  free- 

doms,'* the  constitutional  question  before 
us  is  only  whether  the  Communications 
Act,  construed  to  authorize  a  public 
health  ruling  in  the  circumstances  of  this 
case,  offends  the  First  Amendment.  And 
whatever  the  constitutional  infirmities  of 
other   regulations   of   programming,   we 

V.  F.  C.  0.  1101 
d  1082  (1968) 

are  satisfied  that  the  cigarette  ruling 
does  not  abridge  the  First  Amendment 
freedoms  of  speech  or  press.  We  reach 
this  conclusion  in  the  light  of  the  follow- 

ing considerations: 

(1)  The  cigarette  ruling  does  not  ban 
any  speech.  In  traditional  doctrinal 
terms,  the  constitutional  argument 
against  it  is  only  that  it  may  have  a 

"chilling  effect"  on  the  exercise  of  First 
Amendment  freedoms  by  making  broad- 

casters more  reluctant  to  carry  cigarette 
advertising. 

(2)  The  speech  which  might  conceiv- 
ably be  "chilled"  by  this  ruling  barely 

qualifies  as  constitutionally  protected 

"speech."  It  is  established  that  some  ut- 
terances fall  outside  the  pale  of  First 

Amendment  concern.*®  Many  cases  in- 
dicate that  product  advertising  is  at  least 

less  rigorously  protected  than  other 
forms  of  speech."'  Promoting  the  sale  of 
a  product  is  not  ordinarily  associated 
with  any  of  the  interests  the  First 
Amendment  seeks  to  protect.  As  a  rule, 
it  does  not  affect  the  political  process. 

77.  The  effectiveness  of  the  television  com- 
mercial is  linrdly  disputed,  for  it  alone 

appeals  to  both  of  mun's  most  receptive 
senses — hearing  and  seeins.  •  •  •  Tsy- 
chologicnl  memory  exiierimenta  indicate 
strongly  that  i>eople  tend  to  remember 

advertising  niessages  presented  by  a  com- 
bination of  visual  and  auditory  methods 

significantly  more  than  those  presented  by 
either  method  nione.  See  eg ,  Klliott, 

Memory  for  Visual  Autlitory,  and  Visual- 
Auditory  Material,  29  Archives  of  Py8- 
CHOLOCY  No.  199.  at  52-54  (1936). 

Note,  "Illusion  or  Deception:  The  Use  of 
'Props'  and  'Mock-ups'  in  Television  Ad- 

vertising." 72  Yale  L.J.  145,  15G  n.  46 
(1962).  See  generally,  V.  Packard,  The 
Hidden  Persuaders  (1957). 

78.  Note,  "Hegulation  of  Program  Content 
by  the  FCC,"  supra  note  4(J.  at  715. 

79.  Aptheker  v.  Secretary  of  State.  378  U. 
S.  500.  514,  »4  S.Ct.  1659,  12  L.Ed.2d 
992  (1904). 

80.  Chaplinsky  v.  .New  Ilamiwhire.  315  T'.S. 
568.  62  S.Ct.  766.  86  L.Kd.  1031  (1942); 
Roth  v.  United  States.  354  U.S.  476.  77 

S.Ct.  1304,  1  r..l':d.2d  1498  (1957). 

81.  Valentine  v.  Chrestensen,  310  U.S.  52, 
62    S.Ct.    920,    80    L.Ed.    1262    (1942); 

Rreard  v.  City  of  Alexandria,  341  U.S. 
022.  642.  71  S.Ct.  920.  95  L.Ed.  1233. 
35  A.I-.K.2d  335  (1051);  Murdock  v. 

Pennsylvania,  319  I'.S.  105.  110-111,  63 
S.Ct.  870.  87  L.Kd.  1292  (1943);  Martin 
V.  City  of  Struthers.  319  U.S.  141.  142 
n.  1.  63  S.Ct.  862.  87  L.Ed.  1313  (1943)  ; 
Jamison  v.  Texas.  318  U.S.  413.  417,  63 
S.Ct.  669.  87  L.Ed.  869  (1943).  In 

Head  v.  New  Mexico  Board  of  Exami- 
ners, the  Supreme  Court  upheld  as  a 

health  measure  a  state  law  prohibiting 

price-advertising  by  optometrists.  374 
U.S.  424.  83  S.Ct.  1759.  10  L.F:d.2d  983 
(1963).  It  did  not  reach  the  First 

Amendment  question  bc«'ause  that  ques- 
tion had  not  been  pro|>crly  raised  in  the 

state  court.  Id.  at  433  n.  12,  183  .S.Ct. 
1759.  However,  in  a  lengthy  concurring 
opinion,  supra  note  46.  Justice  Brcnnan 

considered  the  princi|ml  issue  to  be  wheth- 
er in  the  Communications  Act  Congress 

had  occupied  the  field  of  regulation  of 
broadcast  advertisinR.  Id.  at  433  et  $cq., 
83  S.Ct.  1759.  There  was  no  dissent. 

The  Court's  collective  treatment  of  this 
case  strongly  discounts  the  possibility  that 
it  thought  such  regulation  |x>ses  serious 
constitutional  problems. 
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does  not  contribute  to  the  exchange  of 
ideas,  does  not  provide  information  on 
matters  of  public  importance,  and  is  not, 

except  perhaps  for  the  ad-men,  a  form  of 
individual  self-expression.  It  is  rather  a 
form  of  merchandising  subject  to  limita- 

tion for  public  purposes  like  other  busi- 
ness practices.  In  the  instant  case,  this 

argument  is  not  dispositive  because  the 
cigarette  ruling  was  premised  on  the  fact 
that  cigarette  advertising  implicitly 
states  a  position  on  a  matter  of  public 

controversy.  But  though  this  advertis- 
ing strongly  implies  that  cigarette  smok- 
ing is  a  desirable  habit,  petitioners  have 

correctly  insisted  that  the  advertisements 

in  question  present  no  information  or  ar- 
guments in  favor  of  smoking  which 

might  contribute  to  the  public  debate. 

Accordingly,  even  if  cigarette  commer- 
cials are  protected  speech,  we  think  they 

are  at  best  a  negligible  "part  of  any  ex- 
position of  ideas,  and  are  of  *  *  * 

slight  social  value   as  a  step   to  truth 
*      *      *  "  82 

(3)  In  any  event,  the  danger  that  even 

this  marginal  "speech"  will  be  signifi- 
cantly chilled  as  a  result  of  the  ruling  is 

probably  itself  marginal.  We  cannot,  of 
course,  undertake  an  economic  analysis 

to  determine  the  probability  that  the  vol- 
ume of  cigarette  advertising  over  radio 

and  television  will  decline.  We  can  say 
with  fair  certainty,  however,  that  the 

cigarette  manufacturers'  interest  in  sell- 
ing their  product  guarantees  a  continued 

resourceful  effort  to  reach  the  public. 
We  note  also  that  cigarette  advertising 

accounts  for  a  sizable  portion  of  broad- 

casting revenues,*^  and  we  think  it  at 
best  doubtful  that  many  stations  will  re- 

fuse to  carry  cigarette  commercials  in 
order  to  avoid  the  obligations  imposed 

by  the  ruling.** 
(4)  Even  if  some  valued  speech  is  in- 

hibited by  the  ruling,  the  First  Amend- 
ment gain  is  greater  than  the  loss.  A 

primary  First  Amendment  policy  has 
been  to  foster  the  widest  possible  debate 
and  dissemination  of  information  on  mat- 

ters of  public  importance.**  That  policy 
has  been  pursued  by  a  general  hostility 
toward  any  deterrents  to  free  expression. 
The  difficulty  with  this  negative  ap- 

proach is  that  not  all  free  speakers  have 
equally  loud  voices,  and  success  in  the 
marketplace  of  ideas  may  go  to  the  advo- 

cate who  can  shout  loudest  or  most  often. 
Debate  is  not  primarily  an  end  in  itself, 
and  a  debate  in  which  only  one  party  has 
the  financial  resources  and  interest  to 
purchase  sustained  access  to  the  mass 
communications  media  is  not  a  fair  test 

of  either  an  argument's  truth  or  its  in- 
nate popular  appeal. 

Countervailing  power  on  the  opposite 
sides  of  many  issues  of  public  concern 
often  neutralizes  this  defect.  In  many 
other  cases,  the  courts  must  act  as  if  such 
an  inherent  balancing  mechanism  were  at 
work  in  order  to  avoid  either  weighing 

the  worth  of  conflicting  views  or  emascu- 
lating the  robust  debate  they  seek  to 

promote.  If  the  fairness  doctrine  cannot 
withstand  First  Amendment  scrutiny, 
the  reason  is  that  to  insure  a  balanced 

presentation  of  controversial  issues  may 

82.  Chaplinsky  v.  New  Hampshire,  supra 
note  80,  315  U.S.  at  572.  «2  S.Ct.  at  769. 

83.  The  briefs  indicate  that  radio  and  tele- 
vision revenues  from  cigarette  advertising 

total  nearly  $300,000,000  annually  and 

account  for  more  tlian  7%  of  all  televi- 
sion advertising  revenue. 

84.  The  Commission  has  in  fact  promised 

to  "tailor  the  requirement  that  a  station 
which  carries  cigarette  commercials  pro- 

vide a  significant  amount  of  time  for  the 
other  viewpoint,  so  as  not  to  preclude  or 

curtail   presentation   by  stations  of  ciga- 

rette advertising  that  they  choose  to  car- 
ry." Cigarette  Advertising,  supra  note  8, 

at  944. 

85.  See,  e.g.,  Curtis  I'ublishing  Co.  v.  Butts, 
388  U.S.  130,  148-150,  87  S.Ct.  1975, 

18  L.Ed.2d  1094  (1967)  (opinion  of  Jus- 
tice Ilarinn) ;  New  York  Times  Co.  v. 

Sullivan.  370  U.S.  254,  270,  84  S.Ct.  710. 
11  L.Ed.2d  086,  95  A.L.H.2d  1412  (1964): 
NAACr  V.  Button,  371  U.S.  415,  429,  83 

S.Ct.  328,  9  L.l':d.2d  405  (1963);  Roth  v. 
Unit«Hl  States,  354  U.S.  476,  484,  77  S. 
Ct.  1304,  1  L.Kd.2d  1498   (1957). 
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be  to  insure  no  presentation,  or  no  vigor- 
ous presentation,  at  all.*«  But  where,  as 

here,  one  party  to  a  debate  has  a  finan- 
cial clout  and  a  compelling  economic  in- 

terest in  the  presentation  of  one  side 
unmatched  by  its  opponent,  and  where 
the  public  stake  in  the  argument  is  no 
less  than  life  itself — we  think  the  pur- 

pose of  rugged  debate  is  served,  not 
hindered,  by  an  attempt  to  redress  the 

balance.*' 
(5)  Finally,  not  only  does  the  cigar- 

ette ruling  not  repress  any  information, 
it  serves  affirmatively  to  provide  infor- 

mation. We  do  not  doubt  that  official 
prescription  in  detail  or  in  quantity  of 
what  the  press  must  say  can  be  as  of- 

fensive to  the  principle  of  a  free  press  as 
official  prohibition.  But  the  cigarette 
ruling  does  not  dictate  specific  content 
and,  in  view  of  its  special  context,  it  is 
not  a  precedent  for  converting  broad- 

casting into  a  mouthpiece  for  govern- 
ment propaganda.  And  the  provision  of 

information  is  no  small  part  of  what  the 
First  Amendment  is  about.  A  political 
system  which  assigns  vital  decisions  to 
individual  free  choice  assumes  a  well- 
informed  citizenry.  We  do  not  think  the 

principle  of  free  speech  stands  as  a  bar- 
rier  to   required   broadcasting   of   facta 

and   information   vital   to   an   informed 
decision  to  smoke  or  not  to  smoke. 

IV.    Other  Contentions 

[16-18]  The  resolution  of  these  basic 
questions  leaves  a  residue  of  unanswered 

contentions.  Mr.  Banzhaf's  complaint 
that  the  anti-smokers  should  have  been 
granted  equal  time  need  not  detain  us. 
Even  if  it  had  Authority  to  specify  equal 
time,  the  Commission  could  reasonably 

find  such  a  specific  requirement  an  un- 

necessary intrusion  upon  the  licensees' 
discretion.  Likewise,  the  Commission 
did  not  abuse  its  discretion  in  refusing 
to  require  rebuttal  time  for  the  cigarette 

manufacturers.  The  public  health  ra- 
tionale which  supports  the  principal  rul- 

ing would  hardly  justify  compelling 
broadcasters  to  inform  the  public  that 
smoking  might  not  be  dangerous.  And 

an  issue  of  "fairness"  arises  principally 
because  the  cigarette  manufacturers  are 
deterred  from  making  health  claims  in 

their  advertisements  by  the  FTC's  warn- 
ing that  such  claims  would  be  "unfair 

and  deceptive.""  If  the  FTC's  deter- 
mination is  in  error,  the  remedy  does  not 

lie  in  a  further  particularization  of  the 

FCC's  fairness  doctrine. 

86.  The  main  thrust  of  the  Seventh  Circuit 

opinion  invalidating  tho  KCC's  personal 
attaok  rules  under  the  Firwt  Amendment 

is  that  "strict  compliance  with  the  rules 
might  result  in  a  blandiiess  and  neutrality 
pervading  nil  brondca.sts  urxuably  within 

the  scoiK*  of  the  rules."  Radio  Television 
News  Directors  .\ss'n  v.  I'nited  States 
(PVC).  nupra  note  32.  40;)  F.2d  p.  1014. 

Tlie  rules  themselves,  the  Court  said,  "re- 
flect an  apparent  desire  on  the  Commis- 

sion's part  to  Di'utrali/e  (or  perha|)s  to 
eliminate  altogether)  the  exi)re.ssiou  of 
|>oint3  of  view  on  controversial  issues  and 
liolitical  candidates.  Such  a  result  would 

be  patently  inconsistent  with  iimtecting 
the  invaluable  function  served  by  the 

broadca.st  |»ress  in  influencing  public  opin- 

ion and  exiiosing  public  ills."  Id.,  p. 
1014.  Thus,  the  Court  was  concerned 

that  both  the  amount  and  the  vigor  of  de- 
bate might  be  reduceti. 

87.  Cf.  Radio  Television  News  Directors 

.^ss'n  V.  I'nited  States  (KCC),  j!ru/>/o  notes 
32    and    HO:     "(T]he    rules    could    be   sus- 

tained only  if  the  Commission  demonstrat- 
ed a  significant  public  interest  in  the 

attainment  of  fairness  in  broadcasting 
•  •  •  ond  that  it  is  unable  to  attain 

such  fairness  by  less  restrictive  and  op- 

pressive means."  (p.  1020).  In  the  in- 
stant case,  we  think  that  on  balance  First 

Amendment  interests  are  advanced  by  the 

Commission's  ruling.  Moreover,  the  ad- 
ditional ]iublic  interest  at  stake  is  com- 
pelling. And  the  teclinii|ue  of  re<iuiring 

the  presentation  of  opiKMiing  views  is 

markedly  less  "restrictive  and  oppre.s.sivo" 
than  many  nttac-ks  on  the  cigarette-health 
problem  which  mit;lit  well  bo  within  the 

I>ower  of  federal  agencies,  but  for  the  Cig- 
arette I..abcling  Act. 

88.  H.O:  KTC,  Order  Vacating  Trade  Ueg- 
ulatiun  Rule,  30  F.-d.Heg.  n4.S4.  94s5 
(1905).  Industry  codes  also  disapprove 

of  offirmntive  health  claims  in  <'igarette 
advertising,  but  in  the  cin  iim.stiinces  we 

hardly  think  this  .self-regulation  nuikes 
oyt  a  sufficient  case  to  require  comi»eus»a- 
tory  relief  from  the  FXIC. 
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[19.20]     Finally.  The  Tobacco  Insti- 

tute contends  that  the  Commission's  rul- 
ing is  void  on  account  of  procedural  ir- 

regularities. The  initial  ruling  was  made 
without  providing  interested  parties  ei- 

ther notice  or  an  opportunity  to  be  heard. 
But  since  the  Commission  subsequently 
entertained  numerous  petitions  for  re- 

view, wrote  a  thorough  opinion  affirming 
its  ruling,  and  made  the  ruling  prospec- 

tive from  the  date  of  the  affirming  or- 
der, we  find  no  prejudice  to  substantial 

rights.     The  Tobacco  Institute  also  in- 
timates that  the  Commission  should  have 

held  an  oral  hearing,  should  have  made 
factual    investigations    of    its    own,    or 
should  have  instituted  a  full-fledged  rule- 

making  proceeding,    before   issuing   its 
ruling.    As  a  general  rule,  we  agree  that 
more  careful  procedures  are  required  to 
support  innovation  by  an  administrative 
agency.     But  the  essential  premises  of 
the  instant  ruling  are  only  (1)  that  cig- 

arette  advertising   inherently   promotes 
cigarette  smoking  as  a  desirable  habit, 
(2)    that  very   substantial   medical   and 
scientific  authority  regards  this  habit  as 
highly  dangerous  to  health  and  therefore 
undesirable,  and  (3)  that  in  view  of  the 
volume  of  cigarette  advertising,  existing 
sources  were  inadequate  to  inform  the 
public  of  the  nature  and  extent  of  the 
danger.     These  premises  are  supported 
by  the  record.    We  do  not  see,  and  The 
Tobacco   Institute  has  never  suggested, 

what  evidence  a  more  extensive  proceed- 
ing might  have  produced  to  refute  them. 

Affirmed. 

WILBUR  K.  MILLER,  Senior  Circuit 
Judge: 

I  concur  in  the  affirmance  of  No.  21,- 
285,  Banzhaf  v.  Federal  Communications 
Commission  and  United  States,  but  I  dis- 

sent from  the  affirmance  of  Nos.  21,525- 
6,  WTRF-TV  V.  Federal  Communications 
Commission  and  United  States,  and  from 

the  affirmance  of  No.  21,577,  Tobacco  In- 
stitute, Inc.  V.  Federal  Communications 

Commission  and  United  States. 
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Exhibit  105:  In  Re  Friends  of  the  Earth,  (Large  Automobiles), 
24  FCC  2d  743  (August  5,  1970) 

Fahmess-  Do  ft  line  Ruling  743 

F.C.C.  70-862 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 

In   Re  Complaint  by 
Friends  of  the  Earth 

Concerning  Fairness  Doctrine  Re  Station 
WBNB-TV,  New  York,  X.Y. 

August  5,  1970. 
Mr.  Gary  Soucie, 
Friends  of  the  Earthy 
30  E.  Ifid  Street, 
New  Yark,  N.Y. 

Df^vr  Mr.  Soucie:  This  is  in  reference  to  the  complaint  filed  on 
behalf  of  Friends  of  the  Earth  (FOE)  on  March  14,  1970,  and  sup- 

plements relating  thereto  filed  March  22,  1970,  and  April  8,  1970, 
regarding  the  alleged  failure  of  station  WXBC-TV,  New  York  City, 
to  comply  with  the  fairness  doctrine  or  to  meet  its  public  interest 
obligations  concerning  coverage  of  the  issue  of  air  pollution  cause<:l 

by  automobiles  and  gasoline.  You  ur^e  that  the  Commission's  opinion 
on  the  A]>plirnhiUty  of  the  Fniymess  Doctrine  to  Cigarette  Adverti-'<ing 

(9  FCC  2d  921  (196<'))  and  the  related  court  decision,  Banzhaf  v. F£.C.,  405  F.  2d  1082  (D.C.  Cir,  1968),  are  equally  applicable  to 
automobile  and  gasoline  commercials  and  that  they  also  represent 
one  side  of  a  controversial  issue  of  public  importance. 

Your  complaint  includes  copies  of  a  February  6,  1970  letter  to 
WXBC-TV  setting  forth  your  request  that  the  station  describe  the 
methods  it  proposes  to  utilize  to  meet  its  obligations  in  presenting  the 
other  side  o\  the  automobile-gasoline/air  pollution  issue  and  the  Febru- 

ary 18,  1970  reply  from  WNBC-TV  stating  that  the  station  has 
fulfilled  its  fairness  obligations  on  the  issue  of  air  pollution  in  its 
overall  programming  and  declining  your  offer  of  anti-automobile/ 
gasolin^commercials. 

In  your  March  14,  1970  complaint,  you  state  that  WNBC-TV's refusal  of  your  request  was  improper  and  that  the  reasons  given  by 
WXBC-TV  are  based  on  erroneous  interpretations  of  the  applicable 
law  and  policy.-WNBC-TV  in  its  February  18,  1970  response  stated 
its  belief  that  the  Commission's  cigarette  ruling^  did  not  extend  to automobile  and  gasoline  commercials  or  the  advertising  of  any  other 
commercial  product;  that  the  automobile  and  gasoline  commercials 
do  not  represent  the  presentation  of  one  side  of  a  controversial  issue 
of  public  importance;  and  that  TYNBC-TV  has  fulfilled  its  fairness 
obligations  with  respect  to  the  issue  of  air  pollution  in  its  overall 
programming  and  will  continue  to  do  so.  WNBC  noted  that  between 

^  Appljcobinty  0/  Fairne$g  Doctrine  to  Cigarette  Commercials,  9  FCC  2d  921  (1967), 
aff'd  8Hb  nom,  Banzhaf  v.  F.C.C.j  405  F.  2d  1082  (1968). 

24  F.C.C.  2d 
33-291   O  -  78  -  98 
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November  1969  and  February  1970  it  had  presented  one  documentary, 
two  panel  discussions  and  two  news  features  dealing  with  air  pollu- 

tion and  including  the  effects  of  automobile  related  pollution. 

In  support  of  your  position  you  argue  that  the  "public  interest" 
standard  referred  to  in  the  Commission's  cigarette  ruling  was  not 
limited  to  that  product  but  rather  that  the  Commission  developed 
the  standard  of  whether  the  product's  "normal  use  has  been  found 
by  Congressional  and  other  Governmental  actions  to  pose  such  a 
serious  threat  to  general  public  health  that  advertising  promoting 
such  use  would  raise  a  substantial  controversial  issue  of  public  im- 

portance .  ..."  ̂   It  is  argued  that  governmental  action  on  air  pollu- 
tion is  evidenced  by  both  presidential  messages^  and  Congressional 

action.* 
The  second  argument  advanced  is  that  auto  and  gas  advertisements 

(particularly  those  for  large-displacement  engines  and  lead  additive 
gasolines)  generally  convey  a  message  that  such  products  (and  nec- 

essarily the  pollution  they  cause)  are  a  requirement  for  the  full  rich 
life.  The  automobile  commercials  extol  the  virtues  of  large  car  size, 

"be  a  big  rider,"  "4-barrel  V-8"  engines  and  "up  to  429  cubic  inches" 
and  imply  that  automobiles  are  consonant  with  an  unpolluted  environ- 

ment (e.g.,  by  showing  an  automobile  on  a  clean  beach),  thus,  it  is 
argued,  representing  one  side  of  controversial  issue  of  public  impor- 

tance— i.e.,  whether  m  the  short  run  the  public  should  prefer  unleaded 
gasoline  and  small-engined  cars  which  utilize  less  lead  additive  gaso- 

line until  the  auto  and  gas  companies  convert  to  non-polluting 
products. 

Finally,  you  assert  that  the  programs  cited  bj  WXBC-TV  relating 
to  air  pollution  do  not  fulfill  the  fairness  obligation  the  station  has 
incurred  through  the  broadcast  of  innumerable  automobile  and  gaso- 

line commercials.  This  fairness  obligation,  you  suggest,  cannot  be 
fulfilled  by  regular  programming  because  of  the  nature  and  frequency 
of  the  commercial  announcements.  Banzhaf  v.  F.C.C..  supra. 

By  letter  dated  June  22,  1970,  the  Environmental  Protection  Ad- 
ministration (EPA)  of  New  York  City  strongly  supported  the  posi- 

tion taken  by  the  Friends  of  the  Earth  in  its  complaint.  The 

Administration's  submission  set  forth  the  pollution  problems  caused 
in  New  York  City  by  autos  and  use  of  leaded  gas,  cites  extensive 
supporting  authority  and  pertinent  Congressional  enactments.  In 
addition,  on  June  24,  1970,  the  Citizens  for  Clean  Air,  Inc.  (CCA), 

a  Applicability  of  Fairness  Doctrine  to  Cigarette  Advertising  at  p.  943. 
'President  Nixon's  February  10,  1970  Address  to  Congress — ".  .  .pollution  is  our 

most  serious  environmental  problem."  President  Nixon's  State  of  the  Union  message— 
"The  automobile  is  our  worst  polluter  of  air." 

*  The  Clean  Air  Act  of  1965,  supplemented  by  the  Air  Quality  Act  of  1967  and  more 
recently  by  the  National  Environmental  Policy  Act  of  1969  (NEPA),  Public  Law  91-190. 
83  Stat.  852  (1970),  which  requires  federal  agencies  "to  use  all  practical  means,  con- 

sistent with  other  essential  considerations  of  national  policy  .  .  ."  to  "create  and  maintain 
conditions  under  which  man  and  nature  can  exist  in  productive  harmony,  and  fulfill  the 
social,  economic  and  other  requirements  of  present  and  future  generations  of  Americans." 
(Public  Law  91-190,  §  101(a)  (b))  Texaa  Committee  on  Natural  Resources  v.  U.S.,  (Case 

\No.  A  69  CA  119.  February  5,  1970,  W.D.  Texas.  You  also  cite  the  report  to  be  issued 
by  the  National  Air  Pollution  Control  Administration  (NAPCA)  (aa  summarized  in  the 
Wall  Street  Journal  of  March  5,  1970)  regarding  the  danger  and  prevalence  of  carbon 
monoxide  (CO)  pollution  in  urban  areas  and  the  fact  that  75%  of  such  pollution  comes 
from  motor  vehicles.  According  to  complainant,  the  NAPCA  report  will  propose  standards 
for  CO  emissions  and  possibly  require  stricter  motor  vehicle  exhaust  emission  controls 
than  presently  exist. 

24  F.C.C.  2d 
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suhiuittecl  a  teleofram  expressing  their  support  for  FOE's  complaint 
and  expressing  that  organization's  willingness  to  provide  stations  with 
anti-pollution  messages. 
By  letter  dated  July  13,  1970,  NBC  responded  to  the  above  letter 

of  EPA.  It  reiterated  its. position  and  further  stated  that  ''WXBC-TV 
has  presented  many  programs  and  announcements  which  do  express 

the  anti-pollution  point  of  view.''  It  attached  a  partial  list  of  such 
programs  during  the  first  five  months  of  1970  and  stated  that  in  addi- 

tion, "news  reports  in  which  an  anti-pollution  viewpoint  was  expressed 
were  carried  on  a  number  of  occasions,  and  over  200  public  service 
announcements  for  anti-pollution,  conservation,  and  other  related  or- 
ofanizations  in  the  field  of  ecology  or  environment  were  carried  by 

"WNBC-TV  dur'ng  the  first  6  months  of  1970."  NBC  therefore  urges that  the  public  is  being  informed  on  the  anti-pollution  xnewpoint. 

Finally,  by  letter  dated  July  30,  1970,  :Mr.  Geofl'rey  Cowan  sub- mitted a  letter  setting  forth  a  series  of  recent  developments  bearing 
on  the  complaint  (e.g.,  the  health  hazard  crisis  created  by  New  York 

City's  automobile-produced  air  })ollution  (p.  2  Letter).  Mr.  Cowan 
does  not  contend  that  "WNBC-TV  "has  totally  failed  to  discuss  ecol- 
og^'-',  noting  tliat  it  made  ''a  particular  efl'ort  to  discuss  the  environ- 

ment this  spring''  and  in  particular  with  the  Today  programming  and 
tlie  program,  "In  Whicli  AVe  Live".  Mr.  Cowan's  letter  does  assert  that 
AVNBC-TV  coverage  of  the  air  polhition  issue  is  inadequate;  that  "at 
most,  one-third  of  the  50  programs  cited  by  the  stations  had  anything 
to  do  w^ith  air  pollution,  and  onh^  five  or  six  of  these  appear  to  have 
l)rcsented  even  tlie  most  cursorv  discussion  of  automobile  pollution." 
(p.  4,  letter).  He  further  believes  that  "One  reason  for  WNBC-TV's 
failure  to  discuss  automobile  pollution  in  depth  is  the  natural  reluc- 

tance to  criticize  the  products  made  by  some  of  the  station's  principal 
sources  of  revenue."  Tlie  letter  urges,  inter  alias  the  Commission  to 
enunciate  a  clear  policy  position  which  will  require  licensees  to  act 
in  the  public  interest  in  this  field. 

AVe  have  reviewed  the  arguments  presented  and  conclude  that  al- 
though no  action  is  warranted  against  WNBC,  a  full  statement  of 

our  position  would  be  helpful  to  broadcastei's  and  the  public  alike. 

DISCUSSIOX 

AVe  shall  fii-st  discuss  the  pertinent  background  factoi^s  and  then 
the  particular  complaint  here. 

In  the  Cigarette  Advertising  ruling,  swpra^  the  Commission  applied 
the  fairness  doctrine — really  the  public  mterest  standard  (see  id.  at 
p.  927,  para.  14) — to  the  broadcast  of  cigarette  commercials.  We 
pointed  out  that  the  normal  use  of  cigarettes  had  been  found  by  the 

Government  to  be  a  hazard  to  health,  (e.g..  Surgeon  General's  Re- 
ports; Congressional  enactments)  ;  that  broadcasters  were  presenting 

cQjpmercials  urging  people  to  smoke;  and  that  therefore  the  public 
interest  required  that  the  public  also  be  informed,  to  a  significant 
extent,  that  however  enjoyable  smoking  may  be,  it  does  represent  a 
hazard  to  health.  As  a  practical  matter,  this  ruling  resulted  in  the 

24  F.C.C.  2(1 
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presentation  of  anti-smoking  messages,  in  a  reasonable  ratio  to  the 
smoking  commercials,  includmg  periods  of  maximum  audience  listen- 

ing. See  iV^6', //k?.,  16  FCC  2d  956. 
At  the  time  we  adopted  the  above  ruling,  it  was  urged  that  it  could 

not  be  limited  to  just  one  product,  cigarettes;  that  it  would  logically 
have  to  be  extended  to  many  others,  with  the  result  that  the  present 
commercially  based  system  of  broadcasting  would  be  undermined.  We 
rejected  that  argument  (9  FCC  2d  921, 94^-945) .  We  set  forth  our  view 
that  cigarettes  were  a  unique  product  in  this  respect.  We  recognized 
of  course  that  many  advertised  products  have  negative  aspects  in  use. 
Autc  mobiles  result  in  many  deaths  each  year  and  because  their  gasoline 
engines  constitute  the  main  source  of  air  pollution  (S.  Kept.  No.  91- 
745  01st  Cong.  2d  Sess.,  p.  3),  they  raise  most  serious  environmental 

problems.  Such  problems  are  raised  by  a  host  of  other  products  or 
services — detergents  (particularly  with  phosphates),  gasoline  (espe- 

cially of  a  leaded  nature) ,  electric  power,  airplanes,  disposable  contam-  r 
ers,  etc.  The  list  could  be  extended  greatly.  We  believed,  however,  that  ̂  
cigarettes  are  distinguishable  from  these  products  on  a  number  of 

grounds  that  really  coalesce :  ̂ 
(i)  Cigarette  smoking  does  not  involve  a  balancing  of  competing 

interests.  It  is  a  habit — like  snuff  or  chewing  tobacco — which  can  fade 
away  and,  indeed,  which  the  Government  for  health  reasons  is  urging  - 
people  either  not  to  begin  or  to  stop  at  once.  That  is  not  true  of  the 
other  products.  As  stated,  they  all  involve  ecological  problems.  These 
problems  call  for  remedial  action  of  varying  nature,  and  some  are 
certainly  urgent.  However,  the  Government  is  not  urging  people  to 
stop  now — without  any  delay — buying  or  using  gasoline-engine  auto- 

mobiles, the  detergents,  or  electricity.  The  benefits  and  detriments  here 
are  of  a  more  complex  nature,  and  do  not  permit  the  simplistic  ? 

approach  taken  as  to  cigarettes.^  ^   v 
(ii)  Indeed,  because  of  the  above  consideration,  we  stated  in  our  -^ 

Cigarette  Advertising  ruling  that  the  real  question  was  how  such  a  <^ 
product  could  be  promoted  at  all  on  a  medium  impressed  with  the  ̂ 5 
public  interest.  In  view  of  the  Cigarette  Labeling  Act  of  1965,  we  could-^ 
not  act  on  that  question,  but  with  the  expiration  of  that  Act,  we  pro^  :^ 
posed  to  ban  cigarette  advertising.  See  Notice  of  Proposed  Rule  Mak--Aj 
mg,  32  F.R.  13162.  And  Congress  has  of  course  acted  to  do  so.  Public  !J 
Law  91-222.  No  one  proposes  to  stop  promoting  or  using  the  fruits  of  rg 
the  technological  revolution  (e.g.,  to  stop  all  use  of  autos  or  trucks) ;  -'* 
rather,  we  are  recognizing  that  we  must  take  prompt  action  to  come  to 
terms  with  the  environmental  effects.of  that  technology.  :* 

(iii)  Finally,  action  can  be  taken  effectively  in  these  areas,  and  'J 
therefore  the  focus  should  properly  be  on  action  dealing  with  products  -  r 
which  contribute  to  pollution,  not  the  peripheral  advertising  aspect.  '^ 
It  was  urged  that  cigarettes  are  a  legal  product,  and  thus  there  can  ; 
be  no  question  of  promoting  their  use.  To  this  we  answered  that  in     -. 

»  We  also  noted  that  it  Is  the  normal  use  of  cigarettes  In  any  amount  that  is  hazardous — 
not  an  abuse  as  in  the  case  of  automobile  accidents  or  aspirin. 

•  We  do  not  by  the  above  mean  to  denigrrate  the  seriousness  and  urgency  of  the  problem 
of  gasoline-engrine  automobile  pollution  problem.  Thus,  we  recojrnize  that,  because  of 
weather  conditions  or  other  factors,  there  may  be  Governmental  strictures  on  the  use  of 
automobiles  in  major  cities.  But  nevertheless  the  problems  are  complex. 

24  F.C.C.  2d 
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lioht  of  the  national  experience  with  liquor,  prohibition  of  use  of 

cigarettes  might  be  adjudged  poor  policy  by  the  ('ongress,  but  that 
would  be  all  the  more  reason  to  act  effectively  in  the  areas  that  re- 

mained open — namely,  educational  campaigns  and  forbidding  promo- 
tion (which  would  undercut  such  campaigns).  See  Letter  to  Senator 

Moss,  September  17,  1969,  •2:^>  FCC  2d   .  This  consideration  is  not 
applicable  to  these  other  products  or  services.  There  could  be  no  thriv- 

ing bootlegging  industry  of  airplanes,  electric  power  plants,  autos, 
detergents,  etc.  This  means  that  more  direct  and  effective  Govern- 

mental action,  if  appropriate,  is  perfectly  feasible.  See  discussion, 

infra,  pp.  8-9. 
This  brings  us  to  the  gravamen  of  the  complaint  here — that  the  pub- 
lic should  be  informed  of  the  issue,  as  a  predicate  for  action  by  elected 

officials.  We  ao:ree  fully  that  these  environmental  issues  constitute 
issues  of  great  importance.  See,  e.g.,  JMessage  of  President  Nixon,  Feb- 

ruary 10,  1970.  Licensees  must  devote  a  reasonable  amount  of  time 
to  such  issues,  as  a  most  important  part  of  their  obligation  to  operate 
in  the  public  interest.  Report  on  Editorializing  by  Broadcast  Licensees, 
n  FCC  1246,  1248-9  (1949).  In  Red  Lion  Broadcasting  Co.,  Inc  v. 
F.C.O.,  395  U.S.  367, 394  ( 1969) ,  the  Supreme  Court  stated : 

It  does  not  violate  the  First  Amendment  to  treat  licensees  given  the  privilege 
of  using  scarce  radio  frequencies  as  proxies  for  the  entire  community,  obligated 
to  give  suitable  time  and  attention  to  matters  of  great  public  concern.  To  condition 
the  granting  or  renewal  of  licenses  on  a  willingness  to  present  representative 
community  views  on  controversial  issues  is  consistent  with  the  ends  and  purposes 
of  those  constitutional  provisions  forbidding  the  abridgment  of  freedom  of  si)eech 
and  freedom  of  the  press.  Congress  need  not  stand  idly  by  and  permit  those  with 
licenses  to  ignore  the  problems  which  be.set  the  people  or  to  exclude  from  the 
airways  anything  but  their  own  views  of  fundamental  questions.  The  statute, 
long  administrative  practice,  and  cases  are  to  this  eflect. 

It  is  up  to  the  licensee  to  determine,  reasonably  and  in  good  faith,  the 
nature  or  its  coverage  of  these  most  vital  environmental  issues  (e.g.,  the 
format  of  the  j)rogram;  the  appropriate  spokesmen,  etc.)  Repoii  on 
Editorializing  hy  Broadcast  TJcensees.  supra,  at  p.  1250.  As  stated, 
the  issues  are  not  simple  ones  but  rather  involve  difficult  questions 
concerning  the  steps  to  be  taken,  both  short  and  long  term,  the  transi- 

tional periods  to  be  allowed,  the  allocation  of  cost  among  the  manu- 
facturer, consumer  and  government,  etc.  Thus,  the  question  of  pollution 

l)y  the  internal  combustion  engine  has  been  framed  in  terms  of  emission 
standards  (see,  e.g.,  1967  Clean  Air  Act;  1968  rule  by  the  National 
Air  Pollution  Control  Administration  of  HEW,  33  Fed.  Reg.  8304; 
or,  in  view  of  the  increasing  number  of  cars,  of  the  eventual  develoj)- 
ment  of  "a  new  [propulsion]  system  which  .  .  .  produces  few  pol- 

lutants and  performs  as  well  or  better  than  the  present  power  plant" 
(S.  Kept.  No.  91-745,  91st  Cong.,  2d  Sess.,  p.  4;  e.g.,  the  gas  turbine 
engine;  steam  (Rankine  cycle)  engine).  The  short-term  solution  also 
poses  complex  issue.s.  Since  we  are  not  expert  in  this  field,  we  simply 
note  that  there  are  several  approaches  besides  the  one  ur^ed  here  by 
complainants  (e.g.,  emissions  standards,  with  periodic  inspections; 
restriction  on  use  of  automobile,  etc.).  Further,  the  pollution  issues 
of  several  products  are  often  interrelated.  Thus,  it  has  been  stated  that 
elimination  of  phosphates  from  detergents  will  not  be  effective  if  steps 

24  F.C.C.  2d 
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are  not  taken  concurrently  with  respect  to  sewage,  etc.,  (e.g.,  Joshua 
Lederberg,  Washington  Post^  June  6,  1970,  p.  A15).  Coverage  by  pro- 

grams tailored  to  illuminate  these  aspects  is  clearly  called  for.  In  this 
connection,  the  matter  again  differs  from  the  cigarette  area,  where  it 
was. appropriate,  and  indeed  fair,  simply  to  track  the  cigarette  adver- 

tisements with  announcements  calling  attention  to  the  fact  that  ciga- 
rettes are  the  main  cause  of  such  diseases  as  lun^  cancer,  emphysema, 

and  chronic  bronchitis.  See  Federal  Trade  Commission  Notice,  29  F.E. 
8?>-25. 

This  last  citation  points  up  again  the  distinctions  between  the  ciga- 
rette and  these  products.  Were  they  the  same,  as  urged  by  complainant, 

then  we  would  be  requiring  each  advertisement  to  contain  the  warning 
to  the  public  of  the  health  hazard.  There  is  clearly  no  more  effective 
way  to  proceed,  and  indeed,  with  a  matter  such  as  cigarettes,  it  is  the 
only  appropriate  way — that  since  the  public  is  being  urged  to  consume 
a  hazardous  product  (e.g.,  main  cause  of  lung  cancer,  etc.),  that  it  be 

informed,  both  in  the  advertising  and  labelling,  of  the  hazard.'  Com- plainants do  not  urge  this,  presumably  because  it  would  spell  the  end 
of  all  these  product  commercials.  Indeed,  we  stress  again  that  were  the 
two  matters  really  the  same,  we  would  be  proposing  to  ban  promotion 
of  these  high-powered  automobiles  or  leaded  gasoline,  since  that  is 
our  stated  view  as  to  cigarettes.  See  Notice  of  Proj)05ed  Rule  Making 
in  Docket  No.  18434,  32  F.R.  131G2.  Significantly,  complainants  do 
not  request  such  a  ban,  thus  tacitly  recognizing  that  there  is  a  significant 
difference. 

From  the  foregoing,  our  conclusion  on  the  complaint  now  before  us 
is  clear.  There  is  the  threshold  issue  whether  these  commercials,  which 

are  essentially  advertising  slogans,  such  as  "Dodge  Rebellion"  or  "Ford 
has  a  better  idea,"  "Quick  start  in  cold  weather,"  or  "put  a  tiger  in 
your  tank,"  present  one  side  of  a  controversial  issue  in  this  complex 
field.  Further,  complainant  in  effect  calls  for  ascertainment  of  the 
number  of  commercials  promoting  high-powered  cars,  the  number  pro- 

moting the  smaller  cars,  the  number  and  nature  of  the  programs  deal- 
ing with  the  issue  of  air  pollution  stemming  from  the  gasoline  engine 

automobile,^  and  then  a  judgment  whether  the  difference  in  time,  as 
between  the  large  and  small  cars,  is  sufficiently  great  to  call  for  the  pres- 

entation of  further  time  to  the  side  which  the  complainant  espouses. 
We  have  no  such  information  before  us,  but  we  decline  in  any  event 
to  extend  the  cigarette  advertising  ruling  to  these  other  products.  We 
believe,  for  the  reasons  set  forth  previously,  that  we  should  adhere  to 
our  previous  judgment  that  cigarettes  are  a  unique  product,  permitting 
the  simplistic  approacli  adopted  in  that  field.  - 

However,  even  assuming  that  we  are  wrong  in  that  belief,  we  would 
not  extend  the  ruling  generally  to  the  field  of  product  advertising. 
That  is  what,  in  effect,  complainant  urges  since,  as  stated,  a  great  many 
products  have  some  adverse  ecological  effects.  Were  we  to  adopt  a 

'  Only  passage  of  the  Cigarette  Labelling  Act  of  1965  prevented  effectuation  of  such 
an  administrative  requirement.  Indeed,  what  complainant  does  not  recognize  is  that  the 
cigarette  fairness  ruling  was  a  stop-gap  requirement  until  termination  of  the  1965  Act. 
See  para.  31.  Cigarette  Fairness  ruling  9  FCC  2d  921, 

*  We  also  take  note  that,  unlike  cigarettes,  some  gasoline  commercials  Increasingly  do 
urge  the  use  of  gas  which  is  less  pOiluting. 
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scheme  of  announcements  tracking  in  a  significant  ratio  the  ordinary 
product  commercials,  the  result  would  be  the  undermining  of  the 
present  system,  based  as  it  is  on  such  commercials.  Such  a  result  is  not 
consistent  with  the  public  interest.  It  is  not  required,  since  there  is 
the  alternative  of  providing  advertiser-supported  progranuning, 
valued  by  the  public,  by  means  of  the  product  commercial,  and  at  the 
same  time  affording  appropriate  time  for  discussion  of  these  vitally 
important  issues.  In  short,  our  action  must  be  guided  by  one  standard, 
the  public  interest  (Sec.  303(g)  of  the  Communications  Act;  NBC  v. 
V.S.,  819  U.S.  119  (1934)),  and  on  that  standard,  extension  of  the 
cigarette  nding  is  not  in  order. 

In  so  stating,  we  fully  recognize  that  the  public  interest  standard 
must  take  into  account  public  health  (Bamhaf  v.  F.C.C.^  405  F.  2d 
1082,  1096  (CADC  1969)),  and  specifically  the  environmental  pollu- 

tion aspects  of  public  health.  See  National  Environmental  Policv  Act 

of  1969,  83  Stat.  852,  setting  forth  the  ".  .  .  continuing  policy  of  the 
Federal  Grovernment  to  use  all  practicable  means  and  measures  in  a 
mamier  calculated  ...  to  create  and  maintain  conditions  under  which 
man  and  nature  can  exist  in  productive  harmony,  and  fulfill  the  social, 
economic,  and  other  requirements  of  present  and  future  generations  of 

Americans"  (Section  101(a)).  The  Act  further  states  that  "to  the 
fullest  extent  possible  .  .  .  the  policies,  regulations,  and  public  laws 
of  the  United  States  shall  be  interpi-eted  and  administered  in  accord- 

ance with  the  policies  set  forth  in  this  Act"  (Section  102).  TVe  believe 
tliat  our  action  today  does  so,  and  that  for  tlie  reasons  set  forth  in  this 

opinion,  it  is  Red  L'wn — not  the  cigarette  advertising  ruling — which should  be  followed  here  as  the  best  means  of  fulfilling  our  obliuations 
under  the  1969  Act. 
We  wish  to  emphasize  that  our  ruling  is  restricted  to  the  general 

product  advertisement  (e.g.,  "Join  the  Dodge  Rebellion,"  "Put  a  Tiger 
in  your  tank,"  etc.).  Obviously,  a  commercial  could  deal  directly  with 
an  issue  of  public  importance;  if  so,  the  fairness  doctrine  is  fully 
applicable. 

tVe  also  recognize  that  regulation  of  commercials  may  be  a  device 
used  in  a  government  campaign  against  pollution.  As  stated  in  point 
(iii) ,  p.  4  supra)  ̂   it  would  appear  that  if,  for  example,  recycling  makes 
sense,  the  Government  would  simply  move  to  require  such  recycling 
in  place  of  disposable  containers;  if  detergents  with  enzymes  or  phos- 

phates should  not  be  sold,  such  products  should  be  banned  after  a 
specified  date  (e.g.,  the  Canadian  law  on  detergents  with  a  specific 
fTTtiount  of  phosphates — the  New  York  Times ^  August  2, 1970,  p.  26.)  ; 
if  only  automobiles  with  engines  of  a  certain  size  should  be  shipped  or 
sold,  that  can  readily  be  specified.  However,  we  are  not  the  experts 
here.  It  may  be  that  a  program  of  limiting  advertising  on  the  basis 
of  pollution  considerations  would  also  be  a  helpful,  transitional  tool, 

just  as  taxation  is  apparently  being  proposed.  See,  e.g.,  President's 
Message  on  new  taxes  on  non-leaded  gasoline,  February'  10,  1970.  If 
so,  here  again  the  matter  is  one  for  consideration  by  the  Congress — 
not  this  agency  which  is  not,  and  cannot  be,  the  arbiter  of  such  matters. 
And  any  decision  made  could  then  be  applied  across-the-board.  This 
is  not  only  a  fairer  way  to  handle  the  matter  (see  Letter  to  Senator 

24  F.C.C.  2d 



1544 

750  Federal  Communlcothns  Commisnon  Reports  4t. 

Moss,  September  17,  1969,  supra)  but  also  avoids  the  danger  that, 
restricted  to  one  medium,  there  is  the  substantial  possibility  of  a  cor» 
responding  increase  in  promotion  in  the  other  media,  in  order  to  offset : 
the  restriction.  We  would  of  course  assist  fully  in  the  implementation  . 
in  the  broadcast  field  of  any  decision  made  by  an  agency  appropriately  \ 
authorized  by  the  Congress  to  act  in  this  respect.  - 1;! 

Finally,  we  shall  comment  briefly  on  the  contention  that  this  pre- 
serves the  comn^ercial  broadcast  system,  when  the  issue  in  question  is  .^ 

whether  life  will  be  preserved — whether  there  will  be  anyone  to  time  t; 
in  the  commercial  broadcasts.  First,  our  action  is  logically  and  clearly-:^ 
called  for,  since  the  commercial  broadcast  network  facilitates  public  ;^ 
focus  on  these  great  issues.  If  that  system  is  undermined,  it  does  not.'^ 
promote  solution  of  our  environmental  problems — rather,  it  would  1 
work  against  such  solution  by  eliminating  or  crippling  a  most  impor-^:«* 
tant  information  device.  But  all  this  means  that  the  dei-ice  must  be  ' 
used  to  inform — ^that  it  must  fully  and  effectively  meet  its  Bed  Liorin 
obligations.  To  give  but  one  example,  the  Washington  Evening  Star^i 
of  May  29,  1970,  p.  A-14,  (juotes  the  following  Congressional  testi-  : 
mony  of  Mr.  Russell  E.  Train,  the  chairmau  of  the  President's  Coun-  > 
oil  on  Environment  Quality,  --^ 

The  supersonic  transport  will  fly  at  an  altitude  between  60,000  and  70,000  feet-^. 

It  will  place  into  this  part  of  the  earth's  atmosphere  quantities  of  water,  carbon^; 
dioxide,  nitrogen  oxide  and  particular  matter  ....  A  fleet  of  500  American  SSTs  ■- 
and  Concordes  flying  in  this  region  of  the  atmosphere  could,  over  a  period  of  • 
years,  increase  the  water  content  by  as  much  as  50  to  100  percent  ....  "Water  ̂ ^ 
in  this  part  of  the  atmosphere  can  have  two  effects  of  practical  .significance.  First 
it  would  affect  the  balance  of  heat  in  the  entire  atmosphere  leading  to  a  wanner 
surface  temperature  ....  Secondly,  water  vapor  would  react  so  as  to  destroy 
some  fraction  of  the  ozone  that  is  resident  in  this  part  of  the  atmosphere.  The 
practical  consequences  of  such  a  disruption  could  be  that  the  shielding  capacity 
of  the  atmosphere  to  penetrating  and  potentially  dangerous  ultraviolet  radiation  ^ 
is  decreased.  U^- 

We  cite  the  above  only  as  a  recent  example  of  an  environmental  issue 
(see  also  The  New  York  Times,  August  2,  1970,  p.  1) ;  we  could  have; 
referred  to  the  mercury  crises  or  the  metallic  pollution  problem.  We-, 
do  not  know  if  Mr.  Train  is  correct  or  not,  or  whether  the  SST  should, 

not  be  authorized.  Clearly,  however,  this  is  an  issue  of  public  impor-j 
tance  which  must  be  resolved.  Broadcasters  must  discharge  their : 

pu'blic  trust  bv  contributing  fairly  and  effectively  to  an  informed^ 
electorate  on  these  vital  issues.  r'^ In  sum,  we  decline  to  extend  the  cigarette  rulings  to  these  products^, 
commercials,  and  specifically  hold  that  it  would  be  inconsistent  witH  -1 
the  public  interest  to  ban  these  commercials,  have  them  contain  health  r 

hazard  announcements,  or  require  announcements  geared  in  some  ratio  '^ 
to  these  ordinary  product  commercials.  On  the  other  hand,  the  broad- 

caster does  have  an  obligation  to  inform  the  public  to  a  substantial 

extent  on  these  important  issues,  including  prime  time  periods.  "While  ." 
we  have  stressed  that  the  broadcaster  has  large  discretion  in  choosing  ' 
and  covering  controversial  issues  of  public  importance,  it  would  be 
no  more  reasonable  for  broadcasting  to  ignore  these  burning  issues  of 
the  seventies — which  may  determine  the  quality  of  life  for  decades  or  ̂  
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centuries  to  come — than  it  would  be  to  ignore  the  issue  of  Vietnam  or 
the  issue  of  racial  unrest  in  communities  racked  by  this  problem.^ 

It  is  not  necessary  to  peg  the  above  obligation  on  the  fact  that  the 
broadcaster  is  carrjang  these  product  commercials  and  therefore 
should  reasonably  inform  his  public  concerning  associated  environ- 

mental issues.  For,  under  Red  Lion  he  must  do  so,  whether  or  not  he 
carries  the  commercials.  DDT  or  mercury  compounds  are  rarely,  if 
ever,  advertised,  but  that  does  not  mean  that  the  public  should  be  un- 

informed if  there  is  a  crucial  controversial  issue  raised  by  their  use. 
If,  after  cigarette  advertising  ends  on  broadcast  media,  cigarette 
smoking  continues  to  cause  a  rising  epidemic  of  death,  tlie  broadcaster 
cannot  ignore  discussion  of  the  public  health  matter  raised  by  that 

epidemic.  In  the  words  of  the  Court  in  Red  Limi^  "it  is  the  right  of  the 
viewers  and  listeners,  not  the  right  of  the  broadcasters,  which  is  para- 

mount" (395  U.S.  at  389) . 
The  foregoing  is,  we  believe,  responsive  to  the  request  that  we 

enunciate  clearly  the  public  interest  considerati  >ns  applicable  to  this 
field  (see  Cowan  Letter,  p.  4).  We  shall  also  deal  briefly  with  two 
other  matters  raised  in  that  letter.  The  first  deals  with  the  charge  that 
WXBC-TV  is  not  properly  covering  the  air  pollution  issue  because  of 
its  support  from  automobile  and  gasoline  advertisers.  There  is  no 
support  for  this  charge.  The  one  recent  episode  cited  (the  NBC 
^ligrant  Workers  programs)  is  under  study  by  the  Commission,  and 
further  comment  is  inappropriate.  We  note,  however,  that  the  net- 

works are  to  be  commended  for  this  type  of  broadcast  (e.g.,  the  CBS 

"Harvest  of  Shame";  the  recent  XBC  Migrant  Workers  program). 
For,  these  programs  typify  the  commitment  to  "robust,  wide-open 
debate"  upon  which  this  nation  depends.  They  do  not  constitute  simply 
a  measured,  careful  assessment  of  where  oth^r  entities  or  public  opin- 

ion are,  but  rather  demonstrate  a  devotion  to  leadership — to  breaking 
open  forcefully,  efiectively,  and  fairly  issues  of  great  importance. 
It  goes  without  saying  that  this  kind  of  effort  is  called  for,  whatever 
the  effect  on  the  broadcast  media  advertiser. 

Second,  the  Cowan  letter  challenges  the  adequacy  of  the  WXBC-T\^ 
efforts  in  this  area  of  air  pollution.  But  NBC  submitted  only  an  exam- 

ple showing  in  this  area,  and  that  showing  does  indicate  significant 
coverage  of  the  issue.  In  any  event,  this  is  an  area  which  would  be  ex- 

plored, upon  appropriate  complaint  and  showing,  at  renewal  time, 
whiN^  the  licensee  could  demonstrate  its  overall  record  in  this  respect — 
the  discharge  of  his  obligation  to  devote  a  reasonable  amount  of  time 
to  controversial  issues.  In  short,  this  matter  is  not  appropriately  before 
us  at  this  time,  and  we  therefore  restrict  our  ruling  to  the  fairness 
doctrine  issue  presented. 

On  tliat  issue,  we  hold  that  tht  licensee  could  i-easonably  reject  the 
announcement  approach  sought  bv  you,  and  tliat  on  the  basis  of  the 

information  presented,  no  further  (Commission  action  is  warranted. 

•Of  course,  thp  broadcast  licensee  retains  discretion  as  to  Issues,  format,  appropriate 
spokesmen,  etc.  Thus,  a  broadcaster  located  in  an  area  with  no  air  pollution  issue  but  a 
severe  water  pollution  one  would  clearly  focus  on  the  latter.  Anotlipr.  such  as  in  New  York 
City,  would  be  confronted  with  public  issues  in  both  rf^^^pects.  In  short,  there  remain  wide 
areas  for  judgment  by  the  licensee,  based  upon  the  facts  of  his  particular  area. 
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Commissioner  Bartley  concurring  in  the  result;  Commissioner 
Johnson  dissenting  and  issuing  a  statement. 

By  Direction  of  the  Commission, 
Ben  F.  Waple,  /Secretary. 

Dissenting  Opinion  of  Commissioner  Nicholas  Johnson 

"The  automobile  is  our  worst  polluter  of  the  air." 
— PREsmENT  Nixon, 

State  of  the  Union  {1970) .  - 

"Poetic  License" 

This  license  certifies 
That  Eon  Padgett  may  tell  whatever  lies 
His  heart  desires 
Until  it  expires 

: — Ron  Padgett, 

Colurribia  University  Forum       '-'..p: 
{Sjrring  1970),  \y 

This  question  today  is  a  crucial  one  for  American  commercial  tele- 
vision. Will  we  allow  the  little  glass  screen  in  our  living  rooms  to  go 

merrily  on  its  way  merchandising  the  machines  and  mechanisms  that 
pour  thousands  of  jyounds  of  pure  poison  in  our  sky  every  day?  Or 
will  American  television  for  once  put  fantasies  aside,  pull  its  head 
out  of  the  smog,  and  put  the  most  potent  merchandising  tool  yet  devel- 

oped by  man — the  spot  advertisement — ^to  work  in  curing  instead  of 
creating,  in  addressing  rather  than  avoiding,  one  of  America's  greatest social  ills :  Pollution. 

I  find  it  ironic,  if  not  sad,  that  America  can  invest  so  much  stock 

faith  and  rhetoric  in  the  "magic"  of  the  competitive  marketplace  of 
commerce,  and  yet  ignore  the  "marketplace  of  ideas"  (to  use  a  phrase 
by  Mr.  Justice  Holmes)  by  tolerating  a  monopoly  used  to  merchandise  :- 
Detroit's  peculiar  dreams  of  the  appropriate  automotive  life-style — ►  .^ 
with  all  that  life-style's  attendant  social  ills.  In  perhaps  one  of  thet 
great  advertising  overkills  of  all  time,  Americans  are  being  grossly  ' 
'Oversold  an  automotive  product  and  life-style  they  neither  need  nor 
may  really  want,  and  which  may  eventually  kill  them  with  its  ex-^ : 
haiist  by-products.  In  effect,  the  Commission  again  rules  that  Ameri4^; 
cans  have  no  right  to  talk  back  to  their  television  sets — at  least  on  this -^l 
issue.  I  dissent.  rS 

I  ■""■^: 

We  begin  with  our  cigarette  decision,  Applicability  of  the  Fairness 
Doctrine  to  Cigarette  Advertising,  9  F.C.C.  2d  921  (1969) ,  and  related 

/^  .  !  court  decisions,  e.g.,  Bamhaf  v.  F.C.C,  405  F.  2d  1082  (D.C.  Cir.  1968).  -^ 
Using  law  and  logic  stemming  from  these  rulings,  the  Friends  of  the  i 
Earth  compellingl}r  argue  that  the  refusal  of  WNBC-TV,  New  York 
City,  to  provide  Friends  with  an  opportunity  to  present  anti -pollution 
spot  advertisements  violates  the  Fairness  Doctrine.  The  majority  up- 
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liolds  AVNBC's  refusal.  The  flaw  in  the  Commission's  thinking  is 
readily  rev^ealed  in  the  simple  way  the  majority  occasionally  refers 

to  these  complaints — as  "anti-automobile/gasoline  commercials.''  That is  only  a  small  part  of  the  truth,  a  distorted  part  at  that.  Friends  of 
the  Earth  are  anti-pollution,  not  just  anti-car  or  anti-gas,  and  that 
.simple  yet  fundamental  distinction  should  be  born  in  mind  in  attempt- 

ing to  deal  with  all  the  arguments  here. 
The  majority  labors  long  and  hard  to  distinguish  cigarettes  from 

other  products,  including  detergents,  tin  cans,  and  gasoline  engines. 
The  argument  rests  on  elaborate  contentions  that  cigarettes  are  so 

unique  the  Fairness  Doctrine  cannot  apply  to  other  ''product  commer- 
cials.'' Before  turning  to  a  more  detailed  analysis  of  the  majority's 

points,  it  is  well  to  bear  in  mind  former  Commissioner  Loevinger's 
view.  In  his  concurring  opinion  in  the  cigarette  case.  Commissioner 
Loevinger  pointed  out  that  cigarette  smoking  and  automobile  pollu- 

tion pose  closely  analogous  issues.  He  said : 
ITie  ConiiiHSsion  will  be  hard  pressed  to  find  a  rational  basis  for  holding  that 

cigarettes  differ  from  all  other  hazards  to  life  and  health.  Contrary  to  the 
argument  in  the  Commission  opinion  (para.  46).  the  normal  use  of  automobiles 
does  j)Ose  a  health  hazard,  polluting  the  atmosphere  t)  a  degree  that  is  dangerous 
not  only  to  those  using  the  automobiles  but,  evtr  worse,  in  .some  localities  to 
everyone,  including  infants  and  invalids.  Applicability  of  the  Faittiess  Doctrine 
to  Cigarette  Advertising,  9  F.C.C.  2d  921,  954  (1967). 

If  the  analogy  was  strong  in  1967,  it  is  far  stronger  today. 

II 

So  far  as  I  can  make  out,  the  majority  first  argues  that  because 

cigarettes  are  a  "unique"  product,  there  are  logical  reasons  for  not 
extending  the  fairness  doctrine  to  other  products.  Yet  the  looric  of  this 
position  is  clearly  faulty.  The  question  is  not  whether  pollution  of  the 

lung  diffei-s  from  pollution  of  the  air,  or  whether  the  products  are 
manufactured  or  used  differently,  but  whether  advocacy  of  their  use 
mises  an  issue  of  controversy  and  public  importance  sufficient  to  in- 

voke the  fairness  doctrine.  The  majority's  attempt  to  distinguish  ciga- 
rettes from  automobiles,  therefore,  is  in  fact  a  rather  enormous  non 

sequitur.  There  are  no  doubt  many  interesting  differences  between  the 
two  product^  but  so  what?  This  fault  in  reasoning  appeai-s  more 
clearly  in  the  three  points  used  by  the  majority  to  support  its  product 
distinction: 

(1)  "Cigarette  smoking  does  not  involve  a  balancing  of  competing 
interests.  It  is  a  habit — like  snuff*  or  chewing  tobacco — which  can  fade 
away  .  .  .  ."Yet  this  is  not  true  of  other  products,  the  majority  main- 

tains. First,  it  seems  this  argument  is  untrue.  The  nicotine  in  tobacco 
smoke  creates  in  smokers  a  habitual  and  physical  dependence  on  to- 

bacco. Heavy  smokers  can  "kick  the  habit,"  but  it  usually  takes  great 
effort  of  will.  The  anti-smoking  announcements  are  designed  to  warn 
smokers  and  non-smokers  of  the  dangers  of  addiction.  Yet  the  con- 

temporary American  is  wedded  to  automobile  pollution  by  even 
stronger  bonds  of  necessity  and  lack  of  choice.  How  could  an  individ- 

ual "kick  the  pollution  habit"  if  he  wanted  to?  Most  people  depend 
24  F.C.C.  2d 
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on  automobiles  for  transportation  essential  to  their  livelihood.  Many, 
might  prefer  to  purchase  pollution-free  automobiles,  but  Detroit  has*, 
simply  not  given  them  this  choice.  Individuals  wanting  to  eliminater- 
both  air  and  lung  pollution,  therefore,  could  give  up  both  cigarettes^- 
and  automobiles.  There  are,  after  all,  alternatives  to  automobiles — new 
rapid  transit  systems,  subways,  electric  automobile  engines,  bicycle 

riding,  and  plain  old  walkin^.^  But  that  task  is  a  difficult  one.  The:< 
issue  here  is  whether  the  hi^way  and  oil  lobbies  we  hear  so  much  j 
from  on  our  television  set  will  permit  us  to  hear  of  the  altematives,v: 
Second,  I  fail  to  see  the  force  of  this  argumei  t.  What  difference  doesii^ 

it  make  if  cigarettes  involve  "habits"  and  automobiles  do  not?  Thes^ 
question  before  the  Commission  is  whether  advocacy  of  their  use  in-r- 
yokes  the  Fairness  Doctrine.  Pay-TV,  for  example,  may  be  a  con-r^ 

troversial  issue  of  public  importance  in  certain  areas,  see,  e.g.^  The'j Spartan  Radiocasting  Co.^  33  F.C.C.  765  (1962),  yet  it  does  not  become^ 

so  because  it  is  "habit  forming" !  ^ofi 
(2)  The  majority  appears  to  argue  further  that  the  Commission  :;■ 

could  consider  (and  has  considered)  a  ban  on  all  cigarette  advertising,  j^ 
but  no  one  would  think  of  rolling  back  the  technological  revolutions 

to  "stop  all  use  of  autos  and  trucks."  This  argument  is  illogical,  wrong,  ♦ 
and  a  non  sequitur.  It  is  illogical  because  it  improperly  analogizes; 

cigarette  advertising  with  automobile  w.9g.  The  analog^',  if  there  is  one, 
is  a  possible  ban  on  automobile  advertising.  Further,  the  argument  in 
any  event  is  wrong — for  Friends  of  the  Earth  do  not  propose  the 
elimination  of  either  automobiles  or  automobile  advertising.  They, 
merely  claim  their  right  to  present  a  contrary  view.  Finally,  the  argu- 

ment involves  a  non  sequitur — for  even  if  it  were  true  that  we  could  . 
not  ban  the  automobile  (which  it  most  certainly  is  not — ^particularly i> 
if  the  only  alternative  was  death  for  the  human  race),  we  could  cer^ 
tainly  tolerate  the  vieio  that  our  society  is  endangered  by  the  auto-jp 
mobile^  and  that  we  should  work  toward  alternative  forms  of  trans-rji 
portation.2  The  issue,  therefore,  is  the  freedom  to  express  differing^ 
                                                                                          ..•■-■•■  -i!>4 

1  For  a  timely,  thorough  analysis  of  just  how  distorted  our  national  transportatloa?*- 
priorities  are,  see  Leavitt,  Superhighway — Superhoax  (1970).  The  book  details  the  quiet"-; 
scandal  in  the  nation's  Interstate  Highway  system,  a  scandal  that  has  cost  the  natleO]'^ 
dearly  in  the  lagging  development  of  alternative  modes  of  transportation.  s;^ 

Consider  this  portion  of  a  Washington  Post  editorial,  tiUed  "20  Billion  a  Tear  fof^ 
Highways?":  .'uff 

^On  the  Senate  floor  one  day  last  month,  Senator  Randolph  tossed  olT  a  piece  of  infonna-f  s 
tion  that  each  member  of  Congress  and  each  taxpayer  ought  to  ponder  for  a  while.  'Stat^^CP 
highway  officials,  through  their  nationwide  organization,'  he  said,  'estimate  that  thflr-yr 
national  highway  needs  for  the  next  15  years  will  cost  $320  billion.'  -A 

"We've  gotten  so  used  to  talking  about  billions — a  federal  debt  that  approaches  ■; 
$400  billion,  a  defense  budget  of  around  $80  billion — that- the  size  of  this  figure  is  hardrirl 
to  grasp.  But  $320  billion  is  enough  money  for  the  government  to  buy  all  the  railroad«*i* 
in  the  country,  repair  their  roadbeds,  fill  all  of  their  needs  for  new  equipment,  operate^l 
their  passenger  and  commuter  trains  without  charge  to  the  riders  for  the  next  15  years,'/*; 
and  still  have  a  big  kitty  left  over.  Looked  at  another  way.  $320  billion  is  enough  to  boy ;% 

every  man,  woman  and  child  in  the  United  States  a  new  television  set  on  each' January  1"  -. 
for  the  next  15  years.  Washington  Post,  July  20,  1970.  at  A22.  col.  1."  i-*:^ 

Consider  also  this  portion  of  a  New  York  Times  editorial,  titled  "How  Livable  the  City?"  : 'xt 
"Perhaps  the  only  thing  absolutely  clear  in  the  recent  smog  was  the  idiocy  of  presents /? 

priorities.  Too  much  Federal  revenue  goes  for  war-related  purposes,  too  little  to  meet^y^, 
domestic  needs.  Even  in  the  nonmllitary  sphere,  there  is  distortion.  The  typical  urban  - 
taxpayer — the  father  of  two,  making  $10,000  a  year — paid  $19  for  space  exploration  \> 
last  year  and  only  $1  for  mass  transportation.  This  taxpayer  paid  $26  for  more  Federal  .- 
highways  to  acconVmodate  more  automobiles  and  only  $4  to  fight  pollution  of  both  the  air-"*.^ 
and  water.  N.Y.  Tijnes,  Aug.  4.  1970,  at  28.  col.  1."  ;ri- 

2  Banning  automobiles,  at  least  partially,  is  an  idea  not  without  merit.  EnvironmentaK  7- 
Action,  the  con.servationlst  group  that  sponsored  Earth'  Day  last  April,  has  suggested  ar,y^ 
much.  Environmental  Action  has  urged  mayors  of  five  major  American  cities  (including  v"? New  York  City  and  Washington,  D.C.)  to  ban  cars  from  special  "pollution -free"  downtown    -^^ 
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views  on  air  pollution,  not  cabolition  of  automobiles  or  their  promucion. 
Friends  of  the  Earth  seek  only  to  use  the  public  airwaves  to  help  the 
people  get  their  sW  back. 

(3)  The  majority  says  the  "focus  should  properly  be  on  action,  not 

the  peripheral  advertising  aspect."  Here  again  the  majority  attempts 
to  deny  the  special,  rather  incredible  impact  of  automobile  spot  ad- 

vertising and  its  impetus  to  consumer  ^'action''  as  a  marketing  tool. 

The  ma'jority  contends  that  the  anti-pollution  drive  has  been  sufti- ciently  aired  in  regular  news  and  public  affairs  programming.  Yet 
the  special  effects  of  advertising  cannot  fairly  be  ignored.  Advertising 

is  hardly  "peripheral."  It  is  crucial.  It  hiis  contributed  enormously 
to  our  "automobile  age,"  and  is  central  to  the  problem  at  issue  he i*e- 

There  are  a  number  of  factoi"S  that  should  be  weighed  in  determining 

whether  a  licensee  has  given  "significr.nt"  coverage  to  various  views. 
First,  an  important  factor  is  the  frequency  and  regularity  of  presenta- 

tion. The  Commission  has  explicitly  recognized  this  factor  in  its  deci- 
sion. Cigarette  Advertising,  9  F.C.C.  2d  921, 941  (1967)  : 

We  think  that  the  frequency  of  the  presentation  of  one  side  of  the  eontrover>y 
is  a  factor  appropriately  to  be  considered  in  our  adniiniitratiou  of  the  Fairness 
Doctrine.  .  .  .  For.  while  the  Fairness  Doctrine  does  not  contemplate  *vqual 
time"  if  the  presentation  of  one  side  of  the  issue  is  on  a  regular  and  continual 
basis,  fairness  and  the  right  of  the  public  adequately  to  he  informed  comi>els 
the  conclusion  that  there  must  be  some  regularity  iu  the  i)re.>entatiou  uf  the  other 
side  of  the  issues. 

In  affirming  this  ruling,  the  U.S.  Court  of  Appeals  in  Banzhafw  FCC. 
405  F.  2d  1099  (D.C.  Cir.  196S),  was  even  more  explicit: 

In  these  circumstances,  the  Commission  could  reasonably  determine  that  news 
broadcasts,  private  and  governmental  educational  programs,  the  information 
provided  by  other  media  .  .  .  inadequately  inform  the  pul»Iic  of  the  extent  to 
which  its  life  and  health  are  most  probably  in  jeopardy.  The  mere  fact  that  in- 
fnmxation  is  available,  or  even  that  it  is  actually  heard  or  read,  does  not  mean 

th^t  it  is  effectively  understood.  A  man  who  liears  a  liundred  "yeses"'  for  each 
"no."  when  the  actual  odds  lie  heavily  the  other  way,  cannot  be  realistically 
deemed  adequately  informed.  [Emphasis  supplied.] 

Second,  even  if  the  licensee  has  satisfied  the  fairness  doctrine  under 

tradit^nal  analyses,  I  think  we  must  recognize  the  unusually  power- 
ful impact  of  spot  advertising  as  compared  to  normal  news  coverage. 

Piepared  spot  announcements  sliould  be  placed  in  a  class  by  them- 
selves— a  proposition  acknowledged  by  FCC  Chairman  Dean  Burch 

with  respect  to  political  adveitising.  Voters  Time.  Twentieth  Century 
Fund  Commission  on  Campaign  Costs  in  the  Electronic  Era,  p.  15 
(New  York  1969)  :  Statement  of  Chaiy^ian  Dean  Burch.  Subcom- 

mittee on  Communications  and  Power  of  the  House  Committee  on. 

Interstate  and  Forei^rn  Commerce,  June  2,  1970.  The  spots  in  ques- 
tion invoke  the  familiar  Madison  Avenue  techniques:  the  enticements 

of  glamour  and  excitement  ("Be  a  Big  Rider !")  ;  the-  allure  of  travel 

area*;.  Washxnnton  Pont,  Aug.  4.  1970,  at  A^.  rol.  1.  Such  a  sujrcpstion  hardly-  se^nis  radical 
when  one  considers  the  dangreroua  cesspool  of  air  that  hunj:  over  the  entire  Eastern  St>abonrd 
for  several  days  In  late  July  and  early  August  1970.  "The  bread  we  threw  out  on  the  war^r 
now  retnrna  to  ua,"  one  newspaper  editorialized.  "It  i.«  true  that  abnormal  weather  in  the 
form  of  a  mess  of  warm  air  that  won't  move  on  is  a  major  weave  In  the  blanket  <>f  pollution 
now  covering  us.  But  we  cannot  blame  the  ficblt^ness  uf  nature  for  this  mess:  It  i*  man- 
made,  largely  by  the  exhaust  fames  from  automobiles  and  bu.ses,  according  to  local  officials." 
Wanhington  Poat,  July  30,  1970.  at  A20.  col.  1. 
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and  faraway  places ;  the  invocation  of  an  ethic  of  masculinity ;  pleas- 
ant surroundings  often  out  of  more  usual  contexts  (by  showing  an 

automobile  on  a  clean  beach) ;  and  the  reassuring  appearances  of  well- 
known,  pleasant-looking  personalities  to  intone  the  blandishments 
preparecf  by  the  manipulation  specialists.  Petitioners  seek  only  to 
present  an  alternative  to  the  siren  call  of  the  oil  and  auto  establish- 

ments. This  the  majority  has  refused  them. 

Ill 

The  ultimate  rationale  for  denying  the  complaints  here  is  that,  to  use 

the  majority's  language,  "the  result  would  be  the  undermining  oi  the 
present  system  [of  American  television] ,  based  as  it  is  on  the  product 
commercials.  Such  a  result  is  not  consistent  with  the  public  interest." 
I  cannot  believe  that  the  majority  finds  it  more  important  to  preserve 
the  commercial  broadcast  system  than  life  itself  on  our  planet.  Yet 
this  may  be  the  result  of  their  action.  Philip  Slater  has  written  in  his 
recent  book,  The  Pursuit  of  Loneliness — American  Culture  at  the 

Breaking  Pointy  that  the  "old  culture''  in  America  "tends  to  give  pref- 
erence to  proi)erty  rights  over  personal  rights,  technological  require- 

ments over  human  needs,  .  .  .  the  producer  over  the  consumer,  [and] 

irieans  over  ends.  .  .  ."  Nothing  better  places  the  Commission  major- 
ity in  the  "old  culture"  than  today's  decision. 

Once  again,  the  majority  has  successfully  seized  and  wrestled  to  the 
ground  a  phantom  issue  of  its  own  creation.  Its  rationale,  therefore, 
can  hardly  be  taken  seriously.  Can  anyone  seriously  believe  that  the 
presentation  of  a  few  anti-pollution  spot  advertisements  will  destroy 
the  "American  System  of  Broadcasting"?  One  would  expect  this 
argument  from  Broadcasting  magazine  and  other  trade  publications, 
but  not  the  Federal  Communications  Commission.  After  all,  did  anti- 
smoking  commercials  bring  about  the  end  of  American  commercial 
broadcasting?  Of  course  not.  (I  sometimes  suspect  the  broadcasting 
industry  itself  could  ban  all  cigarette  and  automobile  commercials,  as 
well  as  a  dozen  other  types,  and  still  fund  its  entire  operations  on  soap,  ; 

deodorant  and  detergent  commercials  alone.)  In  any  event,  the  major-:^' 
ity  has  not  shown  that  the  gravamen  of  its  decision^p reservation  of  ;^ 
"the  present  [television]  system" — is  even  an  issue  here.  We  have  \^ 
no  economic  information  whatsoever  on  the  cost  impact  of  anti--^^ 
automobile  advertisements.  Without  this,  I  must  dismiss  the  major-  I 

ity's  artificial  fears  as  illusory.  ,  || 
We  must  not  lose  sight  of  what  is  fundamentally  at  issue  hereirf 

whether  our  citizens  should  be  told  the  xchole  truth  about  the  products  *^ 
they  use  and  consume.  Is  this  not  the  bedrock  of  American  competi-  ) 
tive  enterprise  and  consumer  choice  in  the  marketplace  ?  How  can  such    : 
an  un-American  position  be  urged  by  an  agency  of  our  government? 
For  an  intelligent  contemporary  consumer  to  be  free  and  inde|>endent 
(so  the  magic  of  the  free  enterprise  marketplace  can  play  its  supposed 
role),  the  consumer  must  be  fully  informed  on  all  aspects  of  his 
purchases. 
American  television's  "cojDOut"  is  apparent.  Working  hand  in  glove 

with  the  industrial  machine  it  supports  and  by  which  it  is  supported,  it 
24  F.C.O.  2d 
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shows  us  only  half  the  commercial  picture,  and  always  the  glamorous 

half.  "Where  are  the  warts,  the  wrinkles?  They,  too,  are  an  important 
part  of  reality.  AVhat  the  majority  really  says  today  is  that  our  present 
system  of  commercial  television  depends  for  its  livelihood  on  dup- 

ing the  American  consumer  into  buying  faulty  products  ̂   he  may  not 
need,  for  reasons  unrelated  to  their  merits,  that  may  indeed  be  literally 
killing  him. 

The  majority  argues  that  it  is  necessary  for  this  Commission  to  keep 
its  heavy  hand  out  of  progranuning  decisions,  and,  in  general,  I  agree. 
The  majority  would  subject  the  broadcaster  to  review  against  the  pub- 

lic interest  standard  only  every  three  years  at  renewal  time.  But  our 
system  of  commercial  television  must  tell  its  consumers  the  whole 
truth,  not  just  a  part  of  it.  Otherwise,  that  FCC  licensti  to  use  the 

public's  airwaves  becomes  like  Ron  Padgett's  "Poetic  Licejise" : This  license  certifies 
That  Ron  Padgett  may  tell  whatever  lies 
His  heart  desires 
Until  it  expires 

Is  tliis  what  Congress  intended  the  "public  interest"  to  mean:  is  an FCC  license  to  be  a  license  to  lie  as  much  as  desired  until  the  license 

expires? 
The  truth  is  far  more  subtle  than  that.  This  Commission  needs  to 

relearn  the  First  Amendment  lessons  Professor  Thomas  I.  Emerson  of 
Yale  has  been  tiying  to  teach : 
Human  judgmeut  is  a  frail  thin^.  It  may  err  in  being  subject  to  emotion, 

inejiidice  or  personal  interest.  It  suiters  from  lack  of  information  and  insight,  or 
inadequate  thinking.  It  can  seldom  rest  at  the  point  any  single  person  carries  it, 
but  must  always  remain  in  complete  and  subject  to  further  extension,  refinement, 
rejection  or  modification.  Hence  an  individual  who  seeks  knowledge  and  truth 
must  hear  all  sides  of  the  question,  especially  as  presented  by  those  who  feel 
strongly  and  /tgue  militantly  for  a  different  view.  Emerson,  Toward  a  General 
Theory  of  the  First  Amendment  7  (Vintage  Ed.  1963). 

This  fmidamental  truth  the  Commission  today,  once  again,  denies. IV 

Finally,  the  unstated — or  onl^  partiallv  articulated — premise  from 
which  the  majority  proceeds  might  be  called  the  "Hit  Parade"  argu- 

ment. It  goes  like  this.  If  the  Commission  decrees  that  all  licensees 
must  carry  programs  dealing  w  ith  pollution,  persons  holding  strong 
views  on  many  other  issues  inevitably  will  seek  access  to  the  Commis- 

sion's "Hit  Parade,"  and  the  Commission  will  find  itself  in  the  un- 
fortunate position  of  deciding  which  issues  are  important  and  which 

are  not,  thus  assuming  tlie  very  role  of  arbiter  of  programming  which 
the  Commission  has  always  disclaimed. 

=»The  National  Air  Pollution  Control  Administration  (NAPCA)  has  just  learned  from 
new  testing  procedures  that  new  cars  emit  twice  as  much  carbon  monoxide  and  hydro- 

carbons as  permitted  by  federal  law.  And  according  to  Representative  Paul  Rogers, 
American  consumers  have  paid  roughly  $1.5  billion  for  pollution  control  systems  on  30 
million  new  cars  (certified  in  compliance  by  the  NAPCA)  since  1967.  Automobile  com- 

mercials during  those  years,  therefore,  have  been  inherently  deceptive,  failing  to  warn 
coiisinners  that  the  products  advertised  do  not  comply  with  federal  law  and  do  not 
effectively  combat  air  pollution.  See  yeneruUy,  Washinffton  Post,  July  15,  1970,  p.  A-2, 
cols.  1-2. 
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It  is  important  to  recognize  that  what  issues  gain  access  to  this  list^ 

and  why  is  basically  beyond  the  Commission's  powers.  Who  decides  t( 
The  people  da.  The  people  decide  through  their  proxies,  the  President,; 
the  Congress,  and  numerous  public  commissions  and  bodies  that,  as- 
here,  have  defined  what  are  today's  "controversial  issues  of  publici 
impoi-tance."  The  majority  itself  cites  much  of  this  qualijfying  evidence; i- 
President  Nixon,  in  his  February  10,  1970  address  to  Congress,  said.- 
polliition  "is  our  most  serious  environmental  problem."  Witness  also 
the  Clean  Air  Act  of  1965,  supplemented  by  the  Air  Quality  Act  of 
1967  and  more  recently  by  the  National  Environmental  Policy  Act  of 
1969  (NEPA),  P.L.  91-190,  83  Stat.  852  (1970),  which  requires  Fed- ^• 
eral  agencies  "to  use  all  practicable  means,  consistent  with  other  es- 

sential considerations  of  national  policy  .  .  ."  to  "create  and  maintain* 
conditions  under  which  man  and  nature  can  exist  in  productive^  > 
harmony,  and  fulfill  the  social,  economic  and  other  requirements  of  • 
present  and  future  generations  of  Americans."  How  can  the  FCC,? 
austensibly  a  "federal  agency,"  square  today's  decision  with  that  Act!  ■ 

The  Commission  turns  aside  the  pleas  of  Friends  of  the  Earth,  the-^ 
Enviromnental  Protection  Administration  of  New  York  City,  and  * 
Citizens  for  Clean  Air,  Inc.,  three  public  interest  groups  who  have  filed^ 
some  of  the  more  thoughtful  and  impressively  documented  petitions  ? 
ever  received  by  this  Commission.  These  groups  see  at  stake  here 
nothin|5  less  than  the  qualitv  of  life  in  contemporary  America.  The 
Commission's  vision,  through  the  smog  it  has  helped  create,  is  not  as 
good.  It  is  sad  and  somewhat  disheartening  that  this  Commission  holds  ' 
dearer  tlie  quantity  of  commercial  profits  than  the  quality  of  human  ̂ 

life  itself.  ■'% 
24  F.C.C.  2d  •  Uj 
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FRIENDS  OF  the  EARTH  and  Gary  A. 
Sonde,  Petitioners, 

V. 

FEDERAL  COiMIMUNICATIONS 
COMMISSION 

and 

United  States  of  America,  Respondents, 

Citizens  For  Clean  Air,  Inc.,  National 
Broadcasting  Company,  Inc., 

Intervenors. 

No.  24556. 

United  States  Court  of  Appeals, 
District  of  Columbia  Circuit. 

Argued  June  10,  1971. 

Decided  Aug.  16,  1971. 

Petition  for  review  of  order  of  the 
Federal  Communications  Commission. 

The  Court  of  Appeals,  McGowan,  Circuit 
Judge,  held  that  in  determining  whether 
action  was  warranted  against  television 
broadcast  station  which  broadcast  adver- 

tisements stressing  value  of  large  auto- 
mobile engines  and  high-test  gasolines, 

allegedly  without  carrying  reasonable 
amount  of  information  on  the  relation- 

ship of  air  pollution  to  automobiles,  FCC 
was  bound  to  extend  to  gasoline  and 
automobile  commercials  the  fairness  doc- 

trine as  applied  with  respect  to  cigarette 
commercials. 

Order  accordingly. 

Wilbur  K.  Miller,  Senior  Circuit 
Judge,  dissented. 

Telecommunications  ®='435 
In  determining  whether  action  was 

warranted  against  television  broadcast 
station  which  broadcast  advertisements 

stressing  value  of  large  automobile  en- 

gines and  high-test  gasolines,  allegedly 
without  carrying  reasonable  amount  of 

information  on  the  relationship  of  air 
pollution  to  automobiles,  FCC  was  bound 

to  extend  to  gasoline  and  -automobile 
commercials  the  fairness  doctrine  as  ap- 

plied with  respect  to  cigarette  commer- 
cials. National  Environmental  Policy 

Act  of  1969,  §  1  et  seq..  42  U.S.C.A.  § 
4321  et  seq. 

Mr.  Geoffrey  Cowan,  with  whom 
Messrs.  Victor  H.  Kramer  and  James  W. 
Moorman,  Washington,  D.  C,  were  on 

the  brief,  for  petitioners. 

Mr.  Richard  E.  Wiley,  General  Coun- 

sel, Federal  Communications  Commis- 
sion, with  whom  Messrs.  Daniel  R.  Ohl- 

baum.  Deputy  General  Counsel,  and  Ed- 
ward J.  Kuhlmann,  Counsel,  Federal 

Communications  Commission,  were  on 

the  brief,  for  respondents.  Mr.  John  H. 
Conlin,  Associate  General  Counsel,  Fed- 

eral Communications  Commission,  and 
Mr.  Howard  E.  Shapiro,  Atty.,  Depart- 

ment of  Justice,  also  entered  appear- 

ances for  respondents. 

Mr.  Lawrence  J.  McKay,  New  York 

City,  for  intervenor  National  Broadcast- 

ing Co.,  Messrs.  Donald  J.  Mulvihill, 
Washington,  D.  C,  Mathias  E.  Mone, 
New  York  City,  Howard  Monderer, 
Washington,  D.  C,  and  Roy  L.  Regozin, 
were  on  the  brief  for  intervenor,  Na- 

tional Broadcasting  Co. 

Mr.  Roger  C.  Wolf,  Washington,  D.  C, 

was  on  the  brief  for  intervenor  Citizens  ) 
For  Clean  Air,  Inc.  J 

Mr.  Jerome  Congress,  New  York,  N.  Y.,  .| 
filed  a  brief  on  behalf  of  the  New  York  ? 

City  Environmental  Protection  Adminis-  I 
tration,  amicus  curiae.  \ 

Before  WILBUR  K.  MILLER,  Senior  ' 
Circuit  Judge,  McGOWAN  and  ROBE,  \ 
Circuit  Judges.  ? 

i 

McGOWAN,  Circuit  Judge :  ^ 
Petitioners    in    this    statutory    review 

proceeding  attack  the  dismissal  by  the 
Federal     Communications     Commission, 

without    hearing   or    oral    argument,   of 

their  fairness  doctrine  complaint  in  re- 
spect   of    Station    WNBC-TV    in    New 

York  City.     The  issue  raised  is  that  of  : 

the  reach  of  the  fairness  doctrine  in  re-^ 

lation  to  product  advertising,  in  this  in-i 

stance  automobile  and  gasoline  commer-; 

cials.     For  the   reasons  hereinafter  ap-' 
pearing,  we  think  that  the  Commission 
erred  in  concluding  that  the  advertising 
in  question  did   not  present  a  point  of^ 

view  favorable  to  one  side  of  a  contro-; 
versial  issue  of  public  importance;    8"° 
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we  remand  for  reconsideration  and  fur- 

ther inquiry  by  the  Commission  to  de- 
termine whether  the  licensee  has  been 

adequately  discharging  its  public  service 
obligations  by  carrying  a  reasonable 
amount  of  information  on  the  other  side 

of  the  question,  or  vi'hether  it  must  take 
further  positive  actions,  differing  in  ei- 

ther kind  or  degree  from  what  it  has 

been  doing,  in  order  to  achieve  the  bal- 

ance contemplated  by  the  fairness  doc- 

trine. 

I 

On  February  6,  1970,  petitioners  * 
wrote  a  letter  to  WNBC-TV,  complain- 

ing of  the  "spot  advertisements  for 
automobile  and  gasoline  companies 

[which]  constantly  bombard  the  New 
York  area  viewers  with  pitches  for 

large-engine  and  high-test  gasolines 
which  are  generally  described  as  effi- 

cient, clean,  socially  responsible,  and  au- 

tomotively  necessary."  Petitioners  re- 
ferred to  the  following  commercials  as 

having  been  selected  at  random  in  the 

weeks  immediately  preceding  their  let- 
ter: 

(1)  January  26,  1970,  8:15  p.  m.,  30 
sec,  an  advertisement  for  Ford 

Mustang,  picturing  the  car  on  a 
lonely  beach,  and  stressing  its 

"performance"  (large  engine  dis- 
placement) ; 

(2)  Same  date,  8:45  p.  m.,  30  sec,  an 
advertisement  for  Ford  Torino 
stressing  size; 

(3)  January  22,  1970,  6:51  p.  m.,  30 

sec,  an  advertisement  for  Chevro- 
let Impala  stressing  the  great  val- 

ue of  its  size, -("you  don't  have  to 
be  a  big  spender  to  be  a  big  rid- 

er"), including  the  standard  250- 
horsepower  V-8  engine; 

(4)  January  5,  1970,  8:05  p.  m.,  30 
sec,  an  advertisement  for  Ford 

Mustang   and   Torino    GT,    again 

stressing    size     ("4-barrel,     V-8" 
and  "up  to  429  cubic  inches")  and 
advocating  "moving  up  to"  a  larg- er car; 

(5)   December  10,   1969,  11:15  p.  m., 

encouraging  the  use  of  high-test 
leaded    gasoline   for  cold-weather 

starting   ("the  cold-weather  gaso- 

line"). 
Petitioners   asserted,   contrarily,    that 

these    products    were    especially    heavy 
contributors  to  air  pollution,  which  had 

become   peculiarly   oppressive   and   dan- 
gerous in  New  York  City ;  and  that  they 

fell  within  the  reach  of  the  decisions  of 

the  Commission  and  of  this  court  on  cig- 
arette advertising.    Banzhaf  v.  FCC,  132 

U.S.App.D.C.  14,  405  F.2d  1082  (1968), 
cert,  denied  sub  nom.,  Tobacco  Institute 
v.   FCC,  396  U.S.  842,  90   S.Ct.  50,  24 
L.Ed. 2d   93    (1969).      Petitioners   noted 

that,  just  as  the  Commission  in  the  case 
of   cigarette    advertising    relied    heavily 

upon  the  report  of  the  Surgeon  Gener- 
al's   Advisory    Committee,    so    had    the 

Surgeon  General,  in  his  1962  report  on 

"Motor     Vehicles,     Air     Pollution     and 

Health,"  concluded  that  automobile  emis- 
sions offer  significant  dangers  to  human 

health  and  survival — a  conclusion  reiter- 
ated by  a  more  recent  report  issued  by 

the   National   Academy   of   Science   and 
the  National  Academy  of  Engineering. 

Reference  was  also  made  to  the  1969  re- 

port of  Mayor  Lindsay's  Task  Force  on 
Air  Pollution,  which   said   that  "[T]he 
best  way  to  cut  down  on  dangerous  hy- 

drocarbons in  the  air  is  to  cut  down  on 

horsepower." 
Thus,  so  it  was  said,  the  treatment  by 

the  communications  media  of  the  rela- 
tionship of  air  pollution  to  automobiles 

occurs  in  the  context  of  a  public  contro- 
versy in  which  government  officials  and 

professional  and  lay  people  concerned 

about  health  are  pitted  against  the  auto- 
mobile manufacturers  and  the  oil  compa- 

nies, and  presents  a  situation  to  which 

'•  The  individual  petitioner  is  a  resident  of 
New  York  City  who  serves  as  executive 
director  of  Friends  of  the  Earth,  the  other 
petitioner  herein.    The  latter  is  a  national 

organization  dedicated  to  the  protection 
and  preservation  of  the  environment.  Its 
headquarters   are  in  New  York  City. 
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the  fairness  doctrine  applies.^  Petition- 

ers asked  that  the  licensee  "promptly 
make  known  the  ways  in  which  it  in- 

tends to  discharge  its  responsibility  to 
inform  the  public  of  the  other  side  of 

this  critical  controversy;"  and,  al- 
though asserting  financial  inability  to 

purchase  time,  offered  to  produce  and 

make  available  to  the  licensee  spot  ad- 

vertisements presenting  the  anti-auto- 
pollution  case.  Petitioners  indicated 
that,  if  a  satisfactory  response  was  not 
forthcoming,  complaint  would  be  made 
to  the  Commission. 

On  February  18,  the  licensee  replied. 

It  took  the  position  that  the  Commis- 

sion's tobacco  decision  was  limited  by  its 
terms  to  cigarette  advertising,  and  that 

it  did  not,  in  the  Commission's  words  in 
that  decision,  impose  any  fairness  doc- 

trine obligation  "with  respect  to  other 
product  advertising."  Further,  said  the 
licensee,  there  is  no  real  controversy 

about  whether  transportation  by  auto- 
mobile should  continue  and  that,  there- 

fore, the  advertising  of  automobiles  and 

of  the  fuels  which  propel  them  is  not  re- 
lated to  any  controversial  issue  of  public 

importance.  Finally,  the  licensee  re- 
ferred to  a  number  of  programs  present- 

ed by  it  in  which  the  problem  of  air  pol- 
lution by  automobiles  had  been  dis- 

cussed; and  it  suggested  that  this  rep- 
resented an  adequate  discharge  of  any 

public  interest  obligation  it  had  to  in- 
form its  viewers  on  this  subject. 

On  March  14  petitioners  wrote  a  letter 

to  the  Commission,  attaching  the  forego- 
ing exchange  of  correspondence  with  the 

licensee  and  lodging  a  formal  complaint 

against  WNBC-TV  "for  failure  to  fulfill 

its  'fairness  doctrine'  and  'public  inter- 
est^.obligations  with  respect  to  automo- 

bile and  gasoline  advertisements."  Peti- 
tioners urged  upon  the  Commission  the 

applicability  of  its  cigarette  advertising 
decision  to  other  health  hazards,  and  to 

the  increasing  recognition  by  govern- 
mental and  other  experts  that  carbon 

monoxide    pollution    caused    by    automo- 

2.  Tlie  origins  and  nature  of  tine  fairness  doc- 

trine are  c-ompreliensively  described  in 
Red  Lion  Broadcasting  Co.,  Inc.  v.  FCC, 

biles  had  become  a  serious  and  substan- 
tial danger  to  health,  particularly  j^ 

New  York  City.  They  reasserted  their 

contentions  that  the  large-car  and  high- 
powered  gasoline  advertisements  carried 
by  the  licensee  were  designed  to  promote 
the  idea  that  these  products  presented 
no  health  hazards  in  fact.  They  also 
contended  that  the  discussion  programs 

cited  by  the  licensee  were  no  adequate 
offset  to  the  many  spot  commercials 
which  were  aired  repeatedly  throughout 

the  broadcast  hours,  including  the  times 
of  maximum  viewing.  It  was  the  peti- 

tioners' request  of  the  Commission  that 
"this  complaint  be  investigated  and  that 
necessary  and  appropriate  action  be  tak- 

en to  bring  WNBC-TV  into  compliance 
with  the  requirements  of  the  Federal 

Communications  Act." 
This  letter  of  complaint  was  supple- 

mented on  April  7  by  a  letter  to  the 

Commission  from  counsel  for  the  peti- 

tioners in  which  the  Commission's  atten- 
tion was  drawn  to  the  recently  enacted 

National  Environmental  Policy  Act  of 

1969,  Public  Law  91-190,  83  Stat.  852. 
Counsel  pointed  out  that  in  this  new 

statute  Congress  had  emphasized  the 

"critical  importance  of  restoring  and 
maintaining  environmental  quality,"  and 
had  authorized  and  directed  government 
agencies  to  advance  these  ends  and  to  in- 

terpret and  administer  "the  policies, 
regulations,  and  public  laws  of  the  Unit- 

ed States  *  *  *  in  accordance  with 

the  policies  set  forth  in  this  Act." 
Counsel  referred  to  the  underlying  re- 

port of  the  Senate  Committee  which  in- 
dicated that  this  mandate  was  intended 

to  extend  to  "the  licensing  functions  of 
independent  agencies  as  well  as  the 

ongoing  activities  of  regular  Federal 

agencies."  S.Rep.  No.  91-296,  91st 
Cong.,  1st  Sess.  14  (1969). 

On  June  20  the  Environmental  Protec- 
tion Administration  of  the  City  of  New 

York  addressed  a  letter  to  the  Commis- 

sion in  support  of  the  petitioners'  com- 
plaint.    It  described  air  pollution  condi- 

395    U.S.    367    (1969).    especially    at   pp. 

375-386,  89   S.Ct.   1794,  23   L.Ed.2d  371. 
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tions  in  New  York  City,  and  asserted 

that  they  were  presenting  an  increasing- 

ly serious  danger  to  health.  A  similar 

ypporting  letter  was  sent  to  the  Com- 
jssion  by  Citizens  for  Clean  Air,  Inc., 

j>jew  York  membership  corporation  or- 
uanized  for  the  purpose  of  educating  the 
citizens  of  the  New  York  metropolitan 

grea  in  the  hazards  of  air  poTlution  and 
♦he  effective  means  of  alleviating  it.  It 

pointed  out  that,  although  serious  sug- 
gestions were  currently  being  made  for 

the  prohibition  of  automobiles  in  Man- 
hattan, the  commercials  in  question  were 

urging  the  use  of  cars  of  ever  larger 
horsepower,  thereby  compounding  the 

problem.  This  letter  urged  that  the 

Commission  conduct  hearings  "for  the 
purpose  of  developing  facts  adequate  to 
resolve  the  serious  questions  which  have 

been  raised" ;  and  it  indicated  a  wish  to 
present  testimony  in  any  such  hearings. 

On  June  13  the  licensee  wrote  a  letter 

to  the  Commission  in  which  it  reiterated 
its  contention  that  the  content  of  the 

commercials  complained  of  did  not  con- 
stitute a  discussion  of  the  pollution  is- 

sue. It  also  listed  by  title  a  number  of 

programs  carried  by  it  which  it  charac- 
terized as  a  more  than  adequate  dis- 

charge by  it  of  any  duty  it  may  have 

had  to  inform  the  public  of  the  anti-pol- 
lution viewpoint. 

Counsel  for  the  petitioners  responded 
to  this  letter  on  June  30  in  a  letter 

which,  among  other  things,  described 

the  ever-growing  health  hazard  in  New 
York  City  by  reason  of  automobile-pro- 

duced air  pollution  and  challenged  the 

claim  by  the  licensee  that  its  public  serv- 
ice programs  adequately  countered  the 

effect  of  the  automobile  and  gasoline 
spot  advertisements  complained  of.  It 
asked  the  Commission  to  examine  actual 

transcripts  of  the  programs  cited  by  Ihe 
licensee  as  fulfilling  its  public  interest 
obligations,  and  asserted  that  such  an 
examination  would  demonstrate  that  a 

substantial  gap  remained  in  the  licen- 

see's presentation  of  the  conflicting  po- 
sitions with  respect  to  automotive  pollu- 

tion of  the  air.2 

In  a  letter  to  petitioners  dated  August 

5,  1970,  the  Commission  reviewed  the 

contentions  made  in  the  foregoing  corre- 
spondence and  reported  its  conclusion 

that  "no  action  is  warranted  against 

WNBC."  It  recognized  that  automobiles 
"result  in  many  deaths  each  year  and 
because  their  gasoline  engines  constitute 
the  main  source  of  air  pollution  (S.Rep. 

No.  91-745,  91st  Cong.  2d  Sess.  3 

(1970)),  they  raise  most  serious  envi- 

ronmental problems."  This  was,  how- 
ever, said  to  be  true  of  "a  host  of  other 

products  or  services — detergents  (partic- 
ularly with  phosphates),  gasoline  (espe- 

cially of  a  leaded  nature),  electric  power, 

airplanes,  disposable  containers,  etc." 
Cigarettes,  said  the  Commission,  are  dis- 

tinguishable from  products  of  this  na- 
ture, since  smoking  them  is  a  habit 

"which  can  fade  away"  without  impact 
upon  other  aspects  of  life,  and  which  of- 

ficial voices  have  urged  the  public  to 
avoid  or  to  abandon.  Contrarily,  the 

Government  is  not  urging  discontinu- 
ance of  the  use  of  automobiles,  although 

it  is  beginning  to  recognize  that  far- 
reaching  action  must  be  taken  to  accom- 

modate the  impact  of  automobiles  upon 

the  environment.  The  Commission  as- 
serted that  the  focus  should  probably  be 

on  such  action  and  "not  [on]  the  periph- 

eral advertising  aspect." 
The  Commission  represented  itself  as 

being  without  power  to  take  the  kind  of 
action  which  could  solve  or  alleviate  the 

air  pollution  problems  caused  by  the  use 
of  automobiles.  That  was  a  matter 

about  which  it  was  not  expert,  and 
which  falls  within  the  competence  of 
other  agencies  of  the  Government.  The 
Commission  also  stated  that  there  was  a 

threshold  issue  as  to  whether  the  com- 
mercials complained  of  did  in  fact 

present  one  side  of  a  controversial  issue. 
It  purported  not  to  have  the  information 

Petitioners  professed  difficulty  in  seeing 

liow  "The  World  of  the  Beaver"  and  "The 
Great   Barrier   Reef"   programs,   cited   by 

the  licensee,  Imd  mucli  relevance  to  the 
problem  of  the  pollution  of  the  air  in 
New  York  City  by  automobiles. 
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available  to  exercise  judgment  on  the 

question  of  whether  the  differences  in 

the  amount  of  time  respectively  in- 
volved in  the  advertising  of  large  and 

small  cars  is  sufficiently  great  to  call 
for  further  time  to  be  afforded  to  the 

side  taken  by  petitioners.  "We  have," 
said  the  Commission,  "no  such  informa- 

tion before  us,  but  we  decline  in  any 
event  to  extend  the  cigarette  advertising 

ruling  to  these  other  products."  It  stat- 
ed its  belief  to  be  that  "we  should  ad- 

here to  our  previous  judgment  that  ciga- 
rettes are  a  unique  product  permitting 

the  simplistic  approach  adopted  in  that 

field." 
The  Commission  went  on  to  say  that, 

even  if  it  be  assumed  to  be  wrong  in 

that  belief,  it  would  not  extend  the  ciga- 

rette ruling  "generally  to  the  field  of 
product  advertising."  To  do  so  would, 
said  the  Commission,  "undermine  the 
present  system  which  is  based  on  prod- 

uct commercials,  many  of  which  have 

some  adverse  ecological  effects."  It  jus- 
tified this  conclusion  by  pointing  to  the 

fact  that  a  licensee  had  a  public  interest 
obligation  to  provide  discussions  of  the 
environmental  issues  affected  by  some 
of  the  advertised  products,  although  it 
did  not  address  itself  to  the  content  and 

volume  of  the  programs  relied  upon  by 
the  licensee  as  discharging  its  obliga- 

tions or  make  any  findings  in  this  re- 
gard. It  thought  that  the  approach  of 

regulating  product  advertising  is  one 
which  Congress  could  take,  but,  in  the 
absence  of  action  by  Congress,  the  Com- 

mission should  stay  its  hand. 

II 

In  this  court  the  Commission  asserted 

that  "[T]he  crucial  issue  in  this  case  is 
whether  the  Commission  reasonably 
refused  to  extend  to  gasoline  and  auto- 

mobile commercials  its  ruling  with  re- 

spect to  cigarette  commercials."  We 
have  no  difficulty  in  accepting  this  for- 

mulation of  the  issue,  involving  as  it  does 
a  comparison  of  the  record  before  us 
with  that  before  the  Commission  and 
this  court  in  Banzhaf. 

The  complainant  in  Banzhaf  brought 

to  the  Commission's  attention  certain 
specific  commercials  which  allegedly 

sought  "to  create  the  impression  and 
present  the  point  of  view  that  smoking 
is  socially  acceptable  and  desirable,  man- 

ly, and  a  necessary  part  of  a  rich  full 

life."  It  was  urged  upon  the  Commis- 
sion  that  such  commercials  took  one  side 
of  a  controversial  issue  of  public  impor- 

tance, and  that,  under  the  fairness  doc- 
trine, the  licensee  was  required  affirma- 
tively to  make  its  facilities  available  for 

contrasting  viewpoints.  The  licensee  in 
Banzhaf  represented  that  it  had  in  fact 
broadcast  a  number  of  news  and  infor- 
mation  programs  about  the  impact  of 
smoking  upon  health,  and  had  carried 
some  public  service  announcements  of 
the  American  Cancer  Society  free  of 
charge.  Thus,  said  the  licensee,  its  cov- 

erage of  the  health  aspects  of  smoking 
had  actually  been  in  full  compliance  with 
the  fairness  doctrine,  although  it  went 
on  to  insist  that  the  fairness  doctrine 
had  no  application  to  product  advertis- ing. 

The    Commission    accepted    the    com- 

plainant's characterization  of  the  ciga- 
rette commercials  in  question  as  present- 

ing a  distinct  point  of  view  on  a  contro- 
versial   matter    of    public    importance; 

and    it    regarded    this    as    bringing   the 
fairness    doctrine    into    operation.     The 
Commission  did  not  require  the  licensee 

to  provide  a  precisely  equal  amount  of 

time  for  the  anti-smoking  position,  and 
it  left  this  matter  of  time  and  the  type 

of  programming  to  the  good  faith  judg- 
ment of  the  licensee.     It  did,  however, 

expressly  direct  licensees  carrying  ciga- 

rette commercials  to  provide  "a  signifi- 
cant amount  of  time  for  the  other  view- 

point."   The  vigorous  challenge  made  in 
this    court   to    the    Commission's   ruling 

did  not  prevail,  and  we  upheld  the  Com- 

mission's  action   as   against   the  many- 
faceted  attack  mounted  against  it  in  the 
tobacco  case. 

Petitioners'  letter  of  complaint  to  the 
Commission  in  the  case  presently  before 

us   called   attention  to  certain  conimer- 
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ted  that  there  were  special  virtues  in 

cars  of  greater  rather  than  lesser  horse- 

power, and  in  gasolines  of  the  high-test, 
leaded  character.  As  the  petitioners 

5aid  in  concluding  their  letter  to  the  li- 
censee, all  of  these  advertisements,  in  a 

nianner  reminiscent  of  the  themes 
sounded  in  the  cigarette  advertisements, 

"imply  that  the  good  life  is  somehow 
inexorably  connected  with  the  use  of 

powerful  cars  and  high-test  gasoline." 
For  this  reason,  it  was  said,  these  par- 

ticular commercials  reflected  a  point  of 
view  on  the  merits  of  the  use  of  larger 

cars  and  more  powerful  fuels  which,  in 
the  context  of  the  current  concern  about 

the  danger  of  air  pollution  to  health,  in- 
voked the  fairness  doctrine. 

No  more  than  in  Banzhaf  did  the 

Commission  here  deny  the  existence  or 
the  persuasiveness  of  expert  evidence, 
from  both  official  and  private  quarters, 
of  the  very  real  dangers  to  health 

presented  by  air  pollution,  and  the  sig- 
nificant degree  to  which  automobile 

emissions  both  create  and  aggravate  the 

air  pollution  problem.  To  this  point, 

therefore,  the  pattern  of  the  problem  un- 
folding before  the  Commission  and  its 

response  to  it  are  very  like  that  in  Ban- 
zhaf. Where  the  Commission  departs 

from  Banzhaf  is  in  insisting  that,  be- 
cause cigarettes  are  unique  in  the  threat 

they  present  to  human  health,  the  public 
interest  considerations  which  caused  it 

to  reach  the  result  it  did  in  Banzhaf  have 
no  force  here. 

The  distinction  is  not  apparent  to  us, 
any  more  than  we  suppose  it  is  to  the 
asthmatic  in  New  York  City  for  whom 

increasing  air  pollution  is  a  mortal  dan- 
ger. Neither  are  we  impressed  by  the 

Commission's  assertion  that,  because  no 
governmental  agency  has  as  yet  urged 
the  complete  abandonment  of  the  use  of 
automobiles,  the  commercials  in  question 
do  not  touch  upon  a  controversial  issue 
of  public  importance.  Matters  of  degree 

arise  in  environmental  control,  as  in  oth- 
er areas  of  legal  regulation.  To  say 

that  all  automobiles  pollute  the  atmos- 
phere is  not  to  say  that  some  do  not  pol- 

449  F.2d— 74 

Voices  have  al- 
ready been  lifted  against  the  fetish  of 

unnecessary  horsepower;  and  some  gas- 
oline refiners  have  begun  to  make  a  vir- 

tue of  necessity  by  extolling  their  non- 
leaded,  less  dynamic,  brands  of  gasoline. 
Commercials  which  continue  to  insinuate 

that  the  human  personality  finds  greater 
fulfillment  in  the  large  car  with  the 

quick  getaway  do,  it  seems  to  us,  venti- 
late a  point  of  view  which  not  only  has 

become  controversial  but  involves  an  is- 
sue of  public  importance.  When  there  is 

undisputed  evidence,  as  there  is  here, 
that  the  hazards  to  health  implicit  in  air 
pollution  are  enlarged  and  aggravated 

by  such  products,  then  the  parallel  with 
cigarette  advertising  is  exact  and  the 
relevance  of  Banzhaf  inescapable. 

In  its  BanzJiaf  ruling  the  Commission 
was  at  great  pains  to  warn  that  it  did 
not  contemplate  its  extension  to  product 

advertising  generally;  and  the  Commis- 
sion's action  now  under  review  reflects, 

more  than  anything  else,  a  purpose  to 
make  good  on  that  representation.  But 
the  Commission  has  since  been  obliged 

to  moderate  its  view  that  commercial  ad- 

vertising, apjirt  from  cigarettes,  is  im- 
mune from  the  fairness  doctrine.  On 

May  12  last  it  issued  its  ruling  (FCC 

71-526)  in  the  so-called  Chevron  case 

where  complaint  had  been  made  of  gaso- 
line commercials  which  allegedly  made 

deceptive  and  misleading  claims  with  re- 

spect to  the  product's  capacity  to  mini- 
mize air  pollution. 

The  Commission  decided  to  take  no  ac- 
tion in  Chevron  because  (1)  the  com- 

mercials there  in  question,  far  from  sug- 
gesting that  automobile  emissions  do  not 

contribute  significantly  to  the  dangers 

of  air  pollution,  urged  that  the  gasoline 
being  advertised  was  designed  to  reduce 

those  dangers,  and  (2)  the  commercials 
were  the  subject  of  a  pending  Federal 
Trade  Commission  proceeding  on  a 

charge  of  false  and  deceptive  advertis- 
ing. In  this  context  the  Commission  did 

not  think  that  the  purposes  of  the  fair- 
ness doctrine  were  served  by  making  it 

the  occasion  for  a  debate  with  respect  to 

the   efficacy   of   a   commercial   product. 
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Of  the  applicability  of  the  doctrine  gen- 
erally, however,  the  Commission  said: 

This  is  not  to  say  that  a  product  com- 
mercial cannot  argue  a  controversial 

issue  raising  fairness  responsibilities. 
For  example,  if  an  announcement 

sponsored  by  a  coal-mining  company 
asserted  that  strip  mining  had  no 
harmful  ecological  results,  the  sponsor 
would  be  engaging  directly  in  debate 
on  a  controversial  issue,  and  fairness 
obligations  would  ensue.  Or,  if  a 

community  were  in  dispute  over  clos- 
ing a  factory  emitting  noxious  fumes 

and  an  advertisement  for  a  product 

made  in  the  factory  argued  that  ques- 
tion, fairness  would  also  come  into 

play. 
On  June  30  last,  the  Commission  in 

the  so-called  Esso  case  (FCC  71-704) 
sustained  a  fairness  doctrine  complaint 
which  it  thought  to  come  within  the 
range  of  these  examples.  Complaint  had 
been  made  about  commercials  sponsored 

by  Standard  Oil  Company  of  New  Jersey 
which  related  to  the  development  of  oil 
reserves  in  Alaska,  and  which  were  said 

"to  discuss  one  side  of  controversial  is- 
sues of  public  importance,  namely  (1) 

the  need  of  developing  Alaskan  oil  re- 
serves quickly  and  (2)  the  capability  of 

the  oil  companies  to  develop  and  trans- 
port that  oil  without  environmental  dam- 

age." The  licensee  took  the  position 
that  the  commercials  in  question  were 
institutional  advertising  which  did  not 

involve  any  controversial  issue  of  public 
importance.  The  Commission  held  that 

this  approach  was  unreasonable,  and 
that  the  fairness  doctrine  was  triggered 
by  the  commercials  in  issue. 

Having  jiecided  that  the  fairness  doc- 
trine applied,  the  Commission  then 

turned  in  Esso  to  the  claim  by  the  licen- 
see that  other  programs  carried  by  it 

were  fully  adequate  to  present  the  con- 
trary side  of  the  question.  The  Com- 

mission concluded  that,  on  the  basis  of 
the  information  before  it,  it  could  not 

find  that  the  programs  cited  by  the  li- 

censee "afforded  reasonable  opportunity 
for  the  presentation  of  contrasting 

views  to  those  presented  in  the  commer- 

cials. ♦  *  ♦ "  The  licensee  was,  ac- 
cordingly, directed  to  submit  within  lo 

days  a  statement  indicating  what  addi- 
tional  material  it  had,  or  intended  to 

broadcast  in  order  to  satisfy  its  obliga' tions  under  the  fairness  doctrine. 

It  is  obvious  that  the  Commission  is 
faced  with  great  difficulties  in  tracing  a 
coherent  pattern  for  the  accommodation 
of  product  advertising  to  the  fairness 
doctrine.  It  has  said  as  much  in  the 

closing  paragraphs  of  the  Chevron  deci- 
sion, where  it  announced  its  purpose  to 

initiate  in  the  near  future  a  wide  rang- 

ing inquiry  which  "will  permit  a  thor- 
ough re-examination  and  re-thinking  of 

the  broader  issues  suggested  by  this  and 

other  recent  cases  before  us.  *  ♦  ♦  »• 
We  do  not,  of  course,  anticipate  what 
the  result  of  that  proceeding  will  prove 
to  be,  nor  do  we  minimize  either  the  se- 

riousness or  the  thorny  nature  of  the 
problems  to  be  explored  therein.  Pend- 

ing, however,  a  reformulation  of  its  po- 
sition, we  are  unable  to  see  how  the 

Commission  can  plausibly  differentiate 
the  case  presently  before  us  from  Ban- 
zhaf  insofar  as  the  applicability  of  the 
fairness  doctrine  is  concerned. 

It  is  true  that  fairness  doctrine  obli- 

gations can  be  met  by  public  service  pro- 
grams  which  do  give  reasonable  vent  to 

points  of  view  contrary  to  those  reflect- 
ed in  the  offending  commercials.  The 

Commission  recognized  this  principle  in 

the  decision  now  under  review,  and  not- 
ed that  the  licensee  had  listed  programs 

carried  by  it  as  allegedly  discharging 
this  responsibility.  The  Commission, 
however,  explicitly  restricted  the  basis 
of  its  ruling  to  the  inapplicability  of  the 
fairness  doctrine;  and  it  did  not  regard 

as  being  before  it  for  decision  the  ques- 
tion of  whether  the  licensee  had  other- 

wise met  its  fairness  obligations.  It  in- 
dicated that  this  was  a  matter  which 

was  properly  to  be  explored  at  license 
renewal  time. 

The  fairness  doctrine  does  not,  of 

course,  operate  on  that  kind  of  a  tirr.e 

schedule,  as  the  Commission's  most  re- 

cent decision  in  the  Esso  case  demoD- 

strates.      There,    once    the    Commission 
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found  the  fairness  doctrine  to  be  appli- 
cable, it  directed  its  attention  to  the 

question  of  whether  compliance  had  in 
effect  been  forthcoming  by  virtue  of 
other  programs  aired  by  the  licensee. 
Since  the  information  before  it  on  this 

point  was  scanty,  the  Commission  was 
compelled  to  find  the  programs  cited  as 
falling  short  of  an  adequate  presentation 
of  contrasting  views.  It  did,  however, 

give  the  licensee  an  opportunity  within 
10  days  to  submit  further  information 

on  this  score. 
The  disposition  we  make  here  follows 

the  Esso  approach.  Having  found  this 
case  indistinguishable  from  Banzhaf  in 
the  reach  of  the  fairness  doctrine,  and 
being  without  the  benefit  of  an  express 

finding  by  the  Commission  on  the  ques- 
tion of  the  possible  satisfaction  of  that 

doctrine  by  the  licensee  through  the  me- 
dium of  other  programs,  we  remand  the 

case  to  the  Commission  for  determina- 

tion by  it  of  this  second  issue."* 
It  is  so  ordered. 

WILBUR  K.  MILLER, 

Judge,  would  affirm. 

Senior  Circuit 

4.    In  Green  v.  FCC  and  G.  I.  Association 

V.  FCC,     U.S.App.D.C.    ,  447  F.2d 
323  (dceiiled  June  18.  1971),  this  court 

left  undisturbed  the  Commission's  disal- 
lowance of  a   fairness  doctrine  complaint 

.';  *bout  military  recruitment  advertisements. 
,  There,   however,   the  petitioners  persisted 
m  linking  their  complaints  about  the  ad- 

vertisements to  the  controversial  issues  of 
the  Vietnam  War  and  the  draft;  and  the 

Commission  found  expressly  that  the  licen- 
sees had  not  "failed  to  treat  the  issues  of 

Vietnam  and  the  draft  (both  concededly 
controversial  issues  of  public  importance) 

in  conformance  with  the  fairness  doc- 

trine." 
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Fairness  Doctrine  liuling  807 

F.C.C.  71-526 
BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Wasuinoton,  D.C.     20554 

In  Re  Complnint  by 
Ala.v  F.  Neckritz  and  L.\wrexce  B.  Or- 

i)<)\vKR,  Berkijcy,  Calif. 
Conccrnino:  Fairness  Doctrine  Re  Stations 

K(UVTV,         K  RON-TV,        KPIX, 
KNIiC,  and  KNXT 

May  12,  1071. 

(ikntlemen:  As  you  know,  a  complaint  was  filed  by  Alan  F.  Neck- 
lit/  iUKJ  I^iwrence  li.  Ordower  against  the  licensees  of  Television  Sta- 

tion K(U)-TV,  KRON-TV,  and  KPIX  (San  Francisco)  and  KNBC 
.111(1  KNXT  (Los  Anpcles)  alleging  failure  to  fulfill  their  fairness 
tloctiine  and  public  interest  obligations  regarding  advert isements\^r 

Sfaiidard  Oil  of  California's  Chevron  witli  F-HIO  gasoline. 
Complainants  allege  that  the  advertisements  are  produced  in  severnl 

vpi-sions,  which  include  depiction  of  (1)  a  large  balloon  attached  to 
a  late  model  Chevrolet  which  turns  black  with  exhaust;  (2)  a  car 
i'ii;;iilfc'(l  in  a  bag  of  black  smoke;  and  {?>)  exhaust  ignited  with  a 
lilnw  torch  to  indicate  unburned  gasoline  {joing  out  the  exhaust; 
and  that  the  advert isemtnts  claim  these  conditions  are  cured  by  "just 
six  tankfuls  of  Chevron  with  F-310."  Complainants  state  that  the 
adveitisemonts  sjiy  the  gasoline  is  a  "significant  contribution  towaixl 
tlfaiicr  air'  and  that  ''F-.'no  turns  dirty  exhaust  into  good  clean 
mileage."  A  Federal  Trade  Commission  complaint^  cites  the  follow- 

ing as  a  typical  advertisement : 
'Television 

S«(irr  I'arpenteb:  I'm  Scoft  Cari)euter.  We're  attaching  a  clear  ball(K)n  to 
this  «-iir  to  show  you  one  of  the  mo.st  meaningful  gasoline  acblevementH  In  his- 
I'-ry.  Tlie  hnlloon  is  filling  with  dirty  exhaust  euii.ssious  that  go  into  the  air 
mill  waste  niileiifre. 

Nnw  Stiindiird  Oil  of  C'uliforina  has  accomplished  the  development  of  a  remark- 
itl.lf  Kiisoline  additive,  Formula  F-310.  that  reduce  exhaust  emis-sions  from  dirty 
•  iiKiiM's.  The  same  car,  after  just  six  tankfuls  of  Chevron  with  F-310;  no  dirty 
Miii.ki'.  cleaner  air.  A  major  breakthrough  to  help  solve  one  of  today's  critical 
|.ri.liUu»s.  And  since  dirty  exhaust  is  wasted  gasoline,  F-310  keeps  good  mileage 
fn.iii  p.ing  up  in  smoke.  Cleaner  air,  better  mileage — Chevron  with  F'-310 
iiiriis  dirty  smoke  into  good,  clean  mileage.  There  isn't  a  car  on  the  road  that 
»ln»ul(ln't  l)e  using  it." 

Cuinplainauts  contend : 

1.  California-Standard's  F-olO  advertisements  have  created  a  pub- 
lic controversy  which  is  subject  to  the  fairness  doctrine,  and  the  li- 

'  On  Dw-pinher  2fl.  IftTO.  thf  Federal  Trade  Commission  Isfliied  a  complaint  regarding »  h^^  roi.  I-  -310  and  the  matter  haa  been  set  for  hearing. 
29  F.C.C.  2d 
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ceuset^s  htive  not  fiilfilletl  their  faiiiu'>s  ri'sjxjii.sibilities.  Tlieio  are, 
ooinplaiiumts  su<^«;est,  two  controversial  issiies:  (a)  whether  F-.'UO 
additive  will  help  solve  the  air  pollution  piohleni;  and  (b)  whether 

the  advertisements  themselves  are  controvtusial  i)i  li«i;ht  of  (^hevron's 
attempt  to  refute  the  FTC  complaint.  Complainants  allege  that  "Clal- 
Standaid's  advertisements  have  created  a  controversy  .  .  .  because 
they  attempt  to  exploit  the  le<>itimate  and  appropriate  public  concern 

alM)ut  air  pollution." 
'1.  The  licensees  and  networks  failed  to  fulfill  the  public  interest 

oblio-ations  of  the  Comnnmications  Act.  C()mi)lainants  assert  that 
when  a  licensee  allows  an  advertiser  to  "exploit  public  concern  over 
a  connnmiity  i)roblenr'  he  should  be  required  to  satisfy  the  counuuuity 
interest  in  the  issues  raised  by  the  commercials,  (^oniplaints  further 
state  that  ••Con'rress  has  reco«j^nized  that  environmental  pollution  cre- 

ates a  'clear  and  present  danger'  to  the  public  health  and  it  has  en- 
acted the  National  Knvironmental  Policy  Act  which  makes  it 

coinpeUing  upon  th6  Conunission  to  recognize  this  aspect  of  the  i)ul>lic 
interest  standard." 

8.  Licensees  abridged  the  complainants'  First  Amendment  rights  by 
denying  access  to  contrasting  views  on  the  issue  raised  in  the  adver- 

tisements. Complainants  state  that  the  First  Amendment  sanctions 

"elective  s])eech"  {Edwanls  v.  South  Carolina,  372  U.S.  229,  235 
(1963) )  and  that  its  effectiveness  depends  on  the  existence  and  nature 
of  an  appropriate  fonim  and  format.  Complainants  ask  that  their 
views  be  presented  thiough  spot  announcements  to  achieve  fairness 

with  the  "prei)ackaged  nature  of  Standard's  $9.5  millioji  saturation 
television  ad\ertising  campaign."  In  support  of  their  contention  that 
the  opposing  ]X)int  of  view  should  be  presented  through  spot  announce- 

ments, the  complainants  cite  In  Re  CompJalnt  of  Bella  S.  Ahzug, 

25  FCC  2d  117  (1970),  where  the  licensee  stated  that,  ".  .  .  programs 
and  sjwts  are  different  in  their  economic  and  impact  values,  and  .  .  . 

[spots  are]  considerably  more  valuable.  .  .  ." 
i.  The  Commission  should  require  licensees  to  refrain  from  broad- 

casting this  particular  series  of  advertisements  because  Cal-Standard's 
advei-tisements  involve  material  deception  as  to  the  characteristics  and 
perfonnance  of  F-310.  Complainants  contend  the  licensees  have  vio- 

lated the  Commission's  policies  regarding  advertising  because, 
"(1)  Of  all  the  licensees  only  KPIX  api^ears  to  have  exerc-ised  any  (l(v;i;re<'  of 

eare  with  resiK'tt  to  in.suring  that  the  ads  did  not  mislead  the  iiublic.  (2)  Two 
oflicial  state  authorities  found  these  ads  to  be  misleading,  and  the  continued 
broadcasting  of  the  F-310  commercials  raises  serious  «iuestions  as  to  whether  the 
licensees  are  operating  in  the  public  interest.  {'A)  .  .  .  [t]he  official  reports  of the  California  Air  Resources  Board  and  the  Hawaiian  State  tV»nsumer  Protection 
CoIllnlitte<^  the  outcry  of  the  Friends  of  the  bkirth  and  the  Sierra  Club,  have  put 
the  licensees  <in  noti<e  and  they  cannot  claim  ignorance  of  ccmtroversy  that  has 

been  raised  in  print  but  silenced  by  the  mass  media." 

In  reply  to  the  liroadcast  Bureau's  inquiiy,  the  licensees-  state  that 
they  do  not  believe  the  broaxlcasts  of  the  Chevron  with  F-31()  adver- 

tisements constitute  a  discussion  of  a  controversial  issue  of  public  im- 

-•If  «|)i«-iiis  from  tlie  reiilics  fil.d  by  MiC.  CHS  and  XHC  tliat  tlif  < oiiinnM-.ials  v 
rarrlPd  b.v  t»)<»  Californtn  stations  licensed  to  tliem  (KGO-TV,  KNST  mid  KNHC, 
si»i'Otlv(ly)  un<l  not  by  the  networks. 

20  F.C.C.  2d 
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portaiuo,  and  that  in  their  oveiall  pro^raiUDiing  they  luue  devoted 
ample  time  to  the  treatment  of  the  hirger  issues  of  air  pollution  and 

ecolo^.3  KROX,  KNXT,  KGO-TV,  and  KPIX  state  they  covered 
the  F-310  controversy  in  their  news  broadcasts  or  other  programs. 
KXIU',  K(1()-TV  and  KROX-TV  state  that  the  advertisements  were 
nothing  more  than  [)ro<lnct  claims  of  a  factual  nature.  KXBC,  KGO- 
TV,  KXXT,  and  KPIX  al^o  state  tliat  they  received  documentation  of 
the  claims  made  in  the  commercials.*  KXBC  and  KXXT  declare  that 
they  believe  it  is  in  the  public  interest  to  encourage  nianufacturers  to 
compete  in  the  impro\  ement  of  their  pro<luct  and  to  adveitise  these  im- 

provements. KXXT  and  KROX-TV  assert  that  the  question  of  decep- 
tive adveitising  is  .solely  within  the  jurisdiction  of  the  Federal  Trade 

Gonmiission.  KNXT  denies  that  economic  pressure  from  the  adveitis- 

ei-s  att'ected  the  news  coverage  of  the  issue  oi  air  pollution.  All  licensees state  that  they  believe  the  cigarette  advertising  case,  BaDzhtf  \ .  FCC. 

1.32  r.S.  App.  D.C.  14,  40.-)  F.2d  1082  (1908),  rrrt.  denied  .sith  nom 
Toharro  ImtitiUe  v.  FCC.  306  TLS.  842  (1909),  to  be  inapplicable  and 
Friends  of  the  Forth,  24  FCC  2d  748  (1970),  on  appeal  ̂ ub  noni 
Friends  of  the  Furth  v.  FCC,  Xo.  24,556,  U.S.  Ct.  App.,  D.C.  to  l)e 

applicable.' 
In  reply  to  the  licensees'  responses,  the  oomplainjvnts  state  that  (1) 

"the  general  impression  te.st"  should  be  applied  to  interpret  the  mes- 
sage conveye<l  by  the  advertisements;  (2)  the  advertisements  take  a 

position  on  a  public  issue  which  is  slanted  and  distorted,  and  therefort^. 
the  fainiess  doctrine  applies;  (3)  the  licensees'  judgments  regarding 
the  commercials  were  unreasonable;  (4)  the  licensees  failed  to  discuss 
how  their  decisions  implement  the  Xational  Environmental  Policy 
Act  of  1960.  The  complainants  cite  Retail  Sfoi'e  Fmployecs  Union  v. 
FCC,  D.C.  Cir.,  Case  Xo.  22605,  decided  October  27,  1970,  Slip  Op., 
at  p.  22 : 

"It  is  at  the  very  least  a  fair  question  whether  a  r.idio  station  projierly  serves 
the  pnlilic  interest  by  inakinc  available  to  an  eniployer  hrwadonst  tJaie  for  the 

iniriMise  of  ur^'iuK  the  pul>lic  to  iwtronixe  his  store,  while  denying  the  eniploy»>es 
•my  remotely  couipurahle  opi>ortnnity  to  urge  the  public  to  Join  their  side  of  the 
.strife  lsi<]  and  l>oycott  the  employer." 

AVe  do  not  believe  that  complainants'  First  Amendment  rights  have 
been  abridged  by  the  denial  of  access  to  the  air  waves.  It  is  well  estab- 

lished that  a  broadcast  licensee  is  not  a  connnon  carrier  and  tlms  is 

not  required  to  provide  all  persons  with  access  to  the  air.  47  I"^.S.C. 
^5  153(h).  The  Supreme  Couit  has  stilted  that  "[u]idike  other  modes  of 
e.xpre.ssion,  radio  inhei-ently  is  not  available  to  all.  .  .  .  Because  it 
cannot  be  used  by  all.  some  who  wish  to  use  it  must  be  denied."  \HC  v. 
Pnitrd  Staies.  310  17.8.  190,  226  (1943).  See  also  Democratic  Nution4d 

■■•  Kl'IX  states  fli.nt  U  c-ouslrtors  tho  "ill>ajrrp<>niPiit  ronroriiliic  the  pcoloclri'l  efforts 
of  fill-  F-HIO  additive  US  one  faopt  of  the  Inrger  controversy  over  air  niid  envlroiiini'nt 

pollution." 
*  KPIX  .xtati's  it  Ixcanio  conoenied  that  tli>-  nnnoiiurnuents  were  poN>ll)lv  inisleiitllnc  : 

thnt  It  used  slides  frmn  the  ndvertlsinc  at'encv  to  Modify  the  orlirlnnl  nnnf>iinoem»'nf s  In 
order  to  jtrevent  nilsundcrstnndlntr  :  and  that  Inter  it  ret'elved  and  used  n»*vv  ooninierrlal 
.Tiinounrrments  wbirh  Inrorporate  the  explnnntorv  statements.  KOO-TV  stnt<>s  that  It 

l«i  nil  loiijrer  telecasthic  the  halloon  demonstration  "  KRON-TV  shifi-s  that  the  F-;nO  i-.iui- uierclnl^  cont.ilu  sitperltnposed  messaires  statins  the  limitations  of  the  te«<t. 
'  KPIX  further  .<stntes  that.  "Even  if  a  si>eclflc  commercial  did  raise  a  controversial 

l.ssue  of  pul»lic  Importance,  the  falrnesM  do<'trlne  would  only  recpilre  reasonable  efforts  to 
present  contrasting  viewiK>lnts^not  a  series  of  sjwt  aunouumueuts  Id  opi)OsUlon." 

29  F.C'.C.  •li\ 
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Coniinittce,  25  FCC  '2d  216  (1970),  on  appeal  mh  oiovi.  Democratic 
National  Comvuttee  v.  FOC\  No.  24,r).'i7,  U.S.  Ct.  Api).,  D.C.  However, 
it  is  also  well  established  that  the  absence  of  ri<j:ht  to  demand  that  any 
particular  matter  be  carried  by  a  broadctust  station  does  not  mean  that 
a  licensee  can  use  the  air  waves  solely  for  his  own  purposes  or  without 
regard  to  the  public  interest.  A  licensee  nmst  oi)erate  his  station  so  Jis 
to  serve  the  needs  and  intei-est  of  the  public.  Siaux  Fm.pire  Broadcmt- 
ing  Co.,  IG  FCC  2d  995  (1^)69)  ;  City  of  Camden,  et  oL,  18  FCC  2d  412 
(1909):  and  has  an  obli«^ation  both  to  inform  the  public  on  major 
issues  of  ]iublic  concern  and  to  afford  a  reasonable  opportunity  for  the 

presentation  of  contnisting  points  of  view  on  controvei-siul  issues.  Red 
Lion  Hroadca.^ting  Co.,  Inc.  v.  FCC,  895  U.S.  807  (19()9).  See  also 
Kditovializinq  hy  liroadcast  Licensees,  13  FCC  1246  (1949),  Fairness 
Primer,  29  Fed.  Re«?.  10415  (1964),  and  47  U.S.C.  §H15(a).  The  re- 
maininjr  issues  before  us  nnist  be  determined  in  that  context. 

Complainants'  request  that  avo  require  the  licensees  to  stop  broad- 
casting the  series  of  commercial  announcements  at  issue  on  the  ground 

that  they  are  materially  decei)tive  cannot  be  ofranted.  These  announce- 
ments are  now  the  subject  of  a  Federal  Trade  Commission  proceed- 

in<r.  That  agency  of  course  has  primary  jurisdiction  and  qualifications 
in  this  area.  With  its  proceeding  still  pending  and  the  issues  still  unre- 

solved, it  woidd  be  clearly  inappropriate  for  us  to  order  cessation  of 
the  disputed  announcements. 

The  comi)lainants'  prinu\ry  contentions  resolve  themselves  into  the 
lmsi<'  position  that  the  fairness  doctrine  applies  to  the  Chevron  an- 

nouncements. In  this  regard,  they  make  two  principal  arguments,  one 
based  on  the  issuance  by  the  FTC  of  its  complaint  and  the  second  based 
on  the  factual  nature  of  this  particular  advertisement.  We  shall  deal 
first  with  the  effwt  of  issuance  of  the  FTC  complaint. 

The  essence  of  this  argument  is  that  the  filing  of  the  FTC  complaint 

against  the  advertisements  and  the  sponsor's  rebuttal  thereto  have  in 
themselves  created  a  controversial  issue  of  public  importance.  Were 

that  the  case,  however,  the  filing  of  every  P^TC  complaint  alleging 
falsity  or  deception  in  advertising  followed  by  the  continued  bi-oad- 
cast  of  the  advertisements  in  question  would  invoke,  the  fairness 
doctrine,  requiring  the  broadcast  of  free  replies  in  some  set  ratio  to  the 
advertisements.  See  Cigarette  Advertising  ruling,  supra;  Cullnwn 
liroadca.'iting  Co.,  supra.  Indeed,  there  would  appear  to  be  no  way  to 
draw  a  reasonable  distinction,  for  fairness  doctrine  purposes,  between 
the  case  where  an  FTC  complaint  is  filed  and  the  case  where  a  sub- 

stantial question  can  be  raised  concerning  the  validity  of  the  product 
claim  even  though  the  FTC  has  taken  no  action.  And,  in  all  instances, 
the  licensee  would  be  under  an  affirmative  obligation  tx>  encourage  and 
implement  the  presentation  of  the  contrasting  viewpoints  to  the 
advertisements. 

We  do  not  believe  that  this  approach  would  serve  the  public  interest. 
The  FTC  issues  many  contested  complaints.  We  make  no  blanket  as- 

sumption that,  in  each  case  involving  allegations  of  false  or  misleading 
advertising,  there  is  necessarily  a  controversial  i.ssue  of  public  impor- 

tance warranting  the  drastic  and  unusual  remedy  applied  in  the  area 
20  F.C.C.  2d 
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of  ci<jarette  iidvei-tisin<?.  Just  as  in  tlie  case  of  this  Commission,  a  sub- 
stantial number  of  FTC  complaints  nniy  turn  out  not  to  call  for  cor- 

rective or  other  action  or,  if  so,  the  validity  of  such  action  may  not  be 
afKnncd.  But  under  the  approach  urged  by  complainants,  tiie  practical 

ert'ect  so  far  as  broadcasting  is  concerned  would  l)e  ''sentence  first, 
verdict  later."  For  the  application  of  the  fairness  do<'trine  to  product 
conunercials  in  these  circumstances  would  almost  certainly  rule  the 
the  commercials  off  the  air  (with  advertising  outlays  continuing  or  in- 

creasing in  other  media). 

The  second  aspect  of  the  complainants'  fairness  argument,  as  noted 
above,  is  based  on  the  factual  nature  of  the  particular  advertisement 
involved,  i.e.,  the  claim  that  the  product  provides  a  partial  remedy  to 
some  problem  of  widespread  concern.  In  our  only  ruling  to  date  apply- 

ing the  obligations  of  the  fairness  doctrine  to  advertising  of  commer- 
cial products,  Am^llcahility  of  the  Fairness  Doctrine  to  Cigarette 

Advertising,  9  FCC  2d  921  (19G7),  affinned  Banzhaf  v.  FCC,  132  U.S. 
App.  D.C.  14,  405  F.2d  1082  iV,)m),rert.  den.  396  U.S.  842,  we  made 
clear  that  the  unique  situation  there  involved  would  not  be  extended 
to  other  product  advertising.  It  had  l)een  argued  (9  FCC  2d  at  942) 

that  "if  governmental  and  private  i-eports  on  the  possible  hazard  of  a 
product  are  a  sufficient  basis  for  the  cigarette  rulinp^,  the  ruling  would 
apply  to  a  host  of  other  products  such  as;  automobiles,  food  with  high 

cholesterol  count,  alcoholic  beverages  .  .  .  [and]  detergents.  .  .  ."' 
In  response  to  this  contention,  we  stressed  that  our  ruling  was  "limited 
to  this  pix)duct — cigarettes."  The  reason  was  that  cigi\rette  smoking 
was  unique  in  regard  to  the  hazard  which  results  from  normal  use 
and  also  in  regard  to  the  simple  issue  presented — whether  or  not  to 
smoke.  We  therefore  stated  (9  FCC  2d  at  943)  that : 

"47.  Wc  adhere  to  our  view  that  cigarette  advertising  prestttts  a  unique  situ, 
afion.  As  to  whether  there  are  other  comparable  products  whose  normal  use  has 
been  found  by  Congressional  and  other  Government  action  to  pose  such  a  serious 
threat  to  peneral  public  health  that  advertising  promoting  such  use  would  raise 
.1  siibstantial  controversial  Issue  of  public  imji^rtance.  bringing  into  play  tlie 
Fairness  Doctrine,  we  can  only  state  that  we  do  not  now  know  of  stich  an  ad- 

vertised product,  and  that  we  do  not  find  such  circum-stances  present  in  i)etiti<MJ- 
ers*  contentions  about  the  advertised  products  uiK)n  whicii  they  rely." 

In  Friends  of  the  Earth,  fnipi'a,  we  dealt  snuaroly  with  the  issue  treated 
by  way  of  dictum  in  the  cigarette  case,  ana  held  that  advertisements  of 
automobiles  and  gasoline  did  not  invoke  the  fairness  doctrine.  We 
stated  (24  FCC  2d  at  748-749)  : 

*'.  .  .  we  decline  In  any  event  to  extend  the  cigarette  advertising  ruling  to  these 
other  products.  We  believe,  for  the  reasons  set  forth  previously,  that  we  .«<honld 
adhere  to  our  previous  judgment  that  cigarettes  are  a  unique  prmluct.  .  .  . 
However,  even  assuming  tlmt  we  are  wrong  in  that  belief,  we  would  not  extend 
the  ruling  generally  to  the  field  of  product  advertising  ...  [a]  great  uumy  prod- 

ucts have  some  adverse  ecological  effects.  Were  we  to  adopt  a  .scheme  of  an- 
uouncemejits  tracking  in  a  significant  ratio  the  ordinary  product  commercials, 
the  result  would  he  the  undermining  of  the  present  system,  bosed  as  it  is  on  such 
commercials.  Such  a  result  is  not  consistent  with  the  public  Interest,  It  is  not  re- 
qulreil,  since  there  is  the  alternative  of  providing  advertiser-supiw>rted  prograui- 
niing,  value<l  by  the  public,  by  means  of  the  pro<luct  commercial,  and  nt  the  same 
time  affording  appropriate  time  for  disou.ssion  of  these  vitally  imiK>rtant  issues. 
In  short,  our  action  must  be  guided  by  one  standard,  the  pivblic  interest  .  .  .  and 

on  that  standard,  extension  of  the  cigarette  ruling  is  not  in  order." 
29  F.C.C.  id 
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"We  julded  (*2-t  FCX^  -id  at  749)  that  '"a  coinniercial  could  deal  directly 
with  an  issue  of  public  importance'"  and  that,  if  it  did,  "the  fairness 
do<'trine  is  fully  applicable."  The  nnestion  here  is  whether  the  Chevron 
ads  come  within  that  description.  We  do  not  l)elieve  that  they  do.  The 
Chevron  F-310  announcements  do  not  ar«>ue  a  position  on  a  contro- 

versial issue  of  public  importance,  but  rather  advance  a  claim  for  prod- 
uct efficacy.  It  is  tnie  that  this  claim  relates  to  a  matter  of  ])ublic 

concern,  but  makin<>f  such  a  claim  for  a  product  is  not  the  same  thing 
as  ai'ifuinfr  a  ]K)sition  on  a  controveisial  issue  of  public  im[)oi-tance. 
That  the  claim  is  alleged  to  be  untrue  or  partially  decei)tive  does  not 
change  its  nature.  The  Chevron  advertisements  do  not  claim  there  is  no 
danoer  in  air  pollution  or  that  automobiles  do  not  contribute  to  [dilu- 

tion but  assert,  instead,  that  use  of  the  sponsor's  i)roduct  helps  to  solve 
the  problem.  It  would  ill  suit  the  puriK>ses  of  the  fairness  doctrine,  de- 
sionod  to  illumine  significant  controvei-sial  issues,  to  apply  it  to  claims 
of  a  ])roduct's  efficacy  or  social  utility.''  The  merits  of  any  one  jjasoline, 
weioht  reducer,  breakfast  cereal  or  headache  remedy — to  name  but  a 
few  examples  that  come  readily  to  mind — do  not  rise  to  the  level  of  a 
siirnificant  public  issue.  We  therefoi-e  decline  to  extend  the  doctrine 
to  this  area,  AVe  think  this  conclusion  is  required  not  only  as  a  matter  of 
leason,  but  also  of  practical  necessity  if  fairness  is  to  work  for  the  pub- 

lic and  not  to  its  detriment. 

A  contrary  view  would  extend  the  application  of  the  fairness  doc- 
trine to  an  endless  variety  of  advertisements  for  connneirial  products. 

It  would  create  a  doctrine  which,  from  a  practical  standpoint,  would  be 
unworkable.  This  w(mld  be  true  for  advertisements  which  make  prod- 

uct claims,  such  as  those  })resently  in  issue,  just  as  we  found  it  to  be 
the  case  with  product  advertising:  <2:enerally  in  our  cij^arette  and 
Friends;  of  the  Earth  nilinji^s.  As  we  pointed  out  in  Frieud.s  of  the 
Earth.  requirin<x  the  broadcast  of  "answers"  to  advertisements  of  com- 

mercial ])rodiicts  or  ser\ices  on  the  <rroiinds  that  they  raise  controver- 
sial issues  of  public  importance  mi<;ht  eventually  drive  most 

commercials  from  the  air,  i-esultin<r  in  chaos  and  the  destruction  of  eco- 
nomic support  for  the  public  service  rendered  by  broadcast  licensees. 

For  the  above  reasons,  we  must  deny  the  complaint  to  the  extent  that 
it  seeks  to  apply  the  requirements  of  the  fairness  doctrine  to  the  ad- 

vertisements in  question.^ 
There  is  the  further  question  as  to  a  licensee's  public  interest  oblijra- 

tions  with  respect  to  advertisements  that  have  been  the  subject  of  a 

formal  FTC  complaint.  In  our  Public  Notice  of  November  7,  lOfil,  "Li- 
censee Responsibility  with  Respect  to  Broadcasting  of  False,  Mislead- 

in<2:  or  Deceptive  Advertising,"  we  stated  that  if  a  licensee  continues  to 
broadcast  adverti.sements  after  a  final  Order  has  been  issued  by  the 

"This  Is  not  to  say  thnt  a  product  commercial  cannot  argue  a  controversial  issue  raising 
fairness  responsibilities.  For  example,  If  an  announcement  sponsored  by  a  coal-mining 
company  asserted  that  strip  mining  had  no  harmful  ecological  results,  the  sponsor  would 
be  engaging  directly  In  debate  on  a  controversial  Issue,  and  fairness  obligations  would 
ensue.  Or.  If  .1  community  were  In  dispute  over  closing  a  factory  emitting  noxious  fumes 
and  nn  advertisement  for  a  product  made  In  the  factory  argued  tliat  question,  fairness 
would  also  come  Into  play. 

'  WUh  reference  to  Congressional  recognition  of  the  dangers  of  environmental  pollution 
In  enacting  the  National  Knvlronmental  Policy  Act,  we  note  that  all  the  licensees  here 
state  that  they  have  devoted  conslderal)le  time  to  treatment  of  the  issue  of  air  pollution  and 
ecology  and  that  comi)lalnants  have  not  denied  their  assertions.  The  relationship  of  gaso- 

line to  air  pollution  would  appropriately  be  addressed  In  such  coverage. 

29  F.C.C.  2d 
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FTC  aguiiist  the  advertiser,  serious  questions  would  be  raised  regard- 

ing tlie  licensee's  fulfillment  of  his  obligation  to  operate  in  the  public 
int<',rest,  and  that  "if  there  is  submitted  to  a  licensee  advertising  matter 
which  has  been  the  subject  of  an  FTC  complaint,  he  should  realiicc  that 
although  no  final  detenni nation  has  been  made  that  the  advertising  in 
question  is  false  or  deceptive,  a  question  has  been  raised  as  to  its  pro- 
prietv,  and  he  should,  therefore,  exercise  particular  cai-e  in  deciding 
whetlicr  to  accept  it  for  broadcast/'  AVe  also  stilted  that  a  licensee  has  a 
responsibility  to  take  reasonable  steiJS  to  satisfy  himself  as  to  the  relia- 
bibty  and  reputation  of  proeqjective  advert isei-s  and  their  ability  to  ful- 

fill their  promises  regarding  advertisments  that  have  not  been  the 
subject  of  FTC  action. 
Although  we  liave  imposed  these  obligations  upon  licensees,  Ae 

recognize  that  most  licensees  lack  the  facilities  (i.e.,  lal)oratories,  ex- 
j)ert.s  in  the  particular  field)  necess;uv  to  determine  for  themselves 
whether  certain  iulvertisements  are  false  or  misleading  or  to  i-esolve 
contrary  claims.  This  case  may  well  l)e  an  example  of  that  difficult  area. 
However,  we  l)elieve,  as  stated  in  our  11)01  Public  Notice,  that 
i.>-suance  of  a  complaint  by  the  federal  agency  charged  with  resi)onsi- 
bility  in  this  field  and  jxissessing  the  exi>ertise  to  make  judgments  on 
such  matters  imi)oses  a  further  Ablifr«ition  on  broadcasters,  and  that  the 
continued  broaclcast  of  the  advertising  matter  without  any  further 

inquiry  simply  bei'ausc  a  final  adjudication  has  not  been  made  does 
not  represent  adequate  exercise  of  the  licensee's  responsibility.  The licensee  should  ac(iuaint  itself  with  the  charges  recited  in  the  FTC 

complaint  and  the  advertiser's  response.  This  shoidd  assist  the  licensee 
in  making  a  res|M>nsible  determination  as  to  whethei-  continuing  to 
cariy  the  advertisement  would  be  in  the  public  interest.  Vs'q  do  not 
iK'lieve  that  the  pendency  of  an  unre.'-olvod  FTC  complaint  of  itself 
should  l)e  held  to  i"oquire  cessation  of  the  ad\'ertisements,  for  this 
wouhl  etfcctively  i-esolve  the  issue  against  the  respondent  l)efore  he  has 
iK'en  fully  hesird  in  the  forum  pro\-ided  by  Congress.  AVe  do  expect  a 
reasoned  licensee  judgmei\t  based  on  the  facts  available'and  his  own capjuity  to  a.scert^ain  the  public  interest. 

In  this  connection,  we  note  in  the  present  case  that  IvPIX  states 

that  it  Ivcame  couierned  that  the  (^hevron  aimouncements  were  |)OS- 
sibly  misleading,  that  it  reque.sted  and  received  supporting  data  from 
the  advertising  agency,  that  ti>e  agency  sent  to  KPIX  slides  contain- 

ing qualifying  or  explanatory  statements  to  be  used  with  the  annoimce- 
ments,  and  that  new  announcements  incorporating  these  explanatory 
statements  were  later  received  and  used  by  KPIX.  KROX-TV  also 
states  that  messages  wei-e  suix^rimjiosed  on  the  conunercials  stating  the 
limitations  of  the  tests  on  which  the  advertiser's  claims  were  based.  "We 
also  note  that  all  fi\e  stations  either  recjuestod  documentation  of  the  ad- 

vertiser's claims  or  made  changes  in  the  content  of  the  ad\  ertistMuents. 
and  that  four  of  the  stations  state  that  they  covered  the  F-810  con- 
trovei-sy  in  their  news  or  other  programs. 

Thei-e  is  a  further  point  to  l)c  made.  We  ha\e  decided  the  i)resent 
complaint  in  accordance  with  established  policies — a  result  that  we 
feel,  on  the  basis  of  the  facts  l>efore  us,  is  both  api)ropriate  and  rc- 
quiied.  We  recognize,  however,  that  this  case  and  others  that  have 

29  ¥.i\C.  m 
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siiison  rocontly  in  the  fairnoss  aiul  rolatod  ''public  intoiost''  aiviis  have 
been  made  on  tlie  basis  of  sin<>;le  coinphiiiits  and  with  tlio  parti(ii)ation 
of  the  few  parties  directly  involved,  even  thou«j;ii  the  findings  may  have 
far  broader  implications.  Ad  hoc  proceedings  have  the  achantages  of 
action  taken  and  policy  evolved  on  the  basis  of  concrete  bodies  of  fact. 
But  they  have  the  countervailing  disadvantages  of  limited  [)arti(ipa- 
tion  by  interested  parties  and  often  lack  of  adequate  o\er\ie\v.  We 
strongly  believe  that  something  more  is  now  called  for. 

An  overall  proceeding  M-ith  wide-ranging  particii)ation  might  help 
us  to  develoi)  more  finely  drawn  classifications,  approaches,  and  poli- 

cies within  tlie  rubric  of  the  fairness  doctrine  that  will  better  serve  the 

public  interest.  Such  an  overview  was  last  undertaken  by  this  Com- 
mission more  than  two  decades  ago,  3'et  the  evolution  of  broadcasting 

and  communications  generally  has  been  profound  during  this  time- 

span. Accordingly,  we  e>cpect  in  the  near  future  to  initiate  a  proceeding  of 
broad  scope  to  consider  every  facet  of  our  fairness  doctrine  and  related 
public  interest  policies,  including  the  vexing  problem  of  access  that 
has  been  on  the  periphery  of  many  of  our  decisions  in  these  aieas.^ 

We  cannot  now  predict  the  direction  in  which  this  inquiry  may  lead 
us.  The  policies  involved  are  of  such  comi)lexity  and  significanc(^  that, 
before  any  decisions  are  reached,  all  interested  parties  should  have 
a  full  opportunity  to  l)e  heard.  Such  a  ])roceeding  will  permit  a  thor- 

ough re-examination  and  re-thinking  of  the  broader  issues  suggested 
by  this  and  other  recent  cases  before  us  to  determine  whether  some 
modification  of  the  fairness  doctrine  and  related  policies  would  better 
serve  the  public  interest. 

Commissioners  Hartley,  Robert  E.  Lee  and  H.  Rex  Lee  absent; 
Commissioner  Johnson  dissenting  and  issuing  a  statement. 

By  Direction  of  the  Commission, 
Ben  F.  Waple,  Secret (irjj. 

»See  Order  In  Radio  Enterprises  e/  Ohio,  Inc.,  Docket  No.  10207,  FCC  Tl-401.  rolonsfd 
-\l)rll  26.  1971. 

Dissenting  Opinion  of  Commissioner  Nicholas  Johnson 

In  our  recent  cable  hearings  there  was  unanimity  on  one  issue: 
virtually  everyone  conceded  that  one  of  the  primary  advantages  of 
cable  is  its  potential  for  meeting  unsatisfied  demands  for  access  to 
television. 

Clearly,  there  is  a  pent-up  frustration  felt  by  many  that  the  jiivsent 
structure  of  the  television  industry  excludes  their  views.  Especi  'I'y 
does  this  concern  relate  to  values  other  than  those  presented  by  com- 

mercials on  television.  And  these  concerns  are  in  no  sense  limited  to 
radical  intellectuals.  Without  going  into  an  endless  list  of  quotes,  T  will 
simply  set  forth  the  views  of  some  current  Administration  si)okesmen. 

We  liave  .''pen  too  many  patterns  of  deception:  in  politioal  life.  iiiii»o.ssil»le 
dreams;  in  advertising,  extravagant  claim-s;  in  bnsine.s.s,  slioddy  <leals.  .  .  . 

— President   iV/j-OM. ' 

I  Address  In  Madison,  South  Dakota,  reported  In  Adrertii<ing  Age,  June  0.  1969. 
29  F.C.C.  2d 
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I  A]s  often  as  not,  It  seems  tliat  many  of  the  programs  and  most  of  the  com- 
luercials  from  Madison  Avenue  appeal  to  a  set  of  values  entirely  different  from, 
if  not  in  clear  opposition  to,  the  .set  of  values  taught  in  home,  in  school,  and  iu 
llic  chunh.  — Vice  President  Agnew.* 

VirRinia  II.  Knauer,  President  Nixon's  consumer  adviser,  told  the  advertising 
industry  yesterday  It  will  either  liave  to  reform  itself  or  be  reformed  by  the 
government.  — reported  in  The  Washington  Pont." 

Wliy  the.se  corporations  are  so  shortsighted  in  this  important  public  relations 
held  I  cannot  understand,  but  instead  of  volunteering  to  join  in  smoke  abatement 
Hiey  are  resisting  it.  I  have  about  reached  the  conclusion  that,  while  large  in- 
tlustry  is  important,  fresh  air  an<l  clean  water  are  more  important,  and  the  day 
amy  well  come  when  we  have  to  lay  that  kind  of  hand  on  the  table  and  see  who 
is  blutiing.  — Senator  Ooldicater* 

Needless  to  say,  these  views  are  sliared  by  thousands — perhaps  mil- 
lions— of  all  shades  of  the  political  spectrum,  all  economic  and  educa- 

tional levels. 
One  expression  of  that  frustration  is  the  complaint  now  before  the 

(Commission  which  advances  First  Amendment  arguments  for  access 
to  the  air  and  alleges  that  ceitain  licensees  and  networks  failed  to  ful- 

fill their  fairness  doctrine  and  public  interest  obligations  regarding 
the  broadcast  of  commercal  announcements  for  Chevron  F-310  gaso- 
line. 

Of  course,  the  very  nature  of  over-the-air  broadcasting  makes  it  in- 
evitable that  many  people  will  never  be  able  to  express  their  views  via 

broadcasting,  and  that  some  viewpoints  will  never  be  expressed  at  all. 
When  a  particular  frequency  is  assigned  to  a  broadcasting  company, 

that  company  has  very  broad  discretion  in  pro^ramniing. 
Nevertheless,  "ver^  broad"  does  not  mean  unlimited;  lines  have  to 

be  drawn,  lines  which  provide  realistic  discretion  for  broadcasters 

while  at  the  same  time  protecting  ''the  public  interest"  and  the  public's 
First  Amendment  rights.  One  method  which  this  Commission  has 
adopted  to  facilitate  this  line-drawing  is,  obviously,  the  fairness  doc- 

trine, which  requires  a  licensee  to  provide  a  reasonable  opportunity 
for  the  presentation  of  conflicting  views  regarding  controversial  issues 
of  public  importance. 

The  Connnission  majority  concedes,  as  it  nuist,  that  petitioners' 
"claim  relates  to  a  matter  of  public  concern,*'  and  that  in  Friends  of 
the  Farfh,  24  F.C.O.  2d  Tili,  749  (1970),  on  appeal  sub  nom,  Friends 
of  the  Earth  v.  FCC,  No.  24,556,  LT.S.  Ct  Appeals,  D.C.,  we  said : 

"Obviously,  a  commercial  could  deal  directly  with  an  issue  of  public 
inqmrtance;  if  so,  the  fainiess  doctrine  is  fully  applicable."  Never- 

theless, the  majority  says : 
Tlie  Chevroii  F-3if;  announcements  do  not  argue  a  position  on  a  controversial 

i^awii  of  pubik  iuH'ortar.ce,  but  ratlier  advance  a  claim  for  product  efficiency  .... 
The  <'hevrou  ndv»  rtisemeuis  do  not  claim  there  is  no  danger  in  air  pollution  or 
that  aH»oniol»iles  do  not  coatri''Ute  to  iwUutlon  but  assert,  instead,  that  use  of  a 
Kiionsor's  product  beijte  to  jvni'e  the  problem  ....  The  nierita  of  any  one  gaso- 

line, 'veiglit  leducer.  breakfast  cereal  or  headache  remedy — to  name  but  a  few 
exjimples  that  <:oii.v?  readily  to  mind — do  not  rise  to  the  level  of  a  significant 
public  i.sbitie. 

»  '  .-^no'lipr  rinJlf-rice  to  fm  Television  Industry,"  T.V.  Guide,  May  16.  1970  at  C.  8. 
«Ffb.  2.  l<i71,  p   I'2 
*  Saturday  Review,  March  7,  1970,  at  52. 

29  F.C.C.  2d 
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The  problem  with  this  aigument  is  that  it  begs  the  question  by  answer- 

ing an  issue  which  is  not  raiped.  No  one  has  said  that  tlie  ''merits  of 
any  >  one  gasoline,  weight  reducer,  breakfast  cereal  or  headache 

remedy,"  or  any  "claim  for  product  efficiency,"  should  trigger  fairness 
obligations.  No  one  has  said  the  Chevron  advertisements  claim  there 
is  no  danger  in  air  pollution. 

It  is  my  opinion  that  such  arguments  are  entii-ely  unwarranted — 
and  ultimately  self-defeating. 

First,  I  think  that  there  is  such  public  pressure  for  control  of  the 
al^uses  of  commercialism  on  television  that  unless  the  FCC  begins 
to  fashion  reasonable  remedies,  the  courts  will  step  in  with  rules 

,  any  way — and  rules  likely  to  make  much  broader  inroads  on  broad- 
caster discretion  than  an}^  niles  the  majority  would  be  likely  to  adopt. 

Second,  the  facts  of  this  case  present  a  very  unusual,  narrow  issue. 
Any  precedent  we  might  set  in  holding  for  petitionee  would  be 
equally  narrow.  Let  me  elaborate.  •     , 

,  ( 1 )  The  advertisements  appear  to  make  extravagant  claims  on  their 
face.  A  broadcaster  would  nave  to  be  blind  to  common  experience  to 
^^lieve  the  claims  which  the  complaint  alleges  are  made  on  behalf 
of  Chevron  F-310  gasoline.  According  to  the  majority  opinion,  com- 
pjaintants  allege  that  ̂ he  ads 
include  depiction  of  (1)  a  large  balloou  attaclied  to  a  late  model  Chevrolet  wbicb 
turns  l^lack  witti  exhaust;  (2)  a  car  engulfed  in  a  bag  of  black  smoke;  and  (3) 
exhaust  ignited  with  a  blow  torch  to  indicate  unburned  gasoline  going  out  of 

the  exhaust;  ....  ' 

The  petitioners  allege  that  "the  advertisements  claim  these  conditions 
are  cured  by  'just  six  tankfwls  of  Chevron  with  F-310.' .  .  .  that .  .  . 
the  gasoline  is  a  'significant  contribution  toward  cleaner  air'  and  th^t 
'F-310  turns  dirty  exhaust  into  good  clean  mileage.' "  At  the  very 
least,  these  claims  seem  extravagant  enough  to  remind  a  licensee  of 

"their  obligation  to  sift  out  fraudulent  and  deceptive  advertising 
matter  .  .  .  ."  Public  Notice,  Licensee  Responsibility  With  Respect  To 
The  Broadcast  Of  False,  Misleadirig  or  Deceptive  Advertising,  FCC 
61-1316,  November  7,  1961  [hereinafter  Public  Notice — Deceptive 

Advertising'].  The  rule,  as  we  stated  in  that  Notice  is  clear:  "[T]he 
Commission  has  always  held  that  a  licensee's  duty  to  protect  the  public 
from  false,  misleading  or  deceptive  advertising  is  an  important  ii^- 

gredient  of  his  operation  in  the  public  interest." 
(2)  The  Federal  Trade  Commission  has  issued  a,  complaint  against 

the  advertisements  in  question.  In  the  19Q1.  Public  Notice — Deceptive 
Advertising  we  said  that  in  such  a  case  "a  question  has  been  raised 
as  to  [the  advertisement's]  propriety,  and  [the  licensee]  should  there- 

fore exercise  particular  care  in  deciding  whether  to  accept  it  for 
broadcast."  ,  , 

(3)  At  least  two  official  state  agencies,  the  California  Air  Resources 
Board,  and  the  Hawaiian  State  Consumer  Protection  Committee  have 
found  these  ads  to  be  misleading.  Tliis  is  particularly  significant,  since 
the  Commission  has  indicated  mat  even  active  con^nderation  by  local 
government  officials  was  a  factor  which  licensees  should  weigh  in 
determining  whether  a  controversial  issue  requiring  application  of  the 
fairness  doctrine  has  been  raised.  See,  e.g.,  Pennsylvania  Community 

29  F.C.C.  2d 
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Antemui  Association^  6  P  &  F  Radio  Ree.  sid  112  (1965).  Since  we 

have  said  that  a  "formal  determination*' l)y  the  F.T.C.  would  be  so 
significant  that  ignoring  it  would  raise  ̂ 'serious  (questions  ...  as  to 
[a  licensee's]  operation  in  the  ])ublic- interest,"  it  would  seem  that 
formal  determinations  by  state  agencies  would  also  be  entitled  to  sub- 

stantial weight.  See  Public  Sotice — Deceutive  Advertlsimj  (1961). 
(4)  The  Friends  of  the  Earth  and  tne  Sierra  Club,  two  of  the 

nation's  leading  conservationist  groups,  have  spoken  out  strongly 
against  these  advertisements  as  misleadmg  and  exploitive  of  public 
concern  over  air  pollution.  i., 

(a)  ITie  advei'tisements  ai-e  not,  as  the  majority  claims,  merely  nm- 
of-the-mill  "claims  for  product  ethciency."  Instead,  they  clearly  do 
play  upon  public  concern  about  air  pollution. 

The  majority's  attempt  to  draw  an  analogy  between  the  case  and 
Friends  of  the  Earth,  supra,  simply  won't  wash,  because  in  Friends 
of  the  Earth  the  FCC  specihcally  distinguished  "general  jjroduct 
advertisement [s]"'  Irom  other  commercials  which  do  raise  fairness 
doctrine  issues.  The  majority  in  Friends  of  the  Earth  said : 
We  wish  to  eiupliasize  that  our  ruling  is  restricted  to  the  general  product 

advertisement,  e.g.,  "Join  the  DodRe  Rel»ellion,"  "Put  a  Tiger  in  your  tank,"  etc.). 
Obviously,  a  couimertial  could  de«l  with  ud  issue  of  public  importance ;  if  so,  the 
fairness  doctrine  is  fully  applicable,  24  F.C.C.  2d,  at  749. 

There  is  a  world  of  difference  between  "Put  a  Tiger  in  your  tank"  and 
the  Chevron  F-310  ad  broatlcaat  in  smog-conscious  California: 
Now  Standard  OH  of  California  has  accomplished  the  development  of  a  re- 

markable gaaoline  additive,  Formula  F-310,  that  reducee  exhauwt  emisBions 
from  dirty  engines.  The  sauie  cur,  after  Just  six  tankfuJs  of  Chevron  with  F-310; 
no  dirty  smoke,  cleaner  air.  A  ttutjor  hre-akthrough  to  help  solve  one  of  today's 
critical  problems  ....  cleaner  air,  better  mileage  ....    (Emphasis  adde<l. ) 

Another  F-310  ad,  furnished  to  the  FCC  by  Cal-St^ndard,  is  ignored 
by  the  majority.  The  ad  states : 

• '  I'm  sure  you're  as  ooncemed  a*  I  atn  about  the  problei^  of  controlling  our 
environment.  And  one  of  the  most  critical  is  the  uced  for  cleaner  air  .... 
These  are  some  of  the  Important  steps  Standard  Oil  has  taken  toward  solving 
0  growing  national  problem.  Use  Chevron  gasolines  with  F-310.  You'll  be  doing 
your  part  toward  cleaper  air.  Scott  Carpenter  for  Standard  Oil.  (Emphasis 
added.) 

These  ads  practically  shout  that  they  are  dealing  with  a  controversial 
issue  of  public  importance.  The  president  of  the  prestigious  Sierra 

Club  has  accused  these  ads  of  having  "played  cynically  on  public  con- 
cern about  air  pollution."  '  I  believe  that  these  ads,  which  unquestion- 
ably attempt  to  exploit  public  concern  over  air  pollution,  present  a 

classic  case  of  a  commercial  dealing  with  a  conti;t>versial  issue  of  pub- 
lic importance. 
Moreover,  there  is  clearly  an  additional  contr6versial  issue,  which 

touches  on  public  interest  obligations  as  well,  involving  the  widespread 
charges  that  these  ads  are  false  and  misleading.  In  view  of  the  charges 
by  the  FTC,  and  two  state  agencies  concerned  with  environmental  pro- 

tection, the  two  leading  private  environmental  groups  in  the  country, 
and  the  extravagance  of  the- <:laims  on  their  face,  one  licensee, 

'Complaint,  p.  8. 

\  29  F.C.C.  2d 
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KPIX-TV,  bcciinie  so  concerned  about  the  misleading  nature  of  the 
Chevron  F-310  ads  tliat  it  chose  to  sui)erinipose  slides  on  the  video 
portion  of  these  conunercials.  The  slides  modified  the  original  com- 

mercial message,  to  point  out,  inter  alia^  that  a  very  dirty  engine  was 
l)urposely  used  in  the  test.  In  a  letter  to  petitionei-s,  the  licensee  states 
that  it  had  "concluded  that  the  dmmatized  demonstrations  might  mis- 

lead viewers  .  .  .  ."  ̂  In  these  circumstances,  there  is  clearly  a  public 
interest  obligation  to  protect  the  public  by  making  certain  that  these 
fact5  become  known  to  the  viewing  public  which  might  otherwise  be 
misled.  The  rule,  as  stated  in  our  1961  Public  Notice — Deceptive  Ad- 
rei'tising,  supra,  is  that  "In  fulfilling  [the  public  interest]  obligation 
a  broadcast  station  is  exj^ected  to  exercise  reasonable  care  and  pinidence 
with  respect  to  advertising  copy  in  order  to  insure  t/iat  no  tivaterial  is 

bro>adc<ist  which  will  deceive  or  miskad  the  public.''^  (Emphasis added.) 

There  is  widespread  concern  throughout  all  sections  of  our  society 
about  the  impact  of  commercialism.  This  is  one  of  the  rare  issues  on 
which  many  college  students  and  the  Vice  President  are  in  agreement. 
Many  Americans — intelligent  businessmen  and  working  men,  as 

well  as  writers  and  reformers — are  giving  serious  attention  to  the 
merits  of  a  national  (and  personal)  goal  of  zero  population  growth. 

They  are  questioning  and  ever-rising  gross  national  product  as  the 
sole  measure  of  America's  greatness.  They  are  talking  of  the  "ecology" 
of  our  natural  environment  and  the  "quality  of  life"  for  our  souls.  The 
Pope's  newest  apostolic  letter,  according  to  a  New  York  Times  report 
yesterday,  describes  "the  alienation  caused  by  the  consumer  society."  * 

One  might  very  Avell  take  the  position,  under  these  circumstances, 

that  the  broadcaster  has  a  special  "public  interest"  obligation — going 
beyond  even  the  requirements  of  the  fairness  doctrine — to  give  full 
and  pointed  presentation  to  the  views  of  those  who  seek  to  argue  that 
the  alternatives  to  ever-escalating  conspicuous  consumption  of  con- 

sumer goods  are  far  preferable  for  us  as  individuals  and  as  a  society. 
But  I  need  not  reach  that  question. 
The  Commission  is  not  confronted  with  a  request  for  time  to  present 

anti-commercialism  messages  generally. 
It  is  not  confronted  with  a  request  to  answer  a  commercial  which 

simply  urges  the  purchase  of  a  product  (as  cheaper,  or  what  not) 
which  petitioners  believe  has  adverse  side  effects. 

It  is  confronted  with  a  request  to  answer  a  commercial  which  clearly 
and  purposefully  does  address  a  controversial  issue  of  public  im- 

portance :  air  pollution.  It  is  an  attempt  to  sell  a  jjroduct  by  using  claims 
that  the  product  in  fact  makes  a  positive  contribution  to  the  problem 
which  so  concerns  petitioners. 

AVhat  is  more,  in  this  instance,  it  is  not  only  alleged  that  the  com- 
mercial message  itself  deals  with  such  issues,  it  is  alleged  that  those 

portions  of  the  message  ai"e  false  and  misleading.  And  these  allegations 

I 

•  See  majority  opinion,  fn.  4. 
T  Complaint,  p.  15. 
*Phii1  Hofmann,  "Papal  Letter  Sets  as  Goal  a  New  Democratic  Society,"  May  12,  1971, 

p.  1. 
21)  F.C.C.  2d 
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are  made,  not  only  by  petitioners,  but  by  the  Federal  Trade  Commis- 
sion and  two  state  agencies.  A  broadcaster  believed  it  to  be  misleading 

in  some  particulars,  and  took  action  accordingly.  On  the  face  of  the  ad 
it  appears  to  be  of  doubtful  validity.  It  would  appear  that  current 
FCC  regulations  would  raise  substantial  question  as  to  the  propriety 
of  a  licensee  running  such  a  commercial. 

If  the  FCC  is  unprej>ared  to  act  under  the  facts  of  this  case,  it  is 
highly  unlikely  it  will  act  in  any  of  the  others.  Once  again  the  Ameri- 

can people  must  look  to  the  already  overburdened  courts  to  get  relief 
from  the  decision  of  this  agency. 

I  have  more  faith  in  the  American  free  private  enterprise  system 
than  my  colleagues.  I  do  not  believe  that  its  continued  vidbility  is 
dependent  upon  deceitful  advertising  and  the  censoring  by  broad- 

casters— with  full  FCC  imprimateur — of  any  wee  small  voice  in- 
quiring after  the  Emperor's  clothes.  I  believe  we  can  have  a  thriving 

economy — with  meaningful  employment,  and  an  abundance  of  the 
products  necessary  to  sustain  a  life  of  human  fulfillment — and  still 
restrain  what  President  Nixon  has  described  as  "extravagant  claims," 
and  still  permit  a  full  and  open  debate  in  the  marketplace  of  ideas 
about  the  wares  in  the  marketplace  of  products.  \    , . 

Speaking  of  the  matter  01  race  relations  to  the  National  Assom- 
tiou  of  Broadcasters  on  April  2,  1968,  then-Chairman  Rosel  H.  Hyde said, 

Tliis  is  not  jiuit  anotlier  atory — another  "issue  of  public  importance."  It  is  a 
major  crisis  which  calls  for  the  best  in  an  industry  which  has  never  failed  a  call 
from  the  nation. 

Surely  the  issues  before  us  are  no  less  of  a  "major  crisis."  Surely  the 
industry  would  be  as  willing  to  respond.  It  is. a  shame  the  Commission 
majority  cannot  find  the  will  to  support  a  comparable  response  to 
this  crisis. 

Mason  Williams  has  written  a  short  little  poem  called  "L.A.  Day." It  reads : 
I  look  out  the  window 
As  the  day  goes  by 
Watching  the  progress 
Screw  up  the  sky 

That's  kind  of  the  way  I  feel.  Only  in  this  case  it's  going  on  inside  the FCC  building.  And,  in  the  name  of  a  Nineteenth  Century  view  of 
progress,  we  are  screwing  up  the  law  as  well  as  the  sky. 

I  dissent.         '  ... 
29  F.C.C.  2d 
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F.C.C.  72-891 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 

In  Re  Complaint  of 
Alan  F.  Xeckritz  and  Lawrence  B.  Or- 

DOAVER,  Berkeley,  Calif.,  Concerning 
Fairness  Doctrine  Re  Stations  KGO- 
TV,  KRON-TV,  KPIX,  KNBC,  and 
KNXT 

JNIemorandixm  Opinion  and  Order 

(xidopted  October  5, 1972;  Released  October  17, 1972) 

By    the    Commission:    Commissioner    Johnson    dissenting    and 

ISSUING  A  STATE3IENT;  COMMISSIONER  H.  Rex  LeE  NOT  PARTICI- 

PATING ;  Commissioner  Reid  absent  ;  Commissioner  Hooks  con- 
curring IN  the  result. 

1.  The  above-captioned  proceeding-  has  been  remanded  to  the  Com- 
mission for  reconsideration  by  the  (5ourt  of  Appeals.  Subsequent  to 

the  Commission's  initial  decision,  In  Re  Complaint  of  Alan  F.  Nech- 
ritz,  29  F.C.C.  2d  807  (1971)  (hereinafter  cited  as  Chevrmi)  ,^  the  Court 
of  Appeals  reversed  another  Commission  decision  {In  Re  Complaint 
of  Friends  of  the  Earth,  24  F.C.C.  2d  743  (1970),  reversed  suh  nom. 

Friends  of  the  Earth  v.  F.C.C,  449  F.  2d  1164  (1971) )  ̂  dealing  with 
the  applicability  of  the  fairness  doctrine  to  product  adveitisements 

for  high  performance  cai-s  and  high  octane  gasoline.  The  Commis- 
sion had  cited  this  case  with  approval  in  Chevron.  In  view  of  the 

Court's  reversal,  and  the  fact  that  both  cases  involved  the  applicabil- 
ity of  the  Fairness  Doctrine  to  product  commercials  for  gasoline,  the 

Commission  moved  the  Court  to  remand  the  present  case  for  further 

*  In  Chevron,  the  complaint  filed  apainst  five  California  television  stations,  alleged 
licensee  failure  to  fulfill  their  Fairness  Doctrine  and  public  interest  obligations  with  respect 
to  the  broadcast  of  Chevron  F-310  gasoline  commercials  in  that  (1)  licensees  presented 
only  one  viewpoint  (that  of  the  advertiser)  on  a  controversial  issue  of  public  importance 
discussed  in  the  ads,  I.e.  whether  Chevron  with  F-310  contributes  to  the  solution  of  the  air 
pollution  problem,  and  (2)  licensees  failed  to  protect  the  public  from  advertising  which  was 
mislea<ling  and  deceptive,  pursuant  to  their  obligations  under  the  public  interest  standard  of 
the  Communications  Act.  Complainants  requested  that  the  Commission  order  licensees 
to  cease  broadcast  of  the  ads  and,  pursuant  to  the  Fairness  Doctrine,  to  present  spot 
announcements  In  opposition  to  the  views  presented  in  the  ads.  The  Commission  declined 
to  order  the  requested  relief  and  ruled  that  the  Chevron  F-310  ads  did  not  argue  a  position 
on  a  controversial  issue  of  public  Importjiiice,  but  rather  stated  a  claim  for  product 
efficacy.  The  Fairness  Doctrine  was  intended  to  illumine  significant  public  issues,  and 
the  claim  of  efficacy  or  utility  of  any  particular  product  Avas  not  such  an  issue,  the 
Commission  stated.  It  also  held  that  the  pendency  of  an  unresolvetl  FTC  complaint  did 
not  compel  cessation  of  the  advertisement  complained  of,  and  that  all  licensees  involved 
in  this  case  had  fulfilled  their  public  interest  obligations. 

3  In  Friends  of  the  Earth,  the  Court  held  that  advertisements  broadcast  In  New  York 
City  encouraging  the  use  of  high  performance  cars  and  high  test  gasoline  presented  a 
viewpoint  on  a  controversial  issue  of  public  importance,  given  public  and  srovernmental 
concern  with,  and  evidence  about,  the  danger  of  air  pollution  to  health  and  the  relation 
of  automobile  emissions  to  air  pollution.  Under  the  doctrine  approved  in  Bamhaf  v.  F.C.C, 
405  F.  2d  1082  (106S),  cert,  denied  8uh  nom.,  Tohacco  Institute  v.  F.C.C.  396  U.S.  842 
(1969),  which  the  Court  found  to  be  indistinguishable  from  Friends  of  the  Earth,  the 
Court  held  the  Fairness  Doctrine  to  be  applicable. 

37  F.C.C.  2d 
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cleli])eratio]i.  The  Court,  mrtiiitnining  jiuisdiction,  remanded  the  mat- 
ter to  the  Commission,  granting;  it  authority  to  rule  on  coniphiinants' 

request  for  interim  relief  and  to  consider  its  rulino-  in  respect  to  both 
the  fairness  and  deceptive  advertising  issues.  Shortly  thereafter,  the 

Connnission  requested  the  parties  to  the  proceeding-  to  submit  their 
views  on  the  following  questions:  (1)  whether  petitioners'  request 
for  interim  relief  should  be  granted  pending  Commission  reconsider- 

ation of  the  case;^  (2)  what  effect,  if  any,  does  the  Court's  decision 
in  Friends  of  the  Earth  have  on  the  Conunission's  resolution  of  the 
Fairness  Doctrine  issue  and  (3)  whether  the  Connnission  should  re- 

consider the  deceptive  advertisin<:»-  issue  of  the  case.  Licensees  were 
also  requested  to  advise  the  Commission  of  the  dates  and  times  of  car- 

riage of  the  advertisements  complained  of,  and  of  any  material  broad- 
cast which  advised  the  public  of  the  controversy  concerning  the 

Chevron  F-310  advertisements. 

2.  In  response  to  the  Commission's  inquiry.  Petitioners  reiterate 
their  complaint  that  the  Chevron  F-310  commerciah  presented  one 
side  of  a  controversial  issue  of  public  importance  by  making  the  claim 
that  F-310  was  a  means  of  solving  the  air  pollution  crises  in  light  of 
the  fact  that  (1)  the  truth  of  the  claim  was  disputed  h;  state  agencies, 
and  (2)  the  fact  that  gasoline  emissions  from  automol  iles  are  a  prime 
source  of  air  jjollution  which  is  a  problem  of  publ'c  importance  in 
California.  Complainants  allege  that  licensees  have  failed  to  present 
opposing  viewpoints  on  this  issue  as  required  by  the  Fairness  Doctrine. 
They  further  argue  that  the  controversy  concerning  Chevron  F-310 
gasoline  is  identical  to  the  controversy  in  Friends  of  the  Earth,  and 
that  the  precedent  and  rationale  upon  which  the  Commission  relied 
in  its  original  Chevron  opinion  have  been  rejected  by  the  Court  of 

Appeals  in  its  reversal  of  the  Commission's  decision  in  Friends  of 
the  Earth.  Finally,  Complainants  argue  that  the  public  interest  stand- 

ard of  the  Communications  Act  obliges  the  Commission  to  require 
licensees  to  protect  the  public  from  deceptive  F-310  advertising.  Li- 

censees' broadcast  of  the  ads  is  inconsistent  with  their  public  interest 
obligations  under  current  FCC  regulations,  complainants  maintain, 

in  view  of  the  FTC's  charges,  the  reports  of  two  state  agencies,  the 
criticisms  of  leading  environmental  groups,  the  fact  that  the  ad- 

vertiser modified  the  commercials  and  that  one  licensee  (KPIX) 
concluded  that  they  might  be  misleading,  and  in  view  of  the  fact  that 
the  F-310  claims  are  extravagant  on  their  face. 

3.  Licensees,  with  the  exception  of  KRON  and  KPIX,*  and  the 
intervenors,  Standard  Oil  of  California  (Standard)  argue,  in  response 
to  Complainants,  that  the  Banzhaf  and  Fnends  of  the  Earth  cases  do 
not  apply  to  the  instant  proceeding  inasmuch  as  they  are  distinguish- 

able. Licensees  argue  that:  (1)  Chevron,  unlike  Friends  of  the  Earthy 

3  The  Commission  denlefl  petitioners  request  for  interim  relief  on  April  21,  1072  (.^4 
F.C.C.  2(1  r>70  (1070)).  Petitioners  renewed  their  motion  for  interim  relief  before  the 
U.S.  Court  of  Appeals  which  was  denied  by  order  dated  .Tune  20,  1972. 

*  KPIX  regards  the  controversy  about  the  Chevron  F-olO  ads  as  one  facet  of  a  larger 
controversial  iss\ie  of  public  importance  relatinj^  to  air  pollution  which  the  station  has 
considered  extensively  in  its  programminff.  and  also  believes  that  Friends  of  the  Earth 
Is  applicable  to  the  cun-ent  controversy.  KPIX  is  opposed,  however,  to  Commission  recon- 
sideratirtn  of  the  decf'ptive  advertising  issue  ;  believes  that  the  initial  decision  was  correct; 
and  suj;;:ests  tliat  any  chanjre  to  the  Commission's  established  policies  would  be  most 
appropriately  effected  through  a  rule  makinj;  proceeding  where  all  interested  parties 
could  comment  rather  than,  through  an  ad  hoc  adjudication.  KRON  failed  to  respond  to 
the  Commission's  letter  of  inquiry. 

37  F.C.C.  2d 
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is  not  a  case  in  which  there  is  "undisputed  evidence" — or  CA'en  a 
claim — ^that  the  advertised  gasoline  contributes  more  significantly  to 
air  pollution  than  other  gasolines;  and  (2)  the  Chevron  ads,  unlike 
the  Friends  of  the  Earth  ads,  do  not  emphasize  the  product  attributes 
of  power  and  performance  which  can  be  said  to  contribute  to  the 
pollution  problem.  In  Friends  of  the  Earth,  licensees  observe  that  the 
Court  did  not  hold  that  all  advertisements  for  gasoline  raised  con- 

troversial issues,  but  that  both  these  factors,  i.e.  undisputed  evidence 
of  contribution  to  pollution  and  glorification  of  attributes  aggravating 

pollution,  were  crucial  to  the  Court's  decision  that  the  hazard  to  health 
issue  of  Banzhaf  was  indistinguishable  from  that  in  Friends  of  the 
Earth.  The  Chevron  F-310  advertisements,  on  the  other  hand,  raise 
no  public  health  issues,  and  the  question  in  dispute  is  whether  or  not 
the  product  will  perform  as  claimed.  Licensees  furtlier  refute  peti- 

tioners' fairness  complaint  by  arguing  that  the  Chevron  commercials 
are  only  one  facet  of  the  general  problem  of  air  pollution,  and  that 
they  have  informed  the  public  of  the  anti-pollution  viewpoint  as 
indicated  by  their  program  analysis.  Standard  Oil  of  California  fur- 

ther argues  that  counter  advertising  against  the  product  categories 
complained  of  in  Banzhaf  and  Friends  of  the  Earth  (cigarettes,  high 
performance  cars  and  high  octane  gasoline)  presents  consumers  with 
a  choice  to  use  or  not  to  use  such  products.  Counter  advertising  against 
a  single  brand,  as  in  Chevron,  presents  no  similar  choice  but  attempts 
to  persuade  consumers  to  buy  another  brand  within  the  same  product 
category.  Whether  a  person  buys  a  product  category,  like  cigarettes, 
may  be  an  issue  of.  public  importance,  but  whether  he  buys  brand 
A  or  brand  B  cigarettes  is  not.  Standard  maintains.  Therefore,  despite 
the  fact  that  a  particular  product  claim  may  raise  a  controversial 
issue,  that  issue  is  not  of  public  importance,  and  the  Fairness  Doctrine 
is  consequently  inapplicable. 

4.  As  to  the  deceptive  advertising  issue,  licensees  and  Standard  argue 
that  the  Commission  should  affinn  its  initial  decision  in  Chevron.  They 
observe  that  the  claim  that  the  ads  are  false  and  deceptive  and  that 
licensees  have  consequently  failed  to  protect  the  public,  assumes  tliat 

which  is  yet  unproven.  Contrar}^  to  the  allegations,  licensees'  conduct 
has  been  reasonable  and  consistent  with  present  Commission  standards, 
they  maintain,  given  the  fact  that  the  ads  have  not  yet  been  judged 
misleading  and  deceptive  by  the  FTC.  Licensees  state  that  the  FTC 
has  primaiy  authority  and  that  the  FCC  has  no  resources  or  standards 
of  jurisdiction  for  d.eciding  the  deception  question,  and  should  not 

modify  its  policy  as  to  licensees'  responsibility  in  this  area  Avithout 
first  affording  interested  parties  an  oppoi-tmiity  to  comment  in  a 
rule  making  proceeding. 

5.  We  have  reconsidered  our  original  ruling  in  the  li^ht  of  the 
Court's  decision  in  Friends  of  the  Earth.  In  our  opinion,  this  decision 
does  not  require  an  extension  of  the  Fairness  Doctrine  to  the  facts  of 
the  present  case. 

6.  Originally,  our  application  of  the  Fairness  Doctrine  to  product 
advertising  was  intended  to  be  limited  to  a  single  product.  AVe  be- 

lieved that  cigarettes  were  distinguishable  from  other  products  |'*  *  * 
since  smoking  them  is  a  habit  Svhich  can  fade  away'  without  impact 
upon  other  aspects  of  life,  and  which  official  voices  have  urged  the 

37  F.C.C.  2d 
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j)ub]ic  to  avoid  or  abandon."  FrleJtds  of  the  Earthy  supra  at  116T.  The 
Court  of  Appeals  held  that  we  could  not  "plausibly  ditYerentiate" 
cigarette  advei-tisements  from  certain  commercials  promoting  large- 
en  <:ine  cai-s  and  high-test  gasolines.  The  Court  found  ''undisputed 

evidence"  that  these  products,  like  cigarettes,  significantly  enlarged and  aggravated  existing  public  health  hazards.  Furthermore,  it  was 
noted  that  both  public  and  private  voices  had  encouraged  the  people 
to  avoid  the  use  of  these  products. 

7.  TiiC  facts  of  the  present  case  are  quite  different  from  those  pre- 
sented in  the  cigarette  case  and  in  Fiiends  of  the  Earth.  There  is  no 

evidence  which  would  indicate  that  the  Chevron  additive  F-310  in  any 
way  enlarges  or  aggravates  hazards  to  the  public  health.  Chevron  with 

p^-:>U)  is  not  alleged  to  be  more  dangerous  than  any  competing  product, 
l^^titioners  do  not  urge  the  public  to  abandon  the  use  of  gasoline,  or 
even  to  avoid  using  Chevron  with  F-310.  It  is  clear,  therefore,  that  the 
bioadcast  of  contrasting  views  in  the  present  case  would  not  provide 
a  healtli  service  similar  to  exhortations  to  stop  smoking,  or  to  drive 
cars  with  reduced  horeepower  and  use  gasolines  with  a  low-octane, 
rating. 

S.  Even  assuming  arouendo  that  a  public  health  issue  is  involved 
here,  the  present  case  is  still  distinguisliable  from  Friends  of  the 

Earth.  The  scientific  evidence  in  this  case  is  far  from  "undisputed." 
Chevron  has  amassed  considerable  evidence  to  support  the  proposition 
that  its  product  will,  in  fact,  contribute  to  a  reduction  of  the  air  pollu- 

tion problem.  In  these  circumstances,  there  is  no  wa^y  that  we  can 
say  vrith  any  certainty  that  the  broadcast  of  contrasting  viewpoints 
lieie  would  provide  a  valuable  public  health  service  to  the  American 
people. 

0.  Public  health  considerations  aside,  we  remain  convinced  that  tra- 
ditional Fairness  Doctrine  principles  do  not  require  the  broadcast  of 

views  in  opposition  to  the  F-310  adveitisements.  We  are  still  of  tlie 
opinion  that  these  announcements  did  not  argue  a  position  on  a  con- 

troversial issue  of  public  importance,  but  merely  advanced  a  claim  for 

product  efHcacy.  In  our  original  opinion,  we  stated  that  "[t]lie  merits 
of  any  one  gasoline,  weight  reducer,  breakfast  cereal  or  headache 
remedy — to  name  but  a  few  examples  that  readily  come  to  mind — do 
not  rise  to  the  level  of  a  significant  public  issue."  Chevron^  supra,  at 
81*2.  The  critical  consideration  here  is  that  we  should  not  substitute  our 
judgment  for  the  reasonable  programming  judgments  of  our  licensees. 
As  we  stated  in  our  Fairness  Primer : 

*  *  *  the  licensee,  in  applying  the  fairness  doctrine,  is  called  upon  to  make 
rensouable  judgements  in  good  faith  on  the  facts  of  each  situation — as  to  whether 
a  controversial  issue  of  public  imiK>rtance  is  involved  *  ♦  ♦  In  passin??  on  any 
complaint  in  this  area,  the  Commission's  role  is  not  to  substitute  its  judgment 
for  that  of  the  licensee  ♦  *  *  but  rather  to  detei-mine  whether  the  licensee  can 
be  said  to  have  acted  reasonably  and  in  good  faith.  Applicability  of  the  Fairness 
Doctrine  in  the  Handling  of  Controversial  Issues  of  Public  Importance,  2  R.R. 
2d  1001,  1904  (1964). 

Ill  the  circumstances,  there  is  simply  no  persuasive  showing  that  our 
licensee:^  Juive  not  acted  "reasonably  and  in  good  faith"  in  determining 
that  the  Chevron  F-310  advertising  claims  did  not  constitute  a  dis- 

cussion of  a  controversial  issue  of  public  importance. 
37  F.C.C.  2d 
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10.  In  our  original  opinion  we  expressed  a  concern  that  a  contrary 
ruling  would,  in  effect,  extend  the  application  of  the  Fairness  Doctrine 
to  an  endless  variety  of  advertisements  for  commercial  products.  Such 
u  ruling  would  likely  create  an  administrative  nightmare  for  this 
agency  as  well  as  its  licensees,  and  could  have  disastrous  economic  con- 

sequences for  our  entire  commercial  system.  At  the  present  time,  we 
are  conducting  an  over-all  review  of  the  Fairness  Doctrine  (Docket 
No.  19260).  This  study  includes  a  detailed  analysis  of  the  merits  of 

various  "counter  advertising"  proposals,  including  suggestions  similar 
to  those  advanced  by  the  Petitioners  in  this  case.  At  the  end  of  this 
study,  we  hope  to  be  in  a  position  to  balance  more  intelligei  tly  likely 
gains  to  public  enlightenment  against  the  threats  these  gains  may 
present  to  the  economic  base  and  sound  administration  of  the  com- 

mercial broadcasting  system.  In  the  meantime,  we  are  convinced  that 

our  present  policy  is  the  one  best  designed  to  further  "*  *  *  the  larger 
and  more  effective  use  of  radio  in  the  public  interest."  47  U.S.C. 
§  303(g).    

11.  Finally,  we  believe  that  our  original  opinion  in  Chevron  as  to 

licensees'  public  interest  obligations  with  respect  to  advertisements 
subject  to  an  FTC  complaint  should  be  affirmed.  Petitioners  have  pre- 

sented no  additional  information  on  reconsideration  to  persuade  us 
otherwise.  AVithout  repeating  our  earlier  decision  we  emphasize  again 
that  only  the  FTC  and  the  courts  have  the  jurisdiction  to  decide 
whether  the  teclinical  claims  made  by  Standard  in  its  ads  are  accurate 
or  not.  Certainly  this  Commission  possesses  no  comparable  authority  or 
expertise  to  resolve  such  questions,  and  we  have  noted  that,  "*  *  *  we 
do  not  believe  it  to  be  either  reasonable  or  feasible  to  impose  uj^on  the 
[broadcasting]  industry  requirements  for  medical  or  other  scientific 

testing  procedures  *  *  *"  that  would  make  "*  *  *  licensees  into  a 
kind  of  mini-FTC."  In  Re  Complaint  hy  Consumers  Association  of 
District  of  Columbia,  32  F.C.C.  2d  400, 406  (1971) .  There  is  substantial 
evidence  in  this  case  that  licensees  judgments  were  reasonable  and  con- 

sistent with  Commission  requirements  that  particular  care  be  exer- 
cised in  accepting  for  broadcast  an  advertisement  subject  to  FTC 

complaint,  in  that  "*  *  *  all  five  stations  either  requested  documenta- 
tion of  the  advertiser's  claims  or  made  changes  in  the  content  of  the 

advertisments  *  *  *"  Chevron,  supra  at  813.  We  therefore  are  not 
warranted  in  reversing  their  j  udgments. 

12.  In  effect,  a  grant  of  Petitioners'  demands  here  would  require 
that  the  FCC  abandon  its  traditional  policy  in  this  area,  and  instead 
impose  a  duty  on  licensees  to  either  (a)  automatically  terminate  car- 

riage of  an  advertisement  subject  to  an  FTC  complaint,  or  (b)  auto- 
matically present  a  "counter-advertisement."  Such  a  drastic  modifica- 

tion of  existing  policy  can  most  responsibly  be  considered  in  an  overall 
proceeding.  In  such  a  proceeding  countervailin<j  public  interests  can 
be  weighed,  and  all  interested  parties  can  be  afforded  opportunity  to 
comment.  In  our  Fairness  Inquiry  in  Docket  No.  19260  we  specifically 
requested  the  submission  of  views  on  the  deceptive  advertising  issues 
raised  in  this  case.  The  Commission  will  have  the  opportunity  to  deal 
with  these  issues  at  the  conclusion  of  the  inquiry. 

37  F.C.C.  2(1    . 
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13.  On  reconsideration,  and  for  the  reasons  stated  above,  our  earlier 
decision  IS  AFFIRMED. 

Federal  Commuxicatioxs  Co?.rMissiox. 
Bex  F.  Waple,  Secretary. 

DiSSEXTIXG    OpIXIOX   OF   CoMMISSIOXER   XlCIIOLAS    JoHXSOX 

This  Commission,  in  its  first  Chevron  opinion,  came  to  tlie  specific 

conclusion  that  it  "did  not  know  of  a  product  other  than  cigarettes 
■vvliich  would  trifrger  the  Fairness  Doctrine."  Fairness  Doctrine  Rul- 
in;r,  20  F.C.C.  2d  807,  814  (1971).  It  based  that  decision  in  no  small 
measure  upon  its  similar  ruling  in  Friends  of  the  Earthy  24:  F.O.C.  2d 
7-13  (1070),  handed  down  some  months  previously.  Now  the  Court  of 
Api)cals  has  reversed  Friends  of  the  Earth,  449  F.  2d  1164  (D.C.  Cir. 
1071),  and  in  doing  so  has  said  that  gasoline  could  be  such  a  p/oduct. 

Since  the  Court's  decision  in  Friends  rendered  the  Commission's 
original  Chevron  reasoning  even  more  tenuous  and  flimsy  than  I 
found  it  to  be  in  my  original  dissent,  29  F.C.C.  2d,  at  814  (1971),  the 
Court  quite  naturally  gave  the  Com.mission  a  chance  to  correct  itself 
by  remanding  the  case  to  us  for  another  look.  The  majority  of  the 
Commission,  however,  appears  to  have  been  unpersuaded  as  to  the 

aiitb.oi'ity  of  our  D.C.  Circuit  Couit  of  Appeals  to  rule  as  it  did  in 
Friends,  for  its  decision  today  is  little  more  than  a  cavalier  reaffirma- 

tion of  its  first  Chevron  decision.  Indeed,  where  the  obvious  parallels 

])et\veen  this  case  and  the  Court's  decision  in  Friends  arc  considered 
at  all,  the  majority  merely  dismisses  them  with  no  attempt  at  analysis. 

Licensees  assert  (and  the  majority  accepts)  that  it  was  the  inten- 
tion of  the  Court  of  Appeals  that  the  decision  in  Friends  of  the  Earth 

l)e  limited  to  the  specific  fact  situation  (or  the  specific  ad  format)  in- 
volved in  that  case.  They  contend  that  "undisputed  evidence  of  con- 

tril)ution  to  pollution  and  glorification  of  attributes  aggravating  pol- 

lution v:as  (sic)   cmcial  to  the  Couit's  decision."  [emphasis  aclded] Xowherc  in  the  Friends  opinion  was  there  language,  however,  that 
^vould  lend  support  to  the  second  contention.  Indeed,  the  Court  stated 
what  it  considered  to  be  its  criteria  quite  succinctly : 
When  there  is  undisrmted  eviclonce ;  as  here,  that  the  hazards  to  health  im- 

I>licit  in  air  pollution  are  enlarged  and  aggravated  by  such  products,  the  parallel 
witli  cigarette  advertising  is  exact,  *  *  ♦ 

Friends  of  the  Earth  v.  F.C.C,  499  F.  2d  at  11G9  (D.C.  Cir.  1971).  The 
specific  format  of  the  ad  was  never  mentioned  by  the  Court  in  Friends 

as  "ci-ucial''  to  its  application  of  the  Fairness  Doctrine.  Eather,  the 
Court  accepted  the  Commission's  own  asseition  that 
*  *  *  the  crucial  issue  in  this  case  is  whether  the  Commission  reasonably  refused 
to  extend  to  gasoline  and  automobile  commercials  its  ruling  with  respect  to 
ci;:arotte  commercials. 

Tlie  Court  said 

Wo  have  no  difficulty  in  accepting  this  formulation  of  the  issue,  involving  as 
it  does  a  comparison  of  the  record  before  us  with  that  before  the  Commission 
and  the  Court  in  Banzhaf.  Id  at  11C8. 

37  F.C.C.  2d 
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Koting  the  Commission's  recognition  of  the 
*  ♦  *  persuasiveness  of  expert  evidence  from  botli  official  and  private  quarters, 

of  the  very  real  dangers  to  health  presented  by  air  pollution,  and  the  significant 
degree  to  which  automobile  emissions  both  create  and  aggravate  the  air  pollu- 

tion problem, 

It  then  went  on  to  hold  that 

♦  *  ♦  we  are  unable  to  see  how  the  Commission  can  plausibly  differentiate  the 
Case  presently  before  us  from  Banzhaf  insofar  as  the  application  of  the  Fairness 
Doctrine  is  concerned. 

Friends  of  the  Earth  v.  F.C.C.,  499  F.  2d  at  1170  (D.C.  Cir.  1971).  A 
careful  examination  of  the  Court's  language  discloses  its  ultimate  con- 

cern with  the  problem  of  automobile  emissions  which  "both  create  and 
aggravate  the  air  pollution  problem." 

Licensees  argue  that  petitioner's  complaint  should  fail  because 
"Chevron  with  F-310  is  not  alleged  to  be  more  dangerous  than  any- 
competing  product."  They  thereby  fail  to  recognize  the  concern  either 
of  the  viewing  public  or  of  the  Court.  The  attempted  reasoning  is 
that  there  is  no  "undisputed  evidence"  that  Chevron  contributes  more 
to  pollution  than  any  other  gasoline.  But  that  quite  simply  is  not  the 

issue.  Chevron's  ads  did  not  say  "We  don't  pollute  the  air  any  more 
than  Texaco  or  Union."  Such  an  ad  might  well  be  unlikely  to  raise 
significant  public  health  issues. 

nTiat  the  Chevron  ad  did  say  was  that,  "Our  gasoline  with  F-310 
is  contributing  to  the  solution  of  the  air  pollution  problem."  We  need 
not  even  pass  upon  the  veracity  of  that  statement.  Truth  is  not  relevant 

to  this  paiticular  fairness  inquiry-.  All  we  need  acknowledge  is  that  the 
statement  relates  to  a  controversy.  It  is  sufficient  for  fairness  purposes 
to  note  that  agencies  like  the  California  Air  Resources  Board  and  the 
Hawaiian  State  Consumer  Protection  Agency,  among  others,  vigor- 

ously controvert  Chevron's  contention. 
Under  the  law  as  it  stands  after  Friends^  one  threshold  of  fairness 

doctrine  liability  is  reached  when  the  product  itself  is  recognized  as  a 
hazard  to  health.  Even  so,  it  would  be  difficult  as  ̂ et  to  find,  based  on 
Friends  and  Banzhaf  alone,  that  merely  advertising  such  a  product 
would  be  enough  to  force  the  stations  across  that  threshold.  More,  it 
seems,  is  still  required.  In  Friends^  for  example,  the  Couit  indicated 
that  fairness  liability  was  triggered  by  the  active  promotion  of  higher- 
powered  varieties  of  an  imhealthy  product. 

But  that  does  not  preclude  other  types  of  gasoline  promotion  from 
triggering  fairness  liability.  Although  the  ads  in  Chevron  admittedly 
differ  from  those  in  Friends,  in  point  of  fact  they  differ  by  creating  an 
even  greater  apparent  broadcaster  liability.  If  anything,  the  need  for 
protection  of  the  public  intei-est  in  this  case  is  even  more  compelling 
than  it  was  in  Friends^  for  in  Chevrmi  the  controversy  itself  is  openly 
discussed  within  the  format  of  the  ad.  The  Chevron  ads  cannot  be  con- 

sidered just  another  type  of  misleading  promotion. 
Nevertheless  the  licensees  and  the  majority  of  the  members  of  this 

Commission  persist  in  "crying  wolf"  over  this  case  by  i-aisin<r  the 
apocalyptic  spectre  of  an  "administrative  nightmare"  that  might  re- 

sult from  a  reversal  of  this  decision.  "Disastrous  economic  conse- 
quences for  our  entire  commercial  S3  stem"  is  the  way  they  describe  it. 

One  might  better  point  out  the  "disastrous  health  consequences  for 
37  F.C.C.  2d 
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our  entire  human  system''  from  the  faihire  to  take  action.  Rather  than 
ar^rue  the  merits  of  those  contentions,  in  liofht  of  the  responsibility  of 
this  airency  to  reofuhate  industry,  not  be  reoulated  by  it,  let  us  simply 

agree  that  the  entire  question  of  "administration"  is  spurious  to  a 
co^rent  decision  of  the  issues  of  this  case. 

Contrary  to  licensees'  sug^restion,  this  is  not  merely  a  claim  for 
'•product  efficacy" — a  boast  that  Chevron  with  F-310  will  give  you  a 
cleaner  engine,  more  miles  to  the  gallon,  or  put  a  tiger  in  your  tank. 
Petitioners  have  singled  out  the  Chevron  commercial  for  this  challenge 

for  one  veiy  good  reason :  Chevron's  pai-ticular  misleading  claim  hap- 
pens also  to  be  an  extremely  controversial  one. 

In  other  words,  the  majority's  analysis  is  fallacious  when  it  argues 
that  a  decision  for  petitioners  in  this  c^ise  would  impose  a  duty  on 

licensees  "*  *  *  to  either-  a)  automatically  terminate  carriage  of  an 
advertisement  subject  to  FTC  complaint,  or  b)  automatically  pi-esent  a 
'counte r-a d  ve rt isement . '  " 

To  i\\^  contrary.  Chevron,  via  its  "solving  air  pollution"  claim,  is 
taking  itself  out  of  the  realm  of  ordinary  "misleading''  advertising 
and  placing  itself  in  a  much  smaller  category  of  advertisei-s  who  dis- 

cuss their  product  in  terms  of  some  particular  public  quest  for  solution 
of  a  controversial  problem. 

Chevron  has  chosen,  by  its  use  of  the  ad  copy  in  question,  to  attempt 
to  capitalize  on  the  existence  of  the  air  pollution  issue.  In  doing  so,  it 
should  recognize  that  if  it  makes  statements  whicli  can  be  controverted 
by  recognized,  public  sources  (which  it  has),  it  triggers  in  the  stations 

cari-ying  its  ads  the  absolute  obligation  to  enlighten  the  public  as  to  the 
alternative  arguments. 

The  Cour-t  of  Appeals  in  FHends  found  that  gasoline  products  and 
the  pollution  problems  they  created  can  entitle  the  public  to  as  gr-eat 
a  measure  of  care  from  bioadcaster-s  under  the  Fairness  Doctrine  as 
did  advertisements  for  cigarettes.  Could  this  Commission  have  per- 

mitted some  individual  brand  of  cigar-ettes  to  advertise  their  new  char- 
coal filter  as  "contributing  to  the  solution  of  the  lung  cancer  problem" 

without  obligating  the  station  carrying  such  an  ad  to  provide  further 
explication?  I  think  not.  And  yet  this  is  precisely  the  analog)'  that must  be  made  in  this  case. 

The  Court  has  rrrade  absolirte  the  correlation  between  the  cigarette 
problem  and  the  air  pollution  problem  in  the  realm  of  controversial 
issues  of  public  importance.  We  must  assume  that  the  Court  did  not 

lightly  "remand"  a  case  before  it  to  this  Commission  "for  considera- 
tion in  the  light  of  our  decision  in  Friends  of  the  Earths  If  the  Friends 

decision  can  be  dismissed  with  as  facile  an  effort  at  i-eevaluation  as 
the  Commission  gives  it  in  consideration  of  Chevron^  there  would  have 
been  no  reason  for  the  Court  to  remand  in  the  fir-st  place. I  dissent. 

37  F.C.C.  2d 
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Exhibit  109:  Alan  F.  Neckritz  v.  FCC  (Chevron  F-310) 
502  F^d  411  (D.C.  Cir.  1974) 

NECKRITZ  V.  F.  C.  C.  411 
Cite  as  502  K.2d  411  (1974) 

Alan  F.  NECKRITZ  and  Lawrence  B. 
Ordower,  Petitioners, 

V. 

FEDERAL     COMMUNICATIONS     COM- 
MISSION and  United  States  of 

America,  Respondents, 

Westinghouse  Broadc^ting  Company, 
Inc.,  et  alyfTKirvenors. 

No.  71-1392. 

United  States  Court  of  Appeals, 
District  of  Columbia  Circuit. 

Argued  April  23,  1973. 

Decided  June  28,  1974. 

Rehearing  En  Banc  Denied  Oct.  2, 1974. 

Petition  for  review  of  FCC  order 

rejecting  complaint  against  broadcasting 
licensees.  The  Court  of  Appeals,  Robb, 

Circuit  Judge,  held  that  efficacy  of  par- 

ticular type  of  gasoline  was  not  contro- 
versial issue  of  public  importance  sub- 

ject to  fairness  doctrine,  and  television 
stations  thus  were  not  required  to 
broadcast  contrasting  views  with  respect 

to  gasoline. 
Affirmed. 

Bazelon,  Chief  Judge,  filed  state- 
ment as  to  why  he  voted  to  deny  rehear- 

ing en  banc. 

1.  Telecommunications  C==437 
Claim  that  television  advertisements 

for  leaded  gasoline  raised  controversial 

issue  of  public  importance  under  fair- 
ness doctrine,  not  raised  before  FCC, 

could  not  be  considered  by  Court  of  Ap- 
peals. Communications  Act  of  1934,  § 

405,  47  U.S.C.A.  §  405. 

2.  Telecommunications  <S=>435 
Under  fairness  doctrine,  wide  dis- 

cretion is  available  to  licensee,  and  to  es- 
tablish violation  of  doctrine  complainant 

must  demonstrate  that  licensee's  exer- 
cise of  judgment  was  unreasonable,  arbi- 

trary, or  in  bad  faith. 

3.  Telecommunications  <&='435 

Efficacy  of  particular  type  of  gaso- 
line was  not  controversial  issue  of  public 
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importance  subject  to  fairness  doctrine, 
and  television  stations  thus  were  not  re- 

quired to  broadcast  contrasting  views 

with  respect  to  gasoh"ne. 

Alan  F.  Neckritz,  pro  se,  Lawrence  B. 

Ordower  arid  Lewis  *J.  Paper  for  petition- 
ers. 

John  W.  Pettit,  Gen.  Counsel,  F.  C.  C, 
with  whom  Joseph  A.  Marino,  Associate 
Gen.  Counsel,  and  R.  Michael  Senkowski, 
Counsel,  F.  C.  C,  were  on  the  brief,  for 
respondent,  F.  C.  C. 

J.  Roger  Wollenberg,  Washington,  D. 
C,  with  whom  Timothy  B.  Dyk,  David 

R.  Anderson  and  Barry  0.  Chase,  Wash- 
ington, D.  C,  were  on  the  brief  for  in- 

tervener Columbia  Broadcasting  System, 

Inc.,  also  argued  on  behalf  of  interve- 
ners National  Broadcasting  Co.,  Inc., 

and  American  Broadcasting  Co.,  Inc. 
Daniel  Marcus,  Washington,  D.  C,  also 
entered  an  appearance  for  intervener, 
Columbia  Broadcasting  System,  Inc. 

Lee  Loevinger,  Washington,  D.  C, 
with  whom  Raymond  E.  Vickery,  Jr., 

Washington,  D.  C,  was  en  the  brief,  for 
intervener,  Standard  Oil  Co.  of  Cal. 
Alfred  F.  Dougherty,  Washington,  D.  C, 

also  entered  an  appearance  for  interven- 
er, Standard  Oil  Co.  of  Cal. 

Thomas  E.  Kauper,  Asst.  Atty,  Gen., 
and  Bruce  B.  Wilson,  Deputy  Asst.  Atty. 
Gen.,  Dept.  of  Justice,  were  on  the  brief 
for  respondent.  United  States.  Howard 

E,  Shapiro,  Atty.,  Dept.  of  Justice,  also 
entered  an  appearance  for  United  States. 

John  D.  Lane  and  J.  Carter  McKaig, 
Washington,  D.  C,  were  on  the  brief  for 
intervener  Westinghouse  Broadcasting 
Company,  Inc.  Ramsey  L.  Woodworth, 

Washington,  D.  C,  also  entered  an  ap- 
pearance for  intervener  Westinghouse 

Broadcasting  Co.,  Inc. 

Howard  Monderer,  Washington,  D.  C, 
was  on  the  brief  for  intervener  National 

Broadcasting  Co.,  Inc.  Mathias  E.  Mone 
and  Donald  J.  Mulvihill,  Washington,  D. 

C,  also  entered  appearances  for  interve- 
ner. National  Broadcasting  Co.,  Inc. 

James  A.  McKenna,  Jr.,  and  Carl  R. 

Ramey,  Washington,  D.  C,  were  en  the 
brief  for  intervener  American  Broad- 

casting Co.,  Inc. 

Thomas  R.  Asher  and  Tracy  A.  Wes- 
ten,  Washington,  D.  C,  filed  a  brief  on 

behalf  of  Council  en  Economic  Priori- 
ties, et  al.,  as  amici  curiae. 

Geoffrey  Cowan,  Washington,  D.  C, 
and  James  W.  Moorman,  San  Francisco, 

Cal.,  filed  a  brief  on  behalf  of  Friends 
of  the  Earth,  et  al.,  as  amici  curiae. 

John  E.  Bryson  filed  a  brief  on  behalf 
of  Natural  Resources  Defense  Council, 

et  al.,  as  amici  curiae. 

Robert  Chartoff,  Berkeley,  Cal.,  filed 
a  brief  on  behalf  of  Committee  for  Open 
Media  as  amicus  curiae. 

Before  TAMM  and  ROBB,  Circuit 

Judges,  and  DAVIES,*  Senior  United 
States  District  Judge  for  the  District  of 
North  Dakota. 

ROBB,  Circuit  Judge:     " 
This  is  a  petition  to  review  an  order 

of  the  Federal  Communications  Commis- 
sion which  rejected  a  complaint  filed  by 

the  petitioners  against  certain  broad- 
casting licensees.  The  complaint  alleged 

that  the  broadcasters  had  failed  to  ful- 
fill their  Fairness  Doctrine  obligations, 

growing  out  of  advertisements  for  a 

particular  brand  of  gasoline.  The  Com- 
mission rejected  the  complaint  en  the 

ground  that  the  broadcasters  had  acted 

reasonably  and  in  good  faith  in  conclud- 
ing that  the  advertisements  did  net  raise 

a  controversial  issue  of  public  impor- 
tance. For  the  reasons  hereinafter  stat- 

ed we  affirm  the  Commission. 

I. During  1970,  five  California  television 

stations  (KGO-TV,  KPIX,  KRON-TV, 

KNXT,  and  KNBC)  carried  advertise- 

ments for  Standard  Oil  of  California's 
Chevron  gasoline  with  the  new  F-310 
additive.    These  televised  advertisements 

Sitting  by  designation  pursuant  to  28  U.S.C  §  292(d). 
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showed:    (1)  a  large  balloon  attached  to 

the  exhaust  pipe  of  a  late  model  Chev- 
rolet   and    turning    black    with    exhaust 

fumes;    (2)  a  car  engulfed  in  a  bag  of 

black  smoke;   and  (3)  exhaust  fumes  ig- 
nited with  a  blow  torch  to  indicate  un- 

burned   gasoline   going  out  the  exhaust 
— conditions    which    the    advertisements 

maintained  would  be  cured  by  "just  six 
tankfuls  of  Chevron  with  F-310."     The 
following  script  explained  the  pictures: 

.     I'm  Scott  Carpenter.     We're 
attaching  a  clear  balloon  to  this  car  to 
show  you  one  of  the  most  meaningful 
gasoline  achievements  in  history.    The 
balloon   is   filling  with   dirty   exhaust 
emissions    that    go    into   the    air   and 
waste  mileage. 

Now  Standard  Oil  of  California  has 

accomplished  the  development  of  a  re- 
markable gasoline  additive,  Formula 

F-310,  that  reduces  exhaust  emissions 
from  dirty  engines.  The  same  car, 
after  just  six  tankfuls  of  Chevron  with 

F-310;  no  dirty  smoke,  cleaner  air. 
A  major  breakthrough  to  help  solve 

one  of  today's  critical  problems.  And 
since  dirty  exhaust  is  wasted  gasoline, 

F-310  keeps  good  mileage  from  going 
up  in  smoke.  Cleaner  air,  better  mile- 

age— Chevron  with  F-310  turns  dirty 
smoke  into  good,  clean  mileage. 

There  isn't  a  car  on  the  road  that 
shouldn't  be  using  it. 

In  August  of  1970,  the  petitioners, 
Neckritz  and  Ordower,  complained  to 
each  of  the  five  stations  that  the  Chev- 

ron advertisements  were  misleading  and 

deceptive,  since  the  F-310  additive  failed 
to  live  up  to  the  advertising  claims. 
The  complaint  asserted: 

These  ads  seem  designed  to  induce 

public  complacency,  and  suggest  that 

Cal-Standard  is  doing  more  to  halt  the 
pollution  of  our  environment  than  the 
other  oil  companies. 

Chevron's  "black  bag"  commercials 
have  been  challenged  as  rigged.  The 
California  Air  Resources  Board  in  a 

recent  study  found  no  significant 
change  in  exhaust  emissions  when  it 
fuelled  its  cars  with  F-310. 

The  California  Air  Resources  Board 

has  forwarded  its  study  to  the  Federal 
Trade  Commission  .  .  .  for  fur- 

ther investigation  and  disciplinary  ac- 
tion. 

Cal-Standard,  .  .  .  used  adver- 
tising which  involved  material  decep- 

tion as  to  the  characteristics  and  per- 

formance of  its  products.  "We  used  a 
very  low  grade  gasoline  to  dirty  up 

the  engine,"  admits  Eneas  W.  Kane, 
President  of  Chevron  Research  Co., 

the  California  plant  that  developed F-310. 

Standard  officials  conceded  in  testi- 
mony before  the  Hawaii  State  Senate 

Consumer  Protection  Committee  that 

their  advertising  campaign  is  mislead- 
ing because  it  neglects  to  point  out 

that  F-310  does  nothing  to  reduce 
dangerous  invisible  exhaust  emissions 
including  airborne  lead,  nitrogen  oxide 

and  aldehydes.  [Emphasis  in  origi- 
nal.] 

Neckritz  and  Ordower  concluded  that: 

Cal-Standard  by  its  ads  raises  one 
side  of  a  controversial  issue  of  public 

importance,  and  leaves  the  public  with 

the  impression  that  by  the  develop- 
ment of  F-310  it  is  doing  everything 

that  is  possible  and  necessary  to  reme- 
dy the  car  exhaust  pollution  problem. 

Cal-Standard's  ads  and  claims  for  F- 
310  obfiscate  [sic]  the  true  hazards  of 
this  product,  and  hinder  efforts  aimed 

at  educating  the  public  about  the  dan- 
gers of  auto  pollution  .  .  .  [so] 

your  network  is  obliged  to  present  the 
other  side  of  this  issue. 

Cal-Standard  by  its  own  ads  raised 
the  ecology  issue,  and  made  ecological 

claims.  Ads  rej)lying  to  Standard's 
ecological  claims  would  be  in  the  "pub- 

lic interest"  and  would  not  undermine 
the  present  broadcast  system  based  on 

product    commercials. 

The  complaint  did  not  otherwise  specify 

or  define  the  "controversial  issue  of 

public  importance"  or  the  "ecology  is- 
sue" which  the  complainants  professed 

to  find  in  the  advertisements.  Never- 

theless it  was  claimed  that  the  "issues 
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raised  by  the  Chevron  F-310  commer- 

cials fall  within  the  scope  of"  Banzhaf  v. 
FCC,  132  U.S.App.D.C.  14,  405  F.2d 
1082  (1968),  cert,  denied.  396  U.S.  842, 
90  S.Ct.  50,  24  L.Ed.2d  93  (1969),  so 

that  the  presentation  of  "the  other  side" 
was  required. 

Responding  to  the  complaints  four  li- 
censees took  the  position  that  the  com- 

mercials did  not  argue  a  thesis  which  re- 
quired the  presentation  of  contrasting 

viewpoints  under  the  Fairness  Doctrine. 

Thus,  KRON-TV  said  the  commercials 

did  not  claim  that  F-310  did  "every- 
thing possible  and  necessary  to  remedy 

the  exhaust  pollution  problem"  and  did 
"not  say  that  F-310  solves  the  problem 

but  only  that  it  is  a  significant  step  'to 
help  solve'  this  problem."  The  commer- 

cials, said  KRON-TV,  did  not  deny  the 
existence  of  air  pollution  by  exhaust 
emissions  or  claim  that  F-310  did  more 
than  reduce  such  emissions;  the  only 
issue  therefore  was  as  to  the  truth  or 

falsity  of  the  claim  that  the  product  F- 
310  was  effective. 

Station  KPIX  concluded  "that  the  dis- 
agreement concerning  the  ecological  ad- 

vantages or  shortcomings  of  the  'F-310' 
additives,  is  a  facet  of  the  issue  of  air 

and  environmental  pollution — a  'contro- 
versial issue  of  public  importance'  to 

which  KPIX  has  frequently  addressed 

itself."  The  station  referred  to  a  num- 

ber of  broadcasts  by  "leaders  in  the 
anti-pollution  field"  which,  in  the  judg- 

ment of  the  station,  "fulfilled  its  obliga- 
tion under  the  Fairness  Doctrine  to  inr 

form  the  public  on  all  significant  aspects 

of  the  controversy  over  air  pollution — 

including  the  Chevron  'F-310'  advertise- 

ment." Also,  the  station  noted  that  it 
had  required  the  addition  of  these  clari- 

fying   statements    to    the    commercials: 

Very  dirty  engine  purposely   used  to 
provide  severe  test. 

Only  dirty  engines  emit  black  smoke. 

Degree  of   improvement   in   your  car 
depends  on  conditions  of  engine. 

Not  all  cars  emit  excessive   exhaust. 

These  qualifying  statements  were  subse- 
quently incorporated  into  the  script  for 

all  stations. 

Station  KNXT  also  replied  by  noting 

that  the  Chevron  F-310  advertisements 

were  subject  to  a  Federal  Trade  Com- 
mission investigation  on  charges  of  false 

and  misleading  advertising,  and  that  a 

proposed  order  issued  by  the  FTC  would 
require  corrective  advertising. 

Finally,  all  five  licensees  recognized 

that  automobile  pollution  was  a  contro- 
versial issue  of  public  importance  in  Cal- 

ifornia, but  they  concluded  that  ques- 
tions as  to  the  efficacy  of  the  Chevron 

F-310  product  did  not  present  such  an 
issue.  Each  of  the  licensees  maintained 

that  its  programming  had  devoted  sig- 
nificant coverage  to  the  many  facets  of 

the  automobile  pollution  problem.  The 

petitioners  did  not  refute  the  licensees' 
contentions  that  the  public  had  been  and 

was  being  fully  informed  on  the  prob- 
lem. In  addition.  Stations  KRON, 

KGO-TV,  KNXT,  and  KPIX  stated 
that  they  had  specifically  covered  the 

dispute  about  the  efficacy  of  the  F-310 
product  in  their  news  broadcasts  and 
other  programs. 

The  Commission's  Original  Ruling 

After  reviewing  the  pleadings,  the 

Commission  was  unable  to  find  any  ba- 

sis for  reversing  the  licensees'  determi- 
nations that  the  Chevron  F-310  adver- 

tisements did  not  discuss  a  controversial 

issue  of  public  importance,  29  F.C.C.2d 
807.    The  Commission  observed: 

The  Chevron  F-310  announcements  do 

not  argue  a  position  on  a  controversial 
issue  of  public  importance,  but  rather 
advance  a  claim  for  product  efficacy. 
It  is  true  that  this  claim  relates  to  a 

matter  of  public  concern,  but  making 
such  a  claim  for  a  product  is  not  the 
same  thing  as  arguing  a  position  on  a 

controversial  issue  of  public  impor- 
tance. That  the  claim  is  alleged  to  be 

untrue  or  partially  deceptive  does  not 

change  its  nature.  The  Chevron  ad- 
vertisements do  not  claim  there  is  no 

33-291   Q  -  78  -  101 
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danger  in  air  pollution  or  that  automo- 
biles do  not  contribute  to  pollution  but 

assert,  instead,  that  use  of  the  spon- 

sor's product  helps  to  solve  the  prob- 
lem.    It  would  ill  suit  the  purposes  of 

the  fairness  doctrine,  designed  to  illu- 
mine significant  controversial   issues, 

to  apply  it  to  claims  of  a  product's  ef- 
ficacy or  social  utility.     The  merits  of 

any    one     gasoline,     weight     reducer, 
breakfast    cereal  or  headache  remedy 

,      — to     name     but     a     few     examples 
.     do  not  rise  to  the  level  of  a 

significant  public  issue. 

Accordingly  the  Commission  could   find 

nothing    unreasonable    in    the    licensees' 
judgment    that    the    advertisements    did 
not  raise  Fairness  Doctrine  obligations. 

The  petitioners'  reliance  on  the  Ban- 
zhaf  case  in  requesting  counter-advertis- 

ing time  was  rejected  because  "we  made 
clear  that  the  unique  situation  there  in- 

volved would  not  be  extended  to  other 

product  advertising."     This  was  because 
"cigarette  smoking  was  unique  in  regard 
to  the  hazard  which  results  from  normal 

use  and  also  in  regard  to  the  simple  is- 
sue     presented — whether      or      not      to 

smoke."     Furthermore,  the  Commission 
noted  that  in  a  subsequent  ruling  it  had 
refused  to  extend  its  cigarette  ruling  to 

advertisements    urging  the   purchase   of 
large      displacement      automobiles      and 

high-test     gasoline.       Friends     of     the 
Earth,  24  F.C.C.2d  743,  748-49   (1970). 
Finally,  the  Commission  announced   its 

plan  "to  initiate  a  proceeding  of  broad 
scope  to  consider  every  facet  of  our  fair- 

ness doctrine  and  related  public  interest 
policies,  including  the  vexing  problem  of 
access  that  has  been  on  the  periphery  of 

many  of  our  decisions  in  these  areas."  * 

Pleadings  Before  the  Commission 
on  Remand 

Petitioners     sought     review     in     this 

court  following  the  Commission's  ruling. 
While  the  case  was  pending,  we  revm-sed 
the  Commission  in  Friends  of  the  Earth 

v.  FCC,  146  U.S.App.D.C.  88,  449  F.2d 
1164  (1971).  Since  the  licensees  and 
the  Commission  had  both  relied  in  part 
on  the  ruling  reversed  by  the  court,  the 
Commission  requested  that  the  record  be 
remanded  for  reconsideration  in  light  of 

our  decision  in  Friends  ./  the  Earth. 
When  the  court  granted  the  motion  for 
remand,  the  Commission  invited  the 

parties  *  to  comment  on  the  effect,  if 
any,  of  Friends  of  the  Earth. 

After  the  remand  Standard  Oil  of  Cal- 
ifornia filed  a  Motion  to  Dismiss  or,  In 

the  Altcrmitive,  To  Make  More  Definite 

and  Certain  against  petitioners'  com- 
plaint. Standard  Oil  maintained  that 

"Complainants  have  never  stated  with 
any  specificity  or  precision  the  contro- 

versial issue  which  they  allege  raises  a 

Fairness  Doctrine  question."  Neckritz 
and  Ordower  responded  by  stating  only 
that  the  issue  had  been  clarified  during 
the  course  of  the  proceedings.  In  their 
later  pleadings,  however,  they  insisted 

that  the  Fairness  Doctrine  issue  was  "a 
narrow  one:  do  product  commercials 
which  claim  that  the  use  of  a  particular 
gasoline  contributes  to  the  solution  of 
the  air  pollution  problem  trigger  the 

fairness  doctrine?" 
Neckritz  and  Ordower  argued : 

The  facts  underlying  the  court's  deci- 
sion in  Friends  of  the  Earth  require 

that  the   Commission   apply  the   fair- 
ness   doctrine    to    the    Chevron    ads. 

Both  that  case  and  the  instant  contro- 
versy involve  the  same  issue:   does  the 

use  of  a  particular  product  pose  health 
hazards  which   the  ads   failed   to  ac- 
knowledge. 

They  claimed  also  that  the  Chevron  F- 
310  advertisements   directly   raised   and 
discussed  the  controversial  issue  of  air 

pollution: 
Gasoline  emissions  from  automobiles 

are  a  prime  source  of  air  pollution, 

which  is  a  problem  of  public  impor- 
tance  in   California.     Chevron   F-310 

.  See  Fairness  Doctrine  Inquiry  in  Ducket 

19260,  30  F.C.C.2d  26  (1971).  '  The  matter is  still  pending  before  the  Coiniuission. 

2.  Apiiarently  because  KRON  had  not  inter- 
vened before  this  court  it  was  not  served 

witii  a  copy  of  the  Commission's  letter  of inquiry. 
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commercials  practically  shout  that 

they  are  dealing  with  this  controver- 
sial issue  of  public  importance. 

However,  petitioners  insisted  that  they 
were  not  contending  that  the  Fairness 

Doctrine  applied  to  all  gasoline  commer- 
cials. Instead,  they  asserted  only  that 

"the  fairness  doctrine  applies  when  an 
advertisement  explicitly  claims  that  a 

product  helps  solve  a  pressing  communi- 
ty problem  or  when  the  advertisement 

ignores  the  adverse  consequences  which 

the  use  of  that  product  has  for  a  press- 

ing community  problem."  ̂   They  re- 
peated their  demand  for  "counter  adver- 

tising." 

The  Commission  Ruling  on  Remand 

In  its  ruling,  37  F.C.C.2d  528,  the 

Commission  first  noted  that  "[o]rigi- 
nally,  our  application  of  the  Fairness 

Doctrine  to  product  advertising  was  in- 

tended to  be  limited  to  a  single  product" 
— cigarettes.  Cigarettes  were  thought 

to  involve  a  unique  problem  "since  smok- 
ing them  is  a  habit  'which  can  fade 

away'  without  impact  upon  other  aspects 
of  life,  and  which  official  voices  have 

urged  the  public  to  avoid  or  abandon." 
However,  said  the  Commission,  in  the 
Friends  of  the  Earth  case  the  court 

could  not  "plausibly  differentiate"  cig- 
arette advertisements  from  commercials 

promoting  large-engine  cars  and  high- 

test  gasoline.  "The  Court  found  'un- 

disputed evidence'  that  these  products, 
like  cigarettes,  significantly  enlarged 
and  aggravated  existing  public  health 

hazards."  Furthermore,  public  officials 
had  encouraged  the  public  not  to  use  such 
products. 

Since  there  was  "no  evidence  which 
would  indicate  that  the  Chevron  additive 

F-310  in  any  way  enlarges  or  aggra- 

vates hazards  to  the  public  health,"  the 

3.  Petitioners  also  urged  that  the  imiiorlance 
of  the  coufrovers.v  over  Chevron  F-310  was 

further  suirgested  "by  the  fact  that  the  li- 
ronsees  and  .Standard  Oil  of  California  have 
devoted  considerable  attention  to  petitioners' 
comi»laint.  The  licensees  have  taken  note  of 
the  controversy  on  news  programs,  including 
the  prestigious  and  widely  viewed  *CBS  Eve- 

Commission  found  the  present  case  dis- 
tinguishable from  Friends  of  the  Earth: 

Chevron  with  F-310  is  not  alleged  to 
be  more  dangerous  than  any  compet- 

ing product.     Petitioners  do  not  urge 

the  public  to  abandon  the  use  of  gaso- 
line, or  even  to  avoid  using  Chevron 

with    F-310.      It    is    clear,    therefore, 
that     the     broadcast     of    contrasting 

views  in  the  present  case  would  not 

provide  a  health  service  similar  to  ex- 
hortations to  stop  smoking,  or  to  drive» 

cars  with  reduced  horsepower  and  use 

gasolines  with  a  low-octane  rating. 
In  fact,  the  Commission  pointed  out, 

Chevron  had  "amassed  considerable  evi- 
dence to  support  the  proposition  that  its 

product  will  .     .     contribute  to  a  re- 

duction of  the  air  pollution  problem." 
Under  such  circumstances  the  Commis- 

sion could  not  say  with  certainty  that 
broadcast  of  a  contrasting  view  would 

provide  a  valuable  public  health  service. 
Aside  from  the  public  health  factors 

underlying  the  Friends  of  the  Earth  de- 
cision, the  Commission  remained  con- 
vinced that  traditional  Fairness  Doc- 

trine principles  did  not  require  the 
broadcasting  of  contrasting  views  with 

respect  to  Chevron  F-310.  The  Com- 
mission could  find  nothing  unreasonable 

in  the  licensees'  conclusions  that  these 

advertisements  "did  not  argue  a  position 
on  a  controversial  issue  of  public  impor- 

tance, but  merely  advanced  a  claim  for 

product  efficacy."  As  the  Commission 
emphasized,  the  critical  consideration 
was  that: 

.  the  licensee,  in  applying  the 
fairness  doctrine,  is  called  upon  to 
make  reasonable  judgments  in  good 

faith  on  the  facts  of  each  situation — 
as  to  whether  a  controversial  issue  of 

public  importance  is  involved  .... 
In  passing  on  any  complaint  in  this 

area,  the  Commission's  role  is  not  to 

ning  News  with  Walter  Croukite.'  "  In  ad- 
dition, "Standard  Oil  discontinued  the  con- 

tested ads  and  now  airs  ads  which  do  n-ot 
explicitly  exploit  rommnnity  concern  about 

the  problem  of  air  iwllution."  [Emphasis  in 
original.]  The  disputed  coinmcrcials  went 
off  the  air  in  the  fall  of  3971. 
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substitute  its  judgment  for  that  of  the 

licensee      .      .      .      but  rather  to  de- 
termine whether   the   licensee  can   be 

said  to  have  acted  reasonably  and  in 

good  faith. 
Here  the  Commission  was  unable  to  find 

that  the  licensees  had  acted  unreasona- 
bly or  in  bad  faith  in  determining  that 

the  Chevron  F-310  ads  did  not  consti- 
tute a  discussion  of  a  controversial  issue 

of  public  importance. 

With  respect  to  the  demand  for  coun- 
ter advertising  the  Commission  pointed 

to  its  review  of  the  Fairness  Doctrine, 

then  going  on: 

This  study  includes  a  detailed  analysis 

of  the  merits  of  various  "counter  ad- 

vertising" proposals,  including  sugges- 
tions similar  to  those  advanced  by  the 

Petitioners  in  this  case.  At  the  end 

of  this  study,  we  hope  to  be  in  a  posi- 
tion to  balance  more  intelligently  like- 
ly gains  to  public  enlightenment 

against  the  threats  these  gains  may 
present  to  the  economic  base  and 
sound  administration  of  the  commer- 

cial broadcasting  system.  In  the 
meantime,  we  are  convinced  that  our 

present  policy  is  the  one  best  designed 

to  further  "  .  .  .  the  larger  and 
more  effective  use  of  radio  in  the  pub- 

lic interest."  [Quoting  47  U.S.C.  § 
303(g).] 

II. 

As  we  have  said,  the  petitioners  in  the 

administrative  proceedings  did  not  clear- 
ly articulate  the  controversial  issue  of 

public  importance  that  they  wished  to 
discuss.  In  their  brief  in  this  court 

they  have  undertaken  to  remedy  this  de- 
ficiency.   Thus  they  say: 

.  the  ads  totally  ignore  the  ev- 
idence that  use  of  most  gasolines, 

Chevron  F-310  included,  actually  con- 
tributes to  the  air  pollution  problem. 

Accordingly,  the  Commission's  deci- 
sion that  ads  for  Chevron  F-310  do 

not  raise  a  controversial  issue  of  pub- 
lic importance  will  leave  the  Califor- 
nia public  uninformed  about  the  other 

side  of  this  critical  debate.     (Br.  29.) 

502  F.2d— 27 

The  ads  ignore  totally  the  fact  that 

Chevron  F-310  is  a  leaded  gasoline, 
the  very  kind  that  was  subject  to  the 
fairness  doctrine  complaint  in  Friends 
of  the  Earth;  and  the  ads  also  ignore 

totally  the  fact  that,  even  if  the  gaso- 
line does  have  some  benefit  in  reduc- 
ing automotive  pollutants,  use  of  this 

gasoline  will  still  contribute  to  the  air 

pollution  problem.  (Br.  37.)  [Em- 
phasis in  original.] 

To  begin  with,  the  same  undisputed 
evidence  referred  to  in  Friends  of  the 

Earth  v.  F.C.C.  applies  to  Chevron  F- 
310  gasoline  since  this  gasoline,  like 
the  gasoline  referred  to  in  Friends  of 

the  Earth  v.  F.C.C.  is  a  leaded  gaso- 
line.   (Br.  40.) 

First,  the  issue  explicitly  raised  by 

the  ads  is  whether  use  of  Chevron  F- 

310,  or  any  leaded  gasoline  which  ag- 
gravates the  air  pollution  problem,  can 

contribute  significantly  to  the  solution 

of  California's  air  pollution  problem. 
(Br.  46.) 

Failing  to  apply  the  fairness  doctrine 

to  the  Chevron  ads,  the  F.C.C.  is  de- 

priving the  California  public  of  infor- 
mation relating  to  an  important  public 

question:  whether  use  of  Chevron  F- 
310,  or  any  leaded  gasoline,  can  con- 

tribute significantly  to  the  solution  of 

California's  air  pollution  problem. 
(Br.  52.) 

[1]  Briefly  stated,  the  petitioners* 
argument  in  their  brief  is  that  adver- 

tisements for  a  leaded  gasoline  raise  a 

controversial  issue  of  public  importance. 
This  is  a  theme  sounded  for  the  first 

time  on  appeal,  for  in  the  administrative 

proceedings  the  petitioners  did  not  base 

their  complaint  upon  the  presence  of 

lead  in  Chevron  gasoline  with  F-310. 
Consideration  of  this  new  argument  is 

therefore  precluded  by  section  405  of  the 
Communications  Act,  47  U.S.C.  §  405. 
Neckritz  v.  FCC,  446  F.2d  501  (9th  Cir. 1971). 

Although  the  petitioners'  attempts  to 
discover  or  create  a  controversial  issue 
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of  public  importance  either  come  too  late 
or  fall  short  of  clarity  we  shall  discuss 
their  contentions  in  the  light  of  the 

principles  of  the  Fairness  Doctrine  and" 
the  decisions  of  this  court  in  the  Ban- 
zhuf  and  Friends  of  the  Earth  cases. 

[2]  The  principles  of  the  Fairness 
Doctrine  have  been  expounded  by  the 
Commission  and  courts  in  many  cases 
and  we  need  not  review  them  here.  See 

Red  Lion  Broadcasting  Co.,  Inc.  v.  FCC, 

.395  U.S.  367,  89  S.Ct.  1794,  23  L.Ed.2d 

371  (1969);  Democratic  National  Com- 
mittee V.  FCC,  148  U.S.App.D.C.  383, 

460  F.2d  891,  cert,  denied,  409  U.S.  843, 
93  S.Ct.  42,  34  L.Ed.2d  82  (1972); 
Healey  v.  FCC,  148  U.S.App.D.C.  409, 
460  F.2d  917  (1972) ;  Green  v.  FCC,  144 

U.S.App.D.C.  353,  447  F.2d  323  (1971). 

It  is  enough  to  say  that  under  the  doc- 
trine wide  discretion  is  available  to  a  li- 

censee; to  establish  a  violation  of  the 

doctrine  a  complainant  must  demon- 

strate that  the  licensees'  exercise  of 
judgment  was  unreasonable,  arbitrary  or 
in  bad  faith. 

[3]  We  think  the  record  supports 

the  Commission's  conclusion  that  the  li- 
censees exercised  a  reasonable  judgment 

in  rejecting  the  petitioners'  complaint. 
As  originally  foimulated  the  complaint 
failed  to  specify  the  ecological  issue  or 
issues  which  the  petitioners  found  in  the 

gasoline  advertisements.  In  this  situa- 

tion the  licensees  could  reasonably  be- 
lieve that  the  issue  the  petitioners 

wished  to  discuss  was  whether  Chevron 

F-310  did  what  the  advertisements 
claimed  it  would  do.  From  this  premise 
it  was  not  unreasonable  to  conclude  that 

the  commercials  did  not  raise  a  contro- 

versial issue  of  public  importance,  but 
rather  made  claims  of  a  factual  nature 

which  the  petitioners  contended  were 

false.  In  other  words,  the  narrow  ques- 
tion of  the  efficacy  of  F-310  was  not  a 

controversial  issue  of  public  importance. 

The  charge  that  the  advertised  claims 

for  F-310  were  false  was  not  a  matter 

properly  to  be  tried  on  television  by  ad- 
vertisement  and    counter-advertisement. 

Rather,  as  the  licensees  observed,  it  was 

a  proper  subject  for  a  Federal  Trade 

Commission  investigation.  That  investi- 
gation did  take  place.  In  the  Matter  of 

Standard  Oil  Co.  of  Calif.,  et  al.,  Federal 
Trade  Commission,  Docket  No.  8827. 

On  April  25,  1973  the  Administrative 
Law  Judge  in  that  proceeding  found 

that  the  evidence  sustafned  the  advertis- 
ing claims  and  dismissed  the  charges 

that  the  advertising  was  false."*  We 
note  further  that  the  petitioners  in  their 

brief  state  that  they  "are  not  asking 
this  court  to  review  the  FCC  decision  to 

deny  relief  with  respect  to  the  deceptive 

advertising  issue."    (Br.  27,  n.l.) 

Even  if  the  petitioners'  argument 
based  upon  the  presence  of  lead  in  Chev- 

ron gasoline  with  F-310  were  properly 
before  us  it  would  be  unpersuasive.  In 

the  first  place,  the  record  discloses  with- 
out dispute  that  Che\  ron  marketed  un- 

leaded gasoline  with  F-310  before  the 

petitioners*  complaint  was  filed.  More- 
over the  Chevron  advertisements  did  not 

proclaim  the  virtues  of  leaded  gasoline. 

This  case  is  not  controlled  by  Banzhaf 

V.  FCC,  132  U.S.App.D.C.  14,  405  F.2d 
1082  (1968),  cert,  denied,  396  U.S.  842, 
90  S.Ct.  50,  24  L.Ed. 2d  93  (1969),  and 
Friends  of  the  Earth  v.  FCC,  146  U.S. 

App.D.C.  88,  449  F.2d  1164  (1971).  In 

the  Banzhaf  case  advertisements  repre- 
sented that  smoking  was  socially  desira- 

ble, although  evidence  indicated  that  it 
was  dangerous  to  health.  In  the 
Friends  of  the  Earth  case  the  burden  of 

the  advertising  was  that  high-test  gaso- 

lines and  large  engines  were  "clean,  so- 
cially responsible  and  automotively  nec- 

essary", although  such  engines  and  gaso- 
lines contributed  significantly  to  air  pol- 

lution. In  each  case  there  was  an  oppos- 
ing point  of  view:  that  smokers  should 

stop  smoking  or  that  consumers  should 

purchase  low-test  gasolines  and  small  en- 
gines. In  the  case  at  bar  however  the 

commercials  made  no  attempt  to  glorify 
conduct  or  products  which  endangered 
public  health  or  contributed  to  pollution. 
As  we  noted  in  the  Friends  of  the  Earth 

4.    The  matter  is  pending  on  appeal  before  the  Federal  Trade  Commission. 
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decision  the  F-310  commercials  "far 
from  suggesting  that  automobile  emis- 

sions do  not  contribute  significantly  to 
the  dangers  of  air  pollution,  urged  that 

the  gasoline  being  advertised  was  de- 

signed to  reduce  those  dangers."  146 
U.S.App.D.C.  at  93,  449  F.2d  at  1169. 

In  summary,  we  agree  with  the  Com- 

mission's analysis  and  disposition  of  the 

petitioners*  complaint. 
Affirmed. 

Before  BAZELON,  Chief  Judge,  and 

WRIGHT,  McGOWAN,  TAMM,  LEV- 
ENTHAL,  ROBINSON,  MacKJNNON, 

ROBB,  and  WILKEY,  Circuit  Judges. 

ORDER 

PER  CURIAM. 

On  consideration  of  petitioners'  sug- 
gestion for  rehearing  en  banc,  it  is 

Ordered  by  the  Court  en  banc  that 

petitioners'  aforesaid  suggestion  is  de- nied. 

Statement  of  Chief  Judge  BAZELON 

as  to  why  he  voted  to  deny  rehearing 
en  banc: 

Upon  consideration  of  petitioners'  sug- 
gestion for  rehearing  en  banc,  and  the 

respondent's  response  thereto  ordered  by 
the  Court,  I  am  convinced  that  the  case 
does  not  merit  rehearing  en  banc  for  two 

related  reasons,  First,  and  most  import- 
ant, the  response  reveals  that  since  the 

decision  by  the  panel  in  this  case  the 

FCC  has  issued  a  new  statement  of  pol- 
icy concerning  the  Fairness  Doctrine  and 

advertising,  39  Fed.  Reg.  26372  (July  12, 

1974),  and  that  review  of  such  state- 
ment is  currently  being  sought  in  this  . 

Court  in  No.  74-1700.  I  believe  that  re- 
view is  the  proper  vehicle  to  consider 

in  the  first  instance  the  serious  issues 

raised  in  petitioners'  suggestion  for  re- 
hearing en  banc.  Second,  the  advertis- 

ing messages  which  are  the  subject  of 
this  litigation  have  been  terminated. 
Brief  for  the  FCC  at  12  n.4,  Neckritz  v. 

FCC,  No.  71-1392  (D.C.  Cir.  June  28, 

1974)..  The  extraordinary  process  of  re- 
hearing en  banc  is  thus  not  appropriate 

in  this  case. 
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Exhibit  110 :  In  Re  Wilderness  Society  (Esso  Alaska  Pipeline) 
30  FCC  2d  &43 

Fairness  Doctrine  Ruling  043 

F.C.C.  71-704 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.     20554 

111  Re  Complaint  by 
AViLDLRXESS   Society   and  Friends   of   the 

Earth 

Concerning   Fairness   Doctrine    Re   Na- 
tional Broadcasting  Co. 

June  30,  1971. 

Gentlemen  :  As  you  know,  a  complaint  was  filed  by  James  W.  Moor- 
man and  Geoffrey  Cowan  on  behalf  of  the  Wilderness  Society  and 

Friends  of  the  Earth  alleging  you  failed  to  fulfill  fairness  doctrine 
and  public  interest  obligations  regarding  advertisements  sponsored  by 
The  Standard  Oil  Company  of  New  Jersey  (ESSO)  and  broadcast 
by  your  network  and  your  owned  and  operated  stations. 

*  Complainants  have  submitted  the  following  transcripts  of  adver- tisements: 

I.  "Here  on  the  North  Slope  of  Alaska  it  takes  30  days  to  erect  an  oil  rig, 
roui pared  with  a  few  days  in  Texas.  Roads  scarcely  exist.  In  winter  when  sea 
lanes  are  choked  with  ice,  all  equipment  must  be  flown  in.  The  freight  bill  for 
the  first  North  Slope  wells  was  nearly  a  million  dollars,  with  no  guarantee  of 
liiuiiijg  oil.  Is  it  worth  the  risk?  We  at  Jersey  think  so,  both  for  us  and  for  you. 

Tlu*  Alaskan  oil  strikes  are  big,  but  so  is  America's  need  for  energy.  At  the 
rate  this  cfmntry  is  now  using  oil,  the  Alaskan  strikes  probably  represent  little 

uiore  than  three  years  supply.  If  America's  energy  supply  is  to  be  assured  in 
Ihl.s  unpredictable  world  the  search  for  domestic  oil  must  go   on   and  fast." 

J  I.  "This  is  the  Canadian  Arctic  near  Alaska.  In  Winter  temperatures  plunge 
to  sixty  below  and  it  freezes  solid.  But  in  Summer  it's  a  gentle  land.  Jersey's 
Canadian  afl51ia.te.  Imperial  Oil,  made  its  first  discovery  in  the  Arctic  fifty 
yt-ars  ago.  Experience  since  then  has  shown  them  not  only  how  to  look  for  oil 
in  the  far  North,  but  to  look  for  ways  to  preserve  the  ecology.  To  protect  the 
.swans  and  geese  and  ducks  that  return  each  year  to  nest  and  raise  their  young. 
.\nd  to  avoid  disturbing  the  migration  and  grazing  habits  of  reindeer,  caribou 
and  other  wildlife.  By  balancing  demands  of  energy  with  the  needs  of  nature 
fhi-y're  making  sure  that  when  wells  are  drilled  or  pipelines  bmlt,  the  life  that 
roiiios  back  each  year  will  have  a  home  to  come  back  to." 

III.  "The  Arctic  wilderness  is  not  always  frozen.  In  summer  much  of  it  comes alive. 

Delicate  vegetation  called  Tundra  blooms.  Reindeer,  caribou  and  other  animals 
KHJzo  on  it. 

Jers<»y'B  affiliate,  Humble  Oil,  is  exploring  and  drilling  for  oil  in  the  Arctic. 
In  constructing  roads  and  living  quarters  they  can't  avoid  disturbing  some  of 
the  Tundra  and  if  it  isn't  replanted  it  can  turn  into  a  permanent  sea  of  mud. 

So  hack  in  1968  Humble  joined  a  research  project  on  the  North  slope  of  Alaska. 
S'^'ils  of  thirteen  varieties  of  hearty  winter  grass  were  gathered  and  planted. 
Four  types  survived  the  bitter  Arctic  winter,  some  growing  even  faster  than  the Tundra  itself. 

Now  we  believe  we  jtnow  how  to  restore  disturbed  Tundra  to  help  create  a 
U'ttt-r  txalance  between  the  need  for  oil  and  the  needs  of  nature." 

Complainants  allege  that  these  advertisements  discuss  one  side  of  con- 
troversial issues  of  public  importance,  namely  (1)  the  need  of  develoj>- 

30  F.C.C.  2d 
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ing  Alaskan  oil  reserves  quickly  and  (2)  the  capability  of  the  oil 
companies  to  develop  and  transport  that  oil  without  environmental 

damage.  Complainants  state  the  advertisements  "directly  address  the controversial  questions  related  to  construction  of  the  pipeline  and  a 
road  which  are  before  the  courts,  the  Executive  Branch,  and  the  pub- 

lic." Complainants  state  that  these  advertisements  were  broadcast  dur- 
ing the  program  "Meet  the  Press"  which  "is  watched  by  an  especially 

large  number  of  decision-makers  and  people  concerned  with  public 
atiairs.  .  .  ."  Complainants  state  these  commercials  "are  not  general 
product  advertisements,  nor  are  their  messages  indirect."  Com- 

plainants contend,  "Any  environmental  issues  which  are  raised  in  the 
advertisements  are  treated  superficially  and  from  only  one  viewpoint— 
i.e.,  that  the  oil  is  sorely  needed  and  that  there  will  be  no  environmental 

harm." In  your  responses  to  the  complainants  and  the  Commission  you  stiite 
that  (1)  you  do  not  accept  commercial  material  discussing  controver- 

sial issues  of  public  importance;  ̂ 2)  the  advertisements  are  "institu- 
tional advertising,  ̂ eelang  to  create  good  will  for  the  corporation  as 

a  whole  and  the  general  conduct  of  its  enterprise";  (3)  "the  investment 
of  oil  industry  resources  in  searching  out  presently  unknown  domestic 
deposits  of  oil  is  [not]  a  controversial  issue  of  public  importance  at 
this  time,  and  this,  not  the  pros  or  cons  of  the  Alaskan  pipeline,  is  the 
message  of  the  first  advertisement";  (4)  the  second  advertisement 
"deals  with  the  experience  of  Imperial  Oil,  Jersey's  Canadian  affiliate, 
during  the  past  50  years  since  its  first  discovery  of  oil  in  the  Canadian 
Arctic,  near  Alaska"  and  its  concern  for  ecology;  (5)  the  second 
advertisement  contains  a  passing  reference  to  "pipelines"  which  does 
not  refer  to  the  Alaskan  pipeline  and  does  not  constitute  the  advocac^v 
of  one  point  of  view;  and  (6)  the  Friends  of  the  Earth  ruling  is 
applicable.  You  state  that  you  have  fairly  covered  the  issue  of  the 
Alaskan  pipeline  in  programs  which  included  the  June  28,  1970, 
broadcast  of  "In  Which  We  Live";  the  February  14,  1971,  "Meet  the 
Press"  program;  and  reports  on  the  "NBC  Nightly  News"  of  Febiii- 
ary  16, 24,  and  28, 1971. 
In  rebuttal  complainants  contend  that  your  statement  that 

"  [n]  either  advertisement  refers  to  the  Alaskan  pipeline  nor  to  any  pro- 
posed legislation  concerning  it"  indicates  NBC  "totally  failed  to  under- 
stand the  substance  of  our  complaint  or  the  two  fundamental  disputed 

issues  involved  in  the  controversy  over  the  trans- Alaskan  pipeline,"  i.e., 
legislation  has  never  been  contemplated  by  any  of  the  parties  involved. 
Additionally  complainants  state  that  while  the  "ESSO  advertisements 
were  running  on  television,  the  Alyeska  corporation,  which  plans  to 
build  the  pipeline  and  of  which  Standard  Oil  of  New  Jersey  is  one  of 
seven  oil  corporation  members,  was  itself  running  advertisements  in 
newspapers  and  magazines  throughout  the  country  urging  that  the 
pipeline  be  built." Complainants  also  submit  a  copy  of  an  ESSO  advertisement  from 
Harpers  Magazine^  May  1971,  in  which  the  following  paragraph  ap^ 
peared  in  the  midst  of  language  substantially  similar  to  that  contained m  the  first  commercial : 

30  P.C.C.  2d  _ 
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"Following  the  discovery  of  oil  on  the  Slope,  we  faced  the  problem  of  how  to 
get  the  oil  out  of  Alaska  with  a  minimum  disturbance  of  the  Arctic  environment. 
The  solution  is  the  most  carefully  engineered  and  constructed  crude  oil  pipeline 

in  the  world.  Until  it  is  built,  profits  will  wait." 

Complainants  state  that  this  advertisement  indicates  that  ESSO  ad- 
mits the  interrelationship  of  the  issues  raised  by  complainants  and  the 

construction  of  the  Alaskan  pipeline. 
Complainants  state  that  institutional -type  advertising  may  present 

one  side  of  a  controversial  issue  of  public  importance  and  is  not  im- 
mune from  the  fairness  doctrine  because  it  also  breates  good  will  for 

the  advertiser.  Regarding  the  programs  which  you  cite  as  fulfilling 
your  fairness  doctrine  obligations  in  this  matter,  the  complainants 
state  the  coverage  was  inadequate  and  weighted  in  favor  of  those 

supporting  the  pipeline's  construction.  With  reference  to  the  specific 
broadcasts  cited  oy  you,  complainants  state : 

••1.  In  Which  We  Live,  June  28,  1970, — Complainants  submit  that  the  broad- 
cast of  *In  Which  We  Live*  on  June  28,  1970,  is  to  be  accorded  little  weight  in 

determining  whether  NBC  has  an  obligation  under  the  fairness  doctrine  for  adver- 
tisements broadcast  from  November  1970  until  April  1971. 

"2.  Meet  The  Press,  February  1971, — The  'Meet  the  Press'  program  of  Febru- 
ary 14  cannot  be  said  to  constitute  'programming  on  the  issue'.  The  text  of 

the  relevant  portion  of  that  program  is  attached  and  hereby  made  a  formal 
part  of  this  addendum  to  the  complaint.  It  is  inconceivable  that  NBC  could  be- 

lieve, in  good  faith,  that  Mr.  Train's  nine  equivocal  sentences  on  the  proposed 
trans-Alaska  pipeline  do  anything  to  meaningfully  present  any  side  of  the  ques- 

tions at  issue  in  the  dispute  over  whether  to  build  the  pipeline. 
"3.  NBC  Nightly  News,  February  16,  1971,— The  NBC  Nightly  News  of  Feb- 

ruary 16  featured  coverage  of  the  Washington  D.C.  hearings  on  the  proposed 
Trans-Alaska  pipeline.  The  purpose  of  the  hearings  was  explained  by  Secretary 
of  the  Interior,  Rogers  C.  B.  Morton  and  testimony  strongly  In  favor  of  the 
plan  was  given  by  William  Egan,  Governor  of  Alaska. 

"4.  NBC  Nightly  Netoa,  February  24,  1971,— The  NBC  Nightly  News  of  Feb- 
ruary 24  featured  a  report  by  Don  Oliver  from  Inuvik,  Alaska.  This  report  was 

balanced  in  its  eight  sentence  presentation  of  the  views  of  the  oil  companies  and 
conservationists. 

"5.  NBC  Nightly  News,  February  28,  1971,— The  NBC  Nightly  News  of  Feb- 
ruary 28  focused  on  the  hearings  in  Anchorage,  Alaska,  which»were  summarized 

by  the  statement  that  'there  is  little  opposition  to  the  project  in  Alaska,*  a  state- 
ment which  complainants  contend  is  untrue." 

Complainants,  to  support  their  contention  that  prompt  Commission 
action  is  necessary,  cite  a  June  1  Wall  Street  Joumcd  article  which 
reported  that  Interior  Secretary  Rogers  C.  B.  Morton  promised  to 
make  a  decision  regarding  land  use  permits  for  the  trans-Alaska 
pipeline  by  "about  July  15." 

The  first  question  to  be  decided  is  whether  the  fairness  doctrine  ap- 
plies to  the  advertisements  cited  in  the  complaint.  In  several  recent 

cases  including  Letter  to  Friends  of  the  Earth,  24  FCC  2d  743  (1970), 
and  NBC  et  at.  (Chevron  Decision) ,  FCC  71-526  (Mimeo  No.  63075), 
dated  May  12, 1971,  we  declined  to  extend  the  fairness  doctrine  to  gen- 

eral product  advertisements  such  as  those  making  claims  regarding  a 
product's  efficacy  or  social  utility.  However,  in  footnote  6  of  the  Chev- ron decision  we  stated : 

"This  is  not  to  say  that  a  product  commercial  cannot  argue  a  controversial  is- 
sue raising  fairness  responsibilities.  For  example,  if  an  announcement  spon- 

sored by  a  coal-mining  company  asserted  that  strip  mining  had  no  harmful 
ecological  results,  the  sponsor  would  be  engaging  directly  in  debate  on  a  contro- 
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versial  issue,  and  fairness  obligations  would  ensue.  Or,  if  a  community  were  in 
dispute  over  closing  a  factory  emitting  noxious  fumes  and  an  advertisement  for 
a  product  made  in  the  factory  argued  that  question,  fairness  would  also  come 

into  play." 

We  have  reviewed  a  transcript  of  the  advertisements  submitted  by 
complainants,  the  contents  of  which  are  not  challeiiged  by  you.  We 
believe  that  these  commercials  are  similar  to  the  examples  cited  in  foot- 

note 6  and  constitute  the  discussion  of  one  side  of  a  controversial  is- 

sue of  public  importance.^ 
In  the  light  of  the  present  public  controversy  over  the  desirability 

of  developing  and  transporting  Alaskan  oil,  we  are  not  persuaded  by 

your  argument  that  the  advertisements  are  merely  "institutional  ad- 
vertising," or  that  a  discussion  of  an  oil  company's  search  for  oil  and 

its  asserted  concern  for  ecology  are  not  controversial  issues  of  public 
importance.  The  quoted  advertisements  appear  to  raise  issues  concern- 

ing (i)  the  need  for  developing  the  oil  reserves  in  Alaska  at  this  time 
and  (ii)  the  ecological  .effects  which  may  ensue  from  such  develop- 

ment. In  our  opinion,  the  advertisements  also  inherently  raise  the 
controversial  issue  of  the  ecological  effects  which  may  result  from 

transporting  such  oil,  since  the  company's  large  investment  in  drill- 
ing for  Alaskan  oil  quite  obviously  is  based  upon  the  assumption  that 

transportation  of  the  oil  to  other  parts  of  the  world  will  be  permitted. 
It  appears,  therefore,  that  your  determination  that  such  advertise- 

ments did  not  raise  fairness  doctrine  obligations  was  unreasonable. 
We  now  must  decide  whether  you  have  complied  with  the  require- 

ments of  the  fairness  doctrine.  We  note  the  programs  which  you  cited 

as  presenting  the  complainants'  viewpoints  on  the  Alaskan  pipeline 
issue,  as  well  as  the  complainants'  assertion  that  those  broadcasts  did 
not  afford  reasonable  opportunity  for  the  presentation  of  views  in 
contrast  to  those  advanced  in  the  commercial  announcements.  We  also 

note  that  you  did  not  attempt  to  rebut  any  of  the  complainants'  speci- 
fic statements  regarding  the  content  of  the  cited  programs.  On  the 

basis  of  the  information  before  us,  we  cannot  find  the  programs  cited 

by  you  afforded  reasonable  opportunity  for  the  presentation  of  con- 
trasting views  to  those  presented  in  the  commercials,  e.g.,  the  possible 

adverse  ecological  and  environmental  effects  and  the  possibility  of  ob- 
taining oil  elsewhere. 

Therefore  you  are  requested  to  submit  within  ten  days  a  statement 
indicating  what  additional  material  you  have  broadcast  or  intend  to 
broadcast  in  the  near  future  which  will  afford  opportunity  for  pres- 

entation of  views  contrasting  with  those  raised  in  the  commercials  con- 
cerning the  need  to  develop  Alaskan  oil  reserves  and  the  ability  of  oil 

companies  to  develop  and  transport  oil  without  environmental  damage. 
Commissioner  Robert  E.  Lee  absent. 

By  Direction  of  the  Commission, 
Ben  F.  Waple,  Secretary. 

1  Although  commercial  II  Is  nominally  addressed  to  the  Canadian  Arctic,  In  the  context 
of  the  present  dispute  It  advances  a  viewpoint  on  the  development  afld  transportation  of 
oil  in  the  North  American  Arctic  generally. 
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F.C.C.  71-971 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.     20554 

In  tlie  Matter  of 
Co:mplaixt  of  Wilderness  Society  and 

Friends  of  the  Earth  Against  National 
Broadcasting  Co.  Regarding  ArrLiCABiLiTT 

OF  Fairness  Doctrine  to  Commerclvl  An- 
nouncements Sponsored  by  Standard  Oil 

OF  New  Jersey  (ESSO) 

^Me^iorandum  Opinion  and  Order 

(Adopted  September  17, 1071 :  Released  September  23, 1971) 

By  the  Commission:  Chairman  Burch  concurring  and  issuing  a 
statement;  Commissioner  Johnson  concurring  in  part  and 
dissenting  in  part  and  issuing  a  statement 

1.  Pursuant  to  Section  I.IOG  of  the  Commission's  Rules,  NBC  has 
filed  a  j^etition  for  reconsideration  of  the  Commission's  June  30,  1971, 
ruling  that  the  broadcast  of  certain  commercial  announcements  spon- 

sored by  the  Standard  Oil  of  New  Jersey  (ESSO)  created  fairness 
doctrine  obligations.^  NBC  has  also  requested  oral  argument  of  this case. 

petition  FOR  reconsideration 

2.  NBC's  arguments  are  as  follows : 
(1)  ''''The  Commission  erred  in  holding  the  three  commercials  pre- 

sented views  on  controversiil  issues."  NBC  states  that  the  public  con- 
troversy which  generated  th-.^  complaint  was  wl^.ether  the  trans- Alaska 

pipeline  should  be  constructed  and  that  ''not  one  word  in  any  of  the 
commercials  .  .  .  expressly  refers  to,  much  less  discusses,  the  contro- 

versial pipeline.-'  NBC,  referring  to  the  Commission's  statement  that 
the  ESl^O  advertisements  ".  .  .  inherently  raise  controversial  issues," 
states  that  "[b]y  this  reasoning  any  advertisement,  institutional  or 
otherwise,  may  always  be  held  to  state  a  position  on  a  controversial 

issue.'*  NBC  refers  to  the  advertisement  ran  in  Harper's  Magazine 
which  was  submitted  by  complainants  and  states  that  a  television  sta- 

tion should  not  be  required  ''to  review  other  media  to  determine  if 
the  sui)posed  intent  of  a  sponsor  was  to  affect  particular  public  policy." 
NBC  also  cites  Green  v.  FCC,  —  F  2d  —  (D.C.  Cir.  1971)  and  states 

^The  fojlowln?  pleadings  hare  been  filed  by  the  parties  w5th  the  Commission:  Petition 
Tor  reeoiiPidcration  filed  July  23  by  NBC:  coiuplalnants'  response  filed  .Tulv  27  :  letter  from 
***'?JCi5L'°"°^s  fi^^  August  3;  letter  from  NBC  filed  August  10:  and  complainants'  response 
to  NBC'8  August  10  letter  filed  August  11. 

31  F.C.C.  2d 



1596 

730        '     Federal  Communications  Commission  Reports 

"[t]he  trans-Alaska  pipeline  ...  is  certainly  not  more  and  probably 
less  intertwined  with  north  slope  oil  exploration  and  development 
than  enlistment  in  the  army  is  currently  ijitertwined  vritli  the  draft 
and  service  in  Vietnam."  NBC  contends  that  the  Commission  should 

encourage  institutional  advertising  which  states  the  sponsor's  concern 
for  the  public  and  that  the  effect  of  the  P2SS0  ruling  will  be  to 
discourage  such  presentations.  NBC  states  that  if  it  were  required 

to  present  views  opposed  to  the  trans-Alaska  pipeline,  it  would  ''de- 
prive the  broadcasters  of  the  right  to  determine  the  manner  in  which 

the  public  is  to  be  informed  on  public  issues.'' 
(2)  ''''The  Commission  improperly  held  NBC  had  not  co7npUed  with 

the  jairness  doctnne  despite  the  fact  that  NBC's  judgment  was  made 
in  good  faith  and  was  reasonable.'''  Ba.scd  on  the  arguments  set  forth 
in  (1)  aboV'C,  NBC  contends  that  its  determination  that  the  advertise- 

ments did  not  raise  a  controversial  issue  of  public  importance  was  rea- 
sonable and  that  the  Commission's  decision  should  be  reversed. 

(3)  'TAe  nature  of  the  Commission\s  decision^  if  allov)ed  to  standi 
will  cause  greM  uncertainty  to  licensees  in  application  of  the  fairness 
doctrine  and  should  instead  he  considered  in  the  forthcoming  inquiry 
proceedingy  NBC  contends  that  cases  such  as  ESSO  should  not  lie 
considered  on  an  ad  hoc  basis  but  rather  as  a  part  of  the  fairness 
doctrine  inquiry  where  there  would  be  broad  participation  and  the 
Commission  could  take  an  overall  view  of  the  fairness  doctrine.^ 

(4)  ''''The  Commission'' s  findings  as  to  the  adequacy  of  program 
balance  were  made  pi'emMurely  on  an  incomplete  record  and  is  factu- 

ally erroneous.''''  NBC  states  that : 
In  reliance  on  long-standing  Commission  practice  including  its  decision  in 

Green  v.  FCC,  NBC  did  not  discuss  the  coverage  given  in  pipeline  controversy 
in  its  letter  to  the  Commission  dated  [May  4,]  1971.  Following  normal  procedure 
in  such  inquiries,  NBC  would  first  have  been  informed  of  the  staff  decision.  If 
adverse,  it  could  then  have  provided  this  information  which  would  have  been 
available  to  the  Commission  on  its  review  of  the  matter.  The  telescoping  of  the 
normal  multi-step  procedures  deprived  NBC  of  the  opportunity  to  furnish  infor- 

mation about  the  judgment  in  question  and  about  its  program  balance.  By  the 
same  token  the  Commission  was  deprived  of  an  adequate  basis  for  its  own  deter- 

mination. The  informational  gaps  were  not  filled  by  complainant's  description  of 
the  programs  we  cited  to  them. 

REPLY   OF  THK  WILDERNESS   SOCIETY   AXD  FRIENDS   OF   THE  EARTH 

3.  Mr.  Geoffrey  Cowan,  on  behalf  of  The  Wilderness  Society  and 

Friends  of  the  Earth,  requests  that  the  Commission  deny  NBC's  peti- 
tion for  reconsideration  because  it  does  not  present  any  new  considera- 

tions of  law  or  policy,  and  that  the  Commission  find  that  the 
programming  presented  by  NBC  failed  to  satisfy  its  fairness  doctrine 
obligations. 

4.  Mr.  Cowan  states  that  NBC  had  adequate  opportunity  to  present 
the  Commission  with  all  factual  data  regarding  its  programming; 

that  the  Commission  never  suggested  that  licensees  must  "police  the 
print  media"  but  that  "It  is  not  inappropriate  for  the  Conmiission  to 

«  NBC  refers  to  our  Notice  of  Inquiry  {Study  of  Fairness  Doctrine)^  30  FCC  2d  26  (1971, 
Docket  Number  19260). 
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expect  licensees,  in  examining  a  fairness  doctrine  re^^uest,  to  take 
account  of  such  information  [newspaper  and  magazine  clippings] 
when  it  is  specifically  called  to  the  licensees  attention  by  complain- 

ants"; and  that  the  Commission's  ruling  regarding  the  applicability of  the  fairness  doctrine  to  the  advertisement  was  correct.  Mr.  Cowan 

alleges  that  when  NBC's  regular  programming  plus  the  advertise- 
ments are  combined,  XBC's  programming  is  ''heavily  weighted  in 

favor  of  the  pipeline."  It  is  also  requested  that  the  Commission  order 
XBC  to  immediately  fulfill  its  fairness  obligations  with  programming 
that  is  broadcast  on  a  regular  basis,  broadcast  during  time  periods 
likely  to  reach  the  viewers  of  Meet  the  Press  and  the  Saturday  and 
Sunday  Evening  News  (on  which  the  ESSO  announcements  were 
broadcast)  and  with  a  format  that  provides  an  impact  commensurate 
with  the  impact  of  the  advertisements. 

DISCUSSION 

5.  TVe  deal  first  with  two  preliminaiy  mattci^.  NBC  requests  that 
we  consider  this  case  as  part  of  our  overall  fairness  inquiry  (Docket 
No.  19260).  Certainly  the  fairness  aspects  of  advertising  urgently 
require  comprehensive  review,  possibly  leading  to  major  revision  of 
the  fairness  doctrine.  Thus,  while  we  recently  extended  the  time  for 
filings  in  this  docket,  we  granted  onlv  a  30-day  extension  with  respect 
to  Parts  in  and  lY,  those  bearing  directly  on  the  issues  in  the  present 
case.  See  FCC  71-889.  AVe  cannot  simply  call  a  halt  to  all  ad  hoc  pro- 

ceedings until  the  overall  review  is  completed.  We  are  dealing  with 

claims  that  go  to  the  public's  right  to  be  fairly  informed  on  "matters 
of  great  public  concern"  {Red  Lion  Broadcasting  Co.  v.  F.C.C.^  395 
U.S.  367  (1969) ),  and  both  thoroughness  and  expedition  are  required. 
Rather  than  holding  specific  fairness  complaints  in  abeyance,  we  must. 
proceed  to  resolve  them,  as  best  we  can,  under  established  policies  and 
law. 

6.  NBC  also  asserts  that  because  the  Commission  failed  to  follow 

its  "normal  procedures,"  the  network  was  deprived  of  an  opportunity 
to  furnish  materials  concerniog  its  program  balance.  This  simj^Iy  was 
not  the  case.  The  Commission  addressed  a  letter  of  inquiry  to  N6C  on 
April  19,  1971,  and  specifically  requested  that,  whetner  or  not  NBC 
believed  controversial  issues  of  puolic  importance  were  involved,  it 
submit  an  accurate  summarv  of  programs  that  in  its  view  presented 
significant  contrasting  viewpoints  to  those  raised  in  the  ESSO  com- 

mercials. After  receiving  NBC's  response,  a  member  of  the  Commis- 
sion's staff  asked  NBC  whether  it  wished  to  submit  any  additional 

information.  NBC  said  it  did  not.  (Now,  on  petition  for  reconsidera- 
tion, additional  information  has  in  fact  been  provided  by  the  network 

as  to  its  relevant  programming.)^  "We  would  simply  point  out  that, 
when  the  Commission's  staff  is  acting  pursuant  to  delegated  authority, it  is  acting  with  full  authority — and  it  is  not  for  the  licensee  to  make 
guesses  as  to  whether  the  staff  or  the  Commission  will  rule  and,  on 
this  basis,  hold  back  pertinent  information.  Tlie  licensee  has  an  affirma- 

tive duty  to  respond,  and  respond  fully,  to  all  proper  inquiries. 
.•51  F.C.C.  2d 
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7.  We  turn  now  to  the  merits  of  the  case,  and  first  to  the  contention 
that  none  of  thie  ESSO  commercials  specifically  discussed  the  trans- 
Alaska  pipeline  and,  thus,  that  the  Commission  should  not  have  held 
that  NBC  acted  unreasonably  in  determining  that  no  controversial 
issue  had  been  raised.  Wc  want  to  stress  that  our  ruling  does  not  require 
licensees  to  review  other  media  to  divine  the  intent  of  broadcast 

sponsors.  It  is  based  solely  on  the  content  of  the  broadcast  commer- 
cials, in  the  context  of  the  ongoing  public  issues  concerning  the  pro- 
posed Alaska  pipeline.  Nor  is  our  ruling  designed  in  any  way  to 

discourage  "institutional''  as  contrasted  with  "product"  advertising. If  any  advertisement  deals  with  one  side  of  a  controversial  issue,  and 
to  the  extent  it  does,  the  requirements  of  the  fairness  doctrine  must  be 
met.  The  matter  is  a  factual  one  and,  as  it  is  in  this  instance,  one  that 
calls  for  a  difficult  balancing  of  substantial  arguments  on  both  sides. 

8.  We  published  the  texts  of  the  three  advertisements  in  question 
on  p.  1  of  our  June  30  ruling,  (a)  On  advertisement  I,  NBC  argues 
that  it  nowhere  mentions  the  pipeliue  and  that  its  clear  thrust  is 

America's  urgent  need  for  oil,  the  consequent  need  for  such  difficult 
oil  explorations  as  that  ffoing  forward  on  Alaska's  North  Slope,  and 
thus  that  ".  .  .  the  search  for  domestic  oil  must  go  on,  and  fast.-'  We 
agree  that  the  advertisement  does  not  specifically  mention  the  pipeline. 
But  we  also  note  that  germane  to  the  (controversy  is  the  question  of 
whether  the  nation  urgently  requires  development  of  the  North  Slope 
deposits  or  whether  there  is  room  for  delay  to  assess  more  carefully  the 
alternatives  to  the  proposed  pipeline.  {See^  e.g.,  pp.  3-4,  Moorman 
letter  of  February  25, 1971,  and  p.  21  of  the  statement  attached  to  that 

letter.)  By  its  juxtaposition  of  North  Slope  deposits  and  the  nation's 
need  for  fast  oil  development,  advertisement  I  does  relate  to  the  pipe- 

line issue,  (b)  As  to  advertisement  II,  NBC  points  out  that  it  mentions 
the  Canadian  arctic  and  not  the  Alaska  pipeline.  Again  we  agree; 
indeed,  opponents  of  the  Alaska  pipeline  are  now  urging  consideration 
of  a  Canadian  pipeline  as  a  better  alternative  from  the  ecological  per- 

spective. {See^  e.g.,  Moorman  statement  for  EDF,  p.  8,  and  p.  2  of  the 
EPA  statement  of  March  12,  1971.)  On  tlie  other  hand,  we  must  also 

r  ote  that  the  advertisement  opens  with  a  reference  to  "*  *  *  the  Cana- 
dian Arctic  near  Alaska"  and  specifically  refers  to  the  ability  of 

Jersey's  Canadian  affiliate  to  build  a  pipeline  and  "*  *  *  yet  preserve 
the  ecology."  The  "experience"  referred  to  is  "*  *  *  in  the  far  North" 
and  thus  the  discussion  does  bear  on  the  present  Alaska  controversy, 
(c)  NBC  also  presents  cogent  arguments  on  advertisement  III.  This 
advertisement  does  not  mention  the  pipeline  but  simply  states  that 

Humble,  in  exploring  and  drilling  for  oil  in  the  Arctic,  "can't  avoid 
disturbing  some  of  the  Tundra"  and,  by  way  of  remedy,  has  developed 
four  types  of  grass  that  hold  promise  of  surviving  the  bitter  Arctic 
winter.  The  accuracy  of  this  statement  is  not  in  dispute.  Further,  it 
is  obviously  desirable  that  business  enterprises  take  ecological  factors 
into  account  and  that  they  be  encouraged  to  inform  the  public  of  their 
actions  in  this  regard.  Nonetheless,  the  clear  import  of  this  announce- 

ment is  that  ESSO,  operating  in  the  far  North,  can  strike  a 
"*  *  *  balance  between  the  need  for  oil  and  the  needs  of  nature." 
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And  thus  it  has  a  cog}iizable  bearing  on  tlie  controvei^ial  issue  of  the 
Alaska  pijx^line. 

9.  The  Green  ruling,  cited  by  XBC,  is  distinguisliable  from  the 
present  case  on  its  facts.  In  Green,  the  purpose  of  the  recruitment  an- 

nouncements was  to  persuade  men  to  join  the  Armed  Services.  There 
was  no  mention  of  the  Indochina  war  and  no  argument,  explicit  or 

implicit,  that  the  war  was  justified.  As  tlie  Court  stated,  "We  consider 
that  *  *  *  military  recruitment  by  vohmtary  means  is  all  that  Avas 
implicit  in  virtually  all  the  Armed  Services  recruitment  announce- 

ments.*' Green  v.  F.C.C.^  svpra  (Slip  Opinion  p.  13).  In  this  c-ase,  the 
ESSO  advei-tisements  refer  to  oil  development  in  the  far  North  and 
discuss  botli  the  need  for  mpid  development  of  oil  deiX)sits  in  Alaska 
and  the  ecological  impacts  of  such  development.  The  matter  is  indeed 
a  difficult  one — because  we  are  reviewing  the  reasonableness  of  the  li- 

censee's judgment  and  because  the  pipeline  controversy  is  not  specif- 
ically referred  to — but  we  adhei*e  to  our  original  finding,  in  the  June 

30  ruling,  tjiat  these  advertisements  do  raise  fairness  obligations. 
10.  Thus  Avc  arrive  at  the  core  issue — whether  NBC  has  atTorded 

"reasonable  opportunity  for  the  discussion  of  conflicting  viewpoints 
*  *  *■'  on  tliis  matter,  f^ee  Section  315(a)  ;  Green  v.  F.C.C..  fiupra.  In 
i-esolving  this  issue,  we  have  stressed  in  past  cases  "  *  *  *  that  we  look 
to  all  programming  that  has  been  presented  on  the  issue.*'  Coonmittee for  the  Fair  BrGod casting  of  Controversial  Issues^  25  FCC  2d  283,  296 
(1970).  NBC  has  submitted  a  list  of  programs  or  news  items  that  it 

states  have  ''presented  the  views  of  tliose  for  the  pipeline,  those  op- 
posing it,  and  the  various  arguments  for  both  points  of  view.**  Tran- 
scripts, excerpts,  or  sunnnaries  of  these  pi'ograms  or  news  items  have 

now  been  furnished  to  the  Commission.  Further,  NBC  has  showni  that 
it  is  continuing  to  inform  the  American  people  on  this  issue  by  the 
inaterial  that  has  been  presented  since  the  issuance  of  our  June  30 
decision.  Tims,  on  July  11  it  presented  former  Secretary  of  the  Interior 

Udall,  a  trustee  of  the  complainant *s  organization,  who  stated  his  views on  the  subject  during  the  Comment  program.  On  August  G  it  presented 
on  the  Today  Show  two  spokesnien.  Senator  Randolph  and  Congress- 

man Dingell,  to  discuss  the  pipeline  issue.  On  September  15,  it  broad- 
cast on  The  Today  Show  an  eight  minute  presentation  bv  two  anti- 

pipeline  spokesmen.  Representatives  Aspin  and  Saylor.  We  conclude 
on  the  basis  of  this  data  that  NBC  has  a  continuing  program  to  broad- 

cast views  on  the  issue  a  significant  number  of  times  and  that,  taking 
into  account  all  the  circumstances  described  above,  NBC  has  thus  af- 

forded, and  is  acting  to  afford,  reasonable  opportunity  for  the  presenta- 
tion of  contrasting  views.  In  short,  the  American  people  are  not  being 

u  *  *  *  jp^|.  nninformed*'  on  this  issue  {Green  v.  F,C.C..  f<upra.  Si.  Op. 
p.  12).  AVe  stress  in  this  connection  that  the  issue,  in  the  end,  is  not 
what  this  Conimission  or  some  other  observer  might  have  done  but, 

rather,  the  reasonableness  of  the  licensee's  journalistic  judgment.  That 
is  the  crucial  difference  between  the  "equal  opportunities'*  standard  of 
Section  315  and  the  much  greater  leeway  necessarily  and  wisely  af- 

forded the  licensee  under  the  fairness  doctrine. 
.31  F.C.C.  2d 

104-010—71   3 



1600 

734      '       Federal  Communlcat'wns  Cominission  Reports 

11.  NBC  has  also  requested  oral  argument.  We  do  not  believe  there 
is  any  such  necessity  in  this  case  inasmuch  as  both  parties  have  had 
full  opportunity  in  their  pleadings  to  make  their  positions  clear. 

12.  Accordingly,  IT  IS  ORDERED,  That  XBC^s  petition  for  re- 
consideration IS  DENIED,  to  the  extent  reflected  above.  In  view  of 

the  conclusions  stated  in  par.  10,  above,  no  furcher  action  is  warranted 
in  this  case. 

Federal  Communications  Co3imission, 
Ben  F.  Waple,  Secretary, 

Concurring  Statement  of  Chairman  Btjrch 

I  join  in  the  Connnission's  action  in  this  case.  But  I  do  so  with  such 
a  sense  of  frustration  and  disenchantment — reaching  to  the  funda- 

mentals of  Commission  irrocess — that  I  believe  it  is  essential  to  go  in 
much  greater  detail  into  both  the  factual  ar-d  policy  bases  of  the  action. 
This  case  ideally  points  up  tlie  '^  *  *  *  great  difficulties  [the  Conunission 
taces]  in  tracing  a  coherent  pattern  for  the  accommodation  of  product 

advertising  to  the  fairness  doctrine"  {Friends  of  the  Earth  v.  F.C.C., 
Case  No.  24,556,  C.A.D.C,  Si.  Op.,  p.  14)  and,  indeed,  "difficulties" 
is  a  pretty  pallid  word  for  it.  Bluntly,  the  situation  we  face  is  a  chaotic 

mess.  As  the  Court  notes  {ibid.),  the  Com*^iission  cannot  simply  slouch 
off  pending  matters.  It  must  act.  But  it  is  essential  to  articiilate  the 
fundamental  problems  so  that  those  commenting  m  our  wide-ranging 
Inquiry  in  Docket  No.  19260  will  be  sure  to  focus,  on  them.  Wlien  I 

first  broached  the  idea  of  such  an  inquiry — the  first  such  proceeding 
since  the  19Jf9  Report  on  Editoiializvaq  (13  F.C.C.1246) — in  a  speech 
before  the  N.A.B.  in  April,  I  predictea  we  were  heading  down  a  peril- 

ous road  in  fairness  matters  to  "no  one  knows  where''.  I'll  now  modify 
that  prediction.  We're  already  there. 

The  problem,  in  my  judgment,  is  not  the  root  applicability  of  the 
fairness  doctrine  to  the  announcements  in  question.  The  Conimission 
has  affirmed  that  product  commercials  can  raia^  fairness  obligations 
and  that  these  commercials  do  so.  I  agree.  Thus,  in  our  Jime  30  ruling, 
we  directed  NBC  to  inform  us  as  to  what  it  had  done  or  plaimed  to 
do  to  fulfill  its  fairness  obligations — to  afford  reasonable  opportu- 

nity for  the  presentation  of  the  other  side  of  a  controversial  issue,  in 
the  name  of  full  and  fair  information  to  the  public.  In  theory,  this 
should  be  the  end  of  the  matter :  pulling  together  of  facts,  followed 
by  analysis  and  judgment,  followed  by  appropriate  remedy.  But  the 
whole  thrust  of  this  Concurring  Statement  is  that,  in  the  fairness  area, 
the  bond  of  theory  and  implementation  has  come  unstuck  and  all  the 

principal  actors — licensees,  public  interest  advocates,  the  Commission 
itself — are  in  limbo,  left  to  fend  for  themselves. 

One  difficulty  in  this  case  is  that  NBC  has  in  fact  treated  the  Alaska 
pipeline  issue  repeatedly  and  has  presented  partisan  spokesmen  on 
both  sides  a  significant  number  of  times.  Its  coverage  is  a  continuing 
one,  as  shown  by  presentations  after  the  submission  of  the  original 
complaint  and  after  the  issuance  of  our  June  30  ruling.  (In  an  Api)en- 
dix,  the  pertinent  programs  are  listed.) 

31  F.C.C.  2(i  . 
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An  ineviUble  further  question  is,  ''how  balanced  was  the  NBC  cov- 
erage overall?''  Thus  the  problem  is  posed.  For  this  involves,  first,  an 

exaTnination  of  the  scripts  to  determine  whether  the  material  was  pro- 
pipeline,  anti-pi}>eline,  or  just  neutral  background.  It  then  involves 
either  counting  lines  in  the  scripts  or  pulling  out  the  stop-watch  to 
estimate  the  time  afforded  each  side.  (AVhich  assumes,  of  course,  that 
there  are  only  two  sides  to  the  issue — and  in  this  as  in  most  such  cases, 
thei^  may  in  fact  be  a  multiplicity  of  ''sides"  many  of  which  may  de- 

serve an  airing.)  In  this  instance,  the  Commission  judged  that  XBC 
has  presented  fairly  balanced  coverage,  excluding  the  ESSO  aimouiice- 
ments,  with  the  best  estimate  being  that  its  coverage  has  somewhat- 
favored  the  anti-pipeline  position  (roughly  21  against  11  minutes).. 
The  core  issue  is  thus  whether  the  ESSO  commercials  result  in  an 

inbalance.  If  they  are  counted  fully — without  any  consideration  of 
the  countering  considerations  noted  in  ])ar.  8  of  the  majority  opinion — 
the  i-esult  is  roughly  a  2-to-l  ratio  in  time  and  probably  a  higher  one 
in  frequency,  in  the  range  of  4  or  5-to-l.  All  these  figures  must  also  be 
viewed  aganist  the  fact  that  they  are  ccnsiuntly  clianging,  in  view  of 

NBC's  continuing  coverage  of  the  issue. 
If  the  matter  came  within  the  eoual  time  provision,  tliere  is  no  ques- 

tion but  that  remedial  action  would  be  called  for.  But  that  provision 
is  applicable  only  to  broadcasts  by  candidates.  We  have  also  evolved 
a  quasi-equal  opportunities  approach  to  political  broadcasts  generally 
(see  Committee  for  Fair  Broa/lcasting  of  Cordroverf^ial  Jssuefi^  25 
F.C.C.  2d  283,  300  (1970) :  Letter  to  Mr.  Xicholas  Zap  pie,  23  F.C.C. 
2d  707  (1070)  and  have  tended  significantly  in  that  direction  as  to 
political  editorials  (see  In  re  ConLplaint  of  George  E,  Cooley^  10  F.C.C. 
2d  970  (1967)). 

A  layman  would  have  no  difficulty  with  this  case  under  the  popular 
understanding  of  the  fairness  doctrine.  He  would  sim]ily  say  that 
fairness  means  each  side  gets  the  same  treatment.  But  the  fairness  doc- 

trine does  not  stand  for  any  such  simplistic  proposition,  and  wisely  so. 
The  purpose  of  the  doctrine  is  to  contribute  to  an  informed  citizenry 

on  "matters  of  great  public  concern"  by  promoting  "uninhibited^ 
robust,  wide-open  debate"  on  broadcast  facilities.  Red  Lion  Bcstg.  Co. 
V.  F.C.C,  395  U.S.  367,  394;  The  New  York  Times  Co.  v.  Sullivan.  37(> 
U.S.  254,  270.  It  would  clearly  frustrate  that  puqx)se  if  for  every  con- 

troversial item  or  presentation  on  a  newscast  or  other  broadcast,  the 
licensee  had  to  offer  equal  time  to  the  other  side  or  sides.  See  discussion 

at  pp.  291-292,  Co^nmittee  for  Fair  Broadcasting^  supra.  The  resulting 
quagmire  would,  in  effect,  mean  the  end  of  "robust,  wide-open"  debate. 
Therefore,  the  Commission  has  from  the  beginning  afforded  wide  dis- 

cretion to  licensees  in  the  manner  of  fulfilling  their  fairness  obliga- 
tions. See  Report  on  Editorializing  by  Broadcast  Licensees^  13  F.C.C, 

1246,  1250-51  (1949)  ;  In  re  Applicability  of  the  Fairness  Doctrine  in 
tlie  Handling  of  Controversial  Issues  of  Public  Importance,  40  F.C.C- 
698,599(1964). 

Tlie  Courts  have  also  noted  this  distinction  between  the  operation  of 

fairness  and  "equal  time".  See,  e.g.,  Green  v.  F.C.C,  Case  No.  24,470^ 
31  F.C.C.  2d 
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C.A.D.C.  The  latter  case  is  important  here  because  it  is  the  only  one 

that  treats  this  issue  head  on.  The  Court  there  stated  (Si.  Op.,  p*  10)  ; 
*  *  *  As  to  how  the  conflicting  points  of  view  are  presented,  a  licensee  can 

present  conflicting  views  in  any  fashion,  so  long  as  the  balance  in  format,  time 

protagonists,  etc.,  meets  a  test  of  'reasonableness.'  (Footnote  quoting  Fainiess Primer  omitted) 

To  the  argument  that  there  was  an  imbalance  in  that  case,  the  Court 
asserted  (Si.  Op.,  pp.  18-19) : 

♦  ♦  *  We  will  not  attempt  to  assay  here  what  balance  or  lack  of  balance  ther« 
has  existed  and  does  exist  in  a  presentation  of  the  desirable  and  undesirable 
features  of  military  life ;  it  is  suflScient  to  point  out  that  under  the  fairness  doc- 

trine it  is  not  necessary  that  there  be  an  absolute  equality  in  any  other  criteria 
for  the  points  of  view  presented  under  the  fairness  doctrine.  What  the  petitioners 
are  apparently  confusing  with  the  fairness  doctrine  is  the  doctrine  of  equal  time, 
which  has  no  relevance  whatsoever  to  the  issues  in  this  case.  Unlike  the  'equal 
opi)ortuni ties'  requirement,  which  as  we  have  already  pointed  out  deals  with 
legally  qualified  candidates  for  public  oflice,  the  question  under  the  fairness  d<x;- 

trine  is  one  of  reasonableness  of  the  station's  action,  and  not  whether  absolute 
equality  in  allocation  of  time,  time  of  day,  or  anv  other  criteria,  has  been  achieved. 

In  affirming  the  Commission,  the  Court  stressed  that,  "In  our  \dew. 
the  essential  basis  for  any  fairness  doctrine,  no  matter  with  what 
specificity  the  standards  are  defined,  is  that  the  Ameri<;an  piihlic  must 

not  he  left  uninformed.''''  (SI.  Op.,  p.  12). 
Against  this  general  background,  it  is  also  necessary  to  ask,  "what 

do  past  Commission  precedents  tell  us  about  this  specific  matter?''  And 
I  am  forced  to  conclude  that  the  answer,  after  twenty  years  of  admin- 

istration of  the  doctrine,  is  "virtually  nothing''.  There  is  one  Commis- 
sion i-uling  in  the  cigarette  advertising  area  that  a  5-to-l  ratio  is  not 

unreasonable.  NBC-TV,  16  F.C.C.  2d  956  (1969).  But  like  all  othei-s 
in  this  area,  I  believe  that  this  ruling  is  s^ui  geneiis.  And,  while  I  note 
that  the  Court  has  not  acceded  to  this  position  on  the  general  issue  (see 
Friends  of  the  Earth  v.  F.C.C  supra.),,  this  aspect  was  not  before  the 
Court,  and  I  continue  to  regard  it  as  inapposite  precedent  here.  I  am 
also  told  that  there  was  a  staff  ruling  several  years  back  on  an  urgent 
faiiTiess  matter,  and  a  3-to-l  time  ratio  was  considered  not  unreasonable 
in  tliat  case.  But,  clearly,  a  single  staff  ruling  cannot  be  equated  with 
full  or  proper  Commission  consideration  in  so  thorny  an  area. 

And  I  strongly  suspect  that  the  issue  has  not  been  resolved  pixjcisely 
because  it  is  so  thorny.  I  for  one  find  it  impossible  to  feel  very  con- 

fident or  secure  about  a  p/ocess  that  relies  on  the  stop-watch  approach — 
that  is,  making  judgments,  and  then  quantifying  the  category  into 
which  each  presentation  falls.  And  this  is  only  the  beginning.  There  are 
such  additional  ramifications  as  the  time  and  style  of  the  various 
presentations  (does  a  prime-time  spot  count  two  times  more  heavily 
than  a  mid-morning  interview?  tliree  times?  or  ten  times?),  the  size 
and  make  up  of  the  audience,  and  (as  NBC  urges  in  this  case)  the 
relative  weight  that  should  be  accorded  an  indirect  commercial  an- 

nouncement as  against  the  direct  rebuttal  that  would  be  afforded  under 
a  remedial  fairness  doctrine  ruling.  And  how  do  we  take  into  account 
the  fact  that  a  broadcaster,  like  any  good  journalist,  stays  with  a  hot 

issue  until  it's  resolved — do  we  simply  adopt  an  arbitrary  cut-off?  It 
might  even  be  argued  that  we  have  to  consider  the  dial  switching 
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habits  of  the  average  viewer — whicli  means  that  only  rarely  does  he 
recall  where  he  viewed  which  rside  of  what  controvei-sial  issue!  The 
road  here  could  lead  to  a  series  of  decisions  with  enough  variables  and 
shadings  to  rival  a  medieval  religious  tract. 

Without  driving  the  point  into  the  ground,  this  clearly  is  poor  policy. 
By  conti-ast,  good  administrative  practice  dictates  that  both  licensees 
and  tlie  public  should  know  what  the  pertinent  criteria  are  and  thus 
be  able  to  make  rational  forecasts  about  their  coui^es  of  action.  See 

Friendly,  Tli^  Federal  Adm'niktrative  Agencies:  the  Need  for  Better Defnition  of  Standurds  (Harvard  Univ.  Press,  1962).  Abseiit  such 
clear  and  undei^tandable  criteria.  Commission  rulings  tend  to  become 
simple  recitations  of  the  variables  in  each  case,  and  a  judgment  that 
the  action  was  reasonable  or  unreasonable — period.  I  fear  tliat,  under 
present  circumstances,  both  licensees  and  the  public  can  only  fall  back 

on  prayer  to  divine  the  Commission's  intent. 
Additionally,  the  Commission  has  consistently  and  riglitly  striven  to 

avoid  the  posture  of  a  super-broadcast  journalist.  See  Hunger  in 
America,  20  F.C.C.  2d  143  (lOGO)  ;  Democratic  National  Conventioiu^ 
16  F.C.O.  2d  650  (1969).  I  question  whether  a  pnxx^ss  of  categorizing 
and  quantifying  presentations,  times,  and  formats,  in  order  to  rule  on 

the  reasonablejiess  of  a  licensee's  judgment,  does  not  involve  the  Com- 
mission too  deeply  in  day-to-day  journalistic  practices.  More  important 

still,  I  must  question  whether  it  is  appropriate  for  an  agency  of  the 
government,  even  with  the  best  of  good  faith,  to  get  so  involved. 

On  the  other  hand,  there  is  obviously  another  side  to  be  considered. 
Sup}X)se  a  licenst^e  were  clearly  and  patently  to  de\otc  1(X)  times  more 
exposure  to  one  side  of  an  issue  than  to  any  other  side?  Or  50  tunes? 
Or  any  other  clearly  unreasonable  disparity?  Such  a  disparity  snrely 

could  not  be  said  to  constitute  "reasonable'*  opportunity,  and  this 
agency  must  be  able  and  willing  to  take  corrective  action.  But  then  it 
becomes  a  question  of  where  the  line  should  be  drawai,  and  what  proc- 

ess would  be  appropriate  for  agency  review  and  i*emedy — and  we  are back  full  circle. 

It  may  be  that  I  exaggerate  the  difficulties.  Perhaps,  somewhere, 

there  ai-e  goo<l  and  workable  solutions  waiting  to  be  articulated.  My 
purpose  here  is  to  direct  attention  to  the  problems,  and  I  urgently 

i-ecjuest  that  interested  parties  focus  on  them  in  the  overall  Inquii-y. 
In  light  of  Commissioner  Johnson's  concurring/dissenting  opinion, 

I  feel  I  must  add  a  few  words  at  this  point.  He  simply  s^veeps  aw^ay  the 
problems  I've  l)een  discussing  with  two  approaches,  both  of  them  in- 

valid. Fii-st,  he  asvserts  that  "fairness  *  *  *  is  no  more  difficult  to 
ap]:>ly — or  to  use  in  guiding  men's  behavior — than  'negligence*,  'false 
and  misleading',  'tend  to  create  a  monopoly',  or  'the  i^asonable  man'  ". 
He  is  right:  these  are  all  honoi-able  legal  concepts.  But  none  of  tliera 
involve,  as  the  case  before  us  clearl}-  does,  free  speech  or  free  press 
considerations.  Commissioner  Johnson  wants  to  have  it  both  ways.  In 

su<*h  recent  cas>es  as  "The  Selling  of  the  Pentagon*',  he  comes  down 
hard  on  the  inappropriatenessof  govenimental  intrusion  into  the  jour- 

nalistic i)i'Ocess;  but  here,  where  he  urges  the  Commission  to  intrude 
in  great  detail  into  that  same  proc(iSS,  he  has  no  problem.  I  can't  grasp 
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his  clistiiictiou.  This  is  a  most  sensitive  area.  And  there  is  always  the 
need  to  tailor  our  actions  with  iniioite  care — as  we  all  recognized  in 
two  sua  sponte  modifications  of  our  personal  attack  rules  in  order  to 

avoid  a  "chilling  effect"  on  broadcast  journalism. 
Our  objecti\'e  is  clear :  to  promote  "uninhibited,  robust,  wide-open 

debate''  by  means  of  Commission  policies  that  do  not  unduly  intrude 
into  the  broadcast  journalistic  process.  For  to  do  that  would  precisely 
frustrate  our  objective.  Unlike  Commissioner  Jolmson,  I  believe  it 
markedly  serves  the  public  interest,  and  specifically  the  purposes  of 
the  First  Amendment,  to  face  the  issue  head  on :  namely,  is  there  some 
workable  middle  course  ? 

Commissioner  Johnson  need  not  face  that  issue — and  this  leads  to 
my  second  comment  on  his  opinion — because  he  has  already  opted  for 
one  of  the  extremes.  He  would  adopt  an  ''equal  opportunities"  approach 
with  a  vengeance,  requiring  that  NBC  "*  *  *  air  additional  pro- 

gramming against  the  Alaskan  pipeline  which  can  reach  the  same 
audience  as  saw  the  original  ESSO  spots  *  *  *  with  the  same  force 
and  with  the  same  regularity  as  the  original  spots".  In  its  ultimate 
logic,  this  approach  would  involve  a  counter-announcement  for  every 
announcement,  back-to-back,  and  measuring  to  the  same  split-vibration 
on  some  "intensity"  scale.  I  will  not  repeat  the  reasons  why,  ia  my 
judgment,  the  approach  Commissioner  Johnson  recommends  in  this 
case  would  signal  the  end  of  robust,  wide-open  debate  altogether.  See 
discussion  sufra.  It  would  be  poor  policy  and  worse  law.  See  Section 
315(a) ;  Green  v.  F.C.C.^  supra. 

Finally,  I  turn  to  tlie  resolution  of  the  matter  in  the  case  before  us. 
Because,  of  course,  the  Commission  must  resolve  the  issue  as  best  it  can 
o\\  the  basis  of  existing  policies.  I  think  it  has. 

The  test  is  w^hether  NBC  has  afforded  reasonable  opportunity — 
whether  the  American  public  has  or  has  not  been  "*  *  *  left  imin- 

fonned"^  on  one  side  of  this  pipeline  issue  by  NBC's  actions.  Further, the  test  is  not  what  we  would  do  as  broadcast  journalists  but  whether 

we  can  say  that  NBC's  actions  here  are  of  such  a  nature  that  they  may 
be  termed  arbitrary.  I  cannot  find  that  to  be  the  case.  If  we  are  to  pre- 

scribe criteria  that  would  result  in  some  other  conclusion,  they  must 
emerge  from  the  Inquiry  on  the  basis  of  overall  considerations,  and  not 
by  yet  another  ad  hoc  determination  in  the  confines  of  this  narrow 
acl  judication. 

APPENDIX 

Following  is  an  analysis  by  the  Commisfflon's  staff  of  material  broadcast  by 
NBC  dealing  with  the  general  subject  of  the  ESSO  announcements  during  the 
I)eriod  Jime  7,  1&70  through  September  15,  197L  The  amount  of  time  accorded 
each  side  of  the  issue,  based  uix>n  the  estimate  of  the  staff.  Is  given  in  minutes 
and  seconds.  That  which  was  believed  to  have  favored  the  position  set  forth  in 
the  ESSO  announcements  is  listed  under  the  heading  "Pro"  and  that  which 
appeared  to  have  advocated  a  contrasting  view  ia  listed  under  "AntL** 
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Date  of  broadcast 

rro 

Antl 

June  7.  1970            4:40  6:35 
Septrmber  10. 1970                  :20  1:00 

Januarj-  13,  1971              :06  :16 
Februsrv  14,  1971      :10 

Febniao"  16. 1071              :49  1:05 
Februarj'  24. 1971              :16  1:30 
February-  28, 1971           1:32   
June  4,  1971           1:58   
Julv  11,  1971   -              :27  2:16 
Auj:ust  6,  1971              :45  1:10 
August  26,  1971        :15 
September  15,  1971    8:00 

Totals   -          10:52  21:15 

Opinion  of  Co:mmissioner  Nicholas  Johnson  Concurring  in  Part 
AND  Dissenting  in  Part 

The  question  of  the  desirability  of  building  a  pipeline  across 
Alaska  is,  to  borrow  from  the  rlietoiic  of  the  law  of  the  fairness  doc- 

trine, "a  controversial  issue  of  public  impoi-tance.'' 
Sta)idard  Oil  of  New  Jersey  (ESSO)  favors  the  pipeline.  The 

Wilderness  Society  and  Friends  of  tlie  Eaith  oppose  it.  NBC  has  car- 
ried programming  and  commercial  announcements  regarding  the 

issue.  The  Wilderness  Society  and  Friends  of  the  Earth,  the  complain- 
ants, believe  NBC  has  violated  the  fairness  doctrine  and  urge  that 

the  FCC  order  the  network  to  provide  more  time  for  the  presentation 

of  complainants'  position. 
0]i  June  30,  1971,  the  FCC  ruled  that  the  commercial  spot  an- 

nouncements presented  by  ESSO  were  the  presentation  of  one  side  of 
a  controversial  issue  of  public  importance  and  therefore  should  be 
counted  along  with  the  programming  of  NBC  in  evaluating  the  bal- 

ance in  the  network's  presentation.  NBC  has  asked  for  reconsideration 
of  that  decision.  The  majority  denies  NBC's  request.  I  concur.  How- 

ever, the  opinion  of  the  majority,  and  the  separate  opinion  of  Chair- 
man Burch — finding  NBC  to  have  complied  with  its  fairness  obliga- 

tions— warrant  some  comment. 

Tliere  are  a  number  of  is.-ues  before  us  that  need  to  be  separately 
addressed  to  be  fully  understood. 

The  fairness  doctrine  requires  that  a  licensee  (or  network)  accord 
a  rough  balance  in  the  presentation  of  various  points  of  view  on  a 
controversial  issue  of  public  importance  in  its  news  and  public  affairs 
coverage.  As  of  September  14, 1971,  the  majority — and  I — agreed  with 
NBC  that  it  acted  reasonably  and  in  good  faith  in  trying  to  achieve 
such  a  balaiice  in  its  presentation  of  the  Alaska  pipeline  issue  on  its 
public  affairs  and  news  programs.  It  should  be  made  clear  that  no 

one  has  even  su^rgested  a  "bias"  or  lack  of  professionalism  on  the  part 
of  anyone  associated  with  NBC  News. 
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The  problem  arises  here  because  of  the  existence  of  the  commercial 
spot  announcements — paid  for  by  ESSO  and  carried  by  NBC — 
which  we  have  decided  suppoiled  the  construction  of  the  pipelme. 

Does  the  fairness  doctrine  apply  only  to  programming^  Tiie  ma- 
jority has  ridecl  not,  that  the  connnercial  must  be  considered.  I  agree. 

Can  the  fairness  doctrine  be  complied  with  by  merely  including 
commercial  announcements  along  with  the  other  programming  in 

totaling  up  the  balance  ?  NBC  has,  the  morning  of  Septeml>er  15, 19^71, 
informed  the  Commission  it  has  presented  an  additional  eight  minutes 
of  antipipeline  programming  (an  interview  on  the  Today  Show). 

Can  such  programming  be  found  to  "balance-'  commercials?  The 
majority  has  ruled  it  can.  I  disagree. 
An  issue  for  this  Commission  to  determine  is  "whether  the  licensee 

can  be  said  to  have  acted  reasonably  and  in  good  faith"  in  making 
certain  judgments — "as  to  whether  a  controversial  issue  of  public 
importance  is  involved,  as  to  what  viewpoints  have  been  or  should  be 
presented,  as  to  the  format  and  spokesmen  to  present  the  viewpoints, 

and  all  the  other  facets  of  such  programming."  ^ An  aspect  of  this  task  involves  totaling  up  the  nimiber  of  minutes 
afforded  on  both  sides  of  the  controversial  issue  in  question,  and  then 

making  a  judgment  about  the  reasonableness  of  the  licensee's  balance. 
As  much  as  I  recognize  the  fairly  subjective  nature  of  the  process  in- 

volved here,  I  must  say  that  I  feel  that  NBC  has  not  acted  reasonably 
in  presenting  both  sides  of  the  issues  involved  in  the  Alaska  pipeline 

dispute.  Accordingly,  I  cannot  agree  with  the  majority's  handling  of 
this  issue,  and  I  dissent. 

There  is  no  doubt  that  XBC  has  covered  the  Alaska  pipeline  dispute 

in  its  news  and  public  affairs  progrannning.  Generally,  NBC's 
coverage  of  this  issue  in  such  programming  has  been  balanced.  On  Sep- 

tember 15,  1971,  NBC  aired  the  additional  eight  minutes  of  antipipe- 
line news  programming.  The  true  question  we  face,  a  questio!i  which 

the  majority  does  not  want  to  admit  must  be  faced,  is  Avhat  effect  these 
additional  eight  minutes  of  interview  time  has  on  a  situation  involving 
an  otherwise  balanced  news  presentation  and  the  j)resentation  of  a 
number  of  spots  giving  only  the  proponent  of  one  side  of  the  public 
controversy  an  unfettered  opportunity  to  address  and  inform  the 
American  public  on  his  own  terms,  with  one  of  the  most  forceful  means 
of  communication  known  to  man  (the  TV  commercial). 

According  to  NBC,  one  or  another  of  these  ESSO  announcements 
were  presented  a  total  of  28  times  on  NBC  between  November  1970 
and  April  1971,  during  Meet  the  Press,  Saturday  Night  Neirs^  and 
Sunday  Night  News.  I  assume  that  these  are  60-second  spots,  inas- 

much as  complainant's  statement  to  that  effect  in  their  letter  in  oppo- 
sition to  NBC'S  petition  for  reconsideration  is  uncontradicted  by  NBC 

As  such,  they  constitute  28  minutes  of  argument  for  the  Alaslca  pipe- 
line. Throwing  all  of  the  programming — news,  interviews,  and  spots — 

into  the  hopper,  there  is  still  a  ratio  of  unbalance  of  approximately  2 
to  1  for  the  pipeline.- 

1  Fairness  Doctrine  Primer,  FCC  64-611  (1964) .  2. 
a  This  ratio  is  arrived  at  as  foUows  :  Pro,  10  :  52,  Anti.  21  :  15  (news  and  public  affairs)  ; 

Pro,  28  (spot  announcements).  Totals  :  Pro,  38  :  52  ;  Anti.  21 :  15  (minutes). 
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There  are  two  questions.  (1)  A^Hiat  decisional  si^iificance  does  this 
ratio  liave?  Does  2  to  1  comply  with  the  fairness  doctrine?  (2)  Even 
if  it  does,  c^n  commercials  on  one  side  be  balanced  by  programming 
on  the  other? 

It  is  important  to  begin  by  stating  that  our  responsibility  is  not 
merely  to  total  up  the  pros  and  cons  and  decide  tlie  fairness  doctrine 
issue  solely  according  to  this  arithmetic.  Instead,  of  course,  we  are 

talking  about  the  licensee's  good  faith  and  reasonableness.  No  one  ques- 
tions SBC's  good  faith.  What  about  their  reasonableness? 

I  think  it  would  be  useful  to  quote  from  XBC's  own  Dire<?tive  on 
the  faii-ness  doctrine : 

Tlie  various,  c-ontrastin^  points  of  view  on  controversial  public  issues  are  pre- 
sented by  XBC  in  regular  and  special  news,  discussion  and  interview  programs, 

under  the  standard  of  fairness.  This  generally  meets  the  public  interest  goal  at 
which  NBC  aims.  Tliat  goal  seeks  to  provide  the  public  with  information  on  a 
balanced  basis,  rather  than  to  assure  particular  advocates  with  a  means  of 
personal  e:^])ression  of  their  views.  In  many  cases,  adding  to  the  NBC  coverage 
of  a  co7itrorvrsial  issue  a,  fjaid-time  presentation  advocating  a  position  on  that 
i^sue  wight  itself  lead  to  iinhalance.  (Italics  .supplied.)^ 

Were  it  not  for  XBC's  last-minute  addition  of  eight  minutes  of 
"anti'^-protrramming  on  September  15,  I  believe  that  this  excerpt 
from  XBC's  own  internal  management  directive  alone  would  establish the  fact  tliat  XBC  was  unreasonable  in  not  putting  on  programming 
against  the  -Vla,skan  pipeline  to  balance  the  force  of  tlie  ESSO  spots. 
XBC  itself  understood,  in  general,  the  impact  of  such  spots;  XBC  has 
been  on  notice  since  June  30,  1971,  that  the  ESSO  sjwts  presented  one 
point  of  view  on  this  controversial  issne;  thus,  XBC  should  soon  have 
made  time  available  to  complainants  or  other  responsible  spokesmen 

for  complainants'  viewpoint.  Tliis  would  have  been  a  procedure  con- 
sonant with  XBC's  own  internal  policies.  AVhat  better  minimal  defini- 

tion do  we  have  of  the  word  ''reasonable"  than  the  licensee's  own 
standard  operating  procedure?  This  is  not  to  say  that  XBC's  or  any 
other  licensee's  standard  is  per  se  reasonable  on  the  issue  of  licensee conduct  under  the  fair]iess  doctrine.  It  is  only  to  say  that  if  the  licensee 
fails  to  o])erate  according  to  what  it  determines  to  be  in  the  public 
interest,  there  may  be  a  prima  facie  case  of  unreasonable  conduct. 

In  Commtttee  for  tlie  Fair  Broadcasting  of  Controvcrsud  Issues.  25 
F.C.C.  2d  2S3  (1970),  we  ordered  the  networks  to  give  uninterrupted 

rebuttal  time  to  opponents  of  the  President's  Indochina  policy,  after 
we  found  that  the  President's  five  national  TV  <and  radio  addresses 
witliin  a  few  months  had  created  an  imbalance  in  network  coverage 
of  the  war  issue.  However,  in  a  separate  opmion,  I  addressed  myself 
to  a  question  I  considered  far  more  imjwrtant  and  significant  than  the 
narrow  question  of  whether  on  a  particular  issue  the  networks'  cover- 

age added  up  to  ''balance"  mider  the  fairness  doctrine. 
In  that  opinion,  I  described  the  impact  of  these  Presidential  broad- 

casts, which  represent,  in  the  purest  form,  the  concept  of  mifettered 
individual  access  to  the  media : 

Each  [of  the  President's  speeches]  w^as  broadcast  completely  intact, 
»  NBCp  Petition  for  Reconsiileration,  Exhibit  A. 
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without  interruptions,  cuts,  commercial  insertions,  or  delays.  There 
were  no  questions  asked  of  the  President,  either  befoi*e,  during,  or 
after  his  addresses.* 

In  this  case,  I  would  approach  tlie  issue  of  licensee  reasonableness 
in  a  similar  manner  to  the  way  I  advocated  in  the  Committee  for  the 
Fair  Broadcasting  case.  When  the  proponent  of  one  side  of  a  ''con- 

troversial issue  of  public  importance"  purchases  S]>ot  adveilisemeuts 
he  shares  many  of  the  powerful  aspects  of  the  Presidential  address — 
his  positions  are  "broadcast  completely  intact,  without  interruptions, 

cuts,  commercial  insertions,  or  delays'" ;  and  the  proponent  is  asked 
"no  questions  *  *  *  either  before,  during,  or  after"  his  spot.  In  this circumstance  I  would  ask  whether  the  licensee  satisfied  his  fairness 
doctrine  obligation  by  balancing  this  spot  advertising  campaign  with 
an  interview  program  controlled  and  directed  by  a  tliird  party. 

The  courts  have  ruled — generally  re  ̂ ersing  this  Commission — that 
individual  citizens  do,  under  some  circumstances,  have  "access"  to 
radio  and  television  stations  for  purposes  of  presenting  their  own 
point  of  view  (without  having  to  go  through  the  format  of  an  inter- 

view, or  the  process  of  having  a  brief  excerpt  presented  on  the  news)  ."^ The  case  before  us  goes  nowhere  nearly  as  far.  All  it  requires  us  to 
hold  is  that  when  a  broadcaster  does  gi-ant  access  to  one  party  to  a 
controversial  issue  of  public  importance,  he  has  created  a  fairness 
doctrine  obligation  to  grant  direct  access  for  the  presentation  of  op- 

posing points  of  view  as  well.  The  purpose  of  the  fairness  doctrine  is 
to  insure  "that  the  American  public  .  .  .  not  be  left  iminformed." 
(Emphasis  in  original.)®  Recognizing  the  impact  on  the  individual, 
as  he  becomes  informed,  of  the  unrestrained  program  such  as  the 
Presidential  address  or  the  commercial  spot,  in  short,  recognizing  the 
ability  of  these  types  of  programs  to  deliver  an  unimpeded,  undiluted 
message  directly  from  speaker  to  listener,  I  would  treat  such  direct- 
access  programming  differently  from  other  informative  (and  perfectly 
commendable)  programming  like  the  Today  interview.  It  cannot  be 
simply  thrown  in  with  the  other  less  powerful  programming  formats 
for  purposes  of  evaluating  the  balance. 

Thus,  I  believe  that  NBC  should  be  instructed  to  place  on  the  air 
additional  programming  against  the  Alaskan  pipeline  which  can 
reach  the  same  audience  as  saw  the  original  ESSO  spots — on  Meet  the 
Press,  Saturday  Night  News,  and  Sunday  Night  News — -u-ith  the  same 
force  and  with  the  same  regularity  as  the  original  spots. 

Finally,  a  word  about  the  Chairman's  concurring  statement. 
The  broadcasting  industry  has  long  ridiculed  and  fought  the  fair- 

ness doctrine — even  its  constitutionality,  see,  Red  Lion  BroadcoMing 
V.  F.C.C.,  395  U.S.  367  (1969) .  They  will  undoubtedly  read  the  Chair- 

man's statement  with  delight. 
It  would  be  far  preferable,  in  my  view,  if  an  unlimited-channel 

cable  system  made  access  to  "television"  available  to  all  comers.  Then 

*  Committee  for  the  Fair  Broadca3tlng  of  Controversial  Issues,  23  F.C.C.  2d  2S3,  307 
(1970). 

»  Ued  Lion  Broadcasting  v.  F.C.C,  395  U.S.  367  (1969)  ;  BEM  v.  F.C.C,  —  Fd  2d  —  (B.C. 
Clr.  1971). 

•  Oreen  v.  F.C.C,  —  F.  2d  —  (D.C.  Cir.  1971). 
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the  need  for  regulation  of  "broadcasting"  would  be  more  analogous 
to  the  "regulation"  of  the  magazine  industry.  But  we  have  not  yer 
reached  that  day.  We  are  still  living  in  a  nation  in  which  mass  media, 
access  to  the  minds  of  Americans,  is  disproportionately  controlled  by 
a  government-sanctioned  quasi -monopoly  of  the  three  commercial 
television  networks  and  their  affiliates  in  the  largest  markets.  So  long 
as  that  condition  persists  the  rationale  for  FCC  regulation,  including 
the  fairness  do-^tnne,  is  as  valid  today  as  when  Congress  debated  the 

issues  in  the  late  1920's  and  early  1930's  and  enacted  the  Communica- tions Act  of  1934. 
Of  course,  the  fairness  doctrine  is  subjective  and  difficult  to  enforce 

on  a  case  by  case  basis.  But  that's  what  the  common  law  has  been  all 
about  for  centuries.  And  its  creation  is  v.hat  commissioners  and  judges 

arc  paid  to  do.  "Fairness,"  as  it  has  been  interpreted  over  the  years,  is 
no  more  difficult  to  apply — or  to  use  in  guiding  men's  behavior — than 
"negligence,'*  "false  and  misleading,"  "tend  to  create  a  monopoly,"  or 
th'3  "reasonable  man."  Any  of  these  concepts  can  be  ridiculed  and  made 

to  appear  impossible  of  administration — especially  by  those  who  don't 
like  their  effect  in  the  first  place.  But  such  is  the  stuff  of  which  "law 
and  order"  is  made.  It  has  worked  pretty  well.  It  should  be  improved 
where  it  can  be.  But  the  anarchy  that  remains  when  it's  disposed  of  is 
a  pretty  poor  substitute. 

Finally,  it  is  curious  that  when  a  case  is  difficult  or  impossible  to  re- 
Solve  this  Commission  usually  disposes  of  it  by  concluding  that  the 
broadcaster  wins.  It  would  be  as  imreasonable  to  propose  that  all 
difficult  cases  will  be  resolved  in  favor  of  the  complaining  public 
interest  represeutative.  In  fact,  I  propose  we  do  neither.  I  think  we 
ought  to  continue  to  dispose  of  these  cases  as  they  come  along  as  best 
we  can  in  li^ht  of  the  body  of  fairness  doctrine  law  created  by  the 
courts  and  this  Com.mission  over  the  years.  I  dissent  from  the  way  we 
have  done  so  today. 
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F.C.C.  71-128» 
BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 

In  the  Matter  of 
Complaint    of    Wilderness    Societt    and 

Friends  of  the  Earth  Against  National 
Broadcasting  Co.  Regarding  Applicabilitt 
of  Fairness  Doctrine  to  Commercial  An- 
NOUNCEaiENTS  SPONSORED  BY  STANDARD  OiL 

OF  New  Jersey  (ESSO). 

Memorandum  Opinion  and  Order 

(Adopted  December  23, 1971;  Released  December  27, 1971) 

By  the  Commission  :  Commissioner  Johnson  dissenting  and  issu- 
ing A  statement  ;  Commissioners  H.  Rex  Lee  and  Reid  absent. 

1.  By  Memorandmn  Opinion  and  Order  released  September  23, 
1971,  31  FCC  2d  729,  we  denied  a  petition  filed  by  NBC  for  recon- 

sideration of  our  earlier  ruling  of  June  30,  1971  that  the  broadcast 
of  certain  commercial  announcements  sponsored  by  Standard  Oil 
Clompany  of  New  Jersey  (ESSO)  created  fairness  doctrine  obliga- 

tions relating  to  the  dispute  over  the  proposed  construction  of  an 
Alaskan  oil  pipeline.  We  held  that  the  commercial  announcements 
in  question  did  deal  with  the  controversy  surrounding  the  trans- 
Alaskan  pipeline,  but  concluded  that  no  further  action  was  warranted 
because  NBC  had  a  continuing  program  of  broadcasting  contrasting 
views  on  the  issue.  We  now  have  before  us  a  further  petition  for 
reconsideration  filed  by  The  Wilderness  Society  and  Friends  of  the 
Earth  on  October  22, 1971,  in  whidh  it  is  requested  that  we  determine 
whether  NBC  has  broadcast  an  adequate  amount  of  programming 

on  the  issue  of  "the  need  of  developing  Alaskan  oil  reserves  quickly.'' 
The  petition  is  opposed  by  NBC. 

2.  The  essential  argument  made  by  the  petitioners  is  that  the  Com- 
mission has  found  that  the  pipeline  controversy  involves  two  separate 

issues:  (i)  the  need  for  developing  the  oil  reserves  in  Alaska  at 
this  time,  and  (ii)  the  ecological  effects  which  may  ensue  from  such 
development,  and  that  we  must  determine  separately  whether  NBC 
has  complied  with  the  fairness  doctrine  with  respect  to  the  first  of 

these  "issues."  We  do  not  agree.  The  clear  tenor  of  our  prior  treat- ment of  this  matter  has  been  that  the  basic  controversial  issue  involved 
is  the  proposed  construction  of  an  Alaskan  oil  pipeline.  While  we 
have  recognized  that  the  parties  to  the  dispute  Avere  in  disagreement 
over  both  the  need  for  developing  Alaskan  oil  reserves  quickly  and 
the  ecological  effects  of  transporting  oil  from  Alaska  by  pipeline, 
we  have  not  suggested  and  do  not  believe  that  these  two  facets  of 
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the  basic  problem  should  be  treated  as  independent  controversial 
issues  to  be  examined  separately  under  the  fairness  doctrine.^  NBC, 
we  think,  has  reasonably  determined  that  the  issue  the  petitioners 
have  ̂ vanted  influenced  ]S  the  issue  of  pipeline  construction.  As  the 
licensee  points  out,  the  petitioners  have  considered  the  time  element 
important  in  terms  of  a  governmental  decision  to  grant  land  use 

permits  for  the  pipeline.  "VVhat  is  important,  therefore,  is  that  the spokesmen  for  the  opposing  viewpoints  on  the  merits  of  the  pipeline 
be  afforded  a  reasonable  opportunity  to  express  their  views.  The 
particular  arguments  to  be  made  and  issues  to  be  raised  are  matters 
to  be  determined  by  the  parties,  and  there  is  no  indication  here  that 
the  pipeline  opponents  have  not  been  afforded  a  reasonable  oppor- 

tunity to  make  all  arguments  they,  regarded  as  significant.  This  is 
not  a  case  of  the  sort  mentioned  in  Letter  to  NBC,  25  FCG  2d  735 
(1970),  where  a  licensee  has  made  two  important  points  in  discussion 
of  an  issue  and  then  afforded  time  only  for  discussion  of  contrasting 
views  on  one  of  the  points,  rejecting  fairness  requests  on  the  other 
point.  AVe  therefore  decline  to  grant  the  requested  relief. 

3.  Accordincrly,  IT  IS  ORDERED,  That  the  petition  for  recon- 
sideration filed  By  The  Wilderness  Society  and  Friends  of  the  Earth 

IS  DENIED. 
Federal  Commuxicatioxs  Co]mmission, 

Ben  F.  Waple,  Secretary, 

Dissenting  Opinion  of  Commissioner  Nicholas  Johnson 

Again  we  are  faced  with  the  issue  of  NBC's  compliance  with  the 
Fairness  Doctrine  after  its  broadcast  of  several  commercials  dealing 
with  the  Alaskan  oil  discoveries. 

Six  months  ago  we  decided  that  NBC  had  erred  in  not  treating 
the  issues  presented  in  these  advertisements  as  controversial  issues 

of  public  importance.  Three  months  ago  we  denied  NBC's  petition for  reconsideration  of  the  earlier  ruling,  but  ruled,  over  my  dissent, 

that  NBC  had  complied  with  its  obligations  under  the  *^  Fairness Doctrine  to  provide  reasonable  coverage  to  both  sides  of  the 
controversy. 
On  October  22,  1971,  the  petitioners,  Wilderness  Society  and 

Friends  of  the  Earth,  filed  a  request  that  we  reconsider  one  aspect 
of  our  September  23,  1971  decision.  Their  claim  is  that  we  erred  in 

limiting  the  scope  of  the  "controversial  issue  of  public  importance" 
to  whether  the  Alaskan  pipeline  ought  to  be  built. 

In  our  June  30  decision,  we  stated  that : 
The  quoted  advertisements  appear  to  raise  issues  concerning  (i)  the  need 

for  deyeloping  the  oil  reserves  in  Alaska  at  ̂ s  time  and  (li)  the  ecological 
efifects  which  may  ensue  from  such  development.  ...  On  the  basis  of  the 
information  before  us,  we  cannot  find  the  programs  cited  by  you  [NBC] 
afforded  reasonable  opportunity  for  the  presentation  of  contrasting  views  to 

^  Our  finding  In  tbe  September  23,  1971  opinion  that  an  advertisement  whose  thrust 
vas  America's  alleged  urjrent  need  for  oU  was  germane  to  the  controversy,  was  a  finding 
of  relevanc«e  to  "the  pipeline  issue."  That  finding  does  not  support  petitioners'  contention 
that  the  opponents  of  the  pipeline  must  be  afforded  independent  response  time  on  the 
energy  crisis  issue." 
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those  presented  in  the  commercials,  e.g.,  the  possible  adverse  ecological  and 
environmental  effects  and  the  possibility  of  obtaining  oil  elsewhere.^ 

In  our  September  23  decision,  we  stated  that:  "In  this  case,  the 
ESSO  advertisements  refer  to  oil  development  in  the  far  ISTorth  and 
discuss  both  the  need  for  rapid  development  of  oil  deposits  and  the 

ecological  impacts  of  such  development."  ̂   However,  later  in  tlmt 
opinion,  at  par.  10,  we  limit  the  discussion  of  NBC's  compliance  with 
the  Fairness  Doctrine  to  the  single  issue  of  whether  the  oil  pipeline 
ought  to  be  built. 

In  a  separate  dissenting  and 'concurring  opinion,  I  argued  that 
NBC  had  failed  to  comply  with  the  Fairness  Doctrine  by  failing  to  1 
present  sufficient  programming  (of  the  spot^advertisement  nature)  I 
putting  forward  the  arguments  against  building  the  pipeline.  In  that  \ 
opinion,  I  did  not  address  myself  to  the  issue  of  the  need  for  develop- . 
ing  oil  reserves  in  Alaska. 

Clearly,  from  the  opinions  of  Jmie  30  and  from  the  major  portion 
of  the  majority  opinion  of  September  23,  this  Commission  defined 
two  separate  issues — ^both  the  desirability  of  building  the  pipeline 
and  the  need  to  develop  Alaskan  oil  reserves.  Abruptly,  in  the  midst 
of  the  September  23  opinion,  the  Commission  reversed  its  field  and 
limited  the  discussion  to  the  pipeline  issue.  It  did  so  without  explana- 

tion. Now,  in  the  majority's  opinion  today,  there  is  a  lame  attempt to  cover  its  elusive  tracks: 

The  clear  tenor  of  our  prior  treatment  of  this  matter  has  been  that  the  basic 
controversial  issue  involved  is  the  proposed  construction  of  an  Alaskan  oil  pipe- 

line. While  we  have  recognized  that  the  parties  to  the  dispute  were  in  disagree- 
ment over  both  the  need  for  developing  Alaskan  oil  reserves  quickly  and  the 

ecological  effects  of  transporting  oil  from  Alaska  by  pipeline,  we  have  not  sug- 
gested and  do  not  believe  that  these  two  facts  of  the  basic  problem  should  be 

treated  as  independent  controrersial  issues  to  be  examined  separately  under 
the  fairness  doctrine. 

I  do  not  believe  that  the  majority  has  adequately  explained  why, 
in  mid-stream,  the  issues  were  narrowed.  While  we  are  not  inextricably 
bound  by  our  prior  decision  to  consider  this  a  two-issue  controversy, 
unquestionaibly  we  have  the  legal  obligation  to  explain  in  rational, 
reasonable  terms  our  ohange-of-mind.  We  are  not  allowed  the  luxury 
of  deciding  the  same  case  one  way  on  Monday  and  the  other  wav  on 
Tuesday.  Melody  Music,  Inc.  v.  FCC,  345  F.2^  730  (D.  C.  dr.  1965) ; 
Bvrinska  v.  NLRB,  357  F.2d  822  (D.  C.  Cir.  1966).  Similarly,  I  do 
not  believe  that — in  the  same  proceeding — we  can  make  a  conclusion 
of  law  in  Monday's  opinion  and  rev-erse  it  in  Tuesday's,  without  mak- 

ing an  adequate,  rational  explanation.  "[T]he  Commission  .  .  .  must 
explain  its  reasons  and  do  more  than  enumerate  factual  differ- 

ences..  . ."  ̂  Nor  is  it  legalljr  sufficient  for  the  Commission  to  say  "Black 
is  white,  because  we  say  it  is,"  which  is  the  way  today's  majority 
opinion  seems  to  read. 
We  are  not  required  to  grant  a  petition  for  reconsideration,  but 

the  fact  is  that  we  have  made  an  error  of  law  in  this  case,  and  we 
are  required  to  correct  that  error. 

1  Wildemesa  Society  and  Friends  of  the  Earth,  30  F.C.C.  2d  643,  at  646  ( 1971) . 
»  WilriemcM  Society  and  Friends  of  the  Earth,  31  F.C.C.  2d  729.  at  733  (1971). 
•Melody  Music,  Inc.  v.  FCC,  345  F.2d  730,  at  73   (D.  C.  Cir.  1965). 
82  F.O.C.  2d 
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If  my  own  position  on  September  23  must  be  interpreted  as  an 

acceptance  of  tne  majority's  definition  of  the  (narrowed)  issue  then 
I  was  also  in  error.  I  would  correct  that  error  by  granting  the  j)etition 
for  reconsideration  in  this  case,  and  asking  the  parties  for  their  com- 

ments on  NBC's  coverage  of  the  issue  of  whether  there  is  a  need  to 
■develop  the  Alaskan  oil  reserves  at  this  time. 

Accordingly,  I  dissent. 
S2  F.C.C.  2d 
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F.C.C.  73-1291 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Wasiiingtox,  D.C.    20554 

In  Re  Complaint  by 
Media  Access  Project 

Concerning  Fairness  Doctrine  Re  Station 
WJBF,    Augusta,    Gra.    and    Station 
WQXI-TV,  Atlanta,  Ga. 

December  7, 1973. 

CERTIFIED  MAIL— RETURN  RECEIPT  REQUESTED 
FuQUA  Television,  Inc., 
Licensee  of  Television  Station  WJBF^ 
Box  IJ^OI^, 
Augusta^  Ga. 

l^ACiFic  &  Southern  Broadcasting  Co., 
Licensee  of  Station  WQXI-TV, 
1611  West  Peachtree  Street  NW., 
Atlanta,  Ga. 
Gentlemen:  This  is  with  reference  to  the  fairness  doctrine  com- 

plaint filed  with  the  Commission  on  January  29,  1973  by  Media  Ac- 
cess Project  on  behalf  of  the  Georgia  Power  Project,  the  Georgia 

Tenants  Organization,  and  the  Atlanta  Chapter  of  the  National  Wel- 
fare Riglits  Organization  against  Television  Stations  WJBF,  Augusta, 

Georgia,  and  WQXI-TV,  Atlanta,  Georgia. 
Complainants  state  that  their  complaint  "is  basexi  upon  the  broad- 

casters failure  to  air  viewpoints  contrasting  with  those  raised  and  ex- 
pressed in  a  series  of  60  second  spot  advertisements  by  the  Georgia 

Power  Company  aired  by  them  from  June  1972  until  the  present."  ̂  
III  particular,  complainants  allege  that  the  Georgia  Power  Company 

advertisements,  "unlike  straight  product  advocacj^  ads,  lobby  to  con- 
vince the  people  of  Georgia  that  Georgia  Power  is  a  responsible  en- 

tity seeking  to  deal  reasonably  with  such  closely  interrelated  con- 
ti-oversial  issues  of  public  importance  as:  (1)  the  need  for  Georgia 
Power  Company  to  expand  its  generating  capacity;  (2)  the  need  for 
a  rate  increase  and  the  soundness  of  Georgia  Power's  regressive  rate 
structure;  (3)  the  impact  of  rapidly  expanding  generation  of  electric- 

ity upon  the  nation's  limited  sources  of  energy;  (4)  the  environmental 
dangers  caused  by  Georgia  Power's  generation  of  electricity;  and  (5) 
whether  promotional  advertising  by  Georgia  Power,  a  state  regulated 

^Copies  of  the  advertisements  in  qneBtlon  have  been  submitted  by  complainants  and 
their  texts  are  attaclied  hereto  as  Appendix  I.  The  advertisements  are  numbered  A-1  through 
A-9  and  are  referred  to  accordinuly  herein.  By  letter  to  the  Commission,  dated  Noveni- 
"Pr  16,  1973,  complainants  have  submitted  the  text  of  an  additional  Georpia  Power 
Company  advertisement  broadcast  by  the  stations  beginning  October  12,  1973.  This 
advertisement  is  included  in  Appendix  I  as  A-10.  By  letter  of  November  21,  the  Commis- 

sion requested  the  licensees'  comments  with  respect  to  this  advertisement.  The  licensees' 
further  responses  are  referred  to  infra. 

44  F.C.C.  2(1 
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monopoly,  is  a  desirable  practice."  Complainants  allege  that  the  ad- 
vertisements ''are  desi<»iied  to  marshall  public  oi)inion  behind  the 

utility's  effort  to  obtain  re<^\datory  approval  for  higher  rates  which,  in 
turn,  will  finance  the  construction  of  additional  generating  facilities." 
Complainants  fuither  state  that  the  advertisements  first  appeared  in 
June  1972  Avhen  the  (leorgia  Public  Service  Connnission  (PSC)  com- 

menced hearings  on  Geoigia  Power's  request  for  a  rate  increase  and 
were  broadcast  by  AVQXI-TV  six  times  a  week  and  by  WJBF  live 
times  a  week  through  the  months  of  June,  July,  and  August  of  1972. 

Complainants  state  that  ''The  broadcasters  have  continued  to  air  these 
or  similar  Georgia  Powei-  advertisements  up  to  the  present  .  .  ."  and 
*\  .  .  have  made  no  effort  to  redress  the  imbalance  in  their  progi-am- 
ming,"  and  that  ''(ieoigia  Power  has  indicated  that  it  will  continue 
to  utilize  such  advertisements  to  'educate'  its  customers  about  its  side 
of  these  controvei*sial  issues  involved  in  its  ongoing  legal  battle  with 
comi)lainants  and  the  PSC." 

Complainants  have  submitted  copies  of  letters  to  the  management 
of  Stations  WJBF  and  AVQXI-TV,  dated  October  19,  1972,  which 
set  forth  their  fairness  doctrine  claims  and  contentions  and  requested 

that  the  stations  comply  with  their  "obligation  to  present  the  other 
sides  of  the  controversial  issues  of  public  importance  raised  by  (icorgia 

Power's  connnercials  .  .  ."  Complainants  have  also  submitted  copies 
of  the  reply  lettei-s  from  WJBF  and  WQXI-TV,  dated  November  i;j, 
1972  and  January  2, 197;^  respectively.  AVJBF  stated  that  "we  have  re- 

viewed the  announcements  to  which  you  lefer  and  it  is  our  best  judg- 
ment that  they  do  not  raise  the  issues  which  you  suggest,"  and  that 

"it  is  also  our  judgment  that  neither  the  pendency  of  the  rate  pioceed- 
ing  nor  your  group's  participation  therein  occasion  a  'fairness'  situa- 

tion as  to  the  announcements  carried  by  the  station."  AVQXl-TV 
stated  that  although  "The  commercials  carried  by  our  station  were 
institutional  in  nature  and  in  themselves  did  not  present  a  position  on 

a  matter  of  public  controvei'sy,"  it  "recognized  that  the  rate  increase 
sought  by  the  Georgia  Power  Company  engendered  controversy  in  the 

Atlanta  area"  and  "in  accordance  with  the  fairness  doctrine,  .  .  .  has 
presented  viewpoints  of  all  segments  of  the  community  concerning 
such  rate  increase." 

Complainants  seek  an  order  which  would  provide  them  "and/or 
other  informed  persons  with  a  regidar  amount  of  spot  advertising 
time,  comparable  to  that  sold  to  Georgia  Power  Company,  in  Avhich 
to  present  contrasting  viewpoints  on  the  controversial  issues  of  public 

importance  raised  by  the  Georgia  Power  Company  ads,"  and  which 
would  also  direct  that  "program  time"  be  used  "to  redress  the  past 
imbalance  herein  complained  of." 

In  response  to  a  Commission  inquiry,  dated  February  27,  197^5, 

WJBF  states  that  "it  is  our  best  judgment  that  the  announcements  in 
question  did  not  raise  or  present  controversial  issues  of  public  impor- 

tance." With  particular  reference  to  the  proposed  rate  increase,  it  states 
that  "the  rate  hearings  did  not  take  place  in  this  area  [Augusta],  but 
rather  in  Atlanta,"  and  that  "While  it  is  true  that  the  outcome  would 
affect  individuals  and  organizations  in  this  area,  theie  was  no  dis- 

cernible concern  with  or  debate  regarding  the  proposal  or  the  procecd- 
44  F.C.C.  'Jd 
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ing  in  this  area."  It  urges  that  "While  it  may  be  argued  that  any 
proposal  which  will  increase  the  costs  of  any  product  or  service  is,  per 

se,  a  'controversial  issue',  such  a  proposition  is  in  our  view  an  unaccept- 
able over-simplification."  WJBF  also  states  that  "In  general — and 

absent  a  determination  by  a  competent  body  that  tlie  providing  of 
electrical  service  today  presents  in  and  of  itself  a  nation-wide  con- 

troversial issue  of  public  importance — we  are  simply  not  ])repared  and 
indeed  can  find  no  basis  for  concluding  that  advertising  by  such  com- 

panies expresses  one  side  of  a  controversial  issue  so  as  to  present  a 

fairness  obligation  as  to  stations  carrying  such  announcements." 
WJBF  further  states  that  "we  have  adequately  fulfilled  any  obliga- 

tion that  may  exist  to  inform  our  viewers  regarding  pollution  and 

ecological  considerations  generally,"  and  that  "we  have  reported  the 
Georgia  Power  i*ate  proceedings  on  various  newscasts,"  such  coveiage 
being  "essentially  in  the  nature  of  reports  as  to  the  facts  of  the  rate 
filings  and  the  pendency  of  the  proceedings." 

In  its  response,  dated  March  1,  1973,  WQXI-TV  states  that  "It  is 
our  position  that  while  there  is  controversy  in  our  area  concerning 
certain  activities  of  tlie  Georgia  Power  Company,  the  commercials 
carried  by  us  for  the  Georgia  Power  Company  did  not  concern  them- 

selves with  such  controversy,"  and  that  "Rather,  the  connnercials  .  .  . 
are  institutional  in  nature  and  thus,  do  not  engender  fairness  obliga- 

tions." It  fui-ther  states  that  "Since  there  was.  however,  a  controversial 
issue  involving  proposed  rate  increases  of  the  Georgia  Power  Com- 

pany, we  did  present  significant  contrasting  viewpoints  on  such  is- 
sue .  .  .  ,"  including  "direct  conunents  of  oflicials  of  the  complainants 

a)id  of  the  Georgia  Power  Company"  Avhich  were  presented  in  its 
"Pro  News"  program  "from  November  9,  1972  through  December  27, 
1972  on  at  least  nine  different  dates." 

In  their  reply  to  these  responses,  dated  March  23,  1973,  complain- 
ants reassert  their  fairness  doctrine  claims  Avith  respect  to  the  Georgia 

Power  Company  advertisements  and  state  thaj:  "neither  licensee  makes 
any  effort  to  refute  the  allegations  in  the  complaint  nor  to  address  the 

actual  contents  of  the  advertisements  which  it  aired."  Complainants 
further  state  that  although  the  Public  Service  Commission  granted 
part  of  the  requested  rate  increase,  both  Georgia  Power  Company  and 
complainants  (as  well  as  other  parties)  have  appealed  the  ruling  to  the 

Georgia  courts  and  "Accordingly,  the  public  controversy  surrounding 
the  rate  increase  ...  is  still  very  much  a  live  issue  in  the  licensees' 
areas  of  service." 
Under  the  fairness  doctrine,  a  broadcaster  pi'esenting  one  side  of 

a  controversial  issue  of  public  importance  is  obligated  to  afford  rea- 
sonable opportunity  for  the  presentation  of  contrasting  views.  The 

Commission  has  further  defined  this  obligation  as  follows: 

.  .  .  the  licensee,  in  applying  the  fairness  doctrine,  is  called  upon  to  make  rea- 
sonable judgments  in  good  faith  on  the  facts  of  each  situation — as  to  whether 

a  controversial  issue  of  public  importance  is  involved,  as  to  what  viewpoints 
liave  been  or  should  be  presented,  as  to  the  format  and  spokesmen  to  present 
the  viewpoints,  and  all  the  other  facets  of  such  programming  .  .  .  Applicahil- 
ity  of  the  Fairness  Doctrine  in  the  Handling  of  Controversial  Issues  of  Public 
Importance,  40  FCC  598,  599  (1964). 

44  F.C.C.  2d 
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Both  the  Coininission  and  the  courts  have  held  that  on  a  complaint 
undei"  the  fairness  doctrine,  the  burden  is  on  the  complainant  to 
specify  the  particular  issue  involved  and  substantiate  its  controver- 
siality  and  public  importance,  and  also  to  show  that  particular  broad- 

cast material  has  presented  one  side  of  that  issue  and  that  the  licensee 

luis  not  att'orded  reasonable  opportunity  in  his  overall  pro<rrammin<r 
for  the  presentation  of  contrasting^  views.  See  Allen  C.  Plielps,  21 

YCC  lM  1-2  (19()9)  ;  Ilealey  v.  F.C.C.,  400  V.  '2d  917  (I).C.  (^ir.,  1972)  ; 
Green  v.  F.C.C.,  447  F.  2d  323  (D.C.  Cir.,  1971).  Should  the  licensee 
leach  dilferent  conclusions  as  to  these  matters,  the  Connnission  will 

review  those  jud<rments  only  to  determine  Avhether  the  licensee  can  be 
said  to  have  acted  reasonably  and  in  o:ood  faith.  See  ApplfcahiUiy  of 
the  Fairness  Doetrtne  iyi  the  IlaiuUing  of  Controccvsial  Issues  of 
Puhlic  Importance,  40  FCC  at  599  ( 19(V4) . 

Complainants  contend  that  the  advei-tisements  in  question  ])resent 
one  side  of  several  ''inteirelated"  controversial  issues  of  public  impor- 

tance and  thereby  oblipite  the  licensees  to  alford  leasonable  oi)p()r- 
tunity  for  the  pi-esentation  of  contrastinor  views.  The  licensees  reply 
that,  in  their  judgment,  the  advertisements  do  not  present  or  advocate 
a  view  on  such  issues  in  any  way  and,  alternatively,  that  many  of  the 
issues  cited  by  complainants  are  not,  in  fact,  controversial  or  of  public 
importance  in  their  areas  of  service.  The  initial  issue  thus  joined  is 

the  i-easonableness  of  these  jud<^ments  in  light  of  all  the  facts,  circum- 
stances, and  argmnents  presented. 

At  the  outvset.  we  must  reject  as  imreasonable  the  sumnuiry  conclu- 
sion of  WQXI-TV  that  since  the  advertisements  are  "institutional  in 

nature,"  they  "do  not  engender  fairness  obligations."  ̂ ^  As  the  Coin- mission  has  stated: 

In  determining  compliance  with  the  fairness  doctrine  the  Commission  looks 
to  substance  rather  than  to  label  or  form  .  .  .  Regardless  of  label  or  form,  if 
one  viewpoint  of  a  controversial  issue  of  public  importance  is  presented,  the 
licensee  is  obligated  to  make  a  reasonable  effort  to  present  the  other  opposing 

viewpoint  or  viewpoints.  Stations'  Responsibilities  under  the  Fairness  Doctrine 
as  to  Controversial  Issue  Programming,  40  FCC  571,  572  (1963) . 
*  *  *  *  *  *  * 

If  any  advertisement  deals  with  one  side  of  a  controversial  issue,  and  to  the 
extent  it  does,  the  requirements  of  the  fairness  doctrine  must  be  met,  Wilder- 

ness Society  (ESSO  case),  31  FCC  2d  729,  732  (1971). 

Complainants  allege  that  all  the  advertisements  in  question  raise  a 

controversial  issue  of  public  importance  which  "involves"  the  pro- 
priety of  "promotional  advertising  by  governmentally-regulated  mo- 

nopolies, and  specifically  by  electric  companies."  Both  the  Commission 
and  the  courts  have  emphasized  that  to  invoke  the  fairness  doctrine, 

"It  is  not  enough  for  the  complainant  to  allege  that  there  is  a  contro- 
veisial  issue  of  public  importance  on  which  the  complainant  wants  to 

be  heard  on  the  licensee's  station."  Ilealey  v.  F.C.C.,  supra^  at  921. 
Kather  the  complainant  must  show  that  particular  broadcast  mate- 

rial, in  fact,  has  presented  o^ie  side  of  that  issue.  Here  the  complain- 
ants have  provided  no  evidence  that  "promotional  advertising  by  gov- 

ernmentally-regulated monopolies"  has  become  a  controversial  issue 
of  public  importance  in  the  areas  served  by  the  stations.  Moreover, 

'A  Howover.  see  first  paragraph,  page  7,  injra,  regarding  WQXI-TV's  comments  lu connection  with  advertisement  A-10. 

44  F.C.C.  2d 
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the  iiioie  fact  that  adveitisements  of  a  public  utility  are  being  broad- 
cnst  does  not,  in  and  of  itself,  present  one  side  of  such  an  issue,  even 
if  it  be  assumed  that  such  an  issue  exists. 

Complainants  also  allege  that  advertisements  A-7,  A-8,  and  A-9 

''concern  the  company's  benevolent  air  and  water  pollution  policies," 
and  "directly  raise  and  address  one  side  of  controversial  issues  of 
l)ublic  impoi-tance"  since  "No  mention  is  made  of  the  innnense  pollu- 

tion caused  by  Georgia  Power's  generating  of  electricity.*'  In  response, 
AVQXI-TV  states  that  "We  do  not  believe  that  there  is  any  significant 
grouj)  in  the  Atlanta  area  Avhich  would  contend  that  .  .  .  the  need 

for  protection  of  the  environment  is  controversial,''  and  that  "There 
may  well  be  persons  who  believe  that  greater  ecological  eil'orts  are 
needed,  but  this  does  not  make  an  assertion  of  attempts  at  environ- 

mental protection  controversial."  WJBF  similaily  denies  that  these 
jidvertisements  presented  one  side  of  an  environmental  issue  of  contro- 
\ersy  and  public  importance. 

Keview  of  the  advertisements  in  question  and  complainants'  argu- 
ments with  respect  thereto  fails  to  indicate  that  these  licensee  judg- 
ments are  unreasonable.  Although  complainants  allege  that  the  issue 

involved  is  "the  pollution  caused  by  (leorgia  Power's  generating  of 
electi'icity,"  they  have  submitted  no  information  to  indicate  that  this 
particular  matter  is  one  of  controversial  public  importance  in  the 

licensees'  areas  of  service,  other  than  their  own  conclusions  based  on 
go\  ei-nmental  and  private  studies  dealing  with  the  overall  subject  of 
electricity  generation.  Complainants  state  that  "Georgia  Power's  ef- 
foits  to  control  its  pollution  were  an  issue  at  the  PSC  hearings,"  giv- 

ing the  bare  citation,  "See,  e.g.,  Atlanta  Journal^  p.  8-D,  November  10, 
11)72."  However,  they  have  not  provided  the  Connnission  with  any 
si)ecific  information  to  show  how  such  efforts  of  the  Company  were  at 
issue  in  the  hearings  wdiich,  as  complainants  acknowledge,  were  held 
to  rule  on  the  request  for  a  rate  increase  rather  than  any  question 

of  the  ix>llution  caused  by  Georgia  Power's  operations.  Similarly,  while 
complainants  cite  coverage  of  their  views  by  bther  Georgia  broadcast 

stations  as  "recognition  of  the  continuing  controversy  following  the 
l)artial  rate  increase,"  they  do  not  indicate  what  pai-ticular  views  were 
presented  or  whether  such  coverage  was  "in  recognition"  of  an  issue 
as  to  the  rate  increase  or  the  different  matter  of  the  Company's  pollu- 

tion. In  short,  complainants  have  advanced  no  reasonable  grounds 

for  their  conclusion  that  Georgia  Power's  pollution  constitutes  a  con- 
troversial issue  of  public  importance  in  the  licensees'  areas  of  service. 

In  this  regard,  complainants  reliance  on  Wildermess  Society^  (ESSO 
case),  30  FCC  2d  643  (1971) ;  reaffirmed,  31  FCC  2d  729  (1971)  ;  pet. 
for  recomid.  denied,  32  FCC  2d  714  (1971),  is  misplaced.  There  the 

Commission  found  that  the  oil  company's  "asserted  concein  for  ecol- 
ogy" in  its  advertisements  was  directly  related  to  "the  dispute  over 

the  i>i'oposed  construction  of  the  Alaskan  oil  pipeline,"  a  cleai'ly  iden- 
tified controversial  issue  of  public  importance.  Ilei'e  complainants 

have  alleged  only  tliat  in  asserting  Georgia  Power's  "concern  for  the 
environment,"  the  advertisements  in  question  are  in  some  indirect  way 

44  F.C.C.  2d 
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I'olated  to  a  broad,  general  topic  of  ''tlie  environmental  impact  of 
Georgia  Powers  electricity  generation."  - 
Complainants  further  claim  that  in  light  of  the  Georgia  Public 

Service  Commission  hearings  and  related  court  contests,  Georgia 

Power's  request  for  a  rate  increase,  based  on  the  alleged  inadequacy 
of  its  present  rates  and  need  to  expand  its  generating  capacity,  consti- 

tutes a  controversial  issue  of  public  importance,  and  tluit  certain  of 
the  Georgia  Power  advertisements  which  have  been  broadcast  by  tlie 

Hcensees  present  the  Com])any*s  side  of  the  issue.  In  response,  WJHF contends  that  since  the  rate  hearings  were  held  in  Atlanta  and  there 

was  *'no  discei'iiible  debate*'  concerning  the  hearings  in  Augusta,  its 
judgment  that  Georgia  Power's  request  for  a  rate  increase  does  not 
present  a  controversial  issue  of  public  importance  in  its  service  area 

is  reasonable.  It  also  states  that  it  is  an  "unacceptable  oversimplifica- 
tion" to  argue  that  any  proposal  which  will  increase  the  costs  of  any 

product  or  service  is  "per  se.  a  'controversial  issue.'  "  WQXI-TV  con- 
tends that  although  a  controversy  exists  in  its  area  concerning  "certain 

activities  of  the  Georgia  Power  Company,"  the  advertisements  cited 
in  the  complaint  [  A-1  through  A-9]  "did  not  concern  themselves  with 
such  controvei-sv."  Bv  its  later  response  to  the  Commission,  dated 
November  26,  197:i,  WQXI-TV  states  that  advertisement  A-10  "did 
lequest  an  increase  in  the  price  to  be  paid  for  electricity,"  but  appar- 

ently maintains  its  position  with  respect  to  the  other  advertisements 
referred  to  in  the  complaint. 
Upon  the  facts  and  circmnstances  here  presented,  we  cannot  find 

that  the  judgment  of  WJBF  is  reasonable.  Complainants  have  stated, 
and  the  licensee  does  not  dispute  that  while  the  advertisements  in 
question  have  been  broadcast  the  Georgia  Public  Service  Commission 

has  been  holding  public  hearings  on  Geoigia  Power's  request  for  a 
lato  increase  and  the  Georgia  courts  have  been  engaged  in  review  of 

the  Conunission's  ruling  on  appeal  by  the  complainants,  other  opi)o- 
sition  parties,  and  the  Company.^  Complainants  have  also  stated  with- 

out contnuliction  that  Geoigia  Powers  reijuest  is  opposed  by  not  only 

coiii])lainnnts  but  also  by  18  other  groups  "ranging  from  the  Geoigia 
Textile  Manufacturers  Association  to  the  U.S.  Army."  Although 
WJBF  urges  that  it  would  be  an  "unacceptable  oversimplification"  to 
characterize  any  proposal  to  increase  the  cost  of  any  product  or  serv- 

ice as  a  controversial  issue  of  public  importance  within  the  meaning 

of  the  fairness  doctrine,  it  must  be  observed  that  complainants'  fair- 
ness claims  are  not  so  broadly  stated.  Rather  they  more  narrowly 

concern  a  request  for  a  rate  increase  by  a  public  utility  which  has  been 
granted  a  monopoly  in  the  production  and  sale  of  electricity  by  the 
public  authority  and  is  regulated  in  the  public  interest  by  that  author- 

i 
2  Wo  note  here  that  comfdainants,  without  precision  or  darltj',  appear  to  arpiie  tlint  the 

Issue  Involved  is.  alternatively,  wliether  Georpia  Power  Is  a  j)olliiter,  whether  Georgia 
Tower  is  iloln?  enoujrh  to  conihat  pollution  In  its  operations,  or  whether  Georgia  Power 
can  continue  to  produce  electricity  wltlmut  endanpering  the  environment.  As  the  Court 

of  Api)eals  has  stated  :  "To  invoke  the  fairness  doctrine  as  a  ground  for  ohtalning  access 
to  the  air  waves.  It  is  not  only  necessary  to  define  a  controversial  issue  of  public  Impor- 

tance, but  implicitly  It  Is  first  necessary  to  define  the  Issue."  Oreen  v.  F.C.C.,  supra  at  829. 
^Complainants,  by  letter"  dated  August  9.  1973.  also  state  that  Georgia  Power  has  filed 

"new  reipiests  for  additional  rate  increases, "  and  that  these  requests  "will  be  debated  In 
public  hearings  this  September."  In  a  letter  to  the  Commission  of  November  10,  1978, 
coniplninants  further  state  that  the  Georgia  Public  Service  Commission  will  rule  on  the 
Additional  requests  by  December  15. 
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ity.  Given  these  facts  and  circumstances,  the  Commission  cannot  iip- 
hohl  as  reasonable  a  judgment  that  the  question  of  tlie  iiun-ease  in  the 
cost  of  electricity  for  the  entire  state  of  Geoigia,  except  the  city  of 
Savannah,  does  not  constitute  a  controversial  issue  of  public  ii)ipor- 
tance  in  WJBF's  area  of  service. 

It  is  also  difficult  to  sustain  the  reasonableness  of  a  judgment  that 
none  of  the  advertisements  in  question  presented  one  side  of  the  rate- 
increase  issue.  Clearly,  advertisements  A-1  and  A-10  advocated  Geor- 

gia Power's  position  on  the  rate  increase  question  whicli,  as  noted  at  ̂ 
swpra^  has  been  and  remains  a  controversial  issue  of  public  importance 
in  the  licensees'  area  of  service : 

By  1978,  our  customers  will  need  twice  as  much  electric  power.  And  we  must 
build  to  supply  it. 

Every  year,  you're  increasing  your  use  of  electricity. 
We're  busy  keeping  up  with  your  present  needs  and  getting  ready  for  the  future. 
But  it  costs  money.  We'll  spend  nearly  $2  million  every  working  day  this  year, 

just  for  construction. 
Most  of  that  money  must  be  borrowed.  And  interest  rates  are  steep. 
Environmental  protection  adds  millions  of  dollars  to  our  costs,  too.  For  in- 

stance, one  tower  to  cool  and  recirculate  water  is  al)out  $4  million. 

All  these  things  effect  the  price  of  your  electricity.  So  does  inflation.  In  today's 
economy,  it  just  isn't  possible  to  provide  electricity  at  pre-in  fiat  ion  prices.  But 
your  needs  keep  growing  .  .  .  and  construction  can't  wait.  We're  building  .  .  . 
to  serve  you.  [A-1]  [Emphasis  added] 

.-s  *  *  *  *  ♦  ♦ 

...  to  continue  providing  the  power  needed  by  Georgia  homes  and  industries, 
we  must  be  able  to  build.  Which  means  borrowing  money.  Lots  of  it. 

An  increase  in  price  will  help  us  borrow  the  money  that's  needed,  and  keep 
power  flowing.  To  your  home  and  your  job. 

Electricity.  What  would  you  do  without  it?  [A-10] 

It  also  is  arguable  that  advertisements  A-2,  A-3,  A-4  and  A-5 
asserted  the  need  for  an  increase  in  generating  capacity  and  thereby 
likewise  advocated  one  side  of  the  rate-increase  issue  since  one  of  the 

l)Ower  company's  claimed  justifications  for  the  rate  increase  was  the 
Jieed  to  exi:>and  its  generating  facilities.  Howevw,  in  light  of  our  find- 

ing that  advertisements  A-1  and  A-10,  which  both  stations  broad- 

cast repeatedly,  clearly  presented  the  Company's  position  on  the  rate- 
increase  issue,  we  find  it  unnecessary  here  to  pass  upon  the  applicabil- 

ity of  the  fairness  doctrine  to  advertisements  A-2  througli  A-f). 
In  light  of  these  findings,  it  does  not  appear  that  the  licensees  have 

complied  with  their  fairness  doctrine  obligation  to  afl'ord  reasonable 
opportunity  for  the  presentation  of  views  on  the  issue  of  the  pro]:>osed 
rate  increase  which  would  contrast  with  tlio.se  advanced  by  Cieorgia 
Power  in  the  noted  advertisements.  WJBF  states  that  it  has  only 

"i-eported  the  Georgia  Power  rate  proceedings  on  various  newscasts,'' 
such  coverage  being  "essentially  in  the  nature  of  reports  as  to  the  facts 
of  the  rate  filings  and  the  i)endency  of  the  proceedings."  Although 
WQXI-TV  states  that  it  did  present  "significant  contrasting  view- 

points" on  the  issue  of  the  proposed  rate  increase  in  its  "Pro  News"' 
program  on  "at  least  nine  dift'erent  dates  from  November  0,  1972 
through  December  27,  1972,"  review  of  the  submitted  transcripts  of 
such  news  items  discloses  that  views  opposed  to  the  rate  increase  were 

presented  by  the  station  on  only  four  different  dates,*  and  that  the 

*  These  opposing  views  are  set  forth  In  Appendix  II. 
44  F.C.(\  2d 
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roniaindt'i-  of  the  items  were  either  coveraire  of  the  views  of  Geor^ria 
Power  spokesmen  or  merely  reporta<j:e  of  the  fact  tliat  tlie  PSC  hear- 
in<rs  were  bein^  lield,  tliat  an  increase  less  than  reqnested  had  been 
granted,  or  that  the  PSC  decision  has  been  appealed  to  the  Georgia 
courts.  In  its  later  response  of  November  20,  1978,  WQXI-TV  lias 
also  submitted  summaries  of  additional  material  related  to  the  rate 

incieuse  request  which  it  bi-oadcast  in  its  ''Pi-o-News''  ))i'o^ram  on 
five  dates  during  August  and  September  of  \S)T^.^  AVhilc  WQXI-TV 
thus  may  be  coriect  in  its  contention  that  contrasting  A'iews — both 
for  and  against  the  rate  increase — were  j)resented  on  tlie  nine  dates 
indicated,  it  would  api)eai-  from  complainant's  uncontradicted  submis- 

sions that  advertisement  A-1  or  announcements  similar  thereto  have 
l)een  broadcast  by  WQXI-TV  and  WJBF  from  June  1972  through 
(lie  present,  and  that  advertisement  A-10  has  been  bioadcast  many 
times  since  October  12,  1973.  The  Commission  has  held  that  both  the 
amount  of  time  allotted  to  each  side  of  the  issue  and  the  frequency 

of  the  presentation  of  aScws  on  each  side  are  factoi-s  appropriately 
to  l>e  considered  in  reviewing  licensee  compliance  with  fairness.  See 

Ji'.g  Chief  BrocuJeasting  Co.  (KTOAV),  25  FCC  2d  73  (1970)  ;  King 
lii'oddeasting^  10  FCC  2d  970  (19()7).  Based  on  the  information  pres- 

ently before  ns,  we  cannot  find  that  the  licensees,  in  their  overall  pro- 
gi-anuning,  have  afforded  the  reasonable  opportunity  for  the  ])resenta- 
tion  of  contrasting  views  contemplated  by  the  fairness  doctrine. 

In  accordance  with  these  fiiulings.  and  in  light  of  the  imminent 

1  ulinjr  by  the  Georgia  Public  Service  Connnission  on  the  power  com- 

pany's most  lecent  request  for  a  rate  increase,  the  licensees  of  Stations 
WJHF  and  WQXI-TV  are  requested  to  submit  within  7  days  of  the 
date  of  this  letter  a  statement  indicating  what  additional  material 
they  have  broadcast  or  intend  to  broadcast  in  the  near  future  which 
will  afford  opportunity  for  the  presentation  of  contrasting  views  on 
the  rate-increase  issue.  Complainants  also  assert  that  the  advertise- 

ments raise  additional  separate  but  "interrelated  issues,"  including 
"the  soundness  of  the  Company's  regressive  rate  structure"  and  "the 
impact  of  rapidly  expanding  generation  of  electricity  upon  the  na- 

tion's limited  sources  of  energ}\"  However,  we  believe  that  the  licens- 
ees might  reasonably  determine  that  the  advei-tisements  in  question 

did  not  raise  distinct  controversial  issues  of  public  importance  on 

these  additional  mattei*s.  See  Applicability  of  the  Fairness  Doctrine 
■ill  the  Handling  of  Controversial  Issues  of  Public  Importance^  supra^ 
at  599,  National  Broadcasting  Co.  (AOPA  complaint),  25  FCC  2d 
735  (1970). 

Chairman  Burch  and  Commissioners  H.  Rex  Lee,  Richard  E.  Wiley, 
and  Charlotte  T.  Reid  concurring  in  the  result. 

By  Direction  of  the  Commission, 

Vincent  J.  Mullins,  Secretai^y. 
"i  These  submitted  summaries  are  set  forth  In  Appendix  II.  We  note  that  such  sum- 

maries only  refer  to  "views  opposed  to  the  power  rate  increase"  and  niai<e  no  mention  of 
additional  views  favoring  the  Increase  which  also  may  have  been  broadcast  in  its  news 
programs. 
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APPENDIX  I 

A-1 

(Audio) — By  1078,  our  customers  will  need  twice  as  much  electric  power.  And 
we  must  build  to  supply  it. 

Every  year,  you're  increasing  your  use  of  electricity.  We're  busy  keeping  up with  ycnir  present  needs,  and  getting  ready  for  the  future. 

Hut  it  costs  money.  We'll  si)end  nearly  $2  million  every  working  day  this  year, 
just  for  construction. 

INIost  of  that  money  must  be  borrowed.  And  interest  rates  are  steep. 
Environmental  protection  adds  milli(ms  of  dollars  to  our  costs,  too.  For  in- 

stance, one  tower  to  cool  and  recirculate  water  is  about  $4  million. 
All  these  things  affect  the  price  of  your  electricity.  So  does  inflation.  In  today's 

economy,  it  just  isn't  i)Ossible  to  provide  electricity  at  pre-intiation  prices.  But 
your  needs  keep  growing  .  .  .  and  construction  can't  wait.  We're  Building  .  .  . to  serve  you. 
LOGO :  Georgia  Power  Company 

A-2 

(Audio) — Chris  is  one  year  old.  In  his  lifetime  he'll  experience  love,  inde- 
pendence, and  morning  gold  with  sunshine. 

In  that  lifetime  Chris  may  need  a  million  kilowatt-hours  of  electricity.  Along 
with  more  than  90,000  babies  born  in  Georgia  last  year  he'll  continue  using  it, 
needing  it,  in  ever  increasing  amounts.  That's  why  Georgia  Power  must  double 
its  generating  capacity  by  the  year  1978  .  .  .  and  it  took  us  over  40  years  to 

build  the  system  we  have  today.  This  year  we'll  have  to  spend  near  two  million 
dollars  every  working  day  for  construction. 

A-3 

(Audio) — You're  feeling  the  pulse  beat  of  a  modern  electric  hospital.  People 
struggling  for  life  with  the  help  of  .  .  .  Electrocardiograms  .  .  .  Electric  Fluo- 
roscopes  .  .  .  Electric  Iron  Lungs  .  .  .  Electric  Operating  Lights  .  .  .  (Sound: 
Baby  crying)   .  .  .  Electric  Incubators. 

As  the  population  grows,  so  does  the  need  for  hospital  facilities.  That's  an- 
other reason  Georgia  Power  must  spend  nearly  $2  million  every  working  day, 

just  for  construction.  To  serve  your  growing  needs. 

A-4 

(Video) — ^Water  glass  with  one  straw.  Straws  are  added  one  by  one.  Last  straw 
is  added  as  glass  almost  empties. 

( Audio) — Funny  thing  about  electricity.  Just  when  you  think  you've  got  enough 
for  everybody.  Everybody  wants  more.  For  New  Schools,  New  Hospitals,  New 
Office  Buildings,  New  Shopping  Centers,  New  Air  and  Water  Purification  Equip- 

ment, Better  Lighting  for  Our  Streets  And  for  the  Thousands  of  New  Homes  and 
Apartments  built  in  Georgia  every  year. 

That's  why  Georgia  Power  must  build  today  to  provide  the  kinds  of  generating 
facility  necessary  to  satisfy  your  growing  demands.  Otherwise,  there  just  might 
not  be  enough  power  to  go  around. 

And  that  would  really  be  the  last  straw.  The  Georgia  Power  Company. 

A-5 
(Audio) 
(Sound:  Typing) 
Do  you  know  what  your  son  saw  in  school  today?  A  herd  of  charging  elephants. 
'i'h rough  a  motion  picture  projector. 
He  saw  a  living  cell  divide.  Through  an  electric  microscope. 
He  watched  a  jcomputer   estimate  world  population  changes. 
(Sound :  Typing) 
He  printed  a  newspaper. 
He  heard  a  Spaniard  reciting  from  Don  Quixote  .  .  .  with  the  help  of  a  tape 

recorder. 
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He  listened  to  Beethoven  symphony. 
Through  Hi-fi  equipment. 
(Svmpliony  Continues  to  End  of  Commercial.) 

Today  electricity  helped  your  son  to  learn  in  a  hundred  ways. 

At  Georgia  Power  we're  building  power  i)lants  now  to  make  sure  our  schools  . . . 
have  all  the  electricity  they  need. 

We're  building  a  brighter  life  for  you  .  . .  and  your  children. 

A-G 
(Audio) 
Little  Boy  :  Wliat  you  doing,  Grandpa? 
Grandpa  :  Fixing  a  lamp. 
Little  Boy  :  Funny  lamp. 
(irandpa  :  Tlie  kind  we  u.sed  before  we  had  electricity. 
Little  Boy  :  How  did  it  work? 
(irandpa  :  With  a  match. 
Little  Boy  :  But  how  did  you  turn  on  tv? 

Grandpa  :  We  didn't  have  tv  or  even  an  electric  stove  or  things  like  Grandma's washer  or  drjer,  or  all  my  shop  tools. 
Little  Boy  :  Golly— no  electricity  ! 
Announcer:  Did  you  ever  count  how  many  ways  you  use  electricity?  Surprising 

isn't  it.  No  other  energy  plays  so  important  a  role  in  your  daily  life  as  electricity. 
The  biggest  l>argain  you  can  buy  .  .  .  The  (ieorgia  Power  Company  providing  an 
abundance  of  clean  dependable  energy  for  you. 

A-7 
(Audio) 
(Soft  Guitar  Music.) 

*I  will  be  the  gladdest  thing 
Fnder  the  sun  ! 

I  will  touch  a  hundred  flowers 
And  not  pick  one. 

I  will  look  at  cliffs  and  clouds 
With  quiet  eyes, 

Watch  the  wind  bow  down  the  grass 
And  the  grass  rise. 

And  when  lights  begin  to  show 
Up  from  the  town, 

I  will  mark  which  must  be  mine, 

And  then  start  down." 
Announcer:  The  Georgia  Power  Company  is  planting  trees,  conserving  water, 

spending  millions  on  air  and  water  protection  devices.  AVe  have  been  for  a  long 

time.  "Why?"  some  ask  us.  "People,"  we  answer. 

A-8 
(Audio) 

I  have  a  need  of  gulls  again  and  their  fly 
Over  the  foam-white  acres  of  the  sea 
Where  the  sunrise  drifts  like  a  fleet  of  ships  aflre. 
And  the  dark  like  eternity. 
Too  long  the  city  has  housed  me  and  fed  me  its  fare, 
Too  long  I  have  run  with  the  crowd  ; 
I  have  a  need  to  be  free  again  like  the  gulls 
To  bathe  my  face  in  the  cool  white  peace  of  a  cloud. 

Beauty,  to  lift  the  heart,  is  still  left  in  the  world.  lint  all  of  us  must  help 

pre.serve  it.  At  (Georgia  Power,  we're  working  to  protect  the  environment.  And 
keep  it  beautiful. 

A-9 

(Audio) — Nature  supports  many  kinds  of  life — some  beautiful,  some  ugly. 
Some  graceftil  others  awkward.  And  each  has  an  important  place. 

That's  why  Georgia  Power  is  involved  in  environmental  program.s — efforts  t<» 
clear  the  air,  to  keep  water  pure  to  feed  wihllife. 

Providing  electricity  is  only  one  of  our  important  jobs. 
44  F.C.C.  2d 
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A-IO 

(Audio) — This  is  a  new  day  for  Joe.  He's  moving  up  to  a  new  job.  His  family 
is  i>ioud.  So  is  lie. 

lint  Joe  couldn't  have  done  it  alone. 
His  company  had  to  expand. 

And  that  wouldn't  have  been  possible  without  adequate  electricity. 
Like  most  factories,  this  one  runs  on  electricity.  With  these  machines,  workers 

make  products  that  somebody  needs.  As  long  as  these  machines  are  operating, 
people  can  earn  a  living.  Work  ui)  to  a  better  job.  Bring  home  a  bigger  paycheck. 
Electricity  helps  all  this  to  happen.  But,  to  continue  providing  the  power  needed 
by  Georgia  homes  and  industries,  we  must  be  able  to  build.  Which  means  borrow- 

ing money.  Lots  of  it. 

An  increase  in  price  will  help  us  borrow  the  money  that's  needed,  and  keep 
power  flowing.  To  your  home  and  your  job. 

Electricity.  What  would  you  do  without  it? 

APPENDIX  II 

The  transcripts  submitted  by  WQXI-TV  indicate  that  the  following  views 
oiq^oaiug  the  rate  increase  were  broadcast : 

(November  9,  11)72 — "Pro  News"  0  and  11  p.m.)  "Charges  of  racial  dis- 
crimination against  Georgia  Power  Company  were  made  today  by  a  citizen's 

group  tighting  the  firm's  request  for  a  48-million  dollar  rate  hike.  The  charges 
came  during  a  hearing  before  the  Public  Service  Commission.  .  .  .  (Bob  Hall, 

an  official  of  Georgia  Power  Project)  'This  is  a  problem  of  wasted  liilM)r. 
They  have  got  other  people  who  are  doing  those  jobs  that  they  will  refuse  to 

allow  blacks  to  get  into  those  positions.  They've  got  those  iK>sitions  filled  but 
the  point  is  that  they're  keei)ing  some  people  down  .  .  .  Right?  and  .  .  .  so 
now  they've  got  to  account  for  that  irresi)onsibility.  You  realize  that  paper 
doesn't  come  out  of  the  stockholders.  We're  saying  the  mistakes  tliat  ihey 
have  made  in  these  areas,  which  in  fact  are  illegal,  should  be  borne  by  tlie 

stockholders  not  by  the  rate  payer.'  " *  «  *  *  *  *  * 

(November  20,  1972 — "Pro  News''  6  and  11  p.m.)  "Over  a  thousand  trade 
union  members  showed  ui)  at  the  state  caiutol  today,  carrying  protest  signs. 
They  said  they  wanted  the  Public  Service  Commission  to  know  they  oppose 

— -  a  rate  hike  requested  by  Georgia  I'ower  Conii)any  ...  A  spokesman  for  the 
protesting  trade  union  members  said  one  of  their  major  complaints  is  how 
Georgia  Power  spends  some  of  its  money.  (John  Wright,  official  of  the  Atlanta 

Labor  Council)  'We  feel  like  the  Georgia  Power  Company  uses  a  whole  lot  of 
the  public's  money  here  in  Georgia  for  those  things  the  people  of  Georgia 
don't  really  approve  of  .  .  .  like  advertising  .  .  .  charitable  contrihu- 
tions  .  .  .  we  feel  like  it's  unfair  for  industrial  rates  in  (ieorgia  to  be  alni(»st 
oO  per  cent  below  what  residential  rates  are.  This,  in  eft'ect,  causes  us  con- 

sumers to  subsidize  the  industrial  oi)erations  of  Georgia.'  " ******* 

(December  14,  1972 — "Pro  News"  0  and  11  p.m.)  '^Georgia  Power  Company 
was  granted  a  rate  hike  today,  but  almost  no  one  is  happy  about  it  .  .  .  the 
Atlanta  Labor  Council  is  also  unhappy.  The  long  time  opi)onent  ro  the  Georgia 
Power  Company  increase  said  the  decision  means  that  17-milIion  more  dollars 

will  have  to  come  out  of  the  workingman's  pocketbook.  (John  Wright,  official 
of  the  Atlanta  Labor  Council)  *We  feel  like  it's  just  as  unfair  as  it  ever  was. 
It's  a  lierpetuation  of  a  system  whereby  homeowners,  small  businessmen, 
tenants  are  being  discriminated  against  a  little  bit  more  than  thev  were 

before.' " ♦♦*♦♦** 

(December  18,  1972— "Pro  News"  0  and  11  p.m.)  "Today,  the  Georgia 
Power  Project  announced  a  suit  in  Fulton  County  Superior  Court  in  an 

effort  to  stop  even  the  reduced  rate  hike  from  going  into  eft'ect.  (Bob  Hall, 
ai>  official  of  (Jeorgia  Power  I'roject)  'The  l»ublic  Service  Connnission  has 
not  taken  into  consideration  many  i)oints  which  would  benefit  the  rate 
payers  of  this  state.  We  feel  they  are  concerned  with  the  welfare  of  the 
New  York  bankers  and  not  concerned  with  the  welfare  of  the  people  in 

44  E.C.C.  2d 
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Georgia  who  use  electricity.  There  are  many  areas  .  .  .  particularly  the 
waste  that  the  company  now  has  .  .  .  uh  ...  of  the  money  that  we  give 
them  .  .  .this  money  they  are  wasting.  If  this  was  considered  in  the  rate 

hearing  we  think  they  wouldn't  have  given  them  a  nickel.'  The  Georgia 
Power  Project  spokesman  added  that  rather  than  threatening  the  consumer 
with  blackouts  and  brownouts,  the  power  company  ought  to  be  figuring  out 

how  to  better  serve  the  people." 
The  summaries  submitted  by  WQXI-TV  in  its  further  response  of  Novem- 

ber 26,  1073  are  as  follows: 

(August  1,  1073)  "On  such  date  we  covered  the  PSC  hearing  on  the  rate 
increase  with  film  and  presented  Commissioner  Hobby  I*atTord  of  the  PSC 
who  criticized  the  charitable  contributions  of  the  Georgia  Power  <'omi)any. 
He  stated  that  such  contributions  were  really  contributions  of  the  public 
and  that  this  was  an  unne<'essiiry  expenditure  of  the  iK)wer  company.  The 
station  also  assembled  a  list  of  all  1072  contributions  made  by  the  (Jeorgia 
Power  Company  and  presented  the  film  coverage  and  a  list  of  contributions 

on  both  the  6  p.m.  and  11  p.m.  news  programs." ******* 

(August  7.  1073)  "On  such  date  the  PSC  granted  a  rate  increase  to  the 
Georgia  Power  Company.  Station  WQXI-TV  covered  such  grant  and  pointe«l 
out  on  its  news  i)rograms  that  the  rate  increase  was  substantial  for  both 
homes  and  industry  with  industry  being  hit  harder  than  homes.  The  station 

took  a  typical  home's  electric  bill  and  showed  the  precise  effect  of  the  ratv 
increase  granted.  The  station  also  showed  a  picture  of  Atlantic  Steel,  a  major 
Atlanta  firm  and  iM)inted  out  that  their  iK)wer  bill  was  already  .y8.(KM),(HK) 
a  year.  Their  bill  for  one  month  was  .524S.0(X)  and  the  station  noted  that  with 

the  rate  increase,  that  monthly  bill  would  be  $32,000  higher." ******* 

(September  4.  1073)  "The  station  carried  a  live  story  concerning  the 
plans  of  the  Georgia  Po\ver  Company  to  ask  for  still  another  rate  increa.se. 
The  station  again  i>ointed  out  the  si)ecific  effects  on  homeowners  and  in- 

dustry of  the  proposed  rate  increase  and  noted  that  the  prior  rate  increase 

had  increased  homeowners'  electric  bills  by  an  average  of  $1.08  per  montli 
and  that  if  the  new  rate  increa.se  were  api)roved,  it  would  increase  llu* 
average  bill  by  $3.00  per  month." ♦  ♦***** 

(September  5,  1073)  "The  station  carried  a  film  rei)ort  on  the  0  p.m.  and 
11  p.m.  Pro  News  of  the  PS<'  hearing  on  the  rale  increase  re(piest.  We  ran 
a  .sound  on  film  statement  from  John  Hent.  a  rei)resentative  of  the  Atlanta 
Labor  Council,  an  organization  opivosing  the  rate  increase.  The  Pent  state- 

ment criticized  the  rate  increase  saying  that  it  was  unnecessary  and  that 
there  appeared  to  be  no  end  to  increases  in  power  prices." ♦♦♦**** 

(September  5.  1073)  "On  the  same  date  as  the  above  presentation  by  the 
Atlanta  Uibor  Council,  the  station  carried  a  statement  by  State  Senator 
Roscoe  Dean  in  opposition  to  the  rate  increase.  Senator  Dean  stated  that 
the  increase  was  unneces.sary  and  that  the  Georgia  Power  Company  was 
trying  to  make  Georgia  customers  pay  for  l)uilding  up  the  electric  utility 
power  iH)ol  system  for  Florida,  Alabama  and  Mississippi." *♦*•♦** 

(September  6,   1073)    "The  station  carried   a   live  story  concerning  the 
hearings  on  the  i)Ower  rate  increase  and  informed  its  listening  audience  of 
the  arguments  agaiuiir  the  increa.se." 

44  F.C.C.  2d 
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Exhibit  114:  Georgia  Power  Project  v.  FCC  (Georgia  Power) 
559  F.2d  237  (5th  Cir.  1977) 

GEORGIA  POWER  PROJECT  v.  F.  C.  C.  237 
Cite  as  559  F.2d  237  (1977) 

GEORGIA  POWER  PROJECT,  Petitioner, 
V. 

FEDERAL  COMMUNICATIONS  COM- 
MISSION  and  United  States  of 

America,  Respondents. 

No.  74^164. 

United  States  Court  of  Appeals, 
Fifth  Circuit. 

Sept.  14,  1977. 

Petitioner  sought  review  of  an  order  of 
the    Federal    Communications    Commission 
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under  the  fairness  doctrine.  The  Court  of 

Appeals  held  that  determination  by  the 
Federal  Communications  Commission  that  a 

reasonable  broadcast  licensee  could  find 

that  electric  company's  advertisements  with 
respect  to  need  for  construction  of  addition- 

al facilities  did  not  advocate  one  side  of  a 

controversial  issue  of  public  importance  de- 
spite pending  requests  for  rate  increases 

was  not  arbitrary  and  capricious. 

Petition  denied. 

1.  Telecommunications  <^=437 

Scope  of  review  of  fairness  doctrine 

determination  by  the  Federal  Communica- 
tions Commission  is  limited,  and  where  the 

Commission  upholds  the  licensee's  judg- 
ment, it  will  be  a  rare  case  when  reversal  is 

warranted. 

2.  Telecommunications  o=>435 

Determination  by  the  Federal  Commu- 
nications Commission  that  a  reasonable 

broadcast  licensee  could  find  that  electric 

company's  advertisements  with  respect  to 
need  for  construction  of  additional  facilities 

did  not  advocate  one  side  of  a  controversial 

issue  of  public  importance  for  purposes  of 

fairness  doctrine,  despite  pending  requests 

for  rate  increases,  was  not  arbitrary  and 

capricious. 

3.  Telecommunications  <fc»437 

Where  purpose  of  decision  by  the  Fed- 
eral Communications  Commission  was  to 

evaluate  whether  broadcast  licensee  had  af- 

forded a  reasonable  opportunity  for  the  pre- 
sentation of  viewpoints  contrasting  with 

those  contained  in  two  particular  advertise- 

ments, gratuitous  ruling  on  other  advertise- 

ments, without  advance  notice  to  the  par- 
ties that  issue  as  to  such  advertisements 

was  still  alive,  was  improper,  but  was  harm- 
less under  the  circumstances.  5  U.S.C.A. 

§  706. 

Harvey  J.  Shulman,  Thomas  R.  Asher, 

Collot  Guerard,  Washington,  D.  C,  for  peti- 
tioner. 

Stephen  A.  Sharp,  Atty.,  F.  C.  C,  Robert 

B.  Nicholson,  Anti-Trust  Div.,  Dept.  of  Jus- 
tice, Washington,  D.  C,  for  respondents. 

Daniel  M.  Armstrong,  Assoc.  Gen.,  Wer- 
ner K.  Hartenberger,  Gen.  Counsel,  F.  C.  C, 

Washington,  D.  C,  for  Fuqua  Television. 

Daniel  J.  Conway,  Dept.  of  Justice,  Wash- 
ington, D.  C,  for  Pacific  &  Southern  Co. 

Petition  for  Review  of  an  Order  of  the 
Federal  Communications  Commission. 

(Georgia  case). 

Before  WISDOM,  SIMPSON  and  TJOF- 
LAT,  Circuit  Judges. 

PER  CURIAM: 

This  case  arises  under  the  Federal  Com- 

munication Commission's  ("FCC"  or  "Com- 
mission") fairness  doctrine.  Under  this  doc- 

trine when  a  broadcast  station  presents  pro- 

gramming on  one  side  of  a  controvei-sial 
issue  of  public  importance,  a  reasonable  op- 

portunity for  the  presentation  of  opposing 

views  must  be  provided.  The  controversy 

arose  when  the  petitioner  complained  to  the 
FCC  that  a  series  of  spots  sponsored  by  the 

Georgia  Power  Company  and  repeatedly 

broadcast  by  the  licensees  of  WJBF-TV 

and  WQXI-TV  (now  WXIA-TV)  gave  rise 

to  fairness  doctrine  obligations.  The  peti- 
tioner, Georgia  Power  Project,  contended 

that  these  broadcasts  presented  one  side  of 
a  controversial  issue  of  public  importance, 

namely  the  power  company's  rate  increase 
requests  then  pending  before  the  Georgia 

Public  Service  Commission  ("PSC"). 

I. Over  a  period  of  two  and  one  half  years, 

the  FCC  issued  three  separate  decisions 

concerning  petitioner's  fairness  doctrine 
complaint.  With  respect  to  the  advertise- 

ments at  issue  in  this  petition  for  review. 
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(ads  A-2  through  A-S^),  the  FCC  in  its 
initial  decision  Media  Access  Project,  44 

F.C.C.2d  755  (1973),  stated  that  it  would  not 

rule  on  the  applicability  of  the  fairness  doc- 
trine. The  Commission  noted,  however, 

that  the  advertisements  arguably  asserted 

the  need  for  an  increase  in  generating  ca- 
pacity and  thus  also  advocated  one  side  of 

the  rate  increase  issue.  The  Commission 
did  find  that  two  additional  advertisements 

sponsored  by  the  power  company,  A-1  and 
A-10,  had  directly  and  specifically  advocat- 

ed the  rate  increase  and  that  the  licensees 

had  not  afforded  a  reasonable  opportunity 

for  the  presentation  of  opposing  viewpoints. 
The  Commission  therefore  directed  the  li- 

censees to  submit,  within  seven  days  of  the 

decision,  a  statement  indicating  what  addi- 
tional material  they  had  broadcast  or  in- 
tended to  broadcast  in  the  near  future  that 

would  afford  opportunity  for  the  presenta- 
tion of  contrasting  views  on  the  rate  in- 

crease issue.  In  response  to  the  initial  FCC 

decision,  both  licensees  submitted  descrip- 

1.    Ads  A-2  through  A-5  read  as  follows: 

A-2 
(Audio) — Chris  is  one  year  old.    In  his  life- 

time he'll  experience  love,  independence,  and 
morning  gold  with  sunshine. 

In  that  lifetime  Chris  may  need  a  million 
kilowatt-hours  of  electricity.  Along  with  more 
than  90,000  babies  born  in  Georgia  last  year 

he'll  continue  using  it,  needing  it,  in  ever  in- 
creasing amounts.  That's  why  Georgia  Power 

must  double  its  generating  capacity  by  the  year 
1978  .  .  .  and  it  took  us  over  40  years  to 
build  the  system  we  have  today.  This  year 

we'll  have  to  spend  near  two  million  dollars 
every  working  day  for  construction. 

A-3 

(Audio) — You're  feeling  the  pulse  beat  of  a 
modem  electric  hospital.  People  struggling  for 
life  with  the  help  of  .  .  .  Electrocardio- 

grams .  .  .  Electric  Fluoroscopes  .  .  . 
Electric  Iron  Lungs  .  .  .  Electric  Operat- 

ing Lights  (Sound:  Baby  crying) 
.     .     .    Electric  Incubators. 

As  the  population  grows,  so  does  the  need 

for  hospital  facilities.  That's  another  reason 
Georgia  Power  must  spend  nearly  $2  million 
every  working  day,  just  for  construction.  To 
serve  your  growing  needs. 

A-4 

(Video) — Water  glass  with  one  straw. 
Straws  are  added  one  by  one.  Last  straw  is 
added  as  glass  almost  empties. 

tions  of  the  broadcasting  which  they  con- 
tended was  sufficient  to  satisfy  the  fairness 

doctrine  obligations  found  by  the  FCC  in  its 
initial  decision. 

After  evaluating  these  responses,  the 

FCC  issued  its  second  decision,  Fuqua  Tele- 
vision, Inc.,  49  F.C.C.2d  233  (1974)  (Fuqua), 

in  which  it  concluded  that  the  licensees  had 

afforded  a  reasonable  opportunity  for  the 
presentation  of  viewpoints  contrasting  with 
those  contained  in  announcements  A-1  and 

A-10.  With  regard  to  ads  A-2  through 
A-5,  however,  the  FCC  concluded  that 
WJBF  and  WQXI  were  not  unreasonable  in 
concluding  that  the;  advertisements  did  not 

present  arguments  on  one  side  of  the  rate 

increase  controveisy.  The  FCC's  determi- 
nation—that the  ads  were  not  "devoted  in 

an  obvious  and  meaningful  way  to  the  dis- 

cussion of"  the  rate  increase  issue — was 
based  on  an  interpretation  of  the  fairness 
doctrine  which  had  been  adopted  by  the 
FCC  three  months  earlier.  Fairness  Rep., 

48  F.C.C.2d,  1,  12,  13,  22-24  (1974). 

(Audio) — Funny  thing  about  electricity.  Just 
when  you  think  you've  got  enough  for  every- 

body. Everybody  wants  more.  For  New 
Schools,  New  Hospitals,  New  Office  Buildings, 
New  Shopping  Centers,  New  Air  and  Water 
Purification  Equipment,  Better  Lighting  for 
Our  Street.  And  for  the  Thousands  of  New 
Homes  and  Apartments  built  in  Georgia  every 

year. 
That's  why  Georgia  Power  must  build  to- 

day to  provide  the  kinds  of  generating  facility 
necessary  to  satisfy  your  growing  demands. 
Otherwise,  there  just  might  not  be  enough 

power  to  go  around. 
And  that  would  really  be  the  last  straw.  The 

Georgia  Power  Company. 

A-5 
(Audio) (Sound:  Typing) 
Do  you  know  what  your  son  saw  in  school 
today?   A  herd  of  charging  elephants. 

Through  a  motion  picture  projector. 
He  saw  a  living  cell  divide.    Through  an 
electric  microscope. 
He  watched  a  computer   estimate 
world  population  changes. 
(Sound:  Typing) 

He  printed  a  newspaper. 
He  heard  a  Spaniard  reciting  from  Don 
Quixote     .     .     .     with  the  help  of  a  tape 
recorder. 
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Subsequently,  on  December  16,  1974,  the 

petitioner  filed  the  instant  petition  for  re- 
view and  simultaneously  moved  this  Court 

for  leave  to  present  newly  discovered  evi- 
dence before  the  FCC. 

The  Court,  on  January  28,  1975,  granted 

petitioner's  motion  solely  with  respect  to 
one  item  of  evidence  described  as  a  report 

of  a  telephone  conversation  between  a  rep- 
resentative of  Georgia  Power  Company  and 

a  representative  of  WJBF.  Thereafter,  in  a 
third  decision,  Fuqua  Television,  Inc.,  (July 
30,  1976),  the  Commission  considered  the 

additional  evidence  which  the  petitioner 

was  permitted  to  present  by  virtue  of  an 
order  of  this  Court.  After  reviewing  the 

report  adduced  by  petitioner,  the  Commis- 
sion reaffirmed  its  second  decision. 

II. 

The  petitioner  argues '  that  the  failure  on 
the  part  of  the  FCC  to  find  that  advertise- 

ments A-2  through  A-5  presented  only  one 

side  of  a  controversial  issue  of  public  impor- 
tance was  arbitrary  and  capricious.  We 

disagree  and  affirm  the  Commission's  find- 
ing. 

As  the  Commission  did  not  have  a  defi- 

nite standard  by  which  to  gauge  broadcasts 
that  treated  issues  implicitly  rather  than 

explicitly,  the  Commission  refined  its  policy, 
in  the  context  of  an  extensive,  open  policy, 

inquiry.  See  Fairness  Report,  48  F.C.C.2d  1 

(1974).  In  this  report,  the  Commission 
made  clear  that: 

what  we  are  really  concerned 

with  is  an  obvious  participation  in  public 
debate  and  not  a  subjective  judgment  as 

to  the  advertiser's  actual  intentions.  Ac- 
cordingly, we  expect  our  licensees  to  do 

nothing  more  than  to  make  a  reasonable, 

common  sense  judgment  as  to  whether 

the  "advertisement"  presents  a  meaning- 
ful statement  which  obviously  addresses, 

and  advocates  a  point  of  view  on,  a  con- 
troversial issue  of  public  importance. 

2.  We  have  also  considered  the  FCC's  claim  of 

mootness  and  petitioner's  additional  claims 
that  the  FCC  departed  from  prior  pronounce- 

ments on  the  fairness  doctrine's  application  to 

48  F.C.C.2d  at  23.  As  the  Commission 

pointed  out,  id.  at  24,  this  judgment  may  be 
a  difficult  one  on  which  individual  licensees 

might  well  differ.  Consequently,  the  Com- 

mission declared  it  would  "not  rule  against 
the  licensee  unless  the  facts  are  so  clear 

that  the  only  reasonable  conclusion  would 

be  to  view  the  'advertisement*  as  a  presen- 

tation on  one  side  of  a  specific  public  issue." 
Id.    (Emphasis  added). 

[1, 2]  Furthermore  our  review  of  the 

Commission's  determination  is  limited.  See 
Permian  Basin  Ana  Rate  Cases,  1968,  390 

U.S.  747,  767,  88  S.Ct.  1344,  20  L.Ed.2d  312; 

Greater  Boston-TV  Corp.  v.  F.C.C.,  143  U.S. 

App.D.C.  383,  44/i  F.2d  841,  851,  cert, 
denied,  403  U.S.  923,  91  S.Ct  2229,  2233,  29 

L.Ed.2d  201  (1971).  See  also  General  Tele- 
phone Co.  of  Southwest  v.  United  States,  5 

Cir.  1971,  449  F.2d  846,  858-59.  Thus  in  the 

present  context,  where  the  Commission  up- 

holds the  licensee's  judgment,  it  will  be  a 
rare  case  indeed  when  reversal  is  warrant- 

ed. We  cannot,  in  the  instant  case,  say  that 

the  Commission's  determination  that  a  rea- 
sonable licenser  could  find  that  advertise- 

ments A-2  through  A-5  did  not  advocate 
one  side  of  a  controversial  issue  of  public 

importance   was   arbitrary  and   capricious. 

[3]  We  might  note  in  conclusion,  how- 
ever, that  the  procedure  by  which  the  Com- 

mission ruled  on  advertisements  A-2 

through  A-5,  is  improper  and,  we  trust,  will 
not  be  repeated.  The  purpose  of  the  second 
decision,  Fuqua  Television  (Fuqua  I),  was  to 
evaluate  whether  the  licensees  had  afforded 

a  reasonable  opportunity  for  the  presenta- 
tion of  viewpoints  contrasting  with  those 

contained  in  advertisements  A-1  and  A-10. 

The  gratuitous  ruling  on  advertisements 

A-2  through  A-5,  coming  without  advance 
notice  to  the  parties  that  this  issue  was  still 

alive,  is  improper  although  in  these  circum- 
stances the  error  was  harmless.  Section  10 

Administrative  Procedure  Act,  5  U.S.C. 

§  706. The    Petition    for    Review    is    DENIED. 

editorial  advertising  and  that  the  FCC  improp- 

erly interpreted  the  Court's  order  concerning 
supplementary  evidence  and  find  these  claims 
are  without  merit. 
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614  Federal  Comviunkations  Commission  Reports 

FCC  71-934 
BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washixgtox,  D.C.     20554 

111  Re  Complaint  of 
Pkter  C.  Herbst,  et  al.,  against  Station 
W:MTW-TV,  Poland  Spring,  Maine 

Order 

(Adopted  August  28, 1974;  Released  September  9, 1974) 

By  the  Commission:  Commissioner  Lee,  Reid  and  "VYashburn  ab- sent ;  Commissioner  Hooks  concurring  in  the  result. 
1.  The  Commission  has  before  it  an  Application  for  Review  of  the 

Broadcast  Bureau's  ruling  of  March  16,  1973  (40  FCC  2d  115),  filed 
xVpril  16,  1973  by  Peter  C.  Herbst,  et  al.;  an  opposition  to  the  Appli- 

cation filed  by  WMTW-TV  on  April  27,  1973;  correspondence  dated 
November  5  and  12,  and  December  21,  1973  from  the  licensee  in  re- 

sponse to  the  October  5,  1973  Bureau's  letter  of  inquiry;  and  com- 
l^lainants'  reply  dated  November  26, 1973  to  the  licensee's  correspond- 

ence of  November  5  and  12, 1973. 
2.  We  have  examined  all  the  pleadings  herein  and  believe  that  the 

Bureau's  ruling  was  correct.  However,  we  believe  some  comment 
should  be  made  concerning  one  specific  allegation  set  forth  in  the  Ap- 

plication for  Review.  Complainants  state  that  their  complaint  was 
denied  in  part  because  of  their  failure  to  set  forth  sufficient  facts  neces-- 
sary  to  establish  a  jnimu  facie  fairness  doctrine  case.  Complainants 
contend  tliat  they  met  the  burden  set  forth  in  Allen  C.  Phelps^  21  FCC 
12  (1969),  for  establishing  a  fairness  doctrine  case  when  they  moni- 

tored the  station  "for  many  hours,  over  many  weeks"  and  specified- the  times  that  the  snowmobile  advertisements  were  broadcast,  the 

sponsors  of  those  broadcasts,  and  the  issues  discussed  by  the  adver-^ 
tisements.  Complainants  state  that  the  Bureau's  ruling  of  March  16, 
1973  was  in  error  in  determining  that  they  had  failed  to  establish  a 
prima  facie  fairness  doctrine  case  because  they  had  not  provided  the 
Commission  with  any  information  which  indicated  that  the  licensee 
in  its  overall  programming  failed  to  present  contrasting  views  on  the 
subject  of  snowmobiles. 

3.  In  the  report  on  the  Commission's  recently  completed  inquiry 
into  the  fairness  doctrine  the  Commission  reaffirmed  the  Phelps  re- 

quirement "that  a  complainant  state  the  ''basis  for  the  claim  that  the 
station  has  presented  only  one  side  of  the  question'",  and  stated: 

Tliis  does  not  require  .  .  ,  that  the  complainant  constantly  monitor  the  station. 

Althoitjih  some  groups  ha\'ing  a  particular  interest  in  a  controversial  issue  and  a 
licensee's  presentation  of  it  have  monitored  such  a  station  for  periods  of  time 
and  tl)us  been  able  to  offer  conclusive  evidence  that  contrasting  views  were  not 
presented,  the  Commission  realizes  that  such  a  requirement  for  every  individual 
complainant  would  be  an  unduly  burdensome  one.  While  the  complainant  must 
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•  ,f,.  the  basis  for  this  claim  that  tlie  station  has  not  presented  contrastin-  vie
ws, 

V  r  cl'\im  might  be  based  on  an  assertion  tliat  the  complainant  is  a  regular 

!  iit-r  or  viewer;  that  is,  a  person  who  consistently  or  as  a  matter  of  routi
ne 

'■^'j  .ns  to  the  news,  public  affairs,  and  other  non-entertainment  programs  car- 
'.T.,!  i,v  the  station  involved.  This  does  not  require  that  the  complainant  listen  to 

■■,.'  y-'w  the  station  24  hours  a  day,  seven  days  a  week.  .  .  .  Also  the  assumption 

'.'i,  ,1  I  station  has  failed  to  present  an  opposing  viewpoint  would  be  strength- 

'  ,',.,l  if  several  regular  viewers  or  listeners  join  together  in  a  statement  that  they 
1  ,vt'  not  heard  a  presentation  of  that  viewpoint.  Complainants  should  specify 

l„.  riiture  and  extent  of  their  listening  or  viewing  habits,  and  should  indicate 

•  i,»  i..niod  of  time  during  wliich  they  have  been  regular  members  of  the  station's au.li'-Mce.  Fairness  Report,  39  Fed.  Reg.  26372,  26379  (1974). 

Oil  the  basis  of  tlie  complainants'  statement,  they  appear  to  have 
li-:tcncd  to  the  station  sufficiently  for  the  purpose  of  determining 
whether  the  licensee  presented  contrasting  views  on  the  subject  of 

Miowjnobiles,  and  therefore  the  Bui-eau's  language  on  this  particular 
point  is  erroneous. 

-1.  ]lowever,  the  primary  basis  for  the  Bureau's  ruling  was  that  the 
,-..;  .plainants  failed  to  show  that  the  announcement:^  discussed  one  side 
of  a  controversial  issue  of  public  importance,  and  unless  this  is  estab- 
li-lu'd  it  is  immaterial  whether  contrasting  views  on  the  subject  of 

••.-.iiowniobiles,"  as  such,  were  pvfsented.  Complainants  claim  that  the 

iii.'S-age  of  the  snowmobile, a nivoilncements  was  "that  snowmobile  own- 
rr-liip  and  use  is  associated  with  the  good  life  and  should  be  en- 

•  nuraged  .  .  .  without  fear"  of  the  individual  and  environmental  haz- 
Mids.  and  that  this  coristitutes  the  presentation  of  one  side  of  the  con- 
tiovcrsial  issue  of  snowmobile  use  so  as  to  engender  fairness  doctrine 
olihiiations.  All  product  advertising  cxtolls  tlie  virtues  of  the  i)roduct 
ii!  order  to  convince  the  public  to  buy.  That  is  the  object  of  advertising 
which  forms  the  economic  base  of  the  broadciisting  industry.  The 
Coiinnission  has  stated  that  it  will  not  extend  the  fairness  doctrine  to 

"L^ciicral  product  advertisements  such  as  those  making  claims  regard- 
ing a  product's  efficacy  or  social  utility''  unless  the  advertisements 

■  rnvctly  or  by  necessary  inference  address  a  controvei-sial  issue  of 
j'ui)lic  importance.  Xatianal  Broadcasting  Company  (Wilderness  So- 
'''f>l-p:SSO).  eSO  FCC  2d  G43  (1971);  Alan  F.  Nechitz,  et.  al.,  37 
rcc  -id  528  (1972),  affirmed  sub.  nom.  Alan  F.  Nechritz.  et  al.  v.  FCC, 
—  F  ;2d   D.C.  Cir.  Case  No.  71-1392,  June  28, 1974).  This  policy 

Nva^  affirmed  in  the  Fairness  Report^  sitpia,  where  we  stated  that 
>:;nulard  product  commercials  which  merely  advocate  the  use  of  one 

lMo;hict  over  another  cannot  "realistically  be  said  to  inform  the  public 
••:i  any  side  of  a  controversial  issue  of  public  importance,*'  and  there- 

fore the  Commission  "will  apply  the  fairness  doctrine  only  to  those 
''iMuniercials'  which  are  devoted  in  an  obvious  and  meaningful  way 
'•>  the  discussion  of  public  issues."  Fairness  Report^  supra}  'Wliile 

Mn  affirming  this  policy  we  held  that  the  rationale  of  the  "cigarette  case,"  WCBS-TV, 
'••  IVC  2(1  921  (11(67).  affirmed  sub.  nom.  Banzhaf  v.  FCC,  405  l\  2d  10S2  (D.C.  Cir.  l'.)6Jn, 
^«\t\i\  no  longer  be  observed  as  a  precedent.  Thus,  we  stated  :  ".  .  .  While  such  an  approach 
"lay  liave  represented  good  policy-  from  the  standpoint  of  the  public  health,  the  precedent  is 
'="'  nt  nil  In  keeping  with  the  bnsic  purposes  of  the  fairness  doctrine.— 
^  ■  "■  .  .  If  in  the  future  we  are  confronted  with  a  case  similar  to  that  presented  by  the 

'/-■•"■•'tfp  controversy,  it  may  be  more  api>ronrlate  to  refer  the  matter  to  Congress  for  resolu- 
'••'».  I'or  Congress  is  in  a  far  better  position  than  this  Commission  to  develop  expert  Infor- 
■■•••H'>ii  on  whether  particular  broadcast  advertising  is  dangerous  to  health  or  otherwise 
'•••lri:iu'iital  to  the  public  interest.  Furthermore,  it  is  questlonal)le  whetJier  this  Commission 

'^  ii  mandate  so  broad  as  to  jiermit  it  'to  scan  the  airwaves  for  off'^'iisivp  material  uich  no 
■••r.'  (liscrlmlnatlng  a  lens  than  the  "public  interest"  or  even  the  public  health  .  .  ."  ' '•i"iies^  Report,  supra,  at  li6:{81." 
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hazardous  operation,  adverse  environmental  effects  and  interference 
with  private  property  rights  by  snowmdbilers  may  constitute  contro- 

versial issues  of  public  importance  in  the  complainants'  area,  it  cannot 
be  said  that  the  announcements  in  question  "are  devoted  in  an  obvious 
and  meaningful  way  to  the  discussion"  of  those  issues.  Therefore  the 
jNlarch  16  ruling  was  correct  in  determining  that  the  snowmobile  ad- 

vertisements in  question  did  not  raise  one  side  of  a  controversial  issue 
of  public  importance,  and  the  additional  material  submitted  by  the 
complainants  with  their  Application  for  Review  does  not  show 
otherwise. 

5.  Accordingly,  pursuant  to  Section  1.115  (g)  of  the  Commission's Rules  and  Regulations,  the  Application  for  Review  IS  DENIED. 

Federal  Communications  Commission, 
Vincent  J.  Mullins,  Secretary. 

4S  F.C.C.  2d 
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Exhibit  116:  In  Re  Peter  Herbst  (Snowmobiles) 

49  FCC  2d  411  (October  22,  1974) 

llt^^t,  Peter  C,  et  al.  41 1 

FCC  7-1-1  I5i BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washixgtox,  D.C.     20554 

In  Ke  comx)h\int  of 
Pi-TKii  C.   Herdst,  et  al.  Against  Station 
WMTW-TV,  Poland  Si'ijing,  Maine 

Order 

(Adopted  October  '2-2,  1974;  Released  October  25,  1074) 

Hv  THE  Commission  : 

1.  The  Commission  lias  before  it  a  Petition  for  Reconsideration,  filed 

September  13,  1074,  by  Peter  C.  Ilerbst,  et  al.,  of  the  Commission's 
SL'i)tember  9,  1974  denial  of  tlie  Application  for  Review,  filed  April  16. 

ll>73,  of  the  Broadcast  Bureau's  rulin<,'  of  March  16,  1973  (40  FCC 2(1  115). 
2.  We  have  examined  the  Petition  for  Reconsideration  and  Wieve 

that  the  denial  of  tlie  Application  for  Review  was  correct. 
:i.  The  Petition  cites  no  erroneous  findings  of  fact  or  conclusions  of 

law  in  the  Conunission's  order  denying  the  Application  for  Review  nor 
does  it  present  any  new  facts  or  arguments.  It  merely  states  that  in 
i.-suing  the  denial  of  the  Application  for  Review  the  Conmiission 
••made  express  reference  to  certain  pleading-s  before  it,  but  did  not  men- 

tion other  pleadings  filed  by  the  complainants,  including  letters  of 

October  9,  1973  and  January  7,  April  15,  and  June  28,  1974,"  and  re- 
quests that  the  Commission  ''reconsider  its  ruling  for  the  reasons 

stated  in  all  the  pleadings  before  it,  and  to  make  it  clear  that  it  has 

relied  on  all  the  pleadings." 
4.  At  the  time  the  Commission  denied  the  Application  for  Review 

it  was  in  receipt  of  the  petitionei-s'  letters  of  October  9, 1973,  and  Janu- 
ary 7,  April  15,  and  June  28,  1974,  and  these  letters  were  taken  into 

consideration  in  making  the  Commission's  determination.  However  the 
information  and  arguments  contained  in  those  lettei-s  wei-e  contained 
in  other  letters  or  were  not  relevant  to  the  issue  upon  which  the  denial 
was  based,  and  therefore  were  not  discussed  or  referred  to  in  the  order 
issued  by  the  Commission. 

5.  In  Wew  of  the  fact  that  no  new  facts  or  arguments  are  presented, 

pursuant  to  Section  1.106  of  the  Commission's  Rules  and  Regidations, 
the  Petition  for  Reconsideration  IS  DENIED. 

Federal  Communications  Com3iission, 
Vincent  J.  Mullins,  Secretary. 

40  F.C.C.  2cl 

33-291   O  -  78  -  104 



1060 

1634 

Exhibit  117:  Public  Interest  Research  Group  v.  FCC 
(Snowmobiles)  522  F.2d  1060  (1st  Cir.  1975) 

522  FEDERAL  REPORTER,  2d  SERIES 

cy  Act  directive  that  the  government 
all  practical   means  to  protect  and 

mote  environmental  quality.  ̂ ^ 
Affirmed. 

PUBLIC   INTEREST   RESEARCH 
GROUP  and  Environmental  Law 

Institute,  et  al.,  Petitioners, 

FEDERAL  COMMUNICATIONS  COM- 
MISSION  et  al.,  Respondents. 

No.  74-1434. 

United  States  Court  of  Appeals, 
First  Circuit. 

-^Argued  April  10,  1975. 

.  . '    '    Decided  Aug.  18,  1975. 

Opponents  of  snowmobiling  sought 
review  of  Federal  Communications  Com- 

mission decision  to  the  effect  that  fair- 

ness doctrine  did  not  entitle  the  oppo- 
nents \o  respond  to  commercial  adver- 

tisements on  television  for  particular 
brands  and  models  of  snowmobiles.  The 

Court  of  Appeals,  Levin  H.  Campbell, 
Circuit  Judge,  held  that  decision  was  not 

arbitrary  or  capricious;  that  determina- 
tion that  fairness  doctrine  would  apply 

only  to  commercial  advertisements  which 
speak  in  an  obvious  and  meaningful  way 

to  public  issues  was  not  arbitrary  or  ca- 
pricious; that  the  decision  was  not  con- 

trary to  statute;  that  the  decision  did 
not  violate  the  First  Amendment;  that 
the  new  standard  was  not  unconstitu- 

tionally vague;  and  that  the  decision  did 
not  violate  National  Environmental  Poli- 

1.  Courts  <g=528 Court  of  Appeals  has  equitable  pow. 
er  to  transfer  cases  to  a  proper  forum  if 
it  would  serve  the  interests  of  judici*! 
economy  or  convenience  of  the  partica. 

2.  Courts  <s=528 
Where  agency  record  in  related  caa^ 

was  yet  to  be  filed  in  District  of  Colum. 
bia  and  where  Federal  Communicationi 
Commission  was  reconsidering  the  Dij. 
trict  of  Columbia  case,  Court  of  Appeali 
for  the  First  Circuit  would  not  transfer 
related  case  brought  in  the  First  Circuit 
to  the  District  of  Columbia  Circuit  28 
U.S.C.A.  §  2112(a);  Communications  Act 
of  1934,  §  402(b),  47  U.S.C.A.  §  402(b). 

3.  Administrative    Law    and    Procedurt 
<®=>751 

When  reviewing  the  substance  of  an 

agency  decision,  a  court  is  limited  to  con- 
sidering whether  the  decision  is  arbi. 

trary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law, 
and  to  measuring  it  against  the  twin 
external  standards  of  statutory  law  and 
constitutional  right.  5  U.S.C.A. 

§  706(2)(A-C). 

4.  Administrative    Law    and    Procedure 
0=^502 

In  the  absence  of  statutory  or  con- 
stitutional barriers,  an  agency  may  aban- 

don   earlier   precedents   and   frame  new 

policies. 
5.  Telecommunications  <s==>416 

Fact  that  Federal  Communicationi 

Commission's  ruling,  that  opponents  of 
snowmobiles  were  not  entitled,  under  th« 

fairness  doctrine,  to  right  to  respond  to 

advertisements  for  particular  snowmo- 
bile brands,  did  not  conform  with  earlier 

agency  precedent  did  not  render  the  de- cision arbitrary  and  capricious. 

6.  Telecommunications  «s=>436 

Federal  Communications  Commis- 

sion's decision  that,  henceforth,  the  i^^' 
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ss  doctrine  would  apply  only  to  those     12.  Health  and  Environment 

oniiTiercial  advertisements  which  are  de- 

•oted  in  an  obvious  and  meaningful  way 

to  the  discussion  of  public  issues  and  not 

commercial  advertisements  in  general 

vas  not  arbitrary,  capricious  or  an  abuse 

of  discretion.     5  U.S.C.A.  §  706{2)(A). 

1061 

7    Xelecommunications  <3=>436 

Federal  Communications  Commis- 

sion's determination  that  fairness  doc- 

trine will  apply  only  to  those  commercial 

advertisements  which  are  devoted  in  an     PoHcy  Act' which  states  "the^congrcssi 

25.5 

Decision  of  the  Federal  Communica- 
tions Commission,  under  newly  adopted 

standards  applying  fairness  doctrine  to 
only  those  commercial  advertisements 
which  are  devoted  in  an  obvious  and 

meaningful  way  to  discussion  of  public 
issues,  that  the  doctrine  did  not  entitle 

opponents  of  snowmobiling  to  respond  to 
advertisements  for  particular  brands  and 
models  of  snowmobiles  did  not  violate 

provision  of  the  National  Environmental 
>al 

policy  that  the  government  use  "all  prac- 
tical means,  consistent  with  other  essen- 

tial considerations  of  national  policy,"  to 
protect  and  promote  the  environment. 
National  Environmental  Policy  Act  of 
1969,  §  101(b),  42  U.S.C.A.  §  4331(b); 
Communications  Act  of  1934,  §  326,  47 

U.S.C.A.  §  326. 

obvious  and  meaningful  way  to  the  dis 

cussion  of  public  issues  was  not  contrary 

to  statute. 

8.  Telecommunications  <3=435 

Congress  has  left  questions  of  appli- 

cation and  accommodation  of  the  fair- 

ness doctrine  to  the  Federal  Communica- 

tions Commission  under  the  general  pub- 
lic interest  standard. 

9.  Constitutional  Law  c=>90.1(9) 
Telecommunications  e=»436 
First  Amendment  permitted  the 

Federal  Communications  Commission  not 

only  to  experiment  with  full-scale  appli- 
cation of  the  fairness  doctrine  to  com- 

mercial advertising  but  also  permitted 

the  Commission  to  retreat  from  its  ex- 

j)criment  when  it  determined,  from  ex- 

perience, that  the  extension  was  unwork- 
able.    U.S.C.A.Const.  Amend.  1. 

10.  Constitutional  Law   ©=90.1(9) 
First  Amendment  does   not  require  Society,    Environmental     Policy    Center, 

the  Federal  Communications  Commission  Council   on    Economic    Priorities,    Project 

to   force    the    presentation    of    alternate  on   Corporate   Responsibility,   Center  for 

views  in  response  to  product  advertise-  Science    in    the    Public    Interest,    Public 

ments  which  do  not  explicitly  expound  a  Media  Center,  Action  for  Children's  Tele- 
j)oint  of  view  on  a  public  issue.    U.S.C.A.  vision  and  National  Citizens   Committee 
Const.  Amend.  1.  .  for  Broadcasting,  amicus  curiae. 

Thomas  R.  Asher,  Washington,  D.  C, 

for  petitioners. 
John  E.  Ingle,  Counsel,  F.C.C.,  with 

whom  Ashton  R.  Hardy,  Gen.  Counsel, 

Joseph  A.  Marino,  Associate  Gen.  Coun- 
sel, Jack  David  Smith,  Jr.,  Washington, 

D.  C,  and  Robert  B.  Nicholson,  Atty., 

Dept.  of  Justice,  were  on  brief,  for  re- 

spondents. 
Ellen  Shaw  Agress,  New  York  City,  on 

brief  for  Environment  Action  Friends  of 

the   Earth.  The   Massachusetts   Audubon 

11.  Telecommunications  <s=436 

Federal  Communications  Commis- 

sion's standards  for  application  of  fair- 
ness doctrine  to  commercial  advertise- 

ments which  are  devoted  in  an  obvious 

and  meaningful  way  to  the  discussion  of 
I»ublic  issues  and  not  to  other  commercial 
advertisements  are  not  unconstitutional- 

ly vague. 

Before  McENTEE  and  CAMPBELL, 

Circuit  Judges,  TAURO,  District  Judge.* 

LEVIN  H.  CAMPBELL,  Circuit 
Judge. 

The  question  in  this  case  is  whether  a 

Maine  television  station,  having  broad- 

cast paid  advertisements  for  snowmo- 
biles,  must  air  the   viewpoints  of  those 

Sitting  by  designation. 
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who  hold  that  snowmobiles  are  environ- 

mentally destructive,  dangerous,  noisy 
and  offensive.  The  Federal  Communica- 

tions Commission,  construing  its  recently 
revised  fairness  doctrine,  has  ruled  not. 

Peter  B.  Herbst,  48  F.C.C.2d  614,  recon- 
sideration denied,  49  F.C.C.2d  411  (1974), 

stating  that  the  ads  were  "standard 

product  commercials"  which  were  not  de- 
voted in  an  "obvious  and  meaningful 

way"  to  the  discussion  of  public  issues. 
We  are  asked  to  set  aside  that  decision.* 

On  January  10,  1973,  several  viewers 

resident  in  Maine  wrote  to  WMTW-TV, 
a  local  station.  They  protested  Ski-Doo, 

Rupp,  Alouette  and  Harley-Davidson  ads 
that  were  being  shown  at  prime  viewing 

times.  As  they  saw  it,  the  ads  present- ed, 

"basically  one  viewpoint  regarding  the 
sale  and  use  of  snowmobiles  in  Maine 

and  greater  New  England:  that  snow- 
mobile ownership  and  use  is  associated 

with  the  good  life  and  should  be  en- 
couraged, with  individuals  and  fami- 

lies, without  fear  of  one's  own  safety 
at  high  speeds,  often  over  hilly  terrain, 

and  without  any  conscious  considera- 
tion of  wildlife,  vegetation,  ecological 

balance,  noise,  or  safety  of  others  on 

public  lands,  or  private  lands  where 

snowmobile  users  are  illegally  tres- 

passing." ^ 
The  letter  spoke  of  testimony  before  a 
Senate  subcommittee  that  the  upsurge  in 
snowmobile  use  threatened  the  environ- 

ment, safety,  property  and  wildlife,  and 
caused  vandalism  and  noise.  In  Maine, 
the  letter  pointed  out,  a  controversy 
raged  over  proposals  before  the  state 
legislature  for  regulation  of  snowmobile 

use,  speed,  noise  and  the  like.  Complain  '^ 
ants  charged  that  advertisements  pro- 

moting "unrestricted  product  uses"  ̂ \a 
not  refer  to  "other  viewpoints  on  the 
product  uses  or  of  the  problems  jn. 
volved."  The  snowmobile  commercials 
presented  "but  one  side  of  the  important 

controversy." Citing  Friends  of  the  Earth  v.  FCC 

146  U.S.App.D.C.  88,  449  F.2d  IIG4' (1971)  and  In  re  Wilderness  Society,  30 

F.C.C.2d  643  (1971),  upon  reconsid'era- tion,  31  F.C.C.2d  729  (Sept.  23,  1971),  the 

authors  asserted  that  there  was  "a  con- 
troversy in  your  service  area  regarding 

snowmobile  use."  This  being  so,  the 
"fairness  doctrine"  was  said  to  impose  a 
duty  upon  WMTW  to  present  other  sides 
of  the  controversy  (though  not  necessari- 

ly to  grant  equal  time).  Complainants 
suggested  that  the  station  air  numerous 

spots  at  "strategic  prime  time"  present- 
ing all  bona  fide  views  on  the  snowmo- 
bile issue. 

When  WMTW  did  not  respond 

promptly,  the  authors  filed  a  formal 
complaint  before  the  Federal  Communi- 

cations Commission.  They  elaborated 
upon  the  contention  that  snowmobiles 
were  unsafe,  and  that  injuries  resulted 
from  imprudence,  alcohol,  and  driving  in 
prohibited  areas.  Television  ads  were 

said  to  foster  such  excesses  by  encourag- 

ing "increased  horse  power  and  speeds 
and  wide-open  use  over  unknown  and 

hilly  terrain."  Although  the  Maine  leg- 
islature was  studying  limits  on  horse- 

power, speed  and  noise,  the  public,  it  was 
said,  heard  only  one  side.  Meanwhile, 
the  number  of  snowmobiles  in  Maine  had 

increased  from  54,000  in  1971  to  75,000 
in  1973. 

1.  Our  jurisdiction  to  review  a  final  order  of  the 
Commission  is  set  forth  in  28  U.S.C.  §  2342 
and  47  U.S.C.  §  402(a). 

2.  The  text  of  the  ads  (which,  as  complainants 

remind  us,  does  not  convey  the  zooming  nois- 
es and  video  images)  contained  language  such 

as:  "The  new  look  of  power  .  .  Tested 
under  conditions  that  would  turn  an  ordinary 

machine  into  a  spinning  disaster."  "Rugged 
and  beautiful  as  the  great  outdoors."  "Whis- 

per  jet."      "We'll    be    riding    high 
We're  goin'  to  pass  them  by."     "Could  your 

snowmobile  take  punishment  like  this  and 

them  come  back  for  more?"  "See  who  runs 

quiet.  See  who  packs  the  power."  "Trail 
rides  two  people."  "A  power  plant  without 
equal."  "The  best  in  family  fun.  ...  On 

a  Polaris  winter  is  just  one  big  fun-filled  sea- 
son." "It's  a  family  affair."  "New  Ski-Doo 

quiet."  "The  only  snowmobile  in  the  country 
that  meets  the  legal  noise  limit  proposed  for 

1974.  It's  a  giant  step  ahead  of  the  law." 
"New  safety"  on  "the  machine  that  changed 

winter." 
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In  addition  to  safety  problems,  snow- 

mobiles were  said  to  stir  controversy 
^er  the  extent  of  ecological  harm 

(plantlife,  some  say,  is  biologically  used 

10  being  undisturbed  in  winter),  and  over 

injury  to  property  (snowmobiles  are  al- 

leged to  encourage  wanton  trespassing 

on  the  land  of  others).  The  Commission 
was  asked  to  act  with  speed  because  the 

Maine  legislature  would  be  in  session 

only  briefly  and  public  information  was 

needed  on  all  sides  of  the  pending  snow- 
mobile legislation. 

After  the  complaint  was  filed,  WMTW 

answered  that  the  fairness  doctrine  was 
not  in  issue,  and  that  the  ads  did  not 

advocate  snowmobile  misuse.  Complain- 
ants promptly  responded  that  the  issue 

was  not  "misuse":  "Whether  'misuse,' 

'abuse,'  'proper  use,'  or  any  other  term  is 
used,  these  ads  present  only  one  side  of  a 
controversial  issue  of  public  importance. 

.  "  WMTW  did  offer  to  air,  and 
aired,  a  single  half-hour  discussion  pro- 

gram having  to  do  with  pending  snow- 
mobile regulatory  legislation.  However, 

complainants  took  the  position  that  this 
one  program  could  not  offset  five 
months  of  repeated  and  continuous  ads. 

The  Commission's  staff  rejected  the 
(•(>mi)laint.  There  followed  review  pro- 
cocdings  before  the  full  Commission, 
(luring  which,  for  the  first  time,  the 

Ic'xLs  of  the  snowmobile  ads  were  pro- 
duced. The  station  asserted  that  they 

Were  conventional  product  ads.  Com- 
|)l:iinants,  on  the  other  hand,  maintained 
ihat  they  associated  snowmobile  use 

with  "the  good  life"  and  encouraged  a 
heady  obliviousness  of  ecology,  property 
rights  and  the  public  welfare. 

The  Commission  eventually  denied  re- 
view of  the  staff  report.  By  then  the 

Commission  had  adopted  and  published 
lis  new  fairness  report.  Fairness  Doc- 

trine and  Public  Interest  Standards,  39 

Fed  Reg.  26372,  48  F.C.C.2d  1  (1974),3 
^^ter  extensive  inquiry  into  the  fairness 
d«>ctrine,    ruling    that    standard    product 

'•  This  is  described  as  a  "broad  ranging  inquiry 
into  the  efficacy  of  the  fairness  doctrine."  the 
'■'■SI  in  almost  22  years.  Written  comments 
^ere  solicited  and  panel  discussions  held.  The 

*^''n    considerations    of    Commission     policy 

commercials  which  merely  advocate  the 

use  of  one  product  over  another  cannot 
be  said  to  inform  the  public  on  any  side 

of  a  controversial  issue  of  public  impor- 
tance. The  Commission  stated  that  it 

would  "apply  the  fairness  doctrine  only 
to  those  'commercials'  which  are  devoted 
in  an  obvious  and  meaningful  way  to  the 

discussion  of  public  issues."  39  Fed. Reg. 
at  26374,  48  F.C.C.2d  at  26.  Referring 

to  that  policy,  the  Commission  in  deny- 
ing review  in  the  instant  case  said  that 

"hazardous  operation,  adverse  environ- 
mental effects  and  interference  with  pri- 

vate prof)erty  rights  by  snowmobilers 
may  constitute  controversial  issues  of 

public  importance  in  the  complainant's 
area.  .  " ;     still,    the    announce- 

ments in  question  were  not  devoted  "in 
an  obvious  and  meaningful  way  to  the 

discussion"  of  those  issues,  hence  snow- 
mobile advertisements  did  not  raise  one 

side  of  a  controversial  issue  of  public 

importance. 

I 

[1,  2]  We  deal  initially  with  the  sug- 
gestion of  the  Commission  that,  either 

under  28  U.S.C.  §  2112(a)  or  under  our 
inherent  authority,  we  transfer  the  case 
to  the  District  of  Columbia  Circuit  for 
consolidation  with  National  Citizens 

Committee  for  Broadcasting  v.  FCC,  No. 

74-1700.  The  latter  proceeding,  we  are 
told,  involves  a  broad  review  of  the  fair- 

ness report,  including  its  product  com- 
mercial policies.  Given  the  desirability 

of  uniform  results  and  the  special  famil- 
iarity of  the  D.C.  Circuit  with  communi- 

cations problems,  transfer  seemed  at 

first  to  be  a  plausible  course.  We  ac- 
cordingly invited  supplemental  briefing 

of  the  issue.  Upon  further  consideration 

we  are  disinclined  to  transfer.  The  ap- 
plicability of  §  2112(a),  as  complainants 

point  out,  is  far  from  clear,  since  the 

agency  orders  appealed  from  are  alto- 
gether different.  To  be  sure,  the  D.C. 

Circuit  has  jurisdiction  to  hear  this  case 

were  said  to  be  to  foster  uninhibited,  robust, 

wide-open  debate  on  public  issues,  and  to 
maintain  and  stimulate  a  commercially  based 
broadcast  system.  39  Fed. Reg.  26372,  48  F.C. 
C.2d   1  (1974). 
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under  47  U.S.C.  §  402(b),  and  this  court 
has  equitable  power  to  transfer  cases  to 
a  proper  forum  if  it  would  serve  the 

interests  of  judicial  economy  or  conve- 
nience to  the  parties.  But  we  cannot  be 

confident  that  the  ends  of  justice  would 
be  served  by  a  transfer  since  the  agency 
record  in  NCCB  has  yet  to  be  filed  in 
the  District  of  Columbia,  and  indeed  the 
Commission  is  now  reconsidering  the 
case.  We  thus  do  not  know  to  what 

extent  the  present  case  would  fit  in  with 
that  proceeding.  We  are  unwilling  to 
project  the  complainants,  against  their 
wills,  into  such  an  uncertain  future,  even 

assuming  the  D.C.  Circuit  would  be  will- 
ing to  accept  consolidation.  Thus,  with- 
out deciding  the  question  of  the  applica- 

bility of  28  U.S.C.  §  2112(a),  we  decline 
to  transfer. 

II 

[3]  When  reviewing  the  substance  of 
an  agency  decision,  a  court  is  limited  to 

considering  whether  the  decision  is  arbi- 
trary, capricious,  an  abuse  of  discretion, 

or  otherwise  not  in  accordance  with  law, 

5  U.S.C.  §  706(2)(A),  and  to  measuring  it 
against  the  twin  external  standards  of 
statutory  law  and  constitutional  right, 

yd  §  706(2)(B)  and  (C).  We  emphasize 
these  standards  at  the  outset,  since  this 

case  turns  as  much  or  more  upon  observ- 
ance of  the  respective  functions  of  the 

court  and  agency  as  upon  the  merits  of 

this  interesting  facet  of  the  fairness  doc- 
trine controversy.  See  generally  Ellman, 

And  now  a  Word  Against  Our  Sponsor: 

Extending  the  FCC's  Fairness  Doctrine 
to  Advertising,  60  Cal.L.Rev.  1416  (1972). 

We  have  no  license  to  regulate  broad- 
casting nor  to  Impose  our  private  views 

of  the  public  welfare.  What  we  must  do 
is  determine  whether  the  Commission  is 

acting  within  its  lawful  regulatory  au- 
thority. In  so  doing,  we  shall  first  con- 

sider whether  the  Commission,  judged  in 

4.  This  test  is  aimed  at  elucidating  a  broadcast- 
er's duties  when  faced  with  institutional  adver- 

tisements of  a  subliminal  type  which  appear  to 

discuss  public  issues  but  may  not  do  so  explic- 
itly. 39  Fed. Reg.  at  26380.  48  F.C.C.2d  at  23; 

cf.  National  Broadcasting  Co.  (Wilderness  So- 

terms  of  its  own  procedures  and  prece- 
dents, past  and  present,  has  acted  ration 

ally  and  properly.  Thereafter,  we  shall 
consider  its  actions  in  terms  of  statuton- 
and  constitutional  law. 

We  begin  by  summarizing  part  of  ihg 
fairness  report,  see  note  3  supra,  which 

explains  the  Commission's  current  policv and  its  departure  in  certain  respects 
from  earlier  policy.  The  portion  of  th^ 
report  dealing  with  paid  announcements 

begins  by  quoting  the  Commission's  pro- nouncements  made  in  1929,  3  F.R.C.Ann 
Rep.  32  (1929),  to  the  effect  that  aU 
though  broadcasters  are  licensed  to  serve 
the  public  and  not  the  private  or  selfish 
interests  of  individuals  or  groups,  adver- 

tising  is  an  "apparent"  exception  because 
without  it,  broadcasting  would  not  exist 

From  this,  the  report  deduces  that  "any 
consideration  of  the  applicability  of  the 

fairness  doctrine  to  broadcast  advertising 

must  proceed  with  caution"  so  as  not  to 
undermine  the  economic  base  of  the  sys- 

tem. (Otherwise,  the  report  generally 
endorses  and  continues  in  effect  the  fair- 

ness doctrine.)  The  report  then  distin- 

guishes "Editorial  Advertising"  from 
"Advertisements  for  Commercial  Prod- 

ucts or  Services."  It  holds  that  the  fair- 
ness doctrine  should  apply  to  the  former 

so  long  as  the  paid  announcements 

present  "a  meaningful  statement  which 
obviously  addresses,  and  advocates  a 
point  of  view  on,  a  controversial  issue  of 

public  importance."  *  Turning  to  prod- 
uct advertisements,  the  report  recognizes 

that  many  advertisements  which  do  not 
look  or  sound  like  editorials  are  subject 

to  fairness  complaints  because  the  busi- 

ness, product  or  service  advertised  is  it- 
self controversial.  Reference  is  made  U) 

the  Commission's  "cigarette"  ruling, 

WCBS-TV,  9  F.C.C.2d  921  (1967),  aff'd 
sub  nom.  Banzhaf  v.  FCC,  132  U.S.App. 

D.C.  14,  405  F.2d  1082  (1968),  cert,  de- 
nied sub  nom.  Tobacco  Institute  v.  FCC, 

396  U.S.  842.  90  S.Ct.  50,  24  L.Ed.2d  93 

ciety— Esso).  30  F.C.C  2d  642.  upon  reconsid- 
eration. 31  F.C.C. 2d  729  (1971).  See  also 

Jaffa.  The  Editorial  Responsibility  of  the 
Broadcaster:  Reflections  on  Fairness  and  AC' 
cess.  85  Harv.L.Rev.  768,  777-78  (1972). 
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T^69).  ̂ ^1^^'"^  ̂ ^^  Commission  held — very 
uch   as   complainants   would    like  it   to 

h  Id  here  with  respect  to  snowmobiles — 

that    cigarette    commercials     inherently 

liscd  a  health  issue,  defined  in  terms  of 

the  desirability  of  smoking.  The  report 

goes  on  to  state, 
"With  the  issue  defined  in  this  fashion, 

it  was  a  simple  mechanical  procedure 

to  'trigger'  the  fairness  doctrine .  .  It  seemed  to  be  clear 

enough  that  all  cigarette  advertise- 
nients  suggested  that  the  use  of  the 

product  was  desirable. 
In  retrospect,  we  believe 

that  this  mechanical  approach  to  the 
fairness  doctrine  represented  a  serious 

departure  from  the  doctrine's  central 
purpose  which,  of  course,  is  to  facili- 

tate 'the  develojjmcnt  of  an  informed 

public  opinion'  .  .     We  believe 
that    standard     product     commercials, 
sucli   as    the    old    cigarette    ads,    make 
no    meaningful    contribution    towards 
informing   the   public    on    any   side   of 

any  issue." Indeed,  the  repmrt  says,  since  the  ads  did 

not  urge  that  cigarettes  were  good  for 
health,   a   response    that   they    were   bad 
for  health   left  the   public  with  but  one 

viewpoint. 

The  report  went  on  to  chronicle  diffi- 
culties that  arose  when  the  D.C.  Circuit 

refused  to  allow  the  Commission  to  treat 

the  cigarette  case  as  sui  generis.  In 
Friends  of  the  Earth  v.  FCC,  146  U.S. 

App.D.C.  88,  449  F.2d  1164  (1971),  the 
court,  reversing  the  Commission,  ruled 

that  the  fairness  doctrine  could  not  logi- 
cally be  restricted  to  cigarette  advertis- 
ing. Advertisements  extolling  high-pow- 
ered cars  were  held  to  trigger  fairness 

obligations  also,  even  though  the  com- 
mercials did  not  discuss  the  product  in 

terms  of  the  air  pollution  controversy. 
The  Commission  saw  itself  and  the 

broadcasters  as  having  been  forced  to 

cn^^age  "in  the  trivial  task"  of  balancing 
t"mmeroials  which  contribute  "nothing 
If  public  understanding." 

5-  In  Frifnds  of  the  Earth  v.  FCC.  146  U.S.App. 
DC.  88.  449  F.2d  1164.  1170  (1971),  the  court 
h«-ld  that  the  Commission  could  not  "plausibly 

S2?  F  ?,-^fa7i.. 

EAHCH  GROUP  v.  F.  C.  C.  1065 
.2d  ](»G<»  (1975) 

The  upshot  of  the  1974  report  is  that 
the  FCC  cigarette  decision  is  overruled 

as  Commission  precedent — on  the 
grounds  that  without  meaningful  sub- 

stantive discussion  such  as  that  found  in 

"editorial  advertisements"  the  usual 
product  commercial  cannot  reasonably  be 
said  to  inform  the  public  on  any  side  of 

a  controversial  issue  of  public  impor- 
tance, and  that  application  of  fairness 

doctrines  to  product  ads  "tends  only  to 
divert  the  attention  of  broadcasters  from 

their  public  trustee  responsibilities  in 
aiding  the  development  of  an  informed 

public  opinion."  Henceforth  Commission 
policy  will  be  to  apply  the  fairness  doc- 

trine only  to  those  commercials  which 

"are  devoted  in  an  obvious  and  meaning- 
ful way  to  the  discussion  of  public  is- 

sues." 
[4,  5]  The  present  decision  affecting 

snowmobiles  conforms  faithfully  to  the 

principles  just  summarized.  It  is  true 

that  it  is  open  to  the  charge  of  noncon- 
formity with  two  earlier  agency  prece- 

dents: the  1967  cigarette  case  and  Sam 
Morris,  11  F.C.C.  197  (1946)  (dealing  with 
liquor  advertisements  in  partially  dry 

areas).  It  was  on  the  basis  of  inconsist- 
ency with  these  rulings  that  the  D.C. 

Circuit  required  a  reluctant  Commission 

to  apply  the  fairness  doctrine  to  com- 
mercials advertising  other  controversial 

products — most  notably,  large  automo- 
biles. Friends  of  the  Earth  v.  FCC,  su- 

pra, 449  F.2d  1164.  But  these  cases  all 
preceded  the  current  fairness  report  and 

rested  on  the  court's  determination  that 
the  Commission  was  not  applying  its 

own  precedents  in  an  evenhanded  way.* 
The  Commission  has  now  repudiated 

these  precedents,  has  announced  a  policy 
which  would  allow  no  such  exceptions, 

and  has  done  so  with  appropriate  notice 
and,  we  believe,  sufficient  clarity  of 

analysis.  See  Columbia  Broadcasting 

System,  Inc.  v.  FCC,  147  U.S.App.D.C. 
175,  454  F.2d  1018,  1026  (1971).  We  do 
not  read  Friends  of  the  Earth,  supra,  or 
related  cases  decided  in  the  D.C.  Circuit 

differentiate  the  case  presently  before  us" 
from  the  cigarette  case  "[p]ending  ...  a 
reformulation  of  its  position." 
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(  see  Neckritz  v.  FCC,  163  U.S.App.D.C. 

409,  502  F.2d  411,  418  (1974))  as  ques- 

tioning the  Commission's  authority  to 
shape  a  new  course  in  this  manner.  In 
the  absence  of  statutory  or  constitutional 
barriers,  an  agency  may  abandon  earlier 
precedents  and  frame  new  policies.  See 
NLRB  V.  Weingarten,  Inc.,  420  U.S.  251, 

264-66,  95  S.Ct.  959,  43  L.Ed.2d  171 

(1974);  American  Trucking  Ass'n  v.  At- 
chison, T.  &  S.  F.  Ry.,  387  U.S.  397,  416, 

87  S.Ct.  1608,  18  L.Ed.2d  847  (1967); 
NLRB  V.  Wentworth  Institute,  515  F.2d 

550  (1st  Cir.  1975).  Thus  the  decision's 
mere  nonconformity  with  earlier  agency 
precedent  does  not  render  it  arbitrary 
and  capricious. 

[6]  Nor  can  we  say  that  the  decision 

reflects  a  policy  which  is  so  clearly  irra- 

tional on  its  face  as  to  be  "arbitrary, 
capricious,  an  abuse  of  discretion."  We 
distinguish  between  irrationality  and  the 
more  complex  questions,  discussed  below, 
of  whether  the  decision  is  within  the 

Commission's  statutory  and  constitution- 
al powers.  Applying  fairness  standards 

to  product  commercial  raises  obvious 
problems  of  administration  and  policy 
that  are  open  to  more  than  one  solution, 

and  the  Commission's  present  solution, 
whether  right  or  wrong,  was  arrived  at 

carefully  and  is  in  line  with  the  recom- 
mendations of  commentators  who  have 

studied  the  problem.  H.  Geller,  The 
Fairness  Doctrine  in  Broadcasting  (1973); 
Jaffe,  The  Editorial  Responsibility  of  the 
Broadcaster:  Reflections  on  Fairness 

and  Access,  85  Harv.L.Rev.  768,  771-80 
(1972).  Unless  the  standard  of  rationali- 

ty is  to  Jbe  narrowed  to  a  circle  no  wider 

than  a  court's  private  judgments,  we 
cannot  rule  that  the  Commission's  poli- 

cies here  are  "arbitrary,  capricious,  an 
abuse  of  discretion"  within  the  meaning 
of  section  706(2)(A). 

We  turn  next  to  whether  the  Commis- 

sion's exclusion  of  product  commercials 
which  are  not  facially  controversial  from 

fairness  obligations  is  within  its  statuto- 
ry authority.  The  fairness  doctrine  is 

not  a  creature  of  statute  but  was 

evolved  over  the  years  by  the  Commis- 

sion under  the  "public  interest"  standard 

of  the  Communications  Act.     Thu«; 

plainants  are  able  to  point  to  little  i^?* way  of  relevant  legislation.     Ck)mn!  • 

ants  argue  that  Congress,  largely  h\^^' 
quiescence,  has  "codified"  both  the  f  ̂ 
ness  doctrine  and  the  Commission's  f^' 
mer    application    of    it    to    product   adl" They  contend  that  the  fairness  doctri 

now   applies   to    all  controversial  issue"* and  that  since  snowmobiles  are  conlri 
versial-^specially  when  advertised  at  ■ 
time    when    their    regulation    was  bein 
debated    in    the    Maine    legislature— tk* 
agency  acted  illegally  in  declining  to  er. 

ply  the  doctrine.  
* 

[7,8]  But  this  argument  assumes  a 
degree  of  legislative  specificity  which 
simply  does  not  exist.  While  Congri'st 
has  been  said  to  have  acknowledged  and 

generally  endorsed  the  Commission*! 
adoption  of  fairness  standards,  it  hat 
legislated  only  once  on  any  aspect  of  the 
doctrine,  and  then  in  an  area  totally  di- 

vorced from  the  thorny  issue  of  product 
commercials.  See  47  U.S.C.  §  315  (equal 
time  doctrine  applying  to  political  candi- 

dates). In  Red  Lion  Broadcasting  v, 
FCC,  395  U.S.  367,  89  S.Ct.  1794,  23 
L.Ed.2d  371  (1969),  the  Supreme  Court 
upheld  the  constitutionality  of  the  fair- 

ness doctrine  as  applied  by  the  Commit- 
sion  to  broadcasts  involving  personal  and 
political  criticism;  and,  in  so  doing,  the 
Court  pointed  to  evidence  that,  in 

amending  section  315  of  the  Communica- 
tions Act  of  1934,  Congress  had  approved 

the  general  tenets  of  the  fairness  doc- 
trine. But  it  is  a  long  step  from  Red 

Lion  and  the  1959  legislative  statement* 

cited  therein,  to  a  holding  that  the  Com- 
mission is  bound  to  interpret  product 

commercials  not  explicitly  discussing 
public  issues  as  generating  controversy 
to  which  fairness  obligations  attach.  Ai 

the  aftermath  of  the  cigarette  case  sug-  , 
gests,  there  may  be  no  practical  stopping 
place  if  this  approach  is  accepted;  the 
court  in  Friends  of  the  Earth,  supr», 

foreclosed  the  luxury  of  a  halfway  ap- 
proach. (Thus  in  the  present  case,  if  the 

Commission  were  to  be  impressed  with 

the  public  importance  of  the  snowmobil* 
issue,  it  could  now  rule  for  complainantJ 
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Iv  at  the  cost  of  reopening  what  might 

^ni  li^^  ̂   pandora's  box.)     Given  the 
cccssity  of  product  advertising  in 

American  broadcasting,  and  the  adminis- 

1  ative  difficulties  and  costs  of  determin- 

'ne  v^"^^"  ̂   product  is  so  controversial  as 

to  trigger  fairness  obligations,   we  can- 

nt  merely  from  the  generalized  con- 

rrrcssional  endorsements  described  in  Red 

Lion,  say  that  the  Commission  acted  con- 

trary to  statute  when  it  struck  the  cur- 

rtjnt  balance  between  product  advertis- 

ing and  the  fairness  doctrine.  We  think 

C-ongress  left  questions  of  application 
and  accommodation  to  the  Commission 

under  the  general  public  interest  stan- 

dard; the  Commission's  present  ruling  is 
not  so  plainly  inimical  to  the  public  in- 

terest as  to  be  illegal. 

In  Columbia  Broadcasting  System,  Inc. 
V  Democratic  National  Comm.,  412  U.S. 

94,  93  S.Ct.  2080,  36  L.Ed.2d  772  (1972), 
Chief  Justice  Burger  referred  to  the  bal- 

ancing of  public  and  private  interests  in 

broadcasting  as  a  "tightrope."  He  point- 
ed to  the  established  principle  that  the 

construction  of  a  statute  by  the  agency 

charged  with  executing  it  is  entitled  to 
deference,  and  stated  on  the  related 

question  of  media  access, 

"Congress  has  chosen  to  leave  such 
questions  [as  media  access]  with  the 
Commission,  to  which  it  has  given  the 
flexibility  to  experiment  with  new 
ideas   as   changing   conditions    require. 

Id.  at  122,  93  S.Ct.  at  2096.  Moreover,  it 
is  perfectly  obvious  from  the  extent  of 
the  disagreement  in  CBS  as  well  as  from 
recent  decisions  on  the  fairness  doctrine 

that  there  are  difficult  problems  with 

how  and  when  it  should  be'applied.  Un- 
der such  circumstances,  there  is  particu- 
lar reason  to  defer  to  the  agency  estab- 

lished to  exercise  supervision.  As  Chief 
Judge  Bazelon  has  written, 

"I  think  there  is  a  proper  role  for 
Commission    'expertise'    or    experience 

••  The  majority  in  Columbia  Broadcasting  Sys., 
'nc  V.  Democratic  SafI  Comm..  412  U.S.  94, 
93  S.Ct.  2080.  36  L  Ed  2d  772  (1972)  has  been 
characterized  as  having: 

in  the  administration  of  the  treacher- 

ous problems  of  determining  what  is- 
sues are  raised  by  a  broadcast  and 

whether  [these]  issues  are  'controver- 
sial.' The  FCC  has  by  now  had  40 

years  of  experience  in  dealing 
with       telecommunications       broadcasts 

National  Broaden.^ ting  Sys.  v.  FCC,  516 
F.2d  1101  (D.C.Cir.l975)  (dissenting). 

We  conclude  that  the  Commission's  cur- 
rent policy  is  within  its  statutory  author- ity. 

There  is  finally  the  question  whether 

the  Commission's  policy  violates  the  first 
amendment.  Complainants  argue  that 
the  fairness  doctrine  serves  the  first 

amendment  by  requiring  airwave  licen- 
sees to  be  true  public  forums  for  the 

presentation  of  divergent  views.  The  es- 
sence of  this  argument  seems  to  be  that 

the  first  amendment  requires  the  fair- 
ness doctrine  either  to  be  enforced  to  the 

hilt  or  to  be  supplemented  by  regulations 

designed  to  ensure  access  to  the  broad- 
casting media  by  all  points  of  view.  Cf. 

CBS,  supra,  412  U.S.  at  185-90,  93  S.Ct. 
2080  (Brennan,  J.,  dissenting). 

[9,  10]  This  approach  does  not  seem 
to  us  to  have  commanded  a  majority  of 

the  Court  (although,  to  be  sure,  CBS  in- 
volved issues  of  access  rather  than  fair- 
ness). Furthermore,  we  have  doubts  as 

to  the  wisdom  of  mandating,  rather  than 

merely  allowing,  government  interven- 
tion in  the  programming  and  advertising 

decisions  of  private  broadcasters.  It  is 

certainly  possible  to  argue,  as  complain- 

ants suggest  here,  that  "[the]  uninhibit- 
ed marketplace  of  ideas  in  which  truth 

will  ultimately  prevail,"  see  Red  Lion, 
supra,  395  U.S.  at  390,  89  S.Ct.  at  1806, 
might  be  better  served  by  a  continued 
extension  of  the  fairness  doctrine  to 

product  advertising.  But  we  do  not 
view  that  question,  in  the  short  and  long 
run,  as  so  free  from  doubt  that  courts 
should  in. pose  an  inflexible  response  as  a 

matter  of  constitutional   law.*     We   be- 

"a  deeply  felt  belief  that  the  broadcasting 
system  presents  a  special  situation  to  which 
traditional  constitutional  doctrines  should 
not    be    mechanically    applied.      Underlying 
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lieve  the  first  amendment  permitted  the 
Commission  not  only  to  experiment  with 

full-scale  application  of  the  fairness  doc- 
trine to  advertising  but  also  to  retreat 

from  its  experiment  when  it  determined 
from  experience  that  the  extension  was 
unworkable.  In  any  event,  at  present 
we  cannot  say  that  the  first  amendment 
requires  the  Commission  to  force  the 

presentation  of  alternate  views  in  re- 
sponse to  product  advertisements  which 

do  not  explicitly  expound  a  point  of  view 
on  a  public  issue. 

[11]  Complainants  further  see  a  con- 
stitutional violation  in  differentiating 

commercials,  unreasonably  it  is  said, 
from  all  other  forms  of  speech.  But  as 

we  have  previously  said,  the  Commis- 

sion's reasons  for  differentiation,  which 
are  explained  in  the  fairness  report,  can 
hardly  be  termed  irrational,  whatever 

one's  views  as  to  their  soundness.  Fur- 
thermore, we  see  no  vagueness  in  the 

new  standards.  They  are,  in  fact,  re- 
markably clear  when  compared  with  the 

distinctions  that  would  have  to  be  made 

were  fairness  standards  to  apply  to  prod- 
uct commercials  generally. 

[12]  Finally,  the  decision  is  chal- 
lenged under  section  101(b)  of  the  Na- 
tional Environmental  Policy  Act,  42 

U.S.C.  §  4331(b),  which  states  the  con- 
gressional policy  that  the  Government 

use  "all  practicable  means,  consistent 
with  other  essential  considerations  of  na- 

tional policy,"  to  protect  and  promote  en- 
vironmental quality.  We  hesitate  to 

read  this  section  of  NEPA  as  imposing 

requirements  upon  the  Commission's  reg- 
ulatory and  licensing  functions  in  the 

areas  of  program  content  and  speech. 
Given  the  prohibition  in  section  326  of 

the  Communications  Act  against  Com- 
mission censorship,  we  do  not  believe 

that  section  101(b)  of  NEPA  can  be  in- 
terpreted to  compel  the   Commission  to 

this  belief  is  a  concern  that  the  delicate  in- 
terest balancing  and  complex  administrative 

demands  inherent  in  government  regulation 
of  broadcasting  require  that  the  public  inter- 

est be  entrusted  to  an  expert  agency 
equipped  with  broad  discretion  enabling  it  to 

use  its  licensing  power  as  a  lever  to  u8 
pose  special  standards  upon  prival*  1*  ̂  
sees  in  the  interest  of  the  environn!!!?^^! Cf.  United  States  v.  SCRAP  m^H 
669,  694-95,  93  S.Ct.  2405,  37  LpjS^J 
254  (1973).  Vl 

Affirmed.  -M  % 

develop  flexible  solutions  unburdened  by  ri- 
gid constitutional  standards." 

The  Supreme  Court.  1972  Term.  87  Harv.L 
Rev.  178  (1973);  Cf.  Miami  Herald  Publishing 
Co.  V.  Tornillo,  418  U.S.  241.  94  S.Ct.  2831.  41 L.Ed.2d  730  (1973). 
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26372 

FEDERAL  COMMUNICATIONS 
COMMISSION 

(Docket  No.  19260;  FCC  74-702] 
FAIRNESS  DOCTRINE  AND  PUBLIC 

INTEREST  STANDARDS 

Fairness  Report  Regarding  Handling  of 
Public  Issues 

In  the  matter  of  the  handling  of  public 
issues  under  the  Fairness  Doctrine  and 
the  Public  Interest  Standards  of  the 
Communications  Act,  Docket  No.  19260. 

I.  Introduction.  1.  By  notice  Issued 
June  U,  1971  (Docket  No.  19260,  30  PCC 
2d  26) ,  we  instituted  a  broad-ranging  in- 

quiry into  the  efiBcacy  of  the  fairness 
doctrine  and  related  public  interest  poli- 

cies. Observing  that  almost  22  years  had 
passed  since  we  last  gave  comprehensive 
consideration  to  the  fairness  doctrine.' 
we  stated  that  the  time  had  come  for  a 
reassessment  and  clarification  of  basic 
policy.  While  we  noted  that  in  view  of 
sections  315(a)  and  3(h)  of  the  Com- 

munications Act,  the  Conunission  could 
not  "abandon  the  fairness  doctrine  or 
treat  broadcasters  as  common  carriers 
who  must  accept  all  material  offered  by 
any  and  all  comers,"  we  did  emphasize that  these  statutory  standards  were 
broad  in  nature  and  that  therefore 
"there  can  and  must  be  considerable  lee- 

way in  both  policy  formulation  and  ap- 
plication in  specific  cases."  In  this  regard, 

we  asked  that  interested  parties  formu- 
late their  specific  comments  in  light  of 

two  general  but  fundamental  considera- 
tiorjs  of  Commission  policy.  First,  in 
view  of  the  profound,  unquestioned  na- 

tional commitment  embodied  In  the  First 
Amendment,  our  goal  in  this  area  must 
be  to  foster  "uninhibited,  robust,  wide- 
open"  debate  on  public  issues.  "New 
York  Times  Co.  v.  Sullivan,"  376  U.S. 
254,  270  (1964).  Our  Inquiry  was  there- 

fore directed  in  primary  part  to  the 

question  of  whether  the  Commission's application  of  the  doctrine  has  Indeed 
been  consistent  with  that  goal  and  has 
promoted  it  to  the  maximum  extent. 
Secondly,  we  also  stressed  that  any  pro- 

motion of  this  objective  must  be  com- 
patible with  the  public  interest  in  "the 

larger  and  more  effective  use  of  radio." 47  U.S.C.  section  303(g).  Noting  that 
"  -  •  •  to  a  major  extent,  ours  is  a  com- 

mercially-based broadcast  system  and 
that  this  system  renders  a  vital  service 
to  the  nation,"  we  emphasized  that 
"|a|ny  policies  adopted  by  this  Commis- 

sion •  *  •  should  be  consistent  with  the 
maintenance  and  growth  of  that  system 
and  should,  among  other  appropriate, 

standards,  be  so  measured."  These  basic 

NOTICES 

policy  considerations  have  led  the  Com- 
mission to  initiate  this  inquiry  and  have 

continued  to  guide  us  in  the  review  and 
reformulation  of  the  fairness  dcxitrine 
set  forth  in  this  report. 

2.  To  facilitate  consideration  of  the 
many  complex  problems  involved,  we  di- 

vided the  inquiry  into  four  parts,  en- 
titled: II.  The  Fairness  Doctrine  Gen- 
erally; III.  Application  of  the  Fairness 

Doctrine  to  the  Broadcast  of  Paid  An- 
nouncements; rv.  Access  Generally  to 

the  Broadcast  Media  for  the  Discussion 
of  Public  Issues;  and  V.  Application  of 
the  Fairness  Doctrine  to  Political  Broad- 

casts.^ Interested  parties  were  invited  to 
comment  on  any  issue  or  aspect  of  these 
subjects.  We  have  received  and  reviewed 
the  written  comments  of  numerous  par- 

ties representing  the  advertising  and 
broadcasting  Industries,  labor  unions, 
public  interest,  environmental  and  con- 

sumer groups,  law  schools,  and  other  In- 
terested Individuals  and  organizations.' 

Finally,  in  March  1972,  we  devoted  a  full 
week  to  panel  discussions  and  oral  argu- 

ments on  the  issues  raised  in  this  Inquiry. 
Some  fifty  persons  participated  In  the 
panel  discussions  and  about  thirty  addi- 

tional persons  presented  oral  argument 
to  the  Commission.  While  this  Report 
does  not  specifically  address  every  sug- 

gestion which  has  been  raised  in  the  pro- 
ceeding, we  have  given  them  all  careful 

consideration  in  rea/;hing  the  conclusions 
and  policy  judgments  set  forth  herein. 

II.  The  fairness  doctrine  generally — 
A.  Broadcasting  and  free  speech.  3.  We 
believe  that  it  is  appropriate  to  begin  our 
evaluation  of  the  fairness  doctrine  with 
a  consideration  of  the  underlying  pur- 

poses of  the  doctrine  and  its  relationship 
to  freedom  of  si)eech.  In  1949,  we  set 
forth  the  basic  premises  of  the  doctrine 
in  these  terms: 

It  Is  axiomatic  that  one  of  the  most  vital 
questions  of  mass  communication  In  a  de- 

mocracy Is  the  development  of  an  informed 

public  9plnlon  through  the  public  dissemi- 
nation of  news  and  ideas  concerning  the  vital 

public  Issues  of  the  day  •  •  •.  The  Commis- 
sion has  consequently  recognized  the  neces- 
sity for  licensees  to  devote  a  reasonable 

percentage  of  their  broadcast  time  to  the 
presentation  of  news  and  programs  devoted 

'  The  Commission's  first  general  statement 
on  fairness  doctrine  principles  was  set  forth 
In  the  Report  on  Editorializing  by  Broadcast 
Licensees.  13  FCC  1246  (1949).  Brlerty  stated, 
•the  doctrine  Imposes  two  affirmative  respon- 

sibilities on  the  broadcaster;  coverage  of  Is- 
sues of  public  Importance  must  be  adequate 

and  must  fairly  reHect  differing  viewpoints." 
Columbia  Broadcasting  System,  Inc.  v.  Demo- 
crnllc  National  Committee.  412  U.S.  94,  111 
(1973)    (hereinafter  cited  as  BEM). 

'  The  Commission's  First  Report — Handling 
of  Political  Broadcast.  36  FCC  2d  40  (1972), 
was  issued  on  June  22.  1972,  and  dealt  with 
the  issues  raised  In  Part  V  of  the  Inquiry.  A 
copy  of  this  First  Report  Is  attached  hereto 
as  Appendix  A.  We  expedited  consideration 
of  this  portion  of  the  Inquiry  In  order  to 
clarif^  and  treat  the  major  questions  pre- 

sented therein  prior  to  the  1972  general 
election  campaign  period.  We  believe,  how- 

ever, that  It  is  desirable  In  the  context  of 
this  report  to  supplement  our  treatment  of 
tlie  political  fairness  Issues  discussed  In  our 
First  Report. 

"  A  list  of  major  contributors  can  be  found 
In  Appendix  B.  Some  submitting  comments 
after  filing  deadlines  may  not  be  Included 
therein.  Over  20  parties  filed  comments  and/ 
or  replies  In  Part  II:  over  40  parties  filed  In 
Part  HI  (an  additional  71  commenU  were 
received  In  response  to  the  statement  of  the 
Federal  Trade  Commission  In  Part  III) :  more 
than  30  comments  were  filed  In  Part  IV;  and 
approximately  15  commente  In  Part  V. 

to  the  consideration  and  dlscussloB  of  public 
issues  of  interest  In  the  community  served 
by  the  particular  station.  And  we  have  recog- 

nized, with  resi>ect  to  such  programs,  the 
paramount  right  of  the  public  in  s  free 
society  to  be  Informed  and  to  have  presented 
to  It  for  acceptance  or  rejection  the  different 
attitudes  and  viewpoints  concerning  these 
vital  and  often  controversial  Issues  which  are 
held  by  the  various  groups  which  make  up 
the  community.  It  Is  this  right  of  the  public 
to  be  informed,  rather  than  any  right  on  the 
part  of  the  Oovemment,  any  broadcast  li- 

censee or  any  Individual  member  of  the  pub- 
lic to  brocMlcast  his  own  particular  views  on 

any  matter,  which  Is  the  foundation  stone  of 
the  American  system  of  broadcasting.  Report 
on  EdltorUllzlng,  13  FCC  1246,  1249   (1949). 

4.  At  first  appearance,  this  affirmative 

use  of  government  power  to  expand' broadcast  debate  would  seem  to  raise  a 
striking  paradox,  for  freedom  of  speech 
has  traditionally  Implied  an  absence  of 
governmental  supervision  or  control. 
Throughout  most  of  our  history,  the 
principal  function  of  the  First  Amend- 

ment has  been  to  protect  the  free  market- 
place of  Ideas  by  precluding  govern- 
mental Intrusion.  However,  the  continu- 

ing evolution  of  the  media  of  mass 
communications — both  technologically 
and  in  terms  of  concentration  of  con- 

trol— has  led  gradually  to  a  different 
approach  to  the  First  Amendment.  This 
approach — an  afilrmative  one — recog- 

nizes the  responsibility  of  government  in 
maintaining  and  enhancing  a  system  of 
freedom  of  expression.  See  generally  T. 
Emerson,  "The  System  of  Freedom  of 
Expression,"  chapter  XVn  (1970). 

5.  In  the  1949  "Report  on  Editorializ- 
ing," the  Commission  expressed  the  view 

that  a  requirement  that  broadcast  li- 
censees present  contrasting  views  on 

public  issues  was  "within  both  the  spirit 
and  letter  of  the  first  amendment."  13 FCC  at  1956.  This  conclusion  was  based. 
In  large  measure,  on  the  decision  of  the 
Supreme  Court  in  "Associated  Press  v. 
United  States,"  326  U.S.  1  (1945),  which 
concerned  anti-competitive  practices  in 
the  newspaper  industry.  In  that  decision, 
the  Court  emphasized  the  affirmative  as- 

pects of  the  First  Amendment: 
It  would  be  strange  Indeed  however  If  the 

grave  concern  for  freedom  of  the  press  which 
prompted  adoption  of  the  First  Amendment 
should  be  read  as  a  corrunand  that  the  gov- 

ernment was  without  power  to  protect  that 
freedom.  The  Fnrst  Amendment,  far  from 
providing  an  argument  against  application 
of  the  Sherman  Act,  here  provides  powerful 
reasons  to  the  contrary.  That  Amendment 
rests  on  the  assumption  that  the  widest  pos- 

sible dissemination  of  the  Information  from 
diverse  and  antagonistic  sources  U  essential 
to  the  welfare  of  the  public,  that  a  free 
press  Is  a  condition  of  a  free  society.  Surely 
•  conunand  that  the  government  Itself  shall 
not  Impede  the  free  flow  of  Ideas  does  not 
afford  non-governmental  combinations  a  ref- 

uge If  they  Impose  restraints  upon  that  con- 
stitutionally guaranteed  freedom.  326  U.S. 

at  20. 6.  In  the  field  of  broadcasting,  the 
principal  Impediment  to  free  expression 
arises  not  from  any  anti-competitive 
practices,  but  from  the  physical  char- 

acteristics of  the  medium  itself.  Practical 
experience  In  the  early  years  of  radio 

I 
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made  It  obv-ious  that  a  complete  laissez- 
faire  policy  on  ibe  part  of  the  govern- 

ment would  lead  to  the  destruction  of 
effective  radio  communication  and  thus 
to  a  frustration  of  the  basic  goals  of 
the  First  Amendment  For  a  brief  penod 

during  the  nineteen  twenues.  govern- 
ment regulation  of  broadcasuag  was 

virtually  non-existent,  ar.d  broadcasters 
had  the  same  freedom  of  actior.  tradi- 

tionally afforded  the  pub;ishers  of  news- 
papers or  magazines.  The  underlj-ing 

policy  was  that  "anyone  who  will  may 
transmit.  67  Cong  Rec  5479  '1926)  ire- 
marts  of  Congressman  White'.  The  re- 

sults of  this  system  were  disastrous  both 
for  the  broadcasting  Industry  and  for  the 
listening  public: 

Prom  July  1626,  to  February  23.  1927.  when 
Cocgreaa  eoActcd  tin,  Radio  Aci  ol  1927 
almost  300  Dew  radio  stations  vent  on  ttte 
atr.  Tbee*  nev  stations  used  any  frequency 
ttiey  deelred  regardless  of  the  lnt«rferenoe 
tberebT  caused  to  others  Existing  stations 
changed  to  other  frequencies  and  increased 
their  power  aod  hours  <rf  operation  at  will. 
The  rwult  was  confusion  and  chaos  With 
eTerybodT  on  the  air.  nclwdy  could  be  heard. 
PCC  Office  of  Network  Study.  Second  Interim 
Report  on  Ttlevisxn  Ket»ork  Procure  me  at 
65-66    ( 19651 . 

7.  In  1927.  Congress  acted  to  end  the 
cnsls  by  esublishing  an  effective  system 
of  government  licensmg.  It  would  have 
been  unthinkable,  of  course  for  the  gov- 

ernment to  have  been  in  the  business  of 
deciding  who  could  publish  newspapers 
and  magazines  and  »ho  could  not  In 
purely  practical  terms,  however,  it  was 
obvious  that  licensmg  was  essential  to 
the  devdoproent  of  an  effective  system  of 

broadcasting  In  the  case  of  "National 
Broadcasting  Co  v  United  States. "  319 
US.  190  1 1943  '.  the  Supreme  Court  con- 

cluded that,  because  of  the  scarcity  of 
available  Trequer.cie.5  the  licensmg  sys- 

tem established  by  Congress  did  not  vio- 
late the  First  .Amendment.  In  an  opinion 

writt«n  by  Justice  Frankfurter  the  Court 
found  that  the  freedom  of  speech  did  not 
include  the  right  to  use  the  facilities  of 

radio  without  a  license  -  Id  at  227  It 
made  it  clear,  furthermore  that  the 
Commission  was  not  limited  to  the  role 

of  a  "traffic  officer,  policmg  the  wave 
lengths  to  prevent  stations  from  inter- 
fenng  with  each  other  Id  at  215 

"[Tlhe  Act.  the  Court  held,  does  not 
restrict  the  Commission  merely  to  super- 

vision of  the  traffic  It  puts  upon  the 
Commission  the  burden  of  determining 
the  composition  of  that  traffic  Id  at 
215-16  But.  while  the  NBC  case  did 
establish  an  expansive  view  of  Commis- 

sion powers.  It  still  left  a  great  many 
First  Amendment  questions  unanswered 

8  Some  twenty-six  years  later,  in  the 
landmark  decision  in  "Red  Lion  Broad- 
castmg  Co  v  PCC  .  3S5  U  S  367  1969'. 
the  Court  set  forth  a  comprehens;\  e  First 
Amendment  theory  which  vindicated 
both  the  licensing  system  and  the  Com- 

mission's fairness  doctrine  Justice 
WTiite.  writing  for  a  tmanlmous  Court, 
reaffirmed  Justice  Frankfurthers  thesis 
that  because  of  the  scarcity  factor,  li- 

censing was  permissible.'  The  First 
Amendment,  in  the  Court  s  opinion,  did 
not  confer  upon  anjooe  the  right  to 
operate  a  radio  station: 

(I If  ttoere  le  to  be  any  effective  communi- 
cation t>y  radio  only  a  few  can  be  licensed 

and  tiie  reel  must  be  barred  from  the  air- 
ways. It  would  be  strwnge  If  the  First  Amend- 
ment, aimed  at  protecting  and  furthering 

cocnmurucaUons.  prevented  the  government 
from  maJtlng  radio  communication  possible 
by  requiring  Ucenses  to  broadcast  and  by 
limiting  the  number  of  licenses  so  as  r.ot 
to  overcrowd  the  spectrum  Id.  at  389 

It  was  thus  concluded  that  the  basic 
purposes  of  the  F^rst  Amendment  would 

be  undermined  if  there  were  "an  un- 
abridgeable  First  Amendment  right  to 
broadcast  comparable  to  the  right  of 

everj'  individual  to  speak,  write,  or  pub- 
lish •  Id  at  388. 

9  While  the  licensing  sjstem  was  thus 
designed  to  further  First  Amendment  in- 

terests in  the  broadcast  medium,  it  was 
necessary  to  define  those  interests  and 
identify  their  focus  and  means  of  imple- 

mentation '■  Should  the  licensees  chosen 
by  the  government  be  accorded  an  abso- 

lute and  unrestricted  right  to  advance 
their  own  views  to  the  exclusion  of  those 
of  their  less  privileged  fellow  eiuzens? 
Or  should  there  be  some  provision  made 
to  Insure  the  recognition  of  the  First 
Amendment  interests  of  those  atizens 
who  are  of  necessity  denied  the  oppor- 
timity  to  operate  a  broadcasting  station? 
In  language  strikingly  close  to  that  foimd 

in  our  earlier  "Report  on  Editorializing", 
the  Red  Lion  Court  suted  that  "lilt 
Is  the  right  of  the  viewers  and  listeners, 
not  the  right  of  the  broadcasters,  which 

IS  paramount."  Id  at  390  While  private 
businessmen  were  licensed  to  operate 

radio  stations.  ";t;he  people  as  a  whole 
retain  their  interest  m  free  speech  by 
radio  and  their  collective  right  to  have 
the  medium  function  consL-^tently  with 
the  ends  and  purpose  of  the  First  Amend- 

ment "  Ibid  1  emphasis  supplied'.  That 
Amendment,  as  it  has  long  been  recog- 

nized "rests  on  the  assumpuon  that  the 
widest  possible  dissemination  of  mfor- 
matic«i    from   diverse   and    antagonistic 

■  This  scarcity  principle  u  not  predicated 
upon  a  comparison  between  the  number  of 
broadcast  stations  and  the  number  of  dally 
newspapers  in  a  given  marliet  The  true  mea- 

sure of  scarcity  is  In  terms  of  the  number 
of  persons  who  wish  to  broadcast  and.  In 

Justice  White  s  language  there  are  still  'sub- 
stantially more  Individuals  wh^  want  to 

broadcast  than  there  are  frequencies  to  allo- 
cate ■  395  CS    at  388 

-  Professor  Emerson  has  outlined  this  prob- 
lem in  the  following  terms-  '  (olnce  It  is 

assumed  that  a  scarcity  of  broadcasting  facil- 
ities exists  the  next  question  becomes  what 

follows  from  that?  •  •  •  In  purely  common- 
sense  terms  it  would  seem  to  follow  that. 
If  the  goTemroent  must  choose  among  appli- 

cants for  the  same  facilities  It  should  choose 
on  some  sensible  basis  The  only  sensible 
basis  is  the  one  that  best  promotes  the  sys- 

tem of  freedom  of  expression  "  T  Emerson. 
The  System  of  Freedom  of  Expression  663 
(19T0). 

sources  Is  essential  to  the  welfare  of  the 
public  •  •  •.-  Associated  Press  V.  United 
States.  326  U.S.  1.  20  (1945'.  In  this 
respect,- the  purpose  of  the  First  Amend- 

ment Is  not  simply  to  protect  the  speech 
of  particular  individuals,  bin  rather  to 
preserve  and  promote  the  informed  pub- 

lic opinion  which  is  necessary  for  the 
continued  vitality  of  our  democratic 
society  and  institutions.  As  the  Supreme 

Court  has  elsewhere  stated,  "speech  con- 
cerning public  affairs  is  more  than  self- 

.expression;  it  Is  the  essence  of  self- 

government."  "GaiTison  v.  Louisiana." 
379  U.S.  64.  74-5  il964'.  and  ".tlhose 
guarantees  [of  the  First  Amendment; 
are  not  for  the  benefit  of  the  press  so 

much  as  for  the  benefit  of  all  of  us."' "Time.  Inc  ,  v.  Hill-  385  US  374.  389 
11966'. 

10.  In  light  of  this  fundamental  pur- 
pose of  the  First  Amendment  and  the 

paramount  right  of  the  public  to  have 
that  purpose  implemented  m  the  broad- 

cast medium,  it  became  clear  that  the 
license  granted  by  the  government  to  a 
chosen  few  could  not  be  considered  as 
a  privilege  to  ignore  the  problems  which 

beset  the  people  or  •  •  •  exclude  from 
the  airways  anything  but  their  otm  views 

ol  fundamental  questions.'"  395  US  at 
394  As  the  Red  Lion  Court  stated,  "the 
First  Amendment  confers  no  right  on 
licensees  to  prevent  others  from  broad- 

casting on  "their"  frequencies  and  no 
right  to  an  unconditional  monopoly  of 
a  scarce  resource  which  the  Government 

had  denied  others  the  right  to  use  '  395 US  at  391.  Rather,  the  constitutional 
status  of  the  broadcast  licensee  t»as 
identified  in  tlie  following  terms: 

|A|s  far  as  the  First  Ameiidmem  is  con- 
cerned those  who  are  liceused  stand  no  bel- 

ter than  those  to  whom  licenses  are  refu.sed. 
A  license  permits  broadcasting  but  the  Ii- 
cer«ee  has  no  constitutlora!  right  to  be  the 
or.e  who  holds  the  license  or  to  mcnopoltre  a 
r»dlo  frequency  to  the  exclusion  of  this  fel- 

low citizens  There  U  nothing  In  the  First 
Amendment  which  prevenu  the  Oovernmeiit 
from  requiring  a  licer.see  to  share  his  fre- 
qencT  with  others  and  to  conduct  hunvlf 
as  a  proxy  or  fiduciary  with  obligation^  to 
present  those  vlew^  and  voices  which  ar» 
representative  of  his  comrannitr  and  which 
would  otherwise  by  necessity,  be  barred  fntin 
the  airwaves.  Id  at  389 

11.  Thus,  in  the  context  of  the  scarcitv 
of  broadcast  frequencies  and  the  result- 

ing necessity  for  government  licensing 
the  First  Amendment  impells.  rather 
than  prohibits,  governmental  promotion 
of  a  system  which  will  ensure  that  the 
public  will  be  informed  of  the  important 
issues  which  confront  it  and  of  the  com- 
petmg  viewpoints  on  those  i.'^ues  which 
may  differ  from  the  views  held  by  a  par- 

ticular licensee  TTie  purpose  and  foun- 
dation of  the  fairness  doctrine  is  theie- 

foie  that  of  the  First  .Amendment  itself 

"to  preserve  an  uninhibited  marketplace 
of  ideas  m  which  truth  will  ultimately 
prevail,  rather  than  to  countenance  mo- 

nopolization of  that  market,  whether  it 
be  by  the  Government  Itself  or  a  private 
licensee  '   395  U  S   at  390   In  accordance 
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with  this  view  and  theory,  the  Court  in 
Red  Lion  held  that 

It  does  not  violate  the  First  Amendment  to 
treat  licensees  given  the  privilege  of  using 
scarce  radio  frequencies  as  proxies  for  the 
entire  community,  obligated  to  give  suitable 
time  and  attention  to  matters  of  great  public 
concern.  To  condition  the  granting  or  re- 

newal of  licenses  on  a  willingness  to  present 
representative  community  views  on  contro- 

versial Issues  Is  consistent  with  the  ends 
and  purposes  of  those  constitutional  provi- 

sions forbidding  the  abridgment  of  freedom 
of  speech  and  freedom  of  the  press.  395  U.S. 
at  394. 

12.  That  the  government  should  act 
afifirmatively  to  preserve  and  promote 
the  greater  listening  and  viewing  pub- 

lic's First  Amendment  interests  in  broad- 
casting is  a  concept  which  some  quarters 

still  find  difficult  to  accept.  But  while 
arguments  have  been  and  will  continue 
to  be  made  as  to  the  wisdom  of  the  fair- 

ness doctrine  and  its  application  in  par- 
ticular cases,  its  statutory  support"  and 

constitutionality  are  firmly  established. 

BEM,  412  U.S.  94  (1973);  "Red  Lion 
Broadcasting  Co.  v.  FCC,"  395  U.S.  367 (1969). 

13.  Although  the  legality  of  the  fair- 
ness doctrine  is  thus  well-established, 

Chief  Judge  Bazelon  of  the  District  of 
Columbia  Circuit  has  suggested  that  the 

time  has  come  for  "the  Commission  to 
draw  back  and  consider  whether  time 

and  technology  have  so  eroded  the  ne- 
cessity for  governmental  imposition  of 

fairness  obligations  that  the  doctrine 
has  come  to  defeat  its  purposes  in  a  va- 

riety of  circumstances  •  *  •.""Brandy- 
Wine-Main  Line  Radio,  Inc.  v.  FCC," 
473  F.  2d  16,  80  (D.C.  Cir.  1972)  (dis- 

senting opinion).  We  believe,  however, 

that  the  problem  of  scarcity  is  still  vei-y 
much  with  us,  and  that  despite  recent 
advances  in  technology,  there  are  still 

"substantially  more  individuals  who  want 
to  broadcast  than  there  are  frequencies  to 

allocate."  "Red  Lion  Broadcasting  Co.  v. 
FCC,"  395  U.S.  at  388.  The  effective  de- 

velopment of  an  electronic  medium  with 
an  abundance  of  channels  (through  the 
use  of  cable,  or  otherwise)  is  still  very 
much  a  thing  of  the  future.  For  the 
present,  we  do  not  believe  that  it  would 
be  appropriate— or  even  permissible — 
for  a  government  agency  charged  with 
the  allocation  of  the  channels  now  avail- 

able to  ignore  the  legitimate  First 

Amendment  interests  of  the  general  pub- 
lic. We  recognize,  however,  that  there 

exists  within  the  framework  of  fairness 

doctrine  administration  and  enforce- 

ment the  potential  for  imdue   govern- 

"  From  the  earliest  days  of  radio  regulation, 
it  was  recognized  that  a  standard  of  fair- 

ness was  an  essential  element  of  regulation 

In  the  "public  Interest."  Great  Lakes  Broad- 
casting Co  .  3  F.R.C.  Ann.  Rep  32,  33  (1929), 

rev'd  on  other  grounds.  59  App.  D.C.  197, 
37  F.  2d  993.  cert,  dismissed,  281  U.S.  706 
( 1930)  In  1959,  Congress  specifically  amended 
the  Communications  Act  so  as  to  vindicate 
the  Commission's  view  that  fairness  Inhered 
m  the  general  public  Interest  standard  of 
the  Act.  47  use.  section  315(a);  see  Red 
Lion  Broadcasting  Co.  v  FCC,  395  US  at 
380-81. 

mental  interference  in  the  processes  of 
broadcast  journalism,  and  the  (xmcoml- 
tant  diminution  of  the  broadcaster's 
and  the  public's  legitimate  First  Amend- 

ment Interests.  It  Is  with  a  real  sensitiv- 
ity to  this  potential  danger  and  an  equal 

awareness  of  our  responsibilities  to  pro- 
mote the  ends  and  purposes  of  the  First 

Amendment  that  we  have  confronted  the 
task  of  restating  and  reformulating  our 
approach  to  the  fairness  doctrine  and 

the  broadcasters'  obligations  there- 

under.' 

B.  Does  the  fairness  doctrine  inhibit 
broadcast  journalism?  14.  A  number  of 
commentators  have  argued  that.  .In  spite 
of  its  worthy  purposes,  the  actual  effect 
of  the  fairness  doctrine  can  only  be  to 
restrict  and  Inhibit  broadcast  journal- 

ism. Far  from  Inhibiting  debate,  how- 
ever, we  believe  that  the  doctrine  has 

done  much  to  expand  and  enrich  It. 
15.  We  have  already  noted  that, 

stripped  to  its  barest  essentials,  the  fair- 
ness doctrine  involves  a  two-fold  duty: 

(1)  The  broadcaster  must  devote  a  rea- 
sonable percentage  of  this  broadcast 

time  to  the  coverage  of  public  Issues; 
and  (2)  his  coverage  of  these  Issues 
must  be  fair  in  the  sense  that  it  provides 
an  opportunity  for  the  presentation  of 
contrasting  points  of  view.  It  is  impos- 

sible to  believe  that  the  first  of  these 
obligations  could  hamper  broadcast  news 
and  commentary  in  any  way.  While  such 
a  requirement  might  be  viewed  as  a  re- 

striction on  the  broadcaster  as  a  busi- 

nessman, there  is  no  doubt  that  "it  Is  a 
positive  stimulus  to  broadcast  journal- 

ism." Wood,  Electronic  Journalism  127 
(1967). 

16.  We  do  not  believe  that  the  sec- 
ond part  of  the  fairness  doctrine  should 

inhibit  broadcast  journalism  any  more 
than  the  first.  It  has  frequently  been 
suggested,  however,  that  many  broad- 

casters will  avoid  the  coverage  of  con- 
troversial Issues  if  they  are  required  to 

present  contrasting  views.  These  broad- 
casters. It  is  argued,  will  find  the  op- 

posing viewpoints  too  offensive,  or  their 
presentation  too  disruptive  to  their 
broadcast  schedules,  too  expensive  (as- 

suming they  are  unable  to  find  sponsor- 
ship for  the  presentation  of  contrasting 

views) ,  or  simply  too  much  trouble.  Our 

'Judge  Skelly  Wright  of  the  District  ot 
Columbia  Circuit  has  made  the  following  ob- 

servations with  regard  to  the  dWBcultles  in- 
herent In  fairness  regulation : 

"The  problems  of  figuring  out  the  right 
thing  to  do  in  this  area — the  system  that 
will  best  serve  the  public's  First  Amendment Interest — are  enormous.  In  some  areas  of  tihe 
law,  constitutional  values  are  clearly  dis- 

cernible, as  where  one  Is  required  to  bal- 
ance some  right  protected  by  the  Constitu- 
tion against  an  asserted  countervailing  gov- 

ernmental Interest  •  •  *.  1 1  ]  n  some  areas  of 
the  law  It  Is  easy  to  tell  the  good  guys  from 
the  bad  guys.  In  the  current  debate  over 
the  broadcast  media  and  the  First  Amend- 

ment, however,  each  debater  claims  to  be  the 
real  protector  of  the  First  Amendment,  and 
the  analytical  problems  are  much  more  diffi- 

cult than  m  ordinary  constitutional  adjudi- 
cation." Commencement  address.  National 

Law  Center,  Oeorge  Washington  University, 
Washington,  D.C.,.  June  3,  1973. 

first  response  to  tills  argument  Is  that  It 

represents  an  attitude  which  is  'com- 
pletely Inconsistent  with  the  broadcast- 

er's role  as  a  pubUc  trustee." 
17.  TTie  Supreme  Court  In  Red  lion 

considered  the  possibility  th&t  fairness 

principles  might  have  a  "chilling  effect" 
on  broadcast  journalism,  and  found  that this 

posslblUty  Is  at  best  speculative.  The  com- 
munications Industry,  and  In  particular  the 

networks,  have  taken  pains  to  present  con- 
troversial Issues  In  the  pest,  and  even  now 

they  do  not  assert  that  they  Intend  to  aban- 
don their  efforts  In  this  regard.  It  would  be 

better  If  the  PCC's  encouragement  were  never 
necessary  to  Induce  the  broculcasrters  to  meet 
their  re^wnslbUlty.  And  U  experience  with 
the  administration  of  thoee  doctrlnea  In- 

dicates that  they  have  the  net  effect  of  reduc- 
ing rather  than  enharuilng  the  volume  and 

quality  of  coverage,  there  wlU  be  time  enough 
to  reconsider  the  constitutional  implications. 
The  fairness  doctrine  In  the  past  has  had  no 
such  oveirall  effect.  396  XJS.  at  303. 

In  the  years  since  Red  Lion  was  decided, 
we  have  seen  no  credible  evidence  that 

our  policies  have  in  fact  had  "the  net 
effect  of  reducing  rather  than  enhancing 

the  volume  and  quality  of  coverage." 
la.  In  evaluating  the  possible  Inhibi- 

tory effect  of  the  fairness  doctrine,  it  is 
appropriate  to  consider  the  specifics  of 
the  doctrine  and  the  procedures  employed 
by  the  Commission  in  Implementing  it. 
When  a  licensee  presents  one  side  of  a 
controversiaJ  issue  he  Is  not  required  to 
provide  a  fonun  for  opposing  views  on 
that  same  program  or  series  of  programs. 
He  is  simply  expected  to  make  a  provision 
for  the  opposing  views  in  his  overall  pro- 

gramming. Further,  there  Is  no  require- 
ment that  any  precisely  equal  balance 

of  views  be  achieved,  and  all  matters 
concerning  the  particular  opposing 
views  to  be  presented  and  the  appro- 

priate spokesmen  and  format  for  their 

presentation  are  left  to  the  licensee's 
discretion  subject  only  to  a  standard  of 
reasonableness  and  good  faith. 

19.  As  a  matter  of  general  procedure, 
we  do  not  monitor  broadcasts  for  possible 
violations,  but  act  on  the  basis  of  com- 

plaints received  from  Interested  citizens. 
These  complaints  are  not  forwarded  to 
the  licensee  for  his  comments  unless 

they  present  prima  facie  evidence  of  a 
violation.  Allen  C.  Phelps,  21  FCC  2d  12 

(1969).  Thus,  broadcasters  are  not  bur- 
dened with  the  task  of  answering  Idle 

•  We  concur  with  the  views  expressed  on 

this  subject  by  former  Commission^'  Cox several  years  ago: 

"(ajs  a  trustee  for  the  public,  a  broad- 
caster, must  use  his  facilities  to  enlighten 

the  public  about  the  critical  Issues  which  It 
faces,  and  this  obviously  requires  substantial 
effort  and  may  Involve  presenting  some  view- 

points with  which  the  licensee  totally  dis- 
agrees. But  so  long  as  he  Is  permitted  to 

express  bis  own  view  editorially  with  respect 
to  the  matters  discussed  and  Is  allowed  to 
choose  the  formats  to  be  employed  and  the 
spokesmen  for  the  respective  positions,  he 
cannot.  It  seems  to  me,  claim  that  his  free- 

dom to  report  and  analyze  the  news  has  been 
Impaired."  Cox,  The  FCC  and  the  Future 
of  Broadcast  Journalism  In  Survey  of  Broad- 

cast Journalism   1969-1970  at   116. 

i 
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or  capricious  complaints.  By  way  of  illus- 
tration, the  Commission  received  some 

2.400  fairness  complaints  in  fiscal  1973. 
only  94  of  which  were  forwarded  to 
licensees  for  their  comments. 

20.  While  there  may  be  occasional  ex- 
ceptions, we  find  it  difficult  to  believe  that 

these  policies  add  significantly  to  the 
overall  administrative  burdens  Involved 
in  operatng  a  broadcast  station.  It  Is 
obvious  that  any  form  of  governmental 
regulation  wiU  impose  certain  costs  or 
burdens  of  administration  on  the  in- 

dustry aSected.  The  point  is  not  whether 
some  burden  Is  Involved,  but  rather 
whether  that  burden  is  justified  by  the 
public  interest  objective  embodied  in  the 
regulation.  Broadcasters  are  licensed  to 
act  as  trustees  for  a  valuable  public  re- 

source and.  In  view  of  the  public's  para- 
mount right  to  be  informed,  some  admin- 

istrative burdens  must  be  Imposed  on 
the  licensee  in  this  area.  These  burdens 

simply  "nm  with  the  territory."  Further- 
more, any  licensee  who  might  be  dis- 

couraged by  such  a  burden  will  have  to 

take  Into  account  this  Commission's  re- 
quirement that  he  must  provide  a  forum 

for  the  discussion  of  public  issues.  The 
Supreme  Court  has  made  It  clear  and  It 

should  be  reemphaslzed  here  that  "if 
present  licensees  should  suddenly  prove 
timorous,  the  Commission  is  not  power- 

less to  insist  that  they  give  adequate  and 

fair  attention  to  public  issues.  "Red  Uon 
Broadcasting  Co.  v.  FCC,"  395  US.  at 393. 

C.  The  specifics  of  the  tairness  doc- 
trine. 21.  In  developing  and  Implementmg 

the  fairness  doctnne  it  has  never  been 
our  Intention  to  force  licensees  to  con- 

form to  anj-  single,  preconceived  notion 
of  what  constitutes  the  "ideal "  in  broad- 

cast journalism.  Our  purpose  has  merely 
been  to  establish  general  guideUnes  con- 

cerning minimal  standards  of  fairness. 
We  firmly  believe  that  the  publics  need 
to  be  Informed  can  best  be  served 
through  a  system  in  which  the  individual 
broadcasters  exercise  wide  journalistic 

discretion,  and  In  which  government's role  is  limited  to  a  determination  of 
whether  the  licensee  has  acted  reason- 

ably and  in  good  faith  Fairness  Doctnne 
Primer  40  FCC  598.  599  (1964i.  In  tlii.s 
regard,  we  are  still  convinced  that 
there  can  be  no  one  kll  embracing  formula 
whicli  llcense«8  can  hope  to  apply  to  Insure 
the  fair  and  balanced  presenUUon  of  all  pub- 

lic issues  Different  issues  will  inevitably  re- 
quire diflercnt  techniques  of  presentation 

and  production  The  licensee  wlU  in  each  in- 
stance be  called  upon  to  exercise  his  best 

judgment  and  good  sense  in  determining 
what  subjects  should  be  considered,  the  par- 

ticular format  of  the  programs  to  be  devoted 
to  each  subject,  the  different  shades  of  opin- 

ion to  be  preeenled.  and  the  spokesmen  for 
each  point  of  view.  Report  on  Editorlaluing. 
13  FCC   1246.  1261    (1949). 

22.  It  Is  obvious  that  under  this  methdd 

of  handling  fairness,  many  questionable 
decisions  by  broadcast  editors  may  go 
uncorrected.  But.  In  our  judgment,  this 

approach  represents  the  most  appropri- 

ate way  to  achieve  "robust,  wide  open 

debate"  on  the  one  hand,  while  avoiding 
the  dangers  of  censorship  and  pervasive 

supervision  "  by  the  government  on  the 
other.  "Banzhaf  v.  FCC,"  405  F.  2d  1082, 
1095  (DC.  Cir.  1968,'.  cert,  denied  sub 

nom.  "Tobacco  Institute  v.  FCC. "  396 
U.S.  842  <1969).  In  this  respect,  we  are 
not  unmindful  of  the  dangers  alluded  to 
by  the  Court  in  BEM : 

Congress  appears  to  have  concluded  •  •  • 
that  of  these  two  choices — private  or  official 
censorship — Government  censorship  would 
be  the  most  pervasive,  the  most  self-serving, 
the  most  difficult  to  restrain  and  hence  the 
one  most  to  be  avoided   412  D  S.  94  at  105. 

We  therefore  j  .cognize  that  reaching 
a  determination  as  to  what  particular 

policies  will  best  serve  the  public's  right 
to  be  Informed  is  a  task  of  "great  deli- 

cacy and  difficulty,"  and  that  the  Com- 
mission must  contmually  walk  a  "tight- 

rope" between  saying  too  much  and  say- 
ing too  little  Id.  at  102.  117.  However,  we 

also  beheve  that  this  Commission  has  a 

clear  res[x>nsibility  and  obligation  to  as- 
sume this  task. 

1.  Adequate  time  for  the  discusiion  of 
public  issues.  23.  The  first,  and  most 
basic,  requirement  of  the  fairness  doc- 

trine is  that  it  establishes  an  "affirma- 
tive responsibility  on  the  part  of  broad- 
cast licensees  to  provide  a  reasonable 

amount  of  time  for  the  presentation  over 
their  facilities  of  programs  devoted  to 
the  discussion  and  consideration  of  pub- 

lic issues  •  •  •"  "Report  on  Editonaliz- 
iag."  13  FCC  at  1249.  Determining  what 
constitutes  a  "reasonable  amount  of 
time"  Is — like  so  many  other  program- 

ming questions — a  responsibility  of  the 
individual  broadcast  licensee.  It  is  the 
individual  broadcaster  who.  after  evalu- 

ating the  needs  of  his  particular  commu- 

nity, "must  determine  what  percentage 
of  the  limited  broadcast  day  should  ap- 

propriately be  devoted  to  news  and  dis- 
cussion or  consideration  of  public  issues, 

rather  than  to  other  legitimate  services 

of  radio  broadcasting  •  •  *   '  Id.  at  1247. 
24.  In  reviewing  the  adequacy  of  the 

amoimt  of  a  licensees  public  Issue  pro- 
gramming, we  will,  of  course,  limit  our 

inquiry  to  a  determination  of  its  reason- 
ableness. We  wish  to  make  it  plain,  how- 

ever, that  we  have  allocated  a  veo'  large 
share  of  the  electromagnetic  spectrum 
to  broadcasting  chiefly  because  of  our 
belief  that  this  medium  can  make  a  great 
contribution  to  an  informed  public 

opmion.  See  "Democratic  National  Com- 
mittee," 25  FCC  2d  216.  222  (1970i.  We 

are  not  prepared  to  allow  this  purpose  to 
be  frustrated  by  broadcasters  who  con- 

sistently ignore  their  public  interest  re- 

sponsibilities. Indeed,  "we  regard  strict 
adherence  to  the  fairness  doctrine  " — in- 
cludmg  the  affirmative  obligation  to  pro- 

vide coverage  of  issues  of  public  impor- 
tance— "as  the  single  most  important 

requirement  of  operation  in  the  public  in- 

terest— the  sine  qua  non'  for  grant  of  a 
renewal  of  license  "  "Committee  for  the 
Fair  Broadca.ning  of  Controversial  Is- 

sues.' 25  FCC  2d  283.  292  ( 1970) . 
25.  The  Individual  broadcaster  Is  also 

the  person   who  must  select  or  be  respon- 

sible for  the  selection  of  the  particular 
news  items  to  be  reported  or  the  partic- 

ular local.  State,  national  or  interna- 
tional issues  or  questions  of  public  Inter- 

est to  be  considered  •  *  *."  "R^jort  on 
Editorialinng.'  13  FCC  at  1247.'  We  have. 
in  the  past,  indicated  that  some  Issues  are 
so  critical  or  of  such  great  public  Im- 

portance that  it  would  be  unreasonable 
for  a  licensee  to  ignore  them  completely. 
See  Gary  Soucie  (Friends  of  the  Earth), 
24  FCC  2d  743,  750-51  (1970).  But  such 
sUtements  on  our  part  are  the  rare  ex- 

ception, not  the  rule,  and  we  have  no  in- 
tention of  becoming  involved  in  the  selec- 

tion of  issues  to  be  discussed,  nor  do  we 
expect  a  broadcaster  to  cover  each  and 
every  important  issue  which  may  arise  In 
his  community. 

26.  We  wish  to  emphasize  that  the  re- 
sponsibility for  the  selection  of  program 

material  is  that  of  the  individual  Ucetisee. 

That  responsiblUty  "can  neither  be  dele- 
gated by  the  licensee  to  any  network  or 

other  person  or  group,  or  be  unduly  fet- 
tered by  contractual  arrangements  re- 

stricting the  licensee  In  his  free  exercise 

of  his  independent  Judgments."  "Report 
on  Editorializing."  13  FCC  at  1248.  We 
believe  that  stations,  In  carrying  out  this 
responsibility,  should  be  alert  to  the  op- 

portunity to  complement  network  offer- 
ings with  local  programming  on  these  is- 

sues, or  with  sjTidicated  programming. 
2.  A  reasonable  ovpcrrtunity  for  oppos- 

ing viewpoints.  27.  The  usual  fairness 
complaint  does  not  Involve  an  allegation 
that  the  licensee  has  not  devoted  suffi- 

cient time  to  the  discussion  of  public  Is- 
sues. Rather.  It  concerns  a  claim  that  the 

licensee  has  presented  one  viewpoint  on  a 

"controversial  issue  of  public  Impor- 
tance" and  has  failed  to  afford  a  "reason- 

able opportunity  for  the  presentation  of 
contrasting  viewixjints " 

28.  It  has  frequently  been  suggested 
that  individual  stations  should  not  be 
expected  to  present  opposing  points  of 
view  and  that  it  should  be  sufficient  for 
the  licensee  to  demonstrate  that  the 
opposing  viewpoint  has  been  adequately 
presented  on  another  station  in  the  mar- 

ket or  in  the  print  media.  See  WSOC 
Broadcasting  Co  ,  17  P  ft  P  Radio  Reg. 
548,  550  <1958>.  While  we  recognize  that 
citizens  receive  Information  on  public 
issues  from  a  variety  of  sources,  other 
considerations  require  the  rejection  of 

this  suggestion.  First.  In  amending  sec- 
tion 315' ai  of  the  Communications  Act 

In  1959.  Congress  gave  statutory  ap- 
proval to  the  fairness  doctrine.  Including 

the  requirement  that  broadcasters  them- 

selves provide  an  opportunity  for  oppos- 
ing viewpoints  See  BEM.  412  US  at  110. 

•  Ordinarily,  the  problems  which  are  Identi- 
fied by  a  station's  ascertainment  oX  Its  com- 

munity's needs  and  Interests  wouid  be  fea- 
tured prominently  Ui  the  list  of  public  issues 

selected  by  the  station  for  program  coverage. 
See  generally.  Primer  on  Ascertainment  of 
Ootnmunlty  Problecus  by  Broadcast  Appli- 

cants. 20  FCC  2d  650  ( 1871 ) 
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note  8.'°  Second,  It  would  be  an  admin- 
istrative nightmare  for  this  Commission 

to  attempt  to  review  the  overall  coverage 
of  an  issue  in  all  of  the  broadcast  sta- 

tions and  publications  in  a  given  market. 
Third,  and  perhaps  most  importantly, 
we  believe  that  the  requirement  that 
each  station  provide  for  contrasting 
views  greatly  increases  the  likelihood 
that  individual  members  of  the  public 
will  be  exposed  to  varying  points  of  view. 
The  fairness  doctrine  will  not  insure  per- 

fect balance  in  debate  and  each  station 

is  not  required  to  provide  an  "equal" 
opportunity  for  opposing  views.  Further- 

more, since  the  fairness  doctrine  does 
not  require  balance  in  individual  pro- 

grams or  series  of  programs,  but  only  In 
a  station's  overall  programming,  there  is no  assurance  that  a  listener  who  hears 
an  Initial  presentation  will  also  hear  a 
rebuttal.  Compare  47  U.S.C.  396(g)(1) 
<A).  However,  if  all  stations  presenting 
programming  relating  to  a  controversial 
issue  of  public  importance  make  an 
effort  to  round  out  their  coverage  with 
contrasting  viewpoints,  these  various 
points  of  view  will  receive  a  much  wider 
public  dissemination.  This  requirement, 
of  course,  in  no  way  prevents-a  station 
from  presenting  its  own  opinions  in  the 
strongest  terms  possible. 

a.  What  is  a  "controversial  issue  of 
jmblic  importance"?.  29.  It  has  fre- 

quently been  suggested  that  the  Com- 
mission set  forth  comprehensive  guide- 

lines to  aid  interested  parties  in 
recognizing  whether  an  Issue  Is  "con- 

troversial" and  of  "public  importance." 
However,  given  the  limitless  number  of 
potential  controversial  Issues  and  the 
varying  circumstances  in  which  they 
might  arise,  we  have  not  been  able  to 
develop  detailed  criteria  which  would  be 
appropriate  in  all  cases.  For  this  very 
practical  reason,  and  for  the  reason  that 
our  role  must  and  should  be  limited  to 
one  of  review,  we  will  continue  to  rely 
heavily  on  the  reasonable,  good  faith 
judgments  of  our  licensees  in  this  area. 

30.  Some  general  observations  how- 
ever, are  in  order.  First  of  all.  It  Is 

obvious  that  an  Issue  is  not  necessarily 
a  matter  of  significant  "public  Impor- 

tance" merely  because  it  has  received 
broadcast  or  newspaper  coverage.  "Our 
daily  papers  and  television  broadcasts 
alike  are  filled  with  news  items  which 
good  journalistic  judgment  would 
classify  as  newsworthy,  but  which  the 
same  editors  would  not  characterize  as 
containing  important  controversial 
public  issues."  Healey  v.  FCC.  460  F.2d 
917.  922   (D.C.  Cir.   1972).  Nevertheless, 

'••  One  United  States  Senator  has  proposed 
that  It  might  be  desirable  to  apply  the  fair- 

ness doctrine  only  where  less  than  four 
broadcast  signals  are  received  In  a  given 
area.  See  119  Cong.  Rec.  S20358-fl2  (Novem- 

ber 14.  1973)  (remarks  of  Senator  Ervln) .  We 
believe  that  such  a  proposal  Is  clearly  beyond 
our  statutory  authority.  However,  It  may  be 
appropriate  at  some  future  date  to  examine 
the  possibility  of  a  different  application  of 
the  fairness  doctrine  to  new  technologies  of 
electronic  communication  or  of  a  different 
application  in  broadcast  markets  of  varying 
size. 

the  degree  of  media  coverage  is  one 
factor  which  clearly  should  be  taken  into 
account  in  determining  an  Issue's  Im- 

portance. It  is  also  appropriate  to  con- 
sider the  degree  of  attention  the  Issue 

has  received  from  government  officials 
and  other  community  leaders.  The  prin- 

cipal test  of  public  importance,  however, 
is  not  the  extent  of  media  or  governmen- 

tal attention,  but  rather  a  subjective 
evaluation  of  the  impact  that  the  issue  Is 
likely  to  have  on  the  community  at 
large."  If  the  Issue  Involves  a  social  or 
political  choice,  the  licensee  might  weU 
ask  himself  whether  the  outcome  of  that 
choice  will  have  a  significant  impact  on 
society  or  its  institutions.  It  appears  to 
us  that  these  judgments  can  be  made 
only  on  a  case-by-case  basis. 

31.  The  question  of  whether  an  Issue 
Is  "controversial"  may  be  determined  in 
a  somewhat  more  objective  maimer. 
Here,  It  Is  highly  relevant  to  measure  the 
degree  of  attention  paid  to  an  issue  by 
government  officials,  community  leaders, 
and  the  media.  The  licensee  should  be 
able  to  tell,  with  a  reasonable  degree  of 
objectivity,  whether  an  Issue  Is  the  sub- 

ject of  vigorous  debate  with  substantial 
elements  of  the  community  in  opposition 
to  one  another.  It  is  possible,  of  course, 
that  "programs  Initiated  with  no 
thought  on  the  part  of  the  licensee  of 
their  possible  controversial  nature  will 
subsequently  arouse  controversy  and  op- 

position (rf  a  substantial  nature  which 
will  merit  presentation  of  opposing 
views."  Report  on  Editorializing.  13  FCC 
at  1251.  In  such  circumstances.  It  would 
be  appropriate  to  mtike  provision  for 
opposing  views  when  the  opposition  be- 

comes manifest. 
b.  What  specific  issue  has  been  raised? 

32.  One  of  the  most  difficult  problems 
involved  in  the  administration  of  the 
fairness  doctrine  Is  the  determination 
of  the  specific  Issue  or  Issues  rEiised  by  a 
particular  program.  This  would  seem  to 
be  a  simple  task,  but  in  many  cases  It 
is  not.  Frequently,  resolution  of  this 
problem  can  be  of  decisional  Importance. 
See,  e.g..  David  C.  Green.  24  FCC  2d 
171  (1970);  WCBS-TV.  9  FCC  2d  921. 
938    (1967). 

33.  This  determination  is  complicated 
by  the  fact  that  it  Is  frequently  made 
without  the  benefit  of  a  transcript  or 
tape  of  the  program  giving  rise  to  the 
complaint.  Hence,  it  is  necessary  in  such 
cases  to  rely  on  the  recollections  of  sta- 

tion employees  and  listeners.  While  the 
availability  of  an  accurate  transcript 
would  facilitate  the  determination  of  the 
issue  or  issues  raised.  It  would  not  In 
many  cases  clearly  point  up  those  Issues. 
This  is  true  because  a  broadcast  may 
avoid  explicit  mention  of  the  ultimate 
matter  in  controversy  and  focus  instead 
on  assertions  or  arguments  which  sup- 

"  In  this  regard,  we  note  that  the  fairness 
doctrine  was  not  designed  for  the  puipoe©  of 
providing  a  forum  for  the  discussion  of  mere 
private  disputes  of  no  consequence  to  tlio 
general  public.  Rather,  its  purpose  Is  to  In- 

sure that  the  public  will  be  adequately  In- 
formed on  matters  of  Importance  to  zpsjor 

segments  of  the  community. 

port  one  side  or  the  other  on  that  ulti- 
mate Issue.  This  problem  may  be  Illus- 

trated by  reference  to  a  hypothetical 
broadcast  which  takes  place  during  the 
course  of  a  heated  community  debate 
over  a  school  bond  issue.  The  broadcast 
presents  a  spokesman  who  forcefully  as- 

serts that  new  school  construction  is 
urgently  needed  and  that  there  Is  also  a 
need  for  substantial  Increases  In  teach- 

ers' salaries,  both  principal  argiiments 
advEinced  by  proponents  of  the  bond 
issue.  The  spokesman,  however,  does  not 
explicitly  mention  or  advocate  passage  of 
the  bond  issue.  In  this  case,  the  licensee 
would  be  faced  with  a  need  to  determine 
whether  the  spokesman  had  raised  the 
Issue  of  whether  the  school  bonds  should 
be  authorized  (which  is  controversial) .  or 
whether  he  had  merely  raised  the  ques- 

tion of  whether  present  school  facilities 
and  teacher  salaries  are  adequate  (which 
might  not  be  at  all  controversial) . 

34.  In  answering  this  question,  we 
would  expect  a  licensee  to  exercise  his 
good  faith  judgment  as  to  whether  the 
spokesman  had  In  an  obvious  and  mean- 

ingful fashion  presented  a  position  on 
the  ultimate  controversial  issue  of 
whether  the  school  bond  Issue  should 

be  approved."  The  licensee's  Inquiry 
should  focus  not  on  whether  the  state- 

ment bears  some  tangential  relevance 
to  the  school  bond  question,  but  rather 
on  whether  that  statement,  in  the 
context  of  the  ongoing  community 
debate.  Is  so  obviously  and  substan- 

tially related  to  the  school  bond  Is- 
sue as  to  amount  to  advocacy  of  a  posi- 

tion on  that  questlMi.  If.  for  example, 
the  arguments  and  views  expressed  over 
the  air  closely  parallel  the  major  argu- 

ments advanced  by  partisans  on  one  side 
or  the  other  of  the  public  debate  it  might 
be  reasonable  to  conclude  that  there  had 
been  a  presentation  on  one  side  of  the 
ultimate  issue,  i.e..  authorization  of  the 
school  bonds.  Obviously,  licensees  in 
specific  cases  may  differ  in  their  answers 

to  this  inquiry.  If  a  licensee's  determina- tion Is  reasonable  and  arrived  at  in  good 
faith,  however,  we  will  not  disturb  It.  Cf .. 
Media  Access  Project  (Georgia  Power). 
44  FCC  2d  755  (1973). 

35.  Before  leaving  this  subject,  we 
wish  to  make  it  clear  that  a  fairness  re- 

sponse is  not  required  as  a  result  of  oCf- hand  or  insubstantial  statements.  As  we 

have  stated  In  the  past,  "fa]  poUcy  of 
requiring  fairness,  statement  by  state- 

ment or  inference  by  inference,  with  con- 
stant Governmental  Intervention  to  try 

to  Implement  the  policy,  would  simply  be 
inconsistent  with  the  profound  national 
commitment  to  the  principle  that  debate 

on  public  issues  should  be  'uninhibited, 
robust,  wide -open'  (New  York  Times  Co. 
v.  Sullivan.  376  U.S.  254.  270) ."  National 
Broadcasting  Co.  (AOPA  complaint) .  25 
FCC  2d  735.  736-37  (1970). 

c.  What  is  a  "reasonable  opportunity" 
for  contrasting  viewpoints?  36.  As  noted 

above,    the   Commission's   first   task   in 

"  See  discussion  of  the  application  of  this 
standard  to  "edltorUl"  advertising  In  Part 
m.  lnfr». 
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handling  a  typical  laiiness  coiiiplaiiu  is 

to  review  the  licensee's  deteiniinalion  as 
to  whether  the  issue  specified  in  the  com- 

plaint or  the  Commission's  inquiry  has 
actually  been  raised  in  the  licensee's  pro- 

gramming. Secondly,  we  must  review  the 

licensee's  determination  of  whether  that 
issue  Is  "controversial"  and  of  "public 
importance."  If  these  questions  are 
answered  in  the  affirmative,  either  by 
admission  of  the  licensee  or  by  our  deter- 

mination upon  review,  we  must  then  de- 
termine whether  the  licenseiP  has  afford- 

ed a  "reasonable  opportunity"  in  his 
overall  programming  for  the  presenta- 

tion of  contrasting  points  of  view. 

37.  The  first  point  to  be  made  with 
regard  to  the  obligati<5n  to  present  con- 

trasting views  IS  that  it  cannot  be  met 

"merely  through  the  adoption  of  a  gen- 
eral policy  of  not  refusing  to  broadcast 

opposing  views  where  a  demand  is  made 
of  the  station  for  broadcast  time"  Re- 

port on  Editorializing.'  13  FCC  at  1251. 
The  licensee  has  a  duty  to  play  a  con- 

scious and  positive  role  in  encouraging 

the  presentation  of  opposing  viewpoints  ' 
We  do  not  believe,  however,  that  it  is 
necessary  for  the  Commission  to  estab- 

lish a  formula  for  all  broadcasters  to  fol- 
low In  their  efforts  to  find  a  spokesman 

for  an  opposing  viewpoint.  As  we  stated 

tn  "Mid-Florida  Television  Corp ."  40 
FCC  620  (1964): 

The  mechanics  of  achieving  fairness  wUl 
necessarily  vary  with  the  circumstances,  and 
It  Is  within  the  discretion  of  each  licensee, 
acting  In  good  faith,  to  choose  an  appropriate 
method  of  implementing  the  policy  to  aid 
and  encourage  expression  of  contrasting 
viewpoints.  Our  experience  Indicates  that  li- 

censees have  chosen  a  variety  of  methods, 
and  often  combinations  of  various  methods. 
Thus,  some  licensees,  where  they  know  or 
have  reason  to  believe  that  a  responsible  In- 

dividual or  -group  within  the  community 
holds  a  contrasting  viewpoint  with  respect  to 
a  controversial  Issue  presented  or  to  be  pre- 

sented, communicate  to  such  an  Individual 
or  group  a  specinc  offer  of  the  use  of  their 
facilities  for  the  expression  of  contrasting 
opinion,  and  send  a  copy  or  summary  of 
material  broadcast  on  the  Issue  Other  llcens- 

"Thls  duty  Includes  the  obligation  defined 
In  Cullman  Broadcasting  Co  .  40  PCC  576.  577 
(1963): 
"where  the  licensee  has  chosen  to  broadcast 
a  sponsored  program  which  for  the  first  time 
pre  ente  one  side  of  a  controversial  Issue,  has 
not  presented  (or  does  not  plan  to  present) 
contrasting  viewpoints  In  other  program- 

ming, and  has  been  unable  to  obuin  paid 
sponsorship  for  the  appropriate  presentation 
of  the  opposing  viewpoint  or  viewpoints,  he 
cajinot  reject  a  presentation  otherwise  sulU- 
ble  to  the  licensee — and  thus  leave  the  public 
vinlnformed — on  the  ground  that  he  cannot 
obUln  paid  sponsorship  for  that  presenta- 

tion." (emphasis  In  original) . 
W*  do  not  believe  that  the  passage  of  lime 
since  Cullman  was  decided  has  in  any  way 
diminished  the  Importance  and  necessity  of 
this  principle  If  the  public  s  right  to  be  In- 

formed of  the  contrasting  views  on  contro- 
versial Issues  is  to  be  truly  honored,  broad- 
casters must  provide  the  forum  for  the  ex- 

pression of  thos*  viewpoints  at  their  own 
expense   if   paid  sponsorship   Is   unavailable. 

ees  coiisuli  \nU»  conimuniiy  leaders  as  to  who 
might  t>e  an  appropriate  individual  or  group 
for  such  a  purpose  StUl  others  announce  at 
the  beginning  or  ending  (or  both)  of  pro- 

grams presenting  oplmons  on  controversial 
issues  that  opportunity  will  be  made  avail- 

able for  the  expression  of  contraiting  views 
upon  request  by  respontible  representatives 
of  such  views.  Id  at  621. 

If  a  licensee  fails  to  present  an  opposing 
viewpoint  on  the  ground  that  no  appro- 

priate spokesman  is  available,  he  should 
be  prepared  to  demonstrate  that  he  has 
made  a  diligent,  good-faith  effort  to 
communicate  to  such  potential  spokes- 

men his  willingness  to  present  their 
views  on  the  issue  or  issues  presented. 
Columbia  Broadcasting  System,  Inc  .  34 
FCC  2d  773  (1972).  There  may  well  be 
occasions,  particularly  in  cases  involv- 

ing major  issues  discus.';ed  in  depth, 
where  such  a  showing  should  Include 
specific  offers  of  response  time  to  appro- 

priate individuals  in  addition  to  general 

over-the-air  announcements." 
38.  In  making  provision  for  the  airing 

of  contrasting  viewpoints,  the  broad- 
caster should  t*  alert  to  the  possibility 

that  a  particular  issue  may  involve  more 
than  two  opposing  viewpoints.  Indeed, 
there  may  be  several  Important  view- 

points or  shades  of  opinion  which  war- 

rant broadcast  coverage  '■ 39.  In  deciding  which  viewpoints  or 
shades  of  opinion  &re  to  be  presented, 
licensees  should  employ  a  standard  simi- 

lar to  that  used  to  (ieclde  which  pobtical 
parties  or  candidates  represent  a  view- 

point of  sufficient  Importance  to  deserve 
coverage.  As  we  stated  in  Lawrence  M.  C. 

Smith,  40  FCC  549  (1963),  the  broad- 
caster <  m  programs  not  covered  by  the 

"equal  time  "  requirement  of  47  U  S  C. 
section  315)  Is  ̂ ot  expected  to  present 

the  views  of  all  political  parties  no  mat- 

■<  In  a  notice  of  Inquiry  and  notice  of  pro- 
posed rulemaking  In  Docket  No.  18SS9,  33 

FCC  3d  37,  we  proposed  the  adoption  of 
specUlc  procedures  to  be  followed  under  cer- 

tain circumstances  In  seekJug  an  opposition 
spokaeman.  We  believe,  however,  that  the 
policy  set  forth  above  adequately  covers  all 
situations,  and  consequently  that  It  Is  now 
appropriate  to  terminate  that  proceeding 
"One  student  commentator  has  outlined 

this   problem    In   the   following   terms: 
"A  principal  purpose  of  the  fairness  doc- 

trine Is  to  educate  the  public  on  the  oiajor 
alternatives  Available  to  It  In  making  social 
choices  •  *  *  Acknowledging  that  there  Is 
a  'spectrum'  of  opinion  on  many  Issues.  It Is  nonetheless  true  that  there  are  often 

clearly  definable  'colors'  m  the  spectrum, 
even  though  the  points  at  which  they  blend 
Into  one  another  may  be  unclear  The  con- 

troversy concerning  American  poUcy  In 
Indochina  is  Ulustratlve.  The  alternatives 

(prior  to  America's  withdrawal  from  the  war) 
lnclude|d|  mcreaslng  military  activity, 
maintaining  the  (then)  present  level  of  com- 

mitment, a  phased  withdrawal  and  an  Im- 
mediate withdrawal  It  might  be  argued  that 

any  licensee  who  does  not  present  some  cov- 
erage of  at  least  these  views  has  failed  to 

educate  the  public  about  the  major  policy 
alternatives  available."  Note.  The  FCC  Fair- 

ness Doctrine  and  Informed  Social  Choice.  8 
Harv    J    Legts    333    361-52  (1971) 

ter  how  small  or  insignificant,  but 
rather: 

the  licensee  would  be  caUed  upon  to  make 
a  good  faith  Judgment  as  to  whether  tbere 
can  reasonably  be  said  to  be  a  need  or  Inter- 

est In  the  community  calling  for  some  pro- 
vision of  announcement  time  to  these  other 

parties  or  candidates  and.  If  so,  to  determine 
the  extent  of  that  Interest  or  need  and  the 
appropriate  way  to  meet  It.  40  FCC  at  650. 

In  evaluating  a  "spectrum"  of  contrast- 
ing viewpoints  on  an  issue,  the  licensee 

should  make  a  good  faith  effort  to  Iden- 
tify the  major  viewpoints  and  shades  of 

opinion  being  debated  in  the  community, 
and  to  make  a  provision  for  their  pre- 

sentation. In  many,  or  perhaps  most, 
cases  It  may  t>e  possible  to  find  that  only 
two  viewpoints  are  significant  enough  to 

warrant  broadcast  coverage."  However, 
other  issues  may  involve  a  range  of 
markedly  different  and  Important  policy 
alternatives.  In  such  circumstances,  the 
broadcaster  must  make  a  determination 

as  to  which  shades  of  opinion  are  of  stilB- 
cient  public  Importance  to  warrant  cov- 

erage, and  also  the  extent  and  nature  of 
that  coverage. 

40.  The  question  of  the  rtasonableness 
of  the  opportunity  for  opposing  view- 

points goes  considerably  deeper,  however, 
than  a  mere  finding  that  some  provision 
has  been  made  for  the  opposing  view- 

points. Inde«d,  It  has  frequently  been 
suggested  that  the  wide  discretion  af- 

forded the  license*  in  selecting  a  reply 
spokesman  and  forma.t  may  undermine 
any  possibility  that  treatment  of  the  op- 

position view  will  tM  either  reasonable 
or  fair.  Accordingly,  It  has  been  argued 
that  the  Commission  should  promulgate 
regulations  establishing  standards  for 
the  selection  of  an  appropriate  reply 

spokesman  and  format.  'We  believe,  how- 
ever, that  it  should  b«  adequat«  to  remind 

licensees  that  they  have  a  duty  not  "  'to 
stack  the  cards'  by  a  deliberate  selection 
of  spokesmen  for  opposing  points  of  view 
to  favor  one  viewpoint  at  the  expense  ol 

the  other   Report  on  Editorialis- 
ing." 13  PCC  at  1253.  In  the  final  analy- 

sis, fairness  must  be  achieveit  "not  by 
the  exclusion  of  particular  views  because 
of  •  •  •  the  forcefulnees  with  which 
the  view  Is  enpressed,  but  by  making  the 
microphone  available,  for  the  presenta- 

tion of  contrary  views  without  deliberate 
restrictions  designed  to  Impede  equally 

forceful  preeentatlon."  Id.  at  1253-54. 
(emphasis  supplied)  ;  see  also  Brandy- 
wine-Maln  Line  Radio.  Inc..  24  PCC  2d 
18,  23-24  (1970). 

41  In  providing  for  the  coverage  of 
opposing  points  of  view,  we  believe  that 
the  licensee  must  make  a  reasonable  al- 

lowance for  presentations  by  geniune 
partisans  who  actually  believe  tn  what 

they  are  saying.  The  fairness  doctrine 
does  not  permit  the  broadcaster    to  pre- 

>•  This  Is  not  to  say  that  a  broadcaster  la 
barred  from  presenting  the  views  of  small 
minorities,  but  only  that  the  gOTemment 
will  not  require  the  coverage  of  every  possible 
viewpoint  or  shade  of  opinion  regardless  of 
its  significance. 
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side  over  a  'paternalistic'  regime,"  BEM, 
412  U.S.  at  130,  and  It  would  clearly  not 
be  acceptable  for  (he  licensee  to  adopt 
a  "policy  of  excluding  partisan  voices  and 
always  itself  presenting  views  In  a  bland, 
inoffensive mEuiner  •  •  •.""Democratic 
National  Committee,"  25  FCC  2d  216,  222 
(1970).  Indeed,  this  point  has  received 
considerable  emphasis  from  the  Supreme 
court: 

(n]or  Is  It  enough  that  he  should  hear  the 
arguments  of  adversaries  from  his  own  teach- 

ers, presented  as  they  state  them,  and  accom- 
panied by  what  they  offer  as  refutations. 

That  Is  not  the  way  to  do  Justice  to  the  argu- 
ments, or  bring  them  Into  real  contact  with 

bis  own  mind.  He  must'be  able  to  hear  them 
from  persons  who  actually  believe  them;  who 
defend  them  In  earnest,  and  do  their  very 
utmost  for  them.  Bed  Lion  Broadcasting 
Co.  V.  FCC,  395  U.S.  at  392,  n.  18.  quoting  J.  S. 
Mill.  On  Liberty  32  (B.  McCallum  ed.  1947). 

42.  This  does  not  mean,  however,  that 
the  Commission  intends  to  dictate  the 
selection  of  a  particular  spokesman  or 
a  particular  format,  or  indeed  that  par- 

tisan spokesmen  must  be  presented  in 
every  instance.  We  do  not  believe  that 
it  Is  either  appropriate  or  feasible  for 
a  governmental  agency  to  make  deci- 

sions as  to  what  is  desirable  in  each 
sltupatlon.  In  cases  involving  personal 
attacks  and  political  campaigns,  the  tuit- 
ural  opposing  spokesmen  are  relatively 
easy  to  Identify.  This  Is  not  the  case, 
however,  with  the  majority  of  public 
controversies.  Ordinarily,  there  are  a 
variety  of  spokesmen  and  formats  which 
could  reasonably  be  deemed  to  be  ap- 

propriate. We  believe  that  the  public  Is 
best  served  by  a  system  which  allows 
individual  broadcasters  considerable 
discretion  In  selecting  the  manner  of 
coverage,  the  appropriate  spokesmen, 
and  the  techniques  of  production  and 
presentation. 

43.  Frequently,  the  question  of  the 
reasonableness  of  the  opportunity  pro- 

vided for  contrasting  viewpoints  comes 
down  to  weighing  the  time  allocated  to 
each  side.  Aside  from  the  field  of  politi- 

cal broadcasting,  the  licensee  Is  not  re- 
quired to  provide  equal  time  for  the 

various  opposing  points  of  view.  Indeed, 
we  have  long  felt  that  the  basic  goal 
of  creating  an  Informed  citizenry  would 
be  frustrated  If  for  every  controversial 
item  or  presentation  on  a  newscast  or 
other  broadcast  the  licensee  had  to  offer 
equal  time  to  the  other  side.  Our  reasons 
for  granting  the  licensee  broad  discre- 

tion with  respect  to  the  amount  or 
nature  of  time  to  be  afforded,  can  be 
summarized  as  follows: 

In  our  Judgment,  based  on  decades  of 
experience  In  this  field,  this  Is  the  only 
sound  way  to  proceed  as  a  general  policy. 
A  contrary  approach  of  equal  opportunities, 
applying  to  controversial  issues  generaUy 
the  specific  equal  opportunities  requirements 
for  political  candidates  would  In  practice  not 
be  workable.  It  would  Inhibit,  rather  than 
promote,  the  discussion  and  presentation  of 
controversial  Issues  In  the  various  broadcast 
program  formats  (e.g.,  newscasts,  Interviews, 
documentaries) .  For  It  Is  Just  not  practicable 
to  require  equality  with  respect  to  the  large 
number  of  Issues  dealt  with  In  a  great 
variety  of  programs  on  a  dally  and  continu- 

ing basis.  Further,  it  would  involve  this 
Commission  much  too  deeply  in  broadcast 
Journalism;  we  would  IndeM  become  virtu- 

ally a  part  of  the  broadcasting  "fourth 
estate"  overseeing  thousands  of  complaints 
that  some  Issue  had  not  been  given  "equal 
treatmeht."  We  do  not  believe  that  the  pro- 

found national  commitment  to  the  prin- 
ciple that  debate  on  public  Issues  should 

be  "uninhibited,  robust,  wide-open"  (New 
York  Times  v.  SvUllvan,  376  U.S.  254,  370) 
would  be  promoted  by  a  general  policy  of 
requiring  equal  treatment  on  all  such  is- 

sues, with  governmental  Intervention  to  In- 
sure such  mathematical  equality.  Committee 

For  the  Fair  Broadcasting  of  Controversial 
Issues,  35  FCC  2d  283,  293   (1970). 

Similarly,  we  do  not  believe  that  it  would 
be  appropriate  for  this  Commission  to 
establish  any  other  mathematical  ratio, 
such  as  3  to  1  or  5  to  1,  to  be  applied  In 
all  cases.  We  believe  that  such  an  ap- 

proach Is  much  too  mechanical  in  nature 
and  that  in  many  cases  our  pre-conceived 
ratios  would  prove  to  be  far  from  reason- 

able. In  the  case  of  a  10 -second  personal 
attack,  for  example,  fairness  may  dic- 

tate that  more  time  be  afforded  to  answer 
the  attack  than  was  given  the  attack 
itself.  Moreover,  were  we  to  adopt  a 
ratio  for  fairness  programming,  the 
"floor"  thereby  established  might  well  be- 

come the  "celling"  for  the  treatment  of 
Issues  by  many  stations,  and  such  a  ratio 
might  also  }ead  to  preoccupation  with  a 
mathematical  formula  to  the  detriment 
of  the  substance  of  the  debate.  It  appears 
to  us,  therefore,  that  no  precise  mathe- 

matical formula  would  be  appropriate  for 
all  cases,  and  the  licensee  must  exercise 
good  faith  and  reasonableness  In  con- 

sidering the  particular  facts  and  circum- 
stances of  each  case. 

44.  While  the  road  to  predicting  Com- 
mission decisions  In  this  area  Is  not  fully 

and  completely  marked,  there  are,  never- 
theless, a  number  of  signposts  which 

should  be  recognizable  to  all  concerned 
parties.  We  have  made  It  clear,  for  ex- 

ample, that  "it  is  patently  imreasonable 
for  a  licensee  consistently  to  present  one 
side  in  prime  time  and  to  relegate  the 
contrasting  viewpoint  to  periods  outside 
prime  time.  Similarly,  there  can  be  an 
imbalance  from  the  sheer  wel«ht  on  one 
side  as  against  the  other."  Committee  for 
the  Pair  Broadcasting  of  Controversial 
Issues,  25  FCC  2d  at  2S3.  This  Imbalance 
might  be  a  reflection  of  the  total  amount 
of  time  afforded  to  each  side,  of  the  fre- 

quency with  which  each  side  is  presented, 
of  the  size  of  the  listening  audience  dur- 

ing the  various  broadcasts,  or  of  a  com- 
bination of  factors.  It  Is  Incumbent  upon 

a  complainant  to  bring  to  the  Commis- 
sion's attention  any  specific  factors 

which  he  believes  point  to  a  finding  that 
fairness  has  not  been  achieved.  From  the 
standpoint  of  the  licensee,  however,  the 
most  Important  protection  against  ar- 

bitrary Commission  rulings  is  the  fact 
that  we  will  not  substitute  our  judgment 
for  his.  Our  rulings  are  not  based  on 
a  determination  of  whether  we  believe 
that  the  licensee  has  acted  wisely  or 
whether  we  would  have  proceeded  as  he 
did.  Rather,  we  limit  our  inquiry  to  a 
determination  of  whether,  in  the  light  of 

all  of  the  facts  and  circumstances  pre- 
sented(,lt  is  apparent  that  the  licensee 
has  acted  In  sax  arbitrary  or  unreason- 

able fashion. 
45.  The  danger  of  an  unwise  Com- 

mission decision  in  this  area  Is  consider- 
ably reduced  by  the  fact  that  no  sanction 

is  imposed  on  the  broadcaster  for  Isolated 
fairness  violations  during  the  course  of 
the  license  term.  The  licensee  Is  simply 
asked  to  make  an  additional  provision 
for  the  opposing  point  of  view,  and  this  Is 
certainly  not  too  much  to  ask  of  a  li- 

censee who  has  been  found  to  be  negli- 
gent In  meeting  his  fairness  obligations. 

Indeed,  it  Is  to  the  benefit  of  both  the 
licensee  and  ills  listening  audience  if 
broadcasters  are  fnformed  of  their  fair- 

ness duties  and  given  an  opportunity  to 
fulfill  them  on  a  timely  basis. 

D.  The  complaint  procedure.  46.  It  has 
sometimes  been  suggested  that  fairness 
complaints  should  not  be  considered  at 
the  time  they  are  presented  to  the  Com- 
mlslon.  but  with  few  exceptions  should 
simply  be  placed  in  the  station's  license file  to  be  reviewed  In  connection  wltti  Its 
renewal  application.  This  review  would 

focus  on  the  station's  overall  perform- ance for  the  license  period,  and  not  on 
the  specific  facts  of  Individual  fairness 
violations.  Some  have  argued  that  this 
approach  would  have  two  major  advan- 

tages over  present  procedures.  First,  It 
might  considerably  reduce  the  Commis- 

sion's administrative  workload,  since 
complaints  would  not  be  given  any  con- 

sideration unless  there  were  a  number  of 
complaints  against  a  single  station 
which  indicated  a  serious  pattern  of  vio- 

lations. Secondly,  it  has  been  suggested 
that  by  avoiding  a  detailed  review  of  In- 

dividual complaints  the  Commission 
would  be  able  to  Insure  that  it  did  not 
become  too  deeply  Involved  In  the  day- 
to-day  operations  of  broadcast  Journal- 
ism. 

47.  After  giving  careful  consideration 
to  this  proposal,  we  believe  that  our  pres- 

ent procedure  of  reviewing  complaints 
on  an  ongoing  basis  is  preferable."  First, 
we  do  not  believe  It  would  be  possible  to 
make  an  "overall"  assessment  of  licensee 
performance  at  renewal  time  without 
considering  the  specifics  of  individual 
complaints.  It  simply  would  not  be  possi- 

ble to  look  at  the  bare 'complaints  on  file and  make  any  knowledgeable  assessment 
of  licensee  performance.  Secondly,  we 
view  consideration  of  fairness  compli- 

ance only  at  renewal  time  as  an  Inade- 

quate safeguard  of  the  public's  para- 
mount light  to  be  Informed  and  believe 

that  wo  should  continue  our  ongoing  ef- 
fort (through  the  complaint  process)  to 

advance  the  public's  Interests  in  receiv- 
ing timely  Information  on  public  Issues. 

This,  we  believe,  will  provide  an,  op- 
portunity to  remedy  violations  before  a 

"Some  have  argued  that  "[t]he  practical 
effect  of  this  approach  (review  at  time  of  re- 

newal] to  fairness  Is  that  the  doctrine  would 
have  been  abandoned."  Barrow,  The  Equal 
Opportunities  and  Fairness  Iloctrlne  In 
Broadcasting,  37  Cln.  L.  Bev.  447,  493  (1968). 
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flagrant  pattern  of  abuse  develops  In  ad- 
dition to  the  benefits  which  flow  to  the 

listening  public,  this  procedure  aids  the 
broadcaster  by  helping  to  head  off  prac- 

tices which  could  1  il  left  uncorrected  ■ 

place  his  license  in  Jeopard>-  For  this 
reason,  we  believe  tliat  most  hcensees 

welcome  tl:ie  opportunity  to  receive  guid- 
ance on  specific  fairness  matters  on  a 

timely  basis. 
48  Finally,  a  review  only  at  renewal 

time  would  remove  a  major  incentive  for 
interested  citizens  to  file  fairness  com- 

plaints— that  IS.  the  chance  to  have  an 
opposing  view  aired  over  the  station  be- 

fore the  issue  has  become  stale  with  the 

passage  of  time  At  present  citizen  com- 
plaints provide  the  principal  means  of 

insunng  compliance  with  the  faimeJ^.'! 
doctnne  If  we  were  to  remove  the  pos- 
sibihiy  that  ihe<<  complaints  might  re- 

sult m  broadcast  time  for  a  neglected 
point  of  view  vie  might  well  have  to  rely 
on  government  monitoring  to  carry  out 
our  investigative  role  Such  monitoring, 
of  course  would  represent  an  unfortu- 

nate step  m  the  direction  of  deeper  gov- 
ernment involvement  m  the  day-to-day 

operation  of  broadcast  journalism 
49.  There  appears  to  be  a  misunder- 

standing on  the  part  of  some  persons  as 
to  the  manner  in  which  the  Commission 
administers  the  complaint  process  On 
the  one  hand,  some  complainants  have 
asserted  that  the  Commissions  proce- 

dures impose  too  great  a  burden  on  the 
complainant:  on  the  other  some  li- 

censees and  networks  have  claimed  that 

our  application  of  the  doctrine  may  Im- 
pose such  a  heavy  burden  on  them  as  to 

discourage  presentation  of  subjects  which 
may  be  found  to  involve  controversial  is- 

sues of  public  importance 
50  We  l)elieve  a  brief  explanation  and 

restatement  of  our  procedures  is  m  order 

As  we  stated  m  our  ■Fairness  EXxrtnne 
Primer.'  40  PCC  598  <  1964  >  : 

Where  compl»lnt  ts  mkde  to  the  Comims- 
slon.  the  Commission  expects  t  complainant 
to  submi:  specific  mrormatioc  indiraung  1 1 1 

the  parucular  siauon  involved.  |2|  the  par- 
ticular issue  of  a  controversial  nature  dis- 

cusaed  over  the  au,  (3i  the  date  and  time 
when  the  program  was  carried.  (4i  the  basis 
for  the  claim  that  the  station  has  presented 
only  one  side  of  the  question:  and  iSi 
whether  the  stauor.  bad  afforded,  or  has  plar.s 
to  afford,  an  opportuolt;  for  the  presenta- 

tion of  contrasting  Tiewpoints   Id  at  60C 

51.  The  Commission  requires  that  a 

complainant  stale  that  "basis  for  the 
claim  that  the  station  has  presented  only 

one  side  of  the  question"  because  the 
fairness  doctrine  does  not  require  that 
each  program  present  conirasiing  views 
on  an  issue:  only  that  a  licensee  m  its 
overall  programming  afford  reasonable 
opportunity  for  pre.sentation  of  contrast- 

ing views  Thus,  when  a  complainant 
states  that  he  heard  or  viewed  a  program 
which  presented  only  one  side  of  an 
issue,  he  has  not  on  the  basis  of  this 
statement  alone  made  a  fairness  com- 

plaint upon  whirh  the  Commi<Aion  can 

Because  of  ihe  i 

have  taken  place  .si 
HIT  develovmenls  «hich 
:e  1964.  we  plan  to  Issue 

act  Rather,  we  expect  the  complainant 
to  slate  his  reasons  for  concluding  that 
in  Its  other  programming  the  station  has 
not  presented  conlrastirig  views  on  the 
issue 

52  This  does  not  require,  as  some  ap- 
pear to  believe,  that  the  complainant 

constantly  monitor  the  station  Although 
some  groups  having  a  particular  interest 
in  a  controversial  issue  and  a  licensee  s 
presentation  of  it  have  monitored  such 
a  station  for  periods  of  time  and  thus 

been  able  to  offer  conc'.usi'-e  evidence 
that  contrasting  views  were  not  pre- 
ser.ted.  the  Commission  realizes  that 
such  a  requirement  for  every  mdividual 
complamant  would  be  an  unduly  bur- 

densome one.  While  the  complainant 
mast  state  the  basis  for  this  claim  that 
the  station  has  not  presented  contrasting 
views,  that  claim  might  be  based  on 
an  asseruon  that  the  complainant  is 
a  regtilar  listener  or  viewer:  that  is. 
a  person  who  consistently  or  as  a 
matter  of  routine  listens  to  the  news, 

public  affairs  and  other  non-entertain- 
ment programs  carried  by  the  station 

mvolved  This  does  not  require  that  the 
complamant  listen  to  or  view  the  station 
24  hours  a  day.  seven  days  a  week  One 
example  of  a  regular  television  viewer 
would  be  a  person  who  routinely  'but 
not  necessarily  eveo'  day  watches  the 
evening  news  and  a  significant  portion  of 
the  public  affairs  progiams  of  a  given 
station  In  the  case  of  radio  a  regular 
listener  would  include  a  person  who.  as  a 
matter  of  routine,  listens  to  major  repre- 

sentative segments  of  the  station  s  news 
and  public  affairs  programming  Also. 
the  assumption  that  a  ."Station  has  failed 
to  present  an  opposing  vie»T>oir.t  would 
be  strengthened  if  several  regular  viewers 
or  listeners  join  together  in  a  statement 
that  they  have  not  heard  a  presentation 
of  that  viewpoint  Complainants  should 
specify  the  nature  and  extent  of  their 
viewing  or  listening  habits,  and  should 
indicate  the  period  of  lime  dunng  which 
they  have  been  regular  members  of  the 
stations  audience  We  do  not  believe 
this  requirement  to  be  unduly  burden- 

some as  contrasted  to  the  heavy  burden 
we  would  place  on  all  stations  iX  we  re- 

quired them  to  provide  evidence  of  com- 
pliance with  the  fairness  doctrine  bas«d 

on  complaints  which  assert  merely  that 
one  program  has  presented  only  one  side 
of  an  issue 

53.  The  fact  that  regular  viewers  or 
listeners  have  not  been  exposed  to  an 
opposing  viewpoint  is  obviously  not  con- 

clusive evidence  that  the  viewpoint  has 
not  been  presented,  but  it  does  mdicate 
that  there  is  a  reasonable  basis  for  the 
viewers  conclusion  that  such  is  the  case. 
See  Alan  C.  Phelps.  21  FCC  2d  12  ■  1969  • . 
Accordingly,  we  believe  that  it  is  a  suflS- 
cient  basis  for  a  Commission  mquiry  to 
the  station 

54  In  responduig  to  such  an  inquio. 
a  station  is  rwl  required  to  research 
everything  it  has  broadcast  on  the  sub- 

ject over  a  considerable  period  of  time, 
unless  It  believes  it  is  nece&sao  to  do  so 
in  order  to  establish  its  compliance  with 
the  fairness  doctrine  with  respect  to  the 
is.sue  involved   The  complaint  must  spec- 

ify the  date  and  time  of  the  particular 
program  or  programs  which  presented 
one  side  of  the  issue.  If  the  complaint 
specifies  only  a  sijigle  program,  it  would 
be  Siifficient  for  the  licensee  to  furnish 
evidence  of  having  broadcast  another 
program  which  did  afford  a  reasonable 
opfwrlunity  for  conirasiing  views.  Thus. 
the  licensee  is  not  expected  to  make  a 
shonTng  as  to  his  overall  programmmg. 
but  merely  that  he  has  provided  con- 

trasting viewpoints  an  opportunity  to  be 
heard  wliich  is  reasonable  when  consid- 

ered m  relation  to  the  specific  progiams 
complamed  of.  In  this  regard,  it  should 
be  kept  in  mind  that  the  fairness  doctiine 
does  not  require  exact  equality  in  the 
time  provided  for  contrasting  points  of 
view,  but  only  that  a  reasonable  oppor- 
luraty  be  afforded  for  their  presentation 

55  After  a  complaint  has  been  filed, 
some  hcensees  have  found  it  to  be  some- 
thmg  of  a  burden  to  go  back  through 
iheir  files  and  to  question  their  news  staff 
so  as  to  construct  a  record  of  the  pro- 

gramming they  have  earned  on  a  given 
issue  For  this  reason  some  licensees  now 
keep  a  record  of  their  public  issue  pro- 

gramming throughout  the  period  of  the 
license  term  It  should  be  a  relatively 
simple  matter  for  these  suiions  to  re- 

spond to  a  citizen  complaint  or  to  a  Com- 
mission inquiry  Also  the  keeping  of  such 

records  should  make  it  much  easier  for 
a  licensee  to  satisfy  himself  that  his  sta- 

tion has  achieved  fairness  on  the  various 
issues  presented  While  this  Commission 
does  not  require  the  maintenance  of  a 
fairness  log  or  diary,  we  expect  that  li- 

censees will  be  cognizant  of  the  program- 
ming which  has  been  presented  on  their 

stations,  for  it  ls  difficult  to  see  how  a 
broadcaster  who  is  ignorant  of  such  mat- 

ters could  possibly  be  making  a  conscious 
and  positive  effort  to  meet  his  fairness 
obligations 

56  The  fifth  requirement  set  forth  in 
the  above  excerpt  from  our  Pubhc  No- 

tice—relaUng  to  "whether  the  station 
has  afforded  or  has  plans  to  afford,  an 
opportumty  lor  the  presentation  of  con- 

trasting viewpoints'— also  may  require 
explanation.  We  have  found  in  many- 
cases  that  if  the  complainant  first  ad- 

dresses his  complaint  to  the  station,  the 
Ucensee  is  able  to  provide  an  explanation 
satisfactory  to  the  complamant  of  what 
steps  It  has  taken  to  broadcast  contrast- 

ing views  or  what  steps  it  plans  to  take 
to  achieve  this  end  It  is  for  this  reason 
that  we  ask  complainants  first  to  go  to 
the  staUon  or  network  involved    IX  the 

"•The  procedure  »hlcb  we  are  outlioiDg 
here  is  the  one  which  we  will  foUov  in  the 
ordinary  case  It  is  possible  however,  that  in 
some  circumstances  the  Commission  may  find 

)t  necessary  to  inquire  Into  a  station's  total 
programming  effort  on  an  Issue  or  at  least 
a  sIgniQcant  portion  of  that  programming. 
Also.  In  cases  where  a  message  on  one  side  of 
an  Issue  has  obviously  been  repeated  many 

•.:nf»es  'as  in  "editorial'  adverUfIng  cam- 
paign 1  the  complainant  coujd  not  be  ex- 

pected to  provide  a  list  showing  the  time 
and  date  of  each  presentotion  This  Informa- 

tion would  have  to  be  provided  by  the  li- 
censee in  his  response  to  a  Commission 

inquin 
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station  or  network  fails  to  answer  the 
complaint  at  all.  or  to  provide  what  com- 

plainant considers  to  be  a  satisfactory 
answer,  then  the  complainant  should  ad- 

dress the  complaint  to  the  Commission, 
enclosing  a  copy  of  the  complaint  he  sent 
to  the  station  and  a  copy  of  its  reply — 
or.  If  no  response  has  been  received  after 
a  reasonable  period  of  time,  so  stating. 

57.  One  further  matter  with  respect  to 
complaints  and  licensee  responses  there- 

to deserves  some  discussion.  It  would  be 
a  great  assistance  to  the  Commission, 
and  would  greatly  expedite  the  handling 
of  complaints,  if  all  parties  would  be  as 
specific  as  possible  in  defining  the  con- 

troversial public  issue  involved  in  the 
programs  complained  of.  Also,  it  would 
save  everyone  concerned  a  great  deal  of 
time  if,  in  listing  those  presentations  on 
each  side  of  an  issue,  parties  would  in- 

clude only  those  programs  which  are 

truly  germane  to  that  specific  issue."" 
E.  Fairness  and  accurate  news  report- 

ing. 58.  In  our  1949  Report  on  Editor- 
ializing, we  alluded  to  a  licensee's  obliga- tion to  present  the  news  in  an  accurate 

manner: 
It  must  be  recognized,  however,  that  the 

licensee's  opportunity  to  express  his  own 
views  •  •  •  does  not  Justify  or  empower 
any  licensee  to  exercise  his  authority  over 
the  selection  of  program  material  to  distort 
or  suppress  the  basic  factual  Information 
upon  which  any  truly  fair  and  free  discus- 

sion of  public  Issues  must  necessarily  de- 
pend •  •  •  .  A  licensee  would  be  abusing 

his  position  as  public  trustee  of  these  Im- 
portant means  of  mass  communication  were 

he  to  withhold  from  expression  over  his 
facilities  relevant  news  or  facts  concerning  a 
controversy  or  to  slant  or  distort  the  pres- 

entation of  such  news.  No  discussion  of 
the  Issues  Involved  in  any  controversy  can  be 
fair  or  In  the  public  Interest  where  such 
discussion  must  take  place  In  a  climate  of 
false  or  misleading  Information  concerning 
the  basic  facts  of  the  controversy.  13  FCC  at 
1254-55. 

It  is  a  matter  of  critical  importance  to 
the  public  that  the  basic  facts  or  ele- 

ments of  a  controversy  should  not  be 
deliberately  suppressed  or  misstated  by  a 
licensee.  But,  we  must  recognize  that 
such  distortions  are  "so  continually  done 
In  perfect  good  faith,  by  persons  who  are 
not  considered  *  •  •  ignorant  or  in- 

competent, that  it  Is  rarely  possible,  on 
adequate  grounds,  conscientiously  to 
stamp  the  misrepresentations  as  morally 

culpable  •  •  *."  J.  S.  MiU,  "On  Liberty" 
31  (People's  ed.  1921).  Accordingly,  we 
do  not  believe  that  it  would  be  either 
useful  or  appropriate  for  us  to  investi- 

gate charges  of  news  misrepresentations 
in  the  absence  of  substantial  extrinsic 
evidence  or  documents  that  on  their  face 

»'One  station,  in  responding  to  a  com- 
plaint concerning  the  Issue  of  gasoline  and 

air  pollution,  provided  the  Commission  with 
a  list  of  programs  which  Included  the  follow- 

ing: "The  Great  Red  Apes."  "Turtle  of  the 
Sulu  Sea."  "The  Night  of  the  Squid."  and 
"'Return  of  the  Sea  Elephants."  WhUe  such 
programming  obviously  would  provide  In- 

formation on  a  part  of  the  world's  environ- 
ment. It  may  not  be  germane  to  any  specific 

Issue  concerning  gasoline  and  air  pollution. 

reflect  deliberate  distortion.  See  "The 
SeUing.of  the  Pentagon,"  30  FCC  2d  150 (1971). 

ni.  Application  of  the  fairness  doc- 
trine to  the  broadcast  of  paid  announce- 

ments. 59.  We  turn  now  to  the  fairness 
doctrine  problems  which  stem  from  the 
broadcast  of  paid  announcements.  For 
the  purpose  of  this  discussion,  we  will 
consider  three  general  categories  of  such 
announcements:  (1)  Advertisements 

which  may  properly  be  classified  as  "edi- 
torial" in  nature;  (2)  advertisements  for 

commercial  products  or  services;  and  (3) 
advertisements  included  in  the  Federal 
Trade  Commission's  so-called  "counter- 
commercial"  proposal. 

The  role  of  advertising  in  broadcasting 

and  its  relationship  to  the  licensee's responsibility  to  broadcast  in  the  public 
interest  was  considered  by  the  Federal 
Radio  Commission  in  1929.  3  F.R.C.  Ann. 
Rep.  32  (1929).  It  seems  to  us  that  the 
Commission  at  that  time  placed  adver- 

tising in  its  proper  context  and  perspec- 
tive. It  first  noted  that  broadcasters  are 

licensed  to  serve  the  public  and  not  the 
private  or  selfish  interests  of  individuals 
or  groups.  The  Commission  then  stated 
that  "[tlhe  only  exception  that  can  be 
made  to  this  rule  has  to  do  with  adver- 

tising; the  exception,  however,  is  only 
apparent  because  advertising  furnishes 
the  economic  support  for  the  service  and 

thus  makes  It  possible."  Id.  "The  Com- 
mission •  *  •  must  recognize  that,  with- 

out advertising,  broadcasting  would  not 
exist,  and  must  confine  itself  to  limit- 

ing this  advertising  in  amount  and  in 
character  so  as  to  preserve  the  largest 
possible  amount  of  service  for  the  pub- 

lic." Id.  at  35.  Accordingly,  we  believe 
that  any  consideration  of  the  applicabil- 

ity of  the  fairness  doctrine  to  broadcast 
advertising  must  proceed  with  caution  so 
as  to  ensure  that  the  policies  and  stand- 

ards which  are  formulated  in  this  area 
will  serve  the  genuine  purposes  of  the 
doctrine  without  undermining  the  eco- 

nomic base  of  the  system. 
A.  Editorial  advertising.  60.  Some 

"commericials"  actually  consist  of  direct 
and  substantial  commentary  on  impor- 

tant public  issues.  For  the  purpose  of 
the  fairness  doctrine,  these  announce- 

ments should  be  recognized  for  what  they 
are — editorials  paid  for  by  the  sponsor. 
We  can  see  no  reason  why  the  fairness 
doctrine  should  not  apply  to  these 
"editorial  advertisements"  in  the  same 
manner  that  it  applies  to  the  commen- 

tary of  a  station  announcer.  At  present, 
editorial  advertising  represents  only  a 
small  percentage  of  total  commercial 
time,  and  we  cannot  believe  that  an  ap- 

plication of  fairness  here  would  have  any 
serious  effect  on  station  revenues. 

61.  An  example  of  an  overt  editorial 
advertisement  would  be  a  thirty  or  sixty 
second  announcement  prepared  and 
sponsored  by  an  organization  opposed 
to  abortion  which  urges  a  constitutional 
amendment  to  override  a  decision  of  the 
Supreme  Court  legalizing  abortion  under 
certain  circumstances.  While  the  brev- 

ity of  such  announcements  might  make 
It  difficult  to  develop  the  issue  In  great 
detail,  they  could,  nevertheless,  make  a 

meaningful  contribution  to  the  public 
debate,  and  we  beUeve  that  the  fairness 
doctrine  should  be  fully  applicable  to 
them. 

62.  Editorial  advertisements  may  be 
difBcult  to  Identify  if  they  are  sponsored 
by  groups  which  are  not  normally  con- 

sidered to  be  engaged  in  debate  on  con- 
troversial issues.  This  problem  is  most 

likely  to  arise  in  the  context  of  promo- 
tional or  institutional  advertising;  that 

is,  advertising  designed  to  present  a 
favorable  public  image  of  fi,  particular 
corporation  or  industry  rather  than  to 
sell  a  product.  Such  advertising  is,  of 
course,  a  legitimate  commercial  practice 
and  ordinarily  does  not  involve  debate 
on  public  issue.  See,  e.g.,  "Anthony  R. 
Martin-Trigona,"  19  FCC  2d  620  (1969). 
In  some  cases,  however,  the  advertiser 
may  seek  to  play  an  obvious  and  mean- 

ingful role  in  public  debate.  In  such  In- 
stances, the  fairness  doctrine — ^including 

the  obligation  to  provide  free  time  in  the 
circumstances  described  in  the  "Cull- man" decision— applies. 

63.  In  the  past,  we  have  wrestled  with 
the  application  of  the  fairness  doctrine 
to  institutional  advertisements  which  ap- 

peared to  have  discussed  public  issues, 
but  which  did  not  explicitly  address  the 
ultimate  matter  in  controversy.  An  ex- 

ample of  this  problem  may  be  found  in 
the  so-called  "ESSO"  case.  "National 
Broadcasting  Co.,"  30  FCC  2d  643  (1971) . 
Here,  the  Commission  found  that  certain 
commercials  for  Standard  Oil  Company 
constituted  a  discussion  of  one  side  of  a 
controversial  issue  involving  construction 
of  the  Alaskan  pipeline.  These  advertise- 

ments did  not  explicitly  mention  that 
pipeline,  but  they  did  present  what  could 
be  termed  arguments  in  support  of  Its 
construction.  Specifically,  we  found  that 
the  advertisements  argued  that  the  na- 

tion's urgent  need  for  oil  necessitated  a 
rapid  development  of  reserves  on  Alaska's North  Slope.  Id.  at  643.  The  commercials 
also  referred  to  the  ability  of  an  ESSO 
afBliate  to  build  a  pipeline  In  the  far 

north,  and  yet  "preserve  the  ecology." 
Ibid.  As  we  noted  on  rehearing,  the  prob- 

lem involved  here  "is  indeed  a  difBcult 
one  •  •  •  because  the  pipeline  contro- 

versy is  not  specifically  referred  to  •  •  ♦." Wilderness  Society,  31  FCC  2d  729,  733. 
reconsideration  denied  32  FCC  2d  714 
(1971). 

64.  In  the  face  of  such  difiSculties. 
what  guidance  can  the  Commission  give 
to  its  licensees  and  to  the  public?  Profes- 

sor Louis  Jaffe  has  offered  the  following 

suggestion : 
IHf  Is  not  easy  to  formulate  a  fully  satis- 

factory rule  for  applying  the  fairness  doc- 
trine to  advertising.  Its  application  Is  most 

obvious  where  the  advertisement  Is  explicitly 
controversial.  But  the  advertiser  may  avoid 
the  explicit  precisely  to  foreclose  a  claim  of 
rebuttal,  or  because  he  believes  the  sub- 

liminal Is  more  effective.  It  should  suffice 
to  trigger  the  doctrine  that  by  implica- 

tion he  Intends  to  speak  .Jo  a  current,  pub- 
licly-acknowledged controversy.  Jafle.  The 

Editorial  Responsibility  of  the  Broadcaster: 
Refiectlons  on  Fairness  and  Access.  85  Harv. 
L.  Rev.  768,  777-78  (1972). 

We  believe  that  this  suggestion  comes 
close  to  the  mark,  but  what  we  are  really 
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eimoemed  with  Is  an  obvious  parilcipa- 
tUm  In  public  debate  and  not  a  subjective 
Judgment  as  to  the  advertiser's  actual 
Intentions.  Accordingly,  we  expect  our 
licensees  to  do  nothing  more  than  to 
make  a  rcAsonable,  common  sense 
Judgment  as  to  whether  the  "advertise- 

ment" presents  a  meaningful  statement which  obviously  addresses,  and  advocates 
a  point  of  view  on,  a  controversial  Issue 
of  public  Importance.  This  determina- 

tion cannot  be  made  In  a  vacuum;  In 
addition  to  his  review  of  the  text  of  the 
ad,  the  licensee  must  take  Into  account 
his  general  knowledge  of  the  Issues  and 
arguments  In  the  ongoing  public  debate. 
Indeed,  this  relationship  of  the  ad  to  the 
debate  being  carried  on  In  the  commu- 

nity is  critical.  If  the  ad  bears  only  a 
tenuous  relationship  to  that  debate,  or 
one  drawn  by  unnecessary  inference,  the 
drawn  by  unnecessary  inference,  the 
fairness  doctrine  would  clearly  not  be 
appHcaMe. 

85.  The  situation  would  be  different, 
however,  if  that  relationship  could  be 
shown  to  be  both  substantial  and  obvi- 

ous. For  example.  If  the  arguments  and 
views  expressed  In  the  ad  closely  paral- 

lel the  major  arguments  advanced  by 
partisans  on  one  side  or  the  other  of  a 
public  debate.  It  might  be  reasonable  to 
conclude  that  one  side  of  the  issue  in- 

volved had  been  presented  thereby  rais- 
ing fairness  doctrine  obligations.  See, 

eg..  Media  Access  Project  i  Georgia 
Power),  44  PCC  2d  755,  761  a973>.  We 
fully  appreciate  that.  In  many  ca.ses.  this 
Judgment  may  prove  to  be  a  difficult  one 
and  Individual  licensees  may  well  reach 
differing  conclusions  concerning  the  same 
advertisement.  We  will,  of  course,  re- 

view these  Judgments  only  to  determine 
their  reasonableness  and  good  faith  un- 

der the  particular  facts  and  circum- 
stances presented  and  will  not  rule 

against  the  licensee  unle-ss  the  facts  are 
so  clear  that  the  only  reasonable  con- 

clusion would  be  to  view  the  "advertise- 
ment" as  a  presentation  on  one  side  of 

a  specific  public  issue. 
B.  Advertisements  for  commercial 

products  or  services.  66.  Many  advertise- 
ments which  do  not  look  or  sound  like 

editorials  are.  nevertheless,  the  subject 
of  fairness  complaints  because  the  busi- 

ness, product,  or  service  advertised  is  it- 
self controversial  This  may  be  true  even 

though  the  advertisement  does  not  men- 
tion any  aspect  of  a  controversy.  Com- 

mercial announcements  of  precisely  this 
type  led  to  the  current  debate  over  fair- 

ness and  advertising.  This  debate  began 
in  1967  with  our  decision  to  extend  the 
fairness  doctrine  to  advertisements  for 
cigarettes  WCBS-TV,  8  PCC  2d  381.  stay 
and  reconsideration  denied  9  FCC  2d  921 
(1967).  These  advertisements,  like  manj' 
others,  addressed  themselves  solely  to  the 
desirability  of  the  product.  They  tended 
to  portray  "the  use  of  the  particular 
cigarette  as  attractive  and  enjoyable 
•  •  •."  but  avoided  any  mention  of  the 
then  raging  smoking-health  contro- 

versy. •  FCC  2d  at  382.  At  the  time, 
broadcasters  argued  that,  in  the  absence 
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of  an  affirmative  discussion  of  the  health 
Issue,  the  commercials  could  not  realisti- 

cally be  viewed  as  part  of  a  pubUc  debate, 
9  PCC  2d  at  938.  We  rejected  this  argu- 

ment and  insisted  that  the  issue  should 
be  defined  in  terms  of  the  desirability  of 
smoking.  Id.  With  the  issue  defined  in 
this  fashion,  it  was  a  simple  mechanical 
procedure  to  "trigger"  the  fairness  doc- 

trine and  treat  all  cigarette  advertise- 
ments— regardless  of  what  they  actually 

said — as  being  presentations  on  one  side 
of  a  controversial  issue.  It  seemed  to  be 
clear  enough  that  all  cigarette  advertise- 

ments suggested  that  the  use  of  the  prod- 
uct was  desirable. 

67.  In  retrospect,  we  believe  that  this 
mechanical  approach  to  the  fairness  doc- 

trine represented  a  serious  departure 
from  the  doctrine's  central  purpose 
which,  of  course,  is  to  facilitate  'the 
development  of  an  Informed  public  opin- 

ion." "Report  on  Editorializing."  13  FCC 
1246.  1249  (1949>  (emphasis  supplied). 
We  believe  that  standard  product  com- 

mercials, such  as  the  old  cigarette  ads, 
make  no  meaningful  contribution  to- 

ward informing  the  public  on  any  side 
of  any  issue.  Indeed,  as  the  DC.  Circuit 
Court  of  Appeals  succinctly  stated: 
Promoting  the  sale  of  a  product  Is  not 

ordinarily  associated  with  any  of  the  In- 
terests the  First  Amendment  seeks  to  pro- 

tect As  a  rule.  It  does  not  affect  the  political 
process,  does  not  contribute  to  the  exchange 
of  Ideas,  does  not  provide  Information  on 
matters  of  public  Importance,  and  Is  not, 
except  perhaps  for  the  ad-men,  a  form  of 
Individual  self-expression  •  •  •  Accordingly, 
even  11  •  •  •  |such|  commercials  are  pro- 

tected speech,  we  think  they  are  at  best  a 
negligible  part  of  any  exposition  of  Ideas, 
and  are  of  •  •  •  slight  social  value  as  a 
step  to  truth  •  •  •  Banzhaf  v.  FCC.  405  F. 
2d  1082.  1101-02  (DC.  Clr.  1968),  quoting 
Chapllnsky  i  New  Hampshire.  315  US  668, 
S72  (1942). 

In  this  light,  it  seems  to  us  to  make  lit- 
tle practical  sense  to  view  advertise- 

ments such  as  these  as  presenting  a 
meaningful  discussion  of  a  controversial 
Issue  of  public  importance. 

68.  In  our  view,  an  application  of  the 
fairness  doctrine  to  normal  product 
commercials  would,  at  best,  provide  the 
public  with  only  one  side  of  a  public 
controversy.  In  the  cigarette  case,  for 
example,  the  ads  run  by  the  Industry 
did  not  provide  the  listening  public  with 
any  Information  or  arguments  relevant 
to  the  underlying  Issde  of  smoking  and 
health.  At  the  time  of  our  ruling.  Com- 

missioner Loevii\ger  suggested  that  we 
were  not  really  encouraging  a  balanced 
debate  but.  rather,  were  simply  impos- 

ing our  view  that  discouraging  smoking 
was  in  the  pubUc  Interest.  9  FCC  2d  at 
953."  While  such  an  approach  may  have 
represented  good  policy  from  the  stand- 

point of  the  public  health,  the  precedent 
Is  not  at  aU  in  keeping  with  the  basic 
purposes  of  the  fairness  doctrine  • 
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69.  This  precedent  would  not  have 
been  particularly  troublesome  if  it  had 
been  limited  to  cigarette  advertising  as 
the  Commission  originally  intended.^"  In 1971.  however,  the  DC.  Circuit  ruled 
that  the  cigarette  precedent  could  not 
logically  be  limited  to  cigarette  adver- 

tising alone.  "Friends  of  the  Earth  v. 
PCC,"  449  F.  2d  1164  (DC.  Cir.  1971). 
In  this  decision,  it  was  suggested  that 
high-powered   cars  pollute   the   atmos- 

"  FoUowlng  the  Congressional  ban  on 
cigarette  advertising,  the  Commission  was 
criticized  even  more  strongly  for  taking  sides 
on  this  Issue    At   that  time,  we  ruled   that 

stations  were  free  to  broadcast  anti-smoking 
messages  without  Incurring  any  obligation 
to  carry  arguments  lu  favor  of  smoking  This 
holding  was  based  on  a  Commission  deter- 

mination that  the  Issue  was  no  longer  con- 
troversial Cigarette  Advertising  and  Anii- 

Smoking  Presentation.  27  FCC  2d  453  (1970), 
affd  sub  nom.  Larus  &  Brother  Co.  v.  FCC, 
477  F  2d  876  ( 4th  Clr    1971). 

"In  the  conclusion  to  our  second  opinion 
in  the  cigarette  case,  we  tried  to  make  It 
clear  that  our  holding  was  based  more  on 
public  health  considerations  than  on  "the 
specincs  of  the  Fairness  Doctrine."  WCBS- 
TV.  9  FCC  2d  921.  949  (1967).  We  recognized 
that,  in  view  of  the  overwhelmmg  evidence  of 
danger  to  the  public  health,  the  question 
presented  would  ordinarily  be  how  the  car- 

riage of  such  commercials  Is  consistent  with 
the  obligation  to  operate  in  the  public  Inter- 

est." Id  We  felt,  however,  that  the  question 
of  removing  these  commercial.s  from  the  air 
was  one  Congress  had  re.served  to  itself,  and 
that  the  only  remedy  we  were  free  to  imple- 

ment was  one  along  the  lines  suggested  by 
the  fairness  doctrine  The  fairness  doctrine, 
therefore,  served  "chieHy  to  put  flesh  on 
these  policy  bones  by  providing  a  familiar 
mold  to  denne  the  general  contours  of  the 
obligation  Imposed. "  Banzhaf  v  PCC.  405 
F  2d  at  1093  Subsequent  to  our  action  in 
the  cigarette  case,  the  Congress  developed  a 
more  complete  remedy  of  its  own  by  ban- 

ning the  broadcast  of  cigarette  ads  entirely 
in  the  Public  Health  Cigarette  Smoking  Act 
of  1969  See  generally  Capital  Broadcasting 
Co  V  Mitchell,  333  F  Supp  582  (DD.C. 
1971).  affd  mem  sub  nom  Capital  Broad- 

casting Co.  V  Klelndienst  405  US  1000 
(1972).  If  m  the  future  we  are  confronted 
with  a  case  similar  to  that  presented  bv  the 
cigarette  controversy.  It  may  be  more  appro- 

priate to  refer  the  matter  to  Congress  for 
resolution  For  Congress  is  In  a  far  belter 
position  than  this  Commission  to  develop 
expert  Information  on  whether  particular 
broadcast  advertising  is  dangerous  to  health 
or  otherwise  detrimental  to  the  public  inter- 

est Furthermore,  it  is  questionable  whether 
this  Commission  has  a  mand.ite  so  broad  as 

to  permit  it  "to  scan  the  airwaves  for  offen- 
sive material  with  no  more  discriminating 

a  lens  than  the  'public  interest'  or  even  the 
public  health  '  "  Banzhaf  v  PCC.  405  P  2d at  1090 

-'At  the  time,  cigarettes  were  thought  to 
be  a  unique  product  because  their  "normal 
use  has  tieen  found  by  congres.sional  and 
other  Governmental  action  to  pose  •  •  •  a 
serious  threat  to  general  public  health  •  •  •. 
9  FCC  2d  at  943  In  a  concurring  opinion. 
Commissioner  Johnson  expressed  the  view 

that  "|bly  drawing  the  line  at  cigaretu  ad- 
vertising we  have  framed  a  distinction  fully 

as  sound  and  durable  as  thofe  in  thousands 
of  other  rules  laid  down  by  courts  every  day 
since  the  common  law  system  began  "  Id.  at 
958  In  affirming  our  ruling,  the  DC  Circuit 

agreed  that  cigarettes  were.  In  fact,  "unique." Banzhaf  v.  FCC.  405  P  2d  1082.  1097  n  63 
(DC  Clr   1968). 
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phere  more  than  low-powered  cars."  It was  then  determined  that  the  fairness 
doctrine  was  triggered  by  the  advertise- 

ments there  involved  because  they  ex- 
tolled the  virtues  of  high-powered  cars 

and  thus  glorified  product  attributes  ag- 
gravating an  existing  health  hazard, 

namely  air  pollution.  The  commercials, 
of  course,  made  no  attempt  at  all  to  dis- 

cuss the  product  in  the  context  of  the 
air  pollution  controversy.  If  these  ad- 

vertisements presented  one  point  of  view 
on  the  issue,  then,  by  the  same  reasoning, 
the  "contrasting"  viewpoint  must  have 
been  similarly  presented  in  ads  for  low- 
powered  cars.  The  problem  with  this 
kind  of  logic  is  that  it  engages  both 
broadcasters  and  the  Commission  in  the 
trivial  task  of  "balancing"  two  sets  of 
commercials  which  contribute  nothing 
to  public  understanding  of  the  under- 

lying issue  of  how  to  deal  with  the  prob- 
lem of  air  pollution.* 

70.  We  do  not  believe  that  the  under- 
lying purposes  of  the  fairness  doctrine 

would  be  well  served  by  permitting  the 
cigarette  case  to  stand  as  a  fairness  doc- 

trine precedent.  In  the  absence  of  some 
meaningful  or  substantive  discussion, 
such  as  that  found  in  the  "editorial  ad- 

vertisements" referred  to  above,  we  do 
not  believe  that  the  usual  product  com- 

mercial can  realistically  be  said  to  in- 
form the  public  on  any  side  of  a  contro- 

versial Issue  of  public  Importance.  It 
would  be  a  great  mistake  to  consider 
standard  advertisements,  such  as  those 
involved  in  the  "Banzhaf"  and  "Friends 
of  the  Earth,"  as  though  they  made  a 
meaningful  contribution  to  public  debate. 
It  is  a  mistake,  furthermore,  which  tends 
only  to  divert  the  attention  of  broadcast- 

ers from  their  public  trustee  responsi- 
bilities in  aiding  the  development  of  an 

informed  public  opinion.  Accordingly,  In 
the  future,  we  will  apply  the  fairness  doc- 

trine only  to  those  "commercials"  which 
are  devoted  in  an  obvious  and  meaning- 

ful way  to  the  discussion  of  public  issues. 
C.  The  Federal  Trade  CoTnmission 

proposal.  71.  The  Federal  Trade  Com- 
mission has  filed  a  statement  in  this  in- 

quiry which  proposes  the  creation  of  a 
right  of  access  to  respond  to  four  cate- 

-'  The  case  also  considered  a  comparison  of 
high-test  and  Tegular"  gasoline. 

-■  Tlie  Court  has  further  suggested  that  the 
cigarette  precedent  might  logically  have  to 
be  extended  out  of  the  health  area  entirely 
to  cover  some  labor-management  disputes. 
Retail  Store  Employees  Union  v.  FCC,  436 
P.  2d  248  (DC.  Clr.  1970).  The  Court,  how- 

ever, questioned  whether  such  an  application 
would  truly  serve  the  underlying  purposes  of 
the  fairness  doctrine: 

"Stripped  to  Its  essentials,  this  dispute is  one  facet  of  the  economic  warfare  that 
Is  a  recognized  part  of  labor  management 
relations  ♦  •  • .  Part  of  the  Union's  campaign 
was  publicity  for  its  boycott;  part  of  manage- 

ment's arsenal  was  advertising  to  persuade 
the  public  to  patronize  Its  stores.  If  viewed 
In  this  light,  it  could  well  be  argued  that  the 
traditional  purposes  of  the  fairness  doctrine 
are  not  substantially  served  by  presentation 
of  advertisements  Intended  to  less  inform 
than  serve  merely  as  a  weapon  in  a  labor- 
management  dispute."  Id.  at  259. 

gorles  of  commercial  announcements. 
Very  generally,  these  categories  are  as 
follows:  (a)  Those  advertisements  that 
explicitly  raise  controversial  Issues;  (b) 
those  that  raise  such  Issues  impUcitly; 
(c)  those  that  make  claims  based  on 
scientific  premises  that  art  In  dispute; 
and  (d)  those  that  are  silent  abouc  nega- 

tive aspects  of  the  advertised  products. 
72.  We  have  already  discussed  the  first 

two  categories  and  the  appUcabillty  of 
the  fairness  doctrine  with  respect  thereto. 
One  of  our  major  difficulties  with  the 
FTC's  categories  Is. that  they  seem  to 
include  virtually  all  existing  advertising. 
As  one  commentator  has  stated,  "it  is 
hard  to  imagine  a  product  commercial 
so  pure  that  it  would  not  be  viewed  as 
Implicitly  raising  some  controversial  is- 

sue or  resting  upon  some  disputed  scien- 
tific premise  or  remaining  silent  about 

negative  aspects  of  the  product."  Putz, 
"Fairness  and  Commercial  Advertising: 
A  Review  and  a  Proposal,"  6  U.S.F.L.  Rev. 
215,  246  (1972) .  We  believe  that  the  adop- 

tion of  the  PTC  proposal— wholly  apart 
from  a  predictable  adverse  economic  ef- 

fect on  broadcasting — might  seriously 
divert  the  attention  and  resources  of 
broadcasters  from  the  traditional  pur- 

poses of  the  fairness  doctrine.  We  are 
therefore  not  persuaded  that  the  adop- 

tion of  these  proposals  would  further  "the 
larger  and  more  eflfective  use  of  radio 
in  the  public  Interest   47  U.S.C. 
Section  303(g) ,  or  contribute  In  any  way 
to  the  promotion  of  genuine  debate  on 
public  issues. 

73.  We  do  not  believe  that  our  policy 
will  leave  the  public  uninformed  on  Im- 

portant matters  of  Interest  to  consumers. 
Certainly,  we  expect  that  consumer  is- 

sues will  rank  high  on  the  agenda  of 
many,  if  not  most,  broadcasters  since 
their  importance  to  the  public  is  self- 
evident.  But  our  point  is  that  the  de- 

cision to  cover  these  and  other  matters 
of  similar  public  concern  appropriately 
Ues  with  individual  licensees  in  the  ful- 

fillment of  their  public  trustee  respon- 
sibilities, and  should  not  grow  out  of  a 

tortured  or  distorted  application  of  fair- 
ness doctrine  principles  to  announce- 

ments in  which  public  Issues  are  not 
discussed. 

74.  A  matter  which  relates  directly  to 
the  FTC  proposal  was  considered  In  the 
so-called  "Chevron"  case.  Alan  F.  Neck- 
ritz,  29  FCC  2d  807  (1971),  reconsidera- 

tion denied  37  FCC  2d  528  (1972).  This 
case  involved  a  claim  made  by  Chevron 
that  its  F-310  additive  would  reduce  ex- 

haust emissions  and  contribute  to  cleaner 
air.  Chevron  did  not  claim  that  its  prod- 

uct would  solve  the  air  pollution  problem 
caused  by  automobiles,  but  did  extol  the 
product's  virtues  In  reducing  pollution. 
Complainants  argued  that  the  claim  was 
controversial  within  the  meaning  of  the 
fairness  doctrine.  They  supported  this 
argument  by  pointing  to  a  pending  PTC 
complaint  which  alleged  that  the  claims 
made  on  behalf  of  F-310  were  faJse  and 
misleading.  29  PCC  2d  at  816.  WhUe  the 
F-310  claim  obviously  did  relate  to  a 
matter  of  public  concern,  we  do  not  be- 

lieve that  the  ads  engaged  In  an  obvious 

and  meaningful  discussion  of  a  contro- 
versial Issue  of  public  Importance.  As  we 

stated  In  "Chevron," 
making  a  claim  for  a  product  Is  not  the  same 
thing  as  arguing  a  position  on  a  controver- 

sial issue  of  public  Importance.  That  ttje 
claim  Is  alleged  to  be  untrue  or  partially 

deceptive  does  not  change  Its  nature  •  •  •. 
It  would  111  suit  the  purposes  of  the  fairness 
doctrine,  designed  to  illumine  significant 
controversial  issues,  to  apply  It  to  claims  of 
a  product's  efficacy  or  social  utUlty.  The 
merits  of  any  one  gasoline,  weight  reducer, 
breakfast  cereal  or  headache  remedy — to 
name  but  a  few  examples  that  come  readily 
to  mlnd^o  not  rise  to  the  Jevel  of  a  sig- 

nificant public  Issue  •  •  •.  We  think  this 
conclusion  Is  required  not  only  as  a  matter 
of  reason,  but  also  of  practical  necessity  If 
fairness  Is  to  work  for  the  public  and  not  to 
Its  detriment.  Alan  P.  Neckritz,  29  PCX;  2d  at 
812. 

75.  We  do  not  believe  that  the  fairness 
doctrine  provides  an  appropriate  vehicle 
for  the  correction  of  false  and  mislead- 

ing advertising.  The  fairness  doctrine  Is 
only  one  aspect  of  the  public  Interest. 
A  Congressionally-mandated  remedy  for 
deceptive  advertising  already  exists  In 
the  form  of  various  FTC  sanctions."  If an  advertisement  is  found  to  be  false  or 
misleading,  we  believe  that  the  proper 
course  Is  to  ban  it  altogether  rather  than 
to  make  its  claims  a  subject  of  broad- 

cast debate.  We  believe  that  the  ap- 
proach to  advertising  outlined  here  will 

do  much  to  reduce  the  confusion  which 
has  existed  In  this  area.  Under  the  gen- 

eral fairness  doctrine,  broadcasters — as 
trustees  for  their  commimities — are  re- 

quired to  make  a  positive  effort  to  im- 
plement a  meaningful  discusslcm  of  ma- 

jor public  Issues  and  in  practical  effect 
consumer  Issues  will  receive  a  significant 
amount  of  coverage.  But  at  the  same 
time,  we  do  not  believe  that  it  is  in  the 
public  interest  to  stretch  the  fairness 
doctrine  in  an  artificial  way  by  applying 
it  to  commercials  which  play  no  mean- 

ingful or  significant  role  in  the  debate  of 
controversial  issues. 

76.  In  the  separate  but  related  area 
of  deceptive  advertising,  we  believe  that 
the  public  Interest  can  be  best  served 
through  the  existing,  Congressionally- 
mandated  scheme  of  regulation,  and  by  a 
conscientious  effort  on  the  part  of  broad- 

casters to  meet  their  obligations  in  this 

area." 

IV.  Access  generally  to  the  broadcast 
media  for  the  discussion  of  public  issues. 
77.  Various  parties  to  this  proceeding 
have  argued  that,  quite  aside  from  the 
tradltiontd  fairness  doctrine,  there 
should  be  a  system  of  mandated  access, 
either  free  or  paid,  for  persons  or  groups 
wishing  to  express  a  viewpoint  on  a  con- 

troversial  public   Issue.    In   the   "HEM" 

"The  problem  may  be  further  alleviated 
by  the  FTC's  newly  developed  ad  substantia- tion program.  See  36  FR  120S8  (1971);  and 
generally.  Note,  The  FTC  Ad  Substantiation 
Program,  61  Geo.  L.J.  1427   (1973). 

"  See  Licensee  Responsibility  with  Respect 
to  the  Broadcast  of  False,  Misleading  or  De- 

ceptive Advertising,  32  PCC  ad  396  (1971); 
Consumer  Association  of  District  ot  Colum- 
bU.  32  FCC  2d  400  (1971). 
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case,"  the  Supreme  Court  made  it  clear 
that  such  access  is  not  a  matter  of  either 
constitutional  or  statutory  right.  The 
Court  noted,  however,  that  Congress  has 

left  the  Commission  with  "the  flexibility 
to  experiment  with  new  ideas  as  chang- 

ing conditions  require."  Id  at  122  It  was 
further  stated  that  "at  some  future  date 
Congress  or  the  Commission — or  the 
broadcasters — may  devise  some  kind  of 
limited  right  of  access  that  is  both  prac- 

ticable and  desirable."  Id.  at  131. 
78.  Our  studies  during  the  course  of 

this  Inquiry  have  not  disclosed  any 
scheme  of  government-dictated  access 
which  we  consider  "both  practicable  and 
desirable."  We  believe,  to  the  contrary, 
that  the  public's  interest  in  free  ex- 

pression through  broadcasting  will  best 
be  served  and  promoted  through  con- 

tinued reliance  on  the  fairness  doctrine 
which  leaves  questions  of  access  and  the 
specific  handling  of  public  issues  to  the 

licensee's  journalistic  discretion.  Thi.s 
system  is  far  from  perfect  However,  In 
our  judgment.  It  does  represent  the  most 
appropriate  accommodation  of  the  var- 

ious First  Amendment  interests  involved. 
and  provides  for  maximum  public  en- 

lightenment on  Issues  of  significance 
with  a  minimum  of  governmental  intru- 

sion into  the  journalistic  process 
79.  In  our  opinion,  this  Commission 

woiild  not  be  justified  in  dictating  the 
establishment  of  a  system  of  access  to 
particular  spokesmen  on  either  a  free  or 
paid  basis  If  the  access  were  free,  the 
government  would  inevitably  be  drawn 
Into  the  role  of  deciding  who  should  be 

allowed  on  the  air  and  when /*  This  gov- 
ernmental involvement  in  the  day-to- 

day processes  of  broadcast  Journalism 
would,  we  believe,  be  antithetical  to  this 

country's  tradition  of  uninhibited  di.s- 
semlnatlon  of  ideas.  With  regard  to  the 
suggestion  that  we  establish  a  system  of 

paid  access,  we  believe  that  "the  public 
Interest  in  providing  access  to  the  mar- 

ketplace of  ideas  and  experiences'  would 
scarcely  be  served  by  a  system  so  heavily 
weighted  In  favor  of  the  financially  af- 

fluent, or  those  with  access  to  wealth, " 
BEM,  412  US.  at  123,  or  wherein  "money 
alone  determines  what  Issues  are  to  be 

aired,  and  In  what  format,"  'Business 
'Executives'  Move  for  Vietnam  Peace  v 
FCC."  450  F.  2d  642.  666  (DC  Cir.  1971) 
(McGowan,  J.,  dissenting*.  This  problem 
would  In  no  way  be  alleviated  by  the  ap- 

plication of   the   fairness  doctrine,    in- 

"  Columbia  Broadcasting  System,  Inc  v 
Democratic  National  Committee,  412  US  94 
(1973). 

=*The  only  alternative  to  governmental  In- 
volvement of  this  type  would  appear  to  be 

acce&s  on  a  flrst-come-flrst-served  basts  (or 
by  lot  or  drawing).  This  system  would,  how- 

ever, give  no  assurance  that  the  most  Im- 
portant Issues  would  be  dlscus.sed  on  a  tln\ely 

bculs.  Moreover,  &s  the  Supreme  Court  ob- 
served In  BEM,  "|t)he  public  Interest  would 

no  longer  be  'paramount'  but  rather  sub- 
ordinate to  private  whim  especially 

since  •  •  •  a  broadcaster  would  be  largely 
precluded  from  rejecting  editorial  advertise- 

ments that  dealt  with  matters  trivial  or  In- 
slgnlfloant  or  already  fairly  covered  by  the 
broadcaster, "  412  DS  at  124. 

eluding  the  Cullman  coroUai-y,  to  edi-  ; 
torial  advertising,  .since  the  agenda  for 
public  debate  would  be  set  solely  by  those 
financially  able  to  take  advantage  of  the 
right  to  purchase  time  in  the  first  in- 

stance Furthermore,  there  would  be  ele- 
ments of  unfairness  In  applying  the  Cull- 

man principle  In  this  situation,  for  it 
would  require  the  licensee  to  correct  an 
imbalance — at  its  own  expense — which  it 
had  not  created.  On  the  other  hand,  if 
Cullman  were  suspended  in  the  case  of 
editorial  advertisements,  the  public 
would  be  left  in  many  if  not  most  in- 

stances with  one-sided  presentations  of 
those  issues  which  the  financially  able 
chose  to  discuss. 

80.  We  have  given  serious  thought  to 
the  suggestion  that  broadcasters  be  re- 

quired to  maintain  a  policy  of  examin- 
ing and  considering — but  not  necessarily 

accepting — editorial  advertisements  ten- 
dered for  broadcast.  While  this  sugges- 

tion has  some  siuface  appeal,  we  believe 
that  such  a  requirement  would,  in  our 
judgment,  inevitably  draw  this  Commis- 

sion into  deciding  a  broadcaster's  good 
faith  in  accepting  or  rejecting  proffered 
material  and  into  adjudicating  compet- 

ing claims  to  buy  limited  time  on  the 
basis  of  criteria  that  would  necessarily 

favor  one  person's  speech  over  another's. 
This  is  precisely  the  sort  of  governmen- 

tal intrusion  which  we  have  sought  to 
avoid  in  developing  and  administering 
the  fairness  doctrine,  and  why  we  believe 
that  our  present  policy  of  leaving  such 
decisions  initially  to  the  editorial  discre- 

tion of  the  licensee,  though  imperfect-, 
must  be  maintained  As  Chief  Jastice 
Burger  stated  for  the  Court  in  BEM : 

For  belter  or  worse,  editing  Is  what  editors 
are  for;  and  editing  Is  selection  and  choice 
of  material  That  editors— newspaper  or 
broadcast — can  and  do  abuse  this  power  Is 
beyond  doubt,  but  that  Is  no  reason  to  deny 
the  discretion  Congress  provided  Calculated 
risks  of  abuse  are  taken  In  order  to  preserve 
higher  values  412  U.S  at  124-125. 

81  While  we  have  rejected  the  sug- 
gestion that  the  Commission  should  es- 
tablish a  system  of  mandated  access 

(either  free  or  paldi.  we  certainly  do 
not  mean  to  suggest  any  disapproval  of 
efforts  by  broadcasters  to  provide  for  ac- 

cess to  their  stations  Indeed,  the  fairness 
doctrine  itself  insures  that  many  citizens 
will  be  afforded  a  type  of  access,  for  the 
licensee 

Is  required  to  "present  representative  com- 
munity views  and  voices  on  controversial  Is- 

sues which  are  of  importance  to  (Its)  lis- 
teners." and  It  Is  prohibited  from  "excluding 

partisan  voices  and  always  Itself  presenting 
views  In  a  bland.  Inoffensive  manner."  25  FCC 
2d  at  222  A  broadcaster  neglects  that  obliga- 

tion only  at  the  risk  of  losing  his  license. 
BEM.  supra  at  131. 

Under  this  system,  many  representative 
community  spokesmen  do  express  their 
views  in  newscasts,  interviews,  call-in 
programs,  editorial  replies,  and  through 
various  other  formats.  Thus,  while  no 
particular  individual  has  a  guaranteed 
right  of  access  to  the  broadcast  micro- 

phone for  his  own  self-expression,  the 

public  as  a  whole  does  retain  Its  "para- 

mount"  right  "to  receive  suitable 
access  to  social,  political,  esthetic, 
moral,  and  other  Ideas  and  exoer:- 
ences  •  •  •"  "Red  Lion  Broad- 

casting Co.  V.  FCC."  395  US.  at  330 
(emphasis  supplied*.  In  a  real  sense, 

therefore,  there  is  a  "right  of  access" 
in  broadca.sting.  that  right  being  guaran- 

teed the  listening  'and  viewing  public. However,  in  order  to  secure  this  right 
to  the  people,  and  to  avoid  unwarranted 
governmental  supervision.  Congress  has 
delegated  the  primary  responsibility  for 
the  selection  of  particular  spokesmen  and 
specific  program  material  to  private 
licensees  who  are  required  to  serve  as 
trustees  for  the  public.  As  the  Supreme 
Court  stated  in  its  BEM  decision: 

This  policy  lof  concentrating  the  alloca- 
tion o(  Journalistic  priorities  in  the  hcenseei 

gives  the  public  some  assurance  that  the 
broadcaster  will  t>e  answerable  if  he  fails  to 
meet  its  legitimate  needs  No  such  accounta- 

bility attaches  to  the  private  individual, 
whose  only  qualifications  for  using  the  broad- 

cast facility  may  be  abundan'.  funds  and  a 
point  of  view  To  agree  that  debate  on  public 
issues  should  be  "robust  and  wldc-cpen"  does 
not  mean  that  we  should  exchange  "public 
trustee'  broadcasting,  with  all  its  limita- 

tions, for  a  system  of  self-appointed  editorial 
commentators   412  U  S   at  125. 

82.  We  do  not  mean  to  suggest  that 
broadcasters  are  in  any  way  required  to 

maintain  "tig'nt  editorial  control  "  over 
the  spokesmen  who  appear  on  their  sta- 

tions Much  to  the  contrary,  we  wish  to 
give  every  encouragement  to  broadcast- 

ers to  experiment  with  new  ways  of  pro- 
viding for  wide-open  debate  of  public 

issues  Our  point  here  is  that  while 

genuine  partisan  debate  should  be  en- 
couraged, we  cannot,  at  this  time,  justify 

or  support  its  particularized  imposition 
by  Commission  fiat. 

83.  Although  we  liave  here  reaffirmed 

the  present  system  of  licensee  respon- 
sibility and  discretion  and  rejected  re- 

quests for  the  creation  of  a  direct  "right" of  access,  we  wish  to  emphasize  that  this 
system  is  predicated  entirely  upon  the 
assumption  that  licensees  will  in  fact 
make  a  reasonable,  good  faith  effort  to 
meet  their  public  obligatioi\s  Licensee 
discretion  is  but  a  means  to  a  greater 
end.  and  not  an  end  in  and  of  itself,  and 
only  iiisofar  as  it  is  exercised  in  genuine 
confoimlty  with  the  paramount  nght  of 
the  listening  and  viewing  public  to  be 
InXoi-med  of  the  competing  vienpoints  on 
public  issues  can  such  discretion  be  con- 

sidered an  adequate  means  of  maintain- 
ing and  enliancing  First  Amendment  in- 

terests in  the  broadcast  medium  For  the 
present,  we  remain  convinced  that  the 
general  rubric  of  the  fairness  doctrine, 
with  Its  emphasis  on  licensee  respon- 

sibility and  discretion,  provides  the  most 
desirable  and  practical  means  to  that 
end.  However,  should  futiue  experience 
Indicate  that  the  doctrine  is  iijadequate, 
either  in  its  expectations  or  in  its  results, 

the  Commission  will  have  the  opportu- 
nity— and  the  responsibility — for  such 

further  reasses.-.ment  and  action  as 
would  be  mandated  by  the  public  Interest 
and  the  First  Amendment. 
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V.  Application  of  the  iairness  doctrine 
to  political  broadcasts — ballot  proposi- 

tions. 84.  The  First  Report  on  Part  V.  of 
the  Falmese  Doctrine  Inquiry,  36  FCC 
2d  40  (1972),  dealt  almost  exclusively 
with  appearances  by  the  President  and 
other  public  oflBcials  and  with  questions 
of  the  application  of  the  Zapple  doc- 

trine*' to  such  appearances.  However, 
Part  V  of  our  Notice  of  Inquiry  phrased 
the  Zapple  question  in  broader  terms: 

We  request  comment  on  such  relevant 
questions  aa  the  following:  whether  the 
quasi-equal  opportunities  approach  should 
be  restricted,  expanded,  or  left  alone,  with  a 
specific  description  of  the  feasibility  and 
effect  of  any  proposed  revision  on  the  under- 

lying policies  of  the  statute  (see  section  315 
(a)).  30  PCC  2d  26,  34  (1971). 

We  now  address  ourselves  specifically  to 
application  of  the  fairness  doctrine  to 
ballot  propositions  such  as  referenda,  ini- 

tiative or  recall  propositions,  bond  pro- 
posals and  constitutional  amendments. 

85.  Some  comments  filed  in  this  in- 
quiry have  urged  that  Zapple  rather  than 

the  Cullman  doctrine  be  applied  to  bal- 
lot propositions  on  the  ground  that  such 

situations  are  analogous  to  those  cov- 

ered by  the  "equal  opportunities"  re- 
quirement of  Section  315  and  the  "politi- 

cal supporters '  policy  in  Zapple.  One 
party  has  suggested  that  not  only  should 
Cullman  apply  but  that  when  one  side 
buys  spots,  the  licensee  should  be  re- 

quired to  present  opposing  announce- 
ments in  the  same  format  (i.e.,  spots), 

and  also  to  afford  proponents  of  all  sides 
opportunity  for  extended  discussion  of 
the  issues.  In  this  regard,  the  Commis- 

sion also  has  received  informal  com- 
plaints that  application  of  the  Cullman 

doctrine  to  ballot  propositions  is  unfair 
on  the  ground  that  it  enables  proponents 
of  one  side  to  spend  their  money  on  news- 

paper, billboard  and  direct  mail  adver- 
tising— where  there  is  no  Cullman  re- 

quirement— and  then  to  rely  on  Cullman 
to  obtain  free  broadcast  exposuie  of  their 
views  because  the  other  side  has  spent 
its  money  in  that  medium. 

86.  After  considering  all  comments,  we 
find  no  substantial  reason  to  alter  our 

previous  application  of  the  fairness  doc- 
trine to  ballot  propositions.  The  Zapple 

doctrine,  which  some  urge  that  we  apply 
to  this  area,  was  adopted  solely  because 
it  was  analogous  to  the  situation  for 
which  Congress  itself  had  provided  for 

"equal  opportunities."  As  we  explained  in 
our  First  Report,  Zapple  was  simply  a 
common-sense  application  of  the  statu- 

tory scheme  relating  to  appearances  by 
political  candidates,  and  we  made  clear 
the  fact  that  we  did  not  intend  to  extend 
its  application  further.  While  bsdlot 
propositions  are  similar  to  political  can- 

didacies in  the  sense  that  both  are  subject 
to  popular  vote,  they  are  more  closely 
analogous  to  ordinary  public  issues  such 
as  a  bill  pending  in  Congress  or  a  state 
legislature.  We  are  unable  to  perceive 
why  such  Issues  should  be  treated  differ- 

ently merely  because  they  are  subject  to 

popular  vote.  In  a  case  Involving  political 
candidacies,  the  natural  opposing  spokes- 

men are  readily  Identifiable  (i.e.,  the 
candidates  themselves  or  their  chosen 
representatives).  In  the  case  of  a  ballot 
proposition,  however,  there  is  generally 
nonspecific  individual  or  group  which  is 
entitled  to  equal  or  comparable  time. 
Furthermore,  Congress  has  shown  no  in- 

tent to  alter  the  Commission's  traditional 
appUcation  of  the  fairness  doctrine.  In- 

cluding the  Cullman  corollary,  to  ballot 

propositions. 
87.  It  has  been  argued  that  in  the  clos- 

ing days  of  an  election  campaign,  li- 
censees may  be  overwhelmed  by  orders 

for  large  quantities  of  spot  announce- 
ments favoring  or  opposing  a  proposi- 

tion, and  could  be  hard  put  to  comply 
with  the  requirements  of  the  fairness 
doctrine  if  only  one  side  buys  time.  No 
licensee,  however,  is  required  to  sell  all 
the  time  that  an  advocate  of  a  proposi- 

tion (or  even  a  legally  qualified  candi- 
date) may  wish  to  buy."  Indeed,  some  li- 

censees in  the  past  have  discovered  to 
their  dismay  that  an  employee  has  sold 
an  inordinate  amount  of  time  in  the  clos- 

ing days  of  campaign  to  one  candidate — 
only  to  be  confronted  by  a  demand  from 
the  opposing  candidate  to  buy  an  equal 
amount.  It  is  the  responsibility  of  the 
licensee  in  such  situations  to  look  ahead 
and  commit  himself  to  no  more  time 
for  Candidate  A  than  he  is  prepared  to 
sell  to  Candidate  B.  Similarly,  no  licensee 
is  required  by  statute  or  Commission  rule 
or  policy  to  yield  his  facilities  to  one 
side  of  a  ballot  proposition  for  a  so-called 
"blitz."  His  clear  obligation  in  fairness 
situations  is,  again,  to  plan  his  program- 

ming in  advance  so  that  he  is  prepared  to 
afford  reasonable  opportomity  for  pres- 

entation of  contrasting  views  on  the 
issue,  whether  or  not  presented  in  paid 

time." 

"  Se«   Nicholas   Zapple.    M    rcC    ad    IVT 
(1970). 

"  However,  stations  are  required  to  either 
give  or  sell  reasonable  amounts  of  time  to 
candidates  for  federal  elective  office.  47  U.S  C 
section  312(a)(7);  See  also  Use  of  Broad- 

cast and  Cablecast  Facilities  by  Candidates 
for  Public  Office,  34  FCC  2d  510  (1972) .  While 
we  do  not  dictate  how  much  time  should  be 
devoted  to  the  various  Issues  being  debated 
In  a  community,  ballot  propositions  and 
other  election  matters  will  frequently  receive 
considerable  coverage  on  the  basis  of  their 
Importance  to  the  community.  In  this  regard, 
we  recognize  that 
■The  existence  of  an  Issue  on  which  the 

community  is  asked  to  vote  must  be  pre- 
sumed to  be  a  controversial  Issue  of  public 

Importance,  absent  unusual  circumstances 
•  •  •  It  is  precisely  within  the  context  of  an 
election  that  the  fairness  doctrine  can  be 
best  utilized  to  Inform  the  public  of  the  ex- 

istence of  and  baats  for  contrasting  view- 
points on  an  Issue  about  which  there  must 

be  a  public  resolution  through  the  election 
process."  King  Broadcasting  Co  ,  23  FCC  2d 
41,  43   (1970)    (staff  ruling). 

■■'  In  our  public  notice  of  Maxch  18,  1972,  34 
PCC  2d  510.  eettlng  forth  our  Interpretation 
of  the  Federal  Election  Campaign  Act  of  1971, 
we  staled  that  Congreie,  in  amending  section 
312(a)  of  the  Gommunlcatlon.  Act  to  require 
licensees  to  allow,  reasonable  access  to  or 
to  permit  purchase  of  reasonable  amounts  of 
time  by  candidates  for  federal  elective  otnce. 
"clearly  4Ud  not  intend,  to  take  the  extreme 

88.  PinaUy,  it  is  argued  that  some  bal- 
lot issue  advocates  take  advantage  of  the 

Cullman  principle  by  spending  their 
available  money  on  non-broadcast  media, 
then  waiting  for  the  other  side  to  buy 
time  on  the  air,  and  finally  demanding 
that  their  own  views  on  the  proposition 
be  given  free  broadcast  exposure,  thus 

obtaining  a  broadcast  "subsidy"  for  their 
views.  To  the  extent  that  this  could 
occur,  the  same  criticism  can  be  voiced 
against  any  application  of  Cullman.  We 
believe,  however,  it  is  more  important  In 
a  democracy  that  the  public  have  an  op- 

portunity to  receive  contrasting  views  on 
controversial  Issues  of  public  import- 

ance— that  "robust,  wide-open  debate" 
take  place — than  that  the  Cullman  prin- 

ciple be  abandoned  because  of  the  possi- 
ble practices  of  a  few  parties.  Moreover, 

the  fairness  doctrine  does  not  require 
equality  of  exposure  of  contrasting  views, 
and  those  who  rely  solely  on  Cullman 
have  no  assurance  of  obtaining  equality 

by  such  means. 
89.  Thus,  we  shall  continue  to  deal 

with  ballot  proposition  issues  as  we  do 
with  other  controversial  public  issues. 
As  in  all  fairness  doctrine  matters,  the 
licensee  is  required  to  use  his  own  discre- 

tion regarding  issues  to  be  presented,  the 
amount  of  time  to  be  devoted  to  each, 
parties  to  present  contrasting  views,  and 
the  formats  to  be  employed.  Upon  receipt 
of  a  complaint,  we  shall  as  In  the  past 
review  the  licensee's  actionb  only  for 
reasonableness  and  good  faith. 

VI.  Conclusion.  90.  It  is  hoped  that 
this  inquiry  and  report  will  provide  a 
needed  restatement  and  clarification  of 
the  essential  principles  and  policies  of 
the  fairness  doctrine — both  in  terms  of 
its  theoretical  foundations  and  its  prac- 

tical application.  While  we  have  here  re- 
affirmed the  basic  validity  and  soundness 

of  these  principles  and  policies  in  en- 
suring that  the  medium  of  broadcasting 

will  continue  to  function  consistently 
with  the  ends  and  purposes  of  the  First 
Amendment  and  the  public  interest,  the 
Commission  fully  recognizes  that  their 

specific  appUcation  in  particular  cases 
can  involve  questions  determinations  of 
considerable  complexity  and  difficulty. 
For  this  reason,  the  administration  of  the 

doctrine  must  proceed,  within  the  frame- 
work of  general  policies  set  forth  herein, 

on  a  case-by-case  basis  according  to  the 

particular  facts  and  circumstances  pre- 
sented. We  do  wish  to  emphasize  that  in 

the  final  analysis,  the  fairness  doctrine 
can  fulfill  its  purpose  and  function  only 

case,  that  during  the  closing  days  of  a  cam- 
paign, stations  should  be  required  to  accom- 

modate requests  for  political  time  to  the 
exclusion  of  all  or  most  other  types  of  pro- 

gramming or  advertising.  Important  as  an 
Informed  electorate  le  In  our  society,  there 
are  other  elementa  In  the  public  Interest 
standard,  and  the  public  Is  entitled  to  other 
kinds  of  programming  than  political.  It  was 
not  Intended  that  all  or  most  time  be  pre- 

empted for  political  broadcasts  •  •  •."  (Ques- tion and  Answer  3,  aectton  Vni) .  The  same 
prirtciple  would,  of  course,  apply  to  ballot 

propositions 
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to  Uie  extent  that  all  the  parties  in- 
volved— the  broadcasters,  the  Commis- 

sion, and  Individual  members  of  the  pub- 
lic  participate  with  a  sense  of  reason- 

ableness and  good  faith. 
91.  Accordingly,   the   proceedings   In 

Docket  19260  are  terminated. 

Adopted:  June  27,  1974. 

Released:  July  12,  1974. 

Federal  Communications 

Commission," (seal]        Vincent  J.  Mulldjs, 
Secretary 

APPENDni    A 

(Docket  No.  19260;  FCC  72-534;  795051 

In  the  matter  of  the  handling  of  public 
issues  under  the  Fairness  Doctrine  and  the 
Public  Interest  Standards  of  the  Communi- 

cations Act. 
I.  introduction.  1.  The  first  report  deals 

with  Part  V  of  our  Notice — the  fairness  doc- 
trine as  It  relates  to  political  broadcasU 

We  would  ordinarily  consider  this  aspect  in 
the  context  of  the  revisions  made  in  the 
general  fairness  area.  Including  possible 
public  Interest  decisions  as  to  access  How- 

ever, we  are  operating  under  time  constraints 
here  that  we  must  take  mio  account — 
namely,  the  appropriateness  of  disposing  of 
this  aspect  well  before  the  commencement 
of  the  general   election   period.   See   DNC   t. 
PCC.   VB    App    DC        FCC  2d 
  Case   No.    71-1738    (DC     Clr     Feb     22. 
1972).  (slip  op  at  7).  We  therefore  have 
expedited  our  consideration  of  this  aspect 
and.  1/  necessary,  will  re-examine  this  report 
In  light  of  our   later  decisions   In   Parts  II- 
rv. 

3.  While  this  was  the  last  topic  In  this 
Inquiry.  It  Is  not.  of  course,  the  one  of  least 
Importance  Promotion  of  robust,  wide-open 
debate  in  this  field  vitally  serves  the  public 
Interest. 

n.  Background.  3  In  applying  the  fairness 
doctrine  the  CoDunlsslon  has  traditionally  re- 

quired licensees  to  afford  reasonable  oppor- 
tunity for  the  presentation  of  contrasting 

views  following  the  presentation  of  one  side 
of  a  controversial  Issue  of  public  importance. 
Tlie  licensee  has  been  given  vide  discretion 
In  selecting  the  appropriate  spokesman,  for- 

mat and  time  for  the  presentation  of  the 
opposing  views  on  controversial  Issues,  with 
two  significant  exceptions  Under  §  315  of  the 
Communications  Act  of  1934.  as  amended. 
Uceiuees  are  required  to  afford  equal  time 
to  legally  qualified  candidates:  and  under 
the  Commission's  political  editorializing  rules 
(JJ  73.123(c),  73.300(C),  73  598(C).  73  679 
(c) )  the  licensee  must  aflord  a  reasonable 
opportunity  for  a  candidate  or  hU  spokes- 

man to  re^ond  when  the  licensee  has  op- 
posed him  or  supported  his  opponent  In  an 

editorial. 

4  Under  the  ruling  In  Letter  to  Mr  Ni- 
cholas Zapple."  23  FCC.  2d  707 1 1970)  the 

Commission  further  limited  the  licensee's  dis- 
cretion. The  Commission  held  In  '  Zapple" 

that  when  a  licensee  sells  time  to  supporUrs 
or  spokesmen  of  a  candidate  during  an  elec- 

tion campaign  who  urge  the  candidates  elec- 
tion, discuss  the  campaign  Issues   or  criticize 

an  opponent,  then  the  licensee  must  afford 
comparable  time  to  the  spokesmen  for  an 
opponent  1  Known  as  the  quasi-equal  oppor- 

tunities or  political  party  corollary  to  the 
fairness  doctrine,  the  "Zapple"  doctrine  Is 
based  on  the  equal  opportunity  requirement 
of  section  315  of  the  Communications  Act: 
accordingly,  free  time  need  not  be  afforded 
to  respond  to  a  paid  program 

5.  Since  some  controversy  has  been  gen- 
erated as  to  the  applicability  or  wisdom  of 

this  doctrine,  the  Commission  asked  for  pub- 
lic comment  on  the  following  questions  In 

Its  Notice  of  Public  Inquiry  In  Docket  No. 
19260  (hereinafter.  Fairness  Inquiry). 
"Should  the  quasi-equal  opportunities 

approach  be  restricted  or  expanded  and  what 
Is  the  feasibility  and  effect  of  any  proposed 
revision  on  the  underlying  policies  of  the  sta- 

tute (see  section  315(al )  ? 
"Should  the  Commission  adopt  a  F>osltlon 

that  Zapple  applies  only  to  political  cam- 
paigns and  not  to  other  times? 

"Should  Zapple  be  disassociated  from  the 
fairness  doctrine  and  Incorporated  Into  Sec- 

tion SIS' "Should  Zapple  be  limited  by  applying  a  7- 
day  deadline  for  requesting  "quasi-equal 

opportunities"? Should  Zapple  continue  to  apply  only  to 
major  parties  isee  Letter  to  Lawrence  M  C. 
Smith.  25  RR  291  (1963)).  or  should  it  be 
extended  to  all  parties  or  to  some  mathe- 

matically-defined category  of  "parties  with 
substantial  public  support"  (eg.  percentage 
of  popular  votei?  How  should  It  apply  to 
"new"  parties? 

"Should  Zapple  be  extended  to  Include 
spokesmen  for  ballot  Issues  such  as  bond  Is- 

sues,    amendments    of    state    constitutions. 

6  One  additional  suggestion  has  been  that 
the  Zapple  doctrine  should  be  extended  to 
include  broadcast  appearances  of  the  Presi- 

dent of  the  United  States  so  that  an  auto- 
matic right  to  respond  in  comparable  time, 

format,  etc  .  would  accrue  to  appropriate 
spokesman  following  a  Presidential  appear- 

ance In  "Complaint  of  Committee  for  i.he 
Fair  Broadcasting  of  Controversial  Issues." 
25  FCC  2d  283.  294-298  11970).  the  Com- 

mission declined  to  extend  the  "Zapple" 
quasi-equal  opportunities  concept  generally 
to  Presidential  appearances,  although  It  said 
that  the  fairness  doctrine  was  applicable  to 
Presidential  appearances  when  dealing  with 
controversial  Issues  of  public  Importance. 

Upon  re-exaralnation  in  "Republican  Na- 
tional Committee."  25  FCC.  2d  739.  744 

(1970).  the  Commission  again  explained  that 
Presidential  broadcasts  made  In  a  non-elec- 

iion  period  do  not  come  within  the  Zapple" corollary  but  are  Included  under  the  general 
fairness  doctrine  to  the  extent  that  contro- 

versial Issues  of  importance  are  discussed 
The  question  was  raised  once  again  and  ruled 
on  bv  the  Commission  In  "Democratic  Na- 

tional Committee."  31  FCC.  2d  708  (1971), 
and     "Democratic     National     Committee     v. 
FCC  .        US    App    DC         F    2d    . 
Case  No  71-1738  (DC  Oir.  Feb  22.  1972). 
However,  we  solicited  the  comments  of  the 
public  on  the  questions  raised  in  these  ca.'^es In  this  Inquiry. 

Ill  Summarj/  of  comments  7  Extensive 
comments  and  reply  comments  addressing 
these  questions  were  received  In  response  to 
the  Fairness  Inquiry  from  fourteen  parties. 
In  addition,  the  Commission  conducted  panel 
discussions  and  heard  oral  argument  for  a 
full  week  in  March  1972.  during  which  these 
Issues  were  e.xhaustlvely  discussed.  (A  list  of 
all  participants  Ls  Included  In  Appendix  A 
below.)  A  variety  of  Ideas,  proposals,  and 
criticisms  were  presented,  a  brief  summary 
of  which  follows. 

8  Storer  Broadcasting  Company  observes 
that  since  the  fairness  doctrine,  unlike  Sec- 

tion 315.  gives  no  particular  person  a  right 
to  reply  to  previously  broadcast  material, 
the  extension  of  the  fairness  doctrine  to  a 

quasi-equal  opportunities  doctrine  in  Zap- 
ple is  a  contradiction  of  the  fairness  doctrine. 

As  presently  constituted,  Zapple  and  Its 
progeny  provide  InsuCBcient  direction  to  li- censees as  to  when  comparable  responses  to 
noncampaign  appearances  of  public  ofhctals 
are  required,  as  lo  which  party  spokesman  Is 
entitled  to  reply  when  different  factious 
within  a  party  wish  to  respond,  and  as  to 
the  rights  of  minority  parties  to  comparable 
tune.  Storer  recommends,  therefore,  that 
Zapple  should  be  codified  In  Commission 
rules  or  be  incorporated  Into  section  315  to 
remove  It  from  the  ambit  of  the  fairness 
doctrine  Storer  further  suggests  that  the 
Commission  adopt  a  political  broadcast 
primer  to  specify  licensee  obligations  and 
responsibilities  m  this  area. 

9  The  National  Association  of  Broadcast- 
ers (NAB) .  General  Electric  Broadcasting  Co  , 

American  Broadcasting  Co.  (ABC).  National 
Broadcasting  Co.  (NBC),  the  Evening  News 
Association.  Lee  Enterprises.  Inc  .  Time  Life 
Broadcasting,  Inc  and  others  support  the 
principles  of  the  Zapple  doctrine  so  long  as 
the  Cullman  -  doctrine  continues  to  be  in- 

applicable, and  licensees  are  not  required  to 
subsidize  the  campaigns  of  opposing  candi- 

dates by  affording  free  response  time  Zapple 
is  seen  by  those  filing  Joint  comments  with 
the  Evening  News  Association  as  an  appropri- 

ate means  to  fuinu  the  purposes  of  section 
315,  ensuring  the  equality  of  treatment  of 
political  candidates  by  broadcast  licensees 
Consequently,  they  would  Impose  obligations 
progress  In  which  the  broadcaster  has  af- 

forded time  and  relinquished  content  con- 
trol to  a  spokesman  for  a  candidate  to 

support  that  candidate  or  to  oppose  rival 
candidates. 

10  The  NAB.  ABC,  NBC.  and  G  E  Broad- 
casting Co.  argue  that  the  Zapple  doctrine 

should  also  apply  to  "political"  broadcasU 
where  a  campaign  issue  (bond  proposal,  con- 

stitutional amendment,  etc  )  that  Is  sup- 
ported or  opposed  by  a  political  spokesman 

has  been  placed  on  the  ballot.  It  Is  argued 
that  this  situation  Is  analogous  to  both  sec- 

tion 315  and  Zapp'.e.  and.  as  Is  the  case  with 
the  political  spokesman  doctrine,  Cullman 
should  not  apply.  NBC  emphasizes  that  the 
quasi-equal  opportunity  approach  of  Zapple 
or  its  extension  to  ballot  issues  should  apply 

only     to    paid     presentations     In     campaign 

»  Commissioner  Hooks  concurring  in  part 
%ni  dissenting  In  part  and  Issuing  a  separate 
statement.  Commissioner  Quello  concurring 
and  Issuing  a  separate  statement.  State- 

ments of  Commissioners  Hooks  and  Quello 
filed  as  part  of  the  original  document. 

'In  Re  Complaint  of  Committee  for  the 
Fair  Broadcasting  of  Controversial  Issues.  25 
F  C  C  2d  283  1 1970 1 .  affirmed  on  reconsidera- 

tion sub  nom  Republican  National  Commit- 
tee, 25  FCC  2d  739  (1970).  the  Commission 

extended  the  "Zapple"  ruling  to  a  non-cam- 
paign period  proffer  of  time  to  a  political 

party  chairman  where  the  licensee  did  not 
specify  the  Issue  or  Issues  to  be  discussed. 
This  ruling  was  reversed  In  Columbia  Broad- 

casting Co.  V.  FCC.  454  F.  2d  1018.  (DC. 
Cir    1971). 

•-Cullman  Broadcasting  Co.  Inc  .  40  FCC. 

576.  577  (1963)  held  that  "•  •  •  where  the licensee  has  chosen  to  broadcast  a  sponsored 
program  which  for  the  first  time  presents  one 
side  of  a  contro\ersial  issue,  has  not  pre- 

sented (or  does  not  plan  to  present)  contrast- 
ing viewpoints  in  other  programming,  and 

has  been  unable  to  obtain  paid  sponsorship 
for  the  appropriate  presentation  of  the  op- 

posing viewpoint  or  viewpoints,  he  cannot 
reject  a  presentation  otherwise  suitable  to 
the  licensee — and  thus  leave  the  public  un- 

informed— on  the  ground  that  he  cannot  ob- 
tain paid  sponsorship  for  that  presentation." 
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periods,  since  tUs  equal  opportunities  »p- 
proacb  Involving  free  time  Inhibits  the  pres- 

entation of  political  progxammlng  and  Inter- 
feres with  a  licensee's  editorial  Judgment. 

11.  Two  commenutors,  Democratic  Na- 
tional Cemmlttee  (DNC)  and  American  ClvU 

Liberties  Union  (ACLU)  suggest  that  the 
Commission  eitend  the  fairness  doctrine  or 
adopt  a  speclflc  rule  that  would  require  li- 

censees to  broadcast  the  opposing  views  of 

appropriate  spokesmen  following  an  appear- 
ance of  a  public  official  It  Is  claimed  that 

there  Is  an  overriding  national  concern  In 
Informing  the  public  on  both  sides  of  Issues 
dealt  with  by  public  officials,  and  accordingly, 
that  licensee  discretion  In  presenting  oppos- 

ing views  and  selecting  appropriate  spokes- 
man should  be  more  limited  than  at  present. 

12  DNC  speclflcally  urges  the  adoption  of 
a  rule  that:  (1)  Would  establish  a  presump- 

tion that  a  Presidential  broadcast  appearance 
Involves  a  controversial  Issue  of  public  Un- 
portance;  (2)  would  require  licensees  to  seek 
out  appropriate  spokesmen  to  present  an  op- 

posing view  and  to  afford  them  equal  oppor- 
tunities; and  (3)  would  require  licensees  or 

networks  to  keep  publicly  avaUable  for  three 
years  a  tape  or  transcript  of  every  Presiden- 

tial appearance  DNC  asserts  that  such  a  rule 
Is  necessitated  by  the  public  Interest  stand- 

ard of  the  Communications  Act  and  by  the 
First  Amendment.  In  view  of  the  publics 
need  to  be  fully  Informed  on  Important  pub- 

lic Issues  discussed  by  the  President.  The 
public  IB  not  presently  receiving  balanced 
Information  on  such  Issues,  DNC  believes, 

btcause  the  President's  control  of  the  time, 
format,  and  content  of  his  appearances  maxi- 

mizes their  impact  and  effectiveness  while,  on 
the  other  hand,  the  difficulties  encountered 
by  DNC  In  buying  time  to  discuss  public 
issues  or  In  securing  free  tune  to  respond  to 
Presidential  appearances  limits  the  effective- 

ness of  the  presentation  of  their  viewpoint. 
DNC's  views  are  currently  presented.  It  main- 

tains, through  news  and  panel  show  presen- 
tations in  which  DNC  representatives  ar© 

merely  responding  to  questions  and  have  no 

opportunity,  comparable  to  the  President's, to  develop  a  reasoned  and  uninterrupted 
presentation  of  the  Issues  DNC  thus  arguea 
that  the  First  Amendment  goal  of  promoting 
robust,  wide-open  debate  is  being  thwarted 
by  Its  rejection  as  an  entity  responsible  for 
defining  options  for  the  American  people  on 
major  public  issues  and  by  denying  It  access, 
comparable  to  the  President's,  to  respond  to 
his  appearances 

13  ACLU  maintains  that  the  responsibility 
of  the  licensee  under  the  fairness  doctrine 
should  extend  to  making  available  compar- 

able opportunities  for  opposing  spokesman 
to  conunent  on  the  issues  raised  In  the  broad- 

cast appearance  of  any  public  official.  Includ- 
ing the  President  Because  of  the  President's 

unquestioned  power  to  command  broadcast- 
ing time  and  to  attract  an  audience.  ACLU 

feels  that  comparable  time  can  be  afforded 
only  If  the  contrasting  viewpoint  Is  presented 
Immediately  after  each  Presidential  appear- 

ance The  President  and  other  public  officials 
should  furnish  copies  of  their  statements 
sufficiently  In  advance  of  their  broadcast  to 
permit  station  licensees  to  fulfill  these  fair- 

ness obligations 
14  The  proposals  of  DNC  and  ACLU  were 

opposed  by  a  number  of  parties.  ABC  and 
O  E  Broadcasting  Co.  argue  that  no  Justifica- 

tion for  the  proposed  rule  can  be  found  In 
section  315  of  the  Act,  since  under  that  Sec- 

tion, the  recipient  of  an  equal  time  oppor- 
tunity to  respond  to  a  candidate's  appear- 

ance must  himself  be  a  legally  qualified 
opposing  candidate  and  not  Just  a  representa- 

tive of  a  political  party  or  some  other  appro- 
priate group.  To  extend  a  quasi-equal  oppor- 

tunities doctrine  to  non-election  period 
Presidential  appearances  would  require  Con- 

N^ICff 

gresalonai  amendment  ol  section  315  because 
such  extension  would  violate  tb»  Intent  of 
section  315,  and  speclflcally,  would  negate 
the  newscast,  news  documentary,  and  news 
interview  exemptions  to  the  equal  time  pro- 

visions contained  in  section  315(a).  Imple- 
mentation of  these  proposals  would  also  be 

a  distortion  of  the  fairness  doctrine,  It  Is 
argued,  since  the  fairness  doctrine  focuses  on 
Issues,  not  Individuals  or  candidates. 

15.  Those  parUes  filing  with  the  Evening 
News  Association  argue  that  the  broadcast 
appearance  of  a  public  office  holder  should  be 
treated  as  the  appearance  of  a  public  official 
fulfilling  the  duties  of  his  office,  not  as  the 
appearance  of  a  partisan  spokesman  present- 

ing one  side  of  a  controversial  Issue  absent 
some  extrinsic  evidence  to  the  contrary. 

Otherwise,  the  public's  right  to  be  Informed 
on  important  matters  by  Its  elected  officials 
would  be  subordinated  to  the  rights  of  a  par- 

ticular class  (political  candidates)  to  broad- 
cast. 

16  NBC  believes  that  both  DNC  and  ACLU 
have  failed  to  show  the  necessity  of  their 
proposed  policies  or  the  present  inadequacy 
of  the  fairness  doctrine  as  a  tool  for  Inform- 

ing the  public  on  Important  public  Issues. 
Creation  of  an  equal  or  quasi-equal  time 
right  to  reply  to  all  public  official  addresses 
would,  as  a  practical  matter.  Inhibit  the 
appearance  of  public  officials.  NBC  main- 

tains. It  would  also  ignore  the  difference  In 
media  use  by  different  officials.  a£  well  as  the 
fact  that  it  Is  possible  to  distinguish  the 
leadership  appearances  of  an  official  from  his 
political  opinions  NBC  also  has  argued  that 
under  present  rules  Presidential  appearances 
during  a  campaign  for  his  re-election  are 
subject  to  the  Section  315  equal  time  require- 

ments, that  Presidential  appearances  In  a 
non-election  period  are  subject  to  the  fair- 

ness doctrine  and  the  political  party  corol- 
lary, and  that  these  doctrines  are  adequate 

to  ensure  that  the  electorate  Is  Informed. 
17.  WGN  Broadcasting  Co.  (WON)  Is  also 

opposed  to  the  DNC  ACLU  proposals  on  the 
grounds  that  the  standard  proposed  by  DNC. 
that  Presidential  broadcasts  that  enhanced 
the  political  or  personal  Image  of  the  Presi- 

dent would  be  subject  to  the  rule  and  require 
the  presentation  of  opposition  programming, 
is  too  vague  to  be  realistically  applied  by 
licensees;  and  Chat  the  FCC  would  be  Inex- 

orably Involved  In  politically  sensitive  ad- 
judications which  should  be  avoided. 

18  Three  parties  argue  that  the  Zapple 
doctrine  should  be  repealed  altogether.  WGN 
maintains  that  Zapple  exceeds  the  Intent 
of  section  315.  which  grants  equal  opportu- 

nities only  to  opposing  candidates  and  not 
to  their  supporters  That  question,  WGN 
maintains,  was  settled  In  Felix  v.  Westing- 
house.  186  P  2d  1  (3d  Clr.  1950),  where  It  was 
held  that  the  supporters  of  a  candidate  were 
specifically  excluded  from  section  315. 

19.  The  law  firm  of  Haley  Bader  &  Potts 
argues  that  the  Zapple  doctrine  overlooks 
the  fact  that  the  Informational  needs  of  the 
public  are  of  primary  Importance,  and  mis- 

takenly confers  rights  on  Individual  parties. 
The  standards  In  Zapple  are  too  vague  for 
day-to-day  application  by  the  licensee.  It 
maintains,  and  the  resultant  confusion  wUl 
tend  to  Inhibit  licensee  coverage  of  political 
matters  Moreover.  It  argues  that  Zapple  un- 

duly restricts  licensee  discretion  In  selecting 
spokesmen  and  regulating  content. 

20.  The  holding  of  Zapple  would  be  ac- 
ceptable to  Public  Broadcasting  Service 

(PBS)  as  a  fairness  question  If  the  Com- 
mission had  limited  Itself  to  a  discussion 

of  the  reasonableness  of  the  balance  of  op- 
posing views  afforded  by  the  licensee.  PBS 

Is  opposed,  however,  to  the  extension  of 

traditional  fairness  concepts  of  "reasonable 
balance"  to  a  "comparable  time"  or  "quasi- 

equal  opportunity"  doctrine  because  this restricts  licensee  discretion  and  creates  arti- 
ficial barriers  to  the  discussion  of  con- 

troversial Issues  of  public  Importance.  Fur- 
thermore, PBS  argues  that  ZApplt  aannot  be 

limited  to  the  two.  major  parties  oar  tt>  cam- 
paign periods  only,  but  Instead  wUl  engender 

a  splrallng  round  robin  of  partisan  responses. 
Several  other  parties  also  voiced  this  par- ticular fear. 

21.  At  the  fau:n*ss  panels,  counsel  for 
fBS  further  developed  the  foregoing  argu- 

ment by  stating  that  the  pricing  mechanism 
and  the  economic  realities  of  buying  time 
on  the  commercial  networks  tend  to  discour- 

age the  broadcast  appearances  of  minority 
candidates,  but  that  no  such  economic  bar- 

rier to  access  by  minority  parties  exists  In 
the  Public  Broadcasting  Service.  Counsel  for 
PBS  also  argued  that  In  extending  quasi- 
equal  opportunities  to  supporters  of  a  can- 

didate In  Zapple,  the  Commission  was  doing 
what  the  Congress  had  decided  not  to  do 
when  It  adopted  section  315  of  the  Com- 

munications Act. 
22.  Several  parties  submitted  comments 

on  the  procedural  methods  or  standards  by 
which  the  Commission  should  enforce  fair- 

ness concepts  In  the  political  broadcast  area. 
As  previously  mentioned,  Storer  Broadcast- 

ing Co.  urges  the  Commission  to  adopt  politi- 
cal broadcasting  rules  or  to  develop  a  politi- 
cal broadcasting  primer  that  would  speclfl- 

cally define  those  situations  In  which 
licensees  would  be  required  to  afford  com- 

parable time  and  which  would  specify  guide- 
lines for  the  selection  of  the  appropriate  op- 

posing spokesmen  In  order  to  minimize  the 
confusion  that  has  resulted  from  the  recent 
series  of  ad  hoc  adjudications  (Zapple.  RNC, 
etc.)  modifying  the  traditional  fairness doctrine. 

23.  Those  filing  with  the  Evening  News  As- 
sociation argue  that  the  FCC  frequently 

oversteps  Its  authority  In  Judging  the  "rea- 
sonableness "  of  licensee  action  In  the  politi- 

cal broadcasting  area.  The  Commission 

should  therefore  adopt  a  "groe^y  unreason- 
able" test  of  licensee  conduct,  and  Impose 

penalties  only  when  licensee  conduct  meets 
an  "actual  malice"  test. 

24.  Two  other  general  points  raised  by 
conunentators  were  as  follows: 

A.  The  G  E.  Broadcasting  Company  be- 
lieves that  the  Commission's  recent  ruling  In In  re  Rosenbush  Advertising  Agency.  31 

FCC.  2d  782  (1971)'  should  be  upheld 
since  It  affords  discretion  In  making  deter- 

mination as  to  how  a  given  licensee's  facil- ities should  be  made  effectively  available  to 
candidates  or  supporters  of  candidates.  Sec- 

tion 315  Itself  permits  a  licensee  to  have  dis- 
cretion in  scheduling  and  the  Commission, 

it  Is  contended,  should  not  restrict  this  dis- 

cretion any  further  In  "quasl-315"  situ- ations. 
B.  During  the  panel  discussions,  former 

FCC  Chairman  Newton  Mlnow  discussed  the 
recent  study  and  reconunendations  of  the 
bipartisan  Twentieth  Century  Fund  <  on  this 

'  The  Commission  held  in  Rosenbush  that 
a  licensee's  policy  of  accepting  only  paid  po- 

litical advertising  of  five  minutes  or  longer 
during  a  primary  campaign  was  consistent 
with  Commission  precedent  where  the  li- 

censee recognized  Its  public  Interest  obli- 
gation to  make  Its  facilities  effectively  avail- able to  candidates.  The  licensee  had  stated 

Its  Intention  to  make  free  time  available  to 
candidates  for  major  offices  In  the  primary: 
planned  a  one-hour  special  program  present- 

ing the  candidates  for  mayor;  and  had  an- 
nounced the  candidacies  for  the  top  three 

city  offices  In  Its  regular  news  programs. 

♦  Twentieth  Century  Fund,  Voters'  Time 
(1969). 
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■ubject.  Be  recommended  that  the  Commis- 
sion support  legislation  that  would  enable 

the  major  party  candidates  In  a  Presidential 
campaign  to  obtain  six  one-half  hour  periods 
called  "Voters'  Time"  in  prime  time  for  the simultaneous  broadcast  on  all  TV  and  radio 
stations  of  political  presentations.  Use  of 
this  tune  would  be  entirely  within  the  can- 

didates' discretion,  and.  since  the  beneficiary 
of  these  programs  would  be  the  American 
public  who  would  thus  receive  Information 
pertinent  to  the  election  of  the  President, 
public  funds  should  be  used  to  buy  the  time. 

IV.  Di3CU3tion — A.  The  fairness  doctrine 
wtth  rtrpect  to  apperances  of  the  President 
or  other  public  officials  26.  The  Commission 
can  appreciate  why  so  much  attention  Is 
focused  on  the  question  of  the  application 
of  the  fairness  doctrine  to  Presidential  ap- 

pearances. As  the  Court  noted  In  Democratic 
Kational  Committee  t.  PCC,  C-A  DC  ,  No  71- 
1«37.  decided  February  3,  1972,  petition  for 
writ  of  certiorari  filed  April  M.  1B72,  No  71- 
1406,  OT.  1971,  "•  •  •  the  President's  status 
differs  from  that  of  other  Americans  and  Is 

of  a  superior  nature,"  and  calls  for  him  to 
make  use  of  broadcasting  to  report  to  the 
nation  on  Important  matters: 

"While  political  scientists  and  historians 
may  argue  about  the  institution  of  the  Pres- 

idency and  the  obligations  and  role  of  the 
nation's  chief  executive  officer  It  is  clear 
that  in  this  day  and  age  It  is  obligatory  for 
the  President  to  Inform  the  public  on  his 
program  and  Its  progress  from  time  to  time. 
By  the  very  nature  of  his  position,  the  Pres- 

ident is  a  focal  point  ot  national  life  The 
people  of  this  country  look  to  him  In  bis 
numerous  roles  for  guidance,  understanding, 
perspective  and  information  No  matter  who 
the  man  living  at  1600  Pennsylvania  Avenue 
Is  be  will  be  subject  t«  greater  coverage  In 
the  press  and  on  the  media  than  any  other 
person  in  the  free  world  The  President  is 
obliged  to  keep  the  American  people  In- 

formed and  •  •  •  this  obligation  exists  for 
the  good  of  the  nation  •  •  •."  (81.  Op.  pp 28-37) 

Because  of  this  use  of  broadcasting  by  the 
nation's  most  powerful  and  most  Important 
public  office,  the  argument  has  been  made  by 
DNC  and  by  ACLT7  that  there  must  be  special 
provision  for  a  response  by  the  opposition 
party — some  specific  corollary  to  the  general 
fairness  doctrine  that  ensures  equal  or  com- 

parable use  of  the  broadcast  media  by  an 
opposition  party  spokesman. 

20.  We  make  two  preliminary  observations 
First,  the  issue  Is  not  whether  the  American 
people  shall  be  reasonably  Informed  concern- 

ing the  contrasting  viewpoints  on  contro- 
versial issues  of  public  Importance  covered  by 

Presidential  reports.  The  fairness  doctrine 
Is  In  any  event  applicable  to  such  reports — as 
Indeed  It  is  to  a  report  by  any  public  official 
that  deals  with  a  controversial  Issue  of  pub- 

lic importance.  See  section  316(a).  Rather, 
the  issue  Is  whether  something  more^some- 
thlng  akin  to  equal  time — Is  to  be  required. 
The  word  "required"  brings  us  to  our  second 
point  Because  our  goal  Is  robust,  wide-open 
debate,  the  Commission  of  course  welcomes 
any  and  all  programming  efforts  by  licensees 
to  present  contrasting  viewpoints  on  contro- 

versial Issues  covered  by  Presidential  ad- 
dresses. As  we  stated  In  our  commendation 

of  the  CB3  series,  "The  Loyal  Opposition". 
Committee  for  the  Pair  Broadcasting  of  Con- 

troversial Issues.  25  PCC  3d  383.  300  (1970): 
Republican  National  Committee.  25  FCC  2d 
739.  745-49  ( 1970.  the  more  debate  on  such 
Issues,  the  better  Informed  the  electorate.  But 
the  issue  is  not  what  programming  judgment 
the  licensee  makes  In  this  area  but,  rather, 
whether  there  should  be  an  FCC  requirement. 

opposition  spokesman  to  respond  to  a  Presi- 
dential report.' 27.  First,  there  Is  a  substantial  Issue 

whether  any  such  Commission  prescription 
might  not  run  counter  to  the  Congressional 
scheme.  In  section  315(a) ,  Congress  has  spec- 

ified that  equal  opportunities  shall  be  ap- 
plicable to  appearances  of  legally  qualified 

candidates  and  that  in  other  Instances  'fair- 
ness" be  applicable— that  Is,  that  there  be 

afforded  "•  •  •  reasonable  opportunity  for 
the  discussion  of  conflicting  viewpoints  on  Is- 

sues of  public  importance"  While  fairness 
may  entail  different  things  In  particular  cir- 

cumstances (see  par  30.  infra),  there  Is  a 
substantial  question  whether  It  is  not  a  mat- 

ter for  Congress  to  take  the  discussion  of 
public  Issues  by  the  President  out  of  the  fair- 

ness area  and  place  It  within  the  equal  op- 
portunities requirement — just  as,  for  ex- 

ample. It  was  up  to  Congress  in  1960  to  take 
appearances  by  candidates  for  President  out 
of  equal  opportunities  and  place  them  under 
fairness  There  Is  a  further  troublesome  Issue 
here — whether  we  could  create  a  special  fair- 

ness rule  for  Presidential  reports  but  then 
hold  that  a  report  by  Governor  Reagan  In 
California  or  Mayor  Lindsay  In  New  York,  for 

example,  would  come  only  under  the  "reason- 
able opportunities"  standard  of  section 

315(a),  In  the  face  of  arguments  that  such 
reports  dealt  with  State  or  local  Issues  of  the 
greatest  Importance  Again  »-e  do  not  say  that 
distinctions  cannot  be  made  here  (compare 
section  103(aM2)(A)  of  the  Federal  Elec- 

tion Campaign  Act  of  1971,  66  Stat.  3  ap- 
plicable only  to  Federal  offices)  but  rather 

raise  the  Issue  whether  such  distinctions  are 
not  more  appropriately  the  province  of  the 
Congress 

26  But  In  any  event.  It  would  not  be 
sound  policy  to  adopt  the  DNC  or  ACLU  pro- 

posals From  the  time  of  the  Editorializing 
Report.  13  PCC  1246  (1949).  to  the  present, 
we  have  been  urged  to  adopt  ever  more 
precise  rules — always  In  the  cause  of  Insur- 

ing robust  debate  (e  g  .  the  argument,  ad- 
vanced In  1949  and  now  repeated  by  the 

ACLU.  that  fairness  requires  the  contrasting 
viewpoint  to  follow  Immediately  the  presen- 

tation of  the  first  viewpoint — aee  par.  8. 
Report  on  Editorializing  by  Broadcast  Li- 

censees, supra,  at  pp  1250-51  )  However  well 
liitenlloned  these  arguments  are.  we  believe 
that  Increasingly  detailed  Commission  reg- 

ulation militates  against  robust,  wide-open 
debate  The  genius  of  the  fairness  doctrine 
has  been  precisely  the  leeway  and  discretion 
it  affords  the  licensee  to  discharge  his  obli- 

gation to  Qpntrlbute  to  an  Informed  elec- 
torate Editorializing  Report,  par  10.  supra, 

at  pp  1251-52  Thus,  the  arguments  for  flex- 
ibility, rather  than  rigid  mechanical  rules, 

discussed  In  Committee  for  Fair  Broadcasting 
of  Controversial  Issues,  25  FCC  2d  283,  292, 
11970),  remain  persuasive.  Applying  those 
principles,  we  do  not  believe  It  appropriate 
to  adopt  equal  time  policies  that  might  well 
Inhibit  reports  to  the  electorate  by  elected 
officials  Rather,  the  geneial  falrne."is  approach 
of  facilitating  such  report?  and  at  the  same 
time  Insuring  that  the  public  Is  reasonably 
Informed  concerning  the  contrasting  view- 

points best  serves  the  public   interest     See 

•We  are  not  dealing  here  with  Presidential 
appearances  during  election  campaigns  where 
equal  opportunities  or  Zapple  (see  B.  Infra) 
would  ordinarily  be  applicable 
•For  obvious  reasons  already  developed, 

we  strongly  decline  to  make  evaluations 

whether  a  report  by  an  official  Is  "partisan" 
or  "political"  and  thus  requires  rebuttal  by 
a  spokesman  for  the  other  party,  or  the  con- 

tending faction,  or  whate»«r.  This  would 
drag  us  into  a  wholly  Inadmlnlstratable 

_  _  quagmire  See.  e  g  .  In  re  Complaint  of  Demo- 
With   this   as   background,   we   turn   to   theocratic  National  Committee.  31   FCC  2d  708, 
proposal  that  equal  time  be  afforded  to  an     712-713  (1971). 

DNC  v.  FCC.  supra.  SI.  Op  p.  27  ("=  •  •  The President  is  obliged  to  keep  the  American 
people  informed  and  as  this  obligation  exists 
!for  the  good  of  the  nation,  this  court  can 
find  no  reason  to  abridge  the  right  of  the 
public  to  be  informed  by  creating  an  auto- 

matic right  to  respond  reposed  In  the  opposi- 
tion   party   ):    Committee    for    Fair 

Broadcasting,  supra,  at  pp  296-98  The  latter 
case  demonstrates  that  fairness  can  and  does 
operate  to  protect  the  public  Interest  In  this 
Important  area. 

29.  In  this  connection,  we  note  that  the 
Commission  believes  that  the  public  Interest 
would  be  served  by  revision  of  the  equal 
opportunities  requirement  so  as  to  make  It 
applicable  only  to  major  party  candidates, 
with  such  candidates  liberally  defined  to  In- 

clude any  candidate  with  significant  public 
support  (see  Infra,  par  35):  It  has  also  sup- 

ported, as  a  less  desirable  alternative,  sus- 
pension or  repeal  of  that  requirement  as  to 

the  offices  of  President  and  Vice  President.' 
It  would  surely  be  anomalous  for  us  to  seek 
relaxation  of  the  equal  opportunities  require- 

ment as  to  candidates  for  the  office  of  Presi- 
dent, and  at  the  same  time  to  apply  a  new 

policy  akin  to  the  equal  opportunities  to 
Presidential  broadcasts  not  coming  within 
the  present  statutory  equal  opportunities  re- 

quirement We  decline  to  do  so. 
B  The  Zapple  ruling  30  Our  1970  ruling. 

Letter  to  Nicholas  Zapple.  23  PCC  2d  707 
(1970).  concerned  campaign  presentations 
that  did  not  Involve  the  appearance  of  the 
candidate  We  pointed  out  that  In  some 
such  presentations,  the  requlremenU  of  the 
fairness  doctrine  become  In  effect  quasi- 
equal  opportunities  There  has  been  con- 

siderable comment  on  this  ruling  but  In 
large  part  the  Interest  In  It  may  stem  from 
a  misunderstanding  of  the  ruling  (eg.,  that 
the  ruling  extends  quasi-equal  opportunities 
to  all  candidates  or  parties,  even  of  a  fringe 
nature)  We  can  appreciate  how  such  a  mis- 

understanding could  arise  The  terms  we 
used,  fairness  and  quasi-equal  opportunities, 
are  terms  of  art  and  have  accumulated  their 
own  baggage  Thus,  quasi-equal  opportuni- 

ties conjures  up  a  notion  of  all  parlies — 
even  those  of  a  frliipe  nature — being  treated 
equally  And  fairness  carries  with  It  con- 

cepts such  as  Cullman  (free  time  If  the  pub- 
lic has  not  been  Informed  of  the  contrasting 

viewpoint)  See.  also.  In  re  Complaint  of 
George  F  Cooler.  15  FCC  2d  828,  829  (1967). 
But.  Zapple  was  neither  traditional  fairness 
nor  traditional  equal  opportunities  It  was 
a  partlcularlzatlon  of  what  the  public  In- 

terest calls  for  In  certein  political  broadcast 
situations  In  light  of  the  Congrcs,5lonal  poli- 

cies set  forth  In  section  310(a)  -  With  this 
as  background,  we  turn  to  the  ruling. 

31  What  we  were  stating  In  Zapple  was 
simply  a  common  sense  application  of  the 
statutory  scheme  If  the  candidate  himself 
a|.  >ears  to  some  significant  extent  (cf  Grav 
Communlcatioiis.  Inc.,  14  FCC  2d  766,  19 
FCC  2d  532  (1968)  ).  then  the  Congressional 
policy  is  clear:  Equal  opportunities,  which 
means  no  applicability  of  Cullman  but  rather 
mathematical  precision  of  opportunity.  Sup- 

pose neither  the  picture  or  voice  of  the  can- 
didate Is  used— even  briefly — but  rather  a 

political  message  devised  by  him  and  his 
supporters  Is  broadcast. 

See  Hearings  Before  the  Senate  Coinmunl- 
ibcommittee.  91st  Cong  .  1st  Sess., 

on  S  2876.  p.  50 

•Similarly,  the  personal  attack  and  po- 
litical editorializing  rules  are  a  partlcularl- 

zatlon of  what  fairness  requires  In  thos« 
situations.  See.  eg  .  Report  on  Personal  At- 

tack and  Political  Editorializing  rules.  32 
FR  10303  (1967):  Editorializing  Report,  su- 

pra, at  p.  1252, 
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In  tJioM  clrcumstanceB.  a  common  senae 
TlBw  or  the  policy  embodied  In  section  316 
would  stlU  c»U  ror  the  InappllcabUlty  of 
CuUman  •  and  for  soma  measure  of  treatment 
that.  whUe  not  mathematically  rigid,  at  least 
took  on  the  appaaranca  of  rough  compara- 
bUlty  If  the  DNC  were  sold  time  for  a  num- 

ber of  spots.  It  U  dimcult  to  conceive  on 
what  basis  the  licensee  could  then  refuse  to 
sell  comparable  time  to  the  RNC.  Or.  If  dur- 

ing a  campaign  the  latter  were  given  a  half- 
hour  of  free  time  to  advance  1«  cause,  could 
a  licensee  fairly  reject  the  subsequent  request 
of  the  DNC  that  It  be  given  a  comparable 
opportunity?  '°  Clearly,  these  examples  deal 
with  exaggerated,  hypothetical  situations 
that  would  never  arise.  No  licensee  would  try 
to  act  In  such  an  arbitrary  fashion.  Thus,  the 
Zapple  ruling  simply  reflects  the  common 
sense  of  what  the  public  Interest,  taking  Into 
account  underlying  Congressional  policies  In 
the  political  broadcast  area,  requires  In  cam- 

paign situations  such  as  the  above  (and  In 
view  of  Its  nature,  the  application  of  Zapple, 
for  all  practical  purposes,  is  confined  to  cam- 

paign periods)  Significantly,  because  It  does 
take  Into  account  the  policies  of  section  315, 
the  public  interest  here  requires  both  more 
(comparable  time)  and  less  (no  applicability 
of  Cullman)  than  traditional  fairness." 

Based  on  practical  experience,  we  atreas 
that  In  any  event— taking  into  account  the 
sum  total  of  political  broadcasts  and  news- 
type  programs— the  American  people  are  rea- 

sonably Informed  on  campaign  Issues,  and 
thus  that  the  baste  public  Interest  require- 

ment Is  being  met  In  this  vital  area.  Green 
T.  FCC.  447  F.  2d  323  (C  A  D  C.) . 

32  It  follows  that  Zapple  did  not  estab- 
lish that  in  the  political  broadcast  field 

there  Is  now  a  quasi-equal  opportunities  ap- 
proach applicable  to  all  candidates  and  par- 

ties. Including  those  of  a  fringe  nature.  This 
would  clearly  undermine  any  future  suspen- 

sion or  repeal  of  the  'equal  opportunities" 
requirement,  because  it  would  mean  that  de- 

spite sMch  suspension  or  repeal,  the  'almess 
doctrine  would  require  that  fringe  party  can- 

didates be  given  comparable  treatment  with 
major  party  candidates.  Further,  It  would 
negat«  the  1959  Amendments  to  the  Commu- 

nications Act  The  purpose  of  these  amend- 
ments wa-s  to  permit  presentation  of  candi- 

dates on,  for  example,  a  bona  fide  newscast. 

•  In  this  respect,  Zapple  did  not  break  new 
ground.  In  our  Report  and  Order  on  the 
personal  attack  rules  (32  FR  10303,  10305), 
we  noted  the  applicability  of  the  Congres- 

sional standard  In  Section  315  to  attacks 
Involving  candidates,  their  supporters,  or  au- 

thorized spokesmen,  and  accordingly  made 
our  rules — which  result,  as  a  practical  matter, 
In  free  time — Inapplicable  to  such  attacks. 
See  55  73.123(b),  73  300(b),  73  598(b),  73.679 

(b). "This  example  Is  stated  as  If  the  RNC  pro- 
gram were  th»  only  matter  to  be  considered. 

Of  course  in  a  particular  factual  situation 
this  may  well  not  be  so.  See  CBS  v.  FCC, 
supra,  n  1.  where  the  DNC  program  was 
presented  by  CBS  to  offset  Presidential  speech 
appearances,  and  the  Court  held  that  this 
was  perfectly  appropriate  and  reversed  a 
Commission  holding  that  to  avoid  coming 
within  Zapple.  CBS  should  have  specified  the 
Issues  to  which  the  DNC  was  to  address  Itself. 
This  case  IB  of  course  the  law  governing 
similar  future  factual  situations.  Thus,  each 
oase  must  be  Judged  m  Its  factual  setting, 
with  the  licensee  having  considerable  discre- 

tion to  discharge  falniese  obligations. 
"  And  for  the  foregoing  reasons,  we  do  not 

believe  that  we  h&ve  acted  contrary  to  the 
legislative  history.  W«  have,  on  the  contrary, 
acted  to  carry  out  Uie  Congressional  scheme 
In  section  316. 

news  interview,  or  news  documentary,  with- 
out the  station  having  to  present  the  fringe 

candidates."  We  need  not  belabor  the  point 
further.  The  Zapple  ruling  did  not  overrule 
the  heading  In  Letter  to  Lawreoce  M.  C 
Smith,  25  Pike  &  Fischer,  RJl.  291    (1963).'" 

33.  Ths  foregoing  discussion — and  the  gen- 
eral approach  that  we  have  adopted  In  the 

fairness  area — also  dispose  of  the  questions 
raised  as  to  the  desirability  of  extending  Zap- 

ple, codifying  It,  or  otherwise  supplementing 
It  with  procedural  and  other  trappings  (e.g., 
a  seven-day  procedural  requirement) .  Be- 

cause Zapple  reflects  simply  a  common  sense 
distillation  of  the  public  Interest  In  certain 
political  broadcast  situations,  there  Is  no 
need  to  try  to  codify  It  or  engraft  new 
corollaries  onto  It.  On  the  contrary,  we  have 
concluded  that,  generally,  tradlUonal  fair- 

ness works  better  bV  setting  out  broad  prin- 
ciples and  permitting  the  licensee  to  exer- 

cise good  faith  reasonable  discretion  In 
applying  those  broad  principles.  We  think 
that  this  Is  true  here.  Further,  we  doubt  If 
we  will  be  confronted  with  a  host  of  ad  hoc 
rulings  In  this  field.  Most  problems  should 
be  disposed  of  at  the  licensee  level  by  the 
application  of  rudimentary  concepts  of  fair- 

ness and  common  sense.  Significantly,  Zap- 
ple Itself  was  a  ruling  on  hypothetical  ques- 

tions; there  have  been  very  few  times  when 
the  Issue  has  arisen  on  concrete  cases.  As 
to  its  extension  beyond  political  broadcasts, 
the  short  answer  Is  that  It  Is  based  In  sub- 

stantial part  on  Congressional  policies  appli- 
cable to  such  broadcasts." 

C.  Commission  efforts  to  encourage  the 
widest  possible  coverage  of  political  cam- 

paigns. 34.  We  have  considered  most  seriously 
what  steps  we  can  take  In  this  respect. 
There  would  appear  to  be  little  we  can  do 
on  an  administrative  agency  basis.  Let  us 
take  the  most  obvious  suggestion:  That  the 
Commission  by  rule  specify  that  a  certain 
amount  of  time  be  set  aside  for  presentation 
of  political  broadcasts  on  a  sustaining  basis. 
See  section  303(b).  There  are  a  number  of 
difficult  policy  issues  that  would  have  to  be 
resolved  In  any  such  undertaking.  But  there 
is,  we  believe,  again  an  overriding  considera- 

tion here — namely,  that  this  Is  truly  a  mat- 
ter for  Congressional  resolution.  Congress  is 

aware  of  the  high  expense  of  running  for 
political  office,  particularly  in  view  of  mount- 

ing broadcast  costs.  It  has  considered  a  num- 
ber of  worthwhile  suggestions  here — for  ex- 

ample the  subsidy  plan  in  the  Presidential 
Campaign  Fund  Act  of  1966  (the  now  inop- 

erative Long  Act)  to  supply  Federal  funds  to 
the  national  party  candidates  for  the  Presi- 

dency; the  Voters  Time  proposal  (see  Hear- 
ings Before  the  Senate  Communications  Sub- 

committee, on  S.  2876,  9lBt  Cong.,  1st  Sess., 
pp.  24-34).  Its  response  to  this  problem  has 
t>een  the  Federal  Eleetlen  Campaign  Act  of 
1971  (Pub.  L.  92-226),  with  its  limitations  of 
spending,  and  requirement  tor  reasonable 
access  for  those  running  Itor  Federal  office 
and  reduced  rates  for  all  political  candidates. 

» In  view  of  the  1969  Amendments,  it  fol- 
lows that  no  quasi-equal  opportunitiles  doc- 
trine Is  applicable  when  supporters  or  spokes- 
men lor  candidates  are  presented  In  bona 

fide  newsoasts;  In.  this  respect,  the  sarne 
general  fairness  principles  that  apply  to  the 
candidates  are  equally  applicable  to  their 

supporters "  We  there  held  that  as  to  fund  raising 
announcements  for  poUtloal  parties,  fairness 
do«s  not  require  equal  or  comparable  treat- 

ment for  the  fringe  parties  but  rather  that 
the  licensee  oau  make  reasonable  good  faith 
judgments  as  to  the  significance  of  a  par- 

ticular party  In  the  area. 
"  Thus,  we  do  not  eitand  Zapple  to  the 

situation  InvdTlag  ballot  issuea. 

We  da  not  see  how  we  can  sweep  aside  this 
scheme,  and  substitute  our  own.  Indeed,  we 
could  not  in  any  event  be  truly  effective  in 
any  such  agency  action.  Take  the  most  Im- 

portant offlce — the  Proskiency.  Were  we  to 
require  free  time  for  that  office,  we  would 
run  aXoul_of  the  equal  time  provision;  we 
would  find  that  we  had  required  the  broad- 

cast to  devote  hours  of  prime  time  not  Just 
tx)  the  slgnlflrant  candidates  but  also  to  as 
many  as— 15  fringe  party  candidates  (e.g.. 
Socialist  Labor,  Socialist  Worker,  Vegetar- 

ian)." Our  point  Is  obvious:  Reform  here  Is 
needed,  we  believe,  but  It  must  come  from 
the  Congress  because  that  Is  the  only  way  it 
can  be  effectively  accomplished. 

35.  Congress  then  can  do  much.  We  believe 
that  consideration  should  again  be  given  to 
the  Voters  Time  concept  or  to  some  scheme 
akin  to  that  used  in  Oreat  Britain  (i.e.,  blocs 
of  free  time  to  the  major  potltlcal  parties) .  At 
the  least,  we  propose  again  to  virge  Congress 
to  adopt  our  proposed  amendmeoit  to  section 
315,  limiting  to  major  party  candidates  the 
applicability  of  the  equal  time  provision  in 
partisan  general  election  campaigns.  We  de- 

scribed that  legislation  in  the  foUowLng  terms 
(see  Hearings  Before  the  Communications 
Subcommittee  on  S.  2876,  91st  Cong.,  1st 
Sess.,  p.  48)  : 

■In  any  general  election,  other  than  non- 
partisan ones,  the  draft  legislation  would 

make  the  equal  opportunities  requirement,  as 
to  free  time,  applicable  only  to  major  party 
candidates,  leaving  fringe  candidates  com- 

ing under  the  general  fairness  requirement. 
It  would  define  major  candidates  very  liber- 

ally so  as  to  Include  ahy  significant  candi- 
dates— such  as  Henry  Wallace  as  the  candi- 
date of  the  Progressive  Party  1948.  Strom 

Thurmond  of  the  Dixiecrats  1948.  or  George 
Wallace  In  the  last  election.  The  figures  in 
the  draft  legislation  are  set  forth  only  as 
possible  guidelines — namely,  that  the  candi- 

date's party  garnered  2  percent  of  the  vote  In 
the  state  In  the  last  election  or,  if  the  candi- 

date represents  a  new  party,  that  petitions  be 
submitted  signed  by  a  number  of  voters 
equalling  1  percent  of  the  votes  cast  In  the 
last  election.  To  obtain  time  on  the  national 
networks  as  distinguished  from  Individual 
stations  in  particular  states,  there  would 
also  be  a  requirement  that  the  candidate  be 
on  the  ballot  In  at  least  two-thirds  of  the 
states. 

"In  short,  section  316  in  its  present  opera- 
tional form  Is  claimed  and  would  appear  to 

inhibit  broadcasters  from  afiordlng  free 
time — and  does  so.  wa  urge,  without  any  sig- 

nificant practical  oompensatlng  benefits.  The 
Socialist  Labor  or  Vegetarian  candidate  does 
not  get  free  time;  rather,  no  one  gets  any  free 
time  for  the  political  broadcast.  Further,  and 

■'To  give  but  one  example.  In  1960  when 
Congress  act^  to  suqiend  the  equal  c^por- 
tunlties  requlcement  fop  the  President  and 
Vice  President  races,  taiere  were  on  the  bal- 

lots in  the  several  States  14  different  candi- 
dates for  the  offloe  of  President:  C.  Benton 

Coiner.  Conservative  Party  of  Virginia;  Merrit 
Curtis.  Constitution  Party;  Lar  Daly.  Tax  Cut 
Party;  Dr.  a.  L.  Decker,  Prohibition  Party; 
Facrell  Dobbs.  Socialist  Workers  Party, 

Farmer  Labor  Party  at  Iowa,  SodalUt  Work- 
ers and  Parmens  Party,  Wtah;  Orval  B.  Pau- 

bus.  National  States  Rights  Party;  Symon 

Gould.  American  Vegetarian  Party,  Min- 
nesota; Cleanon  King,  Afro -Amer loan  Unity 

Party;  Henry  Krajemski.  Amerloan  Third 
Party;  J.  Bracken  Lee,  Conservative  Party  of 
New  Jersey;  Whitley  Slocomb,  Greenback 
Party;  William  Lloyd  Smith,  American  Beat 
Consensus;  Charles  Sullivan,  Constitution 
Party  of  Texas.  3m  »  Hept.  No.  1928i  90tb. 
Cong..  2d  Seas.,  p.  S.  «urt  bow  aOeoUve  any 
ageosy  action  in  1960  would- have  been. 
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moet  Important,  there  would  appear  to  be 
Uttle,  U  an;,  public  beneflta  from  Inaurlng 
such  equal  treatment  for  candidates  whose 
public  support  Is  wholly  Inslgnlflcant.  We 
repeat  that  In  defining  the  major  party  can- 

didate, we  would  urge  the  selection  of  a  nu- 
merical figure  such  as  to  Insure  equality  to 

any  candidate  who  did  have  some  significant 
public  support,  regardless  of  what  his 
chances  of  actually  winning  might  be." 
This,  by  ItseU,  will  maXe  a  marked  contri- 

bution to  facilitating  broadcast  presentation 
of   important  political   candidates." 

38.  As  an  alternative,  we  propose  an  addi- 
tional exemption  to  section  3ie(a)  to  cover 

any  Joint  or  back-to-back  appearances  of 
candidates.  Additionally.  consideration 
should  be  given,  we  think,  to  the  further  ex- 

emption that  we  urged  upon  Ck>ngress  In 
connection  with  our  1970  Advocates  ruling, 
33  FCC  3d  462.  We  suggested  the  addition  of 
the  following  provision  to  section  315(a)  :  " 

"(8)  Any  othw  program  of  a  news  or  Jour- 
nalistic character — 

"(1)    Which   Is  regularly  scheduled;    and 
"(U)  In  which  the  content,  format,  and 

participants  are  determined  by  the  licensee 
or  network:  and 

"(111)  Which  explores  conflicting  views  on 
a  current  Issue  of  public  Importance:  and 

"(Iv)  Which  Is  not  designed  to  serve  the 
political   advantage  of  any  legally  quallfled 

37.  4t  the  least,  we  had  thought  that  we 
could  make  a  contribution  here  by  giving 
the  1969  exemptions  a  reasonable  construc- 

tion in  line  with  the  broad  remedial  purpose 
of  Congress.  Accordingly,  we  did  so  In  the 
recent  Chlsholm  ruling.  PCC  72-486.  decided 
June  2,  1972.  The  validity  of  this  construc- 

tion of  Section  316(a)  Is.  however,  now  In 
doubt  In  view  of  the  action  of  the  Court  of 
Appeals  In  Its  Interim  relief  Order  of  June  3. 
1972.  Until  the  matter  Is  definitely  settled, 
licensees  cannot  plan  with  any  certainty,  and 
the  area  remains  confused.  This  la.  we  be- 

lieve, unfortunate  We  continue  to  believe 
that  our  construction  of  the  exemption  In 
section  316(a)  (2)  Is  sound,  meets  the  perti- 

nent Congressional  criteria,  and  markedly 
serves  the  public  Interest  by  allowing  broad- 

casting to  make  a  fuller  and  more  effective 
contribution  to  an  informed  electorate.  But 
unless  and  until  that  construction  prevails 
upon  appeal — or  Is  In  any  event  afflrmed  by 
Congressional  revisions  along  the  above  staled 
Unes — we  cannot  In  good  conscience  urge 
licensees  to  act  In  this  area  as  If  there  were 

'•Thus.  In  the  above  noted  hearings,  we 
stated  (supra,  at  p.  60)  : 

"•  •  •  when  freed  from  the  constralnu  of 
equal  opportunities  requirement,  there  has 
been  no  failure  on  the  part  of  the  broad- 

casters with  respect  to  affording  time  for  the 
Presidential  candidates,  and  see  that  that 
time  has  been  In  substantial  amounts,  and 
free,  not  Just  reduced.  Thus.  In  the  one  In- 

stance where  the  equal  time  requirement  was 
suspended  (1960).  the  TV  networks  afforded 
39  hours  and  22  minutes  of  free  time,  includ- 

ing the  four  hours  for  the  Great  Debates. 
Further,  the  audience  for  these  debates 
totalled  280  million,  or  an  average  of  70  mil- 

lion viewers  per  broadcast.  We  believe  that 
the  networks  thus  effectively  discharged  their 
responsibility  to  Inform  the  electorate  In 
1960  They  have  stated  that  they  stand  ready 
to  do  so  In  every  Presidential  election.  If 
freed  from  the  equal  time  requirement  " 

"  See  Hearings  Before  the  Subcommittee 
on  Communications  and  Power  of  the  House 
Interstate  and  Foreign  Commerce  Commit- 

tee, on  H.R.  8721  and  S.  3637,  91st  Cong  .  2d 
8«H.,  p.  a. 

no  "equal  opportunities"  pitfalls.  There clearly  are. 
D.  Use  in  bona  fide  newaciuts  o/  film  sup- 

plied by  candidates.  38.  One  other  political 
broadcast  matter  which  has  been  brought  to 
our  attention  merits  comment  here.  Candi- 

dates, like  many  other  news  sources,  have 
normally  Issued  press  releases  to  the  news 
media  containing  statements  of  the  candi- 

dates, advance  copies  of  their  speeches,  their 
future  speaking  schedules,  etc  Media  news 
editors  In  turn  made  Judgments  whether 
and  to  what  extent  to  use  such  material. 
Increasingly,  candidates  have  been  supply- 

ing radio  and  television  broadcasters  with 
audio  recordings  and  film  excerpts  produced 
by  the  candidates,  e  g  .  depleting  their  cam- 

paign efforts  that  day  or  conUlnlng  state- 
ments of  their  positions  on  current  Issues. 

Obviously,  these  excerpts  are  designed  to 
show  the  candidate  In  the  best  light  and. 
If  presented  on  a  newscast,  have  the  added 
advantage  of  Increased  Impact  or  credibility 
over  a  paid  political  presentation.  We  do  not 
hold  that  the  station  cannot  exercise  Its 
good  faith  news  Judgment  as  to  whether 
and  to  what  extent  It  wishes  to  present  these 
tape  or  film  excerpts.  If  It  believes  that  they 
are  newsworthy.  It  can  appropriately  use 
them  In  newscasts.  But  the  public  should 
be  Informed  that  the  tape  or  film  was  sup- 

plied by  the  candidate  as  an  Inducement  to 
the  broadcasting  of  It 

39.  In  fact,  our  rules  require  such  dis- 
closure In  these  circumstances:  that  Is.  "In 

the  case  of  any  political  program  or  any 
program  Involving  the  discussion  of  public 
controversial  issues  for  which  any  films, 
records,  transcriptions,  talent,  scripts,  or 
other  material  or  services  of  any  kind  are 
furnished,  either  directly  or  Indirectly,  to 
a  station  as  an  Inducement  to  the  broadcast 

of  such  program  •  •  •"••  Disclosure  of  the 
furnishing  of  the  tape  or  film  Is  required 
to  be  made  whether  or  not  a  candidate  Is 
Involved  In  these  types  of  programs  Accord- 

ingly, we  take  this  opportunity  to  stress  to 
all  licensees  their  duty  to  comply  with  the 
rules  and  announce  that  the  tape  or  film 

was  supplied  by  the  candidate  In  question.'* 
If  It  was  edited  by  the  licensee,  he  may.  of 

course,  add  a  suiuble  phrase  such  as  "and 
edited  by  the  XXXX  news  department." 

"Sections  73  119(d).  73.289(d)  and  73  664 
(d).  relating,  respectively,  to  AM.  FM  and 
TV.  See  also  section  317(a)(2)  of  the  Com- 

munications Act  which  specifically  author- 
izes the  Commission  to  require  announce- 

ments disclosing  that  such  matter  was 
furnished. 

"  In  order  to  avoid  possible  confusion  In 
Interpreting  this  rule  in  relation  to  one  In- 

terpretative example  In  House  Rept.  1800 
(86th  Cong.  2d  Sess.)  dealing  with  Section 
317  of  the  Act  and  rifles  thereunder,  we 
should  add  that  we  are  not  attempting  to 
apply  the  above  dlsdbaure  requirement  to 
mere  mimeographed  news  releases  or  typed 
advance  copies  of  speeches  Example  11  of 
the  House  Report  (see  FCC  Public  Notice 
of  May  6.  1963.  FCC  63-409)  sUtes  that  no 
announcement  Is  required  when  "news  re- 

leases are  furnished  to  a  station  by  Govern- 
ment, business,  labor  and  civic  organizations, 

and  private  persons,  with  respect  to  their 
activities,  and  editorial  comment  therefrom 

Is  used  on  a  program."  We  believe,  however, 
that  with  respect  to  program  material  deal- 

ing with  political  or  other  controversial  mat- 
ters, the  requirements  of  our  rules  must  be 

followed  strictly  when  audio  tape  or  film  Is furnished. 

IV  Concliixion.  40.  Much  remains  to  be 
done  In  the  fairness  area  (Parts  Il-rV)  .*  We 
have  acted  here  as  best  we  could  for  the  rea- 

sons staled  In  par  1.  The  piecemeal  approach 
Is  thus  regrettable  but  necessary. 

As  stated,  we  shall  reconsider  this  most  Im- 
portant aspect  In  light  of  the  conclusions 

reached  in  overall  proceedings.  Our  final  mes- 
sage Is  one  urging  broadcasting  to  make  the 

maximum  possible  contribution  to  the  na- 
tions political  process.  That  process  Is  the 

bedrock  of  the  Republic,  and  broadcasting  is 
clearly  the  acknowledged  leading  medium  for 
oommunlcatliig  political  ideas.  No  area  la 

thus  0*  greater  Importance  "•  •  'to  the public  Interest  In  the  larger  and  more  effec- 
tive use  of  radio"  (section  303(g)  of  the 

Communications  Act  of  1934.  sis  amended) . 

Federal  Communications 

COMiaSSXON," I  SEAL  1         Ben  P.  Waple, 
Secretary. 

Adopted:  June  16.  1972. 
Released:  June  22.  1972. 

Attachment  to  Appendix  A 

I  Comments  on  the  applicability  of  the 
fairness  doctrine  to  political  broadcasts  were 
received  from  the  following  parties: 
ACLU 
American  Broadcasting  Company 
Columbia  Broadcasting  Company 
Democratic  National  Committee 
Evening  News  Association,  et  al. 
Haley.  Bader  ic  Potts 
McKenna  Sc  Wilkinson 
National  Association  of  Broadcasters 
National  Broadcasting  Company 
Public  Broadcasting  Service 
Republican  National  Committee 
Storer  Broadcasting 
United  Church  of  Christ 
WON  Ck>ntlnental  Broadcasting  Company 

II  The  following  parties  participated  In 
panel  dL<icusslon  on  the  applicability  of  the 
fairness  doctrine  to  political  broadcasts  held, 
before  the  Commission,  on  March  29,  1972. 

Roger  E  Alles.  President  Roger  AUes  &  Asso- 
ciates. Inc. 

Charles  A  Wilson.  Jr  for  the  Democratic  Na- 
tional Committee 

James  J  Freem<ui.  Associate  Special  Counsel, 
Republican  National  Committee 

Reed  J.  Irvine.  Chairman  of  the  Board.  Ac- 
curacy In  Media.  Inc. 

Newton  N.  MInow:  Leibman.  Williams.  Ben- 
nett. Baird  &  Minow.  Chicago.  Illinois 

Harry  M.  Plotkln.  Counsel.  Public  Broadcast- 
ing Service 

Paul  A  Porter:  Arnold  &  Porter,  Washington, DC. 

Allen  U  Schwartz  Counsel.  Communications 
Media  Committee.  ACLU 

Rosel  Hyde:  Wilkinson.  Cragun  *  Barker. Washington.  DC. 

"  GE  supports  the  Rosenbush  ruling  (see 
par.  24(A)).  We  have  considered  this  Issue 
generally  In  our  recent  Notice  (Use  of  Broad- 

cast and  Cablecast  Faculties  by  Candidates 
for  Piibllc  Office.  37  PR  5796.  5805:  sec  8,  Q. 
8).  and  will  reexamine  the  matter  as  we  gain 
experience.  We  thus  may  clarify  our  policies 
here  either  In  a-pBirtlcular  cose  or  In  our  fur- 

ther reports  In  this  Docket. 
"  Commissioner  Johnson  dissenting  and  Is- 

suing a  statement:  Commissioner  H.  Rex  Lee 
concurring  In  the  result.  Statements  of  Com- 
mlaaloners  Johnson  and  Lee  filed  as  part  of 
the  original  document. 
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ni.  Oral  argumenU  on  all  aspects  of  the 
falrnea  proceeding  In  Docket  No.  19260  wer* 
iiMda  by  the  following  parties  on  March  80 
and  31.  1972: 

Michael  Valder.  on  behalf  of  Urban  Law 
Institute 

Bernard  Segal,  on  behalf  of  National  Broad- 
casting Company 

Sam  LoTe.  on  behalf  of  Environmental 
Action 

Malln  Perkins,  on  behalf  of  the  American 
Association  of  Advertising  Agencies 

Geoffrey  Cowan,  on  behalf  of  Friends  of  the 
Earth,  et  al. 

Theodore  Plerson,  on  behalf  of  Combined 
Communications  Corporation,  et  al. 

Joseph  A.  Callfano.  Jr..  on  behalf  of  the 
Democratic  National  Committee 

James  J.  Freeman,  on  behalf  of  the  Repub- 
lican National  Committee 

Edgar  P.  Czarra,  Jr  .  on  behalf  of  the  Corin- 
thian Stations  and  the  Orion  Stations 

Tracy  Weston,  on  behalf  of  National  Citizens 
Committee  for  Broadcasting 

J.  Roger  Wollenberg,  on  behalf  of  Columbia 
Broadcasting  SysUm.  Inc. 

Robert  A.  Woods,  on  behalf  of  National  Assn. 
of  Educational  Broadcasters 

David  Llchensteln,  on  behalf  of  Accuracy  In 
Media.  Inc. 

Mrs.  Cara  SUler,  on  behalf  of  Women  for 
the  Unborn 

Rev.  Paul  Q.  Drlscoll.  Human  Life  Coordi- 
nator of  the  Rockvllle  Centre  (New  York) 

Archdiocese 

James  A.  McKetina,  Jr..  on  behalf  of  Amer- 
ican Broadcasting  Companies,  Inc. 

Ben  C.  Fisher,  on  behalf  of  Commission  on 
Population  Growth  and  the  American 
Future,  and  Population  Education,  Inc. 

Miles  David,  on  behalf  of  Radio  Advertising 
Bureau 

Absalom  Jordan,  on  behalf  of  the  Black 
United  Front 

Peter  W.  Allport,  on  behalf  of  Association  of 
National  Advertisers 

Dr.  Blue  Carstenson.  on  behalf  of  National 
Consumer  Organizations  Ad  Hoc  Advisory 
Committee  to  Virginia  Knauer 

Leo  Perils,  on  behalf  of  Radio  and  TV  Sub- 
committee of  the  Ad  Hoc  National  Volun- 

tary Organizations  Advisory  Committee  on 
Consumer  Interests 

Warren  Zwlcky.  on  behalf  of  Storer  Broad- 
casting Company 

Madalyn  Murray  0"Halr,  on  behalf  of  Society 
of  Separationlsts 

John  Summers,  on  behalf  of  National  Associ- 
ation of  Broadcasters 

Beverly  Moore,  on  behalf  of  Corporate  Ac- 
countability Research  Group 

Allen  J.  Potkln,  on  behalf  of  Concerned 
Citizens  of  West  Virginia 

Daniel  W.  Toohey,  on  behalf  of  Basic  Com- 
munications. Inc. 

Domingo  Nick  Reyes,  on  behalf  of  Natlon«l 
Mexican  American  Antl-Defamatkm  Com- 
mittee 

Stewart  Peldsteln,  on  behalf  of  National 
Cable  Television  Assn. 

Appiitoix  B 
A.  S.  Abell 
American  Advertising  Federation 
American  Association  of  Advertising  Agencies 
American  Broadcasting  Company   (ABC) 
American  Civil  Llbertles^nkm  (ACLU) 
American  Civil  Liberties  Union  of  Maryland 
American  Jewish  Committee 
American  Medical  Association 
American  Petroleum  Institute 
Americans  for  Democratic  Action    (ADA) 
Antl-Defamatlon  League 
Appalachian  Research  and  Defense  Fund, Inc. 

Basic  Communications.  Inc.  et.  al. 
Border  Broadcasting,  Inc. 
Boulder  Radio,  KBOL 
Broadcasting  Association,  Inc. 
Business  Executives  Move  for  Vietnam  Peace 
Burger.  John  F. 
Capitol  Broadcasting  Co.,  Inc. 
Channel  7.  Inc. 
Channel  Two  Television  Co. 
Chronicle  Broadcasting  Co. 
Columbia  Broadcasting  System,  Inc. 
Commission  on  Population  Growth  and 

American  Future 
Communications   Media   Committee 
Communications  Workers  of  America 
Consumers  Union 
Corinthian  Stations  et.  al. 
Council  on  Economic  Priorities 
Democratic  National  Committee 
Doubleday  Broadcasting,  Inc. 
Environmental  Action 
Environmental  Defense  Fund 
Evening  News  Association  et.  al. 
Fairbanks  Broadcasting  Co.,  Inc. 
Faulkner  Radio,  Inc. 
Federal  Trade  Commission 
Flower  City  Television 
Friends  of  the  Earth 
Frisk,  Richard  M. 
General  Electric  Broadcasting  Company,  Inc, 

(GEBCO) 

Georgetown  Law  Journal 
GUI  Industries 
Graves,  Fra..ices  A. 
Great  Plains  Broadcasting  Co. 
Group  W.  Westlnghouse  Broadcasting  Co., 

Inc. 
Haley,  Bader  &  Potts 
Hubbard  Broadcasting  Inc. 
InsUtute  for  American  Democracy 
Institute  for  Public  Interest  Representation 
Jel-Co  Radio  Inc. 

KALJ-FM  Lan  Jol  Enterprises 
KLAS-TV  8 
KLTV 
KPBC,  Inc. 
KTBS,  Inc. 

KWPC,  Inc. 
Lee  Entcrpriaee,  Inc. 
Maryland  Undwgradui^te  Students 
McClatchy  Newspapers 

McKenna,     Wilkinson    A     Klttner     (various Ucense«s) 

Metromedia,  Inc. 
Metro  Washington  CoaUtlon  for  Clean  Air, 

Inc. 
MUam,  Lorenzo  W. 
National  Association  of  Broadcasters 
National        Association       of       Educational Broadcasters 
National  Broadcasting  Oo.  (NBC) 
National    Cltlaens    Committee    for    Broad- 

casting 

National  Organization  for  Women  (NOW) 
National  Welfare  Rights  Organization  et.  al. 
National  WUdllfe  Federation 
Nebraska  Broadcasters  Association 
Nebraska  Television  Corporation 
Ohio  Association  of  Broadcasters 
Oregon  Association  of  Broadcasters 
Orion  Stations 
Parker,  Edwin 

Plerson,  Ball  &  Dowd 
Peculation  Education,  Inc. 
Post  Corporation 
Poet  Newsweek  Corporation 
Project  on  Corporate  Responsibility 
Public  Broadcasting  Service 
Radio  Enterprises  of  Ohio.  WREO 
Radio  StaUon  KTCH 
Radio  Television  News  Directors  Association 
Republican  National  Committee 
Retail  Store  Employees  Union  Local  880 
Royal  Street  Corp. 
Rust  Craft-  Broadcasting  of  New  York,  Inc. 
Sallna  Radio,  Inc. 
Screen  Gems  Stations.  Inc. 
Sierra  Club 
Society  of  Separationlsts 
Southern  Broadcasting  Company 
Staufler  Publications.  Inc. 
Storer  Broadcasting  Company 
Students  for  Fair  Access  to  the  Media 
Television  Bureau  of  Advertising 
Time -Life  Broadcasting  Inc. 
United  Church  of  Christ 
Universal  Communications  Corp. 
Urban  Law  Institute  of  Antloch  College 
WARA-TV  Broadcasting  Corp. 
WBEN.  Inc. 

WBOC,  Inc. 
WDSU-TV.  Inc. WPTR 

WOAN 
WOAU 

WGN.  Continental  Broadcasting 
WIRY.  Inc. 
WKY 
WPBS,  Bulletin  (3o. 
WTVM.  Inc. 
Washington  County  Broadcasting  Company 
Wlntersteen.  John  D.,  Woonsocket  Broculcast- 

Ing  Company 

Young  Men's  Christian  Association 
(FR  Doc  74-16379  Filed  7-17-74;$:«  am) 
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Exhibit  119:  In  Re  The  Handling  of  Public  Issues 
(Reconsideration)  Slip  Opinion  (March  19, 1976) 

Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION  FCC  76-265 
Washington,  D.C.   20554  39868 

In  the  Matter  of 

The  Handling  Of  Public  Issues  Under 
The  Fairness  Doctrine  And  The  Public 

Interest  Standards  Of  The  Communica- 
tions Act. 

Docket  No.  19260 

MEMORANDUM  OPINION  AND  ORDER  ON 
RECONSIDERATION  OF  THE  FAIRNESS  REPORT 

Adopted:  March  19,  1976  Released:  March  24,  1976 

By  the  Commission:  Chairman  Wiley  issuing  r    separate  statement;  Commissioner 
Hooks  concurring  and  issuing  a  statement;  Commissioner 
Robinson  dissenting  and  issuing  a  statement. 

I.   Introduction 

1.  During  the  past  four  years,  the  Commission  has  engaged 
in  a  comprehensive ^inquiry  into  the  purposes  and  the  application  of  the 

fairness  doctrine.   The  extent  of  public  input  in  thi^^-.  proceeding  is 
documented  in  the  Fairness  Report,  48  FCC  2d  I  (1974).   We  now  have 
before  us  various  petitions  for  reconsideration  of  that  Report.   We 
here  turn  our  attention  to  the  questions  raised  by  those  petitions, 
and  other  questions  which  have  come  to  our  attention  requiring  further 
clarification  of  our  fairness  doctrine  policy. 

2.  The  petitions  for  reconsideraLion  present  a  vigorous 

disagreement  with  the  Report's  position  on  applying  the  doctrine  to 
standard  product  commercial  advertising,  and  present  a  proposed  alter- 

native to  the  doctrine.   They  further  suggest  that  the  doctrine  be 
invoked  only  in  license  renewal  proceedings,  and  suggest  applications 
of  the  doctrine  for  slanted  or  staged  news,  personal  attacks,  and 
editorial  advertising. 

3.  Petitioner  Henry  Geller  argues  that  the  Commission  is 
prohibited  from  applying  the  doctrine  except  as  part  of  a  license 

renewal  proceeding.   Mr.  Geller's  conclusion  is  based  on  his  reading 
of  two  recent  Supreme  Court  decisions  1  /  and  on  the  early  history  of 

the  Fairness  Doctrine.   He  proposes  that  licensees  adopt  a  "ten  issue" 
approach  to  meeting  fairness  obligations  and  that  all  complaints  be 

_1/  Miami  Herald  Publlshflnc  Co.  v.  Tomillo.  418  U.S.  241  (1974); 
CBS  v.  M£,  412  U.S.  94  (1973). 
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referred  to  the  licensee  when  they  are  received.  He  further  advocates 

a  "hands-off"  policy  for  the  Commission  concerning  news  distortion 
or  slanting.  2 / 

4.  Mr.  Geller  further  urges  the  Commission  to  modify  its 

"crazy  quilt"  personal  attack  rules.  He  suggests  instead  that  if  such 
an  attack  is  made  as  part  of  the  discussion  of  a  controversial  issue 
of  public  Importance  and  the  licensee  has  not  achieved  fairness  nor 
made  timely  plans  to  do  so,  then  the  licensee  must  notify  the  attacked 

party  within  a  "reasonable  time"  and  offer  an  opportunity  for  response. 
Geller  urges  us  to  require  broadcasters  to  examine  and  consider  edi- 

torial advertising  without  requiring  them  to  accept  any.  Finally,  he 
opposes  the  decision  not  to  apply  the  doctrine  to  product  efficacy 
advertising.   In  this  last  position,  he  is  joined  by  the  Media  Access 

Project  (MAP)  petitions.  3  /  MA.P  contends  that  the  Commission  has 
failed  to  articulate  its  reasons  for  allegedly  exempting  product  ad- 

vertising from  the  doctrine  and  that  hearings  should  have  been  held  to 

determine  that  decision's  economic  impact.  Moreover,  MAP  argues  that 
prior  Court  decisions  require  that  the  Commission  include  product 
advertising  within  the  ambit  of  the  fairness  doctrine,  and  that  it  is 
improper  to  conclude  that  advertisements  for  particular  product  line 
or  brand  cannot  advocate  a  controversial  issue  of  public  importance. 

5.  map's  position  is  opposed  by  Metromedia  and  McKenna, 
Wilkinson  and  Klttner  (on  behalf  of  broadcast  clients) .  Metromedia 

cites  the  depth  of  the  Commission's  Inquiry  in  this  docket  and  argues 
that  map's  interpretation  of  certain  Court  decisions  is  overbroad. 
The  McKenna  response  faults  MAP  for  merely  offering  its  own  counter- 
assumptions  supplemented  with  a  few  random  and  inconelusive  statis- 

tics.  It  suggests  that,  under  MAP's  proposal,  the  Commission  would  -.«... 
have  to  make  subjective  evaluations  of  the  informational  Impact  of 
commercial  messages. 

6.  MAP  proposes  that  before  a  complaint  may  be  filed  with 
the  Commission,  the  station  must  answer  the  complaint  stating  whether  the 

2 /  Under  his  proposal.  Commission  action  would  be  taken  only  upon  extrinsic 

evidence  showing  that  the  owner  or  "top  management"  gave  instructions  for 
deliberate  slanting.   Deliberate  slanting  by  other  station  personnel  would 

be  a  matter  to  be  resolved  by  the  licensee  without  any  Commission  follow- 

3 /  For  the  United  Farm  Workers  (UFW) ,  the  Council  on  Economic  Priori- 
ties (CEP),  and  the  Project  on  Corporate  Responsibility  (PCR) . 

I 
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issue  is  a  controversial  issue  of  public  importance  and  what  contrasting 

prcgramming  h.is  been  aired.   Metromedia  and  McKenna  argue  that  the 

proposal  wculd  be  a  signif^'cant  departure  from  present  standards  by 
imposing  the  initial  burden,  that  properly  should  remain  with  the 

complainant,  on  the  individual  station. 

7.   The  final  petition,  by  the  Committee  for  Open  Media 

(COM),  proposes  an  optional-  plan  which,  if  adopted  by  the  licensee, 
would  satisfy  his  general  fairness  obligations.   COM  proposes  a 

scheme  of  access  through  "Free  Speech  Messages"  (FSM) ,  publicly  avail- 
able spot  announcements  aired  at  different  times  during  the  week.   One 

half  of  tht  spots  would  be  allocated  on  a  first-come,  first-served 

basis,  and  the  renainder  would  be  rotated  among  "representative 

spokespersons"  from  groups  which  have  Lltjnonst rated  significant  com- 
munity support.   COM  would  noL  apply  this  system  to  partisan  politi- 

cal access  anc:  recommends  ar.cnding  the  persrnal  attack  rules  to 

exempt  sucl'  attacks  made  in  an  FSM. 

II.   I.^iscu'.sion 

A.   Purpose  of  the  Fairness  Doctrine 

?,.   The  purpose  of  the  fairness  doctrine  was  discussed 

in  some  depth  ̂ ;.  the  Fairr.ess  Report,  supra  at  2-8,  but  events  subse- 
quent to  the  adoption  of  the  Report  indicate  that  a  recnpitulation  of 

our  views  Ls  called  lor  here. 

9.   There  is  no  principle  of  preattr  importance  to  under- 

standing the  fairnrs*^  doctrine  and  the  First  Amendment  than  that  "[i]t 
is  the  right  of  the  vleuers  and  listeners,  not  the  broadcasters,  which 

is  paramount."   Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367,  390 
(1969).   The  fiindamentrtl  concept  whirl,  underscores  this  right  Is  that 

the  continued  vitality  of  a  democratic  society  and  its  freedoms  requires 

the  "widest  possible  dissemination  of  information  frcx  diverse  and 
antagonistic  sources..."  Associated  Press  v.  United  States,  326  U.S. 

1,  20  (19A5).   We  must  always  keep  in  nind  that  "speech  concerning 
public  affairs  is  more  than  self-expression;  it  is  the  essence  of 

self-government."   Garrison  v.  Louisiana,  379  U.S.  64,  74-75  (1964) . 4  / 
The  relationsnip  of  this  principle  ti:  broadcasting  was  articulated 

in  Green  v.  FCC,  447  F.2d  323  (1973).   There  it  was  held  that  "the 
essential  basis  of  any  fairness  doctrine,  no  matier  with  what  speci- 

ficity tiie  -.tandards  are  defined,  is  that  the  American  public  must  not 

be  left  uninformed."   Id.  at  329. 

4  /  This  ccnceptual  approach  to  the  right  of  free  speech  is  supported 

by  related  holdings  in  cases  dealing  with  fundamental  rights  and  the 

continued  vitality  of  the  democratic  process.   The  Supreme  Court  has 

stated  that  "no  right  is  more  precious  in  a  free  country  than  that  of 
having  a  vo.ce  in  the  election  of  those  who  make  the  laws... Other  rights, 

ever  the  most  basic,  are  illusory  if  tlie  right  to  vote  is  undermined." 
Wesberry  v.  Sanderr,  ,  376  U.S.  1,  17  (1964),  cited  with  approval  in 

(footnote  continued  en  following  page.; 

33-291  O  -  78  -  106 
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10.  It  is  difficult  to  believe  that  the  Court  in  Green. 

supra,  intended  the  American  public  to  be  only  half-inf ormed,  parti- 
cularly in  light  of  the  language  in  Associated  Press,  supra,  calling 

for  the  "widest  possible  dissemination  of  information  Trom  diverse  and 

antagonistic  sources..."  Id^.  at  20  (emphasis  added).   Full  information 
is  the  theoretical  underpinning  of  the  broadcaster's  two  duties;  to 
cover  controversiaJ  issues  of  public  importance  fairly  by  providing 

an  opportunity  for  the  presentation  of  contrasting  points  of  view;  and 
to  devote  a  reasonable  amount  of  broadcast  time  to  the  coverage  of 

public  issues. 

11.  We  do  not  subscribe  to  the  theory  that  recent  Supreme 

Court  decisions  have  established  boundaries  concerning  the  fairness 

doctrine.   In  Miami  Herald  v.  lornillo,  supra,  the  Court's  opinion 
was  limited  only  to  print  media  and  cited  language  in  CBS  v.  PNC, 

supra,  whirh  set  apart  broadcasting  and  newspapers.   A18  U.S.  241,  255 

(1974),  qucting  from  412  U.S.  94,  117  (1973).  The  language  relied 

upon  by  Mr.  Geller  m  his  petition  clearly  places  the  Court's  emphasis 

on  "newspa,  ers"  in  the  context  of  the  historical  evolution  of  free 
"press"  gujirantees. 

12.  It  is  suggested  that  the  Court's  language  in  CBS,  supra, 

that  "[f]or  better  or  worse,  editing  is  what  editors  are  for...,"  is 
a  pronouncement  that  the  Commission  must  abandon  its  current  views  on 

the  fairness  doctrine.   Yet  the  lines  preceding  that  quotation  reveal 

that  langur-r^e  as  presenting  a  choice  between  the  view  "that  every 
potential  -"iieaker  is  'the  best  judge'  of  what  the  listening  public 

ought  to  ht  -r  '  and  the  view  that  such  choices  are  better  left  to 
ciditors.  ^i  2  U.S.  at  124.'  The  Supreme  Court  did  not  address  in 

CBS  the  question  of  licensee  discretion  vis-a-vis  the  Commission's 
role  as  the  ultimate  arbiter  of  the  fairness  doctrine.   The  Court 

did  not  gei  eralize  that  overzealous.  invocation  of  the  fairness  doctrine 

might  canst  an  "erosion  of  the  journalistic  discretion  of  broadcasters 
in  the  coverage  of  public  issues."   412  U.S.  at  124.   The  Court  was 
instead  sp-^cif ically  concerned  with  the  question  of  licensee  discretion 

(footnote  f  )ntinued  from  previous  page) 

_4_/  Williams  v.  Rhodes,  393  U.S.  23,  31  (1968).   In  Williams,  the 

Courts  went  on  to  say  that  the  individual's  right  to  vote  is  "heavily 

burdened"  v here  the  number  of  parties  allowed  on  the  ballot  is  re- 
stricted without  a  showing  of  a  compelling  state  interest  for  such 

a  restriction.  Id.   This  view  was  applied  to  candidates  as  well  as 
parties  in  Lubin  v.  Panish  415  U.S.  709  (1974),   The  essential  thread 

of  reasoning  in  these  cases,  like  Red  Lion,  is  that  it  is  the  citizen 

who  has  the  right  to  listen  to  and  to  vote  for  a  diverse  selection  of 

views  and  candidates,  rather  than  tiie  rights  of  candidates  to  a 

ballot  position,  or  of  broadcasters  to  be  heard,  that  is  paramount.  . 
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vis-a-vis  individuals  demanding  a  right  of  access.   The  Court  said  that 
if  the  Fairness  Doctrine  were  expanded  to  include  nandatory  access  there 
would  be  a 

.  .  .  substantial  danger  that  the  effective  operation 
of  that  doctrine  would  be  jeopardized.   The  result 

would  be  a  further  erosion  of  the  journalistic  discre- 
tion of  broadcasters  in  the  coverage  of  public  issues, 

and  a  transfer  of  control  over  the  treatment  of  pub- 
lic issues  from  the  licensees  who  are  accountable 

for  broadcast  performance  to  private  individuals  who 
are  not .  lu . 

13.  The  C£S  decision's  denial  of  the  right  of  access  was 
predicated  on  the  continued  existence  and  enforcement  of  the  fairness 

doctrine  as  it  has  developed  over  the  years.   In  the  language  quoted 
above,  the  Court  implied  that  it  preferred  control  over  the  treatment 

of  public  issues  to  remain  with  licensees  because  tliey  are  "account- 
able for  broadcast  performance."  _Id.   The  Court  further  stated  that 

it  feared  that  a  transfer  of  such  control  would  jeopardize  the  effec- 
tive operation  of  the  fairness  doctrine.   In  CBS,  therefore,  the  Supreme 

Court  reaffirmed  its  continued  belief  in  and  support  for  the  fairness 
doctrine  and  Red  Lion. 

B.   The  Statutory  Scheme  -  Balancing  Rights  and  Burderns 

14.  The  legislative  framework  regulating  broadcasters  is 

grounded  in  the  "public  Interest"  and  the  courts  have  consistently 
recognized  that  "[t]his  mandate  to  tho  FCC  to  assure  that  broadcasters 
operate  in  the  public  interest  is  a  broad  one,  a  power  'not  niggardly 
but  expansive.'"  National  Broadcasting  Co.  v.  United  States,  319  U.S. 
190,  219  (194:),  cited  with  approval  395  U.S.  at  380.   The  Supreme 

Court  has  made  it  clear  that  "[t]herc  is  no  sanctuary  in  the  First 
Amendment  for  unlimited  priv.'^te  censorship  operating  in  a  medium  not 

open  to  all."   395  U.S.  at  392.   Tho  Court  also  recognized  that  while 
the  "initial  and  primary  responsibility  for  fairness,  balance  and 
objectivity"  rests  upon  the  licensee,  the  Commission  is  the  "overseer 
and  ultimate  arbiter  and  guardian  cf  the  public  interest."  CBS  v. 
DNC.  412  U.S.  94,  117  (1973). 
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15.  The  statutory  scheme  calls  for  balancing  the  people's 
First  Amendmert  •ri'',hfs  and   the  rights  of  the  media.   Over  the  past  half 

century,  "Cungro^-s  and  its  chosen  regulatory  agoncy  have  established  a 
delicately  balanced  system  of  regulation  intended  to  serve  the  interests 

of  all  concerned.'  CBS  v.  PNC,  A12  U.  S.  94,  102.   This  system  is  out- 
lined vd-th  specific  procedural  requirements  and  witti  substantive  guidelines 

upon  v'hich  botli  viewer  and  licensee  may  rely.   The  Commission  has  tailored 
its  actions  so  as  not  to  become,  in  effect,  the  broadcast  journalist  or 

prdgrammeT".   We  do  not  believe  that  Jt  would  be  in  the  public  interest 
to  upset  this  delicate  balance. 

16.  in  the  Fairness  Report,  supra  at  17-18,  we  rejected  the 
notion  that  all  fairness  complaints  should  be  reviewed  only  as  part  of 

license  renewal  pi-oceedings   There,  we  said  that  we  believed  it  would 
be  impossible  to  evaluate  overall  licensee  performance  at  renewal  time  with- 

out considering  the  specifics  of  individual  complaints.   The  public's  right 
to  be  informed  is  best  safeguarded  by  an  ongoing  review  of  all  fairness 
coraplai.nts.  For  example,  the  incentive  for  citizens  to  file  complaints  would 

1  ■:;  removed  ii  their  complaints  would  not  result  in  the  opposing  vie\.7point 
being  aired  before  the  issue  has  become  stale  with  the  passage  of  time. 

~on.:inuing  enforcement  helps  the  broadcaster  by  nelping  to  remedy  viola- 
tions which  would  place  his  license  in  jeopardy  before  a  flagrant  pattern 

of  abuse  develops.   Id.  at  18.   We  do  not  believe  that  a  departure  from 

that  positioa  would  be  in  the  public  interest.-  We  conclude  , therefore  .that 
in  virr  of  the  considerations  enunciated  above,  it  would  be  most  appropriate 

to  uliJize  this  case  by  case  approach  to  ensure  that  broadcasters  fulfill 
their  affirmative  responsibil,ities  under  the  fairness  doctrine  to  adequately 
cover  controv'ersial  issues  of  public  importance  and  to  present  differing 
viewpoints  on  those  issues.   See  Public  Communications  Inc . ,  50  FCC  2d 
395  (197A). 

17.  As  part  of  the  ongoing  review  procedure  of  fairness  com- 
plaints, the  Commission  will  continue  to  make  its  determinations  of  licensee 

reasoaableness  in  the  context  of  overall  programming  on  an  issue  rather 

than  on  a  particular  program.  1^   We  recognize  that  there  are  difficulties 

Inherent  in  selecting  a  finite  period  of  time  (i.e.,  a  "cut-off"  date)  in 
which  to  view  the  "overall"  programming  on  an  issue.  We  see  no  advantage 
to  the  arbitrary  selection  of  the  license  term  as  the  period 

Vlhe  only  instance  in  which  the  Commission's  determination  might  rest 
on  a  single  program  would  involve  a  complaint  where  the  licensee  declares 
it  has  not  presented  prior  programming  on  that  issue  and  announces  its 
intention  not  to  present  any  future  programming  on  that  issue.   Hence, 
that  single  program  would  be  the  overall  programming  on  the  issue. 

-6- 
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over  some  other  time  period.  ̂ 1     Indeed,  since  the  fairness  doctrine 
is  oriented  toward  issues  and  varying  viewpoints,  it  is  preferable  to 
retain  the  present  flexibility  in  reviewing  a  time  period  during  which 
the  issue  is  a  matter  of  public  controversy  and  public  importance. 

18.  We  are  urged  to  reconsider  our  procedure  for  handling 

fairness  complaints.   The  Commission's  complaint  procedures  and  substan- 
tive rulings  attempt  to  strike  and  maintain  a  delicate  balance  between 

licensees  and  complainants  to  ensure  that  neither  side  is  unduly 
disadvantaged.   We  noted  in  the  Fairness  Report,  supra,  at  18,  that 

there  seems  to  be  a  lack  of  understanding  of  Commission  complaint  proce- 
dures.  In  an  effort  to  alleviate  that  problem,  the  procedures  were  discussed 

in  some  detail.   Id.   The  instant  petitions  indicate  that  further  explanation 
would  be  useful. 7^/ 

19.  The  Commission  does  not  ordinarily  invoke  the  fairness 
doctrine  on  its  own  motion.   Action  by  the  Commission  must  await  a  dispute 
between  the  complainant  and  the  licensee  which  is  not  resolved  by  those 
parties.   Thus,  where  the  licensee  agrees  to  present  opposing  views  on 
an  issue  the  Commission  need  not  become  Involved.   However,  no  specific 

action  is  required  of  the  licensee  until  prima  facie  evidence  of  a 
violation  is  presented  to  the  Commission  by  a  complainant.   Allen  C.  Phelps, 
21  FCC  2d  12  (1969).   This  policy  is  part  of  the  delicate  balance  allocating 

burdens  between  licensees  and  complainants.   This  policy  prevents  broad- 
casters from  being  burdened  with  the  task  of  answering  idle  or  capricious 

complaints.   Report,  supra ,  at  8. 

^  For  tha  same  reasons,  we  see  little  advantage  in  making  arbitrary 

changes  in  the  personal  attack  rules.   No  system  is  perfect,  and  there  may 
be  disadvantages  to  the  present  rules.   However,  proposals  made  to  the 
Commission  to  change  those  rules  have  their  own  drawbacks  which  render 

them  no  more  acceptable  than  our  present  rules.   Indeed,  Mr  Geller's 
proposal  noted  in  para.  4,  supra,  merely  would  add  another  patch  to  the 

"crazy  quilt."   It  ignores  reality  in  accepting  the  premise  that  a  licensee 
which  "has  not  achieved  fairness  or  made  timely  plans  to  do  so"  would  see 
the  need  to  do  anything  at  all.   The  proposal  adds  delay  to  the  application 

of  the  rule,  replaces  a  precise  deadline  with  an  undefined  "reasonable 
time,"  and  removes  Commission  consideration  to  renewal  time.   Its  net 
effect  would  be  to  prevent  the  victim  of  an  attack  from  having  an  opportunity 
to  respond  in  a  timely  fashion.  Nor  do  we  see  any  reason  for  departing 
from  our  present  method  for  dealing  with  news  slanting  or  distortion. 

See  note  2  and  accompanying  text,  supra ,  and  Columbia  Broadcasting  System 
(Hunger  in  America),  20  FCC  2d  143  (1%9)  . 

IJ   For  example,  MAP  proposed  that  adverse  fairness  doctrine  rulings  against 
a  network  be  applicable  to  its  affiliates.   The  Commission  traditionally 

hac  approached  networks  where  a  complaint  Is  based  on  a  network  proeran., 
notwithstanding  the  fact  that  fairness  obligations  "attach  to  the 
individual  station  licensee ." Cf .  Letter  to  Blair  Clark.  Campaign  Manager, 
McCarthy  for  President,  11  FCC  2d  511  (1968).   It  is  settled  that  even 

though  the  TV  networks  are  themselves  licensees  they  respond  as  networks 
only  and  are  not  responsible  for  the  overall  programming  of  an  affiliate 

on  a  controversial  issue  of  public. importance. 
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20.  As  part  of  the  allocation  of  burdens  and  responsibility 

among  complainants,  licensees  and  the  Conmission,  the  initial  burden 
has  been  placed  on  the  complaining  party.  As  stated  in  the  Fairness 
Doctrine  Primer,  40  FCC  598  (1964) : 

Where  complaint  is  made  to  the  Commission,  the 
Commission  expects  a  complainant  to  submit  specific 
information  indicating  (1)  the  particular  station 

involvecl ;  (2)  the  particular  issue  of  a  controver- 
sial nature  discussed  over  the  air;  (3)  the  date 

and  time  when  the  program  was  carried;  (4)  the 
basis  for  the  claim  that  the  station  has  presented  - 
only  one  side  of  the  question;  and  (5)  whether  the 
station  bad  afforded,  or  has  plans  to  afford,  an 

opportunity  for  the  presentation  of  contrasting  view- 

points. Id.  at  600. 

21.  In  the  Fairness  Report,  supra,  at  19-21,  we 
discussed  the  fourth  aixd  fifth  items  mentioned  above.   The  suggestion  there 
that  licensees  respond  to  the  complainant  stating  whether  there  was 

a  coritrover<:ial  issue  of  public  importance  leads  to  the  burden 

olaced  on  the  complainant  in  the  second  item  —  specifying  the 
particular  issue  of  a  controversial  nature  discussed  over  the  air. 

22.  The  requirement  of  specificity  was  reemphasized 

in  David  C.  ̂ reen,  24  FCC  2d  171  (1970),  affirmed  Green  v.  FCC  447  F. 
2d  323  (D.  C.  Cir.  1971),  where  the  court  recognized  that  in  order  to 
allege  tha  an  issue  is  a  controversial  issue  of  public  importance  the 

complai.nan'  must  first  define  the  issue.   Id^.  at  329.   This  requirement 
is  needed  o  that  complainants,  licensees  and  the  Commission  will  have 
a  clearer  understanding  of  the  positions  of  the  parties.  This  is 
particularly  true  because  once  the  burden  of  specificity  has  been 
placed  upo  1  the  complainant,  our  attention  and  that  of  the  licensee  is 
then  directed  to  the  issue  as  framed  by  the  complainant   We  do  not 
intend  to  be  placed  in  the  position  of  specifying  the  alleged  controversial 
issue  of  public  importance  in  a  complaint.   It  is  not  the  proper  function 
of  the  administering  agency  to  frame  the  complaints  coming  before  it  and 
it  is  incumbent  upon  the  complaining  party  to  bring  before  us  a  prima 
facie  complaint. 

23.  After  the  complainant  has  presented  prima  facie  evidence 
oi  a  fairness  violation,  the  licensee  is  called  upon  to  answer  an  inquiry 
by  the  Commission  staff  which  recites  the  issue  specified  by  the  complaint. 
The  licensi  e  is  asked  whether  that  issue  is  a  controversial  issue  of 

public  importance,  whether  the  program  in  question  addressed  that  issue. 

I 
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and  whether  other  programming  has  been  or  will  be  presented  on  that  issue. 

The  Commission  must  then  decide  whether  the  licensee's  responses  to  these 
questions  a.  e  reasonable.  8^/ 

24.  Within  the  parameters  of  law,  the  determination  of 
reasonableness  in  each  particular  instance  is  a  question  of  fact.   This  is 
true  because  reasonableness  is  not  an  absolute  standard,  but  is   situational 

in  nature  —  rooted  in  the  facts  which  gave  rise  to  the  controversy. 
Wilderness  Society.  31  FCC  2d  729,  732  (1971).   Reasonableness  is  also 
Inherently  a  comparative  determination,  the  actions  of  a  person  bein^  measured 

against  a  standard  by  the  finder  of  fact,  that  standard  being  the  "reasonable 
man."  Therefore,  before  the  reasonableness  of  one  party  may  be  decided, 
an  independent  (i.e.  comparative)  Judgment  on  the  question  must  be' made 
by  the  finder  of  fact. 

25.  This  does  not  mean  that  the  Commission  or  its  staff  may 
substitute  their  judgment  for  that  of  the  licensee.   A  hard  look  at  all 
the  facts  and  competing  arguments  is  required  before  the  determination  or. 
licensee  reasonableness.   WAIT  Radio  v.  FCC  418  F.  2d  1153  (D .  C  Cir. 
1969).   This  examination  is  only  one  step  toward  that  final  determination. 

Having  once  made  its  initial  examination,  the  staff  then  has  the  responsibil- 
ity of  determining  the  reasonableness  of  the  licensee's  judgment.   Rather 

2.'Where  a  licensee  poses  an  alternative  issue  to  that  specified  in  the 
complaint,  such  alternative  will  be  considered  an  implicit  denial  that 
the  basic  thrust  of  the  program  addressed  the  issue  specified  by  the 
complaint.   In  such  a  case  the  Commission  will  continue  to  review  the 

reasonableness  of  the  licensee's  denial,  considering  the  alternative 
issue  as  evidence  concerning  the  licensee's  good  faith  and  reasonableness, 
^ny  departure  from  this  policy  would  render  useless  the  requirement  for 
specificity  by  the  complainant  and  permit  licensees  to  avoid  presenting 
opposing  viewpoints  by  sophistic  distinctions  entirely  lost  on  the  average 
viewer.   We  adhere,  however,  to  our  policy  in  National  Broadcasting  Co. 
(AOPA) ,  25  rcc  2d  735  (1970),  where  we  found  reasonable  NBC's  denial  that 
its  program  addressed  the  issue  specified  by  the  complainant.   There  we 
looked  to  the  basic  thrust  of  the  program  and  declined  to  apply  the 
doctrine  to  sub-issues  because  if  every  statement  could  be  made  the  subject 
of  ;!  separate  fairness  requirement,  the  doctrine  would  be  unworkable  and 
the  Commission  would  become  involved  too  deeply  in  broadcast  journalism. 
Id.  at  736-7.   See  also  Gary  Lane,  38  FCC  2d  45  (1972),  Application  for 
Review  denied.  39  FCC  2d  938  (1973). 
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than  substituting  it&  vievjs  for  those  of  the  licensee,  the  staff  at  this 

stage  decidis  the  licensee's  reasonabien.^ss  hased  on  the  contentions  of 
all  parties  and  on  its  own  evaluation  of  the  evidence.  ^J 

C.   Standard  Product  Commericals 

26.   In  the  Fairness  Report,  supra  at  24-8,  we  declared 
after  much  deliberation  that  the  public  interest  would  be  served  best  by 

not  applyinj'  the  doctrine  to  standard   product  commericals.   10/  At  least 
two  petitioners  disagree  strongly  with  this  decision  and  suggest  that  the 

Commission  was  without  power  to  effect  such  a  change,  and  that  it  failed 

to  articulate  sufficient  grounds  for  the  policy.   We  disagree. 

_9/   The  Commission's  standard  of  review  allows  great  discretion  to  the  }  \r.( 
and  does  not  vary  depending  upon  the  particular  case  being  reviewed.   It 

has  been  supv.ested  in  Che  past  that  we  abandon  our  established  standards 

where  the  licensee  has  a  financial  interest  concerning  a  controversial 

issue  of  public  importance.   That  we  cannot  do.   The  Commission  has 

adequate  means  to  deal  with  licensees  who  use  their  facilities  to  gain 

commercial  advantage  in  other  enterprises,  and  who  in  other  ways  abuse 

their  public  trust.   The  fairness  doctrine  is  not  the  proper  vehicle  for 
such  enforceniont  nor  is  it  the  most  effective.   Such  overbroad  use  of  the 

doctrine  would  undermine  its  effective  use  where  it  is  most  needed.   We 

adhere  to  thi  policy  set  forth  in  Public  Communication,  Inc.  ,  50  FCC  2d  393 

(1974).   To  i.he  extent  that  WSOC  Broadcasting  Co.  ,  40  FCC  4^68  (1958), 
Springfield  "elevision  Broadcasting  Corporation,  45  FCC  2083  (1965)  and 
28  FCC  2d  339   (1971),  and  Pennsylvania  Community  Antenna  Association,   Inc. 

6  R.R.  2d  112  (1965),  conflict  with  this  policy  they  are  overruled. 

10/  Commeri(  als  which  simply  sell  a  product  and  do  not  deal  meaningfully 
with  a  controversial  issue  of  public  Importance. 

-  10  - 
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27.  The  Report,  supra,  articulates  the  rationale  for 

adopting  the  policy  and  its  substantive  standards,  and  both  the  rationale 

and  the  standards  are  well  within  the  Commission's  discretion.   The 
Corajrission  clearly  stated  that  the  standard  was  being  changed  and  not  ignored, 
and  it  set  forth  a  reasoned  opinion  explaining  the  change.   Indeed,  the 

U.  S.  Court  of  Appeals  for  the  First  Circuit,  in  sustaining  the  Commission, 
recently  determined  that  the  Commission  had  acted  within  its  statutory 

authority  when  >' t  "with  appropriate  notice  and  .  .  .  sufficient  clarity" 

concluded  Lhat   t  was  in  the  public  interest  to  "abandon  fitsl  earlier 
precedents  and   rame  new  policies."  Public  Interest  Research  Group  v.  FCC. 
522  P. 2d  1060,   065  (1975),  cert,  denied,  March  22,  1976.   The  Court  went  on  to  say: 

Given  the  necessity  of  product  advertisement  in 
American  broadcasting,  and  the  administrative 

difficulties  and  costs  of  determining  when  a 

product  is  so  controversial  as  to  trigger  fairness 

obligations,  we  cannot,  merely  from  the  generalized 

congressional  endorsements  described  in  Red  Lion, 
say  that  the  Commission  acted  contrary  to  statute 
when  it  struck,  the  current  balance  between  product 

advertising  and  the  fairness  doctrine. 

Id.  at  1067 

28.  In  the  Report,  we  concluded  that  the  application  of  the 

doctrir'?  to  cigarette  commercials  had  been  a  mistake  because  it  departed 

from  the  doctrine's  central  purpose  of  developing  an  informed  public 
opinion.   48  FCC  2d  at  24.   The  extension  of  the  cigarette  ruling  to  other 
commercials,  as  in  Friends  of  the  Earth  v.  FCC,  449  F.2d  1164,  compounded 
the  problem,  and  forced  broadcasters  and  the  Commission  to  balance  two 

sets  of  commercials  "which  contribute  nothing  to  public  understanding"  of 
the  underlying  issues.   Therefore  we  concluded: 

In  the  absence  of  some  meaningful  or  substantive 
discussion...,  we  do  not  believe  that  the  usual 

product  commercial  can  realistically  be  said  to 

inform  the  public  on  any  side  of  a  controversial 
issue  of  public  importance. 

48  FCC  2d  at  76. 

Furthermore,  we  said  that  the  diversion  of  broadcasters' 
attention  to  the  fairness  implications  of  ads  would  hinder  their  fulfill- 

mt^nt   of  responsibilities  to  develop  informed  public  opinion  in  more 
meaningful  ways. 

-  11  - 
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29.  Neither  have  court  decisions  constrained  the  Commission 

from  changing  its  policy  after  due  deliberation  consistent  with  required 
administrative  procedures.   See  Public  Interest  Research  Group  v.  FCC, 
supra .   The  D.  C-  Circuit  was  careful  in  Banzhaf  and  Friends  of  the  Earth  to 
avoid  implying  that  tlie  fairness  doctrine  or  the  public  interest  standard 
mandated  the  Comraission  to  make  such  a  finding.   In  Friends  of  the  Earth, 
the  Court  expressly  noted  the  pending  fairness  inquiry,  and  pointedly 

suggested  that  its  holding  was  based  only  on  then-existing  Commission 
policy  concerning  the  fairness  doctrine: 

Pending,  however,  a  reformulation  of  its  position, 
we  are  unable  to  see  how  the  Commission  can 

plau.sibly  differentiate  the  case  presently  before 
lis  from  Banzhaf  insofar  ac   the  applicability  of 
the  fairness  doctrine  is  concerned. 

449  F.2il  at  1170. 

JO.   The  Commission  was  given  inconclusive  statistics  and 
told  chdt  it  should  have  held  a  hearing  on  the  economics  of  broadcasting 
before  concluding  that  extension  of  the  doctrine  to  product  advertising 
would  be  detrimental  to  commercial  broadcasting.   The  extensive  proceed- 

ings in  this  docket  provided  more  than  ample  opportunity  for  that  question 
to  be  raised.   Clearly,  however,  the  economic  impact  on  the  broadcasting 
industry  was  only  one  of  many  factors  contributing  to  our  choice  of 
policy,  and  that  factor  alone  is  not  of  such  critical  importance  as  to 

cause  a  change  of  policy.   See,  48  FCC  2d  at  24-27. 

D.  Free  Speech  Messages 

31.  In  the  Fairness  Report,  supra,  suggestions  for  a  system 
of  mandatory  access  were  rejected  as  neither  practical  nor  desirable.   In  CBS 
v.  PNC,  412  U.  S.  94  (1973),  the  Supreme  Court  held  that  mandatory  access 
Is  not  a  mitter  of  either  constitutional  or  statutory  right.   We  are  now 
presented  instead  with  a  proposal  for  an  optional  access  system  to  be 
administered  by  the  licensee,  and  supplemented  by  the  fairness  doctrine. 

32.  The  essential  requirements  for  any  such  system  would 
be  that  licensee  discretion  be  preserved  and  no  right  of  access  accrue 
to  particular  persons  or  groups.   Further  the  access  system  would  not  be 
pprmitted  to  allow  important  issues  to  escape  timely  public  discussion. 
Most  importantly,  the  system  must  not  draw  the  government  into  the  role 
OL  deciding  who  should  be  allowed  on  the  air  and  when. 

3.  The  proposal  of  the  Committee  for  an  Open  Media  (COM) 

is  f-he  first  serious  attempt  to  meet  these  requirements.  It  is  neither 
perfected  nor  ready  for  adoption  as  rule  or  policy.  We  do  not  envision 
th.it  system  as  a  substitute  for  fairness  obligations,  but  it  has  the 
priiential  to  offer  a  format  which  acts  consistently  and  complementarily 
with  the  purposes  of  the  doctrine.  We  view  Free  Speech  Messages  as  a 

supplement  to  a  licensee's  fairness  obligations,  but  we  reiterate  our  view 

-  12  - 
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that  the  licensee  is  responsible  for  seeing  that  important  controversial 
issues  are  discussed  and  that  opposing  viewpoints  are  provided  an  opportunity 

for  presentation. 

III.  Conclusion 

34.  Tt  is  hoped  that  this  reconsideration  Report  and 
Order  will  help  to  clarify  the  responsibilities  and  procedures  incumbent 
upon  licensees,  complainants  and  the  Commission  under  the  fairness 
doctrine,  and  the  reasons  for  our  policies.   We  are  attempting  to  balance 
conflicting  constitutional  rights  by  choosing  paths  which  minimize  the 
interference  with  the  rights  of  either  party,  and  which  minimize  the 
role  of  government  in  evaluating  media  performance,  consistent  with  the 
public  Interest. 

35.  Accordingly,  IT  IS  ORDERED,  That  the  petitions  for 
reconsideration  ARE  DENIED  in  all  respects  other  than  as  incorporated  in 
this  Report  and  Order.   IT  IS  FURTHER  ORDERED,  That  the  proceedings  in 

Docket  19260,  ARE  TERMINATED .li^ 

FEDERAL  COMMUNICATIONS  COMMISSION  * 

Vincent  J.  Mullins 
•Secretary 

*See  attached  Separate  Statement  of  Chainnan  Richard  E.  Wiley. 
*See  attached  Dissenting  Statement  of  Commissioner  Glen  0,  Robinson. 
•Commissioner  Hooks'  statement  will  be  released  at  a  later  date. 

jJi'The  Commission  has  decided  not  to  proceed  at  this  time  with  a  proposal 
by  the  Chairman  for  an  experimental  suspension  of  the  fairness  doctrine 
in  larger  radio  markets. 

-  13  - 
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separate  Statement  of  Chairman  Richard  E.  Wiley 
In  re 

Reconsideration  of  Fairness  Report 
(Docket  19260) 

In  an  address  to  tihe  International  Radio  and  Television  Society 

on  September  16,  1975,  I  proposed  an  experiment  in  which  the  Commission 

would  discontinue  enforcement  of  the  fairness  doctrine  in  the  larger  radio 

markets.   I  believe  that  this  proposal  has  considerable  merit  and  that  it 

is  unfortunate  that  a  majority  of  the  Commission  has  chosen  not  to  pursue 

the  idea  at  this  time. 

There  is  little  reason  to  believe  that  fairness  enforcement  is 

necessary  in  the  major  radio  markets.   The  doctrine,  as  we  all  know,  is 

predicated  upon  the  assumption  that  there  is  a  scarcity  of  broadcast 

frequencies  and  that  licensees  should  not  be  permitted  to  monopolize 

these  channels  so  as  to  deny  the  public  access  to  contrasting  viewpoints 

on  public  issues.   In  the  larger  markets,  it  seems  clear  that  the  problem 

of  scarcity  is  not  so  significant  as  to  make  it  likely  that  radio  debate 

could  be  monopolized  by  a  single  philosophy  or  point  of  view.   In  the 

Chicago  market,  for  example,  there  are  some  65  commercial  radio  stations; 

in  Los  Angeles  the  figure  is  59;  and  in  New  York  there  are  43  stations. 

Even  in  the  absence  of  governmental  control  and  supervision,  it  seems 

to  me  that  a  wide  variety  of  opinion  would  be  presented  in  these  markets. 
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The  question  of  the  Commission's  legal  authority  to  adopt  a 

fairness  experiment  is  somewhat  piore  difficnli.  and  complex.   Prior  to 

1959,  there  woulci  have  been  no  doubt  that  we  had  the  discretion  to  conduct 

such  an  experiment.   In  that  year,  hcweve. ,  the  Communications  Act  was 

amended  so  as  to  refer  approvingly  to  the  atandarH  of  fairness  in  broad- 

casting.  The  litcal  wording  of  the  statute  indicates  only  that  the  Com- 

mission's fairness  policies  were  left  undisturbed,  but  the  provision  has, 

nevertheless,  been  widely  interpreted  to  stand  as  a  "codification"  or 

legislative  enactment  of  the  doctrine.   See,  e.g.,  Straus  Communications, 

Inc.  V.  FCC,  n.C,  Cir.  No.  75-1083,  January  16,  1976,  Slip  op.  at  n.  11 

(referring  to  the  provision  as  amounting  to  an  "explicit  statutory  enact- 

ment") . 

The  Supreme  Court  in  Red  lion  Broadcasting  Co.  v.  FCC,  395  U.S. 

367  (1967),  stated  at  one  point  that  the  1959  amendment  "ratified"  the 

doctrine  (p.  381)  and  at  another  point  that  the  Ir.ngunge  was  "merely 

approving"  (p.  384).   The  question  was  discussed  more  receatly  in  the 

so-called  "snowmobile  '  case.   Public  Interest  Research  Group  v.  FCC, 

522  F.2d  1060  (1st  Cir.  1975).   In  this  case,  the  First  Circuit  stated 

that  the  stattitory  language  is  not  sufficiently  specific  to  be  construed 

as  nore  than  a  general  endorsement  of  fairness  standards  or  an  approval 

of  the  "gener.il  tenets"  of  the  fairness  do'-trJne  (p.  1066).   The  Court 

indicated  that  question^,  of  "application  and  accommodation"  and  nf  "how 

and  when"  the  fairness  doctrine  should  be  applied  should  be  left  to  agency 

discretion  (,j.  1067).   It  suggests,  /further,  that  these  decisions  should 

be  arrived  at  under  the  general  public  interest  standard  and  that  the 

-  2  - 
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Commission's  decisions  should  be  upheld  unless  they  are  "so  plainly 

Inimical  to  the  public  Interest  as  to  be  Illegal"  (p.  1067). 

As  Indicated,  I  believe  there  Is  ample  justification  for 

concluding  that  a  large  market  fairness  experiment  would  be  consistent 

with  the  public  interest  and,  indeed,  that  it  would  be  in  keeping  with 

the  "general  tenets"  of  the  fairness  doctrine  itself.  We  stated  in  the 

Fairness  Report,  48  FCC  2d  1  (1974),  that  the  basic  goal  of  the  fairness 

doctrine,  like  that  of  the  First  Amendment,  was  "to  foster  'uninhibited, 

robust,  wide-open'  debate  on  public  issues",  quoting  New  York  Times  Co.  v. 

Sullivan,  376  U.S.  254,  270  (1964).   The  whole  legal  and  constitutional 

tradition  of  this  country  teaches  us  that  (except  in  cases  of  serious 

technological  scarcity)  this  goal  cannot  be  advanced  by  government  control 

of  the  media.   It  seems  clear  to  me,  therefore,  that  a  radio  experiment 

(in  markets  where  scarcity  is  not  a  serious  practical  problem)  would 

serve  the  purposes  of  both  the  First  Amendment  and  the  Commission's  fair- 

ness doctrine. 

While  I  recognize  the  fact  that  there  is  room  for  debate  con- 

cerning the  meaning  of  the  1959  amendments  to  the  Act.   I  nevertheless 

believe  that  it  would  be  desirable  for  the  Commission  to  initiate  a 

public  inquiry  which  would  afford  interested  parties  an  opportunity  to 

comment  on  the  question  of  our  legal  authority,  and  also  examine  the 

appropriate  size  and  scope  of  an  experiment.   I  am  hopeful  that,  in  the 

-  3  - 
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not  too  distant  future,  the  Commission  or  the  Congress  will  look,  more 

favorably  on  the  idea  of  reforming  the  fairness  doctrine  so  as  to  apply 

it  only  in  circumstances  where  there  is  a  realistic  need  for  government 

regulation. 

It  has  been  suggested  that,  while  the  Commission  may  not  be 

moved  to  cut  back  on  the  fairness  doctrine  (as  suggested  Ly  my  experi- 

ment), it  raigl)t  nevertheless  explore  certain  alternatives  to  the  tradi- 

tional fairness  principles  and  procedures.   In  this  regard,  the  proposal 

of  the  committee  for  Open  Media  that  we  allow  "access"  as  an  option  in 

lieu  of  fairness  has  attracted  some  attention  and  support.   Under  the 

proposed  system,  any  station  which  would  agree  to  carry  a  reasonable 

number  of  "Free  Speech  Messages",  and  which  would  set  up  a  mechanical 

formula  for  the  selection  of  spokesmen,  would  be  relieved  of  its  fairness 

obligation  to  assure  that  contrasting  views  on  particular  issues  are 

reasonably  represented. 

I  do  not  believe  that  stations  should  be  encouraged  to  abdicate 

editorial  control  in  the  fashion  suggested  by  this  proposal.   The  plan 

calls  for  heavy  emphasis  on  a  single  programming  technique:   the  access 

announcement.   In  my  opinion,  a  more  varied,  interesting  and  informative 

coverage  would  be  possible  if  professional  journalists  played  a  conscious 

and  positive  role  in  the  process.   It  seems  inescapable  that  editorial 

supervision  would  result  in  a  presentation  which  is  more  coherent  and 

enlightening  than  we  could  expect  from  a  series  of  random  and  unstructured 

-  4  - 
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Individual  appearances.  Despite  Its  problems,  the  present  fairness 

system  is,  In  my  opinion,  preferable  to  the  alternative  which  has  been 

suggested. 

5  - 
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DISSENTING  STATEMENT  OF  COMMISSIONER  GLEN  O.  ROBINSON 

I .   The  Vulnerability  of  Venerability 

Now  over  a  quarter  century  old,  the  fairness  doctrine  has 

become  one  of  the  venerable  institutions  of  FCC  jurisprudence.   Un- 

like some  vener-ible  institutions,  however,  old  age  has  hardly  secured 

the  fairness  doctrine  from  the  tarnish  of  corrosive  controversy.   On 

the  contrary,  age  seems  to  have  increase^  not  diminished,  critical 

doubts  about  the  doctrine — its  purp>ose,  its  effects,  its  value.   Red 

Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367  (1969),  which  put  the 

Supreme  Court's  imprimatur  on  the  legality  of  the  fairness  concept, 

has  not  set  these  doubts  to  rest.   Indeed,  the  Court's  subsequent 

decision  in  Miami  Herald  Pub.  Co.  v.  Tornillo,  418  U.S.  251  (1974), 

has  raised  new  doubts  and  fresh  concern. 

I  agree  with  the  Commission's  conclusion  that  Red  Lion  is  still 

good  law,  although  Tornillo  clearly  does  undermine  the  foundations  on 

which  Red  Lion  afpearrd  to  re;;;t.   The  original  Red  Lion  decision  ass'-U*'- 

(1)  that  the  Lmpu>--ivion  of  an  obligation  of  fairness  (including  a  pri 

vate  right  to  rejijy  in  certain  instances)  did  not  restrain  ("chill") 

free  speech,  but  .actually  i,ervod  to  promote  it  by  ensuring  greater 

diversity;  and  (2)  that  because  the  broadcast  media  operated  under  con- 

ditions of  physical  scarcity,  the  marketplace  could  not  be  relied  upon 

to  produce  adequatr-  diversity  of  speech  and,  therefore,  some  forms  of 

regulation;  such  as  the  fairness  obligation,  were  appropriate,  and 

necessary.   Clearly,  Tornillo  repudiates  the  first  assumption  of  Red 
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Lion.  Logically  at  least,  this  conclusion  is  necessary;  otherwise 

there  is  no  basis  for  the  Court's  invalidating  the  right  of  reply 

statute  in  that  case.   Can  Red  Lion  stand  on  the  second  assumption 

independent  of  the  first?   I  have  some  doubts  whether  it  can  as  a 

matter  of  pure  logic,  for  I  do  not  think  the  condition  of  scarcity 

is  a  compelling  basis  for  distinguishing  between  electronic  and 

print  media-^ -particularly  on  the  finding  made  in  Tornillo  that  a 

compulsory  right  of  reply  t^nds  to  reduce  public  debate,  contrary  to 

the  purpose  of  the  fairness  doctrine.— 

1/  See,  e.g.,  Robinson,  The  FCC  and  the  First  Amendment;  Observations 
on  Forty  Years  of  Radio  and  Television  Regulation,  52  Minn.  L.  Rev.  67, 
88  (1967) .   See  also  Barron,  Access  to  the  Press — A  New  First  Amendment 
Right,  80  Harv.  L.  Rev,  1641  (1967),  who  argues  similarly  but  draws 
inferences  the  opposite  of  mine,  concluding  that  the  print  media  should 
be  subject  to  some  kind  of  fairness  doctrine.   Tornillo,  of  course, 
chilled  that  idea. 

2/  In  Tornillo  the  Court  found  the  Florida  right  of  reply  statute  to 
have  such  an  effect,  reasoning  as  follows: 

"The  Florida  statute  exacts  a  penalty  on  the  basis  of  the  con- 
tent of  a  newspaper.   The  first  phase  of  the  penalty  resulting 

from  the  compelled  printing  of  a  reply  is  exacted  in  terms  of 
the  cost  in  printing  and  composing  time  and  materials  and  in 
taking  up  space  that  could  be  devoted  to  other  material  the  news- 

paper may  have  preferred  to  print.   It  is  correct,  as  appellee 

contends,  that  a  newspaper  is  not  subject  to  the  finite  techno- 
logical limitations  of  time  that  confront  a  broadcaster  but  it  is 

not  correct  to  say  that,  as  an  economic  reality,  a  newspaper  can 
proceed  to  infinite  expansion  of  its  column  space  to  accomnodate 
the  replies  that  a  government  agency  determines  or  a  statute 
commands  the  readers  should  have  available. 

"Faced  with  the  penalties  that  would  accrue  to  any  newspaper  that 
published  news  or  commentary  arguably  within  the  reach  of  the 
right-of -access  statute,  editors  might  well  conclude  that  the 
safe  course  is  to  avoid  controversy.    Therefore,  under  the  operation 
of  the  Florida  statute,  political  and  electoral  coverage  would  be 
blunted  or  reduced.   Government-enforced  right  of  access  inescapably 

•dampens  the  vigor  and  limits  the  variety  of  public  debate.'  New 
York  Times  Co.  v.  Sullivan,  supra ,  376  U.S.  at  279,  84  S.Ct.  at  725." 

418  U.S.  at  256,  257.   It  should  be  noted  that  this  reasoning  applies  with 

even  greater  force  to  broadcasters  inasmuch  as  there  are  (by  the  Court's 
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Nevertheless,  however  the  logic  of  the  matter  may  appear  to  me,  I 

am  forced  also  to  admit  that  it  appears  to  appear  differently  to  the 

Supreme  Court;  as  recently  as  two  months  ago,  the  Supreme  Court 

indicated  (albeit  in  dicta)  that  it  still  regards  Red  Lion  as  good 

law.   See  Buckley  v.  Valeo,    ^U.S.   ,  96  S.Ct.649,  n.55  (1976). 

The  question  remains  whether,  constitutional  issues  aside,  the 

doctrine  could  nevertheless  be  repudiated  by  the  Commission.   I  once 

thought  so,—  but  the  Supreme  Court  appears  to  have  disagreed.   In 

Red  Lion  the  Court  said: 

2/  (continued) 

acknowledgment)  greater  "technological  limitations"  on  the  time  which 
they  can  devote  to  meeting  the  obligation  (therefore,  by  the  Court's 
reasoning,  higher  cost  and  correspondingly  greater  incentive  to  "play 
it  safe").   On  the  reasoning  of  Tornillo  it  is  thus  difficult  to  see 
that  scarcity  supports  the  fairness  doctrine  since  the  presumed  necessity 
to  compensate  for  inherent  limitations  on  diversity  which  such  scarcity 
creates  aggravates  the  chilling  effect. 

2/  The  question  turns  on  the  interpretation  of  the  following  language 
of  the  1959  amendments  to  Section  315  of  the  Communications  Act: 

"Nothing  in  the  foregoing  sentence  [setting  forth  certain 
exemptions  from  the  equal  time  provisions]  shall  be  con- 

strued as  relieving  broadcasters.  .  .from  the  obligation 
Imposed  upon  them  under  this  Act  to  operate  in  the  public 

interest  and  to  afford  reasonable  opportunity  for  the  dis- 

cussion of  conflicting  views  on  issues  of  public  importance." 

I  argued  in  my  1967  article  (supra,  footnote  1  at  134)  that  this  language 
need  not  be  read  to  codify  the  fairness  doctrine,  and  that  it  is  better 
understood  simply  as  a  clarification  tJiat  Congress  did  not  intend,  by 

creating  exemptions  from  the  equal  time  obligation,  to  disturb  the  status 
quo  as  far  as  the  fairness  doctrine  was  concerned.   Under  this  reading, 

the  clause  "and  to  afford  reasonable  opportunity.  .  ."  would  be  read 
disjunctively  rather  than  conjunctively  with  the  preceding  clause  . 

This  reading  of  the  statute,  which  conforms  with  the  legislative  history, 
see  Manelli,  Legislative  History  of  the  Fairness  Doctrine,  Staff  Study 
for  the  Committee  on  Interstate  and  Foreign  Commerce,  90th  Cong.  1st. 
Sess.  21-21  (1963),  would  preserve  our  discretion  to  abandon  or  alter 
the  administration  of  the  doctrine. 

-  3  - 
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"that  Congress  in  1969  [intended]  that  the  phrase  'public 
interest,'  which  had  been  in  the  Act  since  1927,  io^osed 
a  duty  on  broadcasters  to  discuss  both  sides  of  controver- 

sial public  issues.   In  other  words,  the  amendment  vindi- 
cated the  FCC's  general  view  that  the  fairness  doctrine 

inhered  in  the  public  interest  standard." 

395  U.S.  at  380.   See  also  Straus  Communications,  Inc.  v.  FCC,    

F.2d    ;  No.  75-1083,  Slip  Opinion,  p. 10,  n.ll  (D.C.  Cir.,  Jan.  16, 

1976) .   It  thus  seems  to  be  beyond  our  power  to  eliminate  altogether 

the  general  requirement  that  licensees  give  a  reasonably  balanced 

presentation  of  controversial  public  issues.   However,  I  do  not  inter- 

pret Red  Lion  (or  Straus)  as  depriving  the  FCC  of  all  power  to  reshape 

4/ 

the  rule  according  to  changing  perceptions  of  the  public  interest,— 

While  our  discretion  is  circximscribed,  I  think  we  still  have  freedom 

to  redefine  how  the  basic  fairness  obligation  may  be  satisfied  by 

licensees.   Given  the  Commission's  action  in  narrowing  the  scope  of 

the  doctrine  to  exclude  routine  commercial  product  advertising  from 

its  coverage— an  action  with  which  I  wholeheartedly  agree   my 

colleagues  evidently  agree  that  some  reshaping  of  the  doctrine  is  still 

within  our  power. 

4/  See  Pxiblic  Interest  Research  Group  v.  FCC,  522  F.2d  1060, 
1066-67  (1st  Cir.,  1975)   (affirming  Commission  change  in  the 
fairness  doctrine  as  applied  to  commercial  advertising) .   See  also  Columbia 
Broadcasting  System,  Inc.  v.  Democratic  National  Committee,  412  U.S.  94, 

131,132  (1973),  where  the  Coiirt  concludes  its  discussion  on  the  FCC's 
continuing  investigation  of  the  best  feasible  use  of  the  broadcast  band 

for  the  discussion  of  important  matters  by  cautioning  that  "courts  should 
not  freeze  this  necessarily  dynamic  process  into  a  constittitional  holding." 

5/  I  will  not  elaborate  in  detail  on  the  commercial  advertising  aspect. 

For  a  recent,  detailed  critique  in  Simmons,  Commercial  Advertising  and 
the  Fairness  E)octrine:  The  New  FCC  Policy  in  Perspective,  75  Colum.  L. 

Rev.  1083  (1975) .   Suffice  it  to  say  that  I  long  ago  thought  the  Commis- 

sion's extension  of  the  fairness  doctrine  to  cigarette  ads  (see  Banzhaf 
V-  FCC,  405  F.2d  1082  (D.C.  Cir.  1968),  cert,  denied,  396  U.S.  842  (1969)) 
was  a  feckless  venture  that  the  Commission  would  come  to  rue,  for  it  would 
not  be,  and  could  not  be,  contained.   See  Hearings  on  the  Fairness  Doctrine 
Before  a  Subcommittee  of  the  House  Committee  on  Interstate  and  Foreign 

Commerce ,  90th  Cong.,  2d  Sess.,  ser.  90-33,  p.  53,56  (1968).   The  Com- 
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The  aajority  and  I  part  company  on  whether  that  power  should 

be  exercised  to  seek  alternatives  to  the  present  formulation  of  the 

fairness  doctrine.   In  contrast  to  the  Commission's  evident  satis- 

faction with  the  present  fairness  doctrine,  I  believe  it  has  proved 

to  be  unworkeible  and,  at  least  potentially,  dangerous — raising  public 

expectations  that  cannot  be  fulfilled  within  the  limits  which  the 

First  Amendment  places  on  our  oversight  of  electronic  journalism. 

Accordingly,  within  the  limits  of  our  discretion  under  Section  315,  I 

think  we  should  explore  alternative  possibilities  for  achieving  the 

underlying  goals  of  the  fairness  doctrine. 

II.   The  Right  to  Speak  Versus  the  Right  to  Hear 

Before  turning  to  a  critique  of  the  fairness  doctrine,  a  brief 

note  on  First  Amendment  philosophy  is  appropriate,  for  it  is  my  belief 

that  much  of  the  debate  over  the  fairness  doctrine  is  needlessly 

5/  (continued) 

mission's  futile  effort  to  limit  the  application  of  Banzhaf  (see  Friends 
of  the  Earth  v.  FCC,  449  F.2d  1164  (D.C.  Cir.  1971))  has  confirmed  this 
conclusion. 

The  problem  here  is  generally  similar  to  that  which  has  beset  ad- 
ministration of  the  fairness  doctrine  elsewhere:  if  fairness  require- 

ments are  to  be  meaningful,  they  must  be  enforced  with  a  vigor  and  a 
regularity  that  would  require  a  degree  of  government  supervision  that 

would  be  unwise.    Indeed,  such  a  level  of  control  might  also  be  uncon- 
stitutional for,  as  recent  decisions  make  clear,  commercial  advertising 

does  enjoy  some  degree  of  First  Amendment  protection.   See  Bigelow  v. 
Virginia,  421  U.S.  809  (1975);  Virginia  Citizens  Consumer  Council,  Inc. 
V.  State  Board  of  Pharmacy,  373  F.Supp.683  (E.D.  Va.,1974),  prob.  juris 
noted,  95  S.Ct.  1389  (1975);  California  State  Board  of  Pharmacy  v.  Terry, 

395  F.Supp.  94  (N.D.  Cal.  1975),   appeal   filed  9/2/75, 
44  U.S.L.W.  3155  (9/23/75).   Confronted,  on  the  one   hand,  with  the 

necessity  of  extensive  control  in  order  to  effect  even-handed  enforce- 
ment or,  on  the  other  hand,  with  the  equally  unattractive  alternative 

of  pursuing  selective  and  arbitrary  enforcement,  the  Conmiission  has 
wisely  chosen  to  make  a  clean  break  (more  or  less;  product  advertising 
may  still  be  within  the  doctrine  in  exceptional  cases  where  viewpoints 
on  controversial  public  issues  are  explicitly  discussed)  with  past  folly. 
Would  that  it  wore  possible  to  do  this  with  the  entire  fairness  doctrine. 

-  5  -         _   _ 
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clouded  and  misdirected  by  superficial  and  sophistical  reasoning 

cibout  the  free  speech  ideal.  The  Commission  begins  its  defense  of 

the  fairness  doctrine  on  a  high  constitutional  plane r  quoting  from 

Red  Lion; 

"There  is  no  principle  of  greater  importance  to  understanding 
the  fairness  doctrine  and  the  First  Amendment  than  that  ' Ci]t 
is  the  right  of  the  viewers  and  listeners,  not  the  broadcasters, 

which  is  paramount."' 

Insofar  as  this  dictxam  is  intended  merely  to  express  the  traditional 

utilitarian  notion  that  free  speech  is  protected  not  only  in  the  in- 

terest of  the  individual  speaker  but  also  that  of  the  broader  social 

interest  of  the  public  as  listeners,  the  "listener's  right"  theory  is 

unexceptionsible .   Similarly,  as  a  single  (if  rather  eliptical)  state- 

ment that  "free  speech"  is  subject  to  some  restrictions  "in  the  public 

interest,"  it  can  pass  without  protest,  at  least  pending  the  review  of 

the  specific  restrictions  imposed.  But  inasmuch  as  the  above   formula- 

tion suggests  some  general  principle  that  the  First  Amendment  gives 

positive  rights  to  listeners/viewers  to  dictate  what  speeUcers  shall 

tell  them,  I  believe  it  is  pregnant  with  mischief. 

I  concede  that  freedom  of  speech  is  conducive  to  social  welfare 

(a  small  concession) ,  and  it  is  generally  that  social  interest  which 

underlies  the  constitutional  protection.  But  I  reject  the  notion  that 

only  speech  which  promotes  government  or  social  welfare  policies  in  a 

-  6  - 
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nerrow  sense  is  worthy  of  constitutional  protection;—  and,  in  the 

same  vein,  I  disagree  with  the  Implication  that  the  First  Amendment 

is  a  tool  cf  social  policy,  to  be  used  and  interpreted  in  an  activist, 

affirmative  way  which  promotes  the  "spirit"  and  "purx>ose"  of  frac 

speech — the  view  put  forward,  for  example,  in  Business  Executives  Move 

for  Vietnam  Peace  v.  FCC,  540  F.2d  642  (D.CCLr.  1971),  reversed  sub 

nom. ,  Columbia  Broadcasting  System,  Inc.  v.  Democratic  National  Com- 

mittee, 412  U.S.  94  (1973).   Such  an  instrumentalist  view  of  the  First 

Amendment  effectively  reduces  the  constitutional  guarantee  of  free 

speech  to  the  same  standing  and  dignity  as  that  of  any  conventional 

governmental  policy.   See  Columbia  Broadcasting  System,  Inc.,  supra,  at 

132,  133  (concurring  opinion  of  Justice  Stewart).   Therein  lies  the 

vice  of  the  listeners'  rights  theory.   If  the  speaker  truly  has  th^ 7/ 

right  to  hear,  it  follows  (from  Hohfeld"~ahd  from  common  sense)  that  the 

speaker  has  a  correlative  duty  to  speak.   If  a  listener  has  a  legal  right 

to  hear  certain  things  for  certain  purposes,  then  a  speaker — some 

speaker — must  have  correlative  duty  to  speak  to  those  things.   On  this 

theory  tne  people  have  the  right  to  determine  what  the  speaker  shall 

6/  Alexander  Meiklejohn,  one  of  the  most  alma  red  modern  theorists,  insisted 

that  the  First  Amendment  protects  only  "publi  :"  speech  of  a  kind  useful  to 
self  government.   A. Meiklejohn,  Free  Speech  and   Its  Relation  to  Self 

Government,  61-63  (1948) .   As  a  corollary  cf  this  general  proposition 
Meiklejohn  excluded  commercial  broadcasting  from  his  narrow  sphere  of 

relevant  speech,  on  the  apparent  ground  that  profit-making  was  incom- 
patible with  free  speech.   A.  Meiklejohn,  Political  Freedom,  XV  (M. Sharp, 

ed.  1960)  (forward  by  Malcolm  Sharp).   Given  Meiklejohn's  very  uarrov 
conception  of  the  value  of  free  speech  and  the  role  of  the  First  Amendm-jnt, 

I  find  it  extraordinarily  curious  that  he  should  enjoy  such  a  high  reputa- 
tion as  a  libertarian.   liis  views,  if  adopted,  would  sweep  away  the  better 

part  of  all  the  positive  First  Am-^ndr.-.ent  jurisprudence  '-'hich  has  developed 
in  the  past  score  years,  not  only  in  the  field  of  niass  communications ,  but 
elsewhere. 

2/  Hohfeld,  Some  Fundamental  Legal  Conceptions  As  Applied  to  Judicial 

Reasoning,  23  Yale  L.J.  16,  31-32  .'1913). 
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say — in  order  to  serve  the  "spirit"  of  the  First \Ainendinent  to  advance 

the  social  welfare  of  "the  people." 

Once  it  is  explained  in  this  way,  it  becomes  apparent  why  the 

listeners'  rights  theory  has  not  taken  hold  as  a  general  theory  of 

the  First  Amendment  and,  indeed,  appears  to  have  now  been  at  least 

8/ 

impliedly  repudiated  even  for  the  electronic  media.—   As  a  general 

conception,  the  listeners'  rights  theory  makes  nonsense  of  the  First 

Amendment;  in  fact,  it  stands  it  on  its  head.   The  First  Amendment  may 

indeed  belong  to  everybody — as  the  listeners '  rights  theory  suggests — 

but  it  cannot  truly  belong  to  everybody  vinless  it  first  belongs  to 

each  and  every  particular  somebody.   To  deny  the  individual  right  in 

the  name  of  the  collective  right  transforms  the  First  Amendment  from  a 

guarantee  of  individual  freedom  into  its  very  opposite,  rule  by  public 

clamor.   To  be  sure,  this  interference  is  intended  to  further  the  "spirit' 

and  "larger  purposes"  of  the  First  Amendment.   For  my  part,  however,  I 

prefer  to  entrust  my  political  freedoms  to  the  Constitution  rather  than 

to  the  ardent  schemes  of  well-meaning  persons. 

In  summary,  we  err  when  we  stray  beyond  the  simple  proposition  that 

the  First  Amendment  is  a  restraint  on  government — nothing  less,  but  also 

nothing  more.   Of  course,  it  does  not  follow  from  this  that  the  First 

j8/  Tornillo  must  be  considered  an  implied  repudiation  of  the  theory  so 
far  as  the  print  media  are  concerned;  and  with  respect  to  the  electronic 
media ,  Columbia  Broadcasting  System,  Inc.  v.  Democratic  National  Committee 

seems  basically  hostile  to  the  theory.   Thus,  the  listeners'  rights  theory 
seems  to  have  no  real  vitality  except  as  a  rhetorical  bow  to  the  unexcep- 

tional notion  that  free  speech  does  not  totally  supplant  the  rights  of 
the  people  at  large  to  exercise  their  sovereign  powers . 
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Amendment  restrains  every  act  of  government  touching  free  speech 

(whether  that  action  is  intended  to  further  free  speech,  to  restrain 

it,  or  is  neutral  with  respect  to  it).   Thus,  rejection  of  the  listeners' 

rights  idea  expressed  in  Red  Lion  would  not  necessarily  alter  the  de- 

cision, but  it  would,  at  least,  have  the  clear  virtue  of  removing 

from  the  debate  over  fairness  the  misleading  and  mischievous  notion 

that  the  First  Amendment  is  an  expression  of  the  right  of  the  public, 

through  their  government,  to  regulate  speech  in  the  interest  of  listeners. 

III.   The  Concept  of  Fairness 

I  assume  no  one  has  any  serious  difficulties  either  with  the 

concept  of  fairness  or  its  applicability  to  the  communications  media. 

It  is  the  administration  of  that  idea,  as  legally  obligatory  conduct, 

which  creates  the  hard  problems.   As  Lewis  Carroll  reminds  us,  the 

linguistic  barriers  on  the  way  to  resolving  a  problem  may  be  the  most 

difficult  to  pass.   In  Through  the  Looking-Glass,  Alice  and  Hun^ty 

D\impty  are  debating  how  words  mean  what  they  mean: 

"I  don't  know  what  you  mean  by  'glory,'"  Alice  said.   Hun^Jty 
Dumpty  smiled  contemptuously.   "Of  course  you  don't  -  till  I 
tell  you.   I  meant  'there's  a  nice  knock-down  argument  for 

you :  '" "But  'glory'  doesn't  mean  'a  nice  knock-down  argument,'" 
Alice  objected. 

"When  I  use  a  word,"  Humpty  Dumpty  said,  in  a  rather 
scornful  tone,  "it  means  just  what  I  choose  it  to  mean — 
neither  more  nor  less." 

"The  question  is,"  said  Alice,  whether  you  can  make 
words  mean  so  many  different  things." 

"The  question  is,"  said  Humpty  Dumpty,  "which  is  to  be 
master — that's  all." 

Through  the  Looking-Glass   94  (Random  House  ed.,  1946).   As  with  "glory" 

so  with  fairness:  the  important  question  is  not  how  the  word  is  to  be 

defined  but  who  is  to  be  master.   The  idea  of  obligatory  fairness 
-  9  - 
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includes  the  idea  of  a  standard  of  conduct  external  to  the  speaker, 

against  which  his  conduct  is  to  be  measured.   In  short,  unlike 

Hun^Jty  Dtimpty,  a  speaker  who  is  obligated  to  be  "fair,"  according 

to  the  definition  of  another,  is  not  completely  master  of  his  own 

wall.    That  is  the  problem.    It  is  not  singly  that  the  need  for 

enforced  fairness  is  difficult  to  determine,  but  the  fact  that  someone 

other  than  the  speaker  has  the  task  of  determining  it.   Particularly 

is  this  the  case  where  that  "someone"  is  a  government  agency  with 

far-reaching  enforcement  powers,  including  sanctions  like  fines  or 

license  revocation,  at  its  disposal.  We  must  consider  a  second  question— 

We  must  therefore  consider  the  (question  of  the  cost  of 

mandating  "fairness".   That  cost,  of  course,  is  the  risk  that 

government-mandated  fairness  in^edes  ("chills")  speech.   Clearly 

we  are  in  the  land  of  shadows  ■  here ,  for  it  is  hard  to  prove 

that  an  enforceable  fairness  obligation  has  am  adverse  in5>act 

on  a  robust  free  press .   The  Supreme  Court  has  been  of  two  minds  on 

whether  such  an  impact  is  reasonably  to  be  feared.      In  Red  Lion,  the 

Court  found  no  reason  to  think  that  the  fairness  doctrine  would  dis- 

9/ 
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opposite  would  hold  for  the  print  media.-  Those  cases  are  difficult 

to  reconcile.   In  neither  was  there  any  specific  evidence  of  effects. 

9/  On  the  contrary,  the  Court  found  that  the  Conmission's  fairness 
rules  would  "enhance  rather  than  ahridqe  the  freedoms  of  speech  and 

press  protected  by  the  First  Amendment.  ..."   395  U.S.  at  375. 

10/  See  footnote  2,  s\g)ra. 
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11  / Thus,  as  in  other  First  Amendment  cases,—'  reliance  had  to  be 

placed  on  certain  general  assumptions.   What  justified  the  dif- 

ferent assumptions  about  the  respective  impact  on  the  different  media? 

11/  "Lwje  have  never.  '.    .demanded  that  First  Amendment  rights  rest on  elaborate  empirical  studies  demonstrating  beyond  any  con- 
ceivable doubt  that  deterrent  effects  exist.  .  .[nor]  required 

proof  of  the  exact  number  of  people  potentially  affected  by 
government  action,  who  would  actually  be  dissuaded  from  en- 

gaging in  government  activity. 

"Rather,  on  the  basis  of  common  sense  and  available  informa- 
tion, we  have  asked,  often  implicitly,  (1)  whether  there  was 

a  rational  connection  between  the  cause  (the  governmental 
action)  and  the  effect  (the  deterence  or  impairment  of  the 
First  Amendment  activity),  and  (2)  whether  the  effect  would 
occur  with  some  regularity,  i.e.,  would  not  be  de  minimis. 

*  *  *   And  in  ma)cing  this  determination,  we  have  shown  a 

special  solicitude  towards  ' indispensible  liberties'  protected 
by  the  First  Amendment.  ..." 

Branzburg  v.  Hayes,  408  U.S.  665,  734-35  (1972)  (Stewart,  J.,  dissenting) 
See  also  New  York  Times  Co.  v.  Sullivan,  376  U.S.  255  (1964);  Time,  Inc. 
V.  Hill,  385  U.S.  374  (1967);  Rosenbloom  v.  Metromedia,  Inc.,  403  U.S. 

29  (1971) .   The  last  two  cases  are  particularly  noteworthy  in  this  re- 
gard insofar  as  they  rest  on  the  premise  that  even  relatively  slight 

burdens  on  journalism  may  have  sufficient  impact  to  justify  a  finding 
of  unconstitutional  impediment  to  free  speech.   This  also  appears  to 
be  the  premise  of  Tornillo  but  not,  as  noted  above,  of  Red  Lion. 
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The  technological  differences  between  the  two  seem  clearly  insuf- 

ficient to  explain  the  different  assumptions  about  the  impact  of 
22/ 

enforced  fairness. —    However,  whatever  the  differences  between  the 

media  of  mass  coimnunications ,  the  central  point  in  either  case  is 

whether  such  obligations  can  have  a  tendency  to  impede  free  speech. 

Without  suggesting  that  the  answer  is  undebatable,  it  seems  clear 

enough  that  reasonable  people  can,  and  plainly  do,  believe  there  is  a 

significant  risk  of  such  a  tendency. —   It  may  be  that  this  possible 

inhibition  is  an  acceptedale  cost  when  compared  with  the  promised 

benefits  to  be  derived  from  fairness.   That  evidently  is  what  Red 

Lion  decided  for  purposes  of  sustaining  the  constitutionality  of  the 

fairness  doctrine.   However,  within  our  discretion  to  shape  and  modify 

the  doctrine,  we  ought  to  continue  to  consider  whether  the  possible 

benefits  of  fairness  outweigh  the  possible  costs. 

12 /  Indeed,  as  pointed  out  in  footnote  2,  supra,  on  the  reasoning  of 
Tornillo,  the  chilling  effect  of  enforced  fairness  in  broadcasting  is 
greater  than  in  the  print  media  since  the  scarcer  the  resource,  the 
greater  the  cost  of  requiring  portions  of  that  resource  to  be  devoted 

to  meeting  fairness  (or  pviblic  access)  obligations — hence  the  greater 
the  "chilling  effect." 

13/  The  risk,  of  course,  is  not  simply  or  even  primarily  that  the 
government  will  itself  directly  control  speech  (though  tliat  possibility 
cannot  be  totally  discounted) .   It  is  rather  that  the  media  themselves 
will  find  it  expedient  to  avoid  controversial  matters  which  might  give 
rise  to  difficulties  with  the  government.   Therein  lies  the  chilling 
effect  of  government  interference.   See  footnote  2,  supra . 
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Measuring  the  benefits  of  fa^-rness  is  as  difficult  as  assessing 

the  costs.   The  expected  benefits  are  simply  described:  increased 

diversity  of  viewpoints  and  greater  balance  in  airing  controversial 

public  issues.   If  we  can  really  obtain  these  desiderata,  fine;  but  the 

question  is  whether  they  can  be  obtained  through  the  use  of  the 

fairness  doctrine.   This  consideration  is  the  crucial  one — and  it  has 

been  somewhat  slighted  in  the  debate  over  fairness.   Even  if  the  risks 

of  inhibiting  free  speech  are  slight,  whether  they  are  worth  incurring 

turns  not  merely  on  the  importance  of  the  benefit  sought,  but  also  on 

the  likelihood  of  achieving  it.   Cf . ,  United  States  v.  Carroll  Towing 

Co. ,  159  F.2d  169  (2d  Cir.  1947).   A  clock  that  cannot  keep  time  is  no 

bargain  even  at  garage-sale  prices,  unless  it  is  esteemed  as  an  ornament. 

Can  the  Commission's  fairness  clock  keep  time,  or  is  it  merely  an 

ornament?   I  am  skeptical — and^    I  become  more  skeptical  with  time — that 

this  aging  timepiece  is  anything  more  than  an  objet  d'art,  and  at  that, 

more  objet  than  art.   I  do  not  think  this  Commission  can  in  practice  de- 

fine "fairness"   with   sufficient  clarity  to  enforce  this  norm  as  law. 

To  be  sure,  there  are  some  steps  we  "could"  take,  in  theory,  if  we  were 

willing.   But  we  can  in  theory  do  many  things  that,  in  practice,  we  will 

not  do,  and  should  not  do.   One  of  these  things  is  to  second-guess 

licensee  judgments  on  fairness,  except  in  the  most  extraordinary  cases. 

In  a  two  year  period,  1973  and  1974,  the  Commission  received  4,280  formal 

fairness  complaints.   Of  these  only  nineteen — 4/10  of  one  percent — 

resulted  in  findings  adverse  to  the  licensee. — ^ 

l^/     This  is  the  latest  period  for  which  complete  data  were  readily  avail- 
able.  Violations  in  this  period  included:  seven  violations  of  the  political 

editorializing  rules,  seven  personal  attack  rule  violations  and  five  general 
fairness  doctrine  rulings. 
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Adverse  findings,  few  and  far  between  in  the  past,  are  likely 

to  be  evon  more  exceptional  in  the  future  as  a  consequence  of  Straus 

Communications,  Inc.  v.  FCC,     F.2d    ,  No.  75-1083  (D.C.Cir.,  Jan. 16, 

1976)  and  National  Broadcastjng  Co.  v.  FCC,  516  F.2d  1101,  1117-1122 

(D.C.  Cir.  1974)  ("Pensions")  (opinion  of  Leventhal,  J.),  vacated,  etc., 

at  id.;  cert,  denied,  44  U.S.L.W.  3464  (2/24/76),  which  explicitly 

caution  that  the  First  Amendment  requires  the  agency  to  defer  to  the 

licensee's  judgment  unless  it  is  found  to  be  unreasonable  or  in  bad 

faith.   The  court,  in  Straus,  underlines  this  point  by  noting  that 

the  "unreasonable/bad  faith"  standard  "applies  to  all  components  of 

the  doctrine;  it  is  the  licensee,  in  the  first  instance,  who  decides, 

for  exam.ple,  exactly  what  issue  is  involved  and  whether  that  issue  is 

15/ 

controversial  

and  of  public  
importance."   

(Slip  
Opinion  

at  p.  14). — 

Data  on  the  small  number  of  adverse  findings  are  frequently  cited 

to  show  how  small  is  the  risk  to  licensees  of  government  interference. — ' 

ISy   Both  in  Straus  and  in  Pensions,  the  court's  language  indicates  that 
the  standard  by  which  the  FCC  reviews  licensee  discretion  is  similar  to 
the  standard  by  which  the  courts  review  the  work  of  the  agency.   It  is  not 

enough,  in  order  to  disturb  the  licensee's  conclusion,  to  find  that  the 
preponderance  of  evidence  favors  a  different  result  from  that  reached  by 

the  licensee.   Nor  is  it  enough  to  find  that  the  complainant's  identifi- 
cation of  the  issue  (and  whether  it  was  controversial  and  of  public  im- 

portance) is  more  sensible  than  the  licensee's  version  of  the  story.   The 
licensee's  conduct  must  actually  be  unreasonable  before  its  discretion  may 
be  rejected  by  the  Commission.   See  Straus,  Slip  Opinion  at  14-15; 
Pensions,  516  F.2d  at  1120,  1122-23. 

16/  I  am  not  at  all  certain  that  the  data  will  support  that  conclusion  since 

the  degree  of  the  "chill"  on  free  speech  that  may  flow  from  government 
intrusion   s  not  simply  a  function  of  the  number  of  adverse  findings  or 
even  the  number  of  inquiries  made  of  licensees.   The  chill  stems  from  the 

licensee's  perception  of  the  costs  of  presenting  certain  programs,  and 
those  perceptions  may  be  based  more  on  anxiety  than  on  any  objective, 
actuarially  sound,  assessment  of  risk.   In  any  case,  the  more  immediate 

concern  of  the  licensee  will  be  whether  the  marginal  benefit  of  broad- 
casting matter  bearing  on  a  controversial  public  issue  outweighs  the 

possible  battling   with  citizen  groups,  disgruntled  viewers/listeners, 

and  last,  but  not  least,  the  FCC. 
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What  they  show  even  more  persuasively,  however,  is  how  small  are  the 

benefits.   That  there  were  only  nineteen  adverse  findings  in  two 

17/ years —  bears  witness  to  one  (or  more)  of  three  things:  (1)  in- 

credible fairness  by  the  media;  (2)  remarkably  ineffective  enforcement 

by  the  FCC;  or  (3)  a  standard  of  licensee  discretion  so  broad  as  to 

permit  almost  any  judgment  to  stand.   On  the  first  assiunption,  the 

17/  An  adverse  finding  is  not  necessarily  followed  by  a  separate  punish- 
ment; indeed,  usually  it  is  not.   Most  adverse  findings  result  either 

in  a  ruling  that  certain  programming  requires  presentation  of  another 

viewpoint  or  a  letter  admonishing  the  licensee  to  comply  with  the  fair- 
ness doctrine.   Of  the  nineteen  adverse  findings  in  1973  and  1974,  only 

eight  (seven  political  editorial  cases  and  one  personal  attack)  resulted 

in  any  tangible  punitive  action — forfeiture  in  each  case.   Of  course, 
the  forfeiture  penalty  is  available  to  the  Commission  only  in  the  case 

of  personal  attack — political  editorializing  violations  inasmuch  as 
these  alone  have  been  crystallized  into  specific  rules.   As  for  the 
ultimate  sanction,  non-renewal  of  license,  the  Commission  will  not 

consider  this  except  in  the  most  egregious  case  of  licensee  irresponsi- 
bility towards  its  fairness  obligation,  and  it  has  found  this  but  once, 

in  Brandywine-Main  Line  Radio,  Inc.,  24  FCC  2d  18  (1970) ,  aff 'd.  473 
F.2d  16  (D.C.  Cir.  1972),  cert,  denied,  412  U.S.  922  (1973).   (Paren- 

thetically I  might  note  that  licensee  misconduct  such  as  that  found  in 
Brandywine  might  make  one  a  believer  in  the  fairness  doctrine  were  it 
found  more  often.   As  it  is,  however,  I  think  it  hard  to  justify  this, 
or  any  other  rule,  by  the  most  extreme,  and  most  rarely  encountered, 
case. ) 
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fairness  doctrine  seems  to  me  unnecessary;  on  the  second  and  third,  it 
18/ 

is  ineffectual, — 

Innate  suspicion  tells  me  the  first  assumption  is  unlikely:  I 

just  cannot  believe  that  with  several  thousands  of  licensees  and 

millions  of  broadcast  hours  yearly,  the  fairness  doctrino  does  not 

suffer  many  more  violations  than  those  few  found.   The  second  and 

third  assumptions  are  interrelated.   The  FCC's  enforcement  of  the 

fairness  doctrine  has  always  been  less  than  rigorous.   In  the  face  of 

increasing  demands  to  redress  fairness  grievances  the  Commission  has 

evolved  procedural  barriers,  such  as  the  "Phelps  Doctrine,"  see  Alan  C. 

Phelps,  21  FCC  2d  12  (1969) ,  in  order  to  forestall  becoming  too  easily 

involved  in  licensee  programming  judgments.   And,  where  we  have  become 

involved,  we  have,  with  few  exceptions  accorded  the  licensee  broad  dis- 

cretion to  define  what  constitutes  a  controversial  issue  of  public 

importance,  and  almost  equal,  latitude  in  satisfying  the  obligation  of 

fairness  with  respect  to  such  issues.   While  some  critics  have  accused 

the  FCC  of  lassitude  or  worse  in  its  enforcement,  I  do  not  see  how  the 

Commission  could  be  more  rigorous  in  its  demands  upon  licensees  without 

undertaking  a  course  of  program  surveillance  that  would  almost  certainly 

run  afoul  of  the  First  Amendment.   It  is  not  so  much  that  it  is  impossible 

18/  Of  course,  the  deterrent  effect  on  all  licensees  of  making  an  example 

of  a  few  of  them  cannot  be  overlooked.   But  the  proper  limits  to  the  prac- 

tice of  "making  an  example"  of  someone  are  rapidly  reached.   See  Andenaes, 
The  Morality  of  Deterrence,  37  U. Chi. L. Rev.  649  (1970).   As  a  rule  of 
elementary  justice,  a  person  can  be  so  used  only  if  he  is  first  guilty 
of  some  misconduct.   The  idea  of  guilt,  in  this  sense,  includes  the  idea 
that  A  has  done  something  which  he  should  not  have  done,  and  which  others 
similarly  situated  have  refrained  from  doing.   I  doubt,  as  I  have  mentioned, 
that  the  average  licensee  who  is  found  to  have  violated  the  fairness 
doctrine  has  done  something  which  other  licensees  have  refrained  from 

doing.   The  old  maxim,  "Beat  your  boy  every  day — if  you  don't  know  what 
for,  he  will,"  may  serve  a  purpose  as  a  primitive  rule  of  cnildrearing, 
but  it  is  no  way  to  run  a  government. 
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to  define  and  enforce  fairness  obligations  (though  at  best  it  is  a 

difficult  task) ,  but  rather  that  it  is  not  possible  to  do  so  in  a 

meaningful  way  without  interfering  in  programming  outside  the  intended 

focus  of  our  enforcement.   Judicial  confirmation  of  this  is  suggested 

by  the  recent  reversals  of  Commission  decisions  in  the  Straus  euid 

Pensions  cases  for  failure  to  give  sufficient  discretion  to  licensee 

judgment,-^   I  do  not  quarrel  with  those  court  decisions,  but  it 

should  be  emphasized  that  the  agency  actions  which  prompted  them 20/ 

were  exceptional. —   This  underscores  my  point  about  the  futility  of 

enforcement.   The  implication  which  I  draw  from  these  cases  is  that 

even  the  current  level  of  enforcement — which  results  in  adverse  findings 

in  less  than  one  half  of  one  percent  of  the  cases — may  be  too  high  I   At 

this  point  it  surely  must  occur  even  to  supporters  of  the  fairness 

doctrine  to  ask  whether  the  game  is  worth  the  candle. 

The  situation  is  untenable.   The  very  existence  of  the  fairness 

doctrine  has  given  rise  to  public  expectations  that  are  quite  unrealistic. 

The  volume  and  the  character  of  fairness  doctrine  mail  which  the  Commis- 

sion receives  bears  witness  to  such  expectations.   The  Commission  cannot 

come  close  to  meeting  those  exaggerated  expectations  without  infringing 

the  Constitution;  indeed,  it  apparently  cannot  even  continue  its  own 

very  limited  enforcement  course  if  I  correctly  gauge  the  direction  of 

the  prevailing  judicial  winds. 

19/  National  Broadcasting  Co.,  Inc.  v.  FCC,  516  F.2d  1101  (D.C.  Cir.1974); 

Straus  Communications,  Inc.  v.  FCC,    ^F.2d   ,  No.  75-1083  (D.C.  Cir. 
Jan. 16,  1976) . 

20/  The  exceptional  character  of  the  findings  may,  in  fact,  be  additional 
reason  to  challenge  the  actions  insofar  as  it  evinces  erratic  (and  hence 
discriminatory)  enforcement.   See  my  dissent  in  Straus  Communications,  Inc. 
51  FCC  2d  385,  389  (1975) . 

-  17  - 
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IV.  Alternatives 

Given  the  infirmities  of  the  fairness  doctrine,  it  is  time  to 

start  looking  for  alternatives.   My  preferred  course — retiring  the 

fairness  doctrine  altogether — is  presiimably  beyond  o\ir  power  unless  and 

until  the  Supreme  Court  reverses  or  reinterprets  Red  Lion.   A  second 

possibility  is  simply  to  forget  about  enforcement.   But  as  I  have 

argued  above,  this  is  about  what  we  have  done  in  effect,  with  an  occa- 

sional exception;  I  regard  this  course  as  totally  unsatisfactory.   It 

breeds  disrespect  for  the  law.  Worse,  it  is  an  unstable  state,  which 

produces  not  desuetude,  but  erratic  (and  hence  discriminatory)  enforce- 

ment.  Just  as  nonenforcement  is  not  a  practicable  option,  so  too  is 

the  similar  proposal  of  Mr.  Henry  Geller  to  relegate  enforcement  of  the 

fairness  doctrine  to  the  end  of  the  license  period.   Under  the  Geller 

21/ 

proposal  the  Commission  would  revert  to  its  earlier  (pre-1962)  practice — 

of  examining  the  licensee's  overall  fairness  as  part  of  its  three  year 

performance  record  rather  than,  as  now,  evaluating  individual  complaints. 

I  concur  in  the  Commission's  rejection  of  this  proposal.   I  am  sympathetic 

to  what  I  discern  to  be  the  purpose  of  this  proposal,  to  eliminate  de- 

tailed scrutiny  of,  and  interference  with,  licensee  news  judgments. 

However,  I  do  not  think  Mr.  Geller 's  proposal  would  necessarily  work  as 

he  supposes.   In  fact,  I  think  the  Commission  would  still  ultimately  be 

led  to  responding  to  particular  complaints  as  it  does  now,  except  that 

its  response  would  be  to  an  accumulation  of  complaints — most  of  them  on 

a  stale  record.   If  this  were  the  outcome  of  such  a  proposal,  it  could 

21/  The  change  in  practice,  the  Commission's  rationale  for  it,  and  Geller 's 
critique,  are  discussed  in  Pensions,  supra ,  516  F.2d  at  1115-16. 
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increase  the  problem  of  discriminatory  enforcement,  and  also  aggravate 

the  risk  of  adverse  impact  on  licensee  news  judgments.   The  accumulation 

of  complaints,  the  uncertainty  of  how  they  would  be  regarded,  the  in- 

creased scope  of  Commission  scrutiny  and  finally  the  greater  ultimate 

sanction  to  the  licensee  with  a  license  renewal  at  stake  (as  opposed 

merely  to  an  adverse  finding  of  the  kind  now  typically  made  in  cases 

of  violation) ,  could  increase  the  chilling  effect  of  the  fairness  doc- 

22/ 

trine. —    In  return  for  these  new  risks  the  Geller  proposal  offers  no 

significant  additional  benefits  in  terms  of  surer  enforcement,  or  more 

probable  achievement  of  fairness.   As  has  been  explained,  this  last 

aspect  is  a  crucial  flaw  in  the  present  fairness  doctrine:  against  the 

risk  (however  slight  it   may  be)  of  adverse  effects,  the  actual  bene- 
2  3/ 

fits  are,  as  a  practical  matter,  negligible. — 

In  my  view  a  more  attractive  alternative  to  either  the  present 

process  or  the  Geller  option  is  the  optional  access-in-lieu-of-fairness 

24/ 

proposal  of  the  Committee  for  Open  Media  (COM) . — 

22/  It  must  again  be  emphasized  that  the  adverse  impact  on  speech  derives 

not  so  much  from  what  the  Commission  actually  does  than  from  the 

licensee's  apprehension  of  what  the  Commission  might  do. 

23/  It  is  not  decisive  counter  to  the  above  objections  that  the  Commission 

once  "enforced"  the  fairness  doctrine  as  Geller  now  proposes.   That  was 
over  a  decade  ago — almost  in  the  paleolithic  era  of  the  fairness  doctrine — 
when  there  was  far  less  consciousness  of  this  doctrine  by  the  public  or 

licensees.   I  doubt  very  much  that  the  Commission  could  restore  those 

relatively  halcyon  days  simply  by  adopting  the  old  process. 

24/  The  notion  of  mandated  access  has  received  much  attention  on  both  sides, 

For  a  bibliography  and  critique,  see  Lange,  The  Role  of  the  Access  Doctrine 

in  the  Regulation  of  the  Mass  Media:  A  Critical  Review  and  Assessment, 

52  N. Car. L. Rev.  1  (1973).   However,  I  am  not  fcuniliar  with  any  discussion 

in  the  general  legal  literature  of  this  particular  scheme  of  access. 

-  -  19  - 
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COM  suggests  a  system  of  optional  access  in  lieu  of  the  fairness 

doctrine.   Instead  of  being  required  to  program  discussions  of  con- 

troversial matters  of  public  importance  in  a  reasonably  balanced  manner, 

licensees  might  instead  be  allowed  to  choose  to  set  aside  time  to  allow 

members  of  the  public  to  appear  on  the  air. 

As  an  alternative  to  what  we  have  now,  the  access  idea  is  appealing; 

by  automating  the  process  for  permitting  different  views  to  be  expressed, 

the  subjective  determinations  that  are  now  the  core  concern  would  be 25/ 

leurgely  eliminated, —   I  am  not  an  admirer  of  access  in  and  for  itself, 

and  for  this  reason  have  never  supported  the  idea  of  mandatory  access, 

per  se.   But  mandatory  access  is  not  the  issue  here.   The  question  is 

not  whether  a  piablic  access  period  is  good,  but  whether  it  is  better 

than  what  we  now  have.   In  fact,  even  the  latter  formulation  is  some- 

what beside  the  point  for  the  proposal  is  not  to  compel  access  in  lieu 

26/ 
of  fairness,  but  to  permit  the  licensee  to  opt  for  it. —   There  is 

25/  The  access  option  would  be  more  or  less  self-enforcing  though  there 
would  possibly  be  some  occasions  for  siobjective  determinations  by  the 

licensee  and  this,  in  turn,  would  require  some  supervision  by  the  Com- 
mission, hopefully  minimal. 

26/  Because  under  this  proposal  access  would  be  optional  with  the  licensee, 
it  would  be  entirely  consistent  with  Columbia  Broadcasting  System,  Inc., 
V.  Democratic  National  Committee  which  involved  the  question  whether 
access  was  required  by  the  First  Amendment  or  the  Communications  Act. 
It  is  also,  I  believe,  consistent  with  the  Red  Lion  holding  that  Congress 

incorporated  the  basic  fairness  obligation  into  Section  315.   As  dis- 
cussed earlier,  I  do  not  think  that  was  intended  to  freeze  the  fairness 

obligation  precisely  in  its  present  form.   See  CBS  v.  PNC,  412  U.S.  at 

131-132;  Public  Interest  Research  Group  v.  FCC,  522  F.2d  1060,  1064. 
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reason  to  doubt  that  many  licensees  would  select  access  over  their 

present  fairness  obligations.   But  that  is  no  concern  of  ours.   To 

permit  the  substitution  would  at  least  give  those  licensees  who  are 

troubled  by  the  fairness  doctrine  (or  who  may  feel  "chilled"  by  it)  an 

opportunity  to  opt  out  in  favor  of  an  alternative  that  at  least 

minimizes  the  risk  of  vexing  the  FCC. — 

At  the  outset  it  would  be  necessary  to  prescribe  clear  guidelines 

of  how  such  an  access  alternative  would  work.   COM  proposes  so-called 

"free  speech  messages" — short  radio  or  television  spots  made  available 

to  any  number  of  the  public.   Under  this  approach  people  could  then 

get  air  time  to  criticize  the  fairness  of  the  station's  news  or  public 

affairs  programming,  or  to  talk  about  anything  else  that  deserved 

public  notice.   Some  administrative  problems  come  to  mind  immediately. 

How  much  time  must  be  allocated,  and  in  what  time  periods,  in  order  to 

exempt  the  licensee  from  its  traditional  fairness  obligation?   How  are 

speakers  to  be  chosen,  assuming  that  more  will  want  to  speak  than  time 

can  reasonably  be  provided  for?   Should  stations  have  at  least  a 

minimal  role  in  selecting  the  speakers? 

27  /  Under  the  COM  proposal,  accef;s  would  not  be  a  surrogate  for  the  present 

fairness  doctrine  in  cases  of  "editorial  advertisements"  on  controversial 

public  issues.   The  rationale  of  the  exception  is  to  "prevent  powerful 
private  interests  from  disserving  the  public  interest  by  propagandizing 
their  ideas  in  a  blitz  paid  spot  campaign  without  comparable  response 

capable  of  being  afforded  through  the  access  system."   Committee  for 
Open  Media,  Petition  for  Reconsideration,  p. 18.   This  fear  is  probably 
exaggerated,  but  there  should  be  no  objection  to  this  exceptional 
retention  of  the  traditional  fairness  doctrine. 
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These  questions  are  not  so  difficult;  but  tio  a  degree,  their 

answers  proceed  on  faith.   If  the  Commission  were  to  allow  access  as 

an  alternative  to  fairness,  it  would  be  simple  to  frame  rules  requiring 

that  access  messages  be  aired  at  times  throughout  the  day  when  signi- 
28/ 

ficant  segments  of  the  viewing  public  were  watching. — ^  Likewise,  the 

FCC  could  provide  by  rule  that  speakers  be  chosen,  either  by  lot  or  by 

queue,  so  as  to  minimize  broadcaster  bias  and  ensure  that  each  chosen 

speaker  was  allowed  to  go  before  the  pxiblic  within  a  reasonable  period — 

29/ 

say  a  week — after  requesting  access  time. —   The  third  point  is  related 

to  the  second.  Whatever  means  of  allocation  were  chosen  would  have  to 

prevent  monopolization  by  any  one  group.   COM  resolves  the  problem  by 

providing  that  half  the  spots  would  be   allocated  by  the  licensee  to 

representative  speakers.   But  no  allocation  system  to  which  our  atten- 

tion has  been  directed  can  completely  automate  the  selection  function 

or  remove  the  practical  need  for  a  supervisory  intelligence  of  some 

sort — at  the  very  least  to  monitor  what  goes  over  the  air  to  ensure 

28/  COM  proposes  35  minutes  per  week  or  five  minutes  a  day,  scheduled  at 
different  times  (including  prime  time) . 

J9/  COM  proposes  that  one  half  the  access  spots  would  be  allocated  on 
first-come,  first-served  basis,  and  the  other  half  would  be  allocated  on 

a  "representative  spokesperson"  system. 
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30/ 

that  it  is  not  defamatory  nor  obscene. —   Obviously,  the  pressure 

of  this  supervisory  intelligence  re-introduces  the  problem  of  licensee 

bias.   But  it  would  be  a  lesser  problem  than  the  one  we  have  now. 

Certainly,  it  seems  intuitively  obvious  that,  if  a  licensee  threw 

himself  open  to  all  comers  (or  a  random  selection  of  all  comers)  who 

fell  somewhere  in  the  zone  of  reasonableness,  a  greater  diversity  of 

viewpoints  would  more  probably  be  represented  than  where  the  licensee 

himself  generates  the  entire  broadcast  agenda.   To  be  sure,  the  access 

message  system  could  be  perverted  by  licensee  bad  faith — this  system  has 

that  vulnerability  in  common  with  all  the  institutions  of  democracy — 

but  I  do  not  fear  this  possibility.   Broadcast  journalism  is  becoming 

increasingly  professional:  it  in  attracting  increasingly  capable  and 

well-prepared  people  at  all  levels,  and  the  performance  of  licensees — 

especially  television  licensees — in  the  public  affairs  sector  of  their 

activities  is  beginning  to  show  it.   Under  these  circumstances,  it 

30/  I  assume  that  a  licensee  would  continue  to  be  legally  responsible 
unless  and  until  public  access  were  a  matter  of  statutory  right.   In 
Farmers  Educ.  and  Coop.  Union  v.  WDAY,  360  U.S.  525  (1959),  the  Supreme 
Court  held  that  a  licensee  could  not  be  held  liable  for  defamatory 
language  uttered  during  a  time  period  which  was  required  to  be  supplied 
under  Section  315  of  the  Communications  Act.   If  the  fairness  obligation 
arises  under  Section  315,  the  same  immunity  arguably  applies.   It  might 
be  contended  that  this  imnunity  ought  to  extend  to  the  fairness  surrogate, 
access,  as  well.   It  seems  much  more  probable,  however,  that  if  the 
licensee  had  any  significant  discretion  as  to  who  was  permitted  access 
and  what  was  to  be  said,  it  probably  would  be  held  responsible.   That, 
in  turn,  would  require  the  licensee  to  monitor.   Of  course,  the  obscenity 
or  defamation  laws  could  be  changed  by  statute  to  insulate  a  broadcaster 
from  liability  for  anything  said  on  access  messages,  but  such  change  seems 
unlikely.   It  also  seems  undesirable  if  one  attaches,  as  I  do,  importance 
to  the  interests  which  the  obscenity  and  defamation  laws  were  meant  to 
protect.   In  any  event,  nothing  as  radical  as  amending  the  Communications 
Act  or  Title  18  of  the  U.S.  Code  needs  to  be  contemplated  until  time  and 
experience  clarified  whether  and  to  what  extent  such  changes  were  necessary, 
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seems  to  me  that  we  twentieth  century  bureaucrats  ought  to  be  willing 

to  take  a  gamble  on  the  broadcast  media  similar  to  that  the  Founding 

Fathers  took  on  pamphlets  and  newspapers  two  hundred  years  ago. 

24 
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Exhibit  120:  National  Citizens  Committee  for  Broadcasting  v. 
FCCy  567  F.2d  1095  (D.C.  Cir.  1977) 

NATIONAL  CITIZENS  COM.  FOR  BROADCASTING  v.  F.  C.  C.         1095 
Cite  as  567  F.2d  1095  (1977) 

quired  to  give  further  consideration  to  cer- 

tain proposals  concerning  access  and  con- 
cerning how  best  to  insure  that  licensees 

devote  reasonable  amount  of  time  to  pro- 

gramming on  public  issues,  and  (4)  Commis- 
sion was  neither  constitutionally  nor  statu- 

torily required  to  return  to  its  pre-1962 
method  of  enforcing  fairness  doctrine  by 

ascertaining  at  renewal  time  whether  licen- 
see  had    complied    with    fairness   doctrine. 

NATIONAL  CITIZENS  COMMITTEE 
VOR  BROADCASTING  and  Friends 

of  the  Earth,  Petitioners, 

FEDERAL  COMMUNICATIONS  COM- 
MISSION and  United  States  of 

America,  Respondents, 

American  Broadcasting  Companies,  Inc. 

(ABC),  CBS,  Inc.,  Intervenors. 

COMMITTEE  FOR  OPEN  MEDL\, 
Petitioner, 

FEDERAL  COMMUNICATIONS  COM- 
MISSION and  the  United  States  of 

America,  Respondents, 

Council  on   Economic  Priorities  and 

United  Farm  Workers  of  America 

and  Henry  Geller,  Interveners. 

COUNCIL  ON  ECONOMIC 

PRIORITIES,  Petitioner, 
V. 

FEDERAL  COMMUNICATIONS  COM- 
MISSION and  United  States  of 

America,  Respondents, 

United  Farm  Workers  of  America, 
Intervener. 

Nos.  74-1700,  76-1351  and  76-1360. 

United  States  Court  of  Appeals, 
District  of  Columbia  Circuit. 

Argued  April  29,  1977. 

Decided  Nov.  11.  1977. 

Petitioners  sought  review  of  various 

aspects  of  report  of  Federal  Communica- 
tions Commission  on  fairness  doctrine.  The 

Court  of  Appeals,  McGowan,  Circuit  Judge, 

held  that:  (1)  there  is  no  right  to  broadcast 

a  particular  point  of  view  simply  because 

that  point  of  view  is  protected  by  First 
.Amendment;  (2)  Commission  did  not  abuse 

its  discretion  in  withdrawing  most  commer- 

cial advertisements  from  application  of  fair- 
ness doctrine;   (3)  Commission  would  be  re- 

Affirmed  in  part  and  remanded  in  part. 

1.  Health  and  Environment  <^2h.\Q{2) 
Federal  Communications  Commission 

was  not  required  to  file  environmental  im- 
pact statements  when  it  removed  product 

advertising  from  fairness  doctrine  applica- 
tion, despite  assertion  of  petitioner  which 

challenged  such  removal  on  ground  that 

removal  would  result  in  more  advertising 

for  environmentally  dangerous  products, 

more  use  of  such  products,  and  therefore 
more  harm  to  the  environment.  National 

Environmental  Policy  Act  of  1969,  §  2  et 

seq.,  42  U.S.C.A.  §  4321  et  seq. 

2.  Telecommunications  o=>14 

Function  of  Court  of  Appeals  in  re- 
viewing validity  of  decision  of  Federal, 

Communications  Commission  to  reverse  its 

previous  course  of  action  is  to  insure  that 

Commiission  has  provided  an  opinion  or 

analysis  indicating  that  previous  standard  is 

being  changed  and  not  ignored  and  a  show- 
ing that  it  is  faithful  and  not  indifferent  to 

rule  of  law. 

3.  Telecommunications  <5='435 

Under  fairness  doctrine,  broadcast  li- 

censees are  obliged  both  to  cover  controver- 
sial   issues    of    public    importance    and    to, 

broadcast  opposing  points  of  view  on  them. 

4.  Telecommunications  c^^435 

Threshold  triggering  of  requirement 
that  broadcast  licensees  broadcast  opposing 

points  of  view  on  issues  of  public  impor- 
tance is  lower  than  that  which  triggers 

requirement  that  broadcast  licensees  cover 
controversial    issues   of  public   importance. 
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5.  Telecommunications  <&='435 

For  purpose  of  report  of  Federal  Com- 
munications Commission  which  concerned 

fairness  doctrine  and  which  divided  adver- 

tisements into  the  three  general  categories 

of  editorial  advertisements,  standard  prod- 

uct commercials,  and  advertisements  mak- 

ing product  efficacy  claims  about  which 

there  is  dispute,  distinctions  set  out  in  re- 

port were  not  unconstitutionally  vague. 

6.  Constitutional  Law  <s='90.1(9) 

There  is  no  right  to  broadcast  a  partic- 
ular point  of  view  simply  because  that  point 

of  view  is  protected  by  First  Amendment. 
U.S.C.A.Const.  Amend.  L 

7.  Constitutional  Law  ©==90.1(1)  .     . 

Constitution  does  not  require  that  any 

speech  protected  by  First  Amendment  trig- 
ger application  of  fairness  doctrine;  while 

ultimate  function  of  both  First  Amendment 

and  fairness  doctrine  may  be  to  encourage 

dissemination  of  viewpoints  and  informa- 
tion, the  two  principles  do  not  necessarily 

cover  exactly  the  same  ground.  U.S.C.A. 
Const.  Amend.  1. 

8.  Health  and  En>ironment  <s=25.5(9) 

While  Federal  Communications  Com- 

mission must  give  consideration  to  ques- 
tions of  environmental  quality,  Commission 

is  entitled  and  obligated  to  determine  how 
best  to  accommodate  mandate  of  National 

Environmental  Policy  Act  of  1969  with  its 

own  mandate  to  afford  reasonable  opportu- 
nity for  discussion  of  conflicting  views  on 

issues  of  public  importance.  Communica- 

tions Act  of  1934,  §§  1  et  seq..  315(a)  as 
amended  47  U.S.C.A.  §§  151  et  seq.,  315(a); 
National  Environmental  Policy  Act  of  1969, 

§  2  et  seq.,  42  U.S.C.A.  §  4321  et  seq. 

9.  Telecommunications  0=435 

Communications  Act  of  1934  did  not 

preclude  Federal  Communications  Commis- 

sion from  deciding  to  no  longer  apply  fair- 
ness doctrine  requirements  to  noneditorial 

advertisements  for  controversial  products. 
Ck)mmunications  Act  of  1934,  §  315(a)  as 
amended  47  U.S.C.A.  §  315(a). 

10.  Telecommunications  <^=435 
Decision  of  Federal  Communications 

Commission  to  no  longer  apply  fairness  doc- 
trine  requirements  to  noneditorial  advej>. 
tisements  for  controversial  products  was 
reasonable,  was  not  an  abuse  of  discretion 

and  was  not  precluded  by  statute  or  Consti* tution.  U.S.C.A.Const.  Amend.  1;  (x)mmu. 
nications  Act  of  1934,  §§  1  et  seq.,  315(a)  as 
amended  47  U.S.C.A.  §§  151  et  seq.,  315(a). 

11.  Telecommunications  <^^437 
In  deciding  to  exclude  standard  product 

commercials  from  scope  of  fairness  doc- 

trine, Federal  Ck)mmunications  Commission 
failed  to  sufficiently  consider  proposals  that 

Commission  adopt  requirement  that  licen- 

see list  annually  ten  controversial  issues  of 

public  importance,  local  and  national,  which 
it  chose  for  coverage  in  prior  year  and  that 

Commission  adopt,  as  an  optional  substitute 

for  current  fairness  doctrine,  a  system 

whereby  licensees  would  devote  specified 

percentage  of  their  broadcast  time  to  "free 

speech  messages"  and  other  public  issue 

programs. 
12.  Telecommunications  <&=»437 

Federal  Communications  Commission  is 

not  required  in  informal  rule-making  to 
consider  exhaustively  every  idea  put  forth 
or  to  explain  in  detail  reasons  that  certain 
alternatives  were  rejected. 

13.  Telecommunications  <3=>433 

In  deciding  to  exclude  standard  product 

commercials  from  scope  of  fairness  doc- 
trine, Federal  Communications  Commission 

adequately  considered  proposal  that  Com- 
mission confine  review  of  fairness  doctrine 

complaints  to  time  of  license  renewal,  a.-i>d 
Commission  reasonably  concluded  that  such 

proposal  was  not  practicable.  -v 
14.  Telecommunications  <^=433 

Federal  Communications  Commission 

was  neither  constitutionally  nor  statutorily 

required  to  return  to  its  pre-1962  method  of 
enforcing  fairness  doctrine  by  ascertaining 
at  renewal  time  whether  licensee  had  com- 

plied with  fairness  doctrine.  U.S.C.A. 
Ck)nst.  Amend.  1;  Communications  Act  of 

1934,  §  1  et  seq.  as  amended  47  U.S.C.A. §  151  et  seq. 
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Petitions   for   Review   of   Orders   of   the  Before      WRIGHT,      McGOW.AJM      and 

federal  Communications  Commission.  TAMM,  Circuit  Judges. 

Tracy  Westen,  Washingtan,  D.C.,  with 
whom  Geoffrey  Cowan,  Los  Angeles,  Cal., 
vas  on  the  brief,  for  petitioners  in  No. 

74-1700. 

Charles  M.  Firestone,  Washington,  D.C., 

^■ith  whom  Frank  W.  Lloyd,  III,  Wash- 

ington, D.C.,  was  on  the  brief,  for  petitioner 

in  No.  76-135L 

Harvey  J.  Shulman  and  Collot  Guerard, 

Washington,  D.C.,  with  whom  Carol  J.  Jen- 
nings, Washington,  D.C.,  was  on  the  brief, 

for  petitioner  in  No.  7&-1360  and  interve- 
nors,  Council  on  Economic  Priorities  and 

United  Farm  Workers  of  America,  AFL- 

CIO  in  No.  76-135L 

C.  Grey  Pash,  Jr.,  Counsel,  F.C.C.,  Wash- 

ington, D.C.,  with  whom  Werner  K.  Harten- 
berger,  Gen,  Counsel,  Daniel  M.  Armstrong, 
Associate  Gen.  Counsel,  F.C.C.,  and  Robert 

B.  Nicholson,  Atty.,  Dept.  of  Justice,  Wash- 

ington, D.C.,  were  on  the  brief,  for  respon- 
dents. Ashton  R.  Hardy,  Gen.  Counsel, 

F.C.C.,  Washington,  D.C.,  at  the  time  the 
record  was  filed,  entered  an  appearance  for 
respondent  F.C.C.  Joseph  A.  Marino,  and 

John  E.  Ingle,  and  Stephen  A.  Sharp,  Coun- 
sel, F.C.C,  Washington,  D.C.,  also  entered 

appearances  for  respondent  F.C.C.  Carl  D. 
Lawson  and  Barry  Grossman,  Attys.,  Dept. 

of  Justice,  Washington,  D.C.,  entered  ap- 
pearances for  respondent  United  States  of 

America. 

Joel  Rosenbloom,  Washington,  D.C.,  with 

whom  J.  Roger  Wollenberg,  Stej^hen  A. 

Weiswasser,  Michael  S.  Schooler,  and  Don- 
ald C.  Langevoort,  Washington,  D.C.,  were 

on  the  brief,  for  intervenor  CBS,  Inc.  in  No. 

74  1700  also  argued  for  intervenor  Ameri- 
can Broadcasting  Companies,  Inc. 

Henry  Geller,  Washington,  D.C.,  for  in- 

tervenor, Henry  Geller  in  No.  76-1351. 

James  A.  McKenna,  Jr.  and  Carl  R.  Ra- 
mey,  Washington,  D.C.,  were  on  the  brief 
for  intervenor,  American  Broadcasting 
Companies,  Inc.  in  No.  74  1700. 

Opinion  for  the  Court  filed  by  McGOW- 
AN,  Circuit  Judge. 

McGOWAN,  Circuit  Judge: 

These  three  consolidated  petitions  for  re- 

view- challenge  various  aspects  of  the  Fed- 
eral Communications  Commission's  Fairness 

Report.  That  Report  was  the  product  of  an 

inquiry  by  the  FCC,  extending  five  years 
from  its  initiation  in  1971,  the  issuance  of 

the  Report  in  1974,  and  the  denial  of  recon- 
sideration in  1976,  into  the  f)olicies  underly- 

ing the  fairness  doctrine  and  their  imple- 
mentation. It  was  the  first  such  sustained 

review  since  the  doctrine  was  originally  ar- 
ticulated by  the  Commission  nearly  thirty 

years  ago;  and  it  was  a  proceeding  in  which 
written  comments  were  received  from  over 

120  persons  or  organizations,  with  eighty 

participants  in  a  week-long  series  of  panel 
discussions  and  oral  arguments  held  by  the 
FCC  in  1972. 

For  the  reasons  hereinafter  appearing, 

we  leave  undisturbed  the  Report  itself,  in- 

cluding its  central  determination  to  with- 
hold application  of  the  fairness  doctrine  to 

broadcast  communications  promoting  the 

sale  of  commercial  products.  Our  remand 
to  the  FCC,  however,  is  with  directions  to 

pursue  further  inquiry  into  two  of  the  alter- 
native courses  of  action  proposed  by  some 

of  the  petitioners  as  ways  by  which  the 

general  objectives  giving  rise  to  the  fair- 
ness doctrine  can  be  realized. 

I 

The  fairness  doctrine,  which  is  not  identi- 
fied in  terms  in  the  statutes  administered 

by  the  FCC,  had  its  inception  in  1949.'  The 
Notice  of  Inquiry  initiating  the  ree.xamina- 
tion,  30  F.C.C.2d  26  (1971),  stated  that  the 

ensuing  investigation  would  center  around 
four  major  topics: 

1.  The  fairness  doctrine  generally; 

2.  Application  of  the  fairness  doctrine  to 
broadcast  of  paid  announcements; 

1.     Report  on  Editorializing  by  Broadcast  Licensees.  13  F.C.C.  1246  (1949). 
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3.  Access  to  broadcast  media  for  discus- 

sion of  public  issues;  and 

4.  Application  of  the  fairness  doctrine  to 

political  broadcasts. 

The  issues  considered  on  this  appeal  re- 
late to  all  but  the  last  of  these  topics,  which 

was  the  subject  of  a  separate  report  issued 

in  1972.2 

[1]  In  No.  74-1700,  petitioners  National 
Citizens  Committee  for  Broadcasting 

(NCCB)  and  Friends  of  the  Earth,  and  peti- 
tioner Council  of  Economic  Priorities  (CEP), 

in  No.  76-1360,  object  to  the  decision  in  the 
Fairness  Report  not  to  apply  the  fairness 

doctrine  to  ordinary  product  advertise- 
ments, and  further  contend  that  the  Na- 
tional Environmental  Policy  Act  of  1969 

(NEPA),  42  U.S.C.  §  4321  et  seq.  (1970  & 

Supp.  V  1975),  requires  the  Commission  to 

apply  the  fairness  doctrine  to  advertise- 
ments for  environmentally  dangerous  prod- 

ucts.' 
In  No.  76-1351,  petitioner  Committee  for 

Open  Media  (COM)  challenges  the  Commis- 

sion's failure,  on  reconsideration  of  the 
Fairness  Report,  to  adopt,  or  order  further 

inquiry  into,  its  access  proposal  as  an  alter- 
native to  current  fairness  doctrine  enforce- 

2.  First  Report — Handling  of  Political  Broad- 
casts, 36  FCC  2d  40  (1972)  (concerning  appli- 

cation of  the  fairness  doctrine  to  appearances 
by  candidates  and  public  officials). 

The  Fairness  Report  itself  appears  as  The 
Handling  of  Public  Issues  Under  the  Fairness 
Doctrine  and  the  Public  Interest  Standards  of 

the  Communications  Act,  48  F.C.C.2d  1  (1974). 
The  FCC  response  to  the  requests  for  reconsid- 

eration is  to  be  found  in  Memorandum  Opinion 
and  Order  on  Reconsideration  of  the  Fairness 
Report,  58  F.C.C.2d  691  (1976)  [Reconsidera- 

tion Order].  Part  V  of  the  Report  itself  (at 
31-33)  deals  with  application  of  the  fairness 
doctrine  to  ballot  propositions — a  matter  which 
is  not  in  issue  here. 

3.  Petitioner  NCCB  further  urges  that  the  FCC* 
should  have  undertaken  an  Environmental  Im- 

pact Statement  before  issuing  the  Fairness  Re- 
port. NCCB  argues  that  removal  of  product 

advertising  from  fairness  doctrine  application 
will  result  in  more  ads  for  environmentally  dan- 

gerous products,  more  use  of  such  products, 
and  therefore  more  harm  to  the  environment. 
We  do  not  think  that  Congress  intended  to 
require  preparation  of  an  EIS  dealing  with  such 
remote  and  speculative  possibilities.    See  Natu- 

ment.  Also  in  No.  76-1351,  intervenor 
Henry  Geller  challenges  tbe  Commission's 
decisions  to  continue  case-by-case  considera- 

tion of  fairness  doctrine  complaints,  and  its 

failure  to  consider  and  adopt  his  "10-issue" 
proposal  relating  to  the  fairness  doctrine 
requirement  that  a  broadcaster  devote  a 
reasonable  amount  of  time  to  coverage  of 

public  issues.^ Because  the  fairness  doctrine  and  its  ap- 

plication have  been  the  subject  of  extensive 
commentary  in  prior  decisions  of  both  this 

court  ̂   and  the  Supreme  Court,*  we  do  not 
consider  it  necessary  in  this  opinion  to  delve 

into  these  matters  beyond  the  extent  to 

which  they  directly  impinge  on  the  issues 

now  before  us.  Similarly,  we  shall  not  com- 

ment upon  those  parts  of  the  Fairness  Re- 

port and  order  denying  reconsideration 
which  are  not  challenged  on  these  appeals 

except  to  the  extent  they  cannot  be  disen- 
tangled from  the  particular  questions  we 

confront. 

Accordingly,  we  shall  first  consider,  in 

Part  II  hereof,  the  challenges  to  the  (Com- 

mission's decisions  with  respect  to  the  reach 
of  the  fairness  doctrine.  Part  III  of  the 

opinion  will  address  the  specific  contentions 

ral  Resources  Defense  Council,  Inc.  v.  Morton, 
148  U.S.App.D.C.  5,  458  F.2d  827  (1972). 

4.  In  addition  to  petitioners  and  respondents 
Federal  Communications  Commission  and 

United  States  of  America  and  interveners  re- 
ferred to  above,  additional  intervenors  in  these 

cases  are  American  Broadcasting  Companies, 
Inc.;  Columbia  Broadcasting  System,  Inc.;  and 

United  Farm  Workers  of  America,  AFL-CIO. 
Each  of  these  organizations  participated  in  the 
FCC's  fairness  doctrine  inquiry. 

5.  National  Broadcasting  Co.  v.  FCC,  170  U.S. 
App.D.C.  173.  516  F.2d  1101  (1974)  [Pensions], 
vacated  as  moot,  id.,  170  U.S.App.D.C.  at  252. 
516  F.2d  at  1180  (1975),  cert,  denied,  424  U.S. 
910,  96  set.  1105.  47  L.Ed.2d  313  (1976); 
Democratic  National  Committee  v.  FCC,  148 

U.S.App.D.C.  383.  460  F.2d  891.  cert,  denied,  V 
409  U.S.  843.  93  S.Ct.  42.  34  L.Ed.2d  82  (1972); 
Healey  v.  FCC,  148  U.S.App.D.C.  409.  460  F.2d 
917  (1972);  Green  v.  FCC,  144  U.S.App.D.C. 
353.  447  F.2d  323  (1971). 

6.  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S. 
367.  375-86,  89  S.Ct.  1794.  23  L.Ed.2d  371 
(1969). 
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concerning  the  manner  of  enforcement  of 

tjie  fairness  doctrine. 

II 

[2]  The  Fairness  Report  concludes  that 
the  fairness  doctrine  should  not  be  applied 
IQ  broadcast  advertisements  promoting  the 

5ale  of  a  commercial  product.  This  decision 
was  made  with  a  conscious  awareness  that 

it  represents  a  marked  shift  from  previous 
FCC  policy.  That  previous  policy,  which 
was  developed  in  a  series  of  ad  hoc  decisions 

by  the  Commission  and  the  courts,  was  nev- 
er subject  to  precise  articulation  or  defini- 

tion, leading  to  uncertainty  and  difficulties 
in  achieving  full  and  fair  enforcement. 
While  we  are  under  no  illusion  that  the  new 

policy,  described  more  fully  below,  will 
solve  all  or  perhaps  even  most  of  the  imple- 

mentation problems  encountered  hereto- 
fore, we  believe  that  we  are  without  war- 

rant to  deny  the  Commission  the  opportuni- 
ty to  attempt  a  new  resolution  of  those 

difficulties  provided  that  its  action  is  con- 
sistent with  constitutional  and  statutory 

commands  and  is  otherwise  in  accordance 

with  standards  governing  such  an  exercise 

of  agency  discretion.  Our  function  in  re- 

viewing the  validity  of  the  Commission's 
decision  to  reverse  its  previous  course  of 
action  is  to  ensure  that  it  has 

provide[d]  an  opinion  or  analysis  indicat- 
ing that  the  [previous]  standard  is  being 

changed  and  not  ignored,  and  assuring 
that  it  is  faithful  and  not  indifferent  to 

the  rule  of  law.' 

This  standard  is  a  distillation  of  the  general 

criteria  governing  judicial  review  of  an  ex- 
ercise of  agency  discretion  in  the  context  of 

7.  Columbia  Broadcasting  System,  Inc.  v.  FCC, 
147  U.S.App.D.C.  175.  183.  454  F.2d  1018,  1026 
(1971). 

8.  Pensions,  supra  note  5,  170  U.S.App  DC.  at 
194.  516  F.2d  at  1122. 

9.  See.  e.  g.,  Great  Lakes  Broadcasting  Co.,  3 

F.R.C.App.Rev.  32  (1929)  ("Public  interest  re- 
quires ample  play  for    .  opposing  \iews 

[on]  discussions  <ind  issues  of  impor- 

tance to  the  public"),  rev'd  on  other  grounds, 
59  App.DC.  197.  37  F.2d  993.  cert,  dismissed, 
281  US.  706.  50  S  Ct.  467.  74  L.Ed.  1129 
(1930). 

informal  rulemaking  such  as  that  before  us. 

Our 

responsibility  is  to  assure  that  the  agency 
has  not  abused  or  exceeded  its  authority, 

that  every  essential  clement  of  the  order 

is  supported  by  substantial  evidence,  and 

that  the  agency  has  given  reasoned  con- 

sideration to  the  pertinent  factors.* 

A.     Background 

[3]  The  basic  principles  of  the  fairness 
doctrine  were  established  long  before  the 

doctrine  was  given  a  label:  broadcast  licen- 
sees are  obliged  both  to  cover  controversial 

issues  of  public  importance  and  to  broadcast 

opposing  points  of  view  on  them.'  The 
(x)mmission  and  {>etitioners  disagree  as  to 
when  it  became  FCC  policy  to  apply  these 

obligations  to  ordinary  commercial  advertis- 
ing. In  a  decision  rendered  in  1946,  the 

(Commission  not^d  that  fairness  principles 

could  be  applicable  to  product  advertise- 
ments if  the  latter  involved  controversial 

public  issues."*  The  FCC's  first  comprehen- 
sive statement  of  the  fairness  doctrine  in 

1949  did  not  mention  its  applicability  to 

product  commercials,  although  the  state- 

ment did  refer  approvingly  to  the  FCC's 
1946  decision." 

[4]  Whether  or  not  these  statements 
nearly  three  decades  ago  can  be  said  to 

have  established  a  policy  of  subjecting  com- 

mercial advertisements  to  fairness  require- 
ments, it  is  undeniable  that  any  such  policy 

lay  practically  dormant  until  1967.'^  In 
that  year  the  Commission  held  in  WCBS- 
TV,  8  F.C.C.2d  381,  upon  reconsideration,  9 
F.C.C.2d    921,    that   cigarette    commercials 

10.  Sam  Morris,  1 1  F.C.C.  197  (1946). 

11.  Report  on  Editorializing,  supra  note  1.  at 

1249-50  ("duty  [to  ensure  dissemination  of 
news  and  ideas]  extends  to  all  subjects  of  sub- 

stantial importance  to  the  community"). 

12.  In  1963  the  Commission  had  ad\ised  broad- 

casters that  a  "paid  announcement"  could  be 
subject  to  fairness  doctrine  obligations.  Con- 

troversial Issue  Programming.  40  FCC.  571, 
572  (1963). 
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raised  the  controversial  and  publicly  impor- 
tant issue  of  whether  smoking  is  desirable, 

and  thus  gave  rise  to  the  second  obligation 

of  the  fairness  doctrine."  In  Banzhaf  v. 

FCC  this  court  affirmed  the  Commission's 
authority  to  apply  the  fairness  doctrine  to 

cigarette  advertisements.'*  In  so  doing,  we 
recognized  the  unique  danger  to  health 

posed  by  cigarettes  but  did  not  in  terms 

foreclose  the  possibility  that  the  Commis- 

sion would  be  obliged  to  follow  the  ciga- 

rette precedent  with  respect  to  other  prod- 
uct advertisements  raising  controversial  is- 

sues of  public  importance. 

In  Friends  of  The  Earth  v.  FCC,  146 

U.S.App.D.C.  88,  449  F.2d  1164  (1971),  we 
held  that,  under  the  approach  taken  by  the 
Commission  with  respect  to  cigarettes  in 
Banzhaf,  advertisements  for  high  powered 

automobiles  and  leaded  gasoline  also  gave 
rise  to  the  fairness  obligation  to  broadcast 

opposing  points  of  view.  Just  as  cigarette 
advertisements  were  thought  to  have  raised 
the  issue  of  the  desirability  of  smoking,  so 
also  the  advertisements  at  issue  in  Friends 

of  the  Earth  posed  the  question  of  the 
desirability  of  motorist  preferences  which 
increased  air  pollution.     Moreover,  as  had 

13.  Throughout  the  histon,^  of  fairness  doctrine 
enforcement,  much  more  attention  has  been 

given  to  this  second  obligation — the  provision 
of  opposing  points  of  view  on  controversial 
issues  about  which  only  one  viewpoint  has 
been  broadcast — than  to  the  first,  namely,  the 
affirmative  obligation  to  provide  coverage  of 
controversial  and  important  issues.  FCC  has 
only  once  sustained  a  complaint  relating  to  the 
part  one  obligation.  Patsy  Mink,  59  F.C.C.2d 
987  (1976). 

It  is  also  clear  that  issues  giving  rise  to  the 
part  two  obligation  would  not  necessarily  be 
required  to  be  covered  under  the  first  obliga- 

tion; the  threshold  which  triggers  the  second 
fairness  obligation  is  lower  than  that  which 
triggers  the  first.  See  Public  Communications, 
Inc.,  49  FCC. 2d  27,  application  for  review  de- 

nied, 50  FCC. 2d  395,  399-400  (1974).  Cer- 
tainly all  parlies  in  this  case  recognize  this 

asymmetry  with  respect  to  product  commer- 
cials. To  our  knowledge  it  was  never  suggest- 

ed during  the  inquirN-  into  operation  of  the 
fairness  doctrine  that  broadcasters  be  affirma- 

tively obligated  to  present  views  advocating 
use  of  controversial  products.  Cf.  Cigarette 
Advertising  and  .\nti-Smoking  Presentations, 
27  FCC  2d  453  (1970),  affd  sub  nom.  Larus  & 
Bros.  Co.  V.  FCC,  447  F  2d  876  (4th  Cir.  1971) 

been  true  in  the  cigarette  controversy 
there  existed  uncontroverted  evidence  of 
the  hazards  to  health  caused  by  air  polln. 
tion;  and  this  was  unquestionably  a  contro- 
versial  issue  of  public  importance.  We  thus 
found  it  impossible  to  ignore  the  analogy- 
between  the  Banzhaf  cigarette  advertise- 

ments and  the  advertisements  for  cars  and 

gasoline  challenged  in  Friends  of  the 
Earth  ;  and  held  that  the  FCC  was  obliged 
to  follow  the  cigarette  advertising  prece- 

dent until  and  unless  the  Commission  refor- 
mulated the  policy  that  it  had  articulated  in 

WCBS-TV}^ We  noted  in  Friends  of  the  Earth  that 

[i]t  is  obvious  that  the  Commission  is 
faced  with  great  difficulties  in  tracing  a 
coherent  pattern  for  the  accommodation 

of  product  advertising  to  the  fairness  doc- 

'  trine. 

146  U.S.App.D.C.  at  94,  449  F.2d  at  1170. 

This  may,  if  anything,  have  understated  the 
problem.    Once  the  Commission  determined 

in  WCBS~TV  that  implicit  advocacy  gave 
rise  to  the  fairness  doctrine  obligation  to 

broadcast  opposing  points  of  view,  it  inevi- 
tably became  necessary  to  draw  a  line  be- 
tween messages  so  opaque  that  it  could  not 

(broadcast  of  anti-smoking  messages  does  not 
give  rise  to  fairness  doctrine  obligation  to 
broadcast  views  advocating  smoking  because 

the  issue  is  no  longer  a  matter  of  public  contro- 
versy). 

14.  132  U.S.App.D.C.  14.  405  F.2d  1082  (1968). 
cert,  denied  sub  nom.  Tobacco  Institute  v.  FCC. 
396  U.S.  842,  90  S.Ct.  50,  24  L.Ed.2d  93  (1969). 

15.  146  U.S.App.D.C.  at  93-95,  449  F.2d  at 
]  169-71.  Prior  to  Friends  of  the  Earth,  in  Re- 

tail Store  Employees  Union,  Local  880.  R.C.l.A. 
V.  FCC,  141  U.S.App.D.C.  94,  436  F.2d  248 

(1970),  this  court  determined  that  product  ad- 
vertising by  a  department  store  which  was  be- 

ing boycotted  as  a  result  of  a  labor  dispute 
implicitly  raised  the  issue  of  whether  or  not  the 
store  should  be  patronized,  which,  given  the 
union  strike  and  boycott,  was  a  controversial 
issue  of  substantial  public  importance.  Id.,  141 

U.S.App.D.C.  at  104,  at  258.  As  was  true  in 
Banzhaf  and  Friends  of  the  Earth,  decided  sub- 

sequently, the  ad\ertisements  in  Retail  Store 
Employees  Union  did  not  discuss  or  even  allude 
to  an  important  issue  in  controversy.  Yet  in  all 
three  of  these  cases  viewers  or  listeners  were 

subjected  to  implicit  advocacy  of  one  side  d such  an  issue. 
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fairly  be  said  a  controversial  issue  was 

adumbrated,  and  messages  which  have  the 

clear  effect  of  advocacy,  albeit  in  a  subtle 

and  nonexplicit  manner. 

In  Neckritz  v.  FCC,  163  U.S.App.D.C.  409, 

502  F.2d  411  (1974),  this  court  refused  to 
find  that  an  advertisement  for  a  gasoline 
additive  purportedly  helpful  in  reducing 

automobile  emissions  raised  the  controver- 
sial issue  of  auto  pollution.  Under  the  ap- 

proach taken  in  Banzhaf  and  Friends  of  the 
Earth,  the  court  could  have  reached  a  dif- 

ferent conclusion  under  the  following  chain 

of  reasoning:  1)  the  gasoline  additive  can 
be  used  only  in  conjunction  with  gasoline, 

and,  indeed,  the  challenged  advertisements 

promoted  the  sale  of  gasoline  with  the  addi- 

tive; 2)  advocating  the  use  of  gasoline' rais- 
es the  desirability  of  such  use;  3)  gasoline 

use  causes  air  pollution,"  which  is  a  contro- 
versial issue  of  public  importance;  4)  thus, 

the  advertisements  raised  a  controversial 

issue  of  public  importance.  An  advertise- 
ment with  the  theme  of  reducing  air  pollu- 

tion would  have  been  held  to  give  rise  to 
the  fairness  obligation  to  present  the  point 

of  view  that  the  product  promoted  would 
not  reduce  air  pollution. 

This  is  different  from  the  situations  in 

Banzhaf,  Retail  Store  Employees  Union, 

and  Friends  of  the  E^rth,  where  the  adver- 
tisements implicitly  took  a  position  on  the 

ultimate  public  issue,  rather  than  a  position 

on  ways  to  solve  the  ultimate  matter  in 
controversy.  The  court  in  Neckritz  thus 

limited  the  reach  of  the  approach  stated  in 

Banzhaf  for  application  of  the  fairness  doc- 
trine to  product  commercials:  debate  over 

the  efficacy  of  a  product  in  solving  an  issue 
of  public  concern  does  not  raise  that  issue. 

16.  Pelilioners  argued  that  since  the  advertised 
additive  was  found  only  in  leaded  gasoline,  the 
advertisements  were  in  effect  for  leaded  gaso- 

line, which  contributes  more  to  auto  pollution 
than  does  nonleaded  gasoline. 

17.  163  US  AppD.C.  at  416.  502  F.2d  at  418. 
The  court  stated  that  charges  of  false  advertis- 

ing are  a  proper  subject  of  investigation  by  the 
Federal  Trade  Commissioij.    Id. 

18.  See  Simmons.  Commercial  Advertising  and 
the  Fairness  Doctrine:   The  New  FCC.  Policy 

The  basic  policy  choice  underlying  the 

Neckritz  holding  is  that  the  fairness  doc- 
trine should  not  be  transformed  into  a  vehi- 

cle for  correction  of  allegedly  false  advertis- 

ing." However,  it  is  understandable  that 
some  confusion  was  caused  by  the  holding 

in  Neckritz,  on  the  one  hand,  that  a  com- 
mercial explicitly  mentioning  a  matter  of 

public  concern  does  not  give  rise  to  fairness 
obligations,  and  the  holding  in  Friends  of 
the  Earth,  on  the  other,  that  a  commercial 

only  implicitly  raising  that  same  issue  does 

give  rise  to  fairness  obligations.** 

The  difficulty  of  defining  issues  "implicit- 
ly" raised  by  product  promotions  is  only  one 

source  of  the  confusion  which  resulted  from 

the  decision  in  WCBS-TV  to  2ipp\y  the  fair- 
ness doctrine  to  commercial  advertisements. 

It  has  also  proven  difficult  to  apply  the 
fairness  doctrine  to  advertisements  which 

do  not  directly  promote  a  product.  Thus,  in 
Green  v.  FCC  this  court  affirmed  the  FCC 

conclusion,  24  F.C.C.2d  171  (1970),  that  arm- 
ed forces  recruitment  messages  did  not 

raise  the  issues  of  the  military  draft  and 
the  Vietnam  war,  which  at  the  time  were 

significant  and  controversial  issues.'* 
While  we  admitted  that  the  issue  of  volun- 

tary military  recruitment  was  "implicit"  in 
the  challenged  announcements,  we  were  not 

prepared  to  conclude  that  the  broader  issue 

of  the  desirability  of  military  service  gener- 

ally was  thereby  also  raised.** 
On  the  other  hand,  this  court  expressed 

agreement  with  the  Commission's  decision 
in  National  Broadcasting,  30  F.C.C.2d  643 

(1971),  that  advertisements  by  Esso  advo- 
cating oil  exploration  and  drilling  in  Alaska 

raised  the  then-controversial  issue  of 

whether  the  Alaska  pipeline  should  be  built, 

in   Perspective. 

(1975). 

75   ColumLRev.    1083.    1094 

19.  144  U.S.App.D.C.  353.  447  F.2d  323  (1971)7 

20.  Id.  144  U.S.App.D.C.  at  35»-362.  447  F.2d 
at  329  332.  The  court  also  held  that  even  if 
the  issues  of  the  draft,  the  Vietnam  war.  and 
the  desirability  of  military  service  were  raised 

sufficiently  for  application  of  the  fairness  doc- 
trine, these  fairness  obligations  were  met  by 

adequate  and  complete  coverage  of  these  is- 
sues.   Id. 
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even  though  the  advertisements  under  chal- 
lenge did  not  refer  to  this  issue  or  state 

explicitly  that  the  pipeline  should  be  built.^' 
Both  Green  and  National  Broadcasting 

involved  a  type  of  advertisement  close  to 

what  has  been  called  "institutional  advertis- 

ing"— that  is  "advertising  that  promotes 
the  overall  image  of  its  sponsor  and  [only] 

indirectly  its  product."  ̂ ^  In  at  least  one 
important  respect,  it  is  even  more  difficult 
to  articulate  a  workable  standard  for  what 

constitutes  an  issue  "implicitly  raised"  in 
the  institutional  advertising  context  than  it 

is  in  the  context  of  advertisements  pro- 
moting a  product  or  service,  such  as  those 

in  Banzhaf,  Retail  Store  Employees  Union, 
and  Friends  of  the  Earth.  The  latter  ex- 

plicitly advocate  patronizing  a  product.  In 

most  cases,  only  one  clear  inference  need  be 

drawn  in  order  to  state  the  issue  implicitly 

raised;  the  desirability  of  engaging  in  such 

purchases.  Where  the  advertisement  at  is- 

sue merely  presents  the  sponsor,  or  certain 

of  its  activities,  in  a  favorable  light,  it  could 

be  concluded  that  every  issue  affecting  the 

viability  of  the  enterprise  promoted  is 

thereby  "implicitly"  raised."    The  Commis- 

21.  See  Friends  of  the  Earth,  supra,  146  U.S. 
App.D.C.  at  94.  449  F.2d  at  1170  (1971). 

22.  See  Simmons,  supra  note  18,  at  1089. 

23.  See  also  Media  Access  Project.  44  F.C.C.2d 
755  (1973),  where  the  Commission  held  that 
advertisements  contending  that  the  sponsor 
power  company  needed  to  expand  its  opera- 

tions raised  the  issue  of  whether  a  pending 
request  for  a  rate  increase  should  be  granted. 
One  of  these  advertisements  did  explicitly  ad- 

vocate the  desirability  of  "[a]n  increase  in 
price."    Id.  at  765  (Appendix  I). 

24.  See,  e.  g..  Anthony  R.  Martin — Trigona.  19 
F.C.C.2d  620,  622  (1969)  (institutional  advertis- 

ing by  network  and  "praise  of  commercial  tele- 
vision .  .  cannot  be  regarded  as  clear 

criticism  of  pay  television"  and  thus  do  not 
raise  the  pay  teIe\-ision  controversy). 

25.  In  Green,  supra,  144  U.S.^pp  D.C.  at  363, 
447  F.2d  at  333  n.  19,  this  court  slated  that  the 
pending  fairness  inquiry  "should  pro\ide  a 
helpful  and  much-needed  illumination  of  the 
commercial  advertising  aspects  of  the  fairness 

doctrine." 

26.  Cf.  Neckritz,  29  FCC. 2d  807.  814  (1971) 
(Commission  announced  plan  to  undertake 
"thorough  re-e.xamination  and  rethinking"  of 

sion  refused  to  take  such  an  approach  with 

respect  to  institutional  advertising,^  but  as 
was  true  with  respect  to  ordinary  product 
commercials,  neither  the  Commission  nor 

the  courts  were  able  to  articulate  clear  cri- 

teria for  ascertaining  which  issues  are  and 

are  not  "implicitly"  raised  by  institutional 
advertisements. 

B.  New  FCC  Policy  with  Respect  to 

Comnnercial  Advertisements 

The  failure  of  either  the  courts  or  the 

Commission  to  delineate  clearly  in  the  fore- 

going decisions  the  contours  of  the  Banzhaf 

approach  to  commercial  advertising  and  the 
fairness  doctrine  may  be  ascribed  in  part  to 

the  very  proceeding  now  under  review.^ 
Aware  that  a  thorough  inquiry  into  the 

fairness  doctrine  was  pending,  neither  the 

agency  conducting  that  inquiry  ̂   nor  the 
courts  ̂   reviewing  agency  execution  of  cur- 

rent fairness  doctrine  policy  were  eager  to 

use  specific  fairness  complaints  as  a  vehicle 

for  comprehensive  analysis  of  the  efficacy 

and  contours  of  the   Banzhaf  approach.^ 

The  Report  divides  advertisements  into 

three  general  categories:    editorial  adver- 

broad  issues  relating  to  fairness  doctrine  and 
commercial  advertising). 

27.  See  Green,  supra,  144  U.S. App.D.C.  at  363. 

447  F2d  [333]  at  333  &  n.    19  ("Other  cases 
will  provide  the  appropriate  occasions 

for  critically  tracing  the  contours  of  the  public 
interest  standard  as  it  applies  to  commercial 

advertising,"  citing,  inter  alia,  the  Commis- 
sion's plans  to  undertake  thorough  inquiry  into 

fairness  doctrine);  Friends  of  the  Earth,  supra, 

146  U.S.App.D.C.  at  94,  449  F.2d  at  1170  (not- 
ing pending  fairness  doctrine  inquiry);  Neck- 

hU,  163  U.S.App.D.C.  at  417,  502  F.2d  at  419 
(Bazelon,  J.,  voting  to  deny  application  for 
rehearing  en  banc  in  part  because  review  of 
recently  issued  Fairness  Report  was  then  being 

sought).' 28.  TTius,  our  general  approval  in  this  opinion  of 
the  decisions  reached  in  the  Faiiness  Report 
with  respect  to  the  applicability  of  the  fairness 
doctrine  to  commercial  advertisements  should 
not  be  interpreted  as  expressing  the  view  that 
an  accommodation  of  fairness  doctrine  require- 

ments with  commercial  advertisements  consist- 
ent with  the  Banzhaf  approach  was  not  possi- ble. 
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tisements;  standard  product  commercials; 

and  advertisements  making  product  effica- 
cy claims  about  which  there  is  dispute. 

Henceforth,  only  those  advertisements  in 
the  first  of  these  categories  will  give  rise  to 

fairness  doctrine  obligations.  While  peti- 

tioners raise  objection  only  to  the  Report's 
treatment  of  standard  product  commercials, 
we  believe  that,  to  be  adequately  analyzed 
and  understood,  this  portion  of  the  Report 
must  be  considered  in  the  context  of  FCC 

policy  generally  concerning  application  of 
the  fairness  doctrine  to  advertisements. 

Therefore,  we  shall  briefly  examine  the  Re- 

port's conclusions  with  respect  to  each  of 
the  categories  of  advertisements  listed 

above.  - 

Editorial  advertisements  consist  of  "di- 

rect and  substantial  commentary"  on  con- 
troversial issues  of  public  importance. 

Fairness  Report  at  22.  The  classic  example 

of  such  an  announcement  is  an  "overt"  edi- 
torial, id.  at  22,  referred  to  at  another  point 

in  the  Report  as  an  advertisement  "that 

explicitly  raise[s]  [a]  controversial  issue,"  id. 
at  26.^  However,  the  Report  recognizes 
that  certain  advertisements  which  do  not 

explicitly  or  overtly  discuss  a  controversial 
issue  nevertheless  should  be  considered  edi- 

torial advertisements  because  they  present 

"a  meaningful  statement  which  obviously 
addresses,  and  advocates  a  point  of  view 

on,"  controversial  issues  of  public  impor- 
tance, id.  at  23. 

The  Report  concludes  that  one  type  of 

announcement  which  may  give  rise  to  fair- 

29.  "An  example  of  an  overt  editorial  advertise- 
ment would  be  a  thirty — or  sixty — second  an- 

nouncement prepared  and  sponsored  by  an  or- 

ganization opposed  to  abortion  which  urges  a  ' 
constitutional  amendment  to  override  a  deci- 

sion of  the  Supreme  Court  legalizing  abortions 

under  certain  circumstances."  Fairness  Report at  22. 

30.  The  quoted  phrase  suggests  that  the  adver- 

tiser's subjective  intention  is  determinative  of 
whether  the  commercial  is  an  "editorial  adver- 

tisement." However,  the  Commission  at  an- 
other point  in  the  Report  states  it  is  not  con- 

cerned with  "the  advertiser's  actual  intentions" 
in  running  an  ad,  but  rather  in  whether  the  ad 

as  presented  "is  an  ob\ious  participation  in 
public  debate."    Fairness  Report  at  23. 

ness  doctrine  obligations  even  though  it  is 
not  an  overt  editorial  is  institutional  adver- 

tising "designed  to  present  a  favorable  pub- 
lic image  of  a  particular  corporation  or  in- 

dustry rather  than  to  sell  a  product"  Id. 

Although  institutional  advertising  "ordinar- 

ily does  not  involve  debate  on  public  issues," 
if  the  advertiser  "seek[s]  to  play  an  obvious 
and  meaningful  role  in  public  debate[,]  . 

the   fairness   doctrine  applies." 
Id.^  The  Commission  has  attempted  to 
provide  some  guidance  for  determining 
whether  fairness  doctrine  obligations  apply 

to  advertisements  that  are  not  "expricitly 
controversial."  '^  Licensees  are  advised 

that  when  the  relationship  of  an  advertise- 
ment to  ongoing  debate  in  the  community  is 

substantial  and  obvious  the  ad  is  likely  to 

represent  "obvious  participation  in  public 
debate."  '^  In  such  circumstances,  the  fair- 

ness doctrine  should  be  applied.  Id.  at  23- 
24. 

We  interpret  the  foregoing  pronounce- 

ments concerning  overt  editorials  and  insti- 
tutional advertising  as  reaffirmations  of 

previous  FCC  policy  in  these  areas.  That 

portion  of  the  Report  dealing  with  standard 
product  commercials,  on  the  other  hand,  is 

an  explicit  departure  from  previous  policy. 

The  Report  announces  that  advertisements 
for  commercial  products  or  services,  such  as 

the  cigarette  advertisements  in  Banzhaf 

and  the  automobile  and  gasoline  advertise- 
ments in  Friends  of  the  Earth,  henceforth 

will    not  give   rise   to   fairness   obligations 

31.  In  view  of  the  difficulty  inherent  in  making 
this  judgment,  the  Commission  e.xpressed  its 
intention  to  allow  licensees  considerable  lee- 

way in  deciding  whether  the  advertisement  at 
issue  incurs  fairness  obligations.  The  Commis- 

sion will  uphold  the  licensee's  decision  not  to 
broadcast  opposing  points  of  \iew 

unless  the  facts  are  so  clear  that  the  only 
reasonable  conclusion  would  be  to  view  the 

"advertisement"  as  a  presentation  of  one  side 
of  a  specific  public  issue. 

Id.  at  24. 

32.  The  Report  gives  as  an  e.xample  an  adver- 
tisement in  which  the  arguments  and  views 

presented  "closely  parallel"  the  position  of  ad- 
vocates on  either  side  of  a  public  issue,  and 

cites  .Media  Access  Project,  discussed  at  note 
23  supra.    Id. 

33-291  O  -  78  -  109 
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because  they  "make  no  meaningful  contri- 
bution to  informing  the  public  on  any  side 

of  any  issue,"  even  though  "the  business, 
product,  or  service  advertised  is  itself  con- 

troversial." Fairness  Report  at  24.  The 
Commission  thus  explicitly  rejects  the  chain 

of  reasoning  first  enunciated  in  WCBS- 
TV :  that  because  promoting  a  product 
raises  the  issue  of  the  desirability  of  its  use, 

such  promotion  triggers  application  of  the 
fairness  doctrine  if  use  of  the  product  is  a 
controversial    issue    of   public    importance. 

Under  the  policy  announced  in  the  Fair- 

ness' Report,  promotion  of  controversial 
products  will  not  require  presentation  of 

points  of  view  opposing  use  or  sale  of  the 

products.  This  does  not  mean  that  all  prod- 
uct advertisements  are  exempt  from  fair- 
ness obligations,  however.  If  in  the  course 

of  promotion  of  a  product  there  is  "obvious 
and  meaningful  .      ..    discussion"  on 
one  side  of  a  controversial  issue  impinging 
on  the  desirability  of  the  product,  fairness 
obligations  attach  because  such  advocacy 
qualifies  as  an  editorial  advertisement.  See 
id.  at  26. 

The  third  and  final  category  of  advertise- 
ments discussed  in  the  Fairness  Report  are 

product  claims  alleged  to  be  false  or  mis- 

leading, such  as  the  claims  for  a  gasoline 
additive  at  issue  in  Neckritz,  discussed 

above."  The  Report  -essentially  takes  the 
position  enunciated  by  this  court  in  that 

case.  In  refusing  to  apply  the  fairness  doc- 
trine to  those  claims,  the  court  in  Neckritz 

distinguished  between  raising  the  issue  of 
the  effect  of  a  product  on  a  problem  which 
is  a  controversial  issue  of  public  importance 
and  directly  raising  the  controversial  issue 
itself.    The  opinion  went  on  to  suggest  that 

33.  The  Fairness  Report  has  separate  subsec- 
tions dealing  with  editorial  advertisements  and 

standard  product  commercials.  The  applica- 
tion of  the  fairness  doctrine  to  product  efficacy 

disputes,  however,  is  discussed  in  the  course  of 

the  Commission's  response  to  a  specific  pro- posal made  by  the  Federal  Trade  Commission 
during  the  fairness  doctrine  inquiry.  It  never- 

theless seems  clear  that  the  Conimission  in- 
tended to  distinguish  advertisements  contain- 

ing disputed  product  efficacy  claims  from  stan- 
dard product  commercials  generally  promoting 

desirability  and  from  editorial  advertisements. 

a  Federal  Trade  Commission  action  for 

false  advertising  was  the  appropriate  way 

to  resolve  disputes  over  the  truthfulness  of 

efficacy  claims.^  Likewise,  the  Report  con- 

cludes that  product  efficacy  claims  "play  no 
meaningful  or  significant  role  in  the  debate 

of  controversial  issues,"  Fairness  Report  at 
28.  Under  the  policy  announced  in  the  Re- 

port, the  FCC  will  forego  application  of  the 
fairness  doctrine  to  product  claims,  however 

controversial  those  claims  may  be  and  how- 
ever controversial  the  public  issue  tx)  which 

they  relate.  The  Report  concludes  that 
there  exists  an  alternative  and  preferable 

"congressionally-mandated  remedy  for  de- 
ceptive advertising  ...  in  the  form 

of  various  FTC  sanctions."     Id.  at  27-28. 

C.     Constitutionality  of  the   New  FCC 
Policy 

As  already  mentioned,  petitioners  and  in- 
tervenors  in  this  case  have  not  made  specif- 

ic objections  to  those  portions  of  the  Fair- 
ness Report  that,  in  effect,  reaffirm  previ- 

ous policy  with  respect  to  editorial  adver- 
tisements and  product  efficacy  claims.  Nor 

does  this  court  find  any  cause  to  upset  these 

portions  of  the  Report,  which  seem  to  us 

well  reasoned  and  fully  consistent  with  con- 
stitutional and  statutory  commands. 

[5, 6]  The  Report's  treatment  of  com- 
mercial advertising  is  vigorously  challenged 

on  both  statutory  and  constitutional 
grounds.  We  believe  that  the  challenges 

invoking  the  first  amendment  are  based  on 

a  fundamental  misunderstanding  of  the  re- 
lationship between  constitutional  protection 

of  commercial,  or  any  other  t}'pe  of,  speech 
and  the  functioning  of  the  fairness  doc- 
trine.^^    As  best  we  can  determine,  petition- 

34.  See  163  U.S.App.D.C.  at  416,  502  F.2d  at 

•'418. 

35.  Nor  do  we  find  petitioners'  other  constitu- 
tional arguments  persuasive.  For  reasons  stat- 

ed herein,  we  do  not  think  that  "the  Commis- 
sion has  engaged  in  an  arbitrary',  irrational  and 

unconstitutional  discrimination  between  speak- 

ers based  on  the  content  of  their  speech,"  Brief 
of  CEP  and  United  Farm  Workers  at  19,  by 
distinguishing  for  fairness  doctrine  purposes 
between  speech  which  is  editorial  in  nature  and 
speech  which  promotes  use  of  a  product.  We 
also  do  not  think  that  the  distinctions  set  out  in 
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ers  make  two  first  amendment  arguments. 

The  first  proceeds  as  follows: 

(a)  Commercial  speech  is  protected  under 
the  first  amendment  because  the 

public  has  an  interest  in  the  free 

flow  of  such  information;  ̂  

(b)  statements      which      oppose      views 

presented  in  commercial  advertise- 
ments are  a  form  of  commercial 

speech; 

(c)  thus,  the  public  has  an  interest  in  the 
free  flow  of  such  statements; 

(d)  thus,  the  FCC  must  require  its  licen- 
sees  to   broadcast   such   statements. 

But  surely  there  is  no  right  to  broadcast  a 

particular  point  of  view  simply  because  that 
point   of    view    is    protected    by    the    first 
amendment.     This  was  clearly  established 

in   Columbia  Broadcasting  System,  Inc.   v. 
Democratic  National  Committee,  412  U.S. 

94,  93  S.Ct.  2080,  36  L.Ed.2d  772  (1973), 
which  held  that  a  network   need  not  sell 

time  to  persons   wishing  to  present  their 
views    on    important    public    issues.      Of 

course,  this  court  has  also  recognized  that 

speech  protected  by  the  first  amendment 
need  not  necessarily  be  broadcast  under  the 

second  obligation  of  the  fairness  doctrine." 

Petitioners*  other  first  amendment  argu- 
ment begins  with  a  slightly  different  appli- 

cation of  Virginia  State  Board: 

(a)'  to  the   individual,  commercial   infor- 
mation may  be  of  more  interest  than 

is  "the  day's  most  urgent  political 
debate,"    and    such    advertisements 

"may    be    of    general    public    inter- 

est;" ^ (b)  thus,  cf>mmercial  advertisements  con- 

tribute   meaningfully    to   public   de- 
bate; 

the    Fairness    Report    are    unconstitutionally 
vague. 

36.  Virginia  State  Board  of  Pharmacy  v.  Virgin- 
ia Citizens  Consumer  Council.  425  US.  748. 

765.  96  S.Cl.  1817,  48  L.Ed. 2d  346  (1976). 

37.  See.  e.  g..  \eckntz  v.  FCC.  163  U.S.  A  pp. 
D.C.  409.  502  F.2d  411  (1974);  Healey  v.  FCC. 
148  USApp.D.C.  409.  460  F.2d  917  (1972); 
Green  v.  FCC,  144  USApp.D.C.  353.  447  F.2d 
323  (1971). 

56:  F2d—24 

(c)  the  Commission's  decision  not  to  sub- 
ject commercial  advertisements  to 

the  fairness  doctrine  is  therefore  un- 
constitutional because  it  is  based  on 

the  denial  of  (b). 

[7]  The  last  proposition  is  a  non-sequi- 
tur.  There  is  a  missing  link  in  the  argu- 

ment, which  is  that  all  speech  which  con- 
tributes meaningfully  to  public  debate  must 

be  subject  to  the  fairness  doctrine.  We 

reject  the  suggestion  that  any  speech  pro- 
tected by  the  first  amendment  must,  as  a 

matter  of  constitutional  law,  trigger  appli- 
cation of  the  fairness  doctrine.  While  an 

ultimate  function  of  both  the  first  amend- 

ment and  the  fairness  doctrine  may  be  to 

encourage  the  dissemination  of  viewpoints 
and  information,  this  does  not  mean  that 

the  two  principles  cover  exactly  the  same 

ground.''  There  is  an  obvious  difference 
h)etween  the  standard  employed  by  the 

Commission  for  determining  whether  the 

fairness  doctrine  applies  to  advertise- 
ments— that  is,  whether  the  advertisement 

advocates  one  side  of  a  controversial  public 

issue — and  the  holding  in  Virginia  State 
Board  that  advertising  is  protected  by  the 

first  amendment  l-x-cause  it  represents  dis- 
semination of  valuable  information  impor- 

tant to  the  functioning  of  a  free  enterprise 

system.  Nothing  in  the  Supreme  Court's 
decision  in  Red  Lion  Broadcasting  Co.  v. 
FCC,  395  U.S.  367,  89  S.Ct.  1794,  23  L.Ed.2d 

371  (1969),  upholding  the  constitutionality 
of  the  political  editorializing  and  personal 

attack  rules  promulgated  under  the  fairness 

doctrine,  suggests  that  the  obligation  to 

present  opposing  points  of  view  must  be 
applied  to  all  constitutionally  protected 

speech.  Indeed,  in  most  instances  in  which 
the  fairness  doctrine  has  been  held  not  to 

38.  425  US.  at  763  -64.  96  S  Ct.  1817. 

39.  In  CBS  V.  DNC.  supra.  412  US.  jt  131-32, 
93  S.Ct.  at  2101.  the  Court,  after  noting  that 
the  CorruTiission  was  conducting  the  inquiry  on 
the  fairness  doctrine  which  is  the  subject  of 

this  appeal,  concluded  that  "courts  should  not 
freeze  this  necessarily  dynamic  process  [of  ac- 

commodating broadcast  regulation  and  first 

amendment  rights  of  broadcasters  and  the  pub- 

lic] into  a  constitutional  holding." 
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apply,  the  speech  which  it  was  contended 

triggered  application  of  the  obligation  was 

clearly  protected  by  the  first  amendment/" 

We  recognize  that  petitioners'  confusion between  the  standard  for  first  amendment 

protection  and  the  standard  for  application 
of  the  fairness  doctrine  may  result  from 

misplaced  reliance  in  the  Fairness  Report 

itself  on  the  scope  of  first  amendment  pro- 
tection. Issued  before  either  Virginia  State 

Board  or  BigeJow  v.  Virginia*^  the  Report 

appeared  to  equate  its  conclusion  that  stan- 

dard product  commercials  "make  no  mean- 
ingful contribution  toward  informing  the 

public  on  any  side  of  any  issue"  with  the 
statement  by  this  court  in  Banzhaf  (also 
decided  prior  to  Virginia  State  Board  and 

Bigelow),  that  "[pjromoting  the  sale  of  a 
product  is  not  ordinarily  associated  with 
any  of  the  interests  the  First  Amendment 

seeks  to  protect."  *^  The  conclusion  reached 
by  the  Commission  is  stated  overbroadly; 

clearly,  standard  product  promotions  inform 

the  public  about  many  matters,  such  as 

price  and  efficacy.  However,  the  correct- 
ness of  the  conclusion  is  not  dependent 

upon  whether  or  not  advertisements  are 
associated  with  first  amendment  values. 

The  persuasiveness — or  lack  thereof — of  the 

commission's  essential  finding,  that  stan- 
dard commercials  do  not  present  "a  mean- 

ingful discussion  of  a  controversial  issue  of 

40.  See,  e.  g.,  citations  in  note  37  supra. 

41.  421  U.S.  809,  95  S.Ct.  2222.  44  L.Ed. 2d  600 
(1975).  In  striking  down  a  Virginia  statute 
prohibiting  the  advertising  of  abortion  ser\ices, 

the  Court  stressed  the  public's  interest  in  re- 
ceiving such  information,  id.  at  822. 

42.  132  U.S.^pp.D.C.  at  33,  405  F.2d  at  1101. 
quoted  at  Fairness  Report  at  24-25. 

43.  Fairness  Report  at  25. 

44.  See,  e.  g..  Dissenting  Statement  of  Commis- 
sioner Robinson  to  the  Reconsideration  Order, 

supra  note  2,  at  703-11. 

45.  See  Red  Lion,  supra,  395  U.S.  at  392  94,  89 
S.Ct.  1794.  But  see  Mianv  Herald  Publishing 
Co.  v.  Tornillo,  418  U.S.  241.  257,  94  S.Ct.  2831. 

41  L  Ed  2d  730  (1974)  ("Government-enforced 
right  of  access  inescapably  'dampens  the  vigor 
and  limits  the  variety  of  public  debate.'  "  quot- 

ing S'ew  York  Times  Co.  v.  Sullivan,  376  U  S 
254.  279.  84  S.Ct.  710.  725.  11  L.Ed.2d  686 
(1964)). 

public  importance,"  ̂ ^  is  not  altered  by  the 
recent  expansion  of  first  amendment  pro- 

tection in  the  area  of  commercial  speech. 

Indeed,  it  can  be  argued  that  the  first 

amendment  protection  afforded  commercial 

speech  cuts  precisely  contrarily  from  the 

manner  urged  by  petitioners.  It  has  been 

contended  by  commentators,*^  although 
viewed  skeptically  by  the  Supreme  Court,*^ 
that  broadcasters  are  discouraged  from 

presenting  messages  which  trigger  fairness 
doctrine  obligations.  If  the  fairness  doc- 

trine does  have  this  chilling  effect,  then 

first  amendment  protection  of  commercial 

speech  would  make  application  of  the  fair- 
ness doctrine  to  such  speech  less,  rather 

than  more,  desirable.  This  was  certainly 
the  context  in  which  the  Banzhaf  court — 

upholding  the  Commission's  decision  to  sub- 
ject cigarette  advertisements  to  the  fairness 

doctrine — discussed  the  relevance  of  first 

amendment  consideration.** 

D.     Statutory    Challenges    to    the   New 
Commission  Policy 

[8]  It  is  alleged  that  the  Commission's 
decision  to  withdraw  standard  product  com- 

mercials from  the  purview  of  the  fairness 
doctrine  violates  the  standards  of  the  Com- 

munications Act  and  was  arbitrary,  capri- 

cious and  an  abuse  of  discretion.*^ 

46.  See  132  U.S.App.D.C.  at  33,  405  F.2d  at  1 101 

("The  speech  which  might  conceivably  be 
'chilled'  by  this  ruling  barely  qualifies  as  consti- 

tutionally protected  'speech.' "). 

47.  Petitioners  also  contend  that  the  mandate  of 
the  National  Environmental  Protection  Act  of 

1969  (NEPA).  that  "to  the  fullest  extent  possi- 
ble" federal  agencies  administer  policies,  regu- 

lations, and  public  laws  in  accordance  with 
NEPA  and  make  available  information  con- 

cerning the  en\ironment,  42  U.S.C.  §  4332(1), 

(2)(F)  (Supp.  V  1975).  requires  that  fairness 
doctrine  obligations  be  imposed  with  respect  to 
commercials  for  environmentally  dangerous 

products.  This  position  misinterprets  the  ef- 
fect of  NEPA  on  federal  agency  action.  The 

FCC  mu.st  give  consideration  to  questions  of 

environmental  quality,  see  Calvert  Cliffs'  Coor- 
dinating Committee,  Inc.  v.  Atomic  Energy 

Commission,  146  U.S.App.D.C.  33,  36.  449  F.2d 

1109.  1112  (1971).  Accordingly,  the  Commis- 
sion has  indicated  that  "broadcasters  must  cov- 

er pollution  issues  generally,  under  their  obliga- 
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In  the  1959  amendments  to  the  Communi- 
cations Act,  73  Stat.  557  (1959),  47  U.S.C. 

§  315(a),  Congress  made  clear  that  the  al- 
ready existing  statutory  requirement  that 

broadcasters  operate  in  the  "public  inter- 
est" included  the  obligation  "to  discuss  both 

sides  of  controversial  public  issues,"  Red 
Lion,  supra,  395  U.S.  at  380,  89  S.Ct.  at 
1801.  Petitioners  contend  that  under  this 

obligation,  which  the  Supreme  Court  has 

said  gave  "statutory  approval  to  the  Fair- 
ness Doctrine,"  CBS  v.  DNC,  supra,  412 

U.S.  at  110  n.  8,  93  S.Ct.  at  2090,  the 

Commission  must  apply  the  fairness  doc- 

trine "to  advertisements  for  products  whose 
effects  have  engendered  important  contro- 

versies over  the  sale  and  use  of  the  prod- 

ucts." Brief  of  CEP  and  United  Farm 
Workers  at  32.  This  contention  is  based  on 
the  view  that  at  the  time  of  the  1959 

amendments,  it  was  Commission  policy  to 

apply  the  WCBS-TV  approach  to  fairness 
obligations  and  commercial  advertisements; 
that  Congress  recognized  this  policy;  and 
that  the  1959  amendments  were  intended  to 

put  the  policy  in  statutory  form.     We  be- 

tion  to  broadcast  in  the  public  interest."    Letter 
to  Russell  Train,  Chairman,  Council  on  Envi- 

ronmental Quality  (Nov.  30,   1970),  discussing 

Letter  to  Gar>-  Soucie,  24  FCC. 2d  743  (1970). 
However,  the  Commission  is  certainly  entitled, 
indeed  is  obligated,  to  determine  how  best  to 
accommodate  the  mandate  of  NEPA  with  its 

own  mandate  to  afford  a  "reasonable  opportu- 
nity for  the  discussion  of  conflicting  \  iews  on 

issues  of  public  importance,"  §  315(a)  of  the 
Communications  Act,  47  U.S.C.  §  315(a)  (1970). 
For   reasons    e.xplained   below,    we    think    the 

Commission's  \iew  that  this  mandate  would 
not   be   served   by   apphing   fairness   doctrine 
requirements  to  advertisements  for  controver- 

sial products  (whether  controversial  for  envi- 
ronmental or  other  reasons)  is  not  unreason-  / 

able.    We  also  agree  with  the  recent  statement 
of  the  First   Circuit   in  response  to  the  same 
argument  as  that  made  here: 

Given  the  prohibition  in  section  326  of  the 
Communications    Act    against    Commission 
censorship,  we  do  not  believe  that 
.NEP.A  can  be  interpreted  to  compel  the  Com- 

mission to  use  its  licensing  power  as  a  lever 
to  impose  special  standards  upon  private  li- 
cen<:ees  in  the  interest  of  the  environment. 

Public  Initresi    Research   Group   v.    FCC,   522 
F.2d    1060.    1068  (1st  Cir.    1975).   cert,   denied, 
424   US.   965,  96   S  Cl.    r458,   47   L  Ed  2d   731 
(1976). 

48.     Sam  Mums.  11  FCC.  197,  198  (1946). 

lieve  that  there  is  no  persuasive  evidence 

supporting  the  basic  premise  upon  which 
this  view  is  based.  It  was  not  clear  Com- 

mission policy  in  1959  U)  require  broadcast 

of  opposing  views  in  response  to  the  adver- 
ti.sements  for  controversial  products. 

The  1946  decision  concerning  commercial 

advertisements  so  heavily  relied  on  by  peti- 
tioners merely  stated  that  debate  over  the 

"relative  merits  of  one  product  or  another" 
could  raise  "basic  and  important  social,  eco- 

nomic, or  political  issues."  **  The  WCBS- 
TV  approach  extended  upon  this  principle 

in  determining  that  the  promotion  of  a  con- 
troversial product  was  an  important  and 

controversial  issue.  The  Fairness  Report 

contracts  the  potential  scope  of  the  princi- 
ple in  requiring  that  the  controversial  issue 

be  directly  and  obviously  raised  in  the  de- 
bate. But  neither  the  WCBS-TV  approach 

nor  the  Fairness  Report  is  inconsistent  with 

the  principle  announced  in  the  1946  Com- 
mission decision.^'  Thus,  while  the  1959 

amendments  to  the  Communications  Act 

"codifi[ed]  the  standards  of  fairness,"^  we 
49.  In  at  least  one  instance  prior  to  1959,  one 

member  of  the  Commission  did  informally  ex- 

press a  policy  very  similar  to  that  of  WCBS- 
TV.  In  a  letter  dated  August  11.  1949.  to  the 
Chainnan  of  the  Senate  Committee  on  Inter- 

state and  Foreign  Corranerce,  the  Acting  Chair- 
man of  the  KCC  explained  that  Sam  Morris 

stood  for  the  proposition  that  the  mere  com- 

mercial "plug"  of  liquor  "may  assume  the  pro- 
portions of  a  controversial  issue  of  public  im- 

portance." and  that  such  advertising  by  itself 
could  "raise  serious  social,  economic,  and  polit- 

ical issues  for  the  community."  reprinted  at 
Hearings  Before  the  U.S.  Senate  Conimittee  on 
Interstate  and  Foreign  Commerce  on  S.  2444, 
82d  Cong..  2d  Sess..  at  7  (1952).  This  letter  is 
not  referred  to  in  the  congressional  history  of 
the  1959  amendments  to  the  Communications 
Act. 

50.  Remarks  of  Chairman  Pastore  of  the  Senate 
Subcommittee  on  Communications.  105  Cong. 

Rec.  14462  (July  28,  1959).  But  see  also  Red 
Lion,  supra.  395  U.S.  at  385,  89  S.Ct.  at  1804, 

"WT^ien  the  Congress  ratified  the  FCC's  implica- 
tion of  a  fairness  doctrine  in  1959  it  did  not,  of 

course,  approve  every  past  decision  or  pro- 
nouncement by  the  Commission  on  this  sub- 

ject, or  give  it  a  completely  free  hand  for  the 

future." 
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are  not  convinced  that  the  WCBS-TV  stan- 

dard was  one  of  the  standards  referred  to.^* 

[9]  There  still  remains  the  possibility 

that  the  WCBS-TV  approsich  inheres  in  the 

public  interest  standard  of  the  Communica- 
tions Act "  regardless  of  whether  Congress 

recognized  this  in  1959.  We  think  that  this 
view  is  unwarranted,  and  realize  that  both 

the  Commission  and  this  court  used  strong- 
er language  than  was  necessary  in  stating 

that  the  decision  in  WCBS-TV  was  "re- 

quired by  the  public  interest."  ̂ '  As  this 
court  ̂   and  the  Supreme  Court "  have  em- 

phasized, the  public  interest  would  not  be 
served  by  taking  away  from  the  FCC  all 

discretion  in  its  administration  of  the  gen-~ 
eral  principles  of  the  fairness  doctrine. 

Clearly,  application  of  fairness  doctrine  re- 
quirements to  commercial  advertisements 

has  been  fraught  with  difficulties;  remain- 
ing faithful  to  the  general  principles  of  the 

doctrine,  the  Commission  should  be  allowed 

to  alter  the  precise  contours  of  the  doctrine 

in  a  manner  it  reasonably  believes  will  help 
resolve  those  difficulties.  As  we  have  dem- 

onstrated, two  of  the  greatest  uncertainties 

in  administration  of  the  WCBS-TV  ap- 
proach were  (1)  ascertaining  what  issues 

were  "implicitly"  raised  by  standard  prod- 
uct commercials  and  institutional  advertis- 

ing, and  (2)  determining  when  a  view  on  a 

controversial  issue  of  public  importance  was 
expressed  so  elliptically  that  it  could  not  be 

said  to  have  been  "raised"  for  purposes  of 

51.  In  Banzhaf,  supra,  132  U.S.App.D.C.  at  24, 
405  F.2d  at  1092.  we  staled  that  Sam  Morris 

has  "not  been  followed  in  the  twenty  years 
since  it  was  decided,"  and  was  "not  in  any 
event  a  clear  precedent  for  a  ruling  which  in- 

structs stations  to  broadcast  opposition  to  their 

paid  commercials."  Statuton-  recognition  of 
the  fairness  doctrine  thus  could  not  have  in- 

cluded codification  of  the  approach  approved in  Banzhaf. 

52.  Section  315(a)  of  the  Communications  Act, 
47  U.S.C.  §  315(a)  (1970).  defines  this  standard 

as  affording  "reasonable  opportunity  for  the discussion  of  conflicting  views  on  issues  of 
public  importance." 

53.  Banzhaf.  supra,  132  U.S.Api)  D.C  at  24,  405 
F.2d  at  1092,  quoting  Applicability  of  the  Fair- 

ness Doctrine  to  Cigarette  Adveni<;ing  9  FC 
C.2d  921.  943  (1967). 

the  fairness  doctrine.  The  policies  an- 
nounced in  the  Fairness  Report  seem  to  us 

to  be  a  straightforward  attempt  to  remove 

these  uncertainties  by  all-but-completely  re- 

moving "implicit"  advocacy  from  the  con- 
fines of  the  fairness  doctrine.  As  long  as 

the  Commission  strictly  enforces  the  core 

part  two  fairness  obligation  to  present  op- 
posing points  of  view  whenever  there  is 

direct,  obvious,  or  explicit  advocacy  on  one 

side  of  a  controversial  issue  of  public  impor- 
tance, it  will  be  acting  consistently  with  the 

public  interest  standard. 

[10]  Nor  do  we  believe  that  the  Com- 
mission has  acted  arbitrarily  or  that  it  has 

abused  its  discretion  in  withdrawing  most 

commercial  advertisements  from  applica- 
tion of  the  fajrness  doctrine.  Of  course,  the 

mere  fact  that  the  approach  spelled  out  in 

the  Fairness  Report  represents  a  definite 

change  of  policy  does  not  require  that  it  be 

struck  down.  American  Trucking  Associa- 
tions, Inc.  V.  Atchison,  Topeka  and  Santa  Fe 

Railway,  387  U.S.  397,  416,  87  S.Ct.  1608,  18 
L.Ed.2d  847  (1967).  We  further  conclude 

that  the  Commission  has  "given  reasoned 
consideration  to  each  of  the  pertinent  fac- 

tors" ^  and  that  its  policy  choices  with  re- 
spect to  the  scope  of  the  fairness  doctrine 

are  supported  by  substantial,  though  not 
necessarily  conclusive,  evidence. 

It  is  important  to  track  the  exact  reason- 

ing employed  by  the  Commission  in  its  deci- 
sion to  overrule  WCBS-TV.    The  Commis- 

We  expressly  noted  in  a  later  decision  that 
the  Commission  had  authority  to  reformulate 
the  commercial  advertising  policy  established 

in  WCBS-TV.  Friends  of  the  Earth,  supra,  146 
US.App.DC.  at  94,  449  F.2d  at  1170. 

54.  See,  e.  g.,  Banzhaf,  supra,  132  U.S.App.D.C. 
at  23,  25,  405  F.2d  at  1091,  1093. 

55.  See  CBS  v.  DNC,  supra,  412  U.S.  at  132,  93 

S.Ct.  at  2101  (fairness  inquiry  is  one  step  in  "a 
continuing  search  for  means  to  achiexe  reason- 

able regulation  compatible  with  the  First 

Amendment  rights  of  the  public  and  the  licen- 

sees"). 

56.  Permian  Basin  Area  Rate  Cases,  390  U.S. 
747,  792,  88  S.Ct.  1344,  1373,  20  L.Ed2d  312 
(1968). 
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sion  did  not  contend  that  standard  product 

promotions  do  not  implicitly  raise  the  issue 

of  the  product's  desirability.  Rather,  it 
concludes  that  mere  promotion  of  a  contro- 

versial product  (that  is,  a  product  the  use  or 

purchase  of  which  is  controversial)  does  not 

constitute  "meaningful"  advocacy  with  re- 

spect to  the  merits  of  a  "controversial  issue 
of  public  importance,"  Fairness  Report  at 
25.  Petitioners  contend  that  the  Commis- 

sion has  thus  arbitrarily  excluded  from  the 

operation  of  the  fairness  doctrine  one  type 
of  controversial  issue:    product  desirability. 

Given  the  reasons  that  the  Commission 

puts  forth  for  its  new  policy,  such  an  out- 
right fairness  doctrine  exemption  for  prod- 

uct commercials  would  not  be  arbitrary  or 
an  abuse  of  discretion.  However,  we  are 

not  convinced  that  petitioners'  contention 
even  correctly  states  what  the  Commission 

has  done.  When  read  in  conjunction  with 
that  portion  of  the  Report  dealing  with 
overt  editorial  and  institutional  advertising, 

the  Commission's  conclusion  with  respect  to 
standard  product  commercials  is  more  aptly 
characterized  as  being  based  on  the  view 

that  the  ultimate  controversial  issue  of  pub- 
lic importance  is  not  the  desirability  of  the 

product  but  the  issues  raised  in  the  debate 

over  desirability.  Merely  advocating  the 

use  of  a  product  does  not  present  informa- 
tion or  involve  discussion  of  these  underly- 

ing issues;  that  is,  promotional  presenta- 

tions are  not  "meaningful  discussion[s]  of 
.  controversial  issue[s]  of  public  im- 

portance." When  read  in  this  manner,  the 
Fairness  Report  has  not  arbitrarily  exclud- 

ed one  class  of  issues  from  operation  of  the 
fairness  doctrine;  it  has,  rather,  stated  one 

standard  for  fairness  doctrine  application, 

quoted  above,  and  refined  and  reformulated 
the  definition  of  a  controversial  issue  of 

public  importance. 

In  any  event,  we  think  that  the  Commis- 
sion has  adequately  supported  its  decision 

to  exclude  standard  product  commercials 

from  the  scope  of  the  fairness  doctrine. 
Three  major  arguments  are  presented  by 
the  Commission.  First,  the  Commission 

made  the  judgment  that  the  WCBS~TV 
approach  to  the  fairness  doctrine  and  stan- 

dard product  commercials  at  most  informed 

the  public  about  only  one  side  of  a  contro- 
versial issue."  Since  the  underlying  pur- 

pose of  the  fairness  doctrine  is  to  contribute 

to  an  informed  public  opinion,^  the  Com- 
mission determined  that  a  change  from  the 

WCBS-TV  approach  was  called  for. 

Certainly  it  must  be  admitted  that  coun- 
ter-commercials are  of  a  very  different 

genre  than  are  the  product  commercials 

themselves.  They  do  not  simply  state,  "Do 

not  buy  X;  it  is  not  desirable,"  but  rather 
argue  one  side  of  the  issues  underlying  the 

debate  over  desirability.  Given  this  funda- 
mental asymmetry,  we  do  not  think  it  was 

unreasonable  for  the  Commission  to  con- 

clude that  application  of  the  fairness  doc- 
trine to  standard  product  commercials  does 

not  further  the  objective  of  presenting  all 

viewpoints  on  controversial  issues  of  public 

importance.^' The  second  major  argument  put  forth  by 

the  Commission  is  that  application  of  the 
fairness  doctrine  to  noneditorial  advertise- 

ments would  "divert  the  attention  of  broad- 

casters from  their  public  trustee  responsi- 
bilities in  aiding  the  development  of  an 

informed  public  opinion,"  id.  at  26.  This 
argument  is  of  course  premised  to  some 
extent  on  the  first.  We  understand  the 

Commission  to  be  indicating  that  even  if 
enforcement  of  fairness  doctrine  obligations 

with  respect  to  commercial  advertisements 

/night  marginally  contribute  to  an  informed 

public  opinion,  these  benefits  are  out- 
weighed by  the  reduction  in  public  informa- 

tion which  results  from  the  decreased  atten- 
tion that  broadcasters  will  afford  to  other 

57.     "In  the  cigarette  case,  for  example,  the  ads       59,     The  same  arguments  apply,  albeit  with  less 
run  by  the  industry  did  not  proxide  the  listen 
ing  public  with  any  information  or  arguments 
relevant  to  the  underlying  issue  of  smoking  and 

health."    Fairness  Report^  at  25. 

force,  to  institutional  advertisements  which  do 
not  overtly  and  obviously  advocate  one  side  of 
a  controversial  issue. 

58.     Report  on  Editorializing,   supra  note   1,  at 
1249. 
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aspects  of  the  fairness  doctrine.  Given  the 

wide  range  of  controversial  products  to 

which  the  WCBS-TV  approach  could  be 

applied^  and  the  difficulties,  discussed 
above,  in  determining  which  issues  implicit- 

ly addressed  give  rise  to  fairness  obliga- 
tions, it  is  indeed  quite  possible  that  the 

effort  broadcasters  would  have  to  devote  to 

enforcing  the  fairness  doctrine  with  respect 

to  commercial  advertisements  would  con- 

tribute relatively  little  to  the  overall  objec- 
tives of  the  doctrine.  We  caution,  however, 

that  it  is  doubtful  that  the  new  FCC  policy 

will  substantially  lessen  the  difficulties  of 

drawing  the  line  between  advertisements 
which  do  and  those  which  do  not  incur 

fairness  obligations.  The  difference  be- 
tween obvious  and  unobvious  advocacy  is 

not  obvious. 

Finally,  the  Commission  suggested  in  the 

Fairness  Report,  though  not  in  its  argu- 
ments to  this  couri,  that  application  of  the 

fairness  doctrine  to  commercial  advertise- 
ments could  undermine  the  economic  base 

of  commercial  broadcasting.  It  is  possible 

that  sponsors  would  be  discouraged  from 
broadcasting  advertisements  subject  to 

mandatory  counter-commercials,  and  that 
broadcasters  could  suffer  additional  losses 

through  operation  of  the  Cullman  principle 
under  which  they  must  bear  the  cost  of 

presenting  opposing  views  where  paid  spon- 

60.  See  Geller,  The  Fairness  Doctrine  in  Broad- 
casting: Problems  and  Suggested  Courses  of 

Action  85  (Rand  Corp.  1973)  ("There  are  rela- 
tively few  advertised  products  whose  normal 

use  does  not  involve  some  significant  issue: 
automobiles  (large  or  small),  gasoline  (leaded 
or  unleaded),  any  type  of  medication,  beer,  air- 

planes, any  prodict  that  does  not  have  a  biode- 
gradable container,  any  foreign  product — the 

list  is  virtually  endless."). 

61.  Cullman  Broadcasting  Co.,  40  F  C  C  576 
(1963). 

62.  No  generalizations  can  be  drawn  from  the 
effect  of  the  order  in  WCBS-TV  itself,  since 
that  order  applied  to  only  one  product.  We  do 
find  it  relevant,  however,  that  apparently  the 
cigarette  manufacturers  preferred  a  policy  of 
no  cigarette  advertisements  on  television  at  all 
over  the  policy  of  requiring  anti-smoking  com- 

mercials, see  Capital  Broadcasting  Co.  v. 
Mitchell,  333  F.Supp.  582.  588  (D.D.C.1971) 
(Wright.  J.,  disseniing).    This  supports  the  sug- 

sorship  is  not  available."  Yet  no  evidence 
has  been  presented  which  indicates  that  the 

WCBS-TV  policy  "  had  an  adverse  effect 
on  commercial  broadcasters,  though  admit- 

tedly this  may  be  due  to  the  rather  unvigo- 
rous  and  confused  enforcement  of  that  poli- 

cy. While  we  do  not  think  this  economic 

argument  is  conclusive  standing  alone,^^  the 
other  two  arguments  put  forth  by  the  Com- 

mission provide  adequate  and  substantial 

support  for  its  decision." 

II 

The  FCC's  decision  to  limit  the  applicabil- 
ity of  the  fairness  doctrine  lays  upon  it 

some  obligation  to  consider  carefully  other 

serious  suggestions  that  have  been  made  to 
ensure  sufficient  and  balanced  coverage  of 

important  public  issues.  We  conclude  that 

two  of  the  proposals  rejected  by  the  Com- 
mission in  its  Fairness  Report  and  Reconsid- 
eration Order  deserve  further  considera- 

tions at  the  agency  level. 

Both  the  Commission  and  reviewing 

courts  have  been  acutely  sensitive  to  the 
multiple  dilemmas  posed  by  government 

regulation  of  the  broadcast  media.  First, 

there  is  the  recognition  that  given  the  scar- 
city of  broadcast  channels,  it  is  not  possible 

that  all  who  desire  to  speak  through  these 
media  will  be  able  to  do  so.  A  limitation 
both  on  the  number  of  broadcast  licensees 

gestion  in  the  Fairness  Report  that  full  enforce- 
ment of  the  WCBS-TV  policy  could  undermine 

the  economic  base  of  current  broadcasting  sys- 
tem. 

63.  The  Commission  apparently  agrees.  In  its 
Reconsideration  Order,  supra  note  2,  at  699, 

the  FCC  stated,  "Clearly,  however,  the  econom- 
ic impact  on  the  broadcast  industry  was  only 

one  of  many  factors  contributing  to  our  choice 
of  policy,  and  that  factor  alone  is  not  of  such 
critical  importance  as  to  cause  a  change  of 

policy." 

64.  As  additional  support  for  our  conclusion 

that  the  Coirjnission's  new  policies  with  re- 
spect to  commercial  advertising  are  not  unrea- 

sonable or  arbitrary',  we  note  that  two  respect- 
ed students  of  the  fairness  doctrine  and  of  FCC 

regulation  generally  have  ir.ade  substantially 
similar  proposals.  See  Geller,  supra  note  60; 
Jaffe,  The  Editorial  Responsibility  of  the  Broad- 

caster: Reflections  on  Fairness  and  Access,  85 
Harv.L.Rev.  768  (1973). 
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and  on  the  number  of  viewpoints  and  topics 

covered  is  unavoidable."  It  is  further  rec- 
ogTiized  that  these  limitations  should  be 
fashioned  in  a  way  that  best  furthers  the 
interest  of  the  public  in  receiving  various 

viewpoints  on  important  issues.**  Inevita- 
bly this  requires  at  least  some  government 

oversight  of  broadcasters'  decisions  as  to 
which  issues  are  covered.  Enunciation  and 
enforcement  of  the  fairness  doctrine  is  of 

course  the  primary  mechanism  employed  by 
the  FCC  to  accomplish  this  oversight.  The 
Commission  has  chosen  to  rely  primarily  on 

third-party  complaints  and  limited  review 
of  fairness  doctrine  decisions  by  individual 
broadcasters  in  order  to  avoid  e.xcessive 

governmental  supervision  of  licensee  opera- 
tions.   Fairness  Report  at  8. 

Yet  case-by-case,  issue-by-issue  enforce- 
ment of  the  second  obligation  of  the  fair- 
ness doctrine  still  requires  considerable 

Commission  intrusion  into  the  licensee  deci- 

sion-making process.  Id.  at  10-11.  At  the 
same  time,  reliance  on  third  party  com- 

plaints means  that  many  fairness  violations 
will  not  be  called  to  account  with  respect  to 

both  part  one  and  part  two  obligations." 

The  Co.mmi.-^sion  procedures  with  respect 
to  part  two  complaints  are  s})elled  out  in 

the  Fairness  Report.  The  cc>mplainant 

must  describe  the  station,  issue,  and  pro- 

gram involved,  and  must  also  "state  his 
reasons  for  concluding  that  in  its  other  pro- 

gramming the  station  has  not  presented 

contrasting  views  on  the  issue."  Id.  at  19. 
An  unavoidable  consequence  of  these  proce-. 
dures   is   that   complaints   will    not   be   re- 

65.  See  National  Broadcasting  Co.  v.  United 
States,  319  U.S.  190.  63  S  Ct.  997,  87  L.Ed.  1344 

(1943);   CBS  y.  DSC.  supra.  i 

66.  See  Report  on  Ediloriali/ing,  supra  note  1; 
Section  315(a)  of  the  Communications  .Act,  47 

U.S.C.  §  315(a)  (1970)  (inquiring  a  "reasonable 
opportunity  for  the  discussion  of  conflicting 

views  on  issues  of  public  importance"). 

67.     For  a  description  of  these  obli<^ations, 
8  &  n.  13  supra. 

stre  p. 

8.  See  Fitirness  Report  at  19  (complainants 
must  slate  reasons  for  concluding  that  station 
has  not  presented  contrasting  views;  complain- 

ants thus  must  "specify  the  nature  and  e.vtent 
of  their  viewing  or  listening  habits,  and  should 
indicate  the  period  of  time  during  which  they 

ccived,  or  will  not  be  acted  upon,  unless 

there  exist  persons  or  organizations  who  are 

simultaneously  "regular"  viewers  or  listen- 
ers of  the  relevant  station,**  aware  that 

there  exist  opposing  points  of  view  to  that 
presented  by  the  station,  and  interested 

enough  in  having  those  opposing  views 
aired  that  they  are  willing  to  initiate  a 

Commission  inquiry  into  the  matter. 

The  potential  for  less  than  full  enforce- 
ment of  the  first  obligation  under  the  fair- 

ness doctrine  -provision  of  "a  reasonable 
amount  of  time  for  the  presentation  . 

of  programs  devoted  to  the  discussion  and 

consideration  of  public  issues"  *' — is  even 
greater.  Given  the  Commission's  view  that 
it  is  rare  that  a  particular  issue  is  "of  such 
great  public  importance  that  it  would  be 
unreasonable  for  a  licensee  to  ignore  [it] 

completely,"  id.  at  10,  there  exists  very 
little  incentive  for  members  of  the  public, 

whom  we  may  conclude  are  vitally  con- 
cerned with  a  limited  number  of  public 

issues,  to  initiate  complaints  relating  to  the 
first  fairness  obligation.  A  citizen  would 

almost  have  to  consider  himself  a  guardian 

of  the  general  public  interest  in  being  in- 
formed in  order  successfully  to  initiate  such 

a  complaint.  Thus,  it  is  not  surprising  that 
the  usual  fairness  complaint  relates  to  the 

part  two  obligation,  id.  at  8.''' 

[11]  The  Commission  received  three  ma- 
jor proposals  designed  to  overcome  these 

difficulties  of  current  fairness  doctrine  en- 

forcement.^'    Petitioner  COM    urged   that 

have   been   regular   members   of  the   station's 

audience"). 

69.  Jd.  at  9,  quoting  Report  on  Editorializing' supra  note  1,  at  1244. 
V 

70.  See  generally  Comment,  Enforcing  the  Obli- 
gation to  Present  Controversial  Issues:  The 

Forgotten  Half  of  the  Fairness  Doctrine,  10 
Harv.C  R  C.L  L.Rev.  127  (1975). 

71.  Commission  rejection  of  certain  other  pro- 
posals is  also  objected  to  on  this  appeal.  We 

affirm  the  Commission's  actions  on  these  pro- 
posals. Petitioner  NCCB  asserts  that  there  is  a 

constitutional  right  of  access  for  counter-com- 

mercials, arguing  that  the  CBS  v.  D.'^C  ration- 
ale for  denying  an  access  right  for  contro\  ersial 
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the  Commission  adopt  as  an  optional  substi- 

tute for  the  current  fairness  doctrine  a  sys- 

tem whereby  licensees  devote  a  specified 

percentage  of  their  broadcast  time  to  what 

COM  labeled  "free  speech  messages"  and 

other  public  issue  prog^raming.  Intervenor 
Geller  requested  the  Commission  to  adopt  a 

requirement  "that  the  licensee  list  annually 
the  ten  controversial  issues  of  public  impor- 

tance, local  and  national,  which  it  chose  for 

coverage  in  the  prior  year."  "  Mr.  Geller 
also  proposed  that  the  Commission  confine 
review  of  fairness  doctrine  complaints  to 
the  time  of  license  renewal. 

A.  The  COM  Access  Proposal 

The  Fairness  Report  stated  that  the  fair- 

ness inquiry  did  not  disclose  "any  scheme  of 
government-dictated  access  which  we  con- 

sider 'both  practicable  and  desirable.' " 
The  Commission  concluded  that  (1)  a  system 

of  paid  access  would  favor  wealthy  spokes- 
men, (2)  a  system  of  first-come,  first-served 

free  access  would  "give  no  assurance  that 
the  most  important  issues  would  be  dis- 

cussed on  a  timely  basis,"  and  (3)  any  alter- 
native system  of  free  access  would  inevita- 

bly require  the  FCC  to  determine  who 
should  be  allowed  on  the  air.  Fairness  Re- 

port at  28-29  &  n.  29. 

After  the  Report  was  issued,  COM  peti- 
tioned the  Commission  to  reconsider  or  clar- 

ify its  position  with  respect  to  right-to-ac- 
cess policies  voluntarily  adopted  by  licen- 

sees.   In  its  petition,  COM  proposed  a  spe- 
cific access  scheme,  not  presented   to  the 

Commission  during  the  fairness  inquiry  it- 

speech  is  inapplicable  because  the  latter  speech 
is  covered  by  the  fairness  doctrine.    However, 
we  are  not  convinced  that  the  holding  in  CBS  v. 
D.VC  was  premised  on  the  specifics  of  the  fair- 

ness doctrine.    Certainly  there  is  no  guarantee 
under  that  doctrine  that  the  particular  message 
denied   broadcast   under   paid   access   will   be 
presented  as  part  of  fairness  obligations.     In 
any  event,  we  fail  to  see  how  individuals  seek- 

ing to  present  unconlroxersial  messages  could 
have  constitutional  protection  not  afforded  to 
individuals    seeking    to    present    controversial 
speech. 

lnter\enor  Geller  requested  that  the  Commis- 

sion require  broadcasters  to  "consider"  all  edi- 
torial advertisements,  because,  according  to 

Mr.   Geller,   "many  broadcasters   now   pursue 

self,  which  would  be  deemed  presumptive 

compliance  with  the  fairness  doctrine.  Un- 
der the  scheme  suggested  by  COM: 

1)  A  licensee  would  set  aside  one  hour 

per  week  for  spot  announcements  and 
lengthier  programing  which  would  be 

available  for  presentation  of  messages  by 
members  of  the  public. 

2)  Half  of  this  time  would  be  allocated  on 

a  first-come,  first-served  basis  on  any 
topic  whatsoever;  the  other  half  would 

be  apportioned  "on  a  representative  spok- 

esperson system." 3)  Both  parts  of  the  allocation  scheme 

would  be  "nondiscretionary  as  to  content 

with  the  licensee." 
4)  How-ever,  the  broadcaster  would  still 
be  required  to  ensure  that  spot  messages 

or  other  forms  of  response  to  "editorial 
advertisements"  are  broadcast. 

5ee  J.A.  at  421-22. 

The  Commission  addressed  COM's  propos- 
al in  its  order  denpng  reconsideration,  stat- 

ing that  while  the  proposal  was  "the  first 
serious  attempt  to  meet"  w^hat  the  Commis- 

sion deemed  the  essential  requirements  of 

any  access  scheme,  "[i]t  is  neither  perfected 

nor  ready  for  adoption  as  a  rule  or  policy." 
Reconsideration  Order  at  699.  The  Com- 

mission also  expressed  the  view  that  the 
COM  system  could  be  a  supplement  to,  but 
not  a  substitute  for,  the  current  fairness 

doctrine  requirements.    Id. 

[12]  We  recognize  that  the  Commission 
is  not  required  in  informal  rulemaking  to 
consider  exhaustively  every  idea  put  forth 

a  flat  ban  on  any  advertisement  deal- 

ing with  a  controversial  issue."  Geller  Brief  at 
36.  The  Commission  gave  this  proposal  "seri- 

ous thought"  but  concluded  that  it  was  not 
practicable.  Fairness  Report  at  29.  The  Com- 

mission's concern  that  this  rule  would  cause 
unwarranted  Commission  intrusion  into  licen- 

sees' broadcast  decisions  is  ample  support  for 
its  conclusion.  Intervenor  Geller  also  seeks  to 

have  the  Commission  modify-  its  current  poli- 
cies, as  set  out  in  the  Fairness  Report  and 

Reconsideration  Order,  with  respect  to  news 
slanting  and  political  editorializing.  We  find 

no  basis  upon  which  to  upset  the  Commission's policies  in  these  areas. 

72.     Brief  of  Henr^•  Geller  at  33. 
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or  to  explain  in  detail  the  reasons  why 

certain  alternatives  were  rejected,  see  Con- 
sumers Union  of  the  United  States,  Inc.  v. 

Consumer  Product  Safety  Commission,  491 
F.2d  810,  812  (2d  Cir.  1974).  Nevertheless, 

we  think  that  the  COM  proposal  has  desira- 
ble aspects  that  the  Commission  may  have 

overlooked,  and  indeed  that  the  Commission 

may  not  have  correctly  understood  the  true 

nature  of  the  proposal.  In  these  circum- 
stances, we  conclude  that  the  Commission 

should  give  further  consideration  to  the 

proposal,  including  the  solicitation  of  com- 
ments thereon. 

Our    conclusions    are    prompted    by    the 

Commission's  own  criteria  for  what  would 

constitute   an   acceptable   "optional   access 
system  to  be  administered  by  the  licensee, 

and  supplemented  by  the  fairness  doctrine:" 
The  essential  requirements  for  any  such 

system  would  be  that  [1]  licensee  discre- 
tion  be   preserved   and   [2]   no   right  of 

access    accrue    to   particular   persons   or 

groups.    Furthermore,  [3]  the  access  sys- 
tem would  not  be  permitted  to  allow  im- 

portant issues  to  escape  timely  public  dis- 
cussion.   Most  importantly,  [4]  the  system 

must  not  draw  the  government  into  the 

role  of  deciding  who  should  be  allowed  on 
the  air  and  when. 

Reconsideration  Order  at  699. 

First,  it  seems  to  us  that  the  Commission 

has  not  explained  adequately  why  the  COM 

proposal  does  not  meet  most  of  these  re- 
quirements. The  fourth  requirement  would 

be  furthered  even  more  than  it  is  under 

present  fairness  doctrine  enforcement,  since 

under  the  COM  proposal  the  licensee  would 

be  subject  to  fairness  complaints  only  with 

respect  to  "editorial  advertisements."  The 
nondiscretionary  apportionment  system  in 

the  COM  proposal  would  appear  to  be  re- 
sponsive to  the  second  requirement  listed 

73.  Brief  of  CO.M  at  35.  COM  also  points  out 

that  "under  the  present  system,  there  is  no 
assurance  or  requirement  that  once  an  offer  of 
reply  time  is  made,  a  contrasting  xiewpoint  will 
actually  be  aired,  if  responsible  spokespeople 

chose  not  to  accept  the  offer."  Id  We  further 
note  that  where  there  is  offered  an  cpportunity 
to  speak  on  an  issue,  but  no  one  takes  ad\an- 
tage  of  the  opportunity,  it  is  highly  doubtful 

above.  COM  vigorously  argues  that  the 
third  requirement  would  be  met  because 
spokesmen  will  inevitably  come  forth  to 

speak  on  important  issues.^^ 

The  first  FCC  requirement  is  that  "licen- 
see discretion  be  preserved."  COM  argues 

that  its  proposal  assures  licensee  discretion 
in  that  the  licensee  can  decide  not  to  adopt 
the  access  system  and  instead  continue  to 

operate  under  current  fairness  doctrine  pro- 
cedures. CO.M  Brief  at  43.  But  of  course 

the  discretion  to  which  the  Commission  is 

referring  is  with  respect  to  deciding  which 
issues  should  be  covered  initially  and  which 
initial  coverage  requires  the  presentation  of 

opposing  points  of  view. 

The  Commission  evidently  bases  this  re- 
quirement on  language  in  CBS  v.  DNC, 

supra,  412  U.S.  at  1Z5,  93  S.Ct.  at  2097,  that 

"th€  allocation  of  journalistic  priorities 
should  be  concentrated  in  the  licensee  rath- 

er than  diffused  among  many."'*  How- 
ever, while  the  Court  did  state  that  "  'public 

trustee'  broadcasting"  should  not  be  ex- 
changed "for  a  system  of  self-appointed 

editorial  commentators,"  id.  at  125,  93  S.Ct. 
at  2098,  it  also  stated  that  there  might  be 

devised  "some  kind  of  limited  right  of  ac- 

cess that  is  both  practicable  and  desirable," 
id.  at  131,  93  S.Ct.  at  2100.  We  cannot  read 
CBS  V.  D.VC  -which  held  that  broadcasters 

wtre  not  statutorily  or  constitutionally  re- 

quired to  accept  paid  editorial  messages^as 
indicating  that  voluntarily  licensee  adoption 
of  a  system  of  limited  access  such  as  that 

proposed  by  COM  would  violate  the  public 
interest  standard  of  the  C-ommunications 

Act.'*  The  COM  proposal  is  of  course  not 

aptly  characterized  as  solely  "a  system  of 

self-appointed  editorial  commentators,"  be- 
cause it  would  retain  the  broadcaster's 

present  responsibility  to  present  opposing 

points  of  view  in  response  to  editorial  ad- 
vertisements. V 

that  the  issues  could  qualif>- tance. as  one  of  impor- 

74.  The  opinion  in  CBS  v.  DSC  also  states: 

For  bt-tter  or  worse,  editing  is  what  editors 
are  for;  and  editing  is  selection  and  choice  of 
material. 

412  U.S.  at  124,  93  S.Ct.  at  2097. 

75.  See  note  66  supra. 
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Moreover,  in  stating  its  "essential  re- 

quirements" for  an  access  system  as  a  sub- 
stitute for  the  current  fairness  doctrine,  the 

Commission  appears  to  want  to  have  its 

cake  and  eat  it  too.  If  the  preservation  of 

journalistic  "discretion"  under  the  first  re- 
quirement is  meant  to  mandate  that  all 

decisions  with  respect  to  which  issues  are 

covered  be  left  to  the  licensee,  then  sub- 
stantial government  involvement  in  the 

form  of  agency  oversight,  contrary  to  the 

spirit  if  not  the  letter  of  the  fourth  require- 
ment, cannot  be  avoided.  We  do  not  think 

that  the  Commission  has  demonstrated  in 

the  Fairness  Report,  in  the  Reconsideration 

Order,  or  in  its  written  and  oral  arguments 

to  this  court  that  the  COM  proposal  retains 
insufficient  licensee  discretion. 

Nor  do  the  Commission's  stated  require- 
ments take  into  account  all  crucial  elements 

of  an  access  scheme,  or  indeed  any  other 
mechanism  of  fairness  doctrine  enforce- 

ment. Certainly,  the  "essential  require- 
ments" must  include  some  consideration  of 

the  scheme's  likely  success  in  meeting  the 
first  obligation  of  the  fairness  doctrine:  the 

coverage  of  controversial  issues.  We  have 
already  described  the  limited  extent  to 

which  current  enforcement  procedures  can 
assure  that  this  obligation  is  fulfilled,  and 
we  understand  the  reluctance  of  the  Com- 

mission to  become  more  involved  in  dictat- 

ing which  issues  must  be  covered  under  the 

obligation.  COM's  proposal  will  involve  the 
Commission  even  less  than  do  present  pro- 

cedures in  overseeing  compliance  with  the 
first  obligation.  At  the  same  time,  the 
proposal  would  ensure  a  minimum  amount 

of  coverage  of  public  issues. 

Similarly,  we  think  that  the  Commission 

cannot  ignore  the  advantage  of  an  access 

system  in  providing  information  to  the  pub- 
lic which  would  not  be  provided  under  even 

full  compliance  with  both  obligations  of  the 
fairness  doctrine  as  currently  implemented. 
For  instance,  we  have  sustained  the  Com- 

mission's decision  to  exclude  standard  prod- 
uct commercials  from  the  part  two  fairness 

obligation.  Although  we  have  determined 
that  presentation  of  counter-commercials  is 

not  required  by  the  public  interest  standard 
of  the  Communications  Act,  neither  the 

Commission's  decision  nor  our  affirmance  of 
it  was  based  on  the  view  that  the  informa- 

tion contained  in  counter-commercials  is 
useless  or  harmful.  Allowing  presentation 

of  these  messages  would  certainly  not  be 

inconsistent  with  the  Commission's  statuto- 
ry obligations.  The  only  reservation  about 

the  utility  of  counter-commercials  stated  in 
the  Fairness  Report  and  Reconsideration 
Order  was  that  they  would  present  only  one 

side  of  controversial  issues  of  public  impor- 

tance.'* But  an  access  system  could  result 
in  presentation  of  information  opposing  the 
purchase  of  certain  products  and  messages 

opposing  these  counter-commercials. 
We  recognize  of  course,  that  there  may 

be  significant  difficulties  with  the  COM 
access  proposal.  For  instance,  there  is  no 
absolute  assurance  that  the  issues  addressed 

during  access  time  will  be  the  most  impor- 
tant or  controversial  issues  facing  the  licen- 

see's community,  and  even  less  assurance  of 
balance  in  presentation  of  opposing  view- 

points. In  its  further  inquiry  into  the  COM 

proposal,  we  expect  the  Commission  to  as- 
certain how  serious  these  potential  defects 

are  and  to  examine  whether  they  can  be 

overcome.  Throughout  this  process,  it  is 

especially  important  that  the  nature  and 
scope  of  issue  coverage  under  the  proposed 
access  scheme  be  compared  to  the  degree  of 

coverage  actually  achieved  under  the  cur- 
rent system  of  fairness  doctrine  implemen- 

tation, not  to  the  coverage  that  would  be 

achieved  were  both  fairness  obligations  cur- 
rently complied  with  and  enforced. 

B.  Other  Proposals  Relating  to  the  First 
'  Fairness  Obligation 

In  conducting  further  inquiry  on  the 

COM  proposal,  the  Commission  will  have  to 
examine  how  best  to  ensure  that  licensees 

devote  a  reasonable  amount  of  time  to  pro- 
graming on  public  issues,  as  is  required 

under  the  first  obligation  under  the  fairness 
doctrine.  We  do  not  think  that  this  exami- 

nation should  be  limited  to  comparison  of 

only  two  alternatives:    present  procedures 

76.     Fairness  Report  at  25;    Reconsideration  Order,  supra  note  2,  at  698. 
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for  implementing  this  obligation,  on  the  one 
hand,  and  the  COM  proposal,  on  the  other. 

There  may  well  exist  other  ways  of  achiev- 
ing compliance  with  the  first  obligation 

that  deserve  critical  consideration,  either  in 

conjunction  with,  or  as  alternatives  to,  the 

procedures  referred  to  above. 

One  of  the  proposals  submitted   to  the 
Commission    during    the    fairness    inquiry 

seems  especially  promising  as  one  step  to- 
ward fuller  compliance  with  the  first  fair- 

ness obligation.    Intervener  Geller  suggests 
that 

the  licensee  list  annually  the  ten  contro- 
versial issues  of  public  importance,  local 

and  national,  which  it  chose  for  the  most 

coverage  in  the  prior  year,  set  out  the 

offers  foF  response  made;    and  note  rep- 
resentative programing  that  was  present- 

ed on  each  issue." 

Mr.  Geller  made  this  proposal  both  during 

the  fairness  doctrine  inquiry  and  in  his  peti- 
tion for  reconsideration  of  the  Fairness  Re- 

porO^     There    is    no    indication    that   this 
rather  modest  proposal  has  received  the  se- 

rious consideration  it  deserves.     Although 
the  Commission  alluded  to  the  proposal  in 

its  order  denying  reconsideration,  it  failed 
to  state  even  in  conclusory  terms  why  the 

proposal  was  being  rejected.    Therefore,  we 

conclude  that  further  inquiry  into  the  Gel- 
ler proposal  would  be  appropriate  as  part 

of,  or  as  a  supplement  to,  additional  e.xami- 
nation  of  the  COM  access  scheme. 

Mr.  Geller  failed  to  state  exactly  what  he 
believed  the  Commission  should  do  with  the 

issue  reports  that  it  receives,  and  it  is  not 
our  role  to  flesh  out  the  details  of  this 

proposal.  It  does  seem  to  us,  however,  that 

issue  reports  could  be  useful  to  the  Commis- 
sion in  one  or  more  ways.  For  instance,  the 

Commission  initially  could  review  each  an- 
nual list  to  determine  whether  it  appears 

that  the  licensee  fulfilled  his  part  one  obli- 
gation. If  this  is  not  obvious  from  the  list, 

or  if  the  Commis.^ion  had  received  com- 

plaints concerning  the  overall  issue  cover- 

77.  Brief  of  Henn,"  Geller  at  33. 

78.  See  J. A   at  469  472. 

age  afforded  by  the  licensee,  the  Commis- 
sion might  conduct  further  inquiry  into  the 

licensee's  issue  coverage.  Alternatively  the 
Commi.-^sion  might  take  no  immediate  ac- 

tion with  respect  to  the  annual  reports,  but 
instead  examine  them  at  the  time  of  license 

renewal.  We  leave  it  to  the  Commission's 
further  examination  to  consider  whether 

these  or  other  uses  of  annual  reports  such 

as  those  proposed  by  Mr.  Geller  would  be 

appropriate  in  enforcement  of  the  fairness 

doctrine.  The  Commission  may  find  it  nec- 
essary to  consider  also  under  what  standard 

the  annual  reports  might  be  reviewed.  We 
likewise  leave  to  the  Commission  the  deter- 

mination of  how  best  to  conduct  further 

inquiry  into  Mr.  Geller's  proposal,  including 
whether  this  inquiry  should  be  conducted 

separately  from  or  as  part  of  the  further 

inquiry' into  the  COM  proposal. 

C.     Re\■ic\^^  at  Renewal  Only 

Under  a  wholly  separate  proposal  put 

forth  by  intervener  Geller,  t)Oth  during  the 

fairness  inquiry  and  in  his  {^>etition  for  re- 
consideration, the  FCC  would  abandon  its 

current  case-by-ca.«;e  consideration  of  fair- 
ness doctrine  complaints,  and  return  to  its 

pre-1962  practice  of  ascertaining  at  renewal 
time  whether  or  not  the  licensee  has  com- 

plied with  the  fairness  doctrine."  The  pro- 
posal further  suggests  that  the  standard  of 

review  at  renewal  time  be  limited  to  wheth- 

er there  is  "an  indicated  pattern  of  a  fla- 

grant nature,  akin  to  'malice'  or  bad  faith 
or  'reckless  disregard'  of  fairness  obliga- 

tions."    Brief  of   Henry   Geller   at   11-12. 

[13, 14]  This  proposal  is  directed  at  re- 

(|ucing  the  amount  of  government  interfer- 
ence in  the  everyday  editorial  decisions  of 

licensees.  This  objective  was  a  major  con- 
sideration in  the  decision  in  CBS  v.  DNC, 

supra,  which  held  that  there  exists  no  statu- 
torily or  constitutionally  mandated  right  of 

access  for  paid  editorial  broadcasts.  But 
we  think  that  intervener  errs  in  inferring 

79.  This  change  in  practice  was  effected  first 

uith  respect  to  cases  involving  personal  at- 
tacks, see  Tri-State  Broadcasting  Co.,  40  FCC. 

508  (1962). 



1726 

1116 567  FEDERAL  REPORTER,  2d  SERIES 

from  isolated  language  in  that  decision  ̂ ^ 
that  the  case-by-case  determinations  made 

by  the  FCC  under  current  procedures  for 
fairness  doctrine  enforcement  are  invalid 

under  the  Communications  Act  and  under 

the  Constitution.  If  the  Court  in  CBS  v. 

DSC  had  intended  to  invalidate  all  case-by- 

case  procedures  employed  by  the  FCC,  it  is 

unlikely  that  it  would  have  reaffirmed  Red 

Lion,  supra,  decided  by  the  Commission  in 

just  this  m.anner,  without  at  least  mention- 

ing its  disapproval  of  the  manner  in  which 

that  case  had  come  before  it.*^ 

We  therefore  conclude  that  the  Commis- 

sion is  neither  constitutionally  nor  statutori- 

ly required  to  return  to  its  pre-1962  method 
of  fairness  doctrine  enforcement.  Nor  do 

we  think  that  its  rejection  of  the  proposal 

that  it  do  so  was  unreasonable  or  arbitrary. 
It  is  not  contended  that  the  Commission 

failed  to  give  the  proposal  serious  consider- 

ation.*^ The  Commission  concluded  that 

the  proposed  renewal  assessmjent  could  not 

be  made  without  inquiring  into  individual 

complaints,  inquiries  which  would  often  be 
made  on  the  basis  of  stale  records.  The 

Commission  also  argued — we  believe  con- 

vincingly— that  review  only  at.  the  time  of 

renewal  would  discourage  the  filing  of  spe- 

cific complaints  from  persons  w^ho  sought  to 
present  opposing  views  in  a  timely  fashion, 

and  would  deny  the  Commission  the  ability 

"to  remedy  violations  before  a  flagrant  pat- 

tern of  abuse  develops,"  Fairness  Report  at 
18.     In  light  of  these  considerations,   we 

80.  412  U.S.  at  126-27.  93  S.Ct.  at  2098  ("Under 
[the]  right-of-access  system  urged  by 

respondents  .  .  ..the  Commission  would 
be  required  to  oversee  far  more  of  the  day-to- 

day operations  of  broadcasters'  conduct,  decid- 
ing such  questions  as  whether  ...  a  par- 

ticular viewpoint  has  already  been  sufficiently 

aired");  id.  at  125.  93  S.Ct.  at  2097  ("It  was 
reasonable  for  Congress  to  conclude  that  the 

public  interest  in  being  informed  requires  peri- 
odic accountability  on  the  part  of  [broadcast- 

ers].") (emphasis  added);  id.  at  120,  93  S  Ct.  at 
2095  (the  "unmistakable  Congressional  pur- 

pose [is]  to  maintain  .  .  .  essentially  pri- 
vate broadcast  jounialism  held  only  broadly 

accountable  to  public  interest  standards.")  (em- 
phasis added)  (opinion  of  Burger,  C.  J.). 

81.  Red  Lion  did  not  sustain  the  Commission's 
fairness  doctrine  procedures.  Although  the 
Court    upheld   the   fairness   doctrine   and   the 

think  the  Commi.ssion  correctly  concluded 

that  the  specific  renev.al-only  approach  set 

forth  by  intervenor  is  not  practicable  at  this 
time. 

IV 
In  sumiiiary,  we  reject  the  challenges  to 

the  Commission's  decision  to  e.xemipt  prod- 

uct commercials  which  do  not  "obviously 
and  meaningfully  address  a  controversial 

issue  of  public  importance"  from  fairness 
doctrine  obligations,  and  find  no  merit  in 
the  contentions  that  the  Commission  has 

violated  the  substantive  and  procedural  re- 

quirements of  NEPA.  We  also  affirm  the 

Commission's  decisions  to  continue  its  policy 
of  case-by-case  consideration  of  fairness 

complaints  and  its  policies  relating  to  licen- 
see consideration  of  editorial  advertise- 

ments, news  slanting  and  political  editorial- 

izing. However,  we  remand  the  orders  re- 
viewed on  this  appeal  with  instructions  that 

the  Commission  undertake  further  inquiry 

into  petitioner  COM's  access  proposal  and 

intervenor  Geller's  "10  issue"  proposal  in 
accordance  with  this  opinion. 

It  is  SO  ordered. 

Commission's  finding  of  a.  violation  in  that 
case,  it  did  not  have  occasion  to  rule  on  the 

validity  of  the  process  by  which  the  licensee 
before  it  was  found  to  have  violated  the  doc- 

trine. See  National  Broadcasting  Co.  v.  FCC 
[Pensions],  170  U.S..A,pp.D.C.  173,  188,  516  F.2d 
1101,  1116  (1974),  vacated  as  moot,  id.  170 
U.S.App.D.C.  at  252,  516  F.2d  at  1180  (1975), 
cert,  denied,  424  U.S.  910,  96  S.Ct.  1105,  47 
LEd.2d  313  (1976). 

82.  As  pre\  iousl>'  staled,  "[Mr.  Geller's]  position 
is  a  serious  one,  and  it  deserv  es  serious  consid- 

eration." Pensions,  supra,  170  U.S.App.D.C.  at 
188,  516  F.2d  at  1116.  The  Commission  ex- 

plained the  proposal  and  the  reasons  for  its 
rejection  in  both  the  Fairness  Report  (at  18) 
and  the  Reconsideration  Order  {supra  note  2,  at 693-94). 
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59  FCC  2d  494  (May  17,  1976) 

494 Federal  Cpmmunications  Commission  Reports 

F.C.C.  76-453 
BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 

In  Re  complaint  of 
PuBUC  Media  Center;  Friends  of  the 

Earth;  Californians  for  Safe  Nuclear 
Energy;  California  Citizen  Action 
Group;  San  Francisco  Ecology  Center; 
San  Francisco  Consumer  Action  and 
Zero  Population  Growth.  Against:  Radio 
Station  KATY,  San  Luis  Obispo, 
California;  Radio  Station  KFOG(FM), 
San  Francisco,  California;  Radio 
Station  KFRE,  Fresno,  California; 
Radio  Station  KFYV,  Arroyo  Grande 
Californla;  Radio  Station  KJOY, 
Stockton,  California;  Radio  Station 
KMBY,  Monterey,  Californl^;  Radio 
Station  KPAY,  Chico,  California;  Radio 
Station  KRED,  Eureka,  California; 
Radio  Station  KROY,  Sacramento, 
California;  Radio  Station  KSMA,  Santa 
Marla,  California;  Radio  Station  KSRO, 
Santa  Rosa,  California;  Radio  Station 
KUZZ,  Bakersfield,  Californla  and 
Radio  Station  KVON,  Napa,  California- 

Memorandum  Opinion  and  Order 

(Adopted:  May  17,  1976;  Released:  May  18,  1976) 

By  the  Commission:   Commissioners   Wiley,  Chairman,  Hooks, 
QuELLO  and  Robinson  concurring  in  the  result. 

1.  The  Commission  has  under  consideration  (1)  a  complaint  filed 
September  11,  1974  by  the  above-captioned  complainants  against  the 
above-captioned  thirteen  California  radio  stations;  (2)  the  responses 
and  comments  thereon  by  the  respective  licensees;  (3)  a  reply  to  the 

responses  filed  on  March  31, 1975  by  the  complainants ';  and  (4)  further 
responsive  pleadings  filed  by  various  parties  from  April  11,  1975 
through  October  24,  1975. 

The  Com,plaint 

2.  In  the  above-captioned  complaint  it  is  asserted  by  the  complain- 
ants that  the  respective  licensees  herein  have  failed  to  fulfill  the  re- 

'  The  initial  complaint,  dated  September  6,  1974,  had  also  been  brought  affainst  three  additional 
California  radio  stations:  KWAV(FM).  Monterey;  KWG.  Stockton;  and  KLOC.  Modesto.  However,  by 
letter  dated  October  7,  1974,  the  complaint  against  KWAV  was  withdrawn;  similarly,  in  a  letter  dated 
November  27,  1974,  the  complainants  withdrew  their  complaint  against  KWG,  and,  in  their  March  31, 
1975  reply  pleading,  the  complainants  withdrew  their  claims  against  KLOC. 
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sponsibilities  imposed  upon  them  by  the  fairness  doctrine  in  connection 
with  the  broadcast  of  certain  announcements,  each  of  which  is  60  sec- 

onds in  length,  sponsored  by  the  Pacific  Gas  and  Electric  Company 

(PG&E).  The  complainants  claim  that  six  such  announcements^  pre- 
sented viewpoints  on  one  side  of  a  controversial  issue  of  pubHc  impor- 

tance, viz.,  ". . .  the  immediate  construction  of  nuclear  power  plants  and 
use  of  nuclear  power  .  .  .  ."  Tlie  complainants  assert  that  these  60- 
second  announcements  were  broadcast  during  the  months  of  June,  July 

and  August,  1974,  ".  .  .  throughout  the  day  and  night,  including  during 
periods  of  maximum  listening  . . . ,"  that  the  six  PG&E  announcements 
in  question  present  the  claims  that  ".  .  .  nuclear  power  is  environmen- 

tally clean,  safe,  practical  and  economical  . .  .  ,"  and  that  there  is  much 
disagreement  today  with  respect  to  such  claims  concerning  nuclear 
power.  The  complainants  assert  that,  in  view  of  the  foregoing,  the  six 

PG&E  spots  in  question  (hereinafter  referred  to  as  the  PG&E  "nuclear 
power  spots")  constitute  "editorial"  advertisements  w^hich  present  a 
"meaningful  statement"  on  one  side  of  the  controversial  issue  of  public 
importance  specified  above,  and  that,  accordingly,  the  fairness  doctrine 
is  applicable  to  these  spots.  In  this  connection,  the  complainants  cite 

the  (Commission's  Fairness  Report,  48  FCC  2d  1  (1974),  in  which  we 
stated  that  "...  in  the  future,  we  will  apply  the  fairness  doctrine  only 
to  those  *com*mercials'  which  are  devoted  in  an  obvious  and  meaningful 
way  to  the  discussion  of  public  issues."  Id.  at  26. 

3.  In  support  of  their  claim  that  the  issue  specified  above  consti- 
tuted a  controversial  issue  of  public  importance,  the  complainants  as- 

sert that  ".  .  .  the  PG&E  ads  come  at  a  time  when  Calif ornians  are 
being  asked  to  sign  initiative  petitions  in  favor  of  holding  a  referen- 

dum on  the  construction  and  use  of  nuclear  power  plants  in  California 
.  .  .  ;  if  a  sufficient  number  of  signatures  are  obtained  by  February 

1975,  the  proposed  initiative  will  go  to  referendum  in  Spring  1976." 
The  complainants  further  assert  that,  since  "[t]he  overriding  theme  of 
all  the  [PG&E  'nuclear  power']  ads  is  .  .  .  that  all  other  sources  of 
energy  are  'already  developed  . . . ,  scarce  . . . ,  costly  . . . ,  experimental 
. . .  and  useful  here  over  the  short  ran  . . .  ,'  and  that  nuclear  power  is 
the  only  power  source  'whor?  time  has  arrived'  .  .  .  ,  [tjhese  ads  are 
making  it  more  difficult  for  referendum  proponents  to  obtain  a  signif- 

icant number  of  signatures  to  put  the  issue  of  nuclear  power  before 

the  voters."  Additionally,  the  complainants  submitted  copies  of  several 
newspaper  articles  which,  according  to  the  complainants,  ". .  .  attest  to 
the  fact  that  the  question  of  the  immediate  commercial  construction  of 
nuclear  power  plants  and  ui  e  of  nuclear  power  is  a  controversial  issue 
of  public  importance  in  the  [San  Francisco]  Bay  Area,  in  CaHfomia, 
and  in  the  Nation."  These  newspaper  clippings  highlight  the  major 
points  of  controversy  between  environmentalists  and  nuclear  powder 
advocates  on  the  issue  of  the  desirability  of  utilizing  nuclear  power. 
The  complainants  also  refer  to  recent  legislative  efforts  regarding  nu- 

clear power  plants;  in  this  connection  the  complainants  cite  the  legisla- 
tion introduced  by  Congressman  Waldie  of  California  which  calls  for  a 

five-year  moratorium  on  the  construction  of  nuclear  power  plants.  120 

2  Copies  of  the  texts  of  the  six  announcements  in  question  have  been  submitted  by  the  complain- 
ant*, and  are  attached  hereto  as  Appendix  I.  The  texts  are  numbered  A-1  through  A-6  and  are 

referred  to  accordingly  herein. 
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Cong.  Rec.  E5712  (August  22,  1974).  The  complainants  also  state  that 

"Congress  has  already  passed,  over  vociferous  opposition,  recent  legis- 
lation extending  the  limitations  on  liability  insurance  for  nuclear  power 

plants,  an  issue  addressed  by  one  of  the  PG&E  ads."  It  is  asserted  by 
the  complainants  that  this  legislation  — H.R.  15323,  93d  Cong.,  2d  Sess. 
(1974),  which  would  extend  for  five  years  the  Price- Anderson  Act — 
passed  the  House  of  Representatives  on  July  11,  1974,  and  the  Senate 

on  August  8,  1974.3 
4.  The  complainants  have  submitted  a  numerical  summary,  in  chart 

form,  of  the  media  purchase  records  of  Batten,  Barton,  Durstine  & 

Osbom,  Inc.,  San  Francisco,  PG&E's  advertising  agency.  The  summary 
sets  forth  the  number  of  PG&E  '"nuclear  power"  spots  broadcast  in 
each  California  radio  market  in  each  time  period  of  the  broadcast  day 
from  June  10,  1974  through  August  4,  1974.  It  appears  from  this  sum- 

mary that  the  spots  in  question  were  given  considerable  air  time  in  a 
number  of  California  radio  markets  at  various  times  during  the  broad- 

cast day. 
5.  The  complainants  assert  that  numerous  regular  listeners  of  the 

respective  licensees,  including  members  of  the  organizations  who  have 
filed  the  instant  complaint,  have  stated  to  the  complainants  that  they 
have  heard  no  other  programming  on  the  respective  stations  which 
presented  viewpoints,  on  the  issue  specified  above,  in  contrast  to  the 
viewpoints  on  nuclear  power  which  were  presented  in  the  PG&E  spots. 
The  complainants  claim  that  in  view  of  all  the  foregoing,  they  deter- 

mined that  ".  .  .  there  was  a  prima  facie  case  that  the  licensees  failed 
to  comply  with  the  fairness  doctrine  by  neglecting  to  present  contrast- 

ing views  in  their  overall  programming  on  the  controversial  issue  ad- 
dressed by  the  PG&E  ads."  The  complainants  further  state  that  they 

brought  their  complaint  to  the  attention  of  the  respective  licensees  in 
a  letter  dated  July  15,  1974,  a  copy  of  which  was  enclosed  with  their 
September  6,  1974  letter  of  complaint  to  the  Commission.  In  the  July 
15  letter  sent  to  each  licensee  the  complainants  set  forth  the  informa- 

tion summarized  above,  asserted  their  conclusion  that  the  licensee  in 

question  had  failed  "...  to  provide  any  adequate  access  for  the  presen- 
tation of  contrasting  views  ..."  to  those  allegedly  presented  in  the 

PG&E  "nuclear  power"  spots,  and  requested  that  the  licensee  furnish 
them  with  information  as  to  specific  times  and  content  of  any  contrast- 

ing programming  which  had  been  broadcast.  The  July  15  letter  also 

contained  the  complainants*  offer  to  furnish  the  licensee  in  question 
with  several  pre-recorded  30-second  and  60-second  spot  an- 

nouncements, prepared  on  behalf  of  nuclear  power  opponents,  which 
the  complainants  claimed  would  help  the  licensee  satisfy  its  fairness 

doctrine  obligations  "...  if  aired  a  sufficient  number  of  times."  The 
complainants  asserted,  however,  that  they  were  financially  unable  to 
purchase  air  time  for  the  presentation  of  these  spots. 

6.  The  complainants  claim  that  the  July  15,  1974  letter  was  sent  to 
each  of  the  radio  stations  which  had  broadcast  the  PG&E  "nuclear 
power"  spots,  and  that,  with  the  exception  of  the  licensees  involved  in 
the  instant  matter,  all  of  the  addressed  licensees  of  the  respective 
stations  had  agreed  to  air  the  anti-nuclear  power  spots  provided  by  the 

'  See  discussion  at  footnote  12,  infra,  and  accompanying  text. 
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complainants.  With  their  September  6,  1974  letter  to  the  Commission 
the  complainants  enclosed  copies  of  the  written  responses  of  the  in- 

stant licensees  to  the  July  15  letter.  These  written  responses,  as  well 
as  several  oral  responses,  are  summarized  by  the  complainants  as  fol- 
lows: 

(a)  KUZZ  offered  complainants  the  opportunity  to  purchase  time, 
but  refused  to  provide  free  time  for  the  broadcast  of  the  anti- 
nuclear  power  spots. 

(b)  KRED,  KSRO,  KSMA  and  KVON  have  been  ".  .  .  consulting 
counsel  for  six  weeks  and  . . .  [have] . . .  failed  to  substantively 

respond  to  complainants."  However,  KVON  stated  that  it  had 
".  .  .  aired  a  news  story  on  complainants'  efforts." 

(c)  KATY  stated  that  ". . .  we  have  fulfilled  the  fairness  doctrine 
thru  special  programs  with  opponents  of  nuclear  power  plants 

presenting  their  views." (d)  KFOG  stated  in  general  terms  that  it  had  met  its  fairness 
obligation,  without  citing  any  specifics. 

(e)  KFYV  stated  in  general  terms  that  it  **has  covered  the  var- 
ious views"  on  nuclear  power  and  that  it  will  report  the  com- 

plainants* views  on  the  news. 
(f)  KFRE  offered  the  complainants  the  opportunity  to  appear  on 

"Fresno  Forum,"  a  25-minute  program  which  is  aired  twice 
each  Sunday,  and  stated  that  generally  it  will  "continue  to 
cover  the  issue." 

(g)  KJOY  offered  the  complainants  the  opportunity  to  appear  on 
a  Sunday  call-in  program  which  is  aired  from  9:00  p.m.  until 
midnight 

(h)  KPAY  extended  an  invitation  to  the  complainants  to*  appear 
on  a  30-minute  discussion  program  which  is  aired  twice  each 
Sunday. 

(i)  KROY  offered  to  have  the  complainants  appear  on  a  Sunday 
evening  talk  show  for  thirty  minutes. 

(j)  KMBY  offered  program  time  to  counter  the  PG&E  "nuclear 
power"  spots  consisting  of  three  4-1/2  minute  "exposures"  on 
each  of  two  days,  for  a  total  of  approximately  thirty  minutes. 

7.  The  complainants  assert  that  as  a  result  of  their  analysis  of  the 
responses  of  the  respective  licensees  to  their  July  15  letter  and,  follow- 

ing consideration  of  reports  from  ̂ Vegular  station  listeners"  and  the 
media  schedule  for  the  PG&E  "nuclear  power"  spots,  the  complainants have  determined  that  the  thirteen  instant  licensees  have  failed  in  their 
overall  programming  to  afford  a  reasonable  opportunity  for  the  pre- 

sentation of  views  on  nuclear  power  contrasting  those  contained  in  the 
PG&E  spots. 

8.  The  complainants  state  that  in  view  of  the  fact  that  the  licensee 
of  station  KUZZ  has  failed  to  offer  any  free  time  to  nuclear  power 
opponents,  the  licensee  of  that  station  has  violated  the  fairness  doc- 

trine and  the  so-called  "Cullman  rule."  See  Cullman  Broadcasting 
Co.,  Inc.,  40  FCC  576  (1963).  The  complainants  further  claim  that  in 
view  of  the  failure  of  the  licensees  of  KRED,  KSMA,  KSRO  and 
KVON  to  respond  substantively  to  the  complainants'  July  15,  1974 
letter,  each  of  these  licensees  ".  .  .  must  also  be  presumed  to  have 
violated  the  fairness  doctrine,  including  its  general  requirement  that  a 
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station  act  in  good  faith  in  attempting  to  resolve  citizen  gi'ievances ."  In 
this  connection,  the  complainants  state  that  the  licensees  of  KRED, 
KSMA,  KSRO  and  KVON  have  acted  unreasonably  in  failing  to  re- 

spond with  any  concrete  information  concerning  the  instant  complaint 
for  some  six  weeks  after  having  been  initially  contacted. 

9.  The  complainants  assert  that  the  licensees  of  KATY,  KFOG  and 
KFYV  have  failed  to  act  in  good  faith  in  the  matter,  since  they  failed 
to  fully  explain  the  rationale  for  their  claims  that  they  had  complied 
with  the  fairness  doctrine.  The  complainants  state  that  by  failing  to 
specify  past  or  future  programming  presenting  viewpoints  contrasting 

those  contained  in  the  PG&E  "nuclear  power"  spots,  the  licensees  of 
KATY,  KFOG  and  KFYV  ".  .  .  have  failed  to  rebut  the  prima  facie 
case  presented  by  the  complainants."  The  complainants  claim  that  they 
".  .  .  cannot  adequately  assess  the  perfoiTnance  of  these  stations  with- 

out knowing  the  dates,  times  of  day,  lengths  of  programs,  persons 

participating,  etc.,  in  regard  to  the  progi'amming  by  which  the  stations 
claim  to  have  met  their  fairness  obligations  .  .  .  ,"  and  that,  therefore, 
resort  to  the  Commission  became  necessary. 

10.  The  complainants  assert  that  the  licensees  of  KFRE,  KJOY, 
KPAY  and  KROY  have  acted  unreasonably  in  fulfilling  their  fairness 
doctrine  obligations  in  connection  uith  PG<^:E  spots  since  these  licens- 

ees have  merely  offered  the  complainant  s  tne  opportunity  to  appear  on 
particular  programs  to  present  their  viewpoint  on  nuclear  power.  The 
complainants  claim  that  in  the  absence  of  the  broadcast  of  some  other 
programming  presenting  viewpoints  contrasting  those  expressed  in 
the  PG&E  spots,  the  Ucensees  of  KFRE,  KJOY,  KPAY  and  KROY 
should  be  found  to  have  acted  unreasonably  in  fulfilling  their  fairness 
doctrine  obligations,  since  the  presentation  of  contrasting  viewpoints 

in  specified  blocks  of  program  time  is  ".  .  .  insufficient  to  fulfill  the 
obligations  of  these  licensees  .  .  ."  as  to  viewpoints  presented  in  a  spot 
format.  In  this  connection,  the  complainants  state  that  although  there 
is  no  precise  formula  for  measuring  the  reasonableness  of  a  licensee  in 
meeting  its  fairness  doctrine  obligations,  several  factors  must  be  taken 
into  account  in  assessing  reasonableness:  (a)  the  total  amount  of  time 
afforded  to  each  side  on  a  controversial  issue  of  public  importance,  (b) 
the  frequency  with  which  each  side  is  presented,  (c)  the  size  of  the 
listening  audience  during  the  various  broadcasts,  (d)  the  time  period 
over  which  the  one-sided  broadcasts  have  appeared,  and  (e)  the  reach- 

ing of  different  audiences.  The  complainants  assert,  that  an  analysis  of 
the  actions  of  the  licensees  of  KFRE,  KJOY,  KPAY  and  KROY  in 

light  of  the  foregoing  factors  has  resulted  in  the  conclusion  that,  "[o]n 
the  facts  in  this  case,  only  the  use  of  a  spot  format  for  the  presentation 

of  counter-viewpoints  can  adequately  satisfy  the  fairness  doctrine   " 
The  complaints  state  that 

...  a  station  acts  unreasonably  in  offering  'block  time'  on  one  Sunday  moming 
and/or  evening  to  air  views  contrasting  with  those  presented  in  one-sided  spot 
advertisements  which  have  appeared  dozens  of  times,  reaching  larger  audiences 
during  drive  times  and  other  prime  times,  over  a  period  ot  sei>eral  veeks,  and  which 
have  reached  different  audiences  from  those  Sunday  listeners.  .  .  .  [Iln  this  case  the 
fairness  doctrine  requires  the  adoption  of  a  spot  response  format  for  the  airing  of 
anti-nuclear  power  announcements  in  comparable  time  periods  and  over  a  compara- 

ble length  of  time,  and  that  consequently  the  offer  here  of  a  'one  shot'  piece  of  'block 
time'  is  insufficient  to  satisfy  the  fairness  doctrine.  [Emphasis  in  original] 
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11.  The  complainants  assert  that  the  offer  by  the  licensee  of  KMBY 

of  three  "exposures"  on  each  of  two  days  "...  is  simply  outside  the 
zone  of  reasonableness  necessary  to  meet . . .  [the  station's] . . .  fairness 
obligations."  Specifically,  it  is  claimed  by  the  complainants  that  the 
licensee's  offer  of  time  "...  is  totally  insufficient  to  present  adequate 
information  to  listeners  who  have  heard  the  PG&E  ads  for  several 

weeks,  on  several  days,  over  and  over  again." 
12.  In  conclusion,  the  complainants  state  that  "...  as  the  difficulties 

of  obtaining  traditional  fuels  such  as  oil  and  coal  increase,  more  and 
more  utilities  are  expected  to  turn  to  nuclear  power  . . . ,  [a]nd  as  they 
do  so,  more  utilities  can  be  expected  to  disseminate  their  views  on  that 

subject  via  the  airways."  In  view  of  the  foregoing,  and  since,  according 
to  the  complainants,  ". . .  spot  ad  campaigns  on  this  subject  by  utilities 
present  special  problems  about  which  licensees  must  be  concerned  if 
the  public  is  to  receive  adequately  both  sides  of  the  nuclear  power 

debate  . . . ,"  the  complainants  request  that  the  full  Commission  rule  on 
the  instant  complaint. 

Letters  of  Inquiry 

13.  On  November  22, 1974  a  letter  of  inquiry  was  transmitted  by  the 
Commission's  Broadcast  Bureau  to  each  of  the  licensees  in  which  the 
views  and  comments  of  the  respective  licensees  were  sought  as  to  the 
instant  complaint.  Although  reply  comments  to  this  letter  were  to  have 
been  filed  within  ten  days  of  the  date  of  its  issuance,  by  letter  of 
December  10,  1974,  the  Bureau  granted  an  extension  of  time  until 
December  23,  1974  within  which  the  licensees  were  to  have  submitted 

replies  to  the  letter  of  inquiry.* 

Responses  by  Licensees 

14.  KATY— In  its  December  4,  1974  response  to  the  November  22 
letter  of  inquiry,  and  in  its  January  21,  1975  response  to  the  further 
letter  of  inquiry  of  January  17,  1975,  Hill  Radio,  Inc.— licensee  of  Sta- 

tion KATY—asserts  that  all  six  of  the  PG&E  "nuclear  power"  spots 
were  broadcast  on  KATY,  on  a  rotation  basis,  19  times  per  week,  at 
various  times  throughout  the  day,  from  June  10,  1974  to  August  11, 
1974.  A  total  of  171  such  spots  were  run  over  a  63-day  period,  and  of 
these  171  spots,  72  were  broadcast  during  periods  of  maximum  audi- 

ence potential  The  licensee  further  asserts  that  each  of  the  spots  does, 
in  its  judgment,  present  a  viewpoint  on  one  side  of  a  controversial 
issue  of  public  importance.  In  this  connection,  the  licensee  states  that 

the  PG&E  announcements  ". . .  present  reasons  for  the  desirability  of 
nuclear  power  and  specifically  deal  with  the  issues  of  safety  and  envi- 

ronmental effect."  The  licensee  claims,  however,  that  it  has  met  its fairness  doctrine  obligations  with  respect  to  the  issues  addressed  in 
the  PG&E  announcements  by  devotine  "a  considerable  amount  of 
broadcast  time"  to  those  opposed  to  nuclear  power  and  that  the  topic of  nuclear  power  and  nuclear  power  plants  has  been  frequently  cov- 

ered in  regularly  scheduled  newscasts  broadcast  by  KATY.  Without 

*  Letters  of  further  inquiry  ̂ ere  also  transmitted  to  several  of  the  licensees  involved  in  the  instant 
S™*"'  »  Ictiers  were  sent  by  the  Bureau  on  January  7,  1975  to  the  licensees  of  KFRE  and KFOG;  on  January  8,  1975  to  the  licensees  of  KMBY,  KPAY  and  KROY;  on  January  9,  1975  to  the licensee  of  KVON;  and  on  January  17,  1975  to  the  Ucensee  of  KATY. 
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specifying  the  precise  length,  content,  and  date  and  time  of  broadcast 
of  each  such  news  story,  the  licensee  asserts  that  the  viewpoints  of 

nuclear  power  opponents  ".  .  .  have  been  presented  many,  many  times 
,  .  .  r  and  that  approximately  60%  of  such  news  stories  contained 
material  which  ".  .  .  would  be  considered  unfavorable  to  nuclear 
power."  In  addition  to  the  foregoing,  the  licensee  cites  other  program- 

ming which  it  claims  to  have  broadcast  and  which  has  presented  the 
viewpoint  of  opponents  of  nuclear  power  and  nuclear  power  plants. 
Thus,  the  licensee  claims  to  have  broadcast  two  hours  and  eighteen 
minutes  of  programming  on  Sunday,  November  25,  1973  (8:00  to  9:09 
p.m.  and  10:50  to  11:59  p.m.)  which  presented  two  spokesmen  opposed 
to  construction  of  a  local  nuclear  power  plant.  Similarly,  the  licensee 
claims  to  have  broadcast  two  programs  in  1974  which  presented  the 
viewpoints  of  those  opposed  to  nuclear  power  plant  construction.  The 
first  of  these  programs,  allegedly  presented  in  January  1974,  was  a 
one-hour  broadcast,  aired  from  9:00  to  10:00  p.m.  on  an  unspecified 
date,  which  presented  three  individuals  opposed  to  nuclear  power  on 
safety  and  environmental  grounds.  The  licensee  claims  that  the  second 
program,  which  was  35  minutes  in  length,  was  broadcast  on  Sunday, 
August  11,  1974,  at  8:30  p.m.  and  was  repeated  that  same  evening  at 
10:30  p.m.  The  licensee  asserts  that  this  program  was  devoted  to  a 
discussion  of  the  adverse  environmental  and  safety  effects  of  nuclear 
power  plants.  Additionally,  the  licensee  states  that  from  9:00  to  10:00 
p.m.  on  Sunday,  December  2,  1973,  it  preserved  one  hour  of  program- 

ming devoted  to  the  presentation  of  the  viewpoint  of  a  PG&E  spokes- 
man on  the  issue  of  nuclear  power  plant  construction.  The  licensee 

characterizes  this  presentation  as  "time  devoted  to  proponents  of  nu- 
clear power."  The  licensee  further  asserts  that,  from  9:00  to  10:00  p.m. 

on  an  unspecified  date  in  October  1973,  it  broadcast  a  one-hour  discus- 
sion between  a  PG&E  spokesman  and  a  representative  of  the  Califor- 
nia Department  of  Fish  and  Game  on  the  subject  of  nuclear  power, 

with  particular  emphasis  on  the  possible  detrimental  effects  on  marine 
life  from  waste  water  discharge  into  the  ocean.  The  licensee  character- 

izes this  presentation  as  **time  both  opponents  and  proponents  [of  nu- 
clear power  plants]  were  present  in  discussion."  The  licensee  also 

states  that  even  if  it  had  presented  no  special  programming  presenting 

viewpoints  in  opposition  to  nuclear  power,  ".  ,  .  it  is  unreasonable  for 
the  complainant[s]  to  demand  spot  announcements  to  counter  the  Pa- 

cific Gas  and  Electric  commercials";  and  that  the  complainants  are  not 
entitled  to  have  their  spot  announcements  broadcast  free  of  charge 

merely  because  they  disagree  with  the  message  contained  in  a  "com- 
mercial" presenting  a  viewpoint  on  a  controversial  issue  of  public  im- 

portance. 
15.  KFOG— In  its  December  6,  1974  response  to  our  November  22 

letter  of  inquiry,  and  in  its  January  12,  1975  response  to  our  further 
letter  of  inquiry  of  January  7,  1975,  General  Electric  Broadcasting 
Company,  Inc.,  licensee  of  Station  KFOG  asserts  that  aU  six  of  the 

PG&E  **nuclear  power"  spots  were  broadcast  on  KFOG  on  a  rotation 
basis,  24  times  per  week,  at  various  times  throughout  the  day,  from 
June  10,  1974  through  August  4,  1974.  A  total  of  192  such  spots  were 
run  over  this  56  day  period  and,  of  these  192  spots,  83  were  broadcast 
during  periods  of  maximum  audience  potential  The  licensee  further 
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asserts  that  each  of  the  spots  does  present  a  viewpoint  on  one  side  of 

a  controversial  issue  of  public  importance;  that  although  'the  subject 
of  nuclear  power  .  .  .  is  oy  itself  not  controversial  ,  .  .  ,  when  we  did 
have  the  opportunity  to  hear  the  specific  PG&E  commercials  we  were 

able  to  . . .  determine  that  potential  controversy  existed";  that  it  made 
a  determination  to  cover  the  topic  of  nuclear  power  under  the  basic 
heading  of  energy;  that  it  has  adequately  covered  the  issue  of  energy 
as  well  as  the  sub-issue  of  nuclear  power  in  its  programming;  and  that, 
accordingly,  it  has  met  its  fairness  doctrine  obligations  with  respect  to 
the  issues  addressed  in  the  PG&E  announcements.  In  this  regard,  the 
licensee  cites  two  specific  programs  which  it  claims  presented  view- 

points on  nuclear  power  contrasting  those  presented  in  PG&E's  an- nouncements. The  first  of  these  programs  was  broadcast  on  Sunday, 
December  9,  1973  from  10:00  to  10:30  p.m.  and  presented  a  member  of 
the  Board  of  Directors  of  the  Sierra  Club  who  gave  his  view  of  the 

"desirability  of  nuclear  power  plants  along  with  a  discussion  of  the 
potential  danger  they  represent,  in  the  context  of  the  discussion  of  the 

energy  crisis."  The  second  program  which  the  licensee  cites  was  broad- 
cast on  Sunday,  July  7,  1974  from  10:00  to  10:30  p.m.  and  presented  a 

member  of  an  organization  known  as  Califomians  for  Safe  Nuclear 
Energy.  This  spokesman,  according  to  the  licensee,  was  afforded  the 

opportunity  to  discuss  his  group^s  opposition  to  nuclear  power  plants. 
In  addition,  the  licensee  makes  reference  to  certain  comments  made  in 
passing  by  three  guests  on  three  public  affairs  programs  broadcast 

over  KFOG.  These  comments,  in  essence,  indicated  the  speakers'  belief 
that  energy  should  be  conserved;  that  new  energy  sources  should  be 

developed;  and  that  "the  energy  crisis  has  both  good  and  bad  effects." 
The  licensee  further  asserts  that  apart  from  the  progranmiing  that  it 
has  presented  in  opposition  to  the  viewpoints  contained  in  the  PG&E 
nuclear  power  announcements,  it  made  the  concerted  effort  to  obtain 
spokesmen  to  present  antinuclear  power  viewpoints  over  KFOG.  Thus, 
the  licensee  asserts  that  its  operations  manager  communicated  wdth 
the  counsel  for  the  complainants  and  requested  that  counsel  provide 
the  licensee  with  individual  statements  from  those  KFOG  listeners 
who  have  comments  on  KFOG  programming.  The  licensee  claims,  how- 

ever, that  counsel  for  complainants  never  responded  to  this  request. 
The  Ucensee  also  claims  that  it  attempted  to  contact  the  Califomians 
for  Safe  Nuclear  Energy,  one  of  the  instant  complainants,  in  an  effort 
to  get  some  information  concerning  the  ballot  initiative  petition  being 
circulated  by  that  group  on  the  issue  of  nuclear  power.  However,  ac- 

cording to  the  licensee,  the  local  office  of  that  organization  had  closed, 
and  no  forwarding  address  or  phone  number  had  been  left.  Tlie  li- 

censee states  that  it  contacted  another  of  the  instant  complainants,  the 
San  Francisco  Ecology  Center,  in  an  effort  to  obtain  alternate  views 
on  the  nuclear  energy  issue.  However,  according  to  the  licensee,  that 
office  had  not  decided  whether  or  not  it  wanted  to  take  a  stand  on  the 
nuclear  energy  question.  ̂  

16.  KFRE—ln  its  December  12, 1974  response  to  our  November  22, 
1974  letter  of  inquiry,  and  in  its  January  14,  1975  response  to  our 

*  In  a  BupplemenUry  pleading  dated  May  6.  1975,  the  licensee  also  claims  to  have  broadcast  a  "free speech  message  of  an  unspecified  duration  on  the  topic  of  "nuclear  waete."  The  licensee  asserts  that 
this  message  was  broadcast  a  toUl  of  five  times  during  the  period  of  March  6-9,  1975;  however, mTormaUon  as  to  the  exact  times  of  broadcast  was  not  furnished  to  the  Commission. 
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further  letter  of  inouiry  of  January  7,  1975,  KFRE  Broadcasting  Inc., 
licensee  of  Station  KFRE,  asserts  that  all  six  of  the  PG&E  ''nuclear 
power"  spots  were  broadcast  over  its  station  on  a  rotation  basis  at 
various  times  throughout  the  day  from  June  10  through  August  4, 
1974.  A  total  of  166  such  spots  were  run  over  a  56-day  period,  and  44 
of  these  were  broadcast  during  periods  of  maximum  audience  poten- 

tial The  licensee  further  asserts  that  in  its  judgment  none  of  the 

PG&E  "nuclear  power"  spots  presented  viewpoints  on  one  side  of  a 
controversial  issue  of  pubhc  Importance.  As  a  basis  for  this  conclusion, 

the  licensee  claims  that  the  PG&E  spots  deal  with  the  "need  for  nu- 
clear power  as  an  alternative  to  a  dire  shortage  in  other  sources,  the 

undisputed  safety  record  of  nuclear  power,  the  cost  factor  of  nuclear 

power,  its  cleanliness,  and  the  fact  that  nuclear  reactors  are  insurable." 
The  licensee  declares  that  when  it  ran  the  PG&E  spots  the  assertions 
contained  therein  were  "accurate  and  undebatable."  The  licensee  fur- 

ther asserts  that  notwithstanding  its  conclusion  that  the  spots  did  not 
address  a  controversial  issue  of  public  importance,  it  did  encourage  the 
presentation  of  viewpoints  contrasting  those  contained  in  the  PG&E 
spots,  viz.,  it  offered  the  com.plainants  a  25-r.ainute  interview  program 
with  nuclear  power  opponents  to  be  run  twice  on  a  single  Sunday,  once 
at  11:05  a,m.  and  again  at  10:05  p.m.  The  licensee  contends  that  it  never 

received  any  response  to  this  offer  of  program  time.  The  licensee's 
responses  to  our  inquiries  do  not  indicate  that  KFRE  broadcast  any 
viewpoints  contrasting  those  contained  in  the  PG&E  nuclear  power 

spots.  * 17.  KFYV—lr\  its  December  23,  1974  response  to  our  November  22 
letter  of  inquiry,  Charles  R.  Scott,  licensee  of  Station  KFYV,  states 

that  all  six  of  the  PG&E  "nuclear  power"  spots  were  broadcast  over 
KFYV,  on  a  rotation  basis,  over  the  course  of  46  days  between  June 
10,  1974  through  August  3,  1974  during  various  periods  of  the  broad- 

cast day,  that  a  total  of  64  PG&E  "nuclear  power"  spots  were  broad- 
cast during  this  time  period,  and  that,  of  these  64  spots,  34  were  aired 

during  periods  of  maximum  audience  potential.  The  licensee  asserts 
that  each  of  the  PG&E  announcements  in  question  presented  a  view- 

point on  a  controversial  issue  of  public  importance,  viz.,  ".  .  .  the  dan- 
gers involved  in  the  construction  of  nuclear  power  plants."  The  li- 

censee claims  that  he  has  met  his  fairness  doctrine  obligations  with 
respect  to  this  issue  and  states: 

Pacific  Gas  and  Electric's  Diablo  Canyon  nuclear  plant  is  only  about  seven  miles 
from  Anxtyo  Grande,  and  all  during  the  last  three  years  KFYV,  through  its  regular 
news  programming,  has  broadcast  much  news  material  about  nuclear  power  plants, 
and  specifically  about  Diablo  Canyon  .  .  .  [W]e  had  carried  many,  many  news  stories, 

both  pro  and  con,  on  Diablo's  construction  that  would  meet  the  requirements  of  the Fairness  Doctrine. 

The  licensee  asserts  that  since  KFYV  does  not  retain  copies  of  news 
stories  for  a  great  length  of  time,  and  since  the  station  has  employed 
more  than  one  news  director  over  the  past  three  years,  the  exact 

•  However,  in  a  supplementary  pleading  dated  Aprfl  29,  1975,  the  licensee  claims  to  have  broadcast 
a  25-minute  program  on  which  the  topic  of  nuclear  waste  disposal  was  discussed.  It  is  asserted  that 
this  program  was  broad<iast  twice  on  Sunday,  March  9,  1975:  once  at  11:05  a.m.  and  again  at  10:05  p.m. 

The  program  featured  representatives  of  a  group  known  as  "Build  the  Earth";  the  licensee  asserts 
that  "(tjhe  group  is  neither  for  nor  against  nuclear  power  plants,"  but  that  it  does  advocate  safe 
disposal  of  nuclear  wastes.  The  pleading  does  not  indicate  whether  or  not  the  program  pre.sented  any 
viewpoints  opposed  to  the  development  and  use  of  nuclear  power. 
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dates,  times  and  content  of  any  particular  newscasts  treating  the  issue 

of  the  "dangers  involved  in  the  construction  of  nuclear  power  plants" cannot  be  ascertained.  However,  the  licensee  states  that  he  did  retain 
copies  of  two  news  stories  which  were  carried  on  the  Associated  Press 
wire  service  in  November  1974  and  which  the  licensee  claims  were 
broadcast  on  KFYV;  copies  of  the  two  news  items  were  attached  to 

the  licensee's  response  to  our  November  22  letter  of  inquiry.  The  two 
news  items,  which  were  carried  over  the  Associated  Press  facihties  on 
Friday,  November  22  and  Saturday,  November  23,  1974,  respectively, 
and  presumably  broadcast  on  those  dates,  as  well,  appear  to  be  differ- 

ent accounts  of  the  same  news  story,  viz.,  a  short  summary  of  the 
contrasting  views  of  the  former  Chairperson  of  the  Atomic  Energy 
Commission,  Dixy  Lee  Ray,  and  of  biologist  Dr.  Paul  Ehrlich,  on  the 
safety  of  nuclear  power  plants.  Each  of  these  two  reports  appears  to 
be  approximately  30  seconds  in  duration.  The  licensee  further  stated 
that,  while  he  was  unable  to  secure  from  the  Associated  Press  copies 
of  other  stories  on  nuclear  power  which  the  wire  service  had  carried, 
he  was  able  to  secure  the  assurance  of  the  Associated  Press  that  it  has, 
over  the  past  several  years,  carried  stories  on  the  construction  of 
nuclear  power  plants,  and  that,  in  doing  so,  it  has  reported  both  sides 
of  the  issue  of  the  possible  hazards  involved.  In  this  connection,  the 
licensee  submitted  a  copy  of  a  December  3, 1974  letter  to  him  from  the 
Assistant  Chief  of  the  Los  Angeles  Bureau  of  the  Associated  Press, 
wherein  such  assurances  were  given  to  the  licensee.  Also  submitted 

with  the  licensee's  response  to  our  November  22  inquiry  was  a.  copy  of 
a  news  story  which  the  licensee  claims  w^as  written  and  broadcast  by 
the  KFYV  news  department  in  August  1974.  This  news  story,  which 
appears  to  be  approximately  one  minute  in  duration,  summarizes  the 

complainants'  opposition  to  nuclear  power  plant  construction  and  to  the 
views  contained  in  the  PG&E  "nuclear  power"  spots  here  at  issue.  A 
transcript  of  this  news  story,  as  submitted  by  the  licensee  to  the  Com- 

mission, indicates  that  the  item  was  broadcast  on  August  20,  1974.  The 

licensee's  response  to  our  inquiry  provides  no  further  details  or  par- 
ticularized information  regarding  KFYV's  newscasts.  However,  the 

licensee  states  that,  to  the  best  of  his  knowledge,  KFYV  has  broadcast 
the  news  stories  on  nuclear  power  plant  construction  supplied  to  the 
station  by  the  Associated  Press,  and  that  the  station  has  given  the 
issue  coverage  at  the  hands  of  its  own  staff,  as  well 

18.  KJOY~ln  its  December  2,  1974  response  to  our  November  22, 
1974  letter  of  inquiry '  Joseph  Gamble  Stations,  Inc.,  licensee  of  Station 
KJOY,  states  that  all  six  of  the  PG&E  "nuclear  power"  spots  were 
broadcast  by  KJOY  on  a  rotation  basis  at  various  times  throughout  the 
broadcast  day  during  the  foUowing  periods:  July  8-July  12,  1974;  July 
15-July  19,  1974;  July  22-July  26,  1974;  and  July  29- August  2,  1974.  A 
total  of  49  such  spots  were  run  over  a  20-day  period,  and  of  these  49 
spots,  23  were  broadcast  during  periods  of  maximum  audience  poten- 

tial The  licensee  further  asserts  by  its  counsel  that,  in  its  judgment, 

each  of  the  PG&E  "nuclear  power"  spots  does  present  a  viewpoint  on 

'The  Commission  is  also  in  receipt  of  a  letter  from  the  licensee's  counsel  dated  September  27,  1974, 
which  was  Hied  in  response  to  the  complainants'  September  6,  1974  complaint.  The  licensee's  Decem- 

ber 2,  1974  response  to  our  November  22  letter  of  inquiry  incorporates  the  September  27  letter  by 
reference.  The  Commission  is  also  in  receipt  of  a  supplementary  reply  to  our  November  22  letter  of 
inquiry;  thia  reply  dated  January  27,  1974  was  filed  by  counsel  for  the  licensee. 

59  F.C.C.  2d 



1737 

504  Federal  Communications  Commission  Reports 

one  side  of  a  controversial  issue  of  public  importance.®  The  licensee 
claims,  however,  that  it  has  fulfilled  its  fairness  doctrine  obligations 

with  respect  to  the  issues  addressed  in  the  PG&E  "nuclear  power*' announcements.  In  this  connection,  the  licensee  claims  that  it  offered 

the  complainants  the  opportunity  to  appear  on  its  three-hour  "Hot 
Line"  program,  which  is  aired  on  Sunday  evenings  from  9:00  p.m.  to 
midnight,  for  presentation  of  the  complainants'  point  of  view  on  the 
nuclear  power  issue.  The  hcensee  claims  that  the  "Hot  Line"  program 
has  been  broadcast  on  KJOY  continuously  for  the  past  six  years,  that 
the  program  has  a  large  following  and  that  the  format  of  the  program 
provides  for  an  opening  statement,  approximately  five  minutes  in 
length,  followed  by  discussion  by  the  g^est  or  guests  with  the  moder- 

ator of  the  program,  and  that  this  discussion  is  then  followed  by  phone 
calls  that  are  taken  from  the  general  public.  The  licensee  claims  that 

its  offer  to  the  complainants  of  an  appearance  on  the  "Hot  Line"  pro- 
gram was  rejected  by  a  representative  oi  one  of  the  complainants  on 

the  ground  that  the  offer  of  time  was  "not  good  enough."  The  licensee 
further  claims  that  by  letter  dated  August  27,  1974  it  repeated  its  offer 

to  make  a  three-hour  "Hot  Line"  program  available  to  the  complain- 
ants and  that  it  requested  them  to  pick  an  alternative  date  during  the 

month  of  October.  The  licensee  states,  however,  that  it  never  received 
a  response  from  the  complainants  to  the  August  27  letter,  and  that 
once  it  recognized  that  its  offers  of  time  to  the  complainants  to  provide 
contrasting  points  of  view  on  the  nuclear  power  plant  issue  would  not 
be  accepted,  it  arranged  with  qualified  local  authorities  in  the  Stockton 

area  to  utilize  the  tlu-ee-hour  "Hot  Line"  program  of  October  20,  1974 
for  the  presentation  of  contrasting  points  of  view  on  the  nuclear  power 
issue.  The  licensee  contends  that  this  program  was,  in  fact,  broadcast 
as  planned  on  Sunday,  October  20,  1974,  and  that  the  broadcast  fea- 

tured spokespersons  opposed  to  proposed  nuclear  power  plant  con- 
struction in  California.  ̂   As  to  the  complainants'  claim  that  viewpoints 

contrasting  those  contained  in  the  PG&E  nuclear  power  an- 
nouncements should  have  been  presented  in  a  spot  announcement  for- 

mat rather  than  in  a  program  length  format,  the  licensee  asserts  that 
there  has  never  been  any  question  as  to  whether  it  would  present 

contrasting  viewpoints  to  those  contained  in  the  "nuclear  power"  an- 
nouncements, and  that  the  issue  here  is  whether  the  licensee  is  re- 

quired to  use  spot  announcements  as  the  exclusive  means  of  present- 
ing contrasting  points  of  view  to  those  contained  in  the  PG&E  spots. 

In  this  regard,  the  Licensee  contends  that  the  Commission  has  consis- 
tently recognized  that  the  licensee  has  the  exclusive  right  to  determine 

the  program  format  and  the  individual  spokesmen  for  the  presentation 
of  contrasting  points  of  view. 

19.  KMBY—ln  its  December  2,  1974  response  to  our  November  22 
letter  of  inquiry  *^  and  in  its  January  16,  1975  response  to  our  further 

*  See  Letter  of  January  27,  1975  from  licensee's  counsel 
•  In  a  supplementary  pleading  dated  April  17,  1975,  the  licensee,  by  its  counsel,  claims  that  KJOY 

broadcast  an  additional  three-hour  "Hot  Line"  program  on  Sunday,  April  13,  1975,  in  which  the 
nuclear  power  plant  issue  was  discussed.  This  program  was  to  have  featured  members  of  a  Stockton 

organization  called  "^omen  to  Women  Building  the  Earth  for  Children's  Sake."  It  was  further 
asserted  that  KJOY  planned  to  present  a  third  three-hour  "Hot  Line"  program  on  this  issue  on 
Sunday,  May  4,  1975;  the  featured  guests  were  to  have  been  spokesmen  supporting  nuclear  power 
plant  development,  including  a  representative  of  the  Pacific  Gas  and  Electric  Company. 

••>The  Commission  is  also  in  receipt  of  a  letter  dated  December  23,  1974,  from  counsel  for  the 
licensee;  this  letter  supplements  the  licensee's  December  2  response  to  Our  inquiry. 
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letter  of  inquiry  of  January  8,  1975,  West  Coast  Broadcasters,  Inc., 
licensee  of  Station  KMBY  asserts  that  all  six  of  the  PG&E  "nuclear 
power^'  spots  were  broadcast  on  that  station  on  a  rotation  basis  and  at 
various  time  throughout  the  broadcast  day  from  July  8  through  Au- 

gust 4,  1974.  A  totS  of  104  such  spots  were  run  over  a  28-day  period 
and,  of  these  104  spots,  28  were  broadcast  during  periods  of  maximum 
audience  potential.  The  licensee  further  asserts  that  although  it  did  not 
believe  at  the  time  the  PG&E  spots  were  broadcast  that  the  spots 

'touched  upon  an  ongoing  public  debate  in  its  own  immediate  service 
area,"  the  licensee  nonetheless  believed  that  since  the  spots  seemed  to 
"possibly  initiate  such  a  debate,"  the  station  did  consider  each  of  the 
rc&E  spots  to  have  presented  a  viewpoint  on  one  side  of  a  controver- 

sial issue  of  public  importance.  The  licensee  contends  that  it  has  ful- 
filled its  fairness  doctrine  obligations  with  respect  to  the  issues  pre- 

sented by  the  spots  by  offering  one  of  the  complainants.  Public  Media 
Center,  the  opportunity  to  appear  free  of  charge  on  six  5-minute  pro- 

grams in  which  that  group  could  present  its  viewpoints  on  the  nuclear 
power  issue.  The  program  time  which  the  licensee  claims  to  have  of- 

fered was  on  a  regularly  scheduled  daily  public  affairs  program  enti- 
tled "Report  to  the  People,"  which  is  aired  three  times  daily  with  two 

of  the  three  programs  scheduled  in  "drive  time."  The  licensee  further 
claims  that  it  never  received  a  firm  reply  to  this  offer  of  air  time,  and 
that,  accordingly,  on  October  11, 1974  it  telephoned  a  representative  of 
Public  Media  Center  to  reiterate  its  offer  of  air  time  and  to  offer  an 

additional  three  5-minute  programs  for  a  total  of  45  minutes  of  air  time 
in  which  to  present  views  opposed  to  nuclear  power  development,  pro- 

vided that  the  instant  complaint  was  withdrawn.  The  licensee  asserts 
that  although  a  representative  of  Public  Media  Center  promised  that  a 
response  would  be  provided  to  the  station  within  three  or  four  days  of 
the  date  of  the  offer  of  broadcast  time,  no  response  has  yet  been 
received  from  the  organization.  Moreover,  the  licensee  states  that  its 
offer  of  program  time  remains  current,  and  that  the  station  remains 
ready  and  w^illing  to  fulfill  its  commitment  of  program  time  to  the 
complainants.  Additionally,  it  is  asserted  by  the  licensee  that,  if  cir- 

cumstances should  develop  whereby  satisfactory  arncigements  cannot 
be  worked  out  with  the  conplainants,  it  intends  to  develop  alternative 
arrangements  for  additionjJ  programming  on  the  issues  addressed  in 
the  PG&E  spots.  The  licensee  claims  that  although  this  has  not  been 

done  to  date,  it  remains  the  licensee*s  hope  that  the  complainants  will 
ultimately  accept  its  offer  of  broadcast  time.  As  to  the  complainants' 
claim  that  only  the  spot  announcement  format  would  adequately  fulfill 

the  licensee's  fairness  doctrine  obligation  with  respect  to  the  issues 
presented  in  the  PG&E  spots,  the  licensee  states  that  under  longstand- 

ing interpretation  of  the  fairness  doctrine,  it  is  the  responsibility  of  the 
licensee  to  make  all  determinations  as  to  how  and  to  what  extent 

controversial  issues  are  covered,  as  to  what  viewpoints  should  be  pre- 
sented and  as  to  the  format  and  spokesmen  to  be  presented  on  any 

given  controversial  issue  of  public  importance. 
20.  KPAY—ln  its  December  2,  1974  response  to  our  November  22 

letter  of  inquiry  and  in  its  January  16,  1975  response  to  our  further 
letter  of  inquiry  of  January  8,  1975,  Richardson  Broadcasting  Co.,  li- 

censee of  Station  KPAY,  asserts  that  all  six  of  the  PG&E  "nuclear 
power"  spots  were  broadcast  on  that  station  on  a  rotation  basis  and  at 
various  times  throughout  the  day  on  the  following  dates:  July  8-11, 
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1974;  July  13,  1974;  July  15-July  20,  1974;  July  23-July  26,  1974;  and 
July  29-Aug^ast  2,  1974.  A  total  of  27  such  spots  were  run  over  a  20-day 
period,  and  of  these  27  spots  nine  were  broadcast  during  periods  of 
maximum  audience  potential.  The  licensee  further  asserts  that  it  did 

not  believe  that  any  of  the  PG&E  "nuclear  power"  spots  presented  a 
viewpoint  on  a  controversial  issue  of  importance,  viz.,  "the  question  of 
the  desirability  of  using  nuclear  energy  for  the  generation  of  electric 

power."  The  licensee  states,  however,  that,  since  "an  argument  could 
be  made  to  the  contrary,"  it  was,  nonetheless,  willing  to  present  view- 

points on  both  sides  of  the  question  of  whether  the  "use  of  nuclear 
energy  for  the  generation  of  electric  power  was  a  desirable  develop- 

ment." In  this  connection  the  licensee  claims  to  have  offered  the  com- 
plainants the  use  of  a  30-minute  discussion  program  to  be  aired  at  7:00 

a.nL  and  at  9:00  p.m.  on  a  single  Sunday  in  order  to  discuss  the  nega- 
tive aspects  of  nuclear  power.  This  program  was  to  have  been  aired  on 

Sunday,  October  20,  1974.  The  licensee  further  asserts  that  although 
the  complainants  failed  to  accept  this  offer  of  broadcast  time,  KPAY 
nonetheless  broadcast  the  30-minute  program  on  October  20  at  7  a.m. 
and  at  9  p.m.,  as  scheduled,  and  that  this  program  featured  two  spokes- 

men who  presented  viewpoints  contrasting  those  presented  in  the 

PG&E  **nuclear  power"  spots.  Moreover,  the;  licensee  asserts  that,  in 
its  opinion,  the  use  of  the  short  spot  announcement  format  would  not 
be  the  most  desirable  method  by  which  to  present  viewpoints  opposed 

to  nuclear  power,  since  such  short  announcements  would  be  "unable  to 
deal  with  the  subject  in  depth,"  and  since  "assertion  and  counter-asser- 

tion is  neither  a  debate  nor  does  it  shed  much  light." 
21.  KRED— In  its  December  2,  1974  response  to  our  November  22 

letter  of  inquiry',  Pauldon,  Inc.,  licensee  of  Station  KRED,  asserts  that 
all  6  of  the  PG&E  "nuclear  power"  spots  were  broadcast  on  that  sta- 

tion on  a  rotation  basis,  12  times  per  week  and  at  various  times 
throughout  the  broadcast  day  during  the  following  periods:  June  10-14, 
1974;  June  17-21,  1974;  June  24-28,  1974;  July  1-5,  1974;  July  8-12, 
1974;  July  15-19,  1974;  July  22-26,  1974;  and  July  29- August  2,  1974.  A 
total  of  96  such  spots  were  run  over  a  40-day  period,  and  of  these  96 
spots,  56  were  broadcast  during  periods  of  maximum  audience  poten- 

tial. The  licensee  further  asserts  that  none  of  the  PG&E  "nuclear 
power"  announcements  presented  viewpoints  on  one  side  of  a  contro- 

versial issue  of  pubHc  importance.  In  this  connection,  the  licensee 
claims  that  it  knows  of  no  public  controversy  in  its  service  area  regard- 

ing the  construction  of  nuclear  power  plants.  Indeed,  the  licensee 
claims  that  a  nearby  nuclear  power  plant  has  been  in  operation  in  the 

area  for  the  past  11  years;  that  this  nuclear  power  plant  is  "a  source  of 
local  pride";  that  the  Chamber  of  Commerce  of  Eureka  presently  in- 

cludes the  nuclear  power  plant  as  a  tourist  point  of  interest  and  that, 
according  to  local  government  and  power  company  officials,  there  are 
no  plans  to  build  or  enlarge  the  nuclear  capabilities  of  that  plant.  The 
licensee  states  that  since  it  did  not  believe  the  PG&E  announcements 
presented  viewpoints  on  any  side  of  a  controversial  issue  of  public 
importance,  it  has  not  presented  contrasting  viewpoints  on  the  issues 

which  the  complainants  claim  were  addressed  in  PB&E  "nuclear 
poweri*  spots.  Notwithstanding  the  foregoing,  the  licensee  claims  to 
have  offered  to  counsel  for  the  complainants  four  three-minute  pro- 
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grams  on  KRED  for  the  presentation  of  anti-nuclear  power  views,  but 
that  this  offer  was  rejected  as  failing  to  afford  a  reasonable  opportu- 

nity for  presentation  of  anti-nuclear  power  views.  The  licensee  further 
claims  that  its  offer  of  broadcast  time  remains  open. 

22.  KROY— In  its  December  3,  1974  response  to  our  November  22 
letter  of  inquiry  and  in  its  January  14,  1975  response  to  our  further 
letter  of  inquiry  of  January  8,  1975,  Sacramento  Broadcasters  Inc., 

licensee  of  Station  KROY,  asserts  that  all  six  of  the  PG&E  **nuclear 
power^  spots  were  broadcast  on  that  station  on  a  rotation  basis  and  at 
various  times  throughout  the  broadcast  day,  during  the  following  peri- 

ods: July  8-12,  1974;  July  15-19,  1974;  July  22-26,  1974;  and  July 
29- August  2,  1974.  A  total  of  72  such  spots  were  run  over  a  2Q-day 
period,  and  of  these  72  spots,  29  were  broadcast  during  "drive  periods 
of  maximum  audience  potential."  The  licensee  further  asserts  that  in 
its  judgment  each  of  the  PG&E  spots  in  question  does  present  a  view- 

point on  a  controversial  issue  of  public  importance.  The  licensee  claims, 
however,  that  it  has  met  its  fairness  doctrine  obligations  \\ath  respect 
to  the  issues  addressed  in  the  PG&E  announcements  by  broadcasting 
a  one-hour  call-in  program  on  Sunday,  October  6,  1974  from  10  p.m.  to 
11  p.m.  The  licensee  asserts  that  the  nuclear  power  issue  was  the  only 
topic  discussed  during  this  program,  that  the  moderator  of  the  pro- 

gram played  each  of  the  six  anti-nuclear  power  spot  announcements 
furnished  to  the  licensee  by  the  complainants,  and  that  listeners  were 
encouraged  to  caD  in  on  the  air  and  discuss  their  views  on  the  subject. 
The  licensee  avers  that  the  moderator  took  no  stand  at  all  on  the 
nuclear  power  issue,  and  that  after  every  second  or  third  caller,  the 

moderator  played  one  of  the  "anti-nuclear  power"  announcements  fur- 
nished by  the  complainants.  The  licensee  states  that  an  effort  was 

made  by  the  moderator  to  obtain  a  guest  speaker  in  support  of  com- 
plainants' point  of  view,  but  that  "no  one  was  willing  or  available  to  be 

present  at  the  time  of  the  broadcast." 
23.  KSM A— In  its  November  29, 1974  response  to  our  November  22, 

1974  letter  of  inquiry,  John  I.  Groom,  licensee  of  Station  KSMA,  as- 

serts that  all  six  of  the  PG&E  "nuclear  power"  spots  were  broadcast 
on  that  station  on  a  rotation  basis  and  at  various  times  throughout  the 
broadcast  day,  from  June  10  through  August  4,  1974.  A  total  of  160 
such  spots  were  run  over  a  56-day  period,  and,  of  these  160  spots,  74 
were  broadcast  during  periods  of  maximum  audience  potential.  The 
hcensee  further  asserts  that  in  his  judgment  none  of  the  PG&E  "nu- 

clear power"  spots  present  a  viewpoint  on  a  controversial  issue  of 
public  importance.  As  a  basis  for  the  foregoing  conclusion,  the  licensee 
claims  that  the  station  found  "no  evidence  in  its  area  of  the  existence 
of  a  significant  issue  of  a  controversial  nature  with  respect  to  the 
content  of  the  PG&E  spots."  Although  the  licensee  does  not  claim  to 
have  presented  viewpoints  contrasting  those  presented  in  the  PG&E 
"nuclear  power*'  spots,  it  states  that  as  a  matter  of  routine  practice, 
KSMA  carries  news  and  information  on  matters  involving  electrical 
power  that  come  from  the  news  wire  service  and  other  sources,  but 
that  the  station  does  not  keep  a  record  of  such  news  stories. 

24.  KSRO—ln  its  November  29,  1974  response  to  our  November  22, 
1974  letter  of  inquiry,  and  in  its  supplementary  response  of  January  30, 
1975,  Fmley  Broadcasting  Company,  licensee  of  Station  KSRO,  asserts 
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that  all  six  of  the  PG&E  **nuclear  power"  spots  were  broadcast  on  that 
station  on  a  rotation  basis  and  at  various  times  throughout  the  broad- 

cast day  during  the  following  periods;  June  10-29,  1974;  July  1-27, 
1974;  and  July  29-August  4,  1974.  A  total  of  146  such  spots  were  run 
over  a  54-day  period  and,  of  these  146  spots,  69  were  broadcast  during 
periods  of  maximum  audience  potential.  The  licensee  states  that  in  its 

judgment,  none  of  the  PG&E  "nuclear  power"  announcements  pre- 
sented viewpoints  on  a  controversial  issue  of  public  importance.  As  the 

basis  for  the  foregoing  conclusion,  the  licensee  claims  that  "there  was 
no  local  controversy  with  regard  to  nuclear  power  prior  to  broadcast  of 

the  announcements."  The  licensee  states,  however,  that  in  line  with  its 
long-established  policy  of  presenting  varied  viewpoints  in  its  program- 

ming, it  has  presented  several  programs  in  opposition  to  nuclear  en- 
ergy, citing  a  one-hour  program  broadcast  on  Sunday,  October  27,  1974 

at  6:05  p.m.  which  presented  both  proponents  and  opponents  of  nuclear 
power  development.  The  licensee  also  claims  that,  on  October  22,  1974, 

it  broadcast  two  3-1/2  minute  "Random  Sample"  programs  soliciting 
the  views  of  "persons-on-the-street";  however,  the  licensee  states  that 
"[ulnfortunately,  the  majority  of  those  intei-viewed  had  little  knowl- 

edge of  nuclear  power."  Additionally,  the  licensee  claims  to  have 
broadcast  a  total  of  16  one-minute  anti-nuc!ear  power  "free  speech" 
messages  over  the  course  of  11  different  days  and  that  of  these  16  one- 
minute  messages,  four  were  broadcast  in  periods  of  maximum  audience 
potential- 

25.  KUZZ~ln  its  December  6,  1974  response  to  our  November  22 
letter  of  inquiry,  Thunderbird  Broadcasting  Company,  licensee  of  Sta- 

tion KUZZ,  asserts  that  all  six  of  the  PG&E  "nuclear  power"  spots were  broadcast  on  that  station  on  a  rotation  basis  and  at  various  times 
throughout  the  broadcast  day  from  June  10  through  July  28,  1974.  A 
total  of  150  such  spots  were  run  over  a  49-day  period,  and  of  these  150 
spots,  63  were  broadcast  during  periods  of  maximum  audience  poten- 

tial. The  licensee  declares  that  in  its  judgment  none  of  the  PG&E 
announcements  in  question  presented  viewpoints  on  a  controversial 
issue  of  public  importance.  As  the  basis  for  this  conclusion,  the  licensee 
states  that  it  has  not  received  a  single  letter  or  request  for  air  time  to 
present  anti-nuclear  power  viewpoints  from  any  local  person  or  group 
in  its  service  area.  Moreover,  the  licensee  claims  that  "little  if  any 
attention  has  been  paid  to  the  issue  by  local  government  officials  and 

community  leaders  .  .  .  ,"  and  that  "the  local  media  have  carried  or 
printed  only  a  minimum  of  news  on  the  issue."  The  licensee  believes 
that,  in  view  of  the  foregoing,  there  is  only  a  **tenuous  relationship" 
between  the  texts  of  the  six  PG&E  "nuclear  power"  announcements 
and  any  controversial  issue  of  public  importance  and  that,  accordingly, 
the  fairness  doctrine  is  inapplicable  to  the  PG&E  announcements.  Al- 

though the  licensee  does  not  claim  to  have  presented  any  significant 
contrasting  viewpoints  on  the  issues  which  the  complainants  claimed 
were  addressed  in  the  PG&E  spots,  it  asserts  that  it  is  prepared  to 

make  available  to  the  complainants  "a  reasonable  amount  of  time"  in 
which  to  discuss  these  issues  ".  .  .  in  accordance  with  the  standards 
that  they  have  adopted  as  long  as  the  time  utilized  is  done  so  within 

our  current  Pubhc  Affairs  Programming  Policy."  The  licensee  states, 
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however,  that  insofar  as  broadcast  time  is  afforded  to  the  complainants 
4he  same  amount  will  be  accorded  Pacific  Gas  and  Electric."  " 

26.  KVON— In  its  December  2,  1974  response  to  our  November  22 
letter  of  inquiry  and  in  its  January  17,  1975  response  to  our  further 
letter  of  inquiry  of  January  9,  1975,  Young  Radio  Inc.,  licensee  of 

Station  KVON,  states  that  all  six  of  the  PG&E  "nuclear  power"'  spots were  broadcast  on  that  station  on  a  rotation  basis  and  at  various  times 
throughout  the  broadcast  day  from  July  8  through  August  4,  1974.  A 
total  of  94  such  spots  were  run  over  a  28-day  period,  and  of  these  94 
spots,  59  were  broadcast  during  periods  of  maximum  audience  poten- 

tial The  licensee  further  states  that  in  its  judgment  none  of  these 
spots  presents  a  viewpoint  on  one  side  of  a  controversial  issue  of  public 
importance.  In  this  connection,  the  licensee  claims  that  the  nuclear 
power  issue  did  not  arise  in  its  recent  ascertainment  survey  conducted 

m  connection  with  KVON's  recent  license  renewal  application.  The 
licensee  asserts,  however,  that  notwithstanding  the  foregoing,  it  has 
presented  significant  viewpoints  contrasting  those  contained  in  the 

PG&E  **nuclear  power**  spots  by  presenting  a  one-hour  public  affairs 
program  broadcast  from  5  to  6  p.m.  on  Saturday,  October  12,  1974;  this 
program  allegedly  featured  spokespersons  opposed  to  nuclear  power 
plants,  and,  according  to  the  licensee,  29  announcements  were  broad- 

cast in  advance  of  the  program  to  promote  it.  The  licensee  declares 
that  the  complainants  were  offered  the  opportunity  to  appear  on 

KVON*s  "Talk  Show";  the  licensee  alleges  that  although  the  complain- 
ants stated,  at  the  time  of  the  offer,  that  they  would  furnish  a  spokes- 

person to  appear  on  the  program,  nothing  further  has  been  heard  from 
the  complainants  on  this  subject.  In  addition,  the  licensee  claims  to 
have  broadcast  two  news  stories  in  July  1974  which  reported  the  com- 
Elainants*  opposition  to  the  PG&E  "nuclear  power"  spot  campaign.  The 
censee  alleges  that  one  of  these  news  stories  was  carried  in  each  of 

KVON's  major  newscasts  of  the  day  (i.e.,  7  a.m.,  8  a.m.,  12  noon,  5  p.nL 
and  6  pjn.). 

Reply  of  Complainants 
27.  On  March  31,  1975,  the  complainants  filed  their  reply  to  the 

responses  of  the  several  licensees  to  our  November  22,  1974  letter  of 
inquiry,  and  to  the  responses  of  the  several  further  letters  of  inquiry 
referred  to  supra.  The  complainants  contend  that  the  respective  licens- 

ees of  Stations  KFRE,  KSRO,  KVON,  KUZZ,  KSMA  and  KRED  have 

unreasonably  concluded  that  the  PG&E  "nuclear  power"  spots  did  not 
present  viewpoints  on  a  controversial  issue  of  public  importance.  In 
this  connection,  the  complainants  contend  that  **the  record  in  this  case 
establishes  without  a  doubt  that  there  is  substantial  disagreement  on 
a  state  and  national  level  over  the  safety,  environmental,  economic  and 
insurance-related  aspects  of  nuclear  power  plants";  and  that  the  ques- 

"  In  a  supplementary  pleading  dated  April  28,  1975,  the  licensee  states  that  an  8-hour  public  forum 
on  the  topic  of  nuclear  energy  was  recently  held  in  the  sUtion's  service  area,  that  KUZZ  recorded 
the  event  in  iU  entirety,  and  that  the  entire  8-hour  recording  will  be  broadcast  as  part  of  KUZZ's 
public  affairs  programming.  Additionally,  the  licensee  claims  that  it  is  now  in  the  process  of  editing 
the  recording  to  produce  30-  and  60-second  public  service  announcements  from  the  comments  of 
various  speakers  on  both  sides  of  the  nuclear  power  plant  issue.  The  licensee  asserts  that,  once  these 
public  service  announcements  are  produced,  they  will  be  broadcast  at  "various  times  of  the  day;"  the 
specific  broadcast  times  contemplated  were  not  specified,  however. 
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tion  of  whether  the  implementation  of  nuclear  power  is  desirable  is  a 
controversial  issue  of  public  importance  on  a  state-wide  level  in  Cali- 

fornia as  well  as  national  level.  The  complainants  reiterate  their  con- 
tention that  the  PG&E  '^nuclear  power**  spots  were  broadcast  at  a  time 

when  Californians  were  being  asked  to  sign  initiative  petitions  in  favor 
of  holding  a  referendum  on  the  construction  and  use  of  nuclear  power 
plants  in  California.  Moreover,  the  complainants  allege  that  the  PG&E 
advertising  efforts  to  encourage  Californians  to  affu-matively  support 
increased  and  rapid  construction  of  nuclear  power  plants  "vitally  affect 
the  health  and  welfare  of  all  citizens  of  the  state,"  and  that  conse- 

quently the  PG&E  spot  campaign  inherently  addresses  a  controversial 
issue  of  public  importance  in  every  California  community.  In  further 
support  of  their  contention  that  efforts  to  eliminate  or  delay  construc- 

tion of  the  nuclear  power  plants  are  bound  to  have  a  significant  impact 
on  the  society  and  the  community  at  large,  the  complainants  contend 
that  PG&E  customers  would  likely  pay  Jii?her  utility  rates  if  more 
nuclear  power  plants  were  built. 

28.  In  support  of  their  contention  that  the  nuclear  power  issue  is  a 
controversial  issue  of  public  importance  in  the  national  arena,  the  com- 

plainants refer  to  recent  legislative  efforts  designed  to  impose  limita- 
tions on  the  expansion  of  nuclear  power  plants.  In  this  connection,  the 

complainants  cite  proposals  made  by  sevei'al  Congressmen  for  a  mora- 
torium on  nuclear  power  plants  and  make  reference  to  Congressional 

debate  on  a  bill  to  extend  for  five  years  the  Price- Anderson  Act. '^ 
Apart  from  legislative  efforts  cited  by  the  complainants,  reference  is 
also  made  to  the  efforts  of  various  other  individuals  and  groups  seek- 

ing to  impose  limitations  on  the  unbounded  expansion  of  nuclear 

power.  In  sum,  the  complainants  conclude  that  "this  record  reveals 
that  there  was  and  is  a  fierce  national  controversy  surrounding  the 
matter  of  rapid  construction  of  nuclear  power  plants  and  use  of  nuclear 

power." 29.  The  complainants  contend  that  the  actions  of  each  of  the  subject 
licensees  are  unreasonable,  and  that  each  of  the  licensees  has  failed  to 

afford  a  reasonable  opportunity  for  presentation  of  "anti-nuclear 
power*'  views,  since  each  of  the  respective  licensees  has  engaged  in 
some  or  all  of  the  following  actions: 

A-  The  licensee  has  afforded  a  significant  amount  of  time  with 
maximum  audience  potential  for  the  presentation  of  view- 

points advocating  implementation  of  nuclear  power,  but  has 
failed  to  similarly  afford  a  reasonable  amount  of  time  with 
maximum  audience  potential  for  the  presentation  of  anti-nu- 

clear power  viewpoints. 
B.  The  frequency  with  which  the  licensee  broadcast  pro-nuclear 

power  viewpoints  was  unreasonably  greater  than  the  fre- 

»*  H.R.  15323,  93d  Cong^  2d  S«S8.  (1974).  The  complainants  claim  that,  ".  .  .  although  one  PG&E  ad 
claims  that  'nuclear  power  plants  are  insurable,'  Congress  was  debating  H.R.  15323  to  extend  for  5 
years  the  Price-Anderson  Act  which  severely  limits  the  liability  imposed  on  nuclear  power  plants  in 
case  of  accident,  because  otherwise  sufficient  insurance  could  not  have  been  obtained  .  .  .  H.R.  15323 
was  passed  by  the  House  of  Representatives  on  July  10,  1974  and  by  the  Senate  on  August  8,  1974. 
It  was  vetoed  by  President  Ford  on  October  11,  1974  becau.se  of  the  presence  of  the  Nelson  Amend- 

ment which  postponed  the  new  law's  effective  date  until  Congress  could  evaluate  the  dangers  posed 
by  nuclear  power."  See  footnote  3  and  accompanying  text,  supra. 
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quency  with  which  anti-nuclear  power  programming  was  pre- sentei 
C.  The  total  amount  of  broadcast  time  devoted  by  the  licensee  to 

viewpoints  advocating  nuclear  power  was  unreasonably 
greater  than  the  total  amount  of  time  afforded  to  presentation 
of  viewpoints  in  opposition  to  nuclear  power  development. 

D.  The  licensee  has  presented  pro-nuclear  power  viewpoints  dur- 
ing the  course  oi,  and  interspersed  with,  entertainment  pro- 

gramming, but  has  failed  to  similarly  present  anti-nuclear 
power  viewpoints  in  the  midst  of  entertainment  progranmiing 
and  has,  instead,  confined  the  presentation  of  such  views  to 
non-entertainment  programming,  such  that  anti-nuclear  power 
viewpoints  reached  smaller  audiences  than  did  pro-nuclear 
power  viewpoints. 

E.  The  licensee  has  presented  pro-nuclear  power  viewpoints  on  a 
regular,  continual  basis,  over  the  course  of  several  weeks  or 
months,  but  has  failed  to  afford  reasonably  similar  broadcast 
treatment  to  anti-nuclear  power  viewpoints. 

F.  The  licensee  has  broadcast  pro-nuclear  power  viewpoints  in 
the  context  of  presentations  which  present  only  pro-nuclear 
power  views,  but  has  broadcast  anti-nuclear  power  viewpoints 
in  ".  .  .  less  effective  two-sided  presentations,  such  as  talk 
shows,  call-in  shows,  etc" 

G.  The  licensee  has  presented  pro-nuclear  power  viewpoints  in 
the  format  of  brief  announcements  of  60-seconds  duration  in- 

terspersed throughout  other  non-public  affairs-oriented  pro- 
gramming, but  has  failed  to  afford  similar  treatment  to  anti- 

nuclear  power  viewpoints  and  has,  instead,  presented  the 
viewpoints  of  nuclear  power  opponents  exclusively  in  the  for- 

mat of  ".  .  .  longer-length  public  affairs-type  programs  which 
most  persons  either  turn  off,  find  less  persuasive,  or  find  dif- 

ficult to  follow." 
H.  The  licensee  presented  identical  pro-nuclear  power  slogans 

and  themes  ̂ ^  on  a  continual  and  repetitive  basis,  but  failed  to 
give  anti-nuclear  power  slogans  and  themes  some  reasonable 
repetition  in  comparison  with  the  degree  of  repetition  af- 

forded to  pro-nuclear  power  slogans  and  themes. 
I.  The  licensee  presented  pro-nuclear  power  viewpoints  at  var- 

ious times  throughout  the  broadcast  day  and  primarily  on 
weekdays,  but  presented  anti-nuclear  power  viewpoints  pri- 

marily on  weekends  during  late-evening  periods,  with  the  re- 
sult that  anti-nuclear  power  viewpoints  were  presented  to  dif- 

ferent listening  audiences  from  those  hearing  the  pro-nuclear 
power  viewpoints. 

J.  The  licensee  has  broadcast  pro-nuclear  power  viewpoints  in 
the  context  of  professionally-prepared  presentations  produced 
under  the  direction  and  control  of  nuclear  power  proponents, 

^  "E.g,  complainanU  assert  that  each  of  the  PG&E  "nuclear  power"  spots  contained  the  slogan 
"Nuclear  energy.  It  isn't  the  power  source  of  the  future.  It's  the  solution  to  the  electrical  energy 
problem  now  .  . .  ,"  and  that  each  such  spot  repeated  the  theme  that  "Nuclear  power  plants  are  safe. 
They're  also  practical,  economical  and  environmentally  clean." 
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but  has  presented  the  viewpoints  of  opponents  of  nuclear 
power  in  the  context  of  less  persuasive  and  less  effective  news 
and  public  affairs  programming. 

30.  The  complainants  assert  that,  while  there  is  no  scientific  formula 
of  reasonableness  to  be  applied  in  determining  whether  a  licensee  has 
complied  with  the  fairness  doctrine,  the  foregoing  considerations  high- 

light the  signposts  of  reasonableness.  In  any  event,  the  complainants 
assert,  the  Commission  must  take  account  of  the  Congressional  man- 

date in  the  National  Environmental  Policy  Act  of  1969  (NEPA),  42 
U.S.C.  §  4321  et  seq.,  in  interpreting  the  fairness  doctrine.  The  com- 

plainants contend  that,  since  the  NEPA  provides  that,  "...  to  the 
fullest  extent  possible  .  .  .  the  policies,  regulations  and  public  laws  of 
the  United  States  shaU  be  interpreted  and  administered  in  accordance 

with  the  policies  set  forth  in  this  Act . . . ,"  42  U.S.C.  §  4332,  a  "stricter 
standard  of  reasonableness"  should  be  applied  by  the  Commission  in 
assessing  the  conduct  of  the  subject  licensees.  The  complainants  claim, 

however,  that,  whether  a  "traditional"  reasonableness  test  is  used  or  a 
stricter  standard  is  adopted  under  compulsion  of  the  NEPA,  the  ac- 

tions of  each  of  the  subject  licensees  is  unreasonable. 

DiscTission 

31.  The  fairness  doctrine  obligates  a  broadcaster  presenting  one  side 
of  a  controversial  issue  of  public  importance  to  afford  a  reasonable 
opportunity  in  his  overall  programmmg  for  the  presentation  of  con- 

trasting viewpoints  on  that  issue.  We  have  further  defined  this  obliga- 
tion as  follows: 

.  .  .  [T]he  licensee,  in  applying  the  fairness  doctrine,  is  called  upon  to  make  reason- 
able judgments  in  good  faith  on  the  facts  of  each  situation — as  to  whether  a  contro- 

versial issue  of  public  importance  is  involved,  as  to  what  viewpoints  have  been  or 
should  be  presented,  as  to  the  format  and  spokesmen  to  present  the  viewpoints,  and 
all  the  other  facets  of  such  programming.  Applicability  of  the  Fairness  Doctrine  in 
the  Handling  of  Controversial  Issues  of  Public  Irr.p(yrtance,  40  FCC  598,  599  (1964). 

Both  the  Commission  and  the  courts  have  held  that  on  a  complaint 
under  the  fairness  doctrine,  the  burden  is  on  the  complainant  to  spec- 

ify the  particular  issue  involved  and  to  substantiate  its  controversiality 
and  public  importance,  and  also  to  show  that  particular  broadcast  ma- 

terial has  presented  one  side  of  that  issue  and  that  the  licensee  has  not 
afforded  a  reasonable  opportunity  in  its  overall  programming  for  the 
presentation  of  contrasting  views.  See  Fairness  Report,  48  FCC  2d  1, 
19-20  (1974);  Allen  C.  Phelps,  21  FCC  2d  12  (1969);  Healey  v.  FCC,  460 
F.2d  917  (D.C.  Cir.  1972);  Green  v.  FCC,  447  F.2d  323  (D.C.  Cir.  1971). 
Should  the  licensee  reach  conclusions  as  to  these  matters  which  differ 
from  those  reached  by  the  complainant,  the  Commission  will  review 

the  licensee's  judgments  only  to  determine  whether  the  licensee  can  be 
said  to  have  acted  reasonably  and  in  good  faith  under  all  the  facts  and 
circumstances  presented.  See  Applicability  of  the  Fairness  Doctrine  in 
the  Handling  of  Controversial  Issues  of  Public  Importance,  supra,  40 
FCC  at  599.  See  generally  Fairness  Report,  supra. 

32.  With  regard  to  the  applicability  of  the  fairness  doctrine  to  the 
broadcast  of  paid  spot  announcements,  we  have  stated  that,  although 

"...  we  do  not  believe  that  the  usual  product  commercial  can  realisti- 
cally be  said  to  inform  the  public  on  any  side  of  a  controversial  issue 

of  public  importance  .  .  .  ,  we  will  apply  the  fairness  doctrine  ...  to 
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those  'commercials'  which  are  devoted  in  an  obvious  and  meaningful 
way  to  the  discussion  of  public  issues."  Fairness  Report,  supra,  48 FCC  2d  at  26. 

33.  With  the  foregoing  principles  in  mind,  the  preliminary  issue  be- 
fore us  is  the  reasonableness  of  the  determination  reached  by  the 

licensees  of  Stations  KFRE,  KPAY,  KRED,  KSMA,  KSRO,  KUZZ  and 

KVON  that  none  of  the  PG&E  "nuclear  power"  spots  presented  a 
viewpoint  on  one  side  of  any  controversial  issue  of  public  importance. 

34.  The  complainants  here  contend  that  each  of  the  six  PG&E  "nu- 
clear power"  spots  presented  a  viewpoint  on  one  side  of  the  issue  of 

the  desirability  of  the  immediate  construction  of  nuclear  power  plants 
and  use  of  nuclear  power  by  presenting  a  viewpoint  on  one  side  of  the 
inter-related  issues  of  the  safety,  environmental  cleanliness,  insurabil- 

ity and  economic  soundness  of  nuclear  power  plants.  The  complainants 
have  presented  a  significant  amount  of  information  in  support  of  their 
contentions  that  the  foregoing  issues  constitute  controversial  issues  of 
public  importance  and  that  each  of  the  PG&E  announcements  in  ques- 

tion addressed  these  issues  in  an  "obvious  and  meaningful"  manner. 
See  paragraphs  2,  3  and  27,  supra.  See  also  footnote  13,  supra;  Appen- 

dix I,  infra. 
35.  In  response  to  the  significant  information  presented  by  the  com- 

plainants, KFRE  states,  as  the  basis  for  its  conclusion  that  none  of  the 

PG&E  "nuclear  power**  spots  addressed  a  controversial  issue  of  public 
importance,  that  the  assertions  contained  in  those  announcements  are 
"accurate  and  undebatable."  KPAY  asserts  that  no  controversial  issue 
of  public  importance  was  addressed  but  presents  no  reasons  support- 

ing this  conclusion.  As  the  basis  for  its  conclusion  that  the  PG&E 
announcements  failed  to  present  viewpoints  on  a  controversial  issue  of 
public  importance,  KRED  states  that  it  knows  of  no  public  controversy 
in  its  service  area  regarding  the  construction  of  nuclear  power  plants. 
Similar  reasons  are  offered  by  KSMA  and  KSRO.  Also,  KUZZ  states 
that  it  has  received  no  letters  or  requests  for  air  time,  to  present 
viewpoints  opposed  to  nuclear  power,  from  any  local  person  or  group 

in  its  service  area.  KUZZ  also  claims  that  ". . .  little  if  any  attention  has 
been  paid  to  the  issue  by  local  government  officials  and  community 

leaders  .  .  .  ,"  that  [t]be  local  media  have  carried  or  printed  only  a 
minimum  of  news  on  tlie  issue  . . . ,"  and  that  the  nuclear  power  issue 
is  not  the  subject  of  any  ongoing  debate.  Similarly,  the  licensee  of 
KVON  asserts  that  the  nuclear  power  issue  ". . .  never  arose  either  in 
recent  ascertainment  probings  ...  or  in  the  continuing  dialogue  which 

. . .  [the  licensee] . . .  m  aintains  with  commum'ty  leaders  and  the  public. 
36.  It  is  clear  that  each  of  the  PG&E  "nuclear  power"  an- 

nouncements directly  addressed  the  issue  of  the  desirability  of  the 
immediate  implementation  of  nuclear  power  and  addressed  the  interre- 

lated issues  of  the  safety  and  environmental  cleanliness  of  nuclear 
power.  Thus,  each  of  the  six  announcements  in  question  contains  the 

following  claim:  "Nuclear  power.  It  isn't  the  power  source  of  the  fu- 
ture. It's  the  solution  to  the  electrical  energy  problem  now."  [Emphasis in  original.]  Moreover,  each  of  the  six  announcements  contained  the 

assertions  that  nuclear  power  is  safe  and  environmentaDy  clean.  See 
Appendix  I.  Additionally,  announcement  A-1  (see  Appendix  I)  contains 
the  claim  that  "[t]he  safety  record  of  commercial  nuclear  power  plants 
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is  unmatched  in  industrial  history.  There  has  never  been  a  nuclear 

caused  death  .  .  .  not  even  a  sigriificant  injury."  As  to  the  issue  of 
environmental  cleanliness,  announcement  A-2  (see  Appendix  I)  con- 

tains the  following  statements: 

Nuclear  power  generation  is  clean  .  .  .  Moreover,  the  warm  water  discharged  from 

a  nuclear  plant's  condenser  cooling  system  does  no  significant  harm  to  marine  life. 

Announcement  A-6  (see  Appendix  I)  addresses  the  issue  of  the  insur- 
ability of  nuclear  power  plants  by  containing  the  claim  that  "[njuclear 

power  plants  are  insurable."  [Emphasis  in  original]  Announcement 
A-4  (see  Appendix  I)  addresses  the  issue  of  the  desirability  of  the 
inunediate  construction  of  nuclear  power  plants  by  containing  the  fol- 

lowing assertions: 

This  year  alone,  in  order  to  meet  our  customers'  needs,  PG&E  will  have  to  buy  20 
million  barrels  of  oil  And  as  your  needs  grow,  so  will  our  costs  .  .  .  and,  ultimately, 

your  costs.  Unless  .  .  .  we're  able  to  build  more  nuclear  power  plants.  [Emphasis  in 
original.] 

Indeed,  in  light  of  the  uncontroverted  information  and  argument  pre- 
sented by  the  complainants,  "•  it  appears  that  the  arguments  and  view- 
points expressed  in  the  PG&E  announcements  in  question  regarding 

the  safety  and  environmental  cleanliness  of  nuclear  power  ".  .  .  closely 
parallel  the  major  arguments  advanced  by  partisans  on  one  side  . . ."  of 
the  issue  of  the  desirability  of  the  immediate  development  and  use  of 
nuclear  power  and  nuclear  power  plants,  fairness  Report^  supra,  48 
FCC  2d  at  24.  Accordingly,  it  could  not  reasonably  be  concluded  that 
each  of  the  PG&E  announcements  in  question  did  not  present  a  view- 

point on  one  side  of  this  issue. 
37.  The  question  which  remains,  then,  is  whether  this  issue  and  the 

interrelated  issues  of  the  safety  and  environmental  cleanliness  of  nu- 
clear power  and  of  the  insurability  of  nuclear  power  plants  may  rea- 

sonably be  considered  not  to  be  controversial  issues  of  public  impor- 
tance. The  complainants  have  submitted  uncontested  information 

showing  that  the  resolution  of  these  issues  involves  the  exercise  of  the 
sort  of  social  choice  the  outcome  of  which  is  Ukely  to  have  substantial 

impact  on  the  public  at  large.  ̂ ^  Thus,  if,  in  fact,  nuclear  power  plants 
were  not  safe,  not  environmentally  clean,  or  not  insurable  against  nu- 

clear reactor  accident  claims,  social  choice  to  proceed,  nonetheless,  with 
immediate  resort  to  nuclear  power  and  immediate  construction  of  nu- 

clear power  plants  would  necessarily  have  significant  implications  for 
the  future  of  our  society  as  a  whole.  Where  the  impact  that  an  issue  is 
likely  to  have  on  the  community  at  large  is  so  substantial,  it  could  not 
be  reasonably  concluded  that  the  issue  is  not  one  of  public  importance. 
See  Fairness  Report,  supra,  48  FCC  2d  at  12.  As  to  the  controversial- 
ity  of  the  issues  addressed  in  the  PG&E  "nuclear  power"  an- 

nouncements, the  complainants  have  presented  uncontroverted  infor- 
mation demonstrating  that,  at  the  time  of  the  broadcast  of  these 

announcements  during  the  summer  months  of  1974,  the  question  of 
desirability  of  the  rapid  construction  of  nuclear  power  plants  and  use 
of  nuclear  power  was  the  subject  of  vigorous  deoate  between  signifi- 

cant environmental  and  citizens  groups — such  as  the  Sierra  Club, 

"See  paragraph  3,  supra. 
'*Se€  paragraph  27,  aupra. 
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Friends  of  the  Earth  and  others— on  the  one  hand,  and  industry 
groups— such  as  PG&E  and  other  public  utility  companies,  the  Ameri- 

can Nuclear  Society,  and  others— on  the  other  hand/^  Moreover,  the 
complainants  have  submitted  uncontested  information  that,  at  the  time 

of  the  broadcast  of  the  PG&E  "nuclear  power"  spots  during  the  sum- 
mer of  1974,  there  was  an  effort  underway  in  California  to  have  the 

nuclear  power  issue  put  to  the  voters  in  a  state-wide  referendum: 
Calif omians  were  being  asked  to  sign  petitions  in  support  of  placing 
before  the  voters  an  initiative  which,  if  adopted,  would  impose  restric- 

tions on  construction  and  operation  of  nuclear  power  plants.  ̂ '  Addi- 
tionally, the  complainants  have  submitted  uncontested  information  in- 
dicating that,  at  the  time  of  the  broadcast  of  the  PG&E  "nuclear 

power"  spots,  Congress,  itself,  was  concerned  with  the  safety  and  in- 
surability of  nuclear  power  plants.  ̂ ®  Thus,  it  appears  that  there  was 

"vigorous  debate"  on  the  issues  addressed  by  the  PG&E  "nuclear 
power"  announcements— both  on  a  national  basis  and  in  California— 
with  "substantial  elements  of  the  community  in  opposition  to  one  an- 

other." Fairness  Report,  supra,  48  FCC  2d  at  12.  Under  such  circum- 
stances, we  are  unable  to  view  as  reasonable  the  conclusion  that  the 

issues  addressed  in  the  PG&E  announcements  were  not  controversial 
38.  In  light  of  the  foregoing,  including  our  review  of  the  texts  of  the 

PG&E  announcements  in  question,  the  complainants*  arguments  with 
respect  thereto,  and  the  contentions  of  the  respective  licensees,  we 
cannot  find  to  be  reasonable  the  judgment  reached  by  the  respective 
Hcensees  of  stations  KFRE,  KPAY,  KRED,  KSMA,  KSRO,  KUZZ  and 
KVON  that  none  of  the  PG&E  announcements  presented  a  viewpoint 
on  any  controversial  issue  of  public  importance.  The  merely  conclusory 
statements,  made  by  several  licensees,  ̂ ^  that  the  assertions  contained 
in  the  announcements  are  "accurate  and  undebatable,"  or  that  there  is 
no  known  controversy  or  ongoing  public  debate  over  the  issues  pre- 

sented in  the  announcements,  are  not,  in  light  of  the  discussion  at 
paragraph  37,  supra,  reasonable  bases  on  which  to  rest  a  conclusion 
that  no  controversial  issue  of  public  importance  had  been  presented. 
Moreover,  the  claim  made  here  by  KVON  that  the  nuclear  power  issue 
did  not  arise  during  recent  ascertainment  surveys  or  in  dialogue  with 
community  leaders,  is  similarly  not  a  reasonable  basis  upon  which  to 
rest  a  conclusion  that  the  issues  addressed  in  the  PG&E  an- 

nouncements wei-e  not  controversial  issues  of  public  importance.  The 
matters  cited  by  a  licensee  in  its  ascertainment  survey  as  the  prob- 

'6  Complaint  of  September  6,  1974  nx.  Appendix  B. 
"  The  initiative  measure,  if  approved  by  the  voters,  would  effect  a  statutory  amendment  to  the 

California  Government  Code  by  adding,  as  Title  1£  of  that  Code,  the  Land  Use  and  Nuclear  Power 
Liability  and  Safegfuards  Act.  The  title  and  summary  of  this  initiative  statutory  amendment,  as 
prepared  by  the  Office  of  the  Attorney  General  of  California,  reads  as  follows: 

-NUCLEAR  POWER  PLANTS.  INITIATIVE.  After  one  year,  prohibits  nuclear  power  plant 
construction  and  prohibits  operation  of  existing  plants  at  more  than  60%  of  original  licensed  core 
power  level  unless  federal  liability  limits  are  removed.  After  five  years,  requires  derating  of 
existing  plants  109b  annually  unless  Legislature,  by  two-thirds  vote,  has  confirmed  effectiveness 
of  safety  systems  and  waste  disposal  methods.  Permits  small-scale  medical  or  experimental 
nuclear  reactors.  Appropriates  $800,000  for  expenses  of  fifteen-person  advisory  group  and  for 
legislative  hearings.  If  the  proposed  initiative  is  adopted,  undefined  additional  financing  from 
flUte  sources  will  be  required  in  the  amount  of  at  least  $800,000.  However,  if  this  initiative 
should  restrict  the  operation  of  existing  nuclear  power  plants,  and  the  courts  should  uphold  such 

action,  there  is  a  potential  for  substantial  state  damage  claims  from  the  owners  of  the  planU." See  par.  39,  infra. 

'«  See  footnote  «  supra,  and  accompanying  text.  See  also  paragraph  3,  supra. 
'»  See  discussion  at  paragraph  35,  aupm. 
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lems,  needs  and  interests  of  the  residents  of  the  community  which  it 
serves  do  not  necessarily  correspond  to  local,  state-wide  or  nationwide 
controversial  issues  of  public  importance.  Moreover,  not  even  the  most 
thorough  of  ascertainment  methods  would  guarantee  that  the  licensee 
would  identify  all  those  issues  which  are  matters  of  controversy  and 
public  importance.  See  generally  Ascertainment  of  Community  Prob- 

lems by  Broadcast  Applicants,   FCC  2d   ,  FCC  75-1361  (Janu- 
ary 7,  1976);  Primer  on  AsceTininment  of  Ccnnmunity  Problems  by 

Broadcast  Applicants,  27  FCC  2d  650  (1971). 
39.  From  all  the  information  presently  before  us,  it  appears  that  the 

issues  addressed  in  the  PG&E  "nuclear  power*'  spots  were  not  only 
controversial  and  of  public  importance  at  the  time  of  broadcast  during 
the  summer  of  1974,  but  also  that  these  issues  currently  constitute 
controversial  issues  of  public  importance,  as  well.  Thus,  the  petition 

drive  to  have  the  nuclear  power  issue  put  to  California's  voters,  which 
failed  in  1974  to  gain  a  sufficient  number  of  signatures  to  qualify  for 

a  place  on  the  ballot,  ̂   met  with  success  on  May  5,  1975.  On  that  date 
the  Office  of  the  Secretary  of  State  of  California  certified  that  the 
requisite  312,404  signatures  had  been  gathered  within  the  prescribed 
time  period,  and  that,  accordingly,  the  initiative  measure — which 
would,  if  adopted,  impose  restrictions  on  construction  and  operation  of 
nuclear  power  plants— qualified  for  a  place  on  the  ballot  and  will  be 
submitted  to  the  voters  of  California  on  June  8,  1976.  We  have  recog- 

nized that 

[t]he  existence  of  an  issue  on  which  the  community  is  asked  to  vote  must  be  pre- 
sumed to  be  a  controversial  issue  of  public  importance,  absent  unusual  circum- 

stances. ...  It  is  precisely  within  the  context  of  an  election  that  the  fairness  doctrine 
can  be  best  utilized  to  inform  the  public  of  the  existence  of  and  basis  for  contrasting 
viewpoints  on  an  issue  about  which  there  must  be  a  public  resolution  through  the 
election  process.  Fairness  Report,  supra,  48  FCC  2d  at  32,  footnote  31. 

Moreover,  at  the  national  level,  legislation  has  been  introduced  in  the 
present  Congress  which  parallels  the  provisions  of  H.R.  15323,  93d 

Cong.,  2d  Sess.  (1974),  which  met  with  a  Presidential  veto.^^  This  leg- 
islation, H.R.  8631,  94th  Cong.,  1st  Sess.  (1975),  was  introduced  by 

Representative  Price  on  July  14,  1975,  and  hearings  on  the  bill  before 
the  Joint  Committee  on  Atomic  Energy  commenced  on  September  23, 
1975.  In  sum,  the  public  controversy  concerning  the  nuclear  power 
issue  continues  to  exist. 

40.  In  light  of  our  determination  that  the  licensees  of  stations 
KFRE,  KPAY,  KRED,  KSMA,  KSRO,  KUZZ  and  KVON  have  been 
unreasonable  in  concluding  that  the  PG&E  announcements  in  question 
failed  to  address  a  controversial  issue  of  public  importance,  and  in  view 
of  the  fact  that  each  of  the  remaining  subject  licensees  has  concluded 
that  each  of  the  announcements  addressed  such  an  issue,  or  issues,  it 
is  evident  that  the  broadcast  of  the  announcements  gave  rise  to  a 
fairness  doctrine  obligation  to  afford  a  reasonable  opportunity  for  pre- 

sentation of  viewpoints  contrasting  those  contained  in  the  PG&E  an- 
nouncements. See  generally  Fairness  Report,  supra.  The  issue  now 

*  See  footnote  17,  nupra,  and  accompanying  text. 
*'  See  footnote    '2^  supm,  and  accompanying  text. 
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before  us  is  whether  each  of  the  subject  licensees  has  fulfilled  this 
obligation. 

41.  Preliminarily,  we  reject  the  complainants*  contention  that,  by 
virtue  of  the  National  Environmental  Policy  Act  of  1969  (NEPA),  42 

U.S.C.  §  4321  et  seq.,  a  "stricter  standard  of  reasonableness"  should  be 
applied  by  the  Commission  in  assessing  the  conduct  of  the  subject 
licensees.  See  paragraph  30,  supra.  We  have  noted  that  the 

.  .  .  limitations  placed  on  the  scope  of  the  Commission  review  of  a  licensee's  pro- 
gramming as  a  result  of  a  fairness  doctrine  complaint  result  from  the  "essential 

considerations  of  national  policy"  embodied  by  the  First  Amendment  and  Section 
326  of  the  Communications  Act,  and  NEPA  does  not  expand  the  Commission's  scope 
of  review  under  the  fairness  doctrine.  Sierra  Club,  et  aL,  51  FCC  2d  569,  574  (1975). 

Moreover,  the  Court  of  Appeals  has  refused  to  view  the  NEPA  as  ". . . 
imposing  requirements  upon  the  Commission's  regulatory  and  licens- 

ing functions  in  the  areas  of  program  content  and  speech  . . . ,"  stating, 
instead,  that,  in  light  of  the  prohibition  against  Commission  censorship 
contained  in  §  326  of  the  Communications  Act,  it  did  not  believe  that 
the  NEPA 

.  .  .  can  be  interpreted  to  compel  the  Commission  to  use  its  licensing  power  as  a 
lever  to  impose  special  standards  upon  private  licensees  in  the  interest  of  the 
environment.  Public  Interest  Research  Group  v.  FCC,  522  F.2d  1060,  1068  (1st  Cir. 
1975),  cert,  denied,  Case  No.  75-724,  44  USLW  3527  (March  22,  1976). 

42.  We  also  deny  the  complainants'  contention  that  the  only  manner 
for  a  licensee  to  meet  its  fairness  doctrine  obligations  when  it  has 
broadcast  a  series  of  spot  announcements  presenting  one  side  of  a 
controversial  issue  of  public  importance,  is  to  permit  the  presentation 
of  the  contrasting  points  of  view  in  a  spot  format,  as  well.  As  we  have 
noted  above,  the  licensee  is  afforded  considerable  discretion  in  fulfiU- 
ing  its  fairness  doctrine  obligations,  including  the  discretion  to  select 
the  format,  content  and  spokesmen  to  be  presented  in  any  broadcast. 
Thus,  we  have  stated  that  we  do  not  intend  to 

.  .  .  dictate  the  selection  of  a  particular  spokesman  or  a  particular  format,  or  indeed 
that  partisan  spokesmen  must  be  presented  in  every  instance.  We  do  not  believe 
that  it  is  either  appropriate  or  feasible  for  a  governmental  agency  to  make  decisions 
as  to  what  is  desirable  in  each  situation.  .  .  .  Ordinarily,  there  are  a  variety  of 
spokesmen  and  formats  which  could  reasonably  be  deemed  to  be  appropriate.  We 
believe  that  the  public  is  best  served  by  a  system  which  allows  individual  broadcast- 

ers considerable  discretion  in  selecting  the  manner  of  coverage,  the  appropriate 
sj)okesmen,  and  the  techniques  of  production  and  presentation.  Fairness  Report, 
supra,  48  FCC  2d  at  16. 

43.  Thus,  there  is  no  mathematical  formula  or  mechanical  require- 
ment for  achieving  fairness.  See  Mid-Florida  Television  Corp.,  40  FCC 

620,  621  (1964).  We  reiterate,  however,  that  there  are  a  number  of 
factors  which  are  relevant  considerations  in  detennining  what  consti- 

tutes a  "reasonable  opportunity"  for  the  presentation  of  contrasting 
viewpoints  on  a  controversial  issue  of  public  importance  which  has 

been  addressed  in  a  licensee's  programming,  to  wit: 
.  .  .  it  is  patently  unreasonable  for  a  licensee  consistently  to  present  one  side  in 
prime  time  and  to  relegate  the  contrasting  viewpoint  to  periods  outside  prime  time. 
CommitUe  for  the  Fair  Broadcasting  of  Controversial  Issues,  25  FCC  2d  283,  293 
(1970). 
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Similarly,  an  unreasonable  imbalance  in  presentation  of  contrasting 

viewpoints  may  result  ".  .  .  from  the  sheer  weight  on  one  side  as 
against  the  other."  Id.  We  have  stated  that  such  an  imbalance 

.  .  .  might  be  a  reflection  of  the  total  amount  of  time  afforded  to  each  side,  of  the 
frequency  with  which  each  side  is  presented,  of  the  size  of  the  listening  audience 
during  the  various  broadcasts,  or  of  a  combination  of  factors.  [Emphasis  in  original.] 
Fairness  Report,  supra,  48  FCC  2d  at  17. 

It  is  against  this  background  that  we  now  assess  the  reasonableness  of 
the  actions  of  each  of  the  instant  licensees.  In  so  doing,  we  apply  the 
standard  of  Green  v.  FCC,  447  F.2d  323  (D.C.  Cir.  1971),  i.e.,  whether 
the  public  is  left  uninformed.  Also,  we  note  th-i  warning  in  Democratic 
National  Committee  v.  FCC,  460  F.2d  891,  900  (D.C.  Cir.  1973),  that 

"[n]o  formula  .  .  .  wiU  assure  that  the  requirements  of  the  doctrine 
have  been  met." 

44.  As  broad,  general  guidelines  for  licensees,  we  have  stated  that 
an  unreasonable  imbalance  in  presentation  of  contrasting  viewpoints 

may  result  ".  .  .  from  the  sheer  weight  on  one  side  as  against  the 
other."  However,  we  desire  to  avoid  formulae  too  specific  and  detailed, 
which  can  lead  to  excessive  intrusion  into  licensee  judgments.  As  we 
noted  previously  the  essential  test  of  fairness  must  be  whether  the 

public  has  been  **left  uninformed"  as  to  contrasting  viewpoints  on  an 
issue.  See  Green  v.  FCC,  447  F.2d  at  329.  Thus,  given  this  background, 
we  turn  to  consideration  of  the  charges  against  each  licensee.  The 
statistics  given  are  based  on  those  programs  whose  dates  and  times  of 
broadcast  were  submitted  by  the  licensee.  The  figures  cited  in  many 
instances  refer  to  the  frequency  of  presentation  of  viewpoints  opposed 
to  nuclear  power  and  reflect  inclusion  of  those  broadcasts  containing 
the  exposition  of  the  views  of  both  opponents  and  proponents  of  nu- 

clear power  development. 
45.  KATY— The  information  before  us  indicates  that  KATY  pre- 

sented almost  four  and  one-half  hours  of  programming  presenting 
viewpoints  of  nuclear  power  proponents  presented  a  total  of  almost 
five  hours  of  programming  presenting  viewpoints  of  nuclear  power 
opponents.  Thus,  we  are  unable  to  conclude  that  the  public  in  KATys 

service  area  has  been  "left  uninformed"  as  to  contrasting  viewpoints 
on  the  nuclear  power  issue.  See  Green  v.  FCC,  supra.  Accordingly,  we 
cannot  determine  that  the  licensee  of  KATY  has  failed  to  afford  a 

reasonable  opportunity,  in  its  overall  programming,  for  the  presenta- 
tion of  contrasting  viewpoints  on  that  issue. 

46.  KFOG—The  information  before  us  indicates  that  the  licensee 
broadcast  pro-nuclear  viewpoints  with  such  great  frequency  (see  para. 
15,  supra)  as  to  constitute  a  significant  imbalance  favoring  pro-nuclear 
views.  That,  coupled  with  the  over  three  hours  of  pro-nuclear  program- 

ming as  opposed  to  one  hour  of  anti-nuclear  programming,  leads  us  to 
conclude  that  the  licensee  has  not  acted  reasonably  in  presenting  a 
contrasting  viewpoint  on  this  issue. 

47.  KFRE— The  licensee  of  KFRE  presented  166  minutes  of  pro- 
gramming favorable  to  pro-nuclear  power  and  aired  50  minutes  on  the 

side  of  those  opposing  nuclear  power  plant  building  in  absence  of  suf- 
ficient safeguards  ̂ or  disposal  of  nuclear  wastes.  However,  our  conclu- 

sions regarding  KFOG,  supra,  are  applicable  here,  as  well  In  addition 
to  the  considerable  imbalance  with  which  pro-nuclear  views  were  aired 
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compared  with  the  less  frequent  anti-nuclear  views  (see  para.  16,  su- 
pra), we  note  also  the  total  omission  of  anti-nuclear  views  during  peri- 

ods of  large  audience  potential.  In  view  of  the  foregoing,  we  are  unable 
to  conclude  that  the  licensee  of  KFRE  has  afforded  a  reasonable  op- 

portunity, in  its  overall  programming,  for  the  presentation  of  contrast- 
ing viewpoints  on  the  nuclear  power  issue. 

48.  KFYV— The  licensee  of  KFYV  broadcast  only  1-1/2  minutes  of 
programming  presenting  the  viewpoints  of  opponents  of  nuclear 

power,  an  unreasonable  imbalance  in  relation  to  the  64  minutes  of  "pro- 
nuclear  power"  coverage.  Although  the  licensee  of  KPYV  states  that 
the  station  did  present  numerous  news  stories  other  than  the  three 
cited  on  both  sides  of  the  nuclear  power  issue,  we  are  unable  to  take 

cognizance  of  such  claimed  broadcasts  in  assessing  the  licensee's  com- 
pliance with  the  fairness  doctrine,  in  light  of  the  licensee's  submission 

that  it  is  unable  to  provide  details  as  to  the  dates,  broadcast  times,  and 
contents  of  any  such  news  reports.  The  unsupported  claim  here  made 
by  the  licensee  that  its  news  reports  have  fulfilled  its  fairness  doctrine 

obligations,  is  clearly  an  insufficient  rebuttal  to  the  prisma  facie  case  of 
noncompliance  with  the  fairness  doctrine  which  has  here  been  estab- 

lished by  the  complainants.  See  paragraphs  2-12  and  27-30,  supra; 
Allen  C.  Phelps,  21  FCC  2d  12  (1969).  As  we  have  stated: 

While  this  Commission  does  not  require  the  maintenance  of  a  fairness  log  or  diary, 
we  expect  that  licensees  will  be  cognizant  of  the  programming  which  has  been 
presented  on  their  stations  for  it  is  difficult  to  see  how  a  broadcaster  who  is  igno- 

rant of  such  matters  could  j)ossibly  be  making  a  conscious  and  positive  effort  to 
meet  his  fairness  obligations.  Fairness  Report,  supra,  48  FCC  2d  at  20. 

In  light  of  the  above-noted  imbalances  in  KJPYVs  presentation  of  con- 
trasting viewpoints  on  the  nuclear  power  development  and  use  issue, 

we  are  unable  to  conclude  that  the  licensee  of  KFYV  has  afforded  a 

reasonable  opportunity,  in  its  overall  programming,  for  the  presenta- 
tion of  contrasting  viewpoints  on  this  issue. 

49.  KJOY — With  respect  to  the  total  amount  of  time  afforded  to 
each  side,  it  appears  that  the  licensee  of  KJOY  broadcast  nearly  five 

hoiu-s  of  programming  presenting  the  viewpoints  of  advocates  of  nu- 
clear power,  and  broadcast  a  total  of  six  hours  of  programming  pre- 

senting the  viewpoints  of  opponents  of  nuclear  power.  Thus,  we  cannot 

.conclude  that  the  public  in  KJOY's  service  area  has  been  **left  unin- 
formed" as  to  contrasting  viewpoints  on  the  nuclear  power  issue.  See 

Green  v.  FCC,  supra.  Accordingly,  on  balance,  we  are  unable  to  deter- 
mine, under  all  the  facts  and  circumstances  presented,  that  the  licensee 

of  KJOY  has  failed  to  afford  a  reasonable  opportunity,  in  its  overall 
programming,  for  the  presentation  of  contrasting  viewpoints  on  that 
issue. 

50.  KMBY--lt  appears  that  KMBY  has  broadcast  no  programming 
whatsoever  in  opposition  to  nuclear  power  implementation,  an  unrea- 

sonable imbalance  in  relation  to  the  almost  1-3/4  hours  of  "pro-nuclear 
power"  coverage.  We  note  that  the  licensee  claims  to  have  contacted 
one  of  the  instant  complainants  on  two  occasions  to  offer  45  minutes  of 
broadcast  time  to  present  its  views  on  the  issues  addressed  by  the 

PG&E  "nuclear  power"  spots  and  that  no  firm  reply  was  received  in 
response  to  these  offers.  However,  the  licensee  does  not  contend  that 
it  made  any  attempt  to  contact  any  of  the  remaining  six  complainants 
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to  secure  a  spokesman  to  present  the  views  of  opponents  of  nuclear 
power  development  and  use.  Moreover,  the  licensee  does  not  contend 
that  it  made  any  similar  offer  of  broadcast  time  to  any  other  individual 
or  group  opposed  to  nuclear  power,  nor  does  the  licensee  claim  that  it 
made  any  other  effort  (e.g.,  by  means  of  broadcast  announcements  or 
by  any  other  means)  to  obtain  spokesmen  to  present  viewpoints  con- 

trasting those  contained  in  the  PG&E  "nuclear  power"  spots.  Accord- 
ingly, the  licensee's  actions  appear  to  fall  short  of  the  sort  of  "diligent, 

good-faith  effort"  which  we  expect  a  Hcensee  to  make  in  securing 
spokesmen  to  present  viewpoints  contrasting  those  already  broadcast 
on  a  controversial  issue  of  public  importance.  See  Fairness  Report, 
supra,  48  FCC  2d  at  14.  Cf.  Columbia  Broadcasting  System,  Inc.,  34 
FCC  2d  773  (1972).  Additionally,  although  the  licensee  asserts  its  in- 

tention to  ".  .  .  develop  alternative  arrangements  for  additional  pro- 
gramming on  the  issue  involved  ..."  in  the  event  that  the  complainant 

which  had  been  offered  broadcast  time  do3s  not  ultimately  accept  the 
offer,  the  licensee  did  not  submit  in  response  to  our  inquiries,  any 
specific  details  as  to  the  viewpoints  that  it  intends  to  present  and  how 
it  intends  to  present  them.  Thus,  in  light  of  all  of  the  foregoing,  we  are 
unable  to  conclude  that  the  licensee  of  KP/IBY  has  afforded  a  reason- 

able opportunity,  in  its  overall  programming,  for  the  presentation  of 
contrasting  viewpoints  on  the  nuclear  power  development  issue. 

51.  KPAY — With  respect  to  the  amount  of  time  afforded  to  each 
side,  it  appears  that  KPAY  broadcast  a  total  of  27  minutes  of  program- 

ming presenting  the  viewpoints  of  advocates  of  nuclear  power,  but 
broadcast  a  total  of  60  minutes  of  programming  presenting  the  view- 

points of  opponents  of  nuclear  power.  Thus,  we  cannot  conclude  that 

KPAY's  listening  audience  has  been  "left  uninformed"  as  to  contrast- 
ing viewpoints  in  the  nuclear  power  issue.  See  Green  v.  FCC,  supra. 

Accordingly,  we  are  unable  to  determine,  under  all  the  facts  and  cir- 
cumstances presented,  that  the  licensee  of  KPAY  has  failed  to  afford 

a  reasonable  opportunity,  in  its  overall  programming,  for  the  presenta- 
tion of  contrasting  views  on  that  issue. 

52.  KRED — It  appears  that  KRED  has  broadcast  no  programming 
whatsoever  in  opposition  to  nuclear  power  development  and  use,  an 

imreasonable  imbalance  in  relation  to  the  amount  of  **pro-nuclear 
power"  coverage  contained  in  the  over  1-1/2  hours  of  PG&E  spot  an- nouncements. We  note  that  the  licensee  claims  to  have  offered  the 

counsel  for  the  complainants  four  3-minute  programs  in  which  to  pre- 
sent anti-nuclear  power  views,  but  this  offer  was  regarded  by  the 

counsel  for  the  complainants  as  not  affording  a  reasonable  opportunity 
for  the  presentation  of  such  views.  Although  the  licensee  states  that  it 
did  discuss  the  instant  matter  with  a  representative  of  one  of  the 
instant  complainants,  the  licensee  does  not  contend  that  it  directly 
offered  any  of  the  complainants  an  opportunity  to  have  one  of  its 
spokesmen  appear  on  KRED  to  present  anti-nuclear  power  views. 
Moreover,  the  licensee  does  not  contend  that  it  made  any  offer  of 
broadcast  time  to  any  other  individual  or  group  opposed  to  nuclear 
power  development,  nor  does  the  licensee  claim  that  it  made  any  other 
effort  (e.g.,  by  means  of  broadcast  announcements  or  by  any  other 
means)  to  obtain  spokesmen  to  present  viewpoints  contrasting  those 

contained  in  the  PG&E  "nuclear  power"  spots.  Accordingly,  the  licens- 
ee's actions  appear  to  fall  short  of  the  sort  of  "diligent,  good-faith 
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effort"  which  we  expect  a  licensee  to  make  in  securing  spokesmen  to 
present  viewpoints  contrasting  those  ab-eady  broadcast  by  the  licensee 
on  a  controversial  issue  of  public  importance.  See  Fairness  Report^ 
supra,  48  FCC  2d  at  14.  Cf.  Columbia  Broadcasting  System,  Inc^ 
supra.  In  light  of  all  the  foregoing,  we  are  unable  to  conclude  that  the 
licensee  of  KRED  has  afforded  a  reasonable  opportunity,  in  its  overall 
programming,  for  the  presentation  of  viewpoints  contrasting  those 

presented  in  the  PG&E  *^uclear  power"  spots. 
53.  KROY — It  appears  that  KROY  has  broadcast  over  one  hour  of 

programming  presenting  the  views  of  advocates  of  nuclear  power  but 
has  broadcast  a  total  of  only  6  minutes  of  programming  presenting  the 

views  of  nuclear  power  opponents.  ̂   We  note  that  the  licensee  claims 
that  an  effort  was  made  to  secure  a  spokesman  opposed  to  nuclear 
power  for  an  appearance  on  its  October  6,  1974  telephone  call-in  pro- 

gram,^ but  that  ".  .  .  no  one  was  willing  or  available  to  be  present  at 
the  time  of  the  broadcast."  However,  the  licensee  does  not  contend 
that  it  made  an  attempt  to  contact  any  of  the  instant  complainants  to 
secure  a  spokesman  to  present  viewpoints  opposed  to  nuclear  power 
development  and  use.  Moreover,  the  licensee  does  not  contend  that  it 
made  any  offer  of  broadcast  time  to  any  individual  or  group  opposed  to 
nuclear  power  for  an  appearance  at  some  time  other  than  on  the  Octo- 

ber 6,  1974  program,  nor  does  the  licensee  claim  that  it  made  any 
effort,  other  than  the  one  cited,  to  obtain  a  spokesman  to  present 

viewpoints  contrasting  those  contained  in  the  PG&E  "nuclear  power" 
spots.  Accordingly,  KROVs  actions  appear  to  fall  short  of  the  sort  of 

"diligent  good-faith  effort"  wliile  we  expect  a  licensee  to  make  in  se- 
curing spokesmen  to  present  viewpoints  contrasting  those  already 

broadcast  on  a  controversial  issue  of  public  importance.  See  Fairness 
Report,  supra,  48  FCC  2d  at  14.  Cf.  Columbia  Broadcasting  System, 
Inc.,  supra.  In  light  of  all  the  foregoing,  we  are  unable  to  conclude  that 
the  licensee  of  KROY  has  afforded  a  reasonable  opportunity,  in  its 
overall  programming,  for  the  presentation  of  viewpoints  contrasting 

those  presented  in  the  PG&E  "nuclear  power"  spots. 
54.  KSMA — It  appears  that  KSMA  has  broadcast  no  progranmiing 

whatsoever  in  opposition  to  160  minutes  of  pro-nuclear  power,  an  un- 
reasonable imbalance  in  rehtion  to  the  amount  of  "pro-nuclear  power" 

coverage  in  the  PG&E  anjiouncements  carried.  We  note  that  the  li- 
censee claims  that,  as  a  matter  of  routine  practice,  KSMA  broadcasts 

news  reports  on  matters  involving  "electrical  power,"  that  such  news 
reports  are  furnished  by  wire  services  and  other  sources,  but  that  the 
station  does  not  keep  a  record  of  such  news  reports.  Thus,  the  licensee 
appears  unable  to  provide  details  as  to  the  dates,  broadcast  times  and 

contents  of  any  such  news  reports;  indeed,  in  light  of  the  licensee*s 
submission  that  the  news  reports  it  has  broadcast  pertained  to  "electri- 

ze The  6-minute  figure  reflects  the  broadcasts  of  the  six  1-minute  anti-nuclear  power  spots  during 
the  hour-long  telephone  call-in  program  presented  by  KROY  on  Sunday,  October  6,  1974.  For  pur- 

poses of  analysis,  and  in  the  absence  of  any  indication  to  the  contrary  from  the  licensee,  we  are  not 
considering  the  entire  60  minutes  of  that  broadcast  to  have  been  devoted  to  presentation  of  view- 

points opposed  to  nuclear  power.  This  determination  is  based  on  the  licensee's  submission  that  the 
moderator  of  the  program  took  no  position  on  the  nuclear  power  issue  but  merely  encouraged 
listeners  to  call  the  station  to  present  whatever  viewpoints  opposed  to  nuclear  power  development 
and  use. 

2*  KROY  offers  no  evidence  to  support  a  finding  that  the  call-in  program  devoted  a  reasonable 
amount  of  time  to  the  presentation  of  anti-nuclear  power  viewpoints. 
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cal  power,"  it  is  questionable  whether  any  of  the  referred-to  news 
reports  addressed  the  nuclear  power  issue.  Accordingly,  we  are  unable 
to  take  cognizance  of  these  claimed  news  broadcasts  in  assessing  the 

licensee's  compliance  vel  non  with  the  fairness  doctrine.  The  unsup- 
ported claim  here  advanced  by  the  licensee  that  its  news  reports  have 

fulfilled  its  fairness  doctrine  obligations  with  respect  to  the  issues 

addressed  in  the  PG&  E  "nuclear  power"  spots  is  clearly  an  insufficient 
rebuttal  to  the  prima  facie  case  of  noncompliance  with  the  fairness 
doctrine  which  has  here  been  established  by  the  complainants.  See 
paragraphs  2-12  and  27-30,  supra;  Allen  C.  Phelps,  supra.  In  light  of 
all  the  foregoing,  we  are  unable  to  conclude  that  the  licensee  of  KSMA 
has  afforded  a  reasonable  opportunity,  in  its  overall  programming,  for 
the  presentation  of  viewpoints  on  the  nuclear  power  issue  contrasting 

those  presented  in  the  PG&E  "nuclear  power"  spots,  or  that  the  public 
has  not  been  left  uninformed.  Green  v.  FCC,  supra.  As  we  have  stated: 

While  this  Commission  does  not  require  the  maintenance  of  a  fairness  log  or  diary, 
we  expect  that  licensees  will  be  cognizant  of  the  programming  which  has  been 
presented  on  their  stations,  for  it  is  difficult  to  see  how  a  broadcaster  who  is 
ignorant  of  such  matters  could  possibly  be  making  a  conscious  and  positive  effort  to 
meet  its  fairness  obligations.  Fairness  Report,  supra,  AS  FCC  2d  at  20. 

55.  KSRO—The  information  before  us  indicates  that  KSRO  has 
broadcast  nearly  three  hours  of  pro-nuclear  power  views  while  airing 
only  46  minutes  presenting  anti-nuclear  views.  ̂   That  imbalance,  when 
coupled  with  gross  disparities  in  frequency  and  audience  which  also 
favor  the  pro-nuclear  power  viewpoint,  forces  us  to  conclude  that  the 
licensee  has  failed  to  afford  a  reasonable  opportunity,  in  its  overall 
programming,  for  the  presentation  of  viewpoints  contrasting  those 

presented  in  the  PG&E  "nuclear  power"  spots. 
56.  KUZZ — The  information  before  us  indicates  that  the  licensee  of 

KUZZ  has  broadcast  a  total  of  2-1/2  hours  of  programming  presenting 
the  views  of  nuclear  power  proponents  but  has,  to  date,  broadcast  no 
programming  whatsoever  in  opposition  to  the  development  and  use  of 

nuclear  power.  ̂   However,  we  note  that  the  licensee  states  that  it  is 
prepared  to  make  "a  reasonable  amount"  of  broadcast  time  available  to 
the  complainants  to  present  anti-nuclear  power  views,  but  that,  insofar 
as  the  complainants  avail  themselves  of  such  broadcast  time,  the  li- 

censee intends  to  offer  an  equal  amount  of  time  to  the  Pacific  Gas  and 
Electric  Company  to  present  viewpoints  favoring  nuclear  power  devel- 

opment and  use.  Also,  we  note  the  licensee's  submission  that  it  intends 
to  broadcast  more  programming — apart  from  any  time  to  be  afforded 
directly  to  the  complainants  or  to  PG&E — on  both  sides  of  the  nuclear 
power  issue.  See  footnote  11,  supra.  With  regard  to  this  promise  of 
future  programming  on  the  issue,  the  licensee  has  submitted  no  par- 

ticulars as  to  the  total  amount  of  time  to  be  devoted  to  each  side,  as  to 
the  frequency  of  presentation  of  each  side,  or  as  to  the  audience  poten- 

*•  Inasmuch  as  the  licensee  of  KSRO  states  that  its  October  27,  1974,  hour-long  broadcast  contained 
the  expression  of  the  viewpoints  of  both  proponents  and  opponents  of  nuclear  power  development,  it 
is  assumed,  for  purposes  of  analysis  and  in  the  absence  of  any  contention  to  the  contrary,  that  this 
program  contained  30  minutes  of  discussion  on  each  side  of  the  issue.  Moreover,  the  figures  indicated 

do  not  reflect  inclusion  of  the  two  3-1/3  minute  "Random  Sample"  broadcasts.  The  licensee's  claim 
that  those  individuals  who  were  featured  had  little  knowledge  of  the  nuclear  power  issue  leads  us  to 
conclude  that  these  broadcasts  did  not  present  any  meaningful  discussion  of  the  issue. 

26  But  see  footnote   •',  itupra,  and  accompanying  text.  ^ 
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tials  of  broadcast(s)  of  presentations  on  each  side.  In  view  of  the  fore- 

going and  in  view  of  the  previously  noted  continuing  and  "live"  nature 
of  the  nuclear  power  controversy,  we  are  unable,  at  this  time,  to  reach 

a  final  determination  as  to  the  licensee's  compliance  with  the  fairness 
doctrine;  such  determination  will  be  deferred  pending  receipt  of  fur- 

ther specific  information  from  the  licensee.  See  para.  59,  Infra. 
57.  KVON— The  information  before  us  indicates  that  KVON  has 

broadcast  approximately  1-1/2  hours  of  programming  presenting  the 
views  of  advocates  of  the  development  and  use  of  nuclear  power.  How- 

ever, it  presented  a  substantial  amor  nt  of  programming  (66  minutes) 
which  contained  views  opposed  to  nuclear  power.  In  addition  the  li- 

censee states  that  it  had  broadcast  29  announcements  promoting  the 
program  of  October  12,  1974.  Under  these  circumstances  we  cannot 
conclude  that  KVON  has  failed  to  afford  a  reasonable  opportunity,  in 
its  overall  programming,  for  the  presentation  of  viewpoints  contrast- 

ing those  presented  in  the  PG&E  "nuclear  power"  spots. 

Conclusion 

58.  For  the  reasons  set  forth  herein,  we  are  unable  to  conclude  that 
the  respective  hcensees  of  stations  KFOG,  KFRE,  KFYV,  KMBY, 
KRED,  KROY,  KSMA  and  KSRO  have  acted  reasonably  in  fulfilling 
their  obligations  under  the  fairness  doctrine  with  respect  to  the  issues 

addressed  in  the  PG&E  "nuclear  power"  spots.  Accordingly,  IT  IS 
ORDERED,  That  the  respective  licensees  of  each  of  the  aforemen- 

tioned stations  inform  the  Commission,  within  10  days  of  the  date  of 
release  of  this  Memorandum  Opinion  and  Order,  of  the  manner  in 
which  each  intends,  consistent  with  the  principles  hereinabove  dis- 

cussed, to  meet  its  fairness  doctrine  obligation  with  respect  to  the 

issues  addressed  by  the  PG&E  "nuclear  power"  spot  announcements. 
59.  IT  IS  FURTHER  ORDERED,  That,  for  the  reasons  specified  in 

paragraph  56,  supra,  the  licensee  of  KUZZ  submit  to  the  Commission, 
withm  10  days  of  the  date  of  release  of  this  Memorandum  Opinion  and 
Order,  specific  information  as  to  its  future  programming  plans  regard- 

ing the  issues  addressed  by  the  PG&E  "nuclear  power"  an- nouncements. 

60.  IT  IS  FURTHER  ORDERED,  That  the  fairness  doctrine  com- 
plaint filed  September  11,  1974,  by  Public  Media  Center,  et  al.  is 

GRANTED  IN  PART  and  DENIED  IN  PART,  to  the  extent  indi- 
cated above. 

Federal  Communications  Commission, 
Vincent  J.  Mullins,  Secretary. 

APPENDIX  I 

A-l 

(ANNOUNCER)— Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 
solution  to  the  electrical  energy  problem  now.  Some  people  are  concerned  about  the 

"safety"  of  nuclear  power.  At  PG&E,  we,  too,  believe  in  safety  first.  So,  let's  talk  about 
it.  The  safety  record  of  commercial  nuclear  power  plants  is  unmatched  in  industrial 
history.  There  has  never  Ifeen  a  nuclear  caused  death  .  .  .  not  even  a  significant  injury. 
And  that  record  stands  with  44  nuclear  plants  operating  in  the  United  States.  And 
thousands  of  men  live  safely  on  more  than  100  nuclear  powered  ships  in  the  U.S.  Navy. 
Nuclear  power  plants  are  safe.  They're  also  practical,  economical,  and  environmentally 
clean.  If  you'd  like  more  facts,  just  write  Nuclear  Information,  PG&E,  77  Beale  Street, 
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San  Francisco  94106.  Let's  plan—together— for  the  future  now.  Before  we  run  out  of 
energy  .  .  .  and  time. 

A-2 
(ANNOUNCER)— Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 

solution  to  the  electrical  energy  problem  now.  PG&E  would  like  to  clear  the  air  about 
nuclear  power  and  the  environment.  Nuclear  power  generation  is  clean.  Unlike  burned 
fuels,  it  releases  no  combustion  products  into  the  environment  at  all.  Moreover,  the 

warm  water  discharged  from  a  nuclear  plant's  condensor  cooling  system  does  no  signif- 
icant harm  to  marine  life.  Studies  and  experience  prove  that  where  the  receiving  water 

source  is  large  enough  and  cold  enough  .  .  .  like  the  Pacific  Ocean  .  .  .  marine  life  tends 
to  be  more  plentiful  than  it  was  originally.  Nuclear  power  is  environmentally  clean.  It  is 

also  safe,  practical,  and  economical  If  you'd  like  more  facts,  just  write  Nuclear  Informa- 
tion, PG&E,  77  Beale  Street,  San  Francisco  94106.  Let's  plan— together— for  the  future 

now.  Before  we  run  out  of  energy  .  .  .  and  time. 

A-3 

(ANNOUNCER) — Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 
solution  to  the  electrical  energy  problem  now.  Moat  hydroelectric  plants  consume  scarce 
and  increasingly  costly  oil  and  natural  gas.  Geothemal  energy  can  meet  only  a  small 
part  of  future  needs,  and  fusion  power  is  decades  a  vay.  Solar  .  .  .  wind  .  .  .  and  tidal 

power?  They're  all  in  experimental  stages.  And  while  coal  can  supply  some  help,  it  will 
only  be  useful  here  over  the  short  run.  Nuclear-energy  is  the  power-source  whose  time 
has  arrived.  It's  safe,  practical,  and  environmentally  i.'lean.  If  you'd  like  more  facts,  just 
write  Nuclear  Information,  PG&E,  77  Beale  Street,  San  Francisco  94106.  Let's  plan- 
together — for  the  future  now.  Before  we  run  out  of  energy  .  .  .  and  time. 

A-4 

(ANNOUNCER)— Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 
solution  to  the  electrical  energy  problem  now.  This  year  alone  in  order  to  meet  our 

customers'  needs,  PG&E  will  have  to  buy  20  million  barrels  of  oil  And  as  your  needs 
grow,  so  will  our  costs  .  . .  and,  ultimately,  your  costs.  Unless  .  . .  we're  able  to  build  more 
nuclear  power  plants.  You  see,  nuclear  power  is  economical.  For  example  . .  .  the  electric- 

ity produced  at  PG&E's  Humboldt  Nuclear  Plant  for  only  two  dollars  would  cost  sev- 
enteen dollars  at  a  plant  burning  low-sulfur  fuel  oil  at  today's  prices.  And  nuclear  power 

ia  not  only  economical,  it's  also  safe,  practical,  and  environmentally  clean.  If  you'd  Uke 
more  facts,  just  write  Nuclear  Information,  PG&E,  77  Beale  Street,  San  Francisco  94106. 

Let's  plan — together — for  the  future  now.  Before  we  run  out  of  energy  .  .  .  and  time. 

A-5 

(ANNOUNCER)— Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 
solution  to  the  electrical  energy  problem  now.  Some  people  have  asked,  "What  happens 
to  nuclear  waste?"  PG&E  would  like  to  answer  them.  First,  more  than  95%  of  the 
original  fuel  is  recycled  for  re-use.  The  remaining  waste  is  small — so  small  that  the 
waste  from  a  large  nuclear  unit  operating  for  30  years  could  be  contained  in  a  space  no 

larger  than  a  2-car  garage.  It  is  radioactive,  but  it's  treated  as  such — very  carefully. 
Safety  first.  The  waste  will  be  solidified,  and  stored  under  the  most  stringent  govern- 

ment controls.  Nuclear  power  is  safe.  And  it's  environmentally  clean,  practical,  and 
economical.  If  you'd  like  more  facts,  just  vmte  Nuclear  Information,  PG&E,  77  Beale 
Street,  San  Francisco  94106.  Let's  plan — together — for  the  future  now.  Before  we  run 
out  of  energy  .  .  .  and  time. 

A-6 

(ANNOUNCER)— Nuclear  energy.  It  isn't  the  power-source  of  the  future.  It's  the 
solution  to  the  electrical  energy  problem  now.  Some  people  claim  that  private  insurance 

companies  won't  insure  nuclear  power  plants.  That's  false.  They  provide  110  million 
dollars  insurance  per  nuclear  plant.  The  government  has  collected  millions  and  has  never 

paid  out  one  cent.  There've  been  no  claims.  Nuclear  power  plants  are  insurable.  And 
nuclear  power  is  safe,  environmentally  clean,  and  economical.  If  you'd  like  more  facta, 
just  write  Nuclear  Information,  PG&E,  77  Beale  Street,  San  Francisco  94106.  Let's 
plan— together— for  the  future  now.  Before  we  run  out  of  energy  .  .  .  and  time. 
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Exhibit  122:  In  Re  Energy  Action  Committee  (Texaco) 
64  FCC  2d  787  (April  5,  1977) 

Energy  Action  Committee,  Inc.,  et  al.  787 

F.C.C.  77-243 BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 

In  Re  Complaint  of 

Enejigy  Action  Committee,  Inc.  et  al. 
AGAINST  American  Broadcasting 

Companies,  National  Broadcasting 
Company,  Station  WRC-TV,  Station 
WTOP-TV 

Memorandum  Opinion  and  Order 

(Adopted:  April  5,  1977;  Released:  April  12,  1977) 

By  the  Commission:  Commissioners  Wiley,  Chairman;  Hooks 
and  quello  concurring  in  the  result;  commissioner 
White  dissenting  and  issuing  a  statement. 

1.  On  August  10,  1976  a  complaint  was  filed  with  the  Commission  on 
behalf  of  Senator  James  Abourzek  of  South  Dakota,  Senator  Birch 
Bayh  of  Indiana  and  Energy  Action  Committee,  Inc.,  alleging  that  the 

ABC  television  network,  the  NBC  television  network,  NBC's  owned 
and  operated  station  in  Washington,  D.C,  WRC-TV,  and  Station 
WTOP-TV,  Washington,  D.C,  licensed  to  Post-Newsweek  Stations, 

Inc.,  •  each  violated  the  fairness  doctrine  by  presenting  views  on  one 
side  of  a  controversial  issue  of  public  importance  during  a  particular 
paid  announcement  sponsored  by  Texaco,  Inc.,  without  broadcasting  in 
its  overall  programming  contrasting  views  on  that  issue. 

2.  The  complainants  maintained  that  the  Texaco  commercial  advo- 
cates a  pro-industry  position  on  the  controversial  issue  of  whether  to 

require  the  divestiture  of  the  major  United  States  oil  companies.  The 
substance  of  that  announcement  is  as  follows: 

To  get  you  the  gasoline  and  oil  you  need,  a  lot  of  complex  pieces  must  come  together 
very  efficiently.  Such  as  finding  oil  in  places  where  no  one  has  discovered  it  before, 
constructing  huge  pipe  lines,  building  complex  refineries  .  .  .  ,  supplying  these 
products  to  thousands  of  outlets  in  cities  and  towns  and  rural  areas  across  the 
country.  .  .  .  Fortunately,  an  oil  company  like  Texaco  is  in  all  phases  of  the  business 

'  Hereinafter  referred  to  as  WTO  P. 
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so  it  can  link  the  complex  parts  together  efficiently  and  economically.  It  took  a  great 

many  years  to  build  tnis  organization  and  it's  these  various  pieces  working  together that  permits  a  company  like  Texaco  to  do  its  job  for  you. 

3.  Energy  Action  stated  that  each  of  the  named  broadcasters  has 
aired  the  particular  spot  during  its  programming.  It  had  sent  corre- 

spondence to  each  broadcaster,  prior  to  filing  with  the  Commission,  in 
order  to  determine  exactly  how  many  times  the  Texaco  ad  had  been 

broadcast,  and  whether  each  broadcaster  has  presented  any  "addi- 
tional" programming  in  connection  with  the  divestiture  issue.  The  cor- 

respondence and  responses  thereto  were  enclosed  with  the  complaint. 

4.  In  response  to  Energy  Action's  inquiry,  NBC  stated  that  it  ap- 
peared that  it  had  broadcast  the  particular  Texaco  spot  in  question  a 

total  of  four  separate  times.  Information  provided  by  ABC  indicated 
that  the  ad  was  broadcast  on  three  occasions,  twice  on  April  7  and  once 
on  April  12,  1976.  While  WTOP  did  not  apprise  Energy  Action  of  the 
number  of  times  it  ran  this  ad,  it  did  acknowledge  that  it  began  run- 

ning the  spot  on  January  30,  1976.  Also  the  complaint  included  two 
affidavits  submitted  by  Washington,  D.C.  residents  which  alleged  that 
they  viewed  this  ad  over  WTOP  in  early  1976.  Energy  Action  also 
stated  that  WRC-TV,  in  addition  to  carrying  the  ad  during  NBC  net- 

work programming,  inserted  the  spot  during  its  local  programming. 
5.  Energy  Action  alleged  that  during  the  period  within  which  this 

spot  was  presented  a  nationwide  debate  concerning  the  question  of 
divestiture  of  major  oil  companies  was  taking  place.  According  to  the 
complaint,  this  public  debate,  while  intensified  by  the  introduction  of 
Senate  Bill  2387.  the  Petroleum  Industry  Competition  Act  of  1976, 
dates  as  far  back  as  October  1975  when  an  amendment  requiring  dives- 

titure attached  to  natural  gas  deregulation  legislation  was  defeated 
54-45  in  the  Senate.  The  introduction  of  S2387  on  September  22,  1975 
resulted  in  15,000  pages  of  testimony  comprising  26  volumes  of  discus- 

sion of  the  measure  before  the  Subcommittee  on  Antitrust  and  Monop- 
oly of  the  Senate  Committee  on  the  Judiciary.  These  hearings  before 

the  Subcommittee  were  held  intermittently  between  September  23, 
1975  and  February  18,  1976.  Upon  termination  of  hearings,  the  Sub- 

committee met  in  open  executive  session  on  April  1,  1976,  at'Avhich 
time  the  bill  was  reported  favorably  to  the  full  Judiciary  Committee. 
The  Judiciary  Committee  took  additional  testimony  on  May  18  and  on 
June  3  from  spokesmen  for  the  Ford  Administration,  and  on  June  15  in 
open  executive  session  voted  eight  to  seven  to  order  the  favorable 
reporting  of  the  divestitute  measure  to  the  full  Senate.  The  Committee 
issued  both  majority  and  minority  committee  reports  to  accompany  the 
legislation.  The  text  of  S2387,  as  reported  prior  to  the  April  1  Subcom- 

mittee session,  indicates  that  the  stated  purpose  of  the  legislation  is 

"to  facilitate  the  creation  and  maintenance  of  competition  in  the  petro- 
leum industry,  and  to  require  the  most  expeditious  and  equitable  sepa- 

ration and  divestment  of  assets  and  interests  of  vertically  integrated 

major  petroleum  companies."  The  measure  would,  if  enacted,  prohibit 
the  major  integrated  oil  companies  from  continuing  to  operate  in  more 
than  one  of  their  various  functions,  i.e.,  exploration,  refining,  transport- 

ing and  marketing.  The  complainant  asserted  that  since  1975  the  ques- 
tion of  the  propriety  of  the  breakup  of  the  major  domestic  integrated 

oil  companies  (divestiture)  and  the  various  supporting  arguments  on 
each  side  have  constituted  a  controversial  issue  of  public  importance. 
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According  to  Energy  Action,  the  pendency  of  S2387  has  produced  a 
marked  increase  in  the  intensity  of  the  debate  and  has  resulted  in 

"educational"  campaigns  conducted  in  the  media  by  both  proponents 
and  opponents  of  divestiture  in  order  to  disseminate  each  view  on  the 
efficacy  of  the  present  structure  of  the  domestic  oil  industry,  and  the 
probable  result  of  a  mandatory  breakup.  According  to  the  complaint, 
"it  is  in  the  context  of  this  vigorous  debate  over  the  oil  divestiture 
legislation  that  the  Texaco  spot  must  be  analyzed." 

6.  Energy  Action  stated  that  at  the  heart  of  the  divestiture  debate 
is  what  it  characterizes  as  the  economic/efficiency  argument,  or,  put 

another  way,  the  question  of  "whether  the  integrated  oil  industry  is 
the  most  efficient  and  economical  structure  to  bring  gasoline  and  oil  to 
the  American  public  or  whether  restructuring  the  industry  will  bring 
more  savings,  efficiency,  competition  and  other  benefits  to  the  consum- 

ing public."  It  claimed  that  in  ads  which  have  appeared  in  newspaper 
and  magazine  reports  and  editorials,  industrial  newsletters  published 
and/or  paid  for  by  the  American  Petroleum  Institute  and  individual  oil 
companies  including  Texaco,  opponents  of  divestiture  have  consistently 
utilized  the  argument  that  the  present  structure  of  the  oil  industry 
(vertical  integration),  where  an  oil  company  operates  in  all  phases  of 
petroleum  production,  provides  the  most  economical  and  efficient 

method  ol"  satisfying  the  American  consumers'  need  for  gasoline  and oil. 

7.  In  the  view  of  Energy  Action,  the  Texaco  ad,  while  never  explic- 
itly mentioning  divestiture  or  the  pending  legislation  in  Congress,  op- 

poses divestiture  in  an  obvious  and  meaningful  way  by  utilizing  this 

efficiency /economy  position,  "a  main  argument  advanced,  in  opposition 
to  divestiture  ...  [in  order]  to  elicit  support  for  the  anti-divestiture  . 

view."  Energy  Action  believes  that  the  view  presented  by  Texaco's 
statement  in  the  televised  ad  that  in  order  to  maintain  efficiency  and 

economy  in  production  of  oil,  companies  like  Texaco  must  be  in  "all 
phases"  of  the  business,  is  identical  to  that  which  has  appeared  in  other 
forums.  ̂  

8.  In  support  of  its  view  that  the  advertisement  represents  a  posi- 
tion on  divestiture,  Energy  Auction  cites  the  Senate  Judiciary  Commit- 
tee's observation  that: 

The  major  firms  have  devoted  a  great  deal  of  effort,  not  to  say  money,  to  conjuring 

up  in  the  public's  mind  an  erroneous  image  of  this  integration.  Texaco,  for  example, 
in  a  series  of  television  and  print  advertisements,  has  portrayed  crude  oil  flowing 
from  Texaco  wells  to  Texaco  pipelines  and  tankers,  then  on  to  Texaco  refineries  and 

then  to  Texaco  service  stations.  These  advertisements  claim  that  any  'breakup' 
would  destroy  this  efficient  and  orderly  flow.  'Costly  and  unnecessary  middlemen' 
would  emerge  causing  prices  to  rise  .  .  .  See  June  28,  1976,  Report,  supra,  at  20. 
(emphasis  added) 

Energy  Action  further  states  that  in  the  April  5,  1976  Oil  Daily  there 
appeared  a  report  in  which  Texaco  candidly  discussed  the  purpose  of 

its  ad  campaign  which  is  to  explain  "the  benefits  of  integration  [and] 

2  In  a  footnote,  Energy  Action  stated  that  it  intended  to  separately  address  similar  anti-divestiture 
ads  sponsored  by  Mobil  Oil  and  Standard  Oil  of  California  (Chevron).  Later,  it  noted  that  ABC  and 
WTOP  broadcast  at  least  one  Chevron  spot  on  July  27.  In  addition,  in  a  subsequent  letter  dated 
August  12,  Energy  Action  describes  the  Chevron  and  Mobil  ads  as  both  arguing  against  divestiture 
and  reiterates  its  earlier  position  that,  although  it  does  not  have  information  relating  to  if  and  when 

the  named  broadcasters  aired  these  ads,  its  request  for  relief  concerns  the  Texaco  ads  "and  other 
anti-divestiture  advocacy  which  has  been  broadcast,  especially  paid  editorials  from  the  oil  compa- 
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...  to  help  correct  [and  to  rebut  the  misinformation  being  received  by 

the  public]  about  the  efficiencies  of  America's  integrated  oil  compa- 
nies." Energy  Action  contends  that  although  the  Texaco  an- 

nouncements which  were  broadcast  never  actually  used  the  term  di- 
vestiture, the  fairness  doctrine  requires  stations  which  have  presented 

them  to  afford  a  reasonable  opportunity  for  the  presentation  of  con- 
trasting viewpoints  since  they  clearly  advocate  a  definite  position  on  a 

principal  issue  relating  to  the  divestiture  debate. 
9.  In  responses  to  the  aforementioned  correspondence  sent  by  En- 

ergy Action,  ABC,  NBC  and  WTOP  have  taken  the  position  that  the 
Texaco  ad  in  question  does  not  discuss  one  side  of  a  controversial  issue 
of  public  importance.  In  addition  to  this,  ABC  and  NBC  have  listed 
programming  which  each  submits  indicates  the  presentation  of  pro- 
divestiture  views.  WTOP  on  the  other  hand  did  not  initially  indicate  to 
the  complainants  whether  or  not  it  presented  any  pro-divestiture  pro- 
gramming. 

10.  In  response  to  ABC  and  NBC,  Energy  Action  argued  that  the 

broadcasts  cited  by  each  are  not  sufficient  to  satisfy  the  stations'  ob- 
ligation under  the  fairness  doctrine  since  they  either  constitute  "mere 

reportage  of  news"  or  do  not  adequately  set  forth  the  views  taken  by 
proponents  of  divestiture  legislation.  Energy  Action  requested  Com- 

mission action  to  require  remedial  programming,  stating  that  only  en- 

forcement of  the  fairness  doctrine  "will  preclude  divestiture  opponents 
from  having  nearly  exclusive  access  to  television  viewers  [and]  radio 

listeners  .  .  ." 
11.  Upon  receipt  of  the  Energy  Action  complaint  the  Commission 

determined,  in  view  of  the  claim  stated  therein  concerning  the  sub- 
stance of  the  broadcast  Texaco  ads,  the  apparent  controversy  sur- 

rounding the  proposed  divestiture  legislation,  and  Energy  Action's  as- 
sertion that  each  licensee  had  been  unreasonable  either  by  denying 

that  the  ad  discussed  one  side  of  a  highly  controversial  issue  or  by 
failing  to  present  opportunity  for  opposing  viewpoints  or  both,  that  for 
the  Commission  to  successfully  adjudicate  this  matter  it  would  need  to 
have  before  it  any  further  comments  the  broadcasters  wished  to  sub- 

mit on  the  complaint.  Thereupon,  letters  of  inquiry  were  sent  t6  ABC, 
NBC  and  WTOP. 

12.  On  September  1,  ABC  filed  its  response  with  the  Commission. 
ABC  states  that  it  had  broadcast  the  30-second  Texaco  ad  on  January 
24  and  25  and  on  April  12,  1976.  It  acknowledges  that  the  issue  of 
divestiture  is  presently  a  controversial  issue  of  public  importance  but 
asserts  that  the  ad  neither  advocated  a  position  nor  can  be  said  to  be 

"substantial  and  obvious"  in  its  relationship  to  the  divestiture  issue. 
Rather,  it  states  that  the  ad  "bears  only  a  tenuous  relationship  to  the 
[divestiture]  debate,"  since  it  neither  mentions  divestiture  nor  discuss- 

es the  issue  generally  and  does  not  address  the  underlying  matters  in 

connection  with  the  debate,  such  as  "the  degree  of  competition,  effect 
on  prices  or  other  alleged  harmful  consequences  of  divestiture."  There- 

fore, ABC  argues  it  did  not  act  unreasonably  or  in  bad  faith  when  it 
determined  that  the  advertisement  is  not  a  presentation  of  one  side  of 
the  divestiture  issue. 

13.  Moreover,  ABC  submits  that  regardless  of  whether  the  ad  con- 
stitutes advocacy  on  divestiture  it  has  fulfilled  any  fairness  obligation 

since  it  has  reported  extensively  on  the  pro-divestiture  viewpoint  dur- 
64  FCC.  2d 
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ing  its  overall  programming.  To  illustrate,  it  refers  to  the  August  17, 
1975  broadcast  of  Issues  and  Answers  which  featured  Senator  Birch 

Bayh,  one  of  the  complainants,  wherein  he  was  afforded  an  opportuni- 
ty to  discuss  the  introduction  of  divesture  legislation  and  its  ultimate 

effect  on  the  petroleum  industry. 
14.  During  the  May  16,  1976  Issiies  and  Answers  broadcast,  ABC 

claims,  Congressman  Morris  Udall  commented  on  his  proposal  to  break 
up  the  major  oil  companies.  ABC  also  cites  the  comments  of  Jack 
Anderson  dated  April  1,  1976  on  Good  Morning  America  in  connection 

with  proposed  divestiture  legislation  and  the  major  oil  companies'  ef- 
forts to  block  such  a  measure,  and  the  views  relevant  to  divestiture  of 

Representative  Udall  on  ABC  Evening  News  on  February  18,  1976  and 

Good  Morning  America  of  April  22.  ABC  dismisses  Energy  Action's 
attempt  to  discount  these  programs,  stating  that  the  network  deter- 

mined in  good  faith  that  this  was  an  appropriate  means  of  covering 
this  controversial  issue  of  public  importance. 

15.  NBC,  in  a  September  1  reply,  states  that  it  aired  the  60-second 
Texaco  ad  on  four  occasions  between  February  and  April  7,  1976,  and 
that  WRC-TV  twice  presented  a  similar  30-second  spot.  NBC  consid- 

ers divestiture  to  be  a  controversial  issue  of  public  importance  and 

takes  the  position  that  the  Texaco  ad  "did  not  express  a  view  on  that 
issue."  NBC  supports  this  conclusion  by  citing  Energy  Action's  reli- 

ance in  its  complaint  on  the  alleged  discussion  by  Texaco  of  the  econ- 

omy/efficiency question,  and  states  that  although  "the  economy  and 
efficiency  of  vertical  integration  in  the  oil  industry  is  certainly  a  part 
of  the  current  legislative  debate  on  divestiture,  NBC  does  not  believe 
that  the  question  of  what  is  the  most  efficient  and  economical  struc- 

ture is  a  controversial  issue  within  the  meaning  of  the  fairness  doc- 

trine." Rather,  the  network  perceives  this  as  a  "subsidiary  facet"  of 
the  general  issue  and  not  one  of  the  central  issues  of  the  public  de- 

bate. ^  To  this  extent,  NBC  maintains  that  Energy  Action  should  not  be 
able  to  "seize  upon  an  isolated  argument  in  the  legislative  divestiture 
debate  and  claim  that  the  commercial  expresses  a  view  on  that  debate 
simply  because  there  is  some  similarity  between  the  commercial  and 

an  isolated  point  raised  in  the  debate."  NBC  characterizes  the  Texaco 
ad  as  a  "typical  and  legitimate  institutional  message"  relating  to  the 
desirability  of  Texaco's  operation,  and  asserts  that  it  neither  discusses 
what  is  the  most  economical  or  efficient  structure  nor  argues  that  the 
integrated  structure  is  the  most  economical  or  efficient.  Therefore, 
NBC  asserts,  pursuant  to  the  standards  set  out  in  the  Fairness  Report, 
it  does  not  believe  that  its  judgment  in  this  instance  is  unreasonable. 

16.  NBC  states  that  regardless  of  whether  the  Commission  deter- 
mines that  the  Texaco  spot  presents  a  view  on  a  controversial  issue  of 

public  importance,  it  has  met  any  fairness  obligation  which  might  re- 
sult from  the  broadcast  of  the  ad  by  its  presentation  of  "substantial 

coverage  of  the  pro-divestiture  position."  In  this  regard  it  cites  the 
programming  to  which  it  referred  in  its  letter  to  Energy  Action  dated 
May  11.  There  it  advised  Energy  Action  that  the  February  23,  1975 

NBC  Sunday  Night  News  reported  the  AFL-CIO's  call  for  legislative 
action  to  halt  horizontal  integration  of  the  energy  industry  and  "to 

•■•NBC  states  that  the  main  elements  of  the  divestiture  debate  are  "high  prices,  oligopoly  power, 
competition,  predatory  practices  (and  that  the]  commercial  touched  on  none  of  these." 
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force  [oil  companies]  to  get  rid  of  their  sales  operations";  that  on  the 
July  4,  1975  Today  program  Senator  Birch  Bayh  was  interviewed  on 
divestiture;  that  NBC  News  Update  of  October  18,  1975  reported 

Senator  Philip  Hart's  intention  to  propose  divestiture  legislation;  and 
that  comments  on  advantages  of  divestiture  by  Anthony  Sampson 
were  aired  on  the  October  28,  1975  Today  show.  NBC  also  states  that 
its  February  25,  1975  Nightly  Ne2cs  described  former  Presidential  can- 

didate Fred  Harris's  support  for  anti-trust  action  against  the  inte- 
grated oil  companies  and  that  Representative  Morris  Udall  on  the 

November  30,  1975  Meet  the  Press  similarly  discussed  the  need  for  the 

divestiture.  NBC  states  that  Energy  Action's  attempts  to  dismiss 
these  programs  because  several  occurred  prior  to  the  introduction  of 
pending  legislation  in  January  1976  or  because  it  was  reportage  of 
news  rather  than  advocacy  and  as  such,  would  not,  according  to  En- 

ergy Action,  serve  to  balance  views  contained  in  the  Texaco  spots, 
cannot  be  supported  in  fact  or  in  law. 

17.  In  addition  to  this  earlier  documentation,  NBC  submits  that  dur- 
ing coverage  of  the  Democratic  National  Convention  on  July  13  it 

afforded  actor  Paul  Newman  the  opportunity  to  discuss  at  some  length 
his  pro-divestiture  viewpoint.  Moreover,  NBC  states  that  Station 
WRC-TV,  in  addition  to  carrying  the  above  programs,  presented  three 
local  news  reports  between  January  29  and  August  10,  1976  in  connec- 

tion with  Energy  Action  Committee  and  its  pro-divestiture  views. 
18.  WTOP  filed  its  reply  on  September  1  and  acknowledges  that  it 

carried  the  60-second  Texaco  ad  between  late  January  and  mid-April 
1976,  characterizing  it  as  advertising  "designed  to  present  a  favorable 
public  image  of  a  particular  corporation  or  industry,"  namely  Texaco. 
WTOP  states  that  the  spot  did  not  address  the  divestiture  issue  and  it 
is  a  station  policy  not  to  accept  for  broadcast  editorial  advertising. 

19.  The  licensee  refers  to  its  "procedures  for  carefully  reviewing 
commercial  copy  to  make  sure  it  does  not  argue  controversial  issues." 
To  illustrate,  WTOP  states  that  it  utilizes  "special  monitoring  proce- 

dures" for  review  of  advertising  copy  and  "a  trained  continuity  accept- 
ance director"  who  screens  commercial  copy  with  assistance  from  the 

licensee's  Manager  of  Broadcast  Standards  and  Practices  at  the  Corpo- 
rate level.  In  this  instance,  WTOP  states,  Texaco  approached  WTOP 

with  a  proposed  concept  for  a  spot  announcement  "which  eventually 
became  the  spot  in  question."  The  station  then  reviewed  the  advertis- 

ing proposal  and,  according  to  WTOP,  determined  that  it  "raised  ques- 
tions under  the  station's  policy."  WTOP  states  that  Texaco  then  sub- 

mitted a  revised  proposal  which  the  licensee  reviewed,  and  that  "[o]nly 
when  WTOP-TV  was  satisfied  in  its  own  judgment  that  the  advertis- 
ment,  as  reconstituted,  did  not  advocate  a  viewpoint  on  a  controversial 
issue  of  public  importance,  did  it  accept  the  advertising.  The  entire 

process  took  approximately  eleven  weeks." 
20.  WTOP  concluded  at  the  end  of  January  1976  that  the  Texaco  ad 

did  not  advocate  a  viewpoint  on  a  controversial  issue,  after  taking  into 

account  "all  relevant  circumstances  at  that  time,  in^'luding  the  Con- 
gressional situation  described  in  Energy  Action's  complaint."  It  is  al- 

leged that  this  situation  began  to  change  somewhat  in  April  since 
Subcommittee  approval  of  the  bill  occurred  on  April  1.  WTOP  notes 
that  full  Committee  action  sending  the  measure  to  the  Senate  floor  did 
not  occur  until  June  15.  However,  WTOP  claims  that  at  the  time  these 
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ads  appeared  neither  divestiture  nor  the  economy /efficiency  of  oil  com- 
panies standing  alone  was  a  controversial  issue  of  public  importance 

although  they  may  have  been  newsworthy.  With  regard  to  the  latter, 
WTOP  states  that  during  the  time  within  which  these  spots  were  run, 

the  economy/efficiency  of  large  oil  companies  "had  not  become  so  asso- 
ciated in  public  debate  with  the  divestiture  issue  that  the  economy/ 

efficiency  of  an  oil  company  could  not  be  addressed  without  preface 

advocating  a  point  of  view  on  divestiture."  WTOP  argues  that  only 
after  the  Congressional  action  of  April  1976  did  the  issue  of  divestiture 

"rise  above"  the  "sometimes  hard-to-draw  line  of  what  is  a  controver- 

sial issue  of  public  importance,"  and  by  that  time  WTOP  determined 
that,  in  view  of  the  changing  circumstances,  it  would  terminate  the 
spot.  WTOP  states  that  it  last  ran  the  ad  on  April  18  and  inadvertently 
on  April  28,  and  that  it  was  not  until  after  it  terminated  the  spot  that 
attention  started  to  be  directed  to  the  relationship  between  the  dives- 

titure issue  and  the  economy/efficiency  of  oil  companies.  WTOP  states 
that  under  these  circumstances  it  was  not  unreasonable  to  conclude 

that  when  broadcast  the  ad  did  not  "obviously  address,  and  advocate  a 
point  of  view  on  a  controversial  issue  of  public  importance."  Even  now, 
WTOP  states  that  it  may  be  reasonable  to  conclude  that  either  dives- 

titure is  not  a  controversial  issue  of  public  importance  or  that  the 

discussion  of  "efficiency/economy  is  not  so  intertwined  with  the  dives- 
titure issue"  to  require  licensees  to  present  contrasting  viewpoints  on the  basis  of  the  Texaco  ad. 

21.  WTOP  maintains  that  by  virtue  of  the  facts  before  it,  the  deter- 
mination that  this  ad  did  not  meaningfully  discuss  one  side  of  a  pres- 

ently controversial  issue  is  not  unreasonable.  It  states  that  the  Com- 

mission ought  not  to  "second-guess  the  station's  determination  of  what 
it  will  cover  and  what  it  will  not  cover  unless  its  decision  is  plainly 

unreasonable  or  in  bad  faith,  [and  that  it]  is  proper  that  the  govern- 

ment not  intrude  in  such  editorial  decisions.''  (emphasis  added) 
22.  As  additional  support  for  its  conclusion,  WTOP  notes  that  its 

most  recent  ascertainment  of  the  community  needs  and  interests  has 

not  uncovered  evidence  either  of  controversiality  or  of  public  impor- 
tance of  the  issue  of  divestiture. 

23.  WTOP  also  refers  to  programming  it  has  presented  on  the  issue 
of  divestiture.  WTOP  cites  seven  individual  news  reports  each  pro- 

duced by  the  CBS  network  broadcast  between  February  24  and  June 
16,  1976  in  connection  with  divestiture.  The  licensee  indicates  that 

these  items  included  a  report  that  one  of  seven  Democratic  presiden- 
tial candidates  supported  divestiture;  that  Senator  Birch  Bayh  sup- 

ported divestiture;  and  that  the  Democratic  Platform  Committee 

adopted  the  principal  of  ownership  restrictions  on  integrated  oil  com- 
panies. WTOP  also  cites  an  interview  with  proponent  Senator  Abour- 

zek  where  he  described  his  reasons  for  supporting  divestiture;  cover- 
age of  the  Senate  Judiciary  Committee's  vote  on  this  measure  and  an 

additional  explanation  of  the  legislation;  and  finally  a  report  "directed 
to  the  divestiture  issue." 

24.  WTOP  argues  that  Energy  Action's  three  and  a  half  month  de- 
lay from  the  time  that  the  licensee  responded  to  Energy  Action's  ini- 
tial inquiry  to  the  date  of  the  filing  of  the  complaint  with  the  Commis- 
sion would  necessitate  the  denial  of  the  complaint,  because  "Energy 

Action  cannot  be  allowed  to  spend  three  and  a  half  months  amassing 
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evidence  largely  after  the  commercial  was  terminated,  and  thereby 
wait  to  file  at  a  time  when  divestiture  may  be  considered  controver- 

f  sial";  and  that  "a  ruling  that  initiated  a  last  minute  flood  of  free  spots 
^    explicitly  advocating  divestiture  could  tilt  the  public's  perception  of the  issue  in  a  manner  inconsistent  with  the  policies  of  the  fairness 

doctrine." 25.  In  its  reply  of  September  10  to  the  broadcaster.  Energy  Action 
reiterates  its  position  that  the  Texaco  ad  addressed  the  controversial 
divestiture  issue  during  January  to  mid-April  1976,  the  period  within 

which  it  broadcast  the  ad.  Referring  to  the  licensee's  acknowledging 
earlier  rejection  of  a  similar  Texaco  ad.  Energy  Action  argues  that  this 
rejection  and  the  circumstances  surrounding  it  indicate  that  WTOP 
itself  believed  that  the  topic  of  divestiture  was  a  controversial  issue  of 
public  importance  and  refused  to  carry  the  ad  because  of  its  explicit 
reference  to  the  divestiture  debate.  Energy  Action  asserts  that  in  its 
view,  WTOP  eventually  decided  to  carry  the  Texaco  ad  only  after  it 
received  a  new  ad  with  such  explicit  references  deleted.  Concerning 
the  alleged  controversiality  of  this  issue.  Energy  Action  submits  that 
the  extensive  amount  of  press  coverage  (some  of  which  is  cited,  infra) 
indicates  involvement  in  the  debate  by  President  Ford  and  other  high 
ranking  administration  officials  and  by  members  of  Congress,  and 
demonstrates  that  divestiture  is  a  major  Presidential  election  cam- 

paign issue.  Energy  Action  argues  that  this  material,  considered  with 
the  additional  fact  that  all  three  major  television  networks  have  taken 
a  position  that  divestiture  was  controversial,  reveals  the  unreasonable- 

ness of  WTOP's  position  that  divestiture  was  not  of  sufficient  contro- 
versiality prior  to  mid-April. 

26.  Next,  Energy  Action  attacks  the  claim  that  the  ad  did  not  ad- 
dress or  advocate  a  view  on  the  above  issue.  It  re-emphasizes  the 

relationship  between  the  so-called  economy/efficiency  argument  which 

it  claims  is  the  essence  of  the  Texaco  message  and  the  "contemporane- 
ous public  debate  over  divestiture."  Energy  Action  characterizes  the 

ad  as  a  "  'reasoned'  argument  in  favor  of  integration  and  in  opposition 
to  divestiture  in  terms  similar  to  those  employed  by  industry  spokes- 

men, regardless  of  the  omission  of  explicit  reference  to  divestiture  or 

to  pending  legislation."  Energy  Action  refers  to  the  broadcasters'  char- 
acterization of  the  divestiture  issue  as  "self-serving"  and  asserts  the 

topics  which  ABC  and  NBC  do  acknowledge  as  being  integral  to  the 

meaningful  discussion  of  the  issue  of  divestiture,  such  as  "competition" 
and  "high  prices,"  are  implicitly  addressed  by  Texaco  during  this  ad  in 
terms  which  parallel  the  public  positions  of  opponents  of  divestiture. 
Moreover,  Energy  Action  claims  that  the  spot  belies  the  assertion  that 

it  is  an  "institutional"  advertisement  aimed  at  enhancing  Texaco's  cor- 
porate image,  citing  the  language  included  in  the  spot  to  the  effect  that 

a  company  like  Texaco  is  in  all  phases  of  the  oil  industry  and  is  able  to 
link  the  parts  together  efficiently  and  economically.  Energy  Action 
continues  to  assert  that  the  economy/efficiency  argument  has  become 

"inextricably  intertwined  with  the  divestiture  debate,"  and  therefore 
advocacy  of  the  industry's  economy  and  efficiency  is  a  meaningful 
position  on  that  issue. 

27.  Finally,  Energy  Action  attacks  as  inadequate  each  broadcaster's 
programming  submitted  to  illustrate  the  presentation  of  contrasting 
viewpoints.  Specifically,  in  response  to  NBC  and  in  addition  to  the 
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arguments  raised  in  the  original  complaint,  it  argues  that  the  cited 
interview  of  actor  Paul  Newman  during  the  Democratic  National  con- 

vention, although  a  presentation  of  pro-divestiture  views,  falls  short  of 
the  necessary  balance  of  viewpoints  inasmuch  as  it  was  balanced  by 
the  interview  at  that  convention  of  a  Texas  delegate  who  opposed 
divestiture,  and  occurred  near  midnight  and  therefore  outside  of  prime 
time.  Energy  Action  refers  to  the  news  reports  concerning  Energy 

Action's  press  conference  as  "mere  reportage  of  news"  and  therefore 
insufficient  to  balance  the  "advocacy"  of  the  Texaco  ads. 

28.  Concerning  ABC's  programming.  Energy  Action  asserts  that 
since  much  of  it  occurred  in  1975,  prior  to  Senate  consideration  of  the 
divestiture  bill  now  before  it,  it  is  insufficient.  Moreover,  it  claims  that 
the  public  affairs  program  Issues  and  Answers  appearing  on  Sunday, 
is  outside  the  periods  of  prime  audience  potential  and  would  not  con- 

stitute a  reasonable  opportunity  for  the  presentation  of  contrasting 
views.  Energy  Action  maintains  that  the  May  16  appearance  of  Repre- 

sentative Udall,  while  discussing  a  "pro-divestiture  position  did  not 
mention  the  economy/efficiency  argument,  the  alleged  thrust  of  the 

Texaco  ad." 
29.  Energy  Action  in  its  analysis  of  the  programming  cited  by 

WTOP  refers  to  WTOP's  reliance  entirely  on  network  program.ming, 
which  in'  Energy  Action's  opinion  is  generally  internally  balanced  and 
therefore  insufficient  for  purposes  of  balancing  the  anti-divestiture 
views  presented  in  the  Texaco  ads.  Moreover  it  characterizes  these 

news  reports  as  "random  network  items,"  all  but  one  of  which  consti- 
tuted "mere  reportage  of  fact,"  and  none  of  which  presented  a  discus- 

sion of  the  merits  or  any  advocacy  of  divestiture  but  rather  merely 
neutral  reportage  of  pending  legislation.  Energy  Action  concludes  that 
this  cannot  be  said  to  constitute  a  sufficient  balance  in  light  of  what  it 
assumes  are  a  large  number  of  Texaco  spots  carried  by  WTOP. 

30.  Energy  Action  denies  that  by  its  complaint  it  is  requesting  the 

Commission  to  intrude  on  licensees'  journalistic  judgment.  It  asserts 
that  it  neither  asks  for  the  removal  of  the  spots  nor  the  right  to 
present  its  own  counterspots.  All  that  is  being  asked,  asserts  Energy 
Action,  is  that  stations  deal  with  the  divestiture  issues  fairly.  More- 

over, Energy  Action  disputes  WTOP's  claim  that  it  was  in  the  exercise 
of  its  editorial  judgment  that  it  decided  not  to  discuss  divestiture  in  its 
other  programming.  Rather,  it  is  claimed  that  this  judgment  relates  to 
whether  the  licensee  felt  that  it  incurred  fairness  obligations  by  the 
broadcast  of  the  Texaco  ads  and  had  little  to  do  with  the  ultimate 

journalistic  judgment  of  how  best  to  cover  the  issue.  Thus,  should  the 

Commission  find  WTOP's  conclusion  in  this  regard  to  be  unreasonable, 
claims  Energy  Action,  it  would  not  indicate  thereby  an  attempt  to 

supplant  WTOP's  program  judgment  with  that  of  the  Commission. 
31.  At  the  request  of  the  Commission,  WTOP,  in  a  follow-up  letter 

dated  September  9,  advised  that  it  carried  the  Texaco  60-second  spots 
on  28  occasions  between  January  31  and  April  18,  1976  and  carried  the 
30-second  spot  on  25  occasions  between  January  30  and  April  15,  1976 
with  an  extra  30-second  broadcast  on  April  28. 

32.  On  September  14,  Energy  Action  filed  additional  comments  in 

connection  with  WTOP's  reply  to  the  Commission.  With  a  specific  ref- 
erence to  the  licensee's  September  9  pleading,  Energy  Action  asserts 

that,  contrary  to  WTOP's  claims,  the  broadcast  of  the  seven  CBS  news 
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reports  is  insufficient  for  purposes  of  providing  a  reasonable  opportu- 
nity for  the  presentation  of  contrasting  views.  It  claims  that  eight 

times  as  much  anti-divestiture  material  was  broadcast  as  compared  to 

pro-divestiture  material  in  WTOP's  overall  programming,  and  that 
there  was  a  significant  disparity  in  the  frequency  with  which  each  side 
was  presented. 

33.  Energy  Action  restates  its  view  that  the  news  reports  in  ques- 
tion "are  either  initially  balanced  (CBS  Evening  News,  6/15/76)  or  anti- 

divestiture  (CBS  Evening  News,  6/17/76)  .  .  .  [and  that  in  its  opinion 

not]  a  single  news  report  conveys  a  pro-divestiture  viewpoint."  More- 
over, Energy  Action  submits,  except  for  the  June  15  interview  with 

Senator  Abourzek,  "not  a  single  news  report  contains  the  views  of  a 
partisan,  pro-divestiture  spokesperson." 

34.  WTOP  filed  an  additional  pleading  dated  September  16  claiming 

that  Energy  Action  "fundamentally  misconstrued  WTOP-TV's  posi- 
tion." To  clarify,  WTOP  states  that  it  accepted  the  ad  because  it  felt 

that  the  ad  neither  addressed  nor  advocated  a  point  of  view  on  a 
controversial  issue;  that  this  judgment  is  supported  by  the  language  in 

the  spot  "which  WTOP-TV  was  careful  to  assure  merely  lauded  Tex- 
aco and  oil  company  efficiency";  that  this  reasonable  judgment  as  of 

mid-April  was  that  "oil  industry  efficiency"  had  not  become  "so  inex- 
tricably tied  to  the  divestiture  issue"  that  such  an  "institutional"  mes- 

sage necessarily  constitutes  advocacy  on  the  divestiture  issue;  and  that 
it  was  not  unreasonable  for  WTOP  to  conclude  that  divestiture  was 

"not  so  clearly  an  issue  of  sufficient  public  importance."  WTOP  main- 
tains that  it  did  not  argue  that  if  carriage  of  Texaco  ads  imposed 

fairness  obligations,  carriage  of  CBS  news  reports  discharge  that  obli- 

gation, but  only  that  the  station's  "treatment  of  the  divestiture  issue 
and  energy  matters  generally  has  been  fairly  and  properly  determined 
by  its  bona  fide  news  and  programming  judgment,  taking  into  account 

community  needs  and  interests.  .  .  ." 
Discussion 

35.  Pursuant  to  the  fairness  doctrine,  broadcasters  are  required  to 
cover  adequately  and  fairly  controvei  >ial  issues  of  public  importance, 
making  an  effort  during  the  coverage  of  those  issues  to  afford  a  rea- 

sonable opportunity  in  their  overall  programming  for  the  presentation 
of  contrasting  points  of  view.  They  are  afforded  wide  journalistic  dis- 

cretion under  this  doctrine  to  determine  the  content  of  their  program- 
ming and  how  best  to  satisfy  their  fairness  obligations.  As  we  have  on 

many  occasions  emphasized,  we  do  not  view  the  fairness  doctrine  as  an 
intrusion  on  licensee  day-to-day  editorial  decision  making,  such  intru- 

sion being  clearly  prohibited  under  the  Communications  Act.  47  U.S.C. 
326.  When  a  licensee  presents  one  side  of  a  controversial  issue  he  is  not 
required  to  provide  a  forum  for  opposing  views  on  that  same  program 
or  series  of  programs.  He  is  simply  expected  to  make  a  provision  for 
the  opposing  views  in  his  overall  programming.  Neither  is  he  required 

to  present  an  "equal  balance"  of  views  on  a  particular  public  issue.  Our 
steadfast  commitment  to  a  system  of  electronic  communication  in 
which  an  individual  broadcaster  is  free  to  exercise  wide  journalistic 

discretion  is  illustrated  by  the  fact  that  under  this  doctrine  the  broad- 
cast licensee  is  called  upon  and  is  responsible  for  the  determination  in 

each  instance  of  the  most  appropriate  means  of  informing  his  listeners. 
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Unless  clearly  unreasonable,  editorial  decisions  of  this  nature  will  not 
be  disturbed.  Fairness  Report,  48  FCC  2d  1  (1974);  Neckritz  v.  FCC, 
502  F2d  411  (D.C.  Cir.  1974). 

36.  As  part  of  the  basic  statutory  responsibility  to  inform  the  public, 
mandated  by  Section  315(a)  of  the  Communications  Act,  47  U.S.C. 
315(a)  as  amended;  Strans  Communications,  Inc.  v.  FCC,  530  F2d 

1001  (D.C.  Cir.  1976),  "[t]he  licensee,  in  applying  the  fairness  doctrine, 
is  called  upon  to  make  reasonable  judgments  in  good  faith  on  the  facts 
of  each  situation— as  to  whether  a  controversial  issue  of  public  impor- 

tance is  involved,  as  to  what  viewpoints  have  been  or  should  be  pre- 
sented, as  to  the  format  and  spokesmen  to  present  the  viewpoints,  and 

all  the  other  facets  of  such  programming."  Applicability  of  the  Fair- 
ness Doctrine  on  the  Handling  of  Controversial  Issues  of  Public  Im- 

portance, 40  FCC  598,  599  (1964). 
37.  If  a  complaint  presents  prima  facie  evidence  to  substantiate  the 

claim  of  controversiality  of  an  issue  cited  in  the  complaint  and  of 

apparent  presentation  of  only  one  viewpoint  thereon  in  the  station's 
overall  programming,  the  licensee  is  called  upon  to  respond  to  an  in- 

quiry by  the  Commission  wherein  he  is  asked  whether  the  issue  was 
addressed  during  the  programming  in  question,  whether  that  issue  was 
then  ajiontroversial  issue  of  public  importance  and  if  so,  whether  the 
station  has  or  intends  to  afford  reasonable  opportunity  for  the  presen- 

tation of  opposing  views.  If  the  licensee's  conclusions  are  substantially 
different  from  those  of  the  complainant,  the  Commission  must  then 
determine  the  reasonableness  of  those  judgments.  Reconsideration  of 
the  Fairness  Report,  58  FCC  2d  691  (1976). 

38.  In  Public  Media  Center  v.  Radio  Station  KATY,  et  al,  59  FCC 

2d  494  (1976),  we  reiterated  our  view  that  while  ".  .  .  we  do  not  believe 
that  the  usual  product  commercial  can  realistically  be  said  to  inform 
the  public  on  any  side  of  a  controversial  issue  of  public  importance  .  . . , 

we  will  apply  the  fairness  doctrine  ...  to  those  'commercials'  which  are 
devoted  in  an  obvious  and  meaningful  way  to  the  discussion  of  public 

issues."  Fairness  Report,  48  FCC  2d  1,26  (1974).  Thus,  we  distin- 
guished those  editorial  advertisements  which  do  trigger  fairness  obli- 

gations, from  product  advertisements  which  merely  discuss  "the  desir- 
ability of  the  product"  and  institutional  advertising  which  is  "designed 

to  present  a  favorable  public  image  of  a  particular  corporation  or  in- 
dustry" and  which  "ordinarily  does  not  involve  debate  on  public  is- 

sues." Fairness  Report,  supra.  See  Piiblic  Interest  Research  Qroiip  v. 
FCC,  522  F2d  1060  (1st  Cir.  1975)  cert,  denied   U.S.   (1976). 

39.  In  response  to  the  Commission's  inquiry  in  this  matter  each licensee  denies  that  the  Texaco  ad  discussed  one  side  of  a  controversial 
issue  of  public  importance  and  concludes  that  no  fairness  obligations 
occur  as  a  result  of  the  carriage  of  these  ads.  In  maintaining,  that 
divestiture  and  the  economy  and  efficiency  of  the  present  industry 
structure  were  both  controversial  and  of  public  importance,  Energy 
Action  has  furnished  voluminous  documentation  indicating  the  exis- 

tence of  considerable  debate  on  the  merits  of  divestiture  dating  as  far 
back  as  the  fall  of  1975,  prior  to  the  introduction  of  pending  divestiture 

legislation.  The  subject  of  "economy/efficiency,"  we  note,  is  argued 
only  within  the  context  of  the  larger  divestiture  issue  and  does  not 
appear  to  be  independently  debated.  While  ABC  and  NBC  do  not 
challenge  the  controversiality  of  divestiture,  per  se,  WTOP  specifically 
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maintains  that  at  the  time  it  aired  the  ad  neither  the  issue  of  divesti- 
ture nor  the  economy/efficiency  of  the  oil  companies  was  controversial 

or  of  public  importance.  It  does  not,  however,  specifically  address  En- 

ergy Action's  documentation,  instead  relying  solely  on  its  own  estab- 
lished monitoring  procedures  and  its  programming  judgment. 

40.  In  our  Fairness  Report,  snpra,  we  delineate  what  we  believe  are 
the  appropriate  standards  to  be  applied  by  licensees  when  attempting 
to  determine  whether  an  issue  is  of  requisite  controversiality  to  en- 
voke  the  fairness  doctrine.  There  we  emphasize  the  relevance  of  the 

degree  of  attention  paid  to  an  issue  by  government  officials,  commu- 
nity leaders  and  the  media,  and  whether  this  issue  is  the  subject  of 

vigorous  debate  with  substantial  elements  of  the  community  in  opposi- 
tion to  one  another.  Id.  at  12.  Under  these  standards,  we  do  not  believe 

WTOP's  judgment  is  reasonable.  Evidence  before  us  includes  informa- 
tion that  divestiture  was  a  significant  political  campaign  issue  during 

the  period  in  question,  the  subject  of  major  legislation  and  Congres- 
sional debate,  and  the  focus  of  numerous  national  and  local  (in  Wash- 

ington, D.C.)  editorial  comments,  occupying  the  attention  of  the  Pres- 
ident, members  of  Congress  and  members  of  the  oil  industry. 

Likewise,  considering  the  almost  universally  shared  view  that  the  ulti- 
mate determination  of  the  divestiture  debate  will  have  substantial  im- 

pact on  the  present  and  future  standard  of  living  in  this  country,  we  do 
not  believe  it  can  reasonably  be  said  the  issue  is  not  of  sufficient  public 

importance.  ̂   Although  WTO?  cites  the  fact  that  divestiture  was  not 
named  by  community  leaders  as  of  importance  to  its  community,  we  do 
not  believe  this  alone  is  a  reasonable  basis  for  determining  that  an 
issue  is  not  a  controversial  issue  of  public  importance.  As  we  stated  in 
Public  Media  Center  v.  KATY  et  al.,  supra: 

The  matters  cited  by  a  licensee  in  its  ascertainment  survey  as  the  problems,  needs 
and  interests  of  the  residents  of  the  community  which  it  serves  do  not  necessarily 
correspond  to  local,  state-wide  or  nationwide  controversial  issues  of  public  impor- 

tance. Moreover,  not  even  the  most  thorough  of  ascertainment  methods  would  guar- 
antee that  the  licensee  would  identify  all  those  issues  which  are  matters  of  contro- 
versy and  public  importance,  (citation  omitted). 

Moreover,  while  we  accept  the  licen^  ee's  claim  of  closely  scrutinizing 
commercial  advertisements  prior  to  this  presentation  to  avoid  discus- 

sion of  controversial  matters,  we  do  not  believe  there  is  an  adequate 
basis  for  the  conclusion  that  in  this  instance  its  determination  that 
divestiture  was  not  a  controversial  issue  was  reasonable.  In  fact,  all 

evidence  points  to  a  contrary  conclusion.^ 41.  Each  licensee  contends  that  whether  or  not  the  divestiture  issue 
is  deemed  to  be  controversial,  it  is  not  unreasonable  to  conclude  that 
the  Texaco  ad  does  not  address  that  issue  in  an  obvious  and  meaning- 

ful way,  since  that  spot  has  but  a  "tenuous"  relationship  to  the  dives- 
titure debate,  and  is  merely  an  institutional  message  relating  to  the 

desirability   of  Texaco's   operation.    Moreover,   each   asserts   that   al- 

^Also  in  our  Faimexg  Report  we  state  the  principal  test  of  public  importance  of  an  issue  is  in 
terms  of  a  subjective  judgment  of  "the  impact  that  the  issue  is  likely  to  have  on  the  community-at- 
large"  or  put  another  way,  if  the  issue  involves  a  social  or  political  choice,  "whether  the  outcome  of 
that  choice  will  have  a  significant  impact  on  society  and  its  institutions."  IH.  at  11-12. 

•>  WTOP  has  stated  that  it  rejected  Texaco's  initial  propo.sal  because  it  "raised  questions  under  the 
station's  policy"  of  not  airing  commercials  that  "argue  controversial  issues. "  We  believe  this  repre- sents a  tacit  admission  that  discussion  of  divestiture  amounted  to  di.scussion  of  a  controversial  issue 
eleven  weeks  prior  to  the  first  Texaco  ad  broadcast  in  January. 
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though  the  ad  mentions  economy  and  efficiency,  this  is  but  a  "subsid- 
iary facet"  of  the  general  divestiture  issue  rather  than  a  central  issue 

of  the  public  debate,  noting  that  neither  divestiture  nor  pending  legis- 

lation are  mentioned  during  the  ad.  WTOP  specifically  argues  that  ".  .  . 
[i]t  would  have  been  different  (indeed,  WTOP-TV  would  not  have 
cleared  the  spot),  if  the  commercial  had  stated  that  07ily  through  the 
common  ownership  of  various  elements  may  economy  and  efficiency  in 

the  oil  industry  be  achieved.  But  the  spot  didn't  say  that  .  .  .  The  spot 
stated  that  Texaco  achieved  economy  and  efficiency  through  its  opera- 

tion of  various  elements  in  the  oil  industry." 
42.  In  our  Faimiess  Report,  supra,  we  discussed  the  standards  by 

which  licensees  can  reasonably  determine  whether  a  program  raised  a 
particular  issue.  We  recognized  that  a  broadcast  may  avoid  expHcit 
mention  of  the  ultimate  matter  in  controversy  and  still  address  the 

issue  by  "focus[ing]  instead  on  assertions  or  arguments  which  support 
one  side  or  the  other  on  that  ultimate  issue."  This  was  the  case  in 
Wilderness  Society,  31  FCC  2d  729,  reconsideration  denied  32  FCC  2d 
714  (1971),  where  we  determined  that  advertisements  which  did  not 
explicitly  mention  the  Alaskan  pipeline,  did,  in  any  event,  present  what 
could  be  termed  arguments  in  support  of  its  construction  which  was  at 
that  time  a  controversial  issue.  We  emphasized  in  the  Fairness  Report, 

supra,  that  proponents  and  opponents  of  pubHc  issues  ̂   should  inquire 
"not  on  whether  the  statement  bears  some  tangential  relevance  to  the 
[issue]  but  rather  on  whether  that  statement  in  the  context  of  the 
ongoing  community  debate,  is  so  obviously  and  substantially  related  to 

[the]  issue  as  to  amount  to  advocacy  of  a  position  on  that  question."  We 
further  stated  that  if  the  arguments  and  views  expressed  over  the  air 

"closely  parallel  the  major  arguments  advanced  by  partisans  on  one 
side  or  the  other  of  the  public  debate  it  might  be  reasonable  to  con- 

clude that  there  had  been  a  presentation  on  one  side  of  the  ultimate 

issue." 43.  This  is  consistent  with  the  view  that  the  First  Amendment  does 

not  "require  the  Commission  to  force  the  presentation  of  alternative 
views  in  response  to  product  advertisements  which  do  not  explicitly 

expound  a  point  of  view  on  a  public  issue."  Public  Interest  Research 
Group  V.  FCC,  supra.  An  ad  advocating  the  use  of  a  particular  brand 
of  gasoline  would  not  constitute  advocacy  of  a  position  on  a  controver- 

sial issue.  Neckritz  v.  FCC,  supra;  Public  Interest  Research  Group  v. 
FCC,  supra.  Further,  when  ruling  in  this  sensitive  area,  we  take  cog- 

nizance only  of  what  statements  were  actually  presented  in  the  adver- 
tisement and  the  relationship  of  those  statements  to  ongoing  public 

debate.  Most  important,  it  must  be  reasonably  evident  that  the  com- 
mercial contributed  to  the  public's  understanding  of  the  controversial 

issue  cited  in  the  complaint.  To  reasonably  judge  whether  an  ad  advo- 
cates a  position  on  a  controversial  issue  of  public  importance,  a  licensee 

therefore  must  first  look  at  the  ad  and  then  to  the  nature  and  sub- 

stance of  the  "ongoing  public  debate." 

"We  state  that  the  determination  on  this  point  "cannot  be  made  in  a  vacuum;  in  addition  to  this 
review  of  the  text  of  the  ad.  the  licensee  must  take  into  account  his  general  knowledge  of  the  issues 

and  arguments  in  the  ongoing  public  debate."  Moreover,  we  advise  licensees  that  we  will  not  rule 
against  a  licensee  "unless  the  facts  are  so  clear  that  the  only  reasonable  conclusion  would  be  to  view 
the  'advertisement'  as  a  presentation  on  one  side  of  a  specific  public  issue."  Fainiesa  Report  at 
paragraphs  64-65. 
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44.  The  nature  and  the  extent  of  the  divestiture  debate  is  best  illus- 
trated by  the  contrasting  committee  reports  issued  by  the  Judiciary 

Committee  of  the  Senate.  The  main  report,  which  supports  proposed 
mandatory  divestiture,  analyzes  the  structure  and  profitability  of  the 

oil  industry  in  the  present  structure  and  concludes  that  ''a  handful  of 
large  integrated  companies  have  effectively  monopolized  the  supply  of 
the  domestic  crude  oil  .  .  .  [are]  able  to  restrict  entry  into  refining  and 
limit  the  competitiveness  of  independent  refiners  .  .  .  [and]  force  on  the 
consuming  public  a  wasteful,  inefficient,  and  extremely  costly  system 

of  marketing  .  .  ."  The  Committee  attempts  to  raise  and  then  answer 
the  major  questions  surrounding  the  ultimate  issue  of  whether  divest- 

ment of  the  integrated  oil  companies  is  necessary.  These  questions 
concern  the  alleged  monopolistic  or  oligopolistic  control  large  compa- 

nies exert  on  the  production  and  price  of  petroleum  products,  the 
profitability  and  need  for  increased  capital  of  these  companies, 
whether  the  present  structure  of  the  industry  allows  for  the  maximum 
supply  of  petroleum  at  the  lowest  possible  price  to  the  consumer  or 
conversely  whether  divestiture  would  create  inefficiencies  in  produc- 

tion and  retailing  resulting  in  the  loss  of  the  "market  economies"  of  the 
present  structure  and  therefore  high  consumer  prices,  and  finally  the 
ultimate  issue  of  whether  divestiture  would  have  the  effect  of  increas- 

ing supply  and  lowering  prices.  That  report  states  that  industry  oppo- 

nents of  divestiture  argue  that  "interference  with  this  [present]  struc- 
ture [of  oil  companies]  would  result  in  tremendous  losses  of  efficiency 

and  consequent  increases  in  cost  to  consumers,"  citing  American  Petro- 
leum Institute  President  Frank  Ikard  who  is  quoted  as  stating  that 

"the  cost  of  [the]  inefficiency  of  breaking  up  the  continuous  flow 
through  production  of  crude  oil  through  the  channels  of  a  single  own- 

ership and  management  to  the  final  consumers  .  .  .  would  be  borne  by 

the  consumers."  The  Report,  in  response  to  this  loss  of  efficiency  argu- 
ment, states  that  to  the  contrary,  "[t]here  is  no  reason  to  believe  that 

[the  continuous  flow  resulting  from  integrated  producers]  is  more  ef- 
ficient—  and  considerable  reason  to  believe  that  it  is  less  efficient  .  .  ." 

To  support  this,  it  is  maintained  that  "vertical  integration  itself  creates 
the  conditions  that  make  integration  a  more  'efficient'  means  of  doing 
business.  Such  strategic  benefits,  however,  can  scarcely  be  categorized 

as  economic  efficiencies."  The  Report  characterizes  the  industry  as  "a 
wasteful,  inefficient  and  extremely  costly  system  of  marketing." 

45.  The  Report  on  the  minority  views  of  the  Judiciary  Committee 
takes  an  opposite  position  on  the  issue  of  divestment  of  integrated  oil 
companies.  It  is  the  basic  position  of  the  opponents  of  the  measure  that 
enactment  would  have  the  effect  of  reducing  domestic  production  and 
employment,  increasing  dependence  on  foreign  crude  oil,  weakening 
national  security,  destroying  the  savings  of  small  investors  and  causing 
an  increase  in  consumer  prices.  In  fact,  in  relation  to  the  last  point,  the 
minority  forecasts  an  increase  in  the  cost  of  energy  to  U.S.  consumers 
of  a  billion  dollars  annually. 

46.  It  is  also  argued  that  "proponents  are  persistent  in  ignoring  the 
efficiency  of  the  vertically  integrated  structures  and  its  effect  upon 
price.  After  all,  one  of  the  things  all  legislators  are  concerned  about  is 

the  high  level  of  petroleum  prices  at  the  consumer  level."  The  minority 
report  includes  a  statement  by  Federal  Energy  Administration  Chief 

Frank  G.  Zarb,  wherein  he  states  that  ".  .  .  it  is  not  at  all  clear  that 
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vertical  divestiture  in  the  petroleum  industry  would  result  in  reduced 
prices  of  petroleum  products.  Any  direct  cost  advantages  obtained 
through  reducing  inefficiencies  and  achieving  economies  inherent  in 
large  scale  operations  would  obviously  be  lost.  Such  losses  would  tend 
to  increase  prices  .  .  .  [and]  will  tend  to  reduce  supplies  and  place 

upward  pressure  on  prices  .  .  ."  The  minority  report  includes  a  state- 
ment by  Senator  Quentin  N.  Burdick  wherein  he  states  that  "Financial 

experts,  numerous  economists,  Securities  Exchange  Commission 
Chairman  Roderick  Hills,  Federal  Energy  Administrator  Frank  Zarb 
and  other  administration  witnesses  all  have  testified  that  divestiture 

will  lead  to  higher  prices  for  petroleum  products.  These  increases  in 
the  cost  of  petroleum  prices  will  arise  because  of  the  costs  of  imple- 

menting divestiture,  because  of  the  loss  of  economies  of  scale  and 
efficiencies  of  vertical  integration,  and  because  of  the  increased  power 
of  the  [OPEC]  to  control  the  price  of  petroleum  imported  by  the 

United  States  after  divestiture  plans  have  been  implemented  .  .  ■ ." 
47.  From  the  information  submitted  in  this  case,  it  is  clear  that 

while  the  ad  does  not  explicitly  mention  divestiture  it  does  show  visu- 
ally pieces  of  a  puzzle,  each  representing  one  particular  phase  of  the  oil 

business,  and  refers  to  these  "pieces"  coming  together  efficiently,  thus 
espousing^the  view  that  an  oil  company  "like  Texaco"  can  link  the complex  parts  together  efficiently  and  economically.  It  concludes  by 
saying  it  took  a  great  many  years  to  build  this  organization  and  it  is 
these  various  pieces  working  together  that  permit  a  company  like  Tex- 

aco to  do  its  job  for  you.  This  language  rebuts  the  view  that  this  was 
an  institutional  ad  on  behalf  of  Texaco  only.  The  ad  ties  together  facts 
and  statements  in  an  attempt  to  justify  the  view  that  it  is  in  the 

public's  interest  for  one  such  company  to  be  in  all  phases  of  the  oil 
industry.  Even  if  the  advertisement  had  not  included  the  language  of 

an  oil  company  "like  Texaco,"  we  must  conclude  that  it  is  unreasonable 
to  characterize  it  as  merely  an  institutional  ad.  The  assertions  madfe 
therein  concerning  the  economy  and  efficiency  of  vertical  integration 
go  to  the  very  essence  of  the  divestiture  issue.  We  do  not  believe  that 
it  is  reasonable  to  conclude  that  the  ad  discussed  the  economy  and 

efficiency  only  of  Texaco's  operation  and  not  of  the  entire  oil  industry. 
48.  As  the  Senate  reports  indicate,  the  views  presented  by  Texaco 

are  neither  new  nor  are  they  unique.  Indeed,  the  argument  that  an 

industry  composed  of  big  integrated  oil  companies  like  Texaco  pro- 
vides an  economical,  efficient  way  of  supplying  America  with  oil  has 

been  utilized  by  opponents  of  divestiture  and  reported  innumerable 

times.  For  example:  "Our  growth  has  been  logical.  We've  been  efficient 
and  we've  given  the  consumer  what  he  wanted — huge  amounts  of  en- 

ergy at  cheap  prices,"  (Quoting  one  oilman,  January  22,  1976  Washing- 
ton Star);  "the  major,  vertically  integrated  oil  companies — those  in 

every  level  of  the  business  from  production  to  marketing— say  their 
size  and  structure  provide  real  benefits  to  consumers.  For  one  thing, 
they  say,  an  integrated  company  can  more  efficiently  coordinate  the 

smooth  flow  of  oil  .  .  ."  February  9,  1976  Wall  Street  Jonmal.  "Dives- 
titure would  eventually  mean  high  prices  and  would  damage  the  U.S. 

oil  industry's  efficiency,"  February  12,  1976  Wall  Street  Journal; 
"economies  and  operating  efficiencies  of  the  integrated  firms  would 
disappear  if  the  companies  were  split  apart,"  says  economics  Professor 
Edward  W.  Ericson,  March  28,  1976  L.A.  Times;  opponents  of  divesti- 
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ture  maintain  that  "split  would  make  industry  less  efficient  .  .  .  cause 
higher  prices,"  April  1,  1976  S.F.  Examiner;  "Vertical  integration  is 
more  efficient,  Mobin  argues,  and  that  divestiture  is  a  step  towards 

higher  prices,"  April  2,  1976  Washiyigton  Post;  "Divestiture  would 
force  dismantling  of  efficient  industrial  machines  which  provide  eco- 

nomic energy,"  March  18,  1976  L.A.  Times. 
49.  These  are  a  few  of  the  newspaper  reports  submitted  by  Energy 

Action  which  discuss  or  advocate  a  position  on  divestiture  by  employ- 

ing the  so-called  "economy/efficiency"  argument.  This  evidence,  we 
believe,  refutes  the  licensees'  position  that  the  spot  has  but  a  "tenu- 

ous" relationship  to  the  divestiture  debate.  Considering  the  informa- tion before  us,  we  must  conclude  that  the  licensees  are  unreasonable  in 

determining  that  the  Texaco  ad  does  not  bear  a  substantial  and  mean- 
ingful relationship  to  the  ongoing  public  debate,  and  does  not,  in  obvi- 

ously and  meaningful  terms,  address  the  issue  of  the  high  price  of  oil 
and  the  very  structure  of  the  industry  under  attack — main  components 
of  what  has  come  to  be  known  as  the  divestiture  debate.  Significantly, 
none  of  the  responding  licensees  specifically  refute  the  information 
furnished  by  Energy  Action  in  support  of  its  view  that  the  statements 

made  by  Texaco  do  not  obviously  and  meaningfully  relate  to  the  dives- 
titure issue.  We  must  conclude  therefore  that  the  licensees'  determina- 

tions are  unreasonable.  It  is  therefore  necessary  to  determine  whether 
the  programming  referred  to  by  each  licensee  as  representing  the 
discussion  of  contrasting  viewpoints  on  the  issue  of  divestiture  satis- 

fies the  fairness  obligations  incurred  bv  the  broadcast  of  the  Texaco 
ad. 

50.  It  appears  that  along  with  the  presentation  of  four  network 

spots  and  two  WRC-TV  local  Washington  spots,  NBC  has  presented 
considerable  news  and  public  affairs  programming  related  to  divesti- 

ture, including  on-the-spot  coverage  of  the  filing  of  Energy  Action's 
complaint.  We  cannot  agree  that  this  programming  constitutes  "mere 
reportage  of  fact."  See  Media  Access  Project  v.  WJBF  et  al.,  (Georgia 
Power),  44  FCC  2d  755  (1972).  Several  reports  clearly  discuss  the 
merits  and  advocate  passage  of  the  divestiture  bill.  Considering  the 
few  spots  carried  by  NBC,  we  cannot  conclude  that  it  failed  to  fulfill 
its  obligations  under  the  fairness  doctrine. 

51.  We  reach  a  similar  result  in  connection  with  ABC's  program- 
ming. ABC  aired  the  Texaco  ad  only  three  times  while  presenting  a 

considerable  amount  of  pro-divestiture  discussion. 

52.  The  question  of  the  reasonableness  of  WTOP's  position  is  more 
complex.  One  reason  for  this  is  that  rather  than  broadcasting  a  handful 
of  Texaco  spots  as  ABC  and  NBC,  \i  aired  53  spots  comprising  41 
minutes  of  anti-divestiture  programming.  As  to  the  broadcast  of  con- 

trasting views,  WTOP  submits  references  to  seven  individual  CBS 
network  news  reports  which  it  carried  as  a  CBS  affiliate  station. 

53.  In  its  September  16  letter  referred  to  earlier,  WTOP  maintains 

that  it  has  not  asserted  "that  if  the  Texaco  commercial  triggered  a 
fairness  doctrine  obligation,  its  carriage  of  CBS  news  reports  dis- 

charged that  obligation  [but  rather]  .  .  .that  its  treatment  of  the 
divestiture  issue  and  energy  matters  generally  has  been  fairly  and 
properly  determined  by  its  bona  fide  news  and  programming  judg- 

ment, taking  into  account  community  needs  and  interests,  .  .  ."  If  we 
are  correct  in  concluding  from  WTOP's  statements  that  it  has  pro- 
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duced  no  programming  and  that  it  apparently  stops  short  of  asserting 
that  the  CBS  news  items  are  in  themselves  adequate  means  of  pre- 

senting contrasting  views  to  those  included  in  the  Texaco  ads,  we  must 
conclude  that  it  has  yet  to  fulfill  its  fairness  obligations  in  the  matter. 
For  if  it  acknowledges  that  it  carried  over  40  minutes  of  Texaco  ads 
which  we  believe  must  reasorrrably  be  considered  to  constitute  40  min- 

utes of  anti-divestiture  programming  over  a  period  of  three  and  a  half 
months,  without  affording  a  reasonable  opportunity  for  the  presenta- 

tion of  contrasting  views,  it  cannot  at  the  same  time  claim  that  it  has 
acted  reasonably.  In  specific  terms,  the  information  submitted  in  this 
matter  indicates  that  WTOP  has  presented  53  individual  Texaco  ads 
comprising  over  40  minutes  of  program  time  in  which  a  partisan  view- 

point on  divestiture  was  presented.  In  contrast,  WTOP  submits  that  it 
has  carried  seven  CBS  news  reports,  totahng  approximately  five  min- 

utes, according  to  Energy  Action,  which  included  discussion  of  pro- 
divestiture  views.  Copies  of  the  transcripts  of  these  reports  reveal 
that  these  seven  discussed  this  issue  in  general  terms,  reporting  the 

progress  of  divestiture  legislation.  ̂   Considering  the  disparity  between 
the  amount  of  anti-divestiture  and  pro-divestiture  programming  and 
the  frequency  of  broadcasts  in  which  one  viewpoint  was  advocated 
over  WTOP,  we  are  unable  to  conclude  that  WTOP  has  reasonably 
fulfilled  tts  fairness  obligations. 

54.  WTOP  asserts  that  its  coverage  (or  lack  of  coverage)  of  divesti- 

ture is  determined  "by  its  news  and  programming  judgment,  taking 
into  account  community  needs  and  interests."  Thus,  WTOP's  present 
position  is  that  if,  in  its  editorial  judgment,  it  concluded  that  divesti- 

ture does  not  warrant  specific  programming,  it  is  within  its  discretion 
to  decide  not  to  present  anything  on  divestiture.  Generally,  it  is  true 
that  the  decision  on  whether  to  cover  a  particular  issue  is  a  decision  for 
the  licensee  to  make.  (cf.  Representative  Patsy  Mink  et  al.  v.  WHAR, 
59  FCC  2d  987  (1976)).  However,  WTOP,  by  its  presentation  of  the 

Texaco  ads  on  53  separate  occasions,  has  already  broadcast  a  signifi- 
cant amount  of  anti-divestiture  programming  and,  therefore,  it  is  be- 
yond that  point  of  deciding  for  the  first  time  whether  or  not  to  enter 

into  a  discussion  of  divestiture.  It  has  already  incurred  the  obligation 
to  afford  a  reasonable  opportunity  for  the  presentation  of  opposing 
views.  Since,  as  stated  above,  WTOP  has  failed  to  afford  such  oppor- 

tunity, it  appears  to  have  failed  to  fulfill  its  obligations  under  the 
fairness  doctrine. 

55.  Since  it  is  apparent  that  this  issue  is  presently  controversial  and 
of  pubHc  importance,  more  programming  to  fulfill  the  obligation  of 

presenting  a  balance  of  opinion  on  this  issue  would  appear  to  be  nec- 
essary. Therefore,  WTOP  is  requested  to  advise  the  Commission 

within  ten  days  of  the  release  of  this  ruling  as  to  how  it  intends  to 
meet  this  obligation  under  the  fairness  doctrine. 

56.  Accordingly,  in  view  of  the  above,  Energy  Action's  complaint  is 
hereby  DENIED  to  the  extent  that  it  concerns  ABC  and  NBC,  and  is 

■^  For  the  record,  of  the  CBS  programs  cited  by  WTOP  one  stated  that  divestiture  legislation  would 
not  probably  pass  through  Congress;  one  reported  on  a  Treasury  Department  study  adverse  to 
divestiture;  one  balanced  the  pro-divestiture  views  of  Senator  James  Abourzek  with  the  anti-dives- 

titure views  of  John  Tower;  one  mentioned  briefly  the  views  on  divestiture  of  Senator  Birch  Bayh 
and  Jimmy  Carter;  and  one  talked  of  a  possible  filibuster  of  the  measure  and  possible  Presidential 
veto  if  it  passes.  Of  these,  only  one  actually  discussed  the  essence  of  the  bill  and  another  presented 
arguments  in  favor  of  passage. 

64  F.C.C.  2d 



1775 

804  Federal  Coyimninications  CoyinifissioJi  Reports 

GRANTED  in  connection  with  respect  to  WTOP  to  the  extent  set 
forth  herein. 

Federal  Communications  Commission,* 
Vincent  J.  Mullins,  Secretary. 

Dissenting  Statement  of  Commissioner  Margita  E.  White 

In  explaining  the  application  of  the  fairness  doctrine  to  the  broad- 
cast of  paid  announcements  in  its  Fairness  Report,  48  FCC  2d  1  (1974), 

the  Commission  stated: 

.  .  .  (W)hat  we  are  really  concerned  with  is  an  obvious  participation  in  public  debate 

and  not  a  subjective  judgment  as  to  the  advertiser's  actual  intentions.  Accordingly, 
we  expect  our  licensees  to  do  nothing  more  than  make  a  reasonable,  common  sense 

judgment  as  to  whether  the  "advertisement"  presents  a  meaningful  statement 
which  obviously  addresses,  and  advocates  a  point  of  view  on,  a  controversial  issue  of 
public  importance. 

While  some  objective  standards  can  be  applied  to  determine  what 

constitutes  a  controversial  issue,  the  judgment  as  to  whether  an  insti- 
tutional advertisement  addresses  such  an  issue  in  an  obvious,  meaning- 

ful and  substantive  manner  is  even  more  subjective.  That  is  why  the 

Commission  wisely  has  recognized  that  "individual  licensees  may  well 
reach  differing  conclusions  concerning  the  same  advertisement"  and 
has  held  that  "we  will,  of  course,  review  these  judgments  only  to 
determine  their  reasonableness  and  good  faith  under  the  particular 
facts  and  circumstances  presented  and  will  not  rule  against  the  li- 

censee unless  the  facts  are  so  clear  that  the  only  reasonable  conclusion 

would  be  to  view  the  'advertisement'  as  a  presentation  on  one  side  of 
a  specific  public  issue."  Fairness  Report,  snpra,  emphasis  added. 

Although  the  Commission  has  made  a  persuasive  case  for  identifying 
the  Petroleum  Industry  Competition  Act  of  .1976  as  a  controversial 
issue  of  public  importance,  I  do  not  agree  that  the  Texaco  advertise- 

ment in  question  presents  a  meaningful,  obvious  or  substantial  state- 
ment on  the  issue  of  divestiture.  But  it  is  precisely  because  this  is  a 

subjective  judgment  that  the  Commission  also  has  the  burden  of  deter- 
mining whether  the  licensee  has  made  a  reasonable,  common  sense  and 

good  faith  judgment.  I  believe  the  Commission  has  failed  to  nreet  that 

burden  and,  in  fact,  has  chosen  to  give  more  weight  to  the  advertiser's 
alleged  intent  than  to  WTOP's  considerable  effort  to  ensure  that  the 
advertisement  was  reconstituted  to  satisfy  its  own  judgment  that  it 
did  not  advocate  a  viewpoint  on  a  controversial  issue.  Therefore,  I 
dissent. 

See  attached  dissenting  Statement  of  Commissioner  White. 

64  F.C.C.  2d 
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Exhibit  123 :  Article  143  of  Treasury  Regulations  33 

TREASURY  DEPARTMENT 

UNITED  STATES  INTERNAL  REVENUE 

REGULATIONS  NO.  33 
(REVISED) 

GOVERNING  THE  COLLECTION  OF  THE 

INCOME  TAX 

IMPOSED  BY  THE  ACT  OF  SEPTEMBER  8.  1916 

AS  AMENDED  BY  THE  ACT  OF  OCTOBER  3.  1917 

ARTICLE  143 

WASHINGTON 

GOVERNMENT  PRINTING  OmCE 
i9ia 
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Art.  143.  lobbying  expenses. — Sums  of  mone}'  expended  for  lobby- 
ing purposes,  the  promotion  or  defeat  of  legislation,  the  exploitation 

of  propaganda,  and  contributions  for  campaign  expenses  are  held 

not  to  be  an  ordinary  and  necessary-  expense  in  the  operation  and 
maintenance  of  the  business  of  a  corporation,  and  are  therefore  not 
deductible  from  gross  income  in  arriving  at  the  net  income  upon 
which  the  income  tax  is  computed.     (T.  D.  2137.) 

33-291   O  -  78 
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Exhibit  124:  Article  562  of  Treasury  Regulations  45 

TREASURY.  DEPARTMENT 

UNITED  STATEs'lNTERNAL  REVENUE  • 

REGULATIONS  45 
RELATING  TO  THE    

INCOME  TAX        ̂
'^^^ AND 

WAR  PROFITS  AND  EXCESS 
PROFITS  TAX 

UNDER  THE 

REVENUE  ACT  OF  1918 

WITH  ADDENDA 
CONTAINING  ALL  TREASURY  DECISIONS  TO 

DECEMBER  2,  1919 

ARTICLE  562 

WASHINGTON 

GOVERNMENT  PRINTING  OFHCE 

1920 

\ 
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Art.  562.  Donations. — Donations  made  by  a  corporation  for  pur- 
poses connected  with  the  operation  of  its  business,  when  limited  to 

charitable  institutions,  hospitals  or  educational  institutions  con- 
ducted for  the  benefit  of  its  employees  or  their  dependents,  are  a 

proper  deduction  as  ordinary  and  necessary  expenses.  Donations 
which  legitimately  represent  a  consideration  for  a  benefit  flowing 
directly  to  the  corporation  as  an  incident  of  its  business  are  allowable 

deductions  from  gross  income.  For  example,  a  street  railway  corpora- 
tion may  donate  a  sum  of  money  to  an  organization  intending  to  hold 

a  convention  in  the  city  in  which  it  operates,  with  the  reasonable 
expectation  that  the  holding  of  such  convention  will  augment  its 
income  through  a  greater  number  of  people  using  the  cars.  Expenses 
incurred  in  advertising  and  promoting  the  sale  of  liberty  bonds  and 

war  savings  stamps  over  the  corporation's  name  are  deductible. 
Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or 
defeat  of  legislation,  the  exploitation  of  propaganda,  including  ad- 

vertising other  than  trade  advertising,  and  contributions  for  cam- 
paign expenses,  are  not  deductible  from  gross  income.  ^ 

1 
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Exhibit  125:  Los  Angeles  and  Salt  Lake  Railroad  Co,  v. 

Commissioner,  18  B.T.A.  168  (1929)  ̂ 

168         18  U.  S.  BOARD  OF  TAX  APPEALS  REPORTS. 

Los  Angeles  &  Salt  Lake  Railroad  Co.,  Petitioner,  v.  Commis- 
sioner OF  Internal  Revenue,  Respondent. 

Docket  No.  21741.    Promulgated  November  11,  1929. 

1.  An  amount  paid  by  the  petitioner  in  1920  to  the  Association 
of  Railway  Executives,  of  which  it  was  a  member,  to  cover  the 

petitioner's  share  of  an  advertising  campaign  carried  on  by  the 
association,  held  to  be  deductible  from  gross  income  as  an  ordinary 

and  necessary  business  expense.  '' 
2.  The  respondent's  determination  as  to  the  amount  of  income 

realized  by  the  petitioner  from  the  settlement  made  by  it  and  the 
Director  General  of  Railroads  for  materials  and  supplies  taken 
over  by  the  Director  General  from  the  petitioner,  sustained. 

Henry   W.   Clark,  Esq.,  and  Harry  J,   Gerrity,   Esq,,  for  the 
petitioner. 

R,  W.  Wilson,  Esq.,  for  the  respondent. 

This  proceeding  is  for  the  redetermination  of  a  deficiency  in  in- 
come tax  asserted  by  the  respondent  for  the  year  1920  in  the  amount 

of  $9,912.84.    The  petitioner  alleges  that  the  respondent  erred:      5' 
(1)  In  including  in  the  petitioner's  income  the  amount  of  $12,782.16,  repre- 

senting d<inutions  of  property  or  labor  by  corporations  or  individuals  for  the 
construction  of  spur  tracks  and  sidings  wh*ch  became  the  property  of. the 
petitioner. 

(2)  In  refusing  to  allow  the  petitioner  a  deduction  in  the  amount  of  $641.40, 
as  an  allowance  for  depreciation  of  a  certain  wood-preserving  plant. 

(3)  In  computing  the  tax  to  be  borne  by  the  petitioner  at  the  rate  of  10 
per  cent  instead  of  computing  it  at  9%  per  cent,  and  leaving  %  of  one  per  cent 
to  be  borne  by  the  Director  General  of  Railroads  as  his  share  of  the  tax 
liability  for  January  and  February,  1920. 

Case  interprets  article  562  of  regulations  45. 
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(4)  la  disallowing  as  a  deduction  from  gross  incooae  the  amount  of  $2,134.06, 

representing  a  portion  of  an  assessment  paid  by  tlie  petitioner  in  1920  to  the 
Association  of  Railroad  Executives. 

(5)  In  refusing  to  eliminate  from  the  petitioner's  income  the  amount  of 

$8,717.43,  representing  certain  items  charged  to  the  petitioner's  "  Transportation 
and  Investment  "  account. 

(6)  In  adding  to  the  petitioner's  income  the  amount  of  $458,219.88  on  account 
of  property  returned  to  the  petitioner  by  the  Director  General  of  Railroads  at 
the  end  of  the  period  of  Federal  control. 

At  the  hearing  counsel  for  the  respondent  conceded  the  errors 

claimed  by  the  petitioner  in  assignments  1,  2,  and  3,  and  the  peti- 
tioner withdrew  assignment  of  error  5,  thus  leaving  for  decision  only 

the  questions  raised  by  assignments  4  and  6. 

FINDINGS  O  ̂   FACT. 

The  petitioner  is  a  corporation  with  its  office  address  at  120  Broad- 
way, New  York  City.  It  is  and  was  during  the  year  1920  engaged 

in  operating  a  railroad  between  Loj  Angeles,  Calif.,  and  Salt  Lake 

City,  Utah. 
During  the  year  1920,  and  for  a  number  of  years  prior  thereto, 

there  was  an  organization  known  as  the  Association  of  Railway 
Executives,  which  was  an  association  of  railroad  corporations, 

through  their  chief  executives,  owning  the  greater  part  of  the  rail- 
road mileage  of  the  United  States.  Its  functions  were  conferences 

and  cooperation  with  respect  to  matters  of  common  interest  to  the 
railroads.  The  railroads  were  represented  generally  in  such  matters 
by  committees  or  agents.  The  petitioner  was  a  member  of  the 
association. 

The  Association  of  Railway  Executives  was  organized  in  1914, 
under  another  name,  for  the  purpose  of  representing  the  railroad 

corporations  generally  in  matters  of  common  interest,  but  par- 
ticularly and  immediately  in  dealing  with  a  situation  resulting  from 

a  substantial  and  alarming  decline  in  railroad  credit.  A  commit- 
tee of  the  association  conferred  with  President  Wilson  in  1914, 

with  the  result  that  the  President  issued  a  public  statement  calling 
the  attention  of  the  country  to  the  necessity  of  sustaining  railroad 
credit  and  helping  the  railroads  in  every  possible  way,  whether  by 
private  cooperative  methods  or  by  governmental  agencies,  and 
characterising  the  existing  situation  as  an  extraordinary  emergency. 
This  was  followed  by  a  joint  resolution  of  Congress  approved 
July  30,  1916,  appointing  a  joint  committee,  known  as  the  Xewlands 
Committee,  to  make  a  comprehensive  study  of  the  whole  transpor- 

tation question.  The  association  was  active  in  presenting  to  this 
joint  committee  the  views  of  the  railroads  as  to  conditions  affecting 
railroad  credit  and  the  appropriate  remedy  therefor. 
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During  the  period  of  Federal  control  the  association  represented 
the  common  interests  of  the  railroad  corporations  in  respect  of 

their  properties  which  had  been  taken  over  b}'-  the  Government,  con-- 
ducted  through  its  representatives  the  negotiations  which  resulted 
in  the  standard  form  of  Federal  control  contract,  and  generally 
represented  the  common  interests  of  the  railroad  corporations,  upon 

questions  and  mattei-s  arising  between  them  and  the  Railroad  Ad- 
ministration.  During  the  Federal  control  period  the  association' 
also  took  over  the  support  and  maintenance  of  certain  preexisting 
organizations  functioning  in  the  interest  of  the  railroads  generally, 

and  organized  and- supported  new  agencies  in- lieu  of  former  or- 
ganizations which  had  become  agencies  of  the  Railroad  Administra- 

tion, viz :  The  Bui  eau  of  Railway  Economics,  the  Presidents'  Con- 
ference Committee  on  Federal  Valuation  of  Railroads,  the  Railway 

Corporate  Accounting  Conference,  and  the  Railroad  Corporate 

Engineers  Association.  During  the  year  1919  the  association  co- 
ordinated with  said  agencies  and  exercised  a  general  leadership 

and  control  of  all  conunon  activities  in  behalf  of  the  railroad  cor- 
porations. It  dealt  with  all  the  practical  problems  with  which  the 

corporations  were  confronted,  and  was  in  special  charge,  of  railroad 
credit  generally,  and  the  problem  of  providing  revenues  adequate 
to  enable  the  railroads  to  furnish  the  transportation  facilities  and 

service  needed  by  the  public.  ..  .        '  .    ,.. 
It  was  the  practice  of  the  association  to  raise  funds  to  defer  its 

expenses  by  assessments  upon,  the  member  railroads,  wliich  w^ere 
usually  made  annually.    In  October,  1919,  the  standing  committee    = 
of  the  association  voted  an  assessment  upon  the  member  railroads 
in  the  amount  of  $1,600,000,  and  the  chairman  of  the  association  - 

issued  under  date  of  November  1,  1919,  a  call  for  payment  thereof,   • 
one-half  immediately  and  one-half  on  certain  dates  in  1920.     The 
purposes  of  the  assessment  were  officially  stated  to  be  to  meet  the  : 
cost  for  the  year  1920  of  •  advertising  and  publicity,.  $1,000,000 ;   • 
Bureau  of  Railway  Economics,  $90,000;.  Railway. Corporate  Engi-  | 
neers  Association,  $10,000;  Railroad  Corporate.  Accounting:  Con-  I 
ference,  $10,000;  Presidents'  Conference  Committee  on  Federal  Valu-  I 
ation,  $200,000;  general  and  legal  expenses  of  the  association,  $290,-  -^ 
000.    The  appropriation  of  $1,000,000  for  advertising  and  pubHcity 
was  based  upon  a  recommendation  of  a  committee,  which  recominen-    ' dation  was  distributed  among  the  member: railroads  as  an  enclosure 
with  the  notification  of  the  assessment.    Pursuant  to  this  assessment 
the  petitioner  paid  to  the  association  $3,414.50  in  1919  and  $3,415  in 
1920.    These  amounts  were  charged  to  operating  expenses  under  the 
head  of  "General  Expenses,"  and  were  deducted  in  computing-net income.  ... 
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The  association,  following  the  maldng  of  said  assessment,  con- 
ducted an  advertising  and  publicity  campaign  consisting  of  the 

publication  of  a  series  of  eight  advertisements  from  the  middle  of 
December,  1919,  until  the  middle  of  February,  1920,  at  intervals  of 
about  a  week,  in  substantially  all  of  the  daily  newspapers  published 
in  the  United  States  printed  in  English,  and  in  a  large  number  of 
weekly  newspapers  and  in  some  farm  journals  and  other  magazines. 
These  advertisements  were  prepared  by  publicity  experts,  and  each 
one  was  published  throughout  the  United  States  in  the  same  text  and 
with  the  same  cuts  and  ornamental  matter. 

The  first  of  said  advertisements  was  addressed  "  To  the  American 

People,"  and  had  appended  to  it  the  names  and  official  designations 
of  the  chaii  man  and  general  counsel  of  the  Association  of  Railway 
Executives  and  of  85  railroad  officers.  The  text  of  this  advertise- 

ment was  a.5  follows : 

It  is  the  declared  purpose  of  the  United  States  Government  to  restore  the 
railroads  at  nn  early  date  to  the  control  of  their  owners. 

The  Association  of  Railway  Executives  represents  those  upon  whom  at  that 
time  responsibility  will  again  rest  for  the  prompt  and  successful  movement  of 

the  country's  commerce. 
Those' constituting  this  association  are  keenly  conscious  of  their  account- 

ability to  the  public. 
They  have  accordin;:ly  determined  to  present  as  fully  as  they  can,  the 

fundamental  -  facts  and  considerntions  which  they  themselves  must  face  in 
their  efforts  to  provide  satisfactory  railroad  service. 

It  Is  hoped  to  engage  the  interest  of  the  whole  American  people,  whose  wel- 
fare is  so  vitally  dependent  upon  adequate  transportation. 

The  country  can  grow  only  as  the  railroads  grow.  The  railroad  problem 

must  be  solved— and  solved  ri?:htly  and  soon — if  our  country  is  to  prosper. 

It  is  to  promote  that  prosperity — permanently  and  in  the  interest  of  the  whole 
people— that  railroad  executives  will  present  to  the  public  the  situation  aa  they 
see  it  , 

Each  of  the  seven  other  advertisements  contained  the  statement 

that  it  was  published  by  the  Association  of  Railway  Executives. 
These  seven  advertisements,  except  for  a  brief  text  purporting  to 
be  a  quotation  from  some  public  official  or  commission  or  well 
known  private  individual  were  as  follows: 

SEco?Tir  AnvEBTisEMEm:. — Ask  any  doughboy  who  was  "  over  there  **  and  he 
will  tell  you  that  American  railroads  are  the  best  in  the  world. 

He  saw  the  foreign  roads — in  England  and  France,  the  best' In  Europe — 
and  in  other  Continental  countries — ^and  he  knows. 

The  part  railroads  have  played  in  the  development  of  the  United  States  is 
beyond  measure. 

American  railroads  have  achieved  high  standards  of  public  service  by  far- 
sighted  and  courageous  investment  of  capital  and  by  the  constant  striving  of 
managers  and  men  for  rewards  for  work  well  done. 

We  have  the  best  railroads  in  the  world — we  must  continue  to  have  the  best. 
But  they  must  grow. 
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To  the  $20,000,000,000  now  invested  in  our  railroads,  there  will  have  to  be 

added  in  the  next  few  years,  to  keep  pace  with  the  nation's  business,  billions 
more  for  additional  tracks,  stations  and  terminals,  cars  and  engines,  electric 

power  houses  and  trains,  automatic  signals,  safety  devices,  the  elimination  of 

grade-crossings — and  for  reconstruction  and  engineering  economies  that  will 
reduce  the  cost  of  transportation.  :; 

To  attract  to  the  railroads  in  the  future  the  investment  funds  of  many 

thrifty  citizens,  the  directing  genius  of  the  most  capable  builders  and  man- 

agers, and  the  skill  and  loyalty  of  the  best  workmen — in  competition  with  other 
industries  bidding  for  capital,  managers  and  men — the  railroad  industry  must 
hold  out  fair  rewards  to  capital,  to  managers,  and  to  the  men.  o 
American  railroads  will  continue  to  set  world  standards  and  adequately 

serve  the  Nation's  needs  if  they  continue  to  be  built  and  operated  on  the 

American  principle  of  rewards  for  work  we'l  done.  ;  - 

Thikd  Advertisement:  Work  More — Produce  Moke — Save  More. — But  we 

can't  continue  increasing  our  production  unless  we  continue  increasing  our  rail- 
road facilities. 

The  farms,  mines  and  factories  cannot  increase  their  output  beyond  the 

capacity  of  the  railroads  to  haul  their  products.  -i 
Railroads  are  now  near  the  peak  of  their  carrying  capacity. 

Without  railroad  expansion — more  engines,  more  cars,  more  tracks,  more 

teiminals — there  can  be  little  increase  in  production.  .  •• 
But  this  country  of  ours  is  going  to  keep  right  on  growing — and  the  rail- 

roads must  grow  with  it. 
To  command  in  the  investment  markets  the  flow  of  new  capital  to  expand 

railroad  facilities — and  so  increase  production — there  must  be  public  confidence 
in  the  future  earning  power  of  the  railroads.  ■  ;       : 

The  nation's  business  can  grow  only  as  fast  as  the  railroads  grow.  \. 

...  -  •       i 
Fourth  Advertisement. — The  old-time  pack-bearer  could  carry  a  hundred  % 

pounds  ten  miles  a  day:  ,  -'  J 
The  railroad  is  the  modem  pack-bearer.  For  every  employee  it  carries  2,000  ̂ ^ 

times  as  much.  ..■...,  •:^ 

Back  of  each  railroad  worker  there  is  a  $10,000  investment  in  tracks  and 'I 
trains  and  terminals,  with  steam  and  electricity  harnessed  like  a  great  beast  of  '^ 

burden.  .       :  .    -  .  rj.-j 
Without  this  mighty  transportation  machine  the  railroad  worker  could  do  J 

no  more  than  the  old-time  packer.  But  with  it  he  is  enabled  to  earn  the  J 

highest  railroad  wages  paid  in  the  world,  while  the  country  gains  the  lowest;  J 

cost  transportation  in  the  world.  ■  '.'.1% 
The  modern  railroad  does  as  much  work  for  half  a  cent  as  the  pack-  ̂ 1 

bearer  could  do  for  a  full  day's  pay.  ,^  | 
The  investment  of  capital  in  transportation  and  other  industries  increases  i 

production,  spreads  prosperity  and  advances  civilization.  ..-.'^ 
To  enlarge  our  railroads  so  that  they  may  keep  pace  with  the  Nation's^ 

increasing  production,  to  improve  them  so  that  freight  may  be  hauled  with  { 
less  and  le^s  human  effort — a  constant  stream  of  new  capital  needs  to  be  - attracted. 

Under  wise  public  regulation  the  growth  of  railroads  will  be  stimulared,  -, 
the  country  will  be  adequately  and  economically  served,  labor  will   receive 
its  full  share  of  the  fruits  of  good  management,  and  investors  wiU  be  fairly rewarded. 



1785 

(168)  LOS   ANGELES   &    SALT   LAKE   RAILROAD   CO.  173 

Fifth  Advertisement. — The  successful  farmer  raises  bigger  crops  and  cuts 

down  costs  by  investment  in  labor-saving  machinery. 

Good  prices  for  the  farmers'  crops  encourage  new  investment,  more  pro- 
duction and  greater  prosperity. 

But  the  success  of  agriculture  depends  on  the  growth  of  railroads — the 

modern  beasts  of  burden  that  haul  the  crops  to  the  world's  markets. 
The  railroads — like  the  farms — increase  their  output  and  cut  down  unit 

costs  by  the  constant  investment  of  new  capital. 
With  fair  prices  for  the  work  they  do,  the  railroads  are  able  to  attract 

new  capital  for  expanding  their  facilities. 
Rates  high  enough  to  yield  a  fair  return  will  insure  railroad  growth,  and 

prevent  costly  traffic  congestion  which  invariably  results  iu  poorer  service  at 
higher  cost. 

National  wealth  can  increase  only  as  our  railroads  grow. 

Poor  railroad  service  is  dear  at  any  price.  No  growing  countrj*  can  long 
pay  the  price  of  inadequate  transportation  facilities. 

Sixth  Advertisement. — The  war  could  not  have  been  won  without  rail- 

roads. Transport — by  rail  and  sea — is  an  indispensable  arm  of  national 
defen.se. 

Carrying  capacity,  from  the  wheat  fields  and  the  mines  and  the  steel  mills 
to  the  front  lines  in  France,  was  the  measure  of  our  power  in  war. 

And  it  is  the  measure  of  our  power  in  peace. 

Industrial  expansion — increasing  national  prosperity — greater  world  trade — 
are  vitally  dependent  on  railroad  growth. 

The  limit  to  the  productive  power  of  this  country  is  the  limit  set  by  rail- 
road capacity  to  haul  the  products  of  our  industry. 

The  amount  of  freight  carried  on  .Vmerlcan  rails  doubled  from  1897  to 

39U5 — since  that  year  it  has  doubled  atjain. 
It  will  double  atill  again. 

To  haul  this  rapidly  growing  traffic  the  country  must  have  more  railroads — 

more  cars  and  engines — more  tracks  and  terminals, 

Sound  national  legislation,  broad-visioned  public  regulation,  will  encourage 
the  expansion  of  railroads,  without  which  the  nation  cannot  grow. 

Seventh  Advertisement — Caeryino  a  Ton  a  Mile  for  Less  Than  a  Cent. — 
Freight  rates  have  played  a  very  small  part  in  the  rising  cost  of  living. 

Other  causes — the  waste  of  war,  under-production,  credit  inflation — have 
added  dollars  to  the  cost  of  the  necessities  of  life,  while  freight  charges  have 
added  only  cents. 

The  average  charge  for  hauling  a  ton  of  freight  a  mile  is  less  than  a  cent 

A  suit  of  clothing  that  sold  for  $30  before  the  war  was  carried  2,265  miles  by 
rail  from  Chicago  to  Los  Angeles  for  16^?  cents. 
Now  the  freight  charge  is  22  cents  and  the  suit  sells  for  $50. 
The  cost  of  the  suit  has  increased  20  dollars. 

The  freight  on  it  has  increased  only  5\^  cents. 

Other  transportation  charges  enter  into  the  cost  of  the  finished  article — 
carrying  the  wool  to  the  m.lls  and  the  cloth  to  the  tailors — but  these  other 
charges  amount  to  but  a  few  cents  more. 

The  $10  pair  of  shoes  that  used  to  sell  for  $5.00  goes  from  the  New  England 

factory  to  the  Florida  dealer  for  a  freight  charge  of  5%  cents — only  one  cent 
more  than  the  pre-war  rate. 
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Ceef  pays  only  two  thirds  of  a  cent  a  pound  freiglit  from  Chicago  to  New 

York.  ,  :      •  -  :        >^ 
American  freight  rates  are  the  lowest  in  the  world. 

Eighth  .  Advertisement — They  Couldn't  Be  Built  Now  .  For  Twice 
$71,000.— When  the  talk  tarns  from  politics  to  railroads,  and  the  traveler  with 

the  cocksure  air  breaks  in  with,  "  Theres  an  awful  lot  of  'water'  in  the  raiN 
road3",  here  are  some  hardpan  fzicts  to  give  him: 
American  railroads  have  cost  $80,900  a  mile — roadbed,  structures,  stations, 

yartls,  terminals,  freight,  and  passenger  trains — everything  from  the  great  city 
tern.inals  to  the  last  spike. 

A  good  concrete  and  asphalt  highway  costs  $36,000  a  mile — just  a  bare  road, 
noi;  counting  the  cost  of  culverts,  bridges,  etc. 

Our  railroads  couldn't  be  duplicated  today  for  $150,000  a  mile.  .    ̂  
They  were  capitalized  for  only  $71,000  a  mile — much  less  than  their  actual 

value.    Sevevty-one  tlionsand  dollars  today  ivill  buy  one  locomotive. 
English  railways  are  capitalized  at  $274,000  a  mile;  the  French  at  $155,000; 

German  at.  $132,000 ;  even  in  Canada  (still  in  pioneer  development)  they  are 
capitalized  at  $67,000  a  mile.    The  average  for  all  foreign  countries  is  $100,000; 
Low  capitalization  and  high  operating  efficiency  have  enabled  American 

railroads  to  pay  the  highest  wages  while  charging  the  lowest  rates. 

The  association  expended  in  said  advertising  and  publicity  cam- 
paign, $714,871.34  for  advertising  and  $113,647.06  for  the  services 

of  publicity  experts  and  artists  and  for  other  expenses  incidental  .-, 
to  the  campaign,  a  total  of  $828,518.40,  and  the  balance  of  the  $1,000,-  - 
000  appropriated  for  the  campaign  was  used  for  the  general  pur-  * 
poses  of  the  association.  No  funds  of  the  association  were  expended  : 

for  lobbying  or  were  used  in  any  way  to  affect  the  action  of  the  ̂  
Congress  of  the  United  States,  except  through  the  influence  of  ̂  
general  public  opinion.  ^3 

The  conditions,  actual  and  contemplated,  under  which  said  ad-^l 
vertising  and  publicity  campaign  was^  undertakenj  were  as  followsVi 
The  railroads  of  the  country  had  been  under  Federal  control  since -S 
December,  1917.  It  was  contemplated  that  in  the  near  future  they  | 

would  be  returned  to  their  owners  for  private  operation.  The  Rail-  ̂  

road  Administration  had  sought  to  operate  all  of  the  railroad  proper-  ̂ g 
ties  as  a  unit,  with  the  result  that  the  roUingr  stock  of  the  several-? 
railroads  was  scattered  throughout  the  United  States  without  regard  :| 
to  its  ownership.  Federal  control,  in  the  opinion  of  the  officers  of  I 

the  several  railroad  corporations,  had  resulted  in  demoralization  of  | 
the  worldng  forces  and  neglect  of  proper  maintenance.  Labor  costs  :^ 

were  high  and  were  believed  to  be  excessive.  -  In  fact,  the  number  of  <- 
railroad  employees  vv^as  reduced  from  1,913,422  in  1919  to  1,659,513 
in  1921,  and  by  a  series  of  orders  of  the  Labor  Board,,  the  first  of  .: 
which  became  effective  on  July  1,  1921,  reductions  in  wages  were  -; 
made  which  effected  an  estimated  saving  in  labor  costs  of  $587,000,-  ̂ ^ 
000  per  year.  The  managements  of  the  railroads  believed  that  iii"  ̂• 

view  of  the  conditions  resulting  from  Federal  control  they  woulcF  *' 
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be  confronted  with  great  difTiculties  in  resuming  private  operation. 
They  believed  that  they  could  not  properly  operate  their  properties 
and  furnish  the  transportation  service  the  public  needed  unless  the 
nature  of  the  problems  confronting  them  and  the  efforts  they  were 
making  to  meet  their  transportation  responsibilities  were  understood 

by  the  public,  and  unless  they  could  receive  the  cooperation  and  sup- 
port of  public  opinion.  An  hostile  public  opinion  tends  substantially 

to  increase  the  cost  of  railroad  operation  through  labor  costs  and  in 

many  other  respects,  and  it  was  essential,  in  the  opinion  of  the  re- 
sponsible officers  of  the  railroad  corporations,  that  they  explain 

their  problems  to  the  public  in  the  hope  of  creating  an  informed 
body  of  public  opinion  favorable  to  the  railroads  and  sympathetic 
toward  their  problems. 

It  was  Icnown  at  the  time  said  advertising  and  publicity  campaign 
was  undertalcen  that  the  Congress  intended  to  enact  legislation  for 
the  purpose  of  returning  the  railroads  to  private  operation  and 

dealing  with  the  regulatory  policies  under  which  the  railroad  prop- 
erties were  to  be  o];erated  in  the  future.  It  was  believed  by  the 

managements  of  the  railroads  that  such  legislation,  if  adopted  with- 
out knowledge  and  appreciation  of  the  problems  confronting  the 

railroad  corporations,  might  add  greatly  to  the  cost  of  operation  and 
impair  the  power  of  the  railroads  to  furnish  adequate  transportation 
service.  ■ 

From  December  31,  1917,  to  and  including  February  29,  1920, 

Ihe  railroad  properties  of  the  petitioner  were  possessed,  used,  con- 
trolled and  operated  by  the  United  States  through  the  United  States 

Railroad  Administration,  under  the  direction  of  the  Director  Gen- 
eral of  Hailroads,  under  and  pursuant  to  the  Proclamation  of  the 

President  of  the  United  States  dated  December  26,  1917.  . 
The  Director  General  and  the  petitioner  entered  into  a  contract 

dated  March  10,  1919,  fixing  the  compensation  to  be  paid  the  peti- 
tioner for  the  use  of  its  properties  and  embodying  other  terms  and 

conditions  governing  said  Federal  operation  and  use.  Said  contract 

provided,  among  other  things,  that  the  petitioner's  system  of  trans- 
portation of  which  the  United  States  had  taken  possession,  use, 

control  and  operation,  included  all  material  and  supplies  on  hand  at 

midnight  of  December  31,  1917^  and  all  of  the  petitioner's  material 
and  supplies  at  that  time  were  taken  over  by  the  Director  General. 
Said  material  and  supplies  had  a  total  book  value  or  cost  according 

to  the  petitioner's  books  of  account  of  $2,647,519.92. 
Said  contract  entered  into  by  the  petitioner  and  the  Director  Gen- 

eral of  Railroads  provided,  by  section  9  (b)  thereof,  that : 
At  the  end  of  Federal  control  the  Director  General  shall  return  to  the  Com- 

pany all  uncollected  accounts  received  by  him  from  the  Company  and  also 
materials  :ind  supplies  e<iual  in  ({uantity,  quality,  and  relative  usefulness  to 
that  of  the  materials  and  supplies  which  he  received  and  to  the  extent  that 
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I  be  Director  Otrieral  doe*  not  return  such  CQareriftls  and  supplit-a  ht  &hi\\\ 

accoxxui  for  the  Jtauie  hi  prices  prevailing  at  the  end  of  Federal  control.  To  the 

extent  thAl  the  Compim.v  receives  maleriiils  and  supplies  in  extess  of  llitoe 

delivered  bj  It  to  the  Director  General  it  svhall  account  for  the  s^me  at  the 

prices  prevallins  at  the  end  of  Federal  control,  and  the  balance  shall  t>e  adju&ieU 
in  cash. 

The  1017  inventory,  that  is,  the  material  and  supplies  taken  over 

from  thft  petitioner  by  the  Director  General,  included  materials  and 

supplies  that  were  replaced  in  kind  at  the  end  of  Federal  control, 

and  material  and  supplies  for  which  cash  settlement  was  made  by 
the  Director  General.  The  book  value  of  the  1017  inventory  was  not 

segregated  to  ascertain  the  book  value  separately  of  the  material  and 
supplies  replaced  in  kind  and  of  the  material  and  supplies  for  which 
cash  settlement  was  made. 

At  the  end  of  Federal  control  on  March  1,  lt>20,  the  Director 

General  returned  to  the  petitioner  material  and  supplies  having  an 
ag<:regate  book  value  or  cost,  according  to  the  material  and  supplies 
accounts  of  the  Director  General,  of  $J,SG5,->36.St>.  The  Director 

General  also  paid  the  petitioner  $740,40*2.01  in  full  settlement  of 

the  Government's  obligation  to  pay  for  material  and  supplies  taken 
over  from  the  f>etitioner  and  not  replaced  in  kind-  The  material 
and  supplies  turned  over  to  the  petitioner  on  ̂ larch  1,  1020,  did  not 
in  (heir  entirety  represent  replacements  in  kind,  but  included  excess 

material  and  supplies  for  which  the  petitioner  was  charged  in  the 
final  settlement  at  the  market  prices  then  prevailing.  Neither  the 
book  value  nor  the  market  value  of  the  replacement  material  and 
supplies  was  separately  ascertained.  The  book  value  of  the  exceas 
material  was  more  than  $459,000. 

Thf»  respondent,  upon  audit  of  the  primontrrs  income-tax  return 
for  1020,  disallowed  as  a  deiluction  from  gros^  income  ten-sixteenthis 
or  $2,134.06  of  said  amount  of  $3,415,  paid  by  the  petitioner  in  1020 
to  the  Association  of  Railway  Executives  as  above  .set  forth,  and  he 

also  determined  that  the  petitioner  realized  a  profit  of  $4:>8,2l0.iN^ 
on  the  settlement  between  it  and  the  Director  General  for  maienal 

and  supplies,  which  profit  he  compute<l  as  follows: 
Valoe  of  mfitertal   and   jiupplifcs   tumed    over   to   the   Diracto. 

General  of  Railroad*.  Jan.  1.  IDl-S       $2.  tU7,  SlU.  ̂ i 
l«!»*   amoont    allowed    In    final    fteitlemeni    for    net 

>bort*«e  of  unlt«       $813.  761  57 
AdJostoieiJU  of  prtfeAof  material*  and  iaippltea  n*ed 

in  additlozka  and  brftenuenta         TS.  SSS  6tl 

40.  4trj.l)l 

i.ixrr.  117  or 
ValiM  of  BUiterial  and   .<iiippiie«   liiketj   over   trinti   the  Dlre<tor 

G«o«ral  of  Iluiu..u  :k   j  ,-r.   .-i    r.rV)   ..._.   !!.  Dtr..3:;.;  Sl» 

N«-t     '   43Srl!VSS. 
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The  respondent  also  made  other  adjustments  in  the  petitioner's 
income  for  19*20  which  are  not  material  here,  and  determined  that 
there  is  a  deficiency  in  tax  in  the  amount  of  $9,912.8i. 

OPIXION. 

Marquette:  The  first  of  the  issues  that  we  are  called  upon  to 

consider  in  this  proceeding  is  whether  the  respondent  erred  in  dis- 
allowing as  a  deduction  from  gross  income  for  1920,  ten-sixteenths, 

or  $2,134.06,  of  the  amount  of  $3,-1:15  paid  by  the  petitioner  to  the 
Association  of  Railway  Executives.  Tliis  question  was  before  the 
Board  in  Great  Northern  Railway  Co.^  8  B.  T.  A.  225;  Texas  & 

Pacijlc  Railway  Co.^  9  B.  T.  A.  3G5;  and  ̂ Vestem  Maryland  Rail- 
way Co.^  12  B.  T.  A.  889.  Under  the  pleadings  in  those  cases  tht: 

burden  was  upon  the  respondent  to  show  that  the  petitioners  were 
not  entitled  to  the  deductions  they  had  taken,  and,  the  respondent 

hav-ing  failed  to  meet  the  burden,  our  decisions  were  in  favor  of  the 
petitioners.  This  is,  therefore,  the  first  proceeding  in  which  the 
question  is  presented  for  determination  on  its  merits. 

It  appears  from  the  evidence  that  the  Association  of  Railway 
Executives  is  an  association  of  railroad  corporations,  acting  through 

their  chief  executives,  formed  for  the  purpose  of  promoting  the  wel- 
fare of  the  railroads  and  of  representing  and  acting  for  them  in 

matters  of  common  interest.  These  activities  were  supported  by 
the  member  railroads  through  contributions  or  assessments,  and  it  is 
the  assessment  paid  by  the  petitioner  in  1920  which  is  the  subject 
matter  of  this  issue. 

The  respondent  has  not  disallowed  as  a  deduction  from  gross  in- 
come the  entire  amount  of  the  assessment,  but  only  that  part  thereof 

which  was  used  or  intended  to  be  used  by  the  association  in  the  adver- 
tising and  publicity  campaign  described  in  the  findings  of  fact.  He 

contends  that  the  disallowance  is  proper  under  article  562  of  Regu- 
lations 45,  which  provides,  among  other  things,  that  : 

Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or  defeat  of 
legislation,  tJie  exploitation  of  propaganda,  including  advertising  other  than 
trade  advertising,  and  contributions  for  campaign  expenses,  are  not  deductible 
from  gross  income. 

It  is  clear  that  the  purpose-  of  the  advertising  and  publicity  cam- 
paign conducted  by  the  association  was  to  create  a  body  of  intelli- 

gent public  opinion  favorable  to  the  railroads  of  the  country,  and 
to  avert  the  enactment  of  legislation  unfavorable  or  injurious  to 
them.  The  campaign  was  made  by  carrying  in  the  newspapers  of 

the  country  a  series  of  advertisements  setting  forth  the  services  ren- 
dered by  the  railroads,  the  problems  confronting  them,  and  suggest- 

ing sound  legislation  and  wise  regulation. 
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The  regulation  quoted  above  contains  no  definition  of  the  words 

"lobbying"  and  "propaganda,"  as  they  are  used  therein.  These 
words  are  often  employed  to  convey  a  sinister  meaning  and  to  sug- 

gest illegitimate  activities  or  illegal  and  unethical  methods.  Hovv- 
ever,  all  activities  which  may  properly  be  considered  as  coming 
within  the  scope  of  these  terms  are  not  illegal. 

■  In  Independent  Breiving  Co.,  4:  B.  T.  A.  870,  the  petitioner  was 
a  member  of  brewery  associations  organized  and  legally  conducted 
for  the  purpose  of  furthering  the  interests  of  its  members.  In  1919 

the  petitioner  paid  dues  to  the  Western  Pennsylvania  Brewers  Asso- 
ciation, the  Westmoreland  County  xYssociation,  and  the  United  States 

Brewers  Association.  In  addition,  it  paid  to  the  last-nam.ed  associa- 
tion $8,. 540.16  as  its  pro  rata  share  of  the  fees  of  attorneys  employed 

by  the  United  States  Brewei*s  Association  to  test  the  constitutionality 
of  the  ]-)rbhibition  amendment  to  the  Constituion.  In  holding  that 
the  amounts  paid  by  the  petitioner  to  the  several  brewery  associa- 

tions, including  its  share  of  the  attorneys'  fees,  were  deductible  from 

its  gross  income,  we  said :  '    • 
We  think  that  the  amounts  paid  constituted  ordinary  and  necessary  expenses. 

All  of  the  brewers  associations  mentioned  were,  so  far  as  the  record  indicates, 
performing  lawful  services  for  their  members  and  such  services  were  in  further- 

ance of  the  members*  business.  It  does  not  appear  from  the  record  that  the 
taxpayer  was  under  any  legal  obligation  to  make  a  contribution  for  the 

attorneys'  fees,  but  it  was  perfectly  legal  for  the  brewers'  association  to  test 
the  constitutionality  of  the  prohibition  amendment  and  the.  payment  by  the 
taxpayer  of  Its  proportion  of  the  fees  was  an  ordinary  and  necessary  expense 

of  doing  business.  .     .     '.  ..  .     i  j 

In  George  Ringler  <&  Co.,  10  B.  T.  A.  1134,  the  petitioner,  a  manu- 
facturer of  beer,  contributed  to  the  Lager  Beer  Board  of  Trade  to 

over  the  expenses  of  employing  counsel  to  test  the  constitutionality 
of  the  prewar  prohibition  legislation  and  to  carry  on  a  campaign 

against  assertions  made  by  the  Anti-Saloon  League  that  the  brewers 

were  wasting  food  products.    In  that  case  we  said :   ̂   ., 
The  money  paid  to  the  Lager  Beer  Board  of  Trade  was  expended  by  it  and 

the  United  States  Brewers  Association  for  the  benefit  of  the  petitioner."    We 
are  of  the  opinion  that  the  expenditure  was  for  a  purpose  coming  within  the  ' 
provisions  of  the  taxing  act  allowing"  ar  dednctioff  for  ordinary  and  necessary  . 

expenses  paid  or  incurred  in  carrying  on  a  trade  or  business.    "**^"  "  "    '' 

Tin  GrTrWofford,  15  B.  T.  A.  1225,  the  petitioner  was  engaged 
in  buying  and  selling  gasoline,  oils,  greases,  and  benzol,  and  in  sell- 

ing a  motor  ftiel  consisting  of  benzol  and  gasoline  and  known  as 

Woco  Pep.'  Because  of  the- ingredients  of  Woco  Pep  the  standard 
test  for  gasoline  could  not  be  applied  to  it.  In  1919  or  1920  the 
Governor  of  Alabama  called  a  special  session  of  the  Legislature,  one 
of  the  purposes  of  such  session  being  the  enactment  of  legislation 
covering  motor  fuels  and  gasoline,  with  provision  for  an  inspection 
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fee  or  charge.  The  petitioner  Imew  that  an  inspection  bill  fixing 
standards  of  motor  fuel  for  the  State  of  Alabama,  based  on  tests 

of  liigh-grade  gasoline,  would  prohibit  the  sale  of  Woco  Pep.  Real- 
izing that  if  a  bill  of  the  kind  proposed  were  adopted  by  the  State 

of  Alabama  he  would  be  put  out  of  business,  the  petitioner  employed 
an  attorney  for  the  purpose  of  forestalling,  to  the  best  of  his  ability, 

the  proposed  adverse  legislation.  The  attorney  drafted  an  inspec- 
tion bill  containing  regulations  and  provisions  that  would  permit 

the  sale  of  Woco  Pep  in  Alabama,  and  he  appeared  before  the  Gov- 
ernor and  the  Attorney  General  of  Alabama  in  behalf  of  the  bill 

drafted  by  him.  lie  also  appeared  before  the  several  committees 
of  the  Legislature  to  wliich  the  bill  drafted  by  him  was  referred, 
and  explained  the  bill  and  advocated  its  passage.  The  petitioner 
paid  the  attorney  $7,750  for  his  services.  In  holding  that  the  amount 

so  paid  was  an  ordinary  and  necessary  business  expense  and  deduct- 
ible in  computing  net  income  this  Board  said: 

A  special  session  of  the  Legislature  of  Alabama  had  been  called  by  the  Gov- 
ernor and  one  of  the  purposes  of  such  session  was-  the  passage  of  a  bill  cover- 

ing motor  fuel  and  gasoline,  with  provision  for  an  inspection  fee  or  charge. 
Petitioner  knew  that  an  inspection  bill  lixing  the  standards  of  motor  fuel  for 

the  State  of  Alabama  based  on  tests  of  high-grade  g;isoliue  would  prohibit  the 
sale  of  Woco  Pep,  which  was  the  principal  product  of  his  business  and,  in 
order  to  keep  his  business  alive,  he  employed  an  attorney  to  protect  his  interest 

in  connection  witli  the  legislation.  The  expense  was  an  ordinary  and  neces- 
sary one  and  the  services  which  the  attorney  was  employed  to  render  were 

entirely  legitimate.    The  deduction  is  allowed. 

We  are  unable  to  perceive  any  vital  difference  between  the  situa- 
tions in  the  cases  cited  and  that  which  gives  rise  to  the  present  in- 

quiry. There  is  no  difference  in  principle  between  an  expenditure  of 
money  to  invalidate  legislation  already  enacted  and  an  expenditure 
to  avert  or  forestall  the  enactment  of  legislation,  assuming  that  in 
each  instance  the  means  or  methods  employed  are  legitimate.  Nor 
do  we  see  any  distinction  between  an  undertaking  by  an  individual 

or  corporation  to  avert  or  defeat,  by  direct  action,  legislation  unfav- 

orable to  or  destructive  of  his  or  its  business,  as  in  the -W afford  case, 
and  a  joint  undertaking  by  a  number  of  individuals  or  corporations 
to  avert  or  defeat,  by  indirect  action,  legislation  unfavorable  to  or 

destructive  of  their  business.  We  are  of  opinion  that  the  expendi- 
ture in  question  was  for  a  legitimate  purpose  vitally  connected  with 

the  welfare  and  for  the  benefit  of  the  petitioner's  business,  that  it 
was  made  in  a  legal  and  ethical  manner,  and  that  it  was  an  ordinary 

and  necebsary  expense  of  the  petitioner's  business  within  the  meaning 
of  the  revenue  act  then  in  force  and  should  be  allowed  as  a  deduc- 

tion from  gross  income. 

The  other  issue  that  we  are  called  upon  to  decide  relates  to  the 

amount  of  income,  if  any,  that  the  petitioner  realized  upon  the  ma- 
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terial  and  supplies  settlement  made  by  and  between  it  and  the  Di- 
rector General  of  Railroads.     The  respondent  has  determined  that 

the  profit  on  the  settlement  was  $458,219.88,  which  he  computed  in 
the  manner  and  on  the  basis  set  forth  in  the  findings  of  fact.     It  is 

the  contention  of  the  petitioner  that  in  the  "  1920  Inventory,"  which 
means  all  the  material  and  supplies  delivered  by  the  Director  Gen- 

eral to  the  petitioner  at  the  end  of  Federal  control,  there  was  in- 

cluded "  Excess  Material,"  that  is,  material  which  was  in  excess  in 
physical  quantity  of  material  of  like  kind  in  the  "  1917  Inventory," 
and  for  which  the  petitioner  was  required  to  pay  at  the  market  price 
prevailing  at  the  end  of  Federal  control;  that  excluding  from  the 

"  1920  Inventory  "  the  value  of  the  "  Excess  Material,"  which  was 
more  than  $459,000,  the  remaining  value  of  the  "  1920  Inventory  " 
would  not  exceed  the  book  value  of  that  part  of  the  "  1917  Inven- 

tory "  which  was  replaced  in  kind,  and,  that  therefore,  the  peti- 
tioner realized  no  profit  from  the  settlement.     The  petitioner  also 

contends  that  even  if  the  "  1920  Inventory  "  be  considered  as  wholly 
''  Replacement  Material,"  the  increased  value  does   not  constitute 
taxable  income  or  profit,  citing  Indiana  Harbor  Belt  Railroad  Go.^ 
16  B.  T.  A.  279.     Under  the  facts  as  disclosed  by  the  record  herein 

the  petitioner's  contention  as  to  this  issue  is  not  well  taken.     The 
situation  is  entirely  different  from  that  found  in  Indiana  Harbor 

Belt  Railroad  Co.^  supra,  for  in  this  case  a  cash  settlement  is  in- 
volved which  was  not  present  in  that  case.     Nor  does  the  fact  that 

the  "  Excess  Material  "  is  included  in  the  "  1920  Inventory  "  affect 
the  result.    It  is  true  that  the  '"'  Excess  Material "  should  be  ex- 

cluded from  the  "  1920  Inventory,"  but  the  amount  of  the  "  Excess      i^ 
Material "  should  be  added  to  the  cash  settlement  to  reflect  the     i 
"  Short  Material  "  for  which  the  Director  General  accounted  to  the      i 
petitioner  at  the  prices  prevailing  at  the  end  of  Federal  control.     ̂  
This  is  obvious  from  the  contract,  which  provides  that  the  Director    =1 
General  shall  account  for  "  Short  Material "  and  the  petitioner  pay     | 
for  ''  Excess  Material  "  at  the  prices  prevailing  at  the  end  of  Federal    i 
control,  and  that  the  "balance  shall  be  adjusted  in  cash."    Making     f 
this  adjustment,  the  "  Replacement  Material,"  plus  the  value  of  the  M 
'•  Short  Material,"  computed  at  prices  prevailing  at  the  end  of  Fed- 

eral control,  would  still  be  in  the  total  amount  of  $3,105,739.89. 
The  profit  or  loss  from  the  settlement  can  be  computed  as  fol- 

lows :  The  items  of  "  Replacement  ̂ laterial  "  and  their  cost  or  book- 
value,  should  be  excluded  from  the  '*  1917  Inventory,"  but  the  cost 
to  the  petitioner  of  the  "  Excess  Material "  should  be  added  to  the 
amount  of  the  cash  settlement,  and  the  difference  between  the  "  1917 
Inventory  "  thus  reduced  and  the  sum  of  the  cash  settlement  and 
•'Excess  Material"  is  profit  or  loss,  depending  upon  whether  the 

'?<i 
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?um  of  the  cash  settlement  and  the  "  Excess  Material "  is  greater  or 
less  than  the  reduced  "  1917  Inventory.  " 

The  respondent  has  determined  that  the  petitioner  realized  a  profit 

of  $458^19.88  from  the  settlement  in  question.  The  burden  of  show- 
ing the  respondent  is  in  error  is  upon  the  petitioner.  It  has  failed 

to  meet  that  burden  and  we  have  before  us  no  evidence  that  would 

justify  us  in  disturbing  the  respondent's  determination.  The 
"Replacement  Material"  and  the  "Excess  Material"  were  not 
segregated  and  separately  inventoried,  and  we  are  not  informed  as 

to  whether  the  "  Replacement  Material  "  is  included  in  the  "  1920 
Inventory  "  at  a  greater  or  a  less  value  than  in  the  "  191T  Inventory  " 
or  is  included  at  the  same  value  in  both  inventories.  Excluding  from 

the  "  1920  Inventory  "  the  value  of  the  "  Excess  Material "  as  sug- 
gested by  the  petitioner,  but  adding  the  same  amount  to  the  cash 

settlement,  the  situation,  on  the  record  before  us,  is  that  the  petitioner 
in  1917  turned  over  to  the  Director  General  material  and  supplies, 
liaving  a  cost  or  book  value  of  $2,047,519.92  and  in  1920  received 
from  the  Director  General  material  and  supplies  and  cash  having  a 
total  cost  or  value  of  $3,105,739.80.  The  excess  of  the  property  and 
cash  received  at  the  end  of  Federal  control  over  the  cost  or  book  value 

of  the  property  turned  over  to  the  Director  General,  was  $458,219.88, 
and  to  the  extent  that  it  was  represented  by  cash  it  constituted 

income  to  the  petitioner.  Lehigh  ct'  Hudson  River  Railway  Co.^  13 

B.  T.  A.  1154.  The  respondent's  determination  as  to  this  item  is 
approved. 

The  petitioner's  tax  liability  for  1920  will  be  recomputed  on  the 
basis  of  this  opinion  and  the  agreements  as  to  the  other  issues  made 
by  counsel  at  the  hearing. 

Reviewed  by  the  Board. 

Judgment  will  he  entered  under  Rule-  50. 
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Exhibit  126:  Sunset  Scavenger  Co,  v.  Commissioner, 

84  F.2d  453  (1936) ' 
SUNSET  SCAVENGER  CO. 

SUNSET   SCAVENGER   CO.,    Inc.,   v. 
MISSIONER  OF   INTERNAL 

REVENUE. 

COMMISSIONER  OF  INTERNAL  REVENUE 
V.  SUNSET  SCAVENGER  CO.,  Inc. 

No.  7999. 

Circuit  Court  of  Appeals,  Ninth  Circuit 

June  8,  1936. 

K  Internal  revenue  ©=>7(32) 
Incorporated  association  of  garbage 

collectors  held  not  exempt  from  federal 

income  tax  as  co-operative  "farmers',  fruit 

growers',  or  like  associations,"  since  words 
"like  associations,"  under  principal  of 
ejusdem  generis,  are  limited  by  words 

"fanners'"  and  "fruit  growers'"  to  mean 
only  such  associations  as  market  agricul- 

tural products  or  purchase  supplies  and 
equipment  for  those  engaged  in  producing 
agricultural  products  (Revenue  Act  of 

1926,  §  231  (12),  26  U.S.CA.  §  103  note). 

2.  Internal  revenue  0=>25 
Circuit  Court  of  Appeals,  on  review  of 

decision  of  Board  of  Tax  Appeals,  could 

not  consider  contention  that  agreement  be- 
tween members  and  incorporated  associa- 

tion whereby  members  were  to  receive  all 

net  profits  exempted  association' from' in- 
come tax,  where  Board's  opinion  did  not 

disclose  that  contention  was  presented  to 
Board  and  there  was  no  finding  that  any 
such  agreement  was  made. 

3.  Internal  revenue  €=>25 
Whether  salaries  of  members  of  in- 

corporated association  of  garbage  collect- 
ors were  reasonable,  so  as  to  entitle  asso- 

ciation to  deduct  such  salaries  from  its  net 

income,  held  fact  question  on  which  find- 
ing of  Board  of  Tax  Appeals  was  conclu- 

sive if  supported  by  any  substantial  evi- 
dence. 

T.  COMMISSIONER  OP  INTERNAL  REV.  453 

81  F.  (2(1)  -153 

COM*  of  administrative  regulation  prohibiting  de- 
duction of  money  expended  for  promotion 

or  defeat  of  legislation  and  exploitation  of 
propaganda  (Revenue  Act  1926,  §  234  (a) 

(1),  44  Stat.  41). 
[Ed.  Note.— For  other  definitions  of 

"Ordinary  Expenses,"  see  Words  & Phrases.] 

ernal    I 

jora-    I 

6.  Internal  revenue  €==7(18) 

Re-enactment  of  provision  of  Internal 
Revenue  Act  for  deduction  from  corpora 

tion's  net  income  of  all  "ordinary  and  nec- 

essary expenses"  held  to  make  controlling 
continued  administrative  regulation  pro- 

hibiting deduction  of  sums  expended  for 

lobbying  purposes,  promotion  or  defeat  of 
legislation,  exploitation  of  propaganda, 
and  for  campaign  contributions,  in  view  of 

ambiguity  created  by  failure  of  statute  to 

specify  what  constitutes  "ordinary  and 
necessary  expenses"  (Revenue  Acts  1926, 
1924,  1921.  1919,  §  234  (a)  (1),  44  Stat. 
41,  43   StaL  283,  42   Stat.   254,   40   Stat. 
1066).    * 

Upon  Petitions  to  Review  an  Order  of' 
the  United  States  Board  of  Tax  Appeals. 

Petitions  by  the  Sunset  Scavenger 

Company,  Incorporated,  and  by  the  Com- 
missioner of  Internal  Revenue,  to  review 

decisions  of  the  Board  of  Tax  Appeals  in 

three  consolidated  proceedings  redetermin- 
ing deficiencies  in  taxes  imposed  by  the 

Commissioner  of  Internal  Revenue. 

Decisions  afi&rmed  in  part,  and  reversed 
in  part 

James  C.  Espey,  of  San  Francisco,  Cal., 
for  taxpayer. 

Robert  H.  Jackson,  Asst.  Atty.  Gen., 

and  Sewall  Key,  Joseph  M.  Jones,  and 
Louise  Foster,  Sp.  Assts.  to  Atty.  Gen.,  for 
the  Commissioner. 

Before    WILBUR,    MATHEWS,    and ■4.  Internal  revenue  €=325 

Finding  of  Board  of  Tax  Appeals  that  HANEY,  Circuit  Judges! reasonable  salaries  for  members  of  incor- 

porated association  of  garbage  collectors, 
which  association  was  entitled  to  deduct 

from  its  net  income,  was  $3,600  rather 
than  claimed  $6,120  per  year,  held  support- 

ed by  substantial  evidence  (Revenue  Act 
1926.  §234  (a)  (1),  44  Stat  41). 

I   5.  Internal  revenue  e=>7( 1 8) 

I  Expenditures    made    by    incorporated 
association  of  garbage  collectors  to  avert 

passage  of  unfavorable  legislation  held  not 

deductible  from  association's  net  income  as 

"ordinary  and  necessary  expenses,"  in  view 

HANEY,  Circuit  Judge.  < 
Petitions  for  review  of  the  decisions  of 

the  Board  of  Tax  Appeals  in  three  pro- 
ceedings, which  were  consolidated  before 

the  Board,  have  been  filed  by  the  Commis- 
sioner and  Sunset  Scavenger  Company^ 

Inc.,  hereinafter  referred  to  as  petitioner. 

74 1  Case  interprets  article  562  of  Regulations  45,  62,  and  65  and  article  262  of  Regulations 
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[5]  With  respect  to  the  remaining  issue, 

arising  under  the  Commissioner's  petition 
for  review,  petitioner  expended  a  sum  of 
money  in  1927  and  a  further  sum  in  1929, 
under  circumstances  substantially  the  same. 

The  Board  said :  "  ♦  *  *  In  each  of 
those  years  ordinances  were  proposed  for 

enactment  which  might  reasonably  be  ex- 

pected to  injure  greatly  petitioner's  busi- 
ness. The  expenditures  in  question  were 

for  printing  and  distributing  pamphlets, 

newspaper  advertising,  and  the  hire  of 

speakers  to  argue  advisability  of  the  pro- 

posed changes  in  the  law  *  *  *  It  is 
true  that  the  purpose  of  the  expenditures 
was  to  avert  the  enactment  of  legislation 
unfavorable  to  petitioner  and  calculated  to 

damage  its  business,  but  the  means  used, 
argument  addressed  to  the  public,  were 

legitimate  *  *  *  We  can  see  in  these 
expenditures  by  petitioner  merely  the  cost 
of  legitimate  efforts  made  to  protect  its 

property  and  business.  Such  cost  is  an 

ordinary  and  necessary  expense  of  busi- 

ness    »     •     *" 
Under  the  statute  above  quoted,  peti- 

tioner is  entitled  to  make  deductions  of  "all 
the  ordinary  and  necessary  expenses  paid 

or  incurred  during  the  taxable  year  in  car- 

rying on  any  trade  or  business."  Article 
562  of  Regulations  69,  promulgated  under 
the  Revenue  Act  of  1926,  and  Article  262 

of  Regulations  74,  promulgated  under  the 

Revenue  Act  of  1928,  provide:  "Sums  of 
money  expended  for  lobbying  purposes, 

the  promotion  or  defeat  of  legislation,  the 

exploitation  of  propaganda,  including  ad- 
vertising other  than  trade  advertising,  and 

contributions  for  campaign  expenses,  are 

not  deductible  from  gross  income."  Arti- 
cle 562  of  Regulations  65,  promulgated 

under  the  Revenue  Act  of  1924,  of  Regula- 
tions 62,  promulgated  under  the  Revenue 

Act  of  1921,  and  of  Regulations  45,  pro- 
mulgated under  the  Revenue  Act  of  1918, 

have  the  same  provision  quoted. 

The  statute  makes  only  two  require- 
ments to  be  met  before  expenses  paid  or 

incurred  during  the  ta.xable  year  in  carry- 

ing on  any  trade  or  business  may  be  de- 
ducted. Such  expenses  must  be  (1)  ordi- 

nary, and  (2)  necessary.  Welch  v.  Hel- 
vcring,  290  U.S.  HI,  54  S.Ct.  8,  78  L.Ed. 
212.  In  so  far  as  the  statute  is  concerned, 

the  expenses  under  discussion  could  be  de- 
ducted if  they  met  the  two  requirements 

mentioned.  However,  the  regulations  lim- 
it the  sweeping  terms  of  the  statute  by  pro- 

hibiting the  deduction  of:  (1)  Sums  of 
money  expended  for  (a)  lobbying  purposes, 

(b)  or  for  the  promotion  or  defeat  of  leg- 
islation, (c)  or  for  the  exploitation  of 

propaganda,  including  advertising  other 
than  trade  advertising;  (2)  contributions 

for  campaign  expenses.  Since  the  Board 

specifically  found  that  "the  purpose  of  the 
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expenditures  was  to  avert  the  enactment 

of  legislation  unfavorable  to  petitioner," it  is  clear  that  the  expenditures  fall  within 

(1)  (b),  specified  above,  and  possibly  (1) 

(c),  supra,  and  therefore  such  expenditures 
are  not  deductible  under  the  regulation. 

[6]  The  statute  does  not  attempt  to  deter- 
mine what  are  "ordinary  and  necessary  ex- 

penses." The  regulation  quoted  above  has 
determined,  we  think,  that  expenditures  in 

the  first  class,  and  contributions  in  the  sec- 

ond class,  specified  above,  are  not  "ordi- 
nary and  necessary  expenses."  The  Act 

of  Feb.  24,  1919  (40  Stat.  1057,  1066),  Rev- 
enue Act  of  1921  (42  Stat.  227,  254),  and 

the  Revenue  Act  of  1924  (43  Stat.  253, 
283),  each  contained  the  provision  quoted 
from  the  Revenue  Act  of  1926  in  identi- 

cal language.  The  regulation  under  each 
of  the  acts  was  identical.  Under  such  cir- 

cumstances the  following,  from  Massachu- 
setts Mutual  Life  Ins.  Co.  v.  United  States, 

288  U.S.  269,  273,  53  S.Ct.  337,  339,  77  L. 

Ed.  739,  is  applicable:  "This  action  [of 
Congress  in  re-enacting  a  statute]  was  tak- 

en with  knowledge  of  the  construction 
placed  upon  the  section  by  the  official 
charged  with  its  administration.  If  the 
legislative  body  had  considered  the  Treas- 

ury interpretation  erroneous,  it  would  have 
amended  the  section.  Its  failure  so  to  do 
requires  the  conclusion  that  the  regulation 
was  not  inconsistent  with  the  intent  of  the 
statute  (National  Lead  Co.  v.  United 
States,  252  U.S.  140,  146,  40  S.Ct.  237,  64 
L.Ed.  496;  Poe  v.  Seaborn,  282  U.S.  101, 
116,  51  S.Ct.  58,  75  L.Ed.  239;  McCaughn 
v.  Hershey  Chocolate  Co.,  283  U.S.  488, 
492,  51  S.Ct.  510,  75  L.Ed.  1183;  Costanzo 
v.  Tillinghast,  287  U.S.  341,  53  S.Ct.  152, 
77  L.Ed.  350),  unless,  perhaps,  the  lan- 

guage of  the  act  is  unambiguous  and  the 

regulation  clearly  inconsistent  with  it." 
See,  also,  Williams  v.  Burnet,  61  App.D.C. 
181,  59  F.(2d)  357;  Simmons  Co.  v.  Com- 

missioner (C.C.A.1)  33  F.(2d)  75. 

In  the  instant  case,  the  statute  is  am- 
biguous because  it  makes  no  determination 

of  what  is  or  is  not  an  "ordinary  and  nec- 
essary" expense.  We  believe  the  regula- 

tion to  be  controlling,  and  in  the  manner 
outlined. 

This  conclusion  is  in  accord  with  Old 
Mission  Portland  Cement  Co.  v.  Commis- 

sioner (C.C.A.9)  69  F.(2d)  676.  affirmed 
on  other  issues.  Old  Mission  Portland  Ce- 

ment Co.  V.  Helvering,  293  U.S.  289,  55  S. 
Ct.  158,  79  L.Ed.  .367. 

457 
Kornhauser  v.  United  States,  276  U.S. 

145,  48  S.Ct.  219,  72  L.Ed.  505,  cited  by 
petitioner,  does  not  deal  with  expenditures 
made  to  avert  the  passage  of  legislation, 
and  therefore  is  not  in  point.  Likewise, 
Lucas  V.  Wofford  (C.C.A.5)  49  F.(2d) 

1027,  at  page  1028,  is  not  applicable  be- 

cause the  expenditure  was  not  made  "to 
secure  the  passage  or  defeat  of  any  legis- 

lation." Iri  G.  T.  Wofford  v.  Commis- 
sioner, 15  B.T.A.  1225,  and  Los  Angeles  & 

Salt  Lake  Railroad  Co.  v.  Commissioner, 
18  B.T.A.  168,  relied  on  by  petitioner,  the 
Board  took  the  view,  as  it  did  in  this  case, 
that  the  expenditure  must  have  been  for 
some  illegal  purpose.  In  none  of  these 
cases  is  there  anything  to  indicate  that  the 
Board  considered  the  effect  of  the  regula- 

tions quoted.  To  uphold  the  Board's  deci- 
sion would  be  equivalent  to  reading  some- 

thing into  the  regulation  which  cannot 
there  be  found. 

We  hold  that  petitioner  is  not  exempt 
from  taxation  under  the  statute  quoted; 
that  there  is  substantial  evidence  to  sup- 

port the  Board's  finding  that  $3,600  is  a 
reasonable  sum  to  be  allowed  the  members 
for  salaries;  and  that  the  expenditures 
made  by  petitioner  to  avert  the  passage  of 
unfavorable  legislation  may  not  be  deduct- 
ed. 

Affirmed  in  part,  and  reversed  in  part. 
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Exhibit  127:  Kyne  v.  Commissioner,  35  B.T.A.  202  (1936)  ̂  

202         3  5  U.  S.  BOARD  OF  TAX  APPEALS  REPORTS. 

Mrs.  William  P.  Kyne,  Petitioner,  v.  Commissioner  of  Inter- 
nal Revenue,  Respondent. 

William   P.  Kyne,   Petitioner,   u.   Commissioner  of  Intern.\l 
Revenue,  Respondent. 

Docket  Xos.  S3302,  S3303.     Promulgated  December  23,  1936. 

Amounts  expended  in  promoting  legislation  which  would  legalize 
horse  racing  in  a  state  are  not  legal  deductions  from  gross  iucome, 

William  B.  HombJoicer^  Esq.^  and  Robert  L.  Schweririy  C.  P.  A.y. 
for  the  petitioners. 

Owen  TT.  Swecker^  Esq.^  for  the  respondent. 

opinion. 

•   Smith:  These  proceedings  are  for  the  redetermination  of  defi- 
ciencies in  petitioners'  income  tax  for  1932  as  follows : 

Petitioner Docket  No. 
Deficiency 

Mr*,  "William  P.  Kyn<» 83302 
83303 $3,281.52 William  P   Kyn» 

3,  249. 52 

The  proceedings  were  consolidated  for  hearing.  The  only  ques- 
tion in  issue,  which  is  common  to  both  proceedings,  is  the  right  of 

the  petitioners  to  deduct  from  gross  income  certain  amounts  ex- 
pended during  the  taxable  year  to  secure  legislation  which  would 

legalize  horse  racing  in  the  State  of  California. 
The  petitioners  are  husband  and  wife.  They  resided  together  in 

the  State  of  California  in  1932  and  for  that  year  filed  separate  in- 
come tax  returns  on  the  community  property  basis. 

Petitioner  William  P.  Kyne,  hereinafter  referred  to  as  the  peti- 
tioner, is  general  manager  of  the  California  Jockey  Club  and  th& 

Kiverside  Jockey  Club  of  Kansas  City,  Missouri.  He  became  inter- 
ested in  horse  racing  in  the  State  of  California  in  1928.  In  1932  he 

owned  a  one-third  interest  in  the  Tanforan  Race  Track  located  near 
San  Francisco,  California,  which  had  been  in  operation  for  about 
three  years. 

From  1928  until  1933  horse  racing  or  betting  on  horse  racing  was 
illegal  in  the  State  of  California,  but  was  practiced  at  the  Tanforan 

track  under  a  so-called  "option"  system.  The  petitioner  was  man- 
ager of  the  option  department. 

In  iVIay  or  June  1932  the  petitioner  began  a  campaign  to  have 
horse  racing  legalized  in  the  State  of  California.  Threats  of  arrest 
against  officers  cf  the  Tanforan  Race  Track  were  beinir  made  at  that 

Case  interprets  262  of  Regulations  74  and   I'i 
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time.  The  petitioner's  associates  in  the  Tanforan  Race  Track  re- 
fused to  cooperate  with  him  in  this  undertaking  and  as  a  result  the 

petitioner,  on  Jidy  8,  1932,  sold  his  one-third  interest  in  the  business 
for  J?90,000.  He  received  $40,000  cash  and  notes  for  the  balance. 

The  petitioner  continued  his  efforts  to  have  hoi-se  racing  legalized  in 
the  state  and  during  the  taxable  year  1932  expended  for  thai  pur- 

pose $56,284.85.  Of  that  amount  $44,113.71  was  his  own  money  and 
$12,171.14  represented  contributions  made  by  others.  The  bulk  of 
the  expenditures  was  for  office  rent,  printing  and  stationery,  postage, 

attorneys'  fees,  radio  time,  and  advertising.  A  petition  to  have  the 
question  submitted  to  the  people  for  a  vote  was  circulated  and  the 

signatures  of  about  200,000  registered  voters  were  secured. 

As  a  result  of  the  petitioner's  efforts  a  proposed  act  to  legalize 
horse  racing  in  the  state  was  submitted  to  the  voters  in  1932  and 

failed  by  only  one-half  of  one  percent  of  the  total  vott  cast.  In  the 
following  year,  however,  a  bill  to  make  horse  racing  legal  in  the 
state  was  passed  and  became  law. 

In  December  1933  the  petitioner  secured  a  permit  from  the  Racing 
Commission  of  the  State  of  California  and  acquired  an  interest  in 
the  California  Jockey  Club,  which  operates  a  race  track  at  Bay 
Meadows,  San  Mateo,  California, 

In  their  separate  income  tax  returns  for  1932  each  of  the  peti- 
tioners claimed  the  deduction  of  $22,056.86,  representing  one-half 

of  the  said  amount  of  $44,113.71,  as  an  ordinary  and  necessary 
business  expense  of  that  year.  The  respondent  has  disallowed  the 
deduction  of  these  amounts  in  determining  the  deficiencies  herein. 

Section  23  (a)  of  the  Revenue  Act  of  1932  authorizes  the  deduction 

from  gross  income  of  "All  the  ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in  carrying  on  any  trade  or 
business." 

In  Welch  V.  Eelvenng,  290  U.  S.  Ill,  it  was  said  that  allowable 
deductions  from  gross  income  under  this  provision,  of  the  statute 
must  be  both  "ordinary"  and  "necessary."  The  Court  there  held 
that  the  payment  of  another's  debt  without  legal  or  other  obliga- 

tion was,  in  a  high  degree,  "extraordinary"  and  not  within  the 
deductions  contemplated  by  the  statute.  No  less  so,  we  think,  are 
expenditures  for  the  purpose  of  bringing  about  the  enactment  of 
laws  favorable  to  horse  racing. 

In  Komhauser  v.  United  States,  276  U.  S.  145,  the  Supreme  Court 
held  that  an  expenditure  directly  connected  with  or  which  proxi- 

mately resulted  from  the  taxpayer's  business  was  a  deductible  busi- 
ness  expense  under  the  statute.  It  is  to  be  noted  that  at  the  time 
the  expenditures  here  were  made  the  petitioner  was  not  engaged  in 
horse  racing  or,  so  far  as  the  evidence  shows,  in  any  related  business 
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within  the  State  of  California.  He  had  sold  his  interest  in  the 

Tanforan  Race  Track  before  the  expenditures  were  made  and  did 
not  acquire  an  interest  in  the  California  Jockey  Club  race  track 
until  some  time  during  the  following  year.  In  the  light  of  these 
facts  it  can  in  no  wise  be  said  that  the  expenditures  in  question  were 
directly  connected  with  or  proximately  resulted  from  any  business 
carried  on  by  the  petitioner. 

The  case  of  Sunset  Scavenger  Co.  v.  Helvering^  84  Fed.  (2d)  453, 
is  in  point.  The  court  there  held,  reversing  the  Board  on  this  issue 
(31  B.  T.  A.  758),  that  expenditures  made  by  the  Sunset  Scavenger 

Co.  during  1927  and  1929  in  printing  circulars,  newspaper  advertis- 
ing,  and  emplo3rment  of  speakers  to  address  civic  organizations  and 

public  gatherings  to  prevent  enactment  of  certain  proposed  ordi- 
nances which  were  calculated  to  damage  its  business,  were  not  ordi- 

nary and  necessary  bushiess  expenses  and  were  not  deductible  from 

gross  income.  In  its  decision  the  court  relied  upon  the  Commis- 

sioner's regulations — article  562  of  Regulations  69,  promulgated 
under  the  Revenue  Act  of  1926,  ajid  article  262  of  Regulations  74, 

promulgated  under  the  Revenue  Act  of  1928.  These  regulations  pro- 
vide in  part  that : 

•  •  ♦  Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or 
defeat  of  legislation,  the  exploitation  of  propaganda,  iicluding  advertising 
other  than  trade  advertising,  and  contributions  for  campaign  expenses,  are  not 
deductible  from  gross  income. 

The  same  provision  is  found  in  article  262  of  Regulations  77,  pro- 
mulgated under  the  Revenue  Act  of  1932.  The  quoted  provision  of 

the  regulations  relates  to  deductions  allowable  to  corporations,  but  we 
see  no  reason  why  the  same  rule  should  not  apply  to  deductions  of 
individuals.  Li  both  instances  the  statute  provides  for  the  deduction 
of  the  ordinary  and  necessary  expenses  paid  or  incurred  during  th& 

taxable  year  in  carrying  on  any  trade  or  business.  = 
In  Adler  Co.,  10  B.  T.  A.  849,  we  disallowed  the  deduction  of  an 

expenditure  for  the  purpose  of  influencing  laws  favorable  to  th© 

taxpayer's  liquor  business.  See  also  Old  Mission  Portland  Cemerit 
Co.  V.  Commksmner^  60  Fed.  (2d)  676;  affd.,  293  U.  S.  289. 

The  respondent's  determination  that  the  expenditures  made  by 
the  petitioner  to  bring  about  the  enactment  of  laws  favorable  to  horse 
racing  in  the  State  of  California  are  not  deductible  from  gross 

income  is  sustained.  ' 
Jxidg-ments  will  he  entered  for  the  respondent. 
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Exhibit  128:  Textile  Mills  Securities  Corp.  v.  Commissioner 
314  U.S.  326  (1941)  ̂  

326  OCTOBER  TERM,  1941. 
314  U.S. 

TEXTILE  MILLS  SECURITIES  CORP.  v.  COMMIS- 
SIONER OF  INTERNAL  REVENUE. 

CERTIORARI   TO   THE    CIRCUIT    COURT   OF   APPEALS   FOR   THE 
THIRD  CIRCUIT. 

No..  34.    Argued  November  10,   1941. — Decided  December  8,  1941. 

1.  A  Circuit  Court  of  Appeals  may  be  composed  of  all  the  circuit 
judges  of  the  circuit  in  active  service,  more  than  three  in  number, 
sitting  en  banc.    P.  333. 

2.  The  expenses  of  lobbying  and  propaganda  paid  by  an  agent  employed 
to  secure  legislation  from  Congress  authorizing  the  recovery  of 
German  properties  seized  during  the  World  War  under  the  Trading 

with  the  Enemy  Act,  are  not  deductible  as  "ordinary  and  necessary 
expenses"  of  the  agent  within  the  meaning  of  §  23  (a)  of  the  Revenue 
Act  of  1928,  construed  by  Art.  262  of  Treasury  Regulations  74. 
P.  335. 

117  F.  2d  62,  affirmed. 

Certiorari,  312  U.  S.  677,  to  review  a  judgment  revers- 
ing a  decision  of  the  Board  of  Tax  Appeals,  38  B.  T.  A. 

623,  which  had  overruled  a  deficiency  assessment  based  on 
the  disallowance  of  certain  deductions. 

Case  interprets  article  262  of  Regulations  74, 
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Mr,  Edmund  S.  Kochersperger  for  petitioner. 

Mr,  Arnold  Raum,  with  whom  Attorney  General  Biddle, 
Assistant  Attorney  General  Clark,  and  Miss  Helen  R. 
Carloss  and  Mr.  Samuel  H.  Levy  were  on  the  brief,  for 
respondent. 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

This  case  presents  two  problems :  ( 1 )  whether  a  Circuit 
Court  of  Appeals  may  be  composed  of  all  the  circuit  judges 
of  the  circuit  in  active  service,  more  than  three  in  number, 
sitting  en  banc;  (2)  whether  petitioner  may  deduct  under 
the  Revenue  Act  of  1928  (45  Stat.  791)  certain  expenses  in- 

curred by  it  under  contracts  in  connection  with  the  presen- 
tation of  claims  to  Congress  on  behalf  of  former  enemy 

aliens  for  the  procurement  and  enactment  of  amendatory 
legislation  authorizing  the  payment  of  the  claims.  We 
granted  the  petition  for  certiorari  because  of  the  public 
importance  of  the  first  problem  and  the  contrariety  of 
the  views  of  the  court  below  (117  F.  2d  62)  and  judges  of 

the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  (Lang's 
Estate  V.  Commissioner,  97  F.  2d  867)  as  respects  its 
solution. 

TEXTILE  MILLS  CORP.  v.  COMM'R.       335 

326  Opinion  of  the  Court. 

Second:  The  expenses  in  question  are  sought  to  be  de- 

ducted as  "ordinary  and  necessary  expenses"  within  the 
meaning  of  §  23  (a)  of  the  Revenue  Act  of  1928.  Peti- 

tioner, a  Delaware  corporation,  was  employed  to  represent 
certain  German  textile  interests,  whose  properties  in  this 
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country  had  been  seized  during  the  World  War  under  the 
provisions  of  the  Trading  with  the  Enemy  Act.  40  Stat. 

411.  Petitioner's  employment  was  made  with  a  view 
towards  procuring  legislation  which  would  permit  ultimate 
recovery  of  the  properties.  The  estimated  aggregate  value 
of  the  properties  was  $60,000,000.  Petitioner  was  to  be 
compensated  on  a  percentage  basis  in  case  it  was  suc- 

cessful. It,  however,  was  to  bear  all  the  costs  and  expenses. 
Petitioner  launched  its  campaign.  A  publicist  was  re- 

tained to  arrange  for  speeches,  news  items,  and  editorial 
comment.  Two  legal  experts  were  retained  to  prepare 
propaganda  concerning  international  relations,  treaty 
rights  and  the  policy  of  this  nation  as  respects  alien  prop- 

erty in  time  of  war.  The  objective  of  the  campaign 
was  accomplished  by  the  passage  of  the  Settlement  of  War 
Claims  Act  of  1928,  45  Stat.  254.  Deductions  for  the 
amount  paid  to  the  publicist  and  the  two  lawyers  were 
taken  in  1929  and  1930,  thereby  producing  a  net  loss 
in  each  of  those  years.  Pursuant  to  §  117  of  the  1928  Act, 
the  net  loss  was  carried  forward  two  years  and  applied 
against  income  for  1931.  The  Commissioner  disallowed 
the  deductions  and  determined  a  deficiency.  The  Board 
of  Tax  Appeals  disagreed,  holding  that  there  was  no  de- 

ficiency. 38  B.  T.  A.  623.  The  Circuit  Court  of  Appeals 
reversed  the  Board. 

We  agree  that  the  expenses  in  question  were  not  de- 
ductible. Art.  262  of  Treasury  Regulations  74,  promul- 

gated under  the  1928  Act,  was  entitled  "Donations  by  cor- 
porations" and  provided: 

"Corporations  are  not  entitled  to  deduct  from  gross 
income  contributions  or  gifts  which  individuals  may  de- 

duct under  section  23  (n) .  Donations  made  by  a  corpora- 
tion for  purposes  connected  with  the  operation  of  its 

business,  however,  when  limited  to  charitable  institutions, 
hospitals,  or  educational  institutions  conducted  for  the 
benefit  of  its  employees  or  their  dependents  are  a  proper 
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deduction  as  ordinary  and  necessary  expenses.  Donations 
which  legitimately  represent  a  consideration  for  a  benefit 
flowing  directly  to  the  corporation  as  an  incident  of  its 
business  are  allowable  deductions  from  gross  income. 
For  example,  a  street  railway  corporation  may  donate  a 
sum  of  money  to  an  organization  intending  to  hold  a  con- 

vention in  the. city  in  which  it  operates,  with  the  reason- 
able expectation  that  the  holding  of  such  convention  will 

augment  its  income  through  a  greater  number  of  people 
using  the  cars.  Sums  of  money  expended  for  lobbying  pur- 

poses, the  promotion  or  defeat  of  legislation,  the  exploita- 
tion of  propaganda,  including  advertising  other  than  trade 

advertising,  and  contributions  for  campaign  expenses,  are 

not  deductible  from  gross  income." 
If  this  is  a  valid  and  applicable  regulation,  the  sums 

in  question  were  not  deductible  as  ̂ 'ordinary  and  necessary 
expenses"  under  §  23  (a),  since  they  clearly  run  afoul  of 
the  prohibition  in  the  last  sentence  of  the  regulation. 

Plainly,  the  regulation  was  applicable.  The  ban  against 

deductions  of  amounts  spent  for  "lobbying"  as  "ordinary 
and  necessary"  expenses  of  a  corporation  derived  from 
a  Treasury  Decision  in  1915.  T.  D.  2137,  17  Treas.  Dec, 

Int.  Rev.,  pp.  48,  57-58.  That  prohibition  was  carried 
into  Art.  143  of  Treasury  Regulations  33  (Revised,  1918) 

under  the  heading  of  "Expenses"  in  the  section  on  "De- 
ductions." ^®  Beginning  in  1921  the  regulation  was  entitled 

"Donations."  (Art.  562,  Treasury  Regulations  45.)  And 
in  the  regulations  here  in  question  Art.  262  appeared  under 

§  23  (n),  which  covered  "Charitable  and  other  contribu- 

"Art.  143  provided:  "Lobbying  expenses. — Sums  of  money  ex- 
pended for  lobbying  purposes,  the  promotion  or  defeat  of  legisla- 

tion, the  exploitation  of  propaganda,  and  contributions  for  campaign 
expenses  are  held  not  to  be  an  ordinary  and  necessary  expense  in  the 
operation  and  maintenance  of  the  business  of  a  corporation,  and  are 
therefore  not  deductible  from  gross  income  in  arriving  at  the  net  income 

upon  which  the  income  tax  is  computed." 
428070°— 42   22 
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tions"  by  individuals.  It  assumed  that  form  and  content 
in  1921  and  appeared  since  then  without  change  in  all 

successive  regulations."  Sec.  23  (n)  and  §  23  (a)  both 
deal  with  deductions;  and  a  "donation"  by  a  corporation 
though  not  deductible  under  the  former  might  be  under 
the  latter.  Art.  262  purports  to  specify  when  a  certain 
type  of  expenditure  or  donation  by  a  corporation  may  or 

may  not  be  deducted  as  an  "ordinary  and  necessary"  ex- 
pense. The  argument  that  it  was  not  applicable  because  it 

was  not  specifically  incorporated  under  §  23  (a)  is 
frivolous. 

Petitioner's  argument  that  the  regulation  is  invalid 
likewise  lacks  substance.  The  words  "ordinary  and  neces- 

sary" are  not  so  clear  and  unambiguous  in  their  meaning 
and  application  as  to  leave  no  room  for  an  interpretative 
regulation.  The  numerous  cases  which  have  come  to  this 
Court  on  that  issue  bear  witness  to  that.  Welch  v.  HeU 

vering,  290  U.  S.  Ill;  Deputy  v.  du  Pont,  308  U.  S.  488, 
and  cases  cited.  Nor  has  the  administrative  agency 
usurped  the  legislative  function  by  carving  out  this  special 
group  of  expenses  and  making  them  non-deductible.  We 
fail  to  find  any  indication  that  such  a  course  contravened 

any  Congressional  policy."  Contracts  to  spread  such  in- 
sidious influences  through  legislative  halls  have  long  been 

condemned.  Trist  v.  Child,  21  Wall.  441;  Hazelton  v. 
Sheckelh,  202  U.  S.  71.  Whether  the  precise  arrangement 
here  in  question  would  violate  the  rule  of  those  cases  is  not 

"Art.  562,  Regulations  62,  Revenue  Act  of  1921;  Art.  662,  Regular 
tions  65,  Revenue  Act  of  1924;  Art.  562,  Regulations  69,  Revenue  Act 
of  1926;  Art.  262,  Regulations  74,  Revenue  Act  of  1928. 

"In  the  Revenue  Act  of  1936  (26  U.  S.  C.  §  23  (q),  49  Stat.  1648) 
Congress  specifically  provided  for  deductions  of  certain  contributions 
by  corporations  to  specified  corporations,  trusts,  funds,  or  foundations, 

"no  substantial  part  of  the  activities  of  which  is  carrying  on  propa- 
ganda, or  otherwise  attempting,  to  influence  legislation."  And  see  the 

Revenue  Act  of  1938,  26  U.  S.  C.  §  23  (q),  52  Stat.  447. 
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material.  The  point  is  that  the  general  policy  indicated 

by  those  cases  need  not  be  disregarded  by  the  rule-making 
authority  in  its  segregation  of  non-deductible  expenses. 
There  is  no  reason  why,  in  absence  of  clear  Congressional 

action  to  the  contrary,  the  rule-making  authority  cannot 
employ  that  general  policy  in  drawing  a  line  between 
legitimate  business  expenses  and  those  arising  from  that 
family  of  contracts  to  which  the  law  has  given  no  sanction. 

The  exclusion  of  the  latter  from  "ordinary  and  necessary'' 
expenses  certainly  does  no  violence  to  the  statutory  lan- 

guage. The  general  policy  being  clear  it  is  not  for  us  to 
say  that  the  line  was  too  strictly  drawn. 

Affirmed. 

Mr.  Justice  Jackson  took  no  part  in  the  consideration 
or  disposition  of  this  case. 
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Abt.  23(o)-2.  Bonatiom  by  corporatioM. — Corporations  are  not  en- 

titled to  deduct  from  o^ross  income  contributions  or  gifts  which  indi- 

viduals may  deduct  under  section  23  (o).  Donations  by  a  corpora- 
tion for  purposes  connected  with  the  operation  of  its  business, 

however,  when  they  are  made  to  charitable  institutions,  hospitals,  or 

educational  institutions  pnd  re.sult  in  a  direct  benefit  to  the  employees 

of  the  corporation  or  their  dependents  are  a  proper  deduction  as  or- 
dinary and  necessary  ex|>enses.  Donations  which  bear  a  relationship 

to  the  corporation's  business  and  are  made  with  a  reasonable  expecta- 
tion of  a  financial  return  commensurate  with  the  amount  of  the  do- 

nation are  allowable  deductions  from  gross  income.  For  example,  a 

street  railway  corporation  may  donate  a  sum  of  money  to  an  or»rani- 
zation  intending  to  hold  a  convention  in  the  city  in  which  it  operates, 

with  the  reasonable  expectation  that  the  holding  of  such  convention 

will  augment  its  income  through  a  greater  number  of  people  using  tlv 

cars.  Sums  of  money  expended  for  lobbying  purposes,  the  promotion 

or  defeat  of  legislation,  the  exploitation  of  propaganda,  in(  hiding 

advertising  other  than  trade  advertising,  and  contributions  for  cani- 
paign  expenses,  are  not  deductible  from  gross  income. 
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Art.  23(q)-l.  Contributioiis  or  gifts  by  corpormtioiif. — A  corporation 
is  entitled  to  deduct  from  gross  income  for  a  taxaBle  year  beginning 

after  December  31,  1935,  contributions  or  gifts  to  organizations 

referred  to  in  section  23  (q),  whether  or  not  such  contributions  or 

gifts  constitute  business  expenses,  but  only  to  the  extent  provided  in 
that  section. 

Corporations  may  deduct,  for  a  taxable  year  beginning  after  De- 

cember 31,  1935.  to  the  extent  provided  by  section  23(q),  contribu- 
tions or  gifts  to  organizations  referred  to  in  that  section,  only  for 

the  taxable  year  in  which  they  are  actually  paid,  regardless  of  when 

pledged  and  regardless  of  whether  the  books  and  records  of  the 

corporation  are  kept  on  the  cash  receipts  and  disbursements  basis  or 
the  accrual  basis. 

The  provisions  of  the  first  paragraph  of  article  23(o)-l,  relating  to 
(1)  tiic  statement  in  returns  of  the  name  and  address  of  each  organi- 

zation to  which  a  contribution  or  gift  was  made  and  the  approximate 

(h»te  and  the  amount  of  the  contribution  or  gift,  (2)  the  substantia- 
tion of  the  claims  for  deductions  when  required  by  the  Commissioner, 

and  (3)  the  basis  for  calculation  of  the  amount  of  a  <()utributi(m  or 
gift  which  is  other  than  money,  are  equally  applicable  to  claims  for 
deductions  of  contributions  or  gifts  by  corporations  under  section 

23(q). 

Donations  to  organizations  other  than  those  referred  to  in  section 

23(q)  which  bear  a  direct  relutionsliip  tf)  the  corporation's  business 
and  are  made  with  a  reasonal)le  expectation  of  a  financial  return 
commensurate  with  the  amount  of  the  donation  luav  onsiitut*"  allow- 

ubie  deductions  as  business  expenses.  For  example,  a  street  railway 

corporation  may  donate  a  sum  of  money  to  an  organizatioD  (of  a 
class  not  referred  to  in  section  23  (q))  intending  to  hold  a  convention 

in  the  city  in  which  it  operute^j,  with  the  reasonable  expectation  that 

the  holding  of  such  convention  will  augment  its  income  through  a 

greater  number  of  people  using  the  cars.  Suras  of  money  expended 
for  lobbying  purposes,  the  promotion  or  defeat  of  legislation,  the 

exploitation  of  propaganda,  including  advertising  other  than  trade 

advertising,  and  contributions  for  campaign  expenses,  are  not  de- 
ductible from  gross  income. 

•291  O  -  78  -  115 
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Exhibit  131:  Luther  Ely  Smith  v.  Commissioner, 
3  T.C.  696  (1944) 

696        3  TAX  COURT  OF  UNITED  STATES  REPORTS. 

Luther  Ely  Smith,  Petitioner,  v.  Commissioner  of  Internal 
Revenue,  Respondent. 

Docket  No.  109631.    Promulgated  May  1, 1944. 

1.  Petitioner,  an  attorney,  was  employed  on  a  contingent  fee  basis 
in  litigation,  and  performed  legal  services  over  a  period  beginning 
May  16,  1934,  and  ending  May  22,  1939,  on  which  latter  date  he  was 

paid  in  full.  Held,  fee  taxable  to  petitioner  pursuant  to  section  107, 
Internal  Revenue  Code,  Jolin  Bell  KeeUe,  Jr.,  2  T.  0. 1249. 

.2.  Petitioner  contributed  $2,500  to  the  Missouri  Institute  for 

Administration  of  Justice,  an  organization  having  as  its  immediate 
purpose  the  establishment  by  constitutional  amendment  of  a  new 
modified  appointive  system  for  the  selection  of  judges  to  take  the 

place  of  selection  by  primai-y  and  general  election.  This  movement 
was  caused  by  a  general  feeling  in  the  community  that  the  local  judi- 

ciary was  controlled  by  unwholesome  political  influences.  One  result 
of  this  feeling  was  a  disinclination  to  litigate  causes  before  the  local 
courts.  Petitioner  was  motivated  in  making  this  contribution  by 
civic  considerations  and  also  by  a  desire  to  protect  and  improve  the 
practice  of  law  in  which  he  was  engaged.  Held,  contribution 
ductible  as  ordinary  and  necessary  business  expense. 

the  I 
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3.  Petitioner  contributed  $12  to  a  Civil  Liberties  Committee. 

Held,  under  the  facts  shown,  such  contribution  not  deductible. 
4.  Petitioner  contributed  $1  to  the  International  Committee  for 

Political  Prisoners.  Held,  under  facts  shown,  such  contribution  not 

deductible. 
5.  Petitioner  contributed  $35  to  the  St.  Louis  League  of  Women 

Voters,    Eeld,  under  facts,  such  contribution  is  deductible. 

6.  Petitioner  borrowed  a  book  from  a  public  library.  He  left  it 
on  a  bus  and  it  was  later  recovered  and  returned  to  the  library  in  a 

damaged  condition,  on  account  whereof  petitioner  paid  to  the  library 

^•3.50.  Held,  this  sum  not  deductible  as  a  loss  under  section  23  (e) 
(3),  Internal  Revenue  Code. 

Harold  C.  Hanke^  Esq.,  for  the  petitioner. 
Richard  A.  Jennings,  Esg.y  and  J.  Marmn  Kelley,  Esq.,  for  the 

respondent:. 

The  Commissioner  determined  a  deficiency  of  $888.57  in  petitioner's 
income  tax  for  the  calendar  year  1939,  all  of  which  is  here  in  issue. 

The  deficiency  arises  by  reason  of  respondent's  deteripination  (1)  that 
a  fee  earned  by  petitioner  as  an  attorney  for  work  beginning  May 
16,  1934,  and  ending  May  22,  1939,  and  paid  in  full  on  May  22,  1939, 
was  not  taxable  piu^uant  to  section  107,  Internal  Revenue  Code,  but 

was  includible  in  full  in  petitioner's  taxable  income  for  1939,  (2)  that 
a  contribution  made  by  petitioner  to  the  Missouri  Institute  for  the 
.-Vdministration  of  Justice  was  not  deductible  either  as  a  business  ex- 

pense or  as  a  contribution  deductible  under  section  23  (o),  Internal 
Revenue  Code,  (3)  that  a  contribution  made  by  petitioner  to  a  Civil 
Liberties  Committee  in  the  sum  of  $12  was  not  deductible,  (4)  that  a 
contribution  made  by  petitioner  to  the  International  Committee  for 

Political  Prisoners  in  the  sum  of  $1  was  not  deductible,  (5)  that  a  con- 
tribution made  by  petitioner  to  the  St.  Louis  League  of  Women  Voters 

was  not  deductible,  and  (6)  that  petitioner  was  not  entitled  to  a  loss 
deduction  in  the  amount  of  $3.50,  the  amount  paid  by  him  to  a  public 

library'  on  account  of  damages  to  a  book  borrowed  by  him. 

FINDINGS  OF*  FACT. 

Petitioner  is  an  attorney  at  law  who  has  practiced  in  St.  Louis,     , 

Missouri,  for  more  than  forty-four  years.    He  is  engaged  in  general 

practice,  including  corpo;-ation,  probate,  and  tax  matters,  and  damage 
suits. 

First  Issue. — Petitioner  performed  legal  services  upon  a  contingent 
fee  contract  for  a  client  beginning  May  16,  1934,  and  ending  May  22, 
1939,  on  which  latter  date  he  received  the  entire  fee  for  such  services, 

in  the  amount  of  $2,333.33.  -— ^ 
Second  Issue. — In  December  1939  petitioner  contributed  $2,500  to    I 

the  Missouri   Institute   for   the   Administration   of   Justice,   here- 
625278 — 45   -45 
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inafter  called  the  institute,  a  corporation  organized  August  22,  1938, 
under  fyro  forma  decree  of  the  Circuit  Court  pursuant  to  article  10, 
chapter  33,  Revised  Statutes  of  Missouri,  1939,  relating  to  beneficial, 
educational,  scientific,  and  miscellaneous  associations.  The  purposes 
of  the  organization,  as  set  out  in  its  articles  of  incorporation,  were  to 
promote,  foster,  and  improve  the  administration  of  justice.  About 

one-third  of  its  members  were  lawyers  and  two-thirds  were  laymen. 
The  ultimate  purpose  of  the  institute  was  to  ̂ ^ecure  the  amendment 

of  the  Missouri  State  Constitution  with  respect  to  the  methods  of  se- 
lecting the  judges  of  certain  state  courts,  and  to  that  end  a  campaign 

was  initiated  in  1939  for  the  education  of  the  electorate  concerning 

the  need  for  such  a  change.  During  tlie  first  half  of  1940  the  insti- 
tute circulated  petitions  throughout  the  state  to  have  its  plan  for  the 

nonpartisan  selection  of  judges  placed  on  the  ballot,  and  then  urged 
the  adoption  of  the  amendment  at  the  polls  in  November  1940. 
Speeches  and  round  table  discussions  were  broadcast  by  radio,  under 

the  institute's  sponsorship,  and  literature  explaining  and  supporting 
the  plan  was  widely  distributed.  The  amendment  was  adopted  by  a 

90,000  majority,  and  became  self-operative  thirty  days  thereafter, 
without  action  of  any  kind  by  the  legislature  or  the  governor. 
The  amendment  applied  to  the  judges  of  the  Circuit  and  Probate 

Courts  of  the  city  of  St.  Louis,  and  Jackson  County,  including  Kansas 
City,  the  Supreme  Court  of  Missouri,  and  the  Kansas  City,  St.  Louis, 
and  Springfield  Courts  of  Appeal.  These  constituted  all  the  courts 
of  record  of  original  jurisdiction  in  the  two  metropolitan  centers,  and 
all  the  appellate  courts  of  the  state.  It  was  optional  as  to  the  other 
circuit  and  probate  courts.  The  plan,  briefly  stated,  provided  for 
the  establishment  of  nonpartisan  judicial  commissions,  one  for  the 
appellate  courts,  consisting  of  the  Chief  Justice  of  the  Supreme  Court 
of  Missouri  and  six  other  members,  and  one  for  each  judicial  circuit, 
consisting  of  the  presiding  judge  of  the  court  of  appeals  and  four 
members,  half  of  whom  were  to  be  selected  by  members  of  the  bar 
from  among  their  own  membership  and  half  to  be  laymen  appointed 
by  the  governor  as  provided. 

It  was  to  be  the  duty  of  these  commissions  to  nominate  three 

candidates  for  each  judicial  vacancy  occurring  within  their  re- 
spective jurisdictions,  one  of  whom  should  be  appointed  by  the  gov- 

ernor. The  judge  so  appointed  was  to  serve  until  the  end  of  the 
year  following  the  next  general  election,  at  which  election  his  name 
should  be  submitted  to  the  voters  on  a  separate  nonpartisan  judicial 

ballot  reading  "Shall  Judge   of  the   Court  be  re- 
tained in  office?  Yes.  No."  If  a  majority  of  those  voting  on  the 

question  should  vote  against  him,  upon  the  expiration  of  his  term, 
the  vacancy  would  be  filled  in  the  manner  referred  to  above;  other- 
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wise,  he  would  remain  in  office  for  its  full  term  and  be  eligible  for 
retention  in  office  thereafter  by  nonpartisan  election  in  the  manner 

outlined. 
Prior  to  the  adoption  of  this  amendment,  judges  in  St.  Louis  were 

nominated  and  elected  by  direct  primary  and  general  election.  There 
existed  a  considerable  amount  of  dissatisfaction  among  both  lawyers 
and  laymen  with  that  method  of  selecting  judges,  and  a  widespread 

feeling  that  the  courts  were  subservient  to  the  wishes  of  the  poli- 
ticians, rather  than  to  the  course  of  justice,  led  to  a  loss  of  confidence 

in  the  integrity  of  the  courts  on  the  part  of  those  who  shared  this 

opinion. 
There  was  a  growing  reluctance  on  the  part  of  the  citizens  to  liti- 

gate their  legal  difficulties  and  increasing  tendency  to  compromise 
such  differences,  which  resulted  in  a  loss  of  business  to  the  practicing 
lawyers  of  the  city. 

Petitioner  made  his  contribution  to  the  institute  in  the  belief  that 

tlie  reform  resulting  from  the  adoption  of  the  sponsored  amend- 
ment would  benefit  the  legal  prolession  generally,  and  his  own  prac 

tice  specifically.  More  than  50  percent  of  the  attorneys  in  St.  Louis 
contributed  to  the  organization. 

Third  iss^ie. — Petitioner  contributed  $12  in  the  year  1939  to  the 
Civil  Liberties  Committee,  which  is  affiliated  with  a  national  organiza- 

tion. The  committee  has  defended  cases  involving  the  civil  liberties 

of  persons  who  are  unable  to  defend  themselves  in  cases  where  mat- 
ters of  principle  are  concerned. 

Fourth  issue. — Petitioner  contributed  $1  in  1939  to  the  Interna- 

tional Committee  for  Political  Prisoners  because  "it  seemed  a  good 
thing  to  contribute  to." 

Fifth  issue. — Petitioner  contributed  $35  during  1939  to  the  St. 
Louis  League  of  Women  Voters,  an  organization  affiJiated  with  the 
Missouri  League  of  Women  Voters  and  the  National  League  of  Women 
Voters. 

The  purpose  of  the  St.  Louis  League  for  Women  Voters,  according 

to  its  articles  of  incorporation,  is  to  "increase,  by  means  of  education, 
the  effectiveness  of  women's  votes,  in  furthering  better  government." 
Its  constitution  expresses  its  object  in  substantially  the  same  language, 
with  the  additional  sentence  that  the  league,  as  an  organization,  shall 
be  strictly  nonpartisan.  It  is  affiliated  with  the  National  League  of 

Women  Voters,  the  object  of  which  in  1939  was  "to  promote  political 
education  through  active  participation  of  citizens  in  government." 
Prior  to  1938  one  of  the  stated  purposes  of  the  national  league  was 

''to  promote  *  ♦  *  needed  legislation  *  *  *."  This  was  de- 
leted from  the  constitution  and  bylaws  in  1938.  The  St.  Louis  league 

is  supported  by  ininimum  dues  of  $2,  and  contributions  in  excess  of 
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that  amount.  Its  activities  during  1939  consisted  chiefly  of  conduct- 

ing study  groups  on  questions  of  the  day  and  assembling  and  fur- 
nishing to  its  members  and  the  public  nonpartisan  information  on 

candidates  for  office.  No  substantial  part  of  the  activity  of  the 

league  was  for  the  purpose  of  influencing  legislation. 
Sixth  issue. — ^Petitioner  borrowed  a  book  from  the  St.  Louis  Public 

Library  in  1939,  and  inadvertently  left  it  on  a  bus.  It  was  later  re- 
turned to  the  library  in  a  badly  damaged  condition,  apparently  as  a 

result  of  having  been  drojiped  in  water,  and  the  petitioner  paid  the 
library  $3.50  because  of  such  damage. 

OPINION. 

Kern,  Judge:  First  issue. — ^The  facts  out  of  which  this  issue  arose 
are  undisputed. 

Section  107,  I.  R.  C,  added  by  section  220  of  the  Revenue  Act  of 
1939,  provides  in  part  that  in  the  case  of  the  receipt  of  compensation 

for  personal  services  rendered  by  an  individual  "covering  a  period 
of  five  calendar  years,  or  more,  from  the  beginning  to  the  completion 

of  such  services"  at  least  95  percent  of  which  is  paid  only  on  com- 
pletion of  such  services,  and  which  is  required  to  be  included  in  the 

gross  income  of  such  individual  for  any  taxable  year  after  December 
31, 1938,  the  tax  attributable  to  such  compensation  shall  not  be  greater 
than  the  aggregate  of  the  taxes  attributable  thereto  had  it  been 
received  in  equal  portions  in  each  of  the  years  included  in  such  period. 

The  parties  here  agree  that  the  facts  meet  all  the  requirements  of 
section  220,  except  the  period  of  time  over  which  the  services  are 
rendered.  The  respondent  argues  that  although  the  services  were 
admittedly  rendered  over  a  period  of  five  full  years,  or  sixty  months, 
they  did  not  cover  a  period  of  five  calendar  years  or  more,  since  they 
began  May  16  of  1934  and  ended  May  22  of  1939,  which  period,  in 

respondent's  view,  covers  only  the  four  calendar  years  of  1935,  1936, 
1937,  and  1938,  ignoring  those  months  of  1934  and  1939  which  totaled 
more  than  a  year. 

Respondent  in  his  regulation  has  interpreted  the  term  used  in  the 

statute,  "calendar  years,"  to  mean  a  year  beginning  January  1  and 
ending  December  31,  and  petitioner  challenges  the  correctness  of  that 
interpretation. 

The  regulation  seems  to  be  based  on  the  assumption  that  the  term 

"calendar  year"  can  mean  only  the  period  beginning  January  1  and 
ending  on  December  31.  And  that  definition  is,  indeed,  one  meaning 
of  the  term.  But  the  phrase  does  not  have,  in  law,  one  fixed  and 
definite  meaning.  It  may  mean  the  period  from  January  1  to  the 
succeeding  December  31,  or  it  may  mean  a  period  of  365  days,  or  in 
leap  year  366,  or  12  calendar  months,  depending  upon  its  use  in  the 
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context  in  which  it  appears.  The  courts  have  held  in  a  number  of 
cases  that,  ordinarily,  and  in  common  acceptation,  a  calendar  year 
means  365  days,  except  leap  year,  and  is  composed  of  12  calendar 
months.  Shaffner  v.  Liyinsky,  194  N.  C.  1;  138  S.  E.  418;  Geneva 
Cooperage  Co.  v.  Broiun,  124  Ky.  16;  98  S.  E.  279. 

Tlie  Senate  Finance  Committee,  in  its  discussion  of  this  measure, 

used  the  expression  "five  years"  throughout,  no  mention  being  made  of 
calendar  years,  and  the  whole  tenor  of  tliat  discussion  leaves  no  doubt 
of  their  intention  to  relieve  all  those  whose  services  extended  over 

a  period  of  five  years. 

The  phrase  "calendar  year"  as  used  in  other  parts  of  the  internal 
revenue  laws  is  gene  rally  used  in  contrast  to  a  fiscal  year,  and  in  that 
context  it  can  not  be  doubted  that  it  refers  to  the  period  January  1  to 
December  31.  But  in  section  220  it  is  not  used  in  contradistinction 

to  a  fiscal  year.  The  language  in  which  it  appears,  as  well  as  the  legis- 
lative history  of  the  provision,  seems  to  require  that,  as  used  in  section 

220,  it  must  be  construed  to  mean  a  year  of  365  days.  The  statute 

itself  provides  that  the  "period  of  five  calendar  years"  is  to  be  "from 
the  beginning  to  the  completion  of  such  services."  It  seems  obvious 
tlieiefore  that  the  period  may  begin  on  any  day  of  the  year  and  not, 
perforce,  on  January  1.  John  Bell  Keehle^  Jr.,  2  T.  C.  1249.  The 

respondent  erred  in  his  refusal  to  give  effect  to  section  107  in  com- 

puting petitioner's  tax  for  1939. 
Second  issv-e. — ^Petitioner  claims  the  right  to  deduct  his  contribution 

of  $2,500  to  the  Missouri  Institute  for  the  Administration  of  Justice 

on  two  grounds — under  section  23  (a)  (1),  as  an  ordinary  and  neces- 
sary expense  paid  during  the  taxable  year  in  carrying  on  his  trade  or 

business;  and  under  section  23  (o)  (2)  of  the  Internal  Revenue  Code 
as  a  contribution  to  a  corporation  organized  and  operated  exclusively 
for  educational  purposes,  no  part  of  the  net  earnings  of  which  inures 

to  the  benefit  of  any  private  shareholder  or  individual,  and  no  sub- 
stantial part  of  the  activities  of  which  is  carrying  on  propaganda  or 

otherwise  attempting  to  influence  legislation. 
The  latter  contention  is  the  more  easily  disposed  of.  TVe  do  not 

think  it  can  be  said  that  the  organization  here  in  question  was  organ- 
ized and  operated  exclusively  as  an  educational  organization.  It  was 

organized  and  operated  to  bring  about  an  amendment  to  the  Consti- 
tution of  Missouri  so  as  to  permit  the  selection  of  judges  of  certain 

courts  by  a  different  method  than  had  theretofore  prevailed.  The 

educational  activities  in  which  it  engaged  so  successfully  were  simply 
one  of  the  means  by  which  the  end  for  which  it  was  organized  could 
be  achieved.  It  went  further  than  mere  education;  it  utilized  that 

education  to  achieve  the  purpose  for  which  it  was  organized.  To  hold 

this  organization  to  have  been  organized  and  operated  exclusively  for 

ion      I 
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educational  purposes  would  be  to  distort  the  fundamental  meaning 

of  the  term  "educational'*  and  enlarge  the  applicability  of  section 
23  (o)  far  beyond  its  intended  scope.  The  deduction  claimed  under 
this  section  was  properly  denied. 

The  application  of  section  23  (a)  (1)  (A)  to  the  peculiar  facts 
surrounding  this  expenditure  presents  a  more  difficult  problem.  The 
evidence  shows  that  the  law  business  of  petitioner,  as  well  as  of  other 

lawyers  in  St.  Louis,  generally,  was  adversely'  affected  by  the  lack  of 
confidence  of  a  considerable  segment  of  the  public,  including  clients 
of  petitioner,  in  the  integrity  of  the  courts.  Public  interest  in  and 
aversion  to  the  close  relationship  which  existed  between  the  politicians 
and  the  judges  was  keen.  Editorials  and  cartoons  in  all  St.  Louis 
newspapers,  depicting  and  deploring  the  political  control  of  the  courts, 
gave  wide  publicity  to  the  existing  state  of  affairs,  and  it  was  a  matter 
of  common  public  belief  that  the  administration  of  justice  by  the 
courts  was  subordinate  to  the  cultivation  of  helpful  political 
associations. 

Petitioner  had  been  a  member  of  the  St.  Louis  Bar  Association 

committee  which  had  studied  the  problem  of  the  selection  and  tenure 
of  judges  for  a  number  of  years,  and  the  plan  evolved  by  the  institute 
had  the  full  support  of  the  Bar  Association.  It  seemed  to  petitioner 
to  be  the  best  available  plan  for  freeing  the  courts  of  political  control 
and  assuring  the  selection  of  capable  judges,  thus  restoring  public 

confidence  in  the  administration  of  justice,  a  condition  which  he  con- 
sidered essential  to  his  continued  success  in  the  practice  of  law.  He 

made  his  contribution  to  the  institute  in  the  hope  of  bringing  about 
an  improvement  in  the  administration  of  justice  and  also  in  his  own 
business. 

It  should  be  noted  that  the  institute  engaged  in  no  lobbying  of  any 

kind  before  any  legislative  body.  No  legislation  was  needed  or  in- 
volved in  its  plan.  It  contemplated  an  amendment  to  the  constitution, 

proposed  by  the  initiative  of  the  people,  voted  upon  at  a  general 
election,  and  becoming  selfoperative  thirty  days  thereafter,  without 
the  necessity  of  any  action  or  approval  by  either  the  legislature  or  the 
governor. 

The  statutory  requirements  that  an  expense,  to  be  deductible,  must 
be  ordinary  and  necessary  seem  to  us  to  be  met  by  the  facts  in  the 
instant  case,  when  examined  in  the  light  of  the  decided  cases  on  the 
subject 

In  the  sense  in  which  the  word  "necessary"  has  been  defined  as 
"helpful  or  appropriate,"  this  expenditure  was  necessary.  Welch  v. 
HelveHng,  290  U.  S.  Ill;  Cannon  Valley  MilUng  Co.,  44  B.  T.  A.  763; 
Edw,  J.  Miller,  37  B.  T.  A.  830 ;  L.  T.  AVverson,  35  B.  T.  A.  482.  The 
fact  that  it  was  not  compulsory,  in  that  petitioner  was  under  no  legal 
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obligation  to  make  it,  is  not  material.  Petitioner  makes  the  interest- 
ing suggestion  that  he  may  have  been  under  some  compulsion  as  a 

member  of  the  bar  of  the  Supreme  Court  of  Missouri,  one  of  the  canons 

of  ethics  of  which  adjures  its  member  to  assist  in  bringing  about  im- 
provement in  the  method  of  selecting  judges.  But,  aside  from  any 

such  obligation,  we  think  this  expenditure  was  necessary,  within  the 
meaning  of  the  statute,  since  it  was  beneficial  and  appropriate  under 

tlie  circumstances.  Petitioner  and  other  contributors  similarly  situ- 
ated testified  that  they  considered  it  necessary  to  their  business  welfare 

to  support  the  movement  inaugurated  by  the  institute,  and  we  are 
reluctant  to  override  their  judgment,  imder  the  circumstances. 

^Miether  it  was  "ordinary,"  or  not,  has  been  somewhat  more  difficult 

to  determine.  The  Supreme  Court,  in  "Welch  v.  Helvering^  290  U.  S. 
HI,  has  indicated  that  an  expense  need  not  be  of  an  habitual  or  re- 

curring nature,  in  order  to  be  considered  ordinary.  It  has  also  said 

there  that,  although  a  payment  may  ':>e  unique  in  the  life  of  an  indi- 
vidual, if  it  is  ordinary  in  the  life  of  the  group  of  which  he  is  a  part 

it  may  still  be  allowable  as  an  ordinary  expense. 
It  is  an  ordinary  thing  for  lawyers  to  take  an  active  personal  and 

financial  interest  in  movements  designed  to  improve  the  processes  of 
justice.  This  is  so  not  only  by  reason  of  their  moral  obligation,  as 
members  of  the  bar,  but  because  the  administration  of  justice  is  the 
business  of  lawyers,  and  the  measure  of  their  professional  success 
depends  upon  the  integrity  and  efficiency  of  those  processes.  Legal 

societies  and  organizations,  which  are  simply  lawyere  acting  in  con- 
cert, quite  generally  initiate  such  movements.  So  it  is  a  common 

activity  of  bar  associations  throughout  the  country'  to  conduct  pre- 
primary  nonpartisan  polls  among  their  members,  the  purpose  of  which 
is  to  secure,  by  recommending  to  the  electorate,  the  best  available 
judges  for  the  courts.  Such  polls  are  financed  by  the  bar  associations, 

which,  in  turn,  are  financed  by  the  lawyers  who  make  up  their  member- 
ship through  the  payment  of  dues.  Such  dues  are  deductible  as  ordi- 
nary and  necessary  business  expenses.  See  art.  23  (a)  5,  Regulations 

101. 

We  have  heretofore  allowed  the  deduction  of  expenses  which  seem 

indistinguishable  in  all  essential  particulars  from  the  situation  con- 
fronting us  here.  In  iTidependent  Brewing  Co.  of  Pittsbwrgh^  4  B.  T. 

A.  870,  the  petitioner  was  allowed  to  deduct  a  contribution  made  to 

a  national  brewers'  association  which  maintained  offices  in  Washing- 
ton, D.  C.,  and  used  the  particular  contribution  in  question  to  conduct 

litigation  seeking  to  establish  the  unconstitutionality  of  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States. 

Cases  upholding  the  deductibility  of  contributions  to  trade  organi- 
zations organized  to  promote  the  interests  of  the  particular  trade  or 
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business  group  to  which  the  respective  petitioners  belonged  are  too 

numerous  to  cite.  The  "business"  of  this  petitioner  was  a  component 
element  of  the  administration  of  justice,  and  a  contribution  by  him 

to  an  organization  which  promotes  the  interest  of  this  "business"  by 
improving  the  administration  of  justice  should  likewise  be  deductible. 

It  is  impossible  to  perceive  any  reasons  of  public  policy  for  dis- 
allowing contributions  to  the  institute.  In  the  absence  of  some  such 

reason,  since  it  bears  a  proper  relationship  to  the  petitioner's  busi- 
ness, we  are  of  the  opinion,  in  view  of  all  the  facts  and  circumstances 

surrounding  it,  that  petitioner's  contribution  to  it  is  rJPflnp.HhlA 
Third  cmd  fourth  issues. — The  evidence  before  us  relating  to  peti- 

tioner's contributions  to  the  Civil  Liberties  Committee  and  the  Inter- 
national Committee  for  Political  Prisoners  is  altogether  insufficient 

to  enable  us  to  say  that  respondent  was  in  error  in  denying  the  de- 
duction. We  have  before  us  no  evidence  covering  the  purpose  and 

activity,  in  the  conjunctive,  of  either  organization.  These  are  mat- 
ters concerning  which  we  do  not  have  judicial  knowledge  and  in 

regard  to  which  we  are  required  to  limit  our  consideration  to  the 
evidence  properly  presented.  That  evidence  being  conspicuously 

inadequate  on  these  issues,  the  respondent's  determination  will  be 
sustained. 

Fifth  issu£. — Petitioner's  contribution  to  the  St.  Louis  League  of 
Women  Voters  is  deductible  as  a  contribution  to  a  corporation  organ- 

ized and  operated  exclusively  for  educational  purposes.  Charles  W. 
DaMinger^  20  B.  T.  A.  176,  181.  The  evidence  discloses  that  neither 

the  St.  Louis  league  nor  the  national  league,  with  which  it  was  affili- 
ated, had  any  provision  in  their  respective  constitutions  in  1939  for 

legislative  activity.  Such  appearances  as  the  St.  Louis  league  may 

have  made  before  legislative  bodies  (and  it  was  not  definitely  estab- 
lished that  any  were  made  in  the  tax  year  in  question)  did  not  con- 

stitute any  substantial  part  of  their  activity.  We  think  these  de- 
partures from  the  facts  shown  to  have  existed  in  Henriette  T,  Noyes, 

31  B.  T.  A.  121,  decisively  distinguish  this  case,  and  bring  it  within 
the  rule  of  the  Dahlinger  case,  supra. 

Sixth  issue. — Petitioner  claims  a  deduction  in  the  amount  of  $3.50 
sustained  as  a  result  of  his  having  paid  that  amount  to  the  St.  Louis 
Public  Library  as  damages  to  a  book  borrowed  by  him,  left  on 
a  bus,  and  later  returned  to  the  library  in  a  badly  damaged  condition 
by  an  unidentified  person.  The  damage  was  apparently  caused  by 
the  book  having  been  dropped  in  water.  The  deduction  is  claimed 
under  section  23  (e)  (3)  of  the  Internal  Revenue  Code,  which  allows 

a  deduction  for  loss  "of  property  not  connected  with  trade  or  busi- 
ness, if  the  loss  arises  from  fires,  storms,  shipwreck,  or  other  casualty." 

The  contract  between  petitioner  and  the  public  library  is  not  shown. 
We  may  assume  that  the  loan  of  the  book  was  a  bailment  for  the  ex- 
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elusive  benefit  of  the  bailee  and  that  petitioner  would  be  liable  to 
the  library  for  the  payment  of  damages  to  the  book  arising  from 

islight  negligence  on  his  part.  By  leaving  the  book  unguarded  in  a 
pubHc  conveyance  petitioner  was  guilty  of  negligence.  The  payment 
of  S3.50  to  the  library  was  apparently  in  satisfaction  of  such  damages. 
This  payment  was  made  to  the  owner  of  property  by  a  gratuitous 

bailee  for  damages  to  the  property  caused  by  the  bailee's  negligence. 
The  amount  thus  paid  is  not  a  loss  of  property  arising  from  casualty 
within  the  meaning  of  the  statute,  and  the  petitioner  is  not  entitled  to 
the  deduction  claimed. 
Reviewed  by  the  Court. 

Decision  xoill  he  entered  under  Rule  60. 

Opper,  /.,  concurring:  I  agree  that  on  the  first  point  this  pro- 
ceeding is  indistinguishable  from  the  Keehle  case,  which  I  see  no  com- 

pelHng  reason  for  overruling  now.  But  I  do  not  think  the  result  is 
otherwise  supportable.  Not  only  does  it  require  that  we  eliminate 

the  word  "calendar"  from  the  statute,  an  amendment  I  think  beyond 
our  province  under  the  familiar  rule  that  words  employed  in  legisla- 

tion are  not  lightly  to  be  taken  as  meaningless,  but  the  prevailing 
view  also  overlooks  what  seems  to  me  a  fairly  evident  purpose  in  the 
use  of  that  word,  that  is,  an  intention  to  make  it  consistent  with  the 
normal  taxable  year,  which,  especially  in  the  case  of  individuals,  is 
hkely  to  be  the  calendar  year.  See  Internal  Revenue  Code,  sec.  48. 
Thus,  a  taxpayer  who  comes  squarely  within  the  statutory  definition 

with  services  extending  over  "a  period  of"  exactly  "five  calendar 
years,"  for  example,  would  be  at  a  tax  disadvantage  compared  with 
another  whose  services  covering  a  period  of  similar  length  fell  into 
six  taxable  years  and  thus  permitted  allocation  to  each  of  the  years 

included  in  "such  period,"  or  a  division  of  the  compensation  into  six 
parts  instead  of  five. 
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Exhibit  132:  Revenue  Ruling  58-255 

Rev.  Rill.  58-255 

Amounts  expended  by  a  taxpayer  in  furtherance  of  a  campaign  to 
influence  the  adoption  or  defeat  of  legislation  are  not  deductible,  for 
Federal  income  tax  purposes,  as  ordinary  and  necessary  trade  or 
business  expenses  within  the  meaning  of  section  162  of  the  Internal 
Revenue  Code  of  1954. 

Reconsideration  has  been  given  to  the  acquiescence  by  the  Com- 
missioner in  the  decision  in  Luther  Ely  Smith  v.  Commissioner^  3 

T.  C.  696,  issue  2,  acquiescence,  C.  B.  1944,  26,  involving  the  deducti- 
bility, for  Federal  income  tax  purposes,  of  a  contribution  to  the  Mis- souri Institute  for  the  Administration  of  Justice. 

In  the  Smith  case,  supra,  the  taxpayer,  during  the  taxable  year 
involved,  contributed  funds  to  the  Missouri  Institute  for  the  Admin- 

istration of  Justice.  The  ultimate  purpose  of  such  organization  was 
to  procure  the  adoption  of  an  amendment  to  the  State  Constitution 
relating  to  the  selection  of  judges  which  might  be  of  some  benefit  to 
the  legal  profession  of  which  the  taxpayer  was  a  member.  To  this 
end,  the  Institute  initiated  and  carried  on  an  extensive  campaign,  con- 

sisting of  radio  broadcasts  and  the  circulation  of  printed  literature  to 
the  public,  urging  the  adoption  of  the  amendment.  The  expense  of 
the  campaign  was  defrayed  by  contributions  to  the  Institute,  a  part 
of  which  was  the  contribution  of  the  taxpayer.  The  Tax  Court  of 
the  United  States  held,  on  the  facts  presented,  that  the  amount  con- 

tributed by  the  taxpayer  was  deductible  as  an  ordinary  and  necessary^ 

I 



1821 

92 

business  expense  under  section  23(a)  (1)  (A)  of  the  Internal  Kevenue 
Code  of  1939,  now  section  162  of  the  Internal  Revenue  Code  of  1954. 

It  has  long  been  the  position  of  the  Internal  Revenue  Service  that 
amounts  expended  in  furtherance  of  an  attempt  to  promote  or  defeat 
legislation,  either  before  a  legislature  or  before  the  general  electorate, 
are  not  deductible,  for  Federal  income  tax  purposes,  as  ordinary  and 
necessary  business  expenses  within  the  meaning  of  section  162  of  the 
Internal  Revenue  Code  of  1954  or  corresponding  provisions  of  the 
1939  Code.  This  position  has  been  sustained  in  Textile  Mills  Securi- 

ties Corporation  v.  Commissioner,  314  U.  S.  326  (1941),  C.  B.  1941-2, 
200;  Svmset  Scavenger  Co..  Inc.  v.  Commissioner.,  84  F.  2d  453  (9th 
Cir.  1936)  ;  Revere  Racing  Association  v.  Scanlon,  232  F.  2d.  816  (1st 
Cir.  1956)  ;  Commarano  v.  U.  S.,  246  F.  2d.  751  (9th  Cir.  1957),  cert, 
granted  March  3,  1958 ;  and  F,  Strauss  &  Son,  Inc.  v.  Commissioner^ 
251  F.  2d.  724  (8th  Cir.  1958) .  ̂ 

Inasmuch  as  a  constitution  is  a  general  or  fundamental  law,  an  at- 
tempt to  influence  the  adoption  or  rejection  by  the  general  electorate 

of  ;i  constitutional  amendment  is  basically  an  attempt  to  promote  or 
defeat  le^slation.  Accordingly,  expenditures  to  promote  or  defeat  a 
constitutional  amendment  are  not  deductible  as  ordinary  and  neces- 

sary business  expenses  within  the  meaning  of  section  162  of  the  Code. 
In  view  of  the  foregoing,  the  prior  acquiescence  in  Luther  Ely 

Smith  V.  Commissioner,  3  T.  C.  696,  C.  B.  1944,  26,  has  been  withdrawn 
and  non-acquiescence  as  to  issue  2  and  acquiescence  as  to  the  remaining 
issues  has  been  substituted  therefor.     See  page  7. 

Tlie   Commissioner  does  NOT   xVCQUIESCE   in   the  following 
decisions : 

Taxpayer Docket  No. 
Report 

Volume 

Page 

Smith,  Luther  Ely  2L_'_I-^._.   -   
109631 3 

696 

''Acquiescence  published  In  C.  B.  1944-26,  In  the  Lssue  as  to  the  deductibility  of  petitioner's  contribution 
to  the  Missouri  Institute  for  the  Administration  of  Justice,  is  withdra»-n  and  nonaoquiescence  is  substituted 
therefor.  Acquiescence  in  the  issues  as  to  the  reporting  of  compensation  received  for  the  performance  of 
legal  services,  and  the  deductibility  of  petitioner's  contribution  to  the  St.  Louis  League  for  Women  Voters, remains  unchanged.    See  Rev.  Rul.  58-255.  page  91, 

I 
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Exhibit  :133:  Articles  19^3(o)-l  and  19.23(q)-l  of  Treasury 
Regulations  103 

U.  S.  TREASURY  DEPARTMENT 
BUREAU  OF  INTERNAL  REVENUE 

U.S.  Cdlice.  cxi.  \mernoL\  Te.veY\oe.. 

REGULATIONS  103 

RELATING  TO  THE 

INCOME  TAX 
UNDER  THE 

INTERNAL  REVENUE  CODE 

ARTICLES  19.23(o)-1    and  19.23(q)-1 

UNITED  STATES 

GOVERNMENT  PRINTING  OFFICE 

WASHINGTON  :  1940 

C>oby  gj 
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Sec.  19.23 (o)-1.  Contributions  or  gifts  by  individuals. — A  deduction 
is  allowable  under  section  23 (o)  only  with  respect  to  contributions 
or  gifts  which  are  actually  paid  during  the  taxable  year,  regardless 
of  wheii  pledged  and  regardless  of  the  method  of  accounting 

employe*!  by  the  taxpayer  in  keeping  his  books  and  records.  A  de- 
duction is  not  allowable,  however,  for  the  actual  payment  of  a  con- 

tribution or  gift  if  the  amount  of  such  payment  already  has  been 
deducted  on  the  accrual  basis  in  computing  net  income  for  any 
taxable  year  beginning  before  January  1,  1939.  A  contribution  or 
gift  to  a  domestic  organization  described  in  section  23 (o),  prior  to 

its  amendment,  and  (for  any  taxable  year  beginning  after  Decem- 
ber 31,  1939)  to  an  organization  described  in  section  23  (o),  as 

amended,  is  deductible  even  though  some  portion  of  the  funds  of 

such  organization  is  or  may  be  used  in  foreign  countries  for  char- 
itable and  educational  purposes.  This  section  does  not  apply  to 

contributions  or  gifts  by  estates  and  trusts  (see  section  162). 
A  contribution  or  gift  to  the  United  States,  any  State,  Territory, 

or  any  political  subdivision  thereof,  or  the  District  of  Columbia,  or 

(for  any  taxable  year  beginning  after  December  31,  1939)  any  pos- 
session of  the  United  States,  exclusively  for  public  purposes,  is 

deductible. 

No  deduction  is  allowed  in  computing  the  net  income  of  a  common 

trust  fund  or  a  partnership  for  contributions  or  gifts  made  to  organ- 
izations described  in  section  23 (o).  (See  sections  1G9  and  183.)  How- 

ever, a  partner's  proportionate  share  of  contributions  or  gifts  ac- 
tually paid  by  a  partnership  during  its  taxable  year  to  such 

organizations  may  be  allowed  as  a  deduction  in  his  individual  per- 
sonal return  for  his  taxable  year  with  or  within  which  the  taxable 

year  of  the  partnership  ends,  to  an  amount  which,  when  added  to  the 
amount  of  contributions  made  by  the  partner  individually  and 
claimed  as  a  deduction,  is  not  in  excess  of  15  percent  of  his  net 
income  computed  without  the  benefit  of  the  deduction  for  contribu- 

tions. In  the  case  of  a  nonresident  alien  individual  or  a  citizen  of 

the  United  States  entitled  to  the  benefits  of  section  251,  see  sections 
213(c)  and  251.  For  contributions  or  gifts  by  corporations,  see 
section  19.23  (q)-l. 

"Whether  a  husband  and  wife  make  a  joint  return  or  separate 
returns,  the  15  percent  limitation  on  the  deduction  for  contributions 

or  gifts  is  based  on  the  separate  net  income  (computed  without  re- 
gard to  such  contributions  or  gifts)  of  the  spouse  making  the  contri- 

butions or  gifts.     (See  section  19.51-1.) 
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A  donation  made  by  an  individual  to  an  organization  other  than 
one  referred  to  in  section  23  (o)  which  bears  a  direct  relationship  to 
his  business  and  is  made  with  a  reasonable  expectation  of  a  financial 

return  commensurate  with  the  amount  of  the  donation  may  consti- 
tute an  allowable  deduction  as  business  expense.  ^ 

Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or 

defeat  of  legislation,  the  exploitation  of  propaganda,  including  ad- 
vertising other  than  trade  advertising,  and  contributions  for  cam- 

paign expenses,  are  not  deductible  from  gross  income.  -* 
If  the  contribution  or  gift  is  other  than  money,  the  basis  for  cal- 

culation of  the  amount  thereof  shall  be  the  fair  market  value  of  the 

property  at  the  time  of  the  contribution  or  gift. 
In  connection  with  claims  for  deductions  under  section  23  (o), 

there  shall  be  stated  in  returns  of  income  the  name  and  address  of 

each  organization  to  which  a  contribution  or  gift  was  made  and  the 

amount  and  the  approximate  date  of  the  actual  payment  of  the  con- 
tribution or  gift  in  each  case.  Claims  for  deductions  under  section 

23  (o)  must  be  substantiated,  when  required  by  the  Commissioner, 
by  a  statement  from  the  organization,  to  which  the  contribution  or 
gift  was  made  showing  whether  the  organization  is  a  domestic  or- 

ganization, the  name  and  address  of  the  contributor  or  donor,  the 

amount  of  the  contribution  or  gift  and  the  date  of  the  actual  pay- 
ment thereof,  and  by  such  other  information  as  the  Commissioner 

may  deem  necessary.* 
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Sec.  19.23  (q)-l.  Contributions  or  gifts  by  corporations. — A  corpora- 
tion may  deduct  from  its  gross  income,  for  taxable  yp^rs  beginning 

after  December  31,  1938,  and  before  January  1,  1940,  contributions 
or  gifts  to  organizations  described  in  section  23  (q),  prior  to  its 
amendment,  and  for  taxable  years  beginning  after  December  31, 
1939,  contributions  or  gifts  to  organizations  described  in  section 

23  (q),  as  amended.  Such  deduction  shall,  to  the  extent  pro\'ided 
by  that  section,  be  allowed  only  for  the  taxable  year  in  which  such 
contributions  or  gifts  are  actually  paid,  regardless  of  when  pledged 

and  regardless  of  the  method  of  accounting  employed  by  the  cor- 
poration in  keeping  its  books  and  records.  As  to  charitable  contri- 

butions by  corporations  not  deductible  under  section  23(a),  see  section 

19.23 (a) -13.  Sums  of  money  expended  for  lobbying  purposes,  the 
promotion  or  defeat  of  legislation,  the  exploitation  of  propaganda 
including  advertising  other  than  trade  advertising,  and  contributions 
for  campaign  expenses  are  not  deductible  from  gross  income. 

The  provisions  of  the  last  paragraph  of  section  19.23  (o)-l,  relating 
to  (1)  the  statement  in  returns  of  the  name  and  address  of  each 
organization  to  which  a  contribution  or  gift  was  made  and  the  amount 
and  the  approximate  date  of  the  actual  payment  of  the  contribution 
or  gift,  (2)  the  substantiation  of  the  claims  for  deductions  when 
required  by  the  Commissioner,  and  (3)  the  basis  for  calculation 
of  the  amount  of  a  contribution  or  gift  which  is  other  than  money, 
are  equally  applicable  to  claims  for  deductions  of  contributions  or 
gifts  by  corporations  under  section  23  (q). 

n 

3 
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Exhibit  134:  Articles  29^(o)-l  and  29.23(q)-l  of  Treasury 
Regulations  111 
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Seo.  29.23  (o) -1.  CoNTRrBUTiONS  OR  Guts  by  Individuals. — A  deduc- 
tion is  allowable  under  section  23  (o)  only  with  respect  to  contributions 

or  gifts  which  are  actually  paid  during  the  taxable  year,  regardless 
of  when  pledged  and  regardless  of  the  method  of  accounting 

employed  by  the  taxpayer  in  keeping  his  books  and  records.  A  de- 
duction is  not  allowable,  however,  for  the  actual  payment  of  a  con- 

tribution or  gift  if  the  amount  of  such  payment  already  has  been 
deducted  on  the  accrual  basis  in  computing  net  income  for  any 
taxable  year  beginning  before  January  1,  1938.  A  contribution  or 
gift  to  an  organization  described  in  section  23 (o)  is  deductible  even 
though  some  portion  of  the  funds  of  such  organization  is  or  may  be 
used  in  foreign  countries  for  charitable  and  educational  purposes. 
This  section  does  not  apply  to  contributions  or  gifts  by  estates  and 

trusts  (see  section  162).  For  computation  of  deductions  for  chari- 
table contributions  where  the  taxpayer  also  has  an  allowable  deduction 

for  medical  expenses,  see  section  29.23 (x)-l. 
A  contribution  or  gift  to  the  United  States,  any  State,  Territory, 

or  any  political  subdivision  thereof,  or  the  District  of  Columbia,  or 
any  possession  of  the  United  States,  exclusively  for  public  purposes,  is 
deductible. 

No  deduction  is  allowed  in  computing  the  net  income  of  a  common 

trust  fund  or  a  partnership  for  contributions  or  gifts  made  to  organ- 
izations described  in  section  23(o).  (See  sections  169  and  183.)  How- 

ever, a  partners  proportionate  share  of  contributions  or  gifts  ac- 
tually paid  by  a  partnership  during  its  taxable  year  to  such 

organizations  may  be  allowed  as  a  deduction  in  his  individual  per- 
sonal return  for  his  taxable  year  with  or  within  which  the  taxable 

year  of  the  partnership  ends,  to  an  amount  which,  when  added  to  the 
amount  of  contributions  made  by  the  partner  individually  and 
claimed  as  a  deduction,  is  not  in  excess  of  15  percent  of  his  net 

income  computed  without  the  benefit  of  the  deduction  for  contribu- 
tions. In  the  case  of  a  nonresident  alien  individual  or  a  citizen  of 

the  United  States  entitled  to  the  benefits  of  section  251,  see  sections 
213(c)  and  251.  For  contributions  or  gifts  by  corporations,  see 
section  29.23 (q)-l. 

In  the  case  of  a  husband  and  wife  making  a  joint  return,  the  deduc- 
tion for  contributions  or  gifts  is  the  aggregate  of  such  contributions 

or  gifts  made  by  the  spouses,  and  is  limited  to  15  percent  of  the  aggre- 
gate net  income  of  the  spouses  (computed  without  regard  to  such  con- 

tributions or  gifts)  as  shown  by  the  joint  return. 
A  donation  made  by  an  individual  to  an  organization  other  than 

one  referred  to  in  section  23  (o)  which  bears  a  direct  relationship  to 
his  business  and  is  made  with  a  reasonable  expectation  of  a  financial 

return  commensurate  with  the  amount  of  the  donation  may  consti- 
tute an  allowable  deduction  as  business  expense. 

Sums  of  money  expended  for  lobbying  purposes,  the  promotion  or 

defeat  of  legislation,  the  exploitation  of  propaganda,  including  ad- 
vertising other  than  trade  advertising,  and  contributions  for  cam- 

paign expenses,  are  not  deductible  from  gross  income. 

If  the  contribution  or  gift  is  other  than  money,  the  basis  for  cal- 
culation of  the  amount  thereof  shall  be  the  fair  market  value  of  the 

property  at  the  time  of  the  contribution  or  gift. 
In  connection  with  claims  for  deductions  under  section  23  (o), 

there  shall  be  stated  in  returns  of  income  the  name  and  address  of 

each  organization  to  which  a  contribution  or  gift  was  made  and  the 

amount  and  the  approximate  date  of  the  actual  payment  of  the  con- 
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tribution  or  gift  in  each  case.  Claims  for  deductions  under  section 

23  (o)  must  be  substantiated,  when  required  by  the  Commissioner, 
by  a  statement  from  the  organization  to  which  the  contribution  or 

gift  was  made  showing  whether  the  organization  is  a  domestic  or- 
ganization, the  name  and  address  of  the  contributor  or  donor,  the 

amount  of  the  contribution  or  gift  and  the  date  of  the  actual  pay- 
ment thereof,  and  by  such  other  information  as  the  Commissioner 

may  deem  necessary. 

Seo.  29.23  (q)-l.  Contributions  or  Gitts  by  Corporations. — A  cor- 
poration may  deduct  from  its  gross  income  contributions  or  gifts  to 

organizations  described  in  section  23(q)  (see  section  29.22(b)  (4)-l 
for  definition  of  "political  subdivision").  Where  payment  is  made 
in  a  taxable  year  beginning  prior  to  the  first  taxable  year  beginning 
after  the  date  of  the  cessation  of  hostilities  in  the  present  war,  as 
proclaimed  by  the  President,  the  charitable  deduction  prescribed  is 
allowable  to  corporations  even  though  the  gifts  or  contributions  are 
used  outside  of  the  United  States  or  its  possessions.  Such  deduction 
shall,  to  the  extent  provided  by  that  section,  be  allowed  only  for  the 

taxable  year  in  which  such  contributions  or  gifts  are  actually  paid,  re- 
gardless of  when  pledged  and  regardless  of  the  method  of  accounting 

employed  by  the  corporation  in  keeping  its  books  and  records.  As  to 
charitable  contributions  by  corporations  not  deductible  under  section 

23  ( a ) ,  see  section  29.23  ( a )  -13.  Sums  of  money  expended  for  lobbying 
purposes,  the  promotion  or  defeat  of  legislation,  the  exploitation  of 
propaganda,  including  advertising  other  than  trade  advertising,  and 
contributions  for  campaign  expenses  are  not  deductible  from  gross 
income. 

The  provisions  of  the  last  paragi'aph  of  section  29.23  (o)-l,  relating 
to  (1)  the  statement  in  returns  of  the  name  and  address  of  each 
organization  to  which  a  contribution  or  gift  was  made  and  the  amount 
and  the  approximate  date  of  the  actual  payment  of  the  contribution 
or  gift,  (2)  the  substantiation  of  the  claims  for  deductions  when 
required  by  the  Commissioner,  and  (3)  the  basis  for  calculation  of 

the  amount  of  a  contribution  or  gift  which  is  other  than  money,  are 
equally  applicable  to  claims  for  deductions  of  contributions  or  gifts 
by  corporations  under  section  23  (q). 
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Exhibit  135:  Addressograph-Multigraph  Co,  v.  Commissioner, 
4.  T.C.M.  147  (February  5,  1945)  ̂ 

Cited4TCM  |47 
Addressograph-Multigraph  Corp.  ei  al 

[CCH  Dec.  14,387  (M)l  Addressograph-Multigraph  Corporation  et>al.,'  v.  Commis- sioner. 

Docket  Nos.  108181-108187,  111395.     Entered  February  5,  1945. 
(1)  Basis  for  depreciation:  Cost:  Liabilities  of  subsidiaries  of  acquired  corporation. — 

Where  a  taxpayer  purchases  assets  of  a  corporation  which  include  stock  of  subsidiaries, 
only  the  liabilities  of  the  vendor  may  be  taken  into  accovmt  in  computing  cost  of  the  assets 
to  the  taxpayer  for  purposes  of  depreciation. 

(2)  Basis  for  depreciation:  Cost  of  assets:  Legal  fees. — Where  legal  services  relate 
to  the  acquisition  of  the  assets  of  another  corporation,  fees  paid  therefor  are  capital 
expenditures,  and  enter  into  the  cost  of  the  assets, 

(3)  Basis  for  depreciation:  Cost  of  assets:  Book  value  of  stock  of  acquired  sub- 

sidiaries.— Taxpayer  did  not  purchase  assets  of  a  corporation's  subsidiaries  even  though 
they  were  shown  on  a  balance  sheet  used  in  the  transaction,  inasmuch  as  taxpayer  was 
primarily  interested  in  securing  a  new  lithographing  process,  and  to  do  so,  it  was  required 
to  purchase  the  parent  corporation,  with  its  assets.  The  book  value  of  the  stock  of  the 
subsidiaries  was  $2,620,138.52,  and  this  amount  was  allocable  to  such  stock, 

(4)  Basis  for  depreciation:  Cost  of  assets:  Reserves  of  acquired  corporations. — 
Where  officers  of  an  acquiring  corporation  purchase  another  corporation  on  the  basis  of 
balance  sheets,  giving  full  effect  to  the  values  shown  thereon,  the  fact  that  subsequent 
developments  indicate  that  the  reserves  shown  on  the  balance  sheet  were  insufficient  will 
not  be  taken  into  account. 

(5)  Basis  for  depreciation:  Cost  of  assets:  Allocation  of  cost  to  patents. — The  cost 
of  patents  of  an  acquired  corporation  is  increasable  or  decreasable  with  corresponding 
allocations  to  intangible  assets.  In  evaluating  good  will  and  other  intangibles  by  the 
capitalization  of  earnings  method,  it  is  essential  that  the  period  selected  be  representative 
of  the  earning  ability  of  the  business  enterprise  involved,  and  that  it  fairly  reflect  probable 
future  earnings. 

(6)  Nondeductible  items:  Patent:  Capital  asset  v.  expense. — ^Taxpayer  entered  into 
contract  with  an  inventor,  under  which  taxpayer  acquired  ten  patents.  The  inventor  was 
paid  approximately  $100,000  at  the  rate  of  $20,000  per  year.     Taxpayer  treated  the  first 

'Proceedings  of  the  following  petitioners  are  consolidated  herewith:  Addressograph  Com- 
pany, Addressograph-Multigraph  Corporation;  Multigraph  Company,  Addressograph-Multigraph 

Corporation;  Speedaumat  Manufacturing  Company,  Addressograph-Multigraph  Corporation;  Ad- 
dressograph-Multigraph Corporation,  Transferee-Addressograph  Company;  Addres.sograph-Multl- 

graph  Corporation,  Transferee-Multigraph  Company:  and  Addressograph-Multigraph  Corporation. 
Transferee-Speedaumat  Mfg.  Co. 

Tax  Court  Service  Dec.  1 4,387 (M) 

^Case  interprets  article  29.23  of  Regulations  111. 
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$20,000  payment  as  a  capital  expenditure  in  1935  and  amortized  it  The  remaining  pay- 
ments were  treated  as  ordinary  and  necessary  business  expenses  in  the  years  paid.  Upon 

the  facts,  it  is  held  that  $100,000  represented  the  cost  of  the  ten  patents.  Deductions 
allowed  as  ordinary  and  necessary  business  expenses  were  disallowed  and  the  aggregate 
amount  was  amortizable. 

(7)  Amortization  of  patents:  Amortization  "not  allowed". — Upon  the  facts,  it  is  held 
that  taxpayer  failed  to  show  that  the  deductions  for  amortization  of  patents  claimed  for 
the  years  1929  to  1933  were  disallowed. 

(8)  Deductions:  Depreciation:  Failure  to  allocate  among  affiliated  companies. — 
Where  evidence  does  not  show  the  proportion  of  patent  cost  amortized  or  deducted  as 
expense,  or  how  such  cost  was  allocated  among  several  affiliated  taxpayers  filing  a  con- 

solidated return,  no  part  of  the  payments  made  during  thosi  years  may  be  deducted  in 
the  ensuing  taxable  years. 

(9)  Deductions:  Depreciation:  Cost  of  patent  infringen.ent.and  interference  suits. — 
Where  expenditures  in  connection  with  infringement  suits  were  incurred  in  defending  the 
suits,  and  there  was  no  evidence  indicating  that  such  suits  had  anything  to  do  with  the 
acquisition  of  capital  assets,  the  amounts  so  expended  are  ordinary  and  necessary  business 
expenses. 

(10)  Deductions:  Depreciation:  Failure  to  amortize  cost  of  patents. — Where  a  tax- 
payer was  inconsistent  in  its  treatment  of  costs  of  patents,  first  charging  them  to  expense, 

then  deferring  costs,  then  again  charging  them  off  as  ordinary  and  necessary  expenses, 
the  taxpayer  cannot  recompute  such  expenses  over  the  years  from  the  inception,  at 
least  for  years  not  before  the  Tax  Court.  As  to  the  taxable  year,  the  Tax  Court  holds 
as  fact  that  the  aggregate  amount  determined  as  capital  expenditures  is  $265,000,  and 
allocates  them  among  the  taxpayers  v^dth  amoimts  previously  allowed  as  ordinary  and 
necessary  business  expenses  proportionately  reduced. 

(11)  Nondeductible  items:  Expenses:  Cost  of  moving. — Amovmts  expended  in 
moving  a  plant  are  capitalizable  but  cannot  be  amortized  except  in  the  case  of  expenses 
arising  out  of  an  item  having  "useful  life." 

(12)  Deductions:  Loss  on  guaranty  of  stock  dividends. — If  payments  made  by  a 
guarantor  are  part  of  a  consideration  paid  for  common  stock,  they  are  capital  expenditures 
rather  than  losses  or  ordinary  and  necessary  business  expenses,  and  are  not  deductible. 

(13)  Nondeductible  items:  Legal  fees  arising  out  of  merger. — A  loss  deduction  is 
not  allowable  for  legal  fees  arising  out  of  services  rendered  in  connection  with  a  merger 
or  consolidation. 

(14)  Deductions:  Losses:  Enterprise  abandoned. — Where  services  were  rendered  at 
least  seven  years  prior  to  the  hearing  vidth  no  reorganization  eventuating  up  to  that  time, 
and  a  resolution  of  the  corporation  states  that  it  is  inadvisable  to  proceed  with  the  con- 

templated financing,  it  is  reasonable  to  assume  that  the  reorganization  had  been  abandoned, 
and  the  deduction  is  allowable. 

(15)  Deductions:  Expenses:  Amounts  actually  expended  as  additional  compensation 
to  employees. — Where  no  obligation  is  imposed  upon  an  employer  to  make  extra  payments 
to  his  employees,  because  the  payments  are  unknowable,  the  basis  for  a  deductible  accrual 
has  not  been  laid,  and  only  amounts  actually  paid  are  deductible.    

(16)  Deductions:  Expenses:  Contributions  to  National  Association  of  Manufacturers. 
— Where  the  purpose  of  a  campaign  of  the  National  Industrial  Information  Committee 
of  the  National  Association  of  Manufacturers  to  which  taxpayer  contributed  was  to 
correct  unsympathetic  public  opinion,  resulting  from  attacks  upon  industry  because  of 
unemployment  during  the  depression,  against  a  group  to  which  taxpayer  belongs,  the 
claimed  deductions  are  allowable  as  ordinary  and  necessary  business  expenses. 

(17)  Determination  of  gain  or  loss:  Exchange  of  merchandise  for  stock  of  corpora- 
tion.— Where  a  corporation  has  no  assets  and  no  outstanding  stock  prior  to  an  exchange 

for  Its  stock,  the  value  of  such  stock  issued  in  exchange  for  assets  (merchandise)  is  best 
measured  by  the  value  of  the  assets  received. 

08)  Recognition  of  gain  or  loss:  Transfer  to  corporation  controlled  by  transferor. 
— Where  taxpayer  failed  to  prove  title  to  property  transferred  to  a  corporation,  or  the 
amoiint  of  such  property  transferred,  the  Tax  Court  cannot  find  that  the  stock  interest 
acqiured  was  substantially  in  proportion  to  the  interest  in  the  property  of  the  corporation 
pnor  to  the  exchange,  and  Sec.  112  (b)  (5)  of  the  Internal  Revenue  Code  cannot  be  applied. 

P^l  Corporation  dividends  paid  credit:  Refinancing.— Dividends  paid  credit  is  allowed 
by  the  Tax  Court  on  first  loan,  even  though  taxpayer  had  two  different  creditors  due  to refinancmg. 

Dec.  14,387(M)         Copyright  1945,  Commerce  Clearing  House.  Inc. 
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(20)  Corporation  dividends  paid  credit:  Distributions  in  Hquidation:  Deficit  at  dat
e 

of  liquidatioii—Additional  credit  under  Sec  2?  (f),  Act  of  1936  .is  disaUowed  whe
re 

taxpayer  had  a  deficit  in  its  accumulated  earnings  and  profits  at  the  time  it  was  
Lquidated. 

— CCH. 

Leo  H  Hoffman,  Esq.,  120  Wall  St.,  New  York,  N.  Y.,  for  the  petitioners.  L
aurence 

H.  Bloomenthal.  Esq..  and  W.  W.  Kerr,  Esq.,  for  the  respondenL 

Memorandvmi  Findings  of  Fact  and  Opinion 

Mellott,  Judge: 

Cited4TCM  181 

Addressograph-Multigraph  Corp.  et  al. 

Issue  VIII 

Did  the  Commissioner  err  in  refusing  to 
allow  deductions  of  amounts  paid  by  A-MC 
in  1938  and  1939  to  the  National  Industrial 
Information  Committee  of  the  National 
Association  of  Manufacturers? 

Findings   of   Fact 

A-MC  paid  $1,500  In  1938  and  $750  In  1939  to 
the  National  Industrial  Information  Committee 
of  the  National  Association  of •  Manufacturers 
and  deducted  these  amounts  on  Its  income  tax 
returns  for  1933  and  1939. 
The  Commissioner  disallowed  the  deductions 

on  the  ground  that  the  amounts  so  paid  con- 
stituted a  contribution  to  an  organization  which 

Is  carrying  on  propaganda  or  otherwise  attempt- 
ing to  influence  legislation  within  the  meaning 

of  section  23  (q)  of  the  Internal  Revenue  Code. 
The  payments  of  $1,500  in  1938  and  $750  In 

1939  are  substantially  less  than  5  percent  of  the 
net  income  of  A-MC  for  each  of  these  years. 

The  certificate  of  incorporation  of  the  National 
Association  of  Manufacturers,  provides,  inter 
alia: 

"The  general  objects  and  purposes  for  which 
the  said  corporation  Is  formed  are  the  promotion 
of  the  industrial  Interests  of  the  United  States, 
the  fostering  of  the  domestic  and  foreign  com- 

merce of  the  United  States,  the  betterment  of 
the  relations  between  employer  and  employee. 
the  protection  of  the  individual  liberty  and  rights 
of  employer  and  employee,  the  education  of  the 
public  In  the  principles  of  Individual  liberty  and 

Tax  Court  Service  Dec.  14,387(M) 
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Addressograph-Multigraph  Corp.  et  al. 

ownership  of  property,  the  support  of  legislation 
In  furtherance  of  those  principles  and  opposition 
to  legislation  in  derogation  thereof, 

"The  particular  objects  and  purposes  of  said 
corporation  are  to  establish  and  maintain  a 
mutual  and  co-operative  organization  of  Ameri- 

can manufacturers  in  the  United  States  for  the 
fostering  of  their  trade,  business  and  financial 
Interests,  to  reform  abuses  relative  thereto,  to 
secure  freedom  from  unlawful  and  unjust  exac- 

tions, to  diffuse  accurate  and  reliable  information 
as  to  the  standing  of  merchants  and  other  mat- 

ters, to  procure  uniformity  and  certainty  in  the 
customs  and  usages  pertaining  to  the  trade,  busi- 

ness and  financial  interests  of  the  members  cf 
said  corporation,  to  settle  differences  between  its 
members,  to  promote  a  more  enlarged  and 
friendly  intercourse  between  the  manufacturers 
of  the  United  States,  and  to  do  all  things  nece;;- 
sary  to  carry  out  the  aforesaid  purposes  for  the 
mutual  benefit  suid  protection  of  its  members, 
under  and  subject  to  such  regulations,  condi- 

tions and  limitations  as  may  be  prescribed  by 
the  By-Laws. •  •  •  •  • 

"The  corporation  is  not  organized  for  pecimlary 
profit,  and  shall  not  make  or  declare  dividends." 

In  1938  the  National  Association  of  Manufac- 
turers submitted  evidence  to  the  Commissioner 

of  Internal  Revenue  in  support  of  its  claim  to 
exemption  from  filing  Federal  income  tax  re- 

turns. Among  the  evidence  was  an  aflidavlt  con- 
cerning the  activities  of  the  association  which 

reads,  In  part,  as  follows : 
"In  general  ♦  *  •  it  may  be  said  that  the  As- 

sociation in  all  Its  activities  is  devoted  to  the 
promotion  of  the  industrial  interests  Oj!  the 
country,  the  fostering  of  domestic  and  foreign 
commerce,  improvement  of  relations  between 
employers  and  employees,  public  education  as  to 
the  principles  and  functions  of  Industry,  and 
expressions  of  attitude  with  respect  to  legisla- 

tion or  other  public  policies  or  actions  of  direct 
Interest  to  Industry." 
The  National  Industrial  Information  Conmlt- 

tee,  sponsored  by  the  National  Association  of 
Manufacturers,  solicited  the  financial  support  of 
A-MC  for  a  public  information  program  entitled 
"Re-Selling  THE  AMERICAN  WAY  to  America". 
This  program  had  Its  Inception  In  attacks  upon 
industry  because  of  the  widespread  distress  and 
unemployment  during  the  depression.  It  pro- 

vided for  the  dissemination  of  Information  by 
radio,  motion  pictures,  booklets,  outdoor  adver- 

tisements, newspapers  and  speakers  concerning 
the  American  free  enterprise  system — its  con- 

tribution to  the  building  and  the  preservation  of 
a  democratic  society  and  Its  promise  for  the 
future— and  the  need  for  "the  preservation  of 
the  industrial  system  as  a  way  of  life,  a  way  of 
both  making  a  Uvlng  and  Improving  the  standard 
of  that  living."  The  purpose  of  the  program 
was  -to  regain  full  public  regard  for  Industry." 

Opinion 

Petitioner  claims  the  right  to  deduct  the 
amounts  paid  to  the  committee  under  the 
provisions  of  section  23(a)(1)  or  23(q) I.   R.   C. 

This  tribunal  and  the  courts  have  hereto- 
fore allowed,  as  ordinary  and  necessary 

business  expense,  amounts  contributed  by 

Dec.  14,387(M)         Copyright  1945,  Commerce  Clearing  House,  Inc. 

railroads  to  an  association  conducting  a 
campaign  to  create  favorable  public  opinion. 
Texas  &  Pacific  Ry.  Co.  v.  United  States, 
52  Fed.  (2d)  1040  [1931  CCH  119587],  affd. 
on  another  issue  286  U.  S.  285  [3  ustc 
IF  936] ;  Los  Angeles  &  Salt  Lake  R.  R.  Co., 
18  B.  T.  A.  168  [Dec.  5620];  Kansas  City 
Southern  Ry.  Co.  et  al.,  22  B.  T.  A.  949 
[Dec.  6833],  affd.  75  Fed.  (2d)  786  [35-1 
USTC  IF 91 51];  Norfolk  Southern  Ry.  Co.,  22 

B.  T.  A.  302  [Dec.  6717],  revs'd.  on  another 
point  63  Fed.  (2d)  304  ri933  CCH  IF  9103], 
certiorari  denied  290  U.  S.  672;  Missouri 
Pacific  R.  Co.,  22  B.  T.  A.  267  [Dec.  6719]. 
In  the  cited  cases  the  association,  a  volun- 

tary organization,  prior  to  World  War  I, 
had  adopted  a  plan  for  correcting  unsympa- 

thetic public  opinion  which  was  believed 
to  impair  the  credit  of  railroads.  After  the 
war,  the  association  renewed  its  plan  for 
presenting  the  cause  of  railroads  to  the 

public  by  means  of  a  nation-wide  advertis- 

ing campaign.  Each  of  the  railroad's  was allowed  to  deduct  the  amount  contributed 
as  an  ordinary  and  necessary  business 

expense. 
The  purpose  of  the  campaign  of  the  com- 

mittee to  which  petitioner  contributed  was 
to  correct  unsympathetic  public  opinion 
against  manufacturers  resulting  from  attacks 
upon  industry  because  of  unemployment 
during  the  depression.  On  the  authority  of 
the  cited  cases,  we  hold  that  respondent 
should  have  allowed  the  deductions  claimed 
as  ordinary  and  necessary  business  expenses. 
It  is  unnecessary  to  determine  whether  they 
may  be  allowed  under  section  23(q),  supra. 
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claimed  were  not  ordinary  and  necessary 

expenses  of  business. 
Action  dismissed. 

REVERE  RACING  ASSOCIATION, 
Inc.,  Pl^ntiff, 

V. 

Thomas  E.  SCANLON,  District  Director 
of  Internal  Revenue,  Defendant 

Civ.  A-  54-96. 

United  States  District  Court 
D.  Massachusetts. 

Oct.  25,  1955. 

Action  for  income  tax  refund  based 

on  disallowance  of  deductions  for  expen- 
ditures made  to  persuade  voters  to 

decide  favorably  to  taxpayer  on  question 
whether  pari  mutuel  betting  should  be 
permitted.  The  District  Court  for  the 
District  of  Massachusetts,  Sweem^, 
Chief  Judge,  held  that  the   deductions 

1.  Internal  Revenue  ©=>7 
In  determining  whether  expendi- 

tures made  to  persuade  voters  to  vote 

favorably  on  permitting  pari  mutuel  bet- 
ting was  within  treasury  regulation  de- 

nying deduction  for  sums  spent  on  lob- 
bying, federal  court  was  not  limited  to 

narrow  interpretation  or  definition  of 

"lobbying"  in  state  statute  as  involving 

appearance  of  paid  "legislative  counsel" 
or  "legislative  agent"  before  a  public 
hearing  of  general  court  or  to  promote 
opposed  legislation.  26  U.S.C.A.  (I.R.C. 
1939)  §  23(a)  (1)  (A);  G.L.  (Ter.Ed.) 
Mass.  c.  3,  §  39. 

2.  Internal  Revenue  G=>558 

Taxpayer's  expenditures  in  form  of 
office  rentals,  advertising,  legal  fees  and 
salaries    to    persuade    voters    to    decide 

favorably  to  taxpayer  on  whether  pari 
mutuel   betting  on   licensed  dog  racing 

should  be  permitted,  were  not  deducti- 

ble for  income  tax  purposes  as  "ordinary 
and    necessary    business    expense."      26 
U.S.C.A.  (I.R.C.1939)  §  23(a)  (1)  (A). 

See    publication    Words    and    Phrases, 
for  other  judicial  constructions  and  defi- 

nitions of  "Ordinary  and  Necessary  Busi- 

ness  Expense". 

3.  Internal  Revenue  <&=»558 
In  determining  whether  expendi- 

tures are  deductible  for  income  tax  pur- 
poses as  ordinary  and  necessary  business 

expense,  words  "ordinary"  and  "neces- 
sary" are  to  be  given  their  reasonable 

and  practicable  meaning.  26  U.S.C-A. 
(I.R.C.1939)  §  23(a)  (1)  (A);  G.L. 
(Ter.Ed.)  Mass.  c.  3,  §  39. 

Louis  L.  Lobel,  Boston,  Mass.,  for 

plaintiff. 
Anthony  Julian,  U.  S.  Atty.,  Arthur  I. 

Weinberg,  Asst.  U.  S.  Atty.,  Boston, 

Mass.,  for  defendant. 

iCase  interprets  article  29.23  of  Regulations  111. 
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SWEENEY,  Chief  Judge. 

The  plaintiff  in  the  above  entitled  ac- 
tion is  seeking  a  tax  refund  in  the  amount 

of  Eleven  Thousand  Five  Hundred  Twen- 

ty-Four Dollars  and  Sixty-Two  Cents 

($11,524.62).  All  the  facts  have  been 
stipulated. 

Findings  of  Fact 

During  the  taxable  year  ending  April 
30,  1951,  the  plaintiff  expended  the  sum 

of  Twenty-Three  Thousand  One  Hun- 
dred Forty-Eight  Dollars  and  Fifty-One 

Cents  ($23,148.51)  to  persuade  the  vot- 
ers of  Suffolk  County  to  react  favorably 

to  the  question  whether  pari-mutucl  bet- 
ting on  licensed  dog  racing  should  be 

permitted.  These  expenditures  took  the 
form  of  office  rentals,  advertising,  legal 
fees,  and  salaries.  The  plaintiff  deducted 
these  expenses  in  computing  his  income 
tax  liability.  The  defendant  Director  of 
Internal  Revenue  disallowed  the  expens- 

es in  question  and  asserted  a  deficiency. 
This  the  plaintiff  paid. 

The  questions  presented  are  two — first 
whether  the  deduction  is  specifically  dis- 

allowed under  Treasury  Regulation  111, 
Sec.  29.23  (q)-l,  and  secondly,  if  not,  does 
the  deduction  nevertheless  qualify  under 
Section  23(a)  (1)  (A)  of  the  Internal 
Revenue  Code  of  1939,  26  U.S.C.A.  §  23 
(a)  (1)  (A). 

The  Treasury  regulation  specifically 
denies  a  deduction  for  sums  spent  on 

(1)  lobbying,  (2)  the  promotion  or  de- 
feat of  legislation,  (3)  the  exploitation  of 

propaganda,  including  non-trade  adver- 
tising, and  (4)  contributions  for  cam- 

paign expenses.  Clearly,  the  deduction 
in  question  does  not  run  afoul  of  the  lat- 

ter two  prohibitions.  The  question  is 
raised,  however,  as  to  whether  the  plain- 

tiff's activities  constituted  lobbying  or 
the  influencing  of  legislation. 

[1]  While  Section  39,  Chapter  3,  of 
the  General  Laws  of  the  Commonwealth 
of  Massachusetts  defines  lobbying  as  the 

appearance  of  a  paid  "legislative  coun- 
sel" before  a  public  hearing  of  the  Gen- 
eral Court,  or  the  engagement  of  a  paid 

"legislative  agent"  to  promote  or  oppose 
legislation,  we  are  not  limited  to  this  nar- 

row interpretation  or  definition.  In  this 
case,  the  lobbying  of  course  was  not  be- 

fore a  legislature,  but  nevertheless  it 
was  for  the  purpose  of  seeking  the  favor 
of  the  voters  for  dog  track  racing. 

[2,3]  Even  if  the  activities  of  the 
plaintiff  did  not  come  within  Treasury 
Regulation  111,  Sec.  29.23 (q)-l,  I  think 
that  they  cannot  properly  be  classified 
as  proper  business  deductions  under  Sec- 

tion 23(a)  (1)  (A)  of  the  Internal  Reve- 
nue Code  of  1939.  The  monies  expended 

by  this  plaintiff  were  not  an  ordinary 
and  necessary  expense  to  business.  It 
well  might  have  kept  its  money  and  al- 

lowed the  voters  to  decide  on  the  racing 
question  free  of  its  influence.  It  must 
be  remembered,  as  pointed  out  in  New 
Colonial  Ice  Co.  v.  Helvering,  292  U.S. 
435,  54  S.Ct.  788,  78  L.Ed.  1348,  that 
whether  there  is  a  deduction  and  to  what 

extent  it  should  be  allowed,  depends  en- 
tirely upon  legislative  grace,  and  only  as 

there  is  clear  provision  therefor  can 
any  deduction  be  allowed.  The  words 

"ordinary"  and  "necessary"  are  to  be  giv- 
en their  reasonable  and  practical  mean- 

ing. These  expenses  were  not  the  ex- 
penses of  doing  business  in  any  sense  of 

the  word,  but  were  to  put  the  voters  in  a 
frame  of  mind  that  would  give  them  a 
possible  opportunity  to  do  business  later. 

Conclusion  of  Law 

From  the  foregoing,  I  conclude  and 
rule  that  the  deductions  claimed  here 
were  not  usual  or  necessary  expenses  of 

doing  business.  The  case  is  to  be  dis- 
missed. 
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REVERE  RACING  ASSOCIATION,  Inc^ 
Plaintiff,  Appellant, 

V. 

Thomas  E.  SCANLON,  District  Director 
of  Internal  Revenue,  Defendant, 

Appellee. 
No.  5CSG. 

United  States  Court  of  Appeals 
First  Circuit. 

Heard  April  3,  1956. 

Decided  May  9,  1956. 

Action  by  dog  racing  corporation  to 
recover  alleged  overpayment  of  income 
taxes.  The  United  States  District  Court 
for  the  District  of  Massachusetts,  George 

C.  Sweeney,  Chief  Judge,  137  F.Supp. 

293,  entered  judgment  dismissing  the  ac- 
tion and  corporation  appealed.  The 

Court  of  Appeals,  Hartigan,  Circuit 
Judge,  held  that  money  expended  by  dog 

racing  corporation  to  persuade  a  majori- 
ty of  voters  to  vote  in  the  affirmative 

on  a  question  put  before  them  as  to 

whether  a  pari-mutuel  system  of  betting 
on  licensed  dog  races  should  be  permit- 

ted in  their  county,  was  not  deductible 
from  gross  income  as  an  ordinary  and 
necessary  expense  paid  or  incurred  in 
carrying  on  a  trade  or  business. 

Judgment  affirmed. 

1.  Internal  Revenue  C=558 
Whether  an  expenditure  is  directly 

related  to  a  business  and  whether  it  is 

ordinary  and  necessary  and  therefore 
deductible  under  statute  providing  for 

deductions  from  gross  income  for  ordi- 
nary and  necessary  business  expenses 

are  pure  questions  of  fact  in  most  in- 
stances. 26  U.S.C.A.  (I.R.C.1939)  §  23 

(a)   (1)  (A). 

2.  Internal  Revenue  <5=558 
Money  expended  by  dog  racing  cor- 

poration to  persuade  a  majority  of  vot- 
ers to  vote  in  the  affirmative  on  a  ques- 

tion put  before  them  as  to  whether  a 

pari-mutuel  system  of  betting  on  li- 
censed dog  races  should  be  permitted 

in  their  county  was  not  deductible  from 

gross  income  as  an  "ordinary  and  neces- 
sary expense"  paid  or  incurred  in  carry- 

ing on  a  trade  or  business.  26  U.S.C.A. 
(I.Il.C.1939)  §  23(a)  (1)  (A);  G.L. 
(Ter.Ed.)  Mass.  c.  128A,  §  14  as  added 
by  St.l934,  c.  374,  §  3  and  amended  by 
St.l947,  c.  138,  §  2. 

See  publication  Words  and  Phrases, 
for  other  judicial  constructions  and  defi- 

nitions of  "Ordinary  and  Necessary  Ex- 

pense". 
S.  Internal  Revenue  «&=>558 

Expenses  incurred  in  campaigning 

for  an  opportunity  to  engage  in  a  busi- 
ness for  an  additional  term  are  not  ex- 

penses of  doing  business  within  statute 

authorizing  a  deduction  from  gross  in- 
«.ome  for  ordinary  and  necessary  ex- 

penses incurred  in  carrying  on  a  trade 
or  business.  26  U.S.C.A.  (I.R.C.1939) 

§  23(a)  (1)  (A);  G.L.(Ter.Ed.)  Masse. 
128A,  §  14  as  added  by  St. 1934,  c.  374, 
§  3  and  amended  by  St.l947,  c.  138,  §  2. 

4.  Interna!  Revenue  0>558 
Expenditures  by  dog  racing  corpora- 
tion to  persuade  a  majority  of  voters  to 

vote  in  the  affirmative  on  a  question  put. 

before  them  as  to  whether  the  pari-mu- 
tuel system  of  betting  on  licensed  dog 

races  should  be  permitted  in  their  coun- 
ty were  denied  deductibility  by  treasury 

regulation  preventing  deductions  fron> 

gross  income  for  sums  of  money  expend- 
ed for  lobbying  purposes,  promotion  or 

defeat  of  legislation,  the  exploitation  of 

propaganda,  including  advertising  other 

than  trade  advertising,  and  contribu- 
tions for  campaign  expenses.  26  U.S. 

C.A.  (I.R:C.1939)  §  23(a)  (1)  (A); 

G.L.(Ter.Ed.)  Mass.  c.  128A,  §  14  as 

added  by  St.l934,  c.  374,  §  3  and  amend- 
ed by  St.l947,  c.  138,  §  2. 

Louis  L.  Lobel,  Boston,  Mass.,  with 
whom  James  N.  Gabriel,  Boston,  Mass.,. 

was  on  the  brief,  for  appellant. 

David  0.  Walter,  Atty.,  Dept.  of  Jus- 
tice, Washington,  D.  C,  with  whom 

Charles  K.  Rice,  Acting  Asst.  Atty.  Gen., 
Lee  A.  Jackson  and  L  Henry  Kutz,  Attys., 

Department  of  Justice,  Washington,  D. 
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C.,  and  Anthony  Julian,  U.  S.  Atty.,  and    relations  and  legal  fees. 

Arthur  I.  Weinberg,  Asst.  U.  S.  Atty., 

Boston,  Mass.,  were  on  the  brief,  for  ap- 

pellee. 
Before  MAGRUDER,  Chief  Judge,  and 

WOODBURY  and  HARTIGAN,  Circuit 
Judges. 

817 

HARTIGAN,  Circuit  Judge. 

This     case     presents     the     question: 
Whether  the  taxpayer  may  recover  an 

On  or  about 

May  7,  1953,  an  examination  was  com- 
pleted by  a  duly  qualified  Revenue  Agent 

of  the  appellant's  Federal  Income  Tax 
Return  for  the  fiscal  year  ending  April 

30,  1951,  as  a  result  of  which  said  Dis- 
trict Director  determined  inter  alia,  that 

the  said  amount  was  not  an  allowable 

deduction  from  the  appellant's  gross  in- 
come under  Section  29.23(q).l,  United 

States  Treasury  Regulations  111.  The 
appellant  paid  the   assessed   deficiency. 

alleged  overpayment  of  income  taxes  for  plus  interest,  under  protest,  in  the  total 
the  fiscal  year  ending  April  30,  1951, 
wherein  the  taxpayer  was  denied  a  de- 

duction of  certain  expenditures  under  § 

23(a)  (1)  (A)i  of  the  Internal  Revenue 
Code  of  1939,  26  U.S.C.A.,  saic  expendi- 

tures having  been  made  to  persuade  a 

majority  of  voters  to  vote  in  the  affirma- 
tive on  the  question:  "Shall  the  pari- 

mutuel  system  of  betting  on  licensed  dog 

races  be  permitted  in  this  County?" 
The  district  court  ruled  that  the  de- 

ductions claimed  here  were  not  ordinary 

and  necessary  expenses  of  doing  busi- 
ness, and  on  November  15,  1955,  entered 

a  judgment  dismissing  the  action.  The 
plaintiff  on  the  same  date  filed  its  notice 
of  appeal. 

The  lower  court's  findings  were  based 
on  a  stipulation  of  facts  which  may  be 
summarized  as  follows :  The  appellant  is 
a  Massachusetts  eorporatic-n  and  con- 

ducts and  operates  a  greyhound  race 
track,  under  license  granted  by  the  Mas- 

sachusetts State  Racing  Commission,  in 
the  City  of  Revere,  Suffolk  County,  Mas- 

sachusetts. The  appellee  was  the  duly 
authorized  and  incumbent  United  States 
District  Director  of  Internal  Revenue 
for  the  District  of  Massachusetts.  The 
appellant  duly  filed  its  federal  income  tax 
return  for  the  fiscal  year  ending  April 
30,  1951,  wherein  it  included  a  deduction 
from  its  gross  income  of  $23,148.51  for 
certain  promotional  advertising,  public 

i.    Title  26,  Internal  Revenue  Code 

"§  23,    Deductions  from  gross  income, 
"In  computing  net  income  there  shall  be 

allowed  as  deductions : 

"(a)  Expennes 

"(1)  Trade  or  "business  expense** 
2Z2  F.2d— 52 

amount  of  $15,101.19  and  then  duly  filed 
a  claim  for  refund  and  subsequently 

brought  suit  in  the  United  States  Dis- 
trict Court  after  the  rejection  of  its 

claim  for  refund  by  the  said  District 
Director.  The  amount  of  the  claim  for 
refund  is  $10,241.12  (or  such  greater 
amount  as  is  legally  refundable). 

The  pari-mutuel  system  of  betting  on 
licensed  dog  races  in  the  Commonwealth 
of  Massachusetts  was  authorized  by 
the  Acts  of  1934,  Chapter  374,  §  3,  by 

creating  General  Laws  (Ter.Ed.)  Chap- 
ter 128A.  This  act,  besides  legalizing 

licensed  dog  racing,  further  provides  by 
Section  14  thereof,  that  the  question, 

"Shall  the  pari-mutuel  system  of  betting 
on  licensed  dog  races  be  permitted  in 

this  county?"  shall  be  placed  before  the 
voters  of  each  county  at  the  biennial 
State  election  for  the  year  1934  and  shall 
not  be  submitted  under  this  section  to 
the  voters  of  any  county  oftener  than 
once  in  four  years.  A  majority  vote  in 

answer  to  said  question  in  the  affirma- 
tive in  any  county  was  taken  to  authorize 

the  granting  of  a  license  by  the  State 
Racing  Commission,  provided  the  appli- 

cant otherwise  qualifies  for  such  license. 

Chapter  138  §  2,  of  the  Massachusetts 
Acts  of  1947,  amended  Massachusetts 
General  Laws  (Ter.Ed.),  Chapter  128A, 
§  14,  by  providing  that  the  question, 
"Shall  the  pari-mutuel  system  of  betting 

"(A)   In  general. 
"All  the  ordinary  and  necessary  ex- 

penses paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  tr  busi- 

ness,   ♦    ♦    *." 
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on  licensed  dog  races  be  permitted  in 

this  county?"  shall  be  placed  before  the 
voters  of  the  several  counties  at  the  bien- 

nial State  election  in  the  year  1950  and 

in  every  fourth  year  thereafter  and  that 

an  affirmative  vote  of  a  majority  of  vot- 
ers in  said  counties  shall  be  taken  to 

have  authorized  the  licensing  of  dog 
races  in  that  county.  This  law  was  in 

effect  in  the  years  1950-1951. 

The  question  concerning  licensed  dog 
racing  appeared  on  the  official  ballot  in 
every  city  and  town  in  every  county  in 
Massachusetts  al  intervals  of  four  years 

starting  in  1934  and  whether  the  coun- 
ties voted  in  the  affirmative  or  negative, 

the  question  reippeared  the  following 

fourth  year  and  will  appear  on  the  offi- 
cial ballot  'to  be  used  every  succeeding 

fourth  year. 

The  appellant  expended  the  sum  of 

$23,148.51  to  help  aid  and  persuade  a  ma- 
jority of  the  voters  in  Suffolk  County  to 

vote  in  the  affirmative  on  the  previously 

stated  question  which  appeared  as  "6B" 
on  the  official  ballot  used  in  the  cities 
and  towns  at  the  biennial  state  election 

in  the  year  1950, 

The  following  questions  are  presented 
on  this  appeal : 

1.  Whether  the  payment  of  $23,148.- 
51  is  deductible  as  an  ordinary  and  nec- 

essary business  expense  under  Section 
23(a)  (1)  (A)  of  the  Internal  Revenue 

Code  (1939)  in  computing  the  appellant's 
net  income  for  said  fiscal  year. 

2.  Whether  the  payment  of  $23,148.- 
51  is  barred  as  a  deduction  from  the  ap- 

pellant's gross  income  for  said  fiscal  year 
by  the  provisions  of  Section  29.23(q).l, 
Treasury  Regulations  111. 

[1-3]  "Whether  an  expenditure  is 
directly  related  to  a  business  and  wheth- 

er it  is  ordinary  and  necessary  are  doubt- 
less pure  questions  of  fact  in  most  in- 

stances." Commissioner  of  Internal 
Revenue  v.  Heininger,  1943,  320  U.S. 

467,  at  page  475,  64  S.Ct.  249,  at  page 
254,  88  L.Ed.  171.  Accordingly  we  have 
no  disposition  to  disturb  the  decision  of 
the  court  below  unless  it  was  demon- 

strably based  upon  errors  of  law.     Put- 

ting to  one  side,  for  the  moment,  the 
effect  of  the  Treasury  Regulations,  we 
believe  the  trial  court  was  correct  in  its 

view  that  these  expenditures  did  not  rep- 
resent ordinary  and  necessary  expenses 

paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business. 
Plaintiff  contends  at  some  length  that 

these  expenditures  are  "ordinary"  un- 
der the  circumstances,  and  could  scarcely 

be  more  "necessary"  since  "without  the 
expense,  there  could  have  been  no  busi- 

ness." Even  if  we  agree,  it  does  not  fol- 
low that  the  decision  below  was  errone- 

ous since  plaintiff  has  not  met — and  in 
our  opinion  cannot  meet — the  rule  estab- 

lished by  the  Supreme  Court  in  McDon- 
ald V.  Commissioner,  1944,  323  U.S.  57, 

65  S.Ct.  96,  97,  89  L.Ed.  68,  wherein  a 
distinction  was  drawn  between  ordinary 

and  necessary  expenses  "incurred  in  be- 
ing a  judge"  and  similar  expenses  in- 

curred "in  trying  to  be  a  judge  for  the 
next  ten  years."  The  trial  court  seems 
to  have  had  this  distinction  in  mind 

when  it  said  [137  F.Supp.  294]  :  "These 
expenses  were  not  the  expenses  of  doing 
business  in  any  sense  of  the  word,  but 
were  to  put  the  voters  in  a  frame  of 

mind  that  would  give  them  a  possible  op- 

portunity to  do  business  later." 
Plaintiff  attempts  to  distinguish  the 

McDonald  case  on  the  ground  that  public 

policy  forbade  the  deduction  of  cam- 
paign expenses.  If  this  is  true,  then  we 

believe  the  deductions  sought  by  plain- 
tiff should  like\vise  be  denied.  We  can 

conceive  of  no  public  policy  which,  while 
denying  to  judicial  officers  the  right  to 

deduct  expenses  incurred  in  campaign- 
ing for  an  opportunity  to  do  business  for 

an  additional  term,  would  nevertheless 

permit  a  corporation  engaged  in  dog  rac- 
ing to  deduct  expenses  incurred  in  cam- 

paigning for  an  opportunity  to  engage  in 
that  business  for  an  additional  term. 

Accordingly  we  believe  the  McDonald 
decision  controls  the  instant  case. 

[4]  We  likewise  agree  with  the  court 
below  that  the  deductibility  of  these  ex- 

penditures is  denied  by  §  29.23(q).l  of 
the  Treasury  Regulations  which  reads  in 

part :     "  *     *     *     Sums   of   money   ex- 
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pended  for  lobbying  purposes,  the  pro- 

motion or  defeat  of  legislation,  the  ex- 
ploitation of  propaganda,  including  ad- 
vertising other  than  trade  advertis- 

ing, and  contributions  for  campaign 
expenses  are  not  deductible  from  gross 

income.  *  *  *"  The  court  said  in 

its  opinion:  "In  this  case,  the  lobby- 
ing of  course  was  not  before  a  legis- 

lature, but  nevertheless  it  was  for  the 

purpose  of  seeking  the  favor  of  the  vot- 

ers for  dog  track  racing/*  Although  the 
taxpayer's  expenditures  were  made  to 
influence  \oters  rather  than  members  of 
the  legislature,  in  our  opinion  they  come 
within  the  prohibition  of  the  regulation. 
Textile  M  lis  Securities  Corp.  v.  Commis- 

sioner. 1941,  314  U.S.  326,  62  S.Ct.  272, 
86  L.Ed.  249. 

The  judgment  of  the  district  court  is 
affirmed. 
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5  39.23  (o)-l  Contributions  or  gifts 
"by  individuals,  (a)  A  deduction  is  al- 

lowable under  section  23  (o)  only  with 
respect  to  contributions  or  gifts  which 
are  actually  paid  during  the  taxable  year, 
regardless  of  when  pledged  and  regard- 

less of  the  method  of  accounting  em- 
ployed by  the  taxpayer  In  keeping  his 

books  and  records.  A  contribution  or 
gift  to  an  organization  described  in  sec- 

tion 23  (o)  is  deductible  even  though 
some  portion  of  the  funds  of  such  or- 

ganization is  or  may  be  used  in  foreign 
countries  for  charitable  and  educational 
purposes.  This  section  does  not  apply 
to  contributions  or  gifts  by  estates  and 
trusts  (see  section  162).  For  disallow- 

ance of  certain  charitable  deductions 
otherwise  allowable  under  section  23  (o) 
(2).  see  sections  3813  and  162  (g)  (2) 
and  the  regulations  promulgated  pur- 

suant thereto. 
(b)  A  contribution  or  gift  to  the 

United  States,  any  State,  Territory,  or 
any  political  subdivision  thereof,  or  the 
District  of  Columbia,  or  anv  possession 
of  the  United  States,  exclusively  for 
public  purposes,  is  deductible. 

(c)  No  deduction  is  allowed  In  com- 
puting the  net  income  of  a  common  trust 

fund  or  a  partnership  for  contributions 
or  gifts  made  to  organizations  described 
in  section  23  (o).  See  sections  169  and 

183.  However,  a  partner's  proportionate  • share  of  contributions  or  gifts  actually 
paid  by  a  partnership  during  its  taxable 
year  to  such  organizations  may  be  al- 

lowed as  a  deduction  in  his  individual 
personal  retunTTor  his  taxable  year  with 
or  within  which  the  taxable  year  of  the 

--partnership  ends,  to  an  amount  which, 
when  added  to  the  amount  of  contribu- 

tions made  by  the  partner  individually 
and  claimed  as  a  deduction,  is  not  in  ex- 

cess of  20  percent  of  his  adjusted  gross 
Income.  In  the  case. of  a  nonresident 
alien  individual  or  a  citizen  of  the  United 
States  entitled  to  the  benefits  of  section 
251,  see  sections  213  (c),  220,  and  251. 



1840 

5844 

For  contributions  or  gifts  by  corpora- 
tions, see  §39.23  (q)-l. 

,  (d)  In  the  case  of  husband  and  wife 
making  a  joint  return,  the  deduction 
for  contributions  or  gifts  is  the  aggre- 

gate of  such  contributions  or  gifts  made, 
by  the  spouses,  and  is  limited  to  20  per- 

cent of  the  aggregate  adjusted  gross  in- 
come of  the  spouses. 

(e)  A  donation  made  by  an  individual 
to  an  organization  other  than  one  re- 

ferred to  in  section  23  (o)  which  bears  a 
direct  relationship  to  his  business  and  is 
made  with  a  reasonable  expectation  of  a 
financial  return  commensurate  with  the 
amount  of  the  donation  may  constitute 
an  allowable  deduction  as  business  ex- 
pense. (f)  Sums  of  money  expended  for 
lobbying  purposes,  the  promotion  or  de- 

feat of  legislation,  the  exploitation  of 
propaganda,  including  advertising  other 
than  trade  advertising,  and  contribu- 

tions for  campaign  expenses,  are  not  de- 
ductible from  gross  income. 

(g)  If  the  contribution  or  gift  is  other 
than  money,  the  basis  for  calculation  of 
the  amount  thereof  shall  be  the  fair 
market  value  of  the  property  at  the  time 
of  the  contribution  or  gift. 

(h)  In  connecion  with  claims  for  de- 
duction under  section  23  (o) ,  there  shall 

be  stated  in  returns  of  income  the  name 
and  address  of  each  organization  to 
which  a  contribution  or  gift  was  made 
and  the  amount  and  the  approximate 
date  of  the  actual  payment  of  the  con- 

tribution or  gift  in  each  case.  Claims 
for  deductions  under  section  23  (o)  must 
be  substantiated,  when  required  by  the 
Commissioner,  by  a  statement  from  the 
organization  to  which  the  contribution 
or  gift  was  made  showing  whether  the 
organization  is  a  domestic  organization, 
the  name  and  address  of  the  contributor 
or  donor,  the  amount  of  the  contribu- 

tion or  gift  and  the  date  of  the  actual 
pa3rment  thereof,  and  by  such  other  in- 

formation as  the  Commissioner  may deem  necessary. 
(i)  For  unlimited  deduction  if  con- 

tributions or  gifts  and  taxes  in  the  tax- 
able year  and  in  each  of  the  10  preceding 

taxable  years  exceed  90  percent  of  the 
taxpayer's  net  income,  see  section  120. 
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9  39.23  fq)-l  Contributions  or  gifts  by 
corporations,  (a)  A  corporation  may, 
subject  to  the  limitations  provided  by 
section  23  (q),  deduct  from  its  gross  in- 

come contributions  or  gifts  to  organiza- 
tions described  in  section  23  'q) .  Except 

as  otherwise  provided  in  paragraph  (c) 
of  this  section,  such  deduction  shall,  to 
the  extent  provided  by  section  23  (q), 
be  allowed  only  for  the  taxable  year  in 
which  such  contributions  or  gifts  are 
actually  paid,  regardless  of  when  pledged 
and  regardless  of  the  method  of  account- 

ing employed  by  the  corporation  in  keep- 
ing its  books  and  records.  As  to- charita- 
ble contributions  by  corporations  not  de- 

ductible under  section  23  (a),  see  §  39.23 
(a)-13.  Sums  of  money  expended  for 
lobbying  purposes,  the  promotion  or  de- 

feat of  legislation,  the  exploitation  of 
propaganda,  including  advertising  other 
than  trade  advertising,  and  contributions 
for  campaign  expenses  are  not  deducti- 

ble from  gross  income.  For  disallowance 
of  certain  charitable,  etc.,  deductions 
otherwise  allowable  under  section  23  (q) 
(2).  see  sections  3313  and  162  (g)  (2) 
and  the  regulations  promulgated  pursu- 

ant thereto, 
(b)  The  provisions  of  5  39.23  (o)-l, 

relating  to  (1)  the  statement  Ln  returns 
of  the  name  and  address  of  each  organi- 

zation to  which  a  contribution  or  gift 
was  made  and  the  amount  and  the  ap- 

proximate date  of  the  actual  payment  of 
the  contribution  or  gift,  (2)  the  substan- 

tiation of  the  claims  for  deductions  when 
required  by  the  Commissioner,  and  (3) 
the  basis  for  calculation  of  the  amount  of 
a  contribution  or  gift  which  is  other 
than  money,  are  equally  applicable  to 
claims  for  deductions  of  contributions 
or  gifts  by  corporations  under  section 
23  (q). 

(c)  A  corporation  reporting  Its  net  in- 
come on  the  accrual  basis  may  elect  to 

have  considered  as  paid  during  the  tax- 

able year  any  contribution  or  gift  to  or- 
ganizations described  in  section  23  (q), 

with  the  exceptions  hereinbefore  de- 
scribed, payment  of  which  contribution 

or  gift  is  made  after  the  close  of  the 
taxable  year  and  on  or  before  the  fifr- 
teenth  day  cf  the  third  month  following 
the  close  of  such  year  if,  during  such 
year,  the  board  of  directors  authorized 
such  contribution  or  gift.  Such  election 
shall  be  made  only  at  the  time  of  the 
filing  of  the  return  for  the  taxable  year 
and  shall  be  signified  by  reporting  such 
contribution  or  gift  on  the  return. 
There  shall  be  attached  to  such  return 
a  written  declaration  that  the  resolu- 

tion authorizing  the  contribution  or  gift 
was  adopted  by  the  board  of  directors 
during  the  taxable  year,  and  such  decla- 
ration  shall  be  verified  by  a  statement 
signed  by  the  president  or  other  principal 
officer  of  the  corporation  that  it  is  made 
under  the  penalties  of  perjury.  With  re- 

spect to  contributions  or  gifts  author- 
ized on  or  after  January  1,  1953.  there 

shall  be  attached  to  the  return,  in  addi- 
tion to  the  written  declaration  referred 

to  In  the  preceding  sentence,  a  copy  of 
the  resolution  of  the  board  of  directors 
authorizing  such  contribution  or  gift. 

33-291  O  -  78  -  U7 
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83d  Congress,  2d  Session  .  House  Report  No.  1337 
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83d  Congress      )    HOUSE  OF  REPRESENTATIVES   _(        Report 
2d  Session         ]  (      No.  1337 

INTERNAL  REVENUE  CODE  OF  1954 

March  9,   1954. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 

Mr.  Reed  of  New  York,  from  the  Committee  on  Ways  and  Means, 
•■•  submitted  the  following 

REPORT 

[To  accompany  H.  R.  8300] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.  R.  8300)  to  revise  the  Lnternal  revenue  laws  of  the  United 
States,  having  considered  the  same,  report  favorably  thereon  without 
amendment  and  recommend  that  the  bill  do  pass. 

I.  General  Statement 

Your  coiHmittee  has  undertaken  the  first  comprehensive  revision 
of  the  internal-revenue  laws  since  before  the  turn  of  the  century  and 
the  enactment  of  the  income  tax.  This  revision  includes  a  rcarrange- 
)ncnt  of  the  provisions  to  place  them  in  more  logical  sequence,  tne 
deletion  of  obsolete  material,  and  an  attempt  to  express  the  internal- 
revenue  laws  in  a  more  understandable  manner.  Cross-reference 
tables  between  the  new  and  old  section  numbers  appear  as  an  appendix 
to  the  bill  itself. 

In  addition  to  the  rearrangement,  however,  youi  committee  has 
made  many  substantive  changes  in  the  code.  In  general,  the  pur- 

pose of  these  changes  has  been  to  remove  inequities,  to  end  harass- 
ment of  the  taxpayer  and  to  reduce  tax  barriei"s  to  future  expansion 

of  production  and  emplo3'ment. 
The  restrictive  effects  of  the  present  tax  law  on  economic  growth 

have  been  obscured  and  somewhat  offset  during  the  past  decade  by 
the  inflationary  pressures  of  the  war  and  postwar  periods.  It  is  now 
apparent  that  prompt  adoption  of  this  new  tax  law  is  especially 
timely  in  order  to  create  an  environment  in  which  normal  incentives 
can  operate  to  maintain  normal  economic  growth. 

This  bill  is  a  long  overdue  reform  jneasure  which  is  vitally  necessary 
regardless  of  the  momentary  economic  conditions  and  should  not  be 
confused  with  other  measures  which  may  be,  or  might  become,  ap- 

1 
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propriate  in  the  light  of  a  particular  short-run  situation.  The  bill 
has  been  developed  through  extensive  and  lengthy  study  of  ways  and 
means  of  removing  tax  inequities  and  tax  restraints.  Its  passage 
\vill  lead  to  increased  employment  and  a  higher  standard  of  living. 

It  should  be  pointed  out  that  slightly  over  half  of  the  revenue  loss 
in  the  fiscal  year  1955,  which  is  expected  to  result  from  the  provisions 
of  this  bill,  represents  amounts  which  will  be  available  to  individuals 
and  not  corporations.  Section  II  indicates  that  $778  million  out  of  a 
total  revenue  loss  of  $1 .4  billion  will  go  to  individuals.  This  is  without 
taking  into  consideration  the  fact  that  this  bill  continues  the  present 
level  of  the  corporate  rate  for  1  more  year.  This  continuation  of 
the  present  corporate  rate  is  expected  to  produce  approximately  $1.2 
billion  in  revenue  for  the  Government  in  the  fiscal  year  1955.  This 
almost  offsets  the  entire  revenue  loss  otherwise  resulting  from  this  bill. 

It  should  also  be  recognized  that  this  bill  is  only  one  feature  of  your 

committee's  tax  program  for  1954.  The  Congress  has  already 
allowed  an  individual  income  tax  reduction  of  approximately  10  per- 

cent to  go  into  effect  as  of  the  first  of  this  year.  This  represents  a 
saving  to  individuals  of  over  $3  billion  a  year  which  will  largely  be 
available  for  consumption  expenditures.  Your  committee  has  also 

reported  out  a  bill  reducing  excise  taxes'  by  approximately  $1  billion on  a  full-year  basis.  This  also  in  large  measure  represents  additional, 
funds  available  for  consumer  spending. 

The  bill  contains  many  provisions  which  are  important  to  the  growth 
and  survival  of  small  business.  These  include  more  adequate  de- 

preciation, a  more  realistic  policy  with  respect  to  retained  earnings, 
more  liberal  provision  for  research  and  development  expenditures,  a 
stimulus  to  equity  financing  through  dividend  relief,  recognition  of 
business  practices  for  tax  accounting  purposes,  and  simplified  pro- 

cedures for  partnerships  and  corporate  reorganizations. 
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IX.  Itemized  Deductions  for  Individuals  and  Corporations 

A.  Business  arpen^es  not  to  include  doaritahle  gijts  above  limitation 
{sec.  162) 

At  the  present  time  corporations  are  allowed  a  deduction  for  chari- 
table contributions  up  to  a  limit  of  5  percent  of  their  income  otherwise 

subject  to  tax.  In  addition,  they  are  allowed  to  take  as  business- 
expense  deductions  contributions  to  charitable  and  other  organizations 
where  the  institution  is  to  render  a  service  commensurate  to  the  con- 

tribution. However,  where  no  service  is  rendered,  a  business-expense 
deduction  may  not  be  taken  for  amounts  not  allowable  as  charitable 
contributions  only  because  they  are  in  excess  of  the  5  percent  limita- 

tion. However,  in  the  case  of  individuals,  there  has  been  some 
question  as  to  whether  or  not  a  business-expense  deduction  can  be 
claimed  for  gifts  (for  which  no  service  is  to  be  rendered)  which  are  in 

excess  of  the  percentage  limitation  applicable  "to  individuals.  " 
Your  committee's  bill  makes  it  clear  that  the  rule  presently  appli- 

cable to  corporations  is  also  to  be  applicable  in  the  case  of  individuals. 
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Part  VI — Itemized  Deductions  For  Individuals  and 

Corporations  - 

Section  161.  Allowance  of  deductions 

This  section  states  the  general  rule  that  in  computing  taxable  in- 
come there  shall  be  allowed  the  deductions  specifically  provided  in  the 

other  sections  of  part  VI  rel&ting  to  itemized  deductions  for  indi- 
viduals and  corporations. 

Section  162.  Trade  or  business  expenses 
The  first  sentence  of  subsection  (a)  corresponds  to  the  first  sentence 

of  section  23  (a)  (1)  (A)  of  the  1939  Code.  The  second  sentence  of 
subsection  (a)  is  derived  from  the  Legislative-Judiciary  Appropria- 

tions Act,  1954.  Subsection  (b)  corresponds  to  section  23.  (a)  (1)  (B). 
No  substantive  change  is  made  in  these  provisions. 

a44  internal  revenue  code  OF-  1954 

Subsection  (b)  is  derived  from  section  23  (a)  (1)  (B)  of  the  1939 
code.  This  section  provides  that  no  business  deduction  is  available 
for  any  contribution  which  would  be  deductible  as  a  charitable  gift, 
were  it  not  for  the  percentage  hmitation  on  such  gifts.  This  was  the 
rule  for  corporations  under  section  23  (a)  (1)  (B)  of  the  1939  Code 
and  this  section  now  extends  the  rule  to  individuals.  No  substantive 
change  is  made  in  the  appfication  of  this  rule.  As  under  present  law, 
it  apphes  only  to  gifts,  i.  e.,  those  contributions  which  are  made  with 
no  expectation  of  a  financial  return  commensurate  with  the  amount  of 
the  gift.  For  example,  the  hmitation  would  not  apply  to  a  pajTnent 
by  an  individual  to  a  hospital  in  consideration  of  a  binding  oohgatioa 
to  provide  medical  treatment  for  the  individual's  employees.  It 
would  apply  only  if  there  were  no  expectation  of  any  quid  pro  quo 

from  the  hospital.  ' 
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Exhibit  140:  Senate  Report  83-1622  (Internal  Revenue   Code 
of  1954) 

Union  Calendar  No.  1635 

83d  Congress \  cttmattt  J  Report 
2d  Session   /  SENATE  ^^^^  ̂^22 

INTERNAL  REVENUE  CODE  OF  1954 

REPORT     - 

OF  THE 

COMMITTEE  ON  FINANCE 

UNITED  STATES  SENATE 

TO  ACCOMPANY 

H.  R.  8300 
A  BILL  TO  REVISE  THE  INTERNAL  REVENUE  LAWS 

OF  THE  UNITED  STATES 

June  18,  1954.— Ordered  to  be  printed 

UNITED  STATES 

GOVE»iN:.:E.\T  PRINTING   OFFICE 

<WW°  WASHINGTON   :    1954 
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Calendar  No.  1635 
83d  Congress      )                      SENATE                            ( -  Report 

2d  Session         j                                                                  i  No.  1622 

INTERNAL  REVENUE  CODE  OF  1954 

June  18,  1954.— Ordered  to  be  printed 

Mr.   MiLLiKiN,   from   the   Committee   on   Finance,   submitted   the 
following 

REPORT 

[To  accompany  H.  R.  8300] 

The  Committee  on  Finance,  to  whom  was  referred  the  bill  (H.  R. 
8300)  to  revise  the  internal  revenue  laws  of  the  United  States,  having 
considered  the  same,  report  thereon  with  amendments  and  recommend 
that  the  bill  as  amended  do  pass. 

I.  General  Statement 

Your  committee  has  joined  with  the  House  Committee  on  Ways  and 

Means  in  undertaking  the  first  comprehensive  revision  of  *the  internal 
revenue  laws  since  before  Ihe  turn  of  the  century  and  the  enactment  of 
the  income  tax.  Tliis  revision  includes  a  rearrangement  of  the  pro- 

visions to  place  them  in  a  more  logical  sequence,  the  deletion  of  obsolete 
matorinl,  and  an  attempt  to  express  the  internal  revenue  laws  in  a 
more  understandable  manner. 

In  addition  to  the  rearrangement,  however,  H.  R.  8300,  both  as 
passed  bv  the  House  and  as  amended  by  your  committee,  contains 
mnny  substantive  changes  in  the  code.  In  general,  the  purpose  of 
these  changes  have  been  to  remove  inequities,  to  end  harassment  of 
the  taxpayer,  and  to  reduce  tax  barriers  to  future  expansion  of  pro- 

duction and  employment. 
The  restrictive  effects  of  the  present  tax  law  on  economic  growth 

have  been  obscured  and  somewhat  offset  during  the  past  decade  by 
the  mflationary  pressures  of  the  war  and  postwar  periods.  It  is  now 
apparent  that  prompt  adoption  of  this  new  tax  law  is  especially  timely  in order  to  create  an  environment  in  which  normal  incentives  can 
operate  to  maintain  normal  economic  growth. 

This  bill  is  a  long  overdue  reform  measure  which  is  vitally  necessary 
regardless  of  the  momentary  economic  conditions  and  should  not  be 
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confused  ̂ \^th  other  measures  which  may  be,  or  might  become, 
appropriate  in  the  light  of  a  particular  short-run  situation.  The  bill 
has  been  developed  through  extensive  and  lengthy  study  of  ways  and 
means  of  removing  tax  inequities  and  tax  restraints.  Its  passage  will 
lead  to  increased  emplovmcnt  and  a  higher  standard  of  living. 

Slightly  over  half  of  the  revenue  loss  in  the  fiscal  year  1955,  which  is 
expected  to  result  from  the  provisions  of  this  bill,  represents  amounts 
which  will  be  available  to  individuals.  Section  II  indicates  that  about 

$S50  million  out  of  a  total  revenue  loss  of  approximately  $1.5  bilHon 
will  go  to  individuals.  This  is  without  taking  into  consideration  the 
fact  that  this  bill  continues  the  present  level  of  the  corporate  rate  for 
1  more  jcslt.  This  continuation  of  the  present  corporate  rate  is 
expected  to  produce  approximately  $1.2  billion  in  revenue  for  the 
Government  in  the  fiscal  year  1955.  With  this  taken  into  account 
the  revenue  loss  under  this  bill  is  about  $277  million. 

This  bill  is  only  1  of  4  steps  taken  with  respect  to  taxes  so  far  in  1954. 

Congress  has  already  allowed  the  excess-profits  tax  to  expire  as  of 
December  31,  1953,  and  permitted  an  individual  income  tax  reduction 
of  approximately  10  percent  to  go  into  effect  as  of  the  same  time. 
For  the  fiscal  year  1955  the  former  represents  a  saving  to  businesses  of 
approximately  $1.6  billion,  and  the  latter  a  saving  to  individuals  of 
$3  billion.  ]\loreover.  Congress  has  already  enacted  an  excise  tax 
reduction  bill  which  will  reduce  excise  tax  collections  in  the  fiscal  year 
1955  by  approximately  $1  billion.  These  measures  which  have  been 
enacted,  or  allowed  to  become  effective,  represent  tax  reductions  of 
approximately  $5.6  billion.  Of  this,  approximately  $3.8  billion  has 
gone  to  individuals  and  in  large  measure  represents  additional  funds 
available  for  consumer  spending.  This  bill  as  amended  by  your  com- 

mittee will  increase  the  savings  to  individuals  b}^  approximately  $850 
million  and  to  corporations  by  about  S630  million.  As  a  result,  indi- 

viduals after  the  passage  of  this  bill  will  have  received  reductions  under 
the  4  tax  measures  of  $4.7  billion  and  corporations  will  have  received 
a  reduction  in  their  tax  burden  of  $2.4  billion.  This  represents  an 
over-all  reduction  for  the  fiscal  year  1955  of  $7.1  billion.  Tnese  figures 
do  not  take  into  account  extensions  of  present  rates  since  these  merely 
continue  existing  tax  levels. 

The  bill  contains  many  provisions  which  are  important  to  the  growth 
and  survival  of  small  business.  These  include  more  adequate  depre- 

ciation, a  more  realistic  policy  with  respect  to  retained  earnings,  more 
liberal  provision  for  research  and  development  expenditures,  a  stimulus 
to  equity  financing  through  dividend  relief,  recognition  of  business 

pr.^.ctices  for  tax  accounting  purposes,  and  simplified  procedures  for 
partnerships  aiul  corporate  leorganizations. 
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IX.  Itemized  Deductions  for  Individuals  and  Corporations 

A.  Trade  or  Business  Expenses  {sec.  162) 

{1)  House  changes  accepted  by  committee  ■     ■ 
At  the  present  time  corporations  are  allowed  a  deduction  for  chari- 

table contributions  up  to  a  limit  of  5  percent  of  their  income  otherwise 

subject  to  tax.  In  addition,  they  are  allowed  to  take  as  business- 
expense  deductions  contributions  to  charitable  and  other  organizations 
where  the  institution  is  to  render  a  service  commensurate  to  the  con- 

tribution. However,  where  no  service  is  rendered,  a  business-expense 
deduction  may  not  be  taken  for  amounts  not  allowable  as  charitable 
contributions  only  because  they  are  in  excess  of  the  5  percent  limita- 

tion. However,  in  the  case  of  individuals,  there  has  been  some 

question  as  to  whether  or  not  a  business-expense  deduction  can  be 
claimed  for  gifts  (for  which  no  service  is  to  be  rendered)  which  are  in 
excess  of  the  percentage  limitation  applicable  to  individuals. 

The  House  and  your  committee's  bill  make  it  clear  that  the  rule 
presently  applicable  to  corporations  is  also  to  be  applicable  in  the 
case  of  individuals. 

{2)  Changes  made  by  committee  ■ 

Your  committee  made  no  changes  in  the  House  provision.  -    . 
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PROVISIONS  OF  THE  BILL 

151 

INTERNAL   REVENTE    CODE    OF    1954  IQ5 

Part  VI — Itemized  Deductions  for  Individuals  and 
Corporations 

Section  161.  Allowance  of  deductions 
This  section  is  identical  with  section  161  of  the  bill  as  it  passed  the 

House.  It  states  the  general  rule  that  in  computing  taxable  income 
there  shall  be  allowed  the  deductions  specifically  provided  in  the  other 
sections  of  part  VI  relating  to  itemized  deductions  for  individuals  and 
corporations. 

196  rNTERXAL   revenue    CODE    OF    1954 

Section  162.   Trade  or  business  expenses 

This  section,  except  for  deletion  of  a  cross  reference,  is  identical 
with  section  162  of  the  bill  as  it  passed  the  House. 

The  first  sentence  of  subsection  (a)  corresponds  to  the  first  sentence 
of  section  23  (a)  (1)  (A)  of  the  1939  Code.  The  second  sentence  of 
subsection  (a)  is  derived  from  the  Legislative-Judiciary  Appropria- 

tions Act,  1954.     No  substantive  change  is  made  in  those  provisions. 
Subsection  (b)  is  derived  from  section  23  (a)  (1)  (B)  of  the  1939 

code.  This  section  provides  that  no  business  deduction  is  available 
for  any  contribution  which  would  be  deductible  as  a  charitable  gift, 
were  it  not  for  the  percentage  limitation  on  such  gifts.  This  was  the 
rule  for  corporations  under  section  23  (a)  (1)  (B)  of  the  1939  Code 
and  this  section  now  extends  the  rule  to  individuals.  No  substantive 
change  is  made  in  the  application  of  this  rule.  As  under  present  law, 
it  applies  only  to  gifts,  i.  e.,  those  contributions  which  are  made  with 
no  expectation  of  a  financial  return  commensurate  with  the  amount  of 

the  gift.  For'example,  the  limitation  would  not  apply  to  a  payment by  an  individual  to  a  hospital  in  consideration  of  a  binding  obligation 
to  provide  medical  treatment  for  the  individual's  employees.  It 
would  apply  only  if  there  were  no  expectation  of  any  quid  pro  quo 
from  the  hospital. 
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Exhibit  141:  Excerpts  From  Internal  Revenue  Code  of  1954 

PUBLIC  LAW  591  -  CHAPTER  736 

APPROVED  ALGUST  16,  1954,  9:45  a.  m.,  E.  D.  T. 

H.  R.  8300 

Internal  Revenue  Code 

of  1954 

ENACTED   DURING   THE 

SECOND   SESSION   OF   THE    EIGHTY-THIRD   CONGRESS 

OF   THE    UNITED   STATES   OF   AMERICA 

Begun  and  held  at  the  City  of  Washington  on 

Wednesday,  January  6,  1954. 

an  act 
To  revise  the  internal  revenue  laws  of  the  United  Slates, 

Be  it  enax:Ud  by  the  Senate:  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  (a)  Citation. — 

(1)  The  provisions  of  this  Act  set  forth  lyider  the  heading  *'Intcr- 
nal  Revenue  Title"  may  be  cited  as  the  "Internal  Revenue  Code  of 
1954". (2)  The  Internal  Revenue  Code  enacted  on  February  10,  1939,  as 
amended,  mav  be  cited  as  the  "Internal  Revenue  Code  of  1939". 

PART  VI— ITEMIZED  DEDUCTIONS  FOR  INDIVIDUALS  AND 
CORPORATIONS 

Sec.  161.  Allowance  of  deductions. 
Sec.  162.  Trade  or  business  expenses. 
See.  163.  Interest. 
Sec.  161.  Taxes. 
Sec.  165.  Losses. 
Sec.  166.  Bad  debts. 
Sec.  167.  Depreciation. 
Sec.  168.  Amortization  of  emergency  facilities. 
Sec.  169.  Amortization  of  grain-storage  facilities. 
Sec.  170.  Charitable,  etc.,  contributions  and  gifts. 
Sec.  171.  Ainortizable  boiiii  premium. 
Sec.  172.  Net  operating  lo.ss  deduction. 

Sec.  173.  Circulation  expenditures.  "^ Sec.  174.  Research  and  experimental  expenditures. 
Sec.  175.  Soil  and  water  conservation  expenditures. 
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SKC.   16i.  ALLOWANCL   OK   DLDLf/f /ON.S. 

In  computing  taxable  income  under  flection  63  (a),  there  sfiall  b*i 
allowrd  as  deductiona  the  items  specified  in  this  part,  subject  to  th« 
exception-^  provided  in  part  IX  (sec.  261  and   following,  relating  to 
items  not  deductible), 
SEC.   162.  TKADE  Ofi  BUSINESS  EXPENSES. 

fa)  In  Gknehal. — There  shall  be  allowed  b.H  a  deduction  all  the 

ordinary  and  necessary  exp^enses  paid  or  incurred  during  the  taxable 
year  in  carrying,'  on  any  trade  or  businefls,  including — 

(1)  a  reasonable  allowance  for  salaries  or  other  compensation  for 
personal  services  actually  rendered; 

(2)  trav^-linr^  expenses  /'including  the  entire  amount  oxpended  fop 
meals  and  lodgin;,';  while  awny  from  home  in  the  pursuit  of  a  trade 
or  business;  and 

f.3)  rentals  or  other  payments  renuired  to  be  made  as  a  condition 
to  the  continued  use  or  possession,  lor  purp^>ses  of  the  trade  or  busi- 

ness, of  property  to  which  the  taxpayer  has  not  taken  or  '     r.rA, 
taking  title  or  in  which  he  has  no  equity. 

For  purposes  of  the  preceding  sentence,  the  place  of  reside  i.        ,.  n. 
Member  of  Congress  (including  any  Delegate  and  liemdent  Commis- 

sioner) within  the  State,  ̂   -  -  "       onal  district,  Territory,  or  pfj^^session 
which  he  represents  in  ̂   shall  be  considfred  his  home,  but 
amofjnta  expended  by  su^ri  ambers  within  each  taxable  vfar  for 
living  expenses  shall  not  be  deductible  for  income  tax  purpo^^^s  in 
excess  of  $.3,000. 

(b)  Charitable  Co^TRiRrrro^ff  ako  Offt^  Kr ^'r.fn'T.ff. — "Sft  flc- 
duction  shall  be  alio        **  -i  or 
^ift  which  would  be  ere 
It  not  for  the  percentage  limir.ations,  r/r  the  rcfju  ire  merits  as  to  the  time 
of  payment,  sft  forth  i  ri  such  «f>r:Mon. 
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Exhibit  142:  IRS  Proposed  Regulations  on  Lobbying 
Expenditures,  July  10,  1956 

,>C  IscriptkI  /^ 

federal»re(j1ster: 
-     VOLUME  21 \      1934   ̂ V^ 

NUMBER   132 

Washington,  Tuesday,  July   10,   1956 

fu* 

esday,  July  10,  1956 FEDERAL  REGISTER 
5091 

^t PROPOSED  RULE  MAKING 

DEPARTMENT  OF  THE  TREASURY -  • 
Internal   Revenue  Service 

'■;'        [26CFR(1954)  Part  1  r 
IiicOME  Tax;  Taxable  Years  Beginning 
^,  After  Dec.  31, 1953 
tlUazEO  DEDUCTIONS  FOR  INDIVIDUALS  AND 

V,,  CORPORATIONS    ,,  .    .   '    - 
Notice  is  hereby  given,  pursuant  to  tlie 

Administrative  Procedure  Act,  approved 
June  11,  1946,  that  the  regulations  set 
forth  below  in  tentative  form  are  pro- 

posed to  be  prescribed  by  the  Commis- 
lloner  of  Internal  Revenue,  with  the  ap- 

proval of  the  Secretary  of  the  Treasury 
<T  his  delegate.  Prior  to  the  final  adop- 

tion of  such  regulations,  consideration 
*1U  be  given  to  any  data,  views,  or  argu- 

ments pertaining  thereto  which  are  sub- 
Wtled  in  writing,  in  duplicate,  to  the 
Commissioner  of  Internal  Revenue,  At- 
•fflUon  T:  P,  Washington  25,  D.  C, 
*llhln  the  period  of  30  days  from  the 
••te  of  publication  of  this  notice  in  the 

f^MAL  Recisteh.  The  proposed  regula- 
*Jons  are  to  be  issued  under  the  authority 
«>nuined  in  section  7805  of  the  Internal 
^»enue  Code  of  1954  (6SA  Stat.  917;  26 "•8.  C.  7805). 

'ssAt]       Russell  C.  Harrington. 
.    Commissioner  of  Internal  Revenue. 

The  following  regulations  are  hereby 
prescribed  under  sections  161,  162,  168, 
and  169  of  the  Internal  Revenue  Code 

of  1954:  .  .  ,         - 
Itemized  Deductions  for  Individuals  and 

Corporations     .-.  .. 

!  1.161  Statutory  provisions;  allow- 

ance  o/  deductions.         "  ̂  
Bec.  161.  Allowance  o]  deductioTis.  In  com- 

puting taxable  Income  under  Eectloii  63  (a), 
there  shall  te  allowed  as  deductions  the  Items 
speclfled  In  this  part,  subject  to  the  excep- 

tions provided  In  part  IX  (sec.  261  and  fol- 
lowing, relating  to  items  not  deductible).' 

§  1.161-1  Allowance  of  deductions. 
Section  161  provides  for  the  allowance  as 
deductions,  in  computing  taxable  income 
under  section  63  (a)  of  the  items  spec- 

ified in  Part  VI  of  subchapter  B  of  chap- 
ter 1  (sections  161-175),  subject  to  the 

exceptions  provided  In  part  DC  (sections 
261-273,  relating  to  items  not  deducti- 

ble). Double  deductions  are  not  per- 
mitted. Am»unts  deducted  under  one 

provision  of  the  Iijternal  Revenue  Code 
of  1954  cannot  again  be  deducted  under 
any  other  provision  thereof.  See  also 
section  7852  (c),  relating  to  the  taking 
into  account,  both  In  computing  a  tax 
under  subtitle  A  and  a  tax  under  chapter 
1  or  2  of  the  Internal  Revenue  Code  of 
1939,  of  the  same  item  of  deduction.  . 

S  1.162  Statutory  provisions;  trade  or 

buslTiess  expenses.  -   -  -  '_  _  •,-    .  ,   , 
Sbc.  162.  Trade  or  business  expenses — (a)  ' 

In  general.  There  shall  be  allowed  as  a  de- 
duction all  the  ordinary  and  necessary  ex- 

penses paid  or  Incurred  during  the  taxable 
year  In  carrying  on  any  trade  or  business. 

Including —     S^  ■       ,-  -        •   "^  ^-  * 
(1)  A  reasonable  allowance  for  salaries  or" 

other  compensation  for  personal  services  ac- ' 
tually  rendered;  •,,-■• (2)  Traveling  expenses  (Including  the 
entire  amount  expended  for  meals  and  lodg- 

ing) while  away  from  home  In  the  pursuit 
of  a  trade  or  buslnwess;  and  ■_ 

(3)  Rentals  or  other  payments  required  . 
to  be  made  as  a  condition  to  the  continued 

use  or  possession,  for  purposes  of  the  trade  ' or  business,  of  property  to  which  the  tax-  . 
payer  has  not  talten  or  Is  not  taking ,  title 
or  In  which  he  has  no  equity.  -J 

For  purposes  of  the  preceding  sentence,  the 

place  of  residence  of  a  Member  of  Congress  ' (including  any  Delegate  and  Resident  Com- 
missioner) within  the  State,  congressional 

district.  Territory,  or  possession  which  he 
represents  In  Congress  shall  be  considered 
his  home,  but  amounts  expended  by  sudi 
Members  within  each  taxable  year  for  living 
expenses  shall  not  be  deductible  for  income 
tax  purposes  In  excess  of  $3,000. 
.  (b)  Charitable  contributions  and  gifts  ex- 

cepted. No  deduction  shall  be  allowed  under  . 
subsection  (a)  for  any  contribution  or  gift 
which  would  be  allowable  as  a  deduction 
under  section  170  were  It  not  for  the  per- 

centage limitations,  or  the  requirements  as 
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to  the  time  of  payment,  set  forth  In  such 
section.  ••      '  — 
•  (c\  Cross  reference.  Por  special  rule  re- 

lating to  expenses  In  connection  with  sub- 
dividing real  property  for  sale,  see  section 

1237.  , 

§  1.162-1  Business  expenses,  (a)  Bus- 
iness expenses  deductible  from  gross  in- 
come include  the  ordinary  and  necessary 

expenditures  directly  connected  with  or 

pertaining  to  the  taxpayer's  trade  or  bus- iness, except  items  which  are  used  as 
the  basis  for  a  deduction  or  a  credit 
under  provisions  of  law  other  than  sec- 

tion 162.  The  co'st  of  goods  purchased for  resale,  with  proper  adjustment  for 
opening  and  closing  inventories,  is  de- 

ducted from  gross  sales  in  computing 
gross  income.  See  §  1.61  (a) -5.  Among 
the  items  included  in  business  expenses 
are  management  expenses,  commissions 
(but  see  section  263  and  the  regulations 
thereunder) ,  labor,  supplies,  incidental 
repairs,  operatlr^g  expenses  of  automo- 

biles used  in  the  trade  or  business,  trav- 
eling expenses  while  away  from  home, 

solely  in  the  pursuit  of  a  trade  or  busi- 
ness (see  §  1.162-2),  advertising  and 

other  selling  expenses,  together  with  in- 
surance premiums  against  fire,  storm, 

theft,  accident,  or  other  similar  losses 
in  the  case  of  a  business,  and  rental  for 
the  use  of  business  property.  No  such 
item  shall  be  included  in  business  ex- 

penses, however,  to  the  extent  that  it  is 
used  by  the  taxpayer  in  computing  the 
cost  of  property  included  in  its  inventory 
or  used  in  determining  the  gain  or  loss 
basis  of  its  plant,  equipment,  or  other 
property.  Penalty  payments  with  re- . 
spect  to  Federal  taxes,  whether  on  ac- 

count of  negligence, .  delinquency,  or 
fraud,  are  not  deductible  from  gross  in- 

come. The  full  amount  of  the  allowable 
deduction  for  ordinary  and  necessary  ex- 

penses in  carrying  on  a  business  is  never- 
theless deductible,  even  though  such 

expenses  exceed  the  gross  income  derived 
during  the  taxable  year  from  such  busi- 

ness. In  the  case  of  any  sports  program 
to  which  section  114  (relating  to  sports 
programs  conducted  for  the  American 
National  Red  Cross)  applies,  expenses 
described  in  section  114  (a)  (2)  shall  be 
allowable  as  deductions  under  section  162 
(a)  only  to  the  extent  that  such  expenses 
exceed  the  amount  excluded  from  gross 

income  under  section  114  (a).     '-^ 
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§  1.162-14  Expenditures  fof  advertis- 
ing or  promotion  oj  good  vnU.  A  corpo- 

ration which  has,  for  the  purpose  of 
computing  its  excess  profits  tax  credit 
under  subchapter  E  of  chapter  2,  or  sub- 

chapter D  of  chapter  1,  of  the  Internal 
Revenue  Code  of  1939,  elected  under  sec- 

tion 733  or  Section  451  <appUcable  to  the 
excess  profits  tax  imposed  by  subchapter 
E'Of_  chapter  2,  and  subchapter  D  of 
chapter  1,  respectively)  to  charge  to  cap- 

ital account  for  taxable  years  in  its  base 
period  expenditures  for  advertising  or 
the  pi-omotion  of  good  will  which  may 
be  regarded  as  capital  Investments,  may 
not  deduct  similar  expenditures  for  the 
taxable  year.  See  section  263  (b).  Such 
a  taxpayer  has  the  burden  of  proving 
that  expenditures  for  advertising  or  the 
promotion  of  good  will  which  It  seeks  to 
deduct  in  the  taxable  year  may  not  be 
regarded  as  capital  investments  imder 
the  provisions  of  the  regulations  pre- 

scribed under  section  733  or  secti-on  451-' 
of  the  193^  Code.  See  §  35.733-2  of 
Regulations  112  (26  CFR  (1939),  Part  35) 
and  S  40.451-2  of  Regulations  130  (26 
CI-R  (1939)  Part  40). 

§  1.162-15  .  Excepted  contributions. 
(a)  No  deduction  is  allowable  imder  sec- " tion  162  (a)  for  a  contribution  or  gift  by 
an  individual  or  a  corporation  if  any  part 
thereof. is  deductible  \inder  section  170. 
For  example,  if  a  taxpayer  makes  a  con- 

tribution of  $5,000  and  only  $4,000  of  this 
amount  Is  deductible^nder  section  170 
(a)  (whether  because  of  the  percentage, 
limitation  under  either  section  170  (b) 
^1)  or  (2),  the  requirement  as  to  time  of 
payment,  or  both),  no  deduction  is  al-: 
lowable  under  section  ,162  (a)  for  the 

remaining  $1,000.  V      -  ;*;    ' '  '  ;- ."''/'"X.* 
(b)  The  limitations  provided^  in'  sec-\ tion  162  (b)  and  this«ection  apply  only 

to  payments  which  are  in  fact  contribu- 
tions or  gifts  to  organizations  described^ 

in  section  170.    For  example,  payments* by  a  street  railway  company  to  a  local 
hospital  (whidh  is  a  charitable  organiza- 

tion within  the  meaning  of  section  170) 
in  consideration  of  a  binding  obligation: 
on  the  part  of  the  hospital  to  provide/ 
hospital  services  and  facilities  for  ttie 

company's  employees  are  not  contribu- 1 
tions  or  gifts  within  the  meaning  of  sec- 

tion 170  and  may  be  deductible  under 
section  162  (a)  if- the  requirements  of 
section  162  (a)   are  otherwise  satisfied. 

Donations  to  organizations  other  than" those  described  in  section  170  which  bear 

a  direct  relationship  to  the  taxpayer's 
business  and  are  made  with  a  reasonable  . 
expectation  of  a  financial  return  com- 

mensurate with  the  amount  of  the  dona-  \ 

tion  may  constitute  allowable  deductions ' 
'  as  business  expenses.     For  example,'  a  '. street  railway  company  may  donate  a 
sum  of  money  to  an  organization  (of  a 
class  not  referred  to  In  section  170)  In- 

•  tending  to  hold  a  convention  in  the  city 
in  which  it  operates,  with  a  reasonable 
expectation  that  the  holding  of  such  con- 

vention will  augment  its  income  through 
a  greater  number  of  people  using  its  cars. 

(c)  Expenditures  for  lobbying  pur- 
poses, for  the  promotion  or  defeat  of 

legislation,  for  political  purposes,  or  for 
the  development  or  exploitation  of  prop- 

aganda (including  advertising  other 
than  trade  advertising)  relating  to  any 
of  the  foregoing  purposes,  are  not  de- 

ductible from  gross  income.  No  pay- 
ment made,  either  directly  or  through 

any  organization,  for  the  specific  purpose 
of  attempting  to  promote  or  defeat  legis- 

lation shall  be  deductible.  Other  pay- 
ments, not  so  made  and  otherwise  meet- 

ing the  requirements  of  the  regulations 

under  section  162,  when  made  as  dues  or  ' contributions  to  a  trade  or  business  or-  - 
ganization,  may  be  deductible  imder -^ 
some  circumstances,  even  though  in-  • 
fluencing,  or  attempting  *  to  influence, legislation  is  incidentally  involved  in  the 
use  by  such  organization  of  such  pay- 

ments." Thus,  the  payment  of  "such amount?  made  as  dues  or  contribution? 

to— 

(1)  A  labor,  agricultural,  or  horticul- 

tural organization,  exempt  under  section  " 501  (c)  (5).or        ■ 
(2)  A  business  league,  chamber  of 

commerce,  real-estate  board,  or  board  of 
trade,  exempt  under  section  501  (c)  (6), 
for  the  furtherance  of  the  general  pur- 

poses and  program  of  such  an  organiza- 
tion in  promoting  the  common  economic 

interests  represented,  shall  be  deductible 
in  full  if  the  activities  of  such  organiza- 
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tion  «rhich  consist  of  lawfully  attempting 
to  promote  or  defeat  legislation  are  in- 

cidental to  the  organization's  general 
purposes  and  program. 

.  §  1-162-16  Cross  reference.  For  spe- 
cial rules  relating  to  expenses  in  connec- 
tion with  subdividing  real  property  for 

sale,  tee  section  1237  and  the  regulations 
theresmder.         ," 

33-291  O  -  78  -  118 



1858 

Exhibit  143:  IRS  Withdrawal  of  Proposed  Regulations  on  Lobby- 

ing Expenditures  and  Substitution  of  New  Proposed  Regula- 
tion, September  19,  1959 

H 

X^^<^. 

VOLUME   24 NUMBER   184 

Washington,  Saturday,  September  79,  1959 

7.-.S1 

PPvOrCSf-D  PXPLE  MAKING 

DEPARIL^EliT  OF  THE  TREASURY 
!nl°rnal   Revenue   Service 

[  26  (1954)  CFR  Part  1  ] 

INCOME   TAX;  TAXADLE   YEARS    BE- 
GINNING   AFTER    DECEMBER    31, 

1953 

Lobbying   Expenditures 

PuiJUP.nt  to  the  Administrative  Proce- 
dure Act.  approved  June  11,  1946.  pro- 
posed regulations  under  section  162  of 

the  Internal  R.evenue  Code  of  1954,  re- 
Ir.'ing  to  lobbying  expenditures,  were 
pub'^-^hed  in  tentative  Torm  with  a  notice 
of  proposed  rule  making  in  the  Federal 
Eecister  for  July  10,1956  (21  F.R.  5091). 
Notice  is  hereby  eiven  that  proposed 
!  1.162-15"(c)   is  withdrawn. 

Farther,  notice  is  hereby  given,  pur- 
suant to  the  Administrative  Procedure 

Act,  that  the  regulations  set  forth  in 
tentative  fonn  below  are  proposed  to  be 
pif5cr;bed  by  the  Commissioner  of  In- 

ternal P.evenue,  with  the  approval  of  the 
S?c;etai-y  of  the  Trcasurj'  or  his  dele- 

gate, in  substitution  for  the  proposed 
resulations  hereinbefore  withdrawn. 
Prior  to  the  final  adoption  of  such  regu- 

lations, consideration  will  be  given  to 
any  crnunents  or  suggestions  pertaining 
thereto  which  are  submitted  in  ̂ VTiting  in 
duplicate,  to  the  Commissioner  of  Inter- 

nal Revenue,  Attention:  T;P,  Washing- 
ton 25,  D.C.,  within  the  period  of  30  days 

from  the  date  of  publication  of  this  no- 
tice in  the  FKDEr.AL  Register.  Any  person 

submitting  written  comments  or  sugges- 

tions who  desires  an  opportunity  to  com- 
ment orally  at  a  public  hearing  on  these 

pioposed  resulations  should  submit  his 
request,  in  writing,  to  the  Commissioner 
within  the  30-day  period.  In  such  a 
case,  a  public  hearing  will  be  held,  and 
notice  of  the  time,  place,  and  date  will 
be  published  in  a  subsequent  Issue  of  the 
Federal  Register.  The  proposed  regu- 

lations _are  to  be  issued  under  the  au- 
thority'contained  in  section  7805  of  the Internal  Revenue  Code  of  1954  (68A 
Stat.  917;  26  U.S.C.  7805). 

[SEAL] Dana  Latham, 

Cor:missioner  of - 
Internal  Revenue., 

The  Income  Tax  Regulatioris  (26  CFR 
Part  1)  are  hereby  amended  to  prescribe 
regulations  under  section  162  of  the  In- 

ternal Revenue  Code  of  1954,  relating  to 
lobbying  e^ipenditures.  Such  amend- 

ments are  eiTective  for  taxable  years 
beginning  after  December  31,  1953,  and 
ending  after  August  16,  1954. 
There  is  inserted  immediately  aft-er 

§  1.162-15(b)  the  following  new  para-* 
graph:  . 

§  1.162-15     Excepted  conlributions. 

(cXl)  Expenditures  for  lobbying  pur- 
poses, for  the  promotion  or  defeat  of 

lerislation,  for  political  campaign-  pur- 
poses (including  the  suppwrt  of  or  op- 

position to  any  candidate  for  public 
office),  or  for  can-j-ing  on  propaganda 
(including  advertising)  related  to  any' 
of  the  foregoing  purposes  are  not  de- 

ductible from  gross  income.  For  ex- 
ample, the  cost  of  advertising  to  pronaote 

or  defeat  legislation  or  to  Influence  the 
public  with  respect  to  the  desirability  or 
undesirability  of  proposed  lecrislation  is 
not  deductible  as  a  business  expense, 
even  though  the  legislation  may  directly 

affect  the  taxpayer's  business.  On  the 
other  hand,  expendit'ores  for  Jnstitu- 
tional  or  "good  will"  advertising  which 
keeps  the  taxpayer's  name  before  the pubhc  are  generally  deductible ,  as 
oidinary  and  necessary  business  ex- 

penses provided  the  expendit-oies  are  re- lated to  the  patronage  the  taxpayer 
might  rer-sonably  expect  in  the  future. 
For  example,  a  deduction  will  ordinarily 
be  allowed  for  the  cost  of  advertising 

which  keeps  the  taxpayer's  name  before 
the  public  in  connection  with  encoitf- 
ating  contributions  to  such  organiza- 

tions as  the  Red  Cross,  the  purchase  of 
United  Str.tes  Savings  Bonds,  or  par- 

ticipation in  similar  causes.  In  like 
fa-hion,  expenditures  for  advertising 
which  present  views  on  economic,  finan- 

cial, social,  or  other  subjects  of  a  gen- 
eral r^ture  but  which  do  not  involve  any 

of  the  activities  specified  in  the  first 
sentence  of  this  subparagiaph  are  de- 

ductible if  they  otiiem-ise  meet  the  re- 
quirements of  the  regulations  under 

section  162." (2)  Dues  and  other  paj-meiits  to  an 
organization,  such  as  a  labor  union  or  a 
trade  association,  which  otherwise  meet 
the  requirements  of  the  regulations 
under  section  162,  are  deductible  in  full 
unless  a  substantial  part  of  the  organ- 

ization's activities  con5ists  of  one  or  more 
of  those  specified  in  the  first  sentence  of 
subparagraph  (1)  of  this  paragr.-.ph.  If 
a  substantial  part  of  the  activities  of  the 
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organization  consists  of  one  or  more  of 

those  so  specified,  deduction  will  be  al-  - 
lowed  only  for  such  portion  of  such  dues 
and  other  payments  as  the  taxpayer  can. 
clearly  establish  Is  attributable  to  activ- 

ities other  than  those  so  specified.  The 
determination  as  to  whether  such  speci- 

fied activities  constitute  a  substantial 

part  of  an  organization's  activities  shall be  based  on  all  the  facts  and  circum- 
stances. In  no  event  shall  special  assess- 

ments or  similar  payments  (including  an 
increase  in  dues)  made,  to  any  organiza- 

tion for  any  of  such  specified  purposes 
be  deductible. 

(3)  Expenditures  for  the  promotion  or 
the  defeat  of  legislation  include,  but 
shall  not  be  limited  to,  expenditures  for 
the  purpose  of  attempting  to — 

(I)  Infiuence  members  of  a  legislative 
body  directly  o>  Indirectly,  by  urging  or 
encouraging  the  public  to  contact  such 
members  for  the  purpose  of  proposing, 
supporting,  or  opposing  legislation,  or 

(il)  Influence  the  public  to  approve  or 
reject  a  measure  in  a  referendum,  Initia- 

tive, vote  on  a  constitutional  amendment, 
or  similar  procedure. 

[FR.    Doc.    59-7833.    Piled.    Sept.    18.    1959; 8:47  am  1 
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Exhibit  144:  IRS  Notice  of  Hearings  on  Proposed  Regulation  on 

Lobbying  Expenditures,  October  28,  1959 

^^'':^'^%. 

9c. 

\,    '934    ̂ ^^ 

NUMBER  211 VOLUME  24 

Was/i/rgfcn,  VVee/nesday,  Ocfober  28,  1959 

8721 

[  26   CFR   (1954)   Part   1  1 

INCOME  TAXI  TAXABLE  YEARS  BE- 
GINNING fFTER  DECEMBER  31, 

1953 

Notice  of  Hearing  on  Proposed 

Regulations 
Proposed  regulations  under  section  162 

of  the  Internal  Revenue  Code  of  1954. 
relating  to  expenditures  for  lobbying 
purposes,  were  published  in  the  Federal 
Register  for  Saturday.  September  19, 
1959  (24  F.R.  7584). 

A  public  hearing  on  the  proposed  reg- 
ulations will  be  held  on  Thursday  and 

Friday,  November  12  and  13,  1959.  at 
9:30  a.m..  e.s.t..  in  Room  3313.  Internal 
Revenue  Building.  12th  and  Constitu- 

tion Avenue  NW.,  Washington,  DC. 
Persons  who  plan  to  attend  the  hearing 
are  requested  to  so  notify  the  Commis- 

sioner of  Internal  Revenue,  Attention: 
T;P.  Washington  25,  D.C.,  by  November 

6,  1959. 
[seal]  Maurice  Lewis, 

Director,     Technical     Planning 
X  Division.     Internal     Revenue 

Service. 

[FR.    Doc.    59-9150;    Piled.    Oct.    27.    1959; 8:51  am.] 
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Exhibit  145:  IRS  Final  Regulation  on  Lobbying  Expenditures, 
December  29,  1959 

^"•^uesday,  December  29,  195i> 
FEDERAL  REGISTER 

10901 

Title  26— fflTERIIAL  REVENUE, 
1354 

Chapter  I — Inferno!  Revenue  Service, 
Depcrfment  of  fhe  Treasury 

SUBCHAPTER   A — INCOME   TAX 

ITD    6435J 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DE- 

CEMBER   31.    1953 

Lobbying   Expenditures 

On  September  19,  1959.  notice  of  pro- 
poiod  rule  making  regarding  an  amend- 

ment of  the  regulations  for  taxable 
years    beginning    after    December    31, 

1953,  and  ending  after  August  16.  19:;4, 
under  section  162  of  the  Internal  Reve- 

nue Code  of  1954,  relating  to  lobbying 
expenditures,  was  published  in  the  Fed- 

eral Registi- R  (24  PR. 7534) .  After  con- 
sideration of  all  such  relevant  mntcer 

35  was  presented  by  interested  persoru 
regarding  the  rules  proposed,  the  regu- 

lations as  so  published  aie  hereby 
adopted. 

[SEXLl  D\NA  Latham. 

■  Commissioner  of  Internal  Revenue. 

Approved:  December  23,  1959. 

Fred  C.  Scribner,  Jr., 
Acting  Secretary  of  the  Treasar'j. 

The  amendment  of  the  Income  Tax 
Regulations  (26  Cf  R  Part  1)  under  sec- 

tion 162  of  the  Internal  Revenue  Code 
of  1954.  relating  to  lobbying  expendi- 

tures, reads  as  follows: 

§  1.162-15     Excepted  contributions. 
•  -     •  •  •  • 

(c)  (1)  Expenditures  for  lobbying  pur- 
poses, for  the  promotion  or  defeat  of 

legislation,  for  political  campaign  pur- 
poses (including  the  support  of  or  op- 

position to  any  candidate  for  public 
oQce),  or  for  carrying  on  propaganda 
(including  advertising)  related  to  any 
of  the  foregoing  purposes  are  not  de- 

ductible from  gro-s  income.  For  ex- 
ample, the  cost  of  advertising  to  promote 

or  defeat  legislation  or  to  influence  the  ■ 
public  with  respect  to  the  desirability  or 
undesirabihty  of  proposed  legislation  is 
not  deductible  as  a  business  expense, 
even  though  the  legislation  may  directly 

affect  the  taxpayer's  business.  On  the 
other  hand,  expenditures  for  institu- 

tional or  "good  wifl"  advertising  which 
keeps  the  taxpayer's  name  before  the 
public  are  generally  deductible  as 
ordinary  and  necessary  business  ex- 

penses provided  the  expenditures  are  re- 
lated to  the  patronage  the  taxpayer 

might  reasonably  expect  in  the  future. 
For  example,  a  deduction  will  ordinarily 
be  allowed  for  the  cost  of  advertising 

which  keeps  the  taxpayer's  name  before 
the  public  in  connection  with  encour- 

aging contributions  to  such  organLzc- 
tlons  as  the  Red  Cross,  the  purchase  of 
United  States  Savings  Bonds,  or  par- 

ticipation in  similar  causes.  In  like 
fashion,  expenditures  for  advertising 
which  present  views  on  economic,  finan- 

cial, social,  or  other  subjects  of  a  gen- 
eral nature  but  which  do  not  involve  any 

of  the  activities  specified  in  the  fust 
sentence  of  this  subp.iragraph  are  de-> 
ductible  if  they  otherwise  meet  the  re- 

quirements of  the  regulations  under 
section  162. 

(2)  Dues  and  other  payments  to  an 
organization,  such  as  a  labor  union  or  a 
trade  association,  which  otherwise  meet 
the  requirements  of  the  regulations 
under  section  162,  are  deductible  in  full 
unless  a  substantial  part  of  the  organ- 

ization's activities  consists  of  one  or  more 
of  those  specified  in  the  first  sentence  of 
subparagraph  (1)  of  this  paragraph.  If 
a  substantia!  part  of  the  activities  of  the 
organization  consists  of  one  or  more  of 
those  so  specified,  deduction  will  be  al- 

lowed only  for  such  portion  of  such  dues 
and  other  paym?nts  as  the  taxpayer  can 
clearly  establi^^h  Ls  attributable  to  activ- 
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itics  other  than  those  so  specified.  The 
determination  as  to  whether  such  speci- 

fied activities  constitute  a  substantial 

part  of  an  organization's  activities  shaH be  based  on  all  the  facts  and  circum- 
stances. In  no  event  shall  special  assess- 

ments or  similar  payments  (including  an 
increase  in  dues)  made  to  any  organiza- 

tion for  any  of  such  specified  purposes 
be  deductible. 

(3)  Expenditures  for  the  promotion  or 
the  defeat  of  legislation  include,  but 
shall  not  be  limited  to,  expenditures  for 
the  purpose  of  attempting  to — 

(i)  Influence  members  of  a  legislative 
body  directly  or  indirectly,  by  urging  or 
encouraging  the  public  to  contact  such 
members  for  the  purpose  of  proposing, 
supporting,  or  opposing  legislation,  or 

(ii)  Influence  the  public  to  approve  or 
reject  a  mxca^ure  in  a  referendum,  initia- 

tive, vote  on  a  constitutional  amendment, 
or  similar  procedure. 
(Sec.  7805  of  the  Internal  Revenue  Code  of 

1954.  eSA  Stat.  917;   26  U.S.C.  7805)      - 

[F.R.    Doc.    59-11061:    Filed.    Dec.    28,    1959; 8:50  a.m.] 
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Exhibit  146:  Cammarano  v.  United  States,  358  U.S.  498  (1959) 

498  OCTOBER  TERM,  1958. 

Syllabus.  358  U.  S. 

CAMMARANO  et  ux.  v.  UNITED  STATES. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 

THE    NINTH    CIRCUIT. 

No.  29.    Argued  November  19,  1958.— Decided  February  24,  1959.* 

1.  In  computing  federal  income  taxes,  sums  paid  by  a  taxpayer 
to  an  organization  which  expended  them  in  extensive  publicity 
programs  designed  to  persuade  voters  to  cast  their  ballots  against 
proposed  state  initiative  legislation  which  would  have  seriously 

affected  or  wholly  destroyed  the  taxpayer's  business  may  not  be 
deducted  from  gross  income  as  "ordinary  and  necessary"  business 
expenses  under  §23  (a)(1)(A)  of  the  Internal  Revenue  Code  of 

1939,  as  interpreted  by  §§  29.23  (o)-l  and  29.23  (q)-l  of  Treasury 
Regulations  111,  which  forbid  the  deduction  of  sums  expended  for 

"the  promotion  or  defeat  of  legislation."    Pp.  499-507. 
(a)  The  Regulations  apply  to  expenditures  made  in  connection 

with  efforts  to  promote  or  defeat  legislation  by  persuasion  of  the 
general  public  as  well  as  efforts  to  influence  legislative  Jx)dies  directly 

through  "lobbying."    Pp.  504-505.  /^ 
(b)  They  apply  to  expenses  incurred  in  furthering  or  combatting 

proposed  initiative  measures  as  well  as  bills  pending  before  legis- 
latures.   Pp.  505-507. 

2.  As  so  interpreted,  the  Regulations  are  not  in  conflict  with 

§23  (a)(1)(A)  and  are  a  valid  exercise  of  the  Commissioner's 
rule-making  power.    Pp.  507-512. 

3.  As  thus  construed  and  applied,  the  Regulations  do  not  present  a 
substantial  constitutional  question  under  the  First  Amendment. 

Speiser  v.  Randall,  357  U.  S.  513,  distinguished.    Pp.  512-513. 

246  F.  2d  751  and  251  F.  2d  724,  affirmed. 

Frederick  Bernays  Wiener  argued  the  cause  for  peti- 
tioners in  No.  29.  With  him  on  the  brief  was  Clinton  M. 

Hester. 

♦Together  with  No.  50,  F.  Strauss  &  Son,  Inc.,  of  Arkansas  v.  Com- 
missioner of  Internal  Revenue,  on  certiorari  to  the  United  States 

Court  of  Appeals  for  the  Eighth  Circuit. 
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E.  Chas.  Eichenbaum  argued  the  cause  for  petitioner 
in  No.  50.  With  him  on  the  brief  were  Leonard  L.  Scott 
and  W.  S.  Miller,  Jr. 

Oscar  H.  Davis  argued  the  causes  for  respondents.  On 
the  brief  were  Solicitor  General  Rankin,  Assistant  Attor- 

ney General  Rice,  Joseph  F.  Goetten  and  Myron  C.  Baum. 

Hart  H.  Spiegel  filed  a  brief  for  the  Bay  Cities  Trans- 
portation Co.,  as  amicus  curiae. 

Mr.  Justice  Harlan  delivered  the  opinion  of  th^ 
Court. 

These  cases,  coming  to  us  from  two  different  Cir- 
cuits, present  identical  issues,  and  may  appropriately 

be  dealt  with  together  in  one  opinion.  The  issues  in- 
volve the  interpretation  and  vaUdity  of  Treas.  Reg.  Ill, 

§  29.23  (o)-l  and  §  29.23  fq)-l  as  appHed  by  the  courts 

below  to  deny  deduction  as  ''ordinary  and  necessary''  busi- 
ness expenses  under  §  23  (a)(1)(A)  of  the  Internal  Rev- 

enue Code  of  1939  ̂   to  sums  expended  by  the  respective 
taxpayer  petitioners  in  furtherance  of  publicity  programs 
designed  to  help  secure  the  defeat  of  initiative  measures 

then  pending  before  the  voters  of  the  States  of  Washing- 
ton and  Arkansas. 

The  Treasury  Regulations  in  question  each  provides  in 

pertinent  part  that  no  deduction  shall  be  allowed  to  "sums 
of  money  expended  for  lobbying  purposes,  the  promotion 

^That  section  (26  U.  S.  C.  §23  (a)(1)(A))  provides  in  pertinent 
part: 

"§  23.  Deductions  from  gross  income.  In  computing  net  income 
there  shall  be  allowed  as  deductions : 

"(a)  Expenses. 

"(1)  Trade  or  Business  Expenses. 
"(A)  In  General.  All  the  ordinary  and  necessary  expenses  paid 

or  incurred  during  the  taxable  year  in  carrying  on  any  trade  or 
business  .  .  .  ." 
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or  defeat  of  legislation,  the  exploitation  of  propaganda, 

including  advertising  other  than  trade  advertising  ...."* 
Both  Courts  of  Appeals  held  that  these  provisions  render 
nondeductible  sums  paid  by  petitioners  to  organizations 
which  expended  them  in  extensive  publicity  programs 
designed  to  persuade  the  voters  to  cast  their  ballots 
against  state  initiative  measures,  even  though  the  passage 
of  those  measures  would  have  seriously  affected,  or  indeed 

wholly  destroyed,  the  taxpayers'  businesses — and  that  so 
interpreted  the  Regulations  are  a  valid  exercise  of  the 

Commissioner's  rule-making  power.  We  granted  certio- 
rari because  of  the  recurring  nature  of  the  question,  and 

because  of  its  importance  to  the  proper  administration 
of  the  Internal  Revenue  laws.  355  U.  S.  952;  356  U.  S. 
966. 

A  brief  review  of  the  facts  in  the  two  cases  is  necessary 
to  an  understanding  of  the  issues. 

No.  29:  In  1948  petitioners  William  and  Louise  Cam- 
marano,  husband  and  wife,  jointly  owned  a  one-fourth 
interest  in  a  partnership  engaged  in  the  distribution  of 

beer  at  wholesale  in  the  State  of  Washington.  Th6  part- 
nership was  a  member  of  the  Washington  Beer  Whole- 

salers Association.  In  December  1947  the  Association 

had  estabhshed  a  trust  fund  as  a  repository  for  assess- 
ments collected  from  its  members  to  help  finance  a  state- 

wide publicity  program  urging  the  defeat  of  "Initiative  to 
the  Legislature  No.  13,"  a  measure  to  be  submitted  to  the 
electorate  at  the  general  election  of  November  2,  1948, 
which  would  have  placed  the  retail  sale  of  wine  and  beer 
in  Washington  exclusively  in  the  hands  of  the  State. 

*Only  §  29.23  (o)-l,  which  reads  on  individuals,  is  involved  as 
to  petitioners  Cammarano,  and  only  §29.23  (q)-l,  reading  on  cor- 

porations, as  to  petitioner  F.  Strauss  &  Son,  Inc.  Because  the 
language  and  effect  of  the  two  Regulations  are  in  all  relevant  respects 
identical  they  will  be  discussed  throughout  this  opinion  as  if  they 
were  one. 
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During  1948  petitioners'  partnership  paid  to  the  trust 
fund  $3,545.15,  of  which  petitioners'  pro  rata  share  was 
$886.29.  The  trust  fund  collected  a  total  of  $53,500, 
which  was  turned  over  to  an  Industry  Advisory  Com- 

mittee organized  by  wholesale  and  retail  wine  and  beer 
dealers,  which  in  turn  expended  it  as  part  of  contributions 
totaling  $231,257.10  for  various  kinds  of  advertising 
directed  to  the  public,  none  of  which  referred  to  peti- 

tioners' wares  as  such  and  all  of  which  urged  defeat  of 
Initiative  No.  13.'    The  initiative  was  defeated. 

In  preparing  their  joint  income  tax  return  for  1948, 
petitioners  deducted  as  a  business  expense  the  $886.29 

paid  to  the  Association's  trust  fund  as  their  share  of  the 
partnership  assessment.  The  deduction  was  disallowed 
by  the  Commissioner,  and  petitioners  paid  under  protest 
the  additional  sum  thus  due  and  sued  in  the  District 

Court  for  refund.  That  court  ruled  that  the  payments 

made  to  the  trust  fund  were  "expended  for  .  .  .  the  .  .  . 
defeat  of  legislation"  within  the  meaning  of  Treas. 
Reg.  HI,  §29.23  (o)-l  and  were  therefore  not  deduct- 

ible as  ordinary  and  necessary  business  expenses  under 
§23  (a)(1)(A)  of  the  Internal  Revenue  Code  of  1939. 
The  Court  of  Appeals  affirmed,  holding  the  Regulation 

applicable  and  valid  as  applied.     246  F.  2d  751.* 

^  A  typical  advertisement  paid  for  by  the  Industry  Advisory  Com- 
mittee, signed  by  "Men  &  Women  Against  Prohibition,"  begins 

"We  intend  to  Vote  Against  Initiative  13 — because  it  would  mean  a 
return  to  the  speakeasy,  the  bootlegger,  the  gangster— and,  finally, 
state-wide  PROHIBITION!  We  urge  our  friends  and  neighbors  to 
do  likewise." 

*  The  Court  of  Appeals  alternatively  held  that  judgment  in  favor 
of  the  Commissioner  was  required  by  a  trial  court  finding  that  peti- 

tioners Cammarano  had  failed  to  show  that  passage  of  the  initiative 

would  have  impaired  their  partnership's  business  as  a  beer  distribu- 
tor. 246  F.  2d,  at  754.  This  ground  of  decision  is  not  strongly 

defended  by  the  Government  in  this  Court,  and  on  our  .view  of  the 
principles  which  control  it  need  not  be  considered. 
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No.  50:  Petitioner  F.  Strauss  &  Son,  Inc.,  is  a  corpora- 
tion engaged  in  the  wholesale  liquor  business  in  Arkansas. 

In  1950  an  initiative  calling  for  an  election  on  statewide 

prohibition  was  placed  on  the  ballot  to  be  voted  on  in 
the  state  general  election  on  November  7,  1950.  In  May 
of  that  year  Strauss,  together  with  eight  other  Arkansas 
liquor  wholesalers,  organized  Arkansas  Legal  Control 
Associates,  Inc.,  as  a  means  of  coordinating  their  efforts 
to  persuade  the  voters  of  Arkansas  to  vote  against  the 
proposed  prohibition  measure.  Between  May  30  and 
November  30,  1950,  Arkansas  Legal  Control  Associates 
collected  a  total  of  $126,265.84,  which  was  disbursed  for 

various  forms  of  publicity  concerning  the  proposed  Act." 
Strauss'  contribution  amounted  to  $9,252.67.     \ 

The  initiative  measure  was  defeated  in  the  November 
election.  On  its  1950  income  tax  return  Strauss  deducted 

the  $9,252.67  as  a  business  expense.  The  Commissioner 

disallowed  the  deduction  and  Strauss  filed  a  timely  peti- 
tion in  the  Tax  Court  seeking  a  redetermination  of  the 

deficiency  asserted.  That  court  upheld  the  action  of  the 

Commissioner  in  disallowing  the  claimed  deduction,  and 
the  Court  of  Appeals  unanimously  affirmed.  251  F.  2d 
724. 

Since  1918  regulations  promulgated  by  the  Commis- 
sioner under  the  Internal  Revenue  Code  have  continu- 

ously provided  that  expenditures  for  the  "promotion  or 
defeat  of  legislation  .  .  .  ,"  or  for  any  of  the  other  pur- 

poses specified  in  the  "corporate"  Regulation  now  before 
us,  are  not  deductible  from  gross  corporate  income;  and 

*A  typical  advertisement,  which  ran'm  all  Arkansas  daily  and 
weekly  newspapers,  and  which  shows  as  its  sponsor  "Arkansas 
Against  Prohibition,"  begins: 
"What  Does  'One  Quart'  Prohibition  REALLY  MEAN?  There's 
nothing  hke  it  anywhere  .  .  .  it's  novel  .  .  .  it's  unique.  But  it's 
sinister  .  .  it's  a  plan  to  destroy  the  strictly-regulated  alcohol  bever- 

age business  and  to  turn  that  business  over  to  the  bootlegger." 
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since  1938  regulations  containing  identical  language  have 

forbidden  such  deductions  from  individual  income.'  Dur- 
ing this  period  of  more  than  40  years  these  regulatory 

provisions  have  been  before  this  Court  on  only  one  occa- 
sion. In  Textile  Mills  Securities  Corp.  v.  Commissioner, 

314  U.  S.  326,  it  was  held  (hat  the  Commissioner  properly 
disallowed  the  deduction  of  sums  paid  by  a  corporation  to 
a  publicist  and  two  legal  experts  employed  to  help  secure 
the  passage  of  legislation  designed  to  secure  the  return 
of  certain  properties  in  this  country  seized  during  World 
War  I  under  the  provisions  of  the  Trading  With  the 
Enemy  Act.  This  holding  was  squarely  based  on  the 
regulatory  provisions  now  embodied  in  Treas.  Reg.  Ill, 

§  29.23  (q)-l,  which  were  found  valid  and  applicable  to 
the  facts  involved  in  that  case,  although  the  very  busi- 

« Article  143  of  Treas.  Reg.  33  (1918  ed.)  denied  deductibility  as 
ordinary  and  necessary  business  expenses  to  corporate  expenditures 

for  "lobbying  purposes,  the  promotion  or  defeat  of  legislation,  the 
exploitation  of  propaganda  .  .  .  ."  The  prohibition  against  corpo- 

rate deduction  of  such  expenditures  first  appears  in  its  present  form 
in  Art.  562  of  Treas.  Reg.  45  (1919  ed.),  promulgated  under  the 
Revenue  Act  of  1918.  Thereafter  it  so  appears  continuously  without 
change.  See  Art.  562  of  Treas.  Reg.  45  (1920  ed.),  62,  65,  and  69, 
promulgated  under  the  Revenue  Acts  of  1918,  1921,  1924,  and  1926, 
Art.  262  of  Treas.  Reg.  74  and  77,  promulgated  under  the  Revenue 
Acts  of  1928  and  1932,  Art.  23  (o)-2  of  Treas.  Reg.  86,  promulgated 
under  the  Revenue  Act  of  1934,  Art.  23  (q)-l  of  Treas.  Reg.  94  and 
101,  promulgated  under  the  Revenue  Acts  of  1936  and  1938, 

§§  19.23  (q)-l,  29.23  (q)-l,  and  39.23  (q)-l  of  Treas.  Reg.  103,  111, 
and  118,  respectively,  promulgated  under  the  Internal  Revenue  Code 
of  1939. 

The  prohibition  against  individual  deductibility  of  such  expendi- 
tures first  appears  in  Art.  23  (o)-l  of  Treas.  Reg.  101,  promulgated 

under  the  Revenue  Act  of  1938,  and  thereafter  in  §§  19.23  (o)-l, 
29.23  (o)-l,  and  39.23  (o)-l  of  Treas.  Reg.  103,  111,  and  118,  respec- 

tively, promulgated  under  the  Internal  Revenue  Code  of  1939. 
In  the  proposed  Income  Tax  Regulations  under  the  1954  Code 

the  prohibitions  are  consolidated  in  §  1.162-15. 

478812  0-59   38 
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ness  of  the  taxpayer  seeking  the  deduction  was  the  direc- 
tion of  the  pubhcity  program  in  the  course  of  which  the 

expenditures  were  made. 
Petitioners  suggest  that  Textile  Mills  is  not  dispositive 

of  the  present  cases,  either  as  to  the  applicabiUty  of  the 

Regulations  upon  the  facts  disclosed  by  these  records  or 
as  to  the  validity  of  those  Regulations  under  the  statute 

if  they  are  found  to  be  applicable.  Essentially,  peti- 

tioners' contentions  are  (1)  that  the  Regulations  cannot 
properly  be  construed  as  applicable  to  expenditures  made 

in  connection  with  efforts  to  promote  or  defeat  the  pas- 
sage of  legislation  by  persuasion  of  the  general  public  as 

opposed  to  direct  influence  on  legislative  bodies,  that  is 

"lobbying";  (2)  that  in  any  case  the  Regulations  kre 
inapplicable  to  expenditures  made  in  connection  with 

initiative  measures;  and  (3)  that  if  construed  as  appli- 
cable to  the  facts  here  presented  the  Regulations  are 

invalid  as  contrary  to  the  plain  terms  of  §  23  (a)(1)(A) 
of  the  1939  Code  and  possibly  as  unconstitutional  under 
the  First  Amendment. 

We  need  not  be  long  detained  by  the  question  of  the 

applicability  of  the  Regulations  to  petitioners'  expendi- 
tures. First,  we  see  no  justification  for  reading  into  these 

regulatory  provisions  the  implied  exceptions  which  peti- 
tioners would  have  us  there  find.  We  cannot  accept  peti- 

tioners' argument  that  Textile  Mills  should  be  read  as 
limiting  such  provisions  to  direct  dealings  with  legisla- 

tors, insidious  or  otherwise.  The  deductions  whose  pro- 
priety was  before  the  Court  in  that  case  were  for  expendi- 
tures, characterized  by  the  Court  of  Appeals  as  being 

for  "matters  of  publicity,  'including  the  making  of 
arrangements  for  speeches,  contacting  the  press,  in  respect 

of  editorial  comments,  and  news  items,'  "  and  for  the 

preparation  of  "brochures"  involving  "a  comprehensive 
study  of  the  history  of  the  treatment  of  persons  and  prop- 

erty in  war,"  117  F.  2d  62,  65,  63,  all  designed  to  influence 
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the  opinions  of  the  general  public/  Apart  from  Textile 
Mills,  the  Courts  of  Appeals  have  uniformly  applied  these 
Regulations  to  expenditures  for  publicity  directed  to  the 
general  public  on  legislative  matters.  See,  e.  g,,  Revere 
Racing  Assn.  v.  Scanlon,  232  F.  2d  816  (C.  A.  1st  Cir.) ; 
American  Hardware  &  Eq.  Co,  v.  Commissioner,  202  F. 

2d  126  (C.  A.  4th  Cir.);  Roberts  Dairy  Co,  v.  Commis- 
sioner, 195  F.  2d  948  (C.  A.  8th  Cir.);  Sunset  Scavenger 

Co,  V.  Commissioner,  84  F.  2d  453  (C.  A.  9th  Cir.). 

Petitioners'  reading  of  these  Regulations  would  make  all 
but  the  reference  to  ''lobbying"  pure  surplusage.  We 
think  that  the  Regulations  must  be  construed  to  mean 

what  they  say — that  not  only  lobbying  expenses,  but  also 

sums  spent  for  "the  promotion  or  defeat  of  legislation, 
the  exploitation  of  propaganda,  including  advertising 

other  than  trade  advertising"  are  nondeductible.® 
Likewise  unpersuasive  is  petitioners'  suggested  distinc- 

tion between  expenses  incurred  in  attempting  to  promote 
or  defeat  legislation  pending  before  legislatures  and  those 
incurred  in  furthering  or  combatting  an  initiative  meas- 

ure. We  think  that  initiatives  are  plainly  "legislation" 
within   the   meaning  of   these   Regulations.    Had   the 

^  Petitioners  Cammarano  suggest  that  in  fact  "lobbying"  was  in- 
volved in  Textile  Mills  because  of  the  activities  of  one  Mondell  whose 

services  had  also  been  engaged  by  the  petitioner  there.  But  the 
opinion  of  the  Court  of  Appeals  shows  that  none  of  the  payments 
made  to  Mondell  were  involved  in  the  litigation  (see  117  F.  2d,  at 
64),  and  the  opinion  of  this  Court  makes  no  reference  to  any  of 
Mondell's  activities. 

'  Petitioners  point  to  United  States  v.  Rumely,  345  U.  S.  41,  and 
United  States  v.  Harriss,  347  U.  S.  612,  where  this  Court  interpreted 
the  term  "lobbying"  in  a  6ongressional  resolution  and  in  the  Federal 
Regulation  of  Lobbying  Act,  2  U.  S.  C.  §§  261-270,  to  mean  only 
representations  and  communications  made  directly  to  Congress  and 
its  members  concerning  pending  or  proposed  legislation.  These 
cases  do  not  advance  petitioners'  cause,  since  the  regulatory  pro- 

visions here  explicitly  embrace  more  than  "lobbying."  Cf.  United 
States  V.  Rumely,  supra,  at  47. 



1871 

506  OCTOBER  TERM,  1958. 

Opinion  of  the  Court.  358  U.  S. 

measures  involved  in  these  cases  been  passed  by  the  people 

of  Washington  and  Arkansas  they  would  have  had  the 
effect  and  status  of  ordinary  laws  in  every  respect.  The 
Constitutions  of  the  States  of  Washington  and  Arkansas 

both  explicitly  recognize  that  in  providing  for  initiatives 

they  are  vesting  legislative  power  in  the  people.®  Every 
court  which  has  considered  the  question  has  found  these 

provisions  to  be  fully  as  applicable  to  initiatives  and  ref- 
erendums  as  to  any  other  kind  of  legislation.  See  Revere 
Racing  Assn.  v.  Scanlon,  supra;  Old  Mission  Portland 
Cement  Co.  v.  Commissioner,  69  F.  2d  676,  affirmed  on 

other  issues,  293  U.  S.  289;  Mosby  Hotel  Co.  v.  Commis- 
sioner, decided  October  22,  1954,  P-H  1954  TC  Mem. 

Dec.  U  54,288;  M cClintock-Trunkey  Co.  v.  Commissioner, 
19  T.  C.  297,  reversed  on  other  issues,  217  F.  2d  329 

(involving  payments,  like  those  of  petitioners  Camma- 
rano,  made  to  the  Washington  Beer  Wholesalers  Associa- 

tion in  connection  with  "Initiative  to  the  Legislature 

No.  13"). 
A  contrary  reading  of  the  Regulations  would,  indeed, 

be  anomalous,  for  it  would  mean  that  expenses  of  pub- 
Hcity  campaigns  directed  to  the  public  to  influence  it  in 

turn  to  persuade  its  legislative  representatives  to  vote  for 

or  against  pending  bills  would  be  encompassed  by  the 

Regulations  and  denied  deductibility,  whereas  a  less- 

®  Amendment  7  of  the  Constitution  of  the  State  of  Washington 
provides  in  pertinent  part: 

"Art.  2,  Sec.  1.  Legislative  Powers,  Where  Vested — The  legis- 
lative authority  of  the  state  of  Washington  shall  be  vested  in  the 

legislature,  consisting  of  a  senate  and  house  of  representatives,  which 
shall  be  called  the  legislature  of  the  State  of  Washington,  but 
the  people  reserve  to  themselves  the  power  to  propose  bills,  laws, 
and  to  enact  or  reject  the  same  at  the  polls,  independent  of  the 

legislature  .  .  .  ." 
Amendment  7  of  the  Arkansas  Constitution  contains  a  virtually 

identical  provision. 

, 
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diluted  form  of  persuasion  and  influence,  directed  to  the 
voters  as  legislators,  would  be  left  at  large  so  far  as  the 
Regulations  are  concerned.  We  see  no  reason  to  give  so 
artificial  and  strained  a  construction  to  the  pertinent 

language." 
The  cornerstone  of  petitioners'  argument  is  that  Treas. 

Reg.  Ill,  §  29.23  (o)-l  and  §  29.23  (q)-l  are  invalid  if 
interpreted  to  apply  to  the  expenditures  here  at  issue. 
It  is  contended  that  sums  expended  by  a  taxpayer  to 
preserve  his  business  from  destruction  are  deductible  as 
ordinary  and  necessary  business  expenses  under  the  Code . 

as  a  matter  of  law,  and  that  therefore  a  regulation  pur- 
porting to  deny  deductibility  to  such  expenditures  is 

plainly  contrary  to  the  statute  and  ipso  facto  invalid. 
Petitioners  rely  upon  Commissioner  v.  Heininger,  320 

^Petitioners  place  heavy  reliance  on  the  Commissioner's  acqui- 
escence until  1958  in  a  1944  decision  of  the  Tax  Court  allow- 

ing deduction  to  expenditures — found  otherwise  to  qualify  under 
§23  (a)(1)(A)  of  the  1939  Code — incurred  by  a  taxpayer  in  con- 

nection with  a  self-operative  amendment  to  the  Missouri  Constitu- 

tion, on  the  ground  that  "no  legislation  was  needed  or  involved." 
Smith  V.  Commissioner,  3  T.  C.  696.  Whether  or  not  under  the 
Regulations  here  at  issue  a  distinction  can  rationally  be  drawn 

between  a  popularly  enacted  constitutional  amendment  and  an  initia- 
tive, we  do  not  see  how  the  fact  that  the  Tax  Court  and  the  Com- 

missioner for  a  period  made  such  a  distinction,  compare  Smith  v. 
Commissioner,  supra,  with  McClintock-Trunkey  Co.  v.  Commit 
sioner,  19  T.  C.  297,  reversed  on  other  issues,  217  F.  2d  329,  helps 

petitioners'  case,  as  the  Commissioner  and  the  Tax  Court  have  been 
entirely  consistent  in  their  position  that  expenditures  connected  with 
initiatives — as  in  the  present  cases — are  not  deductible. 

The  Tax  Court  appears  to  have  modified  its  view  since  the  Smith 
case  even  as  to  expenditures  made  in  connection  with  constitutional 
amendments.  See  Mosby  Hotel  Co.  v.  Commissioner,  decided  Oc- 

tober 22,  1954,  P-H  1954  TC  Mem.  Dec.  t  54,288.  And  the  Com- 
missioner has  recently  withdrawn  his  acquiescence  in  the  Smith 

decision.    See  Rev.  Rul.  68-255,  1958-1  Cum.  Bull.  91. 
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U.  S.  467,  where  this  Court  held  that  attorney's  fees 
incurred  by  a  mail-order  dentist  in  resisting  a  postal  fraud 

charge  which  would  have  ended  his  business  were  deduct- 
ible as  an  ordinary  and  necessary  business  expense. 

We  do  not  think  that  Heininger  governs  the  present 
cases,  nor  that  it  establishes  as  broad  a  rule  of  law  as 
petitioners  suggest.  In  Heininger  this  Court  held  no 
more  than  that  expenditures  without  which  a  business 

enterprise  would  inevitably  suffer  adverse  effects,  and  the 
granting  of  deductibility  to  which  would  frustrate  no 

''sharply  defined  national  or  state  poUcies,"  320  U.  S.,  at 
473  (see  also  Commissioner  v.  Sullivan,  356  U.  S.  27), 

were  deductible  as  ordinary  and  necessary  business  ex- 

penses under  the  statute."  Here  the  deductions  sought 
are  prohibited  by  Regulations  which  themselves  consti- 

tute an  expression  of  a  sharply  defined  national  policy, 
further  demonstration  of  which  may  be  found  in  other 

sections  of  the  Internal  Revenue  Code.^' 

As  was  said  in  Textile  Mills,  "the  words  'ordinary  and 

necessary'  are  not  so  clear  and  unambiguous  in  their 
meaning  and  application  as  to  leave  no  room  for  an  inter- 

pretative regulation.  The  numerous  cases  which  have 

come  to  this  Court  on  that  issue  bear  witness  to  that.'^ 
314  U.  S.,  at  338.  In  the  present  cases  there  is  before 

us  regulatory  language  of  more  than  40  years'  continuous 
duration  expressly  providing  that  sums  expended  for  the 
activities  here  involved  shall  not  be  considered  an  ordi- 

nary and  necessary  business  expense  under  the  statute. 
The  provisions  of  the  Internal  Revenue  Code  which 

underlie  the  Regulations  have  been  repeatedly  re-enacted 
by  the  Congress  without  the  slightest  suggestion  that  the 

"  The  Court  noted  that  in  judging  the  issues  before  it  "we  do  not 
have  the  benefit  of  an  interpretative  departmental  regulation  defin- 

ing the  application  of  the  words  'ordinary  and  necessary'  to  the 
particular  expenses  here  involved."    320  U.  S.,  at  470. 

"  See  p.  512,  post. 

33-291  O  -  T8  -  119 
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policy  expressed  in  these  regulatory  measures  does  other 

than  precisely  conform  to  its  intent." 
In  1934  the  Court  of  Appeals  for  the  Ninth  Circuit 

denied  deduction  to  expenses  incurred  in  connection  with 
a  referendum  which  would,  if  passed,  have  increased  the 

taxpayer's  business.  Old  Mission  Portland  Cement  Co. 
V.  Commissioner,  supra}*  And  in  1936  the  same  court  in 
Sunset  Scavenger  Co.  v.  Commissioner,  supra,  reversed 
the  Board  of  Tax  Appeals  to  hold  that  the  regulatory 

language  now  before  us,  through  repeated  re-enactment 
by  Congress  of  the  underlying  legislation,  already  had 

acquired  the  force  of  law,  and  applied  it  to  deny  deducti- 
bility to  expenditures  made  by  an  incorporated  associa- 

tion of  garbage  collectors  for  a  publicity  program  directed 
to  the  general  public  urging  the  defeat  of  legislation  which 

would  have  injured  the  business  of  the  Association's  mem- 
bership. The  court  recognized  that  the  Board  of  Tax 

Appeals  had  twice  previously  held  similar  expenditures 

deductible  so  long  as  not  made  for  an  illegal  purpose," 
but  pointed  out  that  in  both  of  those  cases  the  effect  of 
the  Regulation  had  been  entirely  disregarded,  and  that 

"  See  Note  6,  supra. 

^*  The  suggestion  of  petitioners  Cammarano  that  the  decision  in 
that  case  turned  on  factors  of  the  kind  involved  in  McDonald  v. 

Commissioner,  323  U.  S.  67,  is  contradicted  by  the  statement  of  the 
Court  of  Appeals  concerning  Old  Mission  in  Sunset  Scavenger  Co. 
V.  Commissioner,  84  F.  2d,  at  457. 

"  G.  T.  Wofford  v.  Commissioner,  15  B.  T.  A.  1225;  Los  Angeles 
&  Salt  Lake  R.  Co.  v.  Commissioner,  18  B.  T.  A.  168.  Cf.  Lucas 
V.  Wofjord,  49  F.  2d  1027,  where  a  petition  by  the  Commissioner  for 
review  of  the  decision  in  G.  T.  Wofford,  supra,  was  denied  upon  a 
finding  that  the  expenditures  involved  were  not  made  "to  secure  the 
passage  or  defeat  of  any  legislation."    49  F.  2d,  at  1028. 

After  this  Court's  decision  in  Textile  MiUs  the  Board  of  Tax  Appeals 
recognized  that  the  Regulation  was  applicable  to  expenditures  incurred 

in  a  "proper  and  legal  attempt  to  prevent  [business]  injury"  by 
endeavoring  to  secure  the  defeat  of  legislation.  BeUingrath  v. 
Commissioner,  46  B.  T.  A.  89,  92. 
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they  were  therefore  not  sound  authority.  Three  years 
later  the  Congress,  in  the  face  of  these  decisions,  again 

re-enacted  without  change  in  the  1939  Code  the  "ordinary 
and  necessary"  business  expense  section. 

It  is  also  noteworthy  that  Congress,  in  its  1954  re-enact- 
ment of  the  Internal  Revenue  Code,  again  adopted  the 

"ordinary  and  necessary"  provision  without  substantive 
change, ^'  following  consistent  rulings  by  the  courts  sub- 

sequent to  the  1939  re-enactment  holding  these  Regula- 
tions applicable  to  sums  spent  in  efforts  to  persuade 

the  general  public  of  the  desirabiUty  or  undesirability  of 

proposed  legislation  affecting  the  taxpayer's  business. 
See  Textile  Mills;  American  Hardware  &  Eq.  Co.  v.  Com- 
missioner,  supra;  Roberts  Dairy  Co.  v.  Commissioner, 

supra;  McClintock-Trunkey  Co.  v.  Commissioner,  supra. 
Although  the  tax  years  involved  in  the  cases  before  us  are 
1948  and  1950,  and  a  1954  re-enactment  of  course  cannot 
conclusively  demonstrate  the  propriety  of  an  6,dministra- 
tive  and  judicial  interpretation  and  application  as  made  to 

transactions  occurring  before  the  re-enactment,  the  1954 
action  of  Congress  is  significant  as  indicating  satisfaction 
with  the  interpretation  consistently  given  the  statute  by 
the  Regulations  here  at  issue  and  in  demonstrating  its 
prior  intent.  Cf.  United  States  v.  Stafoff,  260  U.  S. 
477,  480. 

Under  these  circumstances  we  think  that  the  Regula- 
tions have  acquired  the  force  of  law.  This  is  not  a  case 

where  the  Government  seeks  to  cloak  an  interpretative 
regulation  with  immunity  from  judicial  examination  as 
to  conformity  with  the  statute  on  which  it  is  based  simply 
because  Congress  has  for  some  period  failed  affirmatively 
to  act  to  change  the  interpretation  which  the  regulation 
gives  to  an  otherwise  unambiguous  statute.  Cf .  Jones  v. 
Liberty  Glass  Co.,  332  U.  S.  524.     Nor  is  it  a  case  where 

»•  Internal  Revejiue  Code  of  1954,  26  U.  S.  C.  (Supp.  V)  §  162. 
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no  reliable  inference  as  to  Congress'  intent  can  be  drawn 
from  re-enactment  of  a  statute  because  of  a  conflict  be- 

tween administrative  and  judicial  interpretation  of  the 
statute  at  the  time  of  its  re-enactment.  Cf .  Commissioner 
V.  Glenshaw  Glass  Co.,  348  U.  S.  426,  431.  Here  we 

have  unambiguous  regulatory  language,  adopted  by  the 
Commissioner  in  the  early  days  of  federal  income  tax 

legislation,  in  continuous  existence  since  that  time,  and 
consistently  construed  and  applied  by  the  courts  on  many 
occasions  to  deny  deduction  of  sums  expended  in  efforts 

to  persuade  the  electorate,^^  even  when  a  clear  business 
motive  for  the  expenditure  has  been  demonstrated. 

In  these  circumstances  we  consider  that  what  was  said 

in  Massachusetts  Mutual  Life  Ins.  Co.  v.  United  States, 

288  U.  S.  269,  273,  applies  here: 

'This  action  [of  Congress  in  re-enacting  a  statute] 
was  taken  with  knowledge  of  the  construction  placed 
upon  the  section  by  the  official  charged  with  its 

administration.  If  the  legislative  body  had  consid- 
ered the  Treasury  interpretation  erroneous  it  would 

have  amended  the  section.  Its  failure  so  to  do 

requires  the  conclusion  that  the  regulation  was  not 
inconsistent  with  the  intent  of  the  statute  [citations] 

unless,  perhaps,  the  language  of  the  act  is  unambig- 
uous and  the  regulation  clearly  inconsistent  with  it. 

[citation]."^* 
This  Court  has  heretofore  recognized  that  the  "ordinary 

and  necessary"  language  of  the  Code  is  hardly  unambig- 
uous, see  Textile  Mills  Securities  Corp.  v.  Commissioner, 

^^  Smith  V.  Commissioner,  supra,  can  hardly  be  regarded  as  a  break 
in  the  uniform  chain  of  decisions.    See  Note  10,  supra. 

"See  also  Helvering  v.  Winmill,  305  U.  S.  79,  83:  "Treasury 
regulations  and  interpretations  long  continued  without  substantial 
change,  applying  to  unamended  or  substantially  reenacted  statutes, 
are  deemed  to  have  received  congressional  approval  and  have  the 
effect  of  law." 
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supra,  and  we  cannot  say  that  these  Regulations  are 
clearly,  or  even  apparently,  inconsistent  with  it.  Cf. 
Trust  of  Bingham  v.  Commissioner,  325  U.  S.  365. 

The  statutory  policy  is  further  evidenced  by  the  treat- 
ment given  by  Congress  to  the  tax  status  of  organizations, 

otherwise  qualified  for  exemption  as  organized  exclusively 

for  "religious,  charitable,  scientific,  literary,  or  educational 
purposes,"  which  engage  in  activities  designed  to  promote 
or  defeat  legislation.  As  early  as  1934  Congress  amended 
the  Code  expressly  to  provide  that  no  tax  exemption 
should  be  given  to  organizations,  otherwise  qualifying,  a 

substantial  part  of  the  activities  of  which  "is  carrying 
on  propaganda,  or  otherwise  attempting,  to  influence 

legislation,"  and  that  deductibihty  should  b^  denied  to 
contributions  by  individuals  to  such  organizations.  Rev- 

enue Act  of  1934,  §§  101  (6),  23  (o)(2),  48  Stat.  700, 
690.  And  a  year  thereafter,  when  the  Code  was  for  the 
first  time  amended  to  permit  corporations  to  deduct 

certain  contributions  not  qualifying  as  "ordinary  and 
necessary"  business  expenses,  an  identical  limitation 
was  imposed.  Revenue  Act  of  1935,  §  102  (c),  49  Stat. 
1016.  These  limitations,  carried  over  into  the  1939  and 

1954  Codes,**  made  exphcit  the  conclusion  derived  by 

Judge  Learned  Hand  in  1930  that  "political  agitation 
as  such  is  outside  the  statute,  however  innocent  the 
aim  ....  Controversies  of  that  sort  must  be  conducted 

without  public  subvention;  the  Treasury  stands  aside 

from  them."  Slee  v.  Commissioner,  42  F.  2d  184,  185. 
The  Regulations  here  contested  appear  to  us  to  be  but  a 

further  expression  of  the  same  sharply  defined  poHcy. 

Petitioners  suggest  that  if  the  Regulations  are  con- 
strued to  deny  them  deduction,  a  substantial  constitu- 
tional issue  under  the  First  Amendment  is  presented. 

"  Internal  Revenue  Code  of  1939,  26  U.  S.  C.  §§  23  (o)  (2),  (q)  (2), 
101  (6) ;  Internal  Revenue  Code  of  1954,  26  U.  S.  C.  (Supp.  V) 
§§170  (c)(2)(D),  501(c)(3). 
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They  rely  upon  Speiser  v.  Randall,  357  U.  S.  513,  where 
a  CaHfornia  statute  requiring  the  taking  of  a  loyalty  oath 
as  a  condition  of  property  tax  exemption  was  struck  down 

on  grounds  of  procedural  due  process.  This  contention, 
made  by  neither  petitioner  below,  is  without  merit. 

Speiser  has  no  relevance  to  the  cases  before  us.  Peti- 
tioners are  not  being  denied  a  tax  deduction  because  they 

engage  in  constitutionally  protected  activities,  but  are 
simply  being  required  to  pay  for  those  activities  entirely 
out  of  their  own  pockets,  as  everyone  else  engaging  in 
similar  activities  is  required  to  do  under  the  provisions  of 
the  Internal  Revenue  Code.  Nondiscriminatory  denial 

of  deduction  from  gross  income  to  sums  expended  to  pro- 

mote or  defeat  legislation  is  plainly  not  *'  ̂ aimed  at  the 
suppression  of  dangerous  ideas.' ''  357  U.  S.,  at  519. 
Rather,  it  appears  to  us  to  express  a  determination  by 
Congress  that  since  purchased  publicity  can  ihfluence  the 
fate  of  legislation  which  will  affect,  directly  or  indirectly, 
all  in  the  community,  everyone  in  the  community  should 
stand  on  the  same  footing  as  regards  its  purchase  so  far 
as  the  Treasury  of  the  United  States  is  concerned. 

Affirmed. Mr.  Justice  Douglas,  concurring. 

Valentine  v.  Chrestensen,  316  U.  S.  52,  54,  held  that 

business  advertisements  and  commercial  matters*  did  not 
enjoy  the  protection  of  the  First  Amendment,  made 

*Two  decisions  prior  to  the  Valentine  case  approved  broad  regula- 
tion of  commercial  advertising.  Fifth  Avenue  Coach  Co.  v.  New 

York,  221  U.  S.  467,  was  decided  long  before  Stromberg  v.  Cali- 
fornia, 283  U.  S.  359,  extended  the  application  of  the  First  Amendment 

to  the  States.  In  Packer  Corp.  v.  Utah,  285  U.  S.  105,  the  First 
Amendment  problem  was  not  raised.  The  extent  to  which  such 

advertising  could  be  regulated  consistently  with  the  First  Amend- 
ment (cf.  Cantwell  v.  Connecticut,  310  U.  S.  296;  Martin  v.  Struth- 

ers,  319  U.  S.  141;  Breard  v.  Alexandria,  341  U.  S.  622;  Roth  v. 
United  States,  354  U.  S.  476)  has  therefore  never  been  authoritatively 
determined. 
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applicable  to  the  States  by  the  Fourteenth.  The  ruling 
was  casual,  almost  ojBFhand.  And  it  has  not  survived 

reflection.  That  ̂ 'freedom  of  speech  or  of  the  press,'* 
directly  guaranteed  against  encroachment  by  the  Federal 
Government  and  safeguarded  against  state  action  by  the 
Due  Process  Clause  of  the  Fourteenth  Amendment,  is  not 

in  terms  or  by  implication  confined  to  discourse  of  a  par- 
ticular kind  and  nature.  It  has  often  been  stressed  as 

essential  to  the  exposition  and  exchange  of  political  ideas, 

to  the  expression  of  philosophical  attitudes,  to  the  flower- 
ing of  the  letters.  Important  as  the  First  Amendment  is 

to  all  those  cultural  ends,  it  has  not  been  restricted  to 
them.  Individual  or  group  protests  against  action  which 
results  in  monetary  injuries  are  certainly  not  beyond  the 
reach  of  the  First  Amendment,  as  Thornhill  v.  Alabama, 
310  U.  S.  88,  which  placed  picketing  within  the  ambit  of 
the  First  Amendment,  teaches.  And  see  Newell  v.  Local 
Union,  181  Kan.  898,  182  Kan.  205,  317  P.  2d  817;  319  P. 

2d  171,  reversed,  356  U.  S.  341.  A  protest  against  gov- 
ernment action  that  affects  a  business  occupies  as  high  a 

place.  The  profit  motive  should  make  no  difference,  for 
that  is  an  element  inherent  in  the  very  conception  of  a 
press  under  our  system  of  free  enterprise.  Those  who 
make  their  living  through  exercise  of  First  Amendment 
rights  are  no  less  entitled  to  its  protection  than  those 
whose  advocacy  or  promotion  is  not  hitched  to  a  profit 
motive.  We  held  as  much  in  Follett  v.  McCormick,  321 
U.  S.  573.  And  I  find  it  difficult  to  draw  a  line  between 

that  group  and  those  who  in  other  lines  of  endeavor  adver- 
tise their  wares  by  different  means.  Chief  Justice  Hughes 

speaking  for  the  Court  in  Lovell  v.  Griffin,  303  U.  S.  444, 
452,  defined  the  First  Amendment  right  with  which  we 

now  deal  in  the  broadest  terms,  "The  press  in  its  historic 
connotation  comprehends  every  sort  of  publication  which 

affords  a  vehicle  of  information  and  opinion."  And  see 
Jamison  v.  Texas,  318  U.  S.  413,  416;  Martin  v.  Struthers, 
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319  U.  S.  141,  143;  Burstyn  v.  Wilson,  343  U.  S.  495, 
501-502. 

In  spite  of  the  overtones  of  Valentine  v.  Chrestensen, 
supra,  I  find  it  impossible  to  say  that  the  owners  of  the 

present  business  who  were  fighting  for  their  lives  in  oppos- 
ing these  initiative  measures  were  not  exercising  First 

Amendment  rights.  If  Congress  had  gone  so  far  as  to 

deny  all  deductions  for  "ordinary  and  necessary  business 
expenses"  if  a  taxpayer  spent  money  to  promote  or 
oppose  initiative  measures,  then  it  would  be  placing  a 
penalty  on  the  exercise  of  First  Amendment  rights.  That 
was  in  substance  what  a  State  did  in  Speiser  v.  Randall, 

357  U.  S.  513.  "To  deny  an  exemption  to  claimants  who 
engage  in  certain  forms  of  speech  is  in  effect  to  penalize 

them  for  such  speech."  Id.,  at  518.  Congress,  however, 
has  taken  no  such  action  here.  It  has  not  undertaken  to 

penalize  taxpayers  for  certain  types  of  advocacy;  it  has 
merely  allowed  some,  not  all,  expenses  as  deductions. 

Deductions  are  a  matter  of  grace,  not  of  right.  Commis- 
sioner V.  Sullivan,  356  U.  S.  27.  To  hold  that  this  item 

of  expense  must  be  allowed  as  a  deduction  would  be  to 
give  impetus  to  the  view  favored  in  some  quarters  that 

First  Amendment  rights  must  be  protected  by  tax  exemp- 
tions. But  that  proposition  savors  of  the  notion  that 

First  Amendment  rights  are  somehow  not  fully  realized 
unless  they  are  subsidized  by  the  State.  Such  a  notion 
runs  counter  to  our  decisions  (Grosjean  v.  American  Press 
Co.,  297  U.  S.  233,  250;  Murdoch  v.  Pennsylvania,  319 
U.  S.  105,  112;  Follett  v.  McCormick,  supra,  at  578),  and 

may  indeed  conflict  with  the  underlying  premise  that  a 

complete  hands-off  policy  on  the  part  of  government  is  at 
times  the  only  course  consistent  with  First  Amendment 

rights.  See  McCollum  v.  Board  of  Education,  333  U.  S. 
203. 

With  this  addendum,  I  concur  in  the  opinion  of  the 
Court. 
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SOUTHWESTERN  ELECTRIC  POWER  COMPANY  v.  UNITED  STATES      437 
Cite  as  312  F.2d  437  (1963) 

SOUTH^^'ESTERN    ELECTRIC    POWER 
COMPANY  (Formerly  Southwestern 

Gas  and  Electric  Company) V. 

The  UNITED  STATES. 

No.  45-58. 

United  States  Court  of  Claims. 

Jan.  11,  1963. 

Action  to  recover  amounts  of  income 
tax  deficiencies  and  interest  thereon 

which  private  electric  power  company 

had  been  required  to  pay.  The  Court  of 

Claims,  Laramore,  Judge,  held  that  un- 
der income  tax  regulation  denying  de- 

ductibility of  expenditures  for  exploita- 

tion of  propaganda,  including  advertis- 
ing, other  than  trade  advertising,  and 

for  promotion  or  defeat  of  legislation, 

expenditures  for  advertising  to  discour- 
age congressional  appropriation  for  gov- 

ernment power  project  in  company's 
trade  area  were  not  deductible  from 

gross  income,  but  expenses  in  connection 

with  appearance  of  company's  officers 
and  general  counsel  before  appropriate 

congressional  committees  were  not  ex- 
penses to  promote  or  defeat  legislation 

and  were  deductible  from  gross  income 

as  ordinary  and  necessary  business  ex- 

penses. 
Judgment  accordingly. 

Davis,  J.,  dissented  in  part, 

1.  Constitutional  Law  0=82 
Income  tax  regulation  prohibiting 

deductions  from  gross  income  of  tax- 

payer's expenditures  for  lobbying  pur- 
poses, for  promotion  or  defeat  of  legisla- 
tion, for  exploitation  of  propaganda, 

including  advertising,  other  than  trade 
advertising  and  for  campaign  expenses 
does  not  violate  the  First  Amendment. 

U.S.C.A. Const.  Amend.  1;  26  U.S.C.A. 
(I.R.C.1939)  §  23(a)   (1)   (A). 

2.  Internal  Revenue  «&='568.2 
Expenditures  by  private  electric 

power  company  for  advertisements  to 
discourage  the  appropriations  by  Con- 

gress to  be  used  by  government  agencv 
for  development  of  power  facilities  in 
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area  served  by  electric  company  were  not 

deductible  as  ordinary  and  necessary  ex- 
penses of  company,  since  expenditures 

were  within  income  tax  regulation  deny- 

ing deduction  of  expenses  for  exploita- 
tion of  propaganda,  including  advertis- 
ing other  than  trade  advertising.  26 

U.S.C.A.  (I.R.C.1939)  §  23(a)   (1)   (A). 

3.  Internal  Revenue  <S==568.2 
Threat  of  business  injury  does  not 

authorize  deduction  from  gross  income 

of  taxpayer's  expenditures  for  exploita- 
tion of  propaganda,  including  advertis- 
ing other  than  trade  advertising,  con- 

trary to  income  tax  regulation.  26  U.S. 
C.A.  (I.R.C.1939)  §  23(a)  (1)  (A). 

4.  Liternal  Revenue  <^566.1 
For  advertising  expenditures  to  be 

deductible  from  gross  income  under  stat- 
ute authorizing  deduction  of  ordinary 

and  necessary  expenses  paid  or  incurred 

in  carrying  on  trade  or  business,  taxpay- 

er's advertising  must  be  within  the  nor- 
mal scope  of  advertising;  that  is,  pro- 

moting sale  of  goods.  26  U.S.C.A.  (I. 
R.C.1939)  §  23(a)  (1)  (A). 

5.  Internal  Revenue  <^=568.2 
Mere  appearance  before  legislative 

committee  cannot  be  construed  as  "lobby- 
ing" under  statute  authorizing  deduction 

of  ordinary  and  necessary  expenses  in 

trade  or  business  and  regulation  pro- 
hibiting deduction  of  expenditures  for 

lobbying.  26  U.S.C.A.  (I.R.C.1939)  §  23 
(a)  (1)  (A);  Federal  Regulation  of 
Lobbying  Act,  §  301  et  seq.,  2  U.S.C.A. 
§  261  et  seq. 

See   publication  Words   and   Phrases 

for    other    judicial    constructions    and 
definitions. 

6.  Infernal  Revenue  ©^'SGS.E 

Appearances  by  officers  and  general 
counsel  of  private  electric  power  com- 

pany before  congressional  committees  to 

discourage  appropriation  for  government 
power  project  in  area  serviced  by  com- 

pany were  not  "lobbying,"  and  expendi- 

I.    Section  23(a)    (1)    (A),  supra,  provides 
in  pertinent  part: 

"(A)  In  general.  All  the  ordinary  and 
necessary  expenses  paid  or  incurred  dur- 

ing the  taxable  year  in  carrying  on  any 
trade  or  business,  including  a  reasonable 

lures  in  connection  therewith  were  de- 

ductible from  company's  gross  income  as 
ordinary  and  necessary  expenditures  in 
carrying  on  business  of  company.  26 
U.S.C.A.  (I.R.C.1939)  §  23(a)  (1)  (A); 
Federal  Regulation  of  Lobbying  Act,  § 
301  et  seq.,  2  U.S.C.A.  §  261  et  seq. 

Richard  L.  Arnold,  Texarkana,  Ark^ 
for  plaintiff;  John  M.  Madison,  Shreve- 
port,  La.,  and  Stevenson,  Dendtler  & 
McCabe,  Chicago,  111.,  on  the  briefs. 

Robert  Livingston,  Washington,  D.  C, 
with  whom  was  Asst.  Atty.  Gen.,  Louis 
F.  Oberdorfer,  for  defendant;  Edward 

S.  Smith  and  Philip  R.  Miller,  Washing- 
ton, D.  C,  on  the  brief. 

LARAMORE,  Judge. 

This  is  an  action  to  recover  the 
amounts  of  income  tax  deficiencies  and 

interest  thereon,  totaling  $15,847.39, 
which  the  plaintiff  was  required  by  the 
Internal  Revenue  Service  to  pay  for  the 

calendar  years  1947,  1948,  1949,  and  for 

the  period  January  1-October  20,  1950. 

The  legal  question  involved  in  this 

action  is  whether  certain  advertising  ex- 
penses and  certain  legal  and  traveling 

expenses  of  the  plaintiff  during  the  re- 

spective periods  constituted  "ordinary 
and  necessary  expenses  paid  or  incurred 

*  *  *  in  carrying  on  *  *  *  [the 

plaintiff's]  business,"  within  the  mean- 
ing of  that  phrase  as  used  in  section  23 

(a)  (1)  (A)  of  the  Internal  Revenue 
Code  of  1939,  as  amended  26  U.S.C.  §  23 

(a)  (1)  (A)   (1952  Ed.).i 
A  corollary  question  is  whether  by  vir- 

tue of  section  29.23(q)-l  of  U.S.  Treas- 
ury Department,  Income  Tax  Regula- 

tions 111  (26  CFR  §  29.23(q)-l  (1949 

Ed.)),  said  advertising,  legal  and  travel- 

ing expenses,  or  any  of  them  were  non- 
deductible from  gross  income  under  sec- 

tion 23(a)  (1)  (A),  supra. 

allowance  for  salaries  or  other  compensa- 
tion for  personal  services  actually  ren- 

dered; traveling  expenses  (including  the 
entire  amount  expended  for  meals  and 
lodging)  while  away  from  home  in  the 

pursuit  of  a  trade  or  business;    *     •     *."' 
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The  Treasury  Regulation  in  question 

rovides  in  pertinent  part  that  sums  of 

oney  expended  for  lobbying  purposes, 

^e  promotion  or  defeat  of  legislation, 

the  exploitation  of  propaganda,  including 

•  dvcrtising  other  than  trade  advertising, 

*  pd  contributions  for  campaign  expenses 
re  not  deductible  from  gross  income. 

The  facts  briefly  summarized  are  as 

follows:  The  plaintiff,  a  Delaware  cor- 

poi-ation,  had  its  principal  business  office, 

<juring  the  years  involved,  in  the  City 

of  Shreveport,  Louisiana.  It  was  en- 
caged in  the  generation,  transmission, 

distribution  and  sale  of  electric  power 

and  energy  in  an  area  covering  north- 
eastern Texas,  northwestern  J^uisiana, 

and  a  portion  of  southern  and  western 
Arkansas.  In  that  area  plaintiff,  during 
the  pertinent  periods,  furnished  electric 
utility  service  at  retail  in  approximately 
154  cities,  towns  and  unincorporated 
communities  and  in  rural  areas  adjacent 
thereto.  It  also  sold  electric  power  to  3 

municipalities  and  13  rural  electric  co- 
operatives for  resale.  Plaintiff  owned 

and  operated  various  steam  electric  gen- 
erating stations,  electric  distributing 

systems,  and  a  transmission  system. 

Background  for  the  present  contro- 
versy was  provided  when  the  Congress  of 

the  United  States,  during  the  period  be- 
tween June  28,  1938,  and  March  2,  1945, 

authorized  or  approved  the  construction 
and  operation  by  the  Corps  of  Engineers, 
United  States  Army,  under  the  control  of 

the  War  Department,  of  13  reservoir 

projects  and  hydroelectric  power  facil- 
ities located  in  the  area  that  includes 

the  States  of  Arkansas  and  Louisiana, 
those  parts  of  the  States  of  Kansas  and 
Missouri  lying  south  of  the  Missouri 
River  basin  and  east  of  the  98th  merid- 

ian, and  those  parts  of  the  States  of 
Texas  and  Oklahoma  lying  east  of  the 
99th  meridian  and  north  of  the  San  An- 

tonio River  basin.  In  addition,  Congress 
during  the  same  period  authorized  the 

Corps  of  Engineers  to  survey  and  report 
on  the  feasibility  of  16  additional  pro- 

2.  The  Southwestern  Power  Administration 
is  a  bureau  or  agency  of  the  Department 
of  the  Interior.     It  was  created  by  Order 

posed  reservoir  projects  and  hydroelec- 
tric facilities  in  such  area. 

The  territory  served  by  the  plaintiff 
(see  finding  7(a))  is  within  the  area 
described  in  finding  9.  The  authorized 

and  proposed  hydroelectric  power  proj- 
ects referred  to  in  finding  9  were  all 

located  or  to  be  located  in,  or  within 
transmission  distance  of,  the  territory 

ser\-ed  by  the  plaintiff.  The  aggregate 
hydroelectric  generating  capacity  pro- 

posed to  be  installed  in  such  Federal 
projects  was  about  2,000,000  kilowatts. 

During  the  period  in  question,  on  the 

basis  of  the  reports  of  the  Army  En- 
gineers, plaintiff  believed  that  the  power 

generated  at  the  Federal  projects  in  the 
area  would  be  sold  to  existing  electric 

systems.  However,  under  section  5  of 
the  Act  of  December  22,  1944  (the  Flood 
Control  Act  of  1944),  58  Stat.  887,  the 
Secretary  of  the  Interior  was  authorized 

to  sell  such  power  in  wholesale  quantities 
at  rates  to  be  approved  by  the  Federal 
Power  Commission,  and  to  construct  or 

acquire,  from  funds  appropriated  by  Con- 
gress, transmission  lines  and  related 

neces.^^ary  facilities.  The  Southwestern 
Power  Administration  was  designated  as 
the  marketing  agent  under  section  5  of 

the  Act  of  December  22,  1944,  supra.* 
In  November  of  1945  the  Southwest- 

ern Power  Administration  issued  a  "Re- 
port on  Comprehensive  Plan  of  Power 

Distribution  and  Sales  from  Hydro- 
Electric  Projects,  as  Authorized  by  Flood 
Control  Act,  December  1944  (H.R.  4485) 

in  the  Southwestern  Region."  This  was 
a  proposal  for  possible  future  action  with 
respect  to  the  construction  and  operation 

of  a  comprehensive  electric  system  with- 
in a  substantial  portion  of  the  southwest- 

ern area  of  the  country.  The  Plan  pro- 
posed the  sale  in  wholesale  quantities  of 

firm  power  to  public  bodies,  rural  electric 

cooperatives,  and  privately  owned  com- 

panies. 
The  comprehensive  plan  was  brought 

to  the  attention  of  plaintiff  on  or  about 

February  2,  1946,  and  it  was  apparent 

No.    1S65,    which    the    Secretary    of    the 
Interior  issued  on  August  31,  1943. 
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(ment   of    Agriculture    requests 

^^\ds  io  be  used  by  the  Rural  Ele
ctrifica 

tion 
/administration  in  making  loans  to 

Supreme  Court  in  the  case  of  Cam- 
marano  v.  United  States,  358  U.S.  498, 

79  S.Ct.  524,  3  L.Ed.2d  462.  In  that 
case,  the  issue  was  the  deductibility  of 

expenses  incurred  by  Cammarano  in  an 

   effort  to  persuade   voters  to  cast  their 

*^*'    t    to    dissuade    the    appropriations      ballots  against  proposed  state  initiative t'"^  ...           1   J  i^v.^ — 1„  „r^«r,  +>io      legislation   which   would   have   seriously 
affected  or  wholly  destroyed  the  taxpay- 

,  (iin  I'ural  electric  cooperatives  f
or 

^^^[^ ^'(ruction  of  steam  electric  generating 
^^''a'ions  and  transmission  lines.    The  at- 

oniniittees  was  based  largely  upon  the 

r'nlity  of  proposed  appropriations. 

plaintiff,  in  addition  to  advertising  ex- 

H,>nscs  and  travel  expenses,  incurred  and 

Iviid  legal  fees  to  its  general  counsel, 

Kichard  L.  Arnold,  as  compensation  for 

his  services  in  preparing  and  submitting 

local  opinions  to  subcommittees  and  ex- 

penses incident  to  his  attending  com- 

niittee  hearings  for  the  purpose  of  giv- 

ing testimony. 
plaintiff  timely  filed  its  corporation 

income  tax  returas  for  the  calendar  years 
1047,  1948,  1949,  and  for  a  part  of  1950, 
and  paid  the  t^xes  shown  to  be  due. 
After  examination,  the  Internal  Revenue 
Service  made  certain  adjustments,  not 
here  involved,  and  assessed  a  deficiency. 

In  determining  the  deficiency,  the  In- 
ternal Revenue  Service  disallowed  as  de- 

ductions from  plaintiff's  gross  income 
the  advertising  expenses,  legal  and  travel 
expenses,  which  are  referred  to  herein. 

Plaintiff  paid  the  assessed  deficiencies 
and  timely  filed  claims  for  refund  which 
were  denied.    This  suit  results. 

Since  two  types  of  deductions  are 

claimed  here,  we  will  treat  each  sepa- 
rately. 

[1]  The  first  claimed  deduction  is  for 

the  cost  of  advertising.  As  stated  ear- 
lier, the  law  does  not  allow  a  deduction 

from  gross  income  for  expenditures  in- 
curred for  lobbying  purposes,  the  promo- 

lion  or  defeat  of  legislation,  the  exploita- 
tion of  propaganda,  including  advertising 

other  than  trade  advertising  and  con- 
tributions for  campaign  expenses.  The 

nondeductibility  of  these  items  stems 
from  section  29.23 (q)-l  of  Treasury 
Regulations  111,  supra,  the  legality  of 
^•nich  was  upheld  most  recently  by  the 

3-    N'otl.ing  is  contained  in  the  evidence  or ^r'fis,  but  the  possibility  exists  that  re- 312  F.2<J— 28V4 

er's  business.  Therein  the  Supreme 
Court  held  that  not  only  lobbying  ex- 

penses, but  also  sums  spent  for  "  *  *  * the  promotion  or  defeat  of  legislation, 
the  exploitation  of  propaganda,  including 

advertising  other  than  trade  advertising" 
are  non-deductible  [italic  supplied].  In 
addition  to  upholding  the  legality  of  the 

regulations,  the  Supreme  Court  in  the 
Cammarano  case  rejected  as  without 

merit  the  contention  that  the  first  amend- 
ment to  the  Constitution  of  the  United 

States  was  violated  by  the  denial  of  ex- 
penditures to  purchase  publicity  which 

could  influence  the  fate  of  legislation. 

Plaintiff  contends  with  respect  to  the 
constitutional  question  that  the  Supreme 

Court's  holding  was  made  without  the  ex- 
tended consideration  usually  afforded  to 

constitutional  questions.  We  need  only 
to  point  out  that  while  the  majority 

opinion  in  Cammarano  respecting  viola- 
tion of  the  first  amendment  was  contain- 

ed in  one  paragraph,  it  was  not  treated 
in  a  cavalier  fashion.  Mr.  Justice 

Douglas,  in  a  concurring  opinion,  very 

exhaustingly  dealt  with  the  constitution- 
al question  and  approved  and  upheld  the 

constitutionality  of  the  regulation. 

True,  plaintiff  makes  a  different,  intel- 
ligent and  persuasive  argument  on  this 

point.  Yet,  however  meritorious  the 
argument,  we  feel  that  the  Cammarano 
opinion  leaves  no  room  for  doubt  in  this 
field. 

Referring  back  to  the  application  of 
the  Cammarano  case  to  the  facts  of  this 

case — legislation  had  already  been  pass- 
ed, so  we  cannot  categorically  say  that 

the  advertisements  were  primarily  aimed 

at  promoting  or  defeating  legislation-^ 

peal  of  legislation  already  enacted  might 
reasonably  result  from  such  advertising. 
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that  if  the  facilities  embraced  therein 

were  constructed  and  operated,  it  would 
constitute  a  competitive  system  with  that 
of  plaintiff.  The  plaintiff  was  concerned 
that  the  cities  and  towns  would  decide 

to  go  into  the  power  business  and  either 
build  distribution  systems  or  acquire 
those  owned  by  plaintiff.  The  plaintiff 
considered  this  to  be  a  serious  threat  to 
its  business. 

The  plaintiff's  concern  was  increased 
by  reports  it  received  to  the  effect  that 
representatives  of  the  Southwestern 
Power  Administration  had  approached 

certain  municipal  authorities  and  had 
tried  to  interest  them  in  public  power 
and  in  substituting  electric  service  from 
the  Southwestern  Power  Administration 

for  the  electric  service  rendered  by  the 

plaintiff.  In  fact,  during  the  periods  in- 
volved in  this  case,  the  Southwestern 

Power  Administration  began  furnishing 

electric  service  to  three  rural  electric  co- 

operatives which  were  located  in  plain- 

tiff's service  area  and  which  had  pre- 
viously obtained  power  from  the  plaintiff. 

In  an  attempt  to  develop  a  spirit  of  op- 
position toward  the  implementation  of 

the  Southwestern  Power  Administra- 

tion's comprehensive  plan,  plaintiff  began 
a  series  of  advertisements  in  newspapers 

and  magazines  which  circulated  primari- 
ly in  such  senice  area.  In  their  totality, 

these  advertisements  endeavored  to  make 

the  following  principal  points: 

"The  Government,  through  the 
Southwestern  Power  Administra- 

tion, was  planning  to  spend  $200,- 

000,000  of  the  taxpayers'  money  to 
build  a  power  system  that  would 
duplicate  the  lines  of  electric  light 
companies  already  serving  more 
than  800,000  houses  in  Missouri, 

Kansas,  Oklahoma,  Arkansas,  Lou- 
isiana, and  Texas. 

"The  plaintiff  was  building  to 
serve  every  future  need  of  electric 

power  in  its  territory.  There  was  no 
need,  and  there  never  would  be  a 
need,  for  the  Southwestern  Power 

Administration  to  waste  the  taxpay- 

ers' money  for  service  already  sup- 

plied by  the  plaintiff,  a  taxpaying 
business. 

"The  plaintiff  and  other  electric 
power  companies  operating  in  the 

areas  where  Federal  flood-control 
dams  were  located  or  to  be  located 
should  be  permitted  to  purchase  and 
distribute  any  power  generated  at 

those  projects,  because  such  com- 
panies already  had  the  lines  and  oth- 

er distribution  facilities. 

"It  is  unfair  for  the  Government 
to  compete  with  electric  power  com- 

panies in  the  generation  and  dis- 
tribution of  electric  power,  because 

electric  power  companies  are  re- 
quired to  pay  a  fair  return  to  their 

investors,  to  pay  taxes,  and  to  pay 
adequate  interest  on  loans,  whereas 
the  Government  does  not  meet  such 

requirements. 

"The  Government  shifts  its  losses 
to  the  taxpayers.  In  the  power  busi- 

ness, it  can  pretend  to  sell  cheap 
power  and  cover  up  its  losses. 

"When  the  Government  takes  over 
enough  things,  socialism  comes  auto- 

matically. Socializing  electric  light 
and  power  is  one  of  the  first  goals  of 

people  who  want  to  push  America 
down  the  hill  to  socialism. 

"Government    ownership   of   elec- 

tric power  companies  is  contrary-  to 
the  American  system  of  free  busi- 

ness enterprise." These  advertising  expenses  are  the  same, 

and  in  part,  are  the  subject  of  this  litiga- 
tion. 

During  the  periods  here  involved,  rep- 

resentatives of  plaintiff,  plaintiff's  presi- 
dent, vice  president,  and  general  counsel, 

in  cooperation  with  other  electric  power 

companies,  also  appeared  before  subcom- 
mittees of  the  Appropriations  Commit- 

tees of  the  House  of  Representatives  and 

Senate  of  the  United  States.  In  these  ap- 

pearances an  attempt  was  m.ade  to  per- 
suade said  committees  not  to  grant  re- 

quests for  funds  to  be  used  by  the 
Southwestern  Power  Administration  for 

purposes  of  the  agency's  comprehensive 
plan.  In  addition,  an  attempt  was  made 

to  persuade  committees  not  to  grant  De- 
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[2]  What  then  remains  in  the  regu- 
lation which  could  deny  deductibility? 

We  think  the  important  language  is  this: 

"  *  *  *  the  exploitation  of  propagan- 

da, including  advertising  other  than 

trade  advertising    *    *    *." 

The  principal  points  which  the  ad- 
vertisements were  designed  to  make  are: 

(1)  The  Government,  through  the  South- 
western Power  Administration,  was 

planning  to  unnecessarily  waste  $200,- 

000,000  of  the  taxpayers'  money  to  build 
a  duplicating  power  system;  (2)  there 
was  no  need  for  such;  (3)  the  plaintiff 

should  be  permitted  to  purchase  and  dis- 
tribute any  power  generated  at  the  pro- 

posed projects;  (4)  it  is  unfair  for  the 
Government  to  compete  with  private 

companies;  (5)  the  Government  shifts 

its  losses  to  the  taxpayers  and  can  pre- 
tend to  sell  cheap  power  and  cover  up 

its  losses;  (6)  socialism  would  be  the 
result;  (7)  Government  ownership  of 
electric  power  companies  is  contraiy  to 
the  American  system  of  free  business 

enterprise. 

Even  though  we  may  be  heart  and  soul 
in  sympathy  v/ith  and  in  agreement  with 
the  objectives  of  the  advertisements, 
nevertheless  said  advertisements  clearly 
are  in  the  nature  of  the  exploitation  of 
propaganda  and  cannot  be  considered 

as  "trade  advertisements".  Except  for 
plaintiff's  name  at  the  bottom  of  each  ad, 
nothing  is  contained  in  any  one  that 
would  induce  a  prospective  customer  to 

purchase  plaintiff's  product.  For  in- 
stance, picking  at  random,  the  advertise- 

ment of  January  1947  is  entitled,  "Here's 
Where  Your  Money  Goes."  This  ad  is 
pointing  to  waste  oftax  money  proposed 
to  be  spent  by  Southwestern  Power  Ad- 

ministration. The  advertisement  of  May 

5,  1947,  is  entitled,  "Is  This  Waste  Really 
Necessary?"  This  ad  points  out  unfair 
competition  by  the  Government.  The 

November  1948  ad  is  entitled,  "The  way 
it  actually  works."  This  ad  is  datelined 
"London"  and  points  out  the  danger  of 
socialism.  Thus,  it  can  readily  be  seen 
that  exploitation   of  propaganda   is   the 

4.    .«?tover  Co.   v.  Commissioner,  27  T.C.  434;    Revere  Racing  Association  v.  Scaulon,  1  Cir, 232  F.2d  816. 

primary  objective  of  most,  if  not  all,  of 
the  advertisements  when  viewed  either 
individually  or  as  a  whole.  They  \\-er^ 
designed  to  create  a  climate  of  public 
opinion  against  the  proposed  project,  the 
expense  deductibility  of  which  is  in  di- 

rect violation  of  the  pertinent  regulations 
and  not  in  conformity  with  the  expres- 

sion of  the  Supreme  Court  in  Cam- 
marano  v.  United  States,  supra. 

While  it  may  be  argued  that  the  in. 

sertion  of  Plaintiff's  name  at  the  bottom 
of  each  advertisement  in  some  measure 
attains  the  form  of  direct  customer  ad- 
vertising,  the  tenor  of  the  advertise- 

ments, taken  in  their  entirety,  completely 
outweighs  any  determination  other  than 
that  their  purpose  was  purely  the  ex. 
ploitation  of  propaganda. 

[3]  Nor  can  the  threat  of  business 
injury  justify  advertising  such  as  here, 
Los  Angeles  &  Salt  Lake  Railroad  Co.  v. 

Commissioner,   18  B.T.A.  168. 

[4]  Consequently,  in  the  light  of  the 

Supreme  Court's  decision  upholding  the 
validity  of  the  regulation  in  question, 
and  in  the  light  of  many  decisions  to  the 

effect  that  deductions  for  advertising  un- 
der section  23(a)  (1)  (A),  supra,  must 

be  within  the  normal  concept  of  advertis- 

ing; i.  e.,  pi'omoting  the  sale  of  goods,* 
plaintiff  must  fail  on  this  item  of  its 
claim. 

The  remainder  of  plaintiff's  claim  is 
based  upon  the  deductibility  or  non-de- 
ductibility  of  certain  legal  and  travel 

expenses  of  the  plaintiff.  Plaintiff's 
claim  is  based  upon  a  contention  that 

said  expenses  constitute  "ordinary  and 
necessary  expenses  paid  or  incurred 

*  *  *  in  carrying  on  *  *  *  busi- 

ness," within  the  meaning  of  that  phrase 
as  is  used  in  section  23(a)  (1)  (A)  of 

the  Internal  Revenue  Code  of  1939,  su- 

pra. 
Defendant,  of  course,  contends  that  the 

legal  and  travel  expenses  were  incurred 
in  an  effort  to  defeat  legislation ;  i.  e.,  to 

defeat  an  appropriation  bill  for  the  ira- 
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rnentation  of  the  Southwestern  Power 

^  ,j^^jnistration's   comprehensive   plan. 

While  the  problem  of  whether  or  not 

..^ppjopriation"  is  "legislation"  is   sur- 
tuiided  by  an  aura  of  confusion  and 
.  jjt  with  little  or  no  light  shed  on  the 

«jbject  by  the  Federal  courts,  we  think 

the  resolution  of  that  question  is  un- 

necessary to  a  complete  disposition  of 

this  phase  of  the  case. 
The  facts  respecting  .this  portion  of 

plaintiff's  claim  are  briefly:  Plaintiff  in- 

curred legal  and  travel  expenses  in  at- 
tempting, along  with  other  electric  power 

companies,  to  persuade  the  appropria- 
tions committees  of  the  U.  S.  Senate  and 

House  of  Representatives  not  to  grant 
requests  of  the  Interior  Department  for 
funds  to  be  used  by  the  Southwestern 
power  Administration  for  the  purposes 

of  the  agency's  comprehensive  plan,  and 
not  to  grant  a  request  by  the  Department 
of  Agriculture  for  funds  to  be  used  by 
the  Rural  Electrification  Administration 
in  carrying  out  a  plan  whereby  the  Rural 
Electrification  Administration  would 

make  loans  to  certain  rural  electric  co- 
operatives for  construction  of  steam 

electric  generating  stations  and  trans- 
mission systems  within  the  area  of  plain- 

tiff's operations. 

The  plaintiff's  reason  for  the  above 
action  was  based  upon  its  general  coun- 

sel's advice  that  in  his  opinion  the  steam 
electric  generating  plants  and  the  net- 

work of  14,000  miles  of  transmission 

h'nes  proposed  to  be  constructed  by 
Southwestern  Power  Administration 

were  not  authorized  by  section  5  of  the 

Act  of  December  22,  1944,  supra.* 
In  attempting  to  prevent  favorable  ac- 

tion on  the  requests  for  funds,  the  presi- 
dent, vice  president,  and  general  counsel 

of  the  plaintiff  engaged  in  travel,  at  the 
expense  of  plaintiff,  for  the  purpose  of 
apjiearing  at  hearings  before  a  subcom- 

mittee of  the  respective  appropriations 
committee,  stating  to  said  subcommittee 

factual  and  legal  reasons  why,  in  the 
opinion  of  plaintiff,  the  requests  for 
funds  should  not  be  granted. 

5.    This  statute  is  frcquenUy  referred  to  as 
the  Flood  Control  Act  of  1944. 

While  it  is  true  plaintiff's  representa- 
tives made  certain  factual  representa- 
tions regarding  the  plan,  we  think  those 

statements  were  necessary  to  place  the 
situation  in  a  climate  whereby  the  legal 
problems  could  be  approached. 

In  connection  with  these  activities, 

plaintiff  paid  legal  fees  to  its  general 
counsel,  as  compensation  for  his  service 

in  preparing  and  submitting  legal  opin- 
ions to  plaintiff  and  said  subcommittee 

and  in  attending  hearings  before  such 
subcommittee  for  the  purpose  of  giving 

testimony  himself  and  advising  other 

representatives  of  plaintiff  with  respect 
to  the  formulation  of  statements  to  be 

submitted  by  them  to  said  subcommittee, 

and  in  coordinating  legal  material  for  in- 
clusion in  said  statements  and  in  per- 

forming legal  research  incident  to  these 
matters. 

The  total  legal  and  travel  expenses 
amounted  to  $14,459.58.  Of  this  amount, 

$9,500  represented  fees  paid  plaintiff's 
general  counsel  for  his  legal  services, 

$3,949.48  represented  reimbursement  to 

plaintiff's  general  counsel  for  travel  ex- 
penses and  $1,010.10  represented  reim- 

bursement to  other  representatives  of  the 

plaintiff  for  travel  expenses.* 
These  expenses  were  not  disallowed  by 

the  Commissioner  of  Internal  Revenue 

on  the  ground  that  the  expenses  were 

not  "ordinary  and  necessary  expenses" 
under  section  23(a)  (1)  (A),  supra,  but 

on  the  ground  that  they  were  not  deducti- 
ble from  gross  income  under  the  provi- 

sions of  section  29.23 (q)-l,  supra,  of 
the  regulations  and,  therefore,  did  not 

constitute  allowable,  ordinary  and  neces- 
sary expenses  under  section  23(a)  (1) 

(A). Thus,  we  must  again  look  to  the  above 
regulation  for  a  determination  as  to  the 

application  thereof.  At  the  outset,  we 
can  cast  aside  certain  portions  of  the 

regulation;  i.  .e,  it  was  not  the  exploita- 
tion of  propaganda,  including  advertising 

of  any  sort,  nor  was  it  a  campaign  con- 
tribution. Therefore,  to  come  within  the 

regulation  the  expenses  must  have  been 

6.    No  question  is   raised  as  to  the  reason- 
ableness of  the  above  amounts. 
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either  for  lobbying  or  the  promotion  or 

defeat  of  legislation. 

[5, 6]  We  cannot  conceive  in  this 
situation  that  the  Government  strongly 

urges  that  the  above  recited  appearances 
constituted  lobbying  on  the  part  of  the 

plaintiff.  A  mere  appearance  before  a 
legislative  committee  cannot  be  construed 

to  be  "lobbying"  under  the  statute.  As  a 
matter  of  fact,  a  mere  appearance  before 

a  committee  of  Congress  is  expressly  ex- 
cepted from  the  Act.  60  Stat.  839,  842. 

Therefore,  we  hold  that  the  appearances 

and  statements  by  plaintiff's  president, 
vice  president,  and  general  counsel  in 

fact  are  not  embraced  by  the  term  "lob- 

bying". We  then  must  consider  whether  these 

sums  were  expended  for  the  promotion  or 
defeat  of  legislation,  and  in  so  doing  we 
attempt  to  refrain  from  any  expression 

as  to  whether  "appropriation"  is  "legisla- 
tion" within  the  meaning  of  the  regula- 

tion in  question. 

We  simply  do  not  think  plaintiff's  rep- 
resentatives were  paid  to  promote  or 

defeat  legislation.  The  legislation  had 
been  passed  by  Congress.  Indeed,  as  a 
result  thereof,  plaintiff  was  fighting  for 
its  very  existence.  If,  as  thought  by 

plaintiff,  the  Southwestern  Power  Ad- 

ministration's lines  could  effectively  de- 
stroy plaintiff's  business  and  there  was 

some  taint  of  illegality  in  an  appropria- 
tion of  funds  to  supplement  the  plan,  it 

was  the  duty  of  plaintiff's  president  and 
officers  to  seek  legal  advice  in  order  to 

protect  its  stockholders.' 

In  furtherance  of  this  goal,  it  was  also 

the  duty  of  plaintiff's  officers'  to  so  in- 
form the  appropriations  committees  of 

Congress.  In  this  connection,  there  is  no 
evidence  to  the  contrary  and  we  assume 

neither  plaintiff's  president  nor  its  vice 
president  were  lawyers,  and  hence  it  was 
necessary  that  they  turn  to  some  other 

person  for  legal  advice.     This  they  did 

7.  The  advice  obtained  from  plaintiff's  gen- 
eral counsel  made  attendance  before  the 

subcommittee  more  imperative,  in  that 
plaintiff  was  ad\ised  that  court  action 

-would  not  solve  the  problem  and  that  ap- 
pearance before  the  appropriations  com- 

and  we  can  see  no  reason  why  the  obliga- 
tion incurred  thereby  should  not  be  treat- 

ed as  an  ordinarj'  and  necessary  expense 
in  carrying  on  its  business  under  the 
terms  of  section  23(a)  (1)  (A),  supra. 

Therefore,  when  it  became  necessary 
to  impart  this  legal  information  to  the 
appropriations  committee,  it  was  im- 
perative  that  they  have  in  attendance 
their  attorney,  not  only  to  advise  the 
president  and  vice  president  in  their  tes- 

timony before  the  committee,  but  to  testi- 

fy and  advise  said  committee  on  the  legal 
intricacies  involved. 

The  regulation  was  not  designed  to 
protect  an  illegal  act  of  an  appropriations 
committee  but  only  the  legitimate  acts 
of  Congress.  In  this  respect,  whether 
plaintiff  was  right  or  wrong  is  of  no 

importance.  The  important  fact  is  plain- 
tiff believed  the  appropriation  to  be  il- 

legal and  thus  was  impelled  to  make  its 
contention  known.  This  is  the  right  of 

each  citizen,  company,  or  corporation, 
and  is  in  conformity  with  sound  business 

principles.  Viewed  in  this  light,  deduc- 
tion of  the  attendant  expense  could  not 

violate  the  regulation  in  question. 

Their  appearance  was  not  to  deceive, 
not  to  influence,  but  merely  to  state  their 
case  in  an  effort  to  preserve  the  business 
the  company  had  built,  and  in  this  respect 
denial  of  the  right  of  deductibility  for 
expenses  attributable  to  an  attempt  to 
enlighten  a  committee  of  Congress  as  to 

the  legality  of  proposed  action  would  be 

manifestly  unfair.  Indeed,  Southwest- 
ern Power  Administration  was  unques- 

tionably represented  by  legal  counsel 

and  had  also  its  representatives  in  at- 
tendance. Why  then  should  plaintiff  not 

be  given  the  same  consideration  with 
right  to  deduct  the  attendant  expense? 
We  can  only  answer  this  question  by 

holding  that  the  expenses  enumerated 
earlier  do  not  fall  within  the  prohibition 
of  the  regulation,  but  are  ordinary  and 

mittces  offered  the  only  solution.  The 

opinion  of  plaintiff's  general  counsel  has 
been  confirmed  bj'  the  court's  opinion  in 
Kansas  City  Power  &  Light  Company  v. 
McKay,  96  U.S.App.D.C.  273,  225  F.2d 
924. 
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necessary  business  expenses  within  the 

moaning  of  section  23(a)  (1)  (A),  supra, 

Furthermore,   there  was  another  and 

iniportant   reason   for  their  appearance 

box  ore 
the    appropriations     committee. 

plaintiff  was  naturally  desirous  at  all 

times  to  keep  itself  informed  as  to  the 

•Southwestern  Power  Administration's 
plans,  inasmuch  as  it  conceivably  could 

\je  put  out  of  business  as  a  result  thereof, 

and  plaintiff  might  conceivably  remain 
in  business  by  the  purchase  of  electricity 
under  the  terms  of  the  Act  of  December 

22,  1944,  supra.  Thus  plaintiff's  ap- 
pearances were  not  only  geared  to  the 

legality  of  the  appropriations  but  directly 
connected  with  its  business. 

Consequently,  we  hold  that  plaintiff  is 
not  entitled  to  deduct  as  ordinary  and 
necessary  business  expense  the  amounts 

expended  for  advertising  as  earlier  out- 
lined. Plaintiff  is,  however,  entitled  to 

deduct  the  travel  and  legal  expenses  as 
referred  to  heretofore,  and  judgment  is 
entered  to  that  effect.  The  exact  amount 
of  recovery  will  be  determined  pursuant 
to  Rule  38(c)  of  the  Rules  of  this  court. 

DURFEE 
concur. 

and  WHITAKER,  Judges, 

JONES,  Chief  Judge  (concurring  in 

part  in  the  result). 

I  have  no  doubt  that  the  plaintiff  or 
any  business  concern  would  be  entitled 

to  a  deduction  for  trade  or  goodwill  ad- 
vertising simply  in  the  interest  of  secur- 

ing public  understanding.  So  long  as 

such  advertising  is  not  propaganda  di- 
rectly or  indirectly  influencing  legisla- 

tion, such  advertising  is  an  avenue  of 
good  public  relationship  in  the  normal 
course  of  regular  business  operations. 

In  modern  times  every  successful  busi- 
ness in  the  United  States  finds  it  neces- 

f^ary  to  advertise  regularly  in  the  ordi- 
nary conduct  of  its  operations,  not  only 

for  business  purposes  but  as  a  basis  of 
fair  and  honorable  operations.  Emerson 

is  reputed  to  have  said  many  years  ago 
that  if  a  man  can  write  a  better  book, 
preach  a  better  sermon,  or  build  a  better 

mousetrap  than  his  neighbor,  even 
though  he  builds  his  house  in  the  woods, 
the  world  will  make  a  beaten  path  to 
his  door.  That  was  probably  at  least 
measurably  true  in  the  circumstances 
that  existed  at  that  time.  But  in  the 

grueling  competition  of  today  the  man 
would  probably  starve  to  death  before  the 
public  found  out  that  he  was  in  the 

woods.  In  the  tremendous  competition 

of  today  he  would  be  more  like  the  bash- 
ful boy  who  threw  his  sweetheart  a  kiss 

in  the  dark.  He  knew  what  he  was 

doing  but  nobody  else  did. 

In  the  current  period,  if  a  business 
concern  should  try  to  operate  in  the  dark 
it  would  die  on  the  vine,  go  broke  and 

be  forgotten,  or,  if  operating  in  a  re- 
stricted field,  would  probably  bring  down 

upon  itself  the  wrath  of  the  public  even 
though  due  to  a  misunderstanding.  By 
its  silence  it  would  thus  sow  the  seed  of 

its  own  destruction  either  by  public  re- 
volt or  by  misunderstanding,  or  by  com- 

petition that  is  wise  enough  to  cultivate 
an  understanding  public  through  the 
medium  of  judicious  advertising.  If  that 
man  in  the  woods,  however,  would  do  a 

little  intelligent  advertising  some  enter- 
prising concern  would  probably  make 

newsreels  of  him  and  have  an  interview 
in  which  he  and  his  wife  would  be  asked 

to  tell  just  how  it  was  all  done,  including 
some  stress  stories  of  long  and  persistent 

struggles  and  heartbreaks  on  the  way  to 
final  success. 

No  doubt  the  plaintiff,  with  all  other 
business  concerns,  knows  the  value  of 

and  probably  engages  in  appropriate 
goodwill   advertising. 

The  question  naturally  arises:  Is  the 
advertising  in  question  this  type  or  is  it 
intended  primarily  for  the  purpose  of 
influencing  legislation  or  action  by  the 
Congress,  the  exploitation  of  propaganda, 

or  advertising  other  than  trade  advertis- ing? 

We  have  read  each  of  the  ads  that  have 
been  submitted  in  the  record  and  we  can 
reach  no  other  reasonable  conclusion  than 

that  they  were  definitely  all  of  the  pri- 
mary propaganda  type  intended  to  stir 

33-291   O  -  78  -  120 
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up  such  a  movement  as  would  directly  or 

indirectly  affect  action  to  be  taken  by 
the  Congress. 

Plaintiff  makes  a  distinction  between 

what  is  known  as  a  legislative  bill  which 

is  usually  in  the  form  of  a  permanent 

statute,  or  an  appropriation  bill,  which 

has  for  its  purpose  simply  the  carrying 

out — usually  for  just  one  year — all  or  a 
part  of  the  enacted  legislation.  There  is 

a  distinction,  especially  in  the  House,  be- 
tween the  manner  in  which  the  two  kinds 

of  congressional  actions  are  considered 

and  classified.  But  this  is  merely  a  mat- 
ter of  rules  and  convenience  of  procedure. 

The  substance  remains  the  same.  Most 

legislation  is  inanimate  and  lifeless  with- 
out the  energizing  appropriation.  With- 

holding appropriations  in  this  type  of 

legislation  renders  such  legislation  use- 
less, thus  destroying  its  whole  purpose. 

Reducing  the  essential  appropriation  par- 
tially cripples  its  effectiveness. 

Where,  as  here,  legislation  is  depend- 
ent on  affirmative  action  to  become  ef- 

fective, the  legislative  act  is  not  com- 
plete until  the  appropriation  is  made. 

No  action  of  any  kind  can  be  taken  until 
funds  are  available.  So  any  effort  to 

induce  the  Congress  to  withhold  or  sub- 
stantially reduce  the  appropriation  which 

is  essential  to  the  life  and  effectiveness 

of  the  legislative  authorizing  act  becomes 

an  effort  to  defeat  legislation.  However, 

any  such  distinction  becomes  relatively 
unimportant  in  the  instant  case  in  view 

of  the  broad  terms  of  the  Treasury  Regu- 
lation which  forbids  deductions  for  ex- 

penses incurred  in  propaganda  and  "ad- 

vertising other  than  trade  advertising." 

Also  bearing  on  the  subject  is  a  pro- 
vision enacted  by  the  Congress  entitled 

"Title  III— Regulation  of  Lobbying  Act," 
Chapter  753,  60  Stat.  839,  840.     Section 
302(e)  contains  the  following  language: 

"The     term     'legislation'     means 
bills,  resolutions,  amendments,  nom- 

inations, and  other  matters  pending 
or  proposed  in  either  House  of  Con- 

gress, and  includes  any  other  matter 
which  may  be  the  subject  of  action 

by  either  House." 

Thus,  clearly  the  purpose  of  this  provi- 
sion was  to  include  under  the  ban  efforts 

to  influence  any  action  taken  by  the  Con- 
gress which,  of  course,  would  include  a 

legislative  measure  or  an  appropriation 

bill  enacted  pursuant  to  legislative  au- 
thorization. 

In  the  light  of  the  wording  of  the  ad- 
vertising and  especially  in  view  of  this 

declaration  of  the  Congress,  I  do  not 

think  the  plaintiff  is  entitled  to  a  deduc- 
tion for  the  type  of  advertising  shown  by 

the  record. 

The  question  remains  of  the  allowance 

of  a  deduction  for  attorneys'  fees.  I 
think  that  this  matter  comes  in  a  differ- 

ent category. 

In  the  complication  of  laws  and  risports 
under  which  modern  business  must  be 

operated,  there  is  a  vital  need  for  coun- 
sel. The  Commissioner  has  found  that 

the  work  of  the  counsel,  Mr.  Arnold,  was 

limited  to  the  legal  questions  involved 
and  that  his  advice  and  appearance  were 

on  that  basis.  He  so  stated  in  the  ora^ 
argument  and  the  statement  was  not 

questioned  by  defendant's  counsel. 
It  appears  from  the  record  that  the 

operation  and  planning  of  the  Southwest- 
ern Power  Administration  in  this  partic- 

ular area  was  done  under  an  executive 

order  issued  pursuant  to  the  authorizing 
act  and  that  the  Southwestern  Electric 

Power  Company  made  its  plans  in  ac- 
cordance therewith.  Of  course  such 

plans  would  necessarily  be  limited  to  the 
framework  of  the  act  under  which  the 

operations  were  being  pursued.  Certain- 
ly, the  business  concern  was  entitled  to 

have  counsel  advise  whether  the  planners 
stayed  within  the  limits  of  the  act.  Even 
though  it  may  have  stayed  within  its 
terms  it  would  be  altogether  advisable 

and  proper,  almost  necessary,  to  have 
legal  advice  on  whether  it  had  done  so. 

One  of  the  most  highly  prized  rights  of 

the  Anglo-Saxon  tradition  is  to  have  a 
day  in  court  and  the  right  to  be  repre- 

sented by  counsel.  I  have  always  thought 

that  one  of  the  chief  glories  of  the  Con- 
stitution is  that  the  Nation  cannot  take 

the  shirt  from  the  back  of  the  street 
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rnp-^"^
 

uffin   without  either   securing  the 

d's  consent  or  paying  him  for  the  req- 

'■•vitioned  rags.  A  man  is  entitled  to 

^iunsel  both  in  civil  and  criminal  mat- 

*^TS-  ̂"  ̂ ^^^  ̂ ^^^^  °^  ̂^^^  record,  I  think 
\unt\fi^  is  entitled  to  have  a  deduction 

for  the  legal  fees  and  expenses  incurred 

n  connection  with  the  services  of  Mr. 

Id  as  described  by  the  trial  commis- 
The    record    rather   clearly    in- 

the 
not 

.\rno 

j;ioner 
(iicates  that  the  other  counsel  and  officials 

were  engaged  largely  in  connection  with 

rroposed    legislation    or    action    by 

Congress,  or  at  least  the  record  is 

clear  that  this  is  not  true. 

Our  attention  has  been  called  to  the 

provisions  of  section  3  of  the  Revenue 

Act  of  1062,  which  permit  deductions 

for  expenses  incurred  in  connection  with 

appearances  before,  or  submission  of 
.statements  to,  congressional  committees 
or  individual  members  of  the  Congress. 
But  this  section,  especially  when  read  in 
connection  with  the  House  and  Senate 

Reports,  would  indicate  that  the  law  was 
otherwise  prior  to  the  1962  enactment. 
At  least  the  wording  does  not  seem  to 

indicate  that  the  amendment  was  merely 

a  clarifying  declaration  of  what  the  in- 
tention of  the  Congress  had  been  in  the 

earlier  enactment. 

Hence,  I  concur  with  the  majority  that 

the  advertising  expenses  are  nondeducti- 

ble. I  v.ould  limit  plaintiff's  recovery 
to  the  fees  and  traveling  expenses  of  the 
chief  counsel,  Mr.  Arnold. 

DAVIS,  Judge  (concurring  in  part  and 
dissenting  in  part). 

I  concur  in  the  court's  judgment 
against  the  deductibility  of  the  advertis- 

ing expenses,  but  I  dissent  from  the 
ruling  upholding  the  deduction  of  the 
travel  and  legal  expenses.  Under  the 
Treasury  Regulation  (Treas.Reg.  Ill, 

Sec.  29.23(q)-l),  the  latter  amounts 

were,  I  believe,  non-deductible  as  "sums 
of    money    expended    for    lobbying   pur- 

poses" and  also  for  "the  promotion  or 

defeat  of  legislation." 

Ever  since  the  prototype  of  this  regu- 
lation was  issued  in  1915  (T.D.  2137),  it 

has  forbidden  the  deduction  of  "lobby- 
ing" expenses.  The  Supi^eme  Court  has 

said  that  "lobbying  in  its  commonly  ac- 

cepted sense"  means  "representations 
made  directly  to  the  Congress,  its  mem- 

bers, or  its  committees."  United  States 
V.  Rumely,  345  U.S.  41,  47,  73  S.Ct.  543, 
97  L.Ed.  770  (1953);  United  States  v. 
Harriss,  347  U.S.  612,  620,  74  S.Ct.  808, 
98  L.Ed.  989  (1954).  The  term  has  not 
been  limited  to  improper  or  clandestine 

activities.  In  appearing  before  commit- 

tees of  the  Congress,  plaintiff's  officers 
and  counsel  had  "direct  communication 
with  members  of  Congress  on  pending 

or  proposed  federal  legislation"  (United 
States  V.  Harriss,  supra),  communica- 

tions which  were  within  "lobbying  in  its 

commonly  accepted  sense."  It  is  true 
that  the  Regulation  of  Lobbying  Act,  en- 

acted in  1946,  excepts  from  its  coverage 

"any  person  who  merely  appears  before 
a  committee  of  the  Congress  of  the 

United  States  in  support  of  or  in  opposi- 

tion to  legislation"  (60  Stat.  839,  842,  2 
U.S.C.  §  267),  but  this  was  a  special  ex- 

ception for  that  registration  statute 
which  did  not  affect  the  usual,  broader, 

meaning  of  the  term  "lobbying"  as  it  has 
been  employed  in  the  Treasury  Regula- 

tions since  1915.^ 

The  travel  and  legal  expenses  plaintiff 

seeks  to  deduct  were  also  spent  for  "the 

promotion  or  defeat  of  legislation." 
That  phrase  in  the  Regulation  has  a  long 
reach.  It  has  been  applied  to  attempts 
to  influence  Congress  to  pass  statutes 

(Textile  Mills  Securities  Corp.  v.  Com- 
missioner, 314  U.S.  326,  62  S.Ct.  272, 

86  L.Ed.  249  (1941));  to  efforts  to  in- 
duce the  electorate  of  a  state  to  defeat  or 

approve  an  initiative  or  referendum 
(Cammarano  v.  United  States,  358  U.S. 
498,  79  S.Ct.  524,  3  L.Ed. 2d  462  (1959))  ; 

Section  3  of  the  Revenue  Act  of  19G2, 

STth  Cong..  2(1  Scss.,  P.L.  S7-S34,  en- 
Jicted  October  IG,  10C2,  umkcs  new  pro- 

visions for  deduction  of  the  expenses  of 

appearing  before  Congressional  commit- 
tees, but  these  amendments  apply  only  to 

taxable  years  beginning  after  December 

31,  1962. 
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to  expenditures  for  appearances  before 

state  legislators  (Bellingrath  v.  Com- 

missioner, 46  B.T.A.  89  (1942));  and 

to  programs  designed  to  influence  the 

voters  of  a  city  against  a  proposed  ordi- 

nance (Sunset  Scavenger  Co.  v.  Commis- 
sioner, 84  F.2d  453  (C.A.9,  1936)).  To 

me,  this  sweeping  phrase— designed  to 
cover  the  entire  range  of  law-making  by 

"legislative"  bodies  of  all  types— clearly 
applies  to  an  attempt  to  persuade  an 

Appropriation  Committee  of  the  Con- 

gress not  to  implement  a  pre-existing 
statute  by  including  the  necessary  money 
in  an  appropriation  bill.  This  is  just 
as  much  an  effort  to  defeat  Congressional 

"legislation"  as  it  would  be  if  the  ap- 
pearances were  related  to  a  substantive 

bill.  Authority  to  enact  appropriation 

measures  is  among  the  "legislative  pow- 
ers" granted  to  Congress  by  Article  I, 

Section  1,  of  the  Constitution;  an  ap- 
propriation bill,  once  enacted,  is  a  statute 

and  law  of  the  United  States  like  any 

other,  as  the  Constitution  itself  expressly 

recognizes  (Art.  I,  Sec.  9)  by  declaring 

that  "no  Money  shall  be  drawn  from  the 
Treasury,  but  in  Consequence  of  Appro- 

priations made  by  Law"  (emphasis 
added) ;  indeed.  Congress  can  amend 

substantive  legislation  through  an  appro- 
priation bill,  if  it  chooses  to  disregard 

its  own  internal  rule  against  doing  so 
(United  States  v.  Dickerson,  310  U.S. 

554-555,  60  S.Ct.  1034,  84  L.Ed.  1356 
(1940) ;  Eisenberg  v.  Corning,  86  U.S. 
App.D.C.  21,  179  F.2d  275-276  (C.A.D.C. 

1949)).  Nor  does  it  matter,  for  this 
comprehensive  Regulation,  that  the  plain- 

tiff's presentation  to  the  Committees  was 
primarily  legal  or  ,that  it  acted  in  all 
good  faith  to  show  Congress  that  the 
proposed  appropriations  would  not  be 
validly  authorized  by  the  prior  substan- 

tive statute.  As  the  decisions  show,  the 
Regulation  is  neutral  and  all-inclusive; 
it  has  no  concern  with  weighing  the  merit 

or  scope  of  a  taxpayer's  arguments  why 
certain  legislation  should  be  passed  or 
defeated;  it  precludes  deductions  of  ex- 

penditures made  with  the  purest  of  mo- 
tives as  well  as  those  with  the  basest; 

and  it  applies  to  those  petitioners  with 

the  most  compelling  of  arguments  ^ 
well  as  those  with  the  most  frivolou- 
Similarly,  it  is  irrelevant  that  plaintiff 
thought  that  it  was  fighting  for  its  busi. 

ness  life;  the  Supreme  Court,  the  Courts 

of  Appeals,  and  the  Tax  Court  have  ap. 
plied  the  Regulation  to  comparable  cases 
in  which  an  enterprise  considered  that 
the  legislation  it  was  opposing  or  pro. 
moting  would  destroy  or  save  it  (Cam- 
marano  v.  United  States,  358  U.S.  49g 
79  S.Ct.  524,  3  L.Ed.2d  462  (1959),  af! 
firming  246  F.2d  751  (C.A.9,  1957)  and 
251  F.2d  724  (C.A.8,  1958);  Sunset 
Scavenger  Co.  v.  Commissioner,  84  F.2d 

453,  456  (C.A.9,  1936);  Revere  Racing 
Assn.  V.  Scanlon,  232  F.2d  816  (C.A.I, 
1956)  ;  Davis  v.  Commissioner,  26  T.C. 

49,  58-60  (1956)). 

These  conclusions  stem  not  only  from 

the  terms  and  history  of  the  Regulation 

but  also  from  its  underlying  policy — and 
that  of  the  Congress  at  the  time  of  plain- 

tiff's expenditures.  This  policy  was 

against  any  "public  subvention"  by  the 
federal  fisc  of  efforts  to  change  or  main- 

tain legislation.  Neither  side  to  such 
controversies  was  to  be  aided  by  tax 
deductions;  both  were  to  pay  for  their 

legislative  activities  "entirely  out  of 
their  own  pockets."  So  far  as  the  reve- 

nue was  concerned  there  was  to  be  tax 

equilibrium,  with  no  weight  to  be  thrown 
on  either  scale.  Business  and  trade  in- 

terests were  not  to  be  given  a  tax  ad- 

vantage over  opposing  non-business  in- 
terests (individual  and  organizational) 

which  ordinarily  must  bear  their  ex- 
penses of  this  character  without  com- 

pensating deduction.  See  Cammarano 
V.  United  States,  supra,  358  U.S.  at  512, 
513,  79  S.Ct.  at  532,  533,  3  L.Ed.2d  462 
(1959);  Slee  v.  Commissioner,  42  F.2d 

184-185,  72  A.L.R.  400  (C.A.2,  1930). 
The  basic  theory  was  that  everyone 
should  participate  in  the  electoral  and 

legislative  process  purely  as  an  unsub- 
sidized  citizen,  not  some  few  with  the 
added  help  of  financial  backing  by  the 
federal  treasury.  Plaintiff  seeks  this 

semi-subsidized  status  which  the  law  at 
that  time  deliberately  chose  not  to  accord it. 
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The  PICKRICK,  INC.,  Plaintiff, 
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U.S.,  Defendant. 
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U.S.  District  Court,  N.  Dist.  of  Ga., 

Atlanta  Div.,  No.  8753,  June  11,  1965. 

Year  1960.  Decision  for  Govt. 

1.  BUSINESS  EXPENSES — Expendi- 
tures for  advertising — political  ad- 

vertising. 

Business  expense  deduction  denied 
restaurant  for  advertising  expenses. 
Although  they  were  ordinary  and  nec- 

essary expenses  of  the  business,  and  not 
personal  costs  of  the  principal  stock- 

holder, they  were  intended  to  promote 
or  defeat  legislation,  and  to  promote, 
endorse,  or  defeat,  political  parties  or 
candidates.  Jury  verdict.  Reference: 
1965  P-H  Fed.  H  11,084. 

At- 

^erbert  Cheek,  Whitehead  Bldg. 
lanta,  Ga.,  Atty.  for  Plaintiff. 

Arthur  Biggens,  Atty.,  Dept.  cf  Jus- 
tice.  Wash.,  D.C.,  for  Defendant 

HOOPER,  District  Judge: 

The  Court:  Ladies  and  gentlemen  of 
the  Jury,  in  this  case  the  plaintiff,  The 
Pickrick,  Incorporated,  has  brought  this 
action  against  the  United  States  of 
America  seeking  at  your  hands  to  ob- 

tain a  refund  of  part  of  the  income 
taxes  assessed  against  the  plaintiff  for 
the  fiscal  year  and  the  calendar  year 
1960.  The  defendant  received  tie  tax 
returns  filed  by  the  plaintiff  taxpayer 
and  disallowed  a  portion  of  the  exemp- 

tions which  were  claimed  by  the  tax- 
payer arising  out  of  expenditures 

allegedly  made  by  the  taxpayer  for 
newspaper  advertisements  as  shown  to 
you  in  the  evidence  in  this  case. 

The  amount  expended  for  the  adver- 
tisements in  question  is  approximately 

the  sum  of  nine  thousand  dollars.  Of 
that  amount  the  United  States  has  dis- 

allowed some  three  thousand  dollars  of 
that  amoimt  and  it  is  for  a  return  of 
this  three  thousand  doUars  that  the 
plaintiff  sues. 

The  Internal  Revenue  and  its  officers 
have  the  right  when  they  claim  certain 
taxes  against  the  taxpayer  tn  the  forms 
provided  by  law  to  levy  an  assessment 
That  was  done  in  this  case.  Assessment 

issued  against  The  Pickrick,  Incor- 
porated, for  approximately  three  thou- 

sand dollars.  That  assessment  under  the 
law  is  prima  facie  considered  as  being 
correct  And  where  such  an  assessment 
has  issued,  as  in  this  case,  the  burden  of 
proof  is  upon  the  taxpayer,  in  this  case, 

The  Pickrick,  Incorporated,  to  show  by 
a  legal  preponderance  of  evidence  in  the 
case  that  the  assessment  is  not  correct 
That  is  the  issue  which  is  to  be  tried  in 
this  case  and  your  verdict  in  the  case 
Vr-ill  decide  that  issue,  whether  or  not 
the  assessment  as  made  is  or  is  not  cor- 

rect, the  burden  of  proof  being  upon 
The  Pickrick,  Incorporated,  to  show  that 
it  is  not  correct. 
********* 
It  so  happens  in  this  case  that  there 

is  only  one  witness  who  has  taken  the 
stand,  and  that  is  Mr.  Maddox.  I  think 

he  was  the  president,  I'm  sure  the  evi- 
dence shows  that  he  was  the  sole  stock- 

holder in  The  Pickrick,  Incorporated. 
The  corporation,  however,  is  a  party  to 
this  case.  Mr.  Maddox  is  an  interested 
witness.  You  may  consider  his  interest 
in  the  case  because  of  his  connection 
with  The  Pickrick,  Incorporated,  but 
you  are  not  to  disregard  his  testimony 
because  he  has  a  financial  interest  in 
the  case.  You  should,  however,  as  I  have 
cautioned  you,  consider  the  interest 
which  any  witness  has  in  the  case. 

In  addition  to  the  testimony  of  Mr. 
Maddox,  there  is  a  considerable  amount 
of  documentary  evidence  in  the  case. 
The  advertisements  in  question  are  in 
evidence  in  this  case. 
********* 

The  first  question,  ladies  and  gentle- 
men, which  you  will  consider  in  this 

case,  is  whether  the  plaintiff  has  estab- 
lished by  the  legal  preponderance  of  the 

evidence  that  the  entire  cost  of  all  these 
advertisements  in  question  should  have 
been  allowed  as  ordinary  and  necessary 
expenses.  The  two  crucial  words  which 

appear  in  this  question,  namely,  "ordi- 
nary and  necessary"  have  no  hidden  or 

complicated  legal  meaning.  When  Con- 
gr^s  used  these  words  in  the  income 
tax  law,  which  must  be  applied  here,  it 
intended  that  these  words  should  be 
used  in  their  natural  and  conunon  mean- 

ing. You  wiU — or  you  may  have  no 
trouble  therefore  in  applying  the  law  to 
your  answer  to  this  first  question-  Just 
consider  your  own  meaning  of  the  words 
as  you  use  them  in  your  everyday  life 
because  that  is  exactly  the  meaning 
which  Congress  intended. 

The  grounds  given  by  the  commis- 
sioner for  disallowing  a  part  of  the  total 

cost  of  these  advertisements  were  that 
portions  of  some  of  the  advertisements 

represented  the  owner's  personal  pref- 
erences  and  recommendations  concern- 
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ing  various  public  problems  which  were 
the  subjects  of  pending  legislation  by 

the  Federal,  state  or  local  governments, 

and  represented,  the  government  con- 

tends, the  owner's  personal  preferences 
and  recommendations  concerning  certain 

poUtical  parties,  platforms  or  candi- dates. 

Even  though  certain  expenses  may 
have  been  incurred  in  connection  with  a 
business  and  have  some  incidental  busi- 

ness advantage,  this  does  not  mean  that 
all  such  expenditures  are  deductible  for 

income  tax  piirposes.  First,  some  ex- 
penses may  have  been  incurred  in  whole 

or  in  part  primarily  for  personal  piir- 
poses  as  opposed  to  business.  Personal 
expenses  are  not  deductible  for  income 
tax  purposes.  Second,  even  though  some 
expenditures  may  in  fact  be  both  ordi- 

nary and  necessary  ror  the  operation  of 
a  given  business,  the  deduction  of  some 

such  expenditiires  *3  prohibited  by  law. 
Included  among  expenses  which  Con- 

gress has  provided  cannot  be  deducted 
for  income  tax  purposes  are  expenses 
which  are  incurred  for  the  promotion 
or  defeat  of  legislation  at  any  level  of 
government  or  for  the  endorsement, 
promotion  or  defeat  of  any  political 
party  platform  or  candidate  in  any 
election.  For  this  reason,  if  you  should 
decide  that  the  entire  content  of  all 
these  advertisements  is  both  ordinary 
and  necessary  for  the  operation  of  a 
restaurant  business  in  this  community, 
you  must  then  consider  and  decide 
whether  any  part  of  the  costs  of  these 
advertisements  was  incurred  for  any  of 
these  prohibited  purposes. 

The  law  which  you  must  consider  and 
apply  in  answering  these  questions  is 
perhaps  a  little  bit  complicated.  How- 

ever, the  parties  agree  that  the  law 
which  should  be  applied  haa  been  prop- 

erly stated  in  a  Treasury  Regulation 
which  reads  as  follows,  and  I  quote: 

"Expendit\ires  for  lobbying  purposes, 
for  the  promotion  or  defeat  of  legisla- 

tion, for  political  campaign  purposes  in- 
cluding the  support  of  or  opposition  to 

any  candidate  for  public  office  or  for 
carrying  on  propaganda,  including  ad- 

vertisement related  to  any  of  the  fore- 
going purposes,  are  not  deductible  from 

gross  income.  For  example,  the  cost  of 
advertising  to  promote  or  defeat  legis- 

lation or  to  influence  the  public  vnth  re- 
spect to  the  desirability  or  undesirability 

of  proposed  legislation  is  not  deductible 

PICKRICK,  INC.  V.  U.S. 

Cite  as  16  APTR  2d  5277 
business  expense  even  though  the 

legislation  may  directly  affect  the  tax- 
payer's business.  On  the  other  hand,  ex- 

penditures for  institutional  or  goodwill 

advertising  which  keeps  the  taxpayer's 
name  before  the  public  are  generally 
deductible  as  ordinary  and  necessary 
business  expenses  provided  the  expendi- 

tures are  related  to  the  patronage  the 
taxpayer  might  reasonably  expect  in 
the  futiire.  For  example,  a  deduction 
will  ordinarily  be  allowed  for  the  cost  of 

advertising  which  keeps  the  taxpayer's 
name  before  the  public  in  connection 
with  encoiuraging  contributions  to  such 
organizations  as  the  Red  Cross;  the  pur- 

chase of  United  States  Savings  Bonds; 
or  participation  in  similar  causes.  In 
like  fashion,  expenditures  for  advertis- 

ing which  present  views  on  economic 
matters,  financial,  social  or  other  sub- 

jects of  a  general  nature  but  which  do 
not  involve  any  of  the  activities  speci- 

fied in  the  first  sentence  of  this  sub- 

paragraph, are  deductible  if  they  other- 
wise meet  the  requirements  of  the 

regulations." The  expenditures  last  referred  to 
appear  in  the  first  part  of  this  regula- 

tion consisting  of  those  matters  for 
which  a  deduction  cannot  be  made  and 
I  will  repeat  the  first  portion  there  so 
you  may  get  the  context.  That  refers  to 
expenditures  for  lobbying  purposes,  for 
the  promotion  or  defeat  of  legislation, 
for  political  campaign  purposes  or  for 
carrying  on  propaganda.  So,  you  have 
there  in  that  regulation  which  I  have 
read  to  you  these  two  general  classes  of 
purposes,  one  concerning  politics,  lobby- 

ing, et  cetera;  the  other  concerning 
economic,  financial,  social  or  other  sub- 

jects of  a  general  nature.    . 
Now  ladies  and  gentlemen,  there  are 

involved  in  this  case,  necessarily  in- 
volved in  this  case,  a  number  of  matters 

which  have  been  of  great  public  interest 
in  this  commimity,  matters  of  a  purely 
political  nature.  Other  matters  of  a 
natiu-e  as  to  which  the  minds  of  people 
differ  very  much.  Sometimes  very 
bitterly.  There  are  matters  referred  to 
in  this  case  concerning  which  people 
have  very  strong  feelings  on  one  side  or 
the  other.  But  I  wish  to  caution  you 
very  earnestly  that  if  you  have  in  regard 
to  any  of  these  issues  any  strong  feel- 

ings, whether  of  conviction  or  whether 

of  prejudice,  and  it's  frequently  diflacult 
to  separate  the  two,  that  you  vdll  put 
entirely  aside  any  such  feelings  and  seek 
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to  decide  this  case  as  I  am  sure  you  will 
entirely  on  the  facts  in  the  case,  the 
rules  of  law  that  I  have  given  you  as  to 
weighing  the  testimony,  and  seek  to 
find  what  is  the  truth  in  the  case,  bear- 

ing in  mind  that  the  burden  is  on  the 
plaintiff  to  prove  the  plaintiffs  con- 

tentions by  the  greater  weight  of  evi- 
dence or  testimony  in  the  case,  not  be- 

yond a  reasonable  doubt,  not  beyond  any 
doubt,  but  by  a  greater  or  superior 
weight  of  evidence  which  would  caxise 
a  fair  and  impartial  mind  to  decide  for 
one  side  or  the  other. 

When  I  referred  in  these  instructions 
to  the  ordinary  and  necessary  expenses, 
that  does  not  mean  of  course  that  an 
advertisement  itself  has  to  be  ordinary 
or  mediocre,  uninteresting  or  anything 
of  that  sort.  I  have  defined  what  "or- 

dinary and  necessary  expense"  mean.  It 
does  not  mean  that  the  taxpayer  would 
not  have  the  right  to  put  in  his  adver- 

tisements matter  that  might  attract  the 
reader  and  cause  the  reader  to  read  the 
advertisements  when  otherwise  they 
would  not 

The  Court  has  not  meant  by  these 
instructions  to  intimate  any  opinion 
upon  the  part  of  the  Court  as  to  which 
party  should  prevail  or  as  to  any  con- 

troverted question  in  the  case.  And  if 
the  Court  has  done  so,  I  charge  you  that 
you  are  not  bound  by  any  opinion  which 
the  Court  might  express  or  even  appear 
to  express  on  any  controverted  issue  in 
this  case. 

You  will  have  out  with  you  the  form 
of  verdict  which  will  have  four  ques- 

tions, question  number  1  as  follows: 

"Has  the  plaintiff  estabhshed  by  the 
preponderance  of  evidence  that  the  pub- 

lication of  the  opinions  and  comments 
included  as  a  part  of  the  advertisements 
in  evidence  was  both  ordinary  and  nec- 

essary for  advertising  the  operation  of 
a  restaurant  business  in  this  com- 

mimity?" 
Now  that  first  question  relates  to  the 

first  portion  of  my  charge,  that  is  to 
say,  that  the  plaintiff  has  the  burden  of 
proving  that  these  expenditures  were  or- 

dinary and  necessary.  K  you  should 
answer  that  question  in  favor  of  the 
plaintiff,  you  would  write  in  there  the 

word  "Yes."  If  you  should  find  for  the 
defendant  on  that  question,  you  would 
write  under  there  the  word  "No."  If 
you  shoidd  write  in  there  the  word  "No," 

you  would  not  have  to  go  any  further. 
You  would  not  consider  Questions  2,  3 
and  4.  You  would  stop  there  and  you 
would  return  your  verdict  as  written 
with  the  word  "No"  and  that  would  be 
the  end  of  the  case. 

If,  however,  you  answer  question 
number  1  in  the  affirmative,  that  would 
mean  that  the  advertisements  were  or- 

dinary and  necessary  but  you  would 
then  have  to  go  further  and  ascertain 
whether  or  not  such  advertisements, 
even  though  ordinary  and  necessary,  vi- 

olated any  one  of  the  prohibitions  placed 
by  Congress  as  a  requisite  for  deduc- 

tions, to  which  I  have  referred. 

Question  number  2  is  one  of  those and 

"Were  any  of  the  opinions  or  com- 
ments included  as  part  of  the  advertise- 
ments in  evidence  published  by  plaintiff 

primarily  for  the  personal  purposes  of 

its  sole  owner,  Lester  Maddox." 
If  you  find  from  the  evidence  that 

that  question  should  be  answered  in  the 
affirmative,  you  would  write  in  there  the 
word  "Yes."  If  you  do  not  find  it  should 
be  answered  in  the  affirmative,  you 

would   write    in    there    the    word    "No." 

Question  number  3: 

"Were  any  of  the  opinions  or  com- 
ments included  as  part  of  the  advertise- 
ments in  the  evidence  published  for  the 

purpose  of  promoting  or  defeating  any 
legrislation.  Federal,  state  or  local,  pend- 

ing or  prospective,  referendiun  or  Con- 
stitutional Amendment?" 

There 

question find. 

again    you    would    write    the- 
'Yes"  or  "No"  as  you  should. 

Number  4: 

"Were  any  of  the  opinions  or  com-* 
ments  included  as  parts  of  the  adver- 

tisements in  evidence  published  for  the 

purpose  of  endorsing,  promoting  or  de- 
feating any  Federal,  state  or  local  po- 

litical party  platform  or  candidate?" 
There  again,  you  would  write  the* 

word  "Yes"  or  "No"  as  you  fijid  the  evi- 
dence to  indicate  vmder  the  instructions' 

which  I  have  given  to  you. 

You  may  retire  at  this  time  to  the 

jury  room,  but  do  not  begin  your  de- 
liberation of  the  case  until  the  form  of 

verdict  and  the  dociunents  have  been 

brought  to  you  by  the  marshal  of  this 
Court 
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You  may  retire. 

♦      »♦♦♦♦♦•* 
The  Court:  Ladies  and  gentlemen, 

there's  one  portion  of  my  instructions 

which  I  made  in  error.  I  referred  to 

the  matter  of  three  thousand  dollars  as- 
sessment being  at  issue  in  this  case.  I 

overlooked  the  fact  that  only  fifteen 

hundred  dollars  of  that  assessment  af- 
fects this  matter  of  advertisement.  The 

other  fifteen  hundred  dollars  arose  from 
another  item  vrhich  was  withdrawn  from 
this  case  before  it  was  tried.  Therefore, 
and  this  vdll  not  affect  your  verdict  one 
way  or  the  other— therefore,  we  have 
involved  here  the  matter  of  fifteen  hun- 

dred dollars  assessment  That  doesn't 
mean  fifteen  hundred  dollars  in  taxea 
because  as  you  well  know,  when  you 
have  the  assessment  you  have  to  apply 
to  that  the  proper  rates  for  taxes  in 
order  to  arrive  at  the  amount  of  actual 

taxes.  And  while  this  will  not,  this  "will 
not  directly  affect  your  verdict  one  way 
or  the  other,  and  should  not  affect  it,  I 
did  want  to  explain  to  you  that  we  have 
involved  an  assessment  to  the  extent  of 
fifteen  hundred  dollars  and  with  that 
correction,  you  may  retire  to  your  room. 

Verdict  of  the  Jury 

1.  Has  the  plaintiff  established  by 
the  preponderance  of  the  evidence  that 
the  publication  of  the  opinions  and  com- 

ments included  as  a  part  of  the  adver- 
tisements in  evidence  was  both  ordinary 

and  necessary  for  advertising  the  opera- 
tion of  a  restaurant  business  in  this 

community?  Answer  (Yes)  or  (No). 
Yes 

(If  yoiu"  answer  to  this  first  question 
is  "no",  you  should  return  with  your 
verdict  without  answering  any  of  the 
additional  questions  listed  below.  If 
your  answer  to  this  first  question  is 

"yes",  however,  you  must  consider 
and  answer  all  three  of  the  following 
additional  questions.) 

2.  Were  any  of  the  opinions  or  com- 
ments included  as  part  of  the  advertise- 
ments In  evidence  published  by  plaintiff 

primarily  for  the  personal  purposes  of 
Its  sole  owner,  Lester  Maddox?  Answer 
(Yes)  or  (No).    No 

[1]  3.  Were  any  of  the  opinions  or 
comments  included  as  part  of  the  ad- 

vertisements in  evidence  published  for 
the  purpose  of  promoting  or  defeating 
any  legislation  (federal,  state,  or  local; 

Cite  as  16  AFTR  2d  5277 
pending  or  prospective),  referendiun,  or 

,      ,  constitutional      amendment?       Answer 
(Yes)  or  (No).  Yes 

4.  Were  any  of  the  opinions  or  com- 
ments included  as  part  of  the  advertis- 

ments  in  evidence  published  for  the  pur- 
pose of  endorsing,  promoting,  or  defeat- 

ing any  federal,  state,  or  local  political 
party,  platform,  or  candidate?  .Ajiswer 
(Yes)  or  (No).  Yes 
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Rev.  Rill.  62-156 

Expenditures  made  by  a  taxpayer  engaged  in  a  trade  or  business, 
other  than  as  an  employee,  for  advertising  designed  to  encourage  the 
public  to  register  and  vote  in  Federal,  state  and  local  elections  and 
to  contribute  to  the  campaign  funds  of  the  candidate  or  party  of 
their  choice  are  deductible  by  the  taxpayer  under  section  162(a)  of 
the  Internal  Revenue  Code  of  19.j4,  provided  such  advertising  was 
intended  to  be,  and  was,  in  fact,  politically  impartial  in  character, 
was  reasonably  related  to  future  public  patronage  expected  by  the 
taxpayer  and,  provided  also,  that  such  expenditures  otherwise  meet 
the  requirements  of  that  section  of  the  Code. 

Amounts  expended  by  such  a  taxpayer  in  sponsoring  the  politically 
impartial  presentation  of  a  debate  among  the  candidates  for  a  par- 

ticular political  oflSce  are  also  deductible  under  section  162(a)  of 

the  Code,  provided,  they  are  reasonably  related  to  the  taxpayer's 
expected  future  public  patronage,  and  otherwise  meet  the  reiiuire- 
ments  of  that  section  of  the  Code. 
Where  such  a  taxpayer  makes  expenditures  and  incurs  costs  to 

encourage  its  employees  to  register  and  vote  in  Federal,  state  and 
local  elections  by  granting  them  time  off  with  pay  for  such  purposes, 
and  to  contribute  to  the  campaig  i  funds  of  the  party  or  candidate 
of  their  choice  by  maintaining  a  c  )mpletely  voluntary  payroll  deduc- 

tion plan  for  those  wishing  to  uake  such  contributions,  the  costs 
of  handling  these  items  are  C*»''uctible  by  the  taxpayer  under  sec- 

tion 162(a)  of  the  Code,  provided  such  encouragement  of  employee 
political  activity  is  politically  impartial  in  character  and  such 
expenditures  are  reasonably  related  to  the  maintenance  or  improve- 

ment of  employee  morale  and  otherwise  meet  the  requirements  of 
section  162(a)  of  the  Code. 

Advice  has  been  requested  whether  expenses  paid  or  incurred  by 
the  taxpayer,  in  connection  with  Federal,  state  and  local  elections, 
for  the  purposes  of:  (1)  advertising  designed  to  encourage  the  pub- 

lic to  register  and  vote  and  to  contribute  to  the  political  party  or 
campaign  fund  of  a  candidate  of  their  choice,  (2)  sponsoring  a  politi- 

cal debate  ajaong  candidates  for  a  particular  political  office,  (3) 
granting  employees  time  off  with  pay  for  registration  and  voting,  and 
(4)  maintaining  a  payroll  deduction  plan  for  employees  wishing  to 
make  political  contributions,  are  deductible  under  section  162(a)  of 
the  Internal  Revenue  Code  of  1954. 

The  taxpayer  is  engaged  in  a  trade  or  business  other  than  as  an 
employee.  It  manufactures  products  which  are  sold  under  its  own 
name. 

During  the  taxable  year,  the  taxpayer  made  several  substantial 
expenditures  and  incurred  a  number  of  costs,  in  connection  with  Fed- 

eral, state  and  local  elections.  The  extent  to  which,  if  at  all,  each 
expenditure  is  deductible  by  the  taxpayer  under  section  162(a)  of 
the  Code  is  the  question  presented  in  the  instant  case. 

In  support  of  a  campaign  to  maximize  the  number  of  those  voting 
in  Federal,  state  and  local  elections,  the  taxpayer  purchased  a  full 
page  of  advertising  space  in  newspapers  urging  the  public  to  register 
and  vote  for  the  part}^  or  candidate  of  their  choice.  People  were  also 
urged,  wherever  possible,  to  contribute  money  and  work  for  what- 

ever candidate,  party,  or  cause  they  preferred.  The  advertisements 
contained  a  statement  that  they  were  paid  for  in  the  interest  of 
encouraging  all  eligible  persons  to  vote  as  a  demonstration  of  good 
citizenship  without  regard  to  the  specific  political  choices  or  prefer- 

ences expressed  at  the  polls.  The  advertisements  designated  the  tax- 
payer as  their  sponsor. 
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The  taxpayer  mailed  a  similar  message  to  each  of  its  employees  en- 
couraging them  to  register  and  vote  in  the  elections  and  to  work  for, 

and  contribute  to,  the  candidate  or  party  of  their  choice.  As  a  means 
of  inducing  employees  to  vote,  the  taxpayer  offered,  and  later  gave, 
each  employee  who  wished  to  vote  two  hours  time  off,  with  pay,  on 
election  day.  It  also  instituted  an  entirely  voluntary  plan  under 
which  employees  could  authorize  the  taxpayer  to  deduct  political  con- 

tributions from  their  pay  and  forward  them  to  whatever  political 
candidate,  cause,  or  party  the  employee  chose  to  designate. 
The  taxpayer  also  sponsored  the  production  and  presentation  of 

a  debate  among  the  candidates  for  a  particular  political  office.  The 
program  was  arranged  in  a  manner  intended  to  give  each  candidate  an 
equal  opportunity  to  present  himself  and  his  views  :o  the  public  and 

the  "ground  rules"  for  the  program  were  agreed  upon  in  advance  by 
the  candidates.  At  the  beginning  and  end  of  the  program  it  was 
announced  that  the  program  was  paid  for  by  the  taxpayer  in  the  hope 
that  it  would  increase  the  interest  and  knowledge  of  the  public  regard- 

ing the  candidates  and  programs  at  issue  in  the  elections^  The  tax- 
payer expected  that  sponsorship  of  the  debate  would  increase  its 

future  puTblic  patronage  by  keeping  its  name  before  the  public. 
Section  162(a)  of  the  Code  provides,  in  part,  that,  in  general,  there 

shall  be  allowed  as  a  deduction  all  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable  year  in  carrying  on  any 

trade  or  business. 

Section  1.162-15  (c)  (1)  of  the  Income  Tax  Regulations  promul- 
gated under  section  162  of  the  Code  provides  as  follows : 
Expenditures  for  lobbying  purposes,  for  the  promotion  or  defeat 

of  legislation,  for  political  campaign  purjwses  (including  the  support 
of  or  opposition  to  any  candidate  for  public  ofi&ce),  or  for  carrying 
on  propaganda  (including  advertising)  related  to  any  of  the  fore- 

going purposes  are  not  deductible  from  gross  income.  For  example, 
the  cost  of  advertising  to  promote  or  defeat  legislation  or  to  influence 
the  public  with  respect  to  the  desirability  or  undesirability  of  pro- 

posed legislation  is  not  deductible  as  a  business  expense,  even  though 
the  legislation  may  directly  affect  the  taxpayer's  business.  On  the 
other  hand,  expenditures  for  institutional  or  "good  will"  advertising 
which  keeps  the  taxpayer's  name  before  the  public  are  generally 
deductible  as  ordinary  and  necessary  business  expenses  provided  - 
the  expenditures  are  related  to  the  patronage  the  taxpayer  might 
reasonably  expect  in  the  future.  For  example,  a  deduction  will  ordi- 

narily be  allowed  for  the  cost  of  advertising  which  keeps  the  tax- 
payer's name  before  the  public  in  connection  with  encouraging 

contributions  to  such  organizations  as  the  Red  Cross,  the  purchase 
of  United  States  Savings  Bonds,  or  participation  in  similar  causes. 
In  like  fashion,  expenditures  for  advertising  which  present  views 
on  economic,  financial,  social,  or  other  subjects  of  a  general  nature 
but  which  do  not  involve  any  of  the  activities  specified  in  the  first 
sentence  of  this  subparagraph  are  deductible  if  they  otherwise  meet 
the  requirements  of  the  regulations  under  section  162. 

Whether  the  expenses  paid  or  incurred  by  the  taxpayer  in  connec- 
tion with  an  election  are  deductible  is  a  question  of  fact,  the  resolution 

of  which  requires  a  consideration  of  all  the  facts  and  circumstances 
surrounding  each  expenditure  made  or  cost  incurred. 

The  deductibility  of  the  taxpayer's  expenditures  for  neAvspaper 
advertising  urging  the  public  to  participate  in  elections  depends,  in 
large  measure,  upon  whether  such  expenditures  are  in  the  nature  of 
good  will  advertising  intended  to  keep  the  taxpayer's  name  before  the 
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public  in  connection  with  an  or<ranization  or  cause  similar  to  those 
described  in  the  regulations,  or  whether  they  are  made  for  a  purpose 
for  v.hich  deduction  is  prohibited  by  the  regulations. 
Amounts  spent  by  a  taxpayer  for  politically  impartial  advertising 

encouraging  eligible  persons  in  the  community  to  register  and  vote 
in  elections  are  expended  in  the  advancement  of  a  cause  similar  to 
encouraging  the  purchase  of  United  States  Savings  Bonds,  as  de- 

scribed in  section  1.162-15(c)  (1)  of  the  regulations.  However,  ex- 
penditures for  such  activity  will  be  deductible  under  section  162  of 

tlie  Code  only  insofar  as  they  are  politically  impartial  in  nature  and 
are  reasonably  related  to  future  public  patronage  expected  by  the  tax- 
])ayer.  For  example,  if  a  message  is  directed  to  an  audience  the  re- 

sponse of  which  would  reasonably  be  expected  to  redound  to  the  ben- 
ctit  of  one  polit  cal  group  or  faction,  such  a  message  would  not  be 
politically  impartial  and  the  expenses  incurred  with  respect  thereto 
would  constitute  an  expenditure  for  political  campaign  purposes, 
which  as  provided  in  the  above-quoted  section  of  the  regulations 
would  not  be  dec.uctible  from  gross  income. 
Although  ex])enses  paid  or  incurred  by  a  taxpayer  in  encouraging 

its  own  employees,  like  tlie  general  public,  to  register  and  vote  in  elec- 
tions, in  granting  them  time  off  with  pay  to  register  and  vote,  and  in 

deducting  and  forwarding  employee  political  contributions,  may  not 
be  directly  connected  with  the  anticipated  future  patronage  of  the 
taxpayer  by  the  public,  it  would  not  be  unreasonable  for  the  taxpayer 
to  expect  that  such  expenditures  would  improve  employee  morale  and 
ultimately  improve  its  business.  It  could  also  be  reasonably  antici- 

pated that  a  reputation  for  encouraging  employees  to  vote  and  other- 
Avise  exercise  their  rights  and  duties  as  citizens  would  benefit  its  busi- 

ness. In  the  absence  of  evidence  that  such  expenditures  were  not 
politically  impartial,  or  were  unreasonable  in  amount,  such  expenses 

come  within  the  meaning  of  the  term  "ordinary  and  necessaiy"  as used  in  section  162  of  the  Code. 
Amounts  expended  by  the  taxpayer  for  the  sponsorship  of  a  debate 

under  the  circumstances  described  above  are  similar  to  the  taxpayers 
expenditures  for  newspaper  advertisements,  in  that,  in  each  case,  the 
puhlicity  expected  by  the  taxpayer  as  sponsor  of  the  debate,  was  rea- 

sonably related  to  future  public  patronage  expected  by  the  taxpayer. 
Although  section  1.162-15  (c)  of  the  regulations  contemplates  the 

deduction  of  expenses  paid  or  incurred  in  connection  with  political 
affairs,  provided  they  manifest  political  impartiality,  that  is  not 
to  say  that  total  political  balance  must  always  be  assured  to 
result  from  such  expenditures.  For  example,  all  the  available 
evidence  in  the  instant  case  indicates  that  the  taxpayer's  intention 
in  sponsoring  the  debate  was  to  present  a  forum  in  which  each 
candidate  would  appear  and  present  his  views.  Genuine  attempts 
were  made  to  present  each  of  the  candidates  under  circumstances  as 
nearly  equal  as  possible,  and  each  of  the  candidates  agreed,  in  advance, 
to  the  format  of  the  program  and  to  the  niles  for  the  conduct  of  the 
debate.  Whatever  the  outcome  of  the  program  from  the  standpoint 
of  a  particular  candidate,  the  results  of  the  program  are  most  reason- 
•'^bly  attributable  to  the  candidates  themselves,  and  resj)onsibility  for 
die  result  is  not  that  of  the  taxpayer,  which  merely  provided  the  arena 
iii  which  those  results  may  have  been  achieved. 
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§162.1  50 

Accordingly,  it  is  held  that  expenses  of  the  nature  described  above 
incurred  by  the  taxpayer  to  encourage  the  public  and  its  own  em- 

ployees to  register  and  vote  in  elections  and  to  work  for  and  contrib- 
ute to  the  campaign  funds  of  the  candidate  or  partjr  of  their  choice, 

and  for  the  sponsorship  of  a  debate  among  the  candidates  for  a  par- 
ticular political  office,  are  deductible  under  section  162(a)  of  the  Code 

as  ordinary  and  necessary  expenses  of  doing  business,  provided  such 
encouragement  and  sponsorship  were  intended  to  be,  and  were,  in 
fact,  politically  impartial  in  character,  and  that  such  expenditures 

were  reasonably  related  to  the  taxpayer's  expected  future  public 
patronage  and  otherwise  satisfy  the  requirements  of  the  Code. 
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Exhibit  150:  H.R.  7123  (86th  Congress) 

Union  Calendar  No.  919 
86th CONGRESS    T  ¥        O         ̂ 1    OO 

20SE8SIOX  J-J^     l^^       /    IZO 
[Report  No.  2077] 

IN  THE  HOUSE  OF  REPRESENTATIVES 

May  14, 1959 

Mr.  BooGS  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  Ways  and  Means 

July  1,  1960 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 

A  BILL 
To  amend  the  Internal  Revenue  Code  of  1954  so  as  to  provide 

that  lawful  expenditures  for  legislative  purposes  shall  be 

allowed  as  deductions  from  gross  income. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  Tkftt  Gubscotion  -{et)-  ei  section  44^  ef  tfee  Internal  Revenue 

4  (^^^  ef  105^  k  amended  hy  igtriking  e«t  ike  word  ''and'' 

5  following  ̂   gemicolon  at  ̂   e»d  ef  paragraph  (2)  ;  by 

^  striking  etrt  tfee  period  ft»d  adding  ft  semicolon  followed  hf 

'  the  word  ''and''  ft^  the  eft4  ef  paragraph  (3)  ;  ft«4  by  adding 

°  ̂   follo'^dng  sew  paragraph : 

'H^)    expenses  lawfully  incurred  m  supporting  er 

opposing  er  othcnv^se  influencing  legislation  m  ̂   Con 
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1  gfess  ̂   ffl  ft  State  legislature  ef  m  the  Icgiolativc  be4y  e{ 

2  ft  county  ef  other  leeai  govemmcntQl  agency  w  »  aav 

3  submiooion  el  propoGcd  legislation  te  tbe  votcrG." 

4  8^07  ̂   Tbe  amendment  made  fey  the  fif&t  seotioft  e{ 

ti  11119  xtttt  onrnx  uiJ  iJi  v  ttt  TccTmrTiTj  "TTTtmj  vmmTig  cciXTTr  ttttt  tttrrr 

o  ©I  enacmienL  or  rnia  ̂ i.ci. 

7  TAa^  section  162  of  the  Internal  Revenue  Code  of  1954  (re- 

8  lating  to  trade  or  business  expenses)  is  amended  by  redesig- 

9  natinq  subsection   (d)   as  subsection   (e),  and  by  insertinu 

10  after  subsection  (c)  the  folhnving  new  subsection: 

11  ''(d)    Certain  Expenses  to  Influence  Actios 

12  WITH  Respect  to  Legislative  Proposals,  Etc.— 

13  "(1)    General  rule.— No  expense  which  other- 

14  wise  qualifies  as  a  deduction  under  subsection  (a)  (in- 

1-5  eluding,  but  not  limited  to,  dues  and  other  amounts  paid 

1-6  to  any  organization)  shall  be  disallowed  as  a  deduction 

l'^  merely  because  paid  or  incurred  to  support  or  oppo-'^e 

18  or  otherwise  influence  action  by  the  Congress  or  by  any 

19  legislative  body  of  a  State,  a  possession  of  the  United 

20  States,  the  District  of  Columbia,  or  any  political  sub- 

21  division  of  the  foregoing,  with  respect  to  any  legislative 

22  or  constitutional  proposal,  or  to  support  or  oppose  or 

23  otherwise  influence  action  of  the  voters  icith  respect  to  any 

24  legislative  or  constitutional  proposal  submitted  or  pro- 
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1  posed  to  he  submitted  to  the  voters  hy  initiative,  referen- 

2  dum,  or  similar  proceeding. 

3  ''(2)   Exception. — The  provisions  of  paragraph 

4  (1)  shall  not  be  construed  as  allowing  the  deduction  of 

5  any  amount  paid  or  incurred  (whether  by  way  of  con- 

6  tribution,  gift,  or  otherwise)  for  participation  or  inter- 

T  vention  iii  any  political  campaign  on  behalf  of,  or  in 

8  opposition  to,  any  candidate  for  public  ofjiceJ^ 

9  Sec.  2.  The  amendment  made  by  the  first  section  of  this 

'^'  Act  .shall  apply  to  taxable  years  ending  after  the  date  of  the 

^^  enactment  of  this  Act. 

Amend  the  title  so  as  to  read:  ''A  l)ill  to  amend  section 

]C)2  of  the  Internal  Revenue  Code  of  1954  with  respect  to 

tlie  deduction  of  certain  expenses  to  influence  action  with 

respect  to  legislative  proposals." 
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Exhibit  151:  House  Report  86-2077  (on  H.R.  7123) 

86th  Congress   )   HOUSE  OF  EEPRESENTATIVES    ('       Repobt 
ed  Session       \    ]      No.  2077 

DEDUCTION  OF  CERTAIN  EXPENSES  WITH  RESPECT  TO 
LEGISLATIVE  PROPOSALS 

JuLT  1,  I960.— Committed  to  the  Committee  of  the  Whole  House  on  the  SUU 
of  the  Union  and  ordered  to  be  printed 

Mr.  BoGGS,  from  the  Committee  on  Ways  and  Means,  submitted  the 
following 

REPORT 

(To  accompany  H.R.  7123J 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  7123)  to  amend  the  Internal  Revenue  Code  of  1954  so  as  to 
provide  that  lawful  expenditures  for  legislative  purposes  shall  be 
allowed  as  deductions  from  gross  income,  having  considered  the  same, 
report  favorably  thereon  with  amendments  and  recommend  that  the 
bill  as  amended  do  pass. 

The  amendments  are  as  follows: 
Strike  out  all  after  the  enacting  clause  and  insert: 

That  Bection  162  of  the  Internal  Revenue  Code  of  1954  (relating  to  trade  or  busl- 
ness  expenses)  la  amended  by  redesignating  subsection  (d)  as  subsection  (e),  and 
by  inserting  after  subsection  (c)  the  following  new  subsection: 

"(d)  Cebtain  Expensks  to  iNKLUENca  Action  With  Respect  to  LsqisIiA- 
TivE  Pboposals,  Etc. — 

"(1)  General  bulb. — No  expense  which  otherwise  qualifies  as  a  dedue> 
tion  under  subsection  (a)  (including,  but  not  limited  to,  dues  and  other 
amounts  paid  to  any  organization)  shall  be  disallowed  as  a  deduction  merely 

because  paid  or  incurred  to  support  or  oppose  or  otherwise  influence  action 
by  the  Congress  or  by  any  legislative  body  of  a  State,  a  possession  of  the 
United  States,  the  District  of  Columbia,  or  any  political  subdivision  of  the 
foregoing,  with  re3i>ect  to  any  legislative  or  constitutional  proposal,  or  to 
support  or  oppose  or  otherwise  influence  action  of  the  voters  with  respect  to 
any  legislative  or  constitutional  proposal  submitted  or  proposed  to  be  sub- 

mitted to  the  voters  by  initiative,  referendum,  or  similar  proceeding. 
"(2)  Exception. — The  provisions  of  paragraph  (1)  shall  not  be  construed 

as  allowing  the  deduction  of  any  amount  paid  or  incurred  (whether  by  way  of 
contribution,  gift,  or  otherwise)  for  participation  or  intervention  in  any 
political  campaign  on  behalf  of,  or  in  opposition  to,  any  candidate  for  publio 

office." Sec.  2.  The  amendment  made  by  the  first  section  of  this  Act  shall  apply  to 
taxable  years  ending  after  the  date  of  the  enactment  of  this  Act. 

Amend  the  title  so  as  to  read: 

A  bill  to  amend  section  162  of  the  Internal  Revenue  Code  of  1954  with  reepeet 
to  the  deduction  of  certain  expenses  to  influence  action  with  respect  to  legiaUtive 
proposals. 

ffTooe 
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I.  Summary  of  the  Bill 

H.R.  7123,  as  amended  by  your  committee,  would  provide  that  an 
expense  which  otherwise  qualifies  as  an  ordinary  and  necessary  trade 
or  business  expense  will  not  be  disallowed  as  a  deduction  for  income 
tax  purposes  because  it  is  expended  or  incurred  to  influence  action  by 
the  Conp-ess  or  by  other  legislative  bodies  with  respect  to  legislative 
or  constitutional  proposals.  Amounts  expended  or  incurred  to  in- 

fluence action  of  voters  with  respect  to  legislative  or  constitutional 
Proposals  in  initiative,  referendum,  or  similar  proceedings  will  also 
e  deductible  if  they  otherwise  qualify  as  ordinary  and  necessary 

business  expense.  No  deduction  will  be  allowed,  however,  for  any 
amount  paid  or  incurred  for  participation  or  intervention  in  a  political 
campaign  on  behalf  of,  or  in  opposition  to,  any  candidate  for  public 
office. 

The  amendments  made  by  the  bill  apply  to  taxable  years  ending 
after  the  date  of  its  enactment. 

The  Treasury  Department  has  informed  your  committee  that  it  has 
no  objection  to  the  bill  as  amended. 

II.  Reasons  for  the  Bill 

A.  present  law  and  regulations 

Under  present  law,  section  162  of  the  Internal  Revenue  Code  allows 
deductions  for  income  tax  purposes  for  ordinary  and  necessary  expenses 
Eaid  or  incurred  in  carrying  on  a  trade  or  business.  The  code  itself 
as  never  contained  any  provision  prohibiting  the  deduction  of  an 

expense  because  it  is  incurred  "for  lobbpng  purposes"  or  "for  the  pro- 
motion or  defeat  of  legislation."  Treasury  regulations  in  effect  prior 

to  enactment  of  the  1954  Code,  while  not  being  very  explicit,  had  for 
some  time  disallowed  deductions  for  expenditures  for  such  purposes 
(regulations  118,  sees.  39.23(o)-l(f)  and  39.23(q)-l(a)),  but  as  the 
Treasury  Department  has  itself  indicated,  as  a  matter  of  actual  admin- 

istrative practice  the  rule  was  not  enforced  uniformly  and,  as  a  result, 
deductions  for  such  expenditures  were  in  many  cases  not  disallowed. 

In  1959,  the  Supreme  Court  rendered  decisions  in  two  companion 
cases  which  involved  the  question  of  the  validity  of  these  regulations, 
Cammarano  v.  U.S.  and  /  Straus  dh  S(ms,  Inc.  v.  U.S.  (358  U.S.  498 

(1959)).  In  these  cases,  the  Government  sought  to  apply  the  pro- 
visions of  the  regulation  to  disallow  the  deduction  for  amounts  paia  by 

taxpayers  to  business  organizations  for  the  purpose  of  defeating  pro- 
posals submitted  to  the  voters  by  referendum.  Although  the  Court 

found  that  the  amounts  expended  were  "ordinary  and  necessary" — 
in  fact  essential  to  the  very  survival  of  the  taxpayer's  business — and 
that  they  otherwise  met  all  the  requirements  for  deductibility  as  a 
business  expense,  it  held  that  the  provisions  of  the  regulations  were 
valid  and  tnat  they  barred  deduction  of  the  particular  expenses  in- 

volved. The  Court  recognized  that  the  code  contained  no  provisions 
such  as  those  of  the  regiilations,  but  stated  that  the  regulations  had 
acquired  the  force  of  law  hj  reason  of  congressional  reenactment  of  the 
underlying  statute  and  indicated  that  it  felt  bound  to  follow  the  regula- 

tions in  the  absence  of  legislative  action  by  the  Congress. 

33-291  O  -  78  -  121 
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Following  the  decision  of  the  Supreme  Court  in  the  Cammarano 
case,  the  Treasury  Department  promulgated  new  regulations  under 
section  162  of  the  1954  Code,  relating  to  deduction  of  expenditures 
for  these  purposes.  These  regulations,  while  following  the  rule  of  the 
earlier  regulations,  state  specifically,  for  the  first  time,  that  several 
different  classes  of  expenditures  are  to  be  disallowed  as  deductions. 
Thus,  the  new  regulations  require  disallowance  of  a  deduction  for  that 

portion  of  dues  and  other  payments  to  any  organization,  a  "substantial 
part"  of  the  activities  of  which  consist  of  lobbying,  to  the  extent  that 
such  amounts  are  "attributable  to"  its  lobbying  activities  even  though 
such  dues  and  payments  would  otherwise  qualify  for  deduction  under 
section  162.  Similarly,  the  regulations  now  state  that  expenditures 
for  the  promotion  or  defeat  of  legislation  include  expenditures  for  the 
purpose  of  attempting  to  influence  members  of  a  legislative  body, 
directly  or  indirectly,  by  urging  or. encouraging  the  public  to  contact 
such  members.  Further,  the  regulations  now  state  specifically  that 
such  expenditures  include  expenses  incurred  for  the  purpose  of  attempt- 

ing to  influence  the  public  to  approve  or  reject  a  measure  in  a  referen- 
dum, initiative,  a  vote  on  a  constitutional  amendment,  or  similar 

procedure.  The  new  regulations  also  indicate  for  the  first  time  that 
expenses  may  be  considered  as  expenses  for  the  promotion  or  defeat  of 
legislation  whether  they  are  incurred  to  influence  the  legislators  di- 

rectly or  to  influence  them  indirectly  by  means  of  "grassroots"  cam- 
paigns aimed  at  the  voters.    See  regulations,  section  1. 162-15 (c). 

B.    PROBLEMS   UNDER    PRESENT   LAW 

Tlie  regulations  issued  by  the  Treasury  in  1959  brought  to  the 
forefront  many  administrative  and  enforcement  problems  and  un- 

certainties which  have  plagued  both  the  Government  and  taxpayers 
over  the  years  in  this  area.  H.R.  7123  is  designed  to  eliminate  many 
of  these  problems  and  uncertainties  as  well  as  to  provide  a  more 
appropriate  treatment  for  an  important  class  of  business  expenses. 

(/)  Problems  oj  administration  and  compliance 
The  administrative  problems  of  a  rule  disallowing  deduction  for 

es^enses  incurred  to  influence  legislation  are  such  as  to  make  very 
difficult  administration  on  a  un^orm  and  nondiscriminatory  basis. 
In  a  letter  of  February  26,  1960,  to  the  chairman  of  your  committee 
commenting  on  legislative  proposals  on  this  subject,  the  Treasury 
Department  stated  in  part  as  follows: 

Legislative  reappraisal  of  the  present  law  and  the  proposed 
legislation  will  necessarily  take  account  both  of  the  practical 
administrative  problems  which  now  exist  jn  this  area  as  well 
as  those  which  might  develop  under  the  proposed  modifica- 

tion. Present  law,  particularly  as  it  relates  to  the  dues  paid 
to   trade   associations,   institutional   advertising,    and   the 
frassroots  type  of  lobbying  expenditure,  is  difficult  for  the 
nternal  Revenue  Service  to  administer.  It  is  difficult,  if 

not  impossible,  for  the  Internal  Revenue  Service,  with  its 
present  manpower,  to  "censor"  or  "monitor"  lobbying  of  the 
advertising  or  grassroots  variety.  Indeed,  it  has  been  the 
general  position  of  the  Internal  Revenue  Service  that  it  is 
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not  only  impracticable  but  undesirable  to  attempt  to  substi- 
tute the  judgment  of  the  tax  collector  for  that  of  the  busi- 

nessman in  determining  the  character  of  the  advertising 
appropriate  for  the  business  as  long  as  it  may  reasonably  be 
expected  to  increase  the  patronage  of  the  business. 

It  is  only  realistic  to  recognize  that  many  of  the  expendi- 
tures in  these  areas  which  have  passed  the  permissible 

borderline  under  the  existing  regulations  have  doubtless 
escaped  detection  in  the  audit  of  tax  returns.  Unless  the 
Internal  Revenue  Service  were  to  devote  disproportionate 
manpower  from  its  basic  collection  function  to  policing  this 

difficult  and  controvei-sial  area,  it  would  seem  that  uniform 
enforcement  would  be  an  unattainable  goal.  If  there  were  to 
be  a  modification  or  relaxation  of  the  existing  rules,  therefore, 
it  would  appear  to  be  a  desirable  objective  that  it  should 
help  reduce,  rather  than  aggravate,  the  practical  administra- 

tive problems  which  are  inherent  in  this  area,  and  at  the 
same  time  reduce  to  a  minimum  whatever  inequalities  among 
some  taxpayers  result  from  unavoidable  imperfections  in  the 
administration  of  the  law. 
•  •  «  *  • 

The  present  rules  have  created  problems  of  enforcement 

since  it  is  difficult  to  "police"  advertising  campaigns  and 
expenditures  by  unions  or  trade  associations  in  an  effort  to 
identify  degrees  of  attempts  to  influence  legislation  and, 
with  respect  to  taxpayers  generally,  it  is  difficult  to  make 
certain  that  expenditures  definitely  in  the  lobbying  area  are 
not  in  fact  deducted  in  the  guise  of  legal  expenses,  adver- 

tising, or  the  hke.     [Italic  supplied. 1 

The  nature  of  these  difficulties  may  be  seen  in  perhaps  their  clearest 
form  in  the  case  of  the  rule  which  requires  tne  disallowance  of  a 
deduction  for  dues  paid  to  organizations  to  the  extent  that  they  are 

"attributable  to"  lobbying  activities.  In  order  for  the  taxpayer  to 
prepare  his  return  or  for  an  internal  revenue  agent  to  audit  the 
return  in  such  a  situation,  numerous  complex  determinations  must  be 
made.  First,  a  determination  must  be  made  as  to  which  particular 
activities  conducted  by  the  organization,  to  which  the  taxpayer 
made  the  payment  of  dues  or  other  amounts,  constitutee  fforts  to 

influence  legislation,  etc.  Since  the  meaning  of  the  word  "lobbying" 
is  by  its  nature  indefinite,  the  particular  activities  of  an  organization 
which  may  be  considered  lobbying  are  also  indefinite.  Once  the 

particular  activities  regarded  as  "lobbying"  are  identified,  it  is 
necessary  to  determine  whether  such  activities  constitute  a  "sub- 

stantial" part  of  the  organization's  activities.  If  it  is  determined 
that  "lobbying"  is  a  "substantial"  part  of  the  organization's  activities, 
a  determination  must  be  made  as  to  what  portion  of  all  the  activities 

of  the  organization  consists  of  "lobbying."  Although  the  regula- 
tions do  not  specify  the  method  to  be  followed  in  making  tliis  deter- 

mination, it  presumably  would  be  made  every  year  by  reference  to 
the  expenditures  of  the  organization.  To  ascertain  such  expenditures 
with  any  degree  of  accuracy,  it  would  be  necessary  for  the  organi- 
lation  to  employ  a  new  method  of  accounting,  viz,  one  which  clas- 

sifies all  its  expenditures  for  compensation,  advertising,  and  other 
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items  into  "lobbying"  and  "nonlobbying"  expenses.  Assuming  that 
it  were  possible  to  make  all  the  determinations  described,  such 
determinations  would  have  to  be  made  each  year  and  the  results 
thereof  communicated  to  the  taxpayer  who  made  the  payment  to  the 
organization  before  his  return  for  the  year  was  due.  Your  com- 

mittee believes  that  it  is  unreasonable  to  force  either  the  Internal 
Revenue  Service  or  the  taxpayers  to  bear  burdens  of  administration 
and  compliance  such  as  those  produced  by  the  rule  of  the  regulations, 
and  also  believes  that  administrative  problems  of  such  magnitude 
can  only  lead  to  a  situation  in  which  the  rule,  if  enforced  at  aU, 
would  be  enforced  only  partially  and  unevenly. 

(j?)  Policy  considerations 
Still  more  important  issues  are  involved,  however,  in  the  policy 

question  involved  in  the  deduction  of  business  expenses  that  are 
incurred  to  influence  legislation! 

In  commenting  on  the  policy  considerations  involyed  in  this  area, 
the  Treasury  Department  letter  states: 

With  the  growing  impact  of  government  at  all  levels 
upon  individuals  and  upon  all  segments  of  our  society, 
businessmen  and  organizations  representing  their  interests, 
farm  groups,  labor  organizations,  and  the  hke  have  often 
found  it  necessary  or  desirable  to  make  large  expenditures 
for  the  purpose  of  influencing  legislation.  The  proper 
treatment  of  such  expenditures  is  important  to  the  equity 
and  fairness  of  the  income  tax.  Their  tax  treatment  in  turn 
is  relevant  to  sound  governmental  policy  in  a  modern 
democracy. 
***** 

The  proposed  legislation  and  the  broader  question  to 
which  it  is  addressed  merit  consideration  by  your  committee. 
Existing  law  as  developed  has  frozen  concepts  relating  to 
expenditures  in  the  area  of  legislative  process  which  are 
quite  distinct  from  generally  accepted  attitudes  in  regard  to 
expenditures  related  to  fields  of  administrative  and  judicial 
processes.  It  appears  to  many  anomalous  that  no  expendi- 

tures involving  legislation,  without  regard  to  their  character, 
are  deductible,  while  similar  activities  before  administrative 
and  judicial  bodies  are  clearly  deductible  if  they  otherwise 
constitute  ordinary  and  necessary  business  expenses. 

It  was  these  considerations  which  prompted  your  committee  in 
ordering  this  bill  reported.  It  seemed  to  your  committee  that  if  an 
expenditure  is  ordinary  and  necessary  to  the  conduct  of  a  taxpayer's 
trade  or  business  and  is  lawful,  it  is  unfair  for  the  deduction  to  be 
disallowed  just  because  the  expense  is  incurred  to  influence  legislation. 
Many  have  pointed  out,  for  example,  that  expenditures  to  mfluence 
legislation  or  the  outcome  of  a  referendum  may  be  necessary  for  the 

very  survival  of  the  taxpayer's  business.  This  might  be  the  case,  for 
example,  where  a  measure  before  the  voters  in  a  referendum  would 

outlaw  the  taxpayer's  business,  as  was  the  situation  in  the  Cammarano 
case.  It  also  has  been  urged  that  the  Congress  should  encourage 
efforts  by  the  interested  public  to  advise  and  assist  the  representatives 
in  formulating  legislation.  This  would  also  apply  in  the  case  of  other 
legislative  bodies. 
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Similarly,  it  has  been  urged  that  expenses  incurred  to  present  legal, 
economic,  and  other  arguments  to  a  legislative  body  do  not  diSer 
materially  from  expenses  incurred  to  present  such  arguments  to 
courts  and  administrative  agencies.  The  latter  type  of  expenses,  if 
they  are  otherwise  ordinary  and  necessary  in  carrying  on  the  tax- 

payer's business,  are  now  deductible.  In  many  cases  the  subject 
matter  with  respect  to  which  expenses  are  incurred  in  presenting 
views  to  a  court  or  administrative  agency  may  be  the  very  subject 
matter  with  respect  to  which  expenses  are  incurred  in  presenting 
views  to  a  legislative  body.  Yet  the  expenses  for  presenting  argu- 

ments to  the  courts  and  administrative  agencies  are  allowed  as  a 
deduction  whereas  those  for  presenting  arguments  to  the  legislative 
body  are  not  allowed  as  a  deduction. 

III.  Explanation  of  the  Bill 

The  first  section  of  the  bill,  as  reported,  amends  section  162  by 

redesignating  the  present  subsection  (d)  as  subsection  (e)  and  by  add- 
ing a  new  subsection  (d)  consisting  of  two  paragraphs.  Paragraph  (1) 

provides  that  no  expense  which  other^-ise  (jualifies  as  a  deduction 
under  section  162(a)  (including,  but  not  limit^^d  to,  dues  and  other 
amounts  paid  to  any  organization)  shall  be  disallowed  as  a  deduction 
merely  because  paid  or  incurred  to  support  or  oppose  or  otherwise 
influence  action  by  the  Congress  or  bv  any  legislative  body  of  a  State, 
a  possession  of  the  United  States,  the  District  of  Columbia,  or  any 
political  subdivision  of  the  foregoing,  with  respect  to  any  legislative 
or  consitutional  proposal,  or  to  support  or  oppose  or  otherwise  influence 
action  of  the  votei-s  with  respect  to  any  legislative  or  consitutional 
proposal  submitted  or  proposed  to  be  submitted  to  the  voters  by 
initiative,  referendum,  or  similar  proceeding.  Paragraph  (2)  provides 
that  the  provisions  of  paragraph  (1)  shall  not  be  construed  as  allowing 
the  deduction  of  any  amount  paid  or  incurred  (whether  by  way  of 
contribution,  gift,  or  otherwise)  for  participation  or  intervention  in 
any  political  campaign  on  behalf  of,  or  in  opposition  to,  any  candidate 
for  pubUc  office.  Section  2  of  the  bill  makes  the  provisions  of  the 
first  section  effective  as  to  taxable  years  ending  after  the  date  of 
enactment. 

Your  committee's  bill  is  intended  to  reverse  the  rule  stated  in 
regulations  section  1.1 62-1 5(c)  (except,  of  course,  to  the  extent  that 
the  rule  of  the  regulations  may  operate  to  prevent  deduction  of  poUti- 
cal  capaign  expenditures  referred  to  in  the  new  par.  (2)  of  subsec.  (d) 

added  by  sec.  1  of  the  bill).  Thus  the  fact  that  expenses  are  "for 
lobbying  purposes"  or  for  the  "promotion  or  defeat  of  legislation," 
within  the  meaning  of  those  terms  as  they  are  used  in  the  regulations, 
will  not  prevent  the  deduction  of  any  amount  which  would  be  deduct- 

ible under  section  162  (but  for  the  rule  stated  in  regulations). 
The  provisions  of  the  bill  relate  only  to  those  expenses  which  meet 

all  the  requirements  for  deductibility  under  section  162  (relating  to 
ordinary  and  necessary  business  expenses  other  than  the  requirements 

stated  in  regulations  sec.  1.162-15(c),  "lobb3dng").  Thus,  an  expense 
may  not  be  deductible  under  the  provisions  of  the  bill  unless  it  is 

"ordinary  and  necessary  in  carrying  on  a  trade  or  business,"  within. 
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the  meaning  of  that  phrase  as  it  is  used  in  the  statute  and  as  it  has 
been  interpreted  by  the  courts  and  administrative  construction. 
Moreover,  an  expenditure  will  not  be  deductible  by  reason  of  the 
provisions  of  the  bill  if  it  is  an  expenditure  the  deduction  of  which  is 
prohibited  by  some  other  section  of  the  code,  such  as  section  262 
(relating  to  personal  expenditures),  or  section  203  (relating  to  capital 
expenditures).  The  determination  of  whether  the  deduction  of  an 
expenditure  for  a  purpose  to  which  the  bill  relates  is  to  be  disallowed 
on  the  grounds,  for  example,  that  it  is  a  capital  expenditure,  is  to  be 
made,  of  course,  under  standards  no  more  or  less  rigid  than  those 
which  would  apply  in  the  case  of  a  similar  expenditure  made  for  any 
other  purpose.  Thus,  if  legal  fees  for  presenting  an  issue  before  an 
executive  agency  or  court  were  not  required  to  be  capitalized,  legal 
fees  in  seeldng  to  influence  legislation  as  to  a  similar  issue  would 
likewise  not  be  required  to  be  capitalized. 

IV.  Changes  in  Existing  Law  Made  by  Introduced  Bill 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
introduced,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

Section  162(a)  of  the  Internal  Revenue  Code  of  1954 

SEC.  162.  TRADE  OR  BUSINESS  EXPENSES. 

(a)  In  General. — There  shall  be  allowed  as  a  deduction  all  the 
ordinary  and  necessary  expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including — 

(1)  a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered ; 

(2)  traveUng  expenses  (including  the  entire  amount  expended 
for  meals  and  lodging)  while  away  from  home  in  the  pursuit  of 
a  trade  or  business;  [and J 

(3)  rentals  or  other  payments  required  to  be  made  as  a  con- 
dition to  the  continued  use  or  possession,  for  purposes  of  th© 

trade  or  business,  of  property  to  which  the  taxpayer  has  not 
taken  or  is  not  taking  title  or  in  which  he  has  no  equity  [.J;  and 

(4)  expenses  lawfully  incurred  in  supporting  or  opposing  or 
otherwise  influencing  legislation  in  the  Congress  or  in  a  State  leg- 
islature  or  in  the  legislative  body  of  a  county  or  other  local  govern- 

mental agency  or  in  any  submission  of  proposed  legislaiion  to  the 
voters. 

For  purposes  of  the  preceding  sentence,  the  place  of  residence  of  a 
Member  of  Congress  (including  any  Delegate  and  Resident  (Commis- 

sioner) within  the  State,  concessional  district,  Territory,  or  posses- 
sion which  he  represents  in  Congress  shall  be  considered  his  home, 

but  amounts  expended  by  such  Members  within  each  taxable  year 
for  hving  expenses  shall  not  be  deductible  for  income  tax  purposes  in 
excess  of  $3,000. 
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V.  Changes  in  Existing  Law  Made  bt  the  Bill,  as  Reported 

For  the  information  of  the  Members  of  the  House,  changes  in  existing 
law  made  by  the  bill,  as  reported,  are  shown  as  follows  (existing  law 
proposed  to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  existing  law  in  which  no  change  is  proposed  is 
shown  in  roman). 

Section  162  of  the  Internal  Revenue  Code  op  1954 

SEC.  162.     TRADE  OR  BUSINESS  EXPENSES. 

(a)  In  General. — There  shall  be  allowed  as  a  deduction  all  the 
ordinary  and  necessary  expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including — 

(1)  a  reasonable  allowance  for  salaries  or  other  compensatioo 
for  personal  services  actually  rendered; 

(2)  traveling  expenses  (including  the  entire  amount  expended 
for  meals  and  lodging)  while  away  from  home  in  the  pursuit  of 
a  trade  or  business;  and 

(3)  rentals  or  other  payments  rec^uired  to  be  made  as  a  condi- 
tion to  the  continued  use  or  possession,  for  purposes  of  the  trade 

or  business,  of  property  to  which  the  taxpayer  has  not  taken  or 
is  not  taking  title  or  in  which  he  has  no  equity. 

For  purposes  of  the  preceding  sentence,  the  place  of  residence  of  a 
Member  of  Congress  (including  any  Delegate  and  Resident  Commis- 

sioner) within  the  State,  congressional  district,  Territory,  or  posses- 
sion which  he  represents  in  Congress  shall  be  considered  his  home, 

but  amounts  expended  by  such  Members  within  each  taxable  year 
for  living  expenses  shall  not  be  deductible  for  income  tax  purposes  in 
excess  of  $3,000. 

(b)  Charitable  Contributions  and  Gifts  Excepted.— No  de- 
duction shall  be  allowed  under  subsection  (a)  for  any  contribution  or 

^ft  which  would  be  allowable  as  a  deduction  under  section  170  were 
It  not  for  the  percentage  limitations,  or  the  requirements  as  to  the 
time  of  payment,  set  forth  in  such  section. 

(c)  Improper  Payments  to  Officials  or  Employees  of  Foreign 
Countries. — No  deduction  shall  be  allowed  under  subsection  (a) 
for  any  expenses  paid  or  incurred  if  the  payment  thereof  is  made, 
directly  or  indirectly,  to  an  official  or  employee  of  a  foreign  country, 
and  if  the  making  of  the  payment  would  be  unlawful  under  the  laws 
of  the  United  States  if  such  laws  were  applicable  to  such  payment 
and  to  such  oflBcial  or  employee. 

{d)  Certajn  Expenses  to  Influence  Action  With  Respect  to 
Legislative  Proposals,  Etc. — 

(/)  General  rule. — No  expense  which  otherwise  qualifies  as  a 
deduction  under  subsection  (a)  (including,  but  not  limited  to,  dues 
and  other  amounts  paid  to  any  organization)  shall  be  disallowed  a» 
a  deduction  merely  because  paid  or  incurred  to  support  or  oppose  or 
otherwise  influence  action  by  the  Congress  or  by  any  legislative  body 
oj  a  State,  a  possession  of  the  United  States,  the  District  oj  Columbia, 
or  any  political  subdivision  of  the  foregoing,  with  respect  to  any 
legislative  or  constitutional  proposal,  or  to  support  or  oppose  or 
otherwise  influence  action  of  the  voters  with  respect  to  any  legisla' 
live  or  constitutional  proposal  submitted  or  proposed  to  be  submitted 
to  the  voters  by  initiative,  referendum,  or  similar  proceeding. 
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(£)  Exception. — The  vrovisiona  oj  paragraph  (1)  shall  not  be 
construed  as  allowing  the  deduction  oj  any  amount  paid  or  incurred 
{whether  by  way  oJ  contribuiion,  gijt,  or  otherwise)  for  participation 
or  intervention  in  any  political  campaign  on  behalf  of,  or  in  opposi- 

tion to,  any  candidate  for  public  office. 

[(d)J  (<)  Cross  Refeuence. — For  special  rule  relating  to  expenses  in  connection  with  labdividinf 
real  property  for  sale,  see  section  1237. 

'  '.I 

4 
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Exhibit  152:  H.R.  640  (87th  Congress) 

87th  congress 
1st  Session H.  R.  640 

IN  THE  HOUSE  OF  EEPRESEXTATIVES 

Jantjabt  3, 1961 

Mr.  BoGGS  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  Ways  and  Means 

A  BILL 
To  amend  section  162  of  the  Internal  Revenue  Code  of  1954 

with  respect  to  legislative  proposals. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  162  of  the  Internal  Revenue  Code  of  1954 

4  (relating  to  trade  or  business  expenses)   is  amended  by  re- 

5  designating  subsection    (d)    as  subsection    (e) ,  and  by  in- 

6  serting  after  subsection  (c)  the  following  new  subsection: 

'^  "(d)  Certain  Expenses  To  Influence  Action 

8  With  Respect  to  Legislative  Proposals,  etc. — 

^  "  ( 1 )   General  rule. — No  expense  which  other- 

^0  wise  qualifies  as  a  deduction  under  subsection   (a)    (in- 

^^  eluding,  but  not  limited  to,  dues  and  other  amounts  paid 
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1  to  any  organization)   shall  be  disallowed  as  a  deduction 

2  merely  because  paid  or  incurred  to  support  or  oppose 

3  or  otherwise  influence  action  by  the  Congress  or  by  any 

4  legislative  body  of  a  State,  a  possession  of  the  United 

5  States,  the  District  of  Columbia,  or  any  political  sub- 

6  division  of  the  foregoing,  with  respect  to  any  legislative 

7  or  constitutional  proposal,  or  to  support  or  oppose  or 

8  otherwise  influence  action  of  the  voters  with  respect  to 

9  any  legislative  or  constitutional  proposal  submitted  or 

10  proposed  to  be  submitted  to  the  voters  by  initiative, 

11  referendum,  or  similar  proceeding. 

12  "(2)   Exception. — The  provisions   of   paragraph 

13  ( 1 )  shall  not  be  construed  as  allowing  the  deduction  of 

14  any  amount  paid  or  incurred  (whether  by  way  of  con- 

1?  tribution,  gift,  or  otherwise)  for  participation  or  inter- 

^^  "vention  in  any  political  campaign  on  behalf  of,  or  m 

1*^  opposition  to,  any  candidate  for  pubhc  office." 

18  Sec.  2.  The  amendment  made  by  the  first  section  of  this 

1^  Act  shall  apply  to  taxable  years  ending  after  the  date  of 

20  the  enactment  of  this  Act. 
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Exhibit  153:  H.R.  925  (87th  Congress) 

87th  congress 
IsT  Session H.  R.  925 

IN  THE  HOUSE  OF  REPEESENTATIVES 

January  3, 1961 

Mr.  Byrnes  of  Wisconsin  introduced  the  following  bill ;  which  was  referred 
to  the  Committee  on  Ways  and  Means 

A  BILL 
To  amend  the  Internal  Eevenue  Code  of  1954  so  as  to  provide 

that  lawful  expenditures  for  legislative  purposes  shall  be 

allowed  as  deductions  from  gross  income. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled ^ 

3  That  subsection  (a)  of  section  162  of  the  Internal  Kevenue 

4  Code  of  1954  is  amended  by  striking  out  the  word  *'and" 

5  following  the  semicolon  at  the  end  of  paragraph    (2)  ;  by 

6  striking  out  the  period  and  adding  a  semicolon  followed  by 

7  the  word  "and"  at  the  end  of  paragraph    (3)  ;  and  by 

8  adding  the  following  new  paragraph: 

9  "(4)   expenses   lawfully   incurred,   including   dues 

10           paid  to  labor,  agricultural,  or  horticultural  organizations 
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1  or  to  business  leagues,  chambers  of  commerce,  real  estate 

2  boards,  or  boards  of  trade,  in  supporting,  opposing,  or 

3  otherwise  influencing  Federal,  State,  or  local  govem- 

4  ment  legislative  action  or  in  any  submission  of  proposed 

5  legislation  to  the  voters." 

6  Sec.  2.  The  amendment  made  by  the  first  section  of  this 

7  Act  shall  apply  to  taxable  years  ending  after  the  date  of 

8  enactment  of  this  Act. 
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Exhibit  154:  S.  467  (87th  Congress) 

87th  congress 
1st  Session S.  467 

IN  THE  SENATE  OF  THE  UNITED  STATES 

January  17,1961 

Mr.  Hartke  introduced  tlie  following  bill;  which  was  read  twice  and  referred 
to  the  Committee  on  Finance 

A  BILL 
To  amend  the  Internal  Revenue  Code  of  1954  so  as  to  provide 

that  lawful  expenditures  for  legislative  purposes  shall  be 

allowed  as  deductions  from  gross  income. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  subsection   (a)  of  section  162  of  the  Internal  Revenue 

4  Code  of  1954  is  amended  by  striking  out  the  word  "and" 

5  following  the  semicolon  at  the  end  of  paragraph    (2)  ;  by 

6  striking  out  the  period  and  adding  a  semicolon  followed  by 

7  the  word  "and"  at  the  end  of  paragraph  (3)  ;  and  by  adding 

8  the  following  new  paragraph : 

^  "(4)    expenses  lawfully  incurred  in  supporting  or 

^^  opposing  or  otherwise  influencing  legislation  in  the  Con- 
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1  gress  or  in  a  State  legislature  or  in  the  legislative  body  of 

2  a  county  or  other  local  governmental  agency  or  in  any 

3  submission  of  proposed  legislation  to  the  voters. '^ 

4  Sec.  2.  The  amendment  made  by  the  first  section  of 

5  this  Act  shall  apply  to  taxable  years  ending  after  the  date 

6  of  enactment  of  this  Act. 
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Exhibit  155:  Excerpts  From  H.R.  10650  (Revenue  Act  of  1962)  as 
Introduced,  March  12, 1962 

87th  congress 
2d  Session H.  R.  10650 

IN  THE  HOUSE  OE  KEPEESENTATIVES 

March  12,1962 

Mr.  Mills  introduced  the  following  bill;   which  was  referred  to  the  Com- 
mittee on  AVnvs  and  Means 

A  BILL 
To  amend  the  Internal  Revenue  Code  of  1954  to  provide  a 

credit  for  investment  in  certain  depreciable  property,  to 

eliminate  certain  defects  and  inequities,  and  for  other 

l)urposes.  7# 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  firos  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE,  ETC. 

4  (a)   Short   Title.— This   Act   may  be   cited   as   the 

5  ''Kevenue  Act  of  1962". 
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7 

8 

9 

10 

11  SEC.  3.  APPEARANCES,   ETC.,   WITH   RESPECT   TO   LEGIS- 

12  LATION. 

13  (a)   In  Genekal. — Section  162    (relating  to  trade  or 

14  business  expenses)   is  amended  by  redesignating  subsection 

15  (o)  as  subsection  (f)  and  by  inserting  after  subsection  (d) 

16  the  following  new  subsection: 

17  ''(e)  Appeakances,  etc.,  With  RiiSpAct  to  Legis- 

18  LATION. — 

^^  '*(1)    In   general.— The   deduction   allowed  by 

20  subsection  (a)  shall  include  all  the  ordinary  and  neces- 

21  sary  expenses   (including,  but  not  limited  to,  traveling 

-2  expenses  dos(!ri]>ed  in  su])section   (a)  (2)   and  the  cost 
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1  of  preparing  testiTnoii}  )  paid  or  incurred  during?  the  tax- 

2  a.l)lc  year  in  carrying  on  any  trade  or  business — 

3  '*(A)   in   direct  connection   with   appearances 

4  before,  su])niission  of  statements  to,  or  sending  com- 

5  mimications  to,  the  committees,  or  individual  mem- 

6  bers,  of  Congress  or  of  any  legislative  body  of  a 

7  State,  a  j)ossession  of  the  United  States,  or  a  politi- 

8  cal  subdivision  of  any  of  the  foregoing  with  respect 

9  to  legislation  or  proposed  legislation  of  direct  inter- 

10  est  to  the  taxpayer,  or 

11  "  (B)   in  direct  connection  with  communication 

12  of  infoiTTiation  between  the  taxpayer  and  an  organ- 

13  ization  of  which  he  is  a  member  with  respect  to 

14  legislation  or  proposed  legislation  of  direct  interest 

15  to  the  taxpayer  and  to  such  organization, 

16  and  that  portion  of  the  dues  so  paid  or  incurred  with 

17  respect  to  any  organization  of  which  the  taxpayer  is  a 

18  member  which  is  attributable  to  the  expenses  of  the 

19  activities  described  in  subparagraphs    (A)    and    (B) 

20  carried  on  by  such  organization. 

21  **(2)    Limitation. — The  provisions  of  paragraph 

22  ( 1 )  shall  not  be  construed  as  allowing  the  deduction  of 

23  any  amount  paid  or  incurred   (whether  by  way  of  con- 

24  tribution,  gift,  or  otherwise)  — 

25  "(A)   for  participation  in,  or  intervention  in, 

33-291  O  -  78  -  122 
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1  any  political  campaign  on  behalf  of  any  candidate 

2  for  public  office,  or 

3  "(B)    in  connection  with  any  attempt  to  in- 

4  fluence  the  general  ])u])lic,  or  segments  thereof,  with 

5  respect  to  legislative  matters,  elections,  or  referen- 

6  dums." 

7  (b)  Effective  Date. — The  amendments  made  by  this 

8  section  shall  a])ply  to  taxable  years  beginning  after  Decem- 

9  ber  31,  1962. 

10 
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Exhibit  156:  Excerpts  From  House  Report  87-1447  (Revenue  Act 
of  1962) 

j:th  Cong
ress. 

2d  Session  _         .         .         .         _  House  Report  No.  1447 

REVENUE  ACT  OF  1962 

REPORT 

OF    THE 

COMMITTEE  ON  WAYS  AND  MEANS 
HOUSE  OF  REPRESENTATIVES 

TO    ACCOMPANY 

H.R.  10650 

A  BILL  TO  AMEND  THE   LNTERNAL  REVENUE  CODE  OF 

1954  TO  PROVIDE  A  CREDIT  FOR  INVESTMENT  IN 

CERTAIN  DEPRECIABLE  PROPERTY,  TO 

ELIMINATE  CERTAIN  DEFECTS  AND 

INEQUITIES,  AND  FOR 
OTHER  PURPOSES 

March  16,  1962.— Committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union  and  ordered  to  be  printed 

U.S.  GOVERNMENT  PRINTING  OFFICE 

80931  WASHINGTON  :    1962 
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•        r>    -r^rss    )    HOUSE  OF  REPRESENTATIVES    (         Report 

^"^is^:^     \    1    N^447 

REX'ENUE  ACT  OF  1962 

M  16   1062. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
^  of  the  Union  and  ordered  to  be  printed 

\!r.  Mills,  from  the  Committee  on  Wa^^s  and  Means,  submitted  the 
following  :  *     . 

REPORT 

[To  accorapany.H.R.  10650]  • 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
Mil  (H.R.  10650)  to  amend  the  Internal  Revenue  Code  of  1954  to 

j»iv\ide  a  credit  for  investment  in  certain  depre^'iable  propert}^,  to 
eliminate  certain  defects  and  inequities,  and  for  other  purposes,  having 
nirisidcred  the  same,  report  favorably  thereon  without  amendment 
itnd  recommend  that  the  bill  do  pass. 
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IV.  APPEARANCES,  ETC..  WITH  RESPECT  TO  LEGISLATION 

(Sec.  3  of  tlie  bill— sec.  162(e)  of  Uie  code) 

A.   Reasons  jor  provision 
Present  law  allows  deductions  for  income  tax  purposes  for  ordinary 

and  necessary  expenses  paid  or  incurred  in  cariying  on  a  trade  or 
business.  Xo  mention,  however,  is  made  in  the  statute  of  expenses 
incurred  in  making  appearances,  submittinj'  material,  or  comnuini- 
catin<^  with  respect  to  legislative  matters.  However,  Treasury  regu- 

lations in  effect  prior  to  the  enactment  of  the  1954  Code  disallowed 
deductions  for  expenditures  for  such  purposes  (regulations  1  IS,  sees. 
39.23(o)-l(f)  and  39.23(q)-l(a)). 

Tn  1959,  the  Supreme  Court  handed  down  two  companion  decisions 
upholding  the  validity  of  these  regulations,  Cammarauo  v.  U.S,  and 
F.  Strausdc  Sons,  Jnc.  v.  U.S.  (358  U.S.  498  (I959)j.  The  Court 
lield  that  although  the  amounts  expended  for  legislative  matters  were 

"ordinary  and  necessary" — in  fact  essential  to  the  very  survival  of  the 
taxpayer's  business — nevertheless  they  were  not  deductible  because 
the  regulations  barred  t!ie  deduction  of  this  particular  type  of  expense. 
The  court  recognized  that  tlie  statute  contained  no  provisions  spe- 

cifically supporting  the  regulations,  but  stated  that  they  had  acquired 
the  force  of  law  by  reason  of  congressional  reenactment  of  the  under- 

lying statute. 
Following  the  Cammarano  decision,  the  Treasury  Department 

promulgated  new  regulations  relating  to  deductions  incurred  willi 
respect  to  legislative  matters.  These  regulations,  while  following  tlie 
general  rules  set  forth  in  the  earlier  regulations  for  the  first  time  slated 
specifically  that  several  different  classes  of  expenditures  are  to  b(^ 
disallowed  as  deductions.     For  example,  the  new  regulations  require 
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the  disallowance  of  a  deduction  for  the  portion  of  dues  and  other 

payments  to  any  organization,  a  "substantial  part"  of  the  activities of  wliich  consist  of  lobbying  to  tlie  extent  tlnit  sucli  amounts  are 
"attributable  to"  these  activities.  Similarly,  the  regulations  now 
state  tliat  expenditures  for  tJie  promotion  or  defeat  of  legislation 
include  expenditures  for  the  purpose  of  attempting  to  influence 
members  of  a  legislative  body  directly  or  indirectly,  by  urging  or 
encouraging  the  public  to  contact  the  members. 

The  regulations  issued  by  the  Treasury  Department  in  1959  brought 
to  a  head  many  administrative  and  enforcement  problems  and  un- 

certainties whicli  have  plagued  both  tlie  Government  and  taxpayers. 
Tlie  difficult}"  in  allowing  trade  or  business  expenses  generally,  but 
isolating  expenses  relating  to  legislative  matters  and  denying  deduc- 

tions for  them,  stems  in  part  from  the  diflicidty  in  segregating  and 
classif3"ing  sucli  expenses.  Tliis  is  a  form  of  detailed  recordkeeping  to 
which  taxpayers  are  not  accustomed.  Moreover,  in  tlie  case  of  many 
expenses  whicli  may  primarily  be  incurred  to  inform  the  business  itself 
as  to  the  application  of  certain  proposed  legislation,  when  such 
information  is  also  made  available  to  legislators  it  is  difficult  to 

detei-mnie  how  an  allocation  of  the  expense  should  be  made  between 
legislation  and  mere  planning  of  the  company.  Moreover,  in  the  case 
of  an  organization,  a  detei-inination  must  also  be  made  as  to  whether 
the  expenses  of  this  type  are  substantial — a  term  which  involves  a 
difficult  determination. 

More  important  than  the  administrative  and  enforcement  problems, 
however,  are  t:ic  policy  considerations  involved  in  denying  expenses 
with  respect  to  legislative  mattei's.  It  appears  anomalous,  for  ex- 

ample, that  expenses  incurred  in  appearing  before  legislative  bodies 
or  before  legislators  are  not  deductible  while  appearances  before  execu- 

tive or  administrative  officials  with  r-espe(tt  to  administrative  mattei'S, 
or  before  the  coui'ts  with  respect  to  judicial  matters,  are  deductible 
where  tlie  expenses  otherwise  qualify  as  trade  or  business  expenses. 
Your  committee  believes  that  the  present  bar  on  dcntluctions  with  re- 

spect to  legislative  matters  must  be  modified  to  place  presentations 
to  the  legislative  brancli  of  govei-nment  on  substantially  the  same 
footing  in  tliis  respect  as  that  with  the  other  two  coordinate  branches 
of  government. 

It  also  is  desirable  that  taxpayers  who  have  information  beaiing  on 
the  impact  of  present  laws,  or  proposed  legislation,  on  their  trades  or 
businesses  not  be  discouraged  in  making  this  information  available 
to  the  Members  of  Congress  or  legislators  at  other  levels  of  govern- 

ment. The  presentation  of  such  infoi-ination  to  the  legislators  is 
necessary  to  a  proper  evaluation  on  their  part  of  the  impact  of  prescTit 
or  proposed  legislation.  The  deduction  of  such  expenditures  on  the 
part  of  business  also  is  necessary  to  arriv(»  at  a  true  reflection  of  their 
real  income  for  tax  purposes.  In  many  cases  making  sure  that  legis- 

lators are  aware  of  the  effect  of  proposed  legislation  may  be  essential 
to  the  very  existence  of  a  business.  The  deduction  of  legislative  ex- 

penses for  tliose  who  incur  them  for  personal  reasons  is  not  proposed 
here,  since  such  expenses  are  not  deductible  with  respect  to  adminis- 

trative or  judicial  presentations  and  have  tio  bearing  on  the  deter- 
mination of  true  taxable  income  of  a  business. 
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B.  General  explanation  oj pronsion 
The  bill  adds  a  new  subsection  (sec  162(e))  to  the  provision  of 

present  law  relating  to  the  deduction  of  trade  or  business  expenses. 
It  provides  that  certain  types  of  expenses  incurred  with  respect  to 
legislative  matters  are  to  be  deductible  if  in  all  other  respects  they 

ciualif}-  as  trade  or  business  expenses. 
The  expenses  which  may  be  deducted  are  divided  into  two  cate- 

gories. The  first  category  relates  to  expenses  in  direct  connection 
with  appearances,  submission  of  statements  or  sending  of  communi- 

cations. These  appearances,  statements  or  communications  may  be 
presented  either  to  committees  or  individual  Members  of  Congress 
or  to  committees  or  individual  members  of  State  or  local  govern- 

mental legislatures.  The  second  category  of  expenses  which  ma}'  be deducted  are  those  in  direct  connection  with  the  communication  of 

information  between  the  taxpayer  and  an  organization  of  which  he  is 
a  member.  This  communication  of  infoimation  may  be  either  from 
the  organization  to  the  taxpayer  or  vice  versa.  In  tlie  case  of  both 
categories  of  expenses  referred  to  above,  in  order  for  the  expense  item 
to  be  deductible,  it  must  be  concerned  with  legislation  or  proposed 
legislation  of  direct  interest  to  the  taxpayer  (and  to  the  organization  in 
the  latter  case).  Thus,  the  expenses  may  not  be  in  connection  with 
legislative  matters  such  as  nominations,  etc.,  but  rather  must  be  in 
connection  with  specific  legislation  or  proposals  for  legislation. 

The  bill  also  piovides  that  where  a  taxpayer  is  a  member  of  an 
oiganization  and  the  oiganization  pays  or  incurs  the  expenses  of  the 
types  referred  to  above  on  behalf  of  its  members,  the  dues  which  the 

taxpayer  pays  to  the  oi'ganization  in  carrying  on  his  trade  or  business 
are  to  be  deductible  to  the  extent  they  are  used  for  such  purposes. 

The  remainder  of  the  dues  is  likely  aliead}^  to  be  deductible  as  ordinary 
and  necessary  business  expenses.  Of  course,  the  dues  to  an  organiza- 

tion may  be  deductible  although  not  all  of  the  organization's  legislative 
activity  is  connected  with  each  specific  member's  trade  or  business. 
It  is  sufficient  if  all  of  the  organization's  legislative  activity  is  related 
to  the  trade  or  business  of  a  significant  number  of  the  members. 

The  bill  provides  two  limitations  on  the  deduction  of  the  above- 
specified  expenses  for  the  specified  types  of  legislative  activity.  It  is 
not  intended  by  your  committee  that  any  deduction  be  allowed  for 
an  amount  paid  or  incurred  for  participation  or  intervention  in  any 
political  campaign  for  any  candidate.  Of  course,  this  includes 
participation  or  intervention  in  political  campaigns  in  opposition  to 

a  candidate  as  well.  Your  conmiittee's  bill  further  provides  that  no 
expense  deduction  is  to  be  allowed  for  expenditures  to  influence  the 
general  public,  or  segments  thereof,  with  respect  to  legislative  matters, 
elections,  or  referendums.  Thus,  no  deduction  is  intended  to  be 
allowed  for  expenses  incurred  in  connection  with  what  is  usually 

called  "grassroot"  campaigns  intended  to  develop  a  point  of  view 
among  the  public  generally  which  in  turn  i$  directed  toward  the 
legislators. 

Nothing  in  this  provision  is  intended  to  permit  the  deduction  of. 
entertainment  expenses.     Such   amounts,   if  deductible  at   all,  must 

meet   the  tests  set"  forth  in  the  section  of  the  bill  explained  below, 
without  regard  to  this  provision. 

This  provision  is  to  be  effective  with  respect  to  taxable  years 
beginning  after  December  31,  1962. 
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TECHNICAL  EXPLANATION  OF  THE  BILL 

REVENUE    ACT    OF    19  62  q? 

SECTION    3.  APPEARANCES,    ETC,    WITH    RESPECT    TO 
LEGISLATION 

(a)  In  general. — Subsection  (a)  of  section  3  of  the  bill  amends 
section  162  (relating  to  trade  or  business  expenses)  by  redesignating 
subsection  (e)  as  subsection  (f)  and  by  inserting  after  subsection  (d) 
a  new  subsection  (e)  relating  to  appearances,  etc,  with  respect  to 

legislation.  -  - 
Paragraph  (1)  of  the  new  subsection  (e)  provides  that  the  deduction 

allowed  by  subsection  (a)  of  section  162  is  to  include  all  of  the  fol- 
lowing ordinary  and  necessary  expenses  paid  or  incuiTcd  during  the 

taxable  year  in  carrying  on  any  trade  or  business:  (1)  expenses  in 
direct  connection  with  appearances  before,  submission  of  statements 
to,  or  sending  communications  to,  the  committees,  or  individual 
members,  of  Federal,  State,  or  local  legislative  bodies  with  respect  to 
legislation  or  proposed  legislation  of  direct  interest  to  the  taxpayer, 
(2)  expenses  in  direct  connection  with  comnmnication  of  information 
between  the  taxpayer  and  an  organization  of  which  he  is  a  member 

with  respect  to  legislation  or  proposed  legislation  of  direct  intei-est  to 
the  taxpayer  and  to  siich  organization,  and  (3)  that  portion  of  dues 

a28  revenue    act    of    1962 

■with  respect  to  any  organization  of  which  the  taxpayer  is  a  member 
which  is  attributable  to  the  expenses  of  the  activities  above  described 
in  this  paragraph  which  are  carried  on  by  such  organization.  Para- 

graph (1)  also  provides  that  the  expenses  referred  to  therein  are  to 
include,  but  not  be  limited  to,  the  cost  of  preparing  testimony  and 
traveling  expenses  described  in  subsection  (a)(2)  of  section  162. 

Paragraph  (2)  of  the  new  subsection  (e)  provides  that  the  provisions 
of  paragraph  (1)  are  not  to  be  construed  as  allowing  the  deduction  of 
any  amount  paid  or  incurred  (whether  by  way  of  contribution,  gift 

or  otherwise) —  ..      _  .  ' 
(1)  for  participation  in,  or  intervention  in,  any  political  cam- 

paign on  behalf  of  any  candidate  for  public  office,  or 
(2)  in  connection  with  any  attempt  to  influence  the  general 

■'   public,  or  segments  thereof,  with  respect  to  legislative  matters, 
elections,  or  referendums.  .       •       .    . 

(h)  Efective  dale. — Subsection  (b)  of  section  3  of  the  bill  provides 
that  the  amendments  made  by  subsection  -(a)  are  to  apply  to  taxable 
years  beginning  after  December  31,  1962. 
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Exhibit  157:  Excerpts  From  H.R.  10650  (Revenue  Act  of  1962)  as 
Adopted  by  House 

87T11  COXCiKESS 
2d  Skssion H.  R.  10650 

IN  THE  SENATE  OF  THE  UNITED  STATES 

April  2,  1062 

Kearl  twice  and  refcncd  to  the  Committee  on  Finance 

AN  ACT 
To  arncnd  the  Internal  Revenue  Code  of  1954  to  provide  a 

credit  for  investment  in  certain  depreciable  property,  to 

eliminate  certain  defects  and  inequities,  and  for  other 

purposes. 

1  B<:  it  enacted  bjj  fhv  ScNdtc  (iiifJ  House  of  Fcjircsenhi- 

2  tires  of  the  I  itiled  Sidles  of  .{inti'ied  in  CoiH/ress  assembled, 

3  SECTION  1.  SHORT  TITLE,  ETC. 

4  (a)   Short   Titlm.— This    Act   may   be   cited    as   the 

5  "Revenue  Act  of  1962". 
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11  SEC.  3.  APPEARANCES,  ETC.,  WITH  RESPECT  TO  LEGIS- 

12  LATION. 

13  (a)   In  (jIenkl'AL. — Section  162    (relating-  to  trade  or 

14  business  ex])enses)    is  amended  by  redesignating  subsection 

15  (e)  as  subsection  (1)  and  by  inserting  after  subsection  (d) 

It)  tlie  following  new  subsection: 

17  "(e)  Appeakances,  etc.,  With  Respect  to  Legis- 

18  ],ATION.— 

19  *'(!)    In   GENERAL.— The   deduction   allowed  by 

20  subsection  (a)  shall  include  all  the  ordinary  and  neces- 

^1  sary  rx])onses  (including,  but  not  limited  to,  traveling 

-2  ('.\]»ons('s  (lescribcd  in  subsection    (a)  (2)    and  the  cost 

I 
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1  of  preparing  testimony)  paid  or  incurred  during  the  tax- 

2  able  year  in  carrying  on  any  trade  or  business — 

3  **(A)    in   direct   connection   with  appearances 

4  before,  submission  of  statements  to,  or  sending  com- 

5  munications  to,  the  committees,  or  indi\'idual  mem- 

6  Ijers,  of  Congress  or  of  any  legislative  body  of  a 

7  State,  a  possession  of  the  United  States,  or  a  politi- 

8  cal  subdivision  of  any  of  the  foregoing  with  respect 

9  to  legislation  or  proposed  legislation  of  direct  inter- 

10  est  to  the  taxpayer,  or 

11  "  (B)   in  direct  connection  with  commimication 

12  of  information  between  the  taxpayer  and  an  organ- 

13  ization  of  which  he  is  a  member  with  respect  to 

14  legislation  or  proposed  legislation  of  direct  interest 

15  to  the  taxpayer  and  to  such  organization, 

16  and  that  portion  of  the  dues  so  paid  or  incurred  with 

17  respect  to  any  organization  of  which  the  taxpayer  is  a 

18  member  which  is  attributable  to  the  expenses  of  the 

19  activities   described   in   subparagraphs    (A)    and    (B) 

20  carried  on  by  such  organization. 

21  *'(2)    Limitation. — The  provisions  of  paragraph 

22  ( 1 )  shall  not  be  construed  as  allowing  the  deduction  of 

23  any  amount  paid  or  incurred   (whether  by  way  of  con- 

24  tribution,  gift,  or  otherwise )  — 

25  "(A)   for  participation  in,  or  intervention  in, 
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1  any  political  campaign  on  behalf  of  any  candidate 

2  for  public  office,  or 

3  ''(B)   in  connection  with  any  attempt  to  in- 

4  fluence  the  general  public,  or  segments  thereof,  with 

5  respect  to  legislative  matters,  elections,  or  referen- 

6  dums." 

7  (b)  Effective  Date. — The  amendments  made  by  this 

8  section  shall  apply  to  taxable  years  beginning  after  Decem- 

9  ber  31,  1962. 



1933 

Exhibit  158:  Excerpts  From  Senate  Finance  Committee  Hearings 
H.R.  10650  (Revenue  Act  of  1962) 

KEVENUE  ACT   OF    1962 

HEARINGS 
BEFORE  THE 

COMMITTEE  ON  EINANCE 

UNITED  STATES  SENATE 
EIGHTY-SEVENTH  CONGRESS 

SECOND  SESSION 

OX 

H.R. 10650 
AN  ACT  TO  AMEND  THE  REVENUE  ACT  OF  19M  TO  PKOVIDE  A 

CKEDIT  tXDR  INVESTMENT  IN  CERTAIN  DEPRECIABLE  PROP- 

rUTY,   TO   ELIMINATE   CERTAIN   DEFECTS   AND    INEQUITIES. 
AND  FOR  OTHER  PURPOSES 

APRIL  3,  4,  AND  5,  1962 

PART  2 

Printed  for  the  use  of  the  Committee  on  Finance 

U.S.  GOVERNMENT  PRINTING   OFFICB 

^'.'190  .  WASHINGTON   :   1962 

For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  PrintiDg  Office 
Washington  iS,  D.C.  -  Price  $1.00 
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TUESDAY,  APRIL  3,   1962 

U.S.  Senate, 
Committee  on  Finance, 

Washington^  D.O, 

The  committee  met,  pursuant  to  recess,  at  10:15  o'clock  a.m.,  in 
i-ooiu  2110,  Xew  Senate  Office  Building,  Senator  Harry  F.  Byrd 

(cliairman)  presiding. present:  Senators  Byrd,  Kerr,  Douglas,  Gore,  Hartke,  McCarthy, 
\Villiams,  Carlson,  Curtis,  and  Morton. 
Also  present:  Elizabeth  B.  Springer,  committee  clerk;  and  Colin 

F.  Stam  and  L.  M.  AVoodwoi*th,  of  the  Joint  Comniittee  on  Internal 
nevenue  Taxation. 

Tlie  Chairman.  The  committee  will  come  to  order. 
The  first  witjiess  is  Mr.  Walter  A.  Slowinski  of  the  Chamber  of 

Commerce  of  the  United  States. 
Take  a  seat,  sir,  and  proceed. 

STATEMENT  OF  WALTER  A.  SLOWINSKI,  APPEARING  ON  BEHALF 
OF  THE  CHAMBER  OF  COMMERCE  OF  THE  UNITED  STATES 

Mr.  Slowinski.  Mr.  Chairman  and  members  of  the  committee,  I 
:nn  Walter  A.  Slowinski  of  the  law  firm  of  Baker,  McKenzie  &  High- 
tower  of  Chicago,  111.,  and  Washington,  D.C,  appearing  on  behalf 
of  the  Chamber  of  Commerce  of  the  United  States  as  a  member  of 
its  committee  on  taxation. 

I  am  an  adjunct  professor  of  comparative  tax  law  at  the  George- 
town Graduate  Law  School  in  Washington,  D.C,  and  a  lecturer  in 

domestic  and  foreign  tax  law  at  the  University  of  Virginia  Law 
School  in  Charlottesville. 

Tlie  chamber's  board  of  directors  and  committee  on  taxation  have 
jnet  regularly  during  the  current  year  on  the  changing  tax  proposals 
to  be  certain  all  points  of  view  have  been  given  an  opportunity  for 
full  expression. 

AVe  request  permission,  Mr.  Chairman,  to  file  another  more  detailed 
statement  later  in  these  hearings. 
We  are  anxious  to  give  all  our  members  an  opportunity  to  comment 

on  H.R.  10650.  For  this  reason  our  detailed  statement  will  not  be  com- 

pleted until  April  27.  We  request  permission  to  have  it  inserted  at 
tlie  end  of  the  record  for  that  day's  testimony. 

The  Chairman.  Without  objection  that  will  be  done. 467 
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Mr.  Srx)wixsKT.  The  chamber's  position  on  major  sections  of  H.R. 
10650  is  as  follows: 
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SECTION    3 — DEDUCTIONS    FOR    LEGISLATIV'E    ACTH^ITY   SHOULD   BE 
IMPROVED 

Tlie  chamber  believes  that  section  3,  as  presently  contained  in  H.R. 
10G50  is  neither  an  adequate  nor  a  proper  solution  to  the  problem  of 
legislative  activity  deductions. 

In  lieu  of  section  3  of  H.R.  10650,  it  recommends  the  substitution  of 
S.  467  introduced  by  Senator  Hartke.  A  similar  bill  was  reported 
favorably  and  unanimously  by  the  AVays  and  Cleans  Committee  of  the 

SCth  Congi-ess. 
The  chamber  proposes  a  general  legislative  rule  which  would  state 

that: 

No  expense  which  otherwise  qualifies  as  a  deduction  relating  to  trade  or  busi- 
ness expenses  (including,  but  not  limited  to,  dues  and  other  amounts  paid  to  any 

organization)  shall  be  disallowed  as  a  deduction  merely  because  paid  or  in- 
curred to  support  or  oppose  or  otherwise  influence  action  by  the  Congress  by 

any  legislative  body  of  a  State,  a  possession  of  the  United  States,  the  District  of 
Columbia,  or  any  political  subdivision-  of  the  foregoing,  with  respect  to  any  legis- 

lative or  constitutional  proposal,  or  to  support  or  oppose  or  otherwise  influence 
action  of  the  voters  with  respect  to  any  legislative  or  constitutional  proposal 
submitted  or  proposed  to  be  submitted  to  the  voters  by  initiative,  referendum, 
or  similar  proceeding. 

The  general  rule  would  not  be  construed  as  allowing  the  deduction 
of  any  amount  paid  or  incurred  (whether  by  way  of  contribution,  gift, 
or  otherwise)  for  participation  or  intervention  in  any  political  cam- 

paign on  behalf  of,  or  in  opposition  to,  any  candidate  for  public 
office. 
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The  Chairman.  Senator  Douglas. 
Senator  Douglas.  Mr.  Slowinski,  I  invite  your  attention  to  the 

statement  where  you  speak  of  deductions  for  legislative  activities  or 
lobbying  and  I  would  like  to  ask  you  this  question: 
Under  section  3  of  the  bill  as  it  is  now  before  us,  if  I  am  president 

of  a  racing  corporation  which  wants  to  establish  a  racetrack  in  a  given 
State,  and  in  order  to  do  so  must  obtain  legislative  permission,  can  I 
lobby  for  the  passage  of  this  bill  before  a  legislative  committee  or 
administrative  authorities  and  deduct  those  expenses  as  tax  exempt 
under  the  bill  as  it  now  reads. 

Mr.  Slowinski.  Senator,  I  think  so. 
On  page  26  of  the  bill,  at  the  section  at  line  11  that  says, 

In  direct  connection  with  communication  of  information  between  the  taxpayer 
and  an  organization  of  which  he  is  a  member  with  respect  to  legislation  or  pro- 

posed legislation  of  direct  interest  to  the  taxpayer  and  of  such  organization. 

Senator  Douglas.  Well,  that  would  be  communications  which  I 
might  address  to  the  stockholders  in  my  corporation. 

But  section  (a)  above  is  even  more  explicit,  is  it  not  ?     It — - 
permits  deductions  in  direct  connection  with  appearances  before  and  submission 
of  statements  to  or  sending  communications  to  the  committees  or  individual 
Members  of  Congress  or  of  any  legislative  body  of  a  State. 
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Ml'.  Slowixski.  Yes,  that  is  right. 
Senator  Douglas.  This  would  be  tax  deductible. 
Xow,  let  me  raise  a  question.  Suppose  you,  Mr.  Slowinski,  are  a 

minister  and  representing  a  point  of  view  at  tlie  racetrack  is  not  his 
irade  or  business  in  a  State  in  which  I  want  to  establish  a  racetrack 
and  you  feel  that  the  establishment  of  this  racetrack  would  be  injurious 
to  the  public  welfare  in  that  it  would  encourage  gambling  and  con- 

centrate people's  attention  upon  chance  rather  than  upon  effort  as  a 
means  of  getting  ahead  in  life  and  you  feel  that  3-ou  should  appear 
hofore  the  State  legislature  to  lobby  against  my  bill  to  establish  a 
lacctrack. 

Could  you  as  a  minister  of  the  Gospel  deduct  your  expenses  in  con- 
nection with  appearing  before  the  legislature  as  tax  deductible? 

Mr.  Six>wixsKi.  Senator,  if  this  is  of  direct  interest  to  the  minister, 

and  I  assume  it  is   ■ 
Senator  Douglas.  Well,  it  is  not  of  direct  economic  interest,  it  is 

only  of  moral  interest. 
Mr.  Slowixskt.  That  is  right. 
3Ir.  and  ̂ fi^.  Cainmarano  wanted  to  save  their  wholesale  beer  dis- 

tributing business  in  Seattle,  and  they  ̂ \■ere  told  that  spending  money 
to  go  to  the  legislature  to  try  to  save  their  beer  business  was  Jiot 
deductible. 

Senator  Douglas.  The  minister  is  not  in  the  beer  business.     He  is 
a  minister  of  the  Gospel. 

]\rr.  Slowixski.  That  is  right. 

Senator  Douglas.  And  m}^  question  is  if  trying  to  protect  the 
morals  of  the  community  as  he  sees  them,  he  goes  before  a  State 
legislature,  and  incurs  expenses,  and,  ]et  us  say,  eats  a  meal  costing 
75  cents,  and  has  a  hotel  room  that  costs  $6,  can  he  deduct  that  from 
his  taxable  income? 

^fr.  Slowixskt.  I  would  be  hopeful  he  could,  Senator. 
Senator  Douglas.  Well,  you  would  be  hopeful  that  he  could;  but 

is  there  an3'thing  in  the  law  which  would  permit  him  to  do  so? 
Mr.  Slowixski.  Xot  presently  ;  ]io,  sir. 
Senator  Douglas.  Xot  presently  ? 
^f  r.  Slowuxskt.  That  is  right. 
Senator  Douglas.  Then  the  law  as  it  is  at  present  would  permit  the 

president  of  a  racetrack  corporation  to  deduct  his  expenses,  directly 
lobbying  outlays  for  the  racetrack  but  would  not  permit  the  minister 
of  the  Gospel  from  making  a  deduction  of  his  lobbying  expenses 
against  it. 

In  other  words,  if  you  want  to  get  something  through  which  will 
benefit  you  financially,  3-ou  can  dechict  this,  and  if  3-011  are  a  corpora- 

tion, sa3^,  you  can  have  52  percent  of  the  bill  met  b3^  the  public; 
isn't  that  true? 

So  the  minister  would  be  taxed,  as  a  matter  of  fact,  taxed  more 

heavil3-  than  the  representative  of  the  racetrack  who  appears;  is  that true? 

Mr.  Slowixski.  Senator,  the  Congressional  Record  has  contained 

some  articles  called  "Censorship  by  taxation,"  which  refer  to  just 
that  question. 

The  right  to  petition  Congress  should  be  granted  everyone  in  terms 
of  his  direct  interest  in  the  legislation. 
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Senator  Douglas.  Would  you  say  you  ̂ vore  in  favor  of  broadenii^r 

tills  act  so  that  any  expenditure  by  an  individual  either  for  or  aga.in<*t tlic  l)ill  would  be  tax  deductible  ? 

Mr.  Slowinski.  Xo,  sir;  I  \vould  think   
Senator  Douglas.  You  Avould  or  would  not? 

Mr.  Slowixski.  Xo;  I  would  be  in  favor  of  classifying  the  terni 
"direct  interest"  to  have  a  more  general  application  that  would  in. 
elude  vour  minister. 

Senator  Douglas.  ITow  would  you  define  it  ? 
^^r.  Slowixski.  The  revenue  agent  defines  it  every  day  in  terms 

Senator  Dotglas.  Thus  far  they  have  defined  it  so  that  the  minister 
woidd  not  be  able  to  deduct  his  lobbying  expenses,  but  the  company 
woiilrl.  the  racetrack  company  would. 

Mr.  Slowixski.  Section  4  of  the  bill  is  going  to  define  direct  interest 
in  terms  of  when  you  take  someone  to  lunch,  whether  or  not  this  is 
a  direct  interest  or  business  connection. 

I  would  be  hopeful  we  could  move  some  of  that  into  section  3. 
Senator  Douglas.  This  is  very  interesting. 
Senator  Kerr.  Senator,  would  you  yield  for  just  an  observation? 
Senator  Douglas.  I  will  yield,  if  you  are  my  ally  on  this. 
If,  on  the  other  hand,  you  are  not  my  ally  I  will  not  yield. 
[Langhter.] 
Senator  Gore.  Declare  your  position,  sir. 
Senator  Kerr.  I  was  going  to  speak  from  an  objective  neutral 

position. 
Senator  Douglas.  You  always  add  to  the  gaiety  of  a  session, 

Robert. 

Senator  Kerr.  I  appreciate  that. 
I  was  just  thinking  about  the  minister  and  I  want  to  say.  that  I 

think  the  Senator  has  a  valid  point,  but  in  view  of  the  fact  that  the 
minister  would  be  sent  there  by,  I  presume,  his  congregation,  whose 
income  is  tax  free  they  could  pay  his  expenses  but  if  he  found  a  plac€ 
here  where  he  could  get  a  meal  for  75  cents  and  a  room  for  $6  a  day, 
he  could  establish  a  travel  bureau  and  make  that  a  very  profitable 
business. 

Senator  Douglas.  Xow,  suppose  the  minister  came  not  in  obedience 
to  any  resolution  by  his  congregation  but  according  to  the  mandates 
of  his  conscience  which  should  be  the  most  powerful  mandate  of  all. 

^fr.  Six)\yixsKi.  Senator,  that  very  question  under  the  present  law 
troubles  crime  commissions  and  you  know  about  crime  commissions 
in  your  own  jurisdiction.  Crime  commissions  cannot  spend  money 
to  appear  before  legislative  bodies  under  threat  of  losing  their  income 
tax  exemptions. 

Senator  Douglas.  Yes. 

Mr.  SLO^yIxsKI.  And  we  now  feel  if  section  3  is  broadened,  that 
both  the  minister  and  the  crime  commission  can  participate. 

Senator  Douglas.  Would  a  minister  be  entitled  to  deduct  his  travel 
expenses  in  appearing  before   

Mr.  Srx)wixsKi.  We  would  like  to  see  it  that  way. Senator  Douglas.  You  would? 
Mr.  Slowixski.  Yes,  sir. 
Senator  Douglas.  Ministers  are  not  the  only  people  in  the  country authorized  to  have  consciences. 



1939 

REVENUE    ACT    OF    1962  481 

I  r.aiigliter.] Senator  Douglas.  Su^Dpose  a  private  citizen  feels  a  conscientious 
fbk'ction   to   a   racetrack.     Should  he   be  permitted  to  deduct  his 

j.\POUSCS? 

yU'.  Si^wiN^KT.  Yes,  sir. 
Senator  Douglas.  Wlnit? 
>fr.  Slowixski.  Yes,  sir. 

Senator  Douglas.  Yes,  (he  answer  is  "Yes**  ? Mr.  Slowinskl  Yes. 
Senator  Douglas.  All  right. 
Vou  want  to  broaden  tliis  exemption  still  further  to  include  not 

only  the  cost  of  direct  appearances,  but  advertising  and  other  propa- 
.randa  in  connection  with  the  measure? 

Mr.  Slowinskl  AVe  want  to  exclude  an^'thing  which  has  to  do  with 
a  political  campaign. 

Senator  Douglas.  I  understand. 

But  full-page  ads  in  newspapers  on  a  given  matter  for  a  racetrack, 
fur  instance,  would  still  be  deductible. 

Look  at  your  own  language. 
Mr.  Slowinskt.  Yes,  sir. 
Senator  Douglas.  It  would  be  deductible,  would  it  not? 
Mr.  Slowinskl  Yes,  sir. 
Senator  Douglas.  Xow^  suppose  a  group  of  private  citizejis  wants  to 

place  an  ad  in  opposed  to  the  racetrack,  should  that  be  deductible? 
^fr.  Slowinski.  Yes. 
Senator  Douglas.  Suppose  the  president  of  an  oil  company  wants 

to  carry  on  extensive  advertising  campaign  to  protect  the  depletion 
allowance  and  to  get  higher  gas  rates  should  that  be  deductible? 

Senator  Kerr.  Oh,  yes.     [Laughter.] 
I  hope  I  speak  as  an  ally.     [Laughter.] 

Senator  Douglas.  I  am  afraid  you  don't  Bob. 
Mr.  Slowinski.  Would  you  like  the  record  to  show  my  saying  yes 

or  the  Senator  saying  yes? 
Senator  Douglas.  I  would  like  to  have  the  record  show  your  posi- 

tion. 
Mr.  Slowinski.  Yes. 

Senator  Douglas.  That  means  in  effect,  does  it  not,  that  the  tax- 
payers would  finance  52  percent  of  the  expenditure? 

5fr.  Slowinski.  Yes. 
Senator  Douglas.  Yes. 
Mr.  Slowinski.  Yes,  sir. 
Senator  Douglas.  Would  you  favor  private  individuals  having  this 

same  right  to  deduct  contributions? 
Suppose  Senator  Gore  and  I  pass  the  hat  and  get  money  for  ads 

against  the  27%  percent  depletion  allowance,  should  we  be  permitted 
to  deduct  that  from  our  income  and  make  it  nontaxable  ? 

Mr.  Slowinski.  Should  the  people  who  give  you  the  money  in  the 
hat  be  allowed  to  deduct  it  ? 

Senator  Douglas.  Yes,  and  such  contributions  as  we  may  make, 
should  that  be  deductible? 

Mr.  Slowinski.  Yes. 

Senator  Douglas.  You  haven't  answered.  You  have  nodded  your head. 
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>fr.  Slowinski.  Yes,  sir. 

To  do  otlicrwise,  Senator,  T\-onld  be  to  say  we  do  have  censorship  by taxation. 

Senator  Douglas.  Xot  censorship  but  unfair  advantage. 
>rr.  Slowinski.  Yes;  namely,  a  wealtliy  man  can  come  before  the 

Congress  because  he  can  spend  money  and  he  doesn't  need  a  deduc- 
tion. A  poor  person  wlio  needs  the  deduction  loses  his  right  to  come 

before  tliis  Congress  because  he  can't  afford  it  without  a  deduction. 
Senator  Gore.  The  poor  man  is  not  involved  in  tliis.  Tvct's  leave 

them  out. 

Mr.  Slowixski.  Senator,  Mr.  and  IMrs.  Cammarano  were  not 
wealthy  people. 

Senator  Douglas.  This  is  very  interesting.  I  didn't  think  you 
would  have  the  consumers  taking  advantage  of  this  opportunity 
which  you  have  so  generously  accorded  to  the  same  degree  that  you 
would  have  a  corporation  with  public  relations  experts  and  with 
acc^^ss  to  advertising  firms  and  with  ample  funds  which  they  could 
use  in  this  fashion   

]\rr.  Slowixskt.  It  boils  down  to  the  question- 
Senator  Douglas.  You  know  the  famous  quotation  of  Anatole 

France  in  which  he  said  the  majestic  equality  of  the  law  forbids  the 
rich  as  well  as  the  poor  from  sleeping  under  bridges  and  begging  in 
the  streets  for  bread.    [Laughter.] 

Mr.  Slowinski.  Yes,  sir. 
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Senator  TTaktke.  I  didn't  know  I  was  going  to  get  such  a  coopera- tive witness. 

Let  me  come  back  to  another  question,  that  is  all  I  have  on  that  mat- 
ter, and  I  want  no  assumption  for  the  Senator  from  Tennessee. 

Li  regard  to  the  matter  of  the  question  of  deduction  for  attempts  to 
influence  legislation,  the  so-called  lobbying  aspects,  I  want  to  thank 
my  distinguished  witness  for  referring  to  my  bill. 

I^et  me  ask  you  as  a  matter  of  practical  application,  isn't  there  a  very 
difficult  interpretative  question  involved  so  far  as  the  law  written  in 
the  House  is  concerned? 

I 
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liave  a  detrijnental  Gnoci  upon  30U  ;is  well  as  a  positive  effect  upon  the 

c'liaiuber? 
^Ir.  Slowixski.  We  think  groups  such  ns  tliis  should  have  the  right 

(o  inform  the  public  on  legislation  or  on  referendums. 

Senator  IL\rtke.  Under  the  preseiU  bill  this  is  not  possible,  isn't 
(hat  true? 

yir.  Slowixski.  Yes,  sir. 

Senator  Haktke.  Let's  take  in  the  <\\se  of  bond  issues  in  local 
<;oniJnunities. 

What  would  be  the  effect  of  this  t)  pc  of  legislation  in  logard  to  a 
bond  issue  for  public  improvement? 

Mr.  Slowixski.  If  one  were  not  a  corporation,  which  was  about  to 

pay  a  portion  of  the  expense  of  the  bond  i-sne,  or  one  \vere  not  an  in- 
dividual who  was  about  to  pay  a  poifioji  of  tlie  expenses  of  the  bond 

issue,  one  probably  couldn't  pailicipate  under  the  provisions  of  the 
Jlouse  bill  because  he  didn't  have  a  direct  inteipst. 

Senator  IIartke.  And  the  net  result  woidd  be  that  these  advertising 
campaigns  which  frequently  are  required  in  order  to  stir  up  public 
opinion  to  take  positive  action  to  do  things  which  frequently  the  bond 

issue  seeks  to  do,  Avould  probabl}-  fail. 
Mr.  Slowixski.  Or  (hat  the  wealthier  groups  which  were  not 

worried  about  tax  deductibility  would  have  the  privilege  of  participat- 
ing while  the  other  groups  would  not. 

Senator  TTartkk.  That  is  all  I  have,  sir. 

The  Chairman.  Thank  you  ver^'  much,  Mr.  Slowinski. 
All  the  committee  may  not  agiee  with  what  you  have  said  but  I 

want  to  sa}'  this,  you  have  shown  to  my  inind,  a  very  remarkable 
knowledge  of  the  tax  laws.  I  note  with  some  interest  that  you  ai*e  a 
lecturer  at  the  University  of  Virginia  Law  School. 

Mr,  Slowixski.  Yes,  5lr.  Chairman. 

The  Chairmax^.  So  the  committee  will  now  recess  until  2:  30  p.m. 
Wlieieupon,  at  12:20  p.m.,  the  committee  was  recessed  to  reconvene 

at  2 :  30  p.m.,  the  same  day.) 

ArrERXooN  session 

Tlie  Ch.airman\  The  committee  will  come  to  order. 

We  have  sent  for  some  of  the  other  Senators,  and  I  hope  they  will 
respond. 

The  first  witness  is  Mr.  Harold  H.  Scaff,  National  Association  of 
Manufacturers.  Take  a  seat,  sir.  I  am  sorry  we  have  not  got  more 
Senatois  here,  but  I  think  they  will  come  in  very  shortly. 

STATEMENT  OF  HAROLD  H.  SCAFF,  CHAIRMAN,  TAX  COMMITTEE, 

NATIONAL  ASSOCIATION  OF  MANUFACTURERS;  ACCOMPANIED 

BY  JOHN  C.  DAVIDSON,  VICE  PRESIDENT  IN  CHARGE  OF  GOV- 
ERNMENT FINANCE  DIVISION,  NATIONAL  ASSOCIATION  OF 

MANUFACTURERS 

Mr.  Scaff.  My  name  is  Harold  H.  Scaff.  I  am  vic«  president  of 
Ebasco  Services,  Inc.,  New  York,  N.Y.  My  presentation  is  in  behalf 
of  the  National  Association  of  Manufacturers  as  chairman  of  its 
taxation  committee. 



1942 

506  REVENUE    ACT    OF    19  62 

SECTION  3 — EXPENSES,  ET  CETERA,  WITH  RESPECT  TO  LEGISLATION 

This  section  deals  with  the  deduction  of  expenses  in  connection  with 
the  exjDression  of  business  viewpoints  on  legislative  matters,  at  all 
legislative  levels.  Such  expressions  are  necessary  to  assure  that  laws 
do  not  impede  or  restrain  the  effective  functioning  of  our  private  en- 

terprise system.  Consistently,  expenses  in  connection  with  such  ex- 
pressions are  "ordinary  and  necessary,"  and  there  is  no  statutory 

prohibition  to  the  contrary.  The  present  situation  has  been  created 
by  an  interplay  of  administrative  regulations,  and  court  decisions, 
resulting  from  a  failure  of  explicit  statutory  language  on  the  subject. 

The  section  as  drafted,  however,  would  draw  a  line  through  such 
expenses.  It  would  permit  generally  the  deduction  of  those  which 
involve  expressions  directly  communicated  to  legislative  bodies,  or 
members  thereof.  But  it  would  deny  deductions  where  expressions 
are  designed  to  influence  the  general  public,  or  segments  thereof,  in 
regard  to  legislative  matters. 
We  appreciate  the  recognition  which  the  Ways  and  Means  Com- 

mittee, on  two  o^,casions,  and  now  the  full  House  of  Representatives, 
has  given  to  this  problem,  but  the  provisions  in  H.R.  10650  do  not 
come  to  grips  with  the  full  scope  of  the  problem.  To  achieve  an 
adequate  resolution  of  the  issue  we  urge  consideration  by  this  com- 

mittee of  the  bill,  S.  467,  jointly  sponsored  by  Senators  Kerr  and 
Hartke. 

This  bill  would  provide  a  comprehensive  and  equitable  remedy  by 
peiTnitting  the  deductibility  of  legislative  expenditures  to  the  extent 

they  would  qualify  as  "ordinary  and  necessary"  business  expenses 
related  to  the  busmess  of  the  taxpayer  and  reasonable  in  amount. 
Clearly,  the  limitations  indicated,  as  well  as  the  discretionary  au- 

thority left  to  the  Internal  Revenue  Service,  would  provide  adequate 
safeguards  against  possible  abuse. 

In  light  of  the  seriousness  with  which  we  view  this  problem,  we  pro- 
pose to  file  a  more  extended  statement  of  our  views  for  inclusion 

in  the  record  of  these  hearings. 
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STATEMENT  OF  LESLIE  MILLS,  CHAIRMAN,  COMMITTEE  OF  FED- 
ERAL TAXATION,  AMERICAN  INSTITUTE  OF  CERTIFIED  PUBLIC 

ACCOUNTANTS 

Mr.  Mii'i-'^.  ̂ Tr.  Cliairman,  iny  name  is  I^eslie  ̂ lills.  I  am  chair- 
man of  the  Committee  on  Federal  Taxation  of  tlie  American  Institute 

of  Certiliecl  Public  Accountants. 

Tlie  American  Institute  of  CPA's  is  the  national  professional  or- 
:;;jui/ation  of  practicing  CPA's  in  this  country.  It  nas  over  43,000 nicmbers,  and  the  committee  on  Federal  taxation,  of  Avjiich  I  am 
cliairman,  is  a  lar<ie  committee  with  representatives  from  all  over  the 

count ly,  rendering  professional  ser\-ic<is  to.  all  kinds  of  American business,  large  and  small.  Because  of  the  limited  time  we  have  had 

for  study  of  the  Revenue  Act  of  1962,  I  would  like  permission  to  sub- 
mit within  a  few  days  a  detailed  analysis  of  the  major  sections  of  the 

bill.    AVe  shall  expand  on  my  comments  today  and  make  observations. 
(The  supplemental  statement  referred  to  appears  at  the  end  of  Mr. 

Mills'  oral  presentation.) 

REVENUE    ACT    OF    1962  5-3 

(The  supplemental  statement  follows:) 

L  ITLKMKNTAL  STATEMENT  OF  COMMITTEE  ON  FEDERAL  TAX- 
ATION OF  THE  AMERICAN  INSTITUTE  OF  CERTIFIED  PUBLIC 

A«;C01NTANTS 

'^^^  REVENUE    ACT    OF    1962 

Section  3  — Appearaxcks,  Etc.,  With  Rkspkct  to  Lf.gtst  ation 

1.  section  3 — PROPOSED  SECTION  102(6) 

Paymoits  io  tnfliicncc  legislation 
Expenses  incurred  to  dofent  or  proniote  legislation  should  be  deductible 

if  the  purposes  tberefor  nnd  the  methods  used  do  not  violate  Federal  or 

State  laws  nnd  the  expenses  are  otherwise  de<lnctihle.     I'his  should  include 
payments  to  influence  juiblic  opiiiion. 

TTe  call  your  attention  to  recommendation  No.  6,  page  5,  of  our  booklet  of 
Recomir.endntions  for   Amendments   to  the   Internal   Revoiue  Code  which  was 
submitted  to  the  Congress  on  February  28,  lOGl.     With  respect  to  code  sections 
in?  nnd  212,  it  was  recommended  that : 

"Expenses  incurred  to  defeat  or  promote  legislation  should  be  deductible  if 
the  i)urpose  therefor  and  the  metliods  used  do  not  violate  ?>flera]  or  State 
laws  and  the  expenses  are  otherwise  deductible. 
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-The  regulations  bar  the  deduction  of  expenditures  incurred  for  the  promo- 
•       or  defeat  of  legislation  \vithout  niaking  any  distinction   between  proi^er 

^^\  i„,pioper  expenditures   and   regardless   of   whether    the   expenditures   are 

.,0^  iiwL  ..V—  '"  X        l>"t  regulations 
■  .hibiting  it  have  been  in  effect  so  long  that  the  courts  hold  that  they  have 

llle  elTect  of  law. "In  recent  cases,  the  U.S.  Supreme  Court  has  upheld  the  disallowance  of 

herwi^e  ordinary   and  necessary   under   the   circumstances. 

*!  \^  not  seem  io  prohibit  the  deduction  of  such  expenditures, 

■^.hibiting  it  have  been  in  effect  so  long  that  the  courts  hold 
llle  elTect  of  law. 
-In  recent  cases,  the  U.S.  Supreme  Court  has  upheld  the 
iKnj:es  incurred  to  defeat  legislation  which,  if  adopted,  would  have  completely 

*'^iiiiiiated  the  taxpayer's  trade  or  business.  The  expenses  were  not  illegal 
*!r  inii'iioral  and  were  clearly  necessary  to  preserve  the  very  existence  of  the 
I'lMKiyer's  trade  or  business. -The  Congress  and  other  legislative  bodies  frequently  invite  testimony  of 
Mofcssional  and  business  leaders  when  they  are  considering  legislation.  We 
l.Vlieve  the  taxpayers  not  only  have  the  right  but  have  an  obligation  to  express 

il'ii.ir  informed  opinions  and  share  their  experiences  with  legislators  and  the 
public  generally.  When  such  activities  bear  a  close  relationship  to  the  tax- 
Jiayer's  trade  or  business  or  to  other  activities  engaged  in  for  the  production 
,i  income  and  the  methods  employed  are  legal  and  moral,  the  expenses  thereof 

v;hould  be  deductible  for  income  tax  purposes." 
Proposed  section  lG2(e)  seems  unduly  restrictive  since  it  prohibits  expcndi- 

tui'es  for  the  promotion  or  defeat  of  legislation  which  attempts  to  encourage 
the  public  to  take  a  position  with  regard  to  a  inatter.  While  informing  legisla- 
live  bodies  is  important  and  in  the  public  interest,  it  is  equally  desirable  that 
;i<hninistrative  agencies  and  the  public  be  informed  as  to  legislative  or  constitu- 

tional matters.  It  should  be  made  clear  that  expenses  related  thereto  are 
deductible  if  ordinary  and  necessary  under  the  circumstances. 

Whether  our  recommendation  is  or  is  not  adopted  we  believe  that  the  wording 
(»f  the  bill  should  be  changed  to  eliminate  the  requirement  that  the  expenditure 

Itc  of  "direct"  interest  to  the  taxpayer.  The  requirement  of  a  "direct"  connection 
with  the  taxpayer's  business  may  give  rise  to  unnecessary  disputes  with  the 
Internal  Revenue  Service.  It  should  be  sutBcient  if  the  expenditure  meets  the 

normal  "ordinary  and  necessary"  test  applicable  to  other  business  expenses. 
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STATEMENT  OF  EAYMOND  A.  HOFFMAN,  ILLINOIS  STATE  CHAMBER 
OF  COMMERCE 

^fr.  Hoi  F.AfAX.  My  name  is  Kayinond  A.  IIofTman.    I  am  a  partner 
in  Price  AVat^rlioiise  &  Co.,  a  firm  of  certified  public  accountants. 

582   .  REVf:XUE    act    of    1962 

>ECTI0X  3— AITEARAXCE?,  KTC,  WITH  KESI'KCT  TO  LKGISLATIOX 

Tvccoiiimendalion  :  In  lieu  of  enacting  section  3  of  If.R.  lOGoO,  adopt 
ll;e  principles  of  H.R.  G40  introduced  January  3,  1061,  by  Mr.  JBoL^gs. 

Iv\l)]anation :  In  a  statement  addressed  to  the  Commissioner  of  In- 
leriial  Re\enue  Xo\  ember  1:?,  10r»0,  in  relation  to  tben-proposcd  legu- 
]:5tions,  the  Illinois  State  Chamber  of  Commerce  described  its  activi- 

ties in  supplying  information  to  the  business  concerns  comprising  its 

meiulx^rship.  Such  information  relates  to  complex  legislative  issuer 

of  direct  concern  to  business.  The  chamber's  statement  also  pointed 
out  that  it  seemed  inconsistent  to  require  a  chamber  of  commerce 
txenipt  from  income  taxes  under  the  provisions  of  the  code  to  evaluate 
its  detailed  activities  in  an  attempt  to  segregate  certain  lobbving  ex- 

penditures. II. R.  GIG  seems  to  eliminate  the  difliculties.  Thatljill  pro- 
hibits tax  reduction  for  political  contributions  or  for  costs  of  partici- 

j^ating  in  any  political  campaign.  These  provisions  offer  adequate 
safeguards. 

Bv  contrast  II. R.  10G50  appears  furtlier  to  complicate,  rather  than 
clarify,  the  present  situation.  Among  other  things,  this  bill  raises 

doubts  about  the  tax  treatment  of  expenditures  incurred  for  dis-emi- 
uating  information  to  the  pul)lic.  Also,  in  the  case  of  dues  to  mem- 

bership organizations,  this  bill  imposes  the  viitually  impossil^le  task 

of  ascertaining  what  portion  of  tlie  organization's  activities  are  on 
account  of  appearances  and  communications  to  legislative  bodies. 
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WEDNESDAY,  APRIL  4,    1962 

U.S.  Senate, 
Committee  on  Finance. 

Wa^hmgfon,  D.C. 

The  committee  met,  pui-suaiit  to  recess,  at  10  a.m.,  in  room  2221,  New 
Senate  Office  Building,  Senator  Harry  F.  Byrd  (the  chairman)  pre- 
siding. 
Present:  Senators  Byrd  (chairman),  Kerr,  Smathers,  Douglas, 

Gore,  Williams,  Carlson,  Bennett,  Curtis,  and  Morton. 
Also  present:  Elizabeth  B.  Springer,  committee  clerk;  and  Colin 

F.  St4im  and  L.  M.  Woodworth,  of  the  Joint  Committee  on  Internal 
Revenue  Taxation. 

The  Chairman.  The  committee  will  come  to  order.  The  JBrst  wit- 
ness this  morning  is  ̂ fr.  Stanley  Ruttenberg  of  the  AFL-CIO,  ac- 

companied by  Andrew  J.  Biemiller. 
Take  a  seat,  gentlemen. 
Proceed,  sir. 

STATEMENT  OF  STANLEY  H,  RUTTENBERG,  DIRECTOR  OF  RE- 
SEARCH,  AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF 
INDUSTRIAL  ORGANIZATIONS,  ACCOMPANIED  BY  ANDREW  J. 
BIEMILLER 

Mr.  Ruttenberg.  Thank  you  very  much,  Mr.  Chairman. 
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Senator  Douglas.  May  I  ask  a  question  on  section  3  on  lobbying? 
Mr.  RuTTEXBETiG.  Yes,  we  suggest  in  our  statement  that  this  provi- 

sion be  removed  both  for  substantive  and  procedural  reasons,  and  I 
explained  a  little  of  this  in  my  statement  toward  the  end,  I  think 
when  you  were  out  of  the  room,  Senator. 

Senator  Douglas.  May  I  ask  this :  If  a  group  of  citizens  are  opposed 
to  a  bill  which  a  group  of  corporations  favor,  under  this  language  tlie 
corporations  could  deduct  the  direct  expenses  connected  with  appear- 

ances or  communications  ? 
Could  the  citizens  make  similar  deductions  under  our  law?  Could 

tliey  be  said  to  have  a  material  interest  which  would  permit  them  to 
deduct  expenses,  travel  expenses  coming  to  Wasliington,  preparation 
of  briefs,  and  so  forth  ? 

Mr.  RuiTKXBF.Ro.  As  I  understand  the  bill  as  it  is  now  written,  and 

I  would  defer  to  the  experts  on  this,  it  would  apply  only  to  the  busi- 
ness expenses  of  corporations  and  not  to  the  expense  of  individuals, 

private  individuals  who  are  coming  to  testify. 
Senator  Douglas.  I  wonder  if  Mr.  Stam  and  the  staff  would  clarify 

this  point? 
Mr.  Stam.  I  did  not  hear  you. 
Senator  Douglas.  The  question  is  whether  the  deductions  allowed  in 

connection  with  legislation  under  section  3  apply  only  to  those  carry- 
ing on  a  trade  or  business  which  has  a  material  interest  in  connec- 
tion with  legislation  or  whether  they  are  also  permitted  for  citizens 

having  only  an  indirect  interest  as  consumers  or  as  taxpayers  or  hav- 
ing only  a  moral  interest  in  the  matter. 

Mr.  Staivt.  I  think  the  purpose  of  the  amendment  was  that  you 
had  to  have  in  mind  a  specific  matter  that  affected  you  personally,  your 
business,  I  mean. 
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Senator  Douglas.  Has  affected  you  economically  ? 
^ir.  SxA^r.  That  is  right. 
But  you  could  deduct  it,  that  is  the  idea. 
Senator  Douglas.  AVould  a  taxpayer  be  considered,  an  ordinary  tax- 

payer be  considered,  to  have  a  material  interest  in  the  tax  bill? 
Mr.  Stam.  Well,  it  would  have  to  be  a  direct  interest  that  affected 

liis  particular  problem.     In  other  Avords— — 
Senator  Douglas.  In  effect  what  you  are  saying  is  tliat  lobbying  ex- 

pciulitures  for  tlie  general  interest  arc  not  tax  deductible,  but  lobbying 
expenses  for  special  interests  are  deductible,  is  that  riglit? 

^Ir.  Stam.  AVell,  I  mean,  for  example,  if  you  went  to  see  a  ̂Nlem- 
ber  of  Congress  and  you  wanted  to  talk  about  a  specific  tax  proposal 
that  affected  you  personally,  then  that  would  be  considered  to  be  a 
business  exj^ense,  and  allowed. 

Senator  Douglas.  Yes,  such  as  corporations  doing  business  abroad. 
But  suppose  you  are  just  a  citizen  interested  in  this  matter,  and  you 

feel  that  if  this  privilege,  to  which  the  Senator  from  Tennessee  has 
referred,  is  granted  to>orporations  abroad,  it  would  have  a  generally 

advei-se  effect  upon  the  country. 
Would  your  expenses  under  those  conditions  be  deductible  ? 
^Ir.  Stam.  I  would  think  no,  Senator  Douglas,  the  connection  is  too 

remote. 
Senator  Douglas.  That  was  my  feeling. 

Senator  Bennktt.  Would  the  Senator  yield  so  I  can  cite  him  an- 
other example? 

Suppose  you  were  the  jDresident  of  the  League  of  Women  Voters 
of  Salt  Lake  City  and  you  wanted  to  come  to  Washin^on  to  testify 

before  any  committee  of  Congi^ess  on  any  pending  legislation,  could 
your  expenses  be  deducted  ? 

Mr.  Stam.  I  think  j^ou  would  have  to  show  some  direct  interest  in 
that  legislation  that  would  have  some  specific  effect  upon  you  in  con- 

nection with  your  business. 

Mr.  RuT'rp:xBERG.  There  is  a  provision  here,  I  was  just  looking  at 
the  report,  I  am  not  sure  I  understand  it  but  it  says  the  deduction  of 
legislative  expenses  for  those  who  incur  them  for  personal  reasons 
is  not  proposed  here  since  such  expenses  are  not  deductible. 

Senator  Benxett.  I  didn't  indicate  somebody  who  was  doing  it 
for  personal  reasons.  I  indicated  an  example  of  a  person  who  was  a 
member  of  a  national  organization,  nonprofit,  who  comes  representing 
the  organization  to  an  appearance  before  a  legislative  committee. 

Senator  Douglas.  AATiat  was  Mr.  Stam's  answer? 
Mr.  Stam.  Well,  all  of  those  questions  will  have  to  be  interpreted 

but  I  mean  you  are  supposed  to  have  some  direct  interest  in  the  par- 
ticular legislation. 

Senator  Douglas.  ̂ Vhat  is  your  definition  of  "direct"  ? 
Mr.  Stam.  Now,  if  this  particular  person  was  hired  by  an  organ- 

ization to  come  before  the  Congress  and  make  a  statement  affecting 
the  proposed  legislation,  I  would  think  it  would  be  deductible. 

Senator  Smathers.  In  this  summary  right  here,  I  just  saw  this, 
Mr.  Chairman,  it  says  here  if  the  expenses  are  otherwise  a  deduction 

allowed  for  the  jportion  of  dues  paid  to  an  organization  which  are 
used  for  similar  legislative  expenses  to  the  extent  they  are  related  to 
the  business  of  its  members.    It  goes  on  to  say  in  addition  the  expense 
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of  communication  of  information  between  the  taxpayer  and  the  or- 
ganization with  respect  to  legislation  is  cloductible. 

So  the  illustration  which  the  Senator  from  Utah  gave  according 
to  this  summary  would  be  deductible. 

That  is  what  it  says. 

Stam  says,  "Yes"  and  the  other  man  says,  "No,"  so  I  don't  know. 
Mr.  RuTTEXBF.RG.  The  best  thing  to  do  is  just  remove  the  whole 

provision  from  the  bill  which  we  strongly  urge  3011  to  do. 
Senator  Douglas.  Did  you  hear  testimony  from  the  U.S.  Chamber. 

of  Commerce  yesterday  that  the  langunge  still  be  further  broadened 
to  include  expenses  to  inform  not  only  legislators  but  also  the  general 
public? 

Mr.  EurTEXBERG.  This  was  a  proposal  which  the  Ways  and  Means 
Committee  was  considering  back,  I  think,  in  1959  and  1960,  and  re- 

jected out  of  hand  and  this  proposal  specifically  does  say  in  the  re- 
port on  it  by  the  TVays  and  ̂ feans  Committee  that  such  expenses  ob- 

viously are  not  covered  by  this  proposal  but  I  do  know  the  Chamber 
and  a  good  many  other  organizations  are  iiiterested  in  expanding  it 
out  which  would  be  a  very  serious  problem  indeed. 
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(The  prepared  statement  of  Mr.  I7uttenbcrg  follows:) 

Stateme.vt  of    Stamkt    H.    Rutte.msero,    Djr.ECTOR   OF   Reskarch,   Americah 
Federation  of  Labor  and  Congress  of  Industrial  Oroanizationb 

On  behalf  of  the  AFLCIO,  I  wish  to  express  appreciation  to  the  chairman  and 
meinbers  of  the  Senate  Finance  Committee  for  this  opportunity  to  present  oar 
views  on  the  proposed  Revenue  Act  of  1962.  Your  committee  is  confronted  with 
vastly  ct^nplex  tax  issues  which  vitally  affect  the  welfare  of  this  Nation. 
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Deducting  lolhyxng  expenses 
The  proposal  on  this  matter  in  the  bill  before  you  (sec.  3)  is  in  the  nature  of 

loophole  opening  rather  than  closing.  We  oppose  it  for  both  substantive  and 
procedural  reasons. 

The  bill  would  add  a  new  subsection  (sec.  162(c) )  to  the  provision  of  present 
law  which  would  make  deductible  as  a  legitimate  business  expense  certain  types 
of  outlays  for  lobbing  activity — Federal,  State,  and  local. 

While  it  is  presumed  that  this  deduction  would  apply  only  to  legislative  activ- 
ities directly  related  to  the  conduct  of  a  specific  business,  the  bill  would  surely 

open  wide  the  floodgates. 
Every  corporation  in  the  country,  for  example,  could  well  seek  to  have  the 

public  underwrite  its  lobbying  efforts  to  lower  its  income  taxes,  on  the  ground 
that  tax  rates  affect  specific  businesses.  It  could  be  argued,  as  well,  that  the 
costs  of  lobbying  for  lower  Federal  expenditures  should  be  deductible,  on  the 
theory  that  this  would  mean  lower  taxes.  Quite  plainly,  under  this  proposal, 
automobile  manufacturers  could  make  a  case  for  the  deduction  of  their  expenses 
for  lobbying  for  increased  tariffs  on  foreign  cars,  on  increased  highway  building 
programs,  or  against  measures  to  curtain  noxious  exhaust  gases,  etc.  While  there 
is  no  lack  of  corporate  lobbying  at  present,  lobbying  outlays  can  be  expected  to 
increase  enormously,  if  they  could  be  openly  deducted. 

Moreover,  in  a  letter  dated  February  26,  1060.  from  the  Treasury  to  the  TTouse 
Ways  and  Moans  Committee,  it  is  suggested  that  many  lobbying  expenses  are 
already  being  deducted  under  the  guise  of  advertising,  promotion,  legnl.  and  like 

expenditures.  The  committee  report  on  H.R.  10650  concedes  "the  difficulty  in 
segregating  and  classifying  such  expenses." 

Presumably,  the  way  to  resolve  this  segregation  problem,  according  to  the  bill 
before  you.  Is  to  open  wide  the  floodgates  by  simply  making  deduction  of  lobby- 

ing expenses  leeal. 
What  is  more,  in  proposing  that  the  public  now  underwrite  business  lobbying 

expenditures  by  changing  the  Revenue  Code,  it  is  noteworthy  that  no  proposal 
Is  currently  being  made  to  allow  a  similar  tax-deduction  privilege  to  individuals 
seeking  to  inflTience  legislative  decisions.  If  the  issue  of  freedom  of  sneech  Is, 
Indeed,  at  stake,  surely  lobbying  engaged  in  out  of  altruistic  motives  should  be 
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•  r-o-ilcd  as  favorably  as  business  enterprises  seeking  to  promote  their  own  self- 

iijicrest. II  sbould  be  noted  also  that  the  Treasury  letter  already  referred  to  further 
V  •lies  that,  "General  reversal  of  policy  relating  to  the  deductibility  of  lei,'islative 
uciivities  can  result  in  cousiderable  decrease  in  revenues.  ♦  ♦  ♦"  If  only  be- 
•ause  of  the  still  loose  provisions  covering  business  expense  deductions  contained 
iu  the  present  bill — particularly  for  entertainment  to  encourage  good  will — we 
ere  certain  that  the  revenue  loss  will,  indeed,  be  substantial. 

Quite  apart  from  its  content,  it  is  also  noteworthy  that  the  issue  covered  by 

<tt.-iion  3  was  not  included  in  the  President's  tax  message  of  April  1961,  nor  was 
j.nblic  testimony  on  it  invited  by  the  "Ways  and  Means  Conjmittee  during  its 
hi-a  rings. 

During  the  course  of  House  debate  last  week,  the  view  was  logically  cxpres;>ed 
l,v  an  important  member  of  the  committee  majority  that  this  subject  matter  has 

I,*,  proper  place  in  this  bilL We  are  comi>elled  to  concur  with  this  view. 
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STATEMENT  OF  R.  J.  lANDOLT,  COMMITTISE  ON  FEDERAL  TAXA- 
TION,  CONTROLLERS  INSTITUTE  OF  AMERICA;  ACCOMPANIED 
BY  EDWARD  H.  BENGTSON 

Mr.  Landoi  T.  ̂ h\  Chairman,  I  am  R.  J.  Landolt  of  the  Controllers 
Institute  of  America,  Committee  on  Federal  Taxation,  and  this  is  my 
associate  on  tlie  committee,  Mr.  Edward  Bengtson. 

REVENUE    ACT    OF    19  62 
719 

SiXTIOX   3--ArJ^K.\KAXCK,  KT  (KTKrvA,  WITH  KKSPKCT  TO  LEGISLATION' 

^Ve  recoinmend  in  lieu  thereof,  in  lieu  of  this  II.R.  10650,  the  lan- 
ixuage  of  JI.R.  7r23  of  the  SGth  Congress.  The  language  of  this  sec- 
Tion — and  I  am  referring  again  now  to  the  current  bill— is  so  re- 

strictive as  to  possibly  deny  proper  communication  v»ith  stockholdei'S, 
bex^ause  the  laiiguage  of  the  bill  says  "any  important  segment  of  the 
public."'  AVell.  you.  might  (HJnsider  l")  I'nillion  stockholders  an  im- portant segment  of  the  public.  Cojnpanies  may  want  to  communicate 
a  message  to  their  stockholders.  It  could  conceivably  be  disallowed, 
the  expense  attributable  to  such  con:imunication,  under  the  language 
of  this  proposed  bill. 

It  should  not  deny  business  the  right  to  be  heard  on  legislative 
matters  of  great  import  to  it.  Unions  operate  freely  in  this  field  and 
business  should  have  an  equal  right.  Reference  is  made  here  to  the 
restrictions  imposed  under  section  (2)  (b). 
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<;TATEMENT  of  LINCOLN  ARKOLD,  CHAIRMAN,  TAX  COMMITTEE, 
AMERICAN  MINING  CONGRESS 

;Mr.  Arnold.  Mr.  Cliainiuin,  my  name  is  Lincoln  Arnold.  I  prac- 
i.vC  law  here  in  Washington  as  a  niember  of  the  law  fuin  of  Alvord 
,\i  Alvord,  but  I  am  presenting  this  statement  as  chairman  of  the  Tax 
Committee  of  the  American  Mining  Congress.  The  American  Mining 

C\>n<a"ess  has  in  its  membership  producers  accoimting  for  the  major 
part  of  the  production  by  (he  various  branches  of  the  mining  industry, 
including  coal,  ferrous  and  nonferrous  metals,  and  industrial  minerals. 
The^Iiuing  Congress  wishes  to  expiess  the  position  of  the  industry 

Nvith  respect  to  several  provisions  of  H.R.  lOGoO, 

SEcriox  3— KXi'KxurruKKS  wrui  hespkct  to  I-KCJISLAIIOX 

AVe  endorse  the  provisions  of  section  3  of  the  bill,  as  far  as  they  go. 

This  section  allows  the  deduction  of  ordinary'  and  necessary  business 
expenses  in  connection  with  proposed  legislation  of  direct  interest  to 

the  taxpa^'er,  but  it  excepts  from  this  allowance  expenditures  in  con- 
nection with  any  attempt  to  influence  the  general  i)ublic.  It  is  our 

position  that  this  section  should  be  broadened  lo  include  all  lawful 

expenditures  with  respect  to  legislation  which  ai-e  ordinary  and  neces- 
sary business  expenses,  and  we  hoi)e  you  will  amend  this  section  of  the 

bill  to  make  it  as  broad  as  H.R.  UIO,  introduced  by  (^ongiessman 
Hoggs,  and  H.R.  0-25,  introduced  by  Congressman   Byines. 

33-291   O  -  78  -  124 
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PRTDAY,    APKIL  6,    1962 

U.S.  Skxate, 
CorAriviKE  OX  Finance, 

Washington.,  D.C. 

riie  cojniuittrse  met.  pursuant  to  rcco?s,  at  10  a.m.,  in  room  29/21, 
Xi'W   Senate  Oflicc  Building.   Srn;Uor  ITarry   F.    Byrd    (cliainnan) 

^•ivsiding. 
Prc.^ent:  Scjiators  Byrd.  Kcii-,  Ouiigia?,  Coie,  A\'!l]iainSj  Carlson, 

and  Curtis. 
Also  present:  P21i/abeth  B.  Springer,  connnittee  clerk;  Colin  F. 

.^(a?n,  and  Laurence  X.  AVoodwoith,  Joint  Connnittce  on  Tntx^rnal 
Revenue'  Taxation. 

The  CiiAi R.MAX.  The  (^omniittce  will  come  to  order. 

Our  first  uilness  will  be  Senator  William  ProMuii-e,  a  wry  dis- 
liugui.-hed  Scnalor,  and  ̂ ve  are  very  ]vap[jy  to  have  you. 

srATKMFNT  OF  HON.  WTLLIAM  PKOXMIRE,  A  U.S.  SKNAXOR  i"'10M 
IHK  STATE  OF  WISCOKSIN 

Senator  Pi:oN\nHE.  Thank  you,  Mr.  Chairnian  and  in-'nilji'i's  of  the 
(•ommittce. 

I  would  like  to  di-cuss  two  parts  of  the  tax  bill  U.K.  10G50,  the 
Ifousc-passed  bill. 
These  are:  Section  2,  dealing  with  a  proposed  credit  for  investment 

in  certain  depreciable  property;  and  section  3,  dealing  with  appear- 
iiuces  and  other  co^ts  with  respect  to  legislation. 

841 
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LOBBYING    ACnVITIES 

I  oppose  the  tax  deduction  for  lobbying  expenses  because  it  would 
^r'lve  a  thorouglily  imjustified  tax  advantage  to  special  business  in- 
Te rests  over  the  public  interest. 

Contributions  to  lobbying  organizations  tliat  fight  for  their  ideals — • 
be  they  left,  right,  or  center — are  not  tax  deductible.  Contrib\itions 
to  groups  like  the  American  Civil  Libeities  Union,  the  Americans 
for  Constitutional  Action,  and  the  League  of  Women  Voters  are  pro- 

hibited by  law  from  tax  exemption. 
But  if  this  provision  is  enacted,  special  interest  business  groups, 

whose  fiinancial  interests  may  run  counter  to  the  public  interest,  will 

get  a  juicy  t^ix  break. 

^  This  proposed  neAv  tax  deduction  is  the  one  part  of  the  bill  that  is flatly  opposed  by  the  Treasury. 
This  is  one  of  the  veiy  few  significant  chaiijjes  made  in  the  law 

in  years  on  which  the  House  Ways  and  Cleans  Committee  conducted 
no  hearings. 

Section  3  of  the  bill  would  allow  businesses  and  trade  associations, 
but  not  the  ordinary  citizen  nor  the  individual  specialist,  to  deduct 
costs  incurred  in  connection  with  promoting  or  opposing  particular 
legislation.  The  bill  as  presently  written  would  allow  deauctions  for 
not  only  the  expenses  of  appearances  before  congressional  committees, 
but  also  expenses  involved  in  personal  contacts  with  individual  Mem- 

bers of  the  Congress,  personal  contacts  with  State  and  local  officials, 
and  all  expenses  incurred  by  trade  associations  in  propagandizing  a 
particular  point  of  ̂ ^ew  with  their  individual  members. 

I  consider  this  provision  of  the  bill  wholly  indefensible  on  se\  era! 
different  grounds.  First,  as  I  have  mentioned,  from  a  legislative 
standpoint,  the  Ways  and  Cleans  Committee  has  held  no  hearings  on 
this  particular  measure.  Certainly  there  should  be  an  opportunity 

for  the  general  public  to  be  heard  b}'  tlie  Ways  and  Cleans  Committee 

on  this  subject  before  the  legislation  is  enacted". Second,  from  a  legal  standpoint,  section  3  of  the  bill  represents 
a  change  in  a  long-standing  principle  which  has  been  supported  on 
several  occasions  by  Federal  courts,  including  the  Supreme  Couit. 

The  Internal  Eevenue  Code  provides  for  deductions  only  for  "or- 
dinaiy  and  necessai-y"  expenses.  It  is  far  outside  the  "ordinary  and 
necossaiy''  income-producing  procedures  of  business  to  attempt  to 
influence  legislative  decisions.  While  the  Treasury  Depaitment  has 
apparently  not  attempted  to  enforce  fully  its  present  regulations, 
dereliction  of  duty  should  not  be  a  justification  for  legislative  change. 

Tliird,  the  proposed  change  can  be  criticized  on  equity  grounds. 
It  clearly  and  explicitly  discriminates  in  favor  of  business  lobbying 
and  against  lobbying  by  private  citizens  or  individual  specialists. 
Thus  the  provision  senes  to  rig  the  odds  against  legislation  for 

the  general  well-being,  and  in  favor  of  specialized  legislation  for  the 
few.     It  is  difficult  enough  at  present  for  the  individual  legislator 
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to  obtain  inforinaiion  on  botli  sides  of  tlie  questions  upon  wbicli  w,. 
)i)ust  legislate. 

In  olfect  the  new  provision  means  that  some  tax  funds  now  comii^^ 
to  Uncle  Sam  will  be  leturned  to  businesses  and  trade  associations  in 
order  that  they  can  pre.-ent  their  case  more  elTectively,  while  at  the 
same  time  discouragijig  individuals,  wJio  presumably  have  less  capa^. 
it}'  to  meet  lobbying  costs,  from  incuning  those  costs.  Thus  the  flow 
of  information  to  legislators  is  diverted  so  that  it  comes  more  fret-lv 
from  certain  sources  and  is  less  available  from  other  sources. 

Fourth,  the  proposed  section  can  be  criticized  on  economic  groujuls. 

The  P'ederal  Govermnent,  thiough  this  )neasure,  will  be  subsidizin^i 
the  diversion  of  resources  away  from  productive  output  for  the  benciij 
of  the  national  economy  into  specialized  propagandizing  purpo^o^ 
designed  solely  to  benefit  the  few.  These  proposed  deductions  are  not 
equivalent  to  deductions  for  adveitising.  Advertising  is  intended  to 
disseminate  knowledge  to  t1ie  many  about  products  which  are  avail, 
able  in  the  market.  The  proposed  deductions  are  for  expenses  de- 

signed to  influence  the  few  for  the  special  benefit  of  a  few. 
The  proposed  provision  on  lobbying  expenses  will  not  only  dis- 

criminate against  certain  nonprofit  lobbying  organizations,  such  av 
the  Tycague  of  Wciuen  Voters. 

These  organization-,  like  indu-try  tiade  associations,  are  u-iinllv 
nonprofit  and  are  geniually  not  subject  to  tax  on  their  own  activities. 

However,  contributions  to  these  organizations,  like  contributions  to 

industry  trade  association'^,  are  only  deductible  by  the  contributoi-s  to 
the  extent  tliat  the  cf)ntril)utions  are  not  used  by  the  associations  to 
sui)port  lobbying  activities. 

Section  3  of  If.R.  10C50  would  j^crmit  contributions  to  trade  associa- 
tions to  be  deductible  even  though  the  contributions  were  used  by  the 

trade  associatio)is  for  lobbying  purposes. 
This  change  ̂ \ould  be  made  on  the  grounds  that  the  contributions 

were  "ordinary  and  necessary**  business  expenses.  However,  contri- 
butions to  organizations  such  as  the  League  of  Women  Voters  would 

not  be  deductible  to  the  extent  that  the  league  engaged  in  lobbying 

activities  because  the  contributions  in  that  case — \nider  the  proposed 

bill — would  not  be  considered  as  "ordinary  and  necessary*'  business 
expenses. 

Inhere  fore,  the  bill  tends  to  discriminate  in  favor  of  lobbying  activi- 
ties by  industry  trade  associations  and  against  lobbying  activities  by 

certain  other  gi'oups  which  have  been  of  gi-eat  assistance  to  legislatoi'S 
in  the  past. 

^fr.  Chairman.  I  stated  at  the  beginning  of  this  statement  that  I 
believed  there  were  two  sections  of  the  bill  before  you  which  were 
inimical  to  the  best  interests  of  the  general  public.  I  believe  the  case 
against  both  these  provisions  is  clear  cut  and  overwhelming. 

That  completes  my  statement,  Mr.  Chairman. 
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STATEMENT  OF  ALLAN  P.  LUCHT,  TREASURER,  FEDERATED 
DEPARTMENT  STORES,  INC. 

Mr.  LucnT.  Senator  Kerr,  my  name  is  Allan  P.  Lncht.  I  am  trea^. 

urcr  of  Federated  Department  Stores,  Inc.  with  offices  in  Cincinnati 

Ohio  I  appear  here  on  behalf  of  the  members  of  the  American  Retail 

Federation  with  offices  at  1616  H  Street,  XAV.,  AVashin.o^ton,  D.C. 

SUPPI-EMENTAL  StATEMKNT  OF  THE  AMERICAN   RETAIL  FEDERATION,  APRIL 
 19,  1%2 

This  *:tato)nent  is  submitted  in  order  to  amplify  and  expand  the  necessarily 

brief  ̂ tntomcnt  presented  on  behalf  of  the  American  Retail  Federation  to  the 

coininittce  on  April  9.  That  statement  dealt  solely  with  the  investment  tax  credit 

provision  and  only  in  general  terms.  It  did  not  deal  ̂ vith  other  provisions  of 

the  bill  before  vou  on  which  the  federation  wishes  to  make  its  views  known. 

1020  KKVEXUE    ACT    OF     1962 

APPEARANCES     WITH     RESPECT    TO    I.EMSE  ATION 

The  American  Retail  Federation  endorses  sei'tion  ?>  of  the  bill  which  would 
permit  deduction  of  ordinary  and  necessary  expenses  incurred  by  taxpayers  In 
connection  with  aprK>arances  before  legislative  bodies  and  coju^nunications  with 
such  bodies  and  the  members  thereof. 

Expenses  incurred  in  appearances  before  executive  or  administrative  airencies 
and  tribunals,  and  api>earances  before  the  courts  are  now  deductible  when 
they  otherwise  qualify  as  ordinary  ind  necessary  business  expenses.  The  enact- 

ment of  section  3  of  the  bill  will  simply  place  all  such  expenses  of  the  tax- 
payer on  an  equal  basis. 

REVENUE    .\CT    OF    1962  1021 

il  e  present  extremely  c^>mplex  state  of  the  economy  it  is  vitally  important 

^onsider- isiness. 
lised  to 

lews  of  individuals  who  are 
:ion. •  "  .J^.,)t  a  Icifislative  body  from  obtaining  the  vie 

*.'r-rV-uKl  in  or  will  be  affected  by  i>ending  legislat 
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WEDNESDAY,   APRIL    11,    1962 

U.S.  Sexato, 

Co:NrMi'riT:E  ox  Finance, 
Washington^  D.G. 

Tlie  committee  met,  pursuant  to  recess,  at  10:15  a.m.,  in  room  2221, 
NTcw  Senate  Office  Building,  Senator  Harry  F.   Byrd    (cliairman) 

presiding. 
Pre.-ent:  Senators  Byrd,  Kerr,  Long,  Anderson,  Douglas,  Gore, 

Itartke,  Williams,  Bennett,  Curtis,  and  Morton. 
Also  present:  Elizabeth  B.  Springer,  eominittoe  clerk;  and  Colin  F. 

Stam  and  L.  M.  Wood^vorth,  of  the  Joint  Coniinittce  on  Internal 
Kevenue  Taxation. 

Tlie  Chairman.  The  connnittee  will  come  to  order. 

The  first  witness  is  Joseph  Welman,  of  the  American  Bankei-s  Asso- 
ciation.   Come  around  and  take  a  seat. 

STATEMENT  OF  JOSEPH  C.  WELMAN,  PRESIDENT,  BANK  OF  KEN- 
NETT,  KENNETT,  MO.,  APPEARING  ON  BEHALF  OF  THE  AMERICAN 

BANKERS  ASSOCIATION;  ACCOMPANIED  BY  CHARLES  WALKER, 

EXECUTIVE  VICE  PRESIDENT  OF  THE  AMERICAN  BANKERS  AS- 

SOCIATION; AND  CHARLES  McNEILL,  DIRECTOR  OF  THE  WASH- 
INGTON OFFICE  OF  THE  AMERICAN  BANKERS  ASSOCIATION 

Mr.  AVr.LMAN.  Mr.  Chairman  and  gentlemen  of  the  committee,  thank 
you  veiy  much  for  the  privilege  of  appearing  before  you  today. 
^My  name  is  Joseph  C.  Wehnan.     I  am  president  of  the  Bank  of 
Kennett,  Kennett,  Mo.,  and  I  am  a  past  president  of  iha  American 
Bankers  Association. 

1187 
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Mr.  WKi.>rAX.  Section  3  of  H.R.  10G50  amends  section  162  (;r  '^^o 

[nternal  Rovonne  Code   
Senator  BKXxE'rr.  Mi\  Cliaiiman,  can  we  identify  the  location  in 

tlic  statement? 
Senator  AxoKii^ox.  The  very  last  pait,  the  very  last  two  pages. 
Mr.  AVklmax.  The  very  last  part  of  the  supplementary  material. 
Senator  Bkxxkit.  Oh,  \  es,  thank  you. 

Mr.  WKL-.r.\x.  Section*:^  of  II. R.  10G50  amends  section  102  of  the 
Intei-nal  Revenue  Code  to  make  it  clear  that  ordinary  and  necessaiy 
I'Xpejises  incurred  iu  making  appearances,  submitting  material,  or 
rommunicatini^  with  respect  to  legislative  mattcre  at  the  Xational, 
State  or  local  level  will  be  allowed  as  deductions  for  Federal  income 

tax  purposes  and  that  the  portion  of  dues  paid  or  incurred  with  respect 
to  any  organization  of  which  a  taxpayer  is  a  memlxir  which  is  attrib- 

utable to  the  expenses  of  such  activities  will  likewise  be  deductible  by 
the  taxpayer. 

Current  regulations  of  the  Treasury  Department  relating  to  ex- 
penses incurred  with  respect  to  legislative  matters  require  the  disal- 

lowance of  a  deduction  for  tlie  portion  of  dues  and  other  payments  to 

any  organization,  a  "substantial  pa  if' of  the  activities  of  ̂ ^•hich  consist 
of  lobbying  to  the  extent  that  such  ainounts  are  "attributable  to"  these activities. 

The  determination  as  to  whether  actixities  of  this  type  are  a  snb- 
.stajitial  part  of  the  overall  activities  of  a  multipurpose  organization 

is  most  difficult,  as  the  term  "substantial"  is  a  term  of  uncertain 
application. 

Also,  segregating  and  classifying  expenses  incurred  in  connection 
with  such  activities  present  serious  difficulties. 
The  report  of  the  Conunittee  on  AVays  and  >reans  point  out  that: 

It  is  also  desirable  that  taxpayers  who  have  information  bearing  on  the  im- 

pact of  present  laws  or  proposed  leg^islation,  on  their  trades  or  businesses,  not 
be  discouraged  in  making  information  available  to  the  Members  of  Congress 
or  legislators  at  other  levels  of  government 

The  report  further  states  that : 

In  many  cases  making  sure  that  legislators  are  aware  of  the  effect  of  proposed 
legislation  may  be  essential  to  the  very  existence  of  a  business. 

1  200  n EVEN U E    ACT    OF    10  6  2 

Therefore,  it  is  the  \iew  of  tlie  A.mei'ican  Bankers  Association  tliat 
this  is  desirable  aiul  needed  legisl.ition  ai^.d  is  in  the  public  interest. 
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i^eiintor  Anuekson.  Mr.  Chairman,  if  we  are  going  to  get  into 

ilii's  question,  I  only  want  to  point  out  I  want  3'ou  to  comment  on 

'* Vou  tliink  tills  lobbying  is  a  good  thing  and  ought  to  be  permitted, 
..irdculnrly  this  commmicating  with  respect  to  legislative  matters? 

W'e  have  a  taxpayers  association  in  my  State  of  New  Mexico.  AVhen 
I  was  a  newspaper  leporter  40-some  years  ago  up  at  the  State  capital, 
I  tliink  the  taxpayers  association  was  solely  supported  by  tlie  Santa 
Yq  K:iiho;id  and  the  Soutliern  Pacific  Kail  road. 
Xow,  il\ey  broadened  the  base,  they  take  in  all  the  banks  and  a  lot 

of  oilier  individuals  in  it.  They  are  conducting  a  steady  campaign 
of  lobbying  on  bills  that  are  now  ponding  in  the  Congre^s.^ 

If  you  tliink  that  it  is  a  good  thing  that  they  stay  in  their  own 
Held,  perhaps  they  should. 

AVliy  did  you  get  into  the  lobbying  field ;  why  do  you  think  that  is  so 

good  ? Mr.  Wklmax.  AVe,  of  course,  are  not  alTcctcd  by  this  bill  because  we 
liavc  l)een  cliecked  regularly  and  only  a  minor  poiiion  of  our  expenses 
;ire.  for  lobbying. 

Sejiator  Axdersox.  That  is  exactly  what  Senator  Kerr  said,  you 
i:lioiild  attend  to  your  own  business.  Xow  you  get  off  into  somebody 

else's  business.    Why  are  you  off  in  that  ? 
Mv.  AVrxMAx.  AVe  felt  this  represented  the  public  interest  by  making 

if  clear  that  expense  for  presentation  of  testimony  and  ga(hei-in^  of 
(lata  and  furnishing  it  to  (he  Congi'ess  in  an  effort  to  clarify  vaiious 
ilems  of  legislation  is  a  deductible  item. 

Senator  Axi»y.psox.  Did  you  ever  check  how  man}'  hotel  suites  in 
lliistown  are  regularly  reserved  by  certain  groups? 

y\v.  AVn.MAX.  Xo,  sir:  I  haven't. 
Senator  Axdersox.  AVell,  do  you  think  they  all  have  to  have  people 

lieiv  all  tlie  time  entertaining  [Members  of  the  Congress? 
Mr.  AVklmax.  I  wonldn't  think  so. 
Senator  A XDKRsox.  That  is  why  I  don't  understand  why  you  think 

tins  lobbv)?icr  piovision  is  such  a  good  provision? 
Mr.  AVri.MAx.  Our  desire  was  that  it  be  clarified  and  perhaps  it  is 

too  biond  in  tlie  sense  we  stated  it.  As  I  say  we  are  not  affected  di- 
rectly. AVe  thought  the  problems  would  be  clarified,  and  we  think 

we  s  lould  have  pi-oper  regulations  to  keep  it  within  bounds  and  it -nould  be  within  lx)unds 
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STATEMENT  OF  M.  W.  ARMISTEAD  III,  AMERICAN  NEWSPAPER 
PUBLISHERS  ASSOCIATION 

Mr.  An^^riSTEAD.  Tliank  you  very  much,  Senator, 
My  name  is  M.  W.  Armistead  III.  I  did  not  come  here  beariii« 

gifts,  I  am  sorry  to  say,  but  I  do  want  to  talk  a  little  bit  abom 
advertising. 

I  am  tlie  publisher  of  the  Roanoke  Times  and  the  Roanoke  World- 
News.  I  am  chairman  of  the  Federal  Laws  Committee  of  the  Ameri- 

ca u  Newspaper  Publishers  Association  and  I  appear  before  your  com- 
mittee to  urge  revision  of  section  3  of  the  tax  reform  bill,  H.R.  10G.'><». 
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In  its  present  form,  this  section  would  proliibit  tax-deductibility  of 
expenditures  for  institutional  advertising  but  permit  and  recognize 
rhe  cost  of  lobbying. 

The  AXPA  is  a  trade  association  incorporated  under  the  laws  of  the 
State  of  New  York.  Its  membership  comprises  more  than  850  daily 
newspapers,  ranging  from  circulations  of  less  than  5,000  to  more  than 
1  million  per  day. 
Our  members  have  more  than  90  percent  of  total  daily  newspaper 

rirculation  in  the  Uiiited  States. 

Each  of  these  members  has  a  very  real  and  direct  interest  in  the  con- 
:>idcration  being  given  by  your  committee  to  income  tax  reform.  This 
is  especially  so  with  resj)ect  to  the  proposed  discriminatory  treatment 
of  advertising  costs  by  administrative  agencies  in  their  determination 
M<  to  whether  or  not  those  costs  should  be  treated  as  an  ordinary  and 
necessary  business  expense. 

Section  1G2  of  the  1054  Internal  Revenue  Code,  in  referring  to  trade 

or  business  expenses  which  are  deductible,  does  not  specifically  men- 

tion advertising,  but  states  tliat  all  the  "ordinary  and  necessary  ex- 
penses" of  a  business  may  be  deducted.  Similar  language  was  in  the 

!'.i;V.^  Internal  Keveiuie  Code  and  the  previous  codes. 
Tnder  the  present  state  of  law,  as  interpreted  by  the  U.S.  Supreme 

Court,  Federal  authorities  have  set  themselves  up  as  censors  of  in- 
formation disseminat-ed  in  the  form  of  advertising  and  as  judges  of 

what  messages  to  the  public  constitute  necessary  advertising  related  to 

f'u'  taxpayer's  business. 
And  now  section  .']  of  bill  II. R.  10650  ])assed  by  the  House  proposes 

fo  put  a  congressional  stamp  of  approval  on  censorship  by  taxation. 

'I'he  bill  would  allow  businesses  to  treat  expenses  in  connection  with 
lobbying  activities  as  a  tax-deductible  item,  but  it  would  forbid  the 
r;ix-deductibility  of  advertising  expenditures  for  the  promotion  or 
,].'feat  of  legislation — even  if  tiie  business  life  of  a  firm  is  at  stake. 
Should  this  bill  become  a  law  as  it  now  stands,  the  net  efTect  would 

•  ̂   to  sanction  lobbying  costs  and  expenses  of  direct  contact  with 

'.•ir'>lators,  but  it  would  disallow  expenses  of  taking  the  same  message 
'..  the  public  tlirough  advei'tising.  Itivolved  here  is  the  encroachment 

.<t'  the  Govei-nuient  on  the  peoph''s  right  to  infoi'mation  afVecting  the 'niblic  interest. 
A  business  (inn  wishing  to  back  a  local  school  bond  drive  through 

j.lvertising  or  lettei'S  to  its  eu)])loyees,  for  example,  could  not  deduct 
rlie  expense  involved. 

.V  company  which  feels  that  its  back  is  to  the  wall  with  respect  to 
t.ioposed  legishition  could  not  take  its  light  to  the  i:)ublic  and  show 
liose  activities  as  legitimate  expenses  for  tax  purposes.  But  indi- 
v'thia!  lobbying,  by  tlie  company,  including  pay  to  law3'ers  to  appear 
.•>il  other  costs,  would  be  considered  tax  deductible. 

It  is  plainly  ap])arent  what  is  involved  here.  Institutional  adver- 
•>:uir  is,  essentially,  directed  at  the  American  public  and  only  indi- 
r-v!ly  at  the  individual  Members  of  Congress.     Lobbying  activities 

•,'  i:enei*a^ly  in  the  reverse  direction:  to  influence  individual  legis- ■  •'.»rs. 

T!ie  net  effect  of  the  present  proposal  would  be  to  segregate  the  pub- 
".— which  sliouhl  be  best  infoi-med  at  all  times — from  the  issues  that 
..M<e  before  Congress  and  which  have  much  influence  on  the  every- 

.'■v  lives  of  the  American  people. 
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The  concern  witli  this  basic  issue  is  clearly  shown  by  the  numerous 
editorials  in  many  newspapers  of  all  sizes  in  all  sections  of  the  coun- 

try. We  are  supplying  copies  of  a  selection  of  these  editorials  for 
your  record  of  this  hearing. 

Newspapers  are  not  alone  concerned  with  this  proposal.  The  ad- 
vertising business  generally  is  disturbed  over  what  seems  to  be  a  lack 

of  knowledge  in  some  Government  circles  either  of  the  tremendous 
force  of  advertising  upon  our  economic  welfare  or  the  harmful  effect 
of  regulations  by  Federal  agencies  upon  that  tremendous  economic 
force. 

Those  high  in  Government  for  many  years  have  urged  the  use  of 
advertising  to  counteract  recessions,  to  light  inflation,  to  sell  U.S. 
savings  bonds,  to  save  our  forests,  to  mention  but  a  few.  They  want 
tlie  aid  of  the  Advertising  Council  but  some  of  them  are  cool  about 
the  lifeblood  that  permits  the  council  to  exist. 

There  is  an  ironic  note  to  all  of  this.  Recently,  President  Kennedy, 
addressing  the  Advertising  Council,  complimented  members  of  the 
council  on  their  fine  public  service  advertising  and  urged  them  not 
only  to  continue  it,  but  to  produce  advertising  in  behalf  of  his  in- 

ternational trade  program.  No  one  present  asked  the  President  if 
sucli  advertising  would  be  tax  deductible.  It  is  a  pertinent  question. 
If  this  bill  passes,  the  chances  are  good  that  it  would  not  be  recog- 

nized as  a  tax  deductible  business  expense  even  though  such  adver- 
tising would  contribute  to  public  understanding  of  this  important 

matter. 

From  the  standpoint  of  our  national  welfare,  the  right  to  free  speedi 
and  to  have  a  free  press  becomes  of  paramount  importance  when 
related  to  issues  that  are  or  may  become  the  subject  of  legislation, 
because  it  is  precisely  these  issues  in  whicli  the  public  interest  is 
vested. 

One  of  the  basic  cornerstones  of  our  system  of  government  is  an 
informed  electorate.  This  in  turn  is  dependent  not  only  upon  the  right 
to  acquire  knowledge  but  to  impart  it,  wliether  the  issue  be  the  merits 
of  tlie  free  onteri)rise  system  as  against  those  of  the  communistic 
system,  tlie  merits  of  privately  owned  as  against  State  owned  business, 
whatever  tlie  nature  of  the  business  may  be,  or  the  merits  of  any  other 
question  of  vital  public  interest. 

It  is  a  matter  of  serious  concern,  therefore,  that  it  is  precisely  here 
in  tlie  area  of  public  policy,  the  most  vital  of  all  areas  pertaining  to 
our  life  as  a  nation,  that  the  taxing  power  is  used  to  exact  a  penalty 
on  the  exercise  of  one  of  our  most  cherished  rights  by  those  most  coni- 
petent  to  speak  and  inform  the  public. 
The  management  and  the  board  of  directors  of  any  American 

business  know  what  is  justifiable  as  an  "ordinary  and  necessary"  ex- pense of  the  business. 

Substitution  of  judgment  by  a  Government  administrative  agency 
for  the  judgment  of  responsible  business  is  incompatible  with  our 
basic  American  freedom. 

So  long  as  Congress  permits  the  taxing  authorities  to  censor  ad- 
vertising by  determining  what  kinds  of  advertising  are  ordinary  and 

necessaiy  to  a  business,  it  is  assisting  the  Government  in  curtailinir 
the  op])ortunity  for  the  acquisition  of  knowledge  by  the  people  in 
respect  of  the  conduct  of  their  Government's  affairs.* 
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Accordingly,  we  respectfully  urge  that  your  committee  reject  the 
langunge  in  section  li  of  H.Iv.  10650,  and  instead  recommend  language 
which  will  clearly  permit  a  business  to  choose  its  own  way  to  tell  its 

story  to  the  legislative  bi'anch  of  Government  and  to  the  public, 
free  from  tax  penalty  on  the  method  it  chooses. 
The  remedy  is  at  hand.  Bill  S.  467  by  Senator  Kartke  of  Indiana, 

now  in  your  conmiittee,  or  similar  language,  would  accomplish  exactly 
that.  Cosponsor  of  that  bill  is  the  senior  Senator  from  Oklahoma, 
Senator  Kerr. 

AVe  thank  you  for  the  opportunity  to  pi'esent  the  views  of  our 
association. 

The  Chaikmax.  Thank  you,  Mr.  Armistead. 
Are  there  any  questions  ? 
Senator  ])ouglas.  ^Ir.  Chairman,  I  would  like  to  ask  Mr.  Armi- 

stead, what  is  the  present  practice  as  regards  institutional  advertising 
which  has  a  political  implication?  Caji  it  be  deducted  from  taxable 
income? 
Mr.  Armistead.  If  it  is  designed  or,  in  the  opinion  of  the  Internal 

Kevenue  Service,  is  to  influence  or  affect  legislation  or  perhaps  regula- 
tion by  Government,  I  believe  it  is  not.  Senator  Douglas,  by  a  deci- 
sion of  the  Supreme  Court. 

Senator  Douglas.  But  ordinary  institutional  advertising,  devoid 
of  a  political  content,  is  regarded  as  a  business  expense,  and  hence  is 
not  subject  to  taxation,  is  that  correct  ? 
Mr.  Armistead.  Yes,  sir.  I  think  that  is  correct,  so  long  as  it 

romes  wuthin  the  purview  of  ordinary  and  necessary.  Of  course, 
that  is  subject  to  interpretation. 

Senator  Douglas.  So  the  problem  is  for  the  courts  to  draw  the  line 
as  to  where  the  influence  upon  legislation  or  elections  begins,  is  that 
true? 
Mr.  Armistead.  I  believe,  sir,  that  the  decision  is  made  initially 

by  the  Internal  Revenue  Service.  When  somebody  objects  to  that, 
of  course,  it  does  go  before  the  courts  for  examination. 

Senator  Doucr^s.  Frequently  in  elections,  some  will  emphasize 
the  importance  of  a  balanced  budget  which  a  certain  political  party 
tries  to  appropriate  as  its  own.  Under  those  conditions,  what  have 
been  the  decisions  of  the  Internal  Revenue  Bureau?  Have  they  held 
that  that  had  a  political  overtone  or  undertone,  or  have  they  said 
this  is  merely  a  contribution  to  economic  stability  which  it  is  proper 
for  business  to  promote  ? 
Mr.  Armistead.  Senator  Douglas,  I  am  not  aware  of  any  decisions 

on  that  specific  point.  If  I  can  find  any,  I  shall  be  glad  to  send  them 
to  vou,  sir,  for  the  record. 

Senator  Douglas.  I  would  like  to  find  out  about  that,  because  we 
find  those  ads  very  frequently  occurring  close  to  election  time.  I 
have  always  felt  they  were  not  totally  dissociated  from  politics. 
Do  you  know  of  any  cases  where  institutional  advertising  of  this 

nature  has  been  rejected  as  not  being  tax  deductible  or  income 
deductible  ? 

Mr.  Armistead.  1  believe,  sir,  there  have  been  some  cases  involving 

some  electric  powder  companies,  and  also  I  believe  a  case  involving  a 
I  :([uor  company. 
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Senator  Douglas.  On  a  fixed  price,  you  mean,  or  resale  price 
muintenance?  ^  ,    ,. 

Mr.  Armistoad.  No,  sir;  in  the  liquor  case  I  believe  it  was  a  ques- 
tion of  their  taking  a  position  in  a  referendum  which  would  have 

dried  up  the  area  which  they  served,  as  I  recall. 
Senator  Douglas.  Was  that  a  tax  case,  or  what?  Was  the  question 

wliether  it  sliould  be  included  in  tlie  costs  to  be  met  out  of  rates?  Can 

you  remember? 
Mr.  Armistead.  I  do  not  remember. 
Tlio  Chairman.  Any  further  questions? 
Senator  Carlson.  Mr.  Chairman,  I  was  trying  to  find  but  have  been 

unable  to  locate  at  the  present  a  very  excellent  statement  on  institu- 
tional advertising.  The  witness,  I  believe,  was  Professor  Haring 

from  Indiana  last  week,  and  I  appreciate  your  comments,  Mr.  Armi- 
stead,  because  I  think  they  confirm  what  he  stated  before  this  com- 
mittee. 

Mr.  Armistead.  Thafikyou. 
Senator  Bennetp.  Mr.  Chairman,  just  for  the  record,  when  one 

political  party  abandons  a  good  economic  concept,  I  am  sure  there 
is  no  reason  why  the  other  political  party  could  not  adopt  it. 

Do  you  remember  the  words  on  the  masthead  of  the  Denver  Post? 

Senatoi'  Douglas.  Will  the  Senator  yield  ? 
Senator  Benne'it.  May  I  finish  this  ? 
Senator  Douglas.  Certainly. 
Senator  Bennett.  Do  you  remember  the  words  on  the  masthead  of 

the  Denver  Post  ? 

Mr.  Ai{MTSTEAD.  Xo,  sir;  that  is  a  little  far  removed  from  Roanoke, 
Va. 

Senator  I^enneit.  I  wish  I  could  renriember  them  exactly,  but  it 
said  something  like  this,  sir : 

"Oh,  Truth,  when  deserted  by  everybody  else,  make  this  thy  dwell- 
ing place." 

Mr.  Armistead.  Yes,  I  do  remember  that. 
Senator  I^ennetp.  I  think  that  goes  for  the  balanced  budget. 
Senator  Douglas.  It  is  always  a  matter  of  marvel  to  me  how  our 

Republican  friends  try  to  embrace  all  the  virtues  in  the  world  and  try 
to  identify  them  with  the  Grand  Old  Party,  and  ascribe  to  the  Demo- 

crats by  implication  all  of  the  vices. 

Senator  BENNF/rr.  We  have  been  well  taught  by  our  Democratic friends. 

Senator  Douglas.  I  will  say  that  the  Denver  Post  made  itself  into 
an  extremely  good  paper.  But  in  the  days  when  Bonfils  and  Team- 
men  ran  the  Denver  Post,  it  kept  justice  holed  up  within  its  walls. 

Mr.  Armistead.  I  would  like  to  say  that  the  American  Newspaper 
Publishers  Association,  Mr.  Cliairman,  is  nonpartisan. 

The  Chairman.  Thank  you  very  much,  sir.  The  reproductions  of 
the  i;i  newspa])er  editoi-ials  attached  to  vour  prepared  statement  will be  msei'ted  in  the  record. 
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(The  editorials  referred  to  follow :) 

[From  editorial  page,  the  Press-Chronlclc,  Johnson  City,  Tenn.,  Mar.  1,  1962] 

Still  Countenancing  Censorship  by  Taxation 

For  some  years  there  has  been  much  controversy  over  a  "ceusorship  by  tax- 
ation" ruling  imposed  by  the  Internal  Revenue  Service.  It  holds  that  a  business- 

man, in  making  out  his  tax  returns,  cannot  deduct  as  a  business  expense  the 
money  he  spent  trying  to  influence  legislation. 
Now,  a  House  committee  has  tentatively  decided  to  take  steps  to  guarantee 

the  right  to  speak  without  incurring  heavy  tax  penalities.  And  the  danger  is 
that  people  may  come  to  believe  that  the  committee  recommendations  proi>erly 
aiul  adequately  take  care  of  this  manifest  injustice. 
They  do  not.  They  go  only  a  part  of  the  way — and  a  small  part.  Specifically, 

tliey  would  allow  the  deduction  only  of  expenses  incurred  in  connection  with 

•'legislative  appearances" — that  is,  in  giving  formal  testimony  before  legislative 
l)(»cHes.  Such  appearances,  obviously,  are  a  relatively  minor  means  of  reaching 

the  public  with  one's  views  pro  or  con  on  legislation.  Still  nondeductible,  for 
example,  would  be  newspaper  advertisements  a  businessman  might  use  to  discuss 
such  matters  as  zoning  ordinances  and  taxes,  or  letters  and  pamphlets  mailed  to 
employees  and  stockholders  about  some  issues  with  legislative  overtones. 

One  bill — the  Boggs  bill — would  revoke  the  IRS  ruling  and  truly  assure  freedom 
of  speech  and  petition.  Until  such  a  bill  is  passed,  we  will  continue  to  have 

"censorship  by  taxation." 

[From  th<^  Dally  Times-Call,  Longmont,  Colo.,  Mar.  12,  1962] 

Editorial:  Working  on  a  Washington-Designed  Blindi<x)ld 

One  of  these  days,  the  "ivory  tower  thinkers"  and  the  overfed  philosophers  of 
tlie  we-know-what-is-best-for-you  school  are  going  to  be  amazed  at  the  reaction  of 
tlie  general  public. 

Right  now,  in  the  House  Ways  and  Means  Committee,  there  is  strong  indication 
tb:it  careful  preparation  is  being  made  to  assure  that  a  new  nail  is  being  driven 

ill  the  colliu  of  the  people's  right  to  know.  This  is  one  of  those  por])otual  prob- 
l.'iiis  to  certain  of  our  elected  representatives,  who  are  happiest  when  the  people 
know  less  and  le.s.s. 

It  is  both  very  simple  and  very  clever.  The  key  to  the  entire  philosophy  was 

viiiced  in  1819  by  Chief  Justice  John  Marshall :  "The  power  to  tax  involves  the 
j.nwer  to  destroy." 

Ity  very  carefully  planning  a  provision  to  disallow  any  tax  deduction  for  In- 
stitutional advertising  about  pending  legislation,  the  sponsors  can  be  sure  that 

ri  major  step  is  being  taken  to  keep  the  public  in  the  dark. 
If  a  business  organization  is  deeply  concerned  about  some  proposed  legislation, 

why  .should  it  not  be  permitted  to  advertise  its  position  to  the  public? 
The  proposed  bill  will  permit  deductions  for  the  cost  of  travel,  preparing  testi- 

mony, appearing  at  legislative  hearings,  or  communicating  with  legislators.  In 
pin  In,  simple  language,  that  merely  means  that  you  can  lobby  the  representative, 
!»nt  you  cannot  tell  the  general  public  about  the  issues  involved. 

This  all  began  in  1959,  when  the  Internal  Revenue  Service  refused  to  allow 
the  expenditures  of  two  concerns  that  sought  to  prevent  the  enactment  of  State 
!m\vs  whicli  would  have  put  them  out  of  business.  One  of  the  key  points  of  the 
h.ittle  was  that  advertising  to  tell  their  side  of  the  story  was  not  considered  tax 
e.veinpt. 
We  believe  that  despite  our  friends  with  the  ever-ready  cloak  of  secrecy,  the 

American  people  have  a  right  to  know.  If  they  are  sufficiently  concerned  about 
lecislation,  they  will  make  their  voices  heard. 

If  we  have  to  make  something  nondeductible,  let's  disallow  the  lobbying  cost 
nnil  allow  necessary  expen.ses  to  tell  the  story  to  the  American  people. 

If  you  agree,  write  to  your  Congressman. 

33-291  O  -  78  -  125 
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[From  Duluth  (Mlnu.)  Heriild,  Mar.  13.  1002j 

Bill  To  End  Business  Deductions  :  Ad  Tax  Benefit  Thbeiatened 

(By  William  Sumner  of  the  Herald  Washington  Bureau) 

Washington. — The  administration's  tax  revision  bill  contains,  among  other 
controversial  provisions,  a  clear-cut  and  ruthless  curtailment  of  freedom  of 
speech. 

In  this  .so-called  tax  reform  bill,  deductions  for  the  expense  of  appealing  to  the 

public  in  regard  to  legislation — local,  JState  or  National — will  not  be  iillowed  for 
tax  purposes. 

Opponents  of  this  particular  clause  refer  to  it  as  censorship  by  taxation,  and 
that  doesn't  seem  to  be  an  exaggeration. 

It  was  included  in  the  bill  at  the  behest  of  the  Treasury  Department.  Legis>- 
lative  appearances,  or  lobbying,  for  or  against  legislation  would  be  considered 
deductible  expenses.  But  appealing  to  the  public  through  advertising,  news- 

letters or  other  means  can  not  be  considered  a  business  exi>ense.  This  would  be 
true  even  though  the  business  involved  is  directly  affected  by  the  legislation. 

A  tirm  wishing  to  back  a  local  school  bond  drive  through  advertising  or  letters 
to  its  employees,  for  example,  could  not  deduct  the  expense  involved. 

A  company  which  feels  that  its  back  is  to  tlie  wall  in  regard  to  proposed  legis- 
lation can't  take  its  light  to  the  public  and  consider  its  activities  legitimate  ex- 

penses. 
A  company  which  wished  to  take  a  public  stand  in  favor  of  free  enterprise  or 

against  backdoor  spending  would  find  itself  with  an  unhappy  ruling  by  the 
Internal  Revenue  Service. 

The  history  of  this  bit  of  tax  reform  began  3  years  ago  in  the  State  of 
Washington.  A  liquor  dealer  there  fought  a  pending  local  option  measure  by 
means  of  newspaper  advertising.  IRS  agents  ruled  that  this  was  not  a  deduc- 

tible expense.  Though  there  was  nothing  in  the  IRS  Code  to  back  this  up,  the 
Sui)reme  Court  ruled  against  the  liquor  dealer. 
Then  there  were  some  battles  between  public  and  private  utilities  being  waged 

in  all  forms  of  communication  media.  Internal  Revenue  began  moving  in  on 
the  private  utilities  with  the  backing  of  the  court  decision,  and  the  process  of 
stifling  an  opposition  voice  set  in. 

The  tax  reform  bill  puts  in  black  and  white  an  even  less  ambiguous  admonition. 
And  in  the  case  of  pu!)lic  vs.  private  utilities  the  tone  may  have  been  set  this 
past  week  with  a  two-p'age  advertising  si)read  In  a  national  magazine  in  behalf 
of  the  Rural  Electrification  Administration.  This  was  financed,  of  course,  by 
tax  money.    An  answer  will  not  be  deductible. 

One  of  the  strangest  roles  in  these  proceedings  has  been  played  by  Representa- 
tive Hale  Boggs,  Dem<x'rat  of  Lousiann,  the  majority  whip  and  a  member  of 

the  House  Ways  and  Means  Committee.  He  had  sponsored  legislation  which 
would  have  allowed  such  deductions  and  declared  that  this  was  the  American way. 

"To  deny  such  speech,"  he  said  at  the  time,  "Is  to  deny  the  very  essence  of  the 
democratic  process." 

Boggs,  however,  has  fallen  into  line.  The  vote  on  the  subject  in  Ways  and 
Means  was  by  strict  party  division.  An  amendment  by  Representative  James 
Utt,  Republican  of  California,  which  would  have  permitted  such  deductions  was 
killed  by  Boggs  and  the  rest  of  the  Democrats. 

Utt  describes  it  as  another  move  in  the  direction  of  the  Big  Brother  state. 
Boggs  is  disinclined  to  discuss  his  change  from  that  of  flag-waving  champion  of 
free  speech. 

There  was  an  ironic  note  to  all  this  during  the  past  week.  President  Kennedy, 
addressing  an  advertising  group,  complimented  them  on  their  fine  public  service 
advertising  and  urged  them  to  not  only  continue  it  but  to  produce  advertising 
in  behalf  of  his  trade  program. 

No  one  asked  him  if  such  advertising  would  be  deductible,  for  there  are  few 
In  the  business  who  know  what  is  nhout  to  hit  them.  It  would  not,  of  course, 
be  deductible  as  a  business  exy)onse,  but  perhnps  the  administration  wants  these 
men  to  put  up  a  kitty,  out  of  tlieir  salaries  or  comi);inv  earnings,  out  of  patriotic impulse. 
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[From  editorial  page,  the  Orcgonlnn.  Portland,  Oreg.,  Mar.  14,  1902] 

"Slkkpek"  Tax  Bill 

The  adminlstrutlon's  uew  comprehensive  tax  bill,  now  in  gestation  in  the  House 
of  Kepresentatives,  should  have  minute  examination. 
Take,  for  example,  two  provisions  that  may  appear  relatively  minor.  One 

would  specifically  authorize  the  deduction  as  business  expense  of  the  cost  of 
lobbying  on  legislative  issues  directly  related  to  a  firm's  interest.  But  another 
part  of  the  law  would  outlaw  such  tux  deduction  of  expenses  incurred  in  seeking 
to  influence  legislation  through  advertising. 

In  short,  it  would  be  a  legitimate  business  expense  to  carry  your's  firm's  views 
on  legislation  to  Congress  or  to  the  legislature,  but  not  so  to  carry  them  to  the 
public  through  advertising  in  newspapers  and  magazines. 
The  question  of  deduction  of  expenses  of  lobbying  and  advertising  on  public 

Issues  was  first  raised  by  the  Internal  Revenue  Service  a  few  years  ago  when  it 
refused  to  allow  deductions  of  expenditures  by  two  liquor  firms  in  the  interest 
».f  defeating  legislation  that  would  have  put  them  out  of  business.  The  U.S. 
Supreme  Court  in  1959  upheld  IRS  in  both  cases,  and  the  IRS  has  spelled  out 
the  position  in  its  regulations. 

The  House  bill  would  remove  this  restriction  on  a  firm's  freedom  of  self  defense 
only  in  the  particular  of  direct  lobbying.  It  would  make  a  distinction  between 
talking  to  your  Congressman  and  talking  to  the  public,  to  the  disadvantage  of  the 
latter  approach.    Such  distinction  has  no  support  in  reason. 

This  is  a  sample  of  the  issues  of  consequence  that  may  be  found  in  great  number 
In  this  omnibus  package. 

[From  editorial  page,  the  Callfornlnn,  Bakersfield,  Calif.,  Mar.  14,  1962] 

A  Discriminatory  and  Dangerous   Bill 

A  piece  of  legislation  is  now  before  Congress  which  involves  such  drastic  and 
discriminatory  provisions  inimical  to  the  right  of  the  people  to  be  informed  that 
its  defeat  should  be  the  primary  order  of  business.  We  refer  to  the  provisions 
(tf  the  so-called  tax  reform  bill  which  relate  to  the  deductions  that  may  be  made 
for  expenses  related  to  supporting  or  criticizing  legislation. 
The  manner  in  which  these  provisions  are  written  would  in  effect  prevent  an 

open  and  forthright  effort  one  way  or  the  other,  but  would  exempt  lobbying  from 
the  taxing  formula.  The  net  result  would  be,  as  one  critic  observed,  to  force  the 
taxpayers  to  pay  for  lobbying  while  dening  a  business  or  Industry  the  right  to 
deduct  advertising  expenditures  for  the  promotion  or  defeat  of  legislation. 

A  deeper  principle  involved  here  does  not  readily  lend  itself  to  immediate  per- 
ception but  it  is  present  and  this  mutter  may  set  a  precedent  that  would  be  vastly 

injurious  to  the  freedom  of  choice  now  offered  by  newspapers  and  other  media 

to  advertising.  The  encroachment  of  the  legislature  on  the  people's  right  to  in- 
formation is  also  involved. 

As  one  informed  observer  has  noted,  these  provisions  would  sanction  lobbying 
costs  and  expenses  of  direct  contacts  with  legislators,  while  denying  the  right 
to  keep  the  public  itself  informed  regarding  the  Issues  involved.  This  is  a  point 
that  every  citizen,  interested  in  his  own  freedom  and  the  right  to  be  heard  on 
legislation  introduced  in  legislatures,  should  mark  well  and  he  should  not  delay 
in  informing  the  Members  of  Congress  of  the  unfairness  and  danger  of  this 
proposal. 

He  way  well  observe  that  if  Congress  passes  a  law  preventing  a  business  from 
taking  its  case  to  the  public  in  an  effort  to  survive  the  threat  of  injurious  legisla- 

tion. Congress  will  be  permitted  in  the  future,  on  the  basis  of  this  precedent,  to 
apply  the  same  restrictions  to  the  individual,  with  obvious  effect  on  his  freedom 
and  security. 

[From  editorial  page,  the  Dally  World.  Tulsa.  Okla.,  Mar.  14,  1902] 

Penalize  Initiative  ,   Subsidize  Lobbies 

When  it  comes  to  enacting  reforms  in  Uncle  Sara's  almost  indecipherable  in- 
come tax  statutes,  Congress  invariably  approaches  remedies  in  round-about  ways. 

Under  consideration  before  the  House  Ways  and  Means  Committee  is  a  tax 
"reform"  measure  specifically  precluding  deductions  from  Income  taxes  of  funds 
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spent  on  institutional  advertising  seeldng  to  influence  the  course  of  legislation 

^lowover  hi  Uildiig  this  slap  at  industries,  ussociations  and  trade  groups,  the 

committee  wuntM  to  i>ermit  tax  deduction  for  expenses  involved  in  maintaining 
active  lobbying  forces  in  congressional  halls.  ,,.,,,       ,     ̂       ,.  . 

It  is  readily  apparent  what  is  involved  here.  Institutional  advertising  is, 

essentially  directed  at  the  American  public  and  only  indirectly  at  the  individual 

Members  of  Congress.  Lobbying  activities  are  generally  in  the  reverse  direc- 
tion •  to  influence  individual  legislators  on  legislation. 

A  prime  example  of  what  is  involved  can  be  found  in  the  case  of  the  private 

power  companies,  in  association,  who  for  some  years  have  been  investing  in 
iiislitutionul  advertising  expounding  the  actual  and  real  problems  resulting  from 

the  encroachment  of  public  power  production  and  distribution.  The  Internal 

Revenue  Service  has  forbidden  the  utilities  to  assume  these  expenses  as  business 

deductions  in  reporting  income.  The  legislation  before  the  Ways  and  Means 

Committee  would  extend  this  administrative  decision  into  law.  Congress  seeks 
to  give  a  tax  break  to  the  lobbyists. 
What  Congress  seems  to  be  doing,  whether  it  realizes  it  or  not,  is  segregate 

the  public — which  should  be  advised  at  all  times — from  the  issues  that  come 
before  Congress  and  which  have  much  influence  on  the  everyday  lives  of  the 
American  people. 
Encouraging  the  investment  of  private  funds  in  sometimes  dubious  lobbying 

activities— and  offering  to  subsidize  such  expenditures — is  a  less  healthy  policy. 
Some  of  the  worst  scandals  of  the  past  in  Washington  have  evolved  froui 
nefarious  lobbying  activities  ;  some  people  call  it  influence  peddling. 

But  far  more  basic,  as  we  see  it,  is  the  attempt  to  invoke  tax  policies  that  seek 
to  deter  the  enlightenment  of  the  public  through  advertising  and,  instead,  place 
a  penalty  upon  such  activities.  Tulsa  newspapers,  incidentally,  carry  little  ad- 

vertising of  this  type,  which  usually  is  directed  at  a  mass  audience  through  na- 
tionally circulated  publications. 

Far  better  it  would  be,  in  our  opinion,  to  permit  tax  relief  on  institutional  ad- 
vertising directed  to  public  enlightenment  than  to  encourage  the  increase  of 

raucous  and  sometimes  predatory  lobbying  in  the  Nation's  Capital — where  tht* 
general  public  is  innocent  of  what  takes  place. 

There  can't  be  many  "black  bags"  showing  up  on  the  printed  page. 

[Editorial  In  Westerly  (R.I.)  Sun,  Mar.  14,  1902] 

Tax  Reform  Bill  to  Promote  Lobbyinq 

Advertising  expenditures  for  the  promotion  or  defeat  of  pending  legislation- 

regardless  of  whether  a  Arm's  business  life  is  at  stake — would  not  be  tax- 
deductible  as  a  business  expense  under  provisions  of  a  tax  reform  proposal  com- 

pleted by  the  House  Ways  and  Means  Committee  in  Washington  last  February 
27. 

However,  dues  or  other  expenses  paid  by  a  taxpayer  to  an  organization  an<l 

used  by  such  an  organization  "with  respect  to  legislation  of  direct  interest  to  tin- 
taxpayer  and  to  such  organization"  would  be  tax  deductible.  This  would  inclmlc 
cost  of  travel,  preparing  testimony  as  well  as  expenses  incurred  in  actually 
appearing  at  legislative  hearings,  or  communicating  with  legislators. 

Under  present  Internal  Revenue  Service  regulations,  lobbying  expenses  are  not 
deductible.  The  net  elTect  of  this  nex  tax-reform  proposal  would  be  to  sanction 
lobbying  costs  and  expenses  of  direct  contacts  with  legislators,  but  it  would  dis- 

allow expenses  of  taking  the  same  message  to  the  general  public  through  institu- 
tional advertising  such  as  newspapers,  radio,  and  television. 

Cliairmnn  ]\Tills  of  Arkansas  expects  to  present  the  bill  to  the  House  of  Rep- 
resentatives this  week  or  next  week.  No  amendments  can  be  made  in  the  TIou<ie, 

which  can  either  vote  to  accept  the  measure  or  return  it  to  cominittee. 
The  net  result  of  this  projiosed  action  is  to  make  it  impossible  for  a  reputable 

businessmnn  to  make  his  feelings  known  to  his  customers  or  business  associiitci 
and  claim  the  cost  Ms  a  business  expense. 

At  the  same  time,  it  T)romotes  the  use  of  lobbyists  or  pressure  groups  in  direct 
contact  with  the  legislators. 

Apparently  Congress  isn't  at  all  intere.sted  in  the  private  individual  speaklnc 
his  mind  in  piddic.  Congressmen  seem  to  be  adopting  the  slogan,  "See  me,  but 
don't  talk  to  anyone  else." 
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It  Is  tough  enough  for  a  businessman  to  make  a  legitimate  profit — eitlier  before 
or  lifter  taxes — these  days.  Why  should  Congress  try,  through  tax  reforms,  to 
further  stifle  the  process  of  free  enterprise  and  freedom  of  speech? 
We  plan  to  write  to  our  Congressman,  Representative  John  E.  Fogarty,  and 

ask  him  to  vote  against  this  tax-reform  proposal.     Will  you  do  the  same? 

[From  the  TlmeB-Unlon,  Albany,  N.Y.,  Mar.  1«,  1962] 

Inconsistent  Thinking 

A  tax  reform  bill  soon  to  be  introduced  in  the  House  of  Representatives  con- 
tains a  provision  which  should  concern  every  business  and  industrial  executive 

in  the  area.  The  measure  provides  that  while  lobbying  expenses  in  making  di- 
rect contacts  with  legislators  are  deductible,  the  costs  of  the  same  message,  taken 

to  the  public  in  the  form  of  institutional  advertising,  is  not. 
It  need  not  be  pointed  out  (except,  apparently,  to  tax  law  writers)  that  there 

is  more  than  one  kind  of  lobbying.  Legitimate  efforts  to  present  a  point  of  view 
directly  to  legislators  and  press  for  this  or. that  legislation  beneficial  to  this 
or  that  industry  or  organization  have  long  been  accepted  in  this  country.  But 
also  accepted  have  been  efforts  to  enlist  public  support  on  some  occasions — par- 

ticularly where  the  public  interest  is  involved  or  it  is  believed  that  public  con- 
ctTU  should  be  expressed. 
We  fail  to  see  the  distinction  implied  in  this  hair-splitting  interpretation  of 

Idhbying  which  does  not  include  an  advertising  message  to  the  public.  Interested 
persons  who  agree  should  urge  their  Congressmen  to  take  appropriate  action. 

[From  editorial  page,  the  Times  Herald.  Norrlstown,  Pa.,  Mar.  10,  1002) 

A  Muzzle  for  Main  Street 

A  tax  reform  bill  soon  to  be  Introduced  in  Congress  has  a  provision  that  would 
jirohihit  income  tax  deduction  of  any  money  a  company  spends  to  advertise  Its 
position,  pro  or  con,  regarding  pending  legislation. 
Thus  if  one  of  Norristown's  major  Industries  wanted  to  explain  to  our  people 

how  a  law  might  undermine  our  economic  security,  or  enhance  It  as  the  case 
may  be,  the  money  spent  to  drive  home  the  point  would  not  be  tax  free. 
The  same  "reform"  bill,  however,  would  consider  lobbying  a  deductible  ex- 

jK'iise.  The  net  elTect  of  such  an  enactment  would  be  to  diseourage  legislative 
.•ii!ii,'htenment  at  the  grassroots  level,  while  encouraging  cubbyhole  conferences 

|..'t\veeu  the  legislators,  on  one  hand,  and  the  old  prolobbyists  who  aren't  exactly 
♦•iiiptyhanded  when  they  arrive  in  Washington,  their  devious  duties  to  do. 

It  would  appear  that  the  bill  is  intended  deliberately  to  throttle  discussion 
i.f  legislation  through  the  medium  of  the  local  press,  while  subsidizing  the  oft- 
dist-redited  practice  of  deciding  the  destiny  of  a  bill  over  cocktails  and  cavalr. 

Tiifortunate  though  it  may  be,  the  average  citizen  has  neither  the  time  nor 

t!n'  patience  to  become  an  avid  student  of  contemplated  legislation.  Its  phase- 
,.!..;:y  is  rarely  outstanding  for  its  clarity  and  it  takes  an  astute  lawyer,  and 
...un'times  the  U.S.  Supreme  Court,  to  interpret  what  the  law  writer  was  trying 
r..  say  in  the  first  place. 
Conversely,  each  grassroots  area  has  its  conscientious  watchdogs  who  are 

practiced  in  peering  into  legislative  loopholes,  and  in  exposing  insidiously  hidden 
.!.-!ails  that  could  destroy  a  business,  a  segment  of  workers  or  the  economy  of  an 
fill  ire  community. 

K..b!)ing  I'eter  to  pay  Paul  is  a  common  rather  than  uncommon  legislative 
pr-K-ess  these  days. 
When  skulduggery  of  this  sort  looms  over  the  legislative  horizon,  these  com- 

ni'MiHy  watchdogs  use  the  best  media  within  their  means  to  alert  an  unsuspecting 
inMii'l  Tbey  have  found  that  nothing  equals  the  local  newspaper  as  the  means 
..f  Itriugiiig  the  truth  to  the  local  people  who  stand  to  be  affected,  favorably  or 
.l;<asir(»usly,  by  any  given  law. 
Hometown  folks  usually  open  an  eye  and  bend  an  ear  when  a  knowledgeable 

Tn'i-.'lilior  begins  to  ;,'ive  out  with  facts.  l<\irthermore,  It  Is  academic  that  the 
'.M.'il  newsp.ipor,  catering  to  families  in  all  stations  in  life,  of  all  creeds  ami 
political  ]>liilosophies,  depends  on  a  diet  of  truth  for  its  survival.  It  is  read, 
.,n<l  i:»>iierally  believed. 
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Perhaps  that  is  why  some  In  high  office  want  to  use  the  tax  gag  as  a  way 

to  stille  sucli  open  and  honest  discussion,  at  the  local  level,  of  a  law's  merits 
uiul  demerits.  They  can't  muzzle  the  watchdogs  but  they  can  make  their  warn- 

ing l)arlcs  expensive.  It  amounts  to  a  dollars-and-cents  drugging  of  free  speech 
and  free  thought  on  the  homef ront. 

Meanwhile,  lobbyism  in  the  corridors  and  clubs  of  the  capital  would  be  blessed 
with  tax  exemption.  The  voices  speaking  for  a  few,  silvered  in  tone  and  subsidy, 
would  be  heard  *  *  *  sometimes  in  profitable  murmurs  and  often  in  a  high 
crescendo  of  demand  and  menace. 

The  idea  seems  to  be  to  keep  Joe  Doaks  back  home  totally  in  the  dark  about 
what's  happening  in  the  District  of  Columbia.  The  provision  is  just  another 
detail  in  the  trend  away  from  local  dominion,  toward  an  unhealthy  and  hazard- 

ous concentration  of  power  at  the  Federal  bureau  level. 
It  was  excusal)le  some  years  ago  when  the  income  tax  gimmick  was  first  used 

as  a  way  to  smash  organized  crime.  But  extension  of  that  technique  in  so  many 
ways,  during  recent  years,  to  smash  human  initiative,  free  enterprise,  and  basic 
liberties  is  unforgivable.  The  trend  is  treacherous  and  ultimately  could  be  fatal 
to  freedom. 

[From  Congressional  Record,  Apr.  9,  1962] 

Blocking  Fbee  Press 

Extension  of  remarks  of  Hon.  Peter  H.  Dominick,  of  Colorado,  in  the  House  of 
Representatives,  Monday,  April  9,  1962 

Mr.  Dominick.  Mr.  Speaker,  the  tax  bill  which  recently  passed  the  House 
had  a  number  of  provisions  to  which  many  of  us  objected  but,  because  of 
the  closed  rule,  no  amendments  to  change  the  bill  could  be  offered  unless  the 
committee  itself  proposed  them.  One  of  these  objectionable  features  involves 
the  right  of  American  citizens  to  take  the  public  messages  advertising  their  po- 

sition on  imi)ortant  legislative  matters  or  positions  concerning  fundamental 
))olitical  principles.  Under  the  recent  bill  as  passed  such  advertising  may  no 
longer  be  deducted  as  a  business  expense.  One  of  the  best  explanations  of  the 
effect  of  this  discriminatory  provision  appeared  in  an  editorial  of  March  IC, 
19G2,  in  the  Daily  Sentinel,  which  serves  the  western  slope  of  Colorado.  It 
reads  as  follows : 

"blocking  free  press 

"Advertising  expenditures  for  promotion  or  defeat  of  legislation — regardless 
of  whether  a  firm's  business  life  is  at  stake — would  not  be  tax  deductible  as  ji 
business  expense  under  provisions  of  a  tax  reform  proposal  completed  by  the 
House  Ways  and  Means  Committee  recently. 

"Dues  or  other  expenses  paid  by  a  taxpayer  to  an  organization  and  used 
'with  respect  to  legislation  of  direct  interest  to  the  taxpayer  and  to  such  or- 

ganization' would  be  tax  deductible.  This  would  include  cost  of  travel  and 
preparation  of  testimony  as  well  as  expense  incurred  in  appearance  at  legis- 

lative hearings  or  communicating  with  legislators.  (One  assumes  from  this  that 
entertaining  legislators  to  influence  their  votes  might  also  be  deducted?) 

"Under  present  Internal  Revenue  Service  regulations  lobbying  expenses  are 
not  tax-deductible.  The  net  effect  of  the  new  proposal  is  to  sanction  lobbying 
costs  and  expenses  of  direct  contacts  with  legislators  and  disallow  expenses  of 
taking  the  same  message  directly  to  the  people  through  advertising. 

"The  unfairness  of  such  legislation  is  obvious.  It  interferes  with  the  right  of 
the  individual  or  organization  to  go  to  the  public.  Lobbying  efforts  which  can 
be  and  usually  are  personal  are  hidden  from  the  public.  These  are  sanctioned. 
The  right  to  use  the  press,  TV  or  radio  to  make  a  point  for  or  against  legisla- 

tion is  not.  Lawmaking  and  the  lobbying  which  influences  it  will  thus  become 
more  and  more  isolated  from  the  people  who  are  vitally  concerned. 

"This  is  obviously  an  effort  of  Government  to  find  one  more  way  to  collect 
taxes  from  the  people.  But  it  is  far  more  than  that,  it  is  a  deliberate  attempt 
of  Government  to  shut  itself  off,  protect  Itself  If  you  will,  from  the  results  of 
the  use  of  a  free  press  to  express  views  with  which  the  Government  may  not ngree. 

"As  such  it  involves  far  more  than  the  free  press.  It  involves  the  rights  of  all free  T>ooi)le  and  should  be  protested  just  as  loudly  by  them  as  by  the  press 
Itself." 
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[From  edltorlnl  piige,  the  Times,  Ilonnoke,  Vii.,  Mnr.  18,  1002] 

Censohsiup  by  Taxation 

The  House  Ways  and  Meaus  Committee's  tax  reform  bill  contains  at  least  one 
provision  which  doesn't  make  sense.  The  bill  would  allow  businesses  to  deduct 
from  their  taxes  expenses  in  connection  with  lobbying  activities  but  would 
forbid  deduction  of  advertising  exi>enditures  for  the  promotion  or  defeat  of 
legislation. 
Enactment  would  mean  that  money  spent  for  personal  contact  with  legisla- 

tors would  be  tax  exempt  while  funds  for  calling  public  attention  to  public  issues 
;nul  matters  of  public  policy  would  not  be  tax  exempt.  In  fact,  a  businessman 
would,  in  effect,  be  penalized  even  for  stating  his  views  in  an  advertisement  about 
leirislation  which  might  put  him  out  of  business. 

We  fail  to  follow  the  House  committee's  reasoning.  Under  present  Internal 
Revenue  Service  regulatious,  lobbying  expenses  are  not  tax  deductible.  We 

have  no  deep-seated  feeling  about  the  committee's  decision  that  such  expenses 
should  be  put  in  the  deductible  class.  But  we  do  contest  the  committee's 
..bvious  inconsistency  in  this  matter. 

In  an  arbitrary  administrative  order,  the  IRS  in  1959  issued  a  regulation 
muler  which  expenditures  for  lobbying  purposes  at  Federal,  State,  or  local  levels 
fnr  the  i)romotiou  or  defeat  of  legislation,  for  political  campaign  purposes  or 
for  carryini:  on  propaganda  (including  advertising)  would  be  non-tax-deductible. 
A  bill  to  overturn  a  Supreme  Court  decision  upholding  the  IRS  stand  has  been 
introduced  in  the  House  but  apparently  is  to  be  ignored. 
On  the  surface  at  least,  it  ai)pears  the  House  committee  has  attempted  to 

ileal  with  a  controversial  matter  by  compromise  but  its  effort  is  unrealistic. 

If  tlie  committee's  bill  passes  Congress,  it  will  mean  that  business  will  continue 
lo  Ite  taxed  on  exercising  freedom  of  si)eech.  There  is  in  this  case  an  abridg- 

ment of  the  right  to  petition  and  the  right  to  speak  freely  on  matters  affecting 
the  public.  It  is  nothing  less  than  censorship  by  taxation.  It  is  an  utterly 
f.Htlish  regulation. 

Xo  amendments  can  be  made  to  the  bill  in  the  House,  which  must  either  accept 
the  measure  as  is  or  send  it  back  to  committee.  If  it  passes  the  House,  it  is  to 
he  hoped  that  the  Senate,  which  will  not  be  so  shackled,  will  right  the  wrong 
which  now  exists. 

[From  editorial  page,  the  Advocate,  Stamford,  Conn.,  Mar.  20,  1962] 

Disturbing  Proposal 

A  two-part  provision  In  the  administration's  tax  bill,  which  is  due  to  come 
F.efore  the  House  any  day  now,  has  us  considerably  disturbed  inasmuch  as  It 
would,  in  effect,  penalize  business  and  industry  for  taking  the  public  Into  its 
ocnfidence  about  laws  It  is  proposing  or  supporting. 
The  first  part  of  the  two-part  provision  Is  most  desirable — It  would  make 

deductible  from  taxation,  any  lobbying  expenses  incurred  in  attempts  to  inform 

(•(ingress  or  other  legislative  bodies  on  the  position  of  a  business  or  Industry 
,>n  pending  or  needed  legislation. 

It  is  the  second  part  of  the  provision  that  is  particularly  onerous.  This  Is  the 
part  that  would  exclude  from  deduction  any  expenses  incurred  in  persuading  the 

i.'ihlic  to  a  business  or  industry's  point  of  view  on  legislation  that  is  pending 
or  considered  to  be  needed. 
There  can  be  no  question  that  legislation  which  affects  any  business  or  in- 

diisiry  also  affects  the  employees,  stockholders,  customers  and,  as  a  result,  the 
|iuh!ic  at  large. 

In  addition,  this  provision  would  even  prevent  business  from  telling  Its 
>rories  on  matters  coming  up  in  public  referendum.  This  could  be  particularly 
hnnnful  in  Stamford  or  other  Connecticut  communities  where  changes  In  the 
firy  r!inrter  are  determined  by  referendum. 

kxperionco  in  referenda  in  Stamford  in  the  past  has  shown  that,  in  the  ab- 
seiif-e  of  a  concerted  effort  against  a  proposed  change  in  the  charter,  passnge  is 
Mlmost  automatic. 

It  is  conceivable  that  a  charter  change  could  be  proposed  that  might  be  par- 
tjiMilnrly  dfimnging  to  business — such  as  a  basic  cliange  in  zoning  i)Ollcy  or  a 
.  h:in;;e  in  the  relationship  between  the  master  plan  and  the  zoning  map. 

82100 — 62— pt.  5   20 
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In  CM  SOS  such  us  this,  It  Is  not  only  desirable,  but  imperative  that  business 
or  Industry  inform  the  public  on  the  consequences  of  such  legislation. 

AVe  cJin  think  of  many  other  cases  where  it  is  imperative  that  the  public  be 
fully  informed  on  the  position  of  business  or  industry  witli  respect  to  pending 
legislation. 

There  are  occasions  where  legislators  look  to  the  public  for  direction.  The 
public  must  be  fully  informed  in  order  to  give  their  legislators  the  proper  direc- 

tion. It  must  be  informed  in  order  to  determine  whether  their  legislators  are 
acting  in  the  best  interests  of  the  community,  State  or  country  as  a  whole. 

Any  attempt  to  stifle  the  flow  of  information  to  the  public,  whether  it  be 
through  the  advertising  media  or  through  any  other  media  is  a  step  toward 
ignorance  or  lack  of  interest. 

[From  editorial  page,  the  News-Argus,  Goldsboro,  N.C.,  Mar.  20,  1902] 

Lobbyists  Are  Favored 

Congress  is  now  studying  a  proposal  on  tax  loophole  filling  that  is  an  out-and- 
out  special  favor  for  the  lobbyist.  The  latter,  as  you  know,  is  the  paid  agent  who 
pleads  the  cause  and  works  for  the  benefit  of  a  special  bloc,  industry,  program, 
or  organization  or  individual. 

It  has  been  accepted  policy  for  years  that  advertising  done  by  firms  which  falls 
under  the  designation  of  institutional  advertising  could  be  tax  deductible.  The 
proposal  now  up  in  Washington  would  end  this  long-accepted  practice. 

But  money  spent  for  lobbying  and  lobbyists  would  continue  to  be  tax  deductible. 

It  doesn't  take  a  Solomon  to  see  that  there  is  no  fairness  In  such  a  proposal. 
We  don't  expect  to  see  such  a  one-sided  proposal  passed  by  Congress. 

The  Chairman.  The  next  witness  is  Mr.  George  D.  Webster,  of  the 
D  i  str i  ct  of  Col  umbia  B  ar  Association . 

STATEMENT  OF  GEORGE  B.  WEBSTER,  BAR  ASSOCIATION  OF  TEE 
DISTRICT  OF  COLUMBIA 

Mr.  Webster.  Mr.  Chairman,  gentlemen  of  the  committee :  my  name 
is  George  D.  Webster.  I  am  attorney  in  the  District  of  Columbia  and 
am  appearing  here  on  behalf  of  the  Bar  Association  of  the  District 
of  Columbia.  We  take  this  opportunity  to  appear  before  the  commit- 

tee to  make  known  the  position  of  the  association  on  section  3  of  H.R. 
10650. 

As  you  know,  section  3  provides  for  the  deductibility  under  section 
162  of  the  Internal  Revenue  Code  of  1954  of  certain  expenses  incurred 
with  respect  to  legislative  matters,  if  in  all  other  respects  such  expenses 
qualify  as  ordinary  and  necessary  trade  or  business  expenses. 

While  we  are  mainly  concerned  in  our  statement  with  the  deduction 

of  the  lawyers'  fees  and  expenses,  we  generally  favor  the  language  con- 
tained in  il.K.  7123,  86th  Congress,  2d  session,  reported  by  the  Ways 

and  Means  Committee  of  the  House  on  July  1,  1960,  as  a  substitute 
for  the  language  now  contained  in  section  3  of  H.R.  10650.  (For 
provisions  of  H.R.  7123,  see  appendix  attached.) 

Tlie  association  shares  the  view  tliat  the  legislators'  ability  to  legis- 
late may  be  severely  hampered  by  tlie  lack  of  intelligent  ])resentation 

by  the  supporters  and  opj^onents  of  specific  legislation.  We  are  also 
concerned  tliat  f?*ee  speecli  or  tlie  free  expression  of  viev/s  may  be 
eirectively  or  arbiti-arily  limited  througli  tlie  exercise  of  the  taxing 
power.  The  pi-inciple  was  pointed  out  in  Speller  v.  Randall,  357  U.S 
513  (1958),  wherein  the  U.S.  Supreme  Court  stated: 

It  cannot  be  gainsaid  that  a  discriminatory  denial  of  a  tax  exemption  for 
engaging  in  speech  is  a  limitation  on  free  speech  *  ♦  *.  It  is  settled  that  speech 
can  be  effectively  limited  by  the  exercise  of  the  taxing  power,     Grosjean  v. 
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American  Press  Co.,  297  U.S.  233.     To  deny  un  exGinptioii  to  claluiantH  who  en- 
-jage  in  certain  form.s  of  speech  is,  in  effect,  to  penalize  them  for  such  speech. 

And,  as  Mr.  Justice  Black  phrased  it  in  liis  concurring  opinion  in 
this  case : 

•  ♦  ♦  I  am  convinced  that  this  whole  business  of  penalizing  people  because 
of  their  views  and  expressions  concerning  government  is  hopelessly  repugnant 
to  the  principles  of  freedom  upon  which  this  Nation  was  founded  and  which 
have  helped  to  make  it  the  greatest  in  the  world. 

PRESENT    LAW 

As  you  know,  the  present  Treasury  Department  regidations  deny  a 
deduction  for  efforts  to  influence  legislation,  even  when  a  clear  busi- 

ness motive  for  the  expenditui-e  has  been  demonstrated.  Specifically, 
these  regulations  provide  in  relevant  part  as  follows : 

Expenditures  for  lobbying  purposes,  for  the  promotion  or  defeat  of  legislation, 
for  i>olitical  campaign  purposes  Mncluding  the  support  of  or  opivosition  to  any 
randidate  for  public  office),  or  for  carrying  on  propaganda  (including  adver- 

tising) related  to  any  of  the  foregoing  purposes  are  not  deductil>le  from  gross 
income. 

The  revenue  statutes  themselves  have  never  contained  any  provision 
Drecluding  the  deduction  of  an  expense  because  it  is  incurred  for 

"lobbying  purposes"  or  ''for  the  ])romotio)i  or  defeat  of  legishition." 
Basically,  the  position  of  the  association  is  that  these  current  Treas- 

ury regulations  permit  a  tax  which  (1)  o])erates  as  a  burden  on  the  citi- 
zen's basic  right  of  petition,  and  (2)  discriminates  against  the  legal 

profession  in  the  ordinary  and  usual  ])r5ictice  of  law.  'J'he  association 
>tarts  out,  of  course,  with  the  basic  premise  that  lobbying  is  not  a  repre- 

hensible occupation  but  is  just  a  shorthand  word  for  what,  in  legal 
parlance,  would  be  called  advocacy.  The  association  also  accepts  the 
premise  that  lobbying  in  the  ordinary  and  accepted  sense  is  helpful 
lo  legislators  and  legislative  bodies.  It  permits  the  proponents  as 
well  as  the  opponents  as  to  any  particular  legislative  question  to  bring 
all  of  the  pertinent  facts  and  arguments  to  the  attention  of  those  who 
must  ultimately  make  a  decision  on  the  merits. 

legislation  is  the  preparation  and  enactment  of  laws;  and  the  giv- 
ing of  advice  as  to  interpretation,  scope  and  application  of  laws  is  a 

lawyer's  stock  in  trade,  not  only  in  the  area  of  Federal  legislation  but 
also  in  the  area  of  representation  before  State  and  local  government 
legislative  bodies.  The  lawyer  is  frequently  consulted  and  retained  to 
jidvise  with,  and  advance  the  cause  of  his  client.  Under  the  present 

'I'reasury  regulation,  the  expenditure  of  a  lawyer's  client,  including 
(•xi)enditures  for  the  lawyer's  own  fee  in  this  area,  may  be  disallowed, 
:is  well  as  the  expenses  incurred  by  the  lawyer  in  the  course  of  carrying 
out  his  representative  function. 

It  appears  anomalous  to  the  association  that  expenses  incurred  for 
the  appearance  of  a  lawyer  before  legislative  bodies  or  contacts  with 
individual  legislators  may  not  be  deductible  while  appearances  of  a 
hiwyer  before  executive  or  administrative  ofhcials  with  respect  to  ad- 

ministrative matters,  or  before  the  courts  with  respect  to  judicial  mat- 
ters, are  deductible  when  the  expenses  otherwise  qualify  as  trade  or 

business  expenses.  The*  association  believes  that  presentations  to  the 
legislative  branch  of  the  Government  should  not  be  discriminated 
against  in  this  respect  and  should  be  placed  on  the  same  footing  and 
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given  tHiiuil  tax  treatment  as  presentations  before  administrative  agen- 
cies and  tlie  courts.  In  this  connection,  reference  should  be  made  to  the 

fact  tliat  canon  20  of  the  "Canons  of  Professional  Ethics  of  the  Ameri- 
can Bar  Association"  recognizes  that  a  lawyer  may  render  professional 

services  before  legislative  or  other  bodies,  whether  by  individual  con- 
tact or  as  a  committee  witness. 

PREVEXTIOX   OF  UNEQUAL  TREATMENT 

This  deduction  is  necessary  to  prevent  unequal  treatment.  At  pres- 
ent, the  largest  lobbyist  is  the  Government  itself,  at  all  levels.  If  the 

Government  using  taxpayei*s'  money  advocates  legislative  changes 
harmful  to  a  particular  business,  equity  requires  that  business  funds 
which  are  used  in  advocating  an  opposing  position  be  deductible,  or 
otherwise  the  departments  are  given  an  unfair  advantage  over  the 
citizen. 

PRESERVATION   OF  BUSINESS 

It  may  be  extremely  important  to  the  preservation  of  a  business  that 
presentation  of  its  position  be  made  before  the  Congress,  or  that  in- 

dividual Members  or  their  staffs  be  contacted.  For  example,  probably 
in  June  of  this  year  this  committee  will  consider  the  sugar  bill  with  its 

quota  provisions.  These  quota  provisions  may  all'ect  the  very  exist- ence of  certain  domestic  enterprises  (both  beet  sugar  and  sugarcane 
producers)  and  yet,  under  the  present  law,  the  presentation  of  a  lawyer 

before  the  committee,  or  a  Member,  or  the  stall'  of  either,  on  a  matter involving  the  life  of  the  business  will  not  be  deductible.  Presentations 
made  on  the  same  matter  before  the  U.S.  Department  of  Agriculture 
would  be  deductible  under  present  law. 

To  the  association,  this  distinction  in  the  present  law  seems  com- 
pletely insupportable. 

To  take  the  example  one  step  further,  imder  present  law,  a  sugar 

producer  could  deduct  a  lawyer's  fee  for  an  appearance  in  court  to  re- 
sist a  $100  action  arising  in  contract,  the  loss  of  which  would  not 

materially  alfect  its  business.  And  yet,  as  stated,  the  same  producer 
could  not  deduct  the  cost  of  the  apearance  of  a  lawyer  before  this 
committee  to  protect  its  sugar  quota  which  might  alTect  the  very  sur- 

vival of  the  business  itself. 
Our  position  is  consistent  with  the  position  that  the  U.S.  Treasury 

Department  took  in  a  letter  dated  February  26,  1960,  which  stated  in 
part  as  follows : 

With  the  growing  impact  of  government  at  all  levels  upon  individuals  and  upon 
all  segments  of  our  society,  businessmen  and  organizations  representing  tlieir 
interests,  farm  groups,  labor  organizations,  and  the  like  have  often  found  it 
necessary  to  make  large  expenditures  for  the  purpose  of  influencing  legislation. 
The  proper  treatment  of  such  expenditures  is  important  to  the  equity  and  fairness 
of  the  income  tax.  Their  tax  treatment  in  turn  is  relevant  to  so\nul  governmental 
policy  in  a  modern  democracy. 

■K  >«  *  Id  *  )|<  >l< 

The  proposed  legislation  and  the  broader  question  to  which  it  is  addressed 
merit  consideration  by  your  committee.  Existing  law  as  developed  has  frozen 
concepts  relating  to  expenditures  in  the  area  of  legislative  process  which  are 
quite  distinct  from  generally  accepted  attitudes  in  regard  to  expenditures  related 
to  fields  of  administrative  and  judicial  processes.  It  appears  to  many  anomalous 
tliat  no  expenditures  involving  legislation,  without  regard  to  their  character. 
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are  deductible,  while  similar  activities  before  administrative  and  judicial  bodies 
nre  clearly  deductible  if  they  otherwise  constitute  ordinary  and  necessjiry  l)usi- 
ness  expenses. 

Reference  should  be  made  to  the  contrast  between  the  status  of 

honest  and  legitimate  expenditures  incurred  in  the  exercising  of  con- 
stitutional rights  with  the  treatment  accorded  persons  engaged  in  ad- 

mittedly illegal  activities. 
This  contrast  was  emphasized  by  the  Supreme  Court  decision  in 

C ommissioTier  v.  Sullivan,,  356  U.S.  27  (1958),  involving  expenditures 
for  wages  ajid  rent  incurred  in  connection  with  a  Chicago  gambling 
enterprise  found  to  be  illegal  under  Illinois  law,  and  as  to  which  tlie 
acts  performed  by  employees  as  well  as  payment  of  rent  were  also 
illegal  under  that  law.  The  Supreme  Court  held  their  expenses  to  be 
deductible. 

It  is  a  strange  anomaly,  indeed,  when  our  tax  law  denies  to  a  business 
concern  a  tax  deduction  for  legitimate  expejises  incurred  in  making 
known  its  views — to  Congress  or  the  public — on  issues  of  vital  concern 
to  it,  while  a  person  conducting  an  admittedly  illegal  enterprise  and 
whose  employees  are  likewise  violating  tlie  law,  is  entitled  to  a  deduc- 

tion for  unlawful  expenditures. 

UNIFORM  ENFORCEMENT   I3IP0SSIBLE 

In  addition  to  these  policy  considerations,  there  are  other  reasons 
wiry  the  association  supports  section  3  of  H.R.  10650. 

in  the  first  place,  the  prohibitions  of  the  Treasury  regulations  have 

never  been  uniformly  enforced.  "Lobbying"  expenses  have  been  al- 
lowed by  iYi^  Internal  Revenue  Service  in  many  instances,  whereas  in 

the  same  circumstances  as  to  tlie  other  taxpayers  such  expenses  have 
been  disallowed.  This  result  may  be  inherent  in  the  problem,  and 
uniform  enforcement  in  this  area  may  be  impossible.  As  stated  by  the 
report  of  the  House  Ways  and  ]\Ieans  Committee  on  this  provision,  the 
(lilliculty  in  part  stems  from  the  difliculty  m  segregating  and  isolating 
expenses  relating  to  legislative  matters.  To  segregate  such  expenses 
constitutes  a  most  difRcult  problem  of  allocation. 

The  problems  of  uniform  enforcement  have  also  been  made  diflicult 
by  the  inability  of  the  Service  through  47  years  (the  first  Treasury 

regulation  was  issued  in  1915  ̂ )  to  define  ''lobbying."  In  an  audit 
today,  after  47  years  of  the  Ti-easury  position,  we  don't  know  what  the 
Department  considers  to  be  properly  classified  as  lobbying.  We  can 
argue  with  the  examining  revenue  agent  for  months  over  a  single 
])n)blem  because  he  has  been  su])])lied  no  firm  dividing  lines. 

As  stated  by  the  Treasury  Department : 
Tt  is  only  renlistic  to  recognize  tlint  many  of  the  expenditures  in  tliese  areas 

which  have  passed  the  permissible  borderline  under  the  existintr  roKulntions  h:ive 
doubtless  escaped  detection  in  the  audit  of  tax  returns.  Unless  the  Internal 
Kevenue  Service  were  to  devote  dispi-oportinmite  iniiniiower  from  its  l»asic  collec- 

tion function  to  polieinj^  this  diflicult  and  controversial  area,  it  would  seem  that 
uniform  enforcement  wonld  be  an  unattainable  goal.  If  there  were  to  be  a  modi- 

fication or  relaxation  of  the  existing  rules,  therefore,  it  would  appear  to  be  u  de- 
sirable objective  that  it  should  help  reduce  rather  than  aggravate  the  practical 

jidininistrative  problem^  which  are  inherent  in  this  area,  and  at  the  same  time 
rerluce  to  a  mininunn  whatever  inequalities  among  some  taxpayers  result  from 
nnavoidable  imperfections  in  the  administration  of  the  law. 

>  T.D.  21.?7.  17  Trens.  Dec,  lut.  Rev.,  pp.  48,  57-5R. 



1980 

19C4  REVENUE    ACT    OF    1962 

Consider  the  case,  for  example,  where  a  dient  requests  a  ]e<ral  opin- 
ion on  (lie  applicability  of  the  Tariff  Act  to  a  certain  set  of  facts. 

Later  the  client,  openly  relying  on  the  opinion,  becomes  interested  in 
and  expresses  himself  pro  or  con  as  to  an  amendment  of  the  escape 
clause  provision.  Is  tlie  law  firm  lobbying  nunc  pro  tunc,  or  would 
its  expenses  be  disallowed  ?  Or  suppose  the  law  firm  knew  at  the  out- 

set that  the  opinion  was  to  be  used  as  the  basis  for  a  decision  as  to 
whether  or  not  an  amendment  of  the  escape  clause  should  be  sought. 
Would  it  then  be  lobbying?  Or  suppose  further  that  the  law  firm  is 
hired  to  prepare  statements,  letters,  briefs,  etc.,  which  the  client  ex- 
pexits  to  use  in  supporting  or  opposing  the  proposed  amendment. 
Quit<3  aside  from  whether  use  of  this  material  might  be  "carrying  on 
propaganda,"  is  the  preparation  of  it  a  lobbying  activity? 

Oi-  suj^pose  the  client  is  invited  to  testify,  for  example,  on  small  busi- 
ness and  defense  subcontractors  and  turns  to  his  law  firm  to  prepai-e 

and  present  the  testimony.  Is  the  law  firm  lobbying  ?  Or  suppose  the 
client  is  invited  or  subpenaed  to  testify  in  a  conflict-of-interest  investi- 

gation and  hires  the  law  firm  to  advise  him  as  to  his  rights  in  connec- 
tion with,  answering  questions  which  he  may  be  asked,  is  th.e  law  firm 

lobbying?  The  "ergo"  of  these  suppositions  might  then  logically  he: 
Is  not  tiie  law  firm  also  lobbying  when  the  client  is  cited  for  contempt 
and  the  law  firm  defends  him  in  court? 

"When  does  the  practice  of  law  stop  and  lobbying  begin  ?  The  pres- ent Treasury  regulation  applies  to  the  practice  of  law  whenever  the 

lawyer's  work  product  is  used  to  aid  in  the  promotion  or  defeat  of 
legislation  or  in  connection  with  any  legislative  function.  And  if  the 
latter  is  the  intent  and  purpose  of  the  present  regulation,  does  it  make 
any  difference  if  the  lawyers  work  product  is  given  to  the  client  witli- 
out  any  knowledge  that  it  will  or  might  be  used  for  lobbying  purposes? 

The  difficulty  of  drawing  proper  lines  of  demarcation  does  not  deter 
a  lawyer.  But  it  has  prevented  the  Service  for  47  years  from  uni- 

formly enforcing  the  law  and  giving  equal  treatment  to  taxpayers. 

DEDUCTIBILITY  UNDER  OTHER  TAX  SYSTEMS 

In  the  English  case  of  Tate  and  LyJe,  Ltd.  ((1953)  2  All  E.T^. 
102  (C.A.)),  expenditures  bv  a  sugar  company  to  defeat  proposed 
nationalization  were  held  deductible.  This  represents  the  rule  in 
Enrrland  where  expenses  in  connection  with  legislative  matters  are 
deductible  if  (hey  constitute  ordinary  or  necessary  expenses. 

CONCLUSION 

In  conclusion,  it  is  clear  that  lobbyinc:  and  other  activities  seekinjr 
to  promote  or  defeat  legislation  on  the  Federal,  State  and  local  levels 
have  become  ordinary,  necessary,  and  governmentally  encouraged 
naodes  of  representation.  This  factor,  together  with  the  Commis- 

sioner's  inability  to  administer  the  present  law  upon  a  uniform  basis, 
makes  this  provision  a  proper  one  to  be  added  to  the  Internal  Revenue 
Code  of  1954. 
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(The  appendix  referred  to  follows:) 

Appendix 

H.R.  7123 

(As  reported  by  Committee  on  Ways  and  Means,  July  1,  1960) 

"That  section  162  of  the  Internal  Revenue  Code  of  1954  (relating  to  trade  or 
business  expenses)  is  amended  by  redesignating  subsection  (d)  as  subsection 
(e),  and  by  inserting  after  subsection  (c)  the  following  new  subsection: 

"'(d)   Certain  expenses  to  influence  action  with  respect  to  legislative 
PROPOSALS,  etc.   

'"(1)  General  rule. — No  expense  which  otherwise  qualifies  as  a  deduc- 
tion under  subsection  (a)  (including,  but  not  limited  to,  dues  and  other 

amounts  paid  to  any  organization)  shall  be  disallowed  as  a  deduction  merely 
because  paid  or  incurred  to  support  or  oppose  or  otherwise  influence  action 
by  the  Congress  or  by  any  legislative  body  of  a  State,  a  possession  of  the 
United  States,  the  District  of  Columbia,  or  any  political  subdivision  of  the 
foregoing,  with  respect  to  any  legislative  or  constitutional  proposal,  or  to 
support  or  oppose  or  otherwise  influetice  action  of  the  voters  with  respect 
to  any  legislative  or  constitutional  proposal  submitted  or  proposed  to  be 
submitted  to  the  voters  by  initiative,  referendum,  or  similar  proceeding. 

"'(2)  Exception. — The  provisions  of  paragraph  (1)  shall  not  be  con- 
strued as  allowing  the  deduction  of  any  amount  paid  or  incurred  (whether 

by  way  of  contribution,  gift,  or  otherwise)  for  participation  or  interven- 
tion in  any  i)olitical  campaign  on  behalf  of,  or  in  opposition  to,  any  candidate 

for  public  office.'  " 

The  Chairman.  Tliank  you  very  much. 
Any  questions? 
Senator  Douglas.  I  have  here  the  Internal  Revenue  Code,  and  I 

ain  readinc^  from  section  501(c),  which  lays  down  the  criteria  for 
orp^anizations  which  are  exempt. from  taxation.     It  says: 
Organizations  for  religious,  charitable,  scientific,  or  other  literary  or  educa- 

tional purposes  are  exempt,  provided  that  no  substantial  part  of  the  activities 
it  is  carrying  on  is  propaganda  or  otherwise  attempting  to  influence  legislation. 

As  I  understand  it,  the  courts  have  lield  that  the  Lea^rne  of  Women 
Voters,  which  does  advocate  lep^ishation,  is  tlierefore  denied  tlie  oppor- 

tunity of  being  tax  exempt,  and  that  as  a  consequence  of  this  ruling, 
contributions  to  the  League  of  Women  Voters  are  not  tax  exempt. 

And  I  believe  the  General  Federation  of  Women's  Clubs  is  tax  exempt, 
hut  this  is  because  it  does  not  carry  substantial  activities  in  connection 
with  influencing  legislation. 
Xow,  you  are  arguing  that  a  sugar  producer  should  be  permitted  to 

deduct  lobbying  expenses  so  that  the  present  2-pcrcent  difTerential 
:d)ove  the  world  price,  which  domestic  and  foreign  sugar  producers 
now  enjoy,  could  be  deductible,  and  a  previous  gentleman  argued 
that  newspaper  advertising  to  preserve  this  2-porcent  difTerential 
should  bo  deductible.  But  if  the  League  of  Wotnen  Voters  were  to 

fry  to  lobby  against  it  or  if  the  General  Federation  of  Women's 
Ciubs  were  to  try  to  lobby  against  this  proposal,  they  wotild  lose 
their  tax-exempt  status. 
What  I  am  asking  is,  and  the  general  question  I  would  like  to  pose, 

is  I  his:  With  the  exemptions  in  the  bill  as  it  comes  to  us  from  the 

Ifoi'se,  and  still  more  to  broaden  these  exemptions  as  proposed  by 
iiKiny  others,  are  you- not  giving  a  privilege  to  the  direct  producing 
ifi forests  of  the  country  which  is  not  accorded  to  the  consuming  in- 

terests of  the  country,  since  the  consuming  interest  is  diffused  and  the 
peneral  citizenship  interest  of  the  country  is  diffused,  and  are  you 



1982 

2955  *  REVENUE    ACT    OF    1962 

therefore  not  arming  the  comparatively  strong  bodies,  while  con- 

tinuing to  disarm  the  weaker  bodies? 
Mr.  Webster.  Senator,  I  think  the  answer  to  that  is  contained  in 

the  distinction  that  the  Internal  Revenue  Code  makes,  itself.  Section 

501(c)  (3),  which  you  read  from  on  charitable  and  educational— the 
section  we  are  talking  about  here  is  section  162  which  has  to  do  witli 

ordinary  and  necessary  business  expenses.^ 
Senator  Douglas.  I  understand,  but  it  is  not  regarded  as  part  of 

tlie  business  of  an  organization  to  defend  the  public  interest. 
Mr.  AVebster.  But  their  income  is  not   
Senator  Douglas.  But  individual  contributions  to  these  organiza- 

tions cannot  be  tax  deductible. 

Mr.  AVebster.  That  is  exactly  right,  because  there  is  no  income  in- 
volved as  far  as  tliose  organizations  are  concerned. 

Senator  Douglas.  In  other  words,  only  if  income  is  involved  can 
an  expenditure  for  lobbying  be  tax  deductible.  The  expenditure  of 
money  to  protect  the  general  interest,  or  the  consuming  interest,  whicli 

in  a  particular  case  ail'ects  a  consumer  only  to  a  moderate  degree,  that is  not  tax  deductible? 

Mr.  Webster.  Senator,  that  is  true  of  a  trip  to  Chicago.  If  I  want 
to  go  to  Cliicago  on  personal  business,  it  cannot  be  deducted.  But  if 
I  go  to  Chicago  on  behalf  of  a  client,  it  can  be  deducted. 

Senator  Douglas.  I  want  to  say  you  are  giving  a  veTy  one-sided 
interpretation  of  what  the  law  should  be.    Take  these  very  importaiu 
matters  of  legislation,  these  tax  measures.    Wliat  you  are  saying  is 
that  the  appearance  of  lawyei^  in  connection  with  this  legislation 
^should  be  tax  deductible,  and  newspaper  advertising,  to  get  added 
loopholes,  for  example,  should  be  tax  deductible.     But  if  a  person  in 
pursuit  of  the  general  interest  wants  to  tighten  the  loopholes,  he  can- 

not deduct  his  expense.    As  I  say,  what  I  think  this  does  is  to  f urtlier 

strengthen  the  groups  which  have  special  interests  and  weaken  those 
which  have  general  mterest. 

One  of  the  great  weaknesses  in  political  democracy,  as  I  see  it,  is 
^  tliis  disparity  in  power.   This  would  further  accentuate  it. 

Mr.  Webster.  Well,  this  is  an  income  tax  and  that  is  what  is  taxed. 
Senator  Douglas.  I  understand.    But  you  would  lose  the  income  tax 

to  still  further  strengthen  the  special  interests  that  would  want  to 
have  the  laws  fashioned  in  their  image. 

Does  not  that  strike  you  as  unfair'^ 
Mr.  Wei^ster.  No,  sir.  because  I  do  not  think  that  is  the  result  here. 

If  1  want  to  spoiisor  a  law  because  I  have  a  personal  interest  in  it,  I 
cannot  deduct  those  expenses  as  a  citizen.  But  if  I  have  a  business 
which  is  about  to  lose  its  quota  to  produce  sugar,  I  should  be  entitled 
to  deduct  those  expenses,  because  otherwise,  I  should  be  out  of  business. 

Senator  Douglas.  You  would  be  justified,  then,  in  deducting  an  ad- 
vertising campaign  in  the  New  York  Times,  the  Washington  Post, 

tlio  Denver  Post,  the  Deseret  News,  the  Chicago  Tribune,  the  Louis- 
ville Courier-Journal^  and  so  forth? 

Mr.  Webster.  Section  3  does  not  go  that  far,  because  as  you  laiow, 
it  does  not  have  advertising  expenses  in  it. 

Senator  Douglas.  No,  but  I  mean  the  proposal  that  the  representa- 
tive of  the  ANPA   

Mr.  Webster.  This  section  does  not  go  that  far.     Advertising  is  a 
more  difficult  area  to  control.  . 
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Senjitor  Douglas.  Suppose  it  is  said  to  be  a  necessary  lobbying  ex- 
pense to  give  a  cocktail  partv  at  the  Mayflower  Hotel  and  invite  Sen- 

ators and  Congressmen  to  lubricate  the  legislation.  Do  you  think  that 
should  be  deducted  ? 

]\Ir.  Webster.  Senator,  we  have  discussed  that  very  carefully  in  our 
group  in  the  association,  and  I  think  you  will  find  in  the  committee 

report — that  entertainment  expenses  go  back  over  to  the  entertainment 
provisions  of  the  bill. 

Senator  Douglas.  Well,  the  entertainment  provisions  of  the  bill  are 
quite  weak.  Could  not  they  be  held  to  be  necessary  and  proper,  the 
inevitable  concomitant  being  to  try  to  get  favorable  action  ? 

Mr.  Webster.  It  could  be,  but  tlie  way  I  understand  the  bill,  when 
you  get  into  entertainment,  you  would  leave  the  lobbying  provisions 
entirely  and  the  entertainment  provisions  would  be  applicable. 

Senator  Douglas.  What  do  you  understand  those  provisions  to  be? 
Mr.  Webster.  The  entertainment   provisions? 
Senator  Douglas.  Yes. 

Mr.  Webster.  They  are  very  involved  and  detailed,  as  you  know. 
Seantor  Douglas.  There  is  no  limit  as  of  today,  is  there? 
Mr.  Webster.  No,  there  is  not. 
Senator  Douglas.  So  a  cocktail  party  could  be  held  to  be  a  very 

legitimate  business  interest? 
Mr.  Webster.  Under  the  entertainment  provisions  of  the  bill. 

Senator  Douglas.  Now,  nightclub  bills,  they  might  be  tax  deducti- 
ble, might  they  not?     Dinners  in  night  clubs? 

Mr.  Webster.  As  the  present  bill  as  it  came  from  the  House  ? 
Senator  Douglas.  Yes,  so  that  the  lobbyists  could  invite  highly 

priced  Senators  and  Congressmen  to  go  to  the  Casino  Royal.  Is  that 
true?  Or  perhaps  some  of  the  Egyptian  night  clubs  which  have 
sprung  up  like  mushrooms,  I  am  told,  m  the  city. 

]\Ir.  Webster.  But,  as  you  recall,  in  the  language  of  the  committee 
report,  it  has  to  be  a  place  that  is  conducive  to  business  discussions.  . 

Senator  Dougl.\s.  But  these  are  conducive  to  business.  You  might 
get  votes  very  well  in  a  night  club,  perhaps  more  effectively  than  in 

C'hild's  Restaurant.  And  you  might  have  tickets  to  the  theater,  is 
that  not  true?  Is  that  not  a  good  way  to  make  friends  and  influence 

people? >rr.  Webster.  That  is  true. 

Senator  Douglas.  Do  you  not  think  there  are  real  dangers  here 
that  should  be  guarded  against?  Do  you  not  want  to  protect  the  vir- 

tue of  your  Senators  and  Congressmen,  as  well  as  the  virtue  of  the 
hiwyers  so  that  they  can  practice  law  and  not  be  panderers? 

>ir.  Webster.  I  think  the  Senators  can  take  care  of  tliemselves. 

Senator  Douglas.  But  not  the  lawyers. 
Mr.  Webster.  The  lawyers  can  take  care  of  themselves,  also.  .  I 

might  i)oint  out,  that  most  of  these  expenses  are  being  deducted  to- 
dav,  as  I  am  sure  the  Congress  is  well  aware  of. 

JSenator  Douglas.  Unfortunately;  unfortunately. 
yir.  AVebster.  I  do  not  know  how  you  are  going  to  get  at  this  unless 

you  have  some  kind  of  a  reasonable  restriction.  That  is  what  we 
want,  a  reasonable  restriction. 
Senator  Douglas.  AVhat  about  $32  a  day  for  room  and  board? 

AVould  that  not  be  a  reasonable  restriction  ?  That  is  twice  what  a  Gov- 
ernment official  is  allowed. 
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:\rr.  AVerstet^.  Til  at  depends  on  where  you  <^o.  I  think  in  New 

York%  tliat  mio-]it  not  be  enons^h.  I  think  in  Atlanta  or  Peoria,  that 
mi^rht  be  too  much.  .  . 

Senator  Douot.as.  Well,  you  have  opened  up  a  very  interesting  line 

of  tlion^ht,  but  I  think  as*^a  citizen,  you  want  to  be  careful  how  far vou  fi^o. 
The  CiTAiK^NCAN.  Thank  you  very  much,  Mr.  Webster. 

Tlie  next  witness  is  Mr.  Louis  A.'  Kohn,  the  Committee  for  Modern Courts. 
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Tlie  CHATR:^[AN.  The  next  witness  is  ]\Ir.  John  J.  Kyan,  of  the  Ad- 
vertising Federation  of  iVmerica. 

STATEMENT  OF  JOHN  J.  KYAN,   ADVERTISING  FEDERATION  OF 
AMERICA 

Mr.  Kyan.  Mr.  Chairman  and  gentlemen,  my  name  is  John  Ryan 
and  I  am  general  counsel  for  the  Advertising  Federation  of  America. 
This  is  an  organization  whose  membership  centers  around  138  ad- 

vertising clubs  located  in  leading  cities  from  the  Atlantic  sea])oard 

as  far  west  as  Denver,  with  20  national  associations  of  advertisei-s, 
media,  and  advertising  agencies  represented  on  our  board  of  directors. 
We  have  nearly  1,000  individual  corporation  members  which  are 

also  representative  of  advertisers,  agencies,  and  media. 
Ill  addition  to  all  this,  the  Advertising  Federation  of  America 

maintains  close  liaison  with  the  Advertising  Association  of  the  West, 
:m  organization  of  44  advertising  clubs  operating  in  the  area  between 

t!ie  A\'est  coast  and  Denver. 
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The  Advertising  Federation  of  Americti  is  not  a  trade  association; 
it  represents  too  many  divergent  interests  to  be  that.  But  it  is  the 
organization  whicli  has  carried  on  the  fight  for  truth  in  advertising 
for  over  a  half  a  century,  which  was  the  No.  1  sponsor  of  the  Federal 
Trade  Commission  back  in  1913,  and  was  the  father  of  the  better 
business  bureaus  in  this  country  a  few  years  later.  We  have  played 

a  role  of  l)ot]i  critic  and  defender  of  this'industry  which  is  the  catalyst tliat  has  triggered  the  union  of  American  mass  production  and  mass 
consumption  to  produce  the  greatest  economy  the  world  has  ever 
known. 

I  should  like  to  address  myself  to  one  and  only  one  aspect  of  the 
bill  before  us;  that  is,  its  flat  prohibition  against  the  deduction  of 
expenses  lawfully  incurred  in  publicly  supporting  or  opposing  or 
otherwise  commenting  to  the  general  public  on  legislative  matters  or 
referendums  even  wJiere  it  can  be  clearly  demonstrated  that  such 
expenditures  are  an  ordinary  and  necessary  expense  of  a  business. 

The  famous  Cam/m/irano  case  is  the  very  prototype  of  the  problem 
which  this  legislation  fails  to  correct.  In  that  case,  you  will  remember, 
a  beer  distributor  in  the  State  of  Washington  made  a  contribution  to 
a  fund  to  defeat  a  statewide  referendum  that  would  have  made  beer 
distribution  in  Washington  a  State  monopoly. 

He  deducted  this  expenditure  as  a  business  expense  on  the  theory 
that  if  the  referendum  had  prevailed,  he  would  have  been  put  out  of 
business.  Although  the  Supreme  Court  of  the  United  States  found 

that  the  amounts  expended  were  "ordinary  and  necessary,"  in  fact, 
essential  to  the  very  survival  of  the  taxpayer's  business,  and  that  they 

otherwise  met  all  the  requirements  for  deductibility  as  a  business  ex^- pense,  it  held  that  the  regulation  of  the  Internal  Revenue  Service 
which  prohibited  the  deduction  of  such  an  expense  was  valid  and 
\mtil  legislation  was  introduced  which  would  countermand  that  regu- 

lation, it  went  along  with  the  regulation. 
Since  that  time,  approximately  20  Members  of  the  National  legis- 

lature have  introduced  bills  to  correct  this  clearly  inequitable  situa- 
tion and  no  less  a  y:)ersonage  than  the  Honorable  Hale  Boggs  of  Louisi- 
ana has  introduced  sucli  legislation  for  the  past  two  sessions.  In 

19G0,  the  House  Ways  and  Means  Committee,  by  unanimous  vote, 
approved  the  l^oggs  bill  but  unfortunately  the  session  ended  before 
the  bill  could  be  called  up  for  a  vote. 

The  report  of  the  House  Ways  and  Means'  Committee,  which  was 
prepared  after  a  public  hearing  on  the  subject  and  a  great  deal  of 
study  and  rescarcli  into  the  history  and  the  complications  involved, 
set  forth  the  reasons  why  the  committee  recommended  this  amendment 
to  the  tax  law. 

Xo  small  part  of  the  report  is  devoted  to  a  consideration  of  the 
difficulties  involved  in  the  fair  administration  of  the  existing  law. 
On  page  3  the  report  says : 
The  administrative  problems  of  a  rule  disallowing  deduction  for  expenses 

incurred  to  Influence  legislation  are  such  as  to  make  very  difficult  administra- 
tion on  a  uniform  and  nondiscriminatory  basis. 
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As  autJiority  for  this  conclusion,  tlie  committee  cites  a  letter  re- 
ceived by  it  from  the  Treasury  Department  dated  February  26,  lOGO, 

which  reads  in  part  as  follows : 
Present  law,  particularly  as  it  relates  to  the  dues  paid  to  trade  associations, 

institutional  advertising,  and  the  grassroots  type  of  lobbying  expenditure,  is 
difficult  for  the  Internal  Revenue  Service  to  administer  ♦  *  *. 

L'jiless  the  internal  Revenue  Service  were  to  devote  disproportionate  ninn- 
power  from  its  basic  collection  function  to  policing  this  difficult  and  controversial 
area,  it  would  seem  that  uniform  enforcement  would  be  an  unattaiiuihle  goal. 

In  summing  up,  the  report  had  this  to  say : 
It  seemed  to  your  committee  that  if  an  expenditure  is  ordinary  and  necessary 

to  the  conduct  of  u  taxi)ayer's  trade  or  business  and  is  lawful,  it  is  unfair  for 
the  deduction  to  be  disallowed  just  because  the  expense  is  incurre<l  to  intluenie 
legislation. 

This  seems  to  be  about  as  fair  a  test  for  allowable  deductions  as 
could  be  devised  and  it  is  submitted  that  it  is  the  only  valid  test  that 
should  be  employed  in  determining  whether  an  expenditure  is  or 
should  be  a  deductible  expense  of  a  business. 

Suppose  the  tax  regulation  read,  "All  ordinary  and  necessary  ex- 
penses of  a  business  may  be  deducted  except  moneys  expended  for  pay- 

ment of  rent."  I  am  sure  no  one  would  attempt  to  justify  such  a  law 
and  yet  the  bill  before  us  employs  just  as  arbitrary  a  test.  The  point 
is  that  if  it  would  be  unfair  to  prohibit  a  taxpayer  from  deducting 
money  spent  to  protect  his  business  from  the  weather,  it  is  just  as  un- 

fair to  prohibit  him  from  deducting  money  spent  to  protect  his  busi- 
ness from  legislative  dangers. 

Commenting  to  the  House  committee  on  the  test  that  should  be  em- 
ployed to  determine  deductibility,  the  Department  of  Commerce  made 

the  following  statement  to  the  House  Ways  and  Means  Committee  : 
It  is  our  view  that  lawful  expenditures  by  business  enterprise  to  support  or 

oppose  legislation  at  all  levels  of  government,  when  involving  the  interests  of 
tlioir  particular  businesses,  should  be  deductible  as  ordinary  and  necessary  ex- 
l»onses  *  *  *. 
We  feel  that  the  sound  policy  would  be  to  permit  full  deduction  for  all  law- 
ful expenditures  that  are  related  to  the  business  of  the  taxpayer. 

The  time-honored  test  of  deductibility  has  always  been,  "Is  the  ex- 
pense ordinary  and  necessary  in  the  business  of  the  taxpayer?"  And 

it  needs  no  savant  of  the  law  to  inform  us  that  when  an  expenditure  is 
made  to  prevent  legislation  that  threatens  economic  life  or  the  very 
existence  of  a  taxpayer,  it  is,  in  fact,  an  ordinary  and  necessary  ex- 
pense. 
We  were  very  hopeful  that  the  omnibus  bill  would  contain  a  pro- 

vision adopting  this  sound  standard,  but  unfortunately  it  does  not. 
We  are  informed  that  there  w^ere  many  Members  of  the  House  who 
wished  to  amend  this  section  of  the  bill  on  the  floor  but  were  unable 

to  do  so  because  the  House  was  operating  under  a  "closed  rule"  and 
tlie  Representatives  could  only  vote  for  or  against  the  bill  as  a  whole. 
But  we  would  like  you  gentlemen  to  know  that  we  feel  very  strongly 
tliat  there  are  principles  involved  in  this  measure  which  far  transcend 
tlie  amount  of  money  involved  and  we  are  hopeful  that  this  commit- 

tee will  amend  this  bill  to  insure  the  basic  rights  of  citizens  shall  not 
be  violated. 
The  basic  rights  I  refer  to,  of  course,  are  the  constitutional  rights  of 

freedom  of  speech  and  the  right  of  petition. 
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When  the  Foundin*}^  Fathers  spoke  of  the  right  of  freedom  of 
speech,  they  Avere  coiicen\ed  mostly  with  tlie  right  of  a  citizen  to  stand 
lip  in  the  Town  Square  and  speak  his  mind  to  every  citizen  in  the 
community,  for  generally  by  doing  that  he  could  reach  every  citizen 
in  tlie  community.  Basically  what  he  was  guaranteed  by  the  Con- 

stitution was  the  right  to  use  tlie  most  eilective  means  available  to 
get  across  liis  message  and,  in  doing  so,  he  was  free  to  attack  his 

Govei'nment's  policies,  laws  and  leaders  with  impunity  and  immunity. 
Today  both  tlie  electorate  and  the  elected  have  become  so  large  and 

so  dilTuse  that  such  limited  personal  appeals  would  have  small  impact. 

Today  only  by  employing  the  most  far-reaching  media,  can  tlie 

citizen's  rights  be  expounded  adequately  and  brought  to  the  attention 
of  even  a  limited  segment  of  this  great  Nation  of  oui-^.  To  deny  the 
citizens  that  rig]\t  to  employ  the  public  ])ress,  radio,  and  television  to 
express  his  grievance  to  his  fellow  countrymen,  except  at  prohibitive 
cost,  is  to  deny  him  both  the  right  of  freedoni  of  speech  and  the  right 
to  petition  effectivelv  for  a  redress  of  grievances. 

And  wlien  you  te"ll  a  corporate  person  whose  income  tax  rate  is  52 
percent  of  net  earnings  that  he  may  not  deduct  the  cost  of  such  ex- 

pression except  out  of  whatever  profits  are  left  after  the  payment  of 

taxes,  you  are  imposing  a  feai-ful  price  on  the  exercise  of  these  free- 
doms. 

Freedom  of  the  press  can  be  attacked  in  two  ways  :•  either  by  out- 
right censorship,  or  by  the  more  devious  method  of  taxation. 

Of  the  two,  the  latter  is  unquestionably  the  greater  danger  because 
it  is  more  difHcult  to  recognize  for  what  it  is.  The  present  Internal 
Revenue  Service  regulation  which  will  become  law  by  the  passage  of 
the  bill  before  us  is  an  example  of  this  type  of  censorship  by  taxation. 

The  proponents  of  this  legislation  would  disarm  us  by  arguing  that 
no  direct  tax  is  1)eing  levied  here,  that  all  this  bill  does  is  to  disallow 
institutional  advertising  as  a  business  expense. 

This  mav  not  be  absolute  censorsliip  but  il  takes  no  mathematician 

to  realize  tliat  it  is  more  than  50  percent  censoi*slup.  And  it  may  not 
be  direct  taxation  in  the  accepted  sense,  but  it  is  painfully  evident  that 
the  taxpayer  who  tells  the  public  that  he  can  produce  a  better  and 
cheaper  product  than  his  rival,  the  U.S.  Government,  is  going  to  have 
a  much  bigger  tax  to  pay  at  the  end  of  the  year  if  that  rival  happeii> 
to  be  the  U.S.  Government  instead  of  the  XYZ  Corp.  down  the  block. 

Let  us  bear  in  mind  that  the  first  amendment  does  not  guarantee  that 

the  citizen  sliall  have  the  right  to  say  one-half  of  what  is  on  his  mind 
without  fear  or  favor.  Freedom  of  speech  is  an  absolute  guarantee  of 
the  Constitution,  There  are  no  degrees  of  freedom  of  speech  spoken 

of  in  the  Constitution.  You  either  have  it  or  you  don't  have  it. 
Under  this  bill  we  will  have  it  at  a  price  and,  if  only  those  who  can 

afford  it  can  enjov  it,  then  we  as  a  nation  haven't  got  it  at  all. 
Hard  cases  malce  hard  laws,  we  are  told.  And  pei-liaps  hard  times 

make  for  hard  taxes.  But,  however  great  the  need  for  tax  money,  it 
should  never  be  procured  at  the  cost  of  the  sacrifice  of  tlie  liberties 
of  any  of  our  citizens. 

The  Chairman.  Thanlv  you  verj'  much,  Mr.  Ryan. 
Any  questions? 
Senator  Bennett.  No  questions. 
The  Chairman.  Thank  vou,  sir. 
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(Mr.  Ryan's  prepared  statement  follows :) 
Statement  by  Hon.  John  J.  Ryan,  General  Counsel  foh  the  Advlrtisinu 

Federation  of  A^ierica 

My  name  is  John  J.  Ryan  and  I  am  general  counsel  for  the  Advertising  Federa- 
tion of  America.  I  am  appearing  here  as  the  representative  of  an  orgunizutiou 

whose  membership  centers  around  138  advertising  clubs  located  in  ieuUiug  cities 
from  the  Atlantic  seaboard  as  far  west  as  Denver,  with  20  national  associations 
of  advertisers,  media  and  advertising  agencies  represented  on  our  board  of 
directors,  and  nearly  1,000  individual  corporation  members  which  are  also  rep- 

resentative of  advertisers,  agencies,  and  media.  Thus  we  combine  under  one  roof 
all  facets  and  phases  of  advertising — the  advertiser,  the  agency,  aud  media, 
lu  addition  to  all  this,  AFA  maintains  close  liaison  with  the  Advertising  Asso- 

ciation of  the  West,  an  organization  of  44  advertising  clubs  operating  in  the  area 
between  the  west  coast  and  Denver. 
AFA  is  not  a  trade  association;  it  represents  too  many  divergent  interests 

to  be  that.  But  it  is  the  organization  which  has  carried  the  fight  for  truth  in 
advertising  for  over  half  a  century,  which  was  the  No.  1  sponsor  of  the  Federal 
Trade  Commission  back  in  1913  and  was  the  father  of  the  better  business  bureaus 
in  this  country  a  few  years  later.  So  we  have  been  both  critic  and  defender 
of  this  industry  which  is  the  catalyst  that  has  triggered  the  union  of  American 
mass  production  and  mass  consumption  to  produce  the  greatest  economy  the 
world  has  ever  known. 

I  should  like  to  address  myself  to  one  and  only  one  aspect  of  the  bill  before  us ; 
and  that  is,  its  flat  prohibition  against  the  deduction  of  expenses  lawfully  in- 

curred in  publicly  supporting  or  opposing  or  otherwise  commenting  to  the  general 
public  on  legislation  matters  or  referendums  even  where  it  can  be  clearly  dem- 

onstrated that  such  expenditures  are  an  ordinary  and  necessary  exi>ense  of  a 
business. 

The  bill  as  drawn  forbids  such  deductions  for  this  most  open  and  above  board 
type  of  lobbying  wherein  the  taxpayer  proclaims  his  point  of  view  openly  and 
luiblicly,  to  all  of  his  fellow  citizens  and  asks  their  support,  but  at  the  same  time 

it  authorizes  the  deduction  of  what  might  be  described  as  "private"  lobbying  ex- 
penses, the  kind  more  susceptible  to  the  secret  practices  which  in  the  past  have 

given  people  the  impression  that  there  is  something  evil  per  se  about  lobbying 
aud  lobbyists.  This  is  a  strange  and  unrealistic  approach  to  this  problem  which 
has  vexed  the  Internal  Revenue  Service  for  many  years. 

The  famous  Gammarano  case  is  the  very  prototype  of  the  problem  which  this 
legislation  fails  to  correct.  In  that  case,  yon  will  remember,  a  beer  distributor 
in  the  State  of  Washington  made  a  contribution  to  a  fund  to  defeat  a  statewide 
referendum  that  would  have  made  1)eor  distribution  in  Washington  a  Stale 
monopoly.  He  deducated  this  expenditure  as  a  business  expense  on  the  tlieory 
that  if  the  referendum  had  prevailed,  he  would  have  been  put  out  of  business. 
Although  the  Supreme  Court  of  the  United  States  found  that  the  amounts  ex- 

pended were  "ordinary  and  necessary,"  in  fact  essential,  to  the  very  survival  of 
the  taxpayer's  business,  and  that  they  otherwise  met  all  the  re<iuirenients  for 
deductibility  as  a  business  expense,  it  held  that  the  regulation  of  the  Internal 
Revenue  Service  which  prohibited  the  deduction  of  such  an  expense  was  valid 
and  it  felt  bound  to  enforce  it  in  the  absence  of  legislative  enactment  to  the  con- 
trary. 

Since  that  time  over  a  dozen  legislators  have  introduced  bills  to  correct  this 
clearly  inequitable  situation  and.no  less  a  personage  than  the  Honorable  Hale 
Boggs  of  Louisiana  has  introduced  such  legislation  for  the  past  2  years.  In  lOr.O 
tlio  House  Ways  and  Means  Committee,  l)y  unanimous  vote,  approved  the  Boggs 
liill  but  unfortunately  the  session  ended  before  the  bill  could  be  called  up  for 
a  vote. 

The  report  of  the  House  Ways  and  Means  Committee,  which  was  prepared  after 

ft  public  hearing  on  the  subject  and' a  great  deal  of  study  and  resenroh  into  tin* history  and  the  complications  involved,  set  forth  the  reasons  why  the  committee 
recommended  this  amendment  to  the  tax  law. 

Xo  small  part  of  the  report  is  devoted  to  a  consideration  of  the  difficulties  in- 
volved in  the  fair  administration  of  the  existing  law.    On  page  3  the  report  says  : 

"The  administrative  problems  of  a  rule  disallowing  deduction  for  expenses  in- 
curred to  influence  legislation  are  such  as  to  make  very  difficult  administration 

on  a  uniform  and  nondiscriminatory  basis." 
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As  authority  for  this  conclusion,  the  committee  cites  a  letter  received  by  It 
from  the  Treasury  Department  dated  February  20,  lOGO,  which  reads  in  pan  as 
follows: 

"Present  law,  particularly  as  it  relates  to  the  dues  paid  to  trade  associations, 
institutional  advertising,  and  the  grassroots  type  of  lobbying  expenditure,  is  dilfi- 
cult  for  the  Internal  Revenue  Service  to  administer.  It  is  dilUcult,  if  not  im- 

possible, for  the  Internal  Revenue  Service,  with  its  present  mani)ower,  to  'censor* 
or  'monitor'  lobbying  of  the  advertising  or  grassroots  variety.  Indeed,  it  has  been 
the  general  position  of  the  Internal  Revenue  Service  that  it  is  not  only  impracti- 

cable but  undesirable  to  attempt  to  substitute  the  judgment  of  the  tax  collector 
for  that  of  the  businessman  in  detennining  the  character  of  the  advertising  ai>- 
proi)riate  for  the  business  *   *   • 

"Unless  the  Internal  Revenue  Service  were  to  devote  disproportionate  man- 
power froni  its  basic  collection  function  to  policing  this  difficult  and  controversitil 

area,  it  would  seem  that  uniform  enforcement  would  be  an  unattainable  goal." 
Tlie  Treasury  Department  then  concludes, 

"The  Treasury  recommends  early  consideration  by  the  Congress  of  the  various 
proposals  designed  to  modify  the  ban  to  deduct  the  bar  to  deductibility  of  ex- 

penditures in  connection  with  the  legislative  process." 
The  balance  (»f  the  report  is  devoted  to  the  question  of  policy  involved.  "With 

regard  to  that,  the  report  states  : 

"It  seemed  to  your  committee  that  if  an  expenditure  is  ordinary  and  necessary 
to  the  conduct  of  a  taxpayer's  trade  or  business  and  is  lawful,  it  is  unfair  for  the 
deduction  to  be  disallowed  just  because  the  expense  is  incurred  to  influence 
legislation.  Many  have  pointed  out,  for  example,  that  expenditures  to  influem-e 
legislation  or  the  outcome  of  a  referendum  may  be  necessary  for  the  very  survival 

of  the  taxpayer's  business.  This  might  be  the  case,  for  example,  where  a  measure 
before  the  voters  in  a  referendum  would  outlaw  the  taxpayer's  business,  as  was 
the  situation  in  the  Cat)nnarayw  case." 

This  seems  to  be  about  ns  fair  a  test  for  allowable  deductions  ns  could  he 
devised  and  it  is  submitted  that  it  is  the  only  valid  test  that  should  he  employe<l 
in  determining  whotlier  an  expenditure  is  or  should  be  a  deductible  expense  of 
a  business. 
Why  should  the  Internal  Revenue  Service  penalize  a  taxpayer  for  engaging  in 

nn  activity  which  no  other  statute  on  the  books  condemns,  particularly  wliere 
said  aotivity  is  plainly  for  the  advancement  of  his  own  business?  Gambling  is 
illegiil  and  so  it  is  fair  for  the  Intenml  Revenue  Service  to  impose  such  penalties 
as  it  may  desire  on  gambling  profits.  So  too  with  income  which  is  the  result  of 
nidnwful  activities.  P.ut  here  no  unlawful  activity  is  involved.  Please  note 
that  the  regulation  does  not  specify  that  the  lobbying  must  be  unlawful  or  evea 
unethioal  in  nature. 

Suppose  the  tax  regulation  read,  "All  ordinary  and  necessary  expenses  of  n 
business  may  be  deducted  except  moneys  expended  for  the  payment  of  rent." 
r  atn  sure  no  one  would  attempt  to  justify  such  a  law  and  yet  the  bill  before  us 
employs  just  as  arbitrary  a  test.  The  point  is  that  if  it  would  be  imfair  to 
prohibit  a  taxpayer  from  deducting  money  spent  to  protect  his  business  from  the 
weather,  it  is  just  as  uTifalr  to  prohibit  him  from  deducting  mcmey  spent  to  pro- 

tect his  business  from  legislative  dangers,  which  might  well  be  far  more 
destruotive  to  it  than  the  weather. 
Commenting  to  the  TTonse  committee  on  the  test  that  should  be  employed  to 

determine  deductibility,  the  Department  of  Commerce  made  the  following 
statement : 

"It  is  our  view  that  lawful  expenditures  by  business  enterprise  to  support  or 
oppose  legislation  at  all  levels  of  erovernment,  when  Involving  the  Interests  of 
their  nartioular  businesses,  should  be  deductible  as  ordinary  and  necessary 
expenses.  The  impact  of  erovernment  has  become  so  pervasive  that  businessmen 
and  the  organizations  which  represent  their  interests  often  find  it  necessary  to 
convev  to  loeislative  bodies  and  to  the  public  their  views  regarding  existins:  or 
proposed  legislation.  Freedom  of  expression  is  an  essential  element  of  a  free 
economv. 

"Tt  appears  that  a  realistic  solution  to  the  problem  will  be  found  only  in  appro- 
priate legislation  changes.  "We  feel  that  the  sound  policy  would  be  to  permit 

full  deduction  for  all  lawful  expenditures  that  are  related  to  the  business  of 

the  taxpayer." 
The  time-honored  test  of  deductibility  has  always  been.  "Is  the  expense  ordi- 

nary and  neeessary  In  the  business  of  the  taxpayer?"     And  it  needR  no  savant  of 
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tlie  law  to  inform  us  that  when  an  expenditure  is  made  to  i?revent  legislation 
iliat  threatens  economic  life  or  the  very  existence  of  a  taxpayer,  it  is  an  ordinary 
iiud  necessary  expense.  It  is  surely  necessary  and  it  is  certainly  ordinary  for 

the  Supreme  Court  has  defined  the  term  "ordinary"  to  mean  tJiat  which  is  the 
accepted  and  common  defense  against  attack.  And,  gentlemen,  speaking  out 
against  legislation  that  is  injurious  to  it  is  the  only  means  of  defense  business 
lias  against  such  attacks. 
We  were  very  hopeful  that  the  omnibus  bill  would  contain  a  provision  adopting 

this  sound  standard,  but  unfortunately  it  does  not.  We  are  informed  tliat  tliore 
were  many  Members  of  tlie  House  who  wished  to  amend  this  section  of  tlie  bill 
oil  the  lloor  but  were  unable  to  do  so  because  the  House  was  operating  under  a 

-closed  rule"  and  the  Representatives  could  only  vote  for  or  against  the  bill  as 
a  whole.  But  we  would  like  you  gentlemen  to  know  that  we  feel  very  strongly 
lliat  there  are  principles  involved  in  this  measure  which  far  transcend  the  amount 
of  money  involved  and  we  are  hopeful  that  this  committee  will  come  to  under- 

stand how  fundamental  are  the  principles  herein  involved  and,  understanding 
them,  amend  this  bill  to  insure  that  the  basic  rights  of  citizens  shall  not  be 
violated. 
The  basic  rights  I  refer  to  are  the  constitutional  rights  of  freedom  of  speech 

and  the  right  of  petition. 
When  the  Founding  Fathers  spoke  of  the  right  of  freedom  of  speech  they  were 

concerned  mostly  with  the  right  of  a  citizen  to  stand  up  in  the  town  square  and 
speak  his  mind  to  every  citizen  in  the  community,  for  generally  by  doing  that  he 
(ould  reach  every  citizen  in  the  community.  Basically  what  he  was  guaranteed 
by  the  Constitution  was  the  right  to  use  the  most  effective  means  available  to  get 

across  his  message  and,  in  doing  so,  he  was  free  to  attack  his  Government's 
policies,  laws  and  leaders  with  impunity  and  immunity. 
Today  both  the  electorate  and  the  elected  have  become  so  large  and  diffuse 

that  such  limited  personal  appeals  would  have  small  impact.  Today  only 
Ihrough  paid  advertising  and  publicity,  employing  the  most  far-reaching  media, 
can  the  citizen's  rights  be  expounded  adequately  and  brought  to  the  attention 
of  even  a  limited  segment  of  the  community,  local  or  national.  To  deny  the 
citizen  the  right  to  employ  the  public  press,  radio  and  television  to  express  his 
ijrlevances  to  his  fellow  countrymen,  except  at  prohibitive  cf)st,  is  to  deny  him 
both  the  right  of  freedom  of  speech  and  the  right  to  effectively  petition  for  a 
redress  of  grievances. 
And  when  you  tell  a  corporate  person  whose  income  tax  rate  is  52  percent  of 

net  earnings  that  he  may  not  deduct  the  cost  of  such  expression  except  out  of 
whatever  i)rofitR  are  left  after  the  payment  of  taxes,  you  are  imposing  a  fearful 
price  on  the  exercise  of  these  freedoms. 
The  language  of  section  3(e)  of  the  proposed  legislation  is  quite  specific.  The 

taxpayer  has  no  remedy  even  though  the  legislation  or  referendum  he  wishes  to 

c(»mplain  about  directly  affects  his  business  and  what  it  doesn't  say  but  what 
is  Implicit  in  its  bald  language  is  that  he  has  no  recourse  even  though  the  very 
legislation  he  would  protest  against  will  destroy  him.  Here  indeed  is  the  fulfdl- 
luent  of  the  prophesy  inherent  in  the  warning,  "The  power  to  tax  is  the  power 
to  destroy." 
Freedom  of  the  press  can  be  attacked  in  two  ways ;  either  by  outright  censor- 

ship or  by  the  more  devious  method  of  taxation.  Of  the  two,  the  latter  is  un- 
(juestionably  the  greater  danger  because  it  is  more  difficult  to  recognize  for  what 
it  is.  The  present  Internal  Revenue  Service  regulation  which  will  become  law 
by  the  passage  of  the  bill  before  us  is  an  example  of  this  type  of  censorship  by 
taxation. 
The  proponents  of  this  legislation  would  disarm  us  by  arguing  that  no  direct 

tax  is  being  levied  here,  that  all  this  bill  does  is  to  disallow  institutional  ad- 
vertising as  a  business  exi)ense. 

This  may  not  be  absolute  censorship  but  it  takes  no  mathematician  to  realize 
that  is  is  more  than  50-percent  censorship.  And  it  may  not  be  direct  taxation  in 
the  accepted  sense  but  it  is  painfully  evident  that  the  taxpayer  who  tells  the 
public  that  he  can  produce  a  better  and  cheaper  product  than  his  rival,  the  U.S. 
Government,  is  going  to  have  a  much  bigger  tax  to  pay  at  the  end  of  the  year 
tlian  if  he  confined  himself  to  telling  the  public  that  he  offers  a  better  deal  than 
his  rival,  the  XYZ  Corp.  Let  us  bear  in  mind  that  the  first  amendment  does 
not  guarantee  that  the  citizen  shall  have  the  right  to  say  one-half  of  what  Is 
on  his  mind  without  fear  or  favor.  Freedom  of  speech  Is  an  absolute  guarantee 
of  the  Constitution.     There  are  no  degrees  of  freedom  of  speech  spoken  of  In 
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the  Constitution,  You  either  have  it  or  you  don't  have  it.  Under  this  bill 
we  will  have  it  at  a  price  and,  if  only  those  who  can  afford  it  can  enjoy  it,  then 

we  as  a  nation  haven't  got  it  at  all. 
Gentlemen,  wo  all  know  that  our  democratic  system  of  government  is  based 

on  the  premise  that  given  a  free  forum  for  all  opinion,  truth  will  inevitably  pre- 
vail over  error,  but  we  know  too  tliat  for  this  system  to  work,  there  must  be 

complete  freedom  to  speak  for  all.  If  we  limit  this  freedom  by  either  absolute 
prohibition  or  by  the  iilacing  of  obstacles  in  its  path  in  the  form  of  burdensom.> 
fixation  or  restrictive  licensing,  we  will  destroy  this  system  of  democracy. 

Hard  cases  make  liard  laws,  we  are  told.  And  perhaps  hard  times  make  for 
hard  taxes.  But,  however  great  the  need  for  tax  money,  it  should  never  be 
procured  at  the  cost  of  the  sacrifice  of  the  liberties  of  any  of  our  citizens. 

The  Ciia7r:man'.  Tlie  next  witness  is  Mr.  Paul  Manns,  the  l-^ress 
Committee  To  Eliminate  Censorsliip  by  Taxation. 

STATEMENT  OF  PAUL  MANNS,  PRESS  COMMITTEE  TO  ELIMINATE 
CENSORSHIP  BY  TAXATION 

Mr.  Manns.  Mr.  Chairman,  Senator  Bennett,  my  name  is  Paul 
Manns.  I  live  in  Bowling  Green,  Va.  I  am  editor  and  publisher  of 
weekly  newspapers  in  tliree  adjoining  counties  in  Virginia  about 
midway  between  Washington,  D.C.,  and  Richmond.  My  three  news- 

papers are :  Tlie  Caroline  l^rogress  of  Bowling  Green,  the  King  George 
News,  of  King  George;  and  the  AVestmoreland  News  of  Montross. 
A  few  years  ago  I  was  president  of  the  Virginia  Press  Association. 

Tlie  Press  Committee  to  Eliminate  Censorship  by  Taxation,  for 

whom  I  am  appeai-ing  here  today,  was  organized  just  over  a  year  ago 
in  the  spring  of  lOGl.  It  is  a  very  informal  organization  with  20.") 
editors  and  ))ublishers  fvom  42  States  who  signed  up  as  members. 

AVith  the  chairman's  permission,  I  will  furnish  a  list  of  the  names  of 
the  newspapermen  wlio  signified  their  desire  to  serve  on  this  Com- 
mittee. 

(The  list  referred  to  follows :) 

Press  Committee  To  Eliminate  Censorship  by  Taxation 

Alabama :  Dick  Smith,  publisher,  Sumter  County  Journal,  York,  Ala. 
Alaska : 

George  C.  Anderson,  publisher,  the  Alaska  Spotlight,  Box  116,  Anchorage, 
Alaska. 

Theodore  0.  Schmidtke,  the  Frontiersman,  Box  D,  Palmer,  Alaska. 
Arizona : 

Jaiues  A.  Hamra,  publisher,  Peoria  Times  and  Valley  Farm  News,  Peoria, 
Ariz. 

Warren  B.  Morrell,  publisher,  the  Glendale  News,  Glendale,  Ariz. 
Arkansas : 

R.  W.  Chowning,  editor,  Banner-News,  537  East  Main,  Magnolia,  Ark. 
W.  M.  Courtney,  editor,  Wynne  Progress,  Post  Office  Box  310,  Wynne,  Ark. 
H.  H.  Harris,  editor,  Courier-News,  Box  380,  Blytheville,  Ark. 
Perrin  Jones,  publisher,  Searcy   (Ark.)   Daily  Citizen,  Searcy,  Ark. 
Ray  Kimball,  publisher,  De  Queen  Daily  Citizen,  DeQueen,  Ark. 
Calvin  Mannen,  editor,  the  Daily  Leader,  Stntt^art.  Ark. 
John  R.  Newman,  editor,  Harri.son  Daily  Times,  Harrison,  Ark. 
Laud  Payne,  editor  and  publisher,  the  Piggott  Banner,  323  South  Second, 

PIggott,  Ark. 
Ellis  W.  Ramsey,  publisher,  Beebe  News,  207  North  Main,  Beebe,  Ark. 
Van  A.  Tyson,  pnl)lisher,  the  Atkins  Chronicle,  Atkins,  Ark. 
Fred  A.  AVulfekubler.  editor  and  publisher,  Paragould  Dally  Press,  Para- 

gould.  Ark. 
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California  : 
Herbert  L.   Beierle,  editor-publisher,  the  Newark  Sun,  54  Lewis  Center, 
Newark,  Calif. 

Mark  II.  Edwards,  editor-publisher,   Santa  Paula  News,  Post  Office  Box 
:',90,  Santa  Paula,  Calif. 

Mark  H.  Edwards,  editor-publisher,  Santa  Barbara  Star,  Ventura  County 
News,  Galeta  Valley  Times,  Oxuard  News,  Post  Office  Box  390,  Santa 
Paula,  Calif. 

R,  Robert  Evans,  publisher,  Shafter  Press,  Post  Office  Box  A,  Shafter,  Calif. 
Xorman  B.  Foster,  Barnes  Chase  Co.,  San  Diego,  Calif. 
Max  Goodwin,  publisher.  Lemon  Grove  Review,  7S34  Lester  Street,  Lemon 

Grove,  Calif. 
Francis  E.  Howard,  publisher-printer.  Inter  Mountain  News,  Post  Office  Box 

295,  Fall  River,  Mills,  Calif. 
John  Hudson,  publisher,  Lucerne  Valley  Leader,  Post  Office  Box  X,  Lucerne 

Valley,  Calif. 
Hal  W.  Hunt,  editor-publisher,  Shasta  County  Chronicle,  Box  G77,  Burney, 

Calif. 
Carlyle   Reed,    Union-Tribune   Publishing   Co.,   919    Second   Avenue,    San 

Diego,  Calif. 
Hamilton  V.  B.  Riggs,  publisher,  Fillmore  Herald,  Post  Office  Box  727, 

Fillmore,  Calif. 
Frank  H.  Wisner,  editor  and  publisher,  Tri- Valley  Newspapers,  Inc.,  99 

Glenn  Drive,  Camarillo,  Calif. 
Colorado : 

Milton  H.  Booth,  Arkansas  Valley  Journal,  La  Junta,  Colo. 
Frank  S.  Hoag,  Jr.,  publisher,  Star-Journal  Chieftain,  Pueblo,  Colo. 
John  Jameson,  publisher,  Englewood  Herald,  Box  89,  Englewood,  Colo. 
Walt  McKinstry,  Jr.,  publisher,  Grit-Advocate,  Julesburg,  Colo. 
Bus  Tarbox,  Golden  Transcript,  Golden,  Colo. 
Preston  Walker,  publisher.  Sentinel  Publishing  Co.,  Grand  Junction,  Colo. 

Comiocticut : 
Myles  Standlsh,  Norwich  Morning  Bulletin,  C6  Franklin  Street,  Norwich, 

Conn. 
Luis  J.  A.  yillalon,  editor,  the  Town  Crier,  Box  30,  Westport,  Conn. 

Delaware: 
Ralph  Grapperhaus,  Delmarva  News,  SelbyvlUe,  Del. 
W.  Wright  Robinson,  Leader-News,  Post  Office  Drawer  771,  Seaford,  Del. 
Jack  Smyth,  editor-publisher,  Delaware  State  News,  10  North  Street,  Dover, 

Del. 

Florida : 
Jack  W.  Gore,  Fort  Lauderdale  News,  Fort  Lauderdale,  Fla. 
Sam  D.  Melson,  publisher.  Chronicle,  Chronicle  Building,  Box  4607,  Jack- 

sonville, Fla. 
Georgia : 

M.  R.  Ashworth,  publisher,   Ledger-Enquirer,   Columbus,  Ga. 
DuPree  Jordan,  Jr.,  president  and  chairman,  Jordan  Enterprises  Weekly 

Newspapers,  Atlanta,  Ga. 
E.  W.  Mathews,  publisher,  Cordele  Dispatch,  Cordele,  Ga. 
Homer  M.  llankln,  publisher.  Dally  Tlfton  Gazette,  Tlfton,  Ga. 

Idaho: 
Everett  A.   Colley,  publisher,  Owyhee  Chronicle,  20  East  Idaho  Avenue, 

Ilomedale,  Idaho. 
Adam  J.  Kalb,  publisher.  Free  Press,  Post  Office  Box  111,  Nampa,  Idaho. 
Harry  N.  Nelson,  editor  and  publisher,  American,  Welser,  Idaho. 
L.  E.  Pletsch,  copubllsher,   Sandpolnt  News-Bulletlu,   Sandpolnt,  Idaho. 

Illinois: 
Martin  Brown,  manager,  Cairo  Evening  Citizen,  Cairo,  111. 
John    Kilpatrick,    publisher.     Industrial    News,    3304    West    G3d    Street, 

Ciiicago,  111. 
Donovan  M.  Kramer,  publisher,  Falrbury  Blade,  Falrbury,  111. 
Frank  R.  Mills,  editor,  Chronicle-Herald,   Iloopeston,  111. 
Roy  R.  Rufker,  editor-publisher.  Leader,  Bridgeport,  111. 
Robert  E.  Sliaw,  co-publisher  Dixon  Evening  Telegraph,  Dixon,  111. 
Edward  A.  Taylor,  publisher,  the  Pulaski  Enterprise,  Mounds,  111. 
Joseph  G.  Velna,  editor.  Community  Reporter  Newspapers,  4072  West  20th 

Street,  Chicago,  111. 
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Indiana  : 
John  Backea,  managing  editor,  the  Washington  Daily  Times,  Washingtf.n 

Ind. 

Cl.'iude  Billings,  publisher,  the  Akron  News,  Akron,  Ind. 
George  L.  Carey,  publisher,  tlie  Daily  Clintoninn,  422  South  Main,  Clinton 

Ind. 
Chester  W.  Cleveland,  publisher,  Indiana  Business  and  Industry,  Culver 

Ind. 
Artley  D.  Cullum,  publisher,  Mentone  News,  Mentone,  Ind. 
liobert  G.  ITuneke,  editor,  the  Ilerald-Tribune,  Post  Oflfice  Drawer  89,  Bates- 

villc,  Ind. 
Eugene   N.   Marten,  president,   LaGrange   Standard-LaGrange  News,   B«tx 

148,  LaGrange,  Ind. 
James  T.  Neal,  editor,  Noblesville  Daily  Ledger,  Noblesville,  Ind. 
W.  A.  Vance,  publisher,  Journal-Review,  Crawfordsville,  Ind. 
Everett  White,  publisher,  the  Kichland  Press,  813  East  Summit,  Attica 

Ind. 
Iowa  : 

John  D.  Baldridge,  publisher,  Chariton  Leader,  815  Braden  Avenue,  Charl- 
ton,  Towa. 

J.  R.  Gallagher,  editor  and  copublisher,  Belmond   Independent,  Belmond, 
Iowa. 

Henry  B.  Hook,  publisher,  the  Morning  Democrat,  Davenport,  Iowa, 
]\r.  P.  Kruse,  editor.  Cedar  Valley  Daily  Times,  Vinton,  Iowa. 
J.  W.  McCutcheon,  editor,  Ilawkeye-Record,  Mt.  Vernon,  Iowa. 

Kansas : 
Frank  D.  Boyd,  publisher,  the  Citizen,  Overbrook,  Kans. 
Jess  Deiiious.  Jr.,  i)ublisher,  Daily  Globe,  Dodge  City,  Kans.. 
Dwight  Payton,  publisher,  Ellsworth  Messenger,  Ellsworth,  Kans. 
Sam    Shade,   editor   and   publisher,    Sedan    Times-Star,    Box    F,   117   North 

Chautauqua,  Sednn,  Kans. 
Pnrk  Wilcox,  publisher,  the  Democrat,  101  West  Central,  Wichita,  Kans. 

Kentucky : 
W.  i\  Davis,  editor-publisher,  Lyon  County  Herald,  Eddyville,  Ky. 
Douglas  Galbraitli,  i)ublisher,  the  Paintsville  Herald,  Inc.,  I'alnrsville,  Ky. 
Alfred  Jones,   editor,  News-Democrat,  Main   Street,   Carrollton,   Ky. 
Percy  H.  Landrum,  publisher,  the  Ohio  County  News,  Box  45,  Hartford,  Ky. 

Louisiana  : 
M:ircol  M.  Bienvenu,  publisher,  Tache  News,  Post  Office  Box  31,  St.  Martin- 

ville.  La. 
Natli;in  T^olton,  publisher,  Bastrop  Daily  Enterprise,  Bastrop,  La. 
Robert  D.  Miller,  publisher,  the  Jennings  Daily  News,  Post  Office  Box  910, 

Jennings,  La. 
John  R.  Thistlethwaite,  editor-publisher,  Daily  World,  Opelousas,  La. 

Maryland  :  Dr.  John  R.  Steelmnn,  publisher.  Suburban  Record,   Silver  Spring, 
Md.     fCochairman  of  pre.ss  committee.) 

Massachusetts : 
William  Ci.  Coulter,  Clinton  Daily  Item,  Clinton,  Mass. 
Leonard  D.  Wood,  Arlington  Advocate,  Arlington,  Mass. 

Michigan  : 
J:ickson  C.  Gorlsby,  publisher,  Antrim  County  News,  Bellaire,  Mich. 
Walt  Rummel,  publisher,  Blade-Crescent,  Sebewaing,  Mich. 

Minnesota  : 

W.  S.  Adams,  editor,  the  Roseau  Times-Region,  Roseau,  Minn. 
Elmer  V.  Engberg,  manager,  the  Progress-Register,  417  Hennepin  Avenue, 

Miimeapolis,  Minn. 
Lem  Kaerchor,  y>ublisher,  Ortonville  Independent,  Ortonville,  Minn. 

Mrs.  I'^rieda  J.  Monger,  editor  and  publisher,  Duluth  Publicity,  409  Lyceum, Dulutb,Minn. 
Claude  N.  Swanson,  Box  422,  Fairmont,  Minn. 

Mississipy>i  : 
Powell  Glass.  Jr..  editor.  Sea  Coast  Echo,  Box  230,  Bay  Saint  Louis,  Miss. 
Charles  R.   Jacobs,  publisher,  Leader-Times,   Post  Office  Box  Snl,   Brook- 

haven,  Miss. 
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■    ̂?"l.  Blnnton,  205  South  New  Madrid,  Sikeston,  Mo. Frank  W.   Fanner,  publisher,  the  Sweet  Springs  Herald,  205  Lexington 
Avenue,  Sweet  Springs,  Mo. 

Frank  II.  liollmnnn,  editor  and  manager,  the  Warrenton  Banner,  Warren- 
ton,  Mo. 

Phil  Shade,  publisher,  Advertiser-News,  Lexington,  Mo. 
T.   Ballard    Waiters,    editor   and   publisher,   the   Marshfteld    Mail,   Marsh- 
'  field.  Mo. 

Stanley  E.  White,  manager,  Lamar  Democrat,  Lamar,  Mo. 

Montana : 
K.  A.  Eggensperger,  publisher,  Sanders  County  Ledger,  Thompson  Falls, 

'Mont. 

Sam  Gilluly,  publisher-manager,  Montana  Citizen,  Helena,  Mont. 
Chet  F.  Kavanagh,  publisher,  Independent-Observer,  Conrad,  Mont. 
R.  E.  Poe,  editor,  Yellowstone  News,  Billings,  Mont. 
Frank  A.  Whetstone,  Cut  Bank  Pioneer  Press,  Cut  Bank,  Mont. 

Vebraska : 
Jerry  Huse,  publisher,  the  Norfolk  Daily  News,  Norfolk,  Nebr. 
Mrs.  E.  C.  Leggett,  publisher,  Ord  Quiz,  Ord,  Nebr. 
W.  H.  Plourd,  publisher,  Nance  County  Journal,  Fullerton,  Nebr. 
J.  Hilton  Rhoades,  editor  and  publisher,  Enterprise,  Blair,  Nebr. 
Richard   J.   Sheehan,   editor,   Bellevue  Press-Sarpy  County  Gazette,   2217 

Franklin  Street,  Bellevue,  Nebr. 
W.  A.  Stauffer,  editor,  News-Times,  York,  Nebr. 
Floyd  C.  Wisner,  Daily  Star-Herald,  Scottsbluff,  Nebr. 
AVarren  C.  Wood,  publisher,  Gering  Courier,  Gering,  Nebr. 

Xew  Hampshire : 
Kdward  S.  Seavey,  Jr.,  editor,  Hampton  Union,  575  Lafayette  Road,  Hamp- 

ton, N.II. 
Harry  B.  Thayer,  Jr.,  Exeter  News  Letters,  Exeter,  N.H. 

New  Jersey : 
Cbris  M.  Parson,  editor  and  publisher,  the  Observer,  44  West  Church  Street, 

Blackwood,  N.J. 
Don  Robinson,  editor  and  publisher,  American  Press,  Stanton,  N.J. 

New  Mexico : 
Orville  E.  Priestley,  editor,  the  Sun-News,  Las  Cruces,  N.  Mex. 
Edwin  M.  Stanton,  News  Chieftain,  Albuquenjue,  N.  Mex. 
The  Torrance  County  News,  Mountainair,  N.  Mex. 
The  Catron  County  Reporter,  Reserve,  N.  Mex. 
The  Sandoval  County  Journal,  Bernalillo,  N.  Mex. 
Robert  L.  Summers,  publisher,  Hobbs  Daily  News-Sun,  Hobbs,  N.  Mex. 

New  York : 
Frank  C.  Forbes,  president.  Weekly  Newspaper  Representatives,  Inc.,  404 

Fifth  Avenue,  New  York,  N.Y. 
Mrs.  Denny  S.  Grlswold,  editor  and  publisher.  Public  Relations  News,  815 

Park  Avenue,  New  York,  N.Y. 
Robert  Hall,  publisher,  Warrensburg  News,  Warrensburg.  N.Y. 
Edwaid  M.  Ilerrschaft,  publisher.  Kings  County  Chronicle-Queens  County 

Post,  17.')  Shepherd  Avenue,  Brooklyn,  N.Y. Ilownrd    K.   Silberstein,   editor   and  publisher,   Catskill   Daily  Mail,   Cat- skill,  N.Y. 

A.  J.  Smitherman,  editor  and  publisher,  the  Empire  Star,  234  Broadway, Buffalo,  N.Y. 
North  Carolina : 

David  E.  Gillespie,  editor,  Shelby  Daily  Star,  Shelby,  N.C. 
L.  Barron  Mills,  Jr.,  editor  and  publisher,  the  Randolph  Guide,  Post  Office 

Box  .'')11,  Asheboro,  N.C. 
Spencer  Murphy,  editor,  the  Post,  Salisbury,  N.C. 
J.  Mayon  Parker,  editor,  the  Herald,  Ahoskie.  N.C. North  Dakota  : 

r.Tixut  M.  Helgeson,  publisher,  Ilankin.son  News,  Hankinson,  N.  Dak. 
Harry  E.  Polk,  editor  and  publisher,  Williston  Herald,  Williston,  N.  Dak. 
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Ohio: 
Clarence  J.  Brown.  Jr.,  publisher,  Urbana  Daily  Citizen,  225  South  Main 

Street,  Urbana,  Ohio. 
M.  M.  Ferguson,  editor-publisher  the  Sentinel  Herald,  o716  Summit  Street, 

Sylvania,  Ohio. 
Frank  W.  Spencer,  editor  and  publisher,  The  Advocate,  Newark,  Ohio. 
Robert  B.  Wallace,  editor,  The  Tribune,  Co.«hocton,  Ohio. 

Oklahoma  : 

Brooks   II.   P.ickiie!!.  f(lit<u-  .-iiul   publisher.  The  Alva   Pveview-Courier,  Box 
:VM,  Alva,  Okhi. 

K(l  I'urclitiel.  Daily  Democrat,  Pauls  Valley,  Okla. 
Bruce  Carnott.  publisher,  Sand  Springs  Leader,  Box  307,  Sand  Springs,  Okla. 
Billy  W.  iHMison,  publisher,  i:ilis  County  Capital,  Aruett,  Okla. 

W'jiync  S.  .^elieries,  owner  and  publisher,  Dewey  lierald-Kecord.  Box  3.'i0, 
Dewey,  Okla. 

J.  L.  Jennings,  editor,  Exaniiner-Enterpri.se,  Bartlesville,  Okla. 
\V.  D.  Little,  editor,  The  Ada  (Okla.;i  Eveninjr  News,  Ada.  Okla. 
IM  Livermore.  editor,  Sapulpa  Daily  Herald,  Sapidpa,  Okla. 
Terry  i:.  White,  publishei'.  the  Big  Pasture  News,  Box  32S.  Grandfield.  Okln. 
Pavid   L.  AVire,  new.s  editor.  Noi-thwest  News,  Box  ISC.W,  Oklahoma  Citv, f)kla. 

Oregon  : 
Philip  N.  Bladine,  publisher,  the  News-Register,  Post  Office  Box  olO  McMinii- 

ville.  Oreg. 
Morgan  Coe,  ptihlisher,  Astorian-Budget,  Post  Office  Box  210.  Astoria,  Oreg. 
IClmei-  R.  Pri'-e.  Lincoln  County  Leader,  Post  Office  Box  HIO,  Toledo,  Oreg. 
'I'nm  Straub.  publisher,  the  Lane  Reporter,  Fall  Creek,  Oreg. 
L.  T.  W.ird.  publisher.  Benton  County  Review.  Post  Office  Box  .'IS.  Philo- 

math.  (">reg. Pennsylvania  : 
John  A.  DeRenzo,  editor-publisher,  Altoona  American.  Post  Office  Box  47. 

Altoona,  Pa. 

S.  \'ictor  Freeston.  editor.  Easton  Road  Guide.  128  South  Keswick  Avenue. Olenside.  Pa. 
AV.  M.  Likins,  editor,  Coraopolis  Record,  1000  State  Avenue.  Coraopolis.  P.i. 
^frs.  \V.  D.  Lillich.  i)ublisher.  City  and  Suburban  Life,  047  California  Avenue. 

Avalon.  Pittsburgh.  Pa. 
C.uy  W.  Paul,  editor  and  publisher,  the  Courier,  605  Main  Street,  Bentlev- 

ville.  Pa. 

.Tames  B.  Werner,  publishei-,  Somerset  Democrat,  Post  Office  Box  187,  Somer- 
.set.  Pa. 

A.  S.  Wilder,  editor.  Daily  News.  Lebanon,  Pa. 
South  Carolina  : 

'I'homas  P.  Davis,  editor  and  publisher,  the  Georgetown  Times,  Georgetown. S.C. 

J.  L.  Wiggins,  editor  and  publisher,  the  Hartsvllle  Messenger,  Hartsvllle 
S.C. 

South  Dakot<n  :  Donald  Johannsen,  publisher.  Winner  Advocate,  125  West  Third 
Winner,  S.  Dak. 

Tennessee : 
John  W.  Finney,  editor,  the  Daily  Herald,  Columbia,  Tenn. 
W.  T.  Franklin,  Jr.,  publisher,  the  Lexington  Progress,  211  Broad  Street, 

Lexington,  Tenn. 
John  Helms  111,  Daily  Gazette-Mail,  Morristown,  Tenn. 

Texas : 

LeRoy  >L  Aiulerson.  Sr.,  editor,  Denlson  Press,  926  West  Sears,  Denison, Tex. 

J.   L.  C.  Beaman,  publisher,  the  Duval  County  Facts,   Gonzalez  Building, 
Sjin  Diego,  Tex. 

W.  E.  Bt'rger.  i)ubllsher.  Hondo  Anvil  Herald.  Box  218.  Hondo,  Tex. 
Joe  R.  Comptou,  publisher.  Mount  Enterprise  Progress,  Mount  Enterprise 

Tex. 

Jnnies  R.  Dennis,  prublisher.  Jacksboro  Gazette-News,  Box  578,  Jacksboro, Tex. 
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1\.xas — Continued 
Gabe  (Jairt'tt.  publisher,  Voice-CIironicle-Nueces  Co.  News,  Flour  Bluff  Re- 

IxMter.  111.'  Kinney  Avenue,  Corpus  Cliristi,  Tex. 
Jack  Ilowei-ion,  publisher.  Daily  Record,  Cuero,  Tex. 
W.  W.  Kittley,  etiitor,  the  Kerens  Tribune,  Post  OflSce  Box  188,  Kerens,  Tex. 
Fred  C.  Latchaui,  Jr.,  publisher,  Beeville,  Bee-Picayune,  Beeville,  Tex. 
J.  ().  Maliaffey,  Texarkana  Gazette  and  News,  Texarkana,  Tex. 

B.  J.  Morgan,"  Advertising,  Manager,  the  Orange  Grove  Observer,  Schmidt Build iiiir,  Orange  Grove,  Tex. 

rtnh : 
C.  W.  Claybaugh,  publisher,  News  &  Journal,  Brigham  City,  Utah. 

George  E.'jones,  publisher,  San  Juan  Record,  Box  428,  Monticello,  Utah. 
Virginia  : 

Richard  F.  Beirne,  the  Virginian,  311  Monroe  Street,  Covington,  Va. 
Charles  M.  Keen,  Jr.,  publisher  and  editor,  News-Journal,  Chester,  Va. 
Paul  W.  Manns,  editor  and  publisher,  the  Caroline  Progress  of  Bowling 

Green,  the  King  George  News  of  King  George,  the  Westmoreland  News  of 
Montross,  Bowling  Green,  Va. 

E.  Walton  Opie,  publisher,  the  Staunton  Leader  and  Sunday  News-Leader, 
Staunton,  Va. 

A.  Bobbins,  Jr.,  publisher,  the  Hopewell  News,  Hopewell,  Va. 
Louis  Spillman,  editor  and  publisher,  News-Virginian,  Waynesboro,  Va. 
W.  L.  Willis,  Jr.,  editor,  Henrico  Herald,  Box  340,  Richmond,  Va. 

\Vashington  : 
Asliley  E.  Holden,  Sr.,  publisher,  Tonasket  Tribune,  Post  Office  Box  518, 

Tonasket,  Wash. 
J.  Clifford  Kaynor,  publisher  emeritus,  Ellensburg  Daily  Record,  1003  Fourth 

Avenue,  East  Ellensburg,  Wash. 
Bill  Wilmot,  Colfax  Gazette,  Colfax,  Wash. 
Walt  Woodward,  publisher,  the  Bainbridge  Review,  the  North  Kitsap  News, 

Post  Office  Box  147,  Bainbridge  Island,  Wash. 
West  Virginia : 

Samuel  D.  Mason,  editor  and  publisher,  the  Sentinel,  Post  Office  Box  448, 
White  Sulphur  Springs,  W.  Va, 

Thomas  W.  Russell,  the  Daily  Sentinel,  Grafton,  W.  Va. 
Wisconsin : 

William  E.  Branen,  editor,  Standard-Press,  Burlington,  Wis. 
Paul  J.  Creviere,  general  manager,  De  Pere  Journal-Democrat,  120  South 

Broadway,  De  Pere,  Wis. 
W.  B.  Chilsen,  publisher,  Daily  Herald,  Merrill,  Wis. 
Walter  E.  Gleason,  publisher,  Clintonville  Tribune-Gazette,  13  11th  Street, 

Clintonville,  Wis. 

Elmer  S.  Ilaumant,  editor,  Inter-County  Leader,  Oak  Street  and  First  Ave- 
nue, Frederic,  Wis. 

Fritz  Rathmann,  publisher,  Milwaukee  County  News,  4124  South  Austin 
Street,  Milwaukee  7,  Wis. 

Fnincis  F.  Schweinler,  editor  and  publisher,  Times,  Moslnee,  Wis. 
John  J.   Shinners,  editor  and  publisher,  Times-Press,  730  Center  Street, 

Hartford,  Wis. 

Arnott  Widstrand,  Jr.,  editor  and  publisher,  La  Farge  Enterprise,  La  Farge, Wis. 

Wyoming: 
Lee  R.  Call,  editor  and  publisher,  Star  Valley  Independent,  Afton,  Wyo. 
Jack  W.  Perry,  Casper  Tribune  Herald  &  Star,  Casper,  Wyo. 

Mr.  ̂ ^.\NN■s.  Tlie  co-clii\irmon  are  Alex  IT.  Wjishbiirii,  editor  of  the 
TTope  Star  of  Hope,  Ark.  nnd  Dr.  Jolm  K.  Steelman,  publisher  of 
tl»p  Sul)url)jiii  Keoord  of  Silver  Sprinpr,  ]\fd.  T  was  aked  to  testify 
Iiocanse  T  am  an  editor  and  piil)1isher  who  has  been  lionored  for  many 

years  l)y  beinpr  privi1en:ed  to  serve  in  the  Virp:inia  ITonse  of  Delefrates. 
Tliis  experience  has  iriven  me  the  opportunity  of  observinir  the  prol)- 

Vm  we.  are  considei-ino^  from  two  different  viewpoints.  It  is  on  this 
Uasis  fliat  T  liope  the  testimony  I  shall  jjive  today  will  be  helpfnl  to 
tlie  chairman  and  the  members  of  the  Senate  Cornmittee  on  Finance. 
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My  appearance  here  is  the  result,  in  part,  of  professional  interest  in 
the  subject  I  am  prepared  to  discuss,  but  it  is  also  inspired  by  strong 
personal  convictions  as  a  Jeffersonian  Democrat.  With  such  convic- 

tions it  becomes  a  matter  of  duty  to  fight  in  defense  of  liberty,  free 
speecli,  and  the  ri^^ht  of  petition  wherever  these  rights  are  endangered. 

Section  o  of  II. R.  10Gr)0  is  certainly  one  of  the  least  publicized  por- 
tions of  the  240-page  bill  now  before  you.  Yet,  the  issue  whicli  it 

raises — the  matter  of  a  price  tag  on  the  right  to  petition — is  as  funda- 
mental to  the  future  of  our  country  as  any  of  the  economic  provisions 

of  this  legislation. 
As  it  is  now,  the  language  of  section  3  of  the  bill  concerns  itself  with 

only  one  phase  of  the  problem.  It  deals  with  the  tax  deductibility 
of  expenses  incurred  for  appearances  in  connection  with  the  promo- 

tion or  defeat  of  legislation.  It  does  not  establish  deductibility  for 
what  the  Internal  Ivevenue  Service  chooses  to  call — 
carrying  on  propajxanda    (including  advertising)    to  influence  the  public  with 
respect  to  the  desirability  of  proposed  legislation. 

Section  3  authorizes  deductions  for  all  ordinary  and  necessary  ex- 
penses in  direct  connection  with  appearances  before,  submissions  of 

statements  to,  or  sendinor  communications  to  committees  or  individual 
members  of  any  legislative  body  with  respect  to  legislation  of  direct 
interest  to  the  taxpayer. 

It  further  allows  a  similar  deduction  for  expenses  in  direct  connec- 
tion with  communication  of  information  between  the  taxpayer  and  an 

oi-gaiiization  of  which  he  is  a  member  with  respect  to  legislation  of 
direct  intei-est.  to  the  taxpayer  and  such  organization.  Deductibility 
also  is  ])rovided  for  that  portion  of  the  dues  paid  to  any  oi'ganizatioM 
of  which  the  tax])iiyer  is  a  member  and  which  is  attributable  to  the 
activities  I  h:ivo,  just  described. 

The  passage  of  section  3  by  the  House  of  Kepresentatives  marks  a 

step  foj'ward.  It  authorizes  the  tax  deduction  of  all  the  ordinary  and 
necessary  expenses  involved  in  bringing  to  the  legislators  inforniation 
relative  to  legislation  of  direct  interest  to  the  taxpayer.  Incidental! v. 
the  House  quite  pro])erly  prohibits  the  deduction  of  any  amount  paid 
or  incurred  for  ])artici])ation  in  any  political  campaign.  Unfortu- 

nately section  3  goes  on  to  prohibit,  also,  the  deduction  of  any  amomit 
paid  or  incurred  in  connection  with  any  attempt  to  influence  the 
general  public  or  segments  thereof  with  respect  to  legislative  matters 
or  referendums.  In  other  words,  informing  legislators  is  deductihli. 
but  informing  the  general  public  or,  more  importantly,  correctin;: 
misinformation  to  which  the  general  public  has  been  exposed  is  not 
deductible. 

I  am  here  today  to  support  the  idea  behind  section  3  of  H.K.  10050 
except  for  the  very  last  limitation  contained  in  subparagraph  (B) 
which  I  have  just  discussed  with  you  and  to  ask  you  to  consider 
expanding  on  that  idea.  I  urge  that  the  provisions  of  this  section 
be  amended  to  include  the  provisions  of  the  bill,  S.  407,  introduced 
jointly  by  two  distinguished  members  of  this  great  Senate  Committee 
on  Finance:  Senator  Ilartke  of  Indiana  and  Senator  Kerr  of 
Oklahoma. 

The  ITavtke-Kerr  bill  is  essentially  the  same  as  H.K.  7123,  originally 
inti'oduced  in  the  House  during  the  8Gth  Congress  by  Kepi-esentativV 
Hale  Boggs  of  Louisiana.     You  w^ill  remember  that  this  legislation 
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was  amended  by  the  House  Committee  on  Ways  and  Means  and  re- 
ported unanimously  on  July  1,  1960.  Unfortunately  it  was  too  close 

to  adjournment  for  further  action  and  the  bill  never  reached  the  floor 
of  the  House. 
In  the  87th  Congress,  legislation  similar  to  the  Boggs  bill  or  the 

Ways  and  Means  Committee  bill  lias  been  introduced  in  the  Senate 

by  "Senator  Hartke  and  Senator  Kerr  and  by  Senator  Capehart  of liidiana.  In  the  House,  eight  Members  have  recently  introduced  leg- 
islation to  accomplish  this  same  purpose.  They  are:  Kepresentative 

league,  Democrat,  of  Texas,  Boggs,  Democrat,  of  Louisiana,  Byrnes, 
Kepublican,  of  Wisconsin,  Miller,  Republican,  of  New  York,  Wilson, 
Republican,  of  California,  Dooley,  Republican,  of  New  York,  Pelley, 
Kepublican,  of  Washington,  and  the  late  Overton  Brooks,  Democrat, 
of  Louisiana. 
The  need  for  legislation  in  this  area  is  emphasized  by  the  fact  that 

there  is  at  present  no  duly  enacted  law  on  the  books  to  guide  the  tax- 
payer, the  courts,  or  the  Internal  Revenue  Service.  Congress  has 

never  adopted  any  measure  to  lay  down  exact  limits  as  to  the  deduc- 
tibility of  expenditures  made  to  influence  the  passage  or  defeat  of 

legislation. 
All  Congress  has  said — and  the  latest  version  appears  as  section 

162  (a)  of  the  Internal  Revenue  Code  of  1954 — is : 
There  shall  be  allowed  as  a  deduction  all  the  ordinary  and  necessary  exi)enses 

paid  or  incurred  *  *  ♦  in  carrying  on  any  trade  or  business  ♦  *  * 
To  the  layman  it  might  seem  logical  that  a  businessman  who  spends 

his  business's  money  to  oppose  passage  of  legislation  which  would 
damage  or  destroy  his  business  would  be  allowed  to  deduct  as  an  ex- 

pense the  cost  of  fighting  this  battle  for  survival.  This  might  even 
seem  to  be  the  intent  of  Congress. 
But  for  many  years,  the  Internal  Revenue  Service  has  disallowed 

deductions  of  gross  income  for  expenses  made  for  the  purpose  of  in- 
fluencing legislation  even  when  the  legislation  aflected  the  income  and 

the  continued  existence  of  the  business  itself.  Through  stepped  up 
enforcement  and  a  succession  of  Treasury  Department  rulings  cul- 

minating in  a^  IRS  regulation  in  December  1959,  the  Federal  Gov- 
ernment has  imposed  what  amounts  to  censorship  by  taxation  a  price 

tag  on  the  right  to  petition. 
In  the  Cammarano  and  Strauss  cases,  decided  jointly  by  the  U.S. 

Supreme  Court  in  1959,  the  Treasui-y  Department  won  a  test  of  its 
regulations.  Cammarano,  a  wholesale  beer  distributor  in  the  State  of 
AVashington,  contributed  to  defeat  a  referendum  on  the  1948  ballot 
which  would  have  created  a  State  monopoly,  driving  private  business- 

men completely  out  of  the  beer  and  liquor  business.  Strauss,  a  liquor 
Avholesaler  in  the  State  of  Arkansas,  participated  in  organizing  an 
association  to  oppose  a  statewide  prohibition  law  which  was  voted 
on  in  the  1950  election.  The  Internal  Revenue  Service  disallowed  any 
deduction  in  either  case  and  the  Supreme  Court  upheld  the  IRS. 
There  was  no  question  in  either  case  that  the  proposed  legislation 
would  have  eliminated  the  business  of  the  .firms  fighting  the  legisla- 

tion. The  Supreme  Court  decision  did  not  dispute  that  point. 
Kathor,  it  ruled  against  both  taxpayers  on  the  grounds  that  \.\\q  fail- 

ure of  Connjrcss  to  enact  legislation  correctinjy  the  succession  of  in- 
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toi'pretations  p^iven  the  law  by  the  IRS  was  tantamount  to  con^jres- 
sioiial  a])proval. 

Actual ly,  this  could  have  happened  to  any  business  facino^  adverse 

lep^islation.  1  understand,  I'or  example,  that  the  Italian  Govern- 
ment has  just  banned  all  toljacco  advertising^.    Could  it  happen  here? 

At  a  public  hearinoj  in  November  1959,  held  at  tlie  request  of  some 
50  organizations,  representatives  of  newspaper  associations,  labor 
unions,  business  irroups,  le^al  orij^anizations  and  medical  groups  op- 

posed the  proposed  regulations.  The  rules  were  ado])ted  as  proposed 
witliout  change  despite  virtually  unanimous  opposition  during  the 
hearings. 

This,  the  current  Internal  Revenue  Service  regulation  on  the  sub- 
ject, 1.162-15 (c),  issued  in  December  1959, provides  that — and  I  quote: 

Expenditures  for  lobbying  purposes,  for  the  promotion  or  defeat  of  legislation, 
or  for  carrying  on  propaganda  (including  advertising)  related  to  any  of  the  fore- 

going purposes  are  not  deductible  from  gross  income,  even  though  the  legislation 
may  directly  affect  the  taxpayer's  business. 

Mr.  Cliairman,  it  is  not  fair  to  deny  a  businessman  deductibility  on 
expenses  he  must  incur  to  save  his  very  business.  When  the  Supremo 
Court  goes  so  far  as  to  authorize  a  mail-order  dentist  to  deduct  as 
ordinary  and  necessary  business  expenses  the  legal  costs  of  defendinjr 

himself  against  a  charge  of  y')0stal  fraud  why  sliouldn't  a  businessman have  a  right  to  defend  his  business  against  unfavorable  leirislation 
which  might  ruin  him.  Are  we  to  believe  that  if  you  defraud  the 
public  your  defense  costs  are  tax  free  but  if  you  inform  the  public  on  ;i 
legislative  issue  you  must  pay  a  tax  on  your  expenditure  ? 

These  tax  ]-)enalties  against  freedom  of  expression  and  the  I'ight  to 
petition  wei-e  never  enacted  by  Congi-ess.  Incidentally,  I  feel  strongly 
that  the  i-ightto  enjoy  a  free  press  is  the  right  of  all  the  peo])1e,  includ- 

ing advertisers.  It  should  cei-tainly  not  he  subject  to  a  tax  penalty 
wlien  exei-cised  by  others  than  editoi-s,  publishers  and  newsmen. 

In  the  few  minutes  left  to  me  I  shall  point  out,  first,  why  Congi-ess 
should  act  by  including  the  pi'ovisions  of  the  ITartke-Kerr  bill  in  the 
tax  legislation  now  before  you.  Second,  I  sliall  try  to  answer,  briefly, 
critics  of  this  legislation  who  have  develo]:)ed  two  or  three  standard 
arguments  which  they  usually  advance  to  justify  Congress  in  remain- 

ing mute  on  this  subject. 
Early  in  1960  I  was  especially  impressed  with  the  plight  of  a  fellow 

newspaperman,  Alex  H.  Washburn,  editor  of  the  Hope  Star,  of  Hope, 
Ark.,  and  cochairman  of  the  Press  Committee  To  Eliminate  Censor- 

ship by  Taxation  for  whom  I  speak  today.  Alex  Washburn  started  a 
vigorous  crusade  against  an  amendment  to  the  State  sales  tax  law 
wliich  extended  its  provisions  to  apply  to  livestock  and  ])oultry  feed. 
His  campaign  was  motivated  by  a  desire  to  protect  his  community  and 
his  own  newspiiper  against  possible  loss  of  income  iTSulting  from  the 
extension  of  the  sales  tax  to  a  point  where  business  would  be  driven 
across  State  lines  to  escape  taxation.  His  expense  for  promoting  a 
petition  campaign  for  a  popular  referendum,  about  $0,000,  was  dis- 

allowed as  ordinary  business  expense  by  the  Internal  Revenue  Service. 
The  Tax  Court  and  tlie  Eighth  Circuit  Court  of  Appeals  both  ruled 
against  him  and  the  Supreme  Court ,  which  has  been  acclaimed  by  some 
as  a  champion  of  individual  liberty  in  other  cases,  refused  to  hear  Alex 

Washburn's  appeal. 



2000 

REVENUE    ACT    OF    1962  1995 

The  committee  is  undoubtedly  familiar  witli  the  diiliculties  of  the 
Timken  Koller  ikarjji*:^  Co.  whicli  was  informed  by  tlio  Jnteriial  Keve- 
nuo  Service  that  it  could  not  deduct  as  a  business  expejise  more  llian 

$1  million  spent  for  institutional  advertisin;L(.  'J'Jie  adveVtisin;^  in 
niiestion  contained  copy  dealin<j:  witli  public  issues,  in  some  cases,  but 

I'lot  with  specific  legislation.  The  series  dealt  witli  such  mattoi-s  as  in- flation, the  menace  of  communism,  and  governmental  spending. 
Essentially  the  company  used  these  ideas  to  attract  attention  to  the 

advertisments,  to  build  good  will  and  to  secure  favorable  notice.  Yet, 
the  IKS  ruled  that  such  public  relations  copy  could  not  be  published 
as  a  reasonable  and  necessary  business  expense.  Had  they  used  ])ic- 
tiires  of  attractive  girls. to  secure  attention  for  their  advertising  every- 
rhing  would  have  been  all  right.  But  ideas — they  wei-e  ruled  lum- 
(leductible.  Doesn't  this  suggest  that  if  Congress  fails  to  take  alfirma- 
tive  action  now,  the  Internal  Kevenue  Service  will  feel  constrained 
to  act  as  a  censor  of  advertising  as  well  as  a  collector  of  taxes? 
The  Public  Ivelations  Journal,  the  monthly  magazine  of  the  Public 

radiations  Society  of  America,  carried  an  efl'ective  editorial  in  the 
August  1961  issue  titled  "Censorship  by  Taxation"  which  discusses  in 
some  detail  the  Timhen  Roller  lieanna  (Jo.  case.  The  editorial  con- 

cludes— and  I  quote : 
The  Public  Relations  Journal  sympathizes  with  the  budpet  problems  of  the 

Treasury  Department  and  its  need  to  develop  new  and  ever  larj::er  sources  of 
revenue.  But  we  believe  Congress  must  make  certain,  by  adequate  legislation, 
that  in  the  IKS  zeal  no  inequities  are  created  and  no  regulations  interpreted  in 
siK-h  a  manner  as  to  stifle  freedom  of  expression. 

Ml'.  Chairman,  I  shall  not  take  the  valuable  time  of  the  committee 

to  )-ead  this  entire  editorial  but  I  would  a])pi'eciate  it  if  you  would 

liave  it  ]-)rinted  in  full  in  the  record  of  these  hearings  since  it  does  i*ep- 
i-csent  the  thinking  of  themajoi*  ])rofessio)ial  organization  in  the  iield 
(if  Dublic  relations. 

The  Cjiauoian.  Without  objection. 
( The  document  referred  to  follows :) 

CENSORSHIP   BY   TAXATION 

Of  vital  interest  to  all  corporate  advertisers,  media  advertising  personnel  and 
])nl»lic  relations  practitioners  is  the  suit  recently  filed  by  the  Timken  Roller 
lii'iii-ing  Co.  against  the  U.S.  Government. 
This  suit  is  an  attempt  to  recover  $1,283,000  in  taxes  paid  under  protest  as 

the  result  of  the  disallowance  by  the  Internal  Revenue  Service  of  certain  plant 
city  advertisements  as  deductible  business  expense. 

In  the  main  these  ads  dealt  with  economic  and  political  subjects  which  affect 
the  welfare  of  the  company,  its  employees  and  their  communities.  They  did 
not  advocate  special  legislation.  Tliey  wore  disallowed  under  IRS  regulations 
adopted  less  than  2  years  ago  after  iirief  hearings  at  which  virtually  every 
witness  testified  against  them. 

'I"he  Timken  case  seems  to  confirm  the  doubts  expressed  at  that  time  by  C. .Tnnies  Proud,  president  and  general  manager,  Advertising  Federation  of  Amerl- 
cii,  who  descril)ed  the  proposed  regulations  as  "loo.sely  and  ambiguously  worded." 
Mr.  Proud  was  especially  farsighted  when  he  observed,  "almost  every  [institu- 
tioiuil]  advertisement  could  be  considered  as  politically  controversial  if  it  hap- 
jMMis  to  deal  with  any  subject  under  the  sun  on  which  any  member  of  govern- 

ment or  a  jiolitician  outside  of  government  has  uttered  a  single  word." 
IKS  regulations  presei\tly  in  force  and  the  rulings  which  stem  from  them 

ni.'iy  »>e  interi)reted  to  prohibit  the  deduction  of  any  advertising  expenditure which   directly   or   indirectly   tends  to  influence  legislation. 
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Those  who  disagree  with  these  regulations  believe  that  Congress  should  pass 
delinitive  legislation  to  spell  out  clearly  what  sort  of  advertising  or  other  activity 

is  considered  as  directly  inlluencing  legislation  and  what  is  institutional  or  "gooil 
will"  advertising  and  therefore  a  deductible  expense. 

For  the  public  relations  profession,  the  Timken  case  is  an  important  sign- 
post, for  the  decision — and  implications  flowing  from  the  decision — may  have 

far-reaching  effects  upon  activities  other  than  advertising.  Alarm  has  been  ex- 
pressed in  some  quarters  that  the  IKS  rulings  as  presently  constituted  might 

conceival)ly  be  applied  to  render  the  total  cost  of  a  public  relations  program  non- 
deduetiblo  as  a  business  expense. 

While  the  I'ublic  lielations  Society  of  America  has  been  keeping  its  member- 
ship Inforjuod  on  this  matter  foi-  over  .'i  years,  other  groups,  including  the  Adver- 

tising Federation  of  America,  Americnn  Association  of  Advertising  Agencies, 
American  Newspaper  J'ublishers  Association  and  the  Cliamber  of  Commerce  of 
tlie  United  Slates  have  been  equally  interested  in  the  2  bills  on  tins  subject  before 
the  Senate  and  tlie  :I0  before  the  House,  the  best  known  of  wliich  is  the  I'Oggs 
bill,  Jr.lt.  <M0. 

One  group  doing  especially  effective  work  in  this  field  of  securing  legislation  to 
offset  the  IJvS  rulings  is  the  Press  Committee  To  JOliminate  Censorship  by  Taxa- 

tion. Jt  is  com])osed  principally  of  'JHO  grassi'oots  newspaper  editors  aTid  puh- 
llsliers.  Its  cochairmen  are  Alex  11.  AV'ashburn,  editor  and  publisher  ol'  the  liope 
(Ark.)  Star,  and  Dr.  John  II.  Steelman,  publisher  and  owner,  Su!)urban  Reconl 
Silver  Spring,  Md. 

Some  advocates  of  definitive  legislation  believe  that  the  action  of  IRS  amounts 
to  censorship,  since  tlie  disallowance  of  advertising  for  income  tax  purposes  is  an 
effective  way  of  preventing  it  from  being  run.  True,  such  ads  may  be  run,  en- 

tirely at  the  company's  own  expense.  I5ut  in  tlie  opinion  of  many  this  puts  a 
premium  or  penalty  on  free  expression.  Still  others  think  there  is  an  even  larger 
question  involved.  They  say  that  a  business  should  have  the  right  to  si)eak  out 
for  or  against  proposed  legislation,  directly  affecting  that  business,  and  have  tlio 
action  considered  a  legitimate  and  necessary  cost  of  doing  business. 

At  any  rate,  it  seems  evident  that  the  present  regulations  lack  clear-cut  guide- 
lines. This  and  the  Timken  case  have  made  business  extremely  cautious  about 

exercising  a  prerogative  to  speak  on  public  issues. 
G.  D.  Crain,  .Jr.,  president  and  publisher.  Advertising  Publications,  Inc.,  writinjr 

in  Industrial  Marketing,  pointed  out  that,  "Until  recently,  political  ads  were 
defined  to  mean  those  which  opposed  or  favored  pending  legislation,  or  opposed 
or  fnvored  candidates  running  for  oHice.  *  *  ♦ 

"To  say  that  advertising  which  expresses  an  opinion  on  a  subject  of  importance 
from  an  economic,  social,  or  political  standpoint  is  not  a  proper  use  of  company 
funds  In  an  nrl)itrary  decision,  but  unfortunately,  opposition  to  it  requires  lon;r 
and  expensive  litigation. 

"For  thnt  reason  Congress  should  approve  legislation,  now  pending,  which  OK's 
for  income  tax  purposes,  tlie  use  of  advertising  dealing  with  public  affairs." 

Tho  Fublic  Rehiiions  .Tournal  syrnpnthir.os  with  the  budget  problems  of  tlip 
Treasury  T)opartment  and  its  need  to  develop  new  and  ever-larger  sources  of 
revenue.  T!ut  wo  believe  Congress  must  make  certain,  by  adequate  legislation, 
tli:\t  in  the  Tl!S  zeal  no  Inequities  nre  crenfod  and  no  regulations  Interpreted  in 
such  a  manner  as  to  stlfie  freedom  of  expression. 

Mr.  Manns.  Oiir  oommitteo.  is  cmicerned  primarily  with  the  prin- 
ciples of  indiviflnal  liberty,  free  speech,  freedom  of  the  press,  and  the 

constitutional  riprht  to  petition  which  are  involved  in  this  controversy. 
Tliese  principles  are  much  more  import^ant  than  the  impact  of  the 
economic  penalties  imposed  on  any  business  wliich  tries  to  preserve 
its  existence  njrainst  cripplin«T  lejrislntion.  Thev  far  transcend  the 
dollars-and-cents  effect  of  such  a  rejrnlation  on  the  revenues  of  small 
newspapers,  mafrazines,  and  trade  associations. 

In  his  <rreat  defense  of  Thomas  Paine,  Thomas  Erskine  pointed  up 
these  renl  issues  when  he  warned : 

The  liberty  of  opinion  keeps  governments  themselves  in  due  subjection  to  their 
duties. 

What  is  the  ul<  imate  dnniror  if  this  T-ejrulation  is  carried  to  its  logical 
end  ?    It  can  become,  as  Fortune  mafrf^zine  called  it,  "a  tax  on  criticism.-' 
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Til  is  taxing  power  can  be  used  to  prevent  citizens  from  using  mass 
liietlia  to  inform  their  neighbors  about  governmental  actions  which 
•lircaten  their  very  economic  existence.  This  reguLation  actually  gives 
to  tlio  Government  the  power  to  censor  political  views,  or  any  views 
which  the  bureaucracy  may  construe  as  being  political. 
Institutional  advertising  will  then  deteriorate  to  the  point  where  it 

dares  only  to  be  against  sin  and  it  had  better  be  a  nameless  sin  at  that. 
As  a  witness  pointed  out  at  the  Internal  lievenue  Service  hearings, 
lUiti-infhition  ads  could  be  interpreted  as  being  against  new  ])ublic 
works  legislation  ;  advertising  on  racial  tolerance  couKl  be  construed  ;is 
being  in  favor  of  the  passage  of  civil  rights  legislation. 

Editor  &  Publisher  sums  up  the  danger  well  in  their  editorial  of 
.fanuai^y  9,  19G0: 
The  free  press  guarantee  of  the  Bill  of  Rights  was  designed  to  give  everyone 

equal  opportunity  to  write  as  they  pleased  and  to  use  a  printing  j)ross  to  dis- 
seminate those  opinions  about  public  affairs,  legislation,  etc.  Tlie  guarantee  no 

longer  is  operative  if  the  Government  can  rule  that  tlie  expression  of  certain 
i)l)inions  is  taxable  and  the  utterance  of  others  is  nontaxable.  Once  the  precedent 
is  established  there  will  be  nothing  to  prevent  an  extension  of  the  ruling  to  en- 

large the  "taxable  opinions" — those  opinions  about  public  afl'airs,  governmental 
procedure,  and  legislation  which  may  not  be  uttered  without  penalty  of  taxation 
[.y  the  Government. 

Mr.  Chairman,  would  it  be  possible  to  have  that  editorial  from  Edi- 
tor &  Publisher  and  its  sequel  on  January  16,  together  with  their  edi- 

torial of  March  19, 19G0,  entitled  "Wliere  There's  Plope" — based  on  the 
decision  in  the  Alex  Washhum  case — included  in  the  record  of  this 
liearing? 
The  Chairman.  Without  objection. 
(The  documents  referred  to  follow :) 

[From  Editor  &  Publisher,  Jan.  9,  1960] 

Censorship  by  Taxation 

As  predicted  by  the  Advertising  Federation  of  America  (Editor  &  Publisher, 
Dec.  10,  p.  68)  the  Internal  Revenue  Service  has  adopted  a  rule  making  ex- 

penditures for  lobbying,  political  campaigns,  and  other  "propaganda"  advertising 
iiuiideductible  as  business  expenses  for  income  tax  purposes.  Tliis  has  been  done 
arbitrarily  by  IRS  without  waiting  for  the  requests  of  congressional  hearings  on 
the  subject  or  the  fate  of  several  bills  pending  before  Congress. 

In  our  opinion  this  ruling  is  un-American  if  not  unconstitutional.  Because  of 
oiu"  severe  income  tax  laws  it  gives  the  Government  the  power  to  censor  political 
views  by  taxation.  Only  the  wealthy  will  be  able  to  express  views  on  pending 
Ic-jislation  through  mass  media  even  if  the  proposed  statute  means  iinanclal 
disaster  to  them. 
The  free  press  guarantee  of  the  Bill  of  Rights  was  designed  to  give  everyone 

(•(|nal  opportimity  to  write  as  they  pleased  and  to  use  a  i»i-intiiig  press  to  dis- 
.soniinato  those  opinions  about  public  affairs,  legislation,  etc.  The  guarantee  no 
longer  is  operative  if  the  Government  can  rule  that  the  expression  of  certain 
oidnions  is  taxable  and  the  utterance  of  others  is  nontaxable.  Once  the  prece- 

dent is  established  there  will  be  nothing  to  prevent  an  extension  of  the  ruling  to 

enlarge  the  "taxable  opinions" — those  opinions  about  public  alfairs,  governmental 
procedure,  and  legislation  which  may  not  be  uttered  without  penalty  of  taxation 
by  tlie  Government. 

[From  Editor  &  Publisher,  Jnn.  10,  19fi0] 

Censorship  by  Taxation 

The  Internal  Revenue  Service  ruling  prohibiting  as  deductible  business  ex- 
penses any  advertising  expenditures  for  the  promotion  or  defeat  of  legislation  or 

otlu-r  "i)ropagnnda"  purposes  is  clearly  censorshij)  by  taxation. 
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IRS  says  "sure,  you  can  spend  your  money  for  such  advertising  but  you  can't 
deduct  it  as  a  business  expense  even  if  the  Government  action  or  the  legislaiiun 

discussed   in  the  advertising  threatens  to  put   you  out   of   business." 
We  would  like  to  propose  a  test  case.  Let's  get  some  fearless  Congressman  to 

introduce  a  constitutional  amendment  to  change  the  Bill  of  Rights.  Every  publi- 
cation in  the  country,  in  fact  all  media,  would  hop  on  this  and  oppose  it  eOi- 

torially  and  probably  in  display  space.  This  opposition  to  legislation  would  co>f 
money  for  publishers  and  broadcasters.  It  is  the  same  as  if  an  advertiser 
bought  time  or  space  to  oppose  legislation  affecting  his  business.  Would  this 

opposition  of  media  to  legishition  be  considered  "propaganda"  by  IRS? 

[From  Editor  Si  Publisher.  Mar.  10,  1000] 

Editokial  :  Wherr  There's  Hope 

In  nil  of  the  discussion  on  the  Internal  Revenue  Service  rulings  which  result 
in  curbing  business  expenditures  for  opinion  advertising,  nothing  has  hit  home 

wltli  su<'li  lin])act  as  the  'I'ax  Court's  decision  against  A.  II.  Washburn  of  tin- 
Hope  (Ark.)  Star. 

Mr.  Washburn  crusnded  to  obtain  a  vote  by  the  people  on  a  question  of  ;i 
State  sales  tax — only  to  find  that  he  must  write  off  the  expense  (about  $6,000) 
as  a  bread-and-butter  item.  lie  can't  charge  it  up  to  "ordinary  business  ex- 

penses" and  claim  it  as  a  deduction  in  figuring  his  income  tax. 
The  editor's  campaign  was  prompted  by  a  desire  to  protect  himself  and  the 

newspaper  against  possible  loss  of  income  if  a  higher  sales  tax  were  imposed  to 
make  up  for  what  he  considered  an  unjustifiable  exemption  on  a  certain  gronp 
of  producers.  lie  was  right,  too ;  the  tax  was  hiked.  The  court  record  does 

not  show  any  evidence  of  harm  to  the  Star,  up  to  this  point,  but  that's  immate- 
rial now.  In  the  opinion  of  the  judge,  the  editor's  fears  of  depreciation  or  hoiKs of  an  enhancement  in  income  were  too  remote  to  be  considered. 

Since  the  Supreme  Court  had  spoken  on  such  matters  in  the  Camtnaraun 
case,  the  Tax  Court  relied  on  the  precedent  which  grew  out  of  a  claim  by  liquor 
dealers  for  deductibility  of  expenses  in  seeking  a  referendum  on  legislation  nf- 
fecting  their  business.  This  is  the  same  authority  cited  by  IRS  in  defending 
its  regulations  which  declare  that  advertising  expenditures  of  public  utilitv 
firms,  for  example,  when  they  oppose  public  ownership  plans,  are  not  ordinary 
and  necessary  business  expenses. 

The  entire  question  of  tax  allowance  for  "lobbying"  expenses,  including  adver- 
tising costs,  is  on  the  agenda  of  the  House  Ways  and  Means  Committee  which 

has  already  held  hearings.  The  American  Xew.spaper  Publishers  Association 
arg\iod  thnt  nondeductibility  amounted  to  censorship  of  ideas. 

Our  advices  from  Washington  this  week  were  that  a  fioodtide  of  grassroots 
pressure  will  be  needed  to  get  any  of  the  corrective  bills — six  in  the  House  and  one 
in  tlio  Senate — out  onto  the  floor  before  adjournment  of  this  session.  Rejjre- 
sentMtive  Halo  P.oggs,  Louisiana  Democrat,  has  mndo  a  strong  plea  for  his  bill 

on  tlie  grontid  that  Congressmen  rely  on  opinion  ("lobby")  advertising  for  inrli- 
cations  of  back-home  sentiment. 

We're  f:]:\(\  Hie  Wnshhum  case  decision  came  at  this  time.  The  Star's  predicn- 
meiit  throws  new  light  on  a  good  cause.  Where  there's  Hope,  Congress  won't 
let  democratic  ideals  die. 

Mr.  Mavns.  Those  Avho  oppose  lesjislation  to  remove  tlie  price  tafj 
from  the  v]fi]\t  to  petition  jxcnei-allv  base  their  arfrumenf  on  tlie  premise 
(hat  sub.sl  i(u(in«;  a  l)i]l  sncli  as  S.  -iCT  for  section  3  of  H.R.  10650  would 
«rivp  bnsinoss  oi*  otlier  fully  taxable  ])rolitmaicin^  oi-oanizations  an  nd- 
vantajzo  over  the  ordinary  citizen  insofar  as  o]:)posinn:  or  snpportinp: 
lc<]i:islation  is  concoi'ned.  This  ar<rument  is  not  valid  when  directed 
apaiiist  such  leo:islation  for  several  reasons. 

First,  the  nverao^e  citizen  does  not  ordinarily  oppose  le^^islation  by 
takinjx  advertisements  in  a  newspaper.  He  can  organize  committees, 
recruit  volunteers,  circulate  petitions  and  orofanize  protest  meetinjrs 
which  will  be  of  sufTicient  ncAvs  value  to  be  well  covered  by  the  press. 
Many  of  these  avenues  of  expression  are  not  directly  open  to  the  busi- 
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!U's.s  corporation  in  the  same  degree  even  when  the  business  itself  is 
threatened  by  legislation. 

Second,  neither  an  iiulividnal  nor  a  business  can  deduct  any  expense 

not  directly  related  to  the  jn^oduction  of  taxable  income.  The  Fed- 
eral income  tax  law  taxes  the  net  income  of  a  business  operation  ar- 

rived at  by  deducting  from  gross  income  the  cost  of  raw  materials, 

reserves  for  depreciation  and  bad  debt,  and  all  oi-dinary  and  neces- 
siry  business  expenses.  Personal  expenses  are  not  deductible  for  in- 
coine  tax  purposes. 

For  example,  under  existing  tax  law,  a  corporation  or  an  individual 
owning  rental  housing  may  deduct  the  cost  of  repainting  one  of  these 
rental  houses.  A  ])Oor  widow  may  not  deduct  tlie  cost  of  repainting 
the  house  which  she  owns  ami  occu])ies.  It  is  not  a  business  expense. 

I)oductibility  does  not  depend  entii-ely  on  whethei'  sometliing  is  good 
oi'  bad  for  society  but  whether  it  is  an  ordinarv  and  necessary  business 

expense.  In  this  regai-d  the  ]:)rovisions  of  §.  4G7  are  entirely  con- 
sistent with  existing  tax  law  and  do  not  ])enalize  the  individual. 

Another  argument  which  is  frequently  raised  is  that  such  legislation 
will  lead  to  excesses  and  abuses.  I  am  sure  this  committee  can  write 

this  legislation  so  the  flood  gates  will  not  be  opened  wide  to  result 
ill  unreasonable  deductions  or  deductions  for  expenditures  not  di- 

rectly concerned  with  the  production  of  revenue  for  the  business  in- 
volved. To  be  deductible,  the  expenditures  must  be  ordinary,  neces- 

sary, related  to  the  business  activities  of  the  enterprise  involved,  and 
must  be  reasonable.  And  remember,  please,  every  dollar  spent  still 
eomes  out  of  profits  at  the  end  of  the  year. 

Incidentally,  the  press  of  the  Xation,  working  with  their  adver- 
tisers, have  done  an  outstanding  job  for  the  Federal  Government  and 

for  many  worthwhile  nonprofit  foundations  and  civic  causes.  News- 
papers have  played,  in  cooperation  with  l^isiness  and  industry,  a  great 

part  in  helping  to  promote  Government-sponsored  programs  during 
AVorld  War  II  and  since  through  institutional  advertising. 

It  seems  to  me  that  one  of  the  crying  needs  of  our  country  today  is 
to  stimulate  more  interest  in  the  workings  of  our  Government  at  all 
levels,  more  citizen  participation  in  public  affairs,  more  awareness 
of  the  great  decisions  facing  the  American  people  in  this  critical  hour 
of  human  history.  As  Senator  Plartke  has  pointed  out  so  effectively, 

our  lejxislators  want  and  need  the  op]>o]'tunity  to  receive  infoi'mation 
on  both  sides  of  every  issue  on  which  they  vote.  Eegulation  that  tends 
to  stifle  freedom  of  speech  and  place  a  ])rice  tag  on  the  right  of  peti- 

tion renders  a  disservice  to  the  Nation  and  its  legislators. 
May  I  add  oiie  further  observation  :  By  all  odds  the  most  active, 

most  influential,  aggressive  and  persistent  lobbying  in  this  country 
today  is  being  carried  on  by  the  Federal  Government  and  its  mul- 

titudinous ageiicies.  The  50  State  governments,  the  counties,  and 

munici]-)alities  are  also  increasingly  vocal  when  it  comes  to  agitating 
for  what  they  want  from  Congress  and  State  and  local  lawmaking 
bodies.  This  intensive  and  tireless  governmental  lobby  is  financed 

by  the  Nation's  taxi^ayers — no  one  else.  Is  it  proper  that  these  same 
taxpayers — if  they  happen  to  disagree  with  the  objective  of  some  tax- 
financed  lobbying  campaign  being  waged  to  the  detriment  of  their 
own  business — should  not  enjoy  the  right  of  rebuttal  without  paying 
a  tax  penalty? 
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Mr.  Chairman,  as  a  newspaperman  and  a  ko^islator  at  the  State 
level,  I  join  with  the  205  editors  of  the  press  committee  to  iirire  that 
the  Hartke-Kerr  bill  be  substituted  for  section  3  of  the  tax  bill  now 
before  your  committee. 

If  I  may  make  jnst  one  brief  addition  to  my  statement,  Mr.  Chair- 
man, I  wonld  like  to  point  out  that  in  1961  American  industry  spent 

$225,400,000  at  tlie  national  level  to  support  tlie  American  Red  Croi^s, 
E  bonds,  better  edncationnl  facilities  and  other  pro^^^rams  in  which  the 
Government  and  the  entire  ])ublic  are  so  interested.  In  the  periotl 
from  1042  to  1001  indnslrv,  business,  and  the  newspaper  publishers 

themselves,  spent  over  $*>  billion  in  these  prop^rams. 
I  think  it  is  a  very  impi'cssive  fi^ire,  indicating  the  scope  of  this 

public  service  institutional  advertising!^.  It  certainly  will  be  more 
difTicult  to  promote  certain  advertising^  in  the  future  if  the  status  of 
such  advertisinpr  is  not  clarified  by  confrressional  action. 

The  CiTAimrAN.  I  want  to  con<2[rat\date  you  on  a  very  able  state- 
ment. 

Mr.  Manns.  Thank  you,  sir. 
The  Chairman.  Any  questions? 
Senator  Bennett.  J  would  just  like  to  ask  the  witness,  Mr.  Manns. 

I  would  like  to  discuss  the  problem  of  Alex  Washburn  of  the  Hope 
Star  in  Hope. 

If  he  had  used  the  news  columns  of  his  paper  for  the  campaio;n  to 
the  point  where  he  had  lost  $G,000  in  the  operation  of  his  paper, 
would  he  have  been  able  to  take  advantage  of  that  as  a  proper  deduc- 

tion in  his  business? 

!Mr.  Manns.  You  mean  if  it  had  resulted  in  a  loss  for  his  year's 
operation  ? 

Senator  Benne-h'.  Yes.  Your  information,  of  course,  is  limited. 
I  assume  tliat  Washbur]i  bouo^ht  advertisin<T  space  probably  in  his 

own  ]")aper,  in  ti'yin^  to  sell  this  idea  of  a  petition. 
]\[r.  Manns.  Seuatoi-,  I  believe  most  of  Mr.  Washbunvs  $0,000  went 

for  canvassing,  ciirulatiufr  petitions,  postage,  printin<2:,  leo^al  fees,  etc. 
I  do  not  knr)w  the  amount  of  1ineap:e  that  he  ran  in  the  advei-fisinir 
or  news  colunms  of  his  own  }iewspapers. 

Senatoi-  J^ENNE-rr.  Let  us  put  it  this  way:  If  he  had  used  news 
lineaire  and  IkkI  i^iven  up  therefor  $0,000  worth  of  advertisino^  in 

oi-der  to  provide  the  news  lineap^e,  that  would  have  reduced  his  income 
by  that  amount,  and  if  it  had  amounted  to  a  loss  or  he  would — it 

would  have  i-educed  his  tax  by  that  amount  by  reducino-  liis  income. 
]\ri".  Manns.  That  is  true. 

Senator  BEXNi-n-i'.  But  because  he  chose  apparently  to  use  advertis- 
in;Lr  this  did  not  become  deductible. 

Ml-.  ]\rANNS.  That  was  the  ruling. 
Senator  Benneit.  Yes. 

Mr.  Manns.  And  the  Supreme  Court  would  not  even  hear  the  case. 
Senator  Bennett.  This  is  the  thing  that  bothers  me  a  little  bit 

about  this  situation.  You  touched  on  it  at  another  point  in  your 
statement.     You  say  on  page  10 : 

The  nverjiRe  citizen  does  not  ordinnrily  oppose  lecrislation  by  tnking:  advertise- 
ments in  n  newspaper.     He  can  or;»ani'/e  committees,  recruit  volunteers — 

et  cetera,  et  cetera — 
wliich  will  be  of  sufficient  news  value  to  be  well  covered  by  the  press. 
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To  put  it  another  way,  any  individual  or  group  that  can  command 
Dress  coverage,  for  a  point  of  view,  gets  that  valuable  coverage  for  free. 

*  Mr.  Manns.  That  is  exactly  right,  and  the  industry  or  business 
which  is  concerned  with  a  matter  of  favoring  or  opposing  legishition 
to  ])rotect  its  very  life  often  cannot  get  such  coverage. 
Senator  Bennett.  This  miglit  affect  the  well-being  of  a  particular 

business,  and  if  it  came  to  you  and  tried  to  get  news  space  as  a  busi- 
ness, to  oppose  the  news  sjjace  you  have  given  to  an  organization,  a 

,'Oiiiinittee,  or  the  statement  of  their  members,  it  probably  wouhl  iiot 
;i:ive  been  able  to  get  equal  news  space. 
Mr.  Manns.  Tliat  is  correct. 
Senator  J^ennett.  So  when  it  takes  this  space  and  pays  for  it  it 

fiuist  then  pay  for  it  at  a  terrific  cost  because  such  expense  is  not 

-Icdiictible  undei-  IIIS  rulings  and  court  decisions. 
Mr.  Manns.  Advertising  is  often  tlie  only  avenue  of  appeal  for 

businesses,  because  their  plight  is  often  not  newswortliy,  it  may  con- 
cern only  one  business  that   

Senator  Benneit.  Even  though  the  attack  on  it  may  be  newsworthy, 
Mv.  Manns.  Even  though  the  legislative  attack  on  the  business  may 

I)e.  unjustified,  yes,  sir;  the  example  is  so  often  cited  about  a  referen- 
dum on  the  sale  of  alcoholic  beverages.  Well-meaning  citizens  often 

feel  the  brewers  and  distillers  have  virtually  unlimited  funds.  But, 
I  hey  say,  who  is  going  to  speak  for  the  citizens?  The  citizens  have 
tlie  loudest  voice  of  all  and  get  the  most  news  coverage  on  such  an 
issue.  It  is  not  usually  necessary  for  them  to  resort  to  paid  advertising. 
Tliey  have  a  more  emotional  appeal  and  prominent  citizens  on  their 
committees.  The  news  columns  in  which  their  cause  is  featured  are 

f;ir  better  than  the  advertising  space,  I  hate  to  admit  it. 
Senator  Bennett.  They  get  on  the  front  page. 
Mr.  Manns.  That  is  right.  That  is  certainly  true.  If  anyone  has 

nil  advantage  it  is  the  people  who  are  fighting  such  an  issue. 
Just  last  week  the  Italian  Government  baimed  all  types  of  tobacco 

advertising  in  Italy.  If  such  a  bill  came  before  Congress,  the  tobacco 
iiuUistry,  which  depends  on  adveitising  to  sell  its  products  would  have 
to  fight  for  its  very  life.  The  tobacco  industry  would  certainly  be  en- 

titled to  protect  itself. 

I  think  there  is  something  so  basic  here  that  I  do  hope  you  gentle- 
men would  look  with  favor  on  the  substitution  of  S.  4G7  for  section  3 

of  U.K.  10650. 
The  Chairman.  Senator  Hartke. 

Senator  IIartke.  Mr.  Manns,  assuming  this  situation  stands  as  it  is 
on  the  books  at  the  present  time,  suppose  that  in  the  field  of  education 
we  hear  some  of  these  ads  on  the  radio,  you  know,  about  better  schools 
and  things  of  that  sort,  better  education  for  your  children,  just  sup- 

pose, assuming  the  Internal  Revenue  Service  kept  the  present  ruling 
that  a  group  of  business  or  industrial  people  decided  they  wanted  to 
do  something  to  help  out  some  private  institution,  such  asin  my  home 
State,  of  Evansville  College,  and  in  your  State,  William  :ind  Mary, 
by  Avorking  for  better  salaries  for  the  teachers  or  to  acquire  better 
qualified  personnel,  what  would  be  the  eflect  under  the  present  situa- 

tion, assuming  you  did  not  correct  the  legislation? 
Mr.  ̂ Iaxns.  It  would  depend,  of  course,  Senator,  on  whether  IRS 

•nierpretod  the  ad  as  dealing  with  legislation.    It  obviously  would  not 



2007 

2002  REVENUE    ACT    OF    1962 

be  deductible  bused  on,  ̂ vell,  if  tliey  felt  as  they  did  in  one  of  the 
cases  ̂ v]l!ch  I  have  cited,  the  TirnJcen  Roller  Bearing  Co.  case.  When 
it  ftomeH  rijrht  down  to  it,  there  has  been  no  hard  and  fast  j^iide  given 

th".  Ir:t<-rnJt!  Tl^vMnHi  S<-rvice  by  Con^Tess  on  S'lch  matters. 
Tii<-.  J.Vv.S.  apparently  allows  one  deduction  and  disallows  another. 

I'ut  they  are  allowinj^  fewer  and  fewer  all  the  time.  They  follow  this 
pi-ecodent  and  not  allow  any  institutional  advertising  to  be  deductible 
as  a  business  expense. 

Senator  Hartke.  What  the  Supreme  Court  has  said  is  if  Cont^ress 
wants  this  type  of  item  deductible  it  has  got  to  spell  it  out. 

Mr.  Manxs.  That  is  right. 

Senatoi-  Hartke.  And  they  failed  to  spell  it  out,  so  in  the  face  of 
these  decisions  by  the  Internal  Revenue,  if  we  do  not  like  them,  why, 

we  have  to  con-cct  them;  isn't  that  right? 
M]'.  Manns.  That  is  certainly  true.  The  Supreme  Court  was 

basing  its  decisioii  on  tlie  pi'ecedent  set  by  the  ridings  of  IRS,  whicli 
have  no  foundation  in  law  at  all. 

Senatoi"  Hartke.  AVell,  as  far  as  they  are  concerned  they  are  not 
going  to  try  to  legislate — they  have  said  in  this  system,  at  least,  for 

the  benefit  of  what  we  are  talking  about,  they  have  said,  "We  are  not 
going  to  legislate." 

Mr.  Manns.  They  said  thev  were  following  a  precedent  established 

by  IRS.^  If  your  bill  S.  4G7"  is  not  substituted  for  section  3  in  H.R. 10650  this  confusion  and  injustice  will  continue,  indefinitely. 
Senator  Hartke.  In  tlie  same  field  we  liave  some  problems  in  somo 

areas  about  teenage  drinlcing,  and  the  question  of  temperance.  Xow. 

some  efforts  are  being' made  by  some  temperance  groups.  Could  they 
be  permitted  to  deduct,  if  you  do  not  change  the  law  ? 

Mr.  Manns.  This  would  of  course  be  straight  institutional  advertis- 
ing in  that  it  does  not  attempt  to  influence  the  general  public  concern- 
ing pending  legislation. 

Senator  Hartke.  One  think  I  am  very  definitely  not  interested — I 
am  interested  in  not  having  happen — is  the  fact  that  we  permit  a 
deductible  item  as  far  as  partisan  politics  are  concerned.  But  let  us 
get  off  into  the  situation  at  the  present  time.  We  do  have  a  lot  of 

so-called  civic  organizations  like  the  Jaycees,  who  go  out  into  society 

and  say,  "Tomorrow  is  election  day.  Vote  for  the  man  of  your  choice, 
but  bo  sure  and  vote."  Or,  "Let's  go  out  and  register.  You  cannot 
exercise  your  influctice  on  election  day  unless  you  are  registered  to 

vote." If  these  provisions  as  now  are  unchanged  what  would  be  the  effect 
of  t1ie  deductibility  of  these  type  campaigns? 

Mr.  Manns.  Well,  if  the  Jaycees  used  sponsored  advertising,  I 
means  encouraged  local  business  firms  to  underwrite  the  advertising, 
it  might  or  might  not  be  deductible  as  a  necessary  business  expense. 

If  they  paid  for  it  themselves,  why,  they  are  nonprofit  anyway. 
These  advertisements  would  not,  apparently  seelc  to  influence  legisla- 
tion. 

Senator  Hartke.  They  are  a  nonprofit  organization,  there  is  no 
question  about  that. 

Mr.  Manns.  But  certainlv  if  they  got  sponsors,  as  they  usually 

do   



2008 

REVENUE    ACT    OF    196  2  2003 

Senator  IIartke.  The  same  field,  so  far  as  municipalities  are  con- 
cerned. Frequently  they  go  on  the  question  of  a  referendum  for  a 

bond  issue,  for  expansion,  as  we  see  practically  every  city  now,  which 
has  a  conuTiittee  for  attracting  new  industry.  Tiiey  go  out  and  they 
put  out  brochures  and  they  get  a  group  of  the  people  together  who  go 
over  the  countryside  and  even  buy  land. 
What  about  expenses  involved  in  conducting  these  campaigns  to 

attract  new  industry  to  their  town?  What  is  the  deductibility  of 
those  items? 

Mr.  Manxs.  The  public  utility  companies  Iiave  done  a  terrific  job  in 
tliat  field.  I  mean  over  the  whole  country  they  have  advertising  space, 
rhey  have  advertising  contacts,  and  they  devote  a  lot  of  it  to  just  such 
:i  thing,  attracting  industry. 

Senator  liAirnvE.  Take  some  of  the  railroads. 
Mr.  Manns.  The  railroads,  too. 

Senator  IIartke.  They  say,  ''Get  on  our  railroad  line.  AVe  have 
iiuliistrial  space.     AVe  will  help  you." 

.A[r.  Manns.  Thatisrighl. 

Senator  I Tartke.  Of  couivse,  they  expect  to  ̂ et  the  railroad  business, 
we  understand  what  they  were  trying  to  do.  But  they  are  also  trying 
'0  develop  something  for  the  connnunities  along  those  lines,  are  (hev 
not? 

Mr.  ]\[anns.  Yes,  it  is  actuallv  institutioiial  advertising.  I  think  it 
is  one  of  the  best  kinds,  but  it  is  cloing  a  public  service,  too. 

Senator  PIartke.  To  reem])hasize  a  little  bit  what  you  said  before, 
suppose  the  State  legislature,  forgetting  us  in  the  Senate  and  Congress, 
here,  suppose  they  did  propose  to  enact  some  legislation  which  would 

just  wipe  business  oil  the  map  for  all  intents  and  purposes,  just  de- 
stroy it.  What  recourse  would  you  have  so  far  as  deductibility  is 

concerned  under  the  House  bill  ? 

Mr.  Manns.  The  cost  of  contacting  your  legislators  would  be  de- 
ductible. You  would  not  have  any  deduction  for  any  advertising  or 

public  relations  program  developed  to  educate  the  public  to  o])pose 
^uch  arbitrary  legislation. 

Senator  Hartxe.  None  whatsoever. 
Mr.  Manns.  None  wliatsoever. 

Senator  Hartke.  Is  that  right? 
Mr.  Manns.  None  whatsoever.  This  policy  is  becoming  more  firmly 

estiiblished  every  year. 

Senator  IIartke.  You  are  going  to  have  to  admit  that  the  woi-d 
"lobbying"  has  a  very  bad  connotation. 

Mr.  Manns.  Lobbying  and  propaganda,  I  think,  are  two  things  that 
are  used  in  an  unfriendly  comiotation.  I  notice  that  the  Tnternnl 
Revenue  Sei-\^ice  delights  in  using  both  of  them. 

Senator  IIartke.  When  lobbying  becomes  education  then  it  sounds 
wonderful. 

Mr.  Manns.  That  is  right. 
Senator  IIartke.  But  still  under  the  Constitution,  we  all  Imow  that 

there  are  certain  limitations  on  certain  rights  under  the  Constitution. 
We  all  realize  that  reallv  if  you  want  to  tax  sufficiently,  the  power  to 
tax  is  still  the  power  to  destroy,  and  that  is  the  power  to  exercise,  wtih 
the  good  judgment  of  Congress.  But  one  of  the  first  things  the 
fomulers  of  this  country  did  was  to  institute  a  Bill  of  Rights,  and  the 
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first  one  of  tliose  sliifcments,  the  first  stjitemont  in  tlie  Bill  of  ]Ai<2:lits, 

the  fii-st  quotation  tliei-e,  the  first  amendment,  said  that  Coiio-ress  sliall 
malce  no  law  abridginc;  the  freedom  of  speech  or  of  the  press  or  of  the 
right  of  people  peacefully  to  assemble  and  petition  their  Government 
for  the  redress  of  grievances. 

Do  yon  feel  this  is  in  any  way  a  limitation  upon  this  amendment  in 

this  statement  of  the  Bill  oi"  Kights? 
Ml*.  Manns.  I  think  that  Congress  now  should  act  now  to  preserve 

and  protect  exactly  the  principles  of  the  Bill  of  Rights  you  were  speak- 
ing about. 

Senator  Hartke.  Well,  in  effect,  Congress  has  acted  by  acquies- 
cence, has  it  not? 

Mr.  ]\rAXNS.  Yes,  I  would  say  so. 

Senator  ITATn'Ki:.  The  ruling  was  made  as  though  it  were  an  inter- 
]")retntion  of  the  law,  -and  since  there  has  been  no  corrective  action  in 
face  of  the  rnling  it  has  the  actual  and  fnll  effect  of  law. 

^fr.  ̂ Tanxs.  Congi-ess,  in  effect,  has  acted  to  that  extent,  by  not 
acting. 

Senator  ITartke.  Congress  has,  in  effect,  acted  to  that  extent. 

]\ri-.  Manns.  Yes,  they  certainly  have. 
Senator  TTartke.  That  is  all. 

The  CrrATHMAN.  Thankyou  very  much. 

^fr.  ̂ Tanxs.  'SU\  Chairman,  here  is  a  copy  of  over  50  programs  that 
business  and  industry  have  sponsored.  Tliey  are  primarily  of  a  gov- 
ei'iiment  nature,  I  mean  suggested  by  the  U.S.  Government.  In  a 
vi'vy  shoi't  pcT-iod  of  time  they  amounted  to  i^08  million,  of  which  the 
Ciove.nunent  ]^aid  only  $2  million.  Here  is  ̂ 00  million  worth  of  adver- 

tising that  business,  iiulustry,  tlie  press  paid  for.  The  press  probably 
secured  paying  business  sponsors  for  most  of  the  advertising.  It  just 
sliows  how  interested  business  and  industry  are  in  public  affairs  and 
our  Avay  of  life.  If  we  stifle  institutional  advertising  I  am  afraid  it  is 
going  to  have  an  unfortunate  reaction. 

I  mean  if  you  take  my  bread  and  butter  away  from  me,  I  am  going 
to  have  to  be  a  little  bit  more  conservative  with  what  I  have  left.  I 

cannot  then  af'ord  to  be  as  helpful  as  I  have  in  the  past.  It  has  tre- mendous implications  all  the  way  through. 
The  CTTAIR^f an.  You  have  made  a  fine  statement. 

Ml-.  I\L\NNS.  Excuse  me.  I  did  not  mean  to  take  so  much  time  Mr. 
Chairman  and  I  appreciate  your  hearing  me,  very  much. 

The  Chairman.  "We  will  recess  and  adjourn  until  10  o'clock  tomoi-- row  morning. 
(By  direction  of  the  chairman,  the  following  is  made  a  part  of  the 

record:) 

Tir?:  CoLUMDiA  Gas  System,  Inc., 
Nciv  YorJc,  N.Y.,  April  5,  J 962. 

Subject :  Revenue  Act  of  1902 ;  legislntlve  expenses. 
'I'lie  lTononi])le  IIahuy  F.  Byud, 
Chairviuii,  f^nuitcr  Cotnmiltrc  on  Finance,  Washington,  D.C. 

Dkau  Sknatok  "RYun:  Section  3  of  the  Revenue  Act  of  190)2  (H.R.  10050),  as 
pnsscil  by  tbc  House  of  Royircsontatlves  on  ̂ ^arcb  20,  19<^'>2,  would  amend  section 
1('>2  of  the  code  to  spooHically  allow  a  deduction  from  frross  income  of  costs  di- 

rectly related  to  appeai-ances  before  and  communications  with  a  lej^islative  body 
or  a  committee  tliereof  or  individual  members  thereof.  This  amendment  is  a 
step  In  the  rijrht  direction.  It  would  not,  however,  permit  the  deduction  of 
exi)enses  lawfully  incurred  by  a  taxpayer  in  presenting  his  position  to  the  public 
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with  respect  to  issues  raised  by  initiative  or  referendum,  whether  on  the  Federal, 
State  or  local  level.  This  means  that  deductions  for  expenditures  incurred  in 
cuunectiou  with  any  submission  of  proix)sed  legislation  in  a  referendum  would  be 
disallowed ;  for  example,  a  referendum  to  the  voters  on  changes  in  gas  rates  in  a 
particular  city  served  by  a  Columbia  System  company. 

As  you  know,  with;  the  economic  system  under  which  we  live  today  being  in 
large  measure  shaped  by  political  action  through  legislation,  many  important 
legislative  changes  are  first  considered  in  referendums,  and  it  is  essential  that 
corporate  taxpayers  convey  their  views  regarding  all  proposed  legislation  to 
individual  legislators,  legislative  bodies,  employees,  customers,  stockholders  and 
to  the  public  in  general. 
We  believe  Congressman  Hale  Boggs  of  Louisiana  aptly  summed  up  the  situa- 

tion when  he  said : 

''Mr.  Speaker,  no  tax  law,  or  administrative  interpretations  should  be  per- 
mitted to  stand  that  would  impair  the  ability  to  communicate  freely  to  all  sections 

of  the  public  or  elected  representatives,  views  on  legislation  affecting  the  eco- 
nomic lives  of  our  citizens,  either  through  advertising,  membership  in  an  organi- 
zation, distribution  of  literature  or  any  other  form  of  lawful  communication. 

"If  we  dilute  the  right  of  our  citizens  to  petition  for  good  laws  by  punitive 
taxation  we  deny  them  the  right  of  self-protection  from  damaging  and  destruc- 

tive legislative  action." 
We  strongly  urge  yen  to  carefully  consider  S.  407  now  pending  before  your  com- 

mittee as  a  substitute  for  section  3  of  H.R.  10G.')0.  The  amendment  proposed  by 
S.  4(;7  would  allow  the  deduction  of  lawful  expenditures  incurred  in  providing 
information  to  the  public  on  legislative  issues.  The  bill  was  introduced  by  Sena- 

tor Ilartke  (Senator  Kerr  has  asked  and  received  permission  to  have  his  name 
added  as  a  cosponsor  of  the  bill  the  next  time  it  is  printed). 

We  request  that  this  letter  be  included  in  the  record  of  any  hearings  your  com- 
mittee may  hold  on  the  question  of  legislative  expenses. 

Respectfully  submitted. 
John  W.  Partrtdgk. 

Beacon  Milling  Co., 
Cayuga,  N.Y.,  April  J2,  J962. 

Hon.  Harry  F.  Byrd, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Byrd  :  The  Senate  Finance  Committee  has  under  consideration 
a  bill  (H.R.  10050)  to  amend  the  Internal  Revenue  Code  of  1954.  Part  of  this 
hill  deals  with  the  taxation  of  cooperative  businesses  and  their  patronage  divi- 

dend receiving  members. 
In  the  interest  of  moving  toward  equality  of  corporate  taxation,  I  would  urge 

you  to  support  this  bill  and  strive  for  its  adoption  by  the  Senate. 
A  survey  made  by  the  USDA  in  1953  disclosed  that  the  25  principal  regional 

cooperatives  had  total  sales  of  $1,332,400,808  with  net  earnings  of  .$37,057,483. 
Fifteen  of  these  co-ops  paid  no  Federal  income  taxes.  The  rest  paid  only  0.5  per- 

cent of  their  income,  or  $2,379,190.  If  these  co-ops  had  been  taxed,  as  were 
corporations,  they  would  have  paid  $19,045,948  in  Federal  income  taxes  or  .52 
ix'reent  of  their  earnings.  Cooperatives  are  now  big  business  and  should  pay 
their  fair  share  of  government. 

Tax  advantages  held  by  co-ops  have  enabled  them  to  force  their  taxpaying 
competitors  out  of  business.  Private  business  cannot  survive  with  this  unequal 
tnxation. 

It:  is  my  understanding  that  the  present  bill  provides  for  taxing  the  undistrib- 
uted earnings  of  the  cooperative  corporation  and,  in  addition,  provide  for  de- 

ducting and  withholding  from  the  amount  of  each  member's  cash  or  scrip  patron- 
i\c.o  dividend,  a  tax  equal  to  20  percent  of  such  dividend,  and  pay  the  same  to  the 
r.S,  Treasury.  This  is  a  move  in  the  right  direction  but  is  still  far  from 
(Hiunlity. 

Tl  is  clear  that  co-ops  are  vigorously  opposing  the  retention  of  tills  20  percent 
of  dividend  for  tax  purposes.  I  would  vigorously  urge  you  to  retain  this  pro- 

vision in  the  bill.  The  tax  should  be  levied  wliore  the  income  is,  not  somewhere 
else. 

Private  business  can  successfully  compete  with  co-ops  only  if  equally  tnxed. 
T  would  ask  you  to  support  this  objective  by  reporting  tlie  bill  out  of  commitfeo 
and  endorsing  it  with  your  favorable  vote. 

Very  truly  yours, 

L.  S.  Mix,  Vice  Pre  nut  rut. 
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The  Chicago  Bar  Association, 
Chicugo,   111.,  April   G,  1962. 

Hon.  Harry  F.  Byrd, 
V.S.  Senate,  WasJungton,  D.C. 
Dear  Senator  Bykd  :  There  is  nothiiic:  so  important  to  the  ndministration  of 

justice  in  Illinois  as  the  adoption  of  the  modern  judicial  article  to  our  State 
constitution,  which  will  be  submitted  to  referendum  at  the  November  19G2  general 
election.  Our  hope  for  success  is  slim  unless  Congress  acts  at  once  to  provide  for 
deductibility  for  P^deral  income  tax  purposes  of  contributions  for  support  of 
passage.  In  recognition  of  the  urgency  of  this  matter,  the  board  of  numagers  of 
the  Chicago  Bar  Association,  on  March  29,  19G2,  adopted  the  enclosed  resolution 
urging  tliat  section  3  of  H.R.  lOGoO,  the  Kevenue  Act  of  1902,  be  amended  to  pro- 

vide such  a  deduction. 
The  draft  of  amendment  approved  in  the  resolution  conforms  with  S.  2716  (by 

Senator  Dirksen)  and  H.R.  lOOSO  (by  Congressman  Yates).    Wo  hope  you  will 
give  highest  i^riority  to  acceptance  of  this  proposal  by  the  Committee  on  Finance 
as  a  part  of  H.R.  10(;r)0. 

Sincerely  yours, 
R.  Newton  Rooks,  President. 

The  Chicago  Bar  Association 

resolution    of    the    board    of    ̂ IANAOERS,    march     '2\),     1962 

Whereas  the  organized  bar  of  Illinois  and  civic  groups  throughout  the  State 
^^  llluiois,  through  an  organization  known  as  the  Committee  for  .Modern  Courts, 
are  engaged  in  a  campaign  for  the  adoption  of  a  proposed  revision  of  the  present 
judicial  article  of  the  Illinois  constitution ;  and 

Whereas  sustained  efforts  over  a  long  period  of  years  to  obtain  the  adoption 
of  a  moderni'/ed  judicial  article  resulted  in  failure  by  a  narrow  margin  in 
1958  to  obtain  the  required  two-thirds  vote  in  the  general  election,  even  though 
contributions  toward  support  of  the  campaign  for  its  passage  were  then  ruled 
to  be  deductible  as  charitable  contributions  for  Federal  income  tax  purposes  ;  and 
Whereas  the  Internal  Revenue  Service  has  ruled,  in  reliance  upon  recent  court 

decisions  and  revised  Treasury  regulations,  that  contributions  for  such  a  pur- 
pose are  no  longer  deductible ;  and 

Whereas  past  experience  in  Illinois  indicates  that  adequate  funds  for  the  edu- 
cational program  for  judicial  reform  cannot  possibly  be  raised  without  the 

stimulus  of  deductibility  of  such  contributions;  and 
Whereas  the  urgency  of  the  need  for  constitutional  authority  for  Improvement 

of  the  administration  of  justice  in  Illinois  is  so  great  that  a  contribution  to  an 
organization  dedicated  solely  to  this  cause  is  well  nigh  equivalent  to  the  pay- 

ment of  taxes  to  State  and  local  governments,  which  are  fully  deductible ;  and 
AVhereas  section  3  of  H.R.  10G50,  the  Revenue  Act  of  1962,  would  expressly 

deny  deductibility  of  a  contribution  with  respect  to  the  forthcoming  referendum 
on  the  revised  judicial  article  for  Illinois,  even  though  it  might  otherwise  be  an 
ordinary  and  necessary  business  expense:  Be  it 

Resolved,  That  the  CliicMgo  Bar  Association  recommends  that  section  3  of 
H.R.  100.10  bo  amended  by  adding  thereto  a  new  subsection  (in  conformity  with 
S.  L'710  (S7(h  Cong.,  2d  sess.)  introduced  by  Senator  Dirksen  and  II.R.  lOOso 
(S7th  Cong.,  2d  sess.)  introduced  by  Congressman  Yates)  to  amend  section  Mo 

(c)(1)  of  the  Internal  Revenue  Code  of  19.'4  (relating  to  charitable  contrilm- 
tions)  to  be  ofTeclive  with  respect  to  taxable  years  ending  after  Doceinbei-  31, 
1901,  and  to  read  as  follows: 

"(1)  A  State,  a  territory,  a  possession  of  the  United  States,  or  any  politic.-il 
subdivision  of  any  of  the  foregoing,  or  the  United  States  or  the  District  of  C<i- 
lumbia,  or  any  nonprofit  orf/anization  ercaicd  and  operated.  ej-clnHlvc.Jy  to  con- 

sider proposals  jor  the  reoryanizalion  of  the  judicial  hraneh  of  the  (/overnnir)it 
of  (my  of  the  forcpoitir;,  to  jyrovidc  information,  to  make  rccomuicndations,  and  to 
seek  piihlic  support  or  opposition  as  to  micli  proposals,  ])ut  only  if  the  contribution 

or  gift  is  made  for  exclusively  public  purposes." 
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I'uiiLic  SERvicii:  Co.  OF  Indiana.  Inc., 
J'liiin/ichl,  huL,  Aini]  17,  Ji)G>. 

Hon.  Harry  F.  Byrd, 
Cliair)ii(ni,  Senate  Finance  Committee, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  In  connection  with  the  hearings  now  being  hekl  by  your 
committee  on  H.R.  10650,  we  respectfully  request  that  this  letter  stating'  our views  concerning  section  3  relating  to  the  deductibility  of  certain  expenses  in- 

curred in  conne<'tion  with  legislative  matters  be  included  in  the  record  of  sutli hearings.  For  the  convenience  of  the  committee,  20  copies  of  the  letter  are 
enclosed. 

Section  3  of  H.R.  10G50  amends  section  1G2  of  the  Internal  Revenue  Code  so  as 
to  provide  Federal  income  tax  deduction  as  ordinary  and  necessary  expen.scs  oi' costs  incurred  by  a  business  in  direct  connection  with  (1)  appearances  before, 
submission  of  statements  to,  or  sending  comniunicaticns  to,  tlie  committees,  or 
individual  members,  of  Federal,  State,  or  local  legislative  bodies  with  respect  to 
legislation  or  proposed  legislation  of  direct  interest  to  the  taxpayer,  and  (2) 
conuuunication  of  information  between  the  taxi)ayer  and  an  org.-inlziiHon  of 
which  he  is  a  member  wiih  respect  (o  legislation  or  ])i-oposed  b'glsIalioM  of  iMiimi 
interest  to  tlie  taxpayer  and  to  such  organiy.al  Ion.  li  {ils«»  pi-ovbU'.s  ilwil  «lue>; 
j)aid  to  a  trade  orgaid/.ation  Incurring  expenses  at  (rtl»ii(nl>le  (o  U>:'.In1;iM  ve  nuii 
lers  referred  to  in  (,1)  and  (.12)  above  also  are  deduciiblc  |)rovi(!e(I  (he  in\|>;i.>cr 
is  a  member  of  such  trade  organization. 
However,  section  3  as  it  now  stands,  speclllcally  provides  tluit  amended  .'sec- 

tion ]Gl*  shall  not  be  deemed  to  allow  ileiluctions  lor  any  amounts  \m\(\  In  con- 
nection with  any  attempt  to  intluence  the  general  public,  or  segments  thereof, 

with  respect  to  legislative  matters,  elections,  or  referendums.  We  believe  that 
the  proposed  legislation  as  so  limited  would  not  ade(iuately  provide  fair  and 
equitable  relief  from  tlie  limitations  of  present  code  section  102,  and  we  there- 

fore urge  that  proposed  section  3  of  H.R.  10050  be  revised  to  provide  specilically 
that  the  cost  of  advertising  or  otherwise  expressing  its  views,  incurred  by  a 
taxpayer  in  the  ordinary  course  of  his  business,  is  deductible  for  Federal 
income  tax  purposes  even  though  such  advertisements  or  expressions  of  views 
deal  in  whole  or  in  part  with  such  matters,  elections,  or  referendums.  Where 
the  owners  or  those  responsible  for  the  management  of  a  business  believe  that 
a  Government  policy,  actually  existing  or  prospective,  is  or  would  be  either  detri- 

mental or  beneficial  to  the  public  interest  and  does  or  wt>uld  adversely  or  bene- 
licially  affect  the  business  in  which  the  organization  is  engaged,  it  should  not  be 
subject  to  tax  penalty  in  jnaking  known  its  views  and  pointing  out  its  conclu- 

sions as  to  the  effect  of  such  policy  or  prospective  policy  upon  the  public  and 
upon  the  business.  It  seems  to  us  clear  that  business  management  has  a 
right  and  a  responsibility  so  to  do,  and  that  the  tax  laws  should  not  i)enallze 
the  fulfillment  of  that  responsibility. 

In  this  connection  may  we  point  out  that  the  House  report  on  the  bill  suggests 
in  support  of  section  3  the  desirability  of  encouraging  taxpayers,  who  possess 
information  bearing  on  the  impact  of  existing  laws  or  proposed  legislation  on 
their  biisin.  .>>es,  to  make  such  information  available  to  legislative  or  other  gov- 

ernmental bdies.  We  submit  that  it  is  at  least  equally  desirable  that  such 

views  affecting  the  taxpayer's  business  should  be  made  known  to  the  public 
hy  the  affected  taxpayer.  If  section  3  of  the  bill  is  so  revised  that  it  will  permit 
fills  without  tax  penalty  resulting  from  such  action,  the  i»ublic  will  be  more 
fully  informed  on  matters  of  real  concern  to  it,  and  the  good  of  the  Nation  as 
a  whole  will  be  served. 
The  enlargement  of  the  scope  of  the  tax  exemption  under  section  3,  which 

we  are  urging,  would  harmonize  with  the  jmrpose  of  the  seetlon  as  it  now 
stands  since  it  would  provide,  as  a  deductible  expense,  costs  incurred  in  in- 
foniiijig  the  public  with  respect  to  a  referendum  submitted  to  the  vote  of  the 
jiublic  on  matters  which  concern  the  ta^ypayer's  business.  The  ])resently  pro- 

posed section  :\  specifically  allows  deductions  for  expenses  incurred  in  connection 
with  communicating  one's  views  to  a  legislator,  and  there  can  bo  no  justifiable 
reason  for  distinguishing  between  tax  treatment  in  the  case  of  such  a  commuin- 
cation  and  tax  treatment  in  the  case  of  communicating  one's  views  to  the  i)nblic 
where  the  public  is,  in  essence,  acting  as  a  legislature  in  a  referendum  or  an 
initiative  matter. 

82190— 62— pt.  5   2^^ 
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Nothing  tlmt  we  have  said  nbove  is  intended  to  indicate  in  any  degree  a  dis- 
agroenient  with  the  limitation  now  provided  in  section  8  that  any  amounts  paiil 
or  incnrre<l  for  i)articipation  or  intervention  in  any  political  campaign  of  anj- 
candidate  for  public  office  should  not  be  allowed  as  a  tax  deduction  exi)ensf. 
We  are  in  agreement  that  such  limitation  should  be  retained  in  any  revision  of 
the  section. 
We  appreciate  the  consideration  given  by  you  and  your  committee  to  this 

request. 
Very  truly  yours, 

Carroll  H.  Blanchar. 

El  Paso  Elkctric  Co., 
El  Paso,  Tex.,  April  11,  1902. 

Hon.  Harry  F.  Byrd, 
Chainnini,  f^cnatc  Finance  Co)ni)nt1ee, 
Washin(/tofi,  J).C. 
Dkau  Sknat())i  Byud  :  It  has  Just  come  to  our  attention  that  your  committee 

is  considerimc  U.K.  10()50  and  instead  of  appearing  we  respectfully  request  that 
this  letter  Ite  entered  in  the  record  of  the  hearings  on  H.R.  10G50. 

AVe  sincerely  Itelicve  that  section  3  of  the  bill  should  be  amended  to  allow  nn 
lnvi'st<ir-(>wiK'd  <>!ocLric  utility  company  like  El  Paso  lOlectric  Co.  to  aggressively 
(omi)ete  with  other  utility  operations,  be  they  gas,  electric  cooi)erative.  munici. 

j-);il  or  governmental,  l)y  advertising  with  the  rost  of  such  advertising  recognized 
as  a  legitimate  Imsiness  expense  and  deductible  as  such  before  income  taxes. 
We  also  feel  that  advertising  deductions  should  be  allowed  in  regard  to  legisla- 

tive matters  when  such  advertisements  are  re(iuired  to  i)ermit  business  survival. 
It  lias  been  said  by  some  tlmt  the  operation  of  an  electric  business  is  ;i 

monopoly,  but  in  practice  tliat  is  far  from  being  true.  Some  of  our  competitors 
Iinve  tax  advantages,  the  availability  of  money  for  construction  at  low  interest 
rates,  and  other  sultsidies,  whicli  are  not  available  to  us.  Unless  we  can  tell 
our  side  of  the  story,  as  a  business  expense,  we  are  put  unfairly  to  a  still  greater 
disadvantage  in  the  comi)etition. 

Respectfully  submitted. 
W.  V.  HoLiK,  President. 

Washinoton,  D.C,  April  18, 1962. 
Hon.  Harry  F.  Byro, 
Chnirnian,  Senate  Finance  Committee, 

M'ashinpton,  D.C. 
Dkak  Sknatoii  Byud  :  At  the  suggestion  of  your  stafT,  I  am  submitting  here- 

with, for  the  record,  certain  views  of  the  Magazine  Publishers  Association,  Inc.. 
with  respect  to  the  Internal  Revenue  Act  of  lf>G2,  H.R.  10050,  which  is  now 
])ending  before  your  committee. 
The  Magazine  Publishers  Association,  Inc.,  represents  90  publishing  com- 

panies wliich  publish  2r.O  weekly,  monthly,  or  quarterly  periodicals.  Magazines 

now  enter  -14  million  Aniei'ican  homes  where  12')  million  readers  over  1.'  years 
of  age  rely  \ipon  them  as  a  vital  factor  in  adult  education.  Certainly,  our  pnlh 
lif-ations  carry  a  tremendous  impact  on  the  cultural,  economic,  and  political 
(•(i\irse  of  th(»  country. 

Ovv  industry  is  concerned  with  the  limitation  contained  in  that  portion  of 

section  .*'>  in  II. R.  100."iO  whlcli  disallows  the  deduction  of  amounts  paid  or  in- 
curred "(P.)  in  connection  with  any  attempt  to  influence  the  general  public,  or 

segments  thereof,  with  respect  to  legislative  matters,  elections,  or  referendums." 
This  T>i'^hib!tion  would  seem  to  be  broad  enough  to  strike  a  mortal  blow  to  highly 
desirabh^  pulilic  service  and  institutional  advertisments.  Rulings  of  Internal 
Rovenue  in  recent  years  have  disallowed,  as  ordinary  business  expenses,  in- 

stitutional adverlising  concerned  with  employee  morale,  the  evils  of  communism, 
an<l  general  sui)port  of  Government  improvement. 

Furthermore,  over  the  years  magazines  liave  contributed  space  worth  hundreds 
of  millions  of  dollars  in  national  T>rograms.  For  exami)ie,  sales  of  war  and  sav- 

ings bonds  alone  committed  almost  one  quarter  billion  dollars'  worth  of  adver- 
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tising  space.     In  addition,  worthwhile  nationwide  programs   have   had   coin- 

p.i ruble  support,  such  as National  blood  program 
Ground  Observer  Corps 
Forest  fire  prevention 
Aid  to  higher  education 
United  Nations 
Radio  Free  Europe  and  others. 

While  space  for  these  worthwhile  projects  has  been  donated,  the  costs  of 
printing  and  distributing  these  pages  have  been  proper  deductions  as  ordinary 
business  expenses. 

In  the  crises  of  recent  decades,  four  President — Roosevelt,  Truman,  Eisen- 
hower, and  Kennedy — have  paid  great  tribute  to  the  public  services  of  magazines. 

It  is  conceivable,  however,  under  the  provision  of  H.R.  10050  cited  above,  that 
:i  national  campaign  on  prevention  of  forest  fires  might  well  occur  at  a  time 
when  an  agency  of  Government  is  seeking  an  increased  appropriation  on  this 
item.  Could  we  possibly  be  faced  with  a  disallowance  of  the  exi)ense,  because 
the  campaign  could  be  interpreted  as  bringing  pressure  to  bear  on  Members  of 
Congress?  I  appreciate  this  is  an  extreme  example,  but  it  certainly  illustrates 
(tne  of  the  dangers  inherent  in  the  provision  above  cited.  Free  speech  is  u  basic- 
element  of  American  democracy  and  we  feel  the  right  to  speak  out,  for  or  against 
Government  action,  even  in  advertisements,  is  fundamental  and  should  bo  en- 
c-oiiraged  rather  than  impaired. 

In  1958  an  editorial  published  in  the  Saturday  Evening  Post,  under  the  caption 

"Should  the  Power  To  Tax  Include  the  Right  To  Censor  Advertising?"  stated: 
"For  example,  it  is  hard  to  believe  that  the  Nation's  lawmakers  meant  to  give 

tax  collectors  the  right  to  decide  that  American  business  or  industry  should  be 
penalized  for  stating  its  case  and  defending  its  right  to  exist,  in  the  face  of 
Government-sponsored  competition,  by  means  of  paid  advertisements.  But  that 
is  what  the  tax  authorities  are  doing,  acting  under  a  new  interpretation  of  one 

of  their  own  regulations,  which  declares  that  money  spent  on  advertising  'for 
lobbying  purposes,  for  the  promotion  or  defeat  of  legislation  or  for  the  develop- 

ment or  exploitation  of  propaganda'  cannot  be  considered  'ordinary  and  reason- 
al)le  expenses'  deductible  for  tax  purposes." 

While  this  dealt  with  rulings  of  the  Internal  Revenue  Service,  it  nevertheless 
seems  to  be  pertinent  with  respect  to  the  proposed  section  of  the  Internal  Revenue 
Act  of  19G2. 
The  Magazine  Publishers  Association,  Inc.,  endorses  S.  4G7,  which  we  under- 

stand is  pending  before  your  committee  as  an  amendment  to  the  legislation  now 
under  consideration.     S.  467  contains  the  following  allowance  : 

"(4)  Expenses  lawfully  incurred  in  supporting  or  opposing  or  otherwise  in- 
fluencing legislation  in  the  Congress  or  in  a  State  legislature  or  in  the  legisla- 

tive body  of  a  county  or  other  local  governmental  agency  or  in  any  submission 

of  proposed  legislation  to  the  voters." 
We  believe  this  affords  a  proper  solution  to  the  problems  raised  by  that  pro- 

vision contained  in  section  3  of  II. R.  10G50  and  urge  the  committee  to  give  it  its 
very  careful  consideration. 

Respectfully, 
Francis  R.  Cawley, 

Vice  President,  Magazine  PuhUshers  Association,  Inc. 

Southwestern  Electric  I'ower  Co., 
SJireveport,  La.,  April  J7,  JOGS. 

Hon.  Harry  F.  Btrd, 
Chairman,  Senate  Finance  Committee, 
Washington,  D.G. 

DroAii  Mr.  Chairman:  We  should  like  to  submit  for  your  serious  consideration 
some  suggestions  for  changes  in  section  3  of  H.R.  10050,  on  which  measure  your 
conimittco  is  now  conducting  hearings.  We  trust  this  letter  may  be  entered 
in  the  record  in  lieu  of  personal  appearances. 
While  we  are  in  agreement  with  the  general  objectives  sought  in  section  3, 

we  feel  tliat  l)usiness  in  general,  and  our  business  in  particular,  will  be  done  a 
grave  injustice  unless  this  section  is  amended.  To  put  a  business  in  a  position 
wliere  it  cannot  use  accepted  means  of  communicating  information  about  its 
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]»n>«lnct  ns  a  nonunl  fxpcns*'  of  «1o1tik  business  5s  certainly  not  in  tlie  American 
-jiirif  of  f!ilri»!;iy, 

Sii  ft-'f-:.*  >••;;,'/,  o'jr  f',u.i/ii},7  J.a"  ha'!  rh*-.  <-Ti>*rri«rr:'.-<f  of  bavins  c*rriain  a<\ver- 
ii>j/<v.  j/'/jij'Hj/  io  j>ro;A/M  <i  ';ov<-r;j!/.<':jT.  'o;.-. •/*-'.. '-'/is  v. iih  our  bu-lLe^.»,  disal- 
Joweil  as  a  biisiness  expense.  In  our  opinion,  tliis  advertising;  was  vital  to  tlie 
very  existence  and  expansion  of  our  company.  It  was  just  as  important  and 
ne<'essary  to  our  company  as  is  any  product  advertising  by  business  that  has 
mercliandise  or  services  to  sell, 

Keei>inK  the  public  in  general,  and  our  customers  in  particular,  informed  on 
some  of  tlie  threats  to  our  business,  and  to  their  ultimate  welfare,  in  our  opinion, 
is  not  only  our  privilege,  but  our  obligation.  It  is  an  obligation  we  feel  as  keenly 
as  we  do  the  obligation  of  informing  our  customers  of  new  uses  for  electric- 
service. 

For  instance,  we  have  vigorous  competition  from  the  natural  gas  companies. 
Our  company  advertises  in  all  media  in  an  effort  to  meet  this  competition  and  to 
get  our  share  of  the  consumer  dollar  spent  for  utility  service.  We  owe  this  to 
our  customers,  to  our  employees,  and  to  our  stockholders. 

Competition  from  various  Government  projects,  seeking  to  take  away  from 
us  existing  and  prospective  electric  customers,  is  just  as  real  as  gas  competition. 
Unless  we  are  able  to  use  available  means  of  conjmunication  to  inform  peo^yle 
about  this  competition,  how  are  we  to  meet  it?  Obviously,  the  people  nre  goii)-^' 
to  make  up  their  minds  al)out  how  to  react,  but  we  must  give  them  the  informa- 

tion.    We  are  the  on'y  ones  who  have  it. 
In  our  considered  opinion,  there  is  a  necessity  for  advertising  to  meet  this 

threat,  which  is  a  real  one.  It  is  imperative  to  the  survival  of  our  business.  In 
the  Inst  fpiarter  of  a  ooitury,  the  record  of  Government  encroachment  in  tli«> 
electric  businrss  is  stark  evidence  of  the  need  for  meeting  this  competition  by  all 
legitimate  moans  available. 

With  the  scoi)e  of  Government  extending  more  widely  Into  all  areas  of  business 
operation,  it  would  be  diHicnlt  indeed  to  do  much  advertising  that  could  not  in 
.some  way  l)e  iiitcriircted  us  touching  on  legislative  matters.  As  it  now  stands, 

section  'A  would  impose  a  severe  and  unwarranted  lumdicap  on  the  Americjni 
tradition  of  free  sjM'crh  and  the  right  to  petition,  wliich  our  Nation's  i)eoi)le  hol<l 
so  dear.  'IMici-cfoic,  we  sincerely  ask  that  section  .">  of  U.K.  lOOr.O  ho  modified 
nr  n mended  by  your  committee  so  that  ordinary  and  necessary  business  expenses 
of  advertising'  will  be  dedtictible  even  though  a  portion  of  such  expense  might 
be  interjireted  as  touching  a  legislative  matter. 

Sincerely  yours, 
E.  F.  Gratiam, 

Executive  Vice  Presidenf. 

Carolina  Powkr  Sc  Light  Co., 
Raleigh,  N.C.,  A  priJ  IS,  J9G2. 

Hon.  Harry  F.  Byrd, 
Chainnan,  Senate  Finance  Committee, 
Woshi)ifjtov,  D.C. 

Dear  Senator  Byrd  :  In  the  interest  of  the  time  of  your  committee,  I  would 
like  to  request  that  this  letter  be  entered  on  the  record  of  the  hearings  you  are 

now  conducti)ig  on  II. 11.  1()(;.~0.  I  would  personally  prefer  to  appear  and  testify in  person  but  I  realize  that  the  time  of  this  committee  is  limited. 
With  respect  to  tax  credits  for  new  investment  in  industrial  plant,  let  me 

simply  say  that  there  can  be  no  economic  justificatifm  for  treating  public  utilities 
any  differently  than  any  other  industry.  We  are  in  the  market  competing  for  our 

share  of  the  consumers'  dollars  just  like  the  manufacturer  of  automobiles,  furni- ture, or  food. 
Section  :i  of  this  bill  speciflcally  disallows  as  nn  operating  expense  or  tax 

deduction  the  expenses  of  informing  the  general  public  with  regard  to  legislntive 
matters.  I  want  to  illustrate  how  unfair  and  unsound  such  a  ])ro])osal  would  be 
from  f)ur  own  recent  experience.  I  am  attacliing  hereto  a  pamphlet  that  we 
recently  distributed  to  our  S.^),00()  customers  in  South  Carolina.  This  was  a  part 
of  our  effort  to  expose  to  the  public  the  attempt  of  rural  electric  cooperatives  to 
get  the  South  Carolina  General  Assembly  to  adopt  legislation  which  would  have 

prevented  us  from  building'lines  within  certain  stipulated  distances  of  their  lines. 
This  means  that  the  law  would  have  prohibited  us  from  serving  customers  in 
various  areas  of  Soutli  Carolina  which  represented  literally  thousands  of  square 
miles  of  our  service  area  in  South  Carolina. 
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We  pointed  out  on  page  13  of  llio  luunplilet  how  that  when  the  co-op  tnkcs  m 
custon)er  that  could  be  servtHi  l)y  us  the  Slate  and  local  governments  l(»s('  H.7 
cents  out  of  every  revenue  dollar  and  the  Federal  Government  loses  13. L*  cents 
out  of  every  revenue  dollar. 

This  was  an  attempt  to  acquaint  the  taxpayers  of  South  Carolina  in  our  service 
area  with  the  fact  that  the  growth  of  the  federally  subsidized  and  tax  exempt  (at 
all  levels)  rural  electric  cooperatives  meant  a  diminution  of  the  local,  State,  and 
Federal  tax  base  and  could  only  result  in  the  ultimate  increase  of  taxes  upon 
what  is  left  in  the  tax  base. 

Under  the  present  provisions  of  section  3  of  H.R.  10650,  the  expenditure  of 
printing  and  distributing  this  information  among  our  customers  ai)parently 
would  be  disallowed  as  a  business  expense  in  the  ordinary  course  of  business.  If 
our  competitor  had  been  some  other  form  of  private  enterprise,  the  expense  would 
have  been  deductible  for  income  tax  purposes.  But,  because  the  only  way  that 
this  competition  can  be  dealt  with  happens  to  require  the  defeat  of  unfair, 
unsound,  and  discriminatory  legislation,  the  Congress  is  being  asked  to  tax  a 
penalty  against  free  enterprise. 
We  respectfully  request  that  your  committee  rewrite  section  3  so  as  to  allow 

reasonable  expenses  to  disseminate  information  to  the  general  public  with  regard 
to  legislative  matters  as  deductible  business  expenses. 

Most  respectfully  yours, 
.  Shearon  Harris, 

Vice  President  and  Associate  General  Counsel. 

Utah  Power  &  Light  Co., 
Salt  Lake  City,  Utah,  April  11,  10G2. 

Hon.  Harry  F.  Byrd, 
riinirman,  Senate  Finance  Committee, 
\V(ishi)iptoyi,  D.C. 
Pkak  Senator  Byrd:  It  Is  respectfully  requested  that  this  letter  of  comment  on 

certain  provisions  of  H.R.  10('»50,  now  being  considered  by  your  committee,  be 
entered  in  the  record  of  hearings. 

Section  2  of  H.R.  10050  provides  for  a  tax  credit  for  investment  in  certain  de- 
pre<-iable  property.  As  passed  by  the  House  this  section  provides  for  a  deduction 
rrt'dit  of  7  percent  on  new  investment  for  industry  in  general  and  of  only  3  ]ier- 
ceiit  for  regulated  public  utilities.  Without  entering  the  controversial  area  con- 
corning  the  relative  merits  of  the  investment  incentive  credit  versus  other  means 

nf  stinmlating  capital  expenditures  fdeprcn-iation  reform,  etc.),  we  believe  that 
o(initable  tax  treatment  demands  that  the  regulated  public  utilities  be  included 
;il()ng  witli  all  other  industry  at  a  uniform  credit  allowance.  Any  other  action 

wnnVd  discrindnate  against  a  large  and  important  segnu'ut  of  the  Nation's  in- 
(histi-ial  complex  and  result  in  the  regulated  utilities  bearing  a  disproportionately 
lieavy  share  of  the  tax  burden.  We  earnestly  rwiuest  that  the  investment  incen- 

tive credit,  if  enacted,  be  made  fully  applicable  to  the  regulated  utilities  at  the 
siuiie  credit  percentage  granted  other  industry. 
We  believe  that  the  provisions  of  section  3,  which  provide  for  Federal  income 

(leilnction  for  business  exi)enses  incurred  for  legislative  activity,  is  a  tentative 
stei*  in  the  right  direction  but  we  feel  that  the  proposal  does  not  adequately  fulfdl 
I  ho  full  need  for  legislative  reform  of  Code  section  102.  At  present,  ordinary  and 
iie<'essary  expenses  incurred  in  legislative  activities,  even  if  essential  to  the  very 
survival  of  tlie  taxpayer's  business,  are  not  deductible.  The  investor-owned 
fk'ctric  utility  industry  is  a  classic  example  of  existing  discriminatory  tax  de- 

ductibility treatment  in  this  particular  regard.  Our  industry  is,  in  a  most  real 
souse,  confronted  with  tax-subsidized  competition  from  Federal  CovernmiMit 
power  ajrencies  nnd  other  federally  financed  T>ublic  power  organizations.  Yet 
Muy  factnnl  advertising  devoted  to  exphiining  the  unfair  comix'titive  lulvajitnge 
(•i\.ioye(l  by  tliosi^  imblic  i)ower  .-igencies  due  to  tux  inequities  and  cost  of  money 
subsidies,  or  for  that  matter  the  cost  of  any  advertisement  which  reflects  un- 
favor:ibly  upon  public  power,  is  interpreted  as  a  form  of  "lobbying"  and  is  there- fore not  deductible. 

This  tiix  treatment,  in  view  of  the  unrestricted  advertising  (or  propagandiz- 
ing^ T»ermitred  governmental  and  quasl-governmeTital  competitors.  Is  unjustified 

nnd  diwriminatory.  We  therefore  urge  that  section  3  be  broadened  to  allow  de- 
ductibility of  ordinary  and  necessary  business  expenses  Incurred  in  advertisiiig 
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related  to  pending  or  prospective  ]e,i?islntive  matters,  but  including  a  specinl 

exception  di>;nnowing  deduction  of  expenses  used  for  participation  or  interven- 
tion in  any  political  campaign  in  support  of  or  in  opposition  to  any  candidate  for 

public  office. 

In  our  opinion,  section  4  of  H.R.  10650  would  result  in  repeal  of  tbe  time-tested 
"ordinary  and  necessary"  business  expense  concept.  It  would  substitute  statu- 

tory judgment  for  business  judgment  as  to  allowable  expenses  and  would  also 
unnec-essarily  complicate  administrative  procedures  relating  to  enforcement.  We 
urge   tliat  section   4   be  eliminated   from   II. R.    10G50. 

We  also  urge  that  a  noticeable  inequity  contained  in  section  17  be  rectified  by 
making  rural  electric  cooperatives  subject  to  the  tax  treatment  provision  of  tins 
section  to  an  e{iual  degree  accorded  other  cooperative  businesses. 

Sincerely, 
E.  M.  Nauohton. 

Houston  LiOHTrNo  &  Power  Co., 
Uovston,  Tex.,  April  JG,  J9G2. 

Hon.  Harry  F.  Byrd, 
CJiairiiian,  Srnatc  Finance  Committee, 
W  a. siting  ton,  D.C. 

DrjvR  MR.  Chairman  :  With  respect  to  section  3  of  H.R.  10650,  concerning  the 
deductibility  of  certain  expenses  incurred  in  connection  with  legislative  mat- 
U'vs,  we  wish  to  have  your  comndttee  consider  carefully  the  matters  set  out  in 
Ibis  letter  and  make  Huoh  a  part  of  the  record  of  the  hearings  now  in  progress 
on  HJiid  jr.Tt.  iry-.V), 

j',«-iijiiw«.  of  tb<;  Htflggerlijg  Impact  of  governmental  regulation,  taxation,  and 
cf»mi»etltion,  private  companies  like  ours  fmd  it  increasingly  difficult  to  survive 
and  to  perpetuate  the  free,  private  enterprise  which  has  been  the  lifeblood  of 

this  Nation's  economy.  The  influence  of  government  is  felt  at  all  levels — Federal, 
State,  and  bK-al.  It  seeks  through  taxation  and  regulation  to  reduce  or  eliminate 
the  profits  which  make  dynamic  expansion  possible — then  it  seeks  to  seize  upon 
this  handicap  to  thrust  forward  with  more  and  more  tax-supporteil  competition 
which  could,  if  allowed  to  progress  unopposed  and  unchecked,  result  in  the 
eventual  demise  of  all  free  enterprise. 

The  machinations  of  those  pressing  such  policies,  and  the  results  of  their 
implementation,  must  be  made  known  to  the  legislators  who  are  responsible  for 

making  and  changing  our  laws.  I'olh  must  also  l>e  made  known  to  the  electorate 
which  selects  legislators.  The  informational  expenses  incurred  in  making  such 
known  are  the  ordinary  and  reasonable  exr>ensos  of  survival — of  our  company 
and  of  our  Nation.  They  should  not  b<*  given  the  discriminatory  tax  treatment 
])resently  afrorde<l   (and  i)roposed  for  extension  by  H.R.  10050). 

I'lius,  it  is  our  puri»ose  in  writing  this  letter  to  implore  that  any  amendment 
to  llie  Internal  Revenue  Code  should  make  clearly  deductible  for  Federal 
incomo  lax  purposes  all  lawful  expenses  which  are  ordinai-y  and  necessary  to 
inform  tbe  legislators  (and  the  general  public  by  whom  they  are  elected)  at  all 

levels  of  th«'  fads  and  ramifications  tliereof,  including  the  taxpayer's  recom- 
mende<l  position  with  resj)ect  thereto,  relating  to  legislative,  initiative  or 
ref ei'endum  i)r()j)osals. 

In  oTir  opinion,  a  substitution  of  S.  407  (introduced  by  Mr.  Ilartke  on  Jan- 

nary  17,  I'.'C.l)  for  the  present  section  3  of  II. R.  lOG.'O  would  be  a  step  in  the 
right  direction.  l'roi)os('d  section  3  of  H.Ii.  lOCl'.O  permits  the  deduction  of  ex- 
])cnses  incurred  in  directly  communicating  with  legislators,  or  connnunicating 
with  them  through  industry  organizations,  but  denies  the  deduction  of  exjienses 
incurred  in  getting  facts  before  the  general  public. 

This  is  indeed  a  anomoly.  That  in  a  nation  such  as  ours,  where  the  ultimate 
power  is  in  the  peojile  and  where  government  has  only  such  powers  and  pursues 
such  purposes  as  the  i^eople  will,  an  attempt  should  be  made  to  impede  and 
shackle  the  dissemination  of  information  to  the  electorate  which  exercises  the 
ultimate  discretion  and  which,  meantime,  selects  the  legislators  who  are  the 

instrumentalities  of  the  electorate's  will. 
Accordingly,  we  request  that  your  committee  modify  H.R.  10650  to  include 

the  deductiliility  of  all  lawful  expenses  necessary  to  the  preservation  of  our 
economic  system.    • 

Yours  very  truly, 
T.  H.  Wharton. 



2018 

REVENUE    ACT    OF    1962  2013 

Texas  Powek  &  Light  Co., 
Dallas,  Tex.,  April  11, 1962. 

Hon.  Haury  F.  Byri), 
Chairman,  Senate  Finance  Committee, 
Washington,  D.C. 
Dear  Mr.  Chairman  :  This  is  a  respectful  request  that  this  letter  be  entered 

in  the  record  of  the  hearings  now  being  held  by  the  Senate  Finance  Committee 
on  II.R.  lOGoO  with  i)articu]ar  reference  to  section  3. 

Our  company  is  in  agreement  with  the  proposal  to  allow  as  a  tax  deduction, 
certain  ordinary  and  necessary  business  expenses  incurred  in  connection  with 
legislative  matters,  but  feels  tliat  section  3  should  not  spccilically  disallow  ad- 

vertising expense  in  connection  with  any  attempt  to  inform  the  general  public 
with  reference  to  legislative  matters,  elections  or  referendums. 

Our  industry  in  general  and  our  own  company  in  particular  are  engaged  in 
competition  with  rural  electrification  cooperatives  which  are  largely  tax  exem])t 
in  supplying  electrical  energy.  We  are  presently  negotiating  with  a  municipality 
in  north  Texas  in  competition  with  such  a  cooperative  for  a  wholesale  supply  of 
power  to  the  municipally  operated  distribution  system.  Furthermore,  an  agency 
of  the  Federal  Government  (Rural  Electrification  Administration)  is  presently 
urging  our  competitors  to  seek  legislation  at  State  levels  which,  if  secured,  will 
greatly  increase  the  severity  of  such  competition. 

The  cooperatives  continue  to  promote  their  industry  by  full-scale  advertising  in 
national  magazines,  in  local  newspajpers,  on  TV  and  radio.  No  tax  costs  are  in- 

volved for  them  in  doing  so.  We  deem  it  a  necessary  business  expense  to  meet 
such  competition  by  use  of  similar  media,  and  it  appears  only  reasonable  that 
such  exi)ense  should  be  allowed  as  a  deduction  for  tax  purposes. 

Our  own  Texas  Congressmen  tell  us  repeatedly  that  it  is  not  enough  to  keep 
them  advised  concerning  our  problems  and  the  issues  before  Congress  which 
affect  our  business,  but  also  that  we  should  and  must  keep  the  folks  back  home 
informed  so  that  voters  whom  they  represent  in  Congress  will  likewi.se  under- 

stand the  issues,  thereby  achieving  the  result  of  truly  representative  action  on 
their  part  in  Congress.  If  we  are  to  do  this  ami  thereby  attempt  to  meet  com- 

petition and  preserve  the  income  and  property  value  of  our  own  company,  we  must 
utilize  the  media  available  for  communication  with  our  own  patrons. 

We,  therefore,  respectfully  request  that  section  3  of  II.R.  10C50  be  amended  to 
include  as  deductible,  ordinary  and  necessary  business  exi)enses  incurre<l  in 
advertising  even  though  such  expenses  be  interpreted  as  relating  to  a  legislative 
matter. 

Yours  very  truly, 
W.  W.  Lynch. 

Chamrek  ok  Co^^^rKROK  of  the  Uniteo  States, 
Washinylon,  D.C,  April  17,  1902. 

The  Honorable  Harry  F.  Byrh, 
The  U.S.  Seriate,  Washington,  D.C. 

Dear  Senator  Uyrd  :  In  accord  with  your  kind  permission,  granted  when  Wal- 
ter A.  Slowinski  testified  on  our  behalf  before  your  couunittiie,  we  are  submitting 

jierewith  a  supplemental  statement  for  inclusion  in  the  record. 

This  statement  deals  exclusively  with  section  3  of  ll.ll.  lOG.'O,  relating  to  the 
(leductihility  of  exr)enditures  made  to  influence  legislation. 

Sincerely  yours, 
Theron  J.  Rice,  Legislative  Action  Cencrul  Manager. 

Supplemental  Statement,  Chamber  of  Commerce  of  the  United  States,  on 
Section  3,  H.R.  lOOr.O 

APPKARANCES,    etc.,    with    RESPKCr    TO    I.KOTSI.ATION 

Under  existing  income  tax  law,  deductions  are  allowt^l  for  ordinary  and  neces- 
sary exptMises  paid  or  incurred  in  carrying  on  a  trade  or  business. 

However,  a  problem  has  arisen  over  the  deductibility  for  income  tax  purposes 
of  business  or  trade  expenses  incurred  to  infiuence  action  by  Congress  or  other 
legislative  bodies  with  respect  to  legislative  or  constitutional  proposals. 

Section  3  of  viie  bill  under  discussion  (H.R.  10050)  deals  with  the  problem. 
The  national  chamber  contends  that  approval  of  section  3  wotild  not  remedy the  problem. 
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In  Hen  of  sootlon  .'{,  the  clmniher  urges  that  section  1(52  of  the  liitenml  Iteveniie 
Code  of  11)54  with  respect  to  leglslntive  [jroposals  be  jimeiuled,  eitlier  as  provided 
by  S.  -107  introduced  by  Senator  llartke  or  II. R.  040  as  introduced  by  liepre- 
scntative  Bog;j;s. 
The  huij^uage  of  the  latter  bill  is  that  of  a  bill  as  amended  by  the 

Ilduse  AVays  and  Means  Coniinirtee  in  action  taken  in  1000;  :it  that  time,  the 
anjended  bill  was  approved  unanimously  by  the  commitlee.  However,  final 
action  was  not  completed  during  the  SC.th  Congress. 

Senator  Ilartke's  bill  contains  tlie  language  of  the  umimended  11)00  House  bill. 
The  problem  will  best  be  met  by  congressional  approval  of  the  provisions  of 
one  of  these  bills  as  a  part  of  the  current  tax  bill  (H-R-  10050)  rather  than 
by  approval  of  section  3  as  now  written. 

7'hc  nature  of  the  prohlrm  ;  the  means  for  its  solution 
The  Internal  lievenue  Code  does  not  now  and  never  has  contained  any  provi- 

sion prohibiting  the  deduction  of  an  expense  because  it  is  incurred  for  the  promo- 
tion or  defeat  of  legislation  or  for  lobbying  purposes. 

Prior  to  the  enactment  of  tlie  V.)TA  code.  Treasury  regldations  disallowed 
deductions  for  expenditures  incurred  in  making  appearances,  submitting  mate- 

rial, or  communicating  with  respect  to  legislative  matters,  f  See  regulations  118, 
sees.  30.23';o)-l(f )  and  39.23(q)-l(a) ).  However,  the  regulations  were  not 
enforced  uniformly. 

Largely,  then,  t!.e  problem  arose  in  IDrtlK  In  that  year,  the  Supreme  Court,  in 

two  coniitanion  decisions  ( ('anini(ira)i(}  v.  U.S.  and  F.  Sfrans  t(-  S'oh.s,  Inc.  v.  U.S. 
(3r.S  r.S.  '11)8  (lOuO)),  upheld  the  validity  of  the  regulations.  It  should  l)e 
noted  that  the  Court  felt  itself  hound  to  follow  the  regulations — in  the  absence  of 
legislative  action  by  Congress.  In  the  decisions,  the  Court  held  that  the  amoimts 

expended  for  legislative  matters  were  "ordinary  and  necessary";  indeed,  they 
involved  the  very  survival  of  the  taxpayei's  business.  Further,  the  Court 
recogiii/ed  that  the  law  contained  no  i)rovisions  specinc-ally  supporting  the  regu- 

lations. The  (V)urt  ruled  jirimarily  on  the  debatable  or  at  least  dubious  ground 
that  the  Treasury  regulations  had  acquired  the  force  of  law  because  of  congres- 
sioriMl  reenactment  of  the  luiderlying  statute.  Exbibited  stron-^ly  here  was  the 
lack  of  any  lirm  knowle<Ige  of  congressional  intent;  in  effect,  the  Court  decision 
sought  to  liU  the  vacuum  of  this  intent. 

Later  in  ID.")!),  the  problem  was  complicated  further.  New  regulations,  relating 
to  deductions  incurred  with  respect  to  legislative  matters,  spelled  out  more 
si)e<itically  deductions  which  would  be  disallowed.  For  instane»s  the  new  1050 
regulations  require  disallowance  of  a  ded.uction  for  the  poi-tion  of  dues  and  other 
payments  to  any  organi/.ation,  a  "substantial  part"  of  the  activities  of  which 
consist  of  efforts  to  influence  legislation  to  the  extent  that  such  amomits  are 

"attributable"  to  these  activities.  Likewise,  the  new  regulations  state  that 
expenditures  for  the  promotion  or  defeat  of  legislation  include  expenditures  for 
the  purpose  of  attempting  to  influence  le^dslative  members  directly  or  indirectly, 
by  urging  or  encouraging  the  public  to  make  their  views  known  to  the  members. 

Uncertainties  have  plagued  taxpayers  and  Federal  employees  as  a  result  of  the 
new  Treasury  regulations  promulgated  in  1050  on  the  heels  of  the  Supreme 
Court  decisions. 

Section. .'?  of  U.R.  70C50:  General  provisiotis  and  reasoning 
If  in  all  other  respects  they  qualify  as  trade  or  business  expenses,  certain  types 

of  exitenses  incurred  with  respect  to  legislative  nmtters  would  be  deductible  under 
section  3. 

Two  categories  of  expenses  would  be  recognized  as  deductible  under  the  pro- 
visions of  section  3 : 
Expenses  in  direct  connection  with  appearances,  submission  of  statements 

or  sending  of  communicati(ms  *■  *  *  presented  to  committees,  individual 
Meud)ers  of  Cont^ress.  or  to  comnuttecs  or  individual  menibers  of  State  or 
local  governmental  legislatures. 

Fxpens(^s   in   direct   connection   with   the  communication   of  information 
between  the  taxpayer  and  an  organi/.ation  of  which  he  is  a  member  either 
from  the  orgain/ation  to  the  taxpayer  or  vice  versa. 

With  regard  to  flicvie  two  cateirorios  of  deductible  expenses,  the  legislation  or 

Tiroposod  legislation  "nmst  be  of  ilirect  iiiterest  to  the  taxpayer  and  organization. 
I'urtber.  where  the  taxp.ayer  is  an  orgaidzation  member  and  tlie  organization 

pays  or  incurs  expenses  of  the  tyi>e  referred  to  in  section  3,  dues  which  the  tax- 
]>ayer  pays  W(Mild  be  deductible  to  tiie  extent  that  they  are  used  for  such  purposes. 
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It  is  presumed  that  the  remainder  of  the  dues  is  likely  to  be  deductible  ns 
ordinary  and  necessary  business  expenses.  It  is  presumed  suHicicnt  if  all  tlie 
organization's  legislative  activity  is  related  to  the  trade  or  business  of  a  signili- 
cant  luimbor  of  its  members. 

Two  limitations  would  be  placed  under  section  3  on  deductions: 
No  deduction  would  be  allowed  for  amounts  paid  or  incurred  for  partici- 

pation or  intervention  in  political  campaigns  of  any  candidate. 
No  deduction  would  be  allowed  for  expenditures  to  inlluence  the  general 

public,  or  segments  thereof,  with  respect  to  legislative  matters,  elections  or 
relerendums.     No  deduction  is  intended  to  be  allowed  for  expenses  incurred 

in  connection  with  what  is  usually  called  "grassroots"  campaigns  intended 
to  develop  a  point  of  view  among  the  public  generally  which  in  turn  is 
directed  toward  the  legislators. 

The  chamber  agrees  that  the  regulations  issued  in  1959  by  the  Treasury  De- 
partment brought  to  a  head  many  administrative  and  enforcement  problems  and 

uncertainties  which  have  plagued  both  the  Government  and  taxpayers. 
I'ut  difhcult  as  are  the  administrative  and  enforcement  problems,  even  more 

important  are  the  policy  considerations  involved  in  denying  expenses  with  respect 
to  legislative  matters.  Also,  it  is  inconsistent  to  make  nondeductible  the  ex- 

penses incurred  in  appearing  before  legislative  bodies  or  legislators,  while 
appearances  before  executive  or  administrative  officials  with  resjject  to  admin- 

istrative matters,  or  before  courts  with  respect  to  judicial  matters,  are  deductible, 
where  (he  expenses  otherwise  (pialify  as  trade  or  business  expenses,  i.e.,  lawful 
expenditures. 
The  existing  bar  on  deductions  with  respect  to  legislative  matters  must  be 

changed.  Presentations  to  the  legislative  branch  should  be  on  substantially  the 
same  footing  in  this  respect  as  that  with  the  other  branches  of  government. 

It  is  highly  desirable  that  taxjiayers  who  have  information  as  to  the  impact 
of  existing  or  proposed  laws  on  their  trade  or  business  not  be  discouraged  in 
making  this  information  available.  This  information  is  necessary  if  citizens 
are  to  be  able  properly  to  evaluate  the  proposed  legislation.  Deduction  of  such 
expenditures  by  business  is  necessary  also  to  determine  clearly  their  real  income 
for  tax  purr>oses.  Making  sure  that  others  are  aware  of  the  effect  of  ])rt>posed 
legislation  may  be  essential  to  the  very  existence  of  a  taxi)aying  business. 

Analyzing  the  content  and  reasoning  of  section  S  of  77. R.  10650 

The  chamber  believes  that  careful  analysis  of  section  .S  of  II.R.  10050  v^'ill 
establish  that  it  is  neither  an  adequate  nor  proper  solution  to  the  problem  which 
it  is  intended  to  resolve. 
The  chamber  is  in  accord  with  the  statement  expressed  by  authors  of  the 

House  report  who  maintain  that  policy  considerations  in  the  problem  are  para- 
mount even  to  the  administrative  and  enforcement  considerations.  Indeed,  in 

this  matter  policy  is  an  overriding  and  even  overwhelming  consideration. 
The  chamber  urges  that  expenses  incurre<l  should  be  fully  deductible  alike, 

whether  before  executive-administrative,  judicial  or  legislative  bo<lies  or  officials, 
where  such  expenses  otherwise  would  qualify  as  trade  or  business  expenses, 
i.e.,  lawful  expenditures. 

Obviously,  as  the  authors  of  section  3  and  the  chamber  agree,  change  in  the 
law  emphatically  is  required  here  to  rectify  this  d1si)roporfionate  situation; 
whatever  branch  of  government  is  involved,  the  general  principle  on  deductions 
should  apply.  It  should  not  be  one  thing  for  the  legislative  branch,  and  some- 

thing different  for  the  executive  and  judicial  branches,  as  the  existing  situation admits. 

Likewise,  the  chamber  agrees  that  It  is  "desirable  that  taxpayers  who  have 
information  bearing  on  the  impact  of  present  laws,  or  proposed  legislation,  on 
their  trades  or  businesses  not  be  discouraged  in  making  this  informntion  available 
to  the  Members  of  Congress  or  legislators  at  other  levels  of  government." 
The^cbamlxT  further  heartily  sup])orts  the  st.'itement  by  authors  of  the  report 

Mint  "The  presentation  of  such  information  to  the  legislators  is  necessary  to  a proper  evaluation  on  their  pjirt  of  the  impact  of  lu-esent  or  ivroposed  legislation." 
In  addition,  the  chamber  ngreos  as  to  the  difficulty  in  allowing  trade  or  busi- 

ness expenses  genernlly,  wliile  segregating  exi>enses  relating  to  legislative 
mntters  and  denying  deductions  for  them.  Manv  expenses  mav  be  incurred 
primarily  to  Inform  a  l)usiness  itself  as  to  the  application  (»f  certain  proposed 
legish'ition.  l^ut  when  such  information  also  Is  made  available  to  legislators, 
^it  IS  diflicnlt  1o  determine  how  expense  allocntions  should  be  nia<le  l>etween  legis- Intw.n  and  mere  comy^nny  iilanning.     Also,  where  an  organization   is  involved. 
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II,  Im  (IKIlrMiIL  (o  (Iclcrjiiliif  wlieUior  or  not  expenses  involving  legislation  are 

siibstaiiLliiI.  ,  .^ 

ir  anyUiing,  this  is  a  serious  underestimation  of  the  difficulties,  and  it  appears 

insufficient  attention  has  been  given  to  the  obvious  futilities  involve<l  in  requiring 

t;jxp:iy«'rs  to  undergo  these  difficulties  as  a  part  of  compliance  with  the  Federal 

fiKitr^  ̂ y^^^'fih  Til"  rJr.nnUi'r  ■.'jr/,-/or<M  Uic  <:jffi"r;!f jr>s  will  be  avoided  if  lliere  is 

enactment  of  n  general  rule  on  the  problem,  '/bin  v.'.,, Id  tiuvc  
fli-  n'l<i<-'i  ndviiii- 

tage  of  helping  to  maintain  clarity  in  our  tax  laws  and  do  away  with  the  exist
ing 

TiTasury  regulations  which  have  led  to  the  current  problem. 

As  presently  written,  section  3  of  II.R.  lOOr.O  would  not  reduce  significantly 

the  problem  f('>r  the  taxpayer  presented  by  the  existing  situation;  in  some  ways 
section  .".  would  serve  to  further  complicate  the  taxpayer's  problem. 

In  effect,  the  wording  of  section  '.)  sets  up  a  principle:  It  permits  deduction  in 
direct  dealiJigs  with  Federal,  State,  and  local  legislators,  singly  or  in  groups; 

however,  the  wording  si.ecifically  denies  deductibility  to  the  taxpayer  where  there 
is  :iiiy  indirect  coiiiiection  with  tliese  legislators. 

In*a  deiiKxTMlic  f(M-Mi  of  government  such  as  ours,  the  chamber  regards  this dh-eci-iiidirect  di<t  iTiction  anectiiig  de<lnctibility  as  essentially  improper. 
On  file  oibei-  h:iri<I,  the  ueneriil  legislative  rule  that  would  be  provided  on 

rbMliH-llbilliy  l.y  S.  'P;7  or  U.K.  CU)  makes  no  distinctions,  particularly  between 
direct,  iirid  ijidire<-t  c(,rii)ii\jiilcatloii  with  legislators.  These  bills  hold  firmly  to  the 
principle  |li;it.  d«-(!nct  ions  shoidd  be  admissible  withf)Ut  regard  as  to  whether  or 
not  they  involve  legislation.  The  itrincii»le  would  make  certain  that  Inisiness 
exi»enses  involving  legislation,  if  otherwise  ordinary  and  necessary,  are  lawful 
deductilde  expenditures.  This  is  a  clear  statement  of  principle  which  a  taxpayer 
may  easily  undeistand  ;  it  is  not  a  principle  founded  upon  arbitrary  distinctions, 

such  as  section  'A  contains. 
To  meet  the  problem  created  by  the  existing  situation,  a  clear  statement  of 

principle  is  needed.  In  brief,  its  effect  would  be  to  eliminate  any  Federal  tax  on 

the  taxpayer's  right  to  petition  legislators  and  their  official  bodies.  Federal, 
State  and  local,  or  to  make  public  views  on  issues  pending  before  these  members 
and  their  legislatures. 

Estahlishitif/  o  policy  on  the  ri(/ht  to  speak  out 
A  firm  and  clear  legislative  ]>olicy  should  be  enacted  which  adequately  and 

properly  protects  the  rights  of  Federal  taxpayers  to  speak  out  and  speak  up  on 
legislative  and  constitutional  issues  as  s^ood  public-minded  citizens  without  beinir 
taxHl  for  their  words. 

The  T'nited  States  is  a  vast  country;  its  many  diverse  interests  are  all  rep- 
resentative of  tlie  Nation,  In  this  democracy,  people  must  speak  for  groups 

locally  ai\d  at  State  and  local  levels.  To  deny  such  speech,  to  put  a  tax  literally 
upon  it,  is  to  deny  the  very  essence  of  the  democratic  processes. 

lietter  than  most  individuals,  legislators  know  that  spokesmen  for  groups, 
lobbyists,  whether  they  work  for  profit  or  nonprofit  organizations,  by  and  large 
are  straightforward,  honorable,  and  intelligent. 

Any  jjolicy  in  a  democracy  of  taxing  free  speech  will  be  seriously  detrimental. 
With  individuals,  whether  they  be  business  executives,  professionals  or  others, 

the  existing  l-'edei-al  tax  strticture  plays  a  larj;e  role  inde(Ml  in  dc\.'islonmaking. 
rnder  the  current  individual  and  corjiorate  income  (ax  system  esiiecially 
with  its  steeply  ]>rogre.ssive  rates  there  is  a  growing  .sentiment  that  in  this  field 
we  have  reached,  or  are  reaching,  a  point  of  diminishing  returns  which  is  re- 

flected in  turn  in  loss  of  i>otential  for  econondc  gi-owlh. 
A  long  liisiory  snpports  the  view  th;it  a  i>ollcy  of  taxation  which  protects 

the  riirhl  of  taxivayers  to  si)eak  out  is  encouraging  to  tbo  economy  and  to  tljo 
well-being,  industry  and  initiative  of  its  individual  citizens.  Throughout  this 
centtiry  siu-ely,  and  most  pai'ticularly  from  the  iiu-eption  of  the  ̂ Oth  amendment 
until  1Pr.:>.  it  has  been  accepted  geiu'rally  that  exiH'nditures  for  presenting  iK)ints 
of  view  were  legitimate  business  expenditures  and,  ccuisequently,  deductible 
Items.  Tbls  general  accei>la!jce  should  now  be  given  positive  afiirmation  in  om- 
statutes:  it  should  be  nu'.de  the  law  of  the  land. 

Certainly,  the  existing  situation  is  incapable  of  being  defended.  It  also  is  all 
pervasive,  reachingjnto  the  highest  and  lowest  levels  of  government. 

On  the  pK-al  as  well  as  the  Federal  and  State  levels,  jrovernmental  action  may 
be  of  vit.-il  ijiterest,  even  affecting  the  ability  of  a  business  to  continue  and  its 
emjiloyees  to  retain  their  jobs.  Today,  we  talk  much  alxiut  growth.  One  phase 
of  •rrowth  is  industrial  development.  Let  us  say,  for  example,  that  a  com- 

munity ]tropos(>s  growth-inspiring  action.     This  may  involve  opening  a  new  area, 
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provision  of  new  or  Improved  streets,  additional  sewers,  more  school  facilities 
This  action  all  adds  up  in  most  cases,  to  the  need  for  a  bond  issue.  Facing 
such  situatioius,  communities  seek  to  raise  campaign  funds  to  encourage  more 
widespread  public  support.  The  purpose  is  therefore  legislative,  in  effect. 
Legislative  action,  that  is,  in  support  of  conmiunity  growth  and  the  creation* of  ;i(h]ili<>iial  or  improved  jobs.  Yet,  under  a  literal  interi)retJiti(in  of  the  oxImi.- 
iiig  iuLcrnal  Kevenue  Service  ruling,  funds  expended  l>y  IdisiucssiiK'n  ov  owihth 
of  firms,  relative  to  such  legislative  action  (a  referendum,  for  example),  would 
not  be  deductible.  Obviously,  continuance  in  elfect  of  such  a  i-uling  puts  an 
elTective  damper  on  community  efforts  toward  growth  ;  without  business  support 
of  local  public  education  for  community  development,  community  progress  is 
jeopardized.  At  the  very  least,  the  cause  of  education  for  local  development  is 
seriously  weakened. 

Or  take  an  example  at  a  State  level ;  a  legislature  proposes  a  regulatory  tax, 
or  other  action.  Again,  expenses  incurred  in  presenting  business-employer  view- 

points would  not  be  deductible.  And  this  remains  true  whether  or  not  the 
viewpoint  is  individual,  corporate,  that  of  a  chamber  of  commerce  or  trade  as- 
sociation. 

There  are  other  implications  arising  from  the  existing  situation.  For  exam- 
ple, the  current  Internal  Revenue  Service  ruling,  in  effect,  permits  individual 

Internal  Revenue  agents — o])erating  in  various  regions  of  the  United  Slates — lo 
determine  individually  whether  or  not  taxpayers  are  engaged  in  inlluencing  legis- 
lation. 

Or  take  the  case  of  those  who  operate  newspapers,  radio,  or  television  sta- 
tions; all  are  closely  involved  in  matters  of  advertising.  An  Internal  Revenue 

Service  agent  in  one  place  might  rule  this  to  be  legitimate  public  relations  with 
:in  advertising  purpose  and  therefore  a  deductible  expense.  Elsewhere,  however, 
another  agent  miglit  rule — from  similar  evidence — that  what  is  being  done 
constitutes  lobbying  and  therefore  is  not  deductible. 

In  endorsing — without  dissent — tlie  bill  as  amended  by  its  staff,  members  of 
the  House  Committee  on  Ways  and  Means  emphatically  expressed  their  favor  of 
a  general  legislative  rule  on  deductibility  involving  legislative  or  legislatively 
related  activity. 

Concluding  remarks 

We  should  remain  mindful  that  the  Constitution  of  the  United  States  guaran- 
tees to  citizens  of  tliis  country  certain  rights.  Men  have  always  respected  these 

riirhts — as  the  mark  of  a  free  people.  Among  these  rights  are  those  of  freedom 
of  religion,  of  assembly,  of  speech,  and  of  freedom  to  petition  the  Government 
fur  a  redress  of  grievances.  Specifically,  these  four  freedoms  are  spelled  out 
in  the  lirst  amendment  to  the  Constitution. 

Of  these  rights,  perhaps  the  most  important  is  that  of  freedom  of  petition — the 
right  to  speak  out. 

Strangely,  it  is  necessary  again  to  reaffirm  this  right — with  proper  and  ade- 
quate legisbition.  The  right  to  speak  out  has  been  threatened  by  court  decisions 

and  administrative  regulations,  arrived  at  in  the  absence  of  a  firm  statement 
(if  law  by  Congress. 

It  is  lime  for  Congress  to  set  the  record  straight. 

'IMiis  cnn  be  done  by  enactment  of  a  general  rule  respecting  the  deductibility 
of  ordinary  or  necessary  exj^enses  in  reference  to  legislative  and  legislatively 
related  actions;  that  is,  by  declaring  them  to  be  in  law  as  well  as  in  fact  truly 
admissible  and  lawful  ex])enditures. 

SuppiJ-iMKNTAL  Statement  of  the  National  Association  of  Manufactuueus  on 
Section  3  of  II. R.  10050  on  Tax  Status  of  Expenses  in  Connection  with 
Appicauanceb,  etc.,  With  Respect  to  Legislation 

The  National  Association  of  Manufacturers  appreciates  the  opportunity  to  file 
nn  expandtHl  supplemental  statement  on  this  very  important,  but  widely  mlsuii- 
rterstood,  question  of  the  tax  status  of  expenditures  for  legislative  activities. 
It  is  submitted  in  a  dual  capacity.  First,  as  a  representative  of  the  nmnufac- 
turing  companies  making  up  the  membership  of  the  association,  and,  secondly, 
on  bohalf  of  the  association,  as  an  entity,  since  the  dues  payments  it  receives 
to  support  the  services  and  represejitative  voice  it  provides  its  member  com- 

panies may  ultinmtely   be  affected.     This  question,  which  has  become  so  be- 
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clondod  by  confusion  as  to  the  nature  of  the  "public  policy"  inv(.lvecl,  is  \m- . 

portnnt   to  the  operation  of  our  representative  form  of  j,'overnnient    aiul   con-r 
;j:ressionnl  doclai-alion  of  the  public  policy  is  urgently  needed  for  tlie  guidance 
of  both  Ibe  Govenniient  and  affected  taxpayers. 

KOLE    OF   GOVERNMENT 

Recognition  of  the  scope  of  the  present-day  role  of  government— at  all  levels— 
find  its  impact  on  economic  and  busij\css  affairs  of  the  Nation  is  essential  to 

the  foi-mubition  of  a  realistic  and  c(iuitablo  public  policy  respecting  tbe  deducti- 

bility of  amounts  expended  on  legislative  proposals  bearing  on  business 
enterprises. 

Our  system  of  government  is  founded  upon  and  our  basic  strength  results  from 

concepts  of  freedom  :  freedom  to  vote,  freedom  of  expression,  freedom  of  religion, 

freedom  of  the  press,  freedom  of  petition  and  the  freedom  from  undue  and 

unwarranted  governmental  restraint.  The  growth,  expansion,  and  encroach- 
ment of  government  always  involves  balancing  the  necessity  for  government 

action  for  the  common  good  against  the  possible  impairment  of  some  of  these 

free<loms.  Properly  to  achieve  and  maintain  this  balance,  it  is  essential  to 

representative  government  that  freedom  of  speech  and  freedom  to  petition  the 

government  not  only  be  preserved  and  protected  but  actively  encouraged. 
Government  not  only  regulates  business  but  competes  with  business;  thus,  in 

an  era  of  ever-widening  range  of  governmental  activities  there  is  a  resulting 

impact  on  industry  and  business  in  particular  and  our  economic  structure  in 

general.  Conseriuently  expenditures  to  provide  information,  whether  to  a  leg- 
islative body  or  to  the  public  generally,  on  matters  of  consequence  to  such 

business  enterprises  are  in  fact  and  should  be  treate<l  as  ordinary  and  necessary 
business  expenses  in  tbe  same  context  as  are  other  costs  of  doing  business  such 
JIM  wagcH.  lM>al,  light,  cl«-.  Alisent  such  treatment,  there  is  an  effective  curtailing 
of  IIk'  rlgbt  of  cxprcMslon  by  business  coiKcrns  through  proscription  under  the 
tax  laws.  TliiH  is  especially  imi)ortant  when  tb»'  matters  at  issue  involve  policies 
or  actions  of  the  government — at  all  levels  of  the  government — that  can  have  an 
effect  on  ft  business  enterprise  and  its  right  to  do  business  or  stay  in  business. 

The  purpose  of  the  income  tax  law  is  to  derive  funds  to  supjwrt  essential 
government  services.  The  tax  laws  should  be  utilized  solely  for  this  basic  pur- 

pose. The  taxing  power  should  never  be  used  as  a  means  of  censt)rsbip ;  nor 
should  it  be  used  to  establish  a  moral  code  which  substitutes  government  judg- 
ment  for  the  souikI  judgment  of  business  management. 

ThQ  (luestion  before  you  has  two  basic  aspects.  One  has  to  do  with  the 
exi)enses  of  business  taxi)ayers  who  participate  in  varying  forms  of  legislative 
activities  at  the  different  levels  of  government  as  a  means  of  protecting  or  pi-o- 
serving  their  economic  interests.  An  e<iually  important  aspect  involves  the  pur- 

poses and  activities  of  business  organizations  or  associations. 
With  the  ever-expanding  role  and  impact  of  government  over  business  and 

economic  affaii's  tbe  services  and  information  provided  by  such  organizations 
have  served  a  useful,  if  not  essential,  purpose  in  the  structure  of  our  complex 
society.  The  dues  paid  to  such  organizations  are  therefore  a  component  of  tliis 
issue. 

Generally  speaking,  business  organizations  provide  their  members  with  a 
variety  of  technical  reports,  educational  material,  economic  Information,  legis- 

lative status  reports  and  analyses,  and  a  representation  of  common  interests 
which  would  otherwise  not  be  available  or  would  be  prohibitive  in  cost.  This 
cost  factor  is  especially  an  element  of  consideration  in  the  case  of  small  business 
firms. 

The  banding  together  of  persons  to  promote  or  protect  common  business 
interests  through  multipurpose  organizations  is  a  legitimate  function  that  is 
encouraged  by  an  express  policy  of  Congress  providing  tax  exemption  for  such 
organizjitions.  The  complexities  of  our  legal,  economic,  and  governmental  struc- 

ture have  made  the  joining  together,  either  in  business  or  labor  union  organiza- 
tions, a  necessity  in  order  to  present  a  common  spokesman  for  the  views  and 

interests  of  the  members.  Legislative  activities  and  the  dissemination  of  in- 
formation on  legislative  developments  are  only  one  aspect  of  the  services  pro- 

vided by  business  associations  but  these  are  important  functions.  To  directly  or 
indirectly  j>roscribe -such  activties  by  tax  sanctions  on  the  dues  paid  to  such 
oiganizations  would  be  an  effective  means  of  silencing  an  integral  part  of  our 
fi'ce  enterprise  society. 
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Wo  have  sought  briefly  to  jnit  this  issue  in  perspective  by  refeiriug  to  the 
present  day  ever-expanding  role  of  government  aiul  how  these  issues  are  inter- 

woven with  the  interests  of  l)usiness  taxpayers  and  their  organizations.  Tlie 
present  reguhitions,  with  the  inconsistent  and  admittedly  uneven  appiicaiiun 
wJiich  give  rise  to  this  issue  warrant  analysis. 

The  Internal  lievenue  Code  Jias  since  its  inception  pernjitted  a  deduction  for 
income  tax  purposes  for  ordinary  and  necessary  expenses  paid  or  Itieurred  in 

connection  with  carrying  on  a  trade  or  business.  'J'lie  Congress,  through  the 
Internal  Revenue  Code,  has  never  specifically  j)rohibite(l  a  deduction  of  such 

business  exjjenses  incurred  for  legislative  or  "lobbying"  imrposes,  for  ibi' 
"promotion  or  defeat  of  legislation  or  ]u-opaganda  relating  thereto." 

Prior  to  the  enactment  of  tlie  VXA  Kevenue  Code,  Treasury  Department  regu- 
lations had  dealt  with  this  subject  through  provisions  of  administrative  regula- 

tions which  related  to  the  deductibility  of  charitable  contributions  by  individuals 

and  corporations.  The  Supreme  Court  of  the  United  States,  in  the  case  of  'I'c.viilv 
Mills  Corp.  V.  Voniviissioner,^  upheld  application  of  these  regulations,  whieli 
were  promulgated  under  the  charitable  contributions  provisions  of  the  code,  to 

(»rdinary  and  necessary  business  expenses.  Subseiiuently,  in  l!ir»'.)  the  Sui)reme 
Court  rendered  a  further  decision  in  companion  cases  which  again  sustained 

application  of  these  administrative  regulations.  In  (uiinmarano  v.  U.S.  and  /■'. 
Strauss  d  So7is,  Inc.  v.  C/.jS.,"  deductions  were  disallowed  for  amounts  paid 
by  the  taxpayers  to  busine.ss  organizations  for  the  purpose  of  defeating  proposals 
submitted  to  the  voters  of  the  respective  States  in  initiative  measures.  The 

Supreme  Court  determined  that  the  amounts  were  "ordinary  and  necessary"  and 
met  the  requirements  for  deductibility  as  business  expenses :  nevertheless  the 
Court  upheld  application  of  the  regulations  so  as  to  bar  the  deduction  of  such 

expenses  as  being  for  "lobbying"  of  legislative  ))ui-poses.  Tlie  Supreme  Court 
recognized  that  there  were  no  statutory  linntations  on  deductibility  of  siicb 

expenses  but  stated  that  the  administrative  regulations  had  ac(piired  the  for«'e 
and  status  of  law  as  they  "constitute  an  exi)ressiou  of  a  sharply  deliued  pithlle 
policy"  in  light  of  the  doctrine  of  statutory  reenact  ment. 
Whether  such  public  policy  has  been  sharply  defined  is  a  basic  point  of  (-(.n- 

tention.  It  is  a  fundamental  rule  of  law  that  public  policy  can  l)e  formulated 

only  by  the  Congress.  But  Congress  has  never  delitied  public  policy  in  eonnee- 
tlou  with  business  ex])enditures  for  legislal  ive  activil  ies. 
The  regulations  wliich  were  approved  in  the  Vaiinnarano  case  were  those 

relating  specilically  to  charitable  contributions"  and  not  to  deductions  under 
section  11)2  of  the  Internal  Revenue  Code.  However.  base<l  upon  the  rationale 

of  the  Cannnaravo  case,  the  Internal  Revenue  Service,  on  Sei»(cinber  IM,  IM.'.M, 
published  proposed  regulations  under  the  ordimiry  and  necessary  Imsiness  ex- 

pense section  (section  1G2)  dealing  with  the  deductibility  of  so-ealled  lobbying 
expenses.  I'ublic  hearings  were  held  and  the  testimony  of  nuniy  sixdcesmen  for 
business,  labor  unions,  and  professional  groups  were  in  accord  that  Ibe  regida- 
tions  as  so  proposed  were  unwarranted,  not  based  upon  sound  public  policy  and 

were  so  ambiguous  in  language  as  to  be  im]«»ssible  of  elftH'tive  aiM>li<ation. 
Xotwithsta.nding  this  reaction,  tlie  regulations  were  published  in  final  form  on 

December  'JU,  1050,  to  become  effective  immediately  and  set  forth  Ibe  current 

enforcement  policy  of  the  Treasury  Department  on  so-called  lobbying  ex- 
l)enditures. 

Such  regulations*  provide  that  expenditures  for  "lobbying  purposes,  for  the 
proiootion  or  defeat  of  legislation,  for  political  campaign  purposes  (including 
the  support  of  or  opposition, to  any  candidate  for  public  olRce),  or  for  carrying 

on  i)ropaganda  (including  advertising)  related  to  any  of  the  foregoing  i)urposes 
are  not  deductible  from  gross  income." 

The  regulations  further  provide  that  dues  or  other  payments  which  quality 

as  business  expenses  if  paid  to  an  organization  such  as  a  labor  union  or  trade 

association  are  deductible  in  full  unless  a  "substantial  part"  of  the  organization  s 
activities  consist  of  the  activities  enumerated  in  the  above  quotation. 

While  recognizing  that  precise  and  absolute  dennition  of  terms  may  not  be 

attainable,  we  respectfully  suggest  that  broad  and  ambiguous  terms  such  as 

"lobbying  purposes,"   "promotion   or   defeat    of    legislation,"   "propaganda,     and 

1.S14  U.S.  .'?2r>  (1941). 
2:'.r)S  U.S.  -t'.>s  no5t»). 
Mte-iilntlons  118.  chs.  39.23(o)-l  (f )  and  39.23(q)-l  (a). 
Mle^'iilutlons,  ch.  1.102-15(c)    (1).  (2).   (3). 
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"substantial  part"  are  impossible  of  evenhanded  administrative  application  by 
the  Government  and  cannot  constitute  adequate  guides  for  affected  taxpayers. 
Tlie  Internal  Revenue  Service  upix?ars  to  have  recoprnizeil  its  inability  to  delino 
such  terms  witli  the  result  that  tlie  enforcement  of  this  regulation  has  led  to 
uneven  application  by  various  revenue  agents.  This  is  true  with  respect  to  the 
direct  activities  of  the  taxi>ayer,  as  well  us  ihe  tax  status  of  dues  paid  by  a  tax- 
l)ayer  to  an  organization  of  which  he  is  a  member.  This  fact  has  been  recognized 

by'  the  Treasury  Department  in  a  letter  of  February  2G,  1900,  to  the  chairmnn of  the  House  Ways  and  Means  Committee,  which  stateil,  in  part,  as  follows: 

"Legislative  reappraisal  of  the  i)resent  law  and  the  proposed  legislation  will 
necessarily  take  account  botli  of  the  i)ractical  administrative  proi)lems  which 
now  exist  in  this  area  as  well  as  those  which  might  develop  under  the  proposed 
modilication.  rres(Mit  law,  i)art  icularly  as  it  relates  to  the  dues  paid  to  trade 
associations,  inst  ituliomil  Mdvcrt  ising,  and  the  grassroots  type  of  lobbying  ex- 

penditure, is  dUlicult  for  tlic  Jutcrnal  Itevenue  Service  to  administer.  It  is 
(liJlicult,  if  not  iuipoHSihlr,  for  the  Internal  Revenue  Service,  with  its  present 

manpower,  to  '(vnsor'  oi'  'monitor'  lobbying  of  llie  a<lvertising  or  grassroots 
variety.  Indeed,  it  has  been  the  general  position  of  the  Internal  Revenue  Service 
that  it  is  not  only  imi)raclicabl('  but  undesirable  to  attempt  to  substitute  the 
judgment  of  tl»e  t;ix  collector  for  (li:it  of  tlie  businessman  in  determining  the 
character  of  the  advertising  appropriate  for  the  business  as  long  as  it  may  rea- 
son.-ibly  be  expected  to  increase  tbe  i)a(ronage  of  the  business. 

"It  is  only  realistic  to  recognize  that  many  of  the  expenditures  in  these  areas 
which  have  passed  the  perniissible  borderline  under  the  existing  regulations 
have  doubtless  escaped  detection  in  the  audit  of  tax  returns.  Unless  the  Internal 

Revenue  Sei*\'ice  were  to  devote  disproportionate  manpower  from  its  basic  col- 
lection function  to  jKilicing  this  difficult  and  controversial  area,  7*  laonhl  scon 

that  uniform  cnforconcnt  ivould  he  an  vnnttainahJe  ffoal.  If  there  were  to  be 
a  modilication  or  relaxation  of  the  existing  rules,  therefore,  it  would  appear  to 
be  a  desirable  objective  that  it  should  help  reduce,  rather  than  aggravate,  the 
practical  administrative  problenxs  which  are  inherent  in  this  area,  and  at  the 
same  time  reduce  to  a  mininuim  whatever  inequalities  among  some  taxpayers 
result  from  unavoidable  inqterfections  in  tbe  administration  of  the  law. 
•  •*•••• 

"The  present  rules  liave  created  problems  of  enforcement  since  it  is  difficult 
to  'police'  advertising  camy)aigns  and  exi)enditures  by  unions  or  trade  associa- 

tions in  an  effort  to  identify  degrees  of  attempts  to  influence  legislation  and, 
with  respect  to  taxpayers  generally,  it  is  difficult  to  make  certain  that  expendi- 

tures definitely  in  the  lobbying  area  are  not  in  fact  deducted  in  the  guise  of  lej,'al 
expenses,  advertising,  or  the  like."     [Italics  supplied.] 

'JMiis  administrative  enforcement  problem  was  forcefully  and  effectively  set 
forth  by  the  House  Ways  and  Means  Com.mittee  when  it  urianimously  recoin- 

me)ided  to  Congress,  in  .7uly  ̂ 'M\(),  that  remedial  legislation  be  enacte<'l  in  this 
area." 

'Phis  enforcement  problem  was  ngain  reviewed  by  the  Committee  on  Ways 
and  Means  as  a  part  of  its  hearinus  and  studies  which  resulted  in  II.R.  KHj.-io. 
The  Ways  and  Means  Committee  UeiJort"  also  pointed  out  the  anomoly  under 
tbe  present  law  tbat  expenses  incun-ed  in  appearing  before  legislative  bodies 
are  not  deductible,  while  ai)jiearances  l)efore  executive  or  administrative  oflicl;i!.s 
or  before  the  courts  are  deductilile  wluu-e  the  exi)ense  is  otlierwise  qualified  as 
being  related  to  the  trade  or  business  of  the  taxpayer.  The  Ways  and  Means 
Conunittee  specifically  noted  : 

"Your  conunittee  believes  that  the  present  bar  on  deductions  with  respect  to legislative  matters  must  be  modified  to  place  presentations  to  the  legislative 
branch  of  Govermuent  on  suhstantially  the  same  footing  in  this  respect  as  that 
with  the  other  two  coordinate  branches  of  Government." 

The  Supreme  Court,  in  the  Cammnrano  case,  also  sought  to  justify  the  con- 
clusion reached  on  the  basis  of  the  legal  theory  of  statutory  reenactment.  This 

theory  of  reeactment  is  based  upon  (he  ]U'esunq)tion  that  the  Congress,  in  re- 
on;Tc:ing  a  stafnte,  does  so  wiMi  !be  implied  knowledge  of  administrative  inter- 
p:\\.i'. '.vV'.s  ;\.iv\\;  r.;\::  r*.o  law.  ,.'^.^^  Cv::^.rrv>-.>.  <o  !!.:?  !2:r\rv  r  >e>.  h.-^vfr?!'  ♦!;'« implied  knowledge,  would  have  changtHi  sucli  administrarive  construction  irit 
had  deemed  it  to  be  erroneous  or  in  conflict  with  its  intent.     However,  as  the 

«  n.  Kept.  2077,  86th  Conjr.,  2d  sess. 
"  H.  Ropt.  1-M7,  87tli  Cong..  2(1  sess.,  p.  17. 
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Supreme  Court  has  recognized  in  another  decision,'  reenactment  ♦  •  ♦  is  an 
unreliable  indicium  at  best." 

In  disposing  of  a  constitutional  question  raised  in  the  Gainmarano  case,  the 
Supreme  Court  indicated  that  persons  engaffinp;  in  legislative  activities  must 

pay  therefor  without  "public  subvention."  While  not  relevant  to  the  question before  the  committee,  it  is  contended  by  some  that  to  allow  business  concerns  to 
deduct  legislative  expenditures  made  for  a  business  purpose  would  be  to  auth- 

orize a  public  subsidy  for  such  expenditures.  Such  contention  misconceives 
basic  principles.  It  seemingly  proceeds  on  the  theory  that  all  business  income 
is  Government  property  and  that  relinquishment  of  any  degree  of  ownership  of 
such  income  is  a  grant  or  gift  of  Government  money  to  the  taxpayer.  The  true 
jtrinciple,  of  course,  is  Just  the  opposite,  that  is,  all  business  income  is  private 
I)roperty  subject  to  taking  only  through  due  process  of  law. 

It  is  a  basic  principle  of  our  income  tax  law  that  all  ordinary  and  necessary 
expenses  for  the  earning  or  pro<luction  of  income  are  to  bo  recognized  as  an 

ofl'set  or  deduction  in  determining  net  income  subject  to  tax.  Are  not  expcn.ses 
to  preserve  the  right  to  stay  in  or  do  business  essential  to  the  pnlouction  of  in- 

come for  a  business  enterprise?  As  a  matter  of  logic,  there  is  not  more  subven- 
tion or  subsidy  for  legislative  expenses  than  there  is  in  the  case  of  other  lawful 

lni>siness  expenditures."  There  Is  certainly  no  congressional  policy  to  justify  such 
statement  with  respect  to  the  tax  status  of  legislative  expenditures. 

These  cases  and  anlysis  of  the  shifting  and  inconsistent  legal  theories  of  what 
is  or  is  not  public  policy  in  connection  with  certain  tax  deductions  point  up  the 

need  for  congressional  disposition  of  this  issue.^ 

ANALYSIS    OF    PROPOSED    LEGISLATION 

Section  3  of  H.R.  10650,  as  passed  by  the  House  of  Representatives,  moves 
toward  a  solution  of  the  problem  but  we  resi)ectfully  submit  that  it  does  not 
come  to  grips  with  the  full  scope  of  the  problem. 

Section  3  permits  deduction  by  a  taxpayer  for  expenses  which  are  ordinary 
and  necessary  to  the  conduct  of  his  business  in  connection  with  appearances 
before  or  communications  to  committees  or  Members  of  the  Congress  or  of  a 
legislative  body  of  a  State  or  political  subdivision  of  any  State  or  possession 
of  the  United  States  with  respect  to  legislation  or  proposed  legislation  of  direct 
interest  to  the  taxpayer.  The  bill  also  permits  deduction  of  sums  si)ent  in 
connection  with  communication  by  a  taxpayer  and  an  organization  of  which 
he  is  a  member  with  respect  to  legislation  or  proposetl  legislation  of  direct 
interest  to  the  taxpayer  and  such  organization. 
This  proposal  recognizes  and  clarilies  an  important  aspect  of  the  problem  as 

reviewed  above.  However,  some  of  the  limitations  on  the  above  general  rule, 
set  forth  in  section  3  of  the  bill,  are  unrealistic  and  would  permit  continuation 
of  much  of  the  confusion  and  uneven  enforcement  existing  under  the  present 
situation. 
Under  the  tirst  limitation  no  deduction  could  be  hsul  for  expenses  in  connec- 

tion with  political  campaigns  of  candidates  for  public  ollice.  With  this  we  con- 
cur and  recognize  that  it  is  based  upon  an  expresse<l  public  policy  of  the  United 

suites,  as  evidenced  by  the  Congress  in  the  Corrupt  I'ractices  Act.'" 

T  ComminHiuncr  v.  Olenahaw  Olaas  Oo.,  348  U.S.  420,  431    (1055). 
•*Ari  lllii'.strntlon  of  the  IncoiiHlstcucle.s  of  the  i)iiri)()rte{l  j)iibllc  policy  nnd  unHourid 

phllosopliy  tiii(l<.'rlylii«  the  proMont  hiw  cuu  bo  found  In  relaled  SupriMiie  ('ourt  oihcs 
roacliiiiK  dlfTerent  resultH.  In  Cmiimissioncr  v.  Sullivan,  .'{SO  U.S.  27  (l'.)5S),  the  tiixpiiycr ran  an  illcBal  boi»kinaklnf?  operation  but  the  Supreme  Court  permitted  a  tax  deduction  for 
rr.iit  and  wapos  on  the  theory  that  If  they  were  to  deny  deduction  "we  would  come  close 
to  inaklnp  this  type  of  business  taxable  on  tlie  basis  of  its  ̂ ross  receipt^!,  while  all  other 
liMsiiH'ss  would  be  taxable  on  the  basis  of  net  Income.  If  thiit  choice  Is  to  be  made, 
CniiKress  should  do  it."  lOqually  striking  ia  Lillij  v.  CommisHioner,  '.\y.\  U.S.  90  (l!)r)2), 
where  the  Court  found  tliat  the  taxpayer-optician  could  deduct  aH  "ordinary  and  neces- 

sary" the  amounts  paid  to  idiyslcluns  as  kickbacks  on  tlie  price  of  eyeglasses.  The  Court stated  that  the  ethics  of  this  priiclice  were  questionable  but  there  wa.^  not  frustration  of 
a  declared  public  tjolicy. 
"The  l-'ederal  lte;;\ilatlon  of  Lobbying  Act,  2  U.S.C.,  elm.  2(51-270,  1h  the  only  exftrcs- 

slon  of  congressional  policy  on  Bo-called  lobbying.  This  law  merely  reijiilres  that  those 
who  engage  in  defined  activities  must  only  register  with  the  Congress.  To  suggf.st  that 
legislative  activities  which  are  otherwise  lawful  under  express  congressional  policy  but 
are  against  public  policy  for  tax  purposes  is  Incongruous. 

'«1.S  U.S.C.  sec.  GIO. 
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The  limitatiou  to  which  we  take  exception  is  that  which  disallows  deductions 

"in  connec-tiou  with  any  attempt  to  inlluence  the  general  public  of  ̂ segments 

thereof,  with  resivect  to  legislative  matters,  elections,  or  referendums." 
These  sweeping  limitations,  in  our  view,  are  arbitrary  in  character  and  in- 

consistent with  the  bill's  general  principle  of  permitting  deductions  for  legisla- 
tive activities.  We  can  see  no  logical  reason  for  permitting  taxpayers,  or  their 

organizations,  to  communicate  views  to  legislative  bodies  on  pending  or  proposed 

legislation  and  at  the  same  time  to  deny  tax  deductibility  for  expenses  in  con- 
nection with  informing  the  public.  For  example,  in  both  the  initiative  and  refer- 

emhim  the  voters  are  performing  a  legislative  function— they  aie  the  legislators, 
as  the  following  delinitoii  and  explanation  shows: 

•"J'lie  initiative  is  the  power  reserved  to  the  people  to  propose  laws  and  amend- 
ments to  the  Constitution  and  to  enact  or  reject  the  same  at  the  polls, 

generally  independent  of  the  legislature;  the  referendum  is  the  power  reserved 
to  the  people  at  their  own  oi»tiou  to  approve  or  reject  at  the  polls  any  act  of  the 

legislature.  The  referendum  as  thus  defined  is  limiteil  to  the  pnwer  of  the 

people  to  approve  or  disapprove  legislative  acts  at  their  own  opli(»n  and  ex<ludes 
the  power  to  a])!)rove  or  reject  legislation  which  has  been  referred  to  them  by 
the  logisluiive  ;iss<Mnbly.  I'.otli  the  initiative  and  referendum  arc  legislative  in 
<;harn<:l(:r."  "      Ll'^nipliasis  added.] 

If  the  initlniive  and  referendum  are  "legislative  in  character"  ami  the  ex- 
prcHsion  of  views  to  legislators  is  recognized,  we  deem  it  illogical  and  inconsistent 
to  limit  the  deductibility  of  expenses  for  informing  the  electorate.  The  Cayn- 
ninrano  case,  cited  previously  is  an  illustration  of  how  important  the  issues 
involved  in  initiative  matters  can  be  to  taxpayers.  The  econoinic  elTect  on  tax- 

payers involved  in  these  cases  was  fully  recognized  by  the  Supreme  Coui-t  and 
yet  the  basis  of  disallowances  was  upheld  on  grounds  of  puriM)rted  public 
policy.  If  an  Informed  electorate  is  an  enlightened  electorate,  we  submit  that 
a  public  debate  of  the  issues  and  dissemination  of  infornuition  on  these  issues 
should  not  be  arbitrarily  precluded  by  operation  of  sanctions  under  the  tax  law. 

Another  inconsistency  in  section  '■'.  is  that  expenditures  fnr  "any  attemitt  to 
intluence  the  general  pul)Iic,  or  segments  thereof"  on  legislative  n\atters  wmild 
be  disallowed.  'I'he  report  of  the  Ways  and  Means  Committee  indicates  that  it 
is  aimed  at  '"what  is  usually  called  gi-assroot  campaigns  intended  to  develop  a 
point  of  view  among  the  public  generally  which  in  turn  is  directed  toward  the 

legislators."  On  a  technical  basis  the  use  of  phrases  such  as  "'any  attempt." 
"general  public,  or  segment  thereof"  and  "legislative  nmtters"  are  so  incapable 
of  precise  definition  that  their  use  can  only  result  in  continued  uneven  adminis- 

tration, and  certaiidy  do  not  provide  uniform  criteria  for  the  guidance  of  affected 
taxpayers.  However,  more  important  is  the  inconsistency  in  c(»nceitt  of  preclud- 

ing tax  deductibility  for  expenses  of  this  type. 

In  a  I'ecent  case  involving  the  Slierman  Act,  the  Supreme  Court  staled  a  prin- 
ciple of  law  that  seemingly  creates  a  double  standard  in  that  the  righr  of  peti- 

tion is  to  be  treated  one  way  under  the  antitrust  laws  and  differei\tly  ujider  I  lie 
tax  law.    In  this  case  the  Supreme  Court  said  : 

••'I'he  right  of  petition  is  one  of  the  freedoms  protected  by  the  Tiil!  of  Rii^hts, 
and  we  cannot,  of  course,  lightly  iminite  to  Congress  an  intent  to  in\;i(I<'  these 

freedoms."  '' 
^Vith  this  statement  we  heartily  concur.  However,  we  find  that  mider  the 

]iresent  tax  laws  thei'e  appears  to  be  just  such  imputation  and  a  practical  in- 
vasion of  such  freedoms  so  fai-  as  businesses  are  concerned. 

In  Ihls  same  antitrust  decision,  the  Suiireme  Court  went  on  to  say  : 

"The  rij;bt;  of  the  people  to  Infoi-m  their  representatives  in  govei-nnient  of  their 
desires  with  respect  to  i!ie  pass:ige  or  enforcement  of  laws  caiujot  inoperly  Ik* 
iiade  i»)  (h'pend   upon  tbeii-  intent  in  doing  so.     It  is  neither  tuiusual  nor  illegal 
for  peoj)le  to  seek  action  on  laws  in  the  hope  that  they  may  bring  about  an  ad- 
vant.Mge  to  tjjemselves  and  a  disadvantage  to  their  competitors." 

Thus,  the  double  standard.  For  tax  purposes  the  right  of  businesses  to  inform 
their  representatives  in  govermnent  is  proscribed  for  practical  purposes.  How- 

ever, in  the  instance  of  an  antitrust  statute,  which  also  expresses  {lublic  policy, 
it  is  deemed  to  be  a  preservation  of  a  basic  freedom  for  businesses  to  inform  their 

>'  2R  Ami.  .Tnr.  sec.  2.  p.  4.'^7. 
'-  Eastern  UR.  Copf.  v.  Xoerr  Motor  Freight,  Inc.,  3C5  U.S.  127  (1901), 
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representatives  of  their  views  on  matters  governmental.     Such  doiiMe  standard 
is  difliciilt  to  reconcile/" 

There  is  a  furtlier  double  standard  that  points  np  the  discriminatory  aspects 
of  the  present  situation.  It  is  common  knowledg'e  that  the  executive  brancli  of 
the  Government  extensively  engage  in  "lobbying"  activities.  Almost  every  execu- 

tive department  in  the  Government  has  a  high-level  ollicial  charged  with  resium- 
sibility  for  congressional  liaison.  The  activities  of  these  ollicials  in  support  of 
the  various  administration  programs  are  well  known.  The  views  of  these  olli- 

cials, and  their  colleagues,  are  solicited  by  congressional  committees  and  Mem- 
bers. Are  we  to  have  llie  unfair  situation  whereunder  only  tax  supported  Gov- 

ernment views  are  to  be  heard  and  the  business  taxpayer  with  am  economic  inter- 
est in  legislative  issues  is  to  be  curtailed  through  tax  sanctions. 

It  is  also  well  known  that  the  Government  also  is  in  direct  competition  with 
proprietary  business.  This  direct  competition  is  supported  by  Government  funds 
raised  tlirough  taxation. 
An  instance  of  such  competition,  as  well  as  the  discriminatory  f  realment,  Is  ll>o 

disallowance  of  advertising  ct)sts  to  certain  privately  owutMl  public  utilities  In 
their  efforts  to  inform  the  public  of  the  direct  com)>etitlon  (bey  are  NUlVerhig 
from  the  Government.  These  investor-owned  comiianies  are  not  permit tiHl  (o 
deduct  such  advertising  exj>enses  because,  a^rording  to  the  Intei'iial  Uevv»nuo 
Service,  the  subject  matter  is  one  involving  u  "])olitical  controversy."  Thus  sucli 
<-()mpanies  are  discriminated  against  for  engaging  in  constitutionally  protecte«l 
freedom  of  expression. 

Had  such  comi>etition  come  from  other  private  sources,  there  is  little  question 
that  the  advertising  expenses  involved  would  have  been  found  deductible  costs 
of  doing  business.  Where  the  Government  conducts  business  in  a  proprietary 
capacity,  it  would  seem  only  fair  that  they  do  so  in  full  competition  in  the  mar- 

ketplace. And  yet,  under  the  disposition  reached  in  this  illustration,  the  Treas- 
ury Department  appears  to  be  aiding  a  government  sponsore<l  function  to  the 

detriment  of  its  private  competitors  by  disallowing  advertising  exi)enditures  as 
deductions.     Thus,  again,  we  find  a  double  standard. 
We  submit  that  the  Congre.ss  should  thoroughly  review  the  underlying  public 

policy,  as  well  as  the  tax  philosophy  involved  in  such  discTiminatory  distinctions. 
It  should  be  recognized  that  free  si^eech  or  the  free  expression  of  views  by 
business  enterprises  can  be  effectively  limited  or  denied  through  the  exercise  of 
the  taxing  power.  This  principle  was  well  stated  in  a  recent  decision  by  the 

Supreme  Court  of  the  United  States"  wherein  the  Court  stated: 
'•It  cannot  be  gainsaid  that  a  discriminatory  denial  of  a  tax  exemption  for 

engaging  in  speech  is  a  limitation  on  free  speech.  *  *  ♦  it  is  settled  that  si)ee<'h 
can  be  elfectively  limited  by  the  exercise  of  the  taxing  power.  Oro.sjcan  v.  Atm^r- 
icAin  Press  Co.,  297  U.S.  233.  To  deny  an  exemption  to  claimants  who  engage 
in  certain  forms  of  speech  is  in  effect  to  penalize  them  for  such  speech.  Its 
deterrent  effect  is  the  same  as  if  the  State  were  to  fine  them  for  this  speech. 
Tbe  appellees  are  plainly  mistaken  in  their  argument  that  because  a  tax  exemi>- 
tion  is  a  'privilege'  or  'bounty'  its  denial  may  not  infringe  speech.  •  •  *  |The] 
denial  of  a  tax  exemption  for  engaging  in  certain  speech  necessarily  will  have 

the  effect  of  coercing  (he  claimants  to  refrain  from  the  proscribed  si)eech." 
0\;  as  Mr.  Justice  Black  phrased  it  in  his  concurring  opinion  in  this  case: 

"California,  in  effect,  has  imposed  a  tax  on  belief  and  expression.  In  my  view, 
n  levy  of  this  nature  ♦  ♦  ♦  constitutes  a  palpable  violation  of  the  lirst  amend- 

ment, which  of  course  is  applicable  in  all  its  ])artlculars  to  the  Slates.  •  *  *  I 
!ini  convinced  that  this  wh(»le  business  of  penalizing  people  because  of  their  views 
and  expressions  concerning  government  is  hopelessly  repugnant  to  the  principles 
of  freedom  u])on  which  this  Nation  was  founded  and  which  have  helped  to  make 
it  the  greatest  in  the  world." 

In  the  Cumrnarano  decision,  the  taxpayers  sought  to  rely  on  the  Speiaer  case, 
but  this  contention  was  summarily  rejected  by  the  Court  on  the  basis  of  the 
following  rationale: 

"Petiticmers  are  not  being  denied  a  tax  deduction  because  they  engage  In  con- 
stitutionally protected  activities,  but  are  simply  being  required  to  ])ay  for  those 

activities  entirely  out  of  their  own  pockets,  as  everyone  else  engaging  in  similar 
activities  is  required  to  do  under  the  i)rovisions  of  the  Internal  Uevenue  Code. 
Nondiscriminatory  denial  of  deduction  from  gi-oss  income  to  sums  expendcsi  to 
])romo(e  or  defeat  legislation  is  plainly  not  'aimed  at  the  sui)pression  of  danger- 

'■*  For  ft  more  cxtenslvoi  discussion  respecting  the  "double  standard"  see  speech  of 
Conprossniaii  Thomas  M.  I'elly  of  Washington,  107  ConL'rcssh)nal  Uecord,  Mar.  20,  19U1, 
p.  Ainid. 

"  Speiser  v.  Randall,  357  U.S.  513  (1958). 
82190— 02— pt.  5   24 
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ous  Ideas.'  357  U.S.,  at  519.  Rather,  it  appears  to  us  to  express  a  determination 
by  Congress  that  since  purchase<l  publicity  can  influence  the  fate  of  legislation 
which  will  aflect,  directly  or  indirectly,  all  in  the  community,  everyone  in  the 
community  should  stand  on  the  same  footing  as  regards  its  purcha.se  so  far  as 

the  Treasury  of  the  United  States  is  concerned." 
We  respectfully  submit  that  this  rationale  is  fallacious  and  is  not  sound  as  a 

matter  of  tax  policy  with  respect  to  businesses  which  can  exercise  the  right  of 
jjctition  only  thrcMigh  methods  of  communications  which  require  expenditure  of 
funds.  In  supi>ort  of  our  contention  that  this  statement  by  the  Court  does  not 
r('])rcsent  sound  tax  policy  we  submit  not  our  justification  but  the  answer  to 
the  argument,  as  advanced  by  the  House  Committee  on  Ways  and  Means  in  its 

recent  report  in  coimection  witli  II. R.  10('.50,  wherein  the  committee  stated: 
"It  also  is  desirable  that  taxpayers  who  have  information  bearing  on  the  im- 

pact of  i)resent  laws,  or  proposed  legislation,  on  their  trades  or  businesses  not 
be  discouraged  in  malcing  this  information  available  to  the  Members  of  Congress 
or  legislators  at  other  levels  of  govorntncnt.  The  presentation  of  such  infomia- 
tion  lo  tlie  legislators  is  necessary  to  a  proper  evaluation  on  their  part  of  the 
impact  of  present  or  proposed  legislation.  The  deduction  of  such  expenditures 
on  the  part  of  business  also  is  necessary  to  arrive  at  a  true  rellection  of  their  real 
income  for  tax  i)nrp()ses.  In  many  cases,  making  sure  that  legislators  are  aware 
of  tlie  effect  of  proposed  legislation  may  !)e  essential  to  the  very  existence  of  a 
business.  The.  ilrduction  of  Icf/i.sUitivc  expcnsvH  for  thoae  who  incur  ihem  for 
j)<:r.'<oti<il  reason,'*  i.s  not  proponed  here,  sinec  sucJi  expenses  arc  not  deductible 
vvth  respect  to  adminif^trative  or  judieial  presentations  and  Iiave  no  hcarinff 
on  Hie  di  trrrniniil ion  of  true  taaatilc  income  of  a  hnsiyie.ss."  (H.  Rept.  1447, 
I».    17,  )    !  i;fiii.luiHlH  >i«!<)<-d.l 

'j'liiiM,  Mil-  i'mi'vt'HH  ibonb!  not  b«-  rniHled  by  emotional  and  sui)erficially  persua- 
hlvi-  mt'imiiMiiH  lh:il  evf-ryone  In  the  coinrnunily  sluiuld  Stand  on  the  same  footing 
for  (ax  j.uri..,seM  insofur  us  tills  tax  issue  is  i'nvolved.  It  has  been  n\ade  ab\in''- duntly  clear  in  the  Internal  Reveinie  Code  that  business  tiixpayers  are  i)ermitted 
many  deductions  that  are  not  pennitted  taxpayers  not  engaged  in  a  trade  or 
l)us!ness  and  eligible  for  deductions  under  section  102  of  the  Internal  Revenue 
Code.  For  exami»le,  the  costs  of  heat,  light,  wages,  insurance,  and  related  items 
of  expense  are  fully  deductible  if  incurred  in  a  trade  or  business  but  are  non 
deductible  to  a  taxpayer  not  so  engaged.  The  real  discrimination,  as  is  noted earlier,  and  as  the  Ways  and  Means  Committee  report  iK)ints  out,  is  that  a  bus 
]ness  t^txpayer  can  deduct  his  cost  of  presenting  views  affecting  his  business  to 
the  courts  or  administrative  agencies  l)ut  is  illogically  precluded  a  tax  deduction 
lor  the  )H-esentalion  of  similar  views  lo  legishit  ive  bodies  or  its  members. Ordinary  and  necessary  business  expensi-s  are  such  that  they  must  be  Insed 
upon  the  business  judgment  of  tlie  taxj'ayer  and  not  the  hindsight  judgment' of government  officials.  Further,  the  elYecIive  administration  of  the  tax  laws  e-iu prevent  any  abuses  which  may  arise  in  this  area,  fur  it  is  fundamental  that  suCh 
exi.endilures  must  not  only  lie  ordinary  and  Jiecessarv  but  must  also  be  re-is,,,, able  In  ammmt,  related  to  the  business  of  the  taxpayer  and  lawful  in  puriv^s,. Disallowance  of  certain  categories  of  expenses  based  upon  a  nebuhms  "good"  „r evil  standard  distorts  the  basis  of  the  int(>rnal  revenue  laws,  encourages  djs criminatory  enforcement,  and  raises  sei-ious  constitutional  questions. 

If  a  business  taxpayer  dwms  it  appropriate  to  attempt  to  inf.u-m  the  public 
or  segments  thereof,  and  such  exm'iises  meet  the  other  criteria  for  tax  dedue' tiblhty,  they  .should  be  recogru/.ed  and  iK.M-mitted,  regardless  of  tlie  media  bv which  such  taxpayer  makes  Ids  views  known  and  to  whom  tliose  views  are directed.  

^ 
CONCLUSION 

The  fact  that  the  House  Ways  and  Means  Committee  has  twice  reported  and 
the  House  has  now  passed  legislation  in  this  area  is  a  significant  recognition  (,f 
the  imiKirtance  with  whicli  that  body  views  section  .S  of  H.R.  lOC.'O.  The  solution adopted   and  now  before  this  committee  is  not  a  full  .so!uti(m  of  the  problem Clearly,  the  time  has  come  for  tlie  Congress  to  formulate  public  policy  for  the 
guidance  of  the  'J're.-isury  Department,  the  Internal  Revenue  Service,'  and  all affected  taxpayers.  The  time  is  i)ast  for  improvising  witli  regulations  unsurv- 
p(.rted  by  an  expression  of  congressional  policy.  The  Congress  should  act 
f<u-thn.i:htly  to  insure  tluit  the  rigid  to  communicate  with  the  elected  representa- tives in  government  is  not  infringed  or  abridged  in  any  way  bv  operation  of  the tax    laws. 
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An  adequate  legislative  solution  of  this  problem  is  embodied  in  the  proposal 
-cosponsored  by  your  colleagues,  Senators  Hartke  and  Kerr  (S.  4G7).  This 
proposal,  or  a  proposal  similar  to  that  approved  by  the  CJommittee  on  Ways  and 
Means  in  July  19G0,  H.R.  7123  of  the  8Gth  Congress,  or  II.R.  640,  and  companion 
bills  of  the  87th  Congress  are  more  effective  legislative  remedies  than  section 
3  of  II.H.  10G50.  They  would  make  clear  the  congresssioual  intent  that  no  tax 
l)enalties  should  be  imposed  as  a  deterrent  to  the  exercise  of  the  right  lawfully 
to  participate  in  the  legislative  processes  of  government,  local,  State,  or  Federal. 

Wisconsin  Power  &  Light  Co., 
Madiscyn,  Win.,  April  JS,  J962, 

In  re  section  3  of  H.R.  10650 
lion.  Haury  F.  Byrd. 
Chairman,  Senate  Finance  Committee, 
Wu8hin(/ton,  D.G. 
Dear  Mr.  Chairman  :  We  respectfully  request  that  this  letter  be  entered  in  the 

record  of  the  hearings  now  being  held  on  II.R.  10650. 
We  urge  that  section  3  be  modified  to  make  it  clear  that  the  cost  of  advertising 

incurred  by  a  taxpayer  in  the  ordinary  course  of  his  business  is  deductible. 
Federal  income  taxwise,  even  though  the  advertisement  may  have  some  general 
reference  to  pending  or  prospective  legislative  matters. 

It  api)eais  quite  anomalous  to  us  that  certain  expenses  may  be  de<luctible  if 
incurred  in  connection  with  appearances  before  and  submission  of  comnmnica- 
tions  to  legislative  committees  or  individual  members,  and  also  incurred  in  com- 
iimuication  of  information  between  taxpayer  and  an  organization  of  which  he 
is  a  member,  while  on  the  other  hand  other  expenditures  which  may  be  incurred 

making  the  taxpayers'  views  known  to  legislators  through  public  advertising 
will  not  be  deductible.  Consistency  would  seem  to  require  the  allowance  of  both 
types  of  exi)ense  as  tax  deductions  and  we  urge  a  consistent  treatment  of  this 
iiuilter,  and  that  section  3  be  broadened  so  as  to  permit  deduction  in  either  view. 
Furthermore  it  appears  that  the  proposed  section  will  present  administrative 

prol)lems.  It  would  appear  that  it  would  require  the  Internal  Revenue  Service 
to  determine  or  monitor  what  expenses  are  made  for  appearances  Ivfore,  com- 
uiunications  to,  individual  members  or  committees  of  legislative  bodies,  and  what 
expenses  are  made  for  communication  between  the  taxpayer  and  an  organiza- 

tion of  which  he  is  a  member  with  respect  to  legislation  as  contrasted  with  ex- 
jHMises  for  advertising  which  advertising  may  have  some  attempt  to  Inlluence 
the  general  public  or  segment  thereof  with  reference  to  legislative  matters. 
There  can  be  no  well-defined  line.  Furthermore  the  apportionment  of  exi)ense 

Items  as  between  the  purposes  for  which  the  expenditure  nuiy  be  ])eniiitte(l 
;hh1  the  purposes  for  which  it  may  not  be  permitted,  corlainly  will  be  difliciilt 
juid  most  probably  would  require  frequent  or  annual  negotiations  to  determine 
the  proper  allocation. 

It  would  seem  to  us  that  a  modification  of  the  section  so  a.«5  to  make  It  clear 
that  cost  of  advertising  incurred  by  a  taxpayer  in  the  ordinary  <*ourse  of 
business  should  be  deductible,  even  though  some  part  of  the  cost  of  advertising 
might  have  son^e  general  reference  to  pending  or  legislative  matters.  Of  couise, 
we  recognize  that  advertising  or  expenditures  relating  to  participation  In  political 
campaigns  or  on  behalf  of  any  public  ofiice  would  not  be  deductible  in  any 
case. 

Sincerely, 

Carl  J.  Forsberg,  President. 

Transportation  Association  of  America, 
Washington,  B.C.,  April  IG,  1962. 

Hon.  Harry  F.  Byrd, 
Chairman,  Committee  on  Finance, 
U.S.  Senate,  Washington,  B.C. 

My  Dear  Mr.  Chairman  :  Your  committee  currently  has  under  active  considera- 
tion H.R.  10G50,  entitled  "Revenue  Revision  Act  of  1962."  On  behalf  of  the 

board  of  directors  of  the  Transportation  Association  of  America  I  would  like 
to  urge  the  enactment  of  section  3  of  the  bill,  pertaining  to  appearances,  etc., 
with  respect  to  legislation. 
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We  believe  the  background  of  this  section  and  the  justification  for  its  inclusion 
in  II.R.  lOli.lO  is  clearly  set  forth  in  the  report  of  the  House  Committee  on  Ways 
and  Menus  and  will  be  further  amplified  by  supporting  witnesses  schetiuled 

to  testiJ'y  befitre  your  committee  on  April  17,  1002. 
We  tliiidc  that  o\ir  position  endorsin.i?  such  pi-ovision  would  be  belter  understood 

by  a  brief  desci-iiitlon  of  TAA.  This  association  is  a  nonprolit  research  and 
educational  or^'ani/at  ion  devoting  its  efforts  to  the  development  and  implementa- 

tion of  sonnd  nalional  policies  which  will  assure  the  Nation  of  a  strong  trans- 
p(»rtation  system  under  private  ownership  and  operation.  TAA  is  comi)rise<l 
of  representative  users,  investors,  and  air,  freight  forwarder,  highway,  oil 
pipeline,  rail,  and  water  carriers,  all  of  whom  work  cooperatively  to  carry  out 
this  l)asic  objective. 
Our  i)o!icy  positions  are  developed  by  eight  special  permanent  advisory 

panels  of  experts  in  the  user,  investor,  and  carrier  fields.  They  are  thereafter 
reviewed  and  acted  on  by  our  100-raau  board  of  directors. 

The  end  result  of  such  activities  is  that  by  the  process  of  study,  discussion, 
and  compromise  we  are  frequently  able  to  resolve  existing  differences  between 
carrier  modes  or  among  the  users,  investors,  and  common  canders  as  to  problems 
affecting  the  national  public  interest.  These  views  are  then  presented  in  public 
hearings  t()  congressional  committees.  You  can  readily  understand  and  appre- 

ciate the  value  of  such  a  process  in  facilitating  the  enactment  of  netnled  legis- 
lation, otherwise  irai>eded  by  differing  and  conflicting  views  within  the  trans- 

portation industry. 
Our  principal  concern  is  that  the  Treasury  Department  regulations  adopted 

in  10r»0  have  subjected  to  question  the  possible  disallowance  for  Federal  income 
tax  pur[toses  of  membership  dues  payable  to  associations.  Our  feeling  is  not 
only  that  the  legislative  activities  under  challenge  by  the  Treasury  Department 
are  legitinuite  and  proper  but  also  that  such  dues  should  not  become  subject  to 
l)ossib]e  disallowance  by  the  Internal  Kevenue  Service. 

Accordingly,  we  urge  your  committee  to  report  favorably  section  3  of  H.R. 

■JOC.IO  for  recommended  api»rova;   by  the  U.S.   Senate  and   respectfully  request 
that  this  letter  Ite  made  a  part  of  the  olhcial  record  of  the  hearings  thereon. 

Sincerely  yours, 
Harold  F.  Hammond. 

South  Carolina  Electric  &.  Gas  CJo., 
Columbia,  S.C.,  April  2S,  J9G2. 

Hon.  Harry  F.  Byrd, 
Chairman,  Senate  Finance  Committee, 
New  Senate  0/Jlec  Building,  Wasliington,  D.C. 

Dkau  Mr.  Chairman  :  I  am  writing  you  this  letter  concerning  section  3  of 
H.R.  lOU.IO  (deductibility  of  expenses  incurred  in  connection  with  legislation). 
I  respectfully  ask  that  this  be  made  part  of  the  permanent  record  of  the  hearings 
on  this  measure. 

While  this  section  of  the  bill  provides  that  ordinary  and  necessary  business 
expenses  may  be  deducted,  certain  instances  in  computing  Federal  income  taxes 
would  obviously  obviate  an  allowance  for  a  deduction  for  any  amount  paid  or 
disbursed  in  an  attempt  to  infiuence  the  general  public,  or  any  given  portion 
thereof,  on  elections,  referendums,  or  matters  before  State  or  the  National 
Legislatures. 

Certainly,  this  company  concurs  wholeheartedly  in  the  proposal  to  allow  as 
a  tax  deduction  ordinary  and  necessary  business  expenditures  involved  in  ap- 

pearances before,  or  statements  to,  committees  of  individual  members  of  legis- 
lative bodies  in  relation  to  legislature  of  direct  interest  to  the  taxpayer,  ami 

the  other  deductions  enumerated  in  tl\e  bill.  However,  we  believe  that  the 
bill  do(»s  not  go  far  enough.  We  feel  strongly  that  code  section  1G2  should 
provide  lh;it  the  costs  of  advertising  intended  to  present  the  taxpayer's  view- 

point lo  iIm>  ]>ub1ie  or  any  segment  thereof  on  proposed  legislation  should  ho 
dediiedlde  ;is  :in  ()rdin:iry  ami  necessary  business  exi)ense.  We  feel  that  the 
sMMU'  sboidd  be  true  of  expenses  involved  in  what,  for  want  of  a  better  term is  commonly  known  as  lobbying. 

In  its  letter  of  Fehru.iry  LM;.  10(;0.  to  the  chairman  of  the  Wavs  and  Means 
Comnultee,  the  Treasury  Department  pointed  out  a  fact  of  whicli  we  are  all  thor- 

oughly aware:  the  growing  impact  of  Goveriunent  in  all  its  subdivisions  upou 
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all  individuals  and  businesses.  Surely,  it  is  not  only  proper,  but  vitally  neces- 
sary that  the  taxpayer  fully  present  his  views  to  his  elected  representatives,  or 

the  appointees  thereto,  on  issues  which  vitally  affect  him.  I  have  had  no  little 
experience  in  this  field,  and  know  that  cjuite  often  legislative  oMicials  have  said 
that  they  find  such  expositions  on  proposed  legislation  helpful.  1  feel  parti- 

cularly strongly  about  this  inasmuch  as  I  represent  an  industry  which  is  closely 
regulated  by  both  Federal  and  State  Governments,  and  which  is  vigorously  and 
Iceonly  competed  with  by  tax-free  rural  electric  cooperatives  and  agencies  of 
the  State  and  Federal  Governments.  Quite  naturally,  we  wish  to  make  our 
case  known  to  our  customers  and  tlie  voters.  There  is  no  difference  between 
this  particular  facet  of  the  public  versus  private  power  controversy  and  two 
grocery  stores  putting  the  respective  merits  of  their  products  and  services 
before  the  public. 

At  the  present  high  tax  rate,  industry  and  business  could  be  well-nigh  silenced 
if  it  is  not  accorded  tax  treatment  of  the  kind  I  herein  request.  Further,  the 
public  would  be  denied  vital  information  in  a  controversy  which,  we  believe, 
goes  a  long  way  toward  deciding  the  fate  of  our  private  enterprise  system — the 
system  wliich  has  undergirded  our  political  freedom.  This  is  particularly  im- 

portant when  our  opponents  are  able  to  advertise — and  they  do  it  lavishly — 
with  income  dollars  upon  which  practically  no  tax  dollars  are  paid.  We,  there- 

fore, earnestly  request  that  your  committee  modify  section  3  of  H.R.  10C50  so 
that  expenses  of  this  type  may  be  deductible  as  ordinary  and  necessary  business 
expenses. 

Cordially  yours, 
ABTHUS   M.    WlIilAMS,    Jb. 

New  York  Farm  Bureau, 
Ithaca,  N.Y.,  April  28,  1962. 

Senator  Harry  F.  Byrd, 
t'hainnmi,  Senate  Finance  Committee, 
Senate  Office  liuildiny,  Washington,  D.C. 
Dear  Senator  Hyrd  :  We  are  somewhat  disturbed  over  some  of  the  provisions 

of  U.K.  10050,  the  proposed  1002  llevenue  Act.  Since  this  bill  has  passed  the 
House,  the  Senate  now  has  an  opportunity  to  correct  some  of  its  disturbing 
features. 
Among  those  which  bothers  us  mostly  in  New  York  State  are  section  2  having 

to  do  wilh  inv(!stnient  credit,  section  17  on  cooperative  tax  treatment,  and  section 
10  with  regard  to  withholding  taxes  from  interest  and  dividend  payments. 
We  believe  that  the  credit  for  investment  against  taxes  due  rather  than  against 

income  subject  to  taxation,  might  have  some  undesirable  effects.  Certainly  in 
the  beginning  it  would  be  discriminatory  against  those  who  for  example  had 
kept  their  plants  in  modern  condition  as  against  those  who  had  delayed  expendi- 

tures. The  latter  would  be  rewarded  for  such  delays.  We  can  also  visualize 
investment  for  things  of  lesser  importance  because  of  its  resulting  in  practically 
no  net  cost  to  the  investor.  We  believe  that  the  best  method  to  promote  invest- 

ments is  to  have  a  tax  structure  which  will  i)ermit  an  income  out  of  whicli 
investments  can  be  made. 

Most  farmers  are  members  of  one  or  more  cooperatives  organized  for  the 
marketing  of  agricultural  pro<lucts  or  purchasing  of  supplies  needed  in  the 
production  of  agricultural  products.  Farmers  are  keenly  interested  in  having 
successful  cooperative  organizations  and  having  tax  laws  which  will  promote 
cooperatives  and  at  the  same  time  be  equitable.  Double  taxation  at  the  co- 

operative level  and  also  at  the  patron  level  is  not  in  the  best  interest  of  all 
concerned.  It  is  best  that  all  cash  and  noncash  distributions  be  taxable  at  the 
patron  level  rather  than  at  the  cooperative  level.  However,  it  is  important  that 
responsibility  for  paying  tax  on  taxable  distributions  should  be  firmly  established 
in  the  statute. 

Tlie  third  matter  on  which  we  wish  to  comment  has  to  do  with  tlie  proposed 
withholding  tax  on  dividends  and  interest.  We  can  see  no  validity  for  such  a 
proiK)sal,  particularly  in  view  of  the  data  processing  equipment  that  Internal 
Revenue  Service  is  getting  into  oi>oration.  It  w(nild  be  m  t rcmondouMly  ex- 

pensive method  of  tax  collection,  the  burden  of  which  w<i\ild  be  ])lnei'd  (mi  i)iiviito 
industry.  It  would  also  be  a  great  burden  on  our  senior  citizens,  mimy  of  wliom 
depend  to  a  considerable  extent  on  income  from  interest  and  dividends.     In 
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most  Instances  such  persons  would  have  little  or  no  legal  tax  obligation  but  they 
would  hesitato  to  go  through  the  difficult  procedures  to  obtain  a  refund  and 
would  thuH  be  deprived  of  income  that  they  need  and  that  is  rightfully  theirs. 
This  wK'Lion  of  the  proi>OHod  bill  should  be  deleted  without  question. 

Youth  Klnc'orely, 
C.  K.  BuixocK, 

Director,  Commodity  Department. 

(Whereupon,  at  4:25  p.m.,  the  committee  adjourned,  to  reconvene 
at  10  a.m^  Wednesday,  April  18, 19G2.) 

33-291  O  -  78  -  129 
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TUESDAY,  APRIL  24,   1962 

U.S.  Senate, 
Committee  on  Finance, 

Washington^  D.O. 

The  committee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2221, 
Xew  Senate  Office  Building,  Senator  Plarry  F.  Byrd  (chairman) 

presiding. 
Present:  Senators  Byrd,  Kerr,  Smathers,  Douglas,  Talmadge, 

>fcCart.h7,  "Williams,  and  Curtis. Also  present:  Elizabeth  B.  Springer,  committee  clerk;  and  Colin  F. 

Stam  and  L.  X.  "Woodward  of  the  Joint  Committee  on  Internal Ivcvenue  Taxation. 
The  Chairman.  The  committee  will  come  to  order. 
The  first  witness  is  Mr.  Randolph  W.  Thrower  of  the  American 

Bar  Association. 
Senator  Talmadge.  Mr.  Chairman,  may  I  say  Mr.  Thrower  is  a 

constituent  of  mine  and  friend,  and  it  is  a  pleasure  indeed  to  welcome 
him  to  this  committee. 

Mr.  Thrower.  Thank  you.  Senator. 
The  Chairman.  You  may  proceed,  sir. 

STATEMENT  OF  RANDOLPH  W.  THUOWEH,  CHAIRMAN,  SECTION 
OF  TAXATION,  AMERICAN  BAR  ASSOCIATION;  ACCOMPANIED  BY 
RICHARD  H.  APPERT,  CHAIRMAN,  COMMITTEE  ON  TAXATION  OF 
FOREIGN  INCOME,  AMFLRICAN  BAR  ASSOCIATION,  AND  ARTHUR 
B.  WILLIS,  CHAIRMAN,  SPECIAL  COMMITTEE  ON  EXTENSION  OF 
WITHHOLDING  ON  DIVIDENDS  AND  INTEREST 

Mr.  Thrower.  May  name  is  Randolph  W.  Thrower;  my  address  is 
1500  First  National  Bank  Building,  Atlanta,  Ga.  I  am  app€>aring 
liere  on  behalf  of  the  American  Bar  Association  in  my  capacity  as 
cliairman  of  the  section  on  taxation  of  that  association. 

With  your  permission  I  would  like,  to  have  here  with  me  two  of  the 
committee  chairmen  of  the  section.  On  my  right  is  Richard  H.  Appert 
of  the  firm  of  White  &  Case  of  New  York  City,  who  is  the  chairman 
of  our  committee  on  taxation  of  forei^  income,  and  on  my  left  is  Mr. 
Arthur  B.  Willis  of  the  firm  of  Willis,  MacCracken  c^  Butler  of  Los 

Angeles,  Calif.,  who  is  chairman  of  our  section's  special  committee 
on  extension  of  withholding  on  dividends  and  interest. 
Each  has  directed  an  intensive  study  of  certain  portions  of  the  bill 

under  consideration  and  can  be  of  assistance  in  answering  questions 
in  these  areas. 

2247 
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APPEARANCES    WITH    RESPECT  TO   LEGISLATION 

We  are  pleased  to  see  within  tlie  bill  a  provision  for  the  deduction 
of  business  expenses  legitimately  incurred  in  makinn^  presentations 
before  leo:islative  bodies. 

In  1958,  one  of  my  predecessors,  Lee  I.  Park  of  the  firm  of  Hamel, 
Moro^an,  Park  &  Saunders  of  Washington,  D.C,  testified  before  the 
Ways  and  Means  Committee  in  support  of  an  American  Bar  Associa- 

tion recommendation  to  this  effect. 

Our  recommendation  was  confined  to  expenses  incurred  in  connec- 
tion witli  appearances  before,  or  submission  of  statements  to,  commit- 
tees of  Congress  or  of  any  State  or  local  legislative  body. 

2252  REVENUE    ACT    OF    19  62 

Such  presentations,  on  the  one  hand,  are  often  essential  to  the  eco- 
nomic livelihood  of  a  business,  and,  on  the  other  hand,  they  provide 

information  that  is  often  valuable  to  the  legislators  in  making  their 
decisions.  Where  the  presentation  is  for  the  benefit  of  the  business, 

and  is  not  pei*sonal,  we  see  no  policy  that  would  be  served  by  disallow- 
ing the  deduction  of  sucli  legitimate  business  expenses. 

Entertainment  expenses  and  the  expense  of  public  campaigns  would 
not  be  includible  and  thus  these  areas  of  possible  abuse  would  not  be 
involved. 

The  provisions  of  the  House  bill,  I  do  need  to  point  out,  expand 
somewhat  upon  the  American  Bar  Association  recommendation  but 
are  not  inconsistent  with  its  basic  premises.  The  American  Bar  pro- 

posal is  limited  to  presentations  to  committees  of  Congress  or  local 
bodies  having  leo^islative  powers,  while  the  House  bill  also  covers  pre- 

sentations to  individual  legislators  and  presentations  to  or  by  organi- 
zations of  which  the  taxpayer  is  a  member. 
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STATEMENT  OF  DAVID  FLOWER,  JR.,  CHAIRMAN,  TAX  COMMITTEE 
ELECTRONIC  INDUSTRIES  ASSOCIATION 

Mr.  Flower.  :\fr.  Chairman,  Senatoi-s,  my  name  is  David  Flower,  Jr 
I  am  director  of  tax  affaii-s  of  the  Raytheon  Co.  I  nni  appearing  today 
to  testify  in  belialf  of  tlie  Electronic  Industries  Association  and^'its  iax conunittee,  of  wliich  I  nm  cli airman. 

REVEXUE    ACT    OF    19  62 
3383 

M  TKAIJAXCES,  KT  (KTKRA,  Wmi  KF-SI'ECT  TO  LEOISLATIOX,  SECTION  3 

Section  .3  of  H.R.  10650  would  provide  a  deduction  for  the  costs 
(irMlii(liM<r  dues  to  organizations)  directly  related  to  appearances 
htfoit'  and  connnunications  with  a  legislative  body  or  a  committee  or 
iiHJividual  members  thereof,  provided  such  costs  are  otherwise  ordi- 

nal y  and  nece-ssary  business  expenses.  As  passed  b}'  the  House,  this 
^^vtioM  takes  at  best  a 'faltering  and  inadequate  step  toward  correcting 
:i  punitive  administrative  holding  that  has  been  privileged  to  assume 
tin*  force  of  law. 

riie  repoi-t  of  the  Committee  on  AVays  and  Means  accompanying 
U.H.  10r)50  recognizes  s])ecifically  the  desirability  that  taxpayers  who 
•  ivi'  information  bearing  on  the  impact  of  legislation  on  their  trades 

"'■  I'U'^iness  not  be  discouraged  in  making  this  information  available 
'"  l<';:islators.  It  also  recognizes  that  the  deduction  of  such  exi>endi- 
»>»ns  on  the  part  of  business  is  necessary  to  arrive  at  a  true  reflection 
•'f  tlieir  real  income  for  tax  purposes.     Communications  on  legisla- 
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tive  issues  cannot  be  so  nari'owly  confined  or  so  significantly  impeded 
if  we  are  to  have  laws  responsive  to  the  opinions  and  the  balanced  in. 
terests  of  informed  citizens.  This  response  will  be  encouraged 
materially  by  revising  the  scope  of  section  3  to  allow  the  deduction 
of  all  ordinary  and  Jiecessary  expenses  lawfully  incurred  in  suppoit. 
ing  or  opposing  or  otherwise  influencing  legislation  in  the  Congress 
or  in  a  State  or  local  legislative  body  or  in  anv  submission  of  pro. 
poso<l  legislation  to  the  voters. 

Such  provisions  ai-e  contained  in  S.  467,  cosponsored  by  Senators Ilartke  and  Kerr  in  January  1961.  The  Electronic  Industries  As^ 
sociation  strongly  urges  tliat  the  language  contained  in  this  bill  be substituted  for  section  3  of  H.R.  10650. 

The  Chairman.  Thank  you  very  much. 
The  committee  will  recess  until  2:30. 

".   O^"^^^''^"!^.^")  '»t  1  :15  p.m.,  the  committee  recessed,  to  reconvene  at 2:30  p.m.  this  same  day.) 
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STATEMENT  OF  HON.  DOUGLAS  DILLON,  SECRETARY  OF  THE  U.S. 
TREASURY 

Secretary  Dillon.  Tliank  you,  Mr.  Chainnan,  ^ 
I  appreciate  this  additional  opportunity  to  discuss  with  you  the 

proposed  Revenue  Act  of  1962.  I  would  also  like  to  suggest  some 
changes  in  the  bill.  We  have  followed  closely  the  suggestions,  ob- 
jections,  and  recommendations  which  have  been  offered  in  the  exten- 

sive testimony  which  has  been  presented  to  your  committee  since 
April  2. 

As  tlie  liearings  have  proceeded,  we  have  held  numerous  meetings 
with  persons  interested  in  the  bill,  including  some  of  the  witnesses 
wlio  appeared  before  tlie  committee  as  well  as  representatives  of  other 
interested  groups.  We  have  worked  with  them  to  make  technical 
improvements  and  to  evaluate  possible  policy  changes. 

Today,  I  should  like  to  outline  a  number  of  changes  which  are 
responsive  to  matters  raised  during  the  hearings  and  which  we  be- 

lieve would  improve  the  bill.  These  changes  seem  to  us  to  be  clearly 
called  for.  Undoubtedly  further  discussion  in  executive  session  will 
reveal  other  ways  in  which  the  bill  can  be  improved.  It  is  our  desire 
to  work  closely  with  you  and  the  staff  of  the  joint  committee  to  produce 
the  most  effective,  the  fairest,  and  the  most  practicable  bill  that  can 
be  developed. 

I 
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^^,,i;itor  ilAKTXE.  .\lr.  Secretary,  with  re«^ard  to  section  3,  Avhich 

.r'lc-^  to  (Icdiictions  for  expenses  incurred  in  an  attempt  to  express 
'^.   opinion  or  to  alTect  the  onrcome  of  le^^i.-lation,  I  introduced  a  bill 
'.'  iliK-   S.  467,  and  our  attempts  to  obtain  any  type  of  expression  of 
*.'-.:nion'  from  the  Treasury  have resuhed  in  faihire. 
'  *'  Vfier  two  letters  to  wliich  we  did  not  liave  a  reply  and  after  several 
.tiiucsls,  we  were  informed  tliat  no  expression  of  opinion  would  be 

'-Vvcn,  i)his  the  fact  tliat  in  your  testimony  liere  tlie  only  expression  by 
"\o   Treasury  Department  is  tlie  one-word  sentence  in  re«^ard  to  sec- 
•li.n  '3  "tlie  'treasury  is  opposed  to  this  substantial  change  m  tlie  law." 

1  wonder,  before  we  go  into  executive  se.-sion,  whether  I  could  have 
-Lino  elaboration  on  this  point  for  the  benefit  of  the  committee,  because 
M'\  oral  Senators  have  indicated  to  me  they  feel  that  something  along 
iliis  line  is  at  le.ast  desirable,  and  that  this  is  a  substantial  change  in 
J  he    hx^^    ''^s    interpreted    prior   to    the    Internal    Kevcnue    decision 
:,lK)Utl059. 

Secretary  Dillox.  I  just  want  to  make  the  record  clear.  The  In- 
ternal Revenue  did  not  change  anything.  There  was  a  court  decision 

which  emphasized  the  prior  mle. 
Senator  Hartke.  That  is  right. 
Secret^vry  Dillox.  And  which  may  have  had  some  effect  on  the 

practice. 
Xow,  the  administration  feeling  on  this  is  that  they  feel  this  is  a 

\ery  important  substantive  question. 
There  were  no  hearings  on  it  whatsoever  in  the  House.  That  has 

]>een  corrected  to  the  extent  that  there  has  been  public  testimony  here. 
Hut  when  this  matter  was  put  into  the  bill  and  passed  in  the  House, 

there  had  been  no  hearings  on  the  matter.  We  had  not  been  permitted 
to  make  our  public  statement,  and  there  had  been  no  chance  for  those 
who  were  opposed  to  this  provision  to  state  their  views. 
Xow,  what  it  does  is,  for  the  first  time,  to  allow  the  Government  to 

j)ay  some  of  the  expenses  of  trying  to  influence  legislation,  which  is 
not  solely  a  revenue  question.    It  is  really  a  very  deep  policy  question. 
And  the  views  we  express  are  not  just  Treasury  views.  I  do  not 

think  thei-e  are  any  fundamental  dollar  revenue  aspects  involved 
heie  as  far  as  the  provision  passed  by  the  House  is  concerned.  AVe 
ji:st  felt  tliat  thisAvas  the  type  of  thing  that  should  be  very  thoroughly 
<<uisidered  and  should  preferably  not  be  included  in  an  overall  bill. 
If  Congress  wished  to  pass  a  bill  of  this  nature,  it  would  be  better  to 
consider  it  separately,  pass  it  separately,  and  allow  the  President  the 
privilege  of  considering  his  attitude  on  it  separately. 

Xow,  we  did  feel  much  more  strongly  about  some  of  the  provisions 
for  deducting  advertising  expenditures  and  things  of  that  nature,  be- 

cause that  could  lead  to  certain  advertising  which  could  be  very  con- 
troversial.    It  would  lead  into  the  question.  Would  advertising  to 
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defeat  riglit-to-work  laws  be  deductible?  Also,  for  instance,  would 
advertising  by  liquor  companies  to  defeat  local  options  be  deductible? 

It  would  raise  all  sorts  of  highlv  emotional  issues  which,  we  thought, 
were  undesirable  and  should  not  be  raised.  That  is  the  reason  whj^  we 
have  opposed  this  at  this  time. 

"We  do  not  think  that  the  way  the  law  is  operating  now  is  really  go- 
ing to  be  any  great  handicap  to  anybody.  The  Internal  Eevenue 

Service  is  trA'ing  to  work  out  each  case  on  its  merits.  It  has  decided 
that  some  portion  of  the  dues  paid  should  not  be  deductible  by  those 
who  paid  them  in  only  a  relatively  small  number  of  cases  involving 
national  organizations.  If  the  amount  of  lobbying  runs  5  percent  or 
less,  the  Service  generally  drops  the  matter  as  de  minimis  and  makes 
no  effort  to  make  any  part  of  the  dues  nondeductible. 

There  are  institutions  or  groups  which  are  formed  for  the  specific 
purpose  of  opposing  or  promoting  a  particular  law  or  particular  type 
of  legislation  or  where  almost  all  their  expenses  are  loobying,  and  in 
those  cases  the  claimed  deductions  would  be  substantial. 

That  is  the  general  reasoning  we  have  followed,  and  I  have  no  ob- 
jection at  all  to  putting  it  forward. 

We  felt,  in  effect,  this  was  breaking  a  precedent  of  not  permitting 
the  deduction  of  expenses  to  influence  legislation  which  has  been  on 
the  books  for  a  long  time  and  which  we  think  generally  is  sound.  Of 
course,  enactment  of  section  3  would  set  up  some  serious  preferences, 
because  nonbusiness  individuals  who  may  be  very  interested  in  par- 

ticular legislation  could  get  no  deductions  for  their  appearances  if 
the  deductions  should  be  limited  to  business  organizations. 

That  was  our  general  philosophy. 
Senator  ITartke.  I  recognize  the  point  about  the  emotional  issues, 

but  also  it  would  affect  such  things  as  tr^^ing  to  encourage  referendums 
for  a  bond  issue  for  the  building  of  civic  improvements  and  things  of 
that  sort  just  as  easily. 

Secretary  Dillox.  Sure.  It  is  very  complex ;  it  cuts  across  many 
matters. 

Senator  Hartke.  The  Treasury  Department  does  not  have  any  spe- 
cial interest  in  doing  anything  to  those  people  who  consume  liquor, 

I  do  not  believe,  and  they  permit  the  expenses  of  advertising  for  cer- 
tain alcoholic  beverage  concerns  as  a  business  deduction,  so  I  do  not 

believe  that  we  should  insert  emotional  issues  as  an  objection  when 
there  are  certain  things  which  can  be  put  on  an  emotional  basis  upon 
almost  any  part  of  this  bill. 
^  I  think  probably  the  yachts  and  things  of  that  sort  would  be  emo- 

tional issues  which  have  been  inserted,  too,  as  well  as  on  the  savings 
and  loan  thing,  the  aspect  that  this  is  a  new  tax,  which  is  an  emotional 
issue. 

But  the  Boggs  bill  was  reported  favorably  by  the  House,  by  the  86th 
Congress,  after  hearings  there,  and  this  is  not   

Secretaiy  Dillox.  I  do  not  think  there  were  any  hearings. 
Senator  Hartke.  Were  there  not  hearing  in  the  86th  Congress? 
Secretaiy  Dillox.  No,  it  was  reported  without  hearings. 
Senator  Hartke.  I  am  not  trj^ing  to  do  anything  without  hearings; 

but  I  am  tr}^ing  to  get  an  expression  of  opinion  from  the  Treasury. 
Let  me  ask  you  this.    You  speak  about  individuals  as  far  as  prefer- 

ence to  corporate  or  business  structures  over  individuals.    This  is  true 



2043 

REVEXUE    ACT    OF    19  62  4367 

•     almost  cveiT  type  of  appearance  for  a  business;  for  example,  if 

i\o*v  appe:ii'  before  an  acbninistrative  group,  tliey  are  permitted  to 
loifiict  tliis  as  a  business  expense. 

'  '^^^ecretary  Dim.ox.  Tliat  is  correct. 
Senator  Haktke.  But  if  an  individual  appears  before  an  admin- 

^trative  group  in  regard  to  his  own  personal  rights,  this  is  not  a  de- 

ductible it^em. So  this  is  not  a  departure  in  this  respect. 
Secretary  Dillox.  Xo,  except  as  it  Dears  on  legislation.  There  it  is 

^.jireriuganewfield. 
Senator  Haktke.  And  the  truth  of  it  is  there  are  legislative  matters 

which  can  have  as  material  an  effect  upon  the  outcome  and  the  de- 
niinination  of  a  business  as  caii  an  administrative  decision  or  a  law- 

suit and  this  is  a  discrimination  placed  upon  the  activities  of  groups 

ov  individuals  and  on  a  business  basis  which  distinguishes  between  ad- 
ministrative expenses  those  expenses  to  effect  an  administrative  de- 

cision, whether  it  be  to  effect  an  increase  in  rates  before  the  Tnter- 
.-;ate  Commerce  Commission  or  to  ask  for  special  consideration  with 
iixMrd  to  the  Tariff  Commission,  and  all  these  matters  are  presently 
considered  as  deductible  items,  and  provides  that  the  businesses  have 

;i  right  to  appear  there. 
All  I  wanted  really  for  the  record  was  some  expression  from  the 

Treasury  otlier  than  a  blanket  opposition. 
Secret aiT  Dii.lox.  I  would  say  our  02:)position  is  much  stronger  to 

broadening  this  to  advertising  than  it  is  to  the  provisions  in  the  House 
Mil.  But  even  those  provisions,  we  thought,  were  unnecessary.  There 
were  no  hearings  there.  AVe  feel  that  on  a  matter  as  important  as 
iliis  there  sliould  be  full  hearings,  public  hearings,  in  each  bo<ly,  and 
a  full  chance  for  consideration. 

Also,  as  I  mentioned,  I  think  that  the  administration  feels  that  this 
is  something  that  could  be  better  presented  separately  so  that  the 

l"*resident  could  consider  his  position  on  it;  it  should  l)e  passed  by  the 
Congress  separately  from  other  legislation. 

Senator  ILartke.  But,  as  I  unaei'stand  the  position  of  the  admin- 
istiation,  it  is  that  they  would  like  to  have  it  eliminated  and  have  no 
fnither  consideration  of  it  in  any  separate  way  or  otherwise. 

Secretary' DiLLOx.  Xo. 
AVe  would  like  to  have  it  eliminated  from  this  bill,  and  if  the  Con- 

gress then  cares  to  enact  it,  the  President  would  consider  what  he  would 
like  to  do  about  it. 

Senator  Hartke.  In  other  words,  we  should  not  anticipate  any 

?o)-»arate  initiative  from  the  administration  on  this? 
Secretai-y  Dfllox.  Oh,  not  initiative,  no;  that  is  correct. 
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Calendar  No.  1843 
87th  Congress     )  SENATE  (  Report 

2d  Session        j  (  No.  1881 

REVENUE  ACT  OF  1962 

August  16  (legislative  day,  August  15),  1962. — Ordered  to  be  printed 

Mr.  Kerr,  from  the  Cotomittee  on  Finance,  submitted  the  follo\Ying 

REPORT 

together  with 

INDIVIDUAL,   ADDITIONAL,   DISSENTING,    SUPPLE- 
MENTAL AND  MINORITY  VIEWS 

(To  accompany  H.R.  10650] 

The  Committee  on  Finance,  to  whom  was  referred  the  bill  (H.R. 
10650)  to  amend  the  Internal  Revenue  Code  of  1954  to  provide  a 
credit  for  investment  in  certain  depreciable  property,  to  eliminate 
certain  defects  and  inequities,  and  for  other  purposes,  having  con- 
sidered  the  same,  report  favorably  thereon  with  amendments  and 
recommend  that  the  bill  as  amended  do  pass. 
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in.  APPEARANCES,  ETC.,  WITH  RESPECT  TO  LEGISLATION 

(Sec.  3  of  the  bill  and  sec.  162(e)  of  the  code) 

A.  Reasons  f 07'  provision 
Present  law  allows  deductions  for  income  tax  purposes  for  ordinary 

and  necessary  expenses  paid  or  incurred  in  carrying  on  a  trade  or 
business.  No  mention,  however,  is  made  in  the  statute  of  expenses 
incu'Tcd  in  making  appearances,  submitting  material,  or  communi- 

cating with  respect  to  legislative  matters.  However,  Treasury  regu- 
lations in  effect  prior  to  the  enactment  of  the  1954  Code  disallowed 

deductions  for  expenditures  for  such  purposes  (regulations  118,  sees. 
39.23(o)-l(f)  and  39.23(q)-l(a)). 

In  1959,  the  Supreme  Court  lianded  down  two  companion  decisions 
upliolding  the  validity  of  these  regulations,  Cammarano  v.  U.S.  and 
F.  Straus  d&  Sons,  Inc.  v.  U.S.  (358  U.S.  498  (1959)).  The  Court 
held  that  altliough  the  amounts  expended  for  legislative  matters  were 

"ordinary  and  necessary" — in  fact  essential  to  the  very  survival  of  the 
taxpayer's  business — nevertheless  they  were  not  deductible  because 
tlie  iTgulations  barred  the  deduction  of  this  particular  type  of  expense. 

i 



2047 

22  REVENUE    ACT    OF    1962 

The  Court  recognized  that  the  statute  contained  no  provisions  spe- 
cifically supporting  the  regulations,  but  stated  that  they  had  acquired 

the  force  of  law  by  reason  of  congressional  reenactment  of  the  under- 
lying statut-e. 

Following  the  Cammarano  decision,  the  Treasiuy  Department 
promulgated  new  regulations  relating  to  deductions  incurred  with 
respect  to  legislative  matters.  These  regulations,  while  following  the 
general  rules  set  forth  in  the  earlier  regulations,  for  the  fii^st  time  stated 
specifically  that  several  different  classes  of  expenditm-es  are  to  be 
disallowed  as  deductions.  For  example,  the  new  regulations  require 
the  disallowance  of  a  deduction  for  the  portion  of  dues  and  other 

payments  to  any  organization,  a  "substantial  part"  of  the  activities 
of  which  consist  of  lobbying  to  the  extent  that  such  amounts  are 

"attributable  to"  these  activities.  Similarly,  the  regulations  now 
state  that  expenditmes  for  the  promotion  or  defeat  of  legislation 
include  expenditures  for  the  purpose  of  attempting  to  influence 
members  of  a  legislative  body,  directly  or  indirectly,  by  mging  or 
encouraging  the  public  to  contact  the  members. 

The  regulations  issued  by  the  Treasur}'  Department  in  1959  brought 
to  a  head  many  administrative  and  enforcement  problems  and  un- 

certainties which  have  plagued  both  the  Government  and  taxpayers. 

The  difficulty  in  allowing  trade  or  business  ex-penses  generally,  but 
isolating  expenses  relating  to  legislative  matters  and  den3'ing  deduc- 

tions for  them,  stems  in  part  from  the  difficulty  in  segregating  and 

classif3*ing  such  expenses,  lliis  is  a  form  of  detailed  recordkeeping  to 
which  taxpayers  are  not  accustomed.  Moreover,  in  the  case  of  many 
expenses  which  may  primarily  be  incurred  to  inform  the  business  itself 
as  to  the  application  of  certain  proposed  legislation,  when  such 
information  is  also  made  available  to  legislators  it  is  difficult  to 
determine  how  an  allocation  of  the  expense  should  be  made  between 
legislation  and  mere  planning  of  the  company.  Moreover,  in  the  case 
of  an  organization,  a  determination  must  also  be  made  as  to  whether 
the  expenses  of  this  iy^e,  are  substantial — a  term  which  involves  a 
difficult  line  of  demarkation. 

More  important  than  the  administrative  and  enforcement  problems, 
however,  are  the  policy  considerations  involved  in  denying  expenses 
with  respect  to  legislative  matters.  It  appears  anomalous,  for  ex- 

ample, tnat  expenses  incurred  in  appearing  before  legislative  bodies 
or  before  legislators  are  not  deductible  while  appearances  before  execu- 

tive or  administrative  officials  -wdth  respect  to  administrative  matters, 
or  before  the  courts  with  respect  to  judicial  matters,  are  deductible 

where  the  ex-penses  otherwise  qualify  as  trade  or  business  expenses. 
Your  committee  believes  that  the  present  bar  on  deductions  with  re- 

spect to  legislative  matters  must  be  modified  to  place  presentations 
to  the  legislative  branch  of  Government  on  substantially  the  same 
footing  in  this  respect  as  that  which  obtains  in  the  other  two  coordi- 

nate branches  of  Government. 
It  also  is  desirable  that  taxpayers  who  have  information  bearing  on 

the  impact  of  present  laws,  or  proposed  legislation,  on  their  trades  or 
businesses  not  be  discouraged  in  making  this  information  available 
to  the  Members  of  Congress  or  legislators  at  other  levels  of  Govern- 

ment. The  presentation  of  such  information  to  the  legislators  is 
necessary  to  a  proper  evaluation  on  their  part  of  the  impact  of  present 
or  proposed  legislation.     The  deduction  of  such  expenditures  on  the 
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part  of  business  also  is  necessar}"  to  arrive  at  a  true  reflection  of  their 
real  income  for  tax  purposes.  In  many  cases  making  sure  that  legis- 

lators are  aware  of  the  effect  of  proposed  legislation  may  be  essential 
to  the  very  existence  of  a  business.  The  deduction  of  legislative  ex- 

penses for  those  who  incur  them  for  personal  reasons  is  not  proposed 
here,  since  personal  ex-penses  generall}^  are  not  deductible  witn  respect 
to  administrative  or  judicial  presentations  and  have  no  bearing  on  the 
determination  of  true  taxable  income  of  a  business. 

B.  Comparison  of  committee  amendment  with  House  provision 
Your  committee  has  retained  the  House  provision  relating  to 

appearances,  etc.,  with  respect  to  legislation.  The  only  change  made 
is  the  addition  of  one  category  of  deductible  expenses.  Your  com- 

mittee's amendment  provides,  in  addition  to  the  categories  specified 
in  the  House  bill,  for  the  deduction  of  expenses  incurred  by  a  taxpayer 
in  carrying  on  a  trade  or  business  if  the  expenses  are  in  direct  connec- 

tion with  the  communication  of  information  between  the  taxpayer 
and  employees  or  stockholders  with  respect  to  legislation,  or  proposed 
legislation,  of  direct  interest  to  the  taxpayer.  As  in  the  case  of  the 
categories  referred  to  in  the  House  bill,  expenses  of  this  type,  in  order 
to  be  deductible,  may  not  be  for  participation  or  intervention  in 
political  campaigns  on  behalf  of  candidates  for  pubhc  oflBce  or  in 
connection  with  attempts  to  influence  the  general  public  (or  segments 
thereof)  with  respect  to  legislative  matters,  etc. 

C.  General  explanation  oj  provision 
The  bill  adds  a  new  subsection  (sec.  162(e))  to  the  provision  of 

present  law  relating  to  the  deduction  of  trade  or  business  expenses. 
It  provides  that  certain  types  of  expenses  incurred  with  respect  to 
legislative  matters  are  to  be  deductible  if  in  all  other  respects  they 
qualify  as  trade  or  business  expenses. 

The  expenses  which  may  be  deducted  are  divided  into  three  cate- 
gories. The  first  category  relates  to  expenses  in  direct  connection 

with  appearances,  submission  of  statements  or  sending  of  communi- 
cations. These  appearances,  statements  or  communications  may  be 

presented  either  to  committees  or  individual  Members  of  Congress 
or  to  comniittees  or  individual  members  of  State  or  local  govern- 

mental legislatures.  The  second  category  of  expenses  which  may  be 
deducted  are  those  in  direct  connection  with  the  communication  of 
information  between  the  taxpayer  and  an  organization  of  which  he  is 
a  member.  The  third  category  of  expenses  which  may  be  deducted 
are  those  in  direct  connection  with  the  communication  of  information 
between  the  taxpayer  and  an  employee  or  stockholder.  This  com- 

munication of  "information  may  be  either  from  the  organization,  em- 
ployee or  stockholder  to'  the  taxpayer  or  vice  versa.  In  the  case  of all  three  categories  of  expenses  referred  to  above,  in  order  for  the 

expense  item  to  be  deductible,  it  must  be  concerned  with  legislation 
or  proposed  legislation  of  direct  interest  to  the  taxpayer  (and  to  the 
organization  m  the  second  case).  Thus,  the  expenses  may  not  be  in 
connection  with  legislative  matters  such  as  nominations,  etc.,  but 
rather  must  be  in  connection  with  specific  ledslation  or  proposals  for 
legislation.  -f  &  t-     r 

The  bill  also  provides  that  where  a  taxpayer  is  a  member  of  an 
organization  and  the  organization  pays  or  incurs  the  expenses  of  the 
types  referred  to  above  on  behalf  of  its  members,  the  dues  which  the 
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taxpayer  pays  to  the  organization  in  carrying  on  his  trade  or  business 
are  to  be  deductible  to  the  extent  they  are  used  for  such  purposes. 
The  remainder  of  the  dues  is  hkely  already  to  be  deductible  as  an 
ordinary  and  necessary  business  expense.  Of  course,  the  dues  to  an 

organization  may  be  deductible  although  not  all  of  the  organization's 
legislative  activity  is  connected  with  each  specific  member's  trade  or 
business.  It  is  sufficient  if  all  of  the  organization's  legislative  activity 
is  related  to  the  trade  or  business  of  a  significant  number  of  the  mem- 
bers. 

The  bill  provides  two  limitations  on  the  deductions  of  the  above- 
specified  expenses  for  the  specified  types  of  legislative  activity.  It  is 
not  intended  by  3^our  committee  that  any  deduction  be  allowed  for 
an  amount  paid  or  incurred  for  participation  or  intervention  in  any 
political  campaign  for  any  candidate.  Of  course,  this  includes 
participation  or  intervention  in  political  campaigns  in  opposition  to 
a  candidate  as  weU. 

Your  committee's  bill  further  provides  that  no  expense  deductioD 
is  to  be  allowed  for  expenditures  to  influence  the  general  public,  or 
segments  thereof,  ̂ vith  respect  to  legislative  matters,  elections,  or 
referendums.  Thus,  except  to  the  extent  allowed  by  existing  law,  no 

deduction  is  intended  to  be  allowed  for  ex-penses  incurred  in  connec- 
tion with  what  is  usually  called  "grassroot"  campaigns  intended  to 

develop  a  point  of  view  among  the  public  generally  which  in  turn  is 
directed  toward  the  legislators.  However,  your  committee  does  not 
intend  that  this  limitation  should  have  any  effect  upon  the  deducti- 
bihty  of  dues,  contributions  or  other  payments  to  organizations  whose 
activities  consist  primarily  of  gathering  and  disseminating  factual  in- 

formation, data  and  statistics.  For  example,  a  nonprofit  organization 
would  not  be  affected  by  the  limitation  if  it  were  organized  and  oper- 

ated for  the  propose  of  studying  governmental  affairs.  Federal,  State, 
or  local  (which  might  include  analysis  of  legislation  or  proposed  legis- 

lation) and  of  publishing  and  distributing  to  its  members  and  the  pub- 
lic factual  reports  and  information  on  such  governmental  affairs. 

Such  factual  reports  might  contain  data  which  could  be  used  by  sub- 
scribers and  others  to  promote  or  defeat  legislation,  but  so  long  as  the 

organization  itself  did  not  engage  in  lobbying  activities  to  promote  or 
defeat  legislation,  payments  to  such  organization  will  continue  to  be 
deductible  to  the  same  extent  as  under  existing  law. 

Nothing  in  this  provision  is  intended  to  permit  the  deduction  of  enter- 
tainment expenses.  Such  amounts,  if  deductible  at  all,  must  meet  the 

tests  set  forth  in  section  4  of  the  biU,  explained  below,  without  regard 
to  this  provision. 

This  pro\ision  is  to  be  effective  with  respect  to  taxable  years 

beginning  after  December  31,^1962. 

O  -  78  -  130 
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SECTION  3.  APPEARANCES,  ETC.,  WITH  RESPECT  TO 
LEGISLATION 

Except  for  the  addition  by  your  committee  of  a  provision  relating 
to  stockholders  and  emploj^ees,  this  section  is  identical  to  section  3 
of  the  bill  as  passed  by  the  House.  Subsection  (a)  of  section  3  amends 
section  162  (relating  to  trade  or  business  expenses)  by  redesignating 
subsection  (e)  as  subsection  (f)  and  by  inserting  after  subsection  (d)  a 
new  subsection  (e)  relating  to  appearances,  etc.,  with  respect  to 
legislation. 

Paragraph  (1)  of  the  new  subsection  (e)  provides  that  the  deduction 
allowed  by  subsection  (a)  of  section  162  is  to  include  all  of  the  fol- 

lowing ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  in  carrying  on  any  trade  or  business:   (1)  expenses  in 
direct  connection  with  appearances  before,  submission  of  statements 
to,   or  sending  communications  to,   the  committees,   or  individual 
members,  of  Federal,  State,  or  local  legislative  bodies  with  respect  to 
legislation  or  proposed  legislation  of  direct  interest  to  the  taxpayer, 
(2)  expenses  in  direct  connection  with  communication  of  information 
between  the  taxpayer  and  an  organization  of  which  he  is  a  member 
with  respect  to  legislation  or  proposed  legislation  of  direct  interest  to 
the  taxpayer  and  to  such  organization,    (3)   that  portion   of  dues 
with  respect  to  any  organization  of  wliich  the  taxpayer  is  a  member 
which  is  attributable  to  the  expenses  of  the  activities  above  described 
in  this  paragraph  which  are  carried  on  by  such  organization,  and 
(4)  expenses  in  direct  connection  ^vith  communication  of  information 
between  the  taxpayer  and  an  employee  or  stockholder  wnth  respect 
to  legislation  or  proposed  legislation  of  direct  interest  to  the  taxpayer. 
Paragraph  (1)  also  provides  that  the  expenses  referred  to  therein  are  to 
include,  but  not  be  limited  to,  the  cost  of  preparing  testimony  and 
traveling  expenses  described  in  subsection  •(a)(2)  of  section  162. 

Paragraph  (2)  of  the  new  subsection  (e)  provides  that  the  provisions 
of  paragraph  (1)  are  not  to  be  construed  as  allowing  the  deduction  of 
any  amount  paid  or  incurred  (whether  by  way  of  contribution,  gift, 
or  otherwise) — 

(1)  for  participation  in,  or  intervention  in,  any  political  cam- 
paign on  behalf  of  any  candidate  for  public  office,  or 

(2)  in  connection  with  any  attempt  to  influence  the  general 
public,  or  segments  thereof,  with  respect  to  legislative  matters, elections,  or  referendums. 

Subsection  (b)  of  this  section  of  the  bill  provides  that  the  amend- 
ments made  by  subsection  (a)  are  to  apply  to  taxable  years  beginning 

after  December  31,  1962.  6  s 
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The  Deduction  for  Certain  Lobbying  Expenses  of  Taxpayers 
With  Business  Income 

Section  3  would  permit  the  deduction  of  certain  lobbying  expenses 
by  taxpayers  \\Tth  business  income.  This  would  depart  from  a  salu- 

tary principle  which  has  been  part  of  the  income  tax  law  since  World 
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War  I.  It  would  provide  unwarranted  tax  reduction  where  it  is  least 
needed  for  reasons  which  are  specious.  It  would  introduce  novel  dis- 

tinctions into  the  tax  law,  producing  new  requirements  difficult  for 
the  Internal  Revenue  Service  to  administer.  The  specific  language 
in  which  the  deduction  is  cast  contains  ambiguities  w^hich  will  create 
continuing  uncertainty  as  to  its  exact  meaning,  and,  most  important, 
the  relationship  of  this  provision  to  the  w^hole  process  by  which  our 
citizens  seek  to  influence  the  enactment  of  legislation  at  all  levels  of 
government  was  not  adequately  considered.  Section  3  should  be 
deleted  from  the  bill. 

Under  existing  law  the  costs  of  eflTorts  to  influence  legislation  are 
not  deductible,  a  rule  applicable  to  all  taxpayers.  ̂ Miatever  the  mo- 

tive for  a  citizen's  efforts  to  influence  legislation,  he  now  beare  the 
whole  cost  of  that  effort  himself.  No  part  of  the  expense  can  be 
passed  on  to  the  Federal  Government  through  an  mcome  tax  deduc- 

tion. In  the  constant  competition  for  legislative  favor  and  results  at 
National,  State,  and  local  levels,  the  Federal  Treasury  stands  neutral — 
and  properly  so. 

Section  3  would  change  all  that.  It  would  amend  section  162  of 
the  Internal  Revenue  Code  of  1954,  the  section  creating  the  general 
authority  for  deduction  of  the  ordinary  and  necessary  expenses  of 
business  operation.  Section  3  would  add  a  new^  subsection  specifically 
authorizing  deduction  of  lobbjing  expenses  in  certain  categories  by 
taxpayers  with  biisiness  income.  Only  those  taxpayers  with  business 
income  would  receive  any  benefit.  All  others  would  still  be  subject 

to  the  existing  rule  of  no  tax  benefits  for  lobby^ing,  a  result  which 
follows  necessarily  from  incorporation  of  the  amendment  in  section 
162  and  one  which  is  specifically  spelled  out  by  the  House  committee 
report. 

Some  specific  typical  examples  w^ill  bring  this  into  sharper  focus. 
Suppose  a  measure  is  being  considered,  as  many  have  been,  involving 
a  proposed  change  in  the  standards  or  testing  procedures  for  food, 
drugs,  or  cosmetics.  The  costs  of  presenting  the  views  of  drug  man- 

ufacturers and  distributors  w  ould  be  deductible.  The  cost  of  presen- 
tations on  behalf  of  consumers  or  of  disinterested  professional  or 

technical  advisers  would  not  be.  Or  suppose  that  a  State  legislature 
is  debating  a  measure  designed  to  decrease  stream  pollution.  Manu- 

facturers who  would  be  adversely  affected  by  its  enactment  could 
deduct  the  cost  of  opposition.  Members  of  the  public  interested  in 
pure  water  for  drinking  or  for  recreational  uses  w^ould  have  to  finance 
their  support  of  the  measure  entirely  from  their  owm  pockets.  Or,  at 
the  local  level,  a  business  owner  of  a  piece  of  real  estate  could  seek 
advanta^^eous  amendment  of  the  local  zoning  ordinance,  deducting  the 
cost  of  his  presentation  before  the  local  city  council.  The  owners  of 
nearby  residences  would  not  receive  this  help  from  the  Federal 
Treasury  in  preparing  the  exhibits  and  briefs  necessary  for  effective 
opposition. 

These  are  discriminations  impossible  to  justify.  Can  anyone  seri- 
ously contend  that  consideration  of  legislative  proposals  affecting 

business  taxpayers  is  seriously  handicapped  by  absence  or  weakness 
of  expression  of  business  viewT)oints?  Is  there  any  evidence  that 
business  tax-payers,  individually  or  collectively,  are  now  deterred  from expressing  themselves  on  these  subjects  bv  the  present  rule  of  tax 
neutrality  which  permits  no  deduction  for  lobbying  expenses?     To 
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ask  these  questions  is  to  answer  them.  Of  all  viewpoints  on  legislative 

proposals,  those  of  business  are  consistently  the  most  abl^^  represented 
before  the  Congress  and  before  State  and  local  legislative  bodies. 

Wi}^  then  should  the  cost  of  lobbying  activities  of  taxpayers  with 
business  income  be  singled  out  for  this  preferential  tax  reduction? 
No  adequate  reason  has  been  given. 

An}'  discrimination  at  all  among  citizens  in  the  exercise  of  their 
constitutional  right  to  petition  their  representatives  is  patently 
undesirable.  Discrimination  b}^  preferential  tax  deduction  is  magni- 

fied as  the  amounts  spent  for  these  purposes  increase.  Modern  efforts 
to  influence  legislation  cover  a  wide  range  of  techniques,  some  of 
which  are  very  costly.  One  can  send  a  letter  to  his  Senator  for  4 
cents.  Plowever,  to  stimulate  tens  of  thousands  to  do  so  requires 
the  expenditure  of  large  amoimts  running  sometimes  into  the  hundreds 
of  thousands,  even  millions,  of  dolh^rs.  But  all  this  is  well  known. 

It  has  been  thoroughl}'  documented  man}'  times. 
The  application  of  section  3  would  not  be  confined  to  nominal 

amounts.  It  would  permit  the  deduction  of  some  very  lar^e  sums. 
In  addition  to  provision  for  deduction  of  the  costs  involved  in  direct 
contacts  with  legislators  (personal  calls  and  visits,  appearances  before 
committees  or  statements  filed  with  them),  the  cost  of  efforts  to  influ- 

ence legislation  indirectly  are  also  made  deductible  in  some  instances. 
The  costs  of  connnunications  to  organization  members  and  to  share- 

holders and  employees  have  all  been  blanketed  in. 

AYhen  section  3  is  applied  to  today's  scene,  we  find  that  it  will 
authorize  giant  corporations  to  deduct  the  cost  of  communicating  the 
views  of  management  officials  to  hundreds  of  thousands,  even  millions, 

of  shareholders  and  emplo^'ees,  for  the  purpose  of  influencing  them 
with  respect  to  current  controversial  legislative  proposals.  To  use  a 
painfully  familiar  example,  section  3  would  authorize  deduction  of  the 
cost  of  campaigns  designed  to  produce  a  flood  of  letters  opposing 
withholding  on  dividend  income. 

Under  existing  law  these  sums  are  not  properly  deductible — and 
never  have  been.  To  permit  deduction  now  would  shift  a  ver}'  large 
proportion  of  these  heav}'  costs  to  the  Federal  Treasury,  a  disguised 
subsidy  for  which  there  would  be  no  justification. 

The  effects  of  such  subsidized  efforts  to  influence  legislation  indi- 
rectly would  not  be  confined  to  the  recipient  members,  shareholders, 

and  employees.  The  views  expressed  and  their  source  would  fre- 
quently come  to  the  attention  of  families  and  friends  of  the  recipients, 

thereby  broadening  the  scope  of  the  influence  subsidized  by  the 
Federal  Treasury.  Of  course,  the  benefits  of  section  3  as  the}^  would 
apply  to  these  broadcast  efforts  to  influence  legislation  can  only 

benefit  very  large  organizations.  Sjnall  business  taxpaj'ers,  as  well 
as  nonbusiness  taxpayers,  would  have  little  or  no  use  for  it  and  could 
well  suffer  from  its  use  where  their  interests  on  legislative  matters  are 
opposed  to  those  who  could  lake  advantage  of  it. 

True,  not  all  lobbying  costs  of  business  taxpaA'ers  would  be  made 
deductible  by  section  3.  The  bill  purports  to  create  limitations 
which  will  restrict  the  kind  of  expenses  for  which  a  deduction  can  be 
claimed.  Thus,  to  qualify  for  the  deduction,  the  legislative  proposal 

must  be  of  "direict  interest"  to  the  taxpa3'er.  In  addition,  specific 
provisions  deny  deductions  for  political  campaign  expenses  or  for 

efforts  "to  influence  the  general  public,  or  segments  thereof."     How- 
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ever,  a  close  inspection  raises  genuine  doubt  as  to  the  precise  meaning 
and  application  of  these  restrictions.  They  may,  in  fact,  prove 
largely  illusory. 

Thus,  one  might  ask.  What  subjects  are  not  of  "direct  interest"  to 
a  large  corporation?  An}-  measure  involving  a  tax  or  a  change  in  the 
regulation  of  business  or  the  marketing  of  securities  or  foreign  trade 
or  the  terms  of  emplo}Tnent  or  labor  relations  or  the  monetary  s^^stem 
will  have  some  impact  on  everj'  substantial  business  enterprise.  Is  it 
intended  that  the  cost  of  testimony  or  statements  or  communications 
to  shareholders  or  employees  on  this  entire  range  of  subjects  is  to  be 
deductible?  Similarly,  can  the  prohibition  against  deductions  for 
political  campaign  purposes  be  really  effective?  Granted  that  the 
cost  of  a  folder  urging  shareholders  to  vote  for  Jim  Darkwater  will 
not  be  deductible,  what  of  the  cost  of  a  folder  urging  a  position  on  the 
principal  issue  dividing  Darkwater  from  his  opponent  Bob  Cleanriver? 
Can  issues  and  the  candidates  be  separated  so  easily?  It  is  doubtful. 
Section  3  thus  could  make  slightly  veiled  political  contributions  de- 

ductible. The  benefit  would  not  be  universal  though.  To  return 
for  a  moment  to  the  anti-water-pollution  measure  used  as  an  example 
before,  suppose  Darkwater  is  against  it  and  Cleanriver  is  for  it.  The 

former's  supporters  could  deduct  the  cost  of  their  literature  discussing 
the  antipollution  measure  (and  thus  their  support  of  Darkwater); 
supporters  of  Cleanriver  could  not. 

Obviousl}^,  congressional  memoi'ies  are  very  short.  For  at  least  a 
century  Senators  and  Representatives  have  regularly  inveighed,  indi- 

vidually and  collectively,  against  lobbyists  and  their  activities.  The 
need  for  substantial  disclosure  by  lobbyists,  particularly  in  financial 
respects,  has  long  been  recognized.  ̂ Tien  a  person  or  organization 
becomes  a  lobbyist,  he  is  required  to  register  as  such  and  thereafter  to 
report  quarterly  his  expenditures  for  these  purposes.  In  spite  of  these 
safeguards,  every  few  years  some  lobbyists  become  so  bold  and  their 
overreaching  so  bad  that  a  special  inquir^^  is  required.  A  prime  ex- 

ample was  the  creation  in  the  84th  Congress  of  the  Senate  Special 
Committee  To  Investigate  Political  Activities,  Lobb3dng,  and  Cam- 

paign Contributions.  Its  report  states  graphically  the  kinds  of  abuses 
which  occiir  and  the  large  sums  of  money  available  to  be  spent  on 
efforts  to  influence  legislation.  Sugar  quota  bills  attract  lobbyists 
like  flies  and,  like  flies,  their  activities  are  not  widely  admired.  The 
Senate  Foreign  Relations  Committee  is  currently  beginning  an  in- 

vestigation of  another  group  of  lobbyists,  an  inquiry  which  has  grown 
in  large  part  out  of  concern  for  their  lucrative  financial  arrangements. 
Nor  are  problems  with  lobbyists  confined  to  Washington.  Their  in- 

fluence on  State  legislators  and  their  sometimes  questionable  methods 
in  State  capitols  is  notorious. 

^Vhen  projected  against  all  this  experience,  section  3's  proposed 
financial  bonanza  for  one  group  of  lobbyists  and  their  employers 
seems  ironic  in  the  extreme,  if  not  do\\mright  cynical. 

There  is  no  challenge  here  to  lobb3nng  per  se.  It  is  unquestionably 
legitimate.  A  constitutionally  protected  right  of  our  citizens,  it 
often  supphes  useful  information  and  reactions  on  pending  legislation. 
However,  it  would  be  foolish  to  exalt  it  unduly  for  these  reasons.  At 
best,  lobbying  is  a  mixed  blessing  for  it  is  almost  always  exclusively 
concerned  ̂ v^th  self-interest  rather  than  the  broad  public  interest. 
Fortunately,  section  3  presents  only  a  narrow  problem,  viz.,  whether 
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or  not  the  lobbpng  done  by  one  segment  of  our  society- — taxpayers 
with  business  income — should  be  entitled  to  support  from  the  Federal 
Treasury. 

A  number  of  arguments  are  made  in  favor  of  this  measure.  Some  of 
them  have  a  surface  plausibility,  but  on  close  analysis  none  of  them 
holds  water.  The  issue  is  actual!}^  a  simple  one.  We  begin  with  a 
longstanding  rule  that  all  taxpa3'ers,  business  and  nonbusiness,  who 
seek  to  influence  the  work  of  legislative  bodies,  National,  State,  or 
local,  pay  their  own  expenses  in  full  without  assistance  from  the 
Federal  tax  S3^stem.  This  neutral  posture  of  the  tax  law  is  a  healthy 
one  and  should  be  defended  and  strengthened.  Legislation  affects 
all  our  citizens.  It  is  entirely  suitable  that  all  who  seek  to  influence 
that  legislation,  directly  or  indirectly,  should  be  treated  alike.  The 
expenses  of  all  should  be  on  the  same  footing  as  far  as  the  Treasury 
of  the  United  States  is  concerned.  The  only  issue  here  is  whether  or 
not  to  depart  from  this  principle  of  neutrality  and  equality.  Plainly, 
the  case  for  such  a  change  has  not  been  and  cannot  be  proved. 
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Exhibit  160:  Excerpts  From  H.R.  10650  (Revenue  Act  of  1962)  as 
Reported  by  Senate  Finance  Committee 

87th  congress 
2d  Session 

Calendar  No.  1843 

H.  R.  10650 
E^eport  No.  1881] 

IN  THE  SENATE  OF  THE  UNITED  STATES 

April  2, 19G2 

Read  twice  and  referred  to  the  Committee  on  Finance 

August  16  (legislative  da}',  August  15),  1962 

Reported  by  Mr.  Kkrr,  with  amendments 

[Omit  the  part  struck  through  or  enclosed  in  black  brackets  and  insert  the  part  printed 
in  italic] 

AN  ACT 
To  amend  the  Internal  Eevenuc  Code  of  1954  to  provide  a 

credit  for  investment  in  certain  depreciable  property,  to 

eliminate  certain  defects  and  inequities,  and  for  other 

purposes. 

1  Be  it  enacted  bjj  the  Senate  and  House  o^  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assemhledj 

3  SECTION  1.  SHORT  TITLE,  ETC. 

4  (a)    Shout   Title.— This  Act  may  be  cited  as  the 

5  "Kevenue  Act  of  1962". 



7 

8 

9 

10 

11 

12 

13 
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14 

15 

16 

1'7     SEC.  3.  APPEARANCES,   ETC^   WITH   RESPECT   TO    LEGIS- 

18  LATION. 

19  (a)   In  Genebal.— Section  162    (relating  to  trade  or 

20  business  expenses)   is  amended  by  redesignating  subsection 
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1  (e)  as  subsection  (f)  and  by  inserting  after  subsection  (d) 

2  the  following  new  subsection : 

3  *•  (e)  Appeakances,  etc.,  With  Respect  to  Legis- 

4  lation.— 

5  "  ( 1 )    In  geneeal. — The   deduction   allowed   by 

6  subsection  (a)  shall  include  all  the  ordinary  and  neces- 

7  saiy  expenses   (including,  but  not  limited  to,  traveling 

8  expenses  described  in  subsection    (u)  (2)    and  the  cost 

9  of  preparing  testimony)  paid  or  incurred  during  the  tax- 

10  able  year  in  canying  on  any  trade  or  business — 

11  "(A)    in  direct  connection  with  appearances 

12  before,  submission  of  statements  to,  or  sending  com- 

13  munications  to,  the  committees,  or  individual  mem- 

14  hers,  of  Congress  or  of  any  legislative  body  of  a 

15  State,  a  possession  of  the  United  States,  or  a  ponti- 

le cal  su}>division  of  any  of  the  foregoing  with  respect 

1*^  to  legislation  or  proposed  legislation  of  direct  inter- 

im est  to  the  taxpayer,  of 

-  "  (B)   in  direct  connection  with  ̂ communication 

20  of  information  between  the  taxpayer  and  an  organ- 

21  ization  of  which  he  is  a  member  with  respect  to 

22  legislation  or  proposed  legislation  of  direct  interest 

23  to  tlie  taxpayer  and  to  such  organization,  or 

"(C)  in  direct  connection  with  communication 

of  luformat'ion  between  the  taxpayer  and  an  employee 
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1  or  stockholder  with  respect  to  legislation  or  proposed 

2  legislation   of   direct   interest   to   the   taxpayer, 

3  and  that  portion  of  the  dues  so  paid  or  incurred  with 

4  respect  to  any  organization  of  which  the  taxpayer  is  a 

5  member  which  is  attributable  to  the  expenses  of  the 

6  actitfities   described   in   subparagraphs    (A)    and    (B) 

7  carried  on  by  such  organization. 

8  *'(2)    Limitation. — The  provisions  of  paragraph 

9  (1)   shall  not  be  construed  as  allowing  the  deduction  of 

10  any  amount  paid  or  incurred   (whether  by  way  of  con- 

11  tribution,  gift,  or  otherwise)  — 

12  "(A)    for  participation  in,  or  intervention  in, 

13  any  political  campaign  on  behalf  of  any  candidate 

14  for  public  office,  or 

15  "  (B)    in  connection  with  any  attempt  to  in- 

16  fluence  the  general  public,  or  segments  thereof,  with 

1'^  respect  to  legislative  matters,  elections,  or  referen- 

18  dums." 

1^  (b)  Effective  Date.— The  amendments  made  by  this 

20  section  shall  apply  to  taxable  years  beginning  after  Decem- 

21  her  31,  1962. 
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REVENUE  ACT  OP  1962 

Mr.  MANSFIELD.  Mr.  President,  I 
wish  to  compliment  and  commend  the 
distinguished  Senator  from  Texas  for 
the  vigorous  and  courageous  leadership 
he  has  shown  in  behalf  of  the  postwar  OI 
blU  of  rights.  He  has  fought  hard  for 
the  bill  down  through  the  years,  and 
he  was  successful  in  getting  It  through 
the  Senate  in  a  previous  Congress. 

However,  in  view  of  the  situation 
which  has  developed,  I  should  lilce  at 
this  time  to  lay  the  pending  bill  aside 
so  that  I  may  discuss  It  once  again  with 
the  policy  committee  when  it  next  meets, 
and  also  with  the  distinguished  minority 

leader,  the  Senator  from  Illinois,  to  see 

If  we  might  possibly  arrive  at  an  agree- 
ment to  limit  debate  on  the  bill  at  a 

future  date. 

I  therefore  move  that  the  Senate 
proceed  to  the  consideration  of  Calendar 
No.  1843,  and  that  it  be  made  the  pend- 

ing business. 
Mr.  JAVITS  and  Mr.  MILLER  ad- 

dressed the  Chair. 
Mr.  MANSFIELD.  I  yield  to  the  Sen- 

ator from  New  York. 

Mr.  JAVITS.  A  parliamentary  in- 

quiry. The  PRESIDING  OFFICER.  The 
Senator  will  state  it. 

Mr.  JAVITS.  May  this  be  done  with- 
out a  vote? 

Mr.  MANSFIELD.  It  can.  It  can  be 
done  by  unanimous  consent. 

The  PRESIDING  OFFICER.  It  may 

be  done  by  unanimous  consent. 
Mr.  MANSFIELD.  I  ask  unanimous 

consent  that  the  pending  bill  be  laid 
aside  and  that  the  Senate  proceed  to  the 
consideration  of  Calendar  No.  1843. 
The  PRESIDING  OFFICER.  The 

clerk  will  state  the  bill  by  title  for  the 
information  of  the  Senate. 

The  CHiEr  Clerk.  A  bill  (H.R.  10650) 
to  amend  the  Internal  Revenue  Code 

of  1954  to  provide  a  credit  for  invest- 
ment in  certain  depreciable  property,  to 

eliminate  certain  defects  and  inequities, 
and  for  other  purposes. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration 

of  the  bill? 
Mr.  JAVITS.  Has  the  pending  biU 

been  laid  aside? 
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The  PHESIDING  OFFICER.  A  unan- 
imojs-coiiseiit  request  is  pending  that 
the  Senate  proceed  to  the  consideration 
of  the  tax  bill. 

Mr.  COOPER.  Reserving  the  right  to 
object,  may  I  ask  the  distinguished  ma- 

jority leader  whether  he  intends  to 
bring  up  the  veterans  bill  again  this  af- 
ternoon? 

Mr.  MAN.SFIELD.  Not  this  afternoon. 
I  intend  to  discuss  it  further  with  the 
policy  committee  and  also  wish  to  con- 

fer with  the  minority  leader  to  see  if  it 
is  poEiible  to  reach  an  arrangement  un- 

der which  the  bill  could  be  brought  up 
later,  under  a  limitation  of  debate. 

Mr.  COOPER.    Not  this  week? 
Mr.  MANSFIELD.  Not  this  week. 

T-ci-e  is  r.otiMiiS  tricky  pl-out  the  request 
tolsy  tV.ebill  a^ide. 

Mr.  J.'VVITS.  We  do  not  mean  to  im- 
ply that  there  ever  is  anything  tricky 

on  the  part  of  the  majority  leader.  Does 
that  include  Monday  as  well? 

Mr.  M.'^NSFIELD.  It  ir.cludes  all  of 
next  week,  as  well. 

Mr.  COOPER.  I  am  sure  the  majority 
leader  knows  that  we  do  not  mean  to  im- 

ply that  there  is  anything  tricky. 
Mr.  M.'VNSFIELD.  I  am  certain  about 

that.  I  thought  there  might  be  a  ques- 
tion about  the  request  on  that  point 

"Tricky"  was  the  v.rong  word.  Ko  sub- 
terfuge is  involved. 

Mr.  JAVITS.  I  voted  for  the  bill  when 
it  was  before  the  Senate  previously.  It 
was  unfoitunate  that  it  was  brouvlit  up 
quite  suddenly,  v.ilhout  an  opportunity 
for  study  or  projiaration.  I  say  that 
even  though  I  vas  one  of  tl.ose  who  was 
in  fa\orof  the  bill. 

Mr.  MANSFIELD.  I  hr.ve  been  wait- 
ing for  that  allcsEtion  or  charge  to  be 

made. 
Mr.  JAV^TS.     I  m2l;e  no  charge. 
Mr.  MANSFIELD.  The  fact  that  It 

came  on  so  suddenly — and  it  did  come  on 
suddenly — is  due  to  the  fact  that  when 
bills  are  reported  out  of  committees,  they 
are  taken  up  by  the  policy  commitlee. 
The  policy  committee  then  gives  the 
leader  authority  at  his  "discretion"  to 
bring  up  a  bill.  What  is  done  in  eflect. 
is  that  the  question  of  scheduling  is 
passed  from  the  appropriate  committee 
to  the  policy  committee  to  a  single  in- 

dividual. He  looks  at  the  calendar  and 
wonders  what  he  can  bring  up.  He  f^nds 
that  half  the  bills  are  being  objected  to 
by  Democrats  and  the  other  half  by  Re- 

publicans, and  sometimes  by  both. 
So  he  searches  for  something  that 

he  can  bring  up.  first  deteimining 
whether  there  is  a  Senator  in  the  city 
vho  is  citlier  for  or  agair.st  it.  Th'^n  the 
bill  is  called  up.  He  is  then  told  that 
the  bill  has  teen  called  up  suddenly. 
Of  course  it  has.  However,  what  can 
he  do  under  these  circumstances? 

There  was  more  difTiculty  attached  to 
this  bill  than  I  thought  there  would  be 
when  I  called  it  up.  I  am  glad  the  Sen- 

ator from  Texas  has  had  an  opportunity 
once  again  to  show  his  deep  interest  and 
Initiative  in  connection  with  this  bill. 

Mr.  JAVITS.  Mr.  President,  will  the 
Senator  yield? 

Mr.  MANSFIELD.     I  yield. 

Mr.  JAVrrS.  I  wish  to  compliment 
the  Senator  from  Montana. 

Mr.  MANSFIELD.  The  Senator  al- 
ways does  that.     I  appreciate  it. 

Mr.  JAVITS.  I  commend  him  and 
compli.ment  him  for  his  traditional  fair- 

ness. The  Senator  has  displayed  again 
what  is  in  his  character,  and  I  thank 
him  for  it. 
Mr.  PROUTY.  Mr.  President,  I 

shculd  like  to  point  out  that  the  sub- 
stitute I  intend  to  oiler  for  the  Cooper 

amendment  is  not  ready.  I  am  deeply 
concerned  about  the  lack  of  progress 
vliich  has  tccn  made  with  the  hisher 
edi:rat:on  bill.  It  v.as  my  purpose  to  in- 

corporate my  s'.;bstitutc  for  peacetime 
veterans'  bcncf.ls  in  the  general  hijl.er 
ediication  bill,  vhich  we  all  know  is  at 
IJiesent  st}micd  in  conference.  I  am 

very  much  in  favor  of  this  lesis'ation and  I  hope  it  will  be  enacted.  I  believe 
also  that  the  peacetime  veterans  should 
be  given  a  preference  over  nonvcterans 
v.hcre  student  assistance  is  concerned. 
I  regret  that  I  did  not  have  an  opportu- 

nity to  offer  my  amendment  leeway  but  I 
understand  the  circurstarces,  and  I 
applaud  the  majority  leader  for  dcfen  ing 
action  in  view  of  those  circumstances. 

Mr.  MANSFIELD.  This  is  one  of  the 
consequences  of  taking  bills  up  suddenly. 
I  am  sure  the  Senator  understands  my 
problem,  just  as  I  am  sure  I  understand 
v.hy  he  has  not  h.ad  an  opportunity  to 
propose  his  amendment. 

Mr.  YARBOROUGH.  Mr.  President, 
will  the  distinguished  majority  leader 

yield? Mr.  MANSFIELD.     I  yield. 
Mr.  YARBOROUGH.  First.  I  thank 

the  majority  leader  for  tlie  privilege  of 
having  made  a  sfr.rt  on  the  considera- 

tion of  the  till.  Tlie  n.ajorily  leader 

told  me  he  v. as  hopeful  that  an-icnd- meiUs  could  be  disposed  of  rapidly  and 
that  there  v  ould  be  an  opportunity  to 
f.nish  the  consideration  of  the  bill  today, 
before  other  pre.<;sing  measures  got  in the  way. 

I  ask  the  majority  leader  if  it  is  not 
probable  that  the  Senate  will  return  to 
the  consideration  of  the  biil  at  this  ses- 

sion. I  imdcistand  that  a  Senator  on 
our  side  of  the  aisle  has  an  amenelmcnt, 
in  addition  to  the  one  which  the  dis- 

tinguished Senator  from  Vermont  I  Mr. 
ProutyI  says  he  intends  to  offer.  Will 
It  be  possible  for  the  Senate  to  return 
to  the  consideration  of  the  bill  later,  in 
the  hope  that  there  will  be  time  in  a 
busy  schedule  to  complete  action  on  the 
bill? 

Mr.  MANSFIELD.     That  is  my  hope. 
Mr.  President  has  my  request  been 

agreed  to? 
The  PRF.SIDING  OFFICER.  Is  there 

objection  to  the  icquest  of  the  Senator 
from  Montana  that  the  Senate  proceed 
to  the  consideration  cf  House  bill  10650? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which 
had  been  reported  from  the  Committee 
on  Finance  with  amendments. 
Mr.  MANSFIELD.  Mr.  President, 

what  is  the  pending  business? 
The  PRESIDING  OFFICER.  Calen- 

dar No.  1843,  HR.  10650. 
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think  it  would  be  most  unfortunate  if  to  table  would  be  unnecessary  because 

the  Senate  which  is  known  as  the  great-  then  the  Senate  could  at  that  time  vote 

est  deliberative  body  in  the  world,  should  on  the  merits  of  the  amendment.     It 

decide  to  cut  off  debate,  and  particularly 

REVENUE    ACT   OP    1962 

Mr.  MANSFJKLD  obtained  the  floor. 
Mr.  PROXMIRE.  Madam  President, 

will  the  Senator  from  Montana  yield  to 
me?    I  should  like  to  ask  him  a  question. 
The  PRKSIDING  OFFICER  <Mrs. 

Neubercer  in  the  chair) .  Dots  the  Sena- 
tor from  Montana  jield? 

Mr.  MANSFIELD.     Yes. 
Mr.  PROXMIRE.  Madnm  Pi  cedent. 

In  this  morning's  Wall  Street  Journal  is 
an  article  on  page  3  relating  to  the  tax 
bill.  I  should  like  to  read  a  portion  of 
it  to  the  Senator  from  Montana,  the 
majority  leader,  and  ask  him  if  it  is 
true. 
The  article  states: 

Sen.ite  Democratic  leaders  plan  to  employ 
harsh  parliamentary  tactics  against  liberal 
efforts  to  restore  some  of  President  Kennedy's 
recommendations  to  the  Senate  Finance 
Committee's  version  of  the  tax-revlslon  bill. 

The  article  further  says: 

In  an  attempt  to  complete  Senate  action 
on  the  me.Tsure  before  the  I,abor  Day  week- 

end, the  Democratic  leadership — acting  with 
the  tacit  acquiescence  of  the  administra- 

tion-will  try  to  table,  or  kill,  most,  If  not 
■11  of  the  Kenoedy  proposals  being  offered 
by  liberal  Democratic  Senators  as  amend- 

ments to  the  bill.  Because  a  tabling  motion 
Is  not  debatable,  this  tactic  tends  to  ac- 

celerate action  by  the  slow-moving  Senate. 
Debate  on  the  measure  began  Saturday 
afternoon  and  will  continue  today. 

The  question  by  the  Senator  from 
Wisconsin  is:  Has  there  been  any  plan, 
or  has  there  been  any  agreement,  that 
the  leadership  would  move  to  cut  off  de- 

bate on  the  amendments? 
This  Senator  feels  very  strongly,  as  he 

Indicated  by  his  discussion  of  the  bill  on 
Saturday  last,  that  this  is  a  tremendous- 

ly Important  bill  which  goes  right  to  the 
heart  of  our  whole  economic  system. 

debate  on  amendments  designed  to  re- 
store the  proposals  of  the  administration 

originally  made  with  respect  to  the  tax 
bill. 

Mr.  MANSFIELD.  No;  no  agreement 
has  been  made.  I  do  not  know  anything 
about  the  story  to  which  the  Senator  re- 

fers, which  he  states  is  carried  in  the 
Wall  Street  Journal. 

However,  so  far  as  the  leadership  is 
concerned,  it  would  not  foreclose  the  use 
of  tabling  motions  on  occasion.  It  is 
within  the  rules  of  the  Senate  to  use 
them.  It  has  not  been  decided  what 

procedure  we  shall  follow. 
I  wish  to  state,  so  long  as  the  Senator 

has  raised  the  question,  that  he  has 
written  me  a  letter  to  the  etTect  that  he 

would  object  to  any  unanimous-consent 
request  seeking  to  limit  debate  on  this 
bill.  If  that  is  the  case,  and  if  there 
will  hfijio  limitation,  then  of  course  the 
leadership  will  feel  free  at  any  time  to 
move  to  table  motions  or  amendments. 

Mr.  PROXMIRE.  Madam  President, 
will  the  Senator  yield  for  a  minute? 

Mr.  MANSFIELD.  If  I  may  continue, 
I  have  not  had  any  conversations  with 
anybody  in  the  ncluTinistration  about 
this.  I  do  not  inUnd  to.  What  will  be 
done  on  this  side  will  be  done  on  my 
own  re.^^ponsibility. 

Mr.  PROXMIRE.  I  .say  to  the  Sena- 
tor that  there  is  absolutely  no  intention 

on  the  part  of  this  Senator,  or  on  the 
part  of  any  Senator  of  whom  I  know,  to 
prevent  a  final  vote  on  the  bill.  We 
all  V.  ant  a  vote  on  the  bill,  one  way  or  the 
other,  up  or  down.  This  is  the  reason 
why  this  Senator  chose  Saturday  after- 

noon to  make  his  long  speech.  In  that 
way  I  did  not  delay  the  bill  1  minute. 
On  the  other  hand,  I  do  feel,  in  all 

fairness,  there  should  be  as  much  time 
as  possible  for  a  thorough  and  complete 

debate  on  each  of  thc^e  very,  vei-y  im- 
portant amendments.  If  the  consider- 

ation of  the  bill  does  take  a  week,  or 
even  more  than  a  week,  it  seems  to  me  it 
would  be  a  week  very  well  spent. 

Mr.  MANSFIELD.  I  assure  the  Sen- 
ator that  if  tabling  motions  are  offered 

they  will  be  offered  only  after  there  is 
a  reasonable  amount  of  debate  on  the 
amendments  being  offered. 

Mr.  PROXMIRE.  I  hope  that  we  can 
get  together  on  a  reasonable  period,  so 
that  there  will  be  an  opportunity  for 
thorough  discussion,  particularly  in  view 
of  the  fact  that  there  is  absolutely  no 
intent  to  return  the  bill  to  the  committee 
or  to  delay  the  bill  for  weeks  or  to  set 
off  the  vote  until  1963.  The  intention 
is  only  to  make  sure  that  there  is  ample 
time  for  all  views  to  be  discussed.  Mem- 

bers on  the  other  side  of  the  aisle  feel 
fully  as  strongly  as  Members  on  this 
side  of  the  aisle  in  respect  to  the  bill. 

Mr.  GORE.  Madam  President,  will  the 
Senator  from  Montana  yield? 

Mr.  MANSFIELD.    I  yield. 
Mr.  GORE.    I  should  like  respectfully 

to  suggest  to  the  able  and  distinguished 

T  »>,i  I,  u  1        v,ii     V.  majority  leader  that  if  the  time  arrives  ^  .,»o  ..w^  wi..,avi.ci^  i..  w.-«  «»j.    ..  ̂ ..»,™ 
v#™^,l  7      it/  Dill  which  wiU  require     when  no  other  Senator  seeks  recognl-  of  no  such  happening.    I  do  not  doubt 
cry  proiraciea  and  deUiled  debate.    I     tion  to  speak  on  an  amendment,  a  motion  the  Senator's  word.    I  am  sure  that  what 

would  seem  to  me  that  a  vote  directly 
upon  acceptance  or  rejection  of  the 
amendment  would  be  far  preferable  to 
a  tabling  motion. 

I  recognize  that  there  are  circum- 
stances under  which  the  majority  leader 

would  feel  justified  in  resorting  to  a  mo- 

tion to'  lay  on  the  table.  I  am  also  con- fident that  he  recognizes  it  is  the  most 
severe  legislative  restriction  within  the 
rule  book.  I  would  hope  that  he  would 
lean  over  backward  to  permit  votes  on 
amendments  up  or  down  on  the  merits 
rather  than  on  motions  to  table. 

I  offer  that  only  as  a  friendly  sugges- 
tion, and  as  a  Member  of  the  Senate  who 

loves  this  arm  of  the  Government  and 

likes  to  see  it  proceed  to  consider  meas- 
ures on  the  basis  of  substance  and merit. 

Mr.  MANSFIELD.  I  thank  the  Sen- ator. 

Mr.  WILLIAMS  of  Delaware.  Madam 
President,  will  the  Senator  yield? 

Mr.  MANSFIELD.    I  yield. 
Mr.  V/ILLIAMS  of  Delaware.  I  wish 

to  join  others  in  suggesting  that  there  be 
no  effort  to  railroad  the  bill  through 
by  tabling  amendments  without  giving 
these  offering  such  amendments  an  op- 

portunity to  get  a  vote  on  the  merits  of 
their  amendments.  I  know  of  no  dis- 

position on  the  part  of  any  Senator  to 
delay  consideration  of  the  bill,  if  the 
leadership  wants  it  scheduled.  However, 

as  the  leadership  knows,  several  amend- 
ments will  be  offered.  Personally,  I 

think  the  administration  is  making  a 
great  mistake  to  schedule  the  bill  at  the 
present  time  because  we  have  in  our  com- 

mittee the  bill  to  extend  the  Reciprocal 
Tiade  Act.  I  think  that  that  is  one  of  the 
most  important  bills  now  awaiting  the 
consideration  of  the  Senate.  I  regret 
to  see  it  being  bypassed. 

Mr.  MANSFIELD.  Madam  President, 
the  administration  is  not  scheduling  the 
tax  proposal  at  the  present  time.  It  is 
being  scheduled  by  the  majority  leader 
because  it  has  been  cleared  by  both  the 
Finance  Committee  and  the  Policy  Com- 

mittee. It  should  take  Its  turn  on  the 
calendar.  There  is  nothing  much  else 
we  could  turn  to.  But  I  wish  to  make 

vei-y  clear  that  it  is  not  being  done  at 
the  suggestion  or  the  desire  of  the  ad- 

ministration. It  is  a  move  which  has 
been  made  solely  as  the  responsibility  of 
the  Democratic  leader. 

Mr.  WILLIAMS  of  Delaware.  I  ap- 
preciate the  fact  that  the  majority  lead- 

er is  taking  the  responsibility  for  it. 
But  I  am  still  not  unmindful  of  the  fact 
that  some  time  ago  representatives  of  the 
administration,  I  understand,  contacted 
the  chairman  of  the  committee.  He  can 

speak  for  himself;  but  I  do  know  that  I 
was  contacted  with  the  strong  suggestion 
that  the  trade  bill  be  given  top  priority. 
There  was  a  request  and  assurance  that 
there  would  be  no  consideration  of  the 
tax  bill  until  after  the  trade  bill  was 
reported. 

Mr.  MANSFIELD.  That  is  news  to  me. 
I  was  not  contacted  in  that  way.    I  know 
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he  has  stated  did  happen,  but  so  far  as 
I  am  concerned,  no  one  approaclied  me 
about  it. 

Mr.  WILLIAMS  of  Delaware.  I  was 
given  that  assurance,  and  the  first  indi- 

cation I  had  that  the  bills  would  be 
scheduled  othei\>ise  was  a  newspaper 
report  that  as  a  result  of  a  meeting  at 
the  White  House  the  tax  bill  v^ould  be 
scheduled  earlier,  thus  giving  it  priority 
over  the  trade  bill. 

This  action  may  well  jeopardize  the 
enactment  of  the  trade  bill  at  this  ses- 
sion. 

The  White  Hoii^e  report  was  the  basis 
of  my  statement  that  the  administra- 

tion was  a  parly  to  the  rescheduling  of 
these  bills. 

I  have  supported  the  reciprocal  trade 
program  in  the  past,  and  I  have  every 
reason  to  think  that  I  would  support  it 
again  this  year.  However,  it  is  an  im- 

portant measure  and  one  which  will  re- 
quire several  days  of  work  in  executi\e 

sesiion  in  our  committee.  I  would  have 
liked  to  have  seen  us  get  the  trade  bill 
before  the  Senate— at  least  on  the  cal- 

endar— before  Labor  Day  in  order  that 
it  could  have  been  given  prompt  consid- 

eration. However,  as  the  majority 
leader  knows,  w  ith  the  tax  bill  before  the 
Senate,  those  of  us  who  are  on  the  Fi- 

nance Committee  will  now  be  required  to 
be  on  the  floor  of  the  Senate,  which 
means  that  there  can  be  no  further  seri- 

ous consideration  in  the  Finance  Com- 
mittee of  the  trade  bill  until  after  the 

tax  bill  is  disposed  of.  We  cannot  be  In 
both  places.  For  that  reason  only  I  make 
this  statement. 

Mr.  MANSFIELD.  I  am  not  aware  of 
any  statement  issued  by  the  White  House 
as  to  when  the  tax  bill  would  be  taken 
up.  I  can  slate,  however,  that  there  was 
a  meeting  of  the  Democratic  policy  com- 

mittee on  last  Tuesday.  That  was  the 
first  time  the  committee  had  an  opportu- 

nity to  consider  the  tax  bill  on  the  cal- 
endar. It  was  reported  by  the  policy 

committee.  I  believe,  unanimously.  Af- 
ter the  policy  committee  meeting  was 

concluded,  I  Informed  the  press  that  It 
was  my  intention  to  take  up  the  tax  bill 
after  certain  other  bills  were  out  of  the 
way.  I  did  so  because  there  was  not 
much  else  on  the  calendar  to  which  we 
could  refer. 

As  far  as  meetings  are  concerned,  I 
offer  to  the  distinguished  chairman  of 
the  Finance  Committee,  the  senior 
Senator  from  Virginia  (Mr.  Byrd],  the 
use  of  the  leadership  office,  room  P-34, 
right  outside  the  Senate  Chamber,  for 
any  meetings  he  desires  to  hold  on  any 
subject,  including  the  trade  bill,  during 
the  coui-se  of  the  consideration  of  the 
tax  bill. 
Mr.  WILLIAMS  of  Delaware.  I  ap- 

preciate that.  The  majority  leader  has 
always  been  most  cooperative,  and  I  wish 
to  cooperate.  But  one  cannot  be  in  the 
office  of  the  majority  leader,  room  P.  34. 
working  on  the  trade  bill  and  at  the  same 
time  be  on  the  floor  of  the  Senat«,  fol- 

lowing the  debate  on  the  tax  bllL 
Mr.  MANSFIELD.  That  is  true,  but  if 

there  Is  an  opportunity,  the  committee 
could  go  In  there  and  use  the  room. 

Mr.  WILLIAMS  of  Delaware.  I  sug- 
gest that  during  the  period  the  tax  bill 

is  under  consideration  there  can  be  no 

further  consideration  of  the  trade  bill. 
I  am  sure  that  the  administration  recog- 

nizes that.  The  mcnibers  of  the  Finance 
Committee  cannot  be  present  on  the  floor 
of  the  Senate  and  keep  infoi-med  as  to 
what  is  going  on  here  and  at  the  same 
time  doing  their  duty  as  members  of  any 
committee  meeting  in  executive  session. 

Mr.  MANSFIELD.  Tliat  is  a  matter 
which  the  committee  itself  must  con- sider. 

Mr.  KERR.  Madam  President,  will 
the  Senator  yield? 

Mr.  MANSFIELD.     I  yield. 
Mr.  KKRR.  I  should  like  to  ask  the 

Senator  from  Delaware  if  he  knows  by 
what  authority  he  can  .<:ay  there  would 
be  no  further  coii'-idtration  in  the  Fi- 

nance Committee  of  the  trade  bill  so 
long  as  the  tax  bill  Is  pending  on  the 
floor  of  the  Senate? 

Mr.  WILLIAMS  of  Delaware.  Madam 
President,  will  the  Senator  from  Mon- 

tana yield? 
Mr.  MANSFIELD.     I  yield. 
Mr.  WILLIAMS  Of  Delaware.  I  am 

speaking  only  from  a  practical  stand- 
point. The  Finance  Committee  does 

have  permission  to  continue  its  meet- 
ings. I  agreed  to  that  permission  in  the 

Senate  at  the  time  it  was  requested,  and 
I  rccocni/e  that  if  the  Fiijance  Commit- 

tee, with  its  17  members.  Insisted  on 
meeting,  they  could  get  a  quorum,  even 
though  some  of  us  were  following  the  tax 
bill  on  the  floor  of  the  Senate;  but  I  do 
not  think  they  will  take  advantage  of 
any  of  us  in  that  manner.  I  only  say 
that  I.  as  one  member  of  the  committee, 
would  regret  very  much  to  have  a  pro- 

cedure adopted  by  which  meetings  of 
the  Finance  Committee  would  be  held 
simultaneously  with  consideration  of  the 
tax  bill  In  the  Senate,  thereby  depriving 
some  members  of  the  committee  of  an 
opportunity  to  do  their  work  on  that 
bill.  I  hope  there  will  not  be  such  steam- 

roller tactics  threatened  or  recom- 
mended by  the  ndmlnlstiation  at  this 

time.    This  Is  not  a  national  convention. 
Mr.  KERR.  Madam  President,  will  the 

Senator  yield? 
Mr.  MANSFIELD.    I  yield. 
Mr.  KERR.  The  Senator  from  Okla- 

homa Is  one  who  believes  that  the 
Finance  Committee  has  the  capacity  to 
continue  to  give  consideration  to  the 
trade  bill  while  the  tax  bill  Is  under  con- 

sideration on  the  floor  of  the  Senate. 
The  Senator  from  Oklahoma  would  not 
agree  to  the  conclusion  that  the  Finance 
Committee  did  not  have  greater  capacity 
than  that.  The  Finance  Committee  be- 

gan consideration  of  the  tax  bill  on 
April  2.  It  has  been  the  subject  of  as 
many  hearings  as  any  bill  that  I  can 
recall  e»cr  being  considered  by  the  com- 

mittee. I  hope  there  is  room  on  the  desk 
of  each  Senator  for  all  the  volumes  of 
hearings  the  committee  produced  on  that 
subject.  The  conunittee  considered  the 
bill  for  weeks.  I  do  not  know  of  many 
proi-isions  In  the  bill  that  have  the 
unanimous  appioval  of  all  members  of 
the  committee.  Every  provision  in  the 
bill  was  thoroughly  discussed,  debated, 
negotiated,  and  ejqjlored  before  conclu- 

sions were  reached.  The  committee  re- 
ported the  bill.  The  Senator  from  Okla- 

homa is  aware  that  many  members  of 
the  committee  are  going  to  give  the  Sen- 

ate an  opportunity  to  sit  in  on  the  delib- 
erations on  various  features  of  tlie  bill 

which  may  be  both  educational  and  at 
times  inspirational. 

No  one  is  more  certain  than  the  Sen- 
ator from  Oklahoma  that  the  Senate 

can,  if  it  so  chooses,  proceed  with  the 
orderly  consideration  of  the  tax  bill,  and 
that  the  Finance  Committee,  with  its 
tremcndou.<;ly  able  leadership  and  the 
magnificent  mental  qualification  of  the 
ranking  RejJublican  member  and  the  de- 
\  otion  of  all  of  its  members  on  both  sides 
of  the  aisle,  can  proceed  w  ith  its  delibera- 
tion.s.  especially  in  view  of  the  courK'OUS 
offer  of  the  majority  leader  that  the  com- 

mittee may  use  an  o.Tice  immediately  off 
the  fioor  for  its  deliberations  while  we  go 
through  whatever  may  occur  on  the 
floor,  and  each  Senator  will  reserve  the 
right,  and  probably  use  it,  to  describe  his 
views  in  connection  with  the  delibera- 

tions and  actions  by  the  Senate  on  the 
tax  bill. 

Mr.  CURTIS.  Madam  President,  will 
the  Senator  yield? 

Mr.  MANSFIELD.    I  yield. 
Mr.  CURTIS.  Whatever  is  decided  by 

the  leadership,  I  certainly  will  willingly 
comply  with.  I  wish  to  point  out  one  of 
the  problems  of  having  the  Senate  Com- 

mittee on  Finance  meet  at  the  same  time 
the  tax  bill  is  being  considered  on  the 
floor.  The  Senator  from  Oklahoma  can 
only  be  in  one  or  the  ether  of  two  places. 
That  will  mean  that  one  of  the  places, 
cither  In  the  committee  room  or  in  the 
Senate  Chamber,  will  be  deprived  of  the 
services  of  the  Senator  from  Oklahoma. 
With  his  unusual  charm  he  can  persuade 
in  the  most  eloquent  manner.  He  hcs  a 
keen  mind  and  he  can  reach  back  in  his- 

tory for  important  incidents  and  recite 
them.  He  knows  the  Internal  Revenue 
Code  thoroughly.  He  has  had  w  ide  busi- 

ness experience.  I  merely  wish  to  say 
that  should  we  decide  to  operate  in  two 
places  at  the  same  time,  that  meeting 
which  is  deprived  of  the  presence  of  the 
distinguished  Senator  from  Oklahoma 
probably  will  be  able  to  get  along  with- 

out him.  but  not  nearly  as  well  as  if  he 
were  present.  ,_ 

Mr.  KERR.     Madam  President.  I  did  • 
not  know  that  Ccrtis  w  as  of  such  higWy 
concentrated  Irish  origin.  The  only 
thing  this  reminds  me  of,  along  with  the 
green  color  of  the  volumes  of  the  hear- 

ings, is  that  what  he  has  said  is  the 
greatest  blarney  to  which  I  have  ever 
been  subjected. 

Were  the  Senator  from  Oklahoma  able 
to  encompass  In  the  limited  mental  di- 

mensions that  he  has  the  great  knowl- 
edge and  background  and  experience  the 

Senator  from  Nebraska  ascribes  to  him, 
along  with  that  of  his  own  limited  un- 

derstanding, he  might  aijproach  the 
stature  described  so  entertainingly  and 
charmingly  by  the  Senator  from  Ne- 
braska. 

Mr.  WILLIAMS  of  Delaware.  Madam 
President,  will  the  Senator  from  Mon- 

tana yield? 
Mr.  MANSFIELD.  I  yield. 
Mr.  WILLIAJfS  of  Delaware.  I  en- 

joyed the  compliments  being  exchanged 
by  the  Senator  from  Nebra.ska  and  the 
Senator  from  Oklahoma,  but  being  prac- 

tical let  us  recognize  what  is  happeniiig. 
As  the  majority  leader  knows,  we  are 
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h-ving  diffcuHy  getting  a  qiioium  m  tne 

committee  even  now.  The  record  will 

ciiow  tf'at  I  have  tried  to  cooperate  in 

T-ctting  a  quorum  for  committee  mcet- 

Hias  On  Fiiday  last  the  Finance  Com- 

',°tt^e  sat  for  a  full  hour  between  10 
and  11  waiting  foi-  a  quorum  to  develop, 

but  we  had  to  adjourn  at  11  o'clock  be- 
cause a  quoi-um  could  not  be  obtained. 

The  chairman  was  present  and  I  was 

present  but  we  would  not -get  a  quorum, 
and  the  meeting  had  to  adjourn. 
Tlie  Finance  Committee  meeting 

scheduled  for  today  had  to  adjourn  again 
because  a  o.uorum  could  not  be  obtained 
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since  we  would  be  legislating  on  nothing, 
because  there  is  nothing  to  extend. 

As  far  as  we  are  concerned,  we  int-end 
to  take  up  the  tiade  bill  once  it  is  re- 

ported from  committee,  and  we  intend 
to  stay  with  it  until  it  is  disposed  of  one 

way  or  another.  It  v.'ill  not  be  set  aside. 
The  Senator  knows  that  that  is  the  way 
things  will  be  done. 

Mr.  WILLIAMS  of  Delaware.  Madam 

President,  I  am  glad  to  have  that  assur- 
ance. I  assure  the  Senator  from  Mon- 

tana that  I  did  not  start  that  rumor.  It 
appeared  in  the  newspaper  several  times 
last  week.    It  has  been  a  persistent  ru- 

The  hearings  on  the  tax  bill  cover 
about  12  volumes  of  testimony,  contain- 

ing 4.934  pages.  The  hearings  lasted,  off 
and  on,  for  nearly  4  months.  We  heard 
200  witnesses.  As  passed  by  the  House, 
this  has  been  one  of  the  most  contro- 

versial tax  bills  ever  to  come  to  the  Com- mittee on  Finance. 

It  has  been  the  policy  of  the  commit- 
tee during  all  my  time — and  I  served  on 

it  under  Senator  Harrison,  under  Sena- 
tor Millikin,  and  under  Senator  George— 

to  have  full  and  complete  hearings  on 
vital  matters  referred  to  the  committee. 
This  policy  was  carried  out  in  this  case 

That  meeting  h;>d  been  scheduled  for  10     mor.  and  the  action  being  taken  here     to  the  extent  that  we  have  nearly  5.000 
clock  this  morning.  It  was  canceled 

\Vhy?  The  members  of  the  Finf;nce 
Committee  had  to  be  on  the  floor  of  the 
Senate.  That  is  the  kind  of  problem 
Ihat  will  confront  us. 

Tliere  are  many  sections  of  tlus  pro- 
posed tax  bill  which  are  highly  contro- 

versial, as  the  Senator  from  Oklahoma 
has  said.  Many  sections  of  the  bill  will 
require  the  full  attendance  of  members 
of  the  committee  on  the  floor  of  the 
Senate  to  discuss  them.  They  should  be 
on  the  floor  of  the  Senate  when  various 
amendments  are  being  proposed.  I  do 
not  see  how  we  can  possibly  be  in  both 
places  at  the  same  time.  I  am  pointing 
all  this  out  from  a  very  practical  stand- 

point. I  have  no  intention  of  trying  to 
obstruct  the  consideration  of  either  bill, 
but  it  may  well  happen  that  we  will  not 
get  much  done  on  the  liade  bill  in  com- 

mittee until  after  the  tax  bill  has  been 
disposed  of  on  the  floor  of  the  Senate. 

That  is  the  practical  situation  which 
has  developed  in  our  committee. 

We  have  a  s.vslem  of  operation  in  the 
Committee  on  Finaiice--and  no  one  has 
suggested  that  we  change  it — that  if 
come  of  the  members  of  the  committee 
are  not  present  we  take  tentative  action 
only  on  proposals.  These  actions  can 
lat€r  be  reconsidered  by  any  member 
who  was  not  present.  That  means  that 
anyone  of  the  members  may  reopen  a 
question  that  had  been  tentatively  de- 

cided by  perhaps  nine  members  of  the 
committee.  The  result  will  be  that  under 
these  circumstances,  with  the  tax  bill 
being  considered  on  the  floor  and  the 
committee  trying  to  meet  on  the  trade 
bill,  actually  nothing  will  be  accom- 

plished on  the  trade  bill. 
The  administration  is  well  aware  of 

that  fact,  and  unless  they  are  now 
scuttling  the  trade  bill  I  cannot  under- 

stand why  they  agreed  to  set  it  aside. 
I  keep  hearing  a  persistent  rumor— I 

cannot  conceive  of  its  being  true— that 
the  administration  is  jockeying  the  trade 
bill  Into  the  position  where  they  can 
settle  for  a  1-ytar  extension  of  the  Re- 

ciprocal Trade  Act  and  then  blame  that 
decision  on  the  Congr&ss.  I  hope  there 
Is  no  substance  to  that  rumor. 

Mr.  MANSFIELD.  It  is  not  true.  The 
Senator  has  been  mentioning  that  ru- 

mor several  times.  He  mentioned  it  sev- 
eral times  during  the  past  week.  He 

mentioned  it  on  the  radio,  I  understand, 
in  an  interview  with  the  Senator  from 

IJ^w  York  [Mr.  Keating]  yesterday. 
There  is  absolutely  nothing  to  it.    The 

today  lends  crcdihility  to  it.  We  are  now 

proceeding  in  a  manner  ".-.hich  may  well 
jockey  us  into  that  kind  of  position. 

Mr.  MANSFIELD.  No.  The  tax  bill 
is  on  the  calendar.  I  address  an  inquiry 

■to  the  Senator  from  Virginia,  the  dis- 
tinguished chairman  of  the  Finance 

Committee.  Is  it  not  true  that  it  is  the 
intention  of  the  committee  to  consider 
fully  the  trade  bill  and  to  report  it  to  the 
Senate  and  to  have  it  disposed  of  on  the 
floor  of  the  Senate? 

Mr.  BYRD  of  Virginia.  Yes;  the  Sen- 
ator is  correct.  I  wish  to  make  a  state- 

ment on  that  point. 
As  chairman  of  the  Committee  on  Pi- 

nance  I  will  expedite  in  every  possible 

way  the  completion  of  the  committee's 
work  on  the  trade  bill.  We  have  already 
had  the  hearings  on  the  bill.  Now  it  Is 
a  question  of  voting  in  coimnittee  on 
provisions  in  the  bill. 

The  chairman  of  the  Finance  Com- 
mittee has  always  insisted,  and  will  con- 

tinue to  insist,  that  a  quorum  be  present. 
If  a  member  of  the  committee  has  a 
proxy  and  leaves  it,  that  would  be  count- 

ed for  purposes  of  a  quorum,  of  course. 
Without  a  quorum  being  present,  we 
should  not  vote  on  these  vital  matters, 
because  the  trade  bill,  in  my  judgment, 
is  one  of  the  most  important  bills  that 
has  Ijcen  presented  to  the  Senate  during 
my  service  in  the  Senate. 

While  we  will  expedite  the  considera- 
tion of  the  trade  bill  in  every  way  possi- 

ble, we  must  bear  in  mind  that  the  time 
has  come  to  vote  on  the  bill  in  commit- 

tee, not  to  hold  hearings.  Tlie  hearings 
have  been  held.  It  would  be  rather 
against  my  desires,  as  the  chairman  of 
the  committee,  to  be  absent  from  the 
floor  of  the  Senate  while  the  tax  bill  is 
under  consideration. 

The  chairman  called  a  meeting  of  the 

Finance  Committee  for  10  o'clock  this 
morning.  He  did  not  know  at  the  time 
he  set  the  meeting  that  the  Senate  would 

convene  at  10  o'clock.  That  meeting  of 
the  committee  had  to  be  called  off,  as  a 

result  of  the  Senate's  meeting  at  10. 
I  wish  to  say  to  my  friend,  my  beloved 

leader— and  I  say  with  all  sincerity  that 
he  is  one  of  the  flnest  leaders,  and  most 
able  and  considerate,  that  I  have  ever 
served  with  in  the  Senate— that  I  will 
do  everything  possible  in  handling  the 
two  bills,  but  I  cannot  do  the  impossible. 
A  per6on  cannot  be  in  two  places  at  the 
same  time,  as  must  be  obvious  to  every- 

one. We  will  do  aU  we  can,  and  the 
chairman  of  the  committee  will  use  his 

pages  of  testimony  on  the  bill.  Tlie  com- 
mittee held  some  hearings  in  the  after- 

noon, as  well  as  in  the  morning.  I  be- 
lieve we  have  covered  the  ground.  I  have 

brousht  in  individual  views,  to  which  I will  refer. 

I  wish  to  say  that  I  favor  the  bill  as 
the  committee  reported  it  with  the  ex- 

ception of  the  part  that  I  deal  with  in 
my  individual  views.  This  is  the  first 
time  during  my  service  on  the  committee 
that  I  have  ever  submitted  individual 
views  taking  exception  to  provisions  in  a 
committee  bill.  With  the  exception  of 
the  so-called  investment  credit  section,  I 
think  there  are  many  good  features  in 
the  bill.  In  my  opinion,  it  is  a  far  bet- 

ter bill  than  the  one  which  came  from 
the  House. 

rt;srr^TpS?  tT\T.  ̂ ^^^^'•^!^:^^  z 
can. 
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The  FRKSTDING  OKFICER.  The 
Senator  from  Oklahoma. 

Mr.  KERR.  Madam  President,  first.  I 
afk  unanimous  consent  that  all  commit- 

tee smencimi-nts  be  adopted  and  that  the 
bill  as  thus  ?.mcndtd  be  considered  as 
original  text  for  the  purpose  of  further 
amendment  to  the  bill. 

Mr.  GORE.  Madam  President.  I  ob- 

ject. The  FHE.SIDING  OFFICER.  Objec- 
tion is  heard. 

Mr.  KERR.  Madam  President.  I 
thank  the  distinguished  Senator  from 
Tennessee  for  showing  his  hand.  There 
are  many  amendments  in  this  bill,  and 
his  tactic  demonstrates  that  he  Is  in- 

terested purely  and  solely  in  delay,  be- 
cause this  would  change  the  parliamen- 

tary procedure  whereby  the  bill  would 
be  considered.  The  Senator  from  Okla- 

homa does  not  object  to  that.  He  be- 
lieves his  physical  endurance  is  equal  to 

that  of  the  Senator  from  Tennessee, 
although  he  does  not  know  that  his  men- 

tal capacity  is  anywhere  in  the  same 
orbit  as  the  Senator  from  Tennessee 
feels  his  is.  The  Senator  from  Okla- 

homa will  be  glad  to  stand  on  the  floor 
of  the  Senate  and  handle  the  bill  in 
accordance  with  the  mcissai-y  proce- 

dure, if  tlie  Senator  from  Tennessee  still 
objects.  The  Senator  from  Oklahe.ma 
hopes,  however,  the  Senator  from  Ten- 

nessee may  reconsider  and  withdraw  the 
objection. 
Mr.  GORE.  Madam  President,  will 

the  Senator  yield? 
Mr.  KERR.  I  yield. 
Mr.  GORE.  I  have  no  dilatory  mo- 

tives in  mind  in  objecting  to  the  request. 
I  understand  that  such  an  obnoxious 
amendment    as    H.R.    10    may    be    of- 
ered   

Mr.  KE3^R.  I  did  not  ask  that  to  be 
considered.  I  ask  that  the  committee 
amendments  be  adopted  and  that  the 
bill  as  thus  amended  be  considcied  as 
original  text  for  the  purpose  of  further 
amendment  to  the  bill.  That  is  the  or- 

dinary procedure  on  every  other  bill  that 
the  committee  brings  to  the  floor,  and  is 
usually  followed  so  that  there  may  be 
orderly  procedure.  I  am  sure  that 
three-fourths  of  the  committee  amend- 

ments will  be  acceptable  to  the  Senator 
from  Tennessee.  Yet.  under  the  pro- 

cedure we  shall  have  to  follow  if  his  ob- 
jection Is  continued,  we  shall  have  to 

take  up  each  committee  amendment 
separately,  as  I  understand  the  parlia- 

mentary procedure,  and  consider  It. 

Mr.  GORE.  Madam  President,  will 
the  Senator  yield? 

Mr.  KERR.    I  yield. 
Mr.  GORE.  Nearly  all  of  the  amend- 

ments adopted  by  the  Senate  Finance 
Committee  made  the  bill  worse  instead 
of  better.  The  Senator  has  no  right  to 
indulge  in  the  prcsiunption  that  I  would 
agree  to  most  of  the  amendments;  as  a 
mattet  of  fact.  I  am  opposed  to  most  of 
the  amendments  adopted  by  the  Senate 
Finance  Committee.  Therefore.  I  shall 
Insist  upon  my  objection,  in  order  to  pre- 

serve my  parliamentary  rights  to  vote 
on  those  amendments. 

Mr.  KERR.  Very  well.  If  the  Sena- 
tor insists,  he  insists. 

Mr.  CURTIS.  Madam  President,  will 
the  (lislineuishcd  Senator  yield  at  that 

point? Mr.  KERR.    I  yield. 
Mr.  GURUS.  What  bill  is  before  the 

Senate?     Is  it  the  House  bill? 
Mr.  KERR.  The  committee  bill,  H  R. 

10650  as  amended  by  the  Senate  com- 
miUee.  is  before  the  Senate. 

Mr.  CURTIS.  If  I  correctly  under- 
stood the  unanimous-consent  request 

made  by  the  distinguished  senior  Sena- 
tor from  Oklahoma,  to  which  an  objec- 
tion was  made,  my  query  is.  Do  we  start 

out  with  the  House  bill  before  us? 
Mr.  KERR.  As  I  understand  the  par- 

liamentary procedure,  in  view  of  tlie  ob- 
jection by  the  Senrttor  from  Tennessee— 

and  I  will  ask  the  Parliamentarian  to 
advise  the  Presiding  Officer  to  correct 
me  if  I  am  In  error^  under  the  parlia- 

mentary procedure  the  committee  bill  Is 
before  the  Senate.  The  committee 
amendments  will  have  precedence.  The 
first  procedure  would  be  to  go  through 
the  bill  and  to  vote  on  the  amendments 
as  they  appear  in  the  bill. 
The  PRESIDING  OKMCER.  The 

Senator  Is  correct.  TTie  House  bill  is 
before  the  Senate,  and  the  committee 
amendments  will  be  considered  one  at  a time. 
Mr.  KERR.  And  the  amendments 

will  have  precedence.  Until  they  are 
acted  upon,  as  some  mi:iht  seek  to  ame  nd 
them  when  they  arc  before  the  Senat*. 
our  procedure  will  be  to  go  through  the 
bill  and  to  act  on  all  the  amendments 
put  into  the  bill  by  the  committee  before 
other  amendments,  other  than  an 
amendment  to  a  committee  amendment, 
w  ould  be  in  order. 
Tlie  PRESIDING  OFFICER.  The 

Senator  is  correct. 
Mr.  GORE.  Madam  President,  will 

the  Senator  yield  for  a  parliamentary inquiry? 
Mr.  CURTIS.  Then  If  a  committee 

amendment  should  fail,  we  would  revert 
back  to  the  House  position  on  that  par- 

ticular amendment? 
Mr.  KERR.  Insofar  as  the  matter 

before  the  Senate  is  concerned,  the  Sen- 
ator is  correct. 

Mr.  WILLIAMS  of  Delaware.  Madam 
President,  will  the  Senator  yield? 

Mr  KERR.  I  yield. 
Mr.  WILLIAMS  of  Delaware.  I  have 

no  objection  to  the  unanimous-consent 
request  which  the  Senator  from  Okla- 

homa has  made.  This  is  the  customary 
procedure.  As  I  understand  It.  In  the 
absence  of  such  an  agreement  the  mo- 

tion which   the  Senator  from  Virginia 

and  some  others  of  us  will  make  to 
strike  from  the  bill  those  sections  deal- 

ing with  investment  credit  would  not  be 
in  order  until  after  the  Senate  had  gone 
through  the  tedious  process  of  acting  on 
each  individual  amendment  in  the  bill. 

Mr.  KERR.  I  think  that  is  correct. 
Therefore,  I  repeat  what  I  said,  that  the 
action  by  the  Senator  from  Tennessee 
can  be'generated  from  one  purpose  only, and  that  is  a  dilatory  purpose. 

Mr.  GORE.  Madam  President,  will 
the  Senator  yield? 

Mr.  KERR.  For  a  question. 
Mr.  GORE.  By  what  right  does  the 

senior  Senator  from  Oklahoma  attribute 
to  the  junior  Senator  from  Tennessee 
a  motive  of  w  liich  he,  the  senior  Senator 
from  Oklahoma,  has  no  knowledge? 

Mr.  K.'^RR.  The  Senator  from  Okla- 
homa makes  the  statement,  first,  on  the 

basis  of  the  right  of  freedom  of  e.xpres- 
sion  on  the  Senate  floor;  and,  second,  on 
the  bnsis  of  the  evidence  before  the  Sen- 

ator from  Oklahoma  and  the  expicssion 
of  an  honest  opinion. 

There  is  no  possible  way  for  the  Sen- 
ator from  Tennessee  to  prevent  the  con- 

sideration by  the  Senate  of  the  commit- 
tee amendments;  and  he  knows,  being 

the  experienced  parliamentarian  he  Is 
and  one  of  the  most  able  authorities  In 
the  Senate  on  tlie  rules  of  the  Senate, 
that  the  committee  amendments  will 
have  priority;  and  he  knows  that  his 
objection  and  the  failure  of  the  Senate 
to  agree  to  the  request  by  the  Senator 
from  Oklahoma— a  procedure  which  has 
been  followed,  .so  far  as  I  know.  In  re- 

spect to  99  out  of  100  bills  brought  before 
the  Senate  by  committee — means  that 
the  Senate  now  will  have  to  go  through 
this  bill  of  392  pages  and  consider  sep- 

arately each  aineiulment  put  in  the  bill 
by  the  committee.  Then,  following  that, 
we  shall  have  the  usual  procedure  of 
Senators  seeking  to  offer  further  amend- 

ments to  the  bill. 
Madam  Piesident,  if  that  is  not  dila- 

toi-y,  if  that  is  not  calculated  to  cause 
and  to  se-cure  delay,  then  the  Senator 
from  Oklahoma  is  unable  to  read  the 
evidence  plainly  before  him  which  re- 

sults from  the  action  of  the  Senator  from Tennessee. 

Mr.  GORE.  Madam  President,  will 
the  Senator  yield? 

Mr.  KERR.     For  a  question. 
Mr.  GORE.     I  take  it  the  Senator  feels 

that  he  is  entitled  to  express  his  per- 
sonal opinion,  which  he  has  now  done? 

Mr.  KERR.     Madam  President,  I  do 
not  yield  for  that,  unless  It  is  a  question. 

Mr.  GORE.     That  is  a  question.    I  take 
it  that  the  Senator  feels  justified  in  ex- 

pressing his  personal  opinion  as  to  the 
motives  of  the  junior  Senator  from  Ten- 

nessee.    Is  that  correct? 
Mr.  KERR.  That  Is  correct. 

Mr.  GORE.  Does  that  not  in  fact  con- 
stitute a  change  from  the  Senator's  pre- vious statement.  In  which  he  made  a 

fiatfooted  statement,  and  did  not  qual- 
ify it  as  being  a  matter  of  his  opinion? 

Mr.  KERR.  Well,  the  Senator  may 
find  a  distinction  there,  but  it  Is  one 
without  a  difference. 

Mr.    GORE.     Madam    President,    will 
the  Senator  yield  for  a  question? 

Mr.  KERR.     Yes, 

33-291  O  -  78  -  131 
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Mr.  GORE.    Is  not  the  matter  before 

the  Senate-   
Mr.  KtKR.     H.R.   10650. 
Mr.  GORE.    Is  there  not  a  constitu- 

tional reqiiiiinicnt  that  revenue  meas- 
ures  Fhall   oiiiiinale   in   tlie   House   of 

Keprcstnt«tJves? 
Mr.  KtHR.  The  Senator  is  fr.miJiar 

with  that  provision  of  the  Constitution, 
the  same  as  is  the  Senator  f;oni  Okla- 
homa. 

Mr.  GORE.  If  the  Senator  will  permit 
me  to  preface  my  next  qucition  with  an 
expression  of  jratitude  for  liis  stncrous 

references  to  my  limited  v--.cv.:'c:ce  of 
the  rules  of  t'.e  Senate,  I  w.n  t'lank  the 
Senator.  Then  I  \vi«h  to  say  to  h:m  ihzt 

I  am  well  aware  of  the  p.ir'i' .;untary 
ri;rhls  of  every  ̂ Tcmber  of  the  S,..ate. 
Amcntlmrnts  have  been  p:opc::ed  to 

the  bill  by  a  majority  of  the  Senate  Fi- 
nance Committee  wliich  would  v.reck  the 

bill  of  a  Democratic  Tresident.  I  expect 
to  oppose  the  auoplicn  of  soi!ie  of  those 

amendments,  and  I  want  the  rii-lit  to 
do  so  without  having  tb.cm  su.r.-r.niily 
acted  upon  here  by  a  unaninioiis-consent 
operation. 

Mr.  KKRR.  I  say  to  the  Senator  from 
Tennessee — and  he  knows  it  as  well  as 
I-  -tliat  the  action  requested  by  the  Sen- 

ator from  Oklr>hc.nia,  if  agreed  to,  would 

not  impair  a  sin^rle  rii'ht  or  privilege 
t'lr.t  the  Senator  f;on  Tcn!K=;?ce  has  in 
that  regard.  He  would  still  have  the 
ri;;ht  under  the  unanimous-consent 

aL'rccment  to  ofTer  any  amc:H';.'icnt  to 
tlie  bill  which  he  now  lias  the  riiiht  to 
oiTer.    TJie  .Tcnr.lor  knows  that. 

Mr.  ]JU.?ri.  >.:r.d.i-n  Prc.M.U nt,  will  the 
Se)'':ilor  \  ir-irf  for  a  q\;est!on? 

T.Tr.  KI'RR.  I  yield. 
Mr.  BUSH.  If  we  follow  the  p.Tilein 

suggested  by  the  Senator  from  Okla- 
homa, we  would  start  consideration  of 

the  bill  as  tliough  it  had  no  amend- 
ments, would  we  not? 

Mr.  KKRR.  Tlie  bill  will  be  considered 
an  original  text,  and  it  v.ould  be  sub- 

ject to  and  open  for  amendment  by  any 
Senator. 

Mr.  BUSH.  And  even  the  committee 
amendments  would  be  open  to  amend- 

ments, as  though  they  were  not  amend- 
ments but  were  a  part  of  the  original 

bill,  would  they  not? 
Mr.  KERR.  The  Senator  is  entirely 

correct. 

Mr.  BUSH.  That  is  what  the  Senator 
from  Oi;lalioma  wants? 

Mr.  KERR.  That  is  what  I  asked 
unanimous  consent  to  obtain. 

Mr.  BUSH.  I  would  think  tiiat  would 
be  the  orderly  way  to  proceed.  I  do  not 
know  how  we  can  get  at  the  bill  unless 
we  do  it  that  way. 

ATr.  KLHR.  We  will  get  at  it.  We 
will  be  in  that  posture  many  legislature 
hours,  and  perhaps  days  later  than  now. 
As  I  say.  my  phy.'ical  endurance.  I  hope 
and  the  Lord  be  willing,  is  equal  to  that 
of  the  Sciiator  from  Tennessee.  There- 

fore. I  promise  him  faithfully  that  we 
will  arrive  at  that  point. 
Madam  President.  I  shall  address  my- 

self brieHy  to  some  of  the  statements 
which  have  been  made  on  the  floor  be- 

fore I  move  into  the  presentation  of  my statement  on  the  bill. 
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Mr.  GORE.  Madam  President,  will 
the  Senator  yield? 

Mr.  KERR.     For  a  question. 
Mr.  GORE.  Being  awaie,  as  the 

Senator  from  Oklahoma  Is  aware,  that 
the  junior  Senator  from  Teiiiic^.^e 
offered  several  amendments,  as  has  al- 

ready been  attested  to  by  the  senior 
Senator  from  Oklahoma,  but  without 
having  had  too  much  luck  with  his 
amendments  in  the  Committee  on  Fi- 

nance, would  not  the  junior  Senator 
from  Tennessee  be  clearly  within  his 
rights  as  a  Senator  to  appeal  to  the 
Seiiat«  as  a  whole  for  the  collection  of 
errors  and  mistakes  not  only  In  the  bill 
but  In  the  majority  report,  which  gives 
legislative  Intent  with  respect  to  the  bill? 

Mr.  KERR.  The  Senator  from  Ten- 
nessee Is  clearly  within  his  rights.  The 

Senator  from  Oklahoma  respects  him  as 
much  as  he  respects  any  other  Member. 
Like  the  Senator  from  Oklahoma,  he  Is 
within  his  rights  to  do  that.  Although 
the  Senator  from  Tennessee  felt  one 
provision  of  the  House  bill  was  abhor- 

rent to  him,  he  did  not  get  around  to 
offering  an  amendment.  The  Senator 
from  Oklahoma  does  not  know  whether 
that  was  because  he  was  weary  of  well- 

doing, or  whether  he  decided  to  wait 
until  he  had  a  larger  forum  in  which  to 
give  expression  to  his  great  thoughts 
and  language,  by  bringing  them  up  on 
the  floor  of  the  Senate. 
Mr.  GORE.  In  either  event,  my 

friend  from  Okiahoma  will,  I  am  sure. 
be  happy  to  afford  the  Senator  from 
Tennes.see  that  opportunity. 

Mr.  KERR.  Oh,  the  Senator  from 
Oklahoma  win  have  a  lot  of  fun  with 
the  Senator  from  Tennessee. 

I  have  great  affection  for  the  Senator 
from  Tennessee.    He  and  I  have  a  great 

deal  in  common.  Including  bull— that  is, 
Angus  bulls  and  An^is  cattle.  The 
Senator  from  Tennessee  has  been  very 
close  to  the  Senator  from  Oklahoma  in 
many  ways,  both  on  and  off  the  Senate 
floor.  He  loves  him  and  respects  him. 
and  once  in  a  while  agrees  with  him. 
When  I  do  agree  with  him.  I  find  it  a 
source  of  gieat  pleasure.  I  remind  my 
good  friend  from  Virginia,  the  ch.iirman 
of  the  committee,  that  he  and  I  will  be 
tocether  on  the  bill  at  leaist  15  ti.mes  for 
each  time  the  Senator  from  Tennessee will  be. 

Madam  President,  the  pending  bill, 
H  R.  10650,  represents  a  major  revision 
and  reform  of  our  Federal  tax  syblena. 
It  has  been  under  consideration  by  Con- 

gress since  April  20.  1961,  when  the 
President  sent  up  his  tax  message.  It 
was  under  consideration  by  the  other 
body  for  almost  1  year. 

Your  committee  began  hearings  on 
this  Dill  on  April  2.  1962.  and  has  been 
working  on  it  almost  constantly  since 
that  time.  As  indicated  in  the  cuminit- 
tce  report,  we  heard  testimony  on  tlie 
bill  for  29  days.  The  testimony  fills  12 
volumes — nearly  5,000  printed  pa^cs.  In 
addition,  the  Committee  on  Finance  has 
con'^idered  this  bill  in  executive  session 
over  a  period  of  many  weeks. 

This  has  not  been  an  easy  bill.  The 
further  we  discuss  it.  the  more  apparent 
that  will  become.  It  contains  iii;porlant 
legislation  in  many  areas.  The  bill  as 
passed  by  the  House  covered  21  sep- 

arate areas,  and  the  bill  with  Uie  com- 
mittee's amendments  covers  27.  Several 

of  the  members  of  the  committee  fi'ed 
individual,  additional  dissenting,  supple- 
cntal.  or  minority  views  on  one  or  more 
provisions.  Probably  none  of  us  would 
have  phi  .iscd  all  of  the  provisions  of  the 
bill  exactly  as  they  have  been  phrased. 
First,  the  other  body  and  then  your  com- 

mittee has  had  to  work  out  compromises 
on  many  of  the  provisions.  But,  Madam 
President,  it  is  a  tribute  to  our  Icjisla- 
tive  system  and  to  the  Senate  and  the 
Finance  Committee  tliat  differences  have 
been  resolved,  decisions  have  been 
leached  and  this  constructive  bill  is  now 
before  us  for  consideration  and  action. 

This  process  is  inevitable  on  any  ma- 
jor tax  bill.  The  bill  of  necessity  must 

be  a  compromise  of  conflicting  views.  It 
must  take  account  of  the  views  of  the 
administration;  the  views  of  the  otiier 
body;  and  the  views  of  the  Finance  Com- 

mittee and  the  Senate.  Under  the  lead- 
ership of  our  great  chaliman  and  in 

large  part  due  to  his  continuing  and  pa- 
tient effort,  the  committee  has  done  a 

fine  job.  The  vci-y  fact  that  some  mem- bers of  the  committee  believe  the  bill 
goes  too  far  while  others  believe  that  It 
docs  not  go  far  enough  is  an  indication 
that  the  bill  In  fact  goes  down  the  mid- 

dle of  the  road.  Thus,  we  have  retained 
the  investment  credit  which  Is  so  neces- 

sary to  our  economic  growth.  At  the 
same  time  the  Long  amendment— which 
I  .^hall  explain  somewhat  later  -provides 
that  to  the  extent  taxpayers  receive  an 
Investment  credit  with  respect  to  prop- 

erty, they  must  reduce  their  depn  elation 
basis  by  the  amount  of  the  credit 

TTiat  is  a  complete  answer  to  the  claim 
that  the  bill  gives  a  taxpayer  more  than 
100  cents  back  for  every  dollar  of  Invest- 

ment he  makes.     In  the  first  place,  a 
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taxpayer  dc-prtciatcs  100  percent  of  the 
value  of  liis  iineftment.  His  investment 
in  tlie  property  is  93  percent.  He  de- 

preciates 100  percent  of  this  amount. 
Depreciation  is  not  given  on  any  part 
of  the  tax  credit.  It  is  a  reduction  of 
income  subject  to  tax.  A  taxpayer  can 
get  liis  credit  on  7  cents  of  a  dollar.  On 
tliis  he  gets  no  dcpreciatiort  Tliis  is 
treated  as  if  it  were  an  investment  made 
by  someone  else.  His  depreciable  base 
will  be  reduced  by  the  amount  of  the 
tax  credit.  As  a  lesult  he  can  depreci- 

ate only  93  percent  of  the  cost  of  a  prop- 
erty. In  this  the  taxpayer  and  the 

Government  are  tre.ited  as  jointly  pur- 
chasing the  properly.  This  is  the  result 

of  an  amendment  adopted  by  the  com- 
mittee. It  provides  that  whatever  the 

amount  of  the  tax  credit  a  taxpayer  gets 
with  reference  to  the  investment  in  an 
item,  the  depreciation  base  is  leduced 
by  this  amount.  Thus  if  he  gets  a  7-per- 

cent tax  credit,  his  depreciation  brse  is 
reduced  from  $1  to  93  cents,  and  the 
depreciation,  then,  v.hich  he  Charlies  off 
from  taxable  income  is  93  cents  on  the 
dollar,  not  to  100  cents  on  the  dollar. 

In  the  area  of  taxation  of  foreign  in- 
come, the  bill  is  a  compromise  of  con- 

flicting views.  The  President  asked  us 
to  end  tax  deferral  for  foreign  subsidi- 
aiies  and  there  are  those  on  our  com- 

mittee v.ho  believe  we  should  have  done 
this.  Tliat  was  not  the  conclusion,  how- 

ever, of  either  the  House  or  your  com- 
mittee. We  lecognized  the  principle 

that  income  earned  in  foreign  countries 
by  Americans  through  foreign  subsidi- 
aiies  should  be  treated  in  the  same  man- 

ner as  income  earned  by  the  nationals 
of  those  countries  -so  long  as  the  earn- 

ings remain  abroad.  Ho^\ever,  many 
abuse  situations  have  been  called  to  the 
attention  of  your  committee  where, 
through  the  use  of  tax-haven  devices, 
taxes  are  being  avoided  through  the  di- 

version of  income  to  cohipanies  in- 
corporated outside  of  the  countries 

where  normal  operations  are  being  car- 
ried on.  These  tax-haven  abuse  situa- 

tions are  corrected  by  your  committee's 
bill  even  though  tax  deferral  for  foreign 
operations  in  general  is  continued. 
Numerous  other  tax  loopholes  which 
exist  in  the  foreign  area  are  also  plugged 
by  this  bill. 

In  other  areas  as  well,  the  committee's 
bill  works  out  compromises  where  there 
are  different  points  of  view.  In  the  tax- 

ation of  mutual  savings  banks,  and  sav- 
ings and  loan  associations,  your  com- 

mittee's bill,  while  not  going  as  far  as 
the  administration  a^ked,  nevertheless, 
raises  $180  to  $205  million  of  additional 
revenue.  In  the  tax  treatment  of  mutual 
fire  and  casualty  insurance  companies 
your  committee  and  the  House  have 
found  a  compromise  that  recognizes  the 
real  differences  among  the  various  kinds 
of  companies  in  the  industry. 

In  dealing  with  the  problem  of  under- 
reporting of  dividends  and  interest,  the 

committee  also  has  found  at  least  a 
partial  answer  which  is  a  more  moderate 
approach  than  withholding.  We  recog- 

nize that  between  four  and  five  billion 
dollars  of  dividend  and  interest  income 
presently  is  escaping  taxation.  How- 

ever, instead  of  pioviding  a  withholding 
system  which  involves  burdens  for  both 

the  payors  and  the  many  people  who  owe 
little  or  no  taxes,  the  committee  has  fol- 

lowed the  course  of  requiring  full  in- 
foimation  reporting  to  both  the  Govern- 

ment and  the  recipients  on  all  dividend 
and  interest  payments  of  $10  or  more. 
While  I  personally  counseled  the  com- 

mittee to  follow  the  course  of  withhold- 
ing, I  realize  that  the  more  moderate 

piovision  in  the  bill  w ill  go  far  to  correct 
the  underreporting  of  dividends  and  in- 
teiest. 

I  shall  refer  to  this  again,  and  often. 
Madam  President,  because  to  the  extent 
it  does  what  its  principal  author  indi- 

cated his  judgment  was  that  it  would  do, 
it  not  only  would  eliminate  any  deficit 
by  reason  of  the  bill,  it  will  provide  a 
&uri)]us  by  reason  of  the  bill. 
In  dealing  with  enteitainment  ex- 

penditures also,  the  committee  has 
adopted  a  balanced  approach  which  nei- 

ther prevents  the  deduction  of  legitimate 
entertainment  expenses  nor  permits  the 
cont'nuation  of  the  abuse  s-ituations 
which  have  been  called  to  your  commit- 

tee's attention. 
I  believe  that  the  bill  makes  a  substan- 

tial improvement  in  our  tax  structure 
and  will  lay  to  rest  many  of  the  tax 
pioblems  which  have  been  plaguing  us 
for  many  years.  At  the  same  time  this 
bill  will,  through  the  investment  credit, 
provide  a  necessary  stimulant  to  our 
economic  growth. 

The  revenue  impact  of  the  bill  is  diffi- 
cult to  determine.  Because  of  the  na- 
ture of  many  of  its  provisions,  adequate 

statistical  information  is  not  available. 
This  probably  accounts  for  the  fact  that 
the  levenue  estimates  furnished  the 
committee  vary  more  than  is  usually  the 
case.  The  estimates  of  the  staff  of  the 
Joint  Committee  are  that  the  bill  on  a 

full  year's  basis  will  result  in  a  revenue loss  of  S555  million. 
The  estimate  made  by  the  Joint  Com- 

mittee is  that  on  a  1-year  basis  the  bill 
will  result  in  a  revenue  loss  of  $555  mil- 

lion. The  comparable  estimate  of  the 
Treasury  Department  is  that  the  bill  will 
result  in  a  loss  of  $210  million.  How- 

ever, neither  of  these  estimates  takes 
into  account  the  stimulative  effect  of  the 
bill  on  investments  and  the  level  of  eco- 

nomic activity,  nor  does  either  of  them 
take  into  account  the  extent  to  which 
the  reporting  substitute  will  recover 
taxes  not  now  being  paid  on  unreported 
interest  and  dividends. 

The  Joint  Committee  staff  has  made 
no  estimate  on  this  basis  but  the  Treas- 

ury Department  has  estimated  that  the 
stimulative  effect  w  ill  reduce  the  revenue 
less  under  the  bill  to  $15  million— a  neg- 

ligible loss  for  a  bill  of  the  magnitude  of 
H.R.  10650.  If  the  estimates  of  the  rev- 

enue that  will  be  collected  becau,se  of  the 
Byrd  dividend  and  interest  reporting 
amendment  are  valid  and  prove  to  be 
justified,  the  bill  will  actually  result  in 
increased  revenue  to  the  Treasury.  In 
other  words,  under  these  provisions  the 
additional  revenue  collected  under  the 
provisions  of  this  bill  will  exceed  the 
amount  of  the  revenue  lost  to  the  Treas- 

ury under  the  provisions  of  the  bill. 
Mr.  President,  at  this  point  I  ask 

unanimous  consent  to  have  printed  in  the 
Record  three  tables  showing  the  revenue 
estimates  prepared  by  the  staff  of  the 

Joint  Committee  and  the  Treasury  De- 
partment for  your  committee.  In  addi- 

tion to  the  full-year  revenue  effect,  these 
tables  also  show  the  revenue  effect  an- 

ticipated in  the  fiscal  year  1963.  The 
revenue  loss  in  this  case  is  greater  than 
will  be  the  eventual  impact  of  the  bill 
because  the  loophole  closing  provisions 
do  not  become  effective  immediately. 

i 
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Mr.   KERR. 

ITCISHTIVE  APPENRAVCES 

Although  not  explicitly  provided  for 
in  the  statute,  court  decisions  in  the 
Camniarano  and  Straus  cases  have  in- 

terpreted long-existing  Treasury  regula- 
tions as  denying  a  deduction  for  expen- 

ses Incuired  in  making  appearances, 
submitting  material,  or  communicating 
vith  respect  to  legislative  matters. 

The  House  version  of  the  bill  would 
modify  these  court  interpretations  ot 
existing  law,  in  order  to  permit  deduc- 

tions for  expenses  relating  to  appear- 
ance before,  presentation  of  statements 

to.  or  communications  sent  to  a  legisla- 
tive body,  committee,  or  individual  leg- 

islator at  any  level  of  government  if  the 
expanses  are  otherwise  ordinary  and 
necessary  bui-incss  expenses.  In  addi- 

tion, a  similar  deduction  is  provided  for 

the  portion  of  dues  paid  to  an  organiza- 
tion vhich  are  used  for  similar  legisla- 
tive (Npcnscs.  to  the  extent  they  are  re- 

lated to  the  busine.'j'cs  of  the  members. 
Your  committee  also  has  added  an 
amendment  providing  that  expenses  of 
communicating  information  with  respect 
to  legislation  between  the  taxpayer  and 
Its  employees  or  stockholders  also  are 
to  be  deductible,  where  the  matter  1$  of 
direct  business  concern  to  the  taxpayer. 
This  provision  does  not  permit  the  de- 

duction of  expenses  incurred  in  attempts 
to  influence  the  general  public,  or  large 
groups  of  the  public,  through  advertis- 

ing or  other  campaigns,  nor  does  it  per- 
mit the  deduction  of  expenses  associated 

with  political  campaigns. 
Your  committee  sees  no  reason  why 

legitimate  expenses  incurred  for  appear- 
ances before  legislative  bodies  or  legisla- 

tors should  not  be  deductible  while  sim- 
ilar appearance  before  executive  officials 

with  respect  to  administrative  matters, 
or  before  courts  with  respect  to  judicial 
matters,  are  deductible.  Your  commit- 

tee believes  that  the  legislative  branch 
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of  tlie  Govcrninen{.  in  this  respect  should 

be  placed  on  the  same  footing  as  the 

other  two  coordinate  branches  of  Gov- 

"itTs  also  believed  that  it  is  desirable 
that  taxpayers  having  information  bear- in"  on  the  impact  of  present  or  proposed 
legislation  which  affect  their  trades  or 
busincfses  not  be  discouraged  in  making 
this  information  available  to  the  respon- 

sible legislators.  This  information  is  es- 
sential to  a  proper  evaluation  on  the  part 

of  the  legislators  of  the  impact  on  busi- 
nesses of  present  or  proposed  Icsislatiori. 

Tlie  deduction  for  legislative  expenses 
is  limited  to  cases  in  which  expenses  are 
related  to  the  trade  or  business  of  the 
taxpayer,  since  only  these  expenses  are 
pertinent  to  the  dclerniination  of  true 
f.xable  income  of  a  business.  In  this 
respect,  it  might  be  noted  that  this  is  the 
same  distinction  presently  made  in  the 
case  of  appearances  before  executive  or 

judicial  bodies. 
Mr.  LAUSCHE.  Mr.  President,  will 

the  Senator  from  Ol<lahonia  yield  for  a 

question? The  PRE.SIDING  OFFICER  (Mr. 

HiCKEV  in  the  chair).  Does  the  Sena- 
tor from  Oklahoma  yield  to  the  Senator 

from  Ohio? 
Mr.  KFJRR.    I  yield. 
Mr.  LAUSCHE.  Has  the  committee 

dealt  at  all  with  the  problem— which  has 
been  under  discussion  for  several  years — 
of  allowing  business  enterprises  to  de- 

duct, as  business  expenses,  funds  spent 
in  payment  of  newspaper  advertisements 
dealing  with  national  issues  and  policies 

pending  in  the  Congress?  This  is  a  de- 
duction for  which  business  enterprises 

have  argued  to  a  considerable  extent. 
Mr.  KERR.  Tlie  committee  went  in- 
to that  question  at  length,  and  during 

extensive  periods  of  time.  I  belisve  that 
every  approach  which  could  be  devised 
by  men  of  ingenuity  and  resourcefulness 
was  made  in  presenting  tliat  matter  to 
the  committee.  Each  approach  made 
was  discussed  at  great  length,  arid  was 
turned  down  by  the  committee  as  regu- 

larly as  it  w  as  offered. 
Mr.  LAUSCHE.  What  the  Senator 

from  Oklahoma  has  just  now  described 
is  as  far  as  the  committee  went  in  al- 

lowing such  a  deduction  for  funds  spent 
in  acquainting  legislatures  and  their  , 
members  with  current  political  and  eco- 

nomic problems. 
Mr.  KERR.  And  also  by  a  taxpaying 

corporation  in  explaining  those  matters 
to  its  own  stockholders  and  its  own  em- 
ployees. 

Mr.  LAUSCHE.  I  thank  the  Senator 
from  Oklahoma  very  much. 
Mr.  KERR.  But  the  general  run  of 

expenditures  to  influence  legislation  by 
advertisements  in  news  media  or  other 
means  of  communication  was  discussed 
at  great  length,  and  the  committee  de- 

cided that  It  could  not  justify  the  allow- 
ance of  deductions  for  the  cost  of  such 

expenditures. 
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Mr.   KErtR. 
Mr.  Picsidcnt.  I  have  explained  briefly 

the  more  significant  provisions  of  the 
bill.  A  full  explanation  of  the  other  pro- 

visions in  this  bill  appears  to  me  to  be 
unnecessary  at  this  time.  In  addition, 
the  committee  report  before  the  Senate 
contains  an  explanation  of  each  of  tlie 
provisions  in  the  bill.  I  am  sure  that  as 
the  debate  progresses  I  will  want  to  delve 
more  deeply  into  various  provisions  and 

I.'of  course,  will  be  glad  to  answer  any 
Questions  to  the  extent  of  my  informa- 

tion and  ray  physical  endurance.  I  am 
also  attaching  to  my  statement  a  sum- 

mary of  the  bill  as  amended  by  the  com- 
mittee \\hich,  r-Ir.  President,  I  ask  to 

have  made  a  part  of  the  Record  at  the 
end  of  my  remarks. 

The  PRESIDING  OFFICER.  With- 
out objection.  It  is  so  ordered. 

(See  exhibit  1.) 

Mr.  KERR.  Mr.  President,  in  con- 
clusion, let  me  say.  Mr.  President,  that 

this  legislation  represe;its  a  major  step 
in  the  revision  of  our  tax  stiucture.  It 

provides  a  significant  stimulus  for  in- 
vestments in  order  to  achieve  needed 

economic  growth  and  to  he'p  our  balance 
of  payments.  It  wipes  out  tax  haven 
and  other  abuse  situations  in  the  foreign 
area  and  removes  serious  inequities  and 
loopholes  in  our  domestic  Lax  structure. 
This  tax  measure  is  a  nece.^s^ry  initial 
step  in  any  revision  of  our  tax  structure, 
and  I  urge  all  Senators  to  support  its 

passage. ExHiBrr  1 

SVMMART    or  Biu.   **   Obdoico   REP0«T13>   ■t 
IK£  Sln»te  Comxjittxe  om  Finance 

SrCIIOW    I.    SHOBT    TITl*.    tTC. 

The  «ct  li  to  be  cited  as  the  "Revenue  Act 

ot  1962.- 
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SKCnOH    1.    APTLAUUXCt    WlfH    r.ZS:  LCI   TO 

A  deduction  U  provided  for  co«'.s  re".at!ng 
to  appc.-.ranccs  before,  pre.^entatlon  of  state- 

ments to.  or  com-ntinlcatlons  tent  to  a  legis- 
lative body,  a  legislative  committee,  or  In- 

dividual legislator  (Federal.  State,  or  local). 
If  the  expenses  are  otheri-.Ite  ordlr.r.ry  and 
i,ecc«ary  business  cxpcr.ses.  A  deduction 
rl.eo  Is  allco.cd  for  the  port  loo  of  dues  paid 
to  .-in  org.^nlzatlon  which  ?re  used  for  s'milar 
K^i.'iatKe  c.\pcn?~s  to  the  extent  they  ere 
rclnted  to  the  buslntrscs  of  Its  memben.  In 

acidltioD,  the  rypcr.se  of  cKnmur.'catlon  of 
Inforinstlon  with  respect  to  legislation  be- 

tween the  t-xpayer  and  the  or6.ir.l.iat)on  of 
wl^lch  he  Is  ■  member,  and  betucen  a  taz- 
p.'.jer  and  It«  er.^p^ojees  r.nd  stocV.holders.  is 
rtiJiictiWe  tf  the  m..rter  Is  of  direct  Interest 

to  the  members  or  U-ixnavers.  This  provl'ion 
docs  not  pennlt  the  deduction  of  expenses 
Incurred  for  attempts  to  Influence  the  gen- 

eral p-jbllc.  or  regments  of  the  public  (by 
:id\<rtl5lng  or  otherwise),  or  for  exper^es 
concerned  with  political  campaigns.  This 
provision  applies  to  t.-'xable  years  beginning after  December  31,  19«. 
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Mr.  KtRR.  Mr.  President,  a  parlia- 
mentary inquiry. 

Tlie  PRESIDING  OFPJCKR.  The 
Senator  fiom  Oklahoma  will  state  it. 

Mr.  KERR.  First,  ho^vcve^,  if  the  dis- 
tinguished junior  Senator  from  Tennes- 

see  (Mr.  Gofe]    is  in  the  Chamber   
Mr.  PROXMIRE.  Tlie  Senator  from 

Tennessee  will  return  to  the  Chamber  in 
a  few  minutes. 

Mr.  KERR.  Mr.  President,  I  shall  re- 
peat my  request  for  unanimous  consent 

that  the  committee  amendments  be 
agreed  to  en  bloc;  and  that  the  bill  as 
thus  amended  be  considered  as  original 
text  for  the  purpose  of  further  amend- 

ments. However,  on  the  assumption 
that  the  lequcst  will  be  objected  to,  I 
address  this  parliamentary  inquiry  to 
the  Chair:  What  will  be  the  parliamen- 

tary procedure  with  reference  to  the 
consideration  of  the  bill  as  affected  by 
the  committee  amendments? 

The  PRESIDING  OtFICER.  If  the 
unanimous-consent  request  is  objected 
to,  the  order  of  business  before  the  Sen- 

ate will  be  the  first  amendment  that  has 
been  proposed  by  the  committee. 
Mr.  KERR.  The  first  committee 

amendment? 
The  PRESIDING  OFFICER.  That  is 

correct. 
Mr.  KERR.  Mr.  President,  in  view  of 

that  fact,  and  the  fact  that  I  have  been 
on  the  floor  about  4  hours,  I  shall  yield 
the  floor  at  this  time. 

I  say  to  the  distinguished  Senator 
from  Wisconsin  that  I  shall  be  in  the 
Chamber  repeatedly  and  shall  be  happy, 
from  time  to  time,  to  answer  any  ques- 

tions he  may  have  to  the  e.xtcnt  of  my ability. 

Mr.  PROXMIRE.  Mr.  President,  I 
have  a  series  of  questions  to  address  to 
the  Senator  from  Oklahoma.  I  will  ap- 

preciate it  if  he  will  yield  to  me  later in  the  day. 
The  PRESIDING  OFFICER.  The  first 

committee  amendment  will  be  stated. 
The  LEcisLATnE  Clerk.  On  page  8, 

line  2.  after  the  word  "Code"  and  the 
period,    it    is    proposed    to    strike    out 

"Whenever"  and  insert  "Except  as  other- 

wise expressly  provided,  whenever". Mr.  DOUGLAS.     Mr.  President   ■ 
The  PRESIDING  OFFICER  (Mr. 

Pell  in  the  chair).  The  Senator  from 
Illinois  is  recognized. 

Sl^TPORT     FOE     PRrsUJENT'S     TAX    PROl'OSALS 

Mr.  DOUGI^S.  Mr.  President,  leg- 
islative decisions  on  important  matters 

are  not  priin^rily  made  inside  the  walls 
of  this  Chamber.  Such  decisions  are 
instead  largely  made  by  public  opinion 
outside  this  Chamber;  they  are  made  by 
public  opinion  acting  on  the  information 
primarily  furnished  to  the  public  by  the 

press. Over  the  weekend  I  began  to  think 
that  insofar  as  tlie  struggle  over  this  tax 
bill  is  concern?d,  I  was  living  in  a  world 
of  Alice  In  Wonderland — a  world  in 
which  the  stated  issues  and  problems 
were  exactly  contrary  to  the  issues  really 
at  stake.  At  times  it  seems  like  George 
Orwell's  "1984"  with  its  doublespeak  and 
its  contradictory  slogans  such  as  "War 
is  peace,"  and  so  forth. 

The  junior  Senator  from  Tesinessee 
[Mr.  Gore]  and  I  have  been  closely  as- 
socialed  with  this  tax  bill  ever  since 
it  came  fiom  the  House  of  Reprcsenta- 
ti\es  and  ever  since  the  Senate  Finance 
Co)iimittce  be^an  its  hearings  in  April 
We  attended  the  committee  hearings, 
and  we  v.oiked  in  the  executive  sessions 
of  the  committee.  In  the  main,  we 
fought  for  the  original  piogram  of  the 
President  of  the  United  States. 
We  saw  amendment  after  amend- 

ment submitted  which  largely  would 
gut  the  recommendations  made  by  the 
President.  In  our  minority  views,  the 
Senator  from  Tennessee  and  I  urge — 
in  the  main— that  the  substantial  fea- 

tures of  the  President's  original  program be  returned  to  tlie  bill  and  be  enacted 
into  law.  We  intend  to  fight  on  the 
floor  of  the  Senat*  for  those  principles. 

Therefore,  it  was  quite  proper,  I  be- 
lieve, for  the  Senator  from  Tennessee 

to  object  to  the  request  of  the  Senator 
from  Oklahoma  [Mr.  Kerr]  that  the 
committee  amendments  be  agreed  to  en 
bloc,  for  many  of  the  committee  amend- 

ments would  help  to  wreck  the  Presi- 
dent's original  program.  Certainly  the committee  should  be  required  to  justify 

every  eviscerating  amendment  which  it 

proposes. Mr.  President,  those  are  the  facts,  and 
I  think  they  will  become  evident  to  the country. 
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Mr.  DOUGLAS. 

When  the  administration  proposed 
this  bill  a  year  and  a  half  ago,  it  was 
intended  to  close  a  few  of  the  loopholes 
which  disgrace  our  tax  system— most 
conspicuous  of  which,  of  course,  is  the 
27 ','2 -percent  depletion  allowance  on  gas 
and  oil,  which  is  the  particular  pet  of 
the  Senator  from  Oklahoma — and  w  hich 
cause  grave  Injustices  and  irresularities 
in  the  application  of  our  tax  laws.  The 
total  amount  of  revenue  which  would 
have  been  saved  to  the  Treasury,  and 
hence  to  the  people,  was,  by  the  terms 

of  the  President's  original  proposal,  ap- 
proximately $2  3  billion. 

We  have  prepared  a  summary  table 

which  shows  the  President's  original  pro- 
posals, tostlhe-r  with  what  happened  to 

them  in  the  Hou.>^e,  together  with  what 
happened  to  them  in  the  Senate  Finance 
Committee.  Here  is  a  rc-cord  so  that  we 
can  see  who  did  the  dirty  work  at  the 
crossroads. 

I  ask  unanimous  consent  that  this 
summary  of  the  evolution,  or  devolution, 

or  degeneration,  of  the  Pre<:idcnfs  tax 
bill  be  printed  in  the  Record  at  this  point 
In  my  remarks. 
There  being  no  objection,  the  table 

was  ordered  to  be  printed  in  the  Record. 
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LOOPHOLE  OPENERS 

Err  2.  lOTr'tment  credit: 
Invortment  In  new  real  and  i«r-onal 

d.  |,rf  iablf  property  having  «u«rul 
lite  or  «  years  or  more  oualified  for  » 
o.dlt  of  15  perctDt  to  the  ertcnt  the 
new  lnve>tDi(nt  exceeded  current  de- 
prrcl.itlon  onowaDi«.  A  epcrcent 
credit  was  BllowaMe  on  new  Invest- 

ment between  SO  and  100  percent  of 
current  deprerlstlon  tllowanc^s,  wlln 
«  minimum  credit  of  10  pcr(«nt  on  tbe 
first  B.OOO  of  new  Investment  The 
irrdlt  WIS  not  to  affect  the  depreciable 
co<t  of  the  property.  Residential  prop- 

erty properly  used  outside  the  Vnlted 
Fta'tes,  and  property  used  by  public utlllllcJ  (other  than  tronsiwrtjtlon) 
were  Inellylble.  The  credit  didudible 
In  any  one  yc'w  was  llmlled  to  30  per- 
itnt  of  Ui  liability,  but  the  eiress 
could  be  carried  forward  for  S  years. 
The  proposed  effective  date  was  Jan. 
1. 1«61. 

Sec.  3.  LobbvlDF  expenditures: 
The  President  did  not  recommend 

that  a  deduction  be  allowed  for  lobby- 
Int  cjpt'ndltures  and  the  Treasury 
Department  Is  opposed  to  the  allow- 

ance of  any  deducti&us  in  this  area. 

The  House  approved  the  fix 
credit  plun,  but  made  the  tolloning 
ehn.nces: 

(1)  Elitrinatcd  the  "eircss 
::;  |ironh"!r  f,l^o^  of  a  "p^r.  cnt fl.t  -  rn^  llic  Ii0..rd  credit; 

(2'  Ks  lu'led  aU  buildings 
hvA  <<rl.-.ui  other  real  property, 
l.ut  made  personal  property  of 
hotel?  and  motels  clif  ible; 

(3)  rem.itted  f>50,000  of  used 
property  to  qualify; 

(4)  Eliirinatodanv  limitation 
on  the  use  of  the  credit  on  the 

taipajer's  first  $25,000  of  tax 
lial.ility;  adopted  a  25-pcrecnt 
limitation  on  the  tax  liability 
above  .«5,000: 

(5)  A  pproved  a  3-pcrccnt  cred- it for  public  utilities; 

(6)  Dropped  the  u.^eful  life requirement  to  4  years,  but 
sealed  down  Ihe  benefits  of  the 
credit  for  ass'ts  with  lives  be- 

tween 4  und  S  years: 
(7)  Moved  the  effective  date 

up  lo  Jan. 

1U52. 

The  Penate  rin:,nce  C 
no'Iir.ed  the  House  bill  i 
owinp  manner: 

(1)  required  that  the 
edit 

I  ted    from    the 

p.iyor*s  cost  of  the  property  be- 
fore pe-millting  the  taxpaye 

compute    his    depreciation lowanc*. 

(2)  Dis.-ilIowed  a  credit  upon 

thei 
ton 

eds,  and  upon  the  purchase  of 
livestock. 

(3)  Approved  a  3-year  carry- 

back of  unused  credits,  in  a  '  •' tion  to  the  ."i-vear  carrvover. 
(4)  Moved  the  effective  date 

up  to  July  1,  1962. 

the  House  provision  to  cover 
cost  of  sending  lobhyinc  material  to 

employees  and  stockholders. 

attributable  to  the  carry- 
ing on  of  such  activities  by  tlie 

orsanization. 

'  All  estimates  In  this  table  are  those  of  the  Treasury  except  for  the  Investment  credit  >  $070  million  ba-scd 
M  ficjLsed  by  the  House  and  as  passed  by  the  Senate  Finance  Committee,  and  the  1%3,  based  on  trends  from 
revenue  flpures  for  reporting  of  dividends  and  Interest,  where  the  Joint  Committee  on  •  No  estimates  available. 
Ii'lcmal  Revenue  Taxation's  Bpirts  are  used. 

I 
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^I  may  -'ay.  also,  as  a  further  example,     deduction,  because  It  could  not  be  said 
the   ad:v.!n:5trafion  originally   proposed     that  he  had  a  direct  business  interest.   *   ■■-'   '••'   •--*     In  other  words,  the  general  interest  of 
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tiiat  the  present  provisions  as  int-erpretcd 

by'  the  Supreme  Court  in  the  case  of Canimarano  et  al.  against  United  States 
IS  respects  lobbying,  sho'jld  be  continued. 
The  House  weakened  these  provisions. 
The  Senate  Finance  Committee  went 
iheni  one  better.  So,  as  a  result,  there 
ii-,s  been  recommended  a  great  weaken- 

ing of  tliC  lobbying  fax  deduction  prox-i- 
jions,  which  would  play  directly  into  the 
hands  of  big  business  and  result  in  the 
ordinary  taxpayer  flnrncing  a  large  por- 

tion of  the  lobbying  activities  of  the  big 
corporations  of  the  country. 

Indeed,  the  savings  and  loan  campaign 
i_-.-.jist  the  withholding  piovision  would, 

r.'ider  the  teuns  of  the  lobbying  proposal, 
be  Imyely  financed  by  the  American  tax- 

p.Tvers. There  was  also  a  weakening  of  the 
{\pcnse  account  provisions.  In  the  orig- 

inal fonn,  the  expense  account  pron- 
5:0ns  were  quite  good.  Those  were 
v.cake;icd  in  the  House.  They  were  still 
fvirther  wcr':cned  by  the  Senate  com- 

mit lee. 
I  will  defy  even  the  most  careful  lexi- 

cographer, or  dictlonai-y  expert,  to  tell 
what  the  committee  meaiis  by  the  ex- 

pense account  provi.<^ions  it  recommends. 
It  is  a  formula  for  ccnfu.-^lon.  Once  I 
nearly  said  "for  dcccjjtion,"  but  I 
tl.ought  better  of  tliat.  I  will  say  it  is 
a  formula  for  co.n fusion. 

Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  yield  in  respect  to  the  lob- 

bying provision? 
Mr.  DOUGLAS.  Yes;  I  am  glad  to 

yield. Mr.  PROXMIRE.  Is  it  true  that  the 
bill,  as  it  came  to  the  Senate  from  the 
committee,  would  provide  that  bu.sl- 
nc.<.^s  could  subtract,  as  an  expense  of 
doing  business,  the  cost  of  lobbying 
Members  of  Congress,  members  of  State 
legislatures,  and  members  of  city 
councils? 

LOPBTINC  «l\rrs-SES  T^X  Dl3i;CnBL( 

Mr.  DOUGIAS.  Tliat  Is  correct.  And 
they  could  also  get  otht  is  to  lobby  them 
directly  and  make  that  tax  free. 

Mr.  PROXMIRE.  Suppose  there  were 
a  situation  in  which  a  pioposed  gam- 
Whig  law  was  before  the  Congress,  or  be- 

fore a  city  council,  and  suppose  this  pro- 
l>c«ed  law  would  make  it  cnsier  for  the 
p.irnbling  syndicate  to  operate,  in  that 
It  would  increase  profits.  It  would  be 
possible,  then,  for  them  to  subtract  that 
Item  as  an  expense  of  doing  business. 
How  about  the  opposition? 
Mr.  DOUGLAS.  The  Senator  has 

mentioned  a  very  important  point. 
Under  the  bill  those  who  have  a  direct 
and  appreciable  business  interest  in  the 
decision  of  a  legislative  body  can  lobby 
that  Ixxly,  have  their  expenses  deducted, 
ond  under  the  Senate  amendment  they 
could  organize  campaigns  among  their 
stockholders  and  members.  All  of  that 
kind  of  activity  would  be  a  business fxpcnse. 

^  But  if  a  member  of  a  chuich  who  ob- 
.tcted  to  the  gambling  provision  of  a  law, 
■'Cling  that  it  went  against  public  mor- 

n's, lobbied  against  that  provision,  he 
»  ould  not  have  the  benefit  of  such  a  Ux 

the  citizen  and  taxpayer,  .snd  the  gen- 
eral and  diffused  interest  of  the  con- 

sumer would  have  no  deduction  supplied 
to  them  when  lobbying  is  engaged  in  in 
their  behalf.  ■  . 

Mr.  PROXMIRE.  Would  the  expenses 
of  the  League  of  Women  Voters,  which 
certainly  is  divorced  from  any  pecuniary 
or  financial  interest,  and  whose  position 
on  issues  is  based  upon  very  careful 
study,  analysis,  and  understanding  of 
what  would  best  serve  the  public  inter- 

est, be  deductible  in  any  way? 
Mr.  DOUGI  AS.  They  would  not.  As 

I  understand,  coni ribiitions  to  the  Lc.igue 
of  Women  Voters  are  not  tax  exempt 
now.  Tlie  lobbyist  appearing  to  give  tes- 

timony in  support  of  the  program  of  the 
league  of  Women  Voters  could  not  de- 

duct his  expenses. 
Mr.  PROXMIRE.  On  the  basis  of  the 

Senator's  cxpeiicnce  in  both  the  city 
council  of  Chicago  and  in  the  Senate, 
Slid  also  his  broad  knowledge  of  Govi-in- 
ment  in  our  country,  does  the  Senator 
feel  thai  the  special  financial  interests 
are  being  so  coi-.sistently  defeated  by  the 
advocates  of  the  public  interest  and  are 
.suffering  so  bccTu."^  of  the  great  power 
of  the  Leasue  of  Women  Voters,  the  Civil 
Liberties  Union,  and  the  other  pro  bono 
publico  groups,  that  they  need  that  kind 
of  protection  in  order  to  provide  for  their 
opportunity   to   defend    themselves? 

Mr.  DOUGLAS.  Of  course  not.  One 
of  the  gravest  weaknesses  in  modern 
democracy  is  the  fact  that  the  so-called 
special  and  concent lated  private  inter- 

ests, in  the  form  of  the  producing  groups. 
are  powerfully  organized  and  can  bring 
to  bear  great  prersures  on  legislative 

bodies,  whereas  tlie  difl'used  general  in- terest of  consumers  and  small  taxpayers 
is  relatively  little  represented.  The  ob- 

stacles are  great  to  start  with  becsuse 
any  paiiicular  act  or  bill  does  not  mc.^n 
invich  to  the  iiidividu.Tl  consijner  or  tax- 

payer. CAS  BILL  GOOD  EXtMPLS 

Let  us  consider  the  gas  bill  which  Sen- 
ator Kerr  sponsored.  To  the  gasai;d  oil 

industry  that  bill  meant  $600  million  a 
year.  But  to  the  30  million  householders 
who  use  gas  to  cook  and  heat  it  meant 
on  the  average  only  $20  a  year.  Very 
few  people  will  become  sufficiently  in- 

terested in  the  subject,  study  it.  and  then 
be  able  to  afford  to  come  to  Washington 
to  lobby  against  it  when  only  $20  a  year 
for  each  is  involved.  As  a  result,  the 
powerful  interests  of  the  producing 
groups  are  strong  and  vigoious.  The 
diffused  general  Interest  groups  are  weak. 

I  sometimes  think  an  analogy  is  what 
happened  to  the  Incas  of  Peru  and  the 
Indians  of  Mexico.  The  Aztecs  and  the 
other  Indian  tribes  outnumbered  Cortez 
and  his  men  1.000  to  1.  But  the  Indians 
were  divided.  They  were  relatively  un- 

interested. Cortez  had  firearms,  armor, 
and  horses.     He  overthrew  an  empire. 
The  same  thing  happened  in  Peru. 

Time  after  time  in  our  city  councils. 
State  legislatures,  and  the  Congress  of 
the  United  States,  the  same  thing  tends 
to  happen. 

There  Is  already  a  great  disparity  in 
strength.  The  protective  devices  which 
James  Madison  thought  were  embodii;<! 
in  the  Constitution  of  the  United  States, 
and  which  he  developed  in  the  10th  pa- 

per of  the  Federalist,  and  with  respect 
to  which  he  relied  upon  conflicting  eco- 

nomic interests  to  offset  each  other- 
are  what  Mr.  Galbraith  calls  the  theory 
of  "countervailing  pow  er"— no  longer  op- 

erate very  fully  because  we  are  now  get- 
ting cross  lobbying,  for  example,  on  the 

part  of  the  National  Association  of  Man- 
ufacturers, the  American  Farm  Bureau, 

and  the  American  Medical  Association. 
All  those  great  groups  support  each  other. 
The  result  is  a  terrific  combination 
against  which  it  is  very  difficult  to  stand 
up  and  fight  successfully. 

Tlie  lobbying  provision  in  the  tax  bill 
would  still  further  intensify  that  im- 

balance. I  think  that  is  the  word.  It 
would  make  possible  a  deduction  from 
the  tax  bills  of  the  wealthy  for  lobbying 
expenses,  which  would  be  paid  for  by 
Uncle  Sam.  while  the  weak,  general  con- 

sumer or  small  t.Txpayer  would  have  no 

protection. In  my  opinion,  the  lobbying  provision 
started  by  the  House  and  complel«l  by 
the  Finance  Committee  Is  one  of  the 
most  inequitable  in  the  bill.  The  pro- 

vision appears  early  in  the  bill.  There 
will  be  a  yca-and-nay  vote  on  it  when 
the  Senator  from  Oklahoma  proposes, 
as  I  suppose  he  will  propose,  that  it  be 
included.  We  shall  then  see  who  is  for 
the  big  vested  interests,  the  special  In- 

terests, and  selfish  interests,  and  who  is 
for  the  people. 

Mr.  PROXMIRE.  Is  it  the  conclusion 
of  the  Senator  from  Illinois  that  at 
present  a  most  serious  weakness  in 
American  democracy  is  the  pressure  of 
organized  financial  interests  that  use  the 
organized  pressure  to  get  special  inter- 

est legislation  at  the  expense  of  the  pub- 
lic interest? 
Mr.  DOUGLAS.  The  Senator  is  com- 

pletely correct. 
Mr.  PROXMIRE.  The  proposal  would 

aggravate  that  situation. 
Mr.  DOUGLAS.  That  is  correct. 
Mr.  PROXMIRE.  Is  It  not  true  that 

the  section  of  the  bill  about  which  we  are 
speaking  has  never  been  recommended 
by  the  Kennedy  administration  or  by 
the  Department  of  the  Treasury? 

Mr.  DOUGLAS.  It  has  been  opposed 
by  the  Treasury  Department. 

Mr.  PROXMIRE.  They  have  opposed 
it.  They  do  not  want  It.  They  think it  is  wrong. 

Mr.  DOUGLAS.  The  proposal  has 
been  opposed  by  the  administration.  In 
the  Cammarano  case  the  Supreme  Court 
in  a  unanimous  opinion  handed  down 
by  Justice  Harlan,  with  no  dissenting 
opinion  that  I  can  find,  held  that  the 
tax  system  should  he  neutral  so  far  as 
lobbying  is  concerned.  The  Court  held 
that  tax  credits  should  not  be  given 
either  to  those  who  had  a  direct  business 
interest  or  to  those  who  oppose  the  direct 
business  interest  and  fight  for  the  gen- 

eral interest  It  is  the  Cammarano  ver- 
dict which  the  Senate  Finance  Commit- 

tee, and  to  some  degree  the  House  Ways 
and  Means  Committee,  are  now  seeking 
to  reverse. 
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Mr  PROX^^RE.  In  the  Interest  of 

our  friends  across  the  aisle,  is  It  not 

true  that  the  Eisenhower  adininisUat)on 

also  opposed  that  particular  provision? 

Mr.  DOUGLAS.    I  think  that  is  true. 

Mr  PROXMTRE.  That  is  the  under- 
standing of  the  Senator  from  Wisconsin. 

Is  it  not  also  true  that  one  of  the  rea- 
sons that  provision  got  through  the 

House  of  Repreiontatives  was  that  it  was 
a  new  section  of  the  bill  on  which  the 

House  Ways  and  Means  Committee  lield 
no  hearings.  With  the  kind  of  closed 

rule  the  House  had  on  the  bill,  there 

seems  to  luve  been  a  violation  of  the 

rules  and  if  there  !-.ad  been  an  objection. 

It  would  have  been  possible  to  block 

consideration  of  the  tax  biU  on  that 
ba-^is. 

Mr.  DOUGLAS.  That  is  my  under- 
standing of  the  parliamentary  proce- 

dure. There  was  no  tc?timony  on  this 
provision.  The  House  Ways  and  Means 
Comniitl<e,  as  I  understand,  inserted  it 
at  the  last  mincte.  They  asked  for  a 
closed  rule,  which  meant  that  the  only 
motion  that  could  be  made,  except  on 
final  passage,  was  a  motion  to  recommit, 
which  means  that  it  is  necessary  to  take 
the  bill  as  a  whole  or  defeat  the  bill. 
I  am  very  frank  to  say  that  I  believe  the 
bill  would  have  been  defeated  in  the 

House  had  not  some  of  us  tone  to  cer- 
tain Members  who  wanted  to  oppose  the 

bill  in  the  House  and  said  to  them,  "We 
hope  you  do  not  defeat  the  bill  in  the 
House.  Let  it  come  to  the  Senate.  We 
hope  that  we  can  take  this  and  other 
features  out  of  the  bill  on  the  floor  of 

the  Senate."  That  was  not  trying  to 
obstruct  the  bill,  as  certain  writers 

charge,  but  trying  to  help  the  bill  be- 
ccnie  law. 

Mr.  PROXMTRE.  Therefore  we  have 
B  provision  in  the  bill  which  would  serve 
the  interests  of  special  vested  financial 
interests.  Tliere  is  no  question  that  it 
would  we.iken  the  already  comparatively 
feeble  strength  of  those  who  argue  for 
the  public  interest.  It  is  opposed  by  thfe 
Kennedy  administration,  and  was  op- 

posed by  the  Eisenhower  administration, 
and  only  got  in  this  bill  because  of  a  par- 

liamentary evasion. 
Mr.  DOUGLAS.    That  is  correct. 
Mr.  PROXMIRE.  I  thank  the  Sen- 

ator. 
THE  DinVCriON  FOE  CERTAIN  LOBBYING 

EXPENSES  or  T'lXP.^YERS  WiTH  BVSINESS 
INCOME 

Mr.  DOUGLAS.  Mr.  President,  sec- 
tion 3  would  pennit  the  deduction  of  cer- 
tain lobbying  expenses  by  taxpayers  with 

busircss  income.  This  would  depart 
fro  ]  ii  salutary  principle  which  has  been 
part  r  the  income  tax  law  since  World 
War  A  It  would  provide  unwarranted 
tax  reduction  where  it  is  least  needed  for 

reasons  w  hich  are  specious.  It  w'ould  in- 
troduce novel  distinctions  into  the  tax 

law,  producing  new  requirements  dif- 
ficult for  the  Internal  Revenue  Service 

to  administer.  The  specific  language  in 
which  the  deduction  is  cast  contains  am- 

biguities which  will  create  continuing 
uncertainty  as  to  its  exact  meaning,  and, 
most  important,  the  relationship  of  this 
provision  to  the  wliole  process  by  which 

our  citizens  seek  to  influence  the  enact-     a-sk  these  questions  Is  to  answer  them, 
ment  of  legislation  at  all  levels  of  gov-     Of  all  viewpoints  on  legislative  propos- 
ermnent  was  not  adequately  considered. 
Section  3  should  be  deleted  from  the  bilL 

Under  existing  law  the  costs  of  efforts 

to  influence  legislation  are  not  deduct- 
ible, a  rule  applicable  to  all  taxpayers. 

Whatever  the  motive  for  a  citizen's 
effoi-ts  to  influence  legislation,  he  now 
bears  the  whole  cost  of  that  effort  him- 

self. No  part  of  the  expertse  can  be 
passed  on  to  the  Federal  Government 
through  an  income  tax  deduction.  In 
the  constant  competition  for  legislative 
favor  and  results  at  National,  State,  and 
local  levels,  the  Federal  Treasury  stands 
neutral — and  properly  so. 

Section  3  would  chmge  all  that.  It 
would  amend  section  162  of  the  Internal 

Revenue  Code  of  1954,  the  section  creat- 
ing the  general  authority  for  deduction 

of  the  ordinary  and  necessary  expenses 
of  business  operation.  Section  3  would 
add  a  new  subsection  sprciricrlly  author- 

ising deduction  of  lobbying  expenses  in 
certain  categories  by  taxpajers  v.ith 
business  income.  Only  tliose  taxpayers 
with  business  income  would  receive  any 
benefit.  All  others  would  still  be  subject 
to  the  existing  rule  of  no  tax  benefits  for 

lobbying,  a  result  which  follows  neces- 
sarily from  incorporation  of  the  am-riid- 

mcnt  in  section  162  and  one  which  is 
specifically  spelled  out  by  the  House 
committee  report. 

SPECIFIC     EXAMPLES 

Some  specific  typical  examples  will 

bring  this  into  shai-per  focus.  Suppose 
a  mcavure  is  being  considered,  as  many 
have  been,  involving  a  proposed  change 
in  the  standards  or  testing  procedures 

for  food,  drugs,  or  co.=nietics.  The  costs 
of  presenting  the  views  of  drug  manu- 
factiuers  and  distributors  wo\ild  be  de- 

ductible. The  cost  of  present^Htions  on 
behalf  of  consumers  or  of  disinterested 

professional  or  technical  advisers  w  ould 
not  be.  Or  suppose  that  a  State  legis- 

lature is  debating  a  measure  designed  to 

decrease  stream  pollution.  Manufac- 
turers who  would  be  adversely  afTected 

by  its  enactment  could  deduct  the  cost 

of  opposition.  Members  of  the  public  in- 
terested in  pure  water  for  drinking  or  for 

recreational  uses  would  have  to  finance 
their  support  of  the  measure  entirely 
from  their  ow  n  pocket.s.  Or,  at  the  local 
level,  a  business  owner  of  a  piece  of  real 
estate  could  seek  advantageous  amend- 

ment of  the  local  zoning  ordinance  de- 
ducting the  cost  of  his  presentation  be- 

fore the  local  city  council.  The  owners 
of  nearby  residences  would  not  receive 
this  help  from  the  Federal  Treasury  in 
preparing  the  exhibits  and  briefs  neces- 

sary for  effective  opposition. 
These  are  discriminations  impossible 

to  justify.  Can  anyone  seriously  con- 
tend that  consideration  of  legislative 

proposals  affecting  business  taxpayers  is 
seriously  handicapped  by  absence  or 
weakness  of  expression  of  business  view- 

points? Is  there  any  evidence  that  busi- 
ness taxpayers,  individually  or  collec- 

tively, are  now  deterred  from  expressing 
themselves  on  these  subjects  by  the  pres- 

ent rule  of  tax  neutrality  which  permits 
no  deduction  for  lobbying  expenses?    To 

als,  those  of  business  are  con=;istently  the 
most  ably  represented  before  the  Con- 

gress and  before  State  and  local  legis- 
lative bodies.  Why  then  should  the  cost 

of  lobbying  activities  of  taxpayers  with 
business  income  be  singled  out  for  this 
preferential  tax  reduction?  No  adequate 
reason  lias  been  given. 
Any  discrimination  at  all  among 

citizens  in  the  exercise  of  their  con- 
stitutional right  to  petition  their  rep- 

resentatives is  patently  undesirable. 
Discrimination  by  preferential  tax  de- 

duction is  magnified  as  the  amounts 
spent  for  these  purposes  increase.  Mod- 

ern efforts  to  infiucnce  legislation  cover 
a  wide  range  of  techniques,  some  of 
which  are  very  costly.  One  can  send 
a  letter  to  his  Senator  for  4  cents.  How- 

ever, to  stimulate  tens  of  thousands  to 
do  so  requires  the  expenditure  of  large 
amounts  running  scmetimes  into  the 
hundreds  of  thousands,  even  millions,  of 
dcHars.  But  all  this  is  well  known.  It 
has  been  tlioroughly  documented  many 
times. 

LARGE    SUMS    INVOLVED 

The  application  of  section  3  would  not 
be  confined  to  nominal  amounts.  It 
would  permit  the  deduction  of  some  very 
large  sums.  In  addition  to  provision  for 
deduction  of  the  costs  involved  in  direct 

contacts  with  legislators — personal  calls 
and  visits,  appearances  before  commit- 

tees or  statements  filed  with  them— -the 
cost  of  efforts  to  influence  legislation  in- 

directly are  also  made  deductible  in  some 
instances.  The  costs  of  communications 

to  organization  members  and  to  share- 
holders and  employees  have  all  been 

blanketed  in. 

\\1ien  section  3  is  appMed  to  today's 
scene,  we  find  that  it  will  authorize  giant 

corporations  to  deduct  the  cost  of  com- 
municating the  views  of  management 

officials  to  hundreds  of  thousands,  even 
millions,  of  shareholders  and  employees, 
for  the  purpose  of  influencing  them  with 

respect  to  current  controversial  Icgisla- 
ti\e  proposals.  To  use  a  painfully  fa- 

miliar example,  section  3  would  authorize 

deduction  of  the  cost  of  campaigns  de- 
signed to  produce  a  flood  of  letters  op- 
posing withholding  on  dividend  income. 

Under  existing  law  these  sums  are  not 

properly  deductible — and  never  have 
been.  To  permit  deduction  now  W'ouid 
shift  a  very  large  proportion  of  these 
heavy  costs  to  the  Federal  Treasuiy,  a 
disguised  subsidy  for  which  there  would 
be  no  justification. 

The  effects  of  such  subsidized  efforts 
to  influence  legislation  indirectly  would 
not  be  confined  to  the  recipient  members, 
shareholders,  and  employees.  The  views 

expressed  and  their  source  would  fre- 
quently come  to  the  attention  of  families 

and  friends  of  the  recipients,  thereby 
broadening  the  scope  of  the  influence 
subsidized  by  the  Federal  Treasury.  Of 
course,  the  benefits  of  section  3  as  they 
would  apply  to  these  broadcast  efforts 
to  influence  legislation  can  only  benefit 
very  large  organizations.  Small  business 

taxpayers,  as  well  as  nonbusiness  tax- 
payers, would  have  little  or  no  use  for 
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jt  and  could  well  suffer  from  its  use 
wiure  their  interests  on  legislative  mat- 

ters are  oiiposcd  to  those  who  could  take 
advantRse  ofit. 

LIMITATIONS  ILLUSORT 

True,  not  all  lobbying  costs  of  business 
t.'iNPayt'rs  ttoulcl  be  made  deductible  by 
section  3.  The  bill  purports  to  create 
limitations  v  hich  will  restrict  the  kind 
of  expenses  for  which  a  deduction  can 
be  claimed.  Thus,  to  qualify  for  the  de- 

duction, the  legislative  proposal  must  be 
of  "direct  interest"  to  the  taxpayer.  In 
nddition.  si)ccific  provisions  deny  deduc- 

tions for  political  campaign  expenses  or 
for  efforts  "to  influence  the  general  pub- 

lic, or  segments  thereof."  However,  a 
close  inspection  raises  genuine  doubt  as 
to  the  piccise  meaning  and  application 
of  thfse  restrictions.  They  may,  in  fact, 
prove  la)gely  illusory. 

Tlius,  one  might  ask.  What  subjects 
are  not  of  "direct  interest"  to  a  large 
corporation?  Any  measure  involving  a 
tax  or  a  change  in  the  rcfeulaf  ion  of  busi- 

ness or  the  marketing  of  securities  or 
foreign  trade  or  the  terms  of  employ- 

ment or  labor  reletions  or  the  monetary 
system  will  have  some  impact  on  every 
substantial  business  entcrpiise.  Is  it  in- 

tended that  the  cost  of  testimony  or 
statements  or  communications  to  share- 
lioldcrs  or  employees  on  tliis  entire  range 
of  subjects  is  to  be  deductible?  Simi- 
laily,  can  the  proliibition  against  deduc- 

tions for  political  campaign  purposes  be 
leally  effective?  Granted  that  the  cost 
of  a  folder  urging  shareholders  to  vote 
for  Jim  Dark  water  w)ll  not  be  deductible, 
whatof  thccostof  a  folder  urging  a  posi- 

tion on  the  principal  Issue  dividing  Dark- 
water  from  his  opponent  Bob  Clcan- 
liver?  Can  issues  and  the  candidates  be 
separated  so  easily?  It  is  doubtful.  Sec- 

tion 3  thus  could  make  slightly  veiled 
political  contributions  deductible.  The 
benefit  would  not  be  universal  though. 
To  return  for  a  moment  to  the  anti- 
water-pollution  measine  used  as  an  ex- 

ample before,  suppose  Darkwater  is 
against  it  and  Cleanriver  is  for  it.  TTie 
former's  supporters  could  deduct  the  cost 
of  their  literature  discussing  the  anti- 

pollution measure— and  thus  their  sup- 
port of  Darkwater— supporters  of  Clean- 

river  could  not. 
Obviously,  congressional  memories  are 

very  .short.  For  at  least  a  century  Sen- 
ators and  Representatives  have  regularly 

inveighed,  individually  and  collectively, 
against  lobbyists  and  their  activities. 
The  need  for  substantial  disclosure  by 
lobbyists,  particularly  in  financial  re- 

spects, has  long  been  recognized.  When 
a  person  or  organization  becomes  a  lob- 

byist, he  is  required  to  register  as  such 
and  thereafter  to  rei>ort  quarterly  his 
expenditures  for  these  purposes.  In 
spite  of  tlicse  safeguards,  every  few  years 
some  lobbyists  become  so  bold  and  their 
overreaching  so  bad  that  a  special  in- 

quiry is  required.  A  piime  example  was 
the  creation  in  the  84th  Congress  of  the 
Senate  Special  Committee  To  Investi- 

gate Political  Activities.  Ixjbbying.  and 
Campaign  Contributions.  Its  report 
states  graphically  the  kinds  of  abuses 
which    occur    and    the    large    sums    of 

money  available  to  be  spent  on  efforts  to 
influence  legislation.  Sugar  quota  bills 
attract  lobbyists  like  flies  and.  like  flies, 
their  activities  are  not  widely  admired. 
The  Senate  Foreign  Relations  Commit- 

tee is  currently  beginning  an  investiga- 
tion of  another  group  of  lobbyists,  an 

inquiry  which  has  grown  in  large  part 
out  of  concern  for  their  lucrative  finan- 

cial arrangements.  Nor  are  problems 
with  lobbyists  confined  to  Washington. 
Their  influence  on  State  legislators  and 
their  sometimes  questionable  methods 
in  .State  capitols  is  notorious. 

CV.NICAL    PROVISION 

When  projected  against  all  this  cx- 
peiience,  section  3"s  proposed  financial bonanza  for  one  group  of  lobbyists  and 
their  employers  seems  ironic  in  the  ex- 

treme, if  not  downright  cynical. 
There  is  no  challenge  here  to  lobbying 

per  se.  It  is  unquestionably  legitimate. 
A  constitutionally  protected  right  of  our 
citizens,  it  often  supplies  useful  infor- 

mation and  reactions  on  pending  legis- 
lation. However,  it  would  be  foolish  to 

exalt  it  unduly  for  these  reasons.  At 
best,  lobbying  is  a  mixed  blessing  for  it 
is  almost  always  exclusively  conccined 
with  self-interest  lather  than  the  broad 
public  interest.  Fen  tunately,  section  3 
presents  only  a  nairow  pioblem;  namely, 
whether  or  not  the  lobb\ing  done  by 
one  segment  of  our  .society  -taxpayers 
with  business  income-  should  be  entitled 
to  support  from  the  Federal  Treasury. 

A  number  of  arguments  are  made  in 
favor  of  this  measure.  Some  of  them 
have  a  surface  plausibility,  but  on  close 
analysis  none  of  them  holds  water.  The 
issue  Is  actually  a  simple  one.  We  btgin 
with  a  longstanding  rule  that  all  tax- 

payers, business  and  nonbusiness,  who 
seek  to  influence  the  work  of  legislative 
bodies.  National.  State,  or  local,  pay  their 
own  expenses  in  full  without  assistance 
from  the  Federal  tax  syste  m.  This  neu- 

tral posture  of  the  tax  law  is  a  healthy 
one  and  should  be  defended  and 
strengthened.  Legislation  affects  all  our 
citizens.  It  is  entiiely  suitable  that  all 
who  seek  to  influence  that  legislation, 
directly  or  indirectly,  should  be  treated 
alike.  The  expenses  of  all  should  be  pn 
the  same  footing  as  'ar  as  the  Tier.sury 
of  the  United  States  is  concerned.  The 
only  issue  here  is  whether  or  not  to  de- 

part from  this  principle  of  neutrality 
and  equality.  Plainly,  the  case  for  such 
a  change  has  not  been  and  cannot  be 

proved. Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  yield  for  one  more  observa- 
tion? 

Mr.  DOUGLAS.     Certainly. 
Mr.  PROXMIRE.  On  page  23  of  the 

committee  report  the  following  language 
occurs: 

Your  committee's  amendment  provides.  In 
addition  to  the  categories  specified  In  the 
House  bill,  for  the  deduction  of  expenses 
Incurred  by  a  taxpayer  In  carrying  on  a  trade 
or  business  If  the  expenses  are  In  direct 
connection  with  the  communication  of 
Information  between  the  taxpayer  and 
employees  or  stockholders  with  respect  to 
legislation,  or  proposed  legislation,  of  direct 
Interest  to  the  taxpayer. 

In  other  words,  the  Finance  Commit- 
tee, in  addition  to  all  other  things,  has 

provided  that  a  corporation  can  lobby 
its  employees  and  stockholders  in  its  in- 

terest, and  therefore  considci  f.bly  ag- 
gravates and  increases  the  power  of  a 

special  interest  to  get  the  kind  of  legis- lation it  wants  to  achieve. 
Mr.  DOUGLAS.  Yes.  For  example 

we  "know  that  the  pressure  against  the 
withholding  feature  of  this  bill  was  car- 

ried out  by  building  and  loan  as.socia- 
tions,  and  if  the  lobbying  provisions  were 
now  law  they  could  have  made  Uncle 
Sam  pay  52  i;ercont  of  the  cost  of  lobby- 

ing against  the  bill — 52  percent  of  the 
cost  w  hich  they  had  in  circularizing  their 
members,  depositors,  copartners,  or  what 
have  you. 

Similarly  in  the  Du  Pont  bill,  which 
the  Senator  from  Tennessee  and  I  op- 

posed at  the  opening  of  this  session,  if 
the  lobbying  provisions  were  in  effect 
the  Du  Pont  Co.  could  get  a  refund  of 
exiHiiscs  incurred  in  circularizing  their 
stockholders  and  their  employees,  in 
making  ex  parte  statements  to  them,  and 
in  getting  them,  in  turn,  to  write  to  the Ice'islators. 

Tliere  are  tremendous  possibilities  of 
evil  and  excessive  pressure  which  these 
two  mi'asures  open  up;  namely,  the 
House  amendment  permitting  the  undcr- 
writing  of  diiect  lobbying,  not  only  by 
officers,  but  also  of  others,  of  legisla- 

tive bodies;  and  the  Senate  Finance 
Committee  amendment  permitting  circu- 
larization  of  stockholders  and  members 
and  depositors,  and  the  like. 

Mr.  GORE.  Mr.  President,  will  the 
Senator  yield? 

Mr.  DOUGLAS.  Yes,  I  am  glad  to 

yield. Mr.  GORE.  Does  not  it  go  much  fur- 
ther, in  fact,  than  the  Senator  has  de- 

scribed? Does  not  it  include  research 
and  travel  expense  items  and  contacts — 
whatever  that  means—  not  only  of  con- 

gressional committees  and  Members  of 
Congress,  but  also  of  State  legislatures, 
municipal  councils,  and  county  govcrn- 
ments;  indeed,  does  not  this  provide  for 
a  tax  deduction  of  nationwide  lobby- 

ing organizations  on  a  permanent  basis, 
from  the  local  level  to  the  national  level? 

Mr.  DOUGLAS.  The  Senator  is  cor- 
rect. Not  only  does  it  help  finance  lob- 
bying and  circularization.  but.  also  as  he 

says,  the'staff  work  which  lies  behind  it, such  as  research  and  legal  services  and 
public  relations  works. 

Mr.  GORE.     And  retainer  fees. 
Mr.  DOUGLAS.     Yes. 
Mr.  GORE.     Public  relations  fees. 
Mr.  DOUGLAS.     Yes. 

Mr.  GORE.  Lawyers'  fees,  account- 
ants' fees,  statisticians'  fees. 

Mr.  DOUGLAS.  And  fees  of  Wash- 
ington  representatives. 

Mr.  GORE.     Oh.  yes. 

Mr.  DOUGLAS.  And  of  representa- 
tives in  Springfield  and  Madison  and  Al- 
bany and  Nashville.  Also  the  context 

with  which  all  of  this  takes  place. 
Mr.  GORE.  With  which  they  suc- 

ceeded in  the  Du  Pont  bill  and  in  the 
withholding  provision  of  the  pending  bill 
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in  thoroughly  misleading  the  American 
people. 

Mr.  DOUGLAS.    That  is  correct. 
Mr.  GORE.  Will  the  Senator  yield 

for  one  further  question? 
Mr.  DOUGI.J^S.    Yes;  gladly. 
Mr.  GORE.  Is  it  the  Senator's  pur- 

pose, first,  to  oppose  the  adoption  of  the 
amendment  approved  by  the  Senate 
Committee  on  Rnance,  which  makes  it 
worse— 

Mr.  DOCGIAS.  I  hope  that  if  the 
leadership  is  not  able  to  get  it  through 
and  if  we  defeat  it,  we  will  then  move  to 
strike  out  the  House  provision. 

Exr;:NSF.  accockx  p.^o;  isions 

The  second  way  in  which  this  bill  was 
gutted  was  in  the  matters  dealing  with 
expense  acciunts  and  entertainment. 

% 
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HOl'SE    SOLUTION    TO   THE    PPCBLEM 

The  t«st  adopted  by  the  House  of  Rep- 
lesontatives  is  that  the  expense  of  an 
eiitcitaimnent  activity  will  not  be  de- 

ductible unless  "directly  related  to  the 
active  conduct  of  the  taxpayer's  trade 
or  business."  Where  an  expense  con- 

nected with  a  facility  such  as  a  yacht 
or  a  hunting  lodge  is  involved,  the  tax- 

payer must  also  show  that  the  facility 

"w  as  used  primarily  for  the  furtherance 
of  the  taxpayer's  ti  ade  or  business."  On 
its  face,  this  standard  seems  almost  as 
broad  as  present  law  and  would  appear 
to  present  many  of  the  same  problems. 

However,  in  its  report  the  House  Ways 
and  Means  Committee  has  explained  its 
test  in  a  way  which  provides  a  number 
of  tangible,  practical,  and  meaningful 
guidelines:  The  report  states  that  under 
its  test  the  taxpayer — 

Will  have  to  show  more  than  a  general 
evpectation  of  deriving  some  Income  at  some 
Indefinite  future  time  from  the  making  of 
the   entertainment-type   expenditure;    how- 

ever, he  will  not  be  required  to  show  that 
Income  aclualy  re.=«lted  from  each  and 
every  expenditure  for  which  a  deduction  Is 
claimed. 

If  the  expenditure  Is  for  entertainment 
which  occurs  under  circumstances  where 

there  Is  little  or  no  possibility  of  conduct- 
ing business  affairs  or  carrying  on  negotia- 

tions or  dl5-cuE5ions  relating  thereto,  the  ex- 
penditure will  generally  be  considered  not  to 

have  been  directly  related  to  the  active 
conduct  of  business.  Thus,  the  absence  of 
the  tr;\p.\yer  or  his  reprcsentati\e  from  the 
enttrtalriDient  activity  ordinarily  Indicates 
that  the  entertainment  was  not  directly  re- 

lated to  the  conduct  of  the  taxpayer's  trade 
t)r  business.  Similarly,  If  the  group  of  per- 
Eo:i5  entertained  Is  large  or  the  (tislractlons 
substantial,  the  cost  of  the  entertainment 
win  not  be  deductible.  In  the  absence  of  a 
clear  showing  of  a  direct  relationship  to  the 
act!\e  conduct  of  the  trade  or  business. 

This  clear  statement  of  legislative 
intent  coupled  with  the  statutory  lan- 

guage pro\'ides  a  woikr.ble  and  reason- 
able solution  to  the  difficult  expense  ac- 

count problem  and  should  go  a  long  way 
toward  reducing  the  abuses  outlined 
above.  However,  critics  of  the  House 
proposal  attacked  this  crucial  committee 
report  statement  on  the  ground  that  it 
had  no  support  in  the  statute. 

In  view  of  the  broad  langtiage  of  the 

statute,  requiring  explanatory  imple- 
mentation to  make  it  useful,  this  con- 

tention is  baseless.  TTie  true  reason  for 
the  complaint  is  the  fact  that  the  statute 
as  interpreted  by  the  Ways  and  Means 
Committee  report  has  some  real  teeth 
in  it. 

Even  so,  we  are  not  asking  that  the 
business  community  adopt  Spartan 
standards.  The  House  bill,  which  we 
hope  will  be  restored,  recognized  the 
general  custom  of  busincjis  entertaining 
at  meals  in  restaurants.  It  specifically 
permits  the  deduction  of  entertainment 
presently  allowable  through  furnishing 
food  and  drink  in  restaurants  and  hotels 
In  an  atmosphere  conductive  to  business 
discussion.  No  business  need  be  dis- 

cussed. It  thus  leaves  undisturbed  the 

most  significant  portion  of  goodwill  en- 
tertainment conducted  in  this  country. 

It  strikes  only  at  the  high,  wide,  and 
fancy  living  and  indulgence  in  personal 
pleasures  which  all  taxpayers  ought  to 
pay  for  themselves  without  Government 
subsidy. 

The  only  change  in  the  pertinent 
House  statutory  language  made  by  the 
Finance  Committee  Is.  as  has  been  stated 

by  the  Senator  from  Tennessee,  the  ad- 
dition of  the  words  "or  associated  with." 

Thus,  a  taxpayer  can  deduct  an  enter- 

tainment expenditure  which  is  only  "as- 
sociated" with  the  active  conduct  of  his 

trade  or  business,  as  well  as  one  which  is 
directly  related  thereto.  Since  this  stat- 

utory language  is  quite  similar  to  that 
of  the  House  bill — equally  broad,  in  any 
events— one  would  reasonably  expect 
again  to  find  a  helpful  explanation  as  to 
what  the  committee  intended  to  accom- 

plish by  its  additional  phrase  "or  asso- 

ciated with." Unfortunately,  such  is  not  the  case. 
Unlike  the  clear,  concise,  and  workable 

guidelines  set  forth  in  the  House  report 
the  Finance  Committee  report  is  a  mass 

of  vague,  disconnected  statements  and 
examples  which  arc  destined  to  spawn 
controversies  so  numerous  and  intense 

as  to  make  the  highly  unsatisfactory  ex- 
pense account  picture  of  today  seem 

most  pleasant.  In  addition,  the  Senate 
report  attempts  to  paint  a  picture  of 
virtue  and  righteousness,  but  even  a 
casual  glance  beneath  the  surface  reveals 
that  the  virtuous  exterior  Is  more  illu- 

sion than  reality.  For  example,  the  re- 

port states: 
Nothing  In  your  committee's  bill  Is  to  be construed  as  allowing  a  deduction  for  any 

expense  which  Is  against  public  policy  or 
which  violates  the  public  conscience.  De- 

ducting an  expense  Incurred  for  such  pur- 
pose under  the  guise  of  generating  "busliiess 

goodwill"  will  not  be  condoned  and  under 
your  committee's  amendment  Is  not  deduct- ible. Thus,  the  cost  of  liquor  purchased  for 
the  entertainment  of  customers  and  the  pro- 

motion of  goodwill  (which  under  existing 
law  has  been  held  deductible)  will  be  dis- 

allowed If  the  serving  of  liquor  violates  the 
public  morals  of  the  community  as  expressed 

in  local  law — 
Very  few  local  laws  forbid  the  con- 

sumption of  liquor.  I  think  there  are 
only  two  States  in  the  Union  where  the 
sale  of  liquor  is  forbidden,  but  I  am  not 
sure  that  its  consumption  is  forbidden  in 

any  State. 
Another  example  of  expenses  for  immcral 

purposes  which  have  been  claimed  on  tax  re- 
turns under  existing  law  Involves  expendi- 

tures to  provide  "call  girls"  for  the  purpose 
of  entertaining  clients.  Under  your  com- 

mittee's amendment  no  deduction  whatso- 
ever Is  to  be  allowed  for  expenditures  of  this 

nature.  In  no  legitimate  sense  are  they  "di- 
rectly related  to  or  associated  with  the  active 

conduct"  of  a  trade  or  business. 
COMMITTEE    ACIIO.N     NO    MORAL    BROOM 

The  foregoing  suggests  that  the  com- 
mittee's action  will  serve  as  a  moral 

broom  to  disallow  expenditures  where 
liquor  is  illegal  under  local  law,  and 

where  "call  girls"  are  utilized  as  "busi- 
ness" entertainment.  However,  expend- 

itures such  as  these,  which  violate 
clearly  defined  lines  of  public  policy,  are 
not  deductible  under  present  law.  See 

Smith,  33  T.C.  861  (1960) ;  R.  E.  L.  Fin- 
ley,  27  T.C.  406  (1956);  U.S.  v.  Winters. 
261  F.  2d  675  (1958).  What  then  wiU 

be  accomplished  under  the  committee's 
language?  Is  it  not  clear  that  this  is 
simply  a  smokescreen  thrown  up  to  sug- 

gest that  abuses  are  being  remedied 
whereas  in  actuality  little,  if  anything,  is 
being  accomplished  beyond  present  law? 

The  Finance  Committee  report  stresses 
the  desirability  and  wholesomeness  of 
"goodwill"  entertainment.    It  states: 

Goodwill  has  long  been  recognized  as  a 

legitimate  objective  of  business  entertain- 
ing and  where  the  purpose  of  the  expense 

and  its  clear  relation  to  a  business  is  firmly 
established,  the  expense  ordinarily  will  con- 

tinue to  be  deductible. 

The  report  further  states: 
To  eliminate  the  harshness  resulting 

from  the  House  report,  amendment  of  the 

language  of  the  House  bill  Is  necessary.  •  •  • This  new  language  will  permit  deduction  of 
expenses  for  tntertalnment.  amusement,  or 
recreation  Incurred  for  the  creation  or  main- 



2080 

196S 
CONGRESSIONAL  RECORD  —  SENATE 

tenance  of  business  goodwill  without  regard 
whether   a   particular   exception   applies.- 

However,  this  new  language  will  apply  only 
•  /  ilie  tsxpayer  demonstrates  a  clear  busl- 
icss  purpose  aud  shows  a  reasonable  ex- 
o-ctation  of  deriving  some  Income  or  other 
Kouefit  to  his  business  as  a  result  of  the  ex- 
"„diture.  If  he  meets  this  test,  the  cx- 

^'iiditure  will  be  considered  to  be  associated 
viith  the  active  conduct  of  his  trade  or  busi- 

ness; otherwise,  the  expense  will  be  dis- 
allowed under  your  committee's  amendment. 

COODWILI.    ALLOWED 

A  close  analysis  of  these  statements 

niakes  it  eminently  clear  that  expendi- 
tures for  goodwill  have  been  given  pre- 

ferred  status.     In   these   references  to 
•  ijoodwill,"  the  con-i-nittee  has  pi  csenfcd 
our  sophisticated  expense  account  so- 

ciety with  a  blueprint  for  continued  high 
Jiving  at  GovcrnniL-nt  expense.  Tliese 
statements  are  a  readymade  formula  for 
ceception  which  will  leave  the  Internal 
Kevenue  Service  with  an  impossible  en- 

forcement task,  for.  in  effect,  almost  all 
tiidrlainnK-nt  expenditures,  both  for  the 
creation  and  maintenance  of  business 
toodwiU  are  declared  to  be  henceforth 
deductible.  In  slating  that  the  taxpayer 
must  demonstrate  a  clear  business  pur- 

pose and  show  a  reasonable  expectation 
of  deriving  some  income  or  other  benefit 
to  his  business  from  the  making  of  tlie 
entertainment  expendituie,  the  coniniit- 
tee  report  has  added  nothing  to  the  re- 

quirements of  present  law.  The  tax- 
payer must  meet  precisely  the  same  test 

today,  but,  as  hundreds  of  cases  illus- 
trate, such  vague  and  generalized  re- 

quirements present  are  so  easy  to  meet 
as  to  be  practically  meaningless. 

Kurthcrmore.  although  the  committee 
report  makes  numerous  references  to 
goodwill,  it  gives  no  indication  as  to  what 
is  encompasjcd  by  tliis  term.  Nowhere 
is  goodwill  defined.  How  does  a  busi- 

nessman go  about  creating  goodwill — 
whatever  goodwill  is?  It  seems  clear 
that  the  sky  is  the  limit.  If  a  business- 

man— in  his  judgment — thinks  a  big 
yacht  may  be  helpful  in  developing 
some  customers,  does  not  this  commit- 

tee report  language  put  the  oPlcial  con- 
gressional stamp  of  approval  on  his  de- 

duction of  these  substantial  costs  of 

maintaining  and  operating  such  a  "busi- 
ness" asset?  Is  not  a  revenue  agent  fore- 

closed from  eHectively  examining  into 
the  matter? 

In  the  light  of  all  the  foregoing  state- 
ments respecting  goodwill,  very  little  Is 

salvaged  from  the  following  comment — 
particularly  in  view  of  the  illustration 

given  as  to  what  is  meant  by  "vague 
eoodwilL" 

\Vhtre  goodwill  generated  by  the  expense 
Is  v.-gue  or  where  the  posfjbillty  of  the  ex- 
perdlture  resulting  In  the  production  of  In- 
eome  Is  remote,  no  deduction  will  be  per- 

mitted. For  Instance,  under  present  law  a 
taxpayer  may  deduct  e.xpenses  of  entertain- 

ing buyers  and  others  .-ussoclated  with  his 
ir.-.de  or  business  even  though  at  the  time 
ne  does  the  entertaining  he  already  has  more 
business  than  he  can  handle.  Under  your 
committee's  amendment,  however,  no  deduc- 

tion will  be  alloM-ed  because,  with  a  large backlog  of  unf.lled  orders,  such  entertain- 
ment ordinarily  cannot  be  regarded  as  being 

»*soelaUd  with  *lIorts  to  produce  Inoom*. 

This  narrow  "exception"  to  the  basic 
theme  of  the  Finance  Committee  report 
that  all  goodwill  entertainment  Is  de- 

ductible is  scant  evidence  of  tightening 
up  present  law.  Rare  indeed  is  the  case 
where  the  taxpayer  has  such  a  backlog 
of  luifiUed  orders  that  his  entertainment 
activities  cannot  he  regarded  as  being 
associated  with  efforts  to  produce  in- 
come»  It  is  interesting  to  note  that  even 
In  such  an  extreme  case  the  report 
hedges  the  conscQucnces  by  providing 

that  "ordinarily"  tlie  deduction  will  not 
be  allowed.  Moreover,  there  is  a  good 

possibility  that  enterlaiiinient  expendi- 
tures in  such  a  unio.ue  case  are  not  de- 

ductible lind'U'  pic?ent  law  bcc.iuse  they 
arc  in  the  nature  of  capit.'il  cxocndilurcs. 
Cf.  Junes  SchuU  (16  T.C.  901).  Here 
again  the  ccmmittee  has  done  nothing 
more  than  set  up  a  strawman — to  give 
the  illusion  that  a  cutback  on  existing 
law  is  being  effected.  In  reality  nothing 
has  been  accomplished — except  tliat  per- 

haps another  arena  for  conflict  has  been 
created. 

Tlie  h.ar.<;linc.ss  of  which  the  report 
speaks  is  that  the  House  provision,  as 
explained  by  the  Ways  and  Means  Com- 

mittee's report,  has  some  effect  and  will 
disallow  some  entertainment  expendi- 

tures v.hich  are  deductible  under  present 
law.  Pre:umably  that  is  the  purpo.se  of 
this  legislation.  However,  one  must 
struggle  hard  to  tell  wliJeh  of  the  above- 
described  cases  would  be  denied  deduc- 

tion under  the  Finance  Committee  re- 
port. How  much,  if  aitything,  would  be 

disallowed  to  the  corporation  which  spent 
and  deducted  almost  $1  million  in  1  year 
for  yachts,  club  dues,  sliipboard  con\en- 
tions,  hunting  and  fiihing  trips,  and 
parties?  Dees  not  a  corporation  make 
such  expenditures  to  develop  goodwill? 
We  have  alieady  seen  that  goodwill  ex- 

penditures are  clearly  deductible  under 
the  Finance  Committee  report.  How 
about  the  banker  who  deducted  a  sub- 

stantia! part  of  the  cost  of  his  daughter's 
coming-out  party  as  a  business  expense? 
Was  he  not  also  developing  customer 
gocdwiil?  Certainly  the  Government  is 
not,  under  the  Finance  Committee  report, 
free  to  disallow  expenses  regardless  of 
the  form  of  entertainment  the  taxpayer 
may  adopt  to  develop  goodwill.  Simi- 
larl.v.  in  all  the  other  cases  set  forth 
above,  the  taxpayer  would  appear  to  be 
able  to  continue  to  deduct  all  entertain- 

ment expenditures. 
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lijns  have  been  icnoicd  or  wr.tcied  down, 
'n-ic  coniinittcc  has  chcscn  to  strike  the 
withholding  provision,  T>h)ch  was  parsed 
by  the  other  body.  It  has  Tailed  to  in- 

clude in  the  bill  such  obviously  needed 
reforms  as  the  repeal  of  the  dividend 

credit  and  exclusion  ?.s  rcconimi  no'cd  by 
the  President.  In  almost  every  i -.slnnce, 
expanse  accounts  snd  foreisn  op.  ratio-.is, 
for  example,  v.hcre  the  committee  did 
approve  a  section  or  provision  recom- 

mended by  the  President  and  adopted  by 
the  House,  that  provision  h.is  been  ma- 

terially weakened. 
As  if  the  emasculation  of  many  of  the 

Prt-i'.'.i  nfs  major  rccomr.Ki-.dations  were 
not  cr.oui'h,  Uie  Kinancc  Co;r.'.r.ittee  has 
r.(;f!cd.  by  way  of  afterthought,  several 
rather  potty  addenda  to  the  bill.  Sec- 
lions  21  through  23  really  have  no  place 
in  this  bill.  Seme  of  these  additions  are 
really  pri\  ;'.te  bills  ma>a.ucrading  as  gen- 
f  ral  Icsis'ntion,  whi'c  others  are  of  such 
minor  lonscquence  that  tlicy  have  far  too 
little  stature  to  v.arrimt  their  considera- 

tion in  this  bill  when  so  many  moi-c  im- 
portant subjects  are  being  left  to  a  later, 

more  general,  tax  reform  bilL 
The  Senate  must  now  proceed  to  a 

painstaking  examination  of  each  provi- 
sion contained  in  the  bill. 

Tliank  the  Lord,  the  junior  Senator 
from  Tennessee  [Mr.  Oose]  refused  to 
give  unanimous  consent  to  have  the 
amendments  of  the  commilt<-e  agreed  to 
en  bloc.  Tlicy  \>ill  now  have  to  be  con- 

sidered individually.  The  burden  of 
proof  will  pass  from  those  of  us  who  are 

tryin:i  to  dtfend  the  President's  piosram to  those  who  are  trying  to  defeat  the 
Piv.<i'Icnt's  i)ro£ram.  Tlie  issues  at  stake 
can  then  be  shown  in  their  real  light. 

Fo.sibly  the  prc.<«  may  wake  up  as  to 
who  is  defending  the  President  and  who 
is  opposing  the  President.  I  hope  that 
the  Wall  Street  Journal  Is  not  correct  in 
its  prophecy  of  this  morning  that  the 

Democratic  leadership  will  move  "'with 
harsh  parliamentary  tactics  against  lib- 

eral efforts  to  restore  some  of  President 

Kennedy's  recommendations  to  the  Sen- ate Finance  Committee  version  of  the 

tax  bill." 

Mr.  DOUGLAS.  Mr.  President,  on 
balance,  the  bill  as  reported  by  the  Pi- 
nance  Committee  is  a  poor  one.  Al- 

though there  are  worthwhile  sections  in 
the  bill  these  are  hardly  sufficient  to  out- 

weigh those  sections  which  are,  either 
in  whole  or  in  part,  faulty. 

As  we  have  already  pointed  out,  many 
of  the  President's  major  reeomraenda- 
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REVENUE  ACT  OP  1962 
The  Senate  resumed  the  consideration 

of  the  bill  (H.R.  10650)  to  amend  the 
Internal  Revenue  Code  of  1954  to  pro- 

vide a  credit  for  investment  In  certain 
depreciable  property,  to  eliminate  cer- 

tain defects  and  Inequities,  and  for  other 
purposes. 

Mr.  HUMPHREY.  Mr.  President,  so 
that  the  Senate  may  be  Informed,  a  dis- 

cussion has  taken  place  between  the  Sen- 
ator in  charge  of  the  bill,  the  Senator 

from  Oklahoma  (Mr.  Kerr],  and  the 
chairman  of  the  committee,  the  Senator 
from  Virginia  [Mr.  Byrd],  the  Senator 
from  Termessee  [Mr.  Gorb],  the  Senator 
from  Wisconsin  (Mr.  Phoxmire],  and 
other  Senators  relating  to  the  procedure 
which  It  is  hoped  will  be  followed  tomor- 

row. That  procedure  will  be  as  follows: 
Senators  who  are  deeply  Interested  In 

the  amendments  to  the  bill  will  examine 
each  of  the  committee  amendments  and 
separate  from  them  those  which  are  con- 

troversial In  terms  of  the  need  of  extra 
debate.  The  other  committee  amend- 
Dients.  those  which  are  not  of  a  con- 

troversial nature,  will  be  offered  and  wlil 
be  agreed  to  en  bloc,  so  that  the  bill  wUl 
stand  as  new  text  or  as  a  new  bill  with 
'he  exception  of  those  amendments 
*hlch  wUl  be  excluded  from  the  under- 
Handing  as  of  tomorrow. 

Mr.  GORE.  Mr.  President,  will  the 
Senator  from  Minnesota  yield? 

Mr.  HUMPHREY.    I  yield. 
Mr  GORE.  The  bill  contains  about 

175  committee  amendments.  Most  of 
them  are  minor.  It  is  the  consensus,  as 
the  Senator  from  Minnesota  has  cor- 

rectly stated,  that  with  the  exception  of 
six  or  eight  amendments  it  will  be  possi- 

ble U>  agree  to  the  remaining  amend- 
ments en  bloc.  And  between  now  and 

the  time  when  the  Senate  meets  tomor- 
row, I  and  other  Senators  will  go  through 

this  400-page  bill  and  will  try  to  develop 
with  the  chairman  of  the  committee,  the 
Senator  from  Virginia  [Mr.  Byrd],  the 
Senator  from  Oklahoma  [Mr.  Kerr],  and 
other  Senators  an  agieemcnt  along  this 
line. 

Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  from  Miiuiesota  yield  for  a 
parliamentary  inquiry? 

Mr.  imMPHREY.  I  yield  for  that 

purpose. Mr.  PROXMIRE.  I  should  like  to  ask 
the  Presiding  Officer  whether  it  would 
be  in  order  to  accept  some  of  the  com- 

mittee amendments  and  thus  amend 
the  bill,  with  the  understanding  that  the 
bill  would  then  be  considered  as  original 
text,  subject  to  further  amendment.  Is 
that  parliamentarily  possible,  and  would 
that  be  acceptable? 
The  PRESIDING  OFFICER  (Mr. 

HicKEY  in  the  chair).  The  Chair  un- 
derstands that  the  proposal  made  by  the 

acting  majority  leader  is  Just  such  a> 
the  Senator  from  Wisconsin  has  out- 

lined, and  the  Chair  understands  that 
the  proposal  is  that  that  be  ordered  by 
unanimous  consent. 

Mr.  PROXMIRE.    I  thank  the  Chair. 
Mr.  HUMPHREY.  Mr.  President, 

that  is  the  purpose  of  the  suggestion  to 
which  the  Senator  from  Tennessee  and 
I  addressed  ourselves — namely,  that  the 
Senate  would  agiee  to  these  amendments 
en  bloc — with  the  major  controversial 
amendments  excluded.  Then  we  would 
have,  for  all  practical  purposes,  a  new 
text;  and  the  remaining  amendments 
could  be  considered  in  connection  with 
It,  as  amendments  to  that  new  text. 

The  PRESIDING  OFFICER.  That  Is 
in  accordance  with  the  understanding  of 
the  Chair. 

Mr.  HUMPHREY.  Mr.  President,  I 
thank  all  Senators  for  their  cooperation. 

Mr.  DIRKSEN.  Mr.  President,  if  the 
Senator  from  Minnesota  will  yield,  I 
should  Uke  to  suggest  that  I  hope  the 
amendments  in  the  print  will  be  listed 
and  Identified  In  such  a  way  that  will  be 
easy  for  Senators  to  understand  them, 
so  there  will  not  be  any  difficulty  or  ob- 

jection to  amendments  because  of  any 
misunderstanding,  by  Senators  as  to 
exactly  what  the  amendments  are.  So 
I  think  a  list  should  be  made. 

Mr.  GORE.  I  will  work  with  the 
chairman  of  the  committee,  the  Senator 
from  Virginia  [Mr.  Byrd],  the  Senator 
from  Oklahoma  [Mr.  Kerr],  the  Senator 
from  Mirmesota  [Mr.  Proxmire],  the 
Senator  from  Illinois  [Mr.  Douclas],  the 
Senator  from  Delaware  (Mr.  Wn-LiAMSl, 
and  other  Senators,  so  that  if  an  agree- 

ment is  reached — and  I  am  sure  one  will 
be — we  shall  prepare  a  list  by  means  of 
which  Senators  can  be  guided. 

Mr.  DIRKSEN.  And  also  a  list  of  the 
major  amendments  on  which  separate 
action  is  sought. 
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REVENUE  ACT  OP  1968 
Mr.  KERR.  Mr.  President,  I  ask  that 

the  Chair  lay  before  the  Senat*  the  un- 
finished business. 

Without  objection,  the  Senat*  resumed 
the  consideration  of  the  bill  <H.R.  10650) 
to  amend  the  Internal  Revenue  Code  of 
1954  to  provide  a  credit  for  Investment 
in  certain  depreciable  property,  to  elimi- 

nate certain  defects  and  inequities,  and 
for  other  purposes. 
The  PRESIDING  OFFICER  (Mr. 

Lausche  in  the  chair).  The  question  Is 
on  agreeing  to  the  committee  amend- 

ment on  page  8.  in  lines  2  and  3. 
Mr.  KERR.  Mr.  President,  after  con- 

sultation with  the  distinguished  Senator 
from  Tennessee  [Mr.  Gore),  the  Sena- 

tor from  Illinois  I  Mr.  Douglas),  the  Sen- 
ator from  Delaware  (Mr.  Williams),  and 

the  Senator  from  Virginia  (Mr.  Byrd), 
I  should  like  to  propound  a  unanimous- 
consent  request;  namely,  that  the  follow- 

ing amendments — which  I  shall  desig- 
nate specifically  in  a  moment  -are  not 

agreed  to  by  this  unanimous-consent  re- 
quest  

Mr.  DOUGLAS.  Mr.  President,  will 
the  Senator  from  Oklahoma  yield  for  a 
moment? 

Mr  KERR.     I  yield. 

Mr.  DOUGLAS.  The  Senator  from 
Oklahoma  means  the  following  commit- 

tee amendmcnt.s;  does  he  not? 
Mr.  KERR.  That  is  correct. 
Mr.  President,  I  was  saying  that  I  wish 

to  propound  the  following  unanimous- 
consent  request:  That  the  following 
committee  amendments  are  to  be  con- 

sidered in  succession,  following  consider- 
ation of  the  amendment  to  section  2, 

which  is  to  be  offered  by  the  senior  Sen- 
ator from  Virginia  (Mr.  Bvrd)  ;  that  all 

other  committee  amendments  are  agreed 
to  en  bloc  and  are  to  be  considered  as 
part  of  the  original  text  of  the  bill,  and 
subject  to  further  amendment;  and  that 
:.fter  consideration  by  the  Senate  of 
the  11  amendments  \\hich  I  shall  now 
specifically  identify— being  committee 
amendments — and  after  they  are  acted 
on  by  the  Senate,  the  entire  bill  then 
shall  be  considered  as  part  of  the  orig- 

inal text,  and  subject  to  further  amend- ment. 

The  specific  a^iendmcnts  to  be  ex- 
cepted from  this  asrecment,  as  hereto- 

fore stated,  arc  as  follows: 
First.  The  committee  amendment  on 

page  41,  in  line  18.  through  page  42,  in 
line  4,  and  page  42,  in  line  7,  being  the 
expense  account  amendment. 

Second.  The  committee  amendment 
eliminating  entirely  section  482  of  the 
bill.  This  section  would  have  strength- 

ened the  allocation  formula  in  section 
482  of  the  code;  and  the  committee 
amendment  Is  on  page  52,  line  1,  through 
page  57,  in  line  22. 

Third.  The  gross-up  committee 
amendment,  on  page  121,  In  line  3, 
through  page  127,  in  line  1. 

Fourth.  The  withholding  committee 
amendment,  on  page  307,  line  9,  through 
page  369.  line  19. 

Fifth.  The  clearing  land  committee 
amendment,  on  page  381,  line  16,  through 
page  384,  line  24. 

Sixth.  The  charitable  contiibutions 
amendment,  on  page  385,  line  1,  thiough 
page  386.  line  6. 

Seventh.  TTie  determination  of  the 
number  of  stockholders  committee 
amendment,  on  page  386,  line  7,  through 
page  388,  line  10. 

Eighth.  The  committee  amendment 
on  the  Twin  Cities  Street  Railway,  on 
page  388,  line  11.  through  page  389,  line 
14. 

Ninth.  The  committee  amendment  on 
the  pension  plan  for  the  Hod  Carriers 
Union,  on  page  389.  line  15.  through  page 
390,  line  8. 

Tenth.  The  committee  amendment  on 
the  surviving  partner  in  a  two-man 
partnership,  on  page  390,  line  9,  through 
page  391,  line  21. 

Eleventh.  The  committee  amendment 
on  pace  305.  in  lines  23  and  24. 

Mr.   GORE.     Mr.   President,  will   the 
Senator  from  Oklahoma  yield? 

Mr  KERR.    I  yield. 
Mr.  GORE.  The  last  six  amendments 

are  not  major  ones,  except  the  very  last 
one.  which  is  the   

Mr.  KERR.  I  think  the  Senator  from 
Tennessee  means  the  last  seveiv 

Mr.  GORE.  Yes.  except  the  last  one. 
which  has  been  temporarily  requested 
by  the  senior  Senator  from  Ohio.  They 
are  proposed  additions  to  the  bill  or 
so-called  riders  to  the  biU   

Mr.  KERR.  They  are  not  completely 
related  to  the  other  parts  of  the  bilL 

Mr.  GORE.  That  is  correct.  So  this 
proposed  agreement  will  reduce  the  num- 

ber of  controversial  corrmiittee  amend- 
ments to  five  major  subject  matters; 

and,  in  addition,  the  agreement  will 
make  it  in  order,  before  action  on  any  of 
these  exceptions  to  the  en  bloc  agree- 

ment, for  the  chairman  of  the  committee 
to  offer  an  amendment  to  section  2. 

Mr.  SMATHERS.  Mr.  President,  wUl 
the  Senator  from  Oklahoma  yield  for  a 

question? Mr.  KERR.     I  yield. 
Mr.  SMATHERS.  The  amendment 

the  able  chairman  of  the  committee  ex- 
pects to  offer  deals  with  the  investment 

credit  provision,  docs  it  not? 
Mr.  KERR.  That  is  conect;  and  it  is 

one  of  the  amendments  which,  under 
the  proposed  unanimous-consent  agree- 

ment, will  become  part  of  the  original 
te.xt  of  the  bill,  and  subject  to  further 
amendment. 

Mr.  JAVirS.  Mr.  President,  will  the 
Senator  fi  oni  Oklahoma  yield  for  a  ques- 
tion? 

Mr.  KERR.     I  yield. 
Mr.  JAVITS.  What  will  be  the  situa- 

tion of  Senators  who  wish  to  amend  sec- 
tion 12,  1  elating  to  controlled  foreign 

corporations? 
Mr.  KERR.  As  I  understand,  any 

Senator  who  wishes  to  have  any  part  of 
the  bill  amended  will  be  in  a  position 
identically  the  same  as  that  he  would 
be  in  either  if  this  unanimous-consent 
request  is  agreed  to  or  if  it  is 
not  agreed  to.  Ordinarily  a  unanimous- 
consent  agreement  is  made  in  regard  to 
all  committee  amendments— in  other 
words,  that  they  be  agreed  to  en  bloc 
and  considered  part  of  the  original  text 
to  the  bill,  and  subject  to  further  amend- 

ment. But  such  a  unanimous-consent 
request,  when  made  yesterday,  was  ob- 

jected to. The  unanimous-consent  agreement 
now  being  requested  is  proposed  after 
consultation  with  Senators  who  lodged 
the  objection  yesterday. 

The  result  of  this  unanimous-consent 
agreement,  if  entered  into,  will  be  that 
all  of  the  committee  amendments,  ex- 

cept the  11  committee  amendments 
specifically  excepted,  will  be  agreed  to 
en  ble)c,  and  of  course,  will  be  subject  to 
amendment  by  any  Member,  but  not 
until  the  committee  amendments  which 
have  not  been  agreed  to  and  have  not. 
by  means  of  this  agreement,  been  made 
part  of  the  original  text,  and  subject  to 
amendment,  have  been  acted  upon, 
whereupon,  after  the  action  on  all  the 
committee  amendments  is  completed, 
the  ones  agreed  to  will  be  part  of  the 
original  text;  and  then  the  entire  bill, 
as  it  then  will  stand,  will  be  subject  to 
amendment,  the  same  as  though  the  re- 

quest made  yesterday  had  been  agreed 

to. •  Mr.  JAVITS.  In  dealing  with  those  11 
amendments,  would  it  be  more  efficient 
to  complete  our  action  on  them  before 
other  amendments  are  offered? 

Mr.  KERR.     That  would  be  in  order. 

Mr.  JAVITS.  Perhaps  I  misunder- stood the  Senator. 
Mr.  KERR.  Then  let  me  address  a 

parliamentary    Inquiry    to    the    Chair: 
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■iVlicn  a  committee' amendment  Is  not 
inacJe  a  part  of  the  original  text,  is  not 
tjiat  amendment  open  to  amendment 
n  hen  the  Senate  is  considering  it? 

Tlie  PRESIDING  OFFICER.  Thean- 
j.ver  is  in  the  afErmative. 

'  Mr.  JAVrrs.  Mr.  President,  a  parlia- 
incnt?ry  inquiry:  When  amendments 
f  j-e  ofTcred  to  amendments  which  have 
not  been  made  part  of  the  original  text, 

■  j.;e  not  such  amendments  therefore  lim- 
ited to  amendraeats  in  the  second  de- 

g,ee — which  means  only  one  amend- 
j-.ient  or  no  substitute? 

Tlie  PRESIDING  OFFICER.  As  a 

peneral  ru'e,  amendments  in  the  second 
dearee  si  c  always  in  order. 

Mr.  JAVITS.  And  therefore,  in  the 

case  of  amendments  which  are  not  in- 
corporated in  the  bill  as  part  of  the 

original  text,  there  would  be  the  possi- 
bility of  only  one  amendment,  which 

would  itself  be  a  second-degree  amend- 

ment? The     PRESIDING     OFFICER.     One 
amendment  to  the  amendment. 

Mr.  JAVITS.    Yes. 
Let  me  ask  the  Senator  from  Okla- 

homa whether  among  the  11  commit- 
tee amendments  enumerated  is  included 

the  entire  committee  amendment  with 
regard  to  controlled  foreign  corpora- 

tions—section 12? 
Mr.  KERR.    No.  it  is  not. 
Mr  JAVITS.    So  that  would  be  in  the 

original  text  of  the  bill,  as  covered  by 
the  unanimous-consent  request? 

Mr.  KERR.     Yes. 
Mr.     JAVITS.    Does     the     proposed 

agreement  also  include  the  savings  and 
loan  provision? 

Mr.  KERR.    Yes. 

Mr.  JAVITS.    So  that  one,  too,  under 
this  agreement,  would  be  made  part  of 
the  original  text? 

Mr.  KERR.     Yes. 
Mr.  DOUGLAa     Mr.  President,  will 

the  Senator  from  Oklahoma  yield  for  a 
clarification  and  explanation  of  a  point? 

The     PRESIDING     OFFICER      (Mr. 
Young  of  Ohio  in  the  chair).    Does  the 
Senator  from  Oklahoma  yield  to  the  Sen- 

ator from  Illinois? 
Mr.  KERR.   I  yield. 
Mr.  DOUGLAS.    In  the  original  dis- 

cussions with  the  Senator  from  Okla- 
homa, it  was  proposed  by  the  Senator 

from  Tennessee  [Mr.  Gore]  and  myself 
that  the  lobbying  provision  would  also 
have  to  be  proposed   as  a  committee 
amendment.    It  will  be  noticed,  upon  a 
close  reading  of  the  Record,  that  this  one 
Is  not  now  Included  in  the  exceptions. 

Mr.  KERR.   Yes. 

Mr.  DOUGLAS.  And  this  has  been 
done  with  the  full  agreement  of  the  Sen- 

ator from  Tennessee  [Mr.  Gore]  and 
myself. 

I  think  perhaps  it  Is  appropriate,  how- 
ever, that  the  Record  should  show  why 

we  agreed  to  this.  It  will  be  remembered 
that  the  original  House  bill  made  no  al- 

teration in  the  law  concerning  deduc- 
tions for  lobbying.  The  House  Ways  and 

Means  Committee,  at  the  last  moment, 
without  anyone  really  knowing  what  had 
happened,  added  a  provision  which  per- 

mitted deductions  for  direct  lobbying  by 
business  Interests  which  had  a  business 
concern  In  legislation.  This  legitimatized 
tax  deductions  for  direct  lobbying  on  the 

part  of  oIBcers,  employees,  and  other  rep- 
resentatives, and  mass  representation 

before  not  only  Congress,  but  State  leg- 
islatures, local  councils,  county  bodies, 

and  the  like. 
The  Senate  Finance  Committee  en- 

dorsed this  provision  and  went  it  one 
better.  It  also  permitted  deductions  for 
expenses  connected  with  all  communi- 

cation!; on  legislation  between  officers  of 
the  companies,  stockholders,  members, 
and  employees,  so  that  a  company  could 
circularize  Its  stockholders,  employees, 
and  associates  against  a  measure  and 
get  them  to  lobby  and  charge  this  as  a 
business  lobbying  deduction.  In  other 
words,  it  would  have  permitted  as  a 
deduction  from  taxable  income  expenses 
in  connection  with  efforts  made  by  build- 

ing and  loan  associations  and  certain 
mutual  savings  banks  to  strike  out  the 
withholding  plan,  and  would  legitimatize 
and  have  the  Treasury  pay  52  percent 
of  the  expenses  of  DuPont  Co.  in 
connection  with  efforts  In  favor  of  the 
DuPont  tax  bill  which  Congress  passed 
so  overwhelmingly  in  the  early  part  of 
the  year. 

Likewise,  It  would  permit  the  deduc- 
tion of  expenses  by  A.T.  it  T.  in  getting 

the  satellite  communications  bill  through 
Congress  so  that  Uncle  Sam  would  pick 
up  52  percent  of  those  costs. 

In  the  opinion  of  some  of  us,  this  Is  a 
gross  abuse,  and  we  object  not  only  to 
the  Senate  amendment,  but  to  the  House 

provision. Therefore,  for  technical  reasons.  In 
order  to  have  one  vote  taken  instead  of 
two,  we  have  agreed  to  the  committee 
amendment  on  this  point  with  the  un- 

derstanding that  at  an  appropriate  time 
I  shall  offer  an  amendment  to  strike 
both  the  House  and  the  Senate  provi- sions. 

I  will  say  in  advance  we  will  not  pro- 
long the  discussion  on  this  point.  I 

think  it  could  well  be  concluded,  in  view 
of  the  adequate  discussion  which  we  had 
yesterday  in  VA  or  2  hours.  On  behalf 
of  the  Senator  from  Tennessee,  the 
Senator  from  Wisconsin,  and  myself,  I 
am  ready  to  agree  to  a  limitation  of  2 
hours  on  this  amendment  when  such  a 
request  is  made,  and  I  hope  no  motion 
to  table  will  be  entered  against  it. 

Mr.  MANSFIELD.  Mr.  President.  wUl 
the  Senator  yield? 

Mr.  DOUGLAS.  I  yield. 
Mr.  MANSFIELD.  I  think  the  Sena- 

tor is  more  than  fair.  If  it  is  agreeable. 
I  would  like  to  give  favorable  considera- 

tion to  a  limitation  of  2  hours  on  that 
particular  amendment. 

Mr.  DOUGLAS.  It  is  understood,  I 
hope,  that  this  exclusion  of  the  lobbying 
provision  from  the  agreement  which  is 
now  being  made  does  not  mean  in  any 
degree  that  those  who  are  opposed  to 
both  lobbying  amendments  have  folded 
their  tents  and  withdrawn  from  the 
battle.  Quite  the  contrary,  is  true;  we 
are  going  to  take  the  field  and  do  our 
best.  In  the  meantime,  I  strongly  urge 
Members  of  the  Senate,  of  the  press,  and 
citizens  to  read  the  debate  of  yesterday 
on  lobbying,  because  I  think  these  pro- 

visions are  indefensible 
At  present  the  law  Is  neutral  so  far  as 

lobbying  is  concerned.  The  law  does  not 
permit  deductions  either  by  special  busi- 

ness Interests  or  advocates  of  the  gen- 
eral Interest.  But  this  amendment 

would  permit  the  special  Interests  to  take 
their  deductions,  but  would  not  permit 
the  individual  citizen  to  get  the  deduc- 

tion. It  would  be  difficult  for  him  to  do 

that,  anyway;  but  this  is  a  one-sided 
furnishing  of  additional  weapons  to 
those  wJio  already  have  nearly  all  the 
resources. 

I  do  not  think  the  conscience  of  the 
country  can  long  stand  these  two  amend- 
ments. 

I  make  this  explanation  so  that  we  can 
know  exactly  where  the  lines  of  battle 
are  drawn  and  what  the  issues  are. 

I  thank  the  Senator  from  Oklahoma 

for  giving  me  pennlsslon  to  make  this 
statement. 

The  PRESIDING  OFFICER.  Is  there 

objection  to  the  unanimous-consent  re- 
quest? The  Chair  hears  none,  and  it  is 

so  brdered. 

The  amendments  agreed  to  en  bloc  are 
as  follows: 

17^40 
In  section  3,  on  page  39.  Une  IB,  after 

/the  word  "Uxpayer",  to  strike  out  "or";  la 
•line  23,  after  the  word  "organization",  to  In- 

sert a  comma  and  "or";  after  line  23,  to  In- sert: 

"(C)  in  direct  connection  with  communi- 
cation of  Information  between  the  taxpayer 

and  an  employee  or  stockholder  with  respect 
to  legislation  or  proposed  legislation  of  direct 
Interest  to  the  taxpayer," 
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Mr.  KEFAUVER.  Madam  President, 

the  provision  In  the  tax  bill  which  pro- 
vides for  deduction  of  lobbying  expenses 

has  been  called  a,  sleeper.  This  is  cer- 
tainly true  because  it  was  not  proposed 

by  the  President  and  it  was  w  dtlen  into 
the  bill  by  the  House  Ways  and  Means 
Committee  even  though  hearings  had 
not  been  held  on  the  subject.  The 
Treasury  E)epartment  opposes  It. 

But  It  Is  more  than  Just  a  sleeper.  It 
la  a  sleeping  giant.  It  will  put  lobbying 
at  State,  local,  and  Federal  levels  on  a 
completely  new  basis  and  inushioom  the 
efforts  of  special  interest  groups  to  ob- 

tain favorable  legislation. 
If  this  becomes  law.  it  will  do  away 

with  a  principle  which  has  been  In  our 
tax  laws  since  1919.  I  do  not  believe  the 

public  should  pay  the  cost  of  anyone's attempting  to  Influence  legislation.  I 
therefore  hope  the  Senate  will  act  favor- 

ably on  the  amendment  of  my  colleague 
from  Tennessee  Senator  Gore,  and  the 
Senator  from  Illinois,  Senator  Douglas, 
which  seeks  to  strike  this  provision  from 
the  bUl. 

Like  many  other  pieces  of  recent  leg- 
islation favoring  special  interest  groups, 

this  has  not  received  the  public  atten- 
tion which  it  deserves.  To  me,  it  Is  a 

shocking  and  outrageous  proposal  that 
the  public  should  pay,  by  reduced  tar 
revenues,  for  lobbying  activities  for  leg- 

islation to  favor  special  groups.  But, 
strangely  enough,  this  drastic  change  In 
present  law  has  received  little  attention 
In  the  press  and  I  do  not  believe  very 
many  of  the  American  people  arc  aware 
of  It.  Section  3  of  the  bill  would  allow 
a  deduction  for  expenses,  including 
traveling  expenses,  incurred  in  carrying 

on  any  trade  or  buslnesss  "in  direct  con- 

nection with  appearances  before,  sub- 
mission of  statements  to,  or  sending 

communications  to,  the  committees  or 
Individual  Members  of  Congress  or  any 
legislative  body  of  a  State,  a  possession 
of  the  United  States,  or  a  pohtical  sub- 

division of  any  of  the  foregoing  with 
respect  to  legislation  or  proposed  legisla- 

tion of  direct  interest  to  the  taxpayer." 
Thisjneans  that  a  corporation  or  any 

other  business  could  take  a  tax  deduc- 
tion for  the  expenses  of  coming  to  Wash- 

ington, hiring  lobbyists  or  attorneys  to 
prepare  statements,  or  draft  amend- 

ments, and  even  the  cost  of  circularizing 
individual  Senators  or  Representatives. 

It  would  have  the  same  effect  for  lob- 
bying activities  before  State  legislatures 

and  city  councils. 
Madam  President.  I  hesitate  to  call 

this  a  giveaway  because  that  seems  to 
have  the  result  of  helping  legislation 
rather  than  hurting  it  lately.  But  thU 
bill  unquestionably  will  result  in  a  re- 

duction of  tax  revenues  to  the  Federal 
Government.  I  do  not  think  anyone 
can  estimate  how  much  this  might  be 
because  there  is  no  way  of  telling.  By 
making  lobbying  less  expensive,  it  will 
undoubtedly  encourage  lobbying.  In 
fact.  I  will  show  in  a  moment  that  that 

U  Its  apparent  purpose.  We  can  un- 
doubtedly then  expect  increased  lobby- 

ing activities  and  expect  that  money  will 

be  spent  for  lobbying  which  would  other- 
wise have  been  spent  in  other  ways. 

When  one  considers  that  this  will  oper- 
ate to  encourage  lobbying  before  every 

city  council  and  every  State  legislature, 
as  well  as  the  Congress.  It  is  Impossible 
to  guess  what  the  total  effects  of  this 
bill  will  be.  But  to  the  extent  that  tax 
deductions  are  taken  for  these  lobbying 

activities,  those  taxpayers'  liabilities  are 
reduced  and  other  taxpayers  have  a  cor- 

respondingly greater  burden.  Thus,  to 
the  extent  these  dcductiorw  are  taken, 
the  cost  Is  transferred  to  the  general 

public. This  is  not  only  unwise.  In  that  It  will 
mushroom  lobbying  activities  for  special 
interests,  but  I  think  it  is  unfair,  and 
this  Is  the  reason  why  such  concessions 
have  never  been  made  In  previous  laws. 

I  do  not  mean  to  say  that  lobbying  Is 
not  a  legitimate  and  often  worthwhile 
activity.  It  assists  Congress  In  having 
the  aid  and  viewpoint  of  groups  who  are 

affected  by  legislation,  but  I  cannot  be- 
lieve that  there  is  such  a  shortage  of 

lobbying  activity  that  we  need  to  en- 
courage It  by  tax  advantages.  It  is  al- 

ready unfortunate  that  there  is  no  lobby 
for  consumers  and  the  public  at  large  to 
represent  their  interests  In  legislation, 

but  it  will  only  compound  the  one-sided 
picture  we  ofl*n  get  if  we  allow  tax  In- 

centives to  encourage  more  and  better 
lobbying. 

Let  us  consider  what  the  effects  of 
this  legislation  might  be.  As  Senator 
Gore  and  Senator  Douglas  pointed  out 
In  their  very  fine  minority  views  in  the 
committee  report,  a  State  legislature 
might  be  considering  a  measure  designed 

to  decrease  stream  pollution.  A  manu- 
facturing company  which  was  perhaps 

dumping  waste  in  the  stream  and  would 
be  affected  by  such  a  law  could  deduct 
the  costs  of  sending  its  lawyers  and  offi- 

cials to  the  State  capitol,  tlieir  room  and 
lodging  while  staying  there  and  legal 
fees  for  the  preparation  of  testimony 
before  committees,  proposed  amend- 

ments and  promotional  literature  circu- 
lated to  legislators.  On  the  contrary, 

homeowners  or  members  of  the  general 
public  Interested  in  pure  water  for 
drinking  or  recreational  uses  would  have 
to  finance  their  support  of  such  a  law 
entirely  from  their  o^^u  pockets  with  no 
tax  deduction. 

Another  example  cited  in  the  minority 
views  would  be  that  a  businessman  could 
deduct  expenses  of  lobbying  to  chaiige  a 
zoning  ordinance  which  affected  his 

property,  but  the  owners  of  residences 
who  would  also  be  affected  would  not 
benefit  from  reduced  taxes  for  the  cost 
of  their  preparing  exhibits  and  briefs  to 

oppose  a  change. 

Let  us  consider  some  examples  closer  ' to  home.  A.T.  &  T.  could  have  deducted 
from  its  taxable  income  the  costs  of  its 
attorneys  and  public  relations  men  in 

working  for  the  communications  satel- 
lite bill.  Businessmen  who  were  con- 

cerned with  sugar  quotas  could  have  de- 
ducted the  costs  of  lobbying  on  the 

Sugar  Act.  An  American  company 
which  wanted  high  protective  tariffs  to 
avoid  competition  from  Imports  could 
deduct  the  cost  of  lobbying  against  the 
trade  bill.  These  examples  could  be 
multiplied  many  times.  And  if  this  blU 

Is  enacted,  we  can  expect  that  the  In- 
tensive lobbying  efforts  to  which  we  are 

often  subjected  will  be  multiplied 
greatly. 
When  one  considers  the  sort  of  legis- 

lation on  the  books  In  the  various  States, 

many  other  examples  occur.  For  In- 
stance, the  liquor  industry  cou'd  deduct 

the  cost  of  lobbying  for  libcr.ilizcd  liquor 
laws.  In  a  State  which  has  local  op- 

tion for  gambling,  operators  of  gambling 

establishments  and  manufaclurei-s  of 
gambling  devices  could  pass  on  to  the 
Federal  Treasury  a  part  of  the  costs  of 

trying  to  get  legalized  gambling  through- 
out the  State.  Individuals  who  op- 

posed liberalized  liquor  or  gambling  laws 
could  not  deduct  the  costs  of  opposing 
such  legislation. 

Another  provision  of  this  section  au- 
thorizes the  deduction  of  that  portion  of 

the  dues  paid  to  an  organization  which 
is  attributable  to  lobbying  expenses.  In 
other  words,  trade  associations  which 
conduct  lobbying  for  special  groups 
would  now  be  able  to  solicit  more  and 

bigger  dues  on  the  Inducement  of  the 
tax  deduction.  But  contributions  to  the 

League  of  Women  Voters  by  civic- 
minded  citizens  are  still  not  deductible 
to  any  extent  because  it  attempts  to 
Influence  legislation.  Thus,  associations 
who  represented  special  interests  in  leg- 

islative matters  would  be  given  an  ad- 
vantage over  associations  which  concern 

themselves  with  matters  of  general  pub- 
lic interest  of  a  nonbusiness  nature. 

In  the  hearings  before  the  Finance 
Committee.  Mr.  Stanley  H.  Ruttenberg, 
of  the  AFL-CIO.  made  a  very  persuasive 
argument  against  this  provision.  1 
would  like  to  quote  from  his  testimony 

on  page  610  of  the  hearings: 
I  might  Just  say  on  lobby  expenses  we 

strongly  urge  that  this  provision  be  removed 
from   the  bill.    It  U  •  provision  which.  In 
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effect,  would  permit  corporations  of  America 
to  double  their  amount  of  expenditure  on 
lobbying,  and  thereby  Increase  substantially 
their  lobbying  actlvltlea. 
We  think  that  there  Is  no  reason  to  give 

them  tax  exemption  for  lobbying  expenses 
any  more  than  there  Is  reason  to  give  the 
individual  worker  who  pays  dues  to  his 
organization  the  right  to  deduct  expenses 
for  lobbying  activities. 

The  corporation  ought  to  be  on  the  same 
basis  as  the  Individual.  The  tax-free  Insti- 

tutions, the  nonprofltable  Institutions  like 
the  V3.  Chamber  of  Commerce,  National 
Association  of  Manufacturers,  American 
Farm  Bureau  Federation,  AFL-CIO,  other 
organizations  have  tax-exempt  status  and, 
therefore,  their  expenditures  can  be  made 
on  various  activities. 

Only  a  minor  proportion  of  the  AFL-CIO's 
expenditures  are  made  on  lobbying  but  that 
fits  within  the  concept  of  a  tax-free  organi- 
zation. 

But  as  far  as  an  Individual  union  mem- 
ber Is  concerned,  any  portion  of  his  dues 

which  are  attributed  to  lobbying  Is  not  a 
deductible  Item  on  his  Income  tax  return 
Just  as  expenditures  by  corporations  should 
not  be  as  they  are  not  now  an  Item  for  de- 

ductible allowances.  Onder  this  bill  such 
lobbying  expenditures  now  not  deductible  by 
corporations  would  be  permitted  to  be  de- 

ductible and  we  think  this  provision  ought 
to  be  removed. 

Unions  represent  and  protect  the 

workingman's  interests  in  labor  legisla- 
tion and  general  legislation.  The  bene- 

fits they  secure  to  him  are  as  meaning- 
ful as  those  which  business  lobbyists 

secure  for  their  Interests.  In  fact,  their 
Interests  may  be  directly  opposed  in 
some  legislation.  Why  should  not  the 
worklngman  be  allowed  the  same  tax 
consideration  for  petitioning  his  repre- 
sentatives? 
Madam  President,  under  the  general 

corporate  tax  rate  of  52  percent,  thla 
deduction  will  cut  in  half  the  effective 
cost  of  lobbying.  As  Mr.  Ruttenberg 
pointed  out,  this  will  enable  them  to 
double  expenditures  for  lobbying  with 
no  effect  on  their  profits. 

Anyone  who  thinks  this  is  not  In- 
tended to  accomplish  just  this  result 

,  should  study  the  testimony  in  support 
of  it  before  the  Finance  Committee.  At 

page  1960  of  part  5,  appears  the  testi- 
mony of  Mr.  George  D.  Webster,  an  at- 

torney in  the  District  of  Columbia  who 
appeared  on  behalf  of  the  District  Bar 
Association.  He  strongly  urged  enact- 

ment of  this  provision  and  the  language 
of  his  testimony  at  the  bottom  of  page 
1961  is  almost  exactly  the  same  as  the 
language  of  the  Finance  Committee  re- 

port on  this  provision  at  page  22  of  the 
report.  He  said  that  it  appeared 
anomalous  to  the  association  that  legal 
fees  for  appearances  of  lawyers  before 
legislative  bodies  or  contacts  with  indi- 

vidual legislators  are  not  deductible, 
while  such  appearances  and  contacts 
with  tribunals  or  administrative  officials 
are  deductible.  The  committee  report 
adopts  the  same  language,  leaving  out 
only  the  words  "to  the  association."  Mr. 
Webster  went  on  to  say  that  his  asso- 

ciation believed  that  presentations  to  the 
legislative  branch  .should  not  be  dis- 

criminated against. 

I  am  a  member  of  the  legal  profession 
myself,  but  I  do  not  believe  we  should 
raid  the  PubUc  Treasury  in  order  to  in- 

crease the  use  of  Washington  lawyers  for 

lobbying  purposes.  Mr.  Webster  also 
justified  this  provision  as  eliminating 

discrimination  between  lawyers'  fees  In 
presentations  to  the  legislatures  and 

lawyers'  fees  in  appearances  before 
courts  and  agencies.  The  two  things  are 
very  different.  In  every  court  and  In 
every  agency,  there  is  an  adversary  pro- 

ceeding with  someone  representing  both 
points  of  view.  This  is  not  true  of  lobby- 

ing for  special  interests.  More  often 
only  one  side  of  the  picture  is  heard  and 
the  general  public  or  the  consumer,  or 
whoever  may  be  affected  by  the  legisla- 

tion on  the  other  side,  is  not  heard  at  all. 
It  is  for  this  reason  that  the  costs  should 
not  be  passed  on  to  the  public  by  tax 
reductions. 
Madam  President,  in  my  opinion,  this 

is  one  of  the  worst  legislative  proposals 
we  have  considered  in  a  long  time.  It 
would  increase  the  imbalance  in  what  is 
already  a  deficit  tax  bill.  But  worse 
than  that.  It  is  discriminatory  and  it 
would  multiply  lobbying  and  the  effects 
of  lobbying  by  special  interests.  I 
strongly  urge  my  colleagues  In  the  Sen- 

ate to  join  me  In  voting  to  remove  It 
from  the  bill  and  keep  present  law. 



2087 

1962 CONGRESSIONAL  RECORD  —  SENATE 
1&447 

REVENUE  ACT  OP  1962 

The  Senate  resumed  the  consideration 
of  the  biU  (H.R.  10650)  to  amend  the 
Internal  Revenue  Code  of  1954  to  pro- 

vide a  credit  for  Investment  in  certain 
depreciable  property,  to  eliminate  cer- 

tain defects  and  inequities,  and  for  other 
purposes. 

Mr.  MANSFIELD.  Mr.  President.  I 
am  about  to  propound  a  unanimous- 
consent  request. 

I  ask  unanimous  consent  that  on  the 
pending  Dirksen  amendments  time  be 
limited  to  1  hour,  one-half  hour  to  be 
under  the  charge  of  the  Senator  from 
Illinois,  the  minority  leader,  and  one- 
half  hour  to  be  under  the  charge  of  the 
Senator  from  Oklahoma  (Mr.  Kerr]. 

Mr.  FULBRIGHT.  Mr.  President,  re- 
serving the  right  to  object,  when  would 

the  vote  come  under  this  request? 
Mr.  MANSFIELD.     In  1  hour  or  less. 
Mr.  FULBRIGHT.     Beginning  when? 
Mr.  MANSFIELD.     Right  now. 
Mr.  GORE.  Mr.  President,  reserving 

the  right  to  object,  this  limitation  In  no 
sense  applies  to  H  R.  10.  does  it? 

Mr.  MANSFIELD.  No;  only  to  the 
Ijending  amendments. 
The  PRESIDING  OFFICER.  Is 

there  objection? 
Mr.  MILLER.  Mr.  President,  reserv- 

ing the  right  to  object,  may  I  be  advised 
what  the  proposed  unanimous-consent 
agreement  is? 

Mr.  MANSFIELD.  One  hour  on  the 
amendments,  a  half  hour  to  a  side.  It 
has  been  cleared  with  the  Senators  di- 

rectly interested.  I  thought  there  was 
no  objection  to  It. 

The  PRESIDING  OFFICER.  Is  there 
objection? 

Mr.  MILLER.    Mr.  President   
Mr.  MANSFIELD.  Mr.  President.  I 

ask  unanimous  consent  that  the  time 
allotted  be  20  minutes.  10  minutes  on  a 
side. 

Mr.  MILLER.  For  each  amendment 
pending? 

Mr.  MANSFIELD.  No;  on  the  pending 
amendments. 

The  PRESIDING  OFFICER.  Is  there 
objection?  The  Chair  hears  none,  and 
It  is  so  ordered. 

Mr.  MANSFIELD.  Mr.  President,  la 
lime  running? 

The  PRESIDING  OFFICER.  Time  Is 
running. 

Mr.  DIRKSEN.  Mr.  President,  I  yield 
3  minutes  to  the  distinguished  Senator 
from  Kansas  [Mr.  Carlson). 
The  PRESIDING  OFFICER.  The 

Senator  from  Kansas  is  recognized  for 
3  minutes. 

Mr.  CARLSON.  Mr.  President.  I  had 
made  arrangements  to  discuss  with  the 
Senator  from  Oklahoma  an  understand- 

ing I  have  with  regard  to  some  language 
in  the  report.  I  would  not  like  to  use 
this  time,  which  Is  running  against  the 
time  of  the  Senator  from  Illinois,  until 
the  Senator  from  Oklahoma  is  on  the 
floor.  He  stepped  out  of  the  Chamber 
only  for  a  few  moments. 

I  shall  be  glad  to  proceed  with  my  dis- 
cussion of  section  3  of  H.R.  10650.  First, 

with  a  brief  reference  to  some  of  the  leg- 
islative history  surrounding  the  adop- 

tion of  this  section  in  the  House  of 
Representatives.  Except  for  a  minor 
change  in  the  Senate  Finance  Commit- 

tee, this  section  is  the  same  as  enacted 
by  the  House  of  Representatives. 

I  have  been  advised  when  section  3 
was  discussed  by  Chairman  Wilbur  D. 
Mills  of  the  House  before  the  House 
Rules  Committee  on  March  20.  1962,  he 
was  careful  to  exclude  from  the  adver- 

tising ban  the  so-called  institutional  ad- 
vertising. Regarding  advertising  for  or 

against  legislation,  Chairman  Mills  was 
careful  to  point  out  that  that  was  In- 

cluded In  the  ban,  but  further  on  in  his 
testimony  before  the  House  Rules  Com- 

mittee, he  sUted  that: 
A  company  may  want  to  get  Its  name  be- 

fore the  people  and  buy  space  In  national 
magazines  and  tell  ua  all  we  ought  to  be 
agalnft  sin  and  be  for  motherhood.  That 
kind  of  thing  can  be  deducted,  but  to  put  an 
ad  In  the  paper  that  the  people  ought  to 
write  their  Congressmen  to  be  against  H  R. 
6000  would  not  be  allowed  under  existing 
prevailing  regulation*. 

I  subscribe  to  this  limited  application 
of  section  3  in  this  measure,  but  feel  we 
should  be  very  careful  not  to  eliminate 
advertising  having  to  do  with  good  will 
end.  In  a  broader  sense,  real  public  serv- 

ices. In  light  of  this  background,  I 
should  like  to  ask  my  distinguished  col- 

league, the  ranking  majority  member  of 
the  Senate  Finance  Committee,  the  fol- 

lowing questions: 
First,  would  a  company  be  denied  the 

right  of  tax  deduction  for  costs  incurred 
in  carrying  advertising  that  promotes 
the  sale  of  savings  bonds? 

Mr.  KERR.     The  answer  is  "No." 
Mr.  CARLSON.  Second,  would  a  com- 

pany be  denied  the  right  to  charge  off 
the  costs  of  ads  having  to  do  with  blood 
bank  donations,  the  prevention  of  forest 
fires,  or  Community  Chest  contribu- 
tions? 
Mr  KERR.     No. 

Mr.  CARLSON.  Third,  would  an  in- 
surance company  be  denied  the  right  to 

a  tax  deduction  for  promoting  highway 
safety,  as  a  part  of  their  advertising 
campaign? 

Mr.  KERR.  The  answer  would  be 
"No."  if  unrelated  to  pending  or  proposed 
legislation. 
Mr.  CARLSON.  Fourth,  would  a 

roadbuilding  machinery  company  be  de- 
nied deductions  on  a  general  plea  for 

improved  highways? 

Mr.  KERR.  The  answer  is  "No."  If unrelated  to  pending  or  proposed  leg- 
islation. - . 

Mr.  CARLSON.  Fifth.  I  have  In  my 
hand  an  advertisement  of  a  bank  in  Vir- 

ginia comparing  our  system  with  that 
of  the  Communist.  Will  the  cost  of  this 
ad  be  excluded  under  section  3? 

Mr.  KERR.  The  answer  to  that  ques- 
tion is  "No."  if  it  Is  unrelated  to  pending 

or  proposed  legislation. 
Mr.  CARLSON.  I  agree  with  my  dis- 

tinguished colleague  that  the  answer  to 

all  of  these  questions  Is  generally  "No," and  in  light  of  this.  I  have  or»e  more 
question:  Is  It  not  the  Intent  of  this 
legislation  to  prohibit  advertising  that 
deals  with  a  legislative  proposal  arising 
under  local.  State,  or  National  law  when 
the  advertising  is  In  general  directed 
toward  pending  or  proposed  legislation? 

Mr.  KERR.  The  answer  to  that  ques- 

tion is  "Yes." Mr.  CARLSON.  I  am  satisfied  with 
those  answers.  I  thank  the  Senator 
from  Oklahoma.  I  am  satisfied  both 
with  the  contents  of  section  3  and  the 
legislative  history  accompanying  It. 

I  ask  unanimous  consent  that  I  may 
have  placed  in  the  Record  at  this  point 
an  extract  from  a  statement  by  the 
chairman  of  the  House  Ways  and  Means 
Committee,  the  Honorable  Wilbur  D. 
Mills,  when  he  appeared  before  the 
Rules  Committee  of  the  House  and  dis- 

cussed this  matter. 
There  being  no  objection,  the  extract 

was  ordered  to  be  printed  In  the  Record, 
as  follows: 
Extract  or  Statement  bt   Hon.  Wnjum  D. 

Mn.L8.     March     20.      1962.     Washinctoh. DC. 

(Hearings  before  the  Committee  on  Rules  on 
H  R.    10650.  a  bill   to  amend   the  Internal 
Revenue  Code  to  provide  a  credit  for  In- 

vestment In  certain  depreciable  property. 
to  eliminate  certain  defects  and  Inequltle*. 
and  for  other  purposea.) 

PACK  lie 

Mr  Mills  Read  the  report  particularly 
with  respect  to  this.  I  think  you  wUl  like It. 

Mr.  Madden.  I  went  over  that  last  night 
and  I  did  not  cover  It  all.  Is  there  some- 

thing In  here  so  that  the  big  lobbies  that 
come  to  Washington  can  have  the  taxpayer* 
pay  for  their  lobbying  expenses? 

Mr.  Mills  Any  expenses  of  this  sort  that 
are  Incurred  In  lobbying  are  disallowed,  or 
supposed  to  be. 

Mr    Madden.  There  Is  something  In  here. 
Mr.  Mills.  Do  you  mean  this  additional 

section  In  the  bill,  section  3?  That  has  to 
do  with  appearances  before  comraltues  of 
Congress,  yea. 

Mr,  Madden  Does  that  Include  expenses 

for  people  to  come  to  Washington  and  en- 
tertain, and  whatnot,  so  that  they  can  con- 

duct a  lobbying  action? 

Mr.  Mills.  That  Involves  the  right  of  ap- 
peal to  people,  I  think,  to  Congress.  Does  It 

not?  Here  they  can  fight  a  case  all  the  way 
through  the  courts,  through  the  Supreme 
Court.  They  can  deduct  those  expenses  If 
they  are  Incident  to  a  business. 
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Mr.  UASOEit.  I  am  not  talldng  about  court 

procedure.  I  am  talking  about  the  propa- 
ganda that  goes  out.  advertising  expense*  on 

propaganda  on  legislation. 
Mr.  Mills.  Let  me  talk  about  that  a 

second.  The;  can  do  all  that.  That  la  ad- 
mitted, isn't  It?  A  man's  business  U  in 

Jeopardy,  it  Is  In  the  court.  He  can  deduct 
the  expenses  Incident  to  the  protection  of 
hU  business  In  that  respect. 

Mr.  Maddek.  Pertaining  to  legislation? 
Mr.  Mills.  No,  In  court,  all  the  way 

through  the  Supreme  Court. 
Mr.  Madden.  In  :v  lawsuit.     Go  ahead. 
Mr.  Mills.  Say  he  U  also  in  Jeopardy  In  a 

business  way  before  a  department  of  Gov- 
ernment. Say  it  Is  the  Federal  Communica- 

tions Commission.  He  is  in  the  television 
business  or  radio  business,  he  can  deduct 
all  the  expenses  for  any  appearance  ^eforo 
the  Commission  In  preservation  of  his  busi- 

ness, but  that  same  Individual  cannot  even 
come  to  Washington  to  appeal  to  the  Con- 

gress not  to  pass  a  bill  that  It  Is  hearing  or 
considering  In  committee  that  drives  him 
out  of  business. 

Mr.  Madden.  There  has  been  a  lot  of  public- 
ity In  the  newspapers  and  magazines  against 

a  piece  of  legislation  or  for  a  piece  of  legis- lation. 
Mr.  Mills.  That  la  not  Involved  here. 

This  Is  limited  to  appearances  before  Con- 
gresa,  the  committees  of  Congress.  Mem- 

bers of  Congress,  the  cost  of  preparing 
material  for  these  appearances.  That  Is 
what  Is  Involved  here.  No  entertainment  or 
anything  of  that  sort. 

Mr.  Madden.  But  In  regard  to  propaganda 
and  publicity  and  advertising  for  or  against 
legislation,    they   can    deduct    that? 
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Mr.  Mills.  That  Is  not  Involved  here  and 
they  cannot  deduct  It. 

Mr.  Madden.  Nothing  Is  mentioned  In  this 
bill  about  that? 

Mr.  Mnxs.  They  cannot  deduct  It  under 
Treasury  regulations,  unless  It  Is  Institu- 

tional type.  A  company  may  want  to  get  Its 
name  before  the  people  and  buys  space  In 
national  magazines  and  tells  us  all  we  ought 
to  be  agaln:t  sin  and  for  motherhood. 

That  kind  of  thing  can  be  deducted.  But 
to  put  an  ad  In  the  paper  that  the  people 
ought  to  write  their  Congressman  to  be 
against  H.R.  9000  would  not  be  allowed  under 
existing  prevailing  regulations. 

Mr.  CARLSON.  1  thank  the  Senator 
from  Oklahoma. 
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DrLFTT    LOBBTTNO    AMCNDMEITT 

Mr.  DOUGLAS.  Mr.  President.  I  caU 

up  my  amendment  desie^iated  "8-25- 
62— G''  and  ask  that  it  be  read. 
The  PRESIDING  OFFICER.  The 

amendment  will  be  stateil. 
The  Chief  Clerk.  On  page  38,  begin- 

ning with  line  17.  it  is  proposed  to  strike 
out  all  through  line  21  on  page  40 — sec- 

tion 3  of  the  bill,  relating  to  appear- 
ances, and  so  forth,  with  respect  to 

legislation. 
Mr.  DOUGLAS.  Mr.  President,  It  U 

with  a  sense  of  deep  discouragement  that 
I  rise  to  propose  this  amendment.  Dur- 

ing the  past  weeks  we  have  seen  included 
in  the  bill  provision  after  provision  un- 

justly designed  to  favor  large  corpora- 
tions, and  we  have  seen  defeated  amend- 
ment after  amendment  Intended  to  In- 

troduce a  great-er  degree  of  tax  reform 
into  our  laws.  TTicse  votes  have  been 
overwhelming.  The  leadership  on  both 
sides  of  the  aisle  have  tried  to  protect 
the  wealthy  and  powerful,  have  opposed 
the  administration  in  connection  with 
many  crucial  features,  and  have  opposed 
provisions  designed  to  protect  the  gen- 

eral taxpayers  and  the  Treasury. 
So,  Mr.  President.  In  the  light  of  past 

performance,  I  have  little  expectation 
that  my  amendment  will  be  adopted. 

Nevertheless,  it  Is  one's  duty  to  re- 
main at  one's  post  and  discharge  what 

one  conceives  to  be  one's  obligation,  even though  the  odds  against  one  are  heavy. 
The  first  general  order  to  which  a  soldier 
must  be  faithful  Is  not  to  leave  his  post 
unless  he  is  properly  relieved.  So  long 
as  one  se.ves  in  the  Senate,  he  has  the 
obligation,  even  though  he  stands  with  a 
very  small  group,  to  try  to  make  legisla- 

tion as  good  as  possible. 
WHAT    THB    HOUSI    DID 

My  amendment  deals  with  lobbying. 
It  aims  at  striking  out  two  provisions 
which  were  i.ot  in  the  original  bill  sub- 

mitted by  the  President,  and  to  which, 
indeed,  the  administration  says  it  Is  op- 

posed. One  of  these  amendments  was 
inserted  by  the  House  Ways  and  Means 
Committee  at  the  last  minute — no  one 
knows  quite  why.  The  bill  then  went  to 
the  House  under  a  closed  rule  which 
prohibited  amendments,  and  which  only 
permitted  the  body  of  the  House  to  vote 
either  for  the  bill  as  a  whole  or  against 
the  bill  as  a  whole.  It  is  the  amendment 
which  permitted  tax  deductions  for  ex- 

penses incurred  in  direct  appearances 
by  business  groups  and  corporations  be- 

fore legislative  bodies — not  only  the  trav- 
eling expenses,  but  also  all  other  ex- 

penses incurred  by  a  trade  or  business 
in  connection  with  such  appearances. 

This  would  apply  whether  the  appear- 
ances were  before  local  bodies,  such  as 

city  councils,  or  whether  they  were  be- 
fore State  legislatures  or  the  Congress; 

and  It  would  include  the  cost  of  prepar- 
ing testimony  and  the  cost  of  all  the  re- 

search and  developmental  work  in  that 
connection.  It  would  also  permit  deduc- 

tions of  the  expenses  of  mass  appear- 
ances, not  only  individual  appearances 

and  dues  by  organizations  which  lobbied 
for  their  divers  business  Interests.  TTiat 
was  the  House  provision;  and  it  is  to  be 
found  on  page  39.  between  line  5  and 
line  23. 

WHAT   THZ    FINANCE   COMMITTEE   DID 

Then  the  Senate  Finance  Committee 
went  one  better — or  one  worse — than 
that;  it  voted  to  permit  deductions  for 
lobbying  costs  connected  with  communi- 

cations between  a  business  firm  and 
their  employees  or  stockholders,  with  re- 

spect to  legislation  or  proposed  legisla- 
tion of  direct  monetary  interest  to  the 

taxpayer.  That  amendment  was  ap- 
proved by  a  very  large  majority  in  the 

Senate  Finance  Committee,  with  the 
Senator  from  Tennes.see.  the  Senator 
from  Illinois,  and  perhaos  one  or  two 
other  Senators  voting  in  the  nesative. 

If  these  two  amendments  are  enacted, 
we  shall  legltimltize  very  large  amounts 
of  expenditures  by  special  Interests,  for 
the  purpose  of  effecting  legislation,  while 
denying  any  comparable  right  to  those 
who  seek  to  defend  the  general  Interest, 
whether  they  comprise  consumers,  small 
taxpayers,  or  general  citizens.  I  think 
It  is  worthwhile  for  us  to  know  what  the 
existing  law  on  this  subject  really  U. 

EjnSTINO    LAW   LOBBTTNO    NOT    DEDUCTIBLE 

Following  the  Cammarano  decision, 
there  was  affirmed  the  principle  that  the 
tax  laws  should  be  neutral  Insofar  as 
lobbying  is  concerned,  and  that  expendi- 

tures by  business  groups  before  legisla- 
tive bodies  for  the  purpose  of  furthering 

their  own  financial  Interests,  are  not 
tax  deductible.  There  can  be  no  ques- 

tion of  their  right  to  appear  before  leg- 
islative groups  or  regulatory  bodies;  that 

Is  a  part  of  their  right  as  citizens.  There 
is  no  Intent  to  deprive  them  of  their 
right  of  petition.  But  up  until  now, 
at  least,  the  law  has  been  that  they 
should  pay  for  such  appearances  them- 

selves; that  Uncle  Sam  should  not  pay 
52  percent  of  the  cost  of  such  appear- 

ances, by  exempting  those  amounts  from 
the  corporate  Income  tax. 
On  the  other  hand,  those  who  appear 

because  of  a  general  interest  as  con- 
sumers or  as  small  taxpayers  are  ex- 

pected to  pay  these  costs  themselves.  If 
they  feel  that  a  given  tax  measure,  such 
as  the  present  one,  Is  against  the  public 
Interest,  and  If  they  wish  to  testify 
against  It.  and  If  they  go  to  the  expense 
of  appearing  and  testifying,  they  must 
pay  the  costs  themselves;  they  may  not 
be  charged  off  as  expenses,  and  the  tax- 

payer may  not  obtain  a  tax  deduction 
for  them.  That  is  the  law — namely, 
that  the  tax  system  shall  be  neutral  in- 

sofar as  lobbying  costs  are  concerned. 
But  we  well  know  that,  in  practice, 

business  concerns  frequently  are  able  to 
evade  or  avoid  the  meaning  of  the  law, 
by  disguising  lobbying  expenses  and  put- 

ting them  In  other  categories.  Instead 

of  hiring  "lobbyists,"  they  will  hire  "at- 

torneys" or  "economists"  or  "research 
specialists";  and  these  men  will  appear, 
not  as  "lobbyists,"  but  as  "legal  repre- 

sentatives." They  will  put  lawyers  on 
retainer — ostensibly  to  be  called  upon 
for  legal  services,  but  In  reality  held  In 
reserve  to  influence  legislation. 
PRESENT    LAW    RESTTIAINS    BAD    PRACTICE    EVEN    IF 

NOT     PEHI-ECT In  practice,  a  great  deal  of  the  lobby- 
ing expenses  of  the  corporations  and  the 

big  industries  of  the  country  are  charged 
off  as  business  expenses  and  escape  tax- 

ation; but  the  law  holds  these  expendi- 
tures in  some  degree  of  restraint.  It  is 

not  a  perfect  protection,  by  any  means, 
but  it  operates  to  some  degree  as  a  re- straint. 

If  anyone  looks  at  the  political  scene, 
and  the  pressures  operating  on  city 
councils,  and  on  State  legislatures,  and 
on  the  Congress  of  the  United  States,  I 
think  he  would  have  to  say  that  the  large 
companies  of  this  country  are  not  un- 

duly handicapped.  Quite  the  contrary, 
they  are  very  powerful.  They  spend 
large  sums  of  money.  They  are  able  to 
shape  and  influence  legislation.  They 
are  very  powerful 

CENEKAI,     INTEXEST     WEAK 

The  general  Interest,  however.  Is  al- 
ready extremely  weak.  Any  particular 

measure,  such  as  the  gas  bill,  which  our 
good  friend  from  Oklahoma  got  through 
the  Senate  in  1950,  and  helped  to  get 
through  In  1956,  may  mean  a  gain  of 
$600  million  a  year  to  the  producers,  but 
It  will  only  cost,  let  us  say,  $20  a  year 
to  each  of  the  30  million  consumers  who 
use  gas  for  household  purposes.  And  the 
consumer  has  so  many  things  on  his  or 
her  mind  that  It  is  hard  to  get  excited 
over  $20  a  year,  or  5  or  6  cents  a  day. 
And  so  the  great  mass  of  consumers  tend 
not  to  be  Interested  in  this  measure,  or. 
If  they  are  interested  In  It,  they  hardly 
feel  it  Is  worth  their  while  to  go  to  the 
latwr  and  expense  of  running  up  against 
these  powerful  lobbies  when  their  own 
interests  are  so  infinitesimal. 

So.  as  I  said  on  the  floor  of  the  Senate 
last  week,  the  struggle  all  too  often  Is 
one  in  which  the  concentrated  power  of 
the  producing  Interests  conquers  over 
the  diffused  general  interest. 

LOBBTINO     FOB     TAX     PRIVILECES 

And  it  is  so  In  tax  measures,  too. 
Those  who  seek  special  favors  In  getting 
a  particular  measure  which  will  mean 
millions,  tens  of  millions,  and  hundreds 
of  millions  of  dollars  to  them,  can  carry 
on  quite  a  campaign.  The  individual 
taxpayer  among  the  60  million  who  pay 
income  taxes  w  ill  not  be  greatly  affected. 
But,  of  course,  what  happens  is  that, 
special  privilege,  after  special  privi- 

lege, after  special  privilege  is  able  to  write 
these  measures  into  the  laws  and  ad- 

ministrative rulings  of  the  Nation,  the 
general  Interest,  the  general  taxpayer, 
the  general  consumer,  becomes  burdened 
with  a  multitude  of  exactions  which, 
taken  in  their  totality,  are  extreme  and 

great 
This.  I  think,  is  one  of  the  great  weak- 

nesses of  modem  democracy. 
BILL    MAKES    MATTERS    WORSE 

These  two  amendments  would  make 
the  situation  much  worse,  because  now. 

33-291  O  -  78  -  132 



2090 

1962 CONGRESSIONAL  RECORD  —  SENATE 
18487 

insteadof  the  corporations  meeting  these  Mr.  BUSH.  Mr.  President,  will  the 
costs,  the  Government  will  Instead  meet  Senator  yield  at  that  point? 

52  percent  of  the  costs,  and  the  small  
"~  ■^^■'■'^^  •" 

taxpayers  themselves  will  have  to  under- 
v.Tite  the  lobbying  campaigns,  which.  In 
a  large  percentage  of  the  cases,  are  di- 

rected against  them.  The  small  tax- 
payers not  only  have  to  pay  for  any  ef- 

forts they  make  on  behalf  of  the  public 
interest  but  they  do  not  get  any  tax 
exemptions  for  them.  In  addition,  they 
have  to  pay  half  the  cost  of  the  lobbying 
expenses  of  these  selfish  special  inter- 

ests which  want  to  get  special  favors  for 
themselves.  I  think  this  section  of  the 
bill  adds  insult  to  injurr. 

DOTTBLE   STANBAKD   DEVISED 

Now  let  US  take  up  a  few  of  the  meas- 
ures which  have  come  before  the  Senate. 

Suppose  we  take  the  matter  of  drug 
safety  or  drug  pncing.  The  costs  of 
presenting  the  views  of  the  drug  manu- 

facturers or  distributors  would  be  de- 
ductible. The  general  taxpayer  would 

meet  half  of  those  costs.  But  the  cost 
of  presenting  evidence  on  behalf  of  the 
consumers  or  of  disinterested  profes- 

sional or  technical  advisers  would  not 
be  tax  deductible. 

Suppose,  on  the  State  level,  that  a 
State  legislature  is  debating  a  measure 
designed  to  decrease  stream  pollution. 
Manufacturers  who  dump  industrial 
wastes  into  the  rivers,  who  would  be  ad- 

versely affected  by  the  enactment  of 
such  a  law,  could  deduct  the  cost  of  their 
opposition.  Members  of  the  public  in- 

terested in  pure  water  for  drinking  or 
for  recreational  uses  would  have  to  fi- 

nance their  support  of  the  measure  en- 
tirely from  their  own  pockets. 

Or,  at  the  local  level,  a  business  owner 
of  a  piece  of  real  estate  could  file  an  ad- 

vantageous amendment  of  a  local  zoning 
ordinance  and  deduct  the  cost  of  his 
presentation  and  appearance  before  the 
local  city  council;  but  owners  of  nearby 
residences  would  not  receive  this  help 
from  the  Federal  Treasury  in  the  prepa- 

Mr.  DOUGLAS.  I  yield. 
Mr.  BUSH.  My  recollection  is  that  I 

received  thousands  of  letters  on  that 
subject,  too,  but  they  were  all  paid  for 
by  the  individual  citizens  themselves, 
who  were  protesting  against  that  pro- 

vision of  the  bill. 
May  I  say  to  the  Senator  it  seems  to 

me  tljat  what  the  building  and  loan  as- 
sociations and  the  savings  banks  may 

have  done  was,  in  sending  out  their  nor- 
mal monthly  statements,  or  whatever 

they  send  out,  to  enclose  a  statement 
which  alerted  the  saver  to  the  issue  be- 

fore the  Senate.  I  would  say  the  great 
bulk  of  the  expense  incurred  by  that 
corporation  was  incurred  by  the  savers 
themselves,  the  citizens  themselves. 

Mr.  DOUGLAS.  First  let  me  say  that 
these  members  and  depositors  in  the 
building  and  loan  associations  and  In 
the  savings  banks  did  not  write  to  us 
in  an  unsolicited  fashion.  They  were 
solicited  by  the  institutions.  In  some 
cases,  as  the  Senator  says,  slips  were 
sent  out  with  the  ordinary  dividend 
statements. 

At  least  in  those  cases  the  cost  of 
printing  of  the  slips  would  be  tax  de- 

ductible under  the  committee  amend- 
ment. In  a  very  large  proportion  of  the 

cases  however  the  people  were  circular- 
ized by  individual  letter.  Many  savings 

institutions  mailed  a  letter  to  each  one 
of  their  depositors  or  members,  asking 
them  to  write  to  their  Senators  protest- 

ing against  the  measiire. 
At  present  this  type  of  communica- 

tion is  legally  not  tax  deductible,  al- 
though I  grant  that  frequently  it  is  very 

hard  for  the  Internal  Revenue  Service 
agents  to  go  through  the  books  and  to 
detect  precisely  the  postage  and  printing 
and  expense  involved  on  these  particu- lar letters. 

In  this  case  the  Finance  Committee 
amendment  would  permit  these  types  of 

ration  of  exhibits  and  briefs  necessary    ̂ o^ts  to  be  tax  deductible,  and  52  per- 
for  effective  opposition.  *^"t  of  the  cost  would  be  borne  by  the 

general  public. 
LOBBTING    CAMPAIGNS   DEDtrCnBLX 

In  the  great  struggle  in  which  some 
POWEBFTJI.     GROUPS     STRENCTHENEB 

of  US  went  down  to  overwhelming  de-  ̂ ^-  President,  one  of  the  weaknesses 
feat  last  week,  that  of  withholding  of  °^  modem  democracy,  as  I  have  said,  is 
the  basic  income  tax  on  interest   and  ̂ ^e  extraordinary  disparity  between  the 
dividends,  the  building  and  loan  associa-  great  and  concentrated  power  of  special 
tlons  and  the  banks  and  mutual  savings  ̂ ^^  powerful  interests  and  the  diffused 
banks,  which  launched  one  of  the  great-  weakness  of  the  general  Interest.     The 
est  lobbies  and  letter  campaigns   ever  committee      and      House      amendments 
seen  in  the  history  of  the  United  Stales 
or  of  this  body,  could  deduct  not  merely 
the  cost  of  their  direct  appearances,  but 
also  the  cost  of  the  letterwriting  cam- 

would  still  further  intensify  and  accen- 
tuate this  lack  of  balance. 

I  fear  that  what  the  Senate  is  about 
to  do.  with  the  cooperation  of  the  lead- 

paign.    For  they  circularized  not  merely  ership  on  both  sides  of  the  aisle— if  It  Is 
their  employees,  but  also  their  members  about  to  do  what  I  fear  it  will  do — will 
and    their    stockholders.    As    a    res\ilt  help  to  drive  another  nail  in  the  coffin 
many  Senators,  and  I  assume  each  Sena-  ot  effective  political  democracy, 
tor,  received  scores  of  thousands  of  let-  I  am  not  going  to  speak  more  on  this 
ters.     I  have  stated  before  that  I  re-  subject  although  I  will  answer  questions. 
celved  75,000.    Another  Senator  has  said  Mr.  PROXMIRE.     Mr.  President,  wUl 
that  he  received  over  50,000.  I  know  of 
other  cases  where  the  number  was  al- 

most as  great. 
This  amendment,  once  passed,  will 

permit  these  building  and  loan  associa- 
tions and  banks  to  deduct  the  cost  of 

their  circularizing  their  members  and 
stockholders,  and  Uncle  Sam  will  pay  52 percent  of  the  bill. 

Yes,  I  am  glad  to 
the  Senator  yield? 

Mr.    DOUGLAS, 

yield. Mr.  PROXMIRE.  Under  the  pro- 
vision In  the  bill.  If  a  gambling  syndi- 

cate, a  group  of  liquor  dealers,  or  others 
wished  to  support  or  to  oppose  proposed 
legislation,  which  involved  their  partic- 

ular interests,  ahd  they  hired  an  expert 

to  do  all  of  the  research  they  wished 
to  have  done,  so  that  they  could  make 
a  strong  case,  how  much  of  the  expense 
would  the  general  taxpayer  be  required 
to  pay,  assimiing  a  large  corporation 
were  involved? 

Mr.  DOUGLAS.  Fifty -T,wo  percent. 
Mr.  PROXMIRE.  Assuming  that  the 

action  on  the  part  of  the  liquor  lobby 
or  on  the  part  of  the  gambling  lobby 
was  opposed  by  a  group  of  clergymen 
or  a  group  of  people  who  felt  very 
strongly  that  the  action  might  adversely 
affect  the  morals  of  the  people  of  the 
community,  or  the  moral  fiber  of  the 
community,  how  much  of  their  expense 
would  that  group  be  allowed  to  subtract 
from  ta.xes? 

Mr.  DOUGLAS.  Not  1  cent. 
Mr.  PROXMIRE.  Suppose  one  of 

these  big  financial  corporations  wished 
to  send  not  i  or  2  or  even  3,  but  a  very 
large  number  of  skilled  lobbyists  to 
Washington,  so  that  there  could  be  as- 

signed 1  man  to  each  10  Senators  and 
Representatives  in  Congress,  at  a  big 
expense,  how  much  of  that  expense 
would  the  general  taxpayer  have  to  bear? 

Mr.  DOUGLAS.  Fifty-two  percent. 
Mr.  PROXMIRE.  Would  it  be  pos- 

sible under  the  Senate  version  of  the 
bill  for  a  very  large  corporation,  such 
as  Du  Pont  or  American  Telephone  & 
Telegraph  Co.,  which  might  have  an  in- 

terest in  legislation  pending  before  the 
Congress,  to  send  out  literature,  or  to 
send  out  men.  for  that  matter — to  send 
out  communications  In  almost  any  man- 

ner— to  stimulate  the  stockholders  or  the 
employees  to  support  the  position  of  the 
company?  If  they  did  so.  how  much  of 
the  expense  would  the  general  taxpayer 
have  to  bear? 

Mr.  DOUGLAS.  Under  the  bill  as  It 
comes  to  us.  the  corporation  would  be 
able  to  avoid  the  payment  of  the  cor- 

porate income  tax  on  these  expenditures, 
and  the  general  taxpayer  would  pay  52 
percent  of  the  expenditures. 

Mr.  PROXMIRE.  The  Senator  from 
Illinois  has  served  in  this  body  since 
1949.  He  also  served  on  the  Chicago  City 
Council  some  years  before  that. 

Mr.  DOUGLAS.  The  Senator  is  cor- rect. 
Mr.  PROXMIRE.  The  Senator  has 

had  great  experience.  Has  the  Senator 
ever  felt  lonely,  in  the  sense  that  he  was 
ignored  by  special  interest  groups  which 
had  an  interest  in  advancing  them- 

selves? Has  the  Senator  ever  felt  he  did 
not  have  a  sufficient  number  of  lobbyists 
writing  to  him.  coming  to  see  him.  or 
contacting  him?  Does  the  Senator  feel 
he  needs  these  "pen  pals."  only  more  so? Mr.  DOUGLAS.  I  believe  in  the  right 
of  petition,  and  I  believe  that  business 
concerns  have  a  right  to  have  lobbyists. 
I  try  to  see  them  and  to  listen  to  their 
arguments.  Very  frequently  they  are 
able  to  present  information  which  I  did 
not  previously  have.  Very  frequently 
they  are  able  to  present  arguments  of 
which  I  was  not  previously  aware.  I 
think  they  carry  out,  properly,  a  very 
valuable  function. 

Mr.  PROXMIRE.  I  share  that  view- 

point 

Mr.  DOUGLAS.  What  I  object  to  Is 
the  granting  to  the  big  corporations. 
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whicb  have  a  direct  bu^nea  and  llnua- 
cial  Interest,  of  a  tax  dcdaettai  of  52 

percent,  whereas  the  people  who  are  tir- 
ing to  defend  tbe  general  interest  have 

*  to  pay  an  of  tl»elr  expenses  Irom  ttodr 
own  pockets,  tbousli  they  already  suffer 
from  the  disadvantage  that  their  inter- 

est in  a  partiealar  measure  may  be 

slight,  althoogh  the  ooocentnted  inter- 
est of  the  produciDg  or  busness  group  is 

tremendoas. 

Mr.  PROXMIRE.  The  questicai  asked 
by  the  Senator  from  Wisconsin  »ent  to 
a  different  point.  I  heard  a  Member  at 
the  House  of  Representatives  protest 

this  proTision  in  the  law  quite  \-igorously. 
He  argued  that  he  is  now  swamped  with 
q?ecial  interest  grxNip  proposals. 
What  the  Seitator  has  said  Is  true. 

These  people  often  perform  tctt  ralo- 
ablesenriee.  They  ought  to  have  a  right 
to  present  their  viewpoint. 

Is  it  not  very  Ukdy.  however,  that  if 
the  tan  siMO  pass,  the  staffs  of  aQ  Sen- 

ators win  be  deluged  with  even  m(»e 
correspoi>datce?  My  staff  must  qiend 
some  70  percent  of  its  time,  or  more, 
answering  mail  I  have  to  spend  a  great 
deal  of  my  time  taDdng  to  people  who 
have  a  special  interest  in  proposed  leg- 
islattoo. 

Along  with  the  Senator  from  TTOnoia. 
I  am  happy  to  do  that,  bat  I  must  saj 

that  If  this  prm-ision  in  the  bill  is  made 
law.  the  burden  may  likely  l>e«oine  near- 

ly inlolerabJfc  There  will  be  an  incen- 
tive for  corporations  to  send  representa- 

tives to  the  Congress,  with  the  general 
taxpayer  forced  to  pay  S2  percent  of  the 
cosC  It  seems  to  me  this  would  greatly 
increase  the  burden  on  Members  of  Con- 

gress. Is  that  not  a  correct  assump- 
tion? 

Mr.  EMDUGLAS.  I  think  the  Senator 
from  Wisconsin  is  completely  correct. 

In  the  old  days,  after  the  Civil  War. 
wiien  Sam  Ward  was  the  king  of  the 
lobby,  he  used  to  entertain  Members  of 
Congress  with  champagne  suppers,  and 
there  would  be  shares  of  stock  to  be  dis- 

tributed and  cash  as  weO. 
ci>Mn.cs  or  mul  citcrAicxa 

I  think  the  modem  lobbyist  operates 
in  a  more  wholesale  fashiot^  He  is  in- 

creasingly trying  to  muster  mail  cam- 
paigns from  consUtuenta.  This  bin 

would  open  the  gates  for  tremertdoui 
mail  campaigns. 

The  doctors  loosed  one  on  health  care 
for  the  aged.  I  am  sure  they  win  ix)w 
se^  to  deduct  the  costs  of  that  cam- 

paign from  thdr  persona]  liwx»n>e«. 
The  savings  institutions  loosed  a  tre- 

mendous campaign  with  respect  to  with- 
holding. The  various  interests  seeking 

to  get  protective  tariffs  or  to  prevent 
the  trade  bin  from  going  through  in  any 
effective  form  win  be  able  to  make  de- 
ductiou. 

We  are  an  acquainted  with  the  his- 
toric struggle  between  the  truckers  and 

the  railroads  on  piggybacks  which 
swamped  our  offices  with  maiL  I  re- 

ceived. I  think.  10.000  letters  from  the 
truckers,  and  then  I  recei%-ed  about 
15.000  from  the  railways.  A  Senator 
has  to  answer  aU  that  malL 

The  Senator  from  Wisconsin  is  quite 
correct.  A  large  proportion  of  our  time 
is  now  devoted  to  attempting  to  respond 

to  the  pressures  which  come  upon  us. 
One  rj>"  svand  up  under  it  and  would 

welcome  it.  but  to  have  the  general  tax- 
payer called  upon  to  finance  special  in- 

terests Is  more  than  I  can  personally 
understand. 

Mr.  PROXMIRE.  I  should  like  to  ask 
the  Senator  to  answer  arguments  raised 

by  those  »ho  favor  this  pro\-i5:on  in  the 
bul  reported  by  the  ccmmittee.  I  refer 

the  Senator  to  page  22  of  the  co^-.mittee 
report,  in  which  the  majonty,  which 
favors  this  positiorv  says: 

Tbe  dlScX'.y  1:;  a:",c»1-g  triie  or  iurl-fss 
expiries  gt-iTxV.j.  but  l5o:tt-.r.g  eip<-srs 
rtUtlag  to  >E;!:itiTt  m»lt'.-s  trJ  dervirg 
deducUo-5  fcT  thsni.  !t<=.s  ".:;  ptrt  5.-;:r.  '.be 
d  Oralty  Ic  wgrtfiti-g  t-d  c.:-i!.i.:z.i  rucS 
expenses.  Tba  Is  •  form  ol  cSctiilfd  r<Tord- 
kceplng  to  wbJclj  :£ip»jers  »je  t,o:  »crus- 
tooMil.  Mort-ner.  Ln  the  c»»e  of  Cki^j  ex- 

penses »1l1c1i  i=^y  p.'Ur.trliy  be  Ixcui.-ed  to 
liiTorm  tbe  t-j£lr.ess  ItselT  u  tc  tbe  spjTlcm- 
tloa  ot  certi'.a  proposed  leEis'.stSon.  wbea 
rue*  InfcrmsUon  Is  I'.so  nssde  srsUible  to 
legislators  It  Is  diEru'.t  to  AeUr^'.r.t  bcw an  allocauoa  ol  the  expti^se  sbcu:d  be  =;»de 
betwees  leglUaUon  aj^  mere  plsnr.lng  at tbc  compasy. 

It  has  been  the  experience  of  the  Sen- 
ator from  Wisconsin  that  that  would  in- 

volve no  difScuJty. 
Mr.  DOVGUiS.  None  at  an.  These 

costs  could  be  segregated. 
Mr.  PROXMIRK.  And  tliat  has  been 

the  law  until  now. 
Mr.  DOUGLAS.  That  is  correct  n 

is  a  law  which  has  been  imperfectly  ex- 
ecuted, but  oite  which  has  had  some 

restraining  influence. 
Mr.  PROXMIRE.  Why  would  it  not 

be  perfectly  possible  for  a  business  firm 
to  keep  track  of  the  cost  of  hiring  its 
lobbyists  and  exclude  the  cost  frcxn  its 
expenses  in  computing  its  taxes? 

Mr.  DOUGLAS.  And  also  the  cost  of 

correspoDdeiKe  designed  to  influence  leg- 
islation. Those  costs  could  be  segre- 

gated. We  must  do  so  in  our  own  offices 
in  segregating  our  personal  mail  from 
our  official  maiL 
Mr.  PROXMIRE.  The  next  point 

about  which  the  Senator  from  Wiscon- 
sin wishes  to  ask  the  Senator  from  nU- 

nois  is  the  provision  in  the  argummt  in 
the  committee  report  a  btUe  further 
down,  as  follows: 

It  appean  anomalous,  for  exampW.  tbat 
expenses  Incurred  In  appearlcg  before  >gls- 
laQvc  bodies  or  before  legislator!  arc  not 
deducUble  wblle  appearance*  before  txecQ- 
Uve  or  adsilrJstrxUve  offldals  with  respect 
to  admlnlstraUve  inattera.  or  before  tb« 
couru  with  re^KCt  to  Judldal  mattcra.  are 
deductible  wbere  tbe  expenses  otberwls* 
qualify  as  trade  or  burlness  expenses. 

Does  it  not  occur  to  the  Senator  from 
Illinois  that  legislation  should  be  and 
must  be  a  matter  of  general  interest  and 
cover  the  »hole  generality  of  the  body 

POliUC? 
Mr  DOUGLAS.     That  is  correct. 
Mr.     PROXXnRE.     AU     180     million 

Americans  without  discrimination? 
Mr  DOUGLAS-     That  is  correct. 
Mr.  PROXMIRE.  To  design  legisla- 

tion for  a  specific  industry  or  individual 
would  be  the  worst  thing  that  could  hap- 

pen in  respect  to  legislation.  In  other 
words,  legislation  should  be  designed  to 
apply  equally  to  all  people.  It  should  not 
be  designed,   as  regulations   someumes 

must  be,  or  as  decisions  by  the  admin- 
istration under  the  law  must  be.  la  ac- 
cordance with  a  particular  special  inter- 

est involved- 
Mr.  DOUGL-^S.  The  Senator  from 

Wij-ronsin  has  made  an  admirable  reply 
to  his  ovn  qjestion.  Proreedings  before 
a  regulatc.-y  body  are  necessarily  narrow 
and  refer  to  special  and  particular  inter- 

ests; and  it  is  legitimate  for  such  spe- 
cial and  particular  interests  to  deduct 

their  expenses  connected  with  appearing 
to  defend  their  interests.  But  as  the 

Senator  has  said.  It  is  an  entirely  differ- 
ent thing  when  tre  deal  with  ler-slation 

si:;;?oj*c'.y  a5ecting  all  pecp'e  as  equally 
as  p:.j.;:b}e Mr.  PROXMIRE.  At  the  bottom  of 

p^e  23  of  the  committee  report  it  is 

stated— Ti.t  bUl  also  provides  tbat  where  a  tax- 
payer Is  a  metntter  of  an  organization  and  tli« 

organization  pays  or  Incurs  the  expenses  of 
tbe  types  referred  to  above  on  behalf  of  Its 
numbers,  tbe  dues  irhlch  the  taxp:iyer  pays 
to  the  organlatlon  In  carrying  on  bis  trade 
or  business  are  to  be  dc>ducub:e  to  tbe  extent 

tbey  are  used  for  sv 

As  I  understand,  what  that  language 
means  in  the  way  the  bin  is  drafted  and 
is  interpreted  at  other  places,  too.  in  the 

committee  report,  is  an  orcan-tation — 
whether  it  be  the  National  Association 

of  Manufacturers,  the  chamber  of  com- 
merce, or  other  group — which  Is  repre- 
senting the  particular  pecuniary  interest 

of  the  msmber. 
Mr.  DOUGLAa     That  U  correct 

Mr.  PROXMIRE.  Under  those  cir- 
cumstances dues  could  l>e  subtracted. 

Mr.  DOUGLAS.     That  is  correct 
Mr.  PROXMIRE     On  the  other  hand. 

If  cne  — :  hrs  to  contribute  to  a  church 
■      '      fue  of  Wcn:en  Voters,  the 

"nion.  or  the  Americans 
'  -.ol  Government,  the  con- 
1:  --  .--   :i  not  be  subtracted  because 
the  eiper..ie  is  not  directly  related  to 

one's  making  a  living.    Is  that  correct? 
Mr.  DOUGLAS.     That  is  correct 
Mr.  PROXMIRE  Such  interpreUtion 

would  particularly  disc.-.mi.nate  against 
groujK  mhich  light  for  the  public  interest 
as  they  see  it  whether  they  are  conserr- 
atives,  liberals,  or  whatever  they  are. 

Mr.  MILLER.  Mr.  President  wiU  the 
Ser^ator  yield  at  that  point  for  a  clarifi- 

cation of  the  record? 
Xfr.  DOUGLAS.    I  yield. 
Mr  MILLER  Referring  to  the  dues 

to  which  the  Senator  from  Wisconsin 
alluded — for  example,  in  connection 
with  the  chamber  of  commerce — would 
not  that  interpretation  be  applicable  to 
the  portion  of  the  dues  of  the  union 
member  paying  union  does? 

Mr  DOUGLAS  It  might  be;  but  off- 
hand I  am  not  certain. 

Mr.  MILLER.  Insofar  as  such  dues 

might  be  used  by  the  union  organiza- 
tion in  connection  with  Its  legislative  ac- tivities? 

Mr.  DOUGLAS.  J\  might  be  held  that 
the  interest  In  question  was  a  general 
interest  and  not  a  direct  pecuniary  in- 

Mr.  PROXMIRE.  It  is  the  under- 
standing of  the  Senator  from  Wisconsin 

that  union  dues  are  deductible  in  com- 
puting income  taxes.    Is  that  true? 
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Mr.  DOUGLAS.  Most  union  members 
do  not  take  the  deduction. 

Mr.  PROXMIRE.  They  do  not  itemize 

their  returns. 
Mr.  DOUGLAS.    That  is  correct. 
Mr.  PROXMIRE.    So  they  do  not  get 

the  benefit  either  way. 
I  should  like  to  ask  the  Senator  from 

Illinois  two  additional  questions  on  the 
point,  because  I  think  it  is  important. 
Xlie  majority  argues  that  in  the  provi- 

sions of  the  bill  there  are  exceptions  to 
safeguard  public  interest.    They  say: 

It  Is  not  Intended  by  your  committee  that 
any  deduction  be  allowed  for  an  amount  paid 
or  Incurred  for  participation  or  Interven- 
tioa  In  any  political  campaign  for  any 
candidate. 
That  is  in  the  second  paragraph  on 

page  24.  While  that  may  be  correct,  is 
it  not  perfectly  possible  that  in  case 

after  case  there  may  be  an  overwhelm- 
ing issue  between  candidates  for  public 

office?  In  those  ciicumstances,  under 
the  terms  of  the  bill  a  large  corporation 
could  circularize  all  its  employees  in 
many  towns— that  could  mean  most  of 
the  people  who  live  in  the  town. 

Mr.  DOUGLAS.  That  is  correct. 
Mr.  PROXMIRE.  In  many  States 

they  may  be  the  dominant  force  in  the 
State. 

Mr.  DOUGLAS.  That  is  correct. 

Mr.  PROXMIRE.  Without  mention- 
ing names  all  the  stockholders  could  be 

circularized  to  take  a  position  in  effect 
in  favor  of  candidate  A  as  against  can- 

didate B. 
Mr.  DOUGLAS.    The  material  distrib- 

uted would  not  mention  the  candidates 
but  would  mention  the  issues  which  ev- 

eryone would  know  divided  candidate  A 
and    candidate   B;    and    the    company 
could  take  a  stand  on  the  issues  with 
its  stockholders  and  employees,  charge 
off  the  expense,  and  get  a  tax  deduction. 

Mr.  PROXMIRE.    So  one-half  of  that 
kind  of  politicking  would  be  paid  for  by 
all  the  taxpayers  throughout  the  coun- 

try as  a  result  of  the  company  taking  a 
deduction  from  its  income  tax. 

Mr.  DOUGLAS.    That  is  correct. 
Mr.  BUSH.    Mr.  President,  will   the 

Senator  yield  for  a  question? 
Mr.  DOUGLAS.    I  yield. 
Mr.  BUSH.    Would  not  the  language 

on  page  40,  line  12,  outlaw  that  kind 
of  deduction  entirely? 

Mr.  DOUGLAS.  It  would  not  be  a 
direct  intervention  in  a  campaign.  It 
might  be  said  to  be  the  marshaling  of 
opinion  opposed  to  a  given  course  of  leg- 

islation with  its  employees  and  stock- 
holders. It  might  be  defended  on  that 

ground.  Those  taking  the  deduction 

could  piously  say,  "We  are  not  favoring 
candidate  A  as  compared  to  candidate 
B.  We  are  only  opposed  to  TVA  or  to 
health  care  for  the  aged." 

Mr.  BUSH.  The  language  is: 

(B)  In  connection  with  any  attempt  to 
InHuenco  the  general  public,  or  segment 
thereof,  with  respect  to  legUlative  matters, 
elections,  or  referendums. 

Mr.  PROXMIRE.  "Stockholders"  are 
defined  in  the  committee  report  in  such 
a  way  as  to  exempt  them. 

Mr.  DOUGLAS.  The  reference  is  to 
attempts  to  influence  employees  or  stock- 

holders. But  the  appeal  could  not  be 
cvin   116* 

made  tax  deductible  if  addressed  to  the 

general  public.  If  someone  tried  to  ap- 
peal to  the  general  public,  the  expense  of 

such  attempt  would  not  be  tax  deducti- 
ble. It  would  only  be  tax  deductible  when 

one  could  appeal  to  the  direct  pecuniary 
interest  or  alleged  pecuniary  Interest  of 

one's  stockholders  and  employees.  But 
if  he  should  try  to  appeal  to  the  general 
interest,  he  would  be  out  of  luck. 

Mr.' PROXMIRE.  I  come  to  my  last question.  The  first  sentence  in  the  third 
paragraph  on  page  24  reads: 

Your  committee's  bill  further  provides 
that  no  expense  deduction  Is  to  be  allowed 
for  expenditures  to  Influence  the  general 
public,  or  segments  thereof,  with  respect  to 
legislative  matters,  elections,  or  referendums. 

The  reference  is  to  the  general  public, 
but  the  law  is  explicit  in  providing  that 

if  an  attempt  is  made  to  infiuence  em- 
ployees and  stockholders,  who,  as  the 

Senator  from  Illinois  has  pointed  out, 
may  be  a  very  large  and  perhaps  decisive 
part  of  the  general  public,  in  a  city  or 
even  a  State,  the  cost  of  the  attempt  is 
tax  deductible,  and  the  general  taxpayer 
must  pay  for  it. 

Mr.  MILLER.  Mr.  President,  will  the 
Senator  yield? 

Mr.  DOUGLAS.     I  yield. 

Mr.  MILLER.  In  discussing  the  ques- 
tion with  the  Senator  from  Connecticut, 

the  Senator  from  Illinois  talked  about 
direct  intervention  in  a  campaign. 

Mr.  DOUGLAS.  I  said  it  would  not 
be  direct  intervention. 

Mr.  MILLER.  The  Senator  used  the 

word  "direct."  That  is  the  basis  for  my 
question.  The  language  of  the  bill  con- 

tains nothing  about  "direct"  interven- 
tion. In  a  case  such  as  the  one  the  Sen- 

ator from  Illinois  or  the  Senator  from 

Wisconsin  suggested — I  do  not  recall 
which — when  the  issues  are  so  clearly 
defined  that  a  position  on  an  issue  would 
identify  a  candidate,  I  think  it  would  be 
straining  the  language  of  the  bill  con- 

siderably if  under  those  circumstances, 
in  the  light  of  what  is  set  forth  beginning 
on  line  12,  page  40,  such  expenses  would 
be  allowable.    The  language  is: 

(a)  For  participation  In,  or  intervention 
Jn,  any  political  campaign  on  behalf  of  any 
candidate  for  public  office — 

The  timing  of  the  information  that  is 
being  sent  out  would  be  presumptive  of 
the  intention  to  intervene  In  a  political 
campaign,  under  the  circumstances  of 
the  example  the  Senator  from  Illinois 
has  used. 

Mr.  DOUGLAS.  That  is  possible,  but 
I  call  attention  to  the  clause  beginning 
online  24,  page  39: 

In  direct  connection  with  conununlca- 
tlon  of  Information  between  the  taxpayer  and 
employee  or  stockholder  with  respect  to  leg- 

islation or  proposed  legislation  of  direct 
Interest  to  the  taxpayer. 

As  I  have  said,  a  doctor  could  certain- 
ly claim  that  health  care  for  the  aged 

was  of  direct  interest  to  him;  or  the 
American  Medical  Association  could 
claim  that  it  was;  or  the  Du  Pont  Co., 
could  claim  that  their  bill,  which  they 
got  through  Congress  with  bipartisan 
support  at  the  beginning  of  this  session, 
was  of  direct  interest  to  them.  A  sav- 

ings  institution   could   claim   that   the 

withholding  provision  in  the  tax  bill  was 
of  direct  interest  to  them;  and  so  on. 

Mr.  MILLER.  Mr.  President,  the  pro- 
vision starting  on  line  12  of  page  40 

comes  after  this  statement,  and  I  there- 
fore say  would  be  a  definite  limitation  on 

the  expense  which  the  Senator  is  now 
talking  about.  I  would  suggest  that  If 
in  the  middle  of  an  election,  where  the 

line  was  clearly  drawn  between  candi- 
dates, let  us  say,  on  a  savings  and  loan 

issue,  if  a  savings  and  loan  association 
got  out  a  mailing  which  clearly  identified 
the  candidate  through  the  issue,  that 
would  constitute  an  intervention,  be- 

cause the  timing,  I  believe,  in  line  12 
would  be  a  limitation  on  the  expenses, 
to  which  the  Senator  has  referred,  on 
line  24  on  page  39,  because  this  material 
starting  on  line  12  of  page  40  comes  later. 

Mr.  DOUGLAS.  The  Senator  said  the 
intervention  on  behalf  of  any  candidate 
must  be  direct.  However,  some  Influ- 

ences in  life  are  not  only  direct,  but  also 
indirect.  Sometimes  an  indirect  infiu- 

ence is  more  important  than  a  direct  in- 
fluence. 

The  American  Medical  Association  and 

doctors  have  been  carrying  on  a  cam- 
paign against  health  care  for  the  aged, 

and  they  could  indirectly  influence  the 
election  of  Senators  and  Congressmen. 
Similarly  on  every  measure  they  could 
decide  that  they  were  working  for  no 
particular  candidate,  but  would  say  they 
were  trying  to  educate  the  stockholders 

and  employees  about  proposed  legisla- 
tion. It  could  be  said  to  them,  "But  this 

will  help  John  Jones,  and  not  Jack 

Smith."  They  could  reply,  "Oh,  we  did 
not  know  that.  What  we  are  trying  to 
do  is  build  up  employee  and  stockholder 

sentiment  about  proposed  legislation." Mr.  MILLER.  I  would  agree  if  the 
language  starting  on  line  12,  page  40, 

contained  the  word  "direct."  It  does  not 
contain  the  word  "direct."  Therefore, 
we  can  read  the  language  as  being  direct 
or  indirect.  This  intervention  can  be 
indirect  intervention. 

Mr.  DOUGLAS.  Of  course,  no  one 
knows  what  the  courts  or  administrative 
officials  will  do.  In  order  to  be  safe,  the 
Senator  from  Iowa  should  vote  for  my 
amendment  in  order  to  make  it  certain 
that  it  will  not  be  used  that  way. 

Mr.  President,  I  ask  unanimous  con- 
sent that  a  section  of  my  minority  views 

on  lobbying  expenses  be  printed  in  the 
Record  at  this  point  in  my  remarks. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record. 
as  follows: 

The   Deduction  for   Certain  Lobbtino   Ex- 
penses or  Taxpayers  WrrH  Business  Ik- 

COMC 

Section  3  would  permit  the  deduction  of 
certain  lobbying  expenses  by  taxpayers  with 
business  Income.  This  would  depart  from  a 
salutary  principle  which  has  been  part  of 
the  Income  tax  law  since  World  War  I.  It 
would  provide  unwarranted  tax  reduction 
where  It  Is  least  needed  for  reasons  which 

are  specious.  It  would  Introduce  novel  dis- 
tinctions Into  the  tax  law,  producing  new  re- 

quirements difficult  for  the  Internal  Revenue 
Service  to  administer.  The  specific  language 
In  which  the  deduction  Is  cast  contains  am-  - 
biguitles  which  will  create  continuing  un-  - 
certainty  as  to  Its  exact  meaning,  and,  most 
important,  the  relationship  of  this  provision 
to  the  whole  process  by  which  our  citizens 
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seek  to  Influence  the  enactment  of  legisla- 
tion at  all  levels  of  government  was  not  ade- 

quately considered.  Section  3  should  be  de- leted from  the  bill. 
Under  existing  law  the  costs  of  efforts  to 

Influence  legislation  are  not  deductible,  a 
rule  applicable,  to  all  taxpayers.  Whatever 
the  motive  for  a  citizen's  efforts  to  Influence 
legislation,  he  now  bears  the  whole  cost 
of  that  effort  himself.  No  part  of  the  expense 
can  be  passed  on  to  the  Federal  Government 
through  an  Income  tax  deduction.  In  the 
constant  competition  for  legislative  favor 
and  results  at  National,  State,  and  local 
levels,  the  Federal  Treasury  stands  neutral— 
and  properly  ao. 

Section  3  would  change  all  that.  It  would 
amend  section  162  of  the  Internal  Revenue 
Code  of  1954.  the  section  creating  the  gen- 

eral authority  for  deduction  of  the  ordinary 
and  necessary  expenses  of  business  opera- 

tion. Section  3  would  add  a  new  subsec- 
tion specifically  authorizing  deduction  of 

lobbying  expenses  In  certain  categories  by 
taxpayers  with  business  Income.  Only  those 
taxpayers  with  business  Income  would  re- 

ceive any  beneflt.  All  others  would  still  be 
subject  to  the  existing  rule  of  no  tax  bene- 

fits for  lobbying,  a  result  which  follows 
necessarily  from  Incorporation  of  the 
amendment  In  section  162  and  one  which 
Is  speclflcally  spelled  out  by  the  House  com- 

mittee report. 
Some  specific  typical  examples  will  bring 

this  into  sharper  focus.  Suppose  a  measure 
U  being  considered,  as  many  have  been. 
Involving  a  proposed  change  In  the  standards 
or  testing  procedures  for  food,  drugs,  or 
cosmetics.  The  costs  of  presenting  the 
views  of  drug  manufacturers  and  distrib- 

utors would  be  deductible.  The  cost  of 
presentations  on  behalf  of  consumers  or  of 
disinterested  professional  or  technical  ad- 

visers would  not  be.  Or  suppose  that  a  SUte 
legislature  Is  debating  a  measure  designed 
to  decrease  stream  pollution.  Manufacturers 
who  would  be  adversely  affected  by  Its  enact- 

ment could  deduct  the  cost  of  opposition. 
Members  of  the  public  Interested  In  pure 
water  for  drinking  or  for  recreational  use* 
would  have  to  finance  their  support  of  the 
measure  entirely  from  their  own  pockets. 
Or.  at  the  local  level,  a  business  owner  of  a 
piece  of  real  estate  could  seek  advantageous 
amendment  of  the  local  zoning  ordinance, 
deducting  the  cost  of  his  presentation  before 
the  local  city  council.  The  owners  of  nearby 
residences  would  not  receive  this  help  from 
the  Federal  Treasury  In  preparing  the 
exhibits  and  briefs  necessary  for  effective 
opposition. 

These  are  discriminations  Impossible  to 
Justify.  Can  anyone  seriously  contend  that 
consideration  of  legislative  proposals  affect- 

ing business  taxpayers  Is  seriously  handi- 
capped by  absence  or  weakness  of  expression 

of  business  viewpoints?  Is  there  any  evi- 
dence that  business  taxpayers,  Individually 

or  collectively,  are  now  deterred  from  ex- 
pressing themselves  on  these  subjects  by  the 

present  rule  of  tax  neutrality  which  permits 
no  deduction  for  lobbying  expenses?  To 
ask  these  questions  Is  to  answer  them.  Of 
all  viewpoints  on  legislative  proposals,  those 
of  business  are  consistently  the  most  ably 
represented  before  the  Congress  and  before 
State  and  local  leglsIaUve  bodies.  Why 
then  should  the  cost  of  lobbying  activities 
of  taxpayers  with  business  Income  be  singled 
out  for  this  preferential  tax  reduction?  No 
adequate  reason  has  been  given. 

Any  discrimination  at  all  among  citizens 
In  the  exercise  of  their  constitutional  right 
to  petition  their  representatives  Is  patently 
undesirable.  Discrimination  by  preferential 
tax  deduction  Is  magnified  as  the  amounts 
spent  for  these  purposes  Increase.  Modern 
efforts  to  Influence  legislation  cover  a  wide 
range  of  techniques,  some  of  whl(;h  are 
very  costly.     One  can   send  a   letter   to   his 

Senator  for  4  cents.  However,  to  stimulate 
tens  of  thousands  to  do  so  requires  the  ex- 

penditure of  large  amounts  running  some- 
times Into  the  hundreds  of  thousands,  even 

millions,  of  dollars.  But  all  thU  Is  well 
known.  It  has  been  thoroughly  documented 
many  times. 

The  application  of  section  3  would  not  be 
confined  to  nominal  amounts.  It  would  per- 

mit the  deduction  of  some  very  large  sums. 
In  addition  to  provision  for  deduction  of  the 
costs  Involved  In  direct  contacts  with  legis- 

lators (personal  calls  and  visits,  appearances 
befpre  committees  or  statements  filed  with 
them),  the  cost  of  efforts  to  Influence  legis- 

lation Indirectly  are  also  made  deductible 
In  some  Instances.  The  costs  of  communica- 

tions to  organization  members  and  to  share- 
holders and  employees  have  all  been 

blankeUd  In. 

When  section  3  Is  applied  to  today's  scene, 
we  find  that  It  wlU  authorize  giant  corpora- 

tions to  deduct  the  cost  of  communicating 
the  views  of  management  officials  to  hun- 

dreds of  thousands,  even  millions,  of  share- 
holders and  employees,  for  the  purpose  of 

Influencing  them  with  respect  to  current 
controversial  legislative  proposals.  To  use 
a  painfully  familiar  example,  section  3  would 
authorize  deduction  of  the  cost  of  campaigns 
designed  to  produce  a  flood  of  letters  oppos- 

ing withholding  on   dividend   Income. 
Under  existing  law  these  sums  are  not 

properly  deductible  -and  never  have  been. 
To  permit  deduction  now  would  shift  a  very 
large  proportion  of  these  heavy  costs  to  the 
Federal  Treasury,  a  disguised  subsidy  for 
which  there  would  be  no  Justlflcatlon. 
The  effects  of  such  subsidized  efforts  to 

Influence  legislation  Indirectly  would  not  be 
confined  to  the  recipient  members,  share- 

holders, and  employees.  The  views  expressed 
and  their  source  would  frequently  come  to 
the  attention  of  families  and  friends  of  the 
recipients,  thereby  broadening  the  scope  of 
the  Influence  subsidized  by  the  Federal 
TYeasury.  Of  course,  the  beneflta  of  section 
3  as  they  would  apply  to  these  broadcast  ef- 

forts to  Influence  legislation  can  only  beneflt 
very  large  organizations.  Small  business 
taxpayers,  as  well  as  nonbusiness  taxpayers, 
would  have  little  or  no  use  for  It  and  could 
well  suffer  from  Its  use  where  their  Interests 
on  legislative  matters  are  opposed  to  those 
who  could  take  advantage  of  It. 

Ttue.  not  all  lobbying  costs  of  business 
taxpayers  would  be  made  deductible  by  sec- 

tion 3.  The  bill  purports  to  create  limita- 
tions which  will  restrict  the  kind  of  expenses 

for  which  a  deduction  can  be  claimed.  TTius, 
to  qualify  for  the  deduction,  the  legislative 

proposal  must  be  of  "direct  Interest  "  to  the 
Uxpayer.  In  addition,  specific  provisions 
deny  deductions  for  political  campaign  ex- 

penses or  for  efforts  "to  Influence  the  general 
public,  or  segments  thereof."  However,  a 
close  Inspection  raises  genuine  doubt  as  to 
the  precise  meaning  and  application  of  these 
restrictions.  They  may.  In  fact,  prove  largely Illusory. 

Thus,  one  might  ask,  What  subjects  are 
not  of  "direct  Interest"  to  a  large  corpora- 

tion? Any  measure  Involving  a  tax  or  a 
change  In  the  regulation  of  business  or  the 
marketing  of  securities  or  foreign  trade  or 
the  terms  of  employment  or  labor  relations 
or  the  monetary  system  will  have  some  Im- 

pact on  every  substantial  business  enterprise. 
Is  It  Intended  that  the  cost  of  testimony 
or  statements  or  communications  to  share- 

holders or  employees  on  this  entire  range  of 
subjects  Is  to  be  deductible?  Similarly,  can 
the  prohibition  against  deductions  for  po- 

litical campaign  purposes  be  really  effective? 
Granted  that  the  cost  of  a  folder  urging 
shareholders  to  vole  for  Jim  Darkwater  will 
not  be  deductible,  what  of  the  cost  of  a 
folder  urging  a  position  on  the  principal 
Issue  dividing  E>arkwater  from  his  opponent 
Bob  Cleanrlver?     Can  Issues  and  the  candi- 

dates l>e  separated  so  easily?  It  Is  doubtful 
Section  3  thus  could  make  slightly  veiled 
political  contributions  deductible.  The 
beneflt  would  not  be  universal  though.  To 
return  for  a  moment  to  the  antl-water-pol- 
lutlon  measure  used  as  an  example  before, 
suppose  Darkwater  Is  against  It  and  Clean- 
river  Is  for  It.  The  former's  supporters  could 
deduct  the  cost  of  their  literature  discuss- 

ing the  antipollution  measure  (and  thus 
their  support  of  Darkwater) ;  supporters  of 
Cleanrlver  could  not. 
Obviously,  congressional  memories  are 

very  short.  For  at  least  a  century  Senators 

and  'Representatives  have  regularly  In- veighed, Individually  and  collectively,  against 
lobbyUts  and  their  activities.  The  need  for 
substantial  disclosure  by  lobbyists,  particu- 

larly In  flnanclal  respects,  has  long  been  rec- 
ognized. When  a  person  or  organization  he- 

comes  a  lobbyist,  he  Is  required  to  register 
as  such  and  thereafter  to  report  quarterly 
his  expenditures  for  these  purposes.  In 
spite  of  these  safeguards,  every  few  years 
some  lobbyists  become  so  bold  and  their 
overreaching  so  bad  that  a  special  Inquiry  Is 
required.  A  prime  example  was  the  creation 
In  the  84th  Congress  of  the  Senate  Special 
Committee  To  Investigate  Political  Activi- 

ties, Lobbying,  and  Campaign  Contributions. 
Its  report  states  graphically  the  kinds  of 
abuses  which  occur  and  the  large  sums  of 
money  available  to  be  spent  on  efforts  to 
Influence  legislation.  Sugar  quota  bills  at- 
t.act  lobbyists  like  flies  and.  like  flies,  their 
activities  are  not  widely  admired.  The  Sen- 

ate Foreign  Relations  Committee  Is  cur- 
rently beginning  an  Investigation  of  another 

group  of  lobbyists,  an  Inquiry  which  has 
grown  In  large  part  out  of  concern  for  their 
lucrative  financial  arrangements.  Nor  are 

problems  with  lobbyists  confined  to  Wash- 
ington. Their  Influence  on  State  legislators 

and  their  sometimes  questionable  methods 
In  State  capltols  Is  notorious. 
When  projected  against  all  this  experi- 

ence, section  3's  proposed  flnanclal  bonanza 
for  one  group  of  lobbyists  and  their  employ- 

ers seems  Ironic  In  the  extreme.  If  not  down- 
right cynical. 

There  Is  no  challenge  here  to  lobbying  per 

se  It  Is  unquestionably  legitimate.  A  con- 
stlmtlonally  protected  right  of  our  citizens.  It 
often  supplies  useful  information  and  reac- 

tions on  pending  legislation.  However.  It 
would  be  foolish  to  exalt  It  unduly  for  those 
reasons.  At  best,  lobbying  Is  a  mixed  bless- 

ing for  It  is  almost  always  exclusively  con- 
cerned with  self-interest  rather  than  the 

broad  public  interest.  Fortunately,  section  3 
presents  only  a  narrow  problem,  viz.  whether 
or  not  the  lobbying  done  by  one  segment  of 
our  society  -  taxpayers  with  business  In- 

come -should  be  entitled  to  support  from  the Federal  Treasury. 

A  number  of  arguments  are  made  In  favor 
of  this  measure.  Some  of  them  have  a  sur- 

face plausibility,  but  on  close  analysis  none 
of  them  holds  water.  The  Issue  Is  actually 
a  simple  one.  We  begin  with  >  longstanding 
rule  that  all  taxpayers,  business  and  non- 

business, who  seek  to  Influence  the  work  of 
legislative  bodies.  National,  State,  or  local, 
pay  their  own  expenses  In  full  without  as- 

sistance from  the  Federal  tax  system.  This 
neutral  posture  of  the  tax  law  Is  a  healthy 
one  and  should  be  defended  and  strength- 

ened. Legislation  affects  all  our  citizens.  It 
Is  entirely  suitable  that  all  who  seek  to  In- 

fluence that  legislation,  directly  or  Indirectly, 
should  be  treated  alike.  The  expenses  of  all 
should  be  on  the  same  footing  as  far  as  the 
Treasury  of  the  United  Slates  Is  concerned. 
The  only  Issue  here  Is  whether  or  not  to  de- 

part from  this  principle  of  neutrality  and 
equality.  Plainly,  the  case  for  such  a  change 
has  not  been  and  cannot  be  proved. 

Mr.  DOUGLAS.  Mr.  President,  I  ask 
for  the  yeas  and  nays  on  my  amendment. 
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The  vcas  and  nays  were  ordered.  gates,  their  State  organization  pays  their 

Mr  BUSH     Mr   President,  I  wish  to  expenses.    If  that  is  the  case,  they  should 

nose  the  amendment  of  the  Senator  be  able  to  deduct  their  expenses,  if  they 

?.«,n  Illinois.    It  seems  to  me  that  this  have  a  legitimate  case.  ^ 

1&191 

from  ̂ ^|^°'^5t--^i,Yng   amendment,   one         Mr.  PROXMIRE.     I  agree   with   the 
'tt^hi^h  discriminates  very  much  against     Senator.     However,  they  cannot  do  it.     ductible. 

to  the  Government  and  present  its  case, 
as  an  ordinary  and  necessary  step  to 
take  in  transacting  business,  that  ex- 

pense cannot  be  distinguished  from  any 
other   expense,   and   it   should    be    de- 

small  business  organizations  in  this 

country.  The  amount  which  large  cor- 
porations, the  ones  the  Senator  from 

Illinois  is  talking  about,  spend  in  con- 

nection with  appearances  before  com- 
mittees and  Members  of  Congress  and 

agencies  of  the  Government,  Is  a  very 
small  matter  for  the  large  corporations, 
but  It  may  be  of  great  importance  to 
the  smaller  companies. 

It  seems  to  me  that  the  committee 

amendment  is  vei-y  considerate— as  op- 
posed  to   the   Douglas   amendment^-in 

They  are  not  allowed  to  do  it.  The 
amendment  of  the  Senator  from  Illinois 

would  do  away  with  a  very  severe  imbal- 
ance. The  members  of  the  league  can- 

not deduct  their  contributions  from  their 
income  taxes. 

Mr.  BUSH.  I  would  correct  that  im- 
balance the  other  way.  I  would  be 

liberal  in  giving  them  a  chance  to  deduct 

their  expenses,  or  to  have  someone  as- 
sume the  expenses,  if  they  have  business 

to  transact  with  the  Federal  Govern- 
ment in  their  own  interest.  I  do  not 

believe,  because  organizations  have  an 

Mr.  BUSH.  The  Senator  is  absolutely correct. 

Mr.  CURTIS.  An  organization  may  be 
a  worthwhile  organization,  but  may  not 
be  engaged  in  a  trade  or  a  business,  so 
is  not  taxed.  Therefore,  there  is  no 
necessity  for  determining  its  net  income, 
and  the  principle  of  the  business  deduc- 

tion does  not  apply  at  all. 

Mr.  BUSH.  The  Senator  is  abso- 
lutely correct. 

Mr.  CURTIS.  I  think  it  might  be 
well  to  show  the  legislative  intent  as  to 

that  it  gives  the  smaller  Dusmess  com-     ut-ut^vc    uc^-auM;  uiea..i^a.iyiic  -avc  ai.     ̂ ^y  paragraph   (C)   was  included  as  a 
panics  an  opportunity  to  assert  their  own     merest,  that  it  is  necessarily  an  inter-     committee    amendment.      That    para- -   -  '  -  --"-J     — 1 —    ^         est  against  the  public  interest.    That  has     -        -  -  ^ self-defense,  so-called,  when  Govern 
ment  has  Its  hand  In  almost  everything, 
and  most  small  corporations  have  some 
business  to  transact  in  Washington  and 
must  wait  upon  their  Representatives 
and  Senators  and  some  of  the  agencies, 
and  even  appear  before  committees. 

It  Is  a  real  hardship  for  them  not  to 
be  able  to  charge  off  as  business  expenses 
such  appearances  In  connection  with 
which  these  expenses  are  incurred.  Such 

appearances  are  made  by  labor  organi- 
zations and  by  such  groups  as  the  League 

of  Women  Voters,  and  a  great  many  oth- 
er nonprofit  organizations.  So  I  would 

say,  as  I  read  the  amendment,  having 
listened  carefully  to  the  debate,  that  the 
purpose  of  the  committee  amendment  is 
to  correct  an  injustice  and  to  give  the 
smaller  business  organizations  a  better 
chance  to  defend  themselves  and  to  state 
their  case  before  Members  of  Congress  or 
before  committees  or  before  governmen- 

tal agencies.  I  very  much  hope  that  the 
amendment  of  the  Senator  from  Illinois 
will  not  prevail. 

Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  yield? 

Mr.  BUSH.     I  yield. 
Mr.  PROXMIRE.  Is  it  not  true  that 

under  present  law  when  any  businessman 
comes  to  Washington  and  appears  be- 

fore an  agency  of  Government,  other 
than  Congress,  if  the  visit  relates  to  his 
business,  the  expenses  of  his  trip  are 
deductible  at  the  present  time? 

Mr.  BUSH.    I  hope  so. 
Mr.  PROXMIRE.    That  is  correct. 
Mr.  BUSH.  That  being  the  case,  I  see 

no  reason  why  these  people  should  not 
be  given  the  same  treatment  when  ap- 

pearing before  the  Congress. 
Mr.  PROXMIRE.  Is  it  not  true  that 

the  members  of  other  groups  to  which 
the  Senator  has  referred,  such  as  the 
League  of  Women  Voters,  cannot  sub- 

tract their  expenses?  I  am  referring  to 
the  members  of  the  league  who  make 
contributions  to  the  league. 
Mr.  BUSH.  Such  organizations  do 

not  pay  any  Income  tax,  because  they 
are  nonprofit  organizations. 

Mr.  PROXMIRE.  I  mean  the  people 
who  contribute  to  the  league.  The  con- 

tribution they  make  to  the  league  is  not 

been  so  often  said  here  this  afternoon. 
Many  people  come  to  Washington  who 
belong  to  small  organizations.  They 
may  consist  of  40,  50,  or  60  people.  Not 
long  ago  a  delegation  came  to  see  me  on 
the  trade  bill.  One  of  the  organizations 
employs  60  people,  another  200  or  300 
people.  These  are  important  employers 
in  little  towns  In  my  State.  What  the 
Senator  from  Illinois  wants  to  do,  as  I 
see  it,  is  to  deprive  them  of  the  privilege 
given  them  under  the  bill  of  charging 
their  expenses  against  their  income 
account. 

Mr.  PROXMIRE.  I  agree  100  per- 
cent that  those  business  groups  often 

do  represent  the  public  interest.  But 
whether  they  do  or  not  they  should  in 
all  instances  be  heard  and  be  given  every 
encouragement  to  appear.  Their  ap- 

pearance is  not  on  the  same  basis  as 
the  appearance  of  nonprofit  groups, 
because  the  activities  of  such  groups  as 
the  League  of  Women  Voters  or  the  Com- 

mittee for  Constitutional  Action,  or  any- 
other  such  group,  are  not  related  to  any 
financial  benefit  but  to  a  deep  conscien- 

tious conviction.  So  under  the  present 
tax  laws,  unless  we  violate  in  some  way 
the  principle  of  permitting  only  those 
expenses  to  be  deducted  which  are  re- 

lated to  increasing  income  or  reducing 
cost,  I  do  not  see  how  we  can  give  the 
same  consideration  to  other  groups.  Un- 

less we  can  equate  it  in  that  way,  it 
seems  to  me  it  would  be  much  better  to 
carry  on  with  the  present  law,  which 
treats  all  groups  equally. 

Mr.  CURTIS.  Mr.  President,  will  the 
Senator  from  Connecticut  yield? 

Mr.  BUSH.    I  yield. 
Mr.  CURTIS.  I  do  not  think  we  can 

compare  a  business  entity  with  non- 
business or  nonprofit  organizations 

which  are  interested  in  causes.  The  pur- 
pose of  a  deduction  under  the  income  tax 

law.  is  to  enable  a  taxpayer  to  determine 
his  net  income,  so  that  the  Government 
may  apply  and  collect  the  tax.  If  a 
small  businessman  must  make  an  ex- 

penditure of  any  kind,  whether  it  is  for 
a  repair  or  for  buying  supplies,  that  ex- 

penditure, of  course,  must  be  deducted 
from    his    gross    income    to    ascertain 

graph  reads: 
In  direct  connection  wlh  comrminlcatlon 

of  Information  between  the  taxpayer  and 
an  employee  or  stockholder  with  respect  to 
legislation  or  proposed  legislation  of  direct 
Interest  to  the  taxpayer. 

That  provision  was  adopted  by  the 
committee  after  it  had  rejected  an  argu- 

ment for  extending  it  to  the  general 
public.  Tlie  committee  decided  that  that 
would  not  be  a  proper  tax  deduction,  be- 

cause such  an  extension  would  go  quite 
far.  But  the  committee  very  appro- 

priately, I  think,  contended  that  the 
language  in  paragraph  (C)  was  some- 

thing vital  to  the  business  and  was  a 
proper  business  expense. 

Mr.  BUSH.  I  think  that  is  absolutely correct. 

Mr.  President,  I  again  express  the  hope 
that  the  amendment  will  be  rejected. 
Mr.  KERR.  Mr.  President,  the 

amendment  in  the  bill  which  the  Sen- 
ator from  Illinois  seeks  to  strike  is  in 

reality  a  very  simple  amendment  and, 
in  my  judgment,  an  equitable  and  just 
amendment.  The  Senator  from  Illinois 
made  two  or  three  significant  remarks. 
He  said  there  is  no  way  to  foretell  what 
the  Supreme  Court  will  do.  Tliat  is  true. 
If  the  Supreme  Court  had  not  done 
something  that  was  not  foreseen,  this 
amendment  would  not  have  been  neces- 

sary, because  under  the  1954  code,  sec- 
tion 162(a),  is  the  provision: 

There  shall  be  allowed  as  a  deduction 
all  the  ordinary  and  necessary  expenses  paid 
or  Incurred  during  the  taxable  year  In  car- 

rying on  any  trade  or  business.  Including — • 

Among  other  things — 
(2)  traveling  expenses  (Including  the  entire 
amount  expended  for  meals  and  lodging) 
while  away  from  home  In  the  pursuit  of  a 
trade  or  business. 

That  language  is  specifically  in  the 
basic  income  tax  law.  It  provides  that 
the  income  tax  percentages  shall  not 
apply  to  that  part  of  the  expenditures 
by  a  taxpayer  made  in  carrying  on  any 
trade  or  business,  including  travelir^ 
expenses,  meals,  lodging,  and  so  forth, 
while  away  from  home  in  the  pursuit  of 
a  trade  or  business. 

In  spite  of  that  plain  provision  in  the 
utauctiDie.  although  it  is  for  members  whether  there  is  enough  income  from  law,  the  Treasury  issued  regulations 

IS?,  ""^I^o^f  °*;'^'''°"-  ̂ °^  example.  which  to  pay  the  tax.  which  were  to  the  contrary,  and  said Mr.  BUSH.    I  assume  that  if  mem 
tx^rs  of  the  league  come  here  as  dele- 

By  the  same  token,  in  this  day  of  big    that  if  they  were  expenditures  to  come 
government,  if  small  business  must  come     to  Washington  to  see  Members  of  Con- 
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gress,  such  expenditures  were  not  deduct- 
ible. 

The  Supreme  Court  held  that  in  view 

of  these  regulations  having  been  eromul- 
gated  by  the  Tieasury,  the  act  of  Con- 

gress was  ineffective,  in  view  of  the  fact 
that  it  did  not  specifically  lepeal  them. 

Therein,  as  I  said,  the  Senator  from 
Illinois  is  right;  we  cannot  tell  what  the 
Supreme  Court  will  do. 

The  Supreme  Court  handed  down  two 
decisions  upholding  the  validity  of  the 
regulations. 

Mr.  DOUGLAS.  Mr.  President,  will 

the  Senator  >-ield? 
Mr.  KERR.    Please  let  me  finish. 
In  Cammarano  against  United  States 

and  P.  Straus  and  Sons,  Inc.,  against 
United  States,  the  Court  held  that 
although  the  amounts  expended  for  leg- 

islative matters  were  "ordinary  and  nec- 
essar:-"--in  fact,  essential  to  the  very 
survival  of  the  taxpayer's  business — 
nevertheless  they  were  not  deductible 
because  the  regulations  barred  the  de- 

duction of  this  particular  type  of  expense. 
Congress  finally  got  around  to  rec- 

ognizing its  duty  of  establishing  the 
rights  of  taxpayers. 

Mr.  DOUGLAS.  Mr.  President,  wiU 
the  Senator  yield? 

Mr.  KERR.     I  yield. 
Mr.  DOUGLAS.  Is  the  Senator  quot- 

ing from   
Mr.  KERR.  I  am  quoting  from  the 

committee  report. 
Mr.  DOUGLAS.  Is  the  Senator  quot- 

ing the  opinion  of  the  Court  as  handed 
down  by  Justice  Harlan? 

Mr.   KERR.     I  would   not   know. 
Mr.  DOUGLAS.  Or  is  the  Senator 

quoting  the  concurring  opinion  of  Justice 
Douglas? 

Mr.  KERR.  I  am  reading  from  the 
report  of  the  committee  with  reference 
to  the  bill. 

Mr.  DOUGLAS.  The  Senator  is  not 
going  back  to  the  decision  itself? 

Mr.  KERR.  I  am  not  reading  from 
the  language  of  the  decision. 
Mr.  DOUGLAS.  The  Senator  said 

that  the  Court  had  held  that  those  ex- 
penses were  ordinary  and  necessary.  I 

have  the  decision  before  me.  I  cannot 
find  that  anywhere  in  the  Harlan  opin- 

ion, which  was  joined  in  by  eight  of  the 
nine  members  of  the  Court.  There  is 
language  of  a  similar  nature  in  the  con- 

curring opinion  of  Justice  Douglas.  I 
thirJc  the  Senator  is  quoting  the  ex- 

ception, not  the  rule. 
Mr.  KERR.  Mr.  President,  if  the  Su- 

preme Court  had  not  handed  down  the 
decision  holding  that  the  language  of 
the  statute  did  not  mean  what  it  said, 
and  was  adversely  affected  by  reg\i)a- 
tions,  then  this  amendment  would  not 
be  necessary.  The  reason  why  the  com- 

mittee amendment  is  necessary  is  that 
the  code.  In  1954,  specifically  provided 
that  such  expenses  were  deductible. 

Mr.  DOUGLAS.  No,  it  did  not.  It 
provided  for  expenses  which  were  ordi- 

nary and  necessary  to  the  conduct  of  a 
business. 

Mr.  KERR.  I  liked  what  the  Senator 
said  about  the  first  amendment  to  the 
Constitution. 

Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting 
the  free   exercise  thereof;   or  abridging  the 

freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress 
of  grievances. 

Mr.  DOUGLAS.  There  was  no  viola- 
tion of  that  in  the  Cammarano  case. 

Mr.  KERR.  I  understand.  The  Con- 
stitution guarantees  the  people  the  right 

to  petition  the  Government,  provided  it 
is  at  their  own  expense. 

Mr.  DOUGLAS.  But  it  does  not  create 
a  business  interest  and  provide  that  the 
taxpayers  shall  pay  52  percent. 

Mr.  KERR.  Oh,  the  Senator  kind  of 
tickles  me  about  that.  He  talks  about 
consumers.  I  am  a  consumer.  A  con- 

sumer has  a  right  to  this  deduction  if  he 
comes  here  to  talk  about  his  trade  or 
business. 

Mr.  DOUGLAS.     No;  he  does  not. 
Mr.  KERRr    Yes.  he  does,  if  he  comes 

here  in  connection  with  his  trade  or  busi- 
ness. 

Mr.  DOUGLAS.  But  not  In  his  func- 
tion as  a  consumer;  not  in  his  function 

as  a  generalized  taxpayer. 
Mr.  KERR.  The  big  corporation  can- 

not get  a  deduction  for  its  expenses  In 
coming  here  as  a  consumer. 

Mr.  DOUGLAS.  But  it  can  get  a  de- 
duction for  Its  expenses  when  it  appears 

here  in  connection  with  its  direct  finan- 
cial interest  as  a  producer. 

Mr.  KERR.  It  can  get  a  deduction  for 
its  expenses  if  It  comes  here  in  relation 
to  a  legislative  matter  directly  connected 
with  its  business,  and  so  can  a  consumer. 

Mr.  DOUGLAS.  But  the  consumer's 
interest  is  not  directly  related. 

Mr.  KERR.  But  every  consumer  has  a 
trade  or  business. 

Mr.  EXDUGLAS.  But  the  consumption 
function  is  not  included. 

Mr.  KERR  Well,  that  is  subject  to 
another  tax;  it  has  not  been  overlooked, 
I  say  to  the  Senator  from  Illinois. 

Mr.  DOUGLAS.  I  am  sure  it  has  not; 
and  the  Senator  from  Oklahoma  would 
heap  more  onerous  sales  taxes  on  the 
consumers,  too. 

Mr.  KERR.  That  Is  not  correct,  and 
I  defy  the  Senator  to  show  that  I  have 
ever  said  anything  in  that  regard.  I  do 
not  impute  his  motives.  I  simply  say  he 
has  made  an  incorrect  statement,  and  I 
challenge  him  to  document  to  the  con- trary. 

Mr.  DOUGLAS.  The  effect  of  what 
the  Senator  from  Oklahoma  is  doing  Is 
to  make  the  tax  system  of  the  country 
more  regressive. 

Mr.  KERR.  That  Is  a  matter  of  opin- 
ion, Mr.  President 

Mr.  DOUGLAS.  No,  It  Is  a  matter  of 
fact. 

Mr.  KERR.  It  Is  stated  as  a  fact;  I 
know  some  Senators  think  their  opin- 

ions are  automatically  facts.  But  I  know 
of  no  law  making  it  so,  nor  do  I  know  of 
any  law  making  their  opinions  binding 
on  the  Congress. 

Mr.  DOUGLAS.  The  Senator  from 
Oklahoma  is  proceeding  in  his  charac- 

teristic fashion. 
Mr.  KERR.  That  is  marvelous.  And 

so  is  the  Senator  from  Illinois.  And  I 
am  sure  he  Is  enjoying  it  as  much  as  the 
Senator  from  Oklahoma  is. 

Mr.  DOUGLAS.  It  Is  never  a  pleasure 
to  debate  with  the  Senator  from  Okla- 
homa. 

Mr.  KERR.  Then  why  waste  so  much 
time  doing  It? 

Mr.  DOUGLAS.  Because  I  think  some 
matters  of  principle  are  involved.  I  do 
not  take  pleasure  in  insulting  fellow 
Senators. 

Mr.  KERR.  Then  why  do  It?  Why 
make  the  statement  that  the  Senator 
from  Oklahoma  is  in  favor  of  sales  taxes? 
That  was  making  an  attack  by  the  use 
of  a  statement  not  based  on  fact.  How- 

ever, I  do  not  regard  it  as  an  insult.  I 
do  not  think  the  Senator  from  Illinois 
could  insult  me,  Mr.  President.  I  love 
him;  I  respect  him;  I  am  delighted  to 
debate  with  him;  I  would  not  be  denied 
that  privilege,  or  have  it  denied  him,  for 
anything  in  the  world — although  It  Is 
a  great  job  to  try  to  keep  his  mind  on 
his  business  or  to  try  to  keep  his  state- 

ments in  line  with  the  record.  But  even 
that  is  not  a  burden,  I  admit. 

Mr.  President,  this  provision  In  the 
Constitution  Is  a  very  valid  one  and  a 
very  interesting  one. 

The  Senator  from  Illinois  said  special 

privilege  after  special  privilege  after  spe- 
cial privilege  exert  pressure  and  get  spe- 
cial legislation  against  consumers. 

You  know,  Mr.  President,  all  the  peo- 
ple who  come  here  constitute  all  of  Amer- 

ica. The  people  who  come  here  to  peti- 
tion their  Congress  represent  the  sum 

total  of  the  population  of  the  United 
States;  and  It  Is  our  job  to  represent 
them.  As  was  said  by  the  Senator  from 
Illinois,  every  once  In  a  while  they  bring 
us  information  we  did  not  have.  It 
probably  happens  as  often  to  me  as  It 
does  to  any  other  Senator.  I  welcome 
them,  if  they  are  from  Oklahoma;  I  want 
them  to  come  here. 

But  I  sat  here  and  listened  to  the  Sen- 
ator from  Wisconsin  and  the  Senator 

from  Illinois  talk  about  how  unbearable 
it  was  for  their  constituents  to  come  here 
and  press  upon  them  their  matters  of 
interest.  I  wish  to  say  to  the  people  from 
Oklahoma  that  It  is  not  unbearable  to 
the  Senator  from  Oklahoma  for  his  peo- 

ple to  come  here. 
Mr.  DOUGLAS.  May  I  ask  whether 

the  Senator  from  Oklahoma  Is  speak- 
ing for  the  administration  when  he 

speaks  now? 
Mr.  KERR.  I  am  speaking  for  Kerr, 

of  Oklahoma,  and  I  did  not  know  the 
administration  had  authorized  Douglas 
to  speak  for  It. 

Mr.  DOUGLAS.  No,  It  has  not.  But 
the  Treasury  has  announced  that  It  is 
opposed  to  these  provisions;  and  It  Is 
extraordinary  to  see  the  Senator  from 
Oklahoma  sitting  in  the  seat  of  the 
Democratic  leadership  and  opposing 
amendments  which  are  quite  in  harmony 
with  the  administration. 

Mr.  KERR.  And  it  Is  amazing  to  me 
to  see  the  Senator  from  Illinois  sitting 
here  and  lobbying  for  the  administration 
and  getting  a  deduction  for  his  expenses, 
ll.aughter.) 

Yet  that  is  done  under  the  law : 

For  purposes  of  the  preceding  sentence, 
the  place  of  residence  of  a  Member  of  Con- 

gress (Including  any  Delegate  and  Resident 
Commissioner)  within  the  SUte,  congres- 

sional district,  territory,  or  possession  which 
he  represents  In  Congress  shall  be  considered 
his  home,  but  amounts  expended  by  such 
Members  within  each  taxable  year  of  living 
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.voenses  shall  not  be  deductible  for  Income 

Why,  Mr.  President,  every  Member  of 

Congress  has  a  deductible  item  of  up  to 

S3  000  for  living  expenses  while  attend- 
jn^  to  his  business  here,  even  though  his 
business  for  the  moment  is  lobbying  for 
the  administration.  Yet  he  would  deny 
that  right  to  his  constituents. 

Mr.  President,  I  wish  to  say  that  I  am 
g]ad  to  have  my  constituents  come  here. 
I  would  be  worried  if  they  did  not  come. 

Mr.  President,  all  in  the  world  that 
tliis  provision  does  is  to  say  that  business 
people  or  consumers  or  laborers  or 
truckers  or  farmers  who  come  here  to 

talk  to  their  Members  of  Congress  about  a  legis^tive^body? 

their  business  can  deduct,  for  income-  
*'"  ""^^^ tax  purposes,  their  expenses  of  comijig 

here  and  doing  that.  Would  not  it  be 
an  empty  right  to  guarantee  them  the 
right  to  petition  their  Members  of  Con- 
gi°ess,  and  then  say,  ■You  have  that right,  but  you  must  pay  all  the  expenses 
out  of  your  own  funds,  and  they  will  not 
constitute  a  deduction"— although  the 
income  tax  applies  only  to  the  net  in- 

come after  tlie  deductions  specifically 
mentioned  in  the  1954  code;  and  the  ref- 

erence to  that  would  not  be  necessary 

like  to  know  the  rationale  in  favor  of  ar- 
guing that  expenses  covered  by  subpara- 
graph (C)  should  be  deductible  expenses. 

Accepting  the  Senator's  argument  that 
a  taxpayer  should  have'  the  right  to  de- duct expenses  for  presenting  his  case  be- 

fore a  legislative  body,  whether  of  the 
Federal  Government,  a  State,  or  a  local 
subdivision  of  government — on  what  rea- 

soning can  the  same  argument  be  ap- 
plied to  a  taxpayer  discussing  legislation 

with  his  employees  or  stockholders?  Is 
not  that  a  normal  expense  of  his  busi- 

ness which  does  not  bear  directly  upon 
his  presentation  of  the  business'  inter- 

est— whether  corporate  or  individual — to 

Mr.  KERR.  Mr.  President,  is  the  Sen- 
ator directing  a  question  to  me? 

Mr.  COOPER.    Yes. 
Mr.  KERR.  One  of  the  responsibilities 

of  management  is  to  operate  its  busi- 
ness in  such  a  way  as  to  pay  a  return 

to  the  stockholders  on  their  investment. 
Certainly,  management  has  the  respon- 

sibility of  keeping  the  stockholders  and 
the  employees  informed  as  to  legislation 
which  affects  their  business.  Why  should 
a  business  or  trade  be  denied  the  right 
to  deduct  the  expense  of  informing  its 

cept  for  the  fact  that  the  Supreme     owners  of  matters  which  could  adversely 
Court  disregarded  it  and  held  that  it  was 
not  effective. 

Mr.  President,  I  urge  that  the  amend- 
ment be  rejected. 

Mr.  COOPER.  Mr.  President,  I  should 
like  to  ask  one  or  two  questions  of  either 
the  Senator  from  Oklahoma  or  the  Sen- 

ator from  Illinois.  I  have  listened  to  the 
arguments  made  for  the  amendment, 
and  I  have  listened  to  the  arguments 
made  against  it. 

As  I  understand  it.  the  argument  made 
by  the  Senator  from  Oklahoma  is  that 
these  expenses  are  like  other  expenses; 
that  if  they  are  directly  related  to  or  as- 

sociated with  the  carrying  on  of  the 
trade  or  business,  then,  so  the  Senator 
from  Oklahoma  argues,  they  should  be 
deductible,  if  they  are  involved  in  pre- 

senting claims  for  legislation. 
Mr.  KERR.    Yes. 
Mr.  COOPER.  And  I  also  understand 

that  that  would  apply,  as  a  matter  of 
policy,  in  connection  with  the  taxpayer's right  to  petition. 

But  I  ask  about  provision  (1)  on  page 
39.  to  which  the  Senator  from  Nebraska 
referred.  As  I  understand,  there  is  no 
connection  with  the  obtaining  by  the  em- 

ployer or  stockholder  of  information  in 
reference  to  proposed  legislation  of  di- 

rect interest  to  the  taxpayer.  If  this 
section  remains  in.  as  I  see  it.  such  ex- 

penses would  be  deductible  if  they  are 
for  transportation,  for  travel,  or  for  food 
or  for  preparing  information  or  state- 

ments, or  talks  between  a  taxpayer  and 
the  employers  or  stockholder,  with  re- 

spect to  legislation. 
Mr,  KERR.  In  connection  with  his 

own  business. 
Mr,  COOPER.    His  own  business? 
Mr.  KERR.    Yes. 
Mr.  COOPER.  I  must  say  that  in  this 

case  I  cannot  see  that  the  same  argu- 
ment would  apply  to  this  section;  I  refer 

to  the  argument  supporting  the  deduc- 
tion of  expenses  by  a  taxpayer  who  pre 

affect  it,  when  they  are  charged  with  the 
responsibility  of  management?  Other- 

wise, it  occurs  to  the  Senator  from  Okla- 
homa, they  would  be  derelict  in  their 

duty.  If  an  insurance  policy  is  taken 
out  against  fire  loss,  that  is  a  deductible 
expense.  If  a  lawyer  is  hired  on  a  re- 

tainer basis  to  protect  the  company  and 
to  handle  its  business  in  accordance  with 
the  law.  that  is  a  deductible  expense.  If 
a  law  is  proposed  which  would  have  an 
adverse  effect,  the  cost  of  opposing  that 
law  in  Congress  is  deductible.  Should 
not  the  managers  have  a  right  to  deduct 
the  expense  of  informing  the  stockhold- 

ers or  employees  so  they  can  be  pro- 
tected, just  as  they  are  protected  against 

fire,  adverse  litigation,  or  other  matters 
affecting  the  welfare  or  profitability  of 
the  business? 

Mr.  COOPER.  If  Congress  wants  to, 
it  can  extend  the  right  to  deduct  expenses 
in  this  or  other  fields,  but  I  think  there 
is  a  distinction  here. 

Mr.  KERR.  I  say  to  the  Senator  that 
while  that  is  a  separate  item  from  that 
of  sending  someone  to  Washington,  it 
still  has  to  be  directly  connected  with 
the  trade  or  business;  but  the  amend- 

ment of  the  Senator  from  Illinois  would 
strike  both  provisions  out  of  the  bill. 

Mr.  COOPER.  As  has  been  argued, 
and  reported,  this  entire  section  is  bot- 

tomed on  the  idea  that  a  taxpayer — one 
carrying  on  a  trade  or  business — should 
be  able  to  deduct  expenses  for  appearing, 
communicating,  or  preparing  to  present 
his  case  to  legislative  bodies  upon  pend- 

ing or  proposed  legislation.  That  is  the 
essence  of  the  section.  If  it  is  desired 
to  give  the  taxpayer  such  deductions  for 
appearing  before  legislative  bodies,  pre- 

paring testimony,  and  for  necessary  and 
proper  expenses  in  connection  with  pre- 

senting their  petitions — if  one  wants  to 
use  the  constitutional  phrase — to  p,  legis- 

lative body,  such  a  purpose  is  under- 
standable.     But    the    provision    I    am 

i^"!^^^**  fw  ̂̂   ,*^  .^'?'^  legislative  body  or    talking   about  is  something  else.     The w  some  other  legislative  body.    I  should     taxpayer   would    also   be    permitted    to 

deduct  expenses  for  communications  be- 
tween the  taxpayer  and  his  stockholders 

or  his  employees — persons  who  do  not 
have  jurisdiction  for  the  enactment  of 
legislation. 

For  example,  this  would  cover  all  kinds 
of  expenses  for  communications  between 
persons  and  to  persons  who  are  not 
charged  with  legislation.  Admitting  the 
reasoning  upon  which  the  plea  for  the 
entire  section  is  based — that  of  the  pres- 

entation of  a  position  to  a  legislative 
body — it  does  not  apply  to  carrying  on  a 
kind  of  campaign  with  stockholders  for 
or  against  legislation.  There  is  a  distinc- 

tion between  these  two  kinds  of  expenses. 
Mr.  KERR.  I  can  understand  how  one 

could  make  a  differentiation,  but  the 
majority  of  the  Finance  Committee  felt 
that  this  language  was  consistent  with 
the  language  of  the  entire  provision. 
The  Senator  from  Oklahoma  concurred 
in  that  feeling.  That  action  certainly 
is  not  binding  on  the  Senate. 

The  proposed  amendment  would  strike 
out  the  entire  section.  After  that 
amendment  was  disposed  of,  if  the  Sen- 

ator from  Kentucky  wanted  to  offer  an 
amendment  to  strike  out  the  particular 
portion  to  which  he  is  addressing  him- 

self, it  would  be  in  order.  I  would  not 
agree  with  him,  but  it  would  be  in  order. 

Mr.  CURTIS.  Mr.  President,  will  the 
Senator  yield? 

Mr.  COOPER.    I  yield. 
Mr.  CURTIS.     I  am  opposed  to  the 

amendment  that  is  offered. 
Mr.  COOPER.  Is  the  Senator  re- 

sponding to  the  question  I  raised? 
Mr.  CURTIS.  Yes.  I  believe  that 

paragraph  (C)  should  be  the  law,  any- 
way, but  I  also  think  it  is  well  to  keep 

it  in  the  bill.  Certainly,  it  is  a  duty  of 
management  to  keep  the  stockholders 
and  owners  informed,  if  it  is  a  necessary 
expense  of  doing  business,  and  without 
the  doing  of  business,  no  employees  could 
be  kept  employed. 
May  I  also  point  out  that  in  lines  6 

and  7  of  page  39  of  the  bill  are  the  w  ords 
"ordinai-y  and  necessary."  This  section 
is  not  an  invitation  to  businessmen  to 
come  to  Washington  on  anything  which 
might  be  interesting.  It  has  to  be  an  or- 

dinary and  necessary  expense.  The  bus- 
iness must  be  threatened  or  it  must  be 

proposed  that  burdensome  Government 
regulations  are  to  be  put  on  the  busi- 

ness which  might  result  in  loss  of  opera- 
tions or  loss  of  jobs.  To  defend  against 

that  kind  of  legislation,  as  the  Senator 
from  Oklahoma  has  pointed  out,  is  just 
the  same  as  defending  the  business 
against  fire  or  any  other  business  hazard. 
Mr.  COOPER.  I  understand  and 

agree  with  the  Senator  on  the  para- 
graphs dealing  with  the  presentation  of 

position  to  legislative  bodies.  I  un- 
derstand that  legitimate  expenses  are 

incurred  in  presenting  views  on  legisla- tion at  Washington,  or  Frankfort,  Ky., 
or  Omaha,  Nebr.,  on  legislation  which 
may  be  critical  to  the  business.  But  the 
Senate  version  extends  the  House  version 
and  permits  deductions  for  functions 
which  the  business  performs  anyway,  and 
which  are  not  communications,  appear- 

ances, with  legislative  bodies  or  ofBcials. 
Mr.  CURTIS.  The  business  would 

perform  it  anyway,  but  there  should  be 
a  deduction  for  it. 
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Mr.  COOPER.  With  respect  to  ex- 

peases  Incurred  In  connection  with  tax- 
payers appearing  before  Congress  or 

other  legislative  bodies,  it  would  be  rea- 
sonably easy  to  ascertain  whether  the 

expenses  were  necessary  for  a  legislative 
purpose,  because  the  legislation  or  pro- 

posed legislation  could  be  identified,  as 
well  as  the  committees  or  members. 
But  I  do  not  know  how  it  could  practi- 

cably be  determined  whether  expenses 
covered  by  subparagraph  (C)  were  neces- 

sary in  the  case  of  legislation  which  was 
proposed  or  pending  before  a  legislative 
body. 

My  question  Is,  Why  was  it  added? 
What  is  the  rationale? 

Mr.  CURTIS.  I  have  stated  my  rea- 
son. 

Mr.  COOPER.  For  the  pui-pose  of  In- 
fonning  the  stockholders  or  employees 
about  legislation? 
Mr.  CURTIS.  No;  because  It  Is  a 

necessity  of  doing  business. 
Let  us  consider  a  hypothetical  case  of 

an  industry  threatened  by  a  trade  agree- 
ment or  a  tariff  change.  If  the  industry 

were  threatened  with  injury,  that  would 
be  a  threat  to  the  employees.  Suppose 
that  this  caused  an  explanation  to  be 
made  to  the  employees,  as  to  what  the 
industry  believed  about  the  situation. 
Suppose  It  caused  a  petition  to  be 
printed,  so  that  employees  might  sign 
their  names.  There  would  be  a  com- 

munication to  them.  I  think  that  would 
be  the  same  necessary  expense  of  doing 
business  as  a  fire  insurance  policy  would 
be. 

Mr.  MILLER.  Mr.  President,  would 
the  Senator  yield? 

Mr,  COOPER.     I  yield. 
Mr.  MnXER.    Perhaps  I  can  be  help- 

ful. 
I  wish  to  say  that  I  agree  with  the 

Senator  from  Nebraska  that,  generally 
speaking,  such  expenses  are  deductible 
expenses  now.  There  is  no  point,  even, 
in  having  the  provision  enacted  for 
those,  since  that  is  already  a  part  of  the 
law  and  is  already  contained  in  the  con- 

cept of  what  is  ordinary  and  necessary. 
I  can  visualize  a  situation  which 

might  develop  in  which  a  different  as- 
pect might  arise.  For  example,  let  us 

con.<;idcr  the  case  mentioned  by  the  Sen- 
ator from  Nebraska.  In  which  a  mailing 

might  be  made  to  employees  and  to 
stocklioldcrs.  calling  their  attention  to 
the  fact  that  a  certain  bill  was  pending  in 
the  Congress  and  that,  if  enacted.  It 
might  cause  considerable  hardship  to 
the  company.  That  would  be  all  that 
would  be  said,  and  I  think  that  would 
be  a  deductible  expense  under  the  pres- 

ent law.  That  would  be  a  matter  of  In- 
formation. Usually  that  Information 

would  be  contained  In  some  kind  of  a 
weekly  or  monthly  letter  of  information 
to  the  people  involved,  anyway. 

Let  us  assume,  however,  that  coupled 
with  the  infonnation  there  would  be  a 
statement,  "We  urge  upon  you  to  con- 

tact your  Members  of  Congress.  This  is 
the  list  of  the  Members  of  Congress. 
Write  to  them  along  this  line.  Here  Is 
a  sample  letter  you  might  use." 

I  would  supgcst  that  then  they  would 
be  getting  into  an  area  prohibited  un- 

der present  tax  law,  which  would  be  the 
effort  to  influence  legislation.    It  would 

be  almost  a  direct  invitation  to  people  to 
participate  In  a  mass  movement  to  af- 

fect legislation. 
I  think  this  tj-pe  of  activity  probably 

would  not  be  allowable  as  a  deduction 
under  the  present  state  of  the  law.  but 
under  the  proposed  provision  it  would 
be  deductible. 
-  I  think  each  Senator  must  reach  a 
judgment  as  to  whether  that  latter  type 
of  activity  Is  a  kind  of  activity  to  be  en- 

couraged, to  be  put  in  about  the  same 
category  as  the  flist  activity.  So  far  as 
I  am  concerned,  I  wish  to  say  that  the 
Junior  Senator  from  Iowa  believes  It  is 
a  good  idea  for  people  to  be  educated  on 
these  things,  and  I  think  it  Is  all  right. 
But  there  would  be  a  question,  in  the 
present  state  of  the  law. 

Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  yield  for  a  question? 

Mr.  COOPER.  I  yield. 
Mr.  PROXMIRE.  The  Senator  from 

Kentucky  has  raised  a  question  to  which 
there  has  been  no  answer.  What  the 
proponents  of  the  amendment  argue  Is 
that  this  expense  should  be  allowed  as 
a  deduction  as  a  necessary  business  ex- 

pense. The  Senator  from  Kentucky 
raised  the  question  as  to  why  it  would 
be  a  necessary  expense  to  tell  the  stock- 

holders about  proposed  legislation  or  to 
tell  employees  about  proposed  legislation 
unless  there  were  a  desire  for  them  to 
take  some  kind  of  action  to  bring  pres- 

sure on  the  Congress,  on  a  State  legis- 
lative body,  or  on  a  city  council,  or  to 

take  a  particular  action  which  the  busi- 
ness might  wish  them  to  take. 

So  far  as  that  being  a  necessary  busi- 
ness expense  Is  concerned.  In  the  sense 

of  reducing  cost  or  of  Increasing  Income, 
it  is  perfectly  obvious  and  apparent  it 
would  not  be.  I  think  the  question  raised 
by  the  Senator  from  Kentucky  has  not 
been  answered  at  all. 
The  Senator  from  Nebraska  made  a 

noble  attempt  to  given  an  example,  un- 
der the  Trade  Agreement  Act.  of  a  com- 

pany which  might  be  Injured.  In  that 
particular  case,  he  said,  the  employees 
should  be  told  the  situation,  for  they 
might  wish  to  sign  a  petition.  Certainly 
that  would  be  fair,  but  It  would  have 
nothing  to  do  with  reducing  cost  or  in- 

creasing Income,  unless  there  were  a 
desire  to  bring  pressure  iipon  a  legisla- tive body. 

Mr.  MILLER.  Mr.  President,  will  the 
Senator  yield  at  that  point,  so  that  I  may 
develop  the  idea  about  Increasing  income 
or  reducing  cost?  It  is  not  merely  a 
question  as  to  whether  It  will  increase 
income  or  reduce  cost.  It  also  involves 
the  question  of  maintaining  income. 
That  would  Involve  ordinary  and  neces- 

sary expense.  If  the  business  volume  of 
a  taxpayer  were  threatened  by  proposed 
legislation,  It  would  be  an  ordinary  and 
necessary  business  expense  to  seek  to 
maintain  volume  by  fighting  the  pro- 

posed legislation. 
Mr.  PROXMIRE.  That  might  be. 

The  Senator  from  Kentucky  very  wisely 
divided  hfs  question.  He  said  that  ap- 

pearances before  a  legislative  body  might 
Involve  a  necessary  expense,  but  that  the 
cai  I  ying  on  of  a  campaign  among  stock- 

holders would  have  nothing  to  do  with  It. 
The  stockholders  could  do  nothing  about that. 

I  be- 

Mr.  COOPER.     Mr.  President, 
lieve  I  still  have  the  floor. 

Mr.  MILLER.  Mr.  President,  if  the 
Senator  will  permit,  the  Senator  from 
Iowa  wished  to  make  the  point  that  this 
would  be  only  one  step  removed  from 
having  a  lawyer  go  to  the  city  of  Wash- 

ington. DC,  to  say  something  alx)ut  a 
bill  being  considered,  of  Importance  to 
a  company.  What  would  be  the  differ- 

ence between  that  case  and  notifying 
the  stockholders,  so  that  they.  In  turn, 
could  write  to  their  representatives  in 
Congress?  It  seems  to  me  the  same  ob- 

jective would  be  Involved. 
If  someone  Is  opposed  to  sending  a 

lawyer  to  Washington.  D.C..  and  allow- 
ing the  taxpayer  to  take  that  expense  as 

a  deduction,  naturally  the  same  person 
would  be  opposed  to  allowing  a  business 
deduction  based  on  stockholders  con- 

tacting Members  of  Congress. 
Mr.  PROXMIRE.  Mr.  President,  if 

the  Senator  will  permit.  I  should  l>e 
glad  to  answer  that. 

Mr.  MILLER.  If  the  Senator  believes 
In  the  first.  I  think  he  will  believe  In  the 
second. 

Mr.  COOPER.  Mr.  President.  I  offer 
an  amendment,  which  I  send  to  the  desk 
and  ask  to  have  stated. 
The  PRESIDING  OFFICER  (Mr. 

Hart  In  the  chair).  The  amendment 
will  be  stated  for  the  Information  of  the 
Senate. 

The    Legislative    Clerk.      Beginning 
on  line   24.  page  34.  it  Is  proposed  to 
strike  out  all  through  line  2  on  page  40. 

Mr.    COOPER.      Mr.    President,    this 
puts  the  question  before  the  Senate. 

Mr.  PROXMIRE.     Mr.  President,  will 
the  Senator  yield  for  a  question? 

Mr.  COOPER.     I  yield. 
Mr.  PROXMIRE.    I  say  to  the  Sena- 

tor from  Iowa  that  if  employees  were  to 
go  to  the  city  of  Washington.  D.C.   
The  PRESIDING  OFFICER.  The 

Senator  will  suspend. 
The  Chair  is  advised  that  the  proposed 

amendment  does  not  bear  on  the  Doug- 
las amendment. 

Mr.  KERR.  Mr.  President,  I  should 
like  to  remind  the  distinguished  Senator 
fiom  Kentucky  that  after  the  pending 
amendment  is  voted  upon,  his  amend- 

ment then  would  be  in  order. 
Mr.  COOPER.  I  wrote  the  amend- 

ment hurriedly  in  pencil,  and  I  will  per- fect It. 
Mr.  KERR.     Mr.  President   
Tlie  PRESIDING  OFFICER.  The 

Chair  assumes  that  the  Senator  from 
Kentucky  temporarily  Is  withholding  his amendment. 

Mr.  KERR.  It  could  not  be  before  the 
Senate,  because  It  has  not  been  com- 

pleted. Mr.  COOPER.  The  amendment  U 
completed  now.  I  ask  that  it  be  stated. 
The  PRESIDING  OFFICER.  The 

Chair  Is  now  advised  that  the  amend- 
ment offered  by  the  Senator  from  Ken- 

tucky is  in  order,  and  the  amendment 
will  be  stated  for  the  information  of  the 
Senate. 
The  Legislative  Clerk.  Beginning 

on  line  24.  page  39,  it  Is  proposed  to 
strike  out  through  line  2  on  page  40. 

Mr.  KERR.  Mr.  President,  a  parlia- mentary Inquiry. 
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The         Mr.  JAVITS.     I  wish  to  express  my 
agreement  with  the  Senator  from  Ken- 

parliamentary     tucky  and  the  Senator  from  Minnesota. 
I  think  we  are  approaching  or  appar- ciiuation  one  In  which  the  amendment  .„  ,^      ,,.  v, 

(Trred  by  the  Senator  from  Kentucky     ently  gettmg  into  a  field  which  needs 

is  to  be  considered  a  substHute  for  the     some  charting.     The  proposal  is  a  fair 

jmcndment  offered  by  the  Senator  from Illinois?  _ 
The  PRE^DING  OFFICER.  The 

Chair  Is  advised  that  it  will  be  regarded 
as  a  perfecting  amendment. 

Mr.  KERR.    I  would  say  to  the  Pre 

way  to  begin.  I  am  somewhat  acquaint- 
ed with  the  legal  problems  of  corpora- 

tions. I  think  there  should  be  some 
analogy  with  the  authority  of  trade 
unions.  If  the  amendment  is  trimmed  in 
the  way   my  colleagues  have  now   de- 

The  PRESIDING  OFFICER.  The 
question  Is  on  agreeing  to  the  amend- 

ment of  the  Senator  from  Kentucky. 
The  yeas  and  nays  have  been  ordered, 
and  the  clerk  will  call  the  roll 

The  legislative  clerk  proceeded  to  call 
the  roll. 

Mr.  DOUGLAS.  Mr.  President,  a  par- liamentary inquiry. 
The  PRESIDING  OFFICER.  The 

Senator  will  state  it. 
Mr.  DOUGLAS.    Is  the  amendment  of 

Officer  in  that  relationship,  as  I     signed  it.  It  will  get  started  upon  that     the  Senator  from  Kentucky  an  amend- siding      .,       „       . 
understand  the  situation,   the  Senator 
from  Illinois  offered  an  amendment  to 

path  without  going  beyond  it. 
The  reason  is  that  almost  any  general 

strike  "out  a  very  great  deal  of  language,     piece  of  legislation,  no  matter  how  broad. The    PRESIDING    OFFICER.      The     will  affect  a  major  company.     There- 
Senator  is  correct.  fore  we  would  open  quite  a  door  in  the 

Mr.  KERR.     Now  the  Senator  from     proposal  with   relation  to   stockholders 
Kentucky  has  offered  an  amendment  to     and  employees.    It  may  be  justified,  but 

ike  out  only  a  limited  part  of  that     I  think  we  are  well  advised  to  start  in  a     mentary  inquiry. 

ment  to  the  bill  or  an  amendment  to  my 
amendment? 
The  PRESIDING  OFFICER.  The 

amendment  would  amend  the  language 
of  the  bill  which  the  amendment  of  the 
Senator  from  Illinois  proposes  to  strike. 

Mr.  KERR.    Mr.  President,  a  parlia- 

str 
same  language. 
The  PRESIDING  OFFICER.  The 

Chair  is  advised  that  this  is  in  order  as 
a  perfecting  amendment. 

Mr.  KERR.    I  understand. 
Mr.  COOPER.  Mr.  President,  may  I 

ask  the  status  of  my  amendment? 
The  PRESIDING  OFFICER.  The 

amendment  has  been  stated.  The  ques- 
tion is  on  agreeing  to  the  amendment 

offered  by  the  Senator  from  Kentucky. 
Mr.  MCCARTHY.  Mr.  President,  as  I 

understand  the  amendment  offered  by 
the  Senator  from  Kentucky,  it  would 
leave  in  section  3,  the  deductions  which 
are  to  be  allowed,  to  include  all  neces- 

sary and  ordinary  expenses  paid  or  in- 
curred in  the  taxable  year  in  direct 

connection  with  appearances  before  com- 
mittees of  Congress  or  legislative  bodies. 

It  would  also  leave  intact  section  (B)  on 
page  39,  providing  for  communications 
between  the  taxpayer  and  the  organiza- 

tion of  which  he  is  a  member. 
However,  the  effect  would  be  to  strike 

from  the  bill  section  (C),  beginning  on 
page  39,  which  would  allow  deductions 
"in  direct  connection  with  communica- 

tion of  information  between  the  taxpayer 
and  an  employee  or  stockholder  with  re- 

spect to  legislation  or  proposed  legis- 
lation of  direct  interest  to  the  taxpayer." 

This  section  was  added  in  the  Finance 
Committee,  and  I  think  It  would  open 
the  way  to  real  abuse. 

I  was  in  favor  of  allowing  deductions 
for  the  ordinary  expenses  of  lobbying. 
But  I  do  think  that  the  proposed  deduc- 

tion which  would  pennit  deductions  in 
connection  with  communications  of  in- 

formation between  the  taxpayer  and  his 
employer  or  stockholders  would  open  the 
way  to  the  use  of  the  deduction  for  po- 

litical pui-poses.  If  such  a  deduction 
were  to  be  allowed,  it  should  be  part  of 
a  general  change  in  the  law,  so  that  in- 

dividual voters  or  individual  citizens 
could  have  the  same  advantages.  I  hope 
that  the  amendment  offered  by  the  Sen- 

ator from  Kentucky  will  be  agreed  to. 

limited  way  with  what  the  Senators  have 
outlined.  I  support  them  in  their 
amendment. 
The  PRESIDING  OFFICER.  The 

question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Kentucky. 

Mr.  JAVITS.  Mr.  President,  I  ask  for 
the  yeas  and  nays. 

The  PRESIDING  OFFICER.  Is  there 
a  sufficient  second? 
The  yeas  and  nays  were  not  ordered. 
Mr.  COOPER.  Mr.  President,  I  sug- 

gest the  absence  of  a  quorum. 
The  PRESIDING  OFFICER.  The 

clerk  will  call  the  roll. 
The  legislative  clerk  proceeded  to  call 

the  roll. 
Mr.  KERR.  Mr.  President,  I  ask 

unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  Is  there 
objection?  The  Chair  hears  none,  and 
it  is  so  ordered. 

Mr.  KERR.  Mr.  President,  I  ask  for 
the  yeas  and  nays. 

The  PRESIDING  OFFICER.  Is  there 
a  sufficient  second? 

The  yeas  and  nays  were  ordered. 
The  PRESIDING  OFFICER.  The 

question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Kentucky. 

Mr.  COOPER.  Mr.  President,  as  the 
Senator  from  New  York  has  said,  when 
testimony  is  adduced,  on  this  particular 
section,  necessity  for  it  may  be  demon- 

strated. But  the  committee  report  deals 
only  with  the  question  of  taxpayers  ap- 

pearing before  and  communicating  with 
legislative  bodies.  There  has  been  op- 

position even  to  these  deductions.  So 
far  as  I  am  concerned,  I  have  felt  that 
taxpayers  have  the  right  to  present  their 
cases  before  legislative  bodies.  But  it 
seems  to  me  that  this  particular  provi- 

sion would  add  a  new  element,  which  is 
not  connected  with  the  problem  of  tax- 

payers presenting  their  cases  before  leg- 
islative bodies. 

Taxpayers  would  have  the  right  to 
Mr  /-<~,r^DfD  ,»  r,  J  .  ,  .  deduct  for  their  communications  to  em- 

that  mv  ̂   I-  ̂'""'^'^f*-.  \  a^k  pioyees  or  stockholders,  upon  matters 
l!i!!,L!J'LlT!"o^T.^P'_Jl^..P"{.^<=i^'^  ̂ y  which,  it  seems  to  me,  are  wholly  the I  make     concern  of  their  business  considered  in adding  on  line  23  the  word  ' 
the  request  because  of  the  reference  to 
■■(C)."    The  last  word  in  line  23  would be  "or." 

Mr.  JAVITS.    Mr.  President,  will  the Senator  yield? 
Mr.  COOPER.    I  yield. 

the  context  of  the  entire  section  which 
is  dealing  with  the  presentation  of  is- 

sues before  legislative  bodies.  It  seems 
to  me  that  this  provision  is  an  exten- 

sion beyond  the  purpose  of  the  entire section. 

The  PRESIDING  OFFICER.  The 
Senator  will  state  it. 

Mr.  KERR.  If  the  Cooper  amendment 
Is  agreed  to,  then  the  Senate  will  vote 
on  the  Douglas  amendment,  which 
would  strike  the  remainder  of  the  lan- 

guage of  the  section. 
The  PRESIDING  OFFICER.  The 

Senator  is  correct. 
Mr.  KERR.  It  is  kind  of  like  cutting 

a  dog's  tail  off  an  inch  at  a  time  so  it would  not  hurt  so  badly. 
Mr.  GORE.  Mr.  President,  a  parlia- mentary Inquiry. 
The  PRESIDING  OFFICER.  The 

Senator  will  state  it. 
Mr.  GORE.  How  is  It  possible  that 

while  one  amendment  to  a  section  of  the 
bill  is  pending,  an  amendment  in  the 
second  degree  to  the  same  section  to 
which  the  pending  amendment  applies, 
may  be  considered? 
The  PRESIDING  OFnCER.  The 

Chair  is  advised  that  the  amendment  is 
a  perfecting  amendment,  intended  for 
the  purpose  of  perfecting  a  portion  of 
the  bill  proposed  to  be  stricken. 

Mr.  MILLER.  Mr.  President,  a  parlia- 
mentary inquiry. 

The  PRESIDING  OFFICER.  The 
Senator  will  state  it. 

Mr.  MILLER.  I  regret  that  the  Sen- 
ator from  Iowa  is  still  not  clear  on  the 

question.  Do  I  correctly  understand 
that  the  Cooper  amendment  would 
amend  the  Douglas  motion  in  such  a 
way  that  the  only  portion  that  would 
affect  the  bill  would  be  on  page  39  to 
strike  the  language  starting  on  line  23 
with  the  word  "or"  and  going  over  to line  2  on  page  40? 
The  PRESIDING  OFFICER.  The 

Chair  is  advised  that  it  would  not  affect 
the  Douglas  motion.  The  action  in  the 
Cooper  amendment  would  not  affect  the 
motion  by  the  Senator  from  Illinois  to 
strike  out  what  may  thereafter  be  left. 

Mr.  DOUGLAS.  Mr.  President,  a  par- 
liamentai-y  inquiry. 
The  PRESIDING  OFFICER.  The 

Senator  will  state  it. 
Mr.  DOUGLAS.  If  the  amendment 

does  not  affect  my  motion,  how  can  it  be 
a  perfecting  amendment  to  my  motion? 
The  PRESIDING  OFFICER.  The 

Chair  is  advised  that,  in  the  parliamen- 
tary sense,  it  is  not  a  perfecting  of  the 

language  in  the  Senator's  amendment at  all 
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Mr.    MCCARTHY.     Mr.    President,    a 

parliamentary  inquiry.        
The  PRESIDING  OFFICER.  The 

Senator  will  state  Jt 
IJlr.  McCarthy,  if  the  amendment 

Is  agreed  to,  then  the  bill  would  be  with- 
out section  (C).  The  Douglas  amend- 

ment would  then  strike  out  sections  (A) 
and  (B),  because  (C)  would  be  gone.  So 
the  practical  effect  would  oe  the  same. 
It  seems  to  me,  In  any  case. 

If  the  amendment  is  agreed  to,  the 
Douglas  motion  would  run  only  to  (A) 
and  (B)  because  only  those  two  sections 
would  be  left  in  the  bill. 
The  PRESIDING  OFFICER.  The 

Parliamentarian  points  out  that  the 
Senate  could  change  any  section  that 
remains  in  the  bill  thereafter. 
Mr.  MCCARTHY.  The  Douglas 

motion  now  runs  to  sections  (A),  (B). 
and  (C).  If  the  Cooper  amendment  Is 
agreed  to,  no  section  (C)  would  remain. 

The  PRESEDING  OFFICER.  The  mo- 
tion of  the  Senator  from  Illlrols  would 

have  the  effect  of  striking  out  all  that 
remains  In  the  bill  after  action  on  the 
Cooper  amendment. 

Mr.  HOLLAND.  Mr.  President,  to 
simplify  the  question,  I  ask  for  a  division 
of  the  three  elements  in  the  Douglas 
amendment. 
The  PRESIDING  OFFICER.  The 

Chair  Is  advised  that  the  yeas  and  nays 
having  been  ordered  on  the  Cooper 
amendment,  the  request  for  a  division  on 
the  other  parts,  not  Included  In  the 
Cooper  amendment.  Is  not  In  order  at 
this  time. 

Mr.  PASTORE.  Mr.  President,  a  par- 
liamentary inquiry. 

The  PRESIDENT.  The  Senator  will 
sUte  It. 

Mr.  PASTORE.  If  the  Cooper  amend- 
ment were  rejected,  would  not  the  Doug- 

las motion  have  to  be  modified?  Other- 
wise, we  would  have  to  vote  on  part  C  a 

second  time.    Is  that  not  correct? 
The  PRESIDING  OFFICER.  The 

question  would  then  come  on  the  amend- 
ment of  the  Senator  from  Illinois  to 

strike  out  all  of  that  section,  whereas 
the  amendment  of  the  Senator  from 

Kentucky  is  to  strike  out  only  one  sec- 
tion 

Mr.  PROXMIRE.  Mr.  President,  a 
parliamentary  inquiry. 
The  PRESIDING  OtTICER.  The 

Senator  will  state  It. 
Mr.  PROXMIRE.  Is  It  not  true  that 

the  motion  of  the  Senator  from  Illinois 
was  pending,  and  therefore  the  Cooper 
amendment  would  be  In  order  only  as  an 
amendment  to  the  motion  of  the  Senator 
from  Illinois? 
The  PRESIDING  OFFICER.  The 

Chair  Is  advised  that  the  Senator's  state- 
ment Is  not  correct.  The  Cooper  amend- 
ment Is  a  preferential  one  and  seeks  to 

perfr^t  the  language  of  the  text  which 
th3  Douglas  motion  would  strike  out. 

Mr.  HICKENLOOPER.  Mr.  President, 
I  ask  for  the  regiilar  order. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment  of- 

fered by  the  Senator  from  Kentucky 
(Mr.  CooperI. 
The  yeas  and  nays  have  been  ordered, 

and  the  clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to  call 
the  roU. 

Mr.  METCALF  (when  his  name  was 
called) .  On  this  vote  I  have  a  pair  with 
the  Senator  from  Texas  [Mr.  Yarbob- 
oogh).  If  he  were  present  and  voting  he 

would  vote  "yea."  If  I  were  at  liberty 
to  vote,  I  would  vote  "nay."  I  therefore 
withhold  my  vote. 

"The  rollcall  was  concluded. 
Mr.  MANSFIELD.  I  announce  that 

the  Senator  from  Nevada  [Mr.  Bible], 
the  Senator  from  North  Dakota  (Mr. 
Burdick],  the  Senator  from  Mississippi 
[Mr.  Eastland],  the  Senator  from  Lou- 

isiana [Mr.  Ellender],  the  Senator  from 
Arkansas  [Mr.  Fulbright],  the  Senator 
from  Minnesota  [Mr.  Humphrey],  the 
Senator  from  Washington  [Mr.  Macku- 
son],  the  Senator  from  Utah  (Mr. 
Moss],  the  Senator  from  Maine  (Mr. 
MuskieI,  the  Senator  from  Florida  [Mr. 
Smathers],  the  Senator  from  Massa- 

chusetts [Mr.  Smith],  and  the  Senator 
from  Texas  [Mr.  Yarborooch]  are  ab- 

sent on  oEBcial  business. 
I  further  announce  that  the  Senator 

from  New  Mexico  (Mr.  Anderson],  the 
Senator  from  Alaska  (Mr.  GRrxNiscl, 
the  Senator  from  Wyoming  (Mr. 
Hickey],  and  the  Senator  from  Missouri 
(Mr.  Symington]  are  necessarily  absent. 

I  further  announce  that,  if  present 
and  voting,  the  Senator  from  North  Da- 

kota (Mr.  Bdrdick],  the  Senator  from 
Louisiana  IMr.  Ellender],  the  Senator 
from  Alaska  (Mr.  GROENrNc],  the  Sena- 

tor from  Minnesota  [Mr.  Humphrey], 
the  Senator  from  Washington  (Mr.  Mac- 
noson],  the  Senator  from  Utah  (Mr. 
Moss],  the  Senator  from  Maine  [Mr. 
Muskie],  and  the  Senator  from  Massa- 

chusetts (Mr.  Smith]  would  each  vote 

"yea." 
On  this  vote,  the  Senator  from  Florida 

[Mr.  Smathers]  is  paired  with  the  Sena- 
tor from  Missouri  (Mr.  Symincton]. 

If  present  and  voting,  the  Senator  from 

Florida  would  vote  "nay."  and  the  Sena- 
tor from  Missouri  would  vote  "yea." Mr.  DIRKSEN.  I  announced  that 

the  Senators  from  Maryland  (Mr.  But- 
ler and  Mr.  Beall],  the  Senator  from 

Utah  (Mr.  Bennftt],  the  Senator  from 
South  Dakota  [Mr.  Bottum],  the  Sena- 

tor from  Indiana  (Mr.  Capehart],  the 
Senators  from  New  Hampshire  [Mr. 
Cotton  and  Mr.  Murphy],  the  Senator 
from  Arizona  (Mr.  Goldwater],  the 
Senator  from  Idaho  [Mr.  Jordan],  the 
Senator  from  California  (Mr.  Kuchfl], 
the  Senator  from  Kentucky  (Mr.  Mor- 

ton], the  Senator  from  Ma.ssachusctts 
(Mr.  Saltonstall],  and  the  Senator 
from  Delaware  (Mr.  Williams]  are  nec- 

essarily absent. 
The  Senator  from  Wisconsin  (Mr. 

Wiley]  Is  detained  on  ofBclal  business. 
If  present  and  voting,  the  Senator 

from  Maryland  (Mr.  Beall],  the  Sena- 
tor from  Indiana  [Mr.  Capehart],  and 

the  Senator  from  Idaho  (Mr.  Jordak] 

would  each  vote  "nay." 
The  result  was  announced — yeas  40, 

nays  29,  as  follows: 
.    [No    238  Leg.] 

TEAS— *0 
Alkea  CaJTOU  Clark 
Bartlett  Case  Cooper 
Byrd.  W.  Va.        Church  Dodd 

Douglas 
Long,  HawaU Proxmlre EDgle 
Long.Lft. Randolph 

Gore 

McCarthy 

RusseU 
Bart McGee 

Scott Hayden McNaniara 

Sparkman 
BUI 

Monroney 
Elennls 

Jackson Morse 

Talraadge 

Javlts 
Neuberger 

WUJlams.  N  J. Keating 

Pa  store Toung.  Ohio 
Kefauver 

PeU 

Long,  Mo. 

Prouty 

NAYS— 29 Allott     . 

Pong 

McaeHan 

Boggs 

Hartke Miller 

Bush' 

Blckenlooper 
Mundt 

Byrd,  Va. 

Holland Pearson 

Cannon Hr\iska Robertson 

Carlson Johnston Smith.  Maine 
Chavez Jordan.  N.C. Thurmond 
Curtis 

Kerr 
Tower 

Dlrksen Lausche 

Toung,  N.  Dak. Ervln 
ManEHeld 

NOT  VOTING — SI 
Anderson Fulbrlght 

Murphy 

BeaU 
Goldwater Muskie 

Bennett 
Gruenlng 

SaltonstaU Bible 
Hickey 

Smathers 
Bottum Humphrey 

Smith.  Mass. 
Burdick Jordan.  Idaho Symington 
Butler 

Kuchel 

WUey 

Capehart 
Magnuson 

WUllams.  DeL 

Cotton Melcair 

Tarborough 

Eastland Morton 

Ellender Moss 

So  Mr.  Cooper's  amendment  was 
agreed  to. 

Mr.  COOPER.  Mr.  President,  I  move 
that  the  vote  by  which  the  amendment 
was  agreed  to  be  reconsidered. 

Mr.  KEATING.  I  move  to  lay  that 
motion  on  the  table. 
The  motion  to  lay  on  the  table  was 

agreed  to. 
The  PRESroiNG  OFFICER.  The 

question  now  recurs  on  the  motion  of  the 
Senator  from  Illinois  (Mr.  DouclasI,  to 
strike  out  section  3,  as  amended. 

Mr.  GORE.  Mr.  President,  a  number 
of  Senators  have  Indicated  that  they 
have  engagements.  I  understand  that 
the  Arkansas  Choir  Is  about  to  present 
a  program.  I  will  make  an  offer.  If 
Senators  will  give  me  their  attention  for 
5  minutes,  I  will  finish  In  5  minutes. 

I  think  the  philosophical  basis  for 

support  of  or  opposition  to  the  amend- 
ment was  amply  delineated  by  comments 

of  the  distinguished  and  able  senior  Sen- 
ator from  Oklahoma  [Mr.  Kerr],  who 

said  a  few  moments  ago  that  the  people 

who  come  to  Washington  "to  petition 
their  Congress  represent  the  sum  total  of 
the  population  of  the  United  States:  and 

It  Is  our  job  to  represent  them."  He 
al.<;o  stated  that  "all  the  people  who  come 

here  constitute  all  of  America." 
I  fear  there  is  a  tendency  to  feel  that 

this  Is  so;  but  I  deny  that  it  is  or  ought 
to  be  a  fact.  True,  we  are  now  tending 

to  become  a  government  by  organiza- 
tion and  for  organization.  This  Is  con- 

trary to  the  fundamental  concept  of  our 
system  which  Is  based  upon  individual 
citizenship  and  the  concept  that  Mem- 

bers of  Congress  represent  the  whole 
people  and  must  give  the  interests  of 
the  whole  people  more  weight  than  Is 
given  private  interests,  no  matter  how 
organized. 

The  question  involved  In  this  amend- 
ment is  not  the  constitutional  right  of 

petitlorL  That  is  not  at  Issue  in  the  bill 
at  all.  No  right  is  impinged  by  the 

pending  amendment.  The  right  of  peti- 
tion is  clear;  indeed.  Congress  could  not 

deny  it  if  it  desired  to  do  so.  What  Js 
involved?    I  think  there  is  here  a  basic 
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question  of  public  policy  in  the  ends 
Avhich  can  properly  be  promoted  by  tax 
law— the  policy  of  giving  legislative  en- 

dorsement by  way  of  tax  deduction  to 
lobbying  on  a  national  scale;  tax  deduc- 

tion for  lobbying  not  only  with  respect 
to  contacts  with  Members  of  Congress, 
but  appearances  before  congressional 
committees.  It  is  activity  at  the  con- 
giessional  level  that  we  hear  most  about. 

But  if  we  read  the  bill,  starting  at  the 
bottom  of  the  section,  instead  of  the 
first  sentence  of  the  section,  we  find  that 
a  tax  deduction  is  provided  for  lobbying 
all  the  way  down  to  the  grassroots — 
with  respect  to  legislative  bodies  of  the 
counties;  the  city  council  of  the  smallest 
incorporated  town  in  every  State;  and 
State  legislatures. 

Dues  are  made  tax  deductible.  What 
kind  of  dues?  In  what  amount?  How 
assessed?  No  definition  is  provided.  I 
believe  the  records  show  that  last  year 
the  American  Medical  Association  spent 
more  money  for  lobbying  than  any  other 
organization  in  the  United  States.  Sup- 

pose next  year  the  AMA  spent  twice  that 
much,  or  10  times  that  amount;  and  at 
the  end  of  the  year,  each  individual 
member  of  the  AMA  received  a  notice 

saying,  'Your  dues  are  thus  and  so" — 
perhaps  10  times  or  25  times  what  they 
were  last  year.  No  limits  are  placed  by 
the  bill;  there  is  no  definition  in  the  bill. 
■The  word  used  is  "dues".  For  what 
purpose?  For  the  purpose  of  buying 
$100-a-plate  dinners?  For  the  purpose 
of  ringing  doorbells  in  an  attempt  to 
manufacture  sentiment? 

The  real  question  before  the  Senate  Is 
a  simple  one:  Do  we  want  to  preserve 
the  traditional  concept  of  our  democratic 
way  of  life  that  Members  of  Congress 
represent  individual  citizens,  or  do  we 
want  to  give  legislative  endorsement  and 
encouragement  to  government  by  organ- 

ization and  for  organization?  The  ques- 
tion is  just  that  simple,  it  seems  to  me. 

Perhaps  it  is  old  fashioned,  but  I  prefer 
to  view  my  job  otherwise.  I  do  not 
wish  to  see  the  people  of  the  country 
misled — as  they  were,  recently,  into 
thinking  that  a  withholding  procedure 
was  a  new  tax. 

Mr.  President,  sometimes  I  feel  that 
my  heaviest  responsibility  is  to  represent 
those  who  are  least  aware  of  their  need 
for  representation— to  be  of  assistance  to 
the  people  who  do  not  belong  to  special- 
interest  lobbies. 

Mr.  PASTORE.  Mr.  President,  will 
the  Senator  from  Tennessee  yield? 

Mr.  GORE.  I  yield. 
Mr.  PASTORE.  The  Senator  does 

make  a  point;  but  it  has  been  my  experi- 
ence, in  serving  on  congressional  com- 

mittees, that  they  invite  people  to  come 
to  Washington  and  to  testify  before 
them,  and  not  all  the  witnesses  are  sub- 
penaed.  Many  of  them  are  invited  to 
come  to  testify,  in  order  to  help  the  com- 

mittee make  its  record.  Does  the  Sena- 
tor take  the  position  that  they  should 

have  to  pay  their  own  expenses,  out  of 
their  own  pockets,  rather  than  be  able 
to  have  them  handled  as  deductible  ex- 

penses? Such  witnesses  testify  before 
many  committees— in  fact,  before  all 
the  committees.  Including  the  Joint 
Committee  on  Atomic  Energy.    When 

we  invite  them  to  come  before  the  com- 
mittees, as  witnesses,  to  help  the  com- 
mittees, how  would  the  Senator  from 

Tennessee  have  their  expenses  treated? 
Mr.  GORE.  It  seems  to  me  that  when 

Congress  wishes  to  receive  testimony 
from  an  individual  who  is  knowledge- 

able in  a  given  area,  Congress  should  be 
able  to  provide  reimbu.-sement  of  his  ex- 
penses. Mr.  PASTORE.  But  Congress  does 
not  do  that;  that  is  done  only  when  a 
witness  is  subpenaed.  Only  when  a 
witness  is  subpenaed  are  his  expenses 
paid.  Otherwise,  there  is  absolutely  no 
appropriation  for  any  such  purpose. 
Many  witnesses  come  here  and  testify 

before  the  congressional  committees  at 
their  own  expense.  For  instance,  wit- 

nesses testify  for  that  purpose  before  the 
Joint  Committee  on  Atomic  Energy.  The 
Senator  from  Tennessee  says  they  would 
have  to  pay  their  expenses  out  of  their 
own  pockets.  That  makes  no  sense  at 
all. 

Mr.  GORE.  But  there  is  no  reason 
why  there  could  not  be  such  an  appro- 

priation; and  I  think  public  policy  might 
well  be  served  by  adopting  such  a  policy. 

Mr.  PASTORE.  But  that  would  have 
to  be  done,  it  seems  to  me,  before  this 
provision  is  discarded;  otherwise  there 
would  be  a  vacuum. 

Mr.  GORE.  On  the  contrary,  if  the 
provisions  of  this  section  of  the  bill  are 
adopted,  it  seems  to  me  the  other  course 
is  foredoomed.  I  think  this  is  quite  an 
unwise  provision.  The  Senator  from 
Rhode  Island  and  the  Senator  from  Ten- 

nessee are  discussing  expenses  in  con- 
nection with  appearing  and  testifying 

before  a  congressional  committee.  But 
I  say  to  my  friend  from  Rhode  Island 
that  will  be  a  minuscule  part  of  the  ex- 

penses dealt  with  and  encouraged  by 
this  provision.  Senators  should  read  the 
section.  Let  them  find  in  it  some  defini- 

tion of  "dues"  or  some  definition  of  "ex- 
penditures" or  some  definition  of  "re- 

search," or  some  way,  by  means  of  this 
provision,  whereby  the  Government 
could  deny  a  tax  deduction  for  a  retainer 
fee  paid  to  the  leading  politician  in  every 
congressional  district  or  in  every  county 
in  the  country,  or  to  lawyers  or  public- 
relations  experts.  This  provision  gives 
legislative  sanction  to  nationwide  lobby- 

ing organizations,  operating  from  the 
level  of  city  councils  and  the  magistrates' 
courts  in  the  counties  to  the  State  legis- 

latures and  to  the  Congress.  This  pro- 
vision is  more  serious  than  some  seem  to 

think.  I  feel  that  its  adoption  would 
be  a  grave  mistake. 

Mr.  President,  I  promised  to  be  brief; 
and  I  now  take  my  seat. 

Mr.  HOLLAND.  Madam  President   
The  PRESIDING  OFFICER  (Mrs. 

Neuberger  in  the  chair).  The  Senator 
from  Florida  is  recognized. 

Mr.  HOLLAND.  Madam  President,  I 
strongly  support  the  provision  of  the 
committee  bill  which  is  being  attacked  by 
means  of  this  amendment;  and  I  oppose 
the  amendment. 

Everyone  knows  that  when  a  business, 
large  or  small,  a  corporation  or  an  in- 

dividual, is  being  sued  in  court  and  is  be- 
ing threatened,  either  in  its  entirety  or 

in  regard  to  any  part — large  or  small — of 

its  equities,  it  has  a  right  to  employ  law- 
yers or  economists  or  specialists  or  other 

professional  men  in  various  fields,  and 
the  expenses  in  connection  with  employ- 

ing them  are  deductible  as  business  ex- 
penses. Everyone  knows  that,  and  it  is 

taken  for  granted. 
Madam  President,  the  greatest  Chief 

Justice  our  country  ever  had  made  one 
statement  for  which  he  will  always  be 
remeriibered — namely,  that  the  power  tc 
tax  is  the  power  to  destroy. 
When  taxation  is  proposed  or  threat- 

ened against  a  business,  and  when  the 
business  believes  the  tax  will  be  destruc- 

tive in  whole  or  in  part  of  its  property 
rights,  why  is  it  any  less  a  business  ex- 

pense for  that  business  to  employ  some- 
one who  can  properly  defend  it,  and,  in 

that  connection,  send  to  Washington 
someone — whether  a  lawyer  or  an  econ- 

omist or  an  engineer  or  some  other  ex- 
pert^and  have  the  knowledge  that  that 
expert  will  do  his  best  to  represent  the 
business,  and  have  the  knowledge  that 
the  expense  of  employing  that  expert 
will  be  deductible  as  a  business  expense? 

It  seems  to  me  that  is  so  reasonable 
and  is  such  a  commonsense  proposal 
that  no  one  could  for  a  moment  deny  it. 

Shall  we  say  that  anyone  who  is  en- 
gaged in  business  or  who  has  a  birsiness, 

large  or  small,  does  not  have  the  right  to 
defend  himself  when  he  is  confronted 
with  a  legislative  proposal  which  he  re- 

gards as  injurious  or  destructive  of  his 
business,  and  does  not  have  the  right  to 
regard  the  expenses  of  his  defense  as  ex- 

penses which  he  should  be  allowed  to  de- 
duct from  his  income  tax  statement?  It 

seems  to  me  that  such  a  provision  is  just 
full  of  commonsense  and  reason  and 
equity,  and  of  course  I  support  it. 

The  only  other  provision  left  in  the 
Senate  version  of  the  bill  against  which 
the  amendment  is  directed  is  the  similar 
provision  allowing  such  a  business  to  de- 

duct as  a  business  expense  its  payment  to 
an  association  or  organization  of  which 
it  is  a  part — an  organization  which  is 
conducting  the  defense  or  is  engaging 
in  the  representation  of  a  group  of  busi- 

nesses— for  example,  a  railroad  which 
pays  dues  to  the  National  Association  of 
Railroads  for  assembling  the  facts  which 
relate  to  the  entire  industry  may  deduct 
such  dues,  and  similar  cases  will  occur 
to  all  Senators.  That  is  all  that  is  left  in 
this  provision  of  the  bill. 

The  only  provision  which  might  have 
been  subjected  to  reasonable  question 
was  the  one  which  was  attacked  by  the 
Senator  from  Kentucky.  In  its  wisdom, 
the  Senate  has  deleted  that  provision.  I 
did  not  agree  with  that  act  of  deletion, 
but  I  do  agree  that  that  provision  was 
more  subject  to  question  than  the  two 
portions  which  are  left. 

But  the  provision  now  under  con- 
sideration simply  cannot  be  questioned — 

the  provision  that  any  businessman  shall 
have  a  right  to  proceed  to  his  own  de- 

fense and,  in  that  connection,  to  em- 
ploy those  he  may  need  to  represent  and 

defend  him — whether  it  be  a  lawyer  or 
an  economist  or  an  engineer,  or  whoever, 
in  his  opinion,  will  properly  represent  his 
particular  business  and  regard  such 
employment  as  a  business  expense.  I 
think  the   committee  provision  should 



2101 

18198 CONGRESSIONAL  RECORD  —  SENATE September  U 

be  defended,  and  that  the  amendment 
should  be  rejected. 

Mr.  KERR.  Madam  President,  all  of 
us  know  that  the  Government  is  collect- 

ing taxes  of  nearly  $100  billion  a  year 
from  the  Ameiican  people  and  from 
American  businesses,  both  large  and 
small,  regardless  of  the  size  of  their 
financial  activities  or  interests.  Such 
taxes  are  collected  from  corporations, 
many  of  them  regulated  and  controlled, 
and  all  of  them  having  to  do  with  the 
life,  the  health,  the  vigor,  and  the  vitaUty 
of  American  business. 

To  say  that  the  expenses  should  not  be 
deductible  when  a  taxpayer  or  citizen 
comes  to  Washington  in  connection  with 
a  matter  directly  related  to  his  business 
Is,  as  the  Senator  from  Florida  has  just 
now  said,  like  saying  to  that  taxpayer 
that  if  he  has  a  matter  \fchich  is  in  court, 
he  can  employ  a  lawyer  fo  help  defend 
him.  but  he  cannot  deduct  the  expense 
of  employing  the  lawyer — or  that  If  a 
taxpayer  or  a  businessman  has  a  mat- 

ter before  the  Federal  Trade  Commis- 
sion or  the  Federal  Power  Commission  or 

the  Interstate  Commerce  Commission,  he 
can  defend  himself,  but  cannot  deduct 
that  expense  as  a  business  expense. 

I  cannot  imagine  the  concept  of  those 
who  would  say  that  expenses  directly 
connected  with  the  trade  or  business  of 

a  taxpayer  should  not  be  deductible— 
when  the  taxpayer  travels  to  Washing- 

ton and  testifies  before  a  congre.'isional 
committee,  when  the  Congress  is  in  the 
process  of  increasing  taxes,  which  now 
total  nearly  $100  billion  a  year,  or  is  in 
the  process  of  expanding  the  restrictions 
or  controls,  which  already  are  most 
burdensome. 

So  I  join  the  Senator  from  Florida 
In  urging  that  the  amendment  be 
rejected. 
The  PRESIDING  OFFICER.  The 

question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Illinois  [Mr.  DouclasI 
to  strike  out  section  3  on  page  38,  line  17 
through  line  2  page  40,  as  amended  by 
the  Senator  from  Kentucky  (Mr. 
Cooper). 

The  yeas  and  nays  have  been  ordered, 
and  the  clerk  will  call  the  roU. 

The  Chief  Clerk  proceeded  to  call  the 
roll. 
Mr.  HART  (when  his  name  was 

called).  On  this  vot«  I  have  a  live  pair 
with  the  Senator  from  Nevada  (Mr. 
Bible).  If  he  were  present  and  voting, 

he  would  vote  "nay."  If  I  were  at  lib- 
erty to  vote.  I  would  vote  "yea."  I  there- 
fore withhold  my  vote. 

The  rollcall  was  concluded. 

Mr.  KERR.  I  announce  that  the  Sen- 
ator from  Nevada  (Mr.  Bible),  the  Sen- 
ator from  North  Dakota  (Mr.  Bur  dick), 

the  Senator  from  Mississippi  (Mr.  East- 
lamd),  the  Senator  from  Louisiana  (Mr. 
Ellender),  the  Senator  from  Arkansas 
(Mr.  FuLBRiGHil.  the  Senator  from  Min- 

nesota (Mr.  HoMFHREY).  the  Senator 
from  Washington  (Mr.  Macnuson).  the 
Senator  from  Montana  (Mr.  Mansfield), 
the  Senator  from  Utah  (Mr.  Moss),  the 
Senator  from  Maine  [Mr.  Mcskie).  the 
Senator  from  Georgia  (Mr.  Rdssell), 
the  Senator  from  Florida  (Mr.  Smath- 
ERS),  the  Senator  from  Massachusetts 
[Mr.  Smith),  the  Senator  from  Alabama 

(Mr.  Sparkman],  and  the  Senator  from 
Texas  (Mr.  Yarbofough]  are  absent  on 
official  business. 

I  further  announce  that  the  Senator 
from  New  Mexico  (Mr.  Anderson),  the 
Senator  from  Alaska  [Mr.  Grde.vinc), 

the  Senator  from  Wyoming  [Mr.  Hick- 
Ey)^and  the  Senator  from  Missouri  [Mr. 
SYMrNCTON)  are  necessarily  absent. 

I  further  announce  that,  if  present  and 
voting,  the  Senator  from  Mississippi  [Mr. 
Eastland),  the  Senator  from  Louisiana 
(Mr.  Ellender),  the  Senator  from  Mon- 

tana (Mr.  Mansfield),  and  the  Senator 
from  Missouri  [Mr.  Symington)  would 

each  vote  "nay." I  further  announce  that,  if  present 
and  voting,  the  Senator  from  Texas  IMr. 

Yapborouch]  would  vote  "yea." 
On  this  vote,  the  Senator  from  Alas- 

ka (Mr.  Grueninc)  Is  paired  with  the 
Senator  from  Florida  (Mr.  Smathers). 
If  present  and  voting,  the  Senator  from 

Alaska  would  vote  "yea,"  and  the  Sena- 
tor from  Florida  would  vote  "nay." 

Mr.  YOUNG  of  North  DakoU.  I  an- 
nounce that  the  Senators  from  Maryland 

(Mr.  Butler  and  Mr.  Beall),  the  Sena- 
tor from  Utah  (Mr.  Bennett),  the  Sena- 
tor from  South  Dakota  (Mr.  Bottum). 

the  Senator  from  Indiana  [Mr.  Cape- 
hart),  the  Senators  from  New  Hamp- 

shire (Mr.  Cotton  and  Mr.  Murphy), 
the  Senator  from  Arizona  (Mr.  Gold- 
water),  the  Senator  from  Idaho  (Mr. 
Jordan),  the  Senator  from  California 
[Mr.  Klchel).  the  Senator  from  Ken- 

tucky (Mr.  Morton),  the  Senator  from 
Massachusetts  [Mr.  Saltonstall).  and 
the  Senator  from  Delaware  (Mr.  Wil- 

liams) are  necessarily  absent. 
The  Senator  from  Illinois  (Mr.  Dirx- 

sen).  the  Senator  from  Iowa  (Mr. 
Hickenlooper),  and  the  Senator  from 
Wisconsin  (Mr.  Wiley)  are  detained  on 
official  business. 

If  present  and  voting,  the  Senator 
from  Maryland  (Mr.  Beall),  the  Sena- 

tor from  Utah  (Mr.  Bennett],  the  Sena- 
tor from  South  Dakota  (Mr.  Bottum), 

the  Senator  from  Indiana  (Mr.  Cape- 
hart),  the  Senator  from  Illinois  [Mr. 
Dirksen),  the  Senator  from  Idaho  (Mr. 
Jordan),  the  Senator  from  California 
(Mr.  Kuchel),  the  Senator  from  Ken- 

tucky (Mr.  Morton),  and  the  Senator 
from  Massachusetts  [Mr.  Saltonstall) 

would  each  vote  "nay." 
The  result  was  announced — yeas  13, 

nays  51,  as  follows: 
[No    230  Leg.) 

YEAS— IS 

Bartiett  Gore  PeU 
Carroll  Kefauver  Proiir.lre 
Church  McNamara  Toung.  Ohio 
Clark  Morse 
Dougla*  Nfuberger 

NAYS— 51 
Aiken  Hayden  Metcatf 
Allott  HUl  Miller 
Boggi  Holland  Monroney 
Biuh  Hruaka  Mundt 
Byrd.  Vm.  Jackson  Pastore 
Byrd.  W  V».        Javlts  Pearson 
Cannon  Johnston  Prouty 
Carlson  Jordan,  N  C.        Randolph 
Case  Keating  Robertson 
Chave«  Kerr  Scott 
Cooper  Lausche  Smith.  Maine 
Curtis  Long.  Mo.  StennU 
Dodd  Long.  Hawaii       Talmadge 
Engle  Long.  L».  Thurmond 
Errln  McCarthy  Tower 
Fong  McCTellan  Williams.  N  J. 
Hartke  McOm  Toung,  N  Dak. 

NOT  VOTING— 36 

Anderson  Pulbrlght  Moss 
Beall  Goldwater  Murphy 
Bennett  Grueclng  Muskle 
Bible  Hart  RusseU 
Bottum  Hickenlooper  Saltonstall 
Burd;ck  Rickey  Smathers 
Butler  Humphrey  Smith.  Mass. 
Capehaxt  Jordan.  Idaho  Sparkman 
Cotton  Kuchel  Symington 
Dirksen  Magnuson  Wiley 
Eastland  Mansfield  WUUams.  Del. 
Ellender  Morton  Tarborough 

So  Mr.  Douglas"  motion  to  strike  out 
section  3  was  rejected. 

Mr.  KERR.  Madam  President,  I  move 
that  the  vote  whereby  the  motion  was 
rejected  be  reconsidered. 

Mr.  CURTIS.  Madam  President,  I 
move  to  lay  that  motion  on  the  table. 
The  PRESIDING  OFFICER.  The 

question  is  on  agreeing  to  the  motion  to 

lay  on  the  table  the  motion  to  recon- 
sider. 
The  motion  to  lay  on  the  table  was 

agreed  to. 



2102 

18504 CONGRESSIONAL  RECORD  —  SENATE September  4 

REVENUE  ACT  OP  1982 
The  Senate  resumed  the  consideration 

of  the  bill  (H.R.  10650)  to  amend  the 
Internal  Revenue  Code  of  1954  to  pro- 

vide a  credit  for  Investment  in  certain 
depreciable  property,  to  eliminate  cer- 

tain defects  and  inequities,  and  for  other 

purposes. Mr.  PROXMIRE.  Madam  President, 
it  Is  my  understanding  that  the  Senate 
Is  about  to  adjourn.  Before  the  Senate 
adjourns,  I  wish  to  say  that  this  is  one 
of  the  saddest  days  In  the  history  of  the 
Senate,  in  my  Judgment.  The  failure  of 
the  Etouglas  amendment  was  a  real  trag- 

edy. It  goes  far  beyond  tax  legislation 
because  It  relates  to  all  legislation  that 
comes  before  us.  I  think  we  should  now 
be  aware  that  what  we  have  done  in  the 
tax  bill  Is  to  provide  special  advantages 
to  those  persons  and  corporations  that 
have  a  financial  Interest  In  the  legisla- 

tion. The  advantage  Is  perfectly  enor- 
mous. It  means  that  one -half  the  cost 

of  lobbying  legislation  would  be  borne  by 
the  Federal  Government  If  the  lobbyists 

1962- 
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are  large  corporations.  Of  course,  small 
corporations  would  not  have  that  ad- 
vantage. 

But  the  public  interest  and  those  who 
advocate  the  public  interest,  whether 
they  are  the  Civil  Liberties  Union,  the 
league  of  Women  Voters,  or  Americans 
for  Constitutional  Reform,  or  any  group 
that  fights  for  their  Ideals  would  not 
have  an  equal  opportunity  or  equal  ad- 

vantage. The  administration  directly 
opposed  this  lobbying  provision.  The 
House  under  a  closed  rule  had  no  chance 
to  vote  on  It.    The  Senate  collapsed. 

I  intended  to  vote  against  the  bill  even 
before  the  Douglas  amendment  failed. 
Now  I  feel  that  It  Is  important  that  all 
Senators  give  the  most  careful  and 
thoughtful  consideration  to  the  action 
which  was  taken  today  especially  the  36 

Senators  who  failed  to  vote  on  the  Doug- 
las amendment.  This  has  indeed  been  s 

tragic  day  for  the  U.S.  Senate. 
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■  Mr.  PROXMIRE. 

BILL    SUBSIDIZES    BUSINESS    LOBBTINO 

In  my  judgment,  the  worst  provision 
in  the  bill  is  the  subsidizing  of  lobbying 
of  the  Congress,  of  State  legislatures,  and 
of  city  councils  by  business  through  the 
Federal  Government,  in  effect,  paying 
half  the  cost  of  that  lobbying.  This  will 
be  true  because  this  bill  authorizes  corpo- 

rations for  the  first  time  to  deduct  lobby- 
ing expenses  in  computing  taxes.  I  think 

all  of  us  who  have  served  in  State  legis- 
latures or  in  the  Congress  recognize  that 

lobbying  by  business  groups  is  very  in- 
tense and  very  effective.  Mostly,  that 

lobbying  is  informative.  I  see  no  reason 
why  it  should  be  discouraged.  As  a  mat- 

ter of  fact,  there  Is  a  constitutional  pro- 
tection for  lobbying.  But  I  cannot  see 

any  jiistification  for  Congress  writing 
into  the  tax  laws  a  subsidy,  in  effect,  for 
corporations  to  engage  in  this  kind  of 
lobbying,  particularly  in  view  of  the  fact 
that  it  would  give  a  special  advantage  to 
those  who  seek  pecuniary  advantage  out 
of  legislation,  as  opposed  to  those  who 
stand  up  to  fight  for  conviction,  for 
ideals,  and  for  principles,  but  not  so 
that  they  will  get  particular  financial 
advantage  from  legislation. 

18717 
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The  PRESIDING  OFFICER.  The 
question  is.  Shall  the  bill  pass? 

The  yeas  and  nays  have  been  ordered; 
and  the  clerk  will  call  the  rolL 

The  legislative  clerk  called  the  roll. 
Mr.  MANSFIELD  (after  having  voted 

In  the  afBrmative).  Mr.  President,  on 
this  vote  I  have  a  pair  with  the  Senator 

from  Tennessee  [Mr.  Gore].  If  he  were 

present  and  voting,  he  would  vote  "nay." If  I  were  at  liberty  to  vote,  I  would  vote 
"yea."    Therefore,  I  withhold  my  vote. 
Mr.  KEFAXTVER.  Mr.  President,  on 

this  vote  I  have  a  pair  with  the  Senator 
from  Missouri  [Mr.  Symington].  If  he 
were  present  and  voting,  he  would  vote 
"yea."  If  I  were  at  liberty  to  vote,  I 
would  vote  "nay."  Therefore,  I  withhold my  votf. 

The  vote  was  recapitulated. 
Mr.  HUMPHREY.  I  announce  that 

the  Senator  from  Mississippi  [Mr.  E.^st- 
lAND],  the  Senator  from  Washington 
[Mr.  MagnusonI,  the  Senator  from  Ore- 

gon [Mrs.  Neuberger],  and  the  Senator 
from  Tennessee  [Mr.  Gore]  are  absent 
on  official  business. 

I  further  announce  that  the  Senator 
from  New  Mexico  [Mr.  Anderson],  the 
Senator  from  Nevada.  [Mr.  Bible],  the 
Senator  from  Wyoming  [Mr.  Hickey], 
and  the  Senator  from  Missouri  (Mr. 
Symington]  are  necessarily  absent. 

I  further  announce  that,  if  present 

and  voting,  the  Senator  from  New  Mex- 
ico [Mr.  Anderson],  the  Senator  from 

Nevada  [Mr.  Bible],  the  Senator  from 

Mississippi  [Mr.  Eastland]  and  the  Sen- 
ator from  Washington  [Mr.  Magnuson] 

would  each  vote  "yea." On  this  vote,  the  Senator  from  Wyo- 
ming [Mr.  Hickey],  Is  paired  with  th< 

Senator  from  Oregon  [Mrs.  Neubercer), 
If  present  and  voting,  the  Senator  from 

Wyoming  would  vote  "yea,"  and  the  Sen- 
ator from  Oregon  would  vote  "nay." Mr.  KUCHEL.  I  announce  that  the 

Senator  from  Utah  [Mr.  Bennett],  the 
Senator  from  South  Dakota  [Mr.  Bor- 
TUM],  the  Senator  from  Arizona  [Mr. 
GOLDWATER],  the  Senator  from  Ken- 

tucky [Mr.  Morton],  and  the  Senator 
from  New  Hampshire  [Mr.  Murphy]  are 
necessarily  absent. 
The  Senators  from  Vermont  [Mr. 

Aiken  and  Mr.  Prodiy]  are  absent  on 
official  business. 

If  present  and  voting,  the  Senator 
from  Vermont  [Mr.  Aiken],  the  Senator 
from  Utah  [Mr.  Bennett],  the  Senator 
from  South  Dakota  [Mr.  Bottum],  and 
the  Senator  from  New  Hampshire  [Mr. 

Murphy]  would  each  vote  "yea." On  this  vote,  the  Senator  from  Ken- 
tucky [Mr.  Morton]  Is  paired  with  the 

Senator  from  Ari2ona  [Mr.  Goldwater]. 
If  present  and  voting,  the  Senator  from 

Kentucky  would  vote  "yea,"  and  the  Sen- 
ator from  Arizona  would  vote  "nay." The  result  was  announced — yeas  59, 

nays  24,  as  follows: (No.  247  Leg.l 

TEAS— 59 

BuUer 

Byrd,  V». 
Byrd,  W.  V». Cannon 

Capebart 
Carlson 

Carroll 
Case 

Chavez 
Church Cooper 

Cotton Dirksen 
Dodd 
Ellender 
Engle 

Ervin 

Fong 

Fulbrlght 
Monroney 

Hartke 

M06S 

Hayden Mundt 

HIU Muskle 
Holland 

Pa«tore 
Hvimphrey 

Pearson 
Jackson PeU Javlta 

Randolph 

Johnston Robertson 
Jordan,  N.C. 

Scott 

Jordan.  Idaho Smathers 
Kerr Smith,  Mass. Kuchel Smith,  Maine 
Long,  Mo. 

Sparkman Long.  HawaU 

Talmadge 

Long,  L«. 

Wiley 

McCKrthy 
WlUlams,  NJ. 

McClellan 
Toung,  N.  Dak. McOee 
Young,  Ohio 
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NAYS— 24 
Bartlett 

Hart Pro»mlre 
Bogg» Hlckenlooper RusseU 
Burdick Hrueka Saltonstall 
Bush Keaflng 

Steaola 
Clark Lausche Thurmond 
C>irtl« McNamara Tower 
Douglas Miller WllUnms.  Del 
Oruenlng Morse Yarborough 

NOT  VOTINO- 

-17 

Atken Goldw8t«r Morton 
Anderson Oore 

Murphy 

Bennett Hlckey Neuberger 
Bible Kefauver 

Prouty 

Bottum Magnuson Symington 
Eastland Mansfleld 

So  the  bill  (H.R.  10650)   was  passed. 
Mr.  KERR.  Mr.  President.  I  move  to 

reconsider  the  vote  by  which  the  bill 
was  passed. 

Mr.  MANSFIELD.  Mr.  President.  I 
move  to  lay  that  motion  on  the  table. 
The  PRESIDING  OFtlCER.  The 

question  Is  on  agreeing  to  the  motion  to 
lay  on  the  table  the  motion  to  recon- 
sider. 

The  motion  to  lay  on  the  table  waj 
agreed  to. 

Mr.  BYRD  of  Virginia.  Mr.  President. 
I  move  that  the  Senate  Insist  upon  Its 
amendments  and  request  a  conference 
with  the  House  of  Representatives  there- 

on; and  that  the  Presiding  Officer  ap- 
point the  conferees  on  the  part  of  the 

Senate. 

The  motion  was  agreed  to;  and  the 
Presiding  OIBcer  appointed  Mr.  Byrd  of 
Virginia.  Mr.  Kerr,  Mr.  Long  of  Louisi- 

ana, Mr.  Smathers,  Mr.  Williams  of 
E>elaware,  Mr.  Carlson  and  Mr.  Bew- 
NETT  conferees  on  the  part  of  the  Senate. 

33-291   O  -  78  -  133 
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PUBLIC  LAW  87-834-OCT.  16,  1962         [76  Stat. 

Public  Law  87-834 
AN  ACT 

October  16,    1962 
[H.  R.  1C650]        To  amend  the  Internal  Revenue  Code  of  11)54  to  provide  a  credit  for  investment 

— "  in  certain  depreciable  propertj',  to  eliminate  certain  defects  and  inequities,  and 
for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  Tlouse  of  Representatives  of  the 

Revenue  Act  of     United  States  of  A^rierica  in  Congress  assembled^ 

'^"  SECTION  1.  SHORT  TITLE,  ETC. 

(a)  Short  Title. — This  Act  may  be  cited  as  tlie  "Keveime  Act  of 

19G2". 
(b)  Table  OF  Contents. — Sec.  1.  Short  title,  etc. 

(a)  Short  title. 
(b)  Table  of  contents. 
(c)  Amendment  of  1D54  code. 

Sec.^.  Credit  for  investment  in  certain  depreciable  property. 
(a)  Allowance  of  credit. 
(b)  Rules  for  computing  credit. 
(c)  Deduction  for  unused  credit. 
(d)  Certain  corporate  acquisitions. 
(e)  Statutes  of  limitations  and  interest  relating  to  in- 

vestment credit  carrybacks. 
(f)  Technical  amendment. 
(g)  Clerical  amendments, 
(h)  Effective  date. 

Sec.  3.  Appearances^  etc.,  with  respect  to  legislation. 
(a)  In  general. 
(b)  Effective  date. 

SEC.  3.  APPEARANCES,  ETC,  WITH  RESPECT  TO  LEGISLATION. 

(a)  In  General. — Section  162  (relating  to  trade  or  business  ex- 
penses) is  amended  by  redesignating  subsection  (e)  as  subsection  (f ) 

and  by  inserting  after  subsection  (d)  the  following  new  subsection: 

"(e)  Appearances,  etc.,  With  Respect  to  Legislation. — 
"(1)  In  general. — The  deduction  allowed  by  subsection  (a) 

shall  include  all  the  ordinary  and  necessary  expenses  (including, 
but  not  limited  to,  traveling  expenses  descrioed  in  subsection 
(a)  (2)  and  the  cost  of  preparing  testimony)  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade  or  business — 

"(A)   in  direct  connection  with  appearances  before,  sub- 
mission of  statements  to,  or  sending  communications  to,  the 

committees,  or  individual  members,  of  Congress  or  of  any 
legislative  oody  of  a  State,  a  possession  of  the  United  States, 
or  a  political  subdivision  of  any  of  the  foregoing  with  respect 
to  legislation  or  proposed  legislation  of  direct  interest  to  the 
taxpayer,  or 

"(B)  in  direct  connection  with  communication  of  informa- 
tion between  the  taxpayer  and  an  organization  of  which  he  is 

a  member  with  respect  to  legislation  or  proposed  legislation 
of  direct  interest  to  the  taxpayer  and  to  such  organization, 

and  that  portion  of  the  dues  so  paid  or  incurred  with  respect  to 
any  organization  of  which  the  taxpayer  is  a  member  which  is 
attributable  to  the  expenses  of  the  activities  described  in  sub- 

paragraphs (A)  and  (B)  carried  on  by  such  organization. 
"(2)  Limitation. — The  provisions  of  paragraph  (1)  shall  not be  construed  as  allowing  tn&  deduction  of  any  amount  paid  or 

incurred  (whether  b^:  way  of  contribution,  gift,  or  otherwise)  — 
"(A)   for  participation  in,  or  intervention  ijv,  any  political 

campaign  on  behalf  of  any  candidate  for  publi^  office,  or 

'(B)  in  connection  with  any  attempt  to  influence  the  gen- 
eral public,  or  segments  thereof,  with  respect  to  legislative 

"tatters,  elections,  or  referendums." 
(b)  LFFEcnvK  Date.— The  amendments  made  by  this  section  shall 

apply  to  taxable  years  beginning  after  December  31, 1962. 
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FEBERAL»REGISTEir 
VOLUME 

29  ̂^/    '^^"^    f^^ 
NUMBER   151 

Was/i/ngfon,  Tuesday,  August  4,  1964 

Proposed  Rule  Making 
DEPARTMENT  OF  THE  TREASURY 

Inlaraol  Rsvanu*  Scrvici^ 

(  36  CFR   Pari   1  ] 

INCOME   TAX 

N«Hc*  of   Prepoiad   *wl«  t 

NoUcs  \t  hereby  given,  punu&n^  to  Uw 
Admlnlxtntlve  Procedure  Act. 
June  11,  1«4«.  tliat  the  reguliuiiu  act 

forth  In  tenutlve  form  below  t^c  pro- 
pooed  to  be  prescribed  by  the  CommU- 
(loner  of  loternal  ReveDue.  with  ihe  «p- 
proTkl  of  the  Secretary  of  the  Treuury 
or  hii  delccate.  Prior  to  the  fln&)  adop- 
tlOD  of  such  regulations,  consideration 
will  be  given  to  any  comments  or  Sugges- 

tions pertaining  thereto  which  afe  sub- 
mitted In  writing.  In  dupllcaU.  to  the 

Commissioner  of  Internal  Revenue.  At- 
tenuon:  CC:  LR.  Washington]  D.C.. 
20334.  within  the  period  of  30  days  from 
the  date  of  publication  of  this  notice  In 
the  FxDiiuu.  RsoisTii.  Any  person  sub- 

mitting written  commenu  or  suggestions 
who  desire*  an  opportunity  to  comment 
orally  at  a  public  hearing 
posed  regulations  should  s 
quest.  In  wrIUng.  to  the  Commissioner 
within  the  30-day  period  In  sush  case, 
k  public  hearing  wUl  be  held,  and  notice 
of  the  time,  place,  and  date  will  be  pub- 

lished In  a  subsequent  issue  of  tne  PiD- 

wUiL  Rioutn.  The  proposed  p^egula- Uons  are  to  be  Issued  under  the  av)thor1ty 
contained  In  section  7805  of  the  ̂ temal 
Revenue  Code  of  1»M  (e«A  6t 
3<  Ufl.C.  7«M) 

BBmAin  M.  HisDC 
Aettnf  Comn 

of  Internal  I 
In  ordsr  to  conform  the  Incoti 

Rcculatlons  (le  CTR  Part  1) 
tlon  m  of  the  mtemal  Revenue  Code 
of  lOM  to 
Act  of    IM3    (78   SUt    »7J) 
latlons  are  amended   m 
Puuostra  1.  Section  ll«3 

by  redesignating  subsection 
tlon   163 

new  sube<-ctlon 
revising     the     historical 
amended  and  added  provisions 

these  pro- 
mt Ihls  re- 

IsUog 

dlTtdlAg  r«sl   property  for  ssl*. 
1>37 

7|bl  sad  i.  Act  of  8*pt  14. 
Law  *S-T7«.  74  Stat.  1001.  100 
Bencu*  Act  1M3  (7aSUVB73) 

mensurate  with  the  amount  of  the  do- 
nation may  constitute  allowable  deduc- 

tions as  business  expenses,  provided  the 
donation  Is  not  made  for  a  purpose  for 
which  a  deduction  Is  not  allowable  by 
reason  of  the  provisions  of  paragraph 
(b)  (1X1)  or  (C)  of  I  1.183-30.  For  ei- 
ample.  a  transit  company  may  donate 
a  sum  of  money  to  an  organization  (of 
a  class  not  referred  to  In  section  170) 
Intending  to  bold  a  convention  In  the  city 
In  which  It  operates,  with  a  reasonable 

eipecution  that  the  holding  of  such  con- 
vention will  augment  Its  Income  through 

a  greater  number  of  people  using  Its 
transportation  facilities. 

(c)  Duet.  Dues  and  other  paymenti 
to  an  organization,  such  as  a  labor  unlos 
or  a  trade  association,  which  otherwisa 

meet  the  requirements  of  the  regula- 
tions under  section  163.  are  deductlbls 

In  full.  Por  limitations  on  the  deducti- 
bility of  dues  and  other  payments,  m 

paragraph  (b)  and  (o)  of  I  1.163-30. (d)  Crou  reterenct.  Por  provlsloa 

dealing  with  expenditures  for  InsUtu- 
tlonal  or  "good  wlU"  advertising,  ns 

I  1  163-20. 
Pai.  3.  There  Is  Inserted  Immediately 

after     i  1.162-18     the     following     new 
secUon: 

I  I.I62-S0      ExpeodJtorea  sltrilxitaUc  m 
lobbTUic     political 
lempu  la  Influ campalcna,    i*- 

Wgulatjoss  Mc, 

(  I.162-1S (a)  Contrttmtiont  to  organUatUm  de- 
tection I7fr— (1)    /■  oeneraL 

No  deduction  Is  allowable  under  section 
182(a)  for  a  contribuUon  or  gift  by  an 
Individual  or  a  corporation  If  any  part 
thereof  Is  deductible  under  section  170, 
Pbr   example.    If    a    taxpayer    makes    a 
contribuUon  of  (S.OOO  and  only  t4.000 
of  this  amount  Is  deductible  under  sec- 

170(a)    (whether    because    of    the 
percentage  limitation  under  either  sec- 

(1)  or  (3).  the  requirement 
as  to  time  of  payment,  or  both)  no  de- 

aUowable  under  section   182 
(a)  for  the  remaining  $1,000. 

(3)  Scoj>e  of  limttallons.  The  limita- 
tions provided  In  section  163(b)  and  this 

paragraph  apply  only  to  payments  which 
are  In  fact  contributions  or  glfu  to  or- 

ganizations described  In  section  170.  Por 
example,  payments  by  a  transit  company 
to  a  local  hospital  (which  Is  a  charlUble 
organlzaUon  within  the  meaning  of  sec- 

tion 170)  In  consideration  of  a  binding 
obligation  on  the  part  of  the  hospital  to 
provide  hospital  services  and  faclliUes  for 

the  company's  employees  are  not  con- 
tributions or  gifts  within  the  meaning  of 

section  170  and  may  be  deductible  under 
section  183(a)  If  the  requirements  of 

163(a)  are  otherwise  satisfied. 
(b)  Other  contritnittons.  Donations 

to  organizations  other  than  those  de- 
acribed  In  secUon  170  which  bear  a  dl- 

relation&hlp  to  the  taxpayer's  busi- ness and  are  made  with  a  reasonable 

expectation  of  a  financial  return  com- 

ThU  section  contains  rules  governing  tla 

deductibility  or  nondeducUblllty  of  ex- 
penditures for  lobbying  purpoeee.  for  tht 

promotion  or  defeat  of  legislation,  tor 
political  campaign  purposes  (Including 
the  support  of  or  opposition  to  any  candl* 
date  for  public  ofSce)  or  for  carrylnf 
on  propaganda  (Including  advertising) 
reUted  to  any  of  the  foregoing  purposai 
Por  rules  applicable  to  such  expendlturti 
In  respect  of  taxable  years  beginning  be- 

fore January  1.  1»«3.  and  for  taxaUt 
years  beginning  after  December  IL 
1963.  gee  paragraphs  (b)  and  (c) .  respec- 

tively, of  this  secUon.  This  secUon  alu 
deals  with  expenditures  for  instltutlonsl 
or  "good  will"  advertising. 

(2)  fiutituftonal  or  "good  wUT'  (d- 
vertuing.  Expenditures  for  InstltuUonsl 
or  'good  will"  advertising  which  tttft 
the  taxpayer's  name  before  the  pubBs 
are  generally  deductible  as  ordlrury  and 
necessary  business  expenses  provided  tit 

expenditures  are  relaUd  to  the  patron- 
age the  taxpayer  might  reasonably  ex- 

pect in  the  future.  Por  example,  a  de- 
duction wlU  ordinarily  be  allowed  for  tin 

cost  of  advertising  which  keeps  the  tax- 
payer's name  before  the  public  In  connec- 

tion with  encouraging  contributions  U 
such  orgaiUzatloiu  as  the  Red  Cross,  tta 
purchase  of  Dnlted  States  Savings  Bowli. 
or  participation  in  similar  causes,  b 
like  fashion,  expenditures  for  advertH- 
Ing  which  presents  views  on  economit 
financial,  social,  or  other  subjects  of  • 

general  nature,  but  which  does  not  ID- 
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folTe  any  of  the  acUvltlea  epeclfled  In 

oirtgraph  (b)  or  (c)  of  thl5  section  for- 
wwch  a  deduction  la  not  aUowable.  are 

deducUble  If  they  otherwise  meet  the  re- 

QUirementB  of  the  regtdatlona  under  sec- tion 162.  ,        .    , 
(b)  ToxoWe  vcarj  beainnlno  oe/ore 

Jonuary  I.  1963— (1)  In  general.  (1) 

Por  taxable  yeari  beginning  before  Jan- 
uary 1.  1W3,  expenditures  for  lobbying 

purposes,  for  the  promotion  or  defeat  of 

legUlaUon,  for  political  campaign  pur- 
poses (Including  the  support  of  or  op- 

position to  any  candidate  for  public 
office),  or  for  carrying  on  propaganda 
(Including  advertising)  related  to  any 
of  the  foregoing  purposes  are  not 
deductible  from  gross  Income.  For  ex- 

ample, the  cost  of  advertising  to  pro- 
mote or  defeat  legislation  or  to  influence 

the  pubUc  with  respect  to  the  deslrabll- 
\ij  or  undeslrablllty  of  proposed  legisla- 

tion U  not  deductible  as  a  business  ex- 
pense, even  though  the  legislation  may 

toectiy  affect  the  taxpayer's  business. 
(U)  If  a  substantial  part  of  the  actlvl- 

Uet  of  an  organization,  such  as  a  labor 
union  or  a  trade  association,  consists  of 
one  or  more  of  the  activities  specified 
In  the  first  sentence  of  this  subpara- 
p«ph,  deduction  will  be  allowed  only  for 
mch  portion  of  the  dues  or  other  pay- 

ments to  the  organization  as  the  tax- 
payer can  clearly  establish  Is  attributa- 

ble to  activities  other  than  those  so 
ipaclfled.  The  determination  of  whether 
luch  specified  activities  constitute  a  sub- 
itantlal  part  of  an  organization's  actlv- ttlet  shall  be  based  on  all  the  facts  and 
circumstances.  In  no  event  shall  spe- 

cial assessments  or  similar  payments 
(Including  an  increase  In  dues)  made  to 
toy  organization  for  any  of  such  speci- 

fied purposes  be  deductible.  For  other 
provisions  relating  to  the  deductibility 
o(  dues  and  other  payments  to  an  orga- 
nlutlon.  such  as  a  labor  union  or  a  trade 
■uoclatloo,  see  paragraph  (c)  of 
1 1.162-15. 

(2)  Expendituret  for  promotion  or 
ttleat  o(  legislation.  For  purposes  of 
this  paragraph,  expenditures  for  the 
promotion  or  the  defeat  of  legislation 
Include,  but  shaU  not  be  limited  to,  ex- 

penditures for  the  purpose  of  attempting 

to— (l»  Influence  members  of  a  legislative 
body  directly,  or  Indirectly  by  urging  or 
encouraging  the  pubUc  to  contact  such 
numbers  for  the  purpose  of  proposing, 
wpportlng.  or  opposing  legislation,  or 

(U)  Influence  the  public  to  approve  or 
ttject  a  measure  in  a  referendum,  Initia- 

tive, vote  on  a  constitutional  amend- 
ment, or  similar  procedure. 

(c)  Taxable  yeart  beginning  after 
ouember  31.  1962— il)  In  general 
"MPt  as  otherwise  provided  in  sub- 
Pw»eraph  (2)  of  this  paragraph,  ex- 

penditures for  lobbying  purposes,  for 
we  promotion  or  defeat  of  legislation 
<«ee  paragraph  (b)(2)  of  this  section), 
w  poUUcal  campaign  purposes  (includ- 
««  the  support  of  or  opposiUon  to  any 
™Midai€  for  pubUc  office) .  or  for  carry- 
»«  on  propaganda  (Including  advertls- 
"<>  related  to  any  of  the  foregoing  pur- 
»»•  are  not  deductible  from  gross  In- 
"•e  for  Uxahle  years  beginning  after "**™ber81,19«a. 

FEDERAL  REGISTER 

Ol  Appearances,  etc.,  with  respect  to 
legitiation — (1)  Oeneral  rule.  Pursuant 
to  the  provisions  of  section  162(e)  cer- 

tain types  of  expenses  Incurred  with 
respect  to  legislative  matters  are  deduct- 

ible under  section  162(a)  If  they  other- 
wise meet  the  requirements  of  the  regu- 

lations under  section  162.  Expenses  in- 
curred with  respect  to  legislative  mat- 

ters which  may  be  deductible  are  those 
ordinary  and  necessary  expenses  (In- 

cluding, but  not  limited  to,  traveling 
expenses  described  in  section  162(a)(2) 
and  the  cost  of  preparing  testimony) 
paid  or  Incurred  by  the  taxpayer  during 
a  taxable  year  beginning  after  Decem- 

ber 31,  1962,  In  carrying  on  any  trade 
or  business  which  are  In  direct  connec- 

tion with — (a)  Appearances  before,  submission  of 
statements  to,  or  sending  communica- 

tions to.  the  committees,  or  Individual 
members  of  Congress  or  of  any  legisla- 

tive body  of  a  atate,  a  possession  of  the 
United  States,  or  a  political  subdivlBlon 
of  any  of  the  foregoing  with  respect  to 
legislation  or  proposed  legislation  of  di- 

rect Interest  to  the  taxpayer,  or 
(b)  Communication  of  Information  be- 

tween the  taxpayer  and  an  organization 
of  which  he  is  a  member  with  respect  to 
legislation  or  proposed  legl£lation  of  di- 

rect Interest  to  the  taxpayer  and  to  such 
organization. 

Por  provisions  relating  to  dues  paid  or 
Incurred  with  respect  to  an  organization 
of  which  the  taxpayer  is  a  member,  see 
subparagraph  (3)  of  this  paragraph. 

(11)  Legislation  or  proposed  legislation 
of  direct  interest  to  the  taxpayer — (a) 
Legislation  or  proposed  legislation.  The 

term  "legislation  or  proposed  legislation" Includes  bills  and  resolutions  Introduced 
by  a  member  of  Congress  or  other  legis- 

lative body  referred  to  In  subdivision  (D 
(a)  of  this  subparagraph  for  considera- 

tion by  such  body  as  well  as  oral  or  writ- 
ten proposals  for  legislative  action  sub- 

mitted to  the  legislative  body  or  to  a 
conunlttee  or  member  of  such  body. 

(b)  Direct  interest.  (1)  LeglslaUon 
or  proposed  legislation  is  of  direct  Inter- 

est to  a  taxpayer  when  it  has  a  direct 
and  substantial,  as  distinguished  from 
an  indirect  or  incidental,  effect  on  his 
trade  or  business.  Por  example,  the 
legislation  or  proposed  legislation  is  of 
direct  interest  to  a  taxpayer  if  It  will 
necessitate  a  substantial  change  In  the 
day-to-day  conduct  or  the  normal  opera- 

tion or  affairs  of  the  taxpayer's  trade  or 
business;  will  prohibit  or  limit  the  con- 

duct of  such  business;  or  will  give  rise 
to  doubts  as  to  the  desirability  or  advisa- 

bility of  continuing  the  particular  trade 
or  business.  Legislation  or  proposed 
legislation  is  not  of  direct  interest  to  a 
taxpayer  merely  because  it  affects  busi- 

ness In  general.  Furthermore,  a  tax- 
payer Is  not  considered  to  have  a  direct 

Interest  in  matters  such  as  nominations, 
appointments,  or  the  operation  of  the 
legislaUve  body.  The  fact  that  legisla- 

tion or  proposed  legislation  will  directly 
affect  a  taxpayer's  stockholders,  cus- 

tomers, or  employees  does  not.  In  Itself, 
mean  that  the  legislation  or  proposed 
legislation  Is  of  direct  interest  to  the 
taxpayer.     Further,  a  taxpayer  who  Is 
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engag^  In  a  highly  skilled  line  of  en- 
deavef',  or  who  Is  a  recognized  expert 
In  a  particular  field,  does  not  have  a 
direct  interest  In  legislation  or  proposed 
legislation  solely  by  virtue  of  the  special 
education,  training,  or  experience  that 
qualifies  him  to  render  an  expert 
opinion  on  the  merits  or  possible  effect 
of  B\i(th  legislation  or  proposed  legisla- 

tion. However,  to  meet  the  direct  Inter- 
est It  is  not  necessary  that  all  provisions 

of  the  legislative  proposal  directly  affect 
the  taxpayer's  trade  or  business.  The 
test  will  be  considered  to  have  been  met 
If  the  taxpayer  establishes  that  at  least 
one  of  the  proposals  directly  affects  his 
trade  or  business.  Legislation  or  pro- 

posed legislation  is  of  direct  Interest  to 
an  organization  when  It  Is  of  direct 
Interest  to  a  significant  number  of  its 
members. 

(2)  The  application  of  subdivision 
(U)  (b)  (1)  of  this  subparagraph  may  be 
lllustnated  by  the  following  examples: 

example  (1).  A  taxpayer  engaged  la  tha 
wholesale  dlatrlbutlon  of  beer  baa  a  direct 
Interest  In  legislation  or  propoaed  legislation 
tliat  Would  place  tbe  retail  sale  of  alcoboUo 
beverages  exclusively  In  tbe  bands  of  the 
State  In  which  the  taxpayer  conducts  bis 

Example  (2).  A  taxpayer  engaged  In  tha 
buslneas  of  selling  merchandise  at  retail 
In  State  Z  has  a  direct  interest  in  legislation 
or  proposed  legislation  that  would  levy  a 
general  sales  tax  to  be  collected  by  the  vendor 
upon  sales  within  Stata  X. 
Ex%mple  (3).  A  professor  of  economics 

who  is  a  recognized  authority  on  state  fiscal 
policy  and  who  also  serves  as  an  advisor  and 
consultant  In  the  field  of  State  and  local 
governmental  financing,  does  not  have  a 
direct  Interest,  either  In  bis  capacity  as  a 
professor  or  as  an  advisor  and  conaultanti 
In  legislation  or  proposed  legislation  that 
would  establish  limitations  on  tbe  borrowing 
authority  of  a  State  and  Its  poUtloal  sub- 
dlvlBlons. 
Example  (4).  A  taxpayer  engaged  In  the 

manufacture  and  distribution  of  building 
BuppUas  does  not  have  a  direct  Interest  In 
legislation  or  proposed  legislation  that  would 
establish  a  new  unlverBity  In  the  State  In 
which  the  taxpayer  conducts  his  business. 

(ill)  Allowable  expenses.  To  be  de- 
ductible under  section  162  (a),  expendi- 

tures which  meet  the  tests  of  deductibil- 
ity under  the  provisions  of  this  paragraph 

must  also  qualify  as  ordinary  and  neces- 
sary business  expenses  under  section 

162(al  and,  in  addition,  be  in  direct  con- 
nection with  the  carrj^g  on  of  the 

activities  specified  in  subdivision  (1)  (a) 
or  (IXb)  of  this  subparagraph.  Por 
example,  a  taxpayer  appearing  before  a 
committee  of  the  Congress  to  present 
testimony  concerning  legislation  or  pro- 

posed legislation  in  which  he  has  a  direct 
Interest  may  deduct  the  ordinary  and 
necessary  expenses  directly  connected 
with  his  appearance,  such  as  traveling 
expenses  described  in  section  162(a)(3), 
and  the  cost  of  preparing  testimony. 

(3)  Deductibility  of  dues  and  other 
payments  to  an  oraganization.  If  a  sub- 

stantial part  of  the  activities  of  an  orga- 
nization, such  as  a  labor  union  or  a 

trade  association,  consists  of  one  or  more 
of  thg  activities  specified  In  subpara- 

graph (1)  of  this  paragraph  (exclusive 
of  those  activities  which  meet  the  tests 
of  subdivisions  (i)  and  (11)  of  subpara- 

graph (2)  of  this  paragraph),  deduction 
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will  be  allowed  only  for  such  portion -of 
the  dues  or  other  payments  to  the  orga- 

nization as  the  taxpayer  can  clearly 
establish  is  attributable  to  activities 
other  than  those  so  specified.  The  de- 
-t»fmination  of  whetlier  such  t>peuLfled~ 
activities  constitute  a  substantial  part  of 
an  organization's  activities  shall  be  based on  all  the  facts  and  circumstances.  In 
no  event  shall  a  deduction  be  allowable 
for  that  portion  of  a  special  assessment 
or  similar  payment  (including  an  in- 

crease in  dues)  made  to  any  organiza- 
tion, for  any  of  the  activities  "specified in  subparagraph  (1)  of  this  paragraph, 

exclusive  of  those  activities  which  meet 
the  tests  of  subdivisions  (i)  and  (ii)  of 
subparagraph  (2)  of  this  paragraph. 
If  an  organization  pays  or  incurs  ex- 

penses allocable  to  activities  which  meet 
the  tests  of  subdivisions  (i)  and  (ii)  of 
subparagraph  (2)  of  this  paragraph, 
on  behalf  of  its  members,  the  dues  paid 
by  a  taxpayer  are  deductible  to  the  ex- 

tent used  for  such  activities.  Dues  will 
be  considered  to  be  used  for  such  an 
activity,  and  thus  deductible,  although 
the  activity  Is  not  connected  with  the 

taxpayer's  trade  or  business.  If  the 
activity  is  related  to  the  trade  or  busi- 

ness of  a  significant  number  of  the 

organization's  other  members.  For 
other  provisions  relating  to  the  deducti- 

bility of  dues  and  other  payments  to  an 
organization,  such  as  a  labor  union  or 
a  trade  association,  see  paragraph  (c) 
of  fi  1.162-15. 

(4)  Limitations.  No  deduction  shall 
be  allowed  imder  section  162(a)  for  any 
amoimt  paid  or  incurred  (whether  by 
way  of  contribution,  gift,  or  otherwise) 
in  connection  with  any  attempt  to  in- 

fluence the  general  public,  or  segments 
thereof,  with  respect  to  legislative 
matters,  elections,  or  referendums. 

— Pot  «xample,  ne  <ieducti<m  shall  be 
allowed  for  any  exi>enses  incurred  in 
connection  with  "grassroot"  campaigns 
or  any  other  attempts  to  urge  or  en- 

courage the  public  to  contact  members  of 
a  legislative  body  for  the  purpose  of 
proposing,,  supporting,  or  opposing 
legislation. 

[FIL  Doc.   64-7762;    PUed,  August  8,   1964; 
8:48JtJii.l 
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Title  26-INTERNAL  REVENUE 
Chopler  I — Internal  Revenue  Service, 

Deportment   of   the   Treasury 

SUSCHAPTEI    A — INCOME   TAX 

iTD    6ai9| 

PART    1— INCOME    TAX;    TAXABLE 
YEARS  BEGINNING  AFTER  DECEM- 

BER  31,    1953 

>^ppearances,   elc.  With   Respect  to 
Legislation  s^ 

On  August  4,  1964,  notice  of  proposed 
rule  making  with  respect  to  the  amend- 

ment of  the  Income  Tajc  Regulations 
(26  CFR  Part  1)  under  section  162  of 
the  Internal  Revenue  Code  of  1954  (re- 

lating to  trade  or  business  expenses)  to 
conform  the  regulations  to  changes  made 
by  section  3(a)  of  the  Revenue  Act  of 
1962  (76  SUt.  973)  was  published  in  the 
Federal  Recistek  (29  FJl.  11190).  After 
consideration  of  all  such  relevant  matter 
as  was  presented  by  interested  persons 
regarding  the  rules  proposed,  the  amend- 

ment of  the  regulations  as  proposed  is 
hereby  adopted,  subject  to  the  changes 
set  forth  below: 

Paragraph  (c)  of  {  1.162-20,  as  set 
forth  in  paragraph  3  of   the  notice  of 

proposed  rule  making,  is  changed  bv 

vising  subparagraph  (1),  that  portiM    ' subparagraph  (2)(i)  Preceding  sub^Jr 

sion  (a)  thereof,  and  subparagraDh*^.* 

(ii)(b)   and  (3).  "  *" [seal]  Sheldon  S.  Cohem 
Commissioner  0/ Internal  Revenue    ' 

Approved:  April  10, 1965.  - 
Stanley  S.  Surrey, 

Assistant  Secretary  of  the 
Treasury. 

In  order  to  conform  the  Income  T* 
Regulations  (26  CFR  Part  1)  under  ̂  

tion  162  of  the  Internal  Revenue  (S' of  1954  to  section  3(a)  of  the  Rev^Z 

Act  of  1962  (76  Stat.  973).  such  re^^ 
lations  are  amended   as  follows: 

Paragraph  1.  Section  1.162  Is  ameajM  ' 
by  redesignating  subsection  (e)  of  s<»^ tlon  162  as  subsection  (f),  by  adelinl 
new  subsection  (e)  to  section  162,  anflS 
revising  the  historical  note.  Th^ 
amended  and  added  provisions  read  u 
foUows: 

§  1.162       Slalutory    provisions;    iraJt    ̂  
bu>inc&s  expense*. 

Sec.  162.   Trade  or  bunneu  trpensei.  •  •  • 
(e)  Appear ancea,  etc.,  w\th  respect  |« 

legislation — (1)  In  general.  The  dMlurUj, 
allowed  by  subsection  (»)  ibaU  Include  ta 
the  ordinary  und  neceisary  expense*  (i^. 
eluding,  but  not  limited  to.  tr»ve!iE|  ti. 
penses  described  In  subsection  (a)  (J)  (^ 
the  cost  of  preparing  testimony)  pud  9 
Incurred  during  the  taxable  jear  In  carrjla* 

on  any  trade  or  business — (A)  In  direct  connection  with  appearascM 
before,  submission  of  statements  to.  or  Matf, 
Ing  communlcatlona  to,  the  commltieet.  or 
Individual  members,  of  Ck>ngress  or  of  acy 
legislative  body  of  a  State,  a  possession  o( 

the  United  States,  or  a  political  subdlTlA*  ' of  any  of  the  foregoing  with  respect  U 
legislation  or  proposed  legislation  of  direct 
Interest  to  the  taxpayer,  or 

(B)  In  duect  connection  with  communS- 
cation  of  Information  between  the  taxpajw 
and  an  organization  of  wblcb  he  Is  a  meo- 
ber  with  respect  to  legislation  or  propoMd 
legislation  of  direct  Interest  to  the  tupayv 
and  to  such  organization,  and  that  portloa 
of  the  dules  so  paid  or  Incurred  with  respect 
to  any  organiia::on  of  »hlch  the  taxpayer  >• 
a  member  which  Is  atlrlbuuble  to  the  ex- 

penses of  tiie  activities  described  In  fub- 
para^aphs  (A)  and  (B)  carried  on  by  such 
organization. 

(2)    Limitation.     The    provisions  of  part- 
graph  ( 1 )  ahajl  not  be  construed  a*  allowlnf 
the  deduction   of   any  amount  paid  or  In- 

curred    (whether    by    way    of    contrlbuUoa,  j 
gift,  or  otherwise)  — 

(A)  For  participation  In,  or  InterrenUoa 
In,  any  pollllcal  campaign  on  behalf  d  u-J candidate  for  pubUc  office,  or 

(B)  In    connection   wUh    any   attempt  to 
Influence    the    general    public,    or   segment* 
thereof,  with  respect  to  leglslaUve  matte:!.  ̂  elections,  or  referenduma. 

(f)  Crojj   reference.     For  special  rult  J*-  . 
latlng  to  expenses   In  connection  with  sufr- 
dlMdlng   real    property   for  sale,  see  sectloa 1237. 

I  Sec.  162  as  amended  by  sec.  5,  TechnU-il 
Amendments  Act  1958  (72  Stat.  1608):  •«»■ 

7(b)  and  8,  Act  of  Sept.  14.  1960  (Pub'J* Law  86-779.  74  SUt  10<«.  1003);  see.  3(»). Revenue  Act  19«a  (76  St*t  973) ) 

Pa«.  2.  SecUon  1.162-15  Is  amended  t« readasfoUows; 
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'  c  1  162-15     ConlriLulions,  dues,  etc 

ra)  Contributions  to  organizations  de- 

Jibed  in  section  170— (V  In  general. 

tfo  deduction  is  allowable  under  section
 

,<2<a)  tor  a  contribution  or  gift  by  an 

•  individual  or  a  corporation  If  any  part 
JCpj-eof  Is  deductible  under  section  17C. 
zLr  example,  if  a  taxpayer  makes  a 

fnntributlon  of  $5,000  and  only  $4,000 

„f  this  amount  is  deductible  under  sec- 

uon  170'a)  (whether  because  of  the 

^rcentage  limitation  under  either  sec- 

HoD  nO(b)  (1)  or  (2),  the  requirement 

Is  to  time  of  pajment,  or  both)  no  de- 

duction U  allowable  under  section  162 
,a)  for  the  remaining  $1,000. 

(2)  Scope  ot  limitations.  The  limita- 
tions provided  in  section  162(b)  and  this 

naragraph  apply  only  to  payments  which 

are  in  fact  contributions  or  gifts  to  or- 
canizations  described  in  section  170.  For 

example,  payments  by  a  transit  company 
to  a  local  hospital  (which  is  a  charitable 
orgamzation  within  the  meaning  of  sec- 

tion 170)  in  consideration  of  a  binding 
obligation  on  the  part  of  the  hospital  to 
provide  hospital  services  and  facilities  for 
tiie  company's  employees  are  not  con- 

tributions or  gifts  within  the  meaning  of 
section  170  and  may  be  deductible  under 
section  162(a)  if  the  requirements  of 
section  162(a)  are  otherwise  satisfied. 

(b)  Other  contributions.  Donations 

to  organizations  other  than  those  de- 
scribed in  section  170  which  bear  a  di- 

rect relationship  to  the  taxpayer's  busi- 
ness and  are  made  with  a  reasonable 

expectation  of  a  financial  return  com- 
mensurate with  the  amount  of  the  do- 

nation may  constitute  allowable  deduc- 
tions as  business  expenses,  provided  the 

donation  is  not  made  for  a,  purpose  for 
which  a  deduction  is  not  allowable  by 
reason  of  the  provisions  of  paragraph 
(b)(1)  (1)  or  (c)  of  §  1.162-20.  For  ex- 
urnple,  a  transit  company  may  donate 
a  f'Mra  of  money  to  an  organization  (of 
a  class  not  referred  to  in  section  170) 
Intending  to  hold  a  convention  in  the  city 
In  which  it  operates,  with  a  reasonable 
expectation  that  the  holding  of  such  con- 

vention will  auLinent  its  income  through 
a  greater  number  of  people  using  its 
trariipoitation  facilities. 

(c)  Dues.  Dues  and  other  payments 
to  an  organization,  such  as  a  labor  union 
or  a  trade  association,  which  otherwise 
meet  the  requirements  of  the  regula- 

tions under  section  162,  are  deductible 
In  full.  For  limitations  on  the  deducti- 

bility of  dues  and  other  payments,  see 
p.  ragraph  (b)  and  (c)  of  §  1.162-20. 

(d)  Cross  reference.  For  provisions 
dealing  with  expenditures  for  institu- 

tional or  "good  will"  advertising,  see i  1.162-20. 

Par.  3.  There  is  Inserted  immediately 
after  5  1.162-19  the  foUowing  new section: 

£  1.162-20      Expctuliuircs  atlribiil.-.lile  to 
lobl))ing,     political     canip.-iipns,     at- 
trmpu  lo   influence  legislalion,  cic, 
and  certain  ad>crti<.ing. 

'a)  In  general— (1)   Scope  of  section. 
Jhls  section  contains  rules  governing  the 
"'•ductibility  or  nondeductibility  of  cx- T'cndituies  for  lobbying  purposes,  for  the 

-  ?m°"''"  "•■  ̂ ^^^^^  "^  legislation,  for •'oiltlcal  campaign  purposes  (including 
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the  support  of  or  opposition  to  any  candi- 
date for  public  ofBce)  or  for  carrying 

on  propaganda  (including  advertising) 
related  to  any  of  the  foregoing  purposes. 
For  rules  applicable  to  such  expenditures 
in  respect  of  taxable  years  beginning  be- 

fore January  1,  1963.  and  for  taxable 

years  beginning  "after  December  31, 
1962.  see  paragraphs  (b)  and  (c) ,  respec- 

"  tively,  of  this  section.  This  section  also 
deals  with  expenditures  for  Institutional 

or  "good  will"  advertising.    . 
(2)  Institutional  or  "good  will"  ad- 

-  vertising.  Expenditures  for  institutional 

or  "good  will"  advertising  which  keeps 
the  taxpayer's  name  before  the  public 
are  generally  deductible  as  ordinary  and 
necessary  business  expenses  provided  the 
expenditures  are  related  to  the  patron- 

age the  taxpayer  -might  reasonably  ex- 
pect in  the  future.  For  example,  a, de- 

duction wiU  ordinarily  be  allowed  for  the 

cost  of  advertising  which  keeps  the  tax- 
payer's name  before  the  pubUc  in  connec- 

tion with  encouraging  contributions  to 
such  organizations  as  the  Red  Cross,  the 
purchase  of  United  States  Savings  Bonds, 
or  participation  in  similar  causes.  In 
like  fashion,  expenditures  for  advertis- 

ing which  presents  views  on  economic, 
financial,  social,  or  other  subjects  of  a 
general  nature,  but  which  does  not  In- 

volve any  of  the  activities  specified  In 
paragraph  (b)  or  (c)  of  this  section  for 
which  a  deduction  is  not  allowable,  are 
deductible  if  they  otherwise  meet  the  re- 

quirements of  the  regulations  under  sec- 

tion 162.  ■      ' (b)  Taxable  years  beginning  before 
January  1,  1963 — (1)  In  general,  (i) 
For  taxable  years  beginning  before  Jan- 

uary 1,  1963,  expenditures  for  lobbying 
purposes,  for  the  promotion  or  defeat  of 
legislation,  for  political  campaign  pur- 

poses (including  the  ."support  of  or  op- 
position to  any  candidate  for  public 

office),  or  for  carrying  on  propaganda 
(including  advertising)  related  to  any 
of  the  foregoing  purposes  are  not 
deductible  from  gross  income.  For  ex- 

ample, the  cost  of  advertising  to  pro- 
mote or  defeat  legislation  or  to  influence 

the  public  with  respect  to  the  desirabil- 
ity or  undcsirability  of  proposed  legisla- 

tion is  not  deductible  as  a  business  ex- 
pense, even  though  the  legislation  may 

directly  affect  the  taxpayer's  business, 
(il)  If  a  substantial  part  of  the  activi- 

ties of  an  organization,  such  as  a  labor 
union  or  a  trade  association,  consists  of 
one  or  more  of  the  activities  specified 
In  the  first  sentence  of  this  subpara- 

graph, deduction  will  be  allowed  only  for 
such  portion  of  the  dues  or  other  pay- 

ments to  the  organization  as  the  tax- 
payer can  clearly  establish  is  attributa- 

ble to  activities  other  than  those  so 
specified.  The  determination  of  whether 
such  specified  activities  constitute  a  sub- 

stantial part  of  an  organization's  activ- 
ities shall  be  based  on  all  the  facts  and 

circumstances.  In  no  event  shall  spe- 
cial assesiments  or  similar  payments 

(including  an  increase  in  dues)  made  to 
any  organization  for  any  of  such  speci- 

fied purposes  be  deductible.  For  other 
pro\isions  relating  to  the  deductibility 
of  dues  and  other  payments  to  an  orga- 

nization, such  as  a  labor  union  or  a  trade 
association,  see  paragraph  (c)  of 
§  1.162-15. 

5581 
(2)  Expenditures  for  promotion  or 

defeat  of  legislation.  For  purposes  of 
this  paragraph,  expenditures  for  the 
promotion  or  the  defeat  of  legislation 
Include,  but  shall  not  be  limited  to,  ex- 

penditures for  the  purpose  of  attempting 
to—  .  . 

(i)  Influence  members  of  a  legislative 
body  directly,  or  indirectly  by  urging  or 
encouraging  the  public  to  contact  such 
members  for  the  purpose  of  proposing, 
supporting,  or  opposing  legislation,  or 

(ii)  Influence  the  public  to  approve  or 
reject  a  measure  in  a  referendum.  Initia- 

tive, vote  on  a  constitutional  amend- 
ment, or  similar  procedure,  t 

(c)  Taxable  years  beginning  after  De- 
cember 31.  1962— (I)  In  general.  For 

taxable  years  beginning  after  December 
31,  1962,  certain  types  of  expenses  in- 

curred with  respect  to  legislative  matters 
are  deductible  under  section  162(a)  If 
they  otherwise  meet  the  requirements  of 
the  regulations  under  section  162.  These 
deductible  expenses  are  described  In 
subparagraph  (2)  of  this  paragraph. 
All  other  expenditures  for  lobbying  pur- 

poses, for  the  promotion  or  defeat  of 
legislation  (see  paragraph  (b)  (2)  of  this 
section) ,  for  political  campaign  purposes 
(including  the  support  of  or  opposition 
to  any  candidate  for  public  office) ,  or 
for  carrying  on  propaganda  (including 
advertising^  relating  to  any  of  the  fore- 

going purposes  are  not  deductible  from 
gross  income  for  such  taxable  years. 

(2)  Ajypearances,  etc.,  with  respect  to 
legislation — (1)  General  rule.  Pursuant 
to  the  provisions  of  section  162(e),  ex- 

penses incurred  with  respect  to  legisla- 
tive matters  which  may  be  deductible 

are  those  ordinary  and  necessary  ex-  ' penses  (including,  but  not  limited  to, 
traveling  expenses  described  in  section 
162(a)  (2)  and  the  cost  of  preparing 
testimony)  paid  or  incurred  by  the  tax- 

payer during  a  taxable  year  beginning 
after  December  31,  1962,  In  carrjing  on 
any  trade  or  business  which  are  In  direct 

connection  with — 
(a)  Appearances  before,  submission  of 

statements  to,  or  sending'  communica- 
tions to,  the  committees,  or  individual 

members  of  Congress  or  of  any  legisla- 
tive body  of  a  State,  a  possession  of  the 

United  States,  or  a  political  subdivision 
of  any  of  the  foregoing  with  respect  to 

legislation  or  proposed  legislation  of  dl-  ' 
rect  interesfto  the  taxpayer,  or   ■ 

(b)  Communication  of  information  be- 
tween the  taxpayer  and  an  organization 

of  which  he  is  a  member  with  respect  to 
legislation  or  proposed  legislation  of  di- 

rect interest  to  the  taxpayer  and  to  such 

organization.  n^- 

For  provisions  relating  to  dues  paid  or 
incurred  with  respect  to  an  organization 
of  which  the  taxpayer  is  a  member,  sea 
subparagraph  (3)   of  this  paragraph. 

(ii)  Legislation  or  proposed  legislation 
of  direct  interest  to  the  taxpayer — (a) 
Legislation  or  proposed  legislation.  The 

term  "legislation  or  proposed  legislation" 
Includes  bills  and  resolutions  introduced 

by  a  member  of  Congress  or  other  legis-  - 
lative  body  referred  to  in  subdivision  (1) 

(a)  of  this  subparagraph  for  considera- 
tion by  such  body  as  well  as  oral  or  w  rit- 

ten  proposals  for  legislative  action  sub- 
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mitted  to  the  legislative  body  or  to  a 
committee  or  member  of  such  body. 

(b)  Direct  interest — (/)  In  general. 
(i)  Legislation  or  proposed  legislation  is 
of  direct  interest  to  a  taxpayer  if  the 
legislation  or  proposed  legislation  is  of 
such  a  nature  that  it  will,  or  may  reason- 

ably be  expected  to,  affect  the  trade  or 
business  of  the  taxpayer.  It  is  imma- 

terial whether  the  effect,  or  expected  ef- 
"fect.  on  the  trade  or  business  will  be beneficial  or  detrimental  to  the  trade  or 
business  or  whether  it  will  be  imme- 

diate. If  legislation  or  proposed  legisla- 
tion has  such  a  relationship  to  a  trade 

or  business  that  the  expenses  of  any  ap- 
pearance or  communication  in  connec- 

tion with  the  legislation  meets  the  ordi- 
nary and  necessary  lest  of  section  162(a) , 

then  such  legislation  ordinarily  meets  the 
direct  interest  test  of  section  162(e). 
However,  if  the  nature  of  the  legislation 
or  proposed  legislation  is  such  that  the 
likeliliood  of  its  having  an  effect  on  the 
trade  or  business  of  the  taxpayer  is  re- 

mote or  speculative,  the  legislation  or 
proposed  legislation  is  not  ofOirect  in- 

terest to  the  taxpayer.  Legislation  or 
proposed  legislation  which  will  not  affect 
the  trade  or  business  of  the  taxpayer  Is 
not  of  direct  interest  to  the  taxpayer 
even  though  such  legislation  will  affect 
the  personal,  living,  or  famUy  activities 
or  expenses  of  the  taxpayer.  Legisla- 

tion or  proposed  legislation  is  not  of 
direct  interest  to  a  taxpayer  merely  be- 

cause it  may  affect  business  in  general: 
however,  if  the  legislation  or  proposed 
legislation  will,  or  may  reasonably  be 
expected  to,  affect  the  taxpayer's  trade or  business  it  will  be  of  direct  interest 
to  the  ta.vpayer  even  though  it  also  will 
affect  the  trade  or  business  of  the  other 
taxpayers  or  business  in  general.  To 
meet  the  direct  interest  test,  it  is  not  nec- 

essary that  all  pro\isions  of  the  legisla- 
tion or  proposed  legislation  have  an  ef- 

fect or  expected  effect,  on  the  taxpayer's trade  or  business.  The  test  will  be  met 
if  one  of  the  pro\isions  of  the  legisla- 

tion has  the  specified  effect.  Le^iflation 
or  pro]>osed- legislation  will  be  consid- 

ered to  be  of  direct  interest  to  a  mem- 
bership organization  if  it  is  of  direct 

interest  to  the  organization,  as  such,  or 
if  it  is  of  direct  interest  to  one  or  more 
of  its  members. 

Hi)  Legislation  which  would  increase 
or  decrease  the  taxes  applicable  to  the 
trade  or  buiiness.  Increase  or  decrease 
the  operating  costs  or  earnings  of  the 
trade  or  business,  or  increase  or  decrease 
the  administrative  burdens  connected 
with  the  trade  or  business  meets  the  di- 

rect interest  test.  Legislation  which 
would  Increase  the  social  security  bene- 

fits or  liberalize  the  right  to  such  benefits 
meets  the  direct  interest  test  because 
such  changes  in  the  social  security  bene- 

fits may  reasonably  be  expected  to  affect 
the  retirement  benefits  which  the  em- 

ployer will  be  asked  to  provide  his  em- 
ployees or  to  increase  his  taxes.  Legis,- 

lation  which  would  impose  a  retailer's 
sales  tax  is  of  direct  interest  to  a 
retailer  because,  although  the  Lax  may 
be  passed  on  to  his  customers,  collection 
of  the  tax  will  impose  additional  burdens 
on  the  retailer,  and  because  the  increased 
cost  of  his  products  to  the  consumer  may 

reduce  the  demand  for  them.  Legisla- 
tion which  would  provide  an  income  tax 

credit  or  exclusion  for  shareholders  is  of 
direct  interest  to  a  corporation,  because 
those  tax  benefits  may  Increase  the 
sources  of  capital  available  to  the  cor- 

poration. L«gislation  which  would  fa- 
vorably or  adversely  affect  the  business 

of  a  competitor  so  as  to  affect  the  tax- 
payer's competitive  position  is  of  direct interest  to  the  taxpayer.  Legislation 

which  would  improve  the  school  sys- 
tem of  a  community  is  of  direct  interest 

to  a  membership  organization  comprised 
of  employers  in  the  community  because 
the  improved  school  system  is  likely  to 

make  the  community  more  attractive' to 
prospective  employees  of  such  employ- 

ers. On  the  other  hand,  proposed  legis- 
lation relating  to  Presidential  succession 

in  the  event  of  the  death  of  the  President 
has  only  a  remote  and  speculative  effect 
on  any  trade  or  business  and  therefore 
does  not  meet  the  direct  interest  test. 
Similarly,  if  a  corporation  is  represented 
before  a  congressional  committee  to  op- 

pose an  appropriation  bill  merely  because 
of  a  desire  to  bring  increased  Govern- 

ment economy  with  the  hope  that 
such  economy  will  eventually  cause  a 
reduction  in  the  Federal  Income  tax.  the 
legislation  does  not  meet  the  direct  in- 

terest test  because  any  effect  it  may  have 

upon  the  corporation's  trade  or  business 
is  highly  speculative.   ^  -  ' (2)  Appearances,  etc..  by  expert  wit- 

nesses, (i)  An  appearance  or  communi- 
cation (of  a  type  described  In  paragraph 

(c)(2)(l)(a)  of  this  section)  by  an  in- 
dividual in  connection  with  legislation  or 

proposed  legislation  shall  be  considered 
to  be  with  respect  to  legislation  of  direct 
interest  to  such  individual  If  the  legisla- 

tion is  in  a  field  in  which  he  specializes  as 
an  employee,  if  the  appearance  or  com- 

munication Is  not  on  behalf  of  his  em- 
ployer, and  if  it  is  customary  for  indi\id- 

uals  in  his  type  of  employment  to  public- 
ly express  their  \iews  in  respect  of 

matters  in  their  field  of  competence. 
Expenses  Incurred  by  such  an  individual 
in  connection  with  such  an  appearance 
or  communication,  including  traveling 
expenses  properly  allocable  thereto,  rep- 

resent ordinary  and  necessary  business 
expenses  and  are.  therefore,  deductible 
under  section  162.  For  example,  if  a 
university  professor  who  teaches  in  the 
field  of  money  and  banking  appears,  on 
his  own  behalf,  before  a  legislative  com- 

mittee to  testify  on  proposed  legislation 
regarding  the  banking  system,  his  ex- 

penses incurred  in  connection  with  such 
appearance  are  deductible  under  section 
162  since  university  professors  custom- 

arily take  an  active  part  in  the  develop- 
ment of  the  law  in  their  field  of  compe- 
tence and  publicly  communicate  the  re- 

sults of  their  work. 
(::)  An  appearance  or  communication 

(of  a  type  described  in  paragraph 
(c)(2)(i)(a)  of  this  section)  by  an 
employee  or  self-employed  individual  in 
connection  with  legislation  or  proposed 
legislation  shall  be  considered  to  be  with 
respect  to  legislation  of  direct  interest  to 
such  person  if  the  legislation  is  in  the 
field  in  which  he  specializes  in  his  busi- 

ness (or  as  an  employee)  and  if  the  ap- 
pearance or  communication  is  made  pur- 

suant to  an  invitation  extended  to  him 

individually  for  the  purpose  of  receivine 

his  expert  testimony.  Expenses'  in. curred  by  an  employee  or  self-employed 
individual  in  connection  with  such  an 
appearance  or  communication,  including 
traveling  expenses  properly  allocable> 
thereto,  represent  ordinary  and  neces-  ' 

■  sary  business  expenses  and  are,  therel . 
fore,  deductible  under  section  162.  PqI  \ 
example,  if  a  self-employed  individual  ' 
is  personally  invited  by  a  congressional  '■ com.mittee  to  testify  on  proposed  legis- 

lation in  the  field  in  which  he  speciaies  ' in  his  business,  his  expenses  incurred  ia 
connection  with  such  appearance  are ^ 
deductible  under  section  162.  If  a  self,  i 
employed  individual  makes  a^  appear- i 
ance.  on  his  own  behalf,  before  a  legisial 

tive  committee  without  having  been  ex-  ' tended  an  invitation  his  expenses  wiu 
be  deductible  to  the  extent  othervrise  ' 
provided  In  this  paragraph. 

(3)  Nominations,  etc.    A  taxpayer  does  , 
not  have  a  direct  interest  in  matters  such 

as    nominations,    appointments,   or  the  ' operation  of  the  legislative  body. 
(iii)   Allowable   expenses.    To  be  de- 

ductible under  section  162  (a),  expend!- 
tures  which  meet  the  tests  of  deductibQ- 

ity  under  the  provisions  of  this  paragraph '; must  also  qualify  as  ordinary  and  neces- 
sary   business    expenses    under    section 

162(a)  and,  in  addition,  be  in  direct  con-  ' 
nection    with    the    carrying   on    of   the  ' 
activities  specified  in  subdivision  (i)(a) 
or    (i)  (b)    of    this    subparagraph.    For 
example,  a  taxpayer  appearing  before  a 
committee   of  the   Congress   to  present 
testimony  concerning  legislation  or  pro- 

posed legislation  in  which  he  has  a  direct  j 
interest  may  deduct  the  ordinary  and 
necessary    expenses    directly    connected 
with  his  appearance,  such  as  traveling 
expenses  described  in  section  162(a)  (2i. 
and  the  cost  of  preparing  testimony. 

(3)  Deductibility  o/  dues  and  other 
payments  to  an  organization.  If  a  sub- 

stantial part  of  the  activities  of  an  or- 
ganization, such  as  a  labor  union  or  a 

trade  association,  consists  of  one  or  more 
of  the  activities  to  which  this  paragraph 
relates  (legislative  matters,  polirical 
campaigns,  etc.,  exclusive  of  any  ac- 

tivity constituting  an  appearance  or 
communication  with  respect  to  legisla- 

tion or  proposed  legislation  of  direct  in- 
terest to  the  organization  (see  subpara- 
graph (2)(il)  (bXf)),  a  deduction  will 

be  allowed  only  for  such  portion  of  the 
dues  or  other  payments  to  the  organizs- 
tion  as  the  taxpayer  can  clearly  establish  , 
is  attributable  to.  activities  to  which  this 

paragraph  does  not  relate  and  to  any  ' activity  constituting  an  appearance  or  i 
communication  with  respect  to  legisla-  J 
tion  or  proposed  legislation  of  direct  in-  . 
terest  to  the  organization.  The  de'.ez- mination  of  whether  a  substantial  psrt 
of  an  organization's  activities  consists  of 
one  or  more  of  the  activities  to  which 
this  paragraph  relates  (exclusive  of  ap- 

pearances or  communications  with 
respect  to  legislation  or  proposed  leri5-  • 
lation  of  direct  interest  to  the  orsaniza-  • 
tion)  shall  be  based  on  all  the  facts  s.-3 
circumstances.  In  no  event  shall  a  (f£- 
duction  be  allowed  for  that  portion  cf  & 
special  assessment  or  similar  payce-i 
(including  an  increase  in  dues)  made  :o 
any  organization  for  any  activity  w 
which  this  paragraph  relates  if  the  ac- 
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■fui icfay,  April  20.  1965 
does  not  constitute  an  appearance 

mmunication.with  respect  to  legis- 

wtion  or  proposed  legislation  of  direct 

Ir.tcrcst  to  the  organization.     If  an  or- 

^aiiizntion  pays  or  Incurs  expenses  al- 

gj  communica ition  or  prop 

j^itcrcst  to  the  or caniz'^-tion  pays  c   
locable  to  legislative  acti\ities  \\hich 

:,,cct  the  tests  of  subdivisions  (i)  and  (ii) 

'(  subparagraph  (2)  of  this  paragraph 
, appearances  or  communications  with 

rc'pect  to  legislation  or  proposed  legis- 
lation of  direct  Interest  to  the  organiza- 

tion), on  behalf  of  its  members,  the  dues 
paid  by  a  taxpayer  are  deductible  to  the 
i,^tent  used  for  such  activities.  Dues 
paid  by  a  taxpayer  will  be  considered  to 
be  used  for  such  an  activity,  and  thus 
deductible,  although  the  legislation  or 

'--     FEDERAL  REGISTER      ' 

proposed  legislation  involved  is  not  of 
direct  interest  to  the  taxpayer.  If,  pur- 

suant to  the  provisions  of  subparagraph 
(2)  (ii)  (b)(1)  of  this  paragraph,  the 
legislation  or  proposed  legislation  is  of 
direct  interest  to  the  organization,  as 
such,  or  is  of  direct  interest  to  one  or 
more  members  of  the  organization.  For 
other  provisions  relating  to  the  deduct- 

ibility of  dues  and  other  payments  to  an 
organization,  such  as  a  labor  union  or 
a  trade  association,  see  paragraph  (c)  of 

§  1.162-15. (4)  Limitations.  No  deduction  shall  be 
allowed  under  section  162(a)  for  any 
amount  paid  or  incurred  (whether  by 
way  of  contribution,  gift,  or  otherwise) 

5583 

in  connection  with  any  attempt' to  in- fluence the  general  public,  or  segments 
thereof,  with  respect  to  legislative 
matters,  elections,  or  referendums 
For  example,  no  deduction  shaU  be 
allowed  for  any  expenses  incurred  in 

connection  with  "grassroot"  campaigns 
or  any  other  attempts  to  urge  or  en- 

courage the  public  to  contact  members  of 
a  legislative  body  for  the  purpose  of 
proposing,  supporting,  or  opposing 

legislation.  ■  .'•  .  . 
(Sec.  7805  of  the  Internal  Revenue  Code'or 
1954;   68A  Stat.  917;   26  U.S.C.  7805),    '     '    "' 
[F.R.    Doc.    65-^077;    Filed.    Apr.    19.    1965; 

8:47  a.m.J  ,     -  -_ 
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CONSUMERS  POWER  COMPANY, 
Plaintiff -Appellee, 

V. 

UNITED  STATES  of  America, 
Defendant-Appellant 

CONSUMERS  POWER  COMPANY, 

Plaintiff,  Cross-Appellant, 
V. 

UNITED  STATES  of  America, 

Defendant,  Cross-Appellee. 
Nos.  19916,  19917. 

United  States  Court  of  Appeals, 
Sixth  Circuit 

June  5,  1970. 

Action  by  gas  and  electric  producer 
for  refund  of  federal  income  taxes  paid. 
The  United  States  Disrict  Court  for  the 

Eastern  District  of  Michigan,  Thomas 

P.  Thornton,  J.,  299  F.Supp.  1180,  held 
that  certain  contributions  to  national 

advertising  campaign  were  not  deduct- 
ible from  ordinary  income  but  that 

amount  of  certain  death  benefit  certifi- 

cates issued  to  retiring  employee  was 
deductible  in  year  certificates  issued  and 

appeals  were  taken.  The  Court  of  Ap- 
peals, Brooks,  Circuit  Judge,  held  that 

amounts  privately-owned  electric  produc- 
er paid  as  pro  rata  share  of  national  ad- 

vertising campaign  attacking  public 

power  as  creeping  socialism  and  other- 

wise disparaging  quality  of  service  ren- 
dered by  government  producers  was  not 

deductible  as  an  ordinary  and  necessary 

business  expense  but  rather  was  an  ex- 
penditure in  furtherance  of  promotion  or 

defeat  of  legislation  or  propaganda  re- 
lating to  such  purpose  within  regulation 

rendering  such  expenses  nondeductible, 
but  that  amount  of  certificates  could  be 

deducted  only  in  year  in  which  payments 
were  actually  made  where  death  benefit 
plan  was  merely  a  program  of  deferred 
compensation   for  services  rendered. 

Affirmed  in  part,  reversed  in  part. 

1.  Internal  Revenue  €=568.2 

Amounts  privately-owned  electric 
producer  paid  as  pro  rata  share  of  na- 

tional advertising  campaign  attacking 
public  power  as  creeping  socialism  and 
otherwise  disparaging  quality  of  service 
rendered  by  government  producers  was 

not  deductible  as  an  ordinary  and  neces- 
sary business  expense  but  rather  was  an 

expenditure  in  furtherance  of  promotion 
or  defeat  of  legislation  or  propaganda 

relating  to  such  purpose  within  regula- 
tion rendering  such  expenses  nondeduct- 

ible.     26    U.S.C.A.    (I.R.C.1954)    §    162. 

2.  Internal  Revenue  C=>577 
Where  death  benefit  plan  was  mere- 

ly a  program  of  deferred  compensation 
for  services  rendered,  amount  of  death 

benefit  certificates  issued  to  retiring  em- 
ployees was  deductible  only  in  year  in 

which  payments  were  actually  made  and 
not  in  year  in  which  certificates  issued. 
26  U.S.C.A.  (I.R.C.1954)  §§  404(a),  404 

(a)   (5). 

Richard  W.  Perkins,  Dept.  of  Justice, 

Washington,  D.  C,  for  the  United  States; 
Johnnie  M.  Walters,  Asst.  Atty.  Gen., 

Lee  A.  Jackson,  William  A.  Friedlander, 

Attys.,  Dept.  of  Justice,  Washington, 
D.  C,  on  the  brief. 

Clifford  H.  Domke  and  William  0. 

Allen,  Jackson,  Mich.,  on  the  brief  for 
Consumers  Power  Co. 

Before  COMBS  and  BROOKS.  Cir- 

cuit Judges,  and  O'SULLIVAN,  Senior 
Circuit  Judge. 

BROOKS,  Circuit  Judge. 

This  appeal  involves  questions  re- 
lating to  the  federal  income  tax  liability 

of  the  plaintiff-appellee,  Consumers 
Power  Company.  Consumers  brought 
suit  to  recover  a  portion  of  the  income 

taxes  it  paid  for  the  taxable  years  1954 
through  1957.  Two  issues  are  presented 
on  review.  First,  Consumers  argues 
that  it  should  have  been  able  to  deduct 

from  its  gross  income  as  ordinary  and 
necessary  business  expenses  payments 

made  to  the  Electric  Companies  Adver- 
tising Program  (ECAP),  an  organiza- 

tion of  privately  owned  electric  power 
companies,    for    a    national    advertising 
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nnipaig"  carried  on  during  the  
four 

^  r  period  in  question.  Second,  Con- 

'*^niers  contends  that  it  was  correct  in 

^^ducting  the  face  amount  of  certain 

doath  benefit  certificates  it  issued  to 
 re- 

tin'ng  employees  in  the  years  in  which  the 

M-tificates  were  issued  rather  than  in 

the  years  when  the  death  benefits  were
 

nctuaJIy  paid.  The  District  Court  dis
- 

iillowed  the  deductions  for  the  expenses 

of  the  advertising  program,  but  permit- 

ted Consumers  to  deduct  the  face  amount 

of  the  death  certificates  in  the  years  in 

^^•hich  they  were  issued.  See,  299  F. 

Supp.  1180  (1969). 

The  payments  Consumers  made  to  the 

Electric  Companies  Advertising  Pro- 

fjram  were  its  pro  rata  share  of  the  cost 
of  a  national  advertising  campaign.  An 
examination  of  the  materials  used  show 

the  campaign  had  a  two-fold  purpose: 
1.  explaining  how  electricity  can  make 
for  more  comfortable  living,  and  2. 

pointing  out  the  "bad  features"  of  pub- 
licly owned  electric  power  companies  as 

compared  to  privately  owned  companies. 
The  advertisements  for  which  the  Dis- 

trict Court  disallowed  deductions  were 

the  ones  which  in  some  way  attacked 

public  power.  Some  of  the  disallowed 
advertisements  made  a  hard  sell  attack 

on  public  power  calling  it  "creeping  so- 

cialism", while  others  simply  suggested 
that  private  power  companies  can  pro- 

vide faster  service  because,  unlike  with 

publicly  owned  power  companies,  there 

was  no  waiting  to  have  funds  appro- 
priated for  the  needed  electrical  facili- 

ties. Many  of  the  advertisements  were 
directed    toward    the    Tennessee    Valley 

••  (b)  Taxable  years  beginning  before  Jan- 
uary 1,  1963— (1)  In  general,  (i)  For 

tnxnblc  years  beginning  before  January 
1.  19G3,  expenditures  for  lobbying  pur- 
IK).scs.  for  the  promotion  or  defeat  of 
'♦'Kislation,  for  political  campaign  pur- 

poses •  *  •  or  for  carrying  on  prop- 
"K'lnda  (including  advertising)  related  to 
nny  of  the  foregoing  purposes  are  not 
<lj'du(tible  from  gross  income.  For  exam- Pic,  the  cost  of  advertising  to  promote  or 
"ofent  legislation  or  to  influence  the  pub- 
'•c  with  respect  to  the  desirability  or  un- 
«t-Mrahility  of  proposed  legislation  is  not uctible    as    a    business    expense,    even 

Authority,  and  several  admonished  the 
public  to  let  their  congressmen  know  how 

they  felt  about  governmental  ownership 
of  electric  power  companies. 

[1]  The  deductibility  of  the  ̂ cost  of 
these  advertisements  is  governed  by 

whether  it  was  an  "ordinary  and  neces- 
sary" business  expense  (Title  26  U.S.C. 

§  162).  The  Internal  Revenue  has  pro- 
mulgated 26  C.F.R.  §  1.162.20(b)  i  in ***** 

conjunction  with  the  "ordinary  and  nec- 
essary" business  expense  section  of  the 

Code.  This  regulation  has  been  con- 
sidered by  the  courts  at  various  times. 

See,  Cammarano  v.  United  States,  358 
U.S.  498,  79  S.C.  524,  3  L.Ed.2d  462 

(1959);  American  Hardware  &  Equip- 
ment Company  v.  Commissioner  of  In- 
ternal Revenue,  202  F.2d  126  (4th  Cir. 

1953) ;  Roberts  Dairy  Company  v.  Com- 
missioner of  Internal  Revenue,  195  F.2d 

948  (8th  Cir.  1952);  Southwestern 
Electric  Power  Company  v.  United 
States,  312  F.2d  437,  160  Ct.Cl.  262 

(1963).  And  our  review  of  the  disal- 
lowed advertisements  in  light  of  the  in- 

terpretation given  26  C.F.R.  §  1.162.20 

(b)  by  these  cases  supports  the  District 

Court's  determination  of  nondeductibil- 
ity.  Several  of  the  advertisements  are 
what  might  be  called  border  line  cases 
for  deductibility,  but  we  defer  to  the 

District  Court's  judgment  in  those  cases. 
However,  it  should  be  noted  that  this 
regulation,  26  C.F.R.  §  1.162.20(b),  is 

apparently  capable  of  infinitely  encom- 

passing proportions.  In  a  situation  sim- 
ilar to  the  present  one,  where  no  leg- 

islation   is    pending,    ajid    a    company's 

though  the  legislation  may  directly  affect 

the  taxpayer's  business. ***** 
(2)  Expenditures  for  promotion  or  defeat 

of  legislation.  For  purposes  of  this  para- 
graph, expenditures  for  the  promotion  or 

the  defeat  of  legislation  include,  but  shall 

not  be  limited  to,  expenditures  for  the  - 
purpose  of  attempting  to — 
(i)  Influence  members  of  a  legislative 
body  directly,  or  indirectly  by  urging  or 
encouraging  the  public  to  contact  such 
members  for  the  purpose  of  proposing, 
supporting,   or   opposing   legislation. 
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chief  competitor  is  governmentally  own- 
ed, the  regulation  could  possibly  be  ex- 

tended to  disallow  a  deduction  for  the 

cost  of  an  advertisement  which  simply 
conveys  a  competitive  message.  It  is 
not  inconceivable  that  the  expenditures 

for  this  t>'pe  of  advertisement  might 
fall  into  the  disallowed  category  of  ex- 

penditures which  according  to  the  In- 

ternal Revenue  "include,  but  shall  not  be 
limited  to  *  *  *  "  attempts  to  "in- 

fluence members  of  a  legislative  body 

*  *  *  indirectly  by  urging  or  en- 
couraging the  public  to  contact  such 

members  for  the  purpose  of  proposing, 

supporting  or  opposing  legislation." 
Such  type  of  coercive  use  of  this  regu- 

lation to  discourage  private  industry 
from  competing  in  an  ordinary  business 
fashion  with  a  publicly  owned  business 
would  clearly  not  be  in  keeping  with 

the  intent  of  the  "ordinary  and  neces- 
sary" business  expense  provision  of  the 

Code. 

their  beneficiaries."  In  addition,  death 
benefit  plans  have  in  the  past  been  clas- 

sified as  compensations.  See,  New  York 

Post  Corporation  v.  Commissioner  of  In- 
ternal Revenue,  40  T.C.  882  (1963); 

Seavey  &  Flarsheim  Brokerage  Com- 

pany V.  Commissioner  of  Internal  Reve- 
nue, 41  B.T.A.  198  (1940).  Our  exam- 

ination of  Consumers'  death  benefit  plan, 
and  the  circumstances  surrounding  its 

establishment,  leads  us  to  the  conclusion 

that  it  was  a  program  of  deferred  com- 
pensation for  services  rendered.  Thus, 

Title  26  U.S.C.  §  404(a)  controls  and 

Consumers  can  only  deduct  the  amount 
of  death  benefits  paid  under  its  plan 
in  the  years  in  which  the  payments  are 
actually  made. 

Affirmed  in  part,  reversed  in  part. 

[2]  The  other  question  presented  on 
this  appeal  is  whether  Consumers  should 
have  been  able  to  deduct  the  amount  of 
certain  death  benefit  certificates  issued 

to  retiring  employees  in  the  year  the 
certificates  were  issued  or  only  in  the 
year  the  benefits  were  actually  paid. 
The  District  Court  allowed  the  deduction 

in  the  year  in  which  the  certificates  were 
issued.  It  based  its  decision  in  part  on 
the  argument  that  Title  26  U.S.C.  §  404 

(a)  and  (a)  (5)  *  would  not  apply  under 
these  circumstances  because  Consumers' 

death  plan  was  not  a  plan  for  "deferred 
compensation".  However,  26  C.F.R.  § 
1.404 (a)-l  (a)  (1)  states  that  "section 
404(a)  also  governs  the  deductibility  of 
unfunded  pensions  and  death  benefits 
paid    directly    to    former    employees    or 

2.  •  •  •  if  compensation  is  paid  or  ac- 
crued on  account  of  any  employee  under 

a  plan  deferring  the  receipt  of  such  com- 
pensation, such  •  •  •  compensation 

shall  not  be  deductible  under  section  162 

or  section  212;  but,  if  they  satisfy  the 
conditions  of  either  of  such  sections,  they 
shall  be  deductible  under  this  section, 

subject,  however,  to  the  following  limita- 
tions as  to  the  amount&  deductible  in  any 

year. 
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Exhibit  166:  Revenue  Rule  74-407 

26  CFR  1.162-20:  Expenditures  altribut- 
akU  to  lobbying,  political  campaigns,  at- 

tempts to  influence  legislation,  etc.,  and 
certain  advertising. 

Business  expenses;  attempt  to 

influence  legislation  through  stock- 
holders. The  expenses  incurred  by 

a  domestic  corporation  for  prepar- 
ing, printing,  and  distributing  to  its 

shareholders  a  pamphlet  focusing 
on  proposed  legislation  which 
would  adversely  affect  the  com- 
pan/s  tax  liability  and  suggesting 
that  the  shareholders  contact  their 
congressmen  to  make  known  their 

views  concerning  such  proposed 
legislation  are  not  deductible  as 
business  expenses  by  reason  of 
section  162(e)(2)(B)  of  the  Code. 

Rev.  Rul.  74-407 

Advice  has  been  requested  whether, 
under  the  circumstances  described  be- 

low, expenses  incurred  in  connection 

with  communication  of  information 

between  the  taxpayer  and  its  share- 
holders in  connection  with  legislation 

or  proposed  legislation  of  direct  inter- 
est to  the  taxpayer  are  deductible  un- 

der section  162(e)  of  the  Internal 
Revenue  Code  of  1954. 

The  taxpayer,  a  domestic  corpora- 
tion engaged  in  manufacturing,  pub- 

lished a  pamphlet  in  1973  which  it 
mailed  to  its  shareholders.  The  pam- 

phlet focused  on  proposed  legislation 
that  would  eliminate  tax  incentives 

for  taxpayers  to  make  capital  im- 
provements. In  addition,  the  pamphlet 

explained  why  such  legislation  would 
be  detrimental  to  the  shareholders, 

and  suggested  measures  that  \/ould 
increase  the  tax  incentives  for  capital 

improvements.  The  pamphlet  further 
suggested  that  the  shareholders  make 
their  views  known  to  their  congres- 

sional representatives. 

The  specific  question  is  whether  the 
expenses  incurred  by  the  taxpayer  in 

preparing,  printing,  and  distributing 
the  pamphlet  to  its  shareholders  are 
not  deductible  as  a  business  expense 
by  reason  of  section  162(e)(2)(B) 
of  the  Code. 

Section  162(e)  ( 1 )  of  the  Code  pro- 
vides that  the  deduction  allowed  by 

section  162(a)  shall  include  all  the 
ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  (A) 
in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or 

sending  communi&itions  to,  the  com- 
mittees, or  individual  members,  of 

Congress  or  of  any  legislative  body  of 
a  State,  a  possession  of  the  United 
States,  or  a  political  subdivision  of 
any  of  the  foregoing  with  respect  to 
legislation  or  proposed  legislation  of 
direct  interest  to  the  taxpayer,  or  (B) 
in  direct  connection  with  communica- 

tion of  information  between  the  tax- 

payer and  an  organization  of  which  he 
is  a  member  with  respect  to  legislation 

or  proposed  legislation  of  direct  in- 
terest to  the  taxpayer  and  to  such 

organization,  and  that  portion  of  the 
dues  so  paid  or  incurred  with  respect 
to  any  organization  of  which  the  tax- 

payer is  a  member  which  is  attributa- 
ble to  the  expenses  of  the  activities 

described  in  subparagraphs  (A)  and 

(B)  carried  on  by  such  organization. 
Section  162(e)(2)(B)  of  the  Code 

provides  that  the  provisions  of  162 

(e)(1)  shall  not  be  construed  as  al- 
lowing the  deduction  of  any  amount 

paid  or  incurred  (whether  by  way  of 
contribution,  gift,  or  otherwise)  in 
connection  with  any  attempt  to  in- 

fluence the  general  public,  or  seg- 
ments thereof,  with  respect  to  legisla- 

tive matters,  elections,  or  referendums. 
Legislative  consideration  was  given 

to  a  provision  allowing  a  deduction  for 

expenditures  incurred  in  direct  con- 
nection with  communication  of  infor- 
mation between  a  taxpayer  and  a 

shareholder  with  respect  to  legislation 

or  proposed  legislation  of  direct  inter- 
est to  the  taxpayer,  thus  excepting 

such  expenditures  from  the  provisions 
of  section  162(e)  (2)  (B)  of  the  Code. 
However,  such  provision  was  not 
adopted.  See  108  Cong.  Rec.  18493 

(1962). 
Accordingly,  it  is  held  that  the  ex- 

penses incurred  by  the  taxpayer  in 

preparing,  printing,  and  distributing 
the  pamphlet  to  its  shareholders  are 

the  type  of  expenses  described  in  sec- 
tion 162(e)  (2)  (B)  of  the  Code.  Con- 

sequently,  they  are  not  includible 
within  the  class  of  expenses  described 
in  section  162(e)(1)  and  which  are 
deductible  under  section   162(a). 
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Exhibit  167:  Revenue  Rule  78-111 

Section  162. — Trade  or  Business 

Expenses 

26  CFR  1.162-20:  Exfunditurts  attribu- 
tablt  to  lobbying,  political  campaigns,  at- 
tempti  to  inftuenci  legislatioTi,  itc.  and  cir- 
tain  advertiiing. 

Expenses  incurred  to  influence 
legislation    through    stockholders. 
No  deduction  is  allowable  under 

section  162(a)  of  the  Code  for  ex- 
penses incurred  by  a  corporation 

in  printing  and  distributing  to  its 

shareholders  its  president's  re- 
marks given  before  a  state  legisla- 

ture concerning  the  corporation's 
opposition  to  certain  proposed  leg- 

islation; Rev.  Rul.  74-407  ampli- 
fied. 

Rev.  Rul.  78-111 

Advice  has  been  requested  whether, 
under  the  ci.'cumstances  described  be- 

low, expenses  incurred  by  a  taxpayer 
in  printing  the  text  of  a  speech  and 
distributing  copies  to  its  shareholders 
arc  deductible  for  Federal  income  tax 

purposes  in  view  of  section  162(e)  (2) 
(B)  of  the  Internal  Revenue  Code  of 
1954. 

The  taxpayer  is  a  corporation  en- 
gaged in  the  manufacturing  business 

in  state  Y.  An  environmental  protec- 
tion bill  is  currently  pending  before 

the  legislature  of  state  Y  that  if  en- 
acted would  require  manufacturing 

companies  to  meet  certain  antipollu- 

tion guidelines.  The  taxpayer's  presi- 
dent testified  before  the  legislature  in 

opposition  to  the  proposed  bill. 

The  taxpayer  had  the  text  of  its 

president's  remarks  printed  in  pam- phlet form  and  distributed  to  its 
shareholders.  The  remarks  enumer- 

ated the  taxpayer's  objections  to  the 
legislation  and  set  forth  the  taxpayer's recornmer.dations  for  an  environmental 

program  It  was  also  noted  in  the  text 

that  if  the  proposed  biil  currently  be- 
fore the  legislature  were  passed,  the 

taxpayer  would  be  required  to  incur 
substantial  capital  expenditures  to 
meet  the  antipollution  guidelines 

Section  162(e)(1)  of  the  Code  pro- 
vides that  the  deduction  allowed  b> 

section  162(a)  shall  include  all  the 

ordinary'  and  necessar)-  expenses  paid 

or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  (A) 
in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or 

sending  communications  to,  the  com- 
mittees, or  individual  members,  of 

Congress  or  of  any  legislative  body  of 
a  state,  a  possession  of  the  United 
States,  or  a  (wlitical  subdivition  of  any 

of  the  foregoing  with  respect  to  legis- 
lation or  proposed  legislation  of  direct 

interest  to  the  taxpayer,  or  (B)  in  di- 
rect connection  with  communication 

of  information  between  the  taxpayer 

and  an  organization  of  which  the  tax- 
payer is  a  member  with  respect  to  leg- 

islation or  proposed  legislation  of  di- 
rect interest  to  the  taxpayer  and  to 

such  organization,  and  that  pwrtion  of 
the  dues  so  paid  or  incurred  with 
respect  to  any  organization  of  which 
the  taxpayer  is  a  member  that  is  attrib- 

utable to  the  expenses  of  the  activities 
described  in  subparagraphs  (A)  and 
(B)   carried  on  by  such  organization. 

Section  162(e)(2)(B)  of  the  Code 
provides  that  the  provisions  of  162(e) 
( 1 )  shall  not  be  construed  as  allowing 
the  deduction  of  any  amount  paid  or 

incurred  (whether  by  way  of  contri- 

bution, gift,  or  othenvise)  in  connec- 
tion with  any  attempt  to  influence  the 

general  public,  or  segments  thereof, 
with  respect  to  legislative  matters, 
elections,  or  referendums. 

Section  1.162-20(c)(4)  of  the  In- 
come Tax  Regulations  provides  that 

no  deduction  shall  be  allowed  under 

section  162(a)  of  the  Code  for  any 
amount  paid  or  incurred  (whether  by 
way  of  contribution,  gift,  or  otherwise) 
in  connection  with  any  attempt  to  in- 

fluence the  general  public,  or  segments 

thereof,  with  respect  to  legislative  mat- 
ters, elections,  or  referendums.  For  ex- 

ample, no  deduction  shall  be  allowed 
for  any  expenses  incurred  in  connec- 

tion with  "grassroot"  campaigns  or 
any  other  attempts  to  urge  or  encour- 

age the  public  to  contact  members  of 
a  legislative  body  for  the  purpose  of 
proposing,  sujjporting,  or  opposing 

legislation. 

Rev  Rul  74-407.  1974-2  C.B.  45, 
deals  with  expenses  incurred  by  a  cor- 

poration  in   preparing,   printing,   and 

distributing  to  its  shareholders  copies 

of  a  pamphlet  that  focused  on  pro- 
posed legislation  and  suggested  that 

the  shareholders  contact  their  congres- 
sional representatives  regarding  the 

legislation.  In  that  situation  it  was 
determined  that  the  expenses  were  not 
deductible  because  they  were  the  type 

of  expenses  described  in  section  162 

(e)(2)(B)  of  the  Code. In  the  instant  situation,  the  text 
distributed  to  the  shareholders  is  an 

attempt  to  influence  the  shareholders 

to  oppose  legislation  that  is  of  direct 
interest  to  the  taxpayer.  This  situation 
is  similar  to  the  situation  described  in 

Rev.  Rul.  74-407.  While  the  facts  of 

Rev.  Rul.  74-407  stated  that  the  pam- 
phlet distributed  to  the  shareholders 

suggested  that  they  make  their  vie\vs 
known  to  their  congressional  repre- 

sentatives, it  is  not  necessary  that  a 

taxpayer  actually  request  its  share- 
holders to  contact  their  representatives 

in  order  for  a  pamphlet,  advertisement, 
or  other  communication  to  constitute 

an  attempt  to  influence  the  general 
public,  or  segments  thereof,  to  propose, 

support,  or  oppose  legislation. 
Accordingly,  the  expenses  incurred 

by  the  taxpayer  in  printing  and  dis- 
tributing a  pamphlet  containing  the 

president's  remarks  to  the  taxpayer's 
shareholders  are  the  type  of  expenses 
described  in  section  162(e)(2)(B)  of 

the  Code.  As  such,  the  expenses  are 
not  includible  within  the  class  of  ex- 

penditures described  in  section  162(e) 

(1)  and,  tiierefore  they  aie  not  de- 
ductible under  section   162(a). 

R«tv.  Rul.  74-407  is  amplified. 
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Exhibit  168:  Revenue  Rule  78-112 

26  C'FR  1.162-20:  Expenditures  attribu- 
table to  lobbying,  political  campaigns,  at- 

tempts to  influence  legislation,  etc.  and  cer- tain advertising. 

Expenses  incurred  to  influence 

legislation;  newspaper  and  maga- 
zine advertising.  No  deduction  is 

allowable  under  section  162(a)  of 
the  Code  for  expenses  incurred  by 

a  corporation  in  preparing  and 

placing  advertisements  in  major 
state  newspapers  and  regional 

magazines  setting  forth  objections 

to  proposed  legislation  of  direct 
interest  to  the  corporation. 

Rev.  Rul.  78-112 

Advice  has  been  requested  whether, 
under  the  circumstances  described  be- 

low, expenses  incurred  by  the  tax- 
payer in  preparing  and  placing  adver- 

tisements in  various  newspapers  and 
periodicals  are  deductible  for  Federal 
income  tax  purposes  in  view  of  section 

162(e)(2)(B)  of  the  Internal  Rev- 
enue Code  of  1954. 

The  taxpayer  is  a  domestic  corpora- 
tion engaged  in  the  business  of  devel- 

oping residential  and  commercial 
properties.  Pending  before  the  state 
legislature  is  a  series  of  bills  of  direct 
interest  to  the  taxpayer  involving  land 
use  planning. 

The  taxpayer  has  placed  advertise- 
ments in  all  of  the  major  newspapers 

of  the  state  and  many  regional  maga- 
zines setting  forth  objections  to  the 

proposed  legislation  in  its  present  form. 
The  advertisements  maintain  that  the 

state  government  lacks  sufficient  ex- 
pertise and  knowledge  to  develop  a 

workable  land  use  plan  and  that  the 

proposed  legislation  will  have  a  deva- 

stating effect  on  the  area's  economy 
without  enhancing  the  area's  environ- 

ment. The  taxpayer  also  sets  forth  in 
the  advertisements  what  it  considers 
to  be  a  more  workable  and  beneficial 

program  in  developing  a  long  range 
and  progressive  regional  land  use  plan 
not  only  for  the  immediate  future  but 

for  many  generations  to  come.  The 

taxpayer's  plan  places  emphasis  on 
m?.!ntaining  existing  jobs,  creating  new 

jobs,  and  broadening  the  tax  base 
through  moderate  growth  while  pre- 

serving the  e.xisting  environment. 

Section  162(e)  (1)  of  the  Code  pro- 
vides that  the  deduction  allowed  by 

section  162(a)  shall  include  all  the 

ordinary'  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  (A) 
in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or 

sending  communications  to,  the  com- 
mittees, or  individual  members,  of 

Congress  or  of  any  legislative  body  of 
a  state,  a  possession  of  the  United 
States,  or  a  political  subdivision  of 
any  of  the  foregoing  with  respect  to 

legislation   or  proposed   legislation   o( 
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direct  interest  to  the  taxpayer,  or  (B) 
in  direct  connection  with  communica- 

tion of  information  between  the  tax- 

payer and  an  organization  of  which 
the  taxpayer  is  a  member  with  respect 
to  legislation  or  proposed  legislation  of 
direct  interest  to  the  taxpayer  and  to 
such  organization,  and  that  portion  of 
the  dues  so  paid  or  incurred  with 
respect  to  any  organization  of  which 
the  taxpayer  is.  a  member  that  is 
attributable  to  the  expenses  of  the 
activities  described  in  subparagraphs 
(A)  and  (B)  carried  on  by  luch 
organization. 

Section  162(e)(2)(B)  of  the  Code 
provides  that  the  provisions  of  162 
(e)(1)  shall  not  be  construed  as  al- 

lowing the  deduction  of  any  amount 
paid  or  incurred  (whether  by  way  of 
contribution,  gift,  or  otherwise)  in 
connection  with  any  attempt  to  influ- 

ence the  general  public,  or  segments 
thereof,  with  respect  to  legislative  mat- 

ters, elections,  or  referendums. 

Section  1.162-20(c)  (4)  of  the  regu- 
lations provides  that  no  deduction 

shall  be  allowed  under  section  162(a) 
of  the  Code  for  any  amount  paid  or 
incurred  (whether  by  way  of  contri- 

bution, gift,  or  otherwise)  in  connec- 
tion with  any  attempt  to  influence  the 

general  public,  or  segments  thereof, 
with  respect  to  legislative  matters, 
elections,  or  referendums.  For  exam- 

ple, no  deduction  shall  be  allowed  for 
any  expenses   incurred   in   connection 

with  "grassroot"  campaigns  or  any 
other  attempts  to  urge  or  encourage 
the  public  to  contact  members  of  a 
legislative  body  for  the  purpose  of 
proposing,  supporting,  or  opposing 

legislation. 

It  is  not  necessary  that  an  advertise- 
ment specifically  request  the  general 

public  or  a  segment  thereof  to  contact 
their  representatives  in  order  for  sec- 

tion 162(e)(2)(B)  of  the  Code  to 
apply.  This  section  will  apply  if  an 
advertisement  through  words,  pictures, 

etc.,  is  an  attempt  to  develop  a  "grass- 
roots" point  of  view  by  influencing 

the  general  public  to  propose,  support, 

or  oppose  legislation. 

The  taxpayer's  media  campaign  was 
a  clear  attempt  to  influence  the  gen- 

eral public  to  oppose  the  proposed 
land   use   planning  legislation   and  to 

support  the  introduction  of  land  use 
planning  legiilation  embodying  the 
taxpayer's  views. 

Accordingly,  the  expenses  incurred 
by  the  taxpayer  in  preparing  and  plac- 

ing the  advenisements  in  \  arious  news- 
papers and  periodicab  are  the  type  of 

expenses  described  in  section  162(e) 

(2)(B)  of  the  Code.  As  such,  the 
expenses  are  not  includible  within  the 
class  of  expenses  described  in  section 

162(c)  (1)  and  therefore  they  are  not deductible  under  section  162(a). 

J-291  O  -  78  -  134 
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Exhibit  169:  Revenue  Rule  78-113 

?«  CFR  1.162-20:  ExptndUurti  attrtbu- 
labli  to  lobbying,  political  campaigns,  at- 
timpti  to  inftutnci  Itgiilation,  ttc,  and certain  aduertiting. 

"Grassroor  lobbying;  employees 

and  customers  of  trade  association 

members.  A  tax-exempt  trade  asso- 
ciation that  urges  its  members  to 

contact  their  employees  and  cus- 
tomers to  have  them  communicate 

with  certain  elected  state  repre- 

sentatives to  support  repeal  of  leg- 
islation considered  detrimental  to 

the  association  is  engaging  in 

"grassroot"  lobbying  within  the 
scope  of  section  162(e)(2)(B)  of 
the  Code. 

Rev.  Rul.  78-113 

Advice  has  been  requested  whether 
a  trade  association,  in  urging  its  inem- 
bere  to  contact  their  employees  and 

customers,  and  have  them  communi- 
cate with  certain  elected  sute  repre- 

sentatives to  support  repeal  of  legisla- 
tion considered  detrimental  to  the  as- 

sociation and  its  members,  is  engaging 

in  "grassroot"  lobbying  within  the 
scope  of  section  162(e)  (2)  (B)  of  the 
Internal  Revenue  Code  of  1954. 

The  trade  association  is  exempt 
from  tax  under  section  501(c)(6)  of 
the  Code.  The  association  has  taken 

a  strong  position  before  the  legislature 
that  recent  amendments  imposing  a 
timetable  for  implementation  of  new 
occupational  safety  standards  created 
an  unrealistic  schedule  forcing  layoffs 
and  causing  some  businesses  to  cease 
operations. 

The  association  has  contacted  its 

members  to  urge  them  to  ask  their 
employees  and  customers  to  support 
repeal  of  the  legislation. 

Section  162(e)  (1)  of  the  Code  pro- 
vides that  the  deduction  allowed  by 

section  162(a)  shall  include  all  the 
ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  (A) 
in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or 

sending  communications  to,  the  com- 
mittees, or  individual  members,  of 

Congress  or  of  any  legislative  body  of 
a  state,  a  possession  of  the  United 
States,  or  a  political  subdivision  of  any 

of  the  foregoing  with  respect  to  legis- 
lation or  proposed  legislation  of  direct 

interest  to  the  taxpayer,  or  (B)  in 
direct  connection  with  communication 
of  information  between  the  taxpayer 

and  an  organization  of  which  the  tax- 
payer is  a  member  with  respect  to 

legislation  or  proposed  legislation  of 
direct  interest  to  the  taxpayer  and  to 

such  organization,  and  that  portion  of 
the  dues  so  paid  or  incurred  with  re- 

spect to  any  organization  of  which  the 

taxpayer  is  a  member  that  is  attribu- 
table to  the  expenses  of  the  activities 

described  in  subparagraphs  (A)  and 

(B)  carried  on  by  such  organization. 

Section  162(e)'(2)  (B)  of  the  Code 
provides  that  thejjrovisions  of  section 
162(e)(1)  shall  not  be  construed  as 
allowing  the  deduction  of  any  amount 
paid  or  incurred  (whether  by  way  of 
contribution,  gift,  or  otherwise)  in 
connection  with  any  attempt  to  influ- 

ence the  general  public,  or  segments 

thereof,  with  respect  to  legislative  mat- 
ters, elections,  or  referendums. 

Section  1. 1 62-20 (c)  (4)  of  the  regu- 
lations provides  that  no  deduction  shall 

be  allowed  under  section  162(a)  of 

the  Code  for  any  amount  paid  or  in- 
curred (whether  by  way  of  contribu- 

tion, gift,  or  otherwise)  in  connection 
with  any  attempt  to  influence  the  gen- 

eral public,  or  segments  thereof  with 
respect  to  legislative  matters,  elections, 
or  referendums.  For  example,  no  de- 
ducion  shall  be  allowed  for  any  ex- 

penses incurred  in  connection  with 

"grassroot"  campaigns  or  any  other 
attempt  to  urge  or  encourage  the  pub- 

lic to  contact  members  of  a  legislative 
body  for  the  purpose  of  proposing, 

supporting,  or  opposing  legislation. 
The  limitation  on  a  business  ex- 

pense deduction  for  lobbying  expenses 
set  forth  above  in  section   162(e)(2) 

(B)  of  the  Code  provides  that  section 
162(e)(1)(B)  shall  not  apply  to 
attempts  to  influence  the  general  pub- 

lic, or  segments  thereof,  with  respect 
to  legislative  matters,  elections,  or 
referendums. 

The  employees  and  customers  of 
members  of  the  trade  association  either 

together  or  separately  constitute  a 
segment  of  the  general  public  for  the 
purpose  of  section  162(e)(2)(B)  of 
the  Code.  If  the  communication  from 

the  trade  association  is  intended  to  go 

beyond  the  members  and  b  either 
directly,  or  through  its  membership, 
directed  at  a  segment  of  the  public, 

such  as  the  employees  or  customers  of 

members,  it  will  constitute  "grassroot" 
lobbying. 

Accordingly,  the  appeal  by  the  trade 
association  to  its  members  to  contact 

segments  of  the  general  public  to  sup- 
port repeal  of  the  legislation  imposing 

deadlines  for  institution  of  new  occu- 

pational safety  standards  constitutes 
"grassroot"  lobbying  within  the  scope 
of  section  162(e)  (2)  (B)  of  the  Code. 
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Exhibit  170:  Revenue  Rule  78-114 

26  CFR  1. 1 62-20:  Expenditures  attribu- 
table to  lobbying,  political  campaigns,  at- 

tempts to  influence  legislation,  etc.,  and 
certain  advertising. 

"Grassroot"  lobbying;  commu- 
nication to  members  and  prospec- 

tive members.  A  tax-exempt  trade 
association  that  contacts  members 

to  urge  them  to  write  or  call  their 

Congressmen  to  recommend  sup- 
port of  legislation  of  direct  interest 

to  the  association  is  not  engaging 

in  "grassroot"  lobbying  within  the 
scope  of  section  162(e)(2)(B)  of 
the  Code.  Such  communication  to 

prospective  members,  however, 

does  constitute  "grassroot"  lobby- ing. 

Rev.  Rul.  78-1 14 

Advice  has  been  requested  whether 

a  trade  association,  in  urging  its  mem- 
bers and  prospective  members  to  con- 
tact certain  elected  Federal  legislators 

to  influence  public  policy,  is  engaging 

in  "grasstoot"  lobbying  within  the 
scope  of  section  162(e)  (2)  (B)  of  the 
Internal  Revenue  Code  of  1954. 

The  trade  association  is  exempt 
from  tax  under  section  501(c)(6)  of 

the  Code.  The  association  has  taken  a 

strong  position  that  a  certain  provision 
should  be  added  to  the  Internal  Rev- 

enue Code.  It  contacted  not  only  its 

members  but  also  prospective  members 
to  urge  them  to  write  or  call  their 
Congressmen  to  recommend  support 

of  the  legislation. 

Section  162(e)  (1)  of  the  Code  pro- 
vides that  the  deduction  allowed  by 

section  162(a)  shall  include  all  the 
ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  (A) 
in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or 

sending  communications  to,  the  com- 
mittees,   or    individual    members,    of 

Congress  or  of  any  legislative  body  of 
a  state,  a  possession  of  the  United 
States,  or  a  political  subdivision  of  any 

of  the  foregoing  with  respect  to  legis- 
lation or  proposed  legislation  of  direct 

interest  to  the  taxpayer,  or  (B)  in 
direct  connection  with  communication 

of  information  between  the  taxpayer 

and  an  organization  of  which  the  tax- 
payer is  a  member  with  respect  to 

legislation  or  proposed  legislation  of 
direct  interest  to  the  taxpayer  and  to 

such  organization,  and  that  portion  of 
the  dues  so  paid  or  incurred  with 

respect  to  any  organization  of  which 

the  taxpayer  is  a  member  that  is  at- 
tributable to  the  expenses  of  the 

activities  described  in  subparagraphs 

(A)  and  (B)  carried  on  by  such 

organization. 

Section  1.162-20(c)(2)(ii)(b)  of 

the  Income  Tax  Regulations  provides, 

in  part,  thai  legislaLion  or  proposed 

legislation  is  of  direct  interest  to  the 

taxpayer  if  it  is  of  such  a  nature  that 

it  will,  or  may  reasonably  be  expected 
to  affect  the  trade  or  business  of  the 

taxpayer. 

The  House  Report  in  connection 
with  the  enactment  of  section  162(e) 

(n(B)  of  the  Code  (//.  Rep.  No. 
1447,  87th  Cong.  2d  Sess  (1962), 

1962-3  C.B.  405,  442)   provides  that: 

The  second  category  of  expenses 

which  may  be  deducted  are  those  in 

direct  connection  with  the  communi- 

cation of  infonnation  between  the  tax- 

payer and  an  organization  of  which  he 
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is  a  member.  This  communication  may 

be  eitlier  from  the  organization  to  the 

taxpa)er  or  vice  versa. 

Section  162(e)  (2)  (B)  of  the  Code 
provides  that  the  provisions  of  162(e) 
( 1 )  shall  not  be  construed  as  allowing 
the  deduction  of  any  amount  paid  or 

incurred  (whether  by  way  of  contri- 

bution, gift,  or  otherwise)  in  connec- 
tion with  any  attempt  to  influence  the 

general  public,  or  segments  thereof, 
with  respect  to  legislative  matters, 
elections,  or  referendums. 

Section  1.162-20(c)(4)  of  the 
regulations  provides  that  no  deduction 
shall  be  allowed  under  section  162(a) 
of  the  Code  for  any  amount  paid  or 
incurred  (whether  by  way  of  contri- 

bution, gift,  or  otherwise)  in  connec- 
tion with  any  attempt  to  influence  the 

general  public,  or  segments  thereof, 
with  respect  to  legislative  matters, 
elections,  or  referendums.  For  example, 
no  deduction  shall  be  allowed  for  any 

expenses'  incurred  in  connection  with 
"grassroot"  campaigns  or  any  other 
attempts  to  urge  or  encourage  the 
public  to  contact  members  of  a  legis- 

lative  body  for  the   purpose  of  pro- 

posing, supporting,  or  opposing  legis- 
lation. 
When  the  communication  from  a 

trade  association  regarding  legislation 
of  a  direct  interest  to  it  or  its  mem- 

bers does  not  extend  beyond  the  mem- 
ber organization  it  does  not  constitute 

"grassroot"  lobbying.  However,  when 
such  communication  has  been  ex- 

tended to  prospective  members,  who 

may  or  may  not  become  members,  an 
attempt  to  influence  a  segment  of  the 

general  public  is  involved  for  purposes 

of  section  162(e)  (2)  (B)  of  the  Code. 

Accordingly,  notwithstanding  the 
fact  that  the  communication  of  the 

trade  association  to  prospective  mem- 
bers was  with  respect  to  legislation 

of  a  direct  interest  to  the  trade  asso- 

ciation, such  communication  consti- 

tutes "gras.sroot"  lobbying  within  the 
scope  of  section  162(e)  (2)  (B)  of  the 

Code.  However,  the  communication  of 
the  trade  association  to  its  members 

does  not  constitute  "grassroot"  lobby- 
ing within  the  scope  of  section  162 

(e)(2)(B). 
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Exhibit  171:  Current  Provisions  of  Section  162(e)  of  IRC  of  1954 

§  162.     Trade  or  business  expenses 

(a)  In  generaL — There  shall  be  allowed  as  a  deduction  all  the  or- 
dinary and  necessary  expenses  paid  or  incurred  during  the  taxable  year 

in  carrying  on  any  trade  or  business,  including — 
(1)  a  reasonable  allowance  for  salaries  or  other  compensation 

for  personal  services  actually  rendered; 
(2)  traveling  expenses  (including  amounts  expended  for  meals 

and  lodging  other  than  amounts  which  are  lavish  or  extravagant  un- 
der the  circumstances)  while  away  from  home  in  the  pursuit  of  a 

trade  or  business;    and 

(3)  rentals  or  other  payments  required  to  be  made  as  a  condition 
to  the  continued  use  or  possession,  for  purposes  of  the  trade  or  busi- 

ness, of  property  to  which  the  taxpayer  has  not  taken  or  is  not  taking 
title  or  in  which  he  has  no  equity. 

For  purposes  of  the  preceding  sentence,  the  place  of  residence  of  a  Mem- 
ber of  Congress  (including  any  Delegate  and  Resident  Commissioner) 

within  the  State,  congressional  district,  or  possession  which  he  represents 
in  Congress  shall  be  considered  his  home,  but  amounts  expended  by  such 
Members  within  each  taxable  year  for  living  expenses  shall  not  be  de- 

ductible for  income  tax  purposes  in  excess  of  $3,000. 

*      *     if     ilf. 

(e)   Appearances,  etc.,  with  respect  to  legislation. — 

(1)  In  general. — The  deduction  allowed  by  subsection  (a) 

shall  include  all  the  ordinary  and  necessary  expenses  (includ- 

ing, but  not  limited  to,  traveling  expenses  described  in  subsec- 
tion (a)(2)  and  the  cost  of  preparing  testimony)  paid  or  in- 

curred during  the  taxable  year  in  carrying  on  any  trade  or  busi- 

ness— 

(A)  in  direct  connection  with  appearances  before,  sub- 
mission of  statements  to,  or  sending  communications  to,  the 

committees,  or  individual  members,  of  Congress  or  of  any 

''  legislative  body  of  a  State,  a  possession  of  the  United 
States,  or  a  political  subdivision  of  any  of  the  foregoing 
with  respect  to  legislation  or  proposed  legislation  of  direct 
interest  to  the  taxpayer,  or 

(B)   in  direct  connection  with  communication  of  informa- 
tion between  the  taxpayer  and  an  organization  of  which  he 

is  a  member  with  respect  to  legislation  or  proposed  legisla- 
tion of  direct  interest  to  the  taxpayer  and  to  such  organiza- tion, 

and  that  portion  of  the  dues  so  paid  or  incurred  with  respect  to 
any  organization  of  which  the  taxpayer  is  a  member  which  is 

attributable  to  the  expenses  of  the  activities  described  in  sub- 
paragraphs (A)  and  (B)  carried  on  by  such  organization. 

(2)  Limitation. — The  provisions  of  paragraph  (1)  shall  not  be 

construed  as  allowing  the  deduction  of  any  amount  paid  or  in- 

curred  (whether  by  way  of  contribution,  gift,  or  otherwise) — 

(A)  for  participation  in,  or  intervention  in,  any  political 
campaign  on  behalf  of  any  candidate  for  public  office,  or 

(B)  in  connection  with  any  attempt  to  influence  the  gen- 
eral public,  or  segments  thereof,  with  respect  to  legislative 

matters,  elections,  or  referendums. 
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Exhibit  172:  Current  IRS  Regulations  on  Section  162(e)  of  IRC 
of  1954 

Itemized  Deductions  for  Individuals 
AND  Corporations 

§  1.161    Statutory  provisions;  allowance  of 
deductions. 

Sec.  161.  Allowance  of  deductions.  In  com- 
puting taxable  income  under  section  63(a), 

there  shall  be  allowed  as  deductions  the 
items  specified  in  this  part,  subject  to  the 
exceptions  provided  in  part  IX  (sec.  261  and 
following,  relating  to  items  not  deductible). 

91.161-1    Allowance  of  deductions. 
Section  161  provides  for  the 

allowance  as  deductions,  in  computing 
taxable  income  under  section  63(a).  of 
the  items  specified  in  part  VI  (section 
161  and  following),  subchapter  B, 
chapter  1  of  the  Code,  subject  to  the 
exceptions  provided  in  part  IX  (sec- 

tion 261  and  following),  of  such  sub- 
chapter B,  relating  to  items  not  de- 

ductible. Double  deductions  are  not 
permitted.  Amounts  deducted  under 
one  provision  of  the  Internal  Revenue 
Code  of  1954  cannot  again  be  deducted 
under  any  other  provision  thereof.  See 
also  section  7852(c),  relating  to  the 
taking  into  account,  both  in  comput- 

ing a  tax  under  subtitle  A  of  the  Inter- 
nal Revenue  Code  of  1954  and  a  tax 

under  chapter  1  or  2  of  the  Internal 
Revenue  Code  of  1939,  of  the  same 
Item  of  deduction.  :  ' 

§  1.162    Statutory  provisions;  trade  or  busi- 
ness expenses. 

Sec.  162.  Trade  or  bttsiness  expenses— (.s^) 
In  general  There  shall  be  allowed  as  a  de- 

duction all  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable 

year  in  carrying  on  any  trade  or  business, 

including— (DA  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  ac- 

tually rendered; 
(2)  Traveling  expenses  (including  the 

entire  amount  expended  for  meals  and  lodg- 
ing) while  away  from  home  in  the  pursuit  of 

a  trade  or  business:  and 
(3)  Rentals  or  other  payments  required  to 

be  made  as  a  condition  to  the  continued  use 
or  possession,  for  purposes  of  the  trade  or 
business,  of  property  to  which  the  taxpayer 
has  not  taken  or  is  not  taking  title  or  in 
which  he  has  no  equity. 

For  purposes  of  the  preceding  sentence,  the 

place  of  residence  of  a  Member  of  Congre'.s 
(including  any  Delegate  and  Resident  Com- 

missioner) within  the  State,  congresf'onal district.  Territory,  or  possession  which  he 
represents  in  Congress  shall  be  considered 
his  home,  but  amounts  expended  by  such 
Members  within  each  taxable  year  for  living 
expenses  shall  not  be  deductible  for  income 
tax  purposes  in  excess  of  $3,000. 

(b)  Charitable  contributions  and  gifts  ex- 
cepted. No  deduction  shall  be  allowed  under 

sut)section  (a)  for  any  contribution  or  gift 
which  would  be  allowable  as  a  deduction 
under  section  170  were  it  not  for  the  per- 

centage limitations,  the  dollar  limitations, 
or  the  requirements  as  to  the  time  of  pay- 

ment, set  forth  in  such  section. 
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Chapter  I — Internal  Revenue  Service 

§  1.162 (c)  Illegal  bribes,  kickbacks,  and  other  pay- 
nents—(l)  Illegal  payments  to  government 
officials  or  employees.  No  deduction  shall  be 
allowed  under  subsection  (a)  for  any  pay- 

ment made,  directly  or  indirectly,  to  an  offi- 
cial or  employee  of  any  government,  or  of 

any  agency  or  iristrumentality  of  any  gov- 
ernment, if  the  payment  constitutes  an  il- 

legal bribe  or  kickback  or,  if  the  payment  is 
to  an  official  or  employe  of  a  foreign  gov- 

ernment, the  payment  would  be  unlawful 
under  the  laws  of  the  United  States  if  such 
laws  were  applicable  to  such  payment  and 
to  such  official  or  employee.  The  burden  of 
proof  in  respect  of  the  issue,  for  the  pur- 

poses of  this  paragraph,  as  to  whether  a 
payment  constitutes  an  illegal  bribe  or  kick- 

back (or  would  be  unlawful  under  the  laws 
of  the  United  States)  shall  be  upon  the  Sec- 

retary or  his  delegate  to  the  same  extent  as 
he  bears  the  burden  of  proof  under  section 
7454  (concerning  the  burden  of  proof  when 
the  issue  relates  to  fraud). 

(2)  Other  illegal  paym.ents.  No  deduction 
shall  be  allowed  under  subsection  (a)  for 

any  payment  (other  than  a  payment  de- 
scribed in  paragraph  (1))  made,  directly  or 

indirectly,  to  any  person,  if  the  payment 
constitutes  an  illegal  bribe,  illegal  kickback, 
or  other  illegal  payment  under  any  law  of 
the  United  States,  or  under  any  law  of  a 
State  (but  only  if  such  state  law  is  generally 
enforced),  which  subjects  the  payor  to  a 
criminal  penalty  or  the  loss  of  license  or 
privilege  to  engage  in  a  trade  or  business. 
For  purposes  of  this  paragraph,  a  kickback 
includes  a  payment  in  consideration  of  the 
referral  of  a  client,  patient,  or  customer. 
The  burden  of  proof  in  respect  of  the  issue, 
for  purposes  of  this  paragraph,  as  to  wheth- 

er a  payment  constitutes  an  illegal  bribe,  il- 
legal kickback,  or  other  illegal  payment 

shall  be  upon  the  Secretary  or  his  delegate 
to  the  same  extent  as  he  bears  the  burden 
of  proof  under  section  7454  (concerning  the 
burden  of  proof  when  the  issue  relates  to 
fraud). 

(3)  Kickbacks,  rebates,  and  bribes  under 
medicare  and  Tnedicaid.  No  deduction  shall 
be  allowed  under  subsection  (a)  for  any 
kickback,  rebate,  or  bribe  made  by  any  pro- 

vider of  services,  supplier,  physician,  or 
other  person  who  furnishes  items  or  ser- 

vices for  which  payment  is  or  may  be  made 
under  the  Social  Security  Act,  or  in  whole 
or  in  part  out  of  Federal  fimds  under  a 
State  plan  approved  under  such  Act.  if  such 
kickback,  rebate,  or  bribe  is  made  in  connec- 

tion with  the  furnishing  of  such  items  or 
services  or  the  making  or  receipt  of  such 
payments.  For  purposes  of  this  paragraph,  a 
kickback  includes  a  payment  in  consider- 

ation of  the  referral  of  a  client,  patient,  or 
customer. 

(d)  Capital  contributions  to  Federal  Na- 
tional Mortgage  AssociatioTL  For  purposes 

of  this  subtitle,  whenever  the  amount  of 
capital  contributions  evidenced  by  a  share 
of  stock  issued  pursuant  to  section  303(c)  of 
the  Federal  National  Mortgage  Association 
Charter  Act  (12  U.S.C.  sec.  1718)  exceeds 
the  fair  market  value  of  the  stock  as  of  the 
issue  date  of  such  stock,  the  initial  holder  of 
the  stock  shall  treat  the  excess  as  ordinary 
and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  a 
tr;^de  or  hiisiness,   

(e)  Appearances,  etc..  with  respect  to  legis- 
lation—(.1)  In  general  The  deduction  al- 

lowed by  subsection  (a)  shall  Include  all  the 
ordinary  and  necessary  expenses  (including, 
but  not  limited  to,  traveling  expenses  de- 

scribed in  subsection  (a)(2)  and  the  cost  of 
preparing  testimony)  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any 
trade  or  business— 

(A)  In  direct  connection  with  appearances 
before,  submission  of  statements  to.  or  send- 

ing communications  to,  the  committees,  or 
Individual  members,  of  Congress  or  of  any 
legislative  body  of  a  State,  a  possession  of 
the  United  States,  or  a  political  subdivision 
of  any  of  the  foregoing  with  respect  to  legis- 

lation or  proposed  legislation  of  direct  inter- 
est to  the  taxpayer,  or 

(B)  In  direct  connection  with  communica- 
tion of  information  between  the  taxpayer 

and  an  organization  of  which  he  is  a 
member  with  respect  to  legislation  or  pro- 

posed legislation  of  direct  interest  to  the 
taxpayer  and  to  such  organization, 

and  that  portion  of  the  dues  so  paid  or  in- 
curred with  respect  to  any  organization  of 

which  the  taxpayer  is  a  member  which  is  at- 
tributable to  the  expenses  of  the  activities 

described  in  subparagraphs  (A)  and  (B)  car- 
ried on  by  such  organization. 

(2)  Limitation.  The  provisions  of  para- 
graph (1)  shall  not  be  construed  as  allowing 

the  deduction  of  any  amount  paid  or  in- 
curred (whether  by  way  of  contribution, 

gift,  or  otherwise) — 
(A)  For  participation  in,  or  intervention 

in,  any  political  campaign  on  behalf  of  any 
candidate  for  public  office,  or 

(B)  In  connection  with  any  attempt  to  \-\- 
fluence  the  general  public,  or  segmenus 

thereof,  with  respect  to  legislative  masters, 
elections,  or  referendums.    

— (f )  Fines  and  penalties.  NO  UeUUULlOn  sTTall 
be  allowed  under  subsection  (a)  for  any  fine 
or  similar  penalty  paid  to  a  government  for 
the  violation  of  any  law. 
(g)  Treble  damage  payments  under  the 

antitrust  laws.  If  in  a  crinfiinal  proceeding  a 
taxpayer  is  convicted  of  a  violation  of  the 
antitrust  laws,  or  his  plea  of  guilty  or  nolo 
contendere  to  an  indictment  or  information 

charging  such  a  violation  is  entered  or  ac- 
cepted in  such  a  proceeding,  no  deduction 

shall  be  allowed  under  subsection  (a)  for 

two-thirds  of  any  amount  paid  or  incurred— 
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(1)  On  any  judgment  for  damages  entered 
igainst  the  taxpayer  under  section  4  of  the 
act  entitled  "An  Act  to  supplement  existing 
laws  against  unlawful  restraints  and  monop- 

olies, and  for  other  purposes",  approved  Oc- 
tober 15.  1914  (commonly  known  as  the 

Clayton  Act),  on  account  of  such  violation 
or  any  related  violation  of  the  anti-trust 
laws  which  occurred  prior  to  the  date  of  the 
fin:  1  judgment  of  such  conviction,  or 

(2)  In  settlement  of  any  action  brought 
under  section  4  on  account  of  such  violation 
or  related  violation. 

The  preceding  sentence  shall  not  apply  with 
respect  to  any  conviction  or  plea  before  Jan- 

uary 1,  1970,  or  to  any  conviction  or  plea  on 
or  after  such  date  in  a  new  trial  following 
an  appeal  of  a  conviction  before  such  date. 

(h)  Cross  reference.  For  special  rule  relat- 
ing to  expenses  in  connection  with  subdivid- 
ing real  property  for  sale,  see  section  1237. 

[Sec.  162  as  amended  by  sec.  5.  Technical 
Amendments  Act  1958  (72  Stat.  1608);  sees. 
7(b)  and  8.  Act  of  Sept.  14,  1960  (Public  Law 
86-779,  74  Stat.  1002.  1003);  sec.  3(a),  Rev- 

enue Act  1962  (76  Stat.  973);  sec.  902,  Tax 
Reform  Act  1969  (83  Stat.  710);  sec.  310. 
Revenue  Act  1971  (85  Stat.  525)] 
[T.D.  6500.  25  FR  11402.  Nov.  26.  1960.  as 
amended  by  T.D.  6639,  28  FR  1763,  Feb.  26, 
1963;  T.D.  6690,  28  FR  12253,  Nov.  19,  1963; 
T.D.  6819,  30  FR  5580,  Apr.  20.  1965;  T.D. 
7217.  37  FR  23916,  Nov.  10,  1972;  T.D.  7345, 
40  FR  7437.  Feb.  20.  1975] 

§  1.162-1    Business  expenses. 
(a)  In  general  Business  expenses  de- 

ductible from  gross  income  include  the 
ordinary  and  necessary  expenditures 
directly  connected  with  or  pertaining 

to  the  taxpayer's  trade  or  business, 
except  items  which  are  used  as  the 
basis  for  a  deduction  or  a  credit  under 
provisions  of  law  other  than  section 
162.  The  cost  of  goods  purchased  for 
resale,  with  proper  adjustment  for 
opening  and  closing  inventories,  is  de- 

ducted from  gross  sales  in  computing 

gross  income.  See  paragraph  (a)  of  ' 
5  1.161-3.  Among  the  items  included  in 
business  expenses  are  management  ex- 

penses, commissions  (but  see  section 
263  and  the  regulations  thereunder), 
labor,  supplies,  incidental  repairs,  op- 

erating expenses  of  automobiles  used 
in  the  trade  or  business,  traveling  ex- 

penses while  away  from  home  solely  in 
the  pursuit  of  a  trade  or  business  (see 
5  1.162-2),  advertising  and  other  selling 
expenses,  together  with  insurance  pre- 

miums against  fire,  storm,  theft,  acci- 
dent, or  other  similar  lo&ses  in  the 

Title  26— -Internal  Revenue 

of  a  business,  and  rental  for  the  use  of 
business  property.  No  such  item  shall 
be  included  in  business  expenses,  how- 

ever, to  the  extent  that  it  is  used  by 
the  taxpayer  in  computing  the  cost  of 
property  included  in  its  inventory  or 
used  in  determining  the  gain  or  loss 
basis  of  its  plant,  equipment,  or  other 
property.  See  section  1054  and  the  reg- 

ulations thereunder.  A  deduction  for 
an  expense  paid  or  incurred  after  De- 

cember 30,  1969,  which  would  other- 
wise be  allowable  under  section  162 

shall  not  be  denied  on  the  grounds 
that  allowance  of  such  deduction 
would  frustrate  a  sharply  defined 
public  policy.  See  section  162(c),  (f), 
and  (g)  and  the  regulations  thereun- 

der. The  full  amount  of  the  allowable 
deduction  for  ordinary  and  necessary 
expenses  in  carrying  on  a  business  is 
deductible,  even  though  such  expenses 
exceed  the  gross  income  derived 
during  the  taxable  year  from  such 
business.  In  the  case  of  any  sports  pro- 

gram to  which  section  114  (relating  to 
sports  programs  conducted  for  the 
American  National  Red  Cross)  applies, 
expenses  described  in  section  114(a)(2) 
shall  be  allowable  as  deductions  under 
section  162(a)  only  to  the  extent  that 
such  expenses  exceed  the  amount  ex- 

cluded from  gross  income  under  sec- 
tion 114(a). 

(b)  Cross  references.  (1)  For  charita- 
ble contributions  by  individuals  and 

corporations  not  deductible  under  sec- 
tion 162,  see  §  1.162-15. 

(2)  For  items  not  deductible,  see  sec- 
tions 261-276,  inclusive,  and  the  regu- 
lations thereunder,  ^ir- 

(3)  For  research  and  experimental 
expenditures,  see  section  174  and  regu-  ; 
lations  thereunder.  ^   .   '; 

(4)  For  soil  and  water  conservatica   : 
expenditures,  see  section  175  and  regu- 

lations thereunder.  - '  ■  -^ 
(5)  For  expenditures  attributable  to 

grant  or  loan  by  United  States  for  en- 
couragement of  exploration  for,  or  de- 

velopment or  mining  of,  critical  and  _ 
strategic  minerals  or  metals,  see  sec- 

tion 621  and  regulations  thereunder. 
(6)  For  treatment  of  certain  rental 

payments  with  respect  to  public  utility 
property,  see  section  167(1)  and 
§1.167(l)-3.  ~  ^  ; 
[T.D.  6500,  25  FR  11402,  Nov.  26,  1960,  as 
amended  by  T.D.  6690.  28  FR  12253.  Nov.  19, 

1963;  T.D.  6996.  34  FR  835,  Jan.  IS,  1969; 
543     T.D.  7315.  39  FR  20203,  June  7.  1974;  T.D. 

7345.  40  FR  7437,  Feb.  20,  1975] 
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§  1.162-14    Expenditures  for  advertising  or 
promotion  of  good  will. 

A   corporation   which   has,   for  the 
purpose  of  computing  its  excess  prof- 

its   tax    credit    under   subchapter   E, 
chapter  2,  or  subchapter  D,  chapter  1 
of  the  Internal  Revenue  Code  of  1939. 
elected  under  section  733  or  section 
451  (applicable  to  the  excess  profits 
tax  Imposed  by  subchapter  E  of  chap- 

ter 2,  and  subchapter  D  of  chapter  1. 
respectively)  to  charge  to  capital  ac- 

count  for  taxable   years   in   its  base 
period  expenditures  for  advertising  or 
the  promotion  of  good  will  which  may 
be    regarded    as    capital    investments, 
may  not  deduct  similar  expenditures 
for    the    taxable    year.    See    section 
263(b).    Such    a    taxpayer    has    the 
burden  of  proving  that  expenditures 
for  advertising  or  the   promotion   of 
good  will  which  it  seeks  to  deduct  ;n 
the  taxable  year  may  not  be  regarded 
as  capital  investments  under  the  r^ovi- 
sions    of    the    regulations    prescribed 
under  section  733  or  section  451  of  the 
Internal  Revenue  Code  of  1939.  See  26 
CFR.   1938  ed..  35.733-2  (Regulations 
112)  and  26  CFR  (1939)  40.451-2  (Reg- 

ulations 130).  For  the  disallowance  of 
deductions  for  the  cost  of  advertising 
in  programs  of  certain  conventions  of 
political    parties,    or    in    publications 
part  of  the  proceeds  of  which  directly 
or  indirectly  inures  (or  is  intended  to 
inure)  to  or  for  the  use  of  a  political 

party     or     political     candidate,     see 
5:1.275-1. 

X   '^- 
§  1.162-20    Expenditures     attributable     to 

lobbying,  political  campaigns,  attempts 
to  influence  legislation,  etc.,  and  cer- 

tain advertising, 

(a)  In  general— (1)  Scope  0/  section. 
This  section  contains  rules  governing 
the   deductibility   or   nondeductibility 
of  expenditures  for  lobbying  purposes, 
for  the  promotion  or  defeat  of  legisla- 

tion, for  political  campaign  purposes 

S  1.162-20 (Including  the  support  of  or  opposition 
to  any  candidate  for  public  office)  or 
for  carrying  on  propaganda  (including 
advertising)  related  to  any  of  the  fore- 

going purposes.  For  rules  applicable  to 
such  expenditures  in  respect  of  tax- 

able years  beginning  before  January  1, 
1963,  and  for  taxable  years  beginning 
after  December  31.  1962,  see  para- 

graphs (b)  and  (c),  respectively,  of  this 
section.  This  section  also  deals  with 

expenditures  for  institutional  or  "good 
will"  advertising. 

(2)  Institutional  or  "good  will"  ad- 
vertising. Expenditures  for  institution- 

al or  "good  will"  advertising  which 
keeps  the  taxpayer's  name  before  the 
public  are  generally  deductible  as  ordi- 

nary and  necessary  business  expenses 
provided  the  expenditures  are  related 
to  the  patronage  the  taxpayer  might 
reasonably  expect  in  the  future.  For 
example,  a  deduction  will  ordinarily  be 
allowed  for  the  cost  of  advertising 

which  keeps  the  taxpayer's  name 
before  the  public  In  connection  with 
encouraging  contributions  to  such  or- 

ganizations as  the  Red  Cross,  the  pur- 
chase of  United  States  Savings  Bonds, 

or  participation  in  similar  causes.  In 
like  fashion,  expenditures  for  advertis- 

ing which  presents  views  on  economic, 
financial,  social,  or  other  subjects  of  a 

general  nature,  but  which  does  not  in- 
volve any  of  the  activities  specified  In 

paragraph  (b)  or  (c)  of  this  section  for 
which  a  deduction  is  not  allowable,  are 
deductible  If  they  otherwise  meet  the 
requirements  of  the  regulations  under 
section  162. 

(b)  Taxable  years  beginning  be/ore 
January  1,  1963— il)  In  general,  (i)  For 
taxable  years  beginning  before  Janu- 

ary 1,  1963.  expenditures  for  lobby irg 
purposes,  for  the  promotion  or  defeat 
of  legislation,  for  political  campaign 
purposes  (including  the  support  of  or 
opposition  to  any  candidate  for  public 
office),  or  for  carrying  on  propaganda 
(including  advertising)  related  to  any 
of  the  foregoing  purposes  are  not  de- 

ductible from  gross  income.  For  exam- 
ple, the  cost  of  advertising  to  promote 

or  defeat  legislation  or  to  influence 
the  public  with  respect  to  the  desir- 

ability or  undesirability  of  proposed 
legislation  is  not  deductible  as  a  busi- 

ness expense,  even  though  the  legisla- 
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tion  may  directly  affect  the  taxpayer's business.       '  , .».        ̂   .. 
(ii)  If  a  substantial  part  of  the  activi- 

ties of  an  organization,  such  as  a  labor 
union  or  a  trade  association,  consists 

of  one  or  more  of  the  activities  speci- 
fied in  the  first  sentence  of  this  sub- 

paragraph, deduction  will  be  allowed 
only  for  such  portion  of  the  dues  or 
other  payments  to  the  organization  as 
the  taxpayer  can  clearly  establish  is 
attributable  to  activities  other  than 
those  so  specified.  The  determination 
of  whether  such  specified  activities 
constitute  a  substantial  part  of  an 
organization's  activities  shall  be  based 
on  all  the  facts  and  circumstances.  In 
no  event  shall  special  assessments  or 
similar  payments  (including  an  in- 

crease in  dues)  made  to  any  organiza- 
tion for  any  of  such  specified  purposes 

be  deductible.  For  other  provisions  re- 
lating to  the  deductibUity  of  dues  and 

other  payments  to  an  organization, 
such  as  a  labor  union  or  a  trade  associ- 

ation, see  paragraph  (c)  of  §  1.162-15. 
(2)  Expenditures  for  promotion  or 

defeat  of  legislatioru  For  purposes  of 
this  paragraph,  expenditures  for  the 
promotion  or  the  defeat  of  legislation 
Include,  but  shall  not  be  limited  to,  ex- 

penditures for  the  purpose  of  attempt- 
ing to— 

(i)  Influence  members  of  a  legisla- 
tive body  directly,  or  indirectly  by 

urging  or  encouraging  the  public  to 
contact  such  members  for  the  purpose 
of  proposing,  supporting,  or  opposing 
legislation,  or 

(ii)  Influence  the  public  to  approve 
or  reject  a  measure  in  a  referendum, 
initiative,  vote  on  a  constitutional 
amendment,  or  similar  procedure. 

(c)  Taxable  years  beginning  after  De- 
cember 31,  1962— a)  In  general  For 

taxable  years  begirming  after  Decem- 
ber 31,  1962,  certain  types  of  expenses 

incurred  ̂ ^ith  respect  to  legislative 
matters  are  deductible  under  section 
162(a)  if  they  otherwise  meet  the  re- 

quirements of  the  regulations  under 
section  162.  These  deductible  expenses 
are  described  in  subparagraph  (2)  of 
this  paragraph.  All  other  expenditures 
for  lobbying  purposes,  for  the  promo- 

tion or  defeat  of  legislation  (see  para- 
graph (b)(2)  of  this  section),  for  politi- 

cal campaign  purposes  (including  the 
support  of  or  opposition  to  any  candl- 
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date  for  public  office),  or  for  carryh^ 
on  propaganda  (including  advertii 
relating  to  any  of  the  foregoing 
poses  are  not  deductible  from  groQ  ■ 
income  for  such  taxable  years.  For  tht  ' 
disallowance  of  deductions  for  bad 
debts  and  worthless  securities  of  a  po-^? 
litical  party,  see  §  1.271-1.  For  the  dl»^ 
allowance  of  deductions  for  certain  tB->.i2 
direct  political  contributions,  such  m^ 
the  cost  of  certain  advertising  and  the^ 
cost  of  admission  to  certain  dinners,  i 
programs,  and  inaugural  events,,  seej 
§1.276-1.  :  ̂^^ 

(2)  Appearances,  etc.,  toith  respect  Co<s 
legislation— ii)  General  nUe.  Pursuant*?! 
to  the  provisions  of  section  162(e),  ez*^ 
penses  incurred  with  respect  to  legisl*-^ 
tive  matters  which  may  be  deductible^ 
are  those  ordinary  and  necessary  ex-^ 
penses  (including,  but  not  limited  Uv-I 
traveling  expenses  described  in  section^ 
162(a)(2)  and  the  cost  of  preparing  tcs»  ' 
timony)  paid  or  incurred  by  the  taz->« 
payer  during  a  taxable  year  beginning 
after  December  31,  1962,  in  c&nymt:^ 
on  any  trade  or  business  which  are  in 
direct  connection  with—  -  ̂^f 

(a)  Appearances  before,  submission 
of  statements  to,  or  sending  communi- 

cations to,  the  committees,  or  individ- 
ual members  of  Congress  or  of  any  leg- 

islative body  of  a  State,  a  possession  of 
the  United  States,  or  a  political  subdk ; 
vision  of  any  of  the  foregoing  with  re-  - 
spect  to  legislation  or  proposed  legislap 
tion  of  direct  interest  to  the  taxpay^^ 

or  .  "  >^*i^ (&)  Communication  of  informatidirei 
between  the  taxpayer  and  an  organizs^ 
tion  of  which  he  is  a  member  with.] 
spect  to  legislation  or  proposed  Ic 
tion  of  direct  interest  to  the  taxps 
and  to  such  organization. 

For  provisions  relating  to  dues  paid  a 
incurred  with  respect  to  an  orgarJzar| 
tion  of  which  the  taxpayer  is-a^ 
member,  see  subparagraph  (3)  of  tM^ 
paragraph.  •  s  i^l^ 

(ii)  Legislation  or  proposed  legisUt" 
tion  of  direct  interest  to  the  taxpayer-': 
(a)  Legislation  or  proposed  legislation.- 
The  term  "legislation  or  proposed  leg- • islation"  includes  bills  and  resolutions 
introduced  by  a  member  of  Congress 
or  other  legislative  body  referred  to  in 
subdivision     (i)(a)     or     this    subara- 
graph  for  consideration  by  such  body 
as  well  as  oral  or  written  proposals  fo^ 
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legislative  action  submitted  to  the  leg- 

islative body  or  to  a  committee  or 
member  of  such  body. 

(6)  Direct  interest— il)  In  general  (i) 
Legislation  or  proposed  legislation  is 
of  direct  interest  to  a  taxpayer  if  the 
legislation  or  proposed  legislation  is  of 
such  a  nature  that  it  will,  or  may  rea- 

sonably be  expected  to,  affect  the 
trade  or  business  of  the  taxpayer.  It  is 
immaterial  whether  the  effect,  or  ex- 

pected effect,  on  the  trade  or  business 
will  be  beneficial  or  detrimental  to  the 
trade  or  business  or  whether  it  will  be 
immediate.  If  legislation  or  proposed 
legislation  has  such  a  relationship  to  a 
trade  or  business  that  the  expenses  of 
any  appearance  or  communication  in 
connection  with  the  legislation  meets 
the  ordinary  and  necessary  test  of  sec- 

tion 162(a),  then  such  legislation  ordi- 
narily meets  the  direct  interest  test  of 

section  162(e).  However,  if  the  nature 
of  the  legislation  or  proposed  legisla- 

tion is  such  that  the  likelihood  of  its 
having  an  effect  on  the  trade  or  busi- 

ness of  the  taxpayer  is  remote  or  spec- 
ulative, the  legislation  or  proposed  leg- 
islation is  not  of  direct  interest  to  the 

taxpayer.  Legislation  or  proposed  leg- 
islation which  will  not  affect  the  trade 

or  business  of  the  taxpayer  is  not  of 
direct  interest  to  the  taxpayer  even 
though  such  legislation  will  affect  the 
personal,  living,  or  famOy  activities  or 
expenses  of  the  taxpayer.  Legislation 
or  proposed  legislation  is  not  of  direct 
interest  to  a  taxpayer  merely  because 
it  may  affect  business  in  general;  how- 

ever, if  the  legislation  or  proposed  leg- 
islation will,  or  may  reasonably  be  ex- 

pected to.  affect  the  taxpayer's  trade or  business  it  will  be  of  direct  interest 
to  the  taxpayer  even  though  it  also 
wUl  affect  the  trade  or  business  of 
other  taxpayers  or  business  in  general. 
To  meet  the  direct  Interest  test,  it  is 
not  necessary  that  all  provisions  of  the 
legislation  or  proposed  legislation  have 
an  effect,  or  expected  effect,  on  the 

taxpayer's  trade  or  business.  The  test 
will  be  met  if  one  of  the  provisions  of 
the  legislation  has  the  specified  effect. 
Legislation  or  proposed  legislation  will 
be  considered  to  be  of  direct  interest 
to  a  membership  organization  if  it  is  of 
direct  interest  to  the  organization,  as 
such,  or  if  it  is  of  direct  interest  to  one 
or  more  of  its  members. 

(il)  Legislation  which  would  increase 
or  decrease  the  taxes  applicable  to  the 
trade  or  business,  increase  or  decrease 
the  operating  costs  or  earnings  of  the 
trade  or  business,  or  increase  or  de- 

crease the  administrative  burdens  con- 
nected with  the  trade  or  business 

meets  the  direct  interest  test.  Legisla- 
tion which  would  increase  the  social 

security  benefits  or  liberalize  the  right 
to  such  benefits  meets  the  direct  inter- 

est test  because  such  changes  in  the 
social  security  benefits  may  reason- 

ably be  expected  to  affect  the  retire- 
ment benefits  which  the  employer  will 

be  asked  to  provide  his  employees  or 
to  increase  his  taxes.  Legislation 

which  would  impose  a  retailer's  sales 
tax  is  of  direct  interest  to  a  retailer  be- 

cause, although  the  tax  may  be  passed 
on  to  his  customers,  collection  of  the 
tax  will  impose  additional  burdens  on 
the  retailer,  and  because  the  increased 
cost  of  his  products  to  the  consumer 
may  reduce  the  demand  for  them.  Leg- 

islation which  would  provide  an 
income  tax  credit  or  exclusion  for 
shareholders  is  of  direct  interest  to  a 

corporation,  because  those  tax  bene- 
fits may  increase  the  sources  of  capital 

available  to  the  corporation.  Legisla- 
tion which  would  favorably  or  adverse- 

ly affect  the  business  of  a  competitor 

so  as  to  affect  the  taxpayer's  competi- 
tive position  is  of  direct  interest  to  the 

taxpayer.  Legislation  which  would  im- 
prove the  school  system  of  a  communi- 

ty is  of  direct  interest  to  a  member- 
ship organization  comprised  of  em- 

ployers in  the  community  because  the 
improved  school  system  is  likely  to 
make  the  community  more  attractive 
to  prospective  employees  of  such  em- 

ployers. On  the  other  hand,  proposed 

legislation  relating  to  Presidential  s''.- cession  in  the  event  of  the  death  of 
the  President  has  only  a  remote  and 
speculative  effect  on  any  trade  or  busi- 

ness and  therefore  does  not  meet  the 
direct  interest  test.  Similarly,  If  a  cor- 

poration is  represented  before  a  con- 
gressional committee  to  oppose  an  ap- 

propriation bill  merely  because  of  a 
desire  to  bring  increased  Government 
economy  with  the  hope  that  such 
economy  will  eventually  cause  a  reduc- 

tion in  the  Federal  income  tax,  the 
legislation  does  not  meet  the  direct  in- 

terest test  because  any  effect  it  may 
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have  upon  the  corporation's  trade  or 
business  is  highly  speculative. 

(2)  Appearances,  etc.,  by  expert  wit- 
nesses. (1)  An  appearance  or  communi- 
cation (of  a  type  described  in  para- 

graph (c)(2)(i)(a)  of  this  section)  by  an 

individual  in  connection  with  legisla- 
tion or  proposed  legislation  shall  be 

considered  to  be  with  respect  to  legis- 
lation of  direct  interest  to  such  indi- 
vidual if  the  legislation  is  in  a  field  in 

which  he  specializes  as  an  employee,  if 
the  appearance  or  communication  is 
not  on  behalf  of  his  employer,  and  if  it 
is  customary  for  individuals  in  his  type 
of  employment  to  publicly  express 
their  views  in  respect  of  matters  in 
their  field  of  competence.  Expenses  in- 

curred by  such  an  individual  in  con- 
nection with  such  an  appearance  of 

communication,  including  traveling 
expenses  properly  aUocable  thereto, 
represent  ordinary  and  necessary  busi- 

ness expenses  and  are,  therefore,  de- 
ductible under  section  162.  For  exam- 

ple, if  a  imiversity  professor  who 
teaches  in  the  field  of  money  and 
banking  appears,  on  his  own  behalf, 
before  a  legislative  committee  to  tes- 

tify on  proposed  legislation  regarding 
the  banking  system,  his  expenses  in- 

curred in  connection  with  such  ap- 
pearance are  deductible  under  section 

162  since  university  professors  custom- 
arily take  an  active  part  in  the  devel- 

opment of  the  law  in  their  field  of 
competence  and  publicly  communicate 
the  results  of  their  work. 

(it)  An  appearance  or  communica- 
tion (of  a  type  described  in  paragraph 

(c)(2)(i)(a)  of  this  section)  by  an  em- 
ployee or  self-employed  individual  in 

connection  with  legislation  or  pro- 
posed legislation  shall  be  considered  to 

be  with  respect  to  legislation  of  direct 
interest  to  such  person  if  the  legisla- 

tion is  in  the  field  in  which  he  special- 
izes in  his  business  (or  as  an  employee) 

and  if  the  appearance  or  communica- 
tion is  made  pursuant  to  an  invitation 

extended  to  him  individually  for  the 
purpose  of  receiving  his  expert  testi- 

mony. Expenses  incurred  by  an  em- 
ployee or  self-employed  individual  in 

connection  with  such  an  appearance 
or  communication,  including  traveling 
expenses  properly  allocable  thereto, 
represent  ordinary  and  necessary  busi- 

ness expenses  and  are,  therefore,  de- 
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ductible  under  section  162.  For  exam-"^ 
pie.  If  a  self-employed  individual  >!«* 
personally  invited  by  a  congressional-^ 
committee  to  testify  on  proposed  legis-r 
lation  in  the  field  in  which  he  special-  *' 
izes  in  his  business,  his  expenses  I!!?*! 
curred  in  connection  with  such  1^^ 
pearance  are  deductible  under  sectlonr 
162.  If  a  self-employed  individui 
makes  an  appearance,  on  his 
behalf,  before  a  legislative  committaa^ 

without  having  been  extended  an/"^^^" tation  his  expenses  will  be  deductible:: 
to  the  extent  otherwise  provided^^ 
this  paragraph.  J,^^ 
(J)  Nominations,  etc.  A  taxpayer;^ 

does  not  have  a  direct  interest  in  mat-  - 
ters  such  as  nominations,  appolnt-'i 
ments,  or  the  operation  of  the  legisla-^* 
tivebody. 

(iii)  Allowable  expenses.  To  be  de-^ 
ductible  under  section  162(a),  expen^^ 
tures  which  meet  the  tests  of  deduct, 
ibility  under  the  provisions  of  this^ 
paragraph  must  also  qualify  as  ordl-- 
nary  and  necessary  business  expens^M^ 
under  section  162(a)  and,  in  additioH^ 
be  in  direct  connection  with  the  carry=- 
ing  on  of  the  activities  specified  ii^ 
subdivision  (i)(a)  or  (i)(5)  of  this  su^ 
paragraph.  For  example,  a  taxpay^c^ 
appearing  before  a  committee  of  th€r 
Congress  to  present  testimony  cqn-j^ 
ceming  legislation  or  proposed  legisla- 

tion in  which  he  has  a  direct  interest^, 

may  deduct  the  ordinary  and  neces-^ 
sary  expenses  directly  connected  with' 
his  appearance,  such  as  traveling  ex^ 
penses  described  in  section  162(a)(2)p^ 

and  the  cost  of  preparing  testimony.  ̂ '^- (3)  Deductibility  of  dues  and  others 
payments  to  an  organization.  If  a  sub^? 

stantial  part  of  the  activities  of  an  or**' ganization,  such  as  a  labor  union  or  a 
trade  association,  consists  of  one  tt  .. 
more  of  the  activities  to  which  this- 
paragraph  relates  (legislative  matters,., 
political  campaigns,  etc.),  exclusive  of -■ 

any  activity  constituting  an  appear- ' ance  or  communication  with  respect  to 
legislation  or  proposed  legislation  of 
direct  interest  to  the  organization  (see 

subparagraph   (2)(ii)(6)(i)),    a   deduc-- 
tion  will  be  allowed  only  for  such  por-^ ' 
tion  of  the  dues  or  other  payments  to 
the  organization  as  the  taxpayer  can 
clearly  establish  is  attributable  to  ac- 

tivities to  which  this  paragraph  does 
not  relate  and  to  any  activity  consti- 
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tuting  an  appearance  or  communica- 
tion with  respect  to  legislation  or  pro- 

posed legislation  of  direct  interest  to 
the  organization.  The  determination 
of  whether  a  substantial  part  of  an 

organization's  activities  consists  of  one or  more  of  the  activities  to  which  this 

paragraph  relates  (exclusive  of  ap- 
pei-rances  or  communications  with  re- 

spect to  legislation  or  proposed  legisla- 
tion of  direct  interest  to  the  organiza- 

tion) shall  be  based  on  all  the  facts 
and  circumstances.  In  no  event  shall  a 
deduction  be  allowed  for  that  portion 
of  a  special  assessment  or  similar  pay- 

ment (including  an  increase  in  dues) 
made  to  any  organization  for  any  ac- 

tivity to  which  this  paragraph  relates 
if  the  activity  does  not  constitute  an 
appearance  or  communication  with  re- 

spect to  legislation  or  proposed  legisla- 
tion of  direct  interest  to  the  organiza- 
tion. If  an  organization  pays  or  incurs 

expenses  allocable  to  legislative  activi- 
ties which  meet  the  tests  of  subdivi- 

sions (i)  and  (ii)  of  subparagraph  (2)  of 
this  paragraph  (appearances  or  com- 

munications with  respect  to  legislation 
or  proposed  legislation  of  direct  inter- 

est to  the  organization),  on  behalf  of 
its  members,  the  dues  paid  by  a  tax- 

payer are  deductible  to  the  extent 
used  for  such  activities.  Dues  paid  by  a 
taxpayer  will  be.  considered  to  be  used 
for  such  an  activity,  and  thus  deduct- 

ible, although  the  legislation  or  pro- 
posed legislation  involved  is  not  of 

direct  interest  to  the  taxpayer,  if,  pur- 
suant to  the  provisions  of  subpara- 
graph (2)(ii)(6)(i)  of  this  paragraph, 

the  legislation  or  proposed  legislation 
is  of  direct  interest  to  the  organiza- 

tion, as  such,  or  is  of  direct  interest  to 
one  or  more  members  of  the  organiza- 

tion. For  other  provisions  relating  to 
the  deductibility  of  dues  and  other 
payments  to  an  organization,  such  as  a 
labor  union  or  a  trade  association,  see 
paragraph  (c)  of  §  1.162-15. 

(4)  Limitations.  No  deduction  shall 
be  allowed  under  section  162(a)  for 
any  amount  paid  or  incurred  (whether 
by  way  of  contribution,  gift,  or  other- 

wise) in  connection  with  any  attempt 
to  influence  the  general  public,  or  seg- 

ments thereof,  with  respect  to  legisla- 
tive matters,  elections,  or  referen- 

dums.  For  example,  no  deduction  shall 
be  allowed  for  any  expenses  incurred 

in  connection  with  "grassroot"  cam- paigns or  any  other  attempts  to  urge 
or  encourage  the  public  to  contact 
members  of  a  legislative  body  for  the 
purpose  of  proposing,  supporting,  or 
opposing  legislation. 
[T.D.  6819.  30  FR  5581.  Apr.  20.  1965.  as 
amended  by  T.D.  6996.  34  FR  835,  Jan.  18. 1969] 
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