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PREFACE.

THE
paramount importance attaching at the

present moment to the various aspects of public

finance has brought into considerable prominence the

question of the taxation of capital, whether effected

by means .of death duties or capital levies
;
and the

period which has elapsed since the outbreak of the

war has witnessed a very critical examination of the

respective possibilities of both,of these methods. It is,

however, a curious reflection that, although for an

uninterrupted period of two and a quarter centuries

the public exchequer of this country has received

a contribution from the taxation of capital by means

of death duties, the British bibliography of these

duties is practically exclusively confined to their

legal aspect, and information concerning them from

their historic, economic, statistical, or international

point of view has had chiefly to be sought in isolated

chapters in. the treatises of our leading economic

authors, or in the works of foreign writers. It is

in the hope in some small measure of filling this

gup in the bibliography of British fiscal science that

the present work has been written, and a chapter

has, been devoted in exposition of the subject of

capital levies, the proposals regarding which are so

largely based on the theories which govern the death

duties. Due mention has been made of the earlier

writings above referred to.
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Historically speaking, it is, at the preseut moment,

certainly of particular interest to remember that

both (1) the Estate Duty, and (2) the Legacy and

Succession Duties which together comprise the

existing British death duties trace their origin, as

public taxes in this country, to the exigencies of

war finance. For, as will be shown more, in detail

in the following pages, the Probate Duty (since 1894

supplanted by the Estate Duty) formed one of a

series of duties first imposed in England in the year

1094
"
towards carrying on the war against

France;" and a hundred years later, when the

finances of the country were again staggering under

the cost of military operations, Pitt, in imitation of

certain succession duties then existing in the

Netherlands which were graduated on considerations

of consanguinity, and by way of development of a.

further duty (called the Legacy Duty) which had

been imposed by Lord North in 1780, imposed in

Great Britain a similar graduated duty on collateral

or more remote beneficiaries taking any interest in

personal property through the testacy or intestacy

of its deceased owner. By the year 1842 both the

Probate Duty and the Legacy Duty had been

extended on practically equal terms throughout the

whole United Kingdom, and in 1853, immediately

prior, as it happened, to the fiscal requirements
of the Crimean War, the principle of the latter duty
was enlarged by Gladstone to cover the gratuitous

acquisition on death of all descriptions of property

under whatever title the property was derived.

Whether the financial burden arising out of the

present war will involve an extension of the taxation

of capital to occasions other than death, as in 18.89'
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both Gladstone and Harcourt foreshadowed might

Imppen, is an interesting speculation.

Fiscal history discloses, however, as is shown in

these pages, much earlier evidences of the existence

of duties resembling the . modern British Imperial

death duties ; and, indeed, there is every reason to

believe that in Egypt, some centuries B.C., a tax

was payable on the transfer of land resulting on the

death of its owner which much resembled our

modern Estate Duty, and was levied at a flat rate

equivalent to the average rate of the modern British

death duties. Moreover, the Dutch succession

duties referred to in the preceding paragraph are

admitted to have been founded on the general

scheme of the vicesima hereditatum imposed by the

Emperor Augustus in the year 6 A.D. as a link in

a fiscal chain the forging of which had been

announced by his well known decree, recorded in

the New Testament, to the effect that
"

all the

world "
was to be taxed.

On the economic interest of these duties it is also

hardly necessary to insist in the light of the events

of the past few decades. For in the period

immediately preceding the war the great widening
of the purposes for which national taxation had been

imposed in furtherance of social problems had

brought more and more into prominence the question

of the financial ability or capacity of the taxpayer;
the demand for an equitable distribution of sacrifice

translating itself into schemes of graduated taxation,

not the least pronounced of which is to be found in

the Estate Duty, a tax progressively graded accord-

ing to the value of the taxable mass and now-

regulated by a scale in which the rates vary from
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1 to 20 per cent. To assist the reader in following-

the gradual development and the practical results

of taxation of this description, chapters have been

included in this work in which are set out respectively

the leading estimates that 'have been made of the

capital wealth of the country, and the actual amounts

that have been collected by means of the death duties

in the different parts of the United Kingdom. The

former of these chapters gives, in addition, some

account of the methods employed in arriving at these

estimates, together with some general observations

as to the pitfalls to be avoided in the utilisation of

the Estate Duty figures for this purpose.

Another standpoint from which the taxation of

capital has been viewed in these pages is that involv-

ing the liability of intangible wealth ,to multiple

contributions to different exchequers ;
whether

competing authorities within the same area

(federal, state, or municipal) or authorities, so i'ar

as concerns their territorial jurisdiction, entirely

foreign to one another. The problem of how to levy

a direct capital tax on modern wealth of this

description (now chiefly represented by immense

holdings of the stocks and shares of companies or

of the securities of Governments and municipalities)

has exercised to the utmost the ingenuity of the

leading fiscal authorities all the world over; and,

as will be shown in chapters devoted respectively

to the subjects of dual and foreign taxation, the

indiscriminate adoption either of the personal, or

of the territorial, method of charge has often resulted

in serious inroads being made into property of this

nature. These particular chapters will also be found

to contain some general account of the leading
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foreign schemes for the taxation of capital by means

of death duties, and of the principal international

arrangements that have been come to with a view

either of securing these duties or of limiting the

liability for their payment. A chapter has also been

devoted to the somewhat cognate subject of the

application of death duties in relief of local

taxation.

A chapter has been given to the Corporation

Duty, which is a duty levied, in defence of the death

duties, upon the property of bodies which never die.

In view of the fiscal discussions which affect Home
Rule for Ireland, a chapter has been included dealing

with the special Irish aspects of the death duties.

Yet another chapter deals with the possibilities

which the future may hold for the duties.

The consideration of the taxation of capital is so

inextricably interwoven with that of the general

law obtaining either in the territory of the particular

taxing authority, or in that of the situation of the

property sought to be taxed, that it has been quite

impossible entirely to exclude from these pages the

occasional discussion of legal points. But the least

possible has been said in this connection, and the

reader wishing to follow up this aspect of the subject,

so far as the British death duties are concerned, is

referred to the bibliography appearing by way of

supplement to the chapter containing a short account

of those duties. Further, for the benefit of those

who may desire to make a closer acquaintance with

many of the general subjects by which this work is

surrounded, indication has been given, by means of

footnotes, where the relative information is to be

found.
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It only remains to add that, throughout the whole

work, the sole aim has been to collect the principal

views to which expression has been given in relation

to the particular subject-matter under discussion,

regardless of their origin ;
and that nothing what-

ever has been written in this book with the intention

of influencing or supporting any particular line of

political thought.

A.W.S.

1st March, 1919.
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CHAPTER I.

INTRODUCTION.

Taxation of capital by means of death duties as a fiscal engine
of democracy General development of such taxation and
its culmination in recent demands for a capital levy Duty
of the State towards property -Theory of distribution of

large masses of accumulated wealth for benefit of the

community Benefits of accumulations of capital Prefer-
ence for schemes of taxation charging increments of wealth

'coming through natural causes Adam Smith's four

requirements of the perfect tax and how met by death
duties -Economic theories in support of the death duties.

HE great Marquis of Halifax
(

1

),
who filled so large

a place in the public life of his time, iu an

essay written in 1693
(

2
), cited with approval certain

rules of taxation which had theretofore guided our

ancestors. He said that, in laying impositions, the

greater and lesser nobility were always treated

favourabty, being the chief basis and support of the

monarchy, and for the necessary maintenance of

their dignities. Rich usurers and tradesmen, on

the other hand, being the proper basis of a democracy
or commonwealth, were generally rated more strictly,

to prevent the increase of their number and

growth. Whilst the artificer and labourer, having a

i
George Savile, first Marquis (1633-1695).

~ An Essay upon Taxes, calculatedfor the present Juncture of Affairs
in England, by the Marquis of Halifax, 1693

; reprinted at pp. 73-81
of vol. 11 of the 2nd ed. of Somers' Tracts (London, 1814).

A
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dependence upon the nobility and gentry, and being

a further support to the monarchy, were usually

exempted.

In this atmosphere, the next year, at a time of

great fiscal necessity, a tax was introduced in

England, insignificant in amount, lost in a group

of other new taxes, and so lowly rated that the

records of the debates in Parliament are silent as to

it. And yet if any one of the wealthy persons, by

whom, or wrhose nominees, Parliament was then

filled, had had the constructive imagination, he

might have foreseen that this tax, the forerunner of

the modern British death duties, was fated to develop

into one of the most potent weapons of democracy
that the wit of man has ever devised.

Kor was this development to be limited to our own

country alone, for throughout the whole continent

of Europe, as Garelli has observed (
1

), the movement

towards the taxation of capital by means of death

duties has been much accelerated by
"
the preva-

lence of democratic ideas;'' a view fully confirmed

by two American economists, Seligman (

2
)

and

West
(

3

), both of whom directly attribute the modern

growth of the
"
inheritance tax

"
to democratic

institutions, the latter adding that, whereas such a

tax is now to be found in some shape or form in

nearly every civilized country of the globe,
"

it is

mainly in the most democratic countries Great

Britain. France, Switzerland, Canada, the Austra-

lian Colonies that it roadies its greatest develop-

l
L'Impoata Succesaoria, by .Alessamlro Garelli, p. 7 (Turin, 1896).

2
Essays in Taxation, by E. R. A. Seligman, 8th ed., p. 126 (New

York. 1913).
3 The Inheritance Tax, by Max West. 2nd ed., p. 231 (New York,

1908).
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inent with high progressive rates, and becomes an

important source of revenue." And whilst, as West

goes on to observe, the United States seemed for a

long period to be somewhat of an exception to this

rule, the situation even there has, of recent years,

been radically changed owing to "the increasing

popularity of this mode of taxation and its rapid

extension from State to State (

1

)."

The original English tax above referred to con-

sisted in a mere charge of five shillings, the cost

of a stamp to be placed upon the material upon
which was written the probate of a deceased person's

will, or the letters of administration of his effects

where he died intestate. But linked, as it was,

with the passing of property on death, the tax, in

ihe course of two centuries of struggle between

opposing political parties, has become, by progres-

sive advances, a tax upon property itself, howso-

ever passing, graduated according to the aggregate

value of the property, aud accompanied by a further

tax, graduated according to the distance of the re-

lationship (if any) between the dead owner, or other

author of the bounty, and the living -beneficiary.

And, as will be shown in a subsequent chapter of

this work
(

2

),
a large measure of support has of

late been forthcoming for an extension of the princi-

ple of the tax to a proposed Capital Levy, or series

of levies, upon the property of the living.

The original fixed tax of five shillings has now

grown to a tax, covering- the whole United Kingdom,
of 28 per cent. (

3
) upon a. millionaire's estate passing

1 See post, p. 399, for particulars of the recent federal deajh duty.
- ?>ee post, p. 800 et scq.
3 That is 20 per cent. Estate Duty, plus 10 per cent. Legacy

Duty or Succession Duty on the 80 per cent, of the origin; ? capital

remaining after payment of the Estate Duty.
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on death to a distant relative, whilst the most

advanced supporters of a Capital Levy have even

gone to the length of contemplating a charge of

about double this percentage in the case of large

estates in the hands of living proprietors.

Locke (1632-1704), in language which sounds

strange in these modern days, said (*) that
"
govern-

ment has no< other end but the preservation of

property," and Adam Smith (1723-1790) voiced the

same idea more plainly when he suggested (

2
)
that

the
"
very end "

of government
"

is to secure wealth,

and to defend the rich from the poor." To-day
there are many people who think that, even if

"
all

the improvements of society are owing to the

inequality of wealth
(

3

)," nevertheless it is an even

greater end of government to defend, not the rich

from the poor, but the poor from the rich, to prevent

inequalities of wealth from becoming excessive,

and, in the words of President Taft
(

4
), to enable

"
the State to share largely in the proceeds of ...

large accumulations of wealth which would hardly

have been brought about save with its protection and

aid;" for as a man can only amass wealth by the

aid of the State, so, it is argued, he should only
be permitted to transmit it subject to the control

of the same authority (

5
). And, indeed, another

1 Civil Government, sect. 94.
2 Lectures on Justice, etc., ed. by Prof. Carman, pt. 1, div. 1,

sect. 2 (London, 1896). See also The Wealth of Nations, bk. 5,

ch. 1, pt. 2.
3 On the Division of Heritable Property, and its Influence on the

Distribution of Wealth, translated from the French of M. Passy, by
Sir John P. Boileau, Bart., Journal of the Statistical Society, vol. 5

(1843), p. 185 et seq.
*In a speech delivered in 1909. President Koosevelt, in a speech

delivered in 1906, advocated a death tax "
so framed as to put it out

of the power of the owner of one of these enormous fortunes to hand
on more than a certain amount to any one individual."

See post, p. 59.
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American, Mr. Andrew Carnegie, himself a reputed

multi-millionaire (*), lias even said
(

2
)
that

"
it is

difficult to set bounds to the share of a rich man's

estate which should go at his death to the public

through the agency of the State."

The same subject had also attracted the attention:

of John Stuart Mill (1806-1873), who, writing in

the middle of the 19th century, had observed (

3

)

that "it is for the public good to put
" " unearned

fortunes
" " under limitation;

"
the theory of this^

view being that it is injurious both for the individual

and the State that fortunes of great magnitude should

be left to individuals, by reason that it encourages

the growth of an unproductive class who spend their

time and money in dissipation, and in the mainten-

ance of a crowd of parasites who minister only to

their selfish wants
(

4
).

In so far, however, as income

is not so wasted, Giffen (1837-1910) thought (

5
)
that

"
the system under which large capitals are in a few

hands may in fact have its good side in this that

the very wealthy . . . cannot spend their income.

The consequent accumulation of capital is, in fact,

one of the reasons why the reward of labour is so

high, and the masses get nearly all the benefit of

the great -increase of production."

Lord Bacon (1561-1626) laid it down in one of

his essays (

6

)
that

"
ever a State flourisheth when

wealth is more evenly spread ;

"
a principle affording

1 Mr. Carnegie's annual income has been stated in the American
press to be the equivalent of 2,000,000 sterling.

2 Wealth, by Andrew Carnegie, North American Review, vol. 148,

p. 659 (New York, 1889).
3
Principles of Political Economy, bk. 5, ch. 2, pt. 3.

*
Compare the views hereon of Leroy-Beaulieu, cited post, p. 10.

5
Inaugural Address to the Statistical Society, by B. Giffen,

Journal of the Society, vol. 46 (1883), p. 593 et seq.
6 No. XLI. : Of Usury (ed. of 1625).
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a direct foundation for the modern diffusion of

wealth theory, to which reference is made later in

this chapter.

Rousseau (1712-1778) was very emphatic in main-

taining that taxes should come out of superfluous

possessions (*) ; and, in the same sense, it has been

urged by a recent writer
(

2
)
thai taxes should come

out of money which can best be spared, a principle

that of diminishing utility which, carried to its

logical conclusion, would lead to the primary appro-

priation for State purposes of the last increments of

fortune.

Henry George (1839-1897) thought (

3

)
that of all

methods of raising revenue,
"

that which will yield

the largest return with the greatest ease and least

.injury is a tax upon legacies and successions," and

another American, Professor Carver, has said
(

4
)
that

"
the preference should be given to those taxes which

fall upon . . . incrementsof wealth which come to an

individual through natural causes over which he has

no control inheritances, for instance, rather than

upon incomes earned by the individuals theniseives."

1 " On trouvera que pour repartir les taxes d'une maniere

equitable et vraiment proportionelle , 1'importance n'en doit pas
etre faite seulement en raison des biens contribuables ; niais en
raison composed de la difference de leurs conditions et du superflu
de leurs biens

"
: Disconrs snr VEconomie Politique, by J. J.

Rousseau, p. 71 (Geneva, 1765).
In the same strain F. de la Motlie le Vayer had observed, more

than a century sooner, that
" ceux qui font beaucoup de sang

peuvent mieux porter les grandes et frequentes saigndes
"

: De
I'Instruction de Monseigneur le Dauphin, I., Des Finances, p. 31
of vol. 1 of 3rd ed. of works of this author (Paris, 1662).

Compare also the observation of Henry Home, Lord Kames, to
the effect that

"
proprietors of overgrown estates can bear without

inconvenience very heavv taxes
"

: Sketches of the History of Man,
Sketch 8, sect. 5 (Edinburgh, 1774).

2 The Nature and First Principle of Taxation, by Eobert Jones
(London, 1914).

3 Protection or Free Trade, ed. of 1892, note at pp. 61 & 62.
* The Minimum Sacrifice Theory of Taxation , by T. M. Carver,

The Political Science Quarterly, vol. 19, p. 66 et sen. (New
York, 1904).
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Adam Smith prescribed (

1

)
four requirements for

the perfect tax, namely, equality, certainty, cheap-

ness, and convenience, and considered the death tax

as violating- the first rule because of the irregtilar

intervals at which death occurs. Apart from known

risks of evasion, which could largely be cured by

legislation, the tax is certain
;
it is one of the cheapest

of taxes to collect; and it is paid at a convenient

time, when the property, on its way from the dead

to the living, seems to remain in the air, ownerless,

at the mercy of the taxing authorities
(

2
). But, of

course,
"
the one requirement which it must never

be expected that any particular tax shall fulfil, 3S

that of being perfect (

3

)."

Modern fiscal consciousness has, however, made

decided steps in the direction of meeting
1 Adam

Smith's objection to the death tax on the ground
of its want of individual equality; and, already in

the year 1853, when the rates of the British Succes-

sion Duty were under discussion, a suggestion was

made in the House of Lords as to the possibility

of grading that tax with some regard to the fre-

quency of its imposition (

1

). The question was not

one which, at the time, was followed up ; and, indeed,

it would seem that the first practical applica-

tion of the principle acttially took place in one of

the South American republics, the Chilean death

duty law of 1878 having decreed against any re-

imposition of a death duty in cases of second succes-

sions within a period of ten years. The next note-

1 The Wealth of Xationa, bk. 5, ch. 2, pt. 2.
2
Syatcmes gcncmux d'lmpots, 2nd ed., pp. 223, 224, by Rene

Stourm (Paris, 1905).
3
Principles of Economics, by X. G. Pierson (Wot /.el's translation),

vol. 2, p. 480 (London, 1912).
* See post. p. 112.
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worthy illustration in this connection is to be found

in the Japanese death duty law of December, 1904,

which, coming
1 into effect in the following April,

afforded an exemption to the extent of the full

amount of the duty paid on the previous succession

in the case of a second succession occurring within

a period of three years, and an exemption to the

extent of one half of that duty when the second suc-

cession occurred within a further period of two years,

that is, within a period of five years in all. The same

principle also demonstrated itself in the German

Imperial death duty law of 1906
(

1

), by which, so

far as landed property is taxable at the lowest rate,

complete exemption is afforded on a second succes-

sion opening within five years, and an exemption
limited to one half of the previously paid duty in

the case of a second succession opening between five

and ten years. In our own country practical effect

to the principle of conceding preferential treatment

to quick successions was not given until the year 1914,

when, so far a* the taxable subjects consisted of land

or a business, substantial allowances on a sliding

scale were made where the second succession took

place within a period of five years (

2
) ;

a principle

which, since the outbreak of the war, has been uncon-

ditionally extended in reference to property passing
more than once owing to deaths caused by the

war
(

3

). The latest convert to this line of action is, it

would appear, the taxing authority of the United

States of ]^orth America, intelligence having been

received that the 1918 increases in the rates of the

1 See sect. 15 of this law.
2 See post, p. 262.
3 See post, p. 259.
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new Federal Estate Tax
(

x

)
are not to be charged in

the case of a second succession arising within the

period of five years.

In the practical application of fiscal science it is

chiefly by means of the death duties that the taxa-

tion of capital has, so far, been effected
;
and duties

of this description, wheresoever and howsoever

levied, will generally be found to rest on one of two

bases : (1) that of a tax on property, by reason of its

changing hands gratuitously on death
;
and (2) that

of a tax on the individual, by reason of the gratuitous

acquisition by him of property on the death of its-

previous owner or usufructuary.

In support of each of these methods of taxation

there have, from time to time, been advanced a

number of ingenious and complex theories
(
2
)

of

which one of the most closely allied to the modern

British principle of taxing the property, rather than

the individual (
3
), is probably that which has been

popularly labelled as the diffusion of ivealth theory.

Indeed, in the mind of certain sections of the com-

munity, if the authors have rightly read it, taxa-

tion of this nature, in view of its influence on
"
the

distribution of wealth by the appropriation of

accumulated wealth
(

4
) 5

" '

requires no further

1 See post, p. 400.
2 Compare, e.g., The Theory of the Inheritance Tax, by Max

West, The Political Science Quarterly, vol. 8, p. 426 et seq. (New
York, 1893); L'Imposta Successoria, by Alessandro Garelli, ch. 2,

p. 50 et seq. (Turin, 1896); Studien zur Geschichte und Theorie der

Erbschaftssteuer, by G. Schanz, pt. 7, published in vol. 18 of th^

Finanz-Archiv (Stuttgart, 1901) ; The Inheritance Tax, by Max .

West, 2nd ed., chs. 8 & 9 (New York, 1908); and Essays in

Taxation, by E. E. A. Seligman, 8th ed., ch. 5 (New York, 1913).
3 The reference is to the British Imperial Estat" Duty (post, p. 45

et seq.) which, for the year ending the 31st March, 1918, produced
a sum of 25,742,554, compared with a sum of 5,904,860 produced
for the same period by the Legacy Duty and Succession Duty
combined.

4
Principles and Methods of Taxation, by G. Armitage-Smith,

p. 71 (London, 1906).
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justification, seeing that such taxation provides not

only a direct link in a chain towards effecting in an

ordered and lawful manner that narrowing of the gulf

between the very rich and the very poor which other-

wise, perhaps, might only be bridged by political

revolution, with all that that involves; but also a

means by which the very rich are enabled to pay to the

State, which has nurtured and protected them, some

part of the great debt which they are alleged to owe

but to be unable ever adequately to repay. This

particular theory raises, however, the whole ques-

tion as to how far revenue from taxation may legiti-

mately be applied (beyond meeting necessary Stato

expenditure) towards general national social ameli-

oration
;
and it is largely owing to the possibility of

its developing into a danger to society at large,

under the cry of an attack on the owners of immense

fortunes alleged to use their wealth unworthily,

that many economists (especially of the French

school) have strongly deprecated the imposi-

tion of any description of tax upon capital

(whether by the machinery of death duties or capital

levies) beyond the most modest dimensions. No
less an authority than Leroy-Beaulieu has, indeed,

devoted a whole chapter to this topic in his Traite

Theorique et Pratique d'Economic Politique (

J

),

in which he points out with much force that in

countries where the absolute responsibility of each

individual member of society, as well as iinfettered

powers over the disposal of property, go hand in

hand, a fortune of any magnitude is never found

*2nd ed. (Paris, 1896). The chapter referred to is No. 3 r,f

Part 3 entitled L'hcritage Examen du droit a. I'oisivetv. Compare
nlso chapter No. 4 of Pnrt 6 of the same work entitled La function

de la fortune.
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long to remain in the possession of persons who do

not make good use of it, that is to say of persons who

fail to use it for the benefit of society at large. And

to such an extent did he consider that absolute rights

of the private ownership of property supplied the

very foundations of family life on which the whole

social fabric reposes (

1

), that anything in the nature

of the penal taxation of capital, or of tjie drastic

limitation of succession right, might, he thought,

easily lead to a veritable economic cataclysm (

2
).

In the same strain Professor Nicholson has remarked,

in, his Principles of Political Economy (
3
), that the

economic reason for allowing succession right to re-

main free and unfettered is, in fact, based on no other

grounds than on the stimulus thereby given to labour

and saving. Any attempt to limit such right, or to

impose excessive death duties, would, in his opinion,

result in "the greatest possible encouragement to

wasteful extravagance. It would," he adds, "be

specially injurious where production is carried on

on a large scale. Or, as usually happens with

excesses of governmental interference, if an enact-

ment of this kind was not mischievous, it would be

useless. It would be evaded by gifts under certain

conditions, and we may be certain that trusts and

legal fictions would give effect to common sense

morality or prevailing custom of the country."
Another theory of which much was heard in former

years was that known as the fee, or cost of service,

theory, which assigned to the death duties the role

of a payment made to cover the expenses incurred

1 Compare the views of Colson, cited post, p. 143.
2
Compare the actual position in Russia, referred to post, p. 388,

aote (!).
3 \7ol. 1, p. 253 (London, 1893).
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by the State in maintaining the necessary machinery
for effecting, and in case of need for judicially -en-

forcing, transfers in the ownership of property aris-

ing on the occasion of death
(

1

).
In the strict appli-

cation of this theory the duties would naturally be

of a regressive nature, and this, indeed, formed one

of the characteristics of the British Probate Duty

during tfye greater part of the 19th century.

But with the development of the principle of gradu-

ation progressively regulated by amount, the raison

d'etre of this theory may practically be said to have

disappeared.

So far as the death tax has taken the shape of an

acquisition duty levied on the beneficiary himself,

the leading economic theories advanced in its support

are the three following, viz.: (1) the privilege

theory; (2) the faculty theory; and (3) the sequence

of inheritance theory. These are all so closely

related to the subject of graduation based on relation-

ship that their examination is deferred until a later

chapter of this work (

2
).

But there yet remains to mention what is probably
the oldest theory advanced in justification of the

death duties, a theory which has been comprehen-

sively referred to as the back tax theory,, and one

upon which has been built up the doctrine that these

duties produce the dual result (1) of compounding
for taxes unpaid or avoided, and (2) of correcting

the incidence of those duly paid during the lifetime

of the deceased.

1 A. Achard, in his La Justice dans VImpot (Lausanne, 1904), has
said that the death duties have logically their origin in the need of

individuals to obtain from the State, for given acts concerning them-
selves or their property, a guarantee of security. Asked to render
this service, the State requests to be paid for so doing, and ha*
made a demand to its intervention obligatory.

2 See post, p. 108 et seq.
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It was on the basis of the former of these princi-

ples that the Church, as far back as the 6th century,

first justified the acceptance in our own country of

-a render in kind on the death of a parishioner (

1

).

But in the present day development of public finance

this personal touch has long- since disappeared, and

whatever role the death duties may still play towards

counterbalancing
1

underpayment or eva>sion of duty

as a whole, the}' certainly no longer supply a correct

measure in individual cases.

It is, however, precisely in the second, or cor-

rective, branch of the back tax theory, that the

individual aspect is brought out, for the death

duties have long since been regarded as partaking
of the nature of a deferred or capitalised Income

Tax paid once in a generation instead of annually;

and, indeed, until the recent developments of that

tax as a result of the recommendations of the 1906

Select Committee, the death duties were very

generally treated in our own country as effecting a

substantial measure of graduation in the taxation of

incomes derived from large estates, and of differ-

entiation in the taxation between large incomes

derived from personal exertion as opposed to those

derived from inherited property a result still in

practice secured in many foreign countries by the

operation of separate compensatory taxes
(

2
).

As appears from a perusal of the Report of the

Select Committee on the Income Tax (1906) (
3
),

the question of this inter-relation between the Income

1 See post , p. 30.
2 See hereon Mr. (now Sir) Bernard Mallet's Introductory Memo-

randum, dated July, 1905, to the collection of Reports respecting
Graduated Income Taxes in Foreign States (Cd. 2587 of 1905).

3 H.C. Paper No. 365 of 1906.
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Tax aud the death duties (
x

)
is one tliat has long-

since engaged the close attention of public finan-

ciers and economists ;
and it is a noticeable fact

that the steps taken subsequently to 1906, first

towards the differentiation of the Income Tax (
2
),

and secondly towards its graduation (
3
), were both

accompanied by a readjustment of the scales of

rates of the Estate Duty. It may also here be men-

tioned that it is in direct relation to the theory

now under discussion that, in a later chapter of this

work (
4
), the authors have ventured to suggest for

consideration whether it would be practicable for

any future variations that may be aimed at in the

yield of the British deatli duties to be regulated

by a super-tax moving annually with some reference

to the variations in the rates of Income Tax during
a given number of preceding years.

Thus much may be said by way of general intro-

duction to the subject matter of the following pages ;

and the attention of the reader will now at once be

invited to a chapter containing a short historical

sketch of the origins of the death duties first, in

classical antiquity, and secondly, in our own

country.

1 See further hereou post, p. 185 c/ scq. Compare also Mallet's
British Budgets, 1887-S8 to 1912-13, pp. 277-282 (London, 1913).

2 Mr. Asquith's budget of 1907 differentiating the rates between
"
earned " and " unearned " incomes where' the total income is

below a certain amount.
3 Mr. Lloyd George's budget of 1909 introducing the Super-tax.
4 See post, p. 369.
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CHAPTER II.

ORIGINS OF THE DEATH DUTIES.

The death duties in Egypt (B.C.), in ancient Rome, and in the

middle ages Origin of these duties in England, as affecting

respectively (1) land, and (2) moveables Anglo-Saxon
custom of heregeatwe and its successor, the lieriot Subse-

quent feudal incidents in the nature of death duties Their

history up to their abolition in 1660 Anglo-Saxon custom
of sawl-sceat and its successor, the mortuary Acquisition

by the Church of power of dealing with, or of granting
permits to deal with, the personalty of a deceased pro-

prietor Levy of fees on issue of such permits, known as

grants of representation Transfer of testamentary juris-
diction in 1857 from ecclesiastical to civil courts First

imposition (1694) of a tax (afterwards popularly known as

the Probate Duty) payable to the State in England by way
of a stamp duty on the grants of representation then issued

by the ecclesiastical courts Adoption by this period (1694)
of systems of death duty taxation in various European
countries.

The death duties, in one shape or another,

are of considerable antiquity, and definite traces

of them, in the nature of a transfer, or mutation,

duty, are to be found in Egypt so far back as

in the 2nd century B.C. It is, moreover, quite

passible that in this form they may even have been

in existence some centuries previously ;
for convey-

ances of land recorded on a register (

x

)
are known

to have been subjected to a transfer duty of 10 per
cent, in the 7th century B.-C., and this also was the

rate
(

2

)
in the concluding years of the 2nd century

B.C., when there is direct evidence of a duty,

apparently payable at that same rate, having been

in force jn connection with devolutions of landed

1 This register had owed its introduction to the sweeping away of

landmarks occasioned by the annual flooding* of the Nile.
2 The duty had for a short period been loweivd to 5 per ceu't.
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property by reason of death. For detailed informa-

tion in this connection we are indebted to the Italian

egyptologist, Lumbroso^
1

),
who refers to a. papyrus

which has been discovered recording a suit which

came before the Egyptian Courts somewhere about

the year 117 B.C., in which the plaintiff was pro-

ceeding for the ejectment of the defendants from

certain property to which he (the plaintiff) alleged
he was entitled as successor on the death of an

ancestor. To this the defendants demurred, and

their chief point in impugning the plaintiff's title

seems to have been that he had not caused the

devolution from his ancestor to himself to have been

registered and the relative mutation duty to have

been paid, omissions which would not only have been

fatal to the plaintiff's title to 'the property, but

which, according to the papyrus,, would have mulcted

him in a very heavy penalty. By a lengthy argu-
ment Lumbroso fixes the rate of duty at 10 per cent.

How far the Roman fiscal laws were influenced by
the Egyptian mutation duty it is difficult to say,

but it must be remembered that, in the concluding

years of the Roman Republic, as the result of various

military expeditions, Egypt was declared a Roman

province, and) there are said to be traces of a Roman
law promulgated at that period and decreeing that

every beneficiary under a will should give a portion
of his benefit to the Roman Treasury in order to

assist in defraying the cost of these expeditions.

This law, however, does, not appear to have, been

productive of any substantial results, and the definite

commencement of a Roman system of death duty
taxation does not occur until the year A.D. 6, when

1 Recherches sur VEconomie Politique de VEgypte sous les

Lagides, by Gi^como Lumbroso, p. 347 et seq. (Turin, 1870).
See also Griechische Ostralca aus Aegypten -and Nubien, by

Ulrich Wilcken, vol. 1, p. 345 et seq. (Leipzig, 1899).
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the Emperor Augustus (

1

), presumably as one of

the elaborations of his celebrated fiscal decree,
"
that

all the world should be taxed (
2
)," introduced the

well known vicesima hereditatum et legatorum.
This tax (quite unlike the earlier Egyptian trans-

fer, or mutation, duty) was in the nature of an

acquisition, OT succession, duty, for it was only

payable in respect of what the successor acquired,
and it looked, moreover, to the relationship of the

beneficiary for the purpose of exempting certain

classes of near relatives (

3

). Co-temporaneously with

its imposition, certain public formalities were also

prescribed for giving operative effect to a will on

the death of the testator (

4
), and a definite scheme

of missio in possessionem was later established by
Hadrian mainly with a view to insure payment of

the duty (

3

). At the outset not only were heirs in

the direct line of descent and near collaterals ex-

empted from the charge (

6

), but the exceptions were

made to extend to foreigners and provincials; and

it was, indeed, with the express object of subjecting
these latter categories of persons to the tax that

Caracalla (c. 212) conferred the dignity of. Roman

1 Augustus himself is said to have attributed the first idea of this

tax to Julius Caesar.
2 Ch. 2 of the Gospel according to St. Luke, v. 1 : The Speaker's

Commentary on the Bible (London, 1878).
3 Small successions under the value of 50 aurei were also exempted.

The aureus, at this period, was worth in gold rather less than the
British sovereign. Under the tax as formulated by Augustus allow-

ance was made for funeral expenses, but Hadrian (117-138) limited
the allowance, and excluded the cost of extravagant monuments.

4 In Egypt some three centuries earlier it seems to have been

customary to appoint the sovereign as executor a custom which

perhaps points to a State administration of the estates of deceased

persons.
5 Droit Romain, by P. F. Girard, 3rd ed. (Paris, 1901). The tax

was at first farmed to the publicani middlemen who bought the

right to collect taxes for their own profit, but Hadrian established

direct State collection.
6 In the case of persons to whom citizenship was newly extended

the exemptions were conceded in successive steps extending over
more than a century. A stranger legally adopted as a child was
within the exemption, being hares domesticus.

B
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citizenship upon all his free subjects (

l

).
From this

period there is also every reason to believe that the

duty was levied in Britain, for when that territory

-came under Roman occupation, a regular system of

-taxation is known to have been instituted, which

included the payment of heavy duties on goods im-

ported and exported, and also a tax on the profits

of the proprietors of mines, Ultimately, as we are

informed by Colquhoun (

2
), duties were laid on

goods sold by auction in public markets; capita-

tion taxes were levied
;
and imposts were placed

on many things, including legacies. It is also

reported of the Romans that, at a much

^arlier date, they had even gone to the length

of extending their system of taxation in this

country to dead bodies, which could not be buried

iintil a certain duty was paid; and this practice,

which is known to have existed in the time of

Boadicea, is said to have formed one of the principal

causes of the revolt of the leeni (
3
). There is, how-

1 Etude sur VAdministration des Finances de VEmpire Romain,
by Leon Bouchard, 8th ed. (Paris, 1876). According to this

authority the duty was payable within five days of the death, but
with certain extensions of time to persons residing at a distance.

On failure of payment 12 per cent, interest accrued. Even where
a will was contested,, the tax, under a decree of Hadrian, had to be
at once paid.

P. Willems, in his Droit Public Romain, 5th ed. (Louvain, 1883),

says that Caracalla increased the rate to 10 per cent., but that it

w'as shortly afterwards reduced again to 5 per cent, by Macrinus

(217-218). Caracalla also abolished the exemption in favour of

near relatives, but Macrinus re-established it.

2
Colquhoon's Treatise on the Wealth, Power, and Resources cf

the British Empire, p. 130 (London, 1814).
See also hereon Bamsay's Foundations of England, vol. 1

(London, 1898).
3 Dowell, in his Sketch of the History of Taxes in England, vol. 1,

p. 13 (London, 1876), says that in the harangue which historians

attribute to . the
" British warrior queen," when reviewing her

forces previous to the battle with Suetonius (A.D. 61). this custom
was ranked with the wrongs of her daughters and her beating with

the Eotnan rods.
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ever, no record of any recurrence of this custom since

the Roman occupation, although it must be admitted

that certain proposals to ax gravestones and coffins

which were made in the British Parliament in the

oncluding years of the 18th century (but which

completely failed to elicit any measure of support)

go rather to contemplate this category of impost (

1

);

There is no doubt that, at its zenith, the vices.ima

hereditatum produced a handsome return to the

Roman Treasury. Gibbon asserted (

2

) that, as one

of its direct results, the whole property of the subject

must in many cases actually have passed through

the coffers of the State in the course of two or three

generations. He based this statement upon the

practice which had become general in Rome of

making testamentary dispositions in favour of

strangers, paternal affection losing its ..influence

under the wiles of the servile crowd of flatterers by
whom the rich were .surrounded

(

3

).
A contributor

*24 Parly. Hist., c. 102; and 28 Parly. Hist., c. 1176.
2 Gibbon's History of the Decline and Fall of the Roman Empire,

ch. 6, where a most interesting dissertation on this tax is to be

found, it being referred to (vol. 1, p. 210, ed. of 1867) as one
"
most happily suited to the situation of the Romans, who could

frame their arbitrary wills according to the dictates of reason or

caprice, without any restraint from the modern fetters of, entails

.and settlements."
3 ' '

Suppose a man of wealth
Has but one son, and that in weakly health;

Creep round the father, lest the court you pay
To childless widowers your game betray,
That he may put you second, and, in case

The poor youth die, insert you in his place,
And so you get the whole : a throw like this,

Discreetly hazarded, will seldom miss.

Suppose some freedman, or some crafty dame
Rules an old driveller, you may join their game :

Say all that's good of them to him, that they, .

When your back's turned, the like of you may say.
This plan has merits ; but 'tis better far

To take the fort itself, and end the war."

iHorat., lib. 2, Sat. 5, translated by John Couiugton (London, 1870).

B*
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to a German encyclopaedia (*) has even suggested

that the duty must at least have been the equivalent

of one of from 2 to 3 per cent, charged annually

on the whole capital of the national property. The

point is really one of quick succession
(
2
), the

legatees having often been praetors, consuls, and

others of the same generation as the testator him-

self.

It is generally conceded that the vicesima here-

ditatum remained operative for at least three

centuries. There is said to be written evidence of

its existence in the reign of Gordian the Third

(238-244), and the latest date suggested for its dis-

appearance is the 4th century, when, according

to some historians, it is thought to have been

abolished by Constantine the Great (307-337) (

3
).

This brings us to the threshold of the middle

ages, the opening years of which period had very-

little to do with the death duties. For by this time

the whole practical life of civilized European society

tended more and more to found itself on territorial

property, the devolution of which property soon came>

to be very strictly confined, according to the lex

salica, to the male issue of the last proprietor, in

default of whom it often escheated to the general

community. Under this rule of descent it does

not seem to have been considered that, following^

the Roman laws, a taxable occasion arose; and it

was not until a general extension of the area of the-

1
Pauly's Real-Encyclopddie, under the title Vicesima Hereditatum

(Stuttgart, 1852).
2 See ante, p. 7.
3 The reader wishing for detailed information in regard to the

Roman vicesima hereditatum is referred to Cagnat's Etude His-

torique sur les Impots Indirects chez lea Romaina (Paris, 1882), the-

third part of which work contains five chapters devoted entirely to.

a consideration of this tax from all its points of view.
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right of succession took place that renewed traces

of death duty, taxation are to be found, some of the

early mediaeval French, Danish and German fiscal

laws giving indications of a system under which

the owner of property, in his lifetime,
"
bought

the succession
"

to it, to the extent to which it was

destined by him for devolution to collateral or dis-

tant relatives, or to strangers, particularly if foreign

or absent, in order to insure its receipt by them (*).

So far as England is concerned, the historical

beginnings of the death duties (apart from any

levy of the vicesima hereditatum, during the Roman

occupation (

2
) )

are traceable to two different

sources : the one relating to the taxation of land,

and the other to that of rnoveables, the devolution

and taxation of which descriptions of property, even

to this day, run largely in separate grooves.

In regard to the former of these sources, it is

necessary to go ba<ck to the Anglo-Saxon custom of
"
heregeatwe

"
(

3

), under which the lord, having

supplied his vassal with a military equipment,
received it back again on the latter's death, and

to which custom that of the
"

heriot
"

(which

originally consisted in the render to the lord of some

article in kind on the death of the tenant) followed

as a direct successor as soon as the lord no longer

supplied his vassal with arms, but with land. As

.

1 In German, this was known as
" Erbkauf."

2 See ante, p. 18.
3 Here army, and geatwe= implements.
The information contained in this, and in the paragraphs imme-

diately following, has been chiefly derived, where not otherwise

stated, from Kemble's Saxons in England (London, 1849); Beeves',

History of the English Law, Finlason's ed. (London, 1869); Stubbs'
Constitutional History of England, 4th ed. (Oxford, 1883); Mait-
land's Domesday Book and Beyond (Cambridge, 1897); Holdsworth's
A History of English Law (London, 1903); and Viuogradoff's
English Society in the Eleventh Century (Oxford, 1908).
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time progressed the scope of the heriot became

considerably enlarged, and, by the 10th century, it

came to be closely connected with the exercise of

testamentary power, the render being frequently

made to the King in order that a testator might be

worthy of his testament, and with a prayer that

his will might stand. With the advent of the

Normans, a very considerable expansion took place

in the class of receipts which, at that period, were so

largely connected with the Sovereign's prerogative,,

and the Anglo-Saxon heriot (previously chiefly

rendered in kind) was almost immediately sup-

planted by the "relief," which was effected by a

money payment. The heriot, it should, however,

be observed, did not completely disappear, for

reference to it is found in the writings both of

Glanville (12th century) and of Bracton (13th

century). But in the course of time it gradually

lapsed into a mere incident of tenure in villenage,

and, as a living- reminder of an ancient custom,

forming a distinct link between medieval and

modern times, it is to this day occasionally found to

be of actual operative effect in lauds of copyhold
tenure. The former customary render in kind has,

however, in many cases been supplanted by a money

payment, and the Copyhold Act, 1894 (*), has now

*57 & 58 Viet. c. 46.

On the subject of heriots generally, see Blackstone's Comnien~
taries on the Laws of England, vol. 2, p. 422 el seq. (ed. of 1775).

Dowell, in his History of Taxation and Taxes in England, vol. 3,

p. 138 (London, 1884), compares the heriofc and relief of copyholds
to a mutation and succession duty respectively*. He says that the
"

difference in the incidence of the duties is similar to that between
the customary heriot and the relief, of copyhold tenure, where the

heriot, usually the best beast of a deceased tenant, is marked and
taken by the lord, while the relief is paid by the successor to the

copyhold tenement, on his admission as a tenant of the manor."
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provided, inter alia, for the extinguishment with

compensation (

1

), at the instance of either lord or

tenant, of any heriot the lord's right to which has

grown into law by immemorial custom.

The Norman relief did not come to be regulated

by any kind of 'tariff until after a period of sha.rp

struggle and exaction (

2
), and English feudal history,

subsequent to the Conquest, contains many references

to it. Already in the reign of William the Second

a critical position was reached, for that King, acting'

on the theory that land, on a former holder's death,

invariably passed to the Crown as the common heir

of all men
(

3

), was only willing to place the heir

again in possession of the former owner* s property

on receipt of a sum which, theoretically, was paid

for the redemption of the property. So oppressive,,

indeed, did this system become under William'

Eufus, that one of the first acts of Henry the First

consisted in the issuing of a charter by which, after

having promised the cesser of certain ecclesiastical

abuses, the new King acknowledged the right of the-

heir to a fresh grant of his ancestor's land, the heir

being merely bound to relieve the land, that is, to,

re-establish the inheritance (and not to redeem it

1 See, e.g., the scale of compensation prescribed by an Order of

the Board of Agriculture and Fisheries, dated the 3rd January, 1919.
2 Hallam, seeking for the origin of the relief, found it in that

"
rapacity with which the powerful are ever 'ready to oppress the.

feeble." He said :

" When a feudal tenant died, the lord, taking
advantage of his own strength, and the confusion of the family,
would seize the estate into his hands, either by the right of force,
or under some litigious pretext. Against this violence the heir
could in general have no resource but a compromise ; and we know
how readily acts of successful injustice change their names and move'

demurely, like the wolf in the fable, under the clothing of law."
See Hallam's View of the State of Europe during the Middle Ages,'
p. 88 (ed. of 1869).

3 Freeman's Reign of William Rufus and Accession of Henry the

First, vol. 1, p. 388 (Oxford, 1882).
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or buy it back (*) )
the sum payable for this relief

to be as prescribed by legal custom. In this relief,

says Professor Freeman, writing in the year 1882
(

2
),

we have the equivalent of the ancient heriot or

the modern Succession Duty. This is a view, it may
be added, which had already been voiced in Parlia-

ment, in 1853, on the imposition of the last

mentioned duty (

3
) ;

for one of the most determined

opponents of this tax declared on the third reading
of the Succession Duty Bill in the House of Com-

mons
(

4
)
that it was founded .solely on a revival of

the old feudal title of the Crown to all real property

throughout the country ;
and later, on the second

reading of the same bill in the House of Lords, that

measure was condemned as being
"
identical in its

principle, and almost identical in its working, with

a law which was brought into this country at the

time of the Norman Conquest, and which continued

in operation from the time of the First William

tiH the year 1660, when the Revolution swept away

* This is brought out very clearly in the charter, the relative

paragraph of which reads as follows :

"
Si quis baronum meorum,

comitum, sive aliorum qui de me tenent, mortuus fuerit, heres suus
uon redimet terrain suam sicut faciebat tempore fratis mei, sed

legitima et justa relevacione relevabit earn. Similiter et homines
baronum meorum legitima et justa relevacione relevabunt terras
suas de dominis suis." For the full text of the Charter see Thorpe's
Ancient Laws and Institutes of England, p. 215 et sea. (London,
1840).

2 In his work referred to ante, p. 23, note (
2
). The same writer, in his

History of the Norman Conquest, vol. 5 (Oxford, 1876), had already
said that the essence of the heriot and the relief were the same,

"
in

both cases the new possessor of the estate has to pay a succession

duty of some kind or another." Compare ante, p. 22, note (
1
).

3 Note also in this connection the assertion by Professor Bastable,
in his Public Finance (London, 1892), to the effect that the sove-

reign's prerogative rights over the subject's property, whether ex-

pressed in feudal forms or in the older idea of dominium eminens,
have always issued in duties in the transmission of possessions from
the dead to the living.

*Mr. Newdegate (129 Parly. Debs. (3rd ser.), c. 414).
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this tax, as it did many other oppressive laws of

this time
(

1

)."

Once regulated by Henry the First's Charter,

reliefs began to figure as an important item in the

income of the Crown, and the practice soon estab-

lished itself, on the death of a tenant-in-chief, for

the King's escheator
(

2
)

to seize the dead tenant's

land, to hold an inquest as to who was the person

next entitled (inquisitio post mortem), and only to

put such person in seisin after he had done homage
and paid, or given security for, his relief (

3
).

It

was not, however, long before the amounts claimed

by the Crown for this relief once again commenced

to give rise to serious complaints, and the subject of

the abuses which arose from the arbitrary increase

of feudal obligations formed not the least important
of the grievances of the Barons who forced King
John to issue his Magna Carta (1215), in which

instrument a serious attempt was made to regulate

I The Earl of Malmesbury (129 Parly Debs. (3rd ser.), c. 621).
See further hereon post, p. 29.

Besson has applied the doctrine of evolution to fiscal institutions,

jand has traced the development of an incident of feudal tenure, by
way of a royal due, into a public tax: Journal de la Socie'te de

Statistique de Paris, vol. 40, p. 144 (Paris, 1899).
2 The Earl of Malmesbury, discussing the Succession Duty Bill in

the House of Lords on the 22nd July, 1853, compared the Succession-

Duty to the old feudal casualties, and said :

" In the counties of

England there were persons called
'

escheators
' whom the King

employed, at the death of certain tenants called tenants in

capite, to ascertain the value of their lands, from which to extract
a fine which he believed was equal to one year's value of the land "

(129 Parly. Debs. (3rd ser.), c. 621).
3 Pollock and Maitland's History of English Law before the time

of Edward the First, vol. 1 (Cambridge, 1895).
For many examples of the sums paid about this period

"
for the

relief of his land," or
"

for the relief of his father's land," see
Madox's History and Antiquities of the Exchequer of the Kings of

England, p. 216 et seq. (London, 1711). Thus, for example :

" In
the 5th year of King Stephen, Walter Hail fined in five marks in

silver, for the relief of his father's land ; Humfrey de Bohun fined
in 22 10s. Od. for relief of his father's land ; Valeran Fitz-

"William answered .33 6s. 8d. for relief of his land;
" and so on.
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this impost. In this connection the Charter provided^

first, by sect. 2, that "if any of our earls or barons,

or others holding of us in chief by military service

shall have died, and a.t the time of his death his

heir shall be of full age and owe relief, he shall

have his inheritance on payment of the ancient relief,,

namely, the heir or heirs of an earl, 100 for a whole

earl's barony; the heir or heirs of a baron, Wb
for a whole barony; the heir or heirs of a knight^

100s. at most for a whole knight's fee; and whoever

owes less let him pay less according to the ancient

customs of fiefs." And then, by sect. 3, it was pro-

vided that "if, however, the heir of any one of the

aforesaid has been under age and in wardship, let

him have his inheritance without relief and without

fine when he comes of age (

1

)."

A later 13th century enactment dealing with,

the subject of feudal casualties was the Statute of

Marlborough (

2

), which laid down the right of the

King to have the prima seisina (which corres-.

ponded with relief) of his tenants-in-chief, and also

had in view the definite establishment of the royal

prerogative to the wardship of infant heirs and

consequent receipt by the Crown, during such

infancy, of the income of the estate.

As thus finally established in the 13th century
the relief had all the form of a death duty

1 The translation of the Latin original of these sections is as

given by W. S. McKecknie in his Magna Carta: A Commentary
on the Great Charter of King John, 2nd ed. (Glasgow, 1914). .

The tariff indicated in sect. 2 was repeated in subsequent re-

issues of the Charter, but at the end of the 13th century it was-

somewhat reduced.
For much information of interest in this connection see the

Magna Carta Commemoration Essays, edited by the Royal Historical

Society (1917).
2 52 Hen. 3, c. 17 (1267).
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payable in respect of land, and Bracton, in his De

Legibus et Consuetudinibus Anglicc (13th century),

very clearly brings out this aspect. Having referred

to the second section of Magn'a Carta, he proceeds

to discuss, the subject somewhat in detail, and,

in the first place, considers the question as to the

precise person by whom the relief is payable. This

payment, he observes (
1

), should be made by "any

person who succeeds to another by hereditary right,

and in whose person the inheritance is relieved,

which was lying vacant at the death of the ancestor,

a.nd no one else. For a person who enters through

some cause of acquisition, as through a cause of

purchase or of gift, unless he enters through a

cause of succession, will not pay a relief."

Proceeding then to consider the person to whom
the relief is to be paid, he adds that "it is not to

be paid except to chief lords and the next feoffors,

and if there be several chief lords gradually ascend-

ing, each heir shall pay a relief to his feoffor and

not to the others, or to the lord the King himself,

if by chance he hold of him in chief by military

service."

And, finally approaching the subject of the

occasion for the payment, he very clearly lays it

down that it is payable once only,
"

to wit, as long
as the heir lasts, who has once relieved. For it

is not on account of the change of lords, if several

lords have died heir after heir, and although for

this cause several homages are to be taken, and

they are several as regards the lords, they are, how-

ever, single as regards the tenant, although
1 The following quotations are taken from the English translation

appearing in the edition by Sir Travers Twiss (London, 1878} of

Bracton 's work above referred to.
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repeatedly renewed, and therefore altogether a single

relief. Likewise when a tenant had paid once a

relief, and it happen that there is a change of lords,

by cause of a donation, or purchase, through a judg-

ment or through an agreement, or in any other

manner whatsoever, although the tenant may
be bound to do homage to different lords who have

acquired, or if the lord, from whom he formerly

held, has been removed from the midst for failure

or delict, when the tenant is bound to do homage to

the chief lord, he will not on that account pay a

relief since the inheritance in his person does not

fall down, which has been once relieved by him,

although it may have fallen down in the person of

his chief lord through death or change or failure or

delict."

Once the practice of subinfeudation was abolished

by the Statute of Quia Emptores (

1

), the question of

feudal casualties in r.egard to mesne lords gradually

began to fade away, and, as time went on, it was

largely only to the Crown that they remained

payable. So far as reliefs were concerned, the

inquisitio post mortem seems to have provided ample

machinery for their collection until the establish-

ment in the reign of Henry the Eighth of the Court

of Wards and Liveries (

2
), which was specially intro-

duced to regulate these inquiries as well as to safe-

guard the rights of the Crown. The proceedings of

this Court, as is well known, formed one of the vexed

questions between Charles the First and his parlia-

ments, and the Court, which practically ceased to

exist when warfare commenced, was completely

1-lS Edw. 1, c. 1 (1289).
2 Established by 32 Hen. 8, c. 46 (1540).
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swept away by one of the great Acts of ..the Conven-

tion Parliament (
1

). This Act, moreover, effected

the final abolition of reliefs, wardships, and all other

feudal burdens, and thus, as Hallani has observed,

one ancient fountain that had long poured its stream

into the royal treasury was closed up for ever
(

2

).

As a commutation of the lost feudal incidents, a very

liberal grant was made to the Crown from the then

recently imposed Excise Duties
(

3

),
a move of con-

siderable skill on the part of the landed proprietors,

and one of no small interest to the fiscal historian

when it is recollected that the imposition of the

Succession Duty, some two centuries later, under

the authority of an Act of the Imperial Parliament,

formed a link in a fiscal chain not the least of the

objectives of which was, by substituting direct taxa-

tion for indirect taxation, to ease the pockets of

the payers of Excise Duties largely at the expense
of the landed proprietor (

4
).

Turning now from the taxation of land to that of

moveables, it is again necessary to take the reader

back to medigeval times, and this branch of our

subject at once brings us into contact with the

jurisdiction acquired at a very early date in this

country by the ecclesiastical authorities.

No sooner had the conversion of the Saxons to

Christianity taken place in the concluding years of

1 12 Car. 2, c. 24 (1660). The preamble to this Act recited that

experience had shown that the Court of Wards " and the conse-

quents upon the same have been much more burdensome, grievous,"
and prejudicial to the Kingdom than they have been beneficial to

the King."
2 Hallam's Constitutional History of England, vol. 2, p. 312 (ed.

of 1884).
3 See the History of England (1660-1702), by Richard Lodge

(London, 1910).
*See post, p. 186.
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ttie 6th century, than the question of the material

means of existence of the church in England pre-

sented itself in a practical form, and, in addition to

the payment of tithes, the custom soon crept in, on

ihe death of a parishioner, of making a voluntary

render in kind (very much after the style of the

lay heriot) as an oblation to his parish church,

with a view, as it was suggested, of expiating and

amending for the personal tithes and other ecclesi-

astical duties, which the deceased in his lifetime

might have neglected or forgotten to pay (

1

).

Occasional references to this custom under the name

of sawl-sceat (soul scot), or symbolum animce, are

io be found in pre-Norman legislation, and its pay-
ment was definitely provided for by a decree of

King Canute. After the Norman Conquest the

custom seems to have been continued chiefly under

the name of the ".mortuary" (mortuarium) the

render in kind of earlier times now being gradually

supplanted by a money payment, the amount payable

depending upon the custom of the parish ;
and so

early as the reign of Henry the Third, as Bracton

informs us, it had practically lost its voluntary
nature

(

2

), having quite grown into an established

custom, bequests, both of mortuaries and heriots,

then, indeed, being held to be necessarily included

in every testament of chattels. In the course of

time this item of the revenue of the church became

the subject of much extortion of a very severe nature,

1 Compare the back tax theory, referred to ante, p. 12.
2 Blackstone, in his Commentaries on the Laws of England, vol. 2

(Oxford, 1766) (ed. of 1775, p. 425), states that in very early times
it was usual in this country to bring the mortuary to church along
with the corpse when it came to be buried ; hence it was sometimes
called a corse-present, a term clearly indicating a voluntary
donation.
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and in the reign of Henry the Eight an Act was

Especially devoted to this .subject (*), not, however,

Without much heated discussion in Parliament (

2

),

in which it was laid down that a mortuary could in

future only be charged in places where the custom

for its payment then still obtained, its amount being

fixed as follows: at the sum of 3s. 4d. in an estate

not exceeding 30; at the sum of 6s. 8d. in an estate

exceeding 30 and not exceeding 40
;
and at the

sum of 10s. in an estate exceeding 40. The Act,

however, went on to provide that it should be lawful

for the clergy to receive any sums bequeathed to

them, or to the high altar of the church, such sums

being regarded, not as a fee to be claimed, but as

a free gift to be received by the legatee (

3

).
And

thus the law as to mortuaries remains to the present

day, for the Act in question has never been

repealed, although the mortuary, except in .some few

parishes where, until recent times, it survived in

an attenuated form, has long since fallen into abey-

ance (
4
).

Of much greater practical importance as a link in

the history of the death duties in this country is the

role played by the ecclesiastical courts, right up to

the second half of the last century, as the competent

authority for the issue of grants of representation
to deceased persons to enable their personal estate,

locally situate in the country, to be dealt with. The

.
1 " An Act concerning, the .taking of mortuaries ,or demanding

receiving or claiming of the same "
(21 Hen. 8, c. 6 (1529)).

:2 1 Parly. Hist., c. 501 et seq.
3 Hook's Lives of the Archbishops of Canterbury, vol. 6, p. 383

et seq. (London, 1868).
1 See Burn's Ecclesiastical Laiv, 9th ed., vol. 2, p. 562 et seq.

{London, 1842), for a dissertatipn on the subject of mortuaries.
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origin of this jurisdiction (*) is traceable to the old

English law under which the goods of an intestate

passed to the Crown, upon the supposition that the

Crown would dispose of them in pios usus. To this

end the undisposed of personalty in question was

from time to time granted by the Crown to different

subjects, chiefly to the bishops of the different

dioceses, though occasionally it was placed in the

hands of Lords of the Manors and other persons of

standing, with regard to those dying possessed of

chattels within the range of their authority. The

outcome of this devolution was that the right to this

property became vested in a great number of persons,

from which there naturally resulted great confusion

and considerable abuses. The first aitempt to remedy
these abuses was made by a statute passed in the

reign of Edward the First
(

2
), by which it was

enacted that the bishops, to whom these grants were,

by now, practically always made, should be bound

to discharge out of the personal estate which came

into their hands the debts of the deceased
;
an enact-

ment, it should be mentioned, doing no more than

recognise the very case advanced by the bishops

themselves as a justification for their interference

in the administration of an intestate's personal

estate, that is to say, that so long as the debts of

the deceased were unpaid, his soul would not have

repose. So matters remained until three-quarters

1 As expounded by Lord Chancellor Cranworth in a speech in the

House of Lords on the 10th February, 1857 (144 Parly. Debs. (3rd

ser.), c. 423).
13 Edw. 1, c. 19 (1285) :

" Whereas after the death of a person
dying intestate, which is bounden to some other for debt, the goods
come to the ordinary to be disposed ; the ordinary from henceforth

shall be bound to answer the debts as far forth as the goods of the
dead will extend, in such sort as the executors of the same party
should have been bounden, if he had made a testament."
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of a century later, when, in the reign of Edward

the Third
(

1

), a further advance was made by enact-

ing that, instead of the property being distributed

by the bishop, the bishop should grant
"
administra-

tion
"

of the property, previously distributed by him,

to the nearest relations of the deceased. This led

to the appointment of an administrator, who, by
the terms of the statute, was to have the same rights

and duties as were possessed by an executor when

the deceased had appointed one. The precise mode

in which the administrator was to deal with the

surplus, after the debts had been paid, was a point

unsettled by positive law for centuries
;
but by a

statute of Charles the Second
(

2

),
of current opera-

tive effect and now known as the Statute of Distribu-

tion, it was enacted tha.t any surplus remaining
over after the discharge of the debts, should be dis-

tributed among the next of kin, the statute defining

who are to be considered next of kin, and the shares

in which they are to take.

In the meantime the bishops had already acquired

the right of pronouncing upon the genuineness of

a. will
(

3

), having, as it is suggested, attached to

themselves this jurisdiction on the ground that, as

such an instrument might pro tanto diminish the

undisposed of property otherwise falling to them, the

1 81 Edw. 3, stat. 1, c. 11 (1357) :

"
It is accorded and assented,

that in case where a man dieth intestate, the ordinaries shall depute
the next and most lawful friends of the dead person intestate to

administer his goods ; . . . and they shall be accountable to thf

ordinaries, as executors be in the case of testament, as well as of

tli'' time past as the time to come."
2 22 & 23 Car. 2, c. 10 (1670).
3 The preamble of another Act of Edward the Third (18 Edw. 3,

stat. 3, c. 6 (1344)) expressly declared that
"
Causes testamentary

notoriously pertain to the cognizance of Holy Church."

C
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fact of its existence should be proved tt> their satis-

faction
(

1

).

The machinery for the administration of all the

business surrounding the issue of grants of repre-

sentation (collectively referred to as testamentary

jurisdiction) thus definitely acquired by the church

by the reign of Edward the Third had involved the

establishment of a series of ecclesiastical courts, and

these, in turn, were not slow, on the issue of grants

of administration or probate, to demand the payment
of fees which, in fact, amounted to what may be

termed ecclesiastical death duties. The Church

Councils of the 13th and 14th centuries give repeated

evidence of directions to keep these demands within

reasonable limits, especially in the case of small

estates, and the Archbishop Mepeham (1328-1333)

expressly forbade the receipt of any fee whatever

for grants of representation in cases where the

possessions of the deceased did not exceed 100s. This

1 Per Burn's Ecclesiastical Law, 9th ed., vol. 4, p. 229 (London,
1842), the origin of the right to grant probates of wills is a matter
of some controversy.

" The truth is," that writer observes,
"
there

were wills before there was any ecclesiastical jurisdiction ;
and

consequently, the cognizance thereof pertained then solely to the

civil' magistrate. After the establishment of Christianity, and of

the ecclesiastical jurisdiction in England, until the time of the

Conquest, the courts ecclesiastical and temporal were conjoined, the

bishop arid earl sitting together for the 'transaction of business in

the county court. Upon the separation of the courts in the time
of King William the First, it doth not appear unto which of the

two jurisdictions the cognizance of wills immediatel}" acceded. But
so early as the reign of King Henry the First, Sir Henry Spelmau
obs3rves that in Scotland the- cognizance of wills belonged to 'the

ecclesiastical jurisdiction; and he adds, doubtless then also in

England. And Glanvil doth testify thus much in the time of King
Henry the Second; who saith, that if there be any dispute con-

cerning a testament, the same is to be heard and determined in the

Court Christian." See also vol. 2 of the same wrork, at p. 31 et seq.
As to the transfer, in Scotland, of testamentary jurisdiction from

the bishops' to the King's commissaries, see post, p. 48.

It may also be added that a testamentary jurisdiction on the

English basis was introduced into Ireland after the invasion in the

reign of Hejiry the Second. This jurisdiction, as was the case also

in England, was not transferred to a civil court until the year 1857.
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direction was followed by an admonition from

Mepeham's successor, Archbishop Stratford (1333-

1348), who found that the bishops were again com-

mencing to malye such immoderate demands for

grants of representation that, in testacy cases, hardly

sufficient estate was often left to fulfil the wishes

-of the testator ;
one statute of this period even going

so far as to make specific reference to the
"
grievous

and outrageous fines
" which were being imposed by

"
Ministers of Holy Church "

in respect of probates

of wills. To remedy 'this scandal, the Archbishop

prescribed a list of probate fees based on a moderately

progressive scale; but this decree, as that of his

predecessor, seems to have been more honoured in

the breach than in the observance, and from the

latter part of the reign of Edward the Third and

onwards, the question was one which was frequently

ventilated in Parliament. Passing on to the reign

of Henry the Eighth, we find that the discussions

surrounding the regulation of the mortuary fee
(

1
)

also included the subject of the ecclesiastical probate

duties, and a separate Act
(

2
)
was then passed confin-

ing these latter duties within strictly reasonable

limits and actually bringing them more within the

nature of court fees, as they afterwards, in fact, re-

mained in this country until the transfer of the

testamentary jurisdiction of the ecclesiastical courts

in the year 1857 to the then newly formed civil Court

of Probate
(

3

). The Act in question also dealt a

iSee ante, p. 31, note (
2
)." An Act concerning fines and sums of money to be taken by the

ministers of bishops and other ordinaries of Holy Church for tb, 1

probate of testaments
"

(21 Hen. 8, c. 5 (1529)).
3 See ante, p. 34, note (

l
), as to the original testamentary juris-

diction of the ecclesiastical courts in Scotland and Ireland.
On the reconstruction, of the courts in England in 1875, thf>

Court of Probate, as constituted in 1857, became the Probat .-?

Division of the High Court of Justice of the English Supreme Court
of Judicature.



30 TAXATION OF CAPITAL. [C'H.

further blow at the increase of taxation by the Church

in that it put a complete stop to the practice which

had crept in of extending the ecclesiastical probate

duties to the proceeds of sale of land directed by a

testator to be sold ; and from the year 1529 onwards

the Probate Duty (either as. an ecclesiastical, or as a

State, duty) was, for the remainder of its career,

limited in its charge to the personal or moveable

property to deal with which a grant of representation

was required.

So far, as the reader will have observed, the fees

or duties taken in connection with the issue of grants

of representation were all payable to the ecclesiasti-

cal authorities, and it was not until the concluding

decade of the 17th century that, in the year 1694,

the first step was taken in England towards impos-

ing any charge in the nature of a probate duty in

favour of the public Exchequer.
The .period in tjuestion was one of great anxiety

for those responsible for the national finances ;
for

the war with France, in which we were then engaged,

was rapidly developing as much into a financial, as

a military, contest
(

1

) ;
and whereas, but ten years

previously, the sum of about one and a. half million

pounds had defrayed the whole annual charge of

government, considerably more than four times that

amount was now required. Very strong measures

were needed to meet the difficulties of the situation,

and it was in these circumstances that, in 1692, the

important step had been taken of introducing the

1 On learning of some of the additional taxation 1

imposed about
this time, the French King (Louis the Fourteenth) is reported to

have said that the King of England seemed to be "
firm in the

saddle," adding: "No matter; the last piece of gold will win."
See further as to the fiscal theories of this monarch, post, p. 59*.

note f
1
).
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Land Tax, which, it was hoped, would bring into the

Treasury the then unprecedented sum of about

2,000,000 (

J

). But even with this assistance a

financial equilibrium was not effected, and the years

1693 and 1694 in England have been described as

a period of intense gloom, in which the charges for

'the war were boundless and continuous, and practi-

cally every speech from the Throne was a petition

for money (

2

).

Thus it ag-ain became imperative to tap new

sources of revenue (

3

), and it was in these circum-

stances that the fiscal systems of various foreign

countries were submitted to a searching enquiry with

a view to seeing whether any new expedients could

be discovered. Of the novelties disclosed the most

attractive was represented by a system of Stamp
Duties which, as we are informed by Boxhorn, had

been introduced into the States of Holland in the

early part of the 17th' century in somewhat curious

lrThe original Land Tax Act of 1692 was entitled:
" An Act for

granting to their Majesties an aid of four shillings in the pound for

earn/ing on a vigorous war against France;
"

but year by year for

no less a period than 106 years a Land Tax Bill was regularly pre-
sented to Parliament, and it was not until 1798 that Pitt abandoned
this procedure and, by means 'of the Land Tax Perpetuation Act,
1798 (38 Geo. 3, c. 60), made the tax permanent, subject to a

permit, to those persons liable to its payment, to redeem it. It was
observed by Lord St. Leonards, in 1853, that this action was taken

by Pitt to provide a substitute for the Succession Duty on land
which he had been unable to impose in 1796, but Lord Chancellor
Cranworth took exception to this suggestion, saying that the solo

motive of Pitt's action was to clear the way for a scheme of redemp-
tion (127 Parly. Debs. (3rd ser.), cc. 689," 697).

2 Elliot's Life of Sidney, Earl of Godolphin, K.G., p. 119 (London.
1888). And Hallam, in his Constitutional History of England,
vol. 2, p. 698 (ed. of 1872), says that the country was then approach-
ing a period of total bankruptcy.

3 Part of the plan adopted included a loan of about 1,000,000 to

tlie Government (at the then moderate rate of interest of 8 per
cent.) by a bodv of subscribers incorporated under the authority of

the Bank of England Act, 1694 (5 & 6 Will. & Mary, c. 20), with

the title of the Governor and Company of the Bank of England.
'See also post, p. 146.
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circumstances.
" The States of Holland," this

authority observes (*),
"

finding the impositions laid

upon merchandise to be veiy heavy, and yet that

they -were not enough neither for defraying the-

charges which daily grew upon them, they began to

think of some new methods, and by a public edict

invited any of the subjects to make their proposals,

with the promise of a large reward to such as should

find out a way of raising taxes that might be .less

burdensome to the people, and more useful to the

government. At last there came some crafty and

projecting person (

2
)
who invented a tax upon stamp

paper, which in Dutch they call 'De Impost van

bezegelde Brieven,' being so much money to be paid

for every stamp to the government. His project was,,

that it might be enacted by public authority; that

no petitions, etc., unless they were stamped, should

be received by the states, magistrates of any cities

or other places, judges of courts, or any other public

authorities
;
no law proceedings allowed of but upon

stamped paper or parchment, and no acquittances

given by receivers of the Revenue or other writings

made by notaries, scriveners, lawyers, and the like

persons, and lastly, that no such instruments should

be received in courts, without being so stamped,
and so much money paid for every one of them, in

proportion to the nature, quality, bigness, or small-

ness contained therein."

1 In his Arcana Imperil Delecta: or Divers Select Cases in

Government.
Sir John Sinclair, in his History of the Public Revenue of the

British Empire, 3rd ed. (London, 1803), attributes the English trans-

lation of Boxhorn's work, which was published in London in 1701,
to Dr. Davenant.

See also History of Inventions and Discoveries, by John Beck-
marin, vol. 1, p. 376 et seq. (London, 1797).

2 His identity has never been disclosed.
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The author of this scheme having, as it would

appear, been elected the winner of the competition,

his project was immediately put into force
(

1

),
and

so successful had it shown itself in the Netherlands

that it was ultimately decided to extend it to the

English fiscal system, in response to an appeal of

particular urgency made by the King to Parliament,

on the 23rd March, 1694
(

2
), for yet more funds to

carry on the war. The materials throwing any light

upon the steps subsequently taken to obtain the

requisite legislative sanction to this scheme are both

scanty and dispersed ;
for it is well known that, long

after this period, the Commons made an invariable

point of keeping their deliberations as secret as

possible, and even the Parliamentary History con-

tains no details of their proceedings in this connec-

tion
(

3

). There is, however, every reason to think

that a definite plan of action must have been well

prepared in advance, as already on the llth April,

in pursuance of resolutions passed on the 5th of that

month, Mr. Thomas Trevor
(

4
),

who was then

1 This was in the year 1624. The scheme was copied in France
in 1651, and some historians suggest that it appeared in England
in the reign of Charles the Second. But the charges to which they
refer were, in fact, merely court fees on a small scale imposed bv
the 22 & 23 Car. 2, c. 9' (1670-71), and they ceased to be payable
in 1680. The nearest approach in early fiscal history to this 17th

century Dutch scheme is possibly a Chinese 12th century law (soon
afterwards abolished) which is said to have required the stamping
of wills with a seal for which a tax was payable. Compare post,

p. 43, note (*), and the work cited'post, p. 130, note (*), at p. 681.
2 " It is with great reluctance that I am forced to ask such large

supplies. But, since our present circumstances make this un-

avoidable, it shall be my endeavour, that the sums which are given
shall be laid out, in the best manner, to the uses for which they ara

designed
''

(King's Speech to Parliament, per 'the Journal of the

House of Lords for the 23rd March, 1694).
3
Excepting on a constitutional question in regard to some amend-

ments made by the Lords, this history is equally silent as to the

Land Tax Bill of 1692. It may be added that Cobbett's Parlia-

mentary History was compiled at the beginning of last century from
all the available, contemporary records.

* Afterwards Sir Thomas Trevor, Attorney-General, and later

Lord Trevor, Chief Justice of the Common Pleas.
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Solicitor-General (*), presented a bill to Parliament

which, founded on the Dutch model above referred

to, contemplated the imposition of a tax in, respect

of a great variety of instruments, not the least im-

portant of which were the probates of wills and

letters of administration then issued, as above ex-

plained, by the ecclesiastical courts, *and upon the

piece of paper or parchment upon which such instru-

ments were written a stamp duty of 5s. was proposed

to be charged in all cases where the personal estate

to be covered by the grant exceeded the value of

20, this stamp duty to be payable to the State in

addition to all fees claimed by the ecclesiastical court.

From such information as is obtainable front the

House of Commons Journals it would appear that

the bill niuist have passed through its various stages

practically without discussion, for its 'three readings

in that House are recorded as having taken place

respectively on the 12th, 13th and 20th of the very

month (April) of its introduction. In the House

of Lords the measure came under the charge of Lord

Godolphin, and it fell to him to report, after the

1 At this particular moment the Office of Chancellor of the Ex-

chequer appears to have been vacant.
From 1690 to 1696 Lord Godolphin was the First Commissioner

of the Treasury. Up to the beginning of 1694 Richard Hampden
(son of John Hampdeii, of ship-money fame) was the Chancellor of

the Exchequer; but (per Luttrell's Diary) on the 20th February,
1694, Hampden

"
laid down that place," and the office seoms to

have remained unfilled until (per the London Gazette of t'he 3-7

May, 1694, No. 2,972) Charles Montagus (since 1691 a junior Com-
missioner of thf Treasury, and afterwards Earl of Halifax) \vas

appointed to the post. This appointment is also mentioned in

Luttfell's Diary under the date of the 1st May, 1694, and Macaulay
(ch. 20 of his History of England) records the event with a note

that the place was given as a reward for Montague's efforts in con-

nection with the Bank of England Act (ante, p. 37, note (
3
)).

It thus looks as if
"
Godolphin, the most prudent and experienced,

and Montague, the most daring and inventive, of financiers
"

(Macaulay's History of England, ch. 19), respectively the senior

and a junior Commissioner of the Treasury, were mainly responsible
for the financial policy of the year 1694.
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formal Committee stage on the 24th April, that the

"bill was one "fit to pass without amendment." Oil

the following day (the 25th April) the bill accord-

ingly received its third reading in the Upper

Chamber, after which the King immediately signified

the Royal Assent in person with the customary

words:
" Le Roy et la Reyne, rernerciant les bon

Subjects, acceptant leur Benevolence, et ainsi

1'veulent (

x

) ;

"
adding, in a subsequent speech, his

thanks to the "Gentlemen of the House of Com-

mons, for the large supplies you have provided to

c-arry on the war
(

1

)."

The Stamp Duties of 1694, no less than the Land

Tax of 1692
(

2
), were, it will thus be observed,

specially introduced for the purpose of supplying

funds towards carrying on the war in which we were

then engaged ;
the charge of the former duties being,

indeed, expressly limited for this very purpose to

a period of four years (

3

). Their imposition affords,

1 Per the House of Lords Journal for the 25th April, 1694.
2 See ante, p. 37, note f

1
).

3 The full title of the Stamp Act of 1694 (a & 6 "Will. & Mary,
c. -21) was :

" An Act for granting to their Majesties several

Dutyes upon velum parchment and paper for four ye&res towards

carrying on the war against France."
A special Board of Commissioners (known as the Commissioners

of Stamps) was appointed to manage these English duties ; and
these Commissioners became Commissioners for Great Britain early
in the following reign (8 Ann. c. 5, s. 41). In 1827 they became
Commissioners of a Board of Stamps for the whole of the United

Kingdom of Great Britain and Ireland (7 & 8 Geo. 4, c. 55), s. 1;

-and, by the Land Tax Act, 1834 (4 & 5 Will. 4, c. 60), s. 8. they
were consolidated with the Commissioners for the Affairs of Taxes
under the name of the Commissioners of Stamps and Taxes. The
latter were, by the Inland Revenue Board Act, 1849 (12 & 13
Viet. c. 1), s. 1, consolidated with the Commissioners of Excise
(further as to this, see post, p. 189), under the name of the
Commissioners of Inland Revenue. Subject to the general control

of the Lords Commissioners of the Treasury, the Commissioners of

Stamps and their successors, now the Commissioners of Inland
Revenue, have always been entrusted by Parliament with the manage-
ment and collection of the British Imperial death duties, although,
as was pointed out by Mr. Gladstone in the House of Commons in

1853 (129 Parly. Deb's. (3rd s?r.), c. 226), the administration of the
death duties is practically discharged by the Estate Duty Office.

A.-i to this Office, see post, p. 61, note (
3
).
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however, a striking example of how a legislative

enactment (almost unheralded and unnoticed at the

time of its passing) may influence future events in

a manner totally uncontemplated by its authors
;
for r

so far as the stamp duty on grants of representation

was concerned (

1

), it was soon made perpetual; and

this duty, as afterwards extended over the whole

United Kingdom (

2

), in fact had a.n unbroken career

of no less than 200 years until, in the year 1894,

it finally developed into Sir William Harcourt's

great comprehensive mutation duty, known as the

Estate Duty.
And thus' the reader will see how, under the guise

of an English stamp duty, the modern British

Imperial death duties first made their appearance.

In the meantime death duties had been imposed in

France, and by various fiscal authorities in Italy,

Germany, the Netherlands, and Switzerland.

The Roman tradition may be assumed to have

best survived in Italy, and it is not surprising there-

fore to find the first revival of death duties in an

Italian State. The city of Genoa has this distinc-

tion, having imposed a death duty so long ago as

1395. In Germany, Hamburg imposed -a death duty
in 1529 in cases where the beneficiaries were outside

the city. In France, wills were made subject in

1553 to a tax on registration. In the Netherlands,

Utrecht imposed a duty in 1591 on transfers of real

estate, including transfers on death. In Switzerland,

Geneva imposed a tax in 1680 on legacies to persons

1 This duty soon' came to be popularly referred to as the Probate

Duty, see post, p. 46, note (
1
). Until 1804 in England, and

1815 in Ireland, the duty, in point of form, was not charged upon
the grant of representation itself, but upon the material on which
the grant was written.

2 For some account of its development, see the following chapter
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who would not have been entitled thereto under

intestacy. By 1694 death duties had also been im-

posed by various other Italian and German States

and by various other provinces of the Netherlands
(

1

).

1 Since 1694 taxation on death has been adopted almost universally

among the white races, and in 1905 it became operative in Japan.
China, however, does not seem to have proceeded in this direction

beyond decreeing (in 1907) that every testament should be pasted
with a stamp of 1,000 copper cash (nominally equal to one tael of

silver, which "in 1907 was worth 3s. 3d.), an ordinance which is said

by no means to have been universally enforced. Compare ante^

p. 39, note (*).

See ch. 14, post, p. 373 et seq., for some account of the foreign-
and colonial death duties.
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CHAPTER III.

THE MODERN BRITISH IMPERIAL
DEATH DUTIES.

Development of the Probate Duty, aided by the Account Duty
(1881), and the Temporary Estate Duty (1889), into
Harcourt's 1894 Estate Duty Outstanding features of the
1894 Estate Duty. (1) extension to land of a transfer

duty ; (2) graduation progressively regulated by amount
of taxable mas* Favoured treatment of settled property
(.894-1914) Governing principle of the Estate Duty:
taxation of property the title of the State to which is

anterior to that of the individual Democratic nature of

the tax Initial imposition of the Legacy Duty (1780) as a

receipt tax Its development by Pitt (1796) under pressure
-of war finance into an acquisition duty on the individual

beneficiary Outstanding feature of the 1796 Legacy
Duty : graduation regulated by relationship Failure of

Pitt to extend the duty to land Demands for such a
move accompanying Peel's fiscal reforms in the forties

Ultimate extension of the tax by Gladstone (1853), under
name of the Succession Duty, both to land and to settled

personalty Governing principle of the Legacy and
Succession Duty: taxation of the individual in considera-

tion of State assenting to the succession Bibliography
of the British Imperial Death Duties.

The modern British Imperial Death Duties fall

within two separate and distinct categories ;
the

first category being represented by a transfer or

mutation duty called the ESTATE DUTY, which is

a duty graduated on amount
(

1

),
and one which, in

principle, is payable by reason of the passing of

property on death, regardless of its destination ;
the

second category comprising the twin acquisition or

succession duties respectively called the LEGACY

DUTY and the SUCCESSION DUTY, which are duties

graduated on a consanguinity basis
(

1

), and one or

the other of which, in principle, is payable by reason

1 See post, p. 134 et seq.
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of the acquisition by a beneficiary of what is left

of property, which has passed on death, after deduc-

tion of the Estate Duty paid in the course of this

changing of hands
(

1

).

These duties will always be associated with the

names of three eminent Chancellors of the Ex-

chequer : Harcourt, as to the Estate Duty (1894) ;

Pitt, as to the Legacy Duty (1796) ;
and Gladstone,

as to the Succession Duty (1853) ;.and it will perhaps

assist the reader in following, much of what appears

in the succeeding chapters of this work, if a brief

account is now given of the general principles on

which the duties are founded.

HARCOrRT AND THE ESTATE Dt'TY, 1894
(

2

).

The first of these duties in present day importance
is the Estate Duty, its introduction forming the out-

standing feature of Sir William Harcourt' s great

budget of 1894; a budget of which it is not too

much to say that it forms one of the principal mile-

stones in British fiscal history.

But although the Estate Duty is of such com-

paratively recent creation under its existing form,

its origin is immediately traceable to the Stamp
1 Put shortly, Legacy Duty is payable in respect of free personal

property, and Succession Duty in respect of settled personal property
and real property.

2 In 1894 Air. Alfred Milner, C.B. (now Viscount Milner), was
Chairman of the Board of Inland Revenue; (ante, p. 41, note (

3
) ) ;..

and at the same period Sir William W. Karslake, Q.C., was Con-
troller of the Legacy and Succession Duty Office, shortly afterwards
renamed the Estate Duty Office (post, p. 61, note (

3
)). Sir William

Karslake had succeeded Mr. Alfred Hanson as Controller in 1886

(post, p. 67, note (?)), and on his retirement, in 1899, the Con-

trollership of the Office was replaced by a Secretaryship, that posi-
tion being filled successively by Mr. Robert J. Wallace, C.B. (1899-
19021: Sir Evelyn Freeth (1902-1908); and Mr. (now Sir) Alfred W.
Soward. C.B. (1908-1918), who, in 1916, became also a member of

the Board of Inland Revenue. On Mr. Soward's retirement at the

end of 1918 the Controllership was re-established, Mr. C. E. Fletcher

being appointed to the post.
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Duty on English grants of representation (popularly

known as the Probate Duty (*) ), which, as appears

from the concluding paragraphs of the preceding

chapter, was first imposed in this country as a tax

payable to the public Exchequer in the year 1694 :

and from this date the history of the Probate

Duties
(

2

) really forms a preamble to that of the

Estate Duty, by which latter duty they were super-

seded just 200 yeaxs later.

In view of its great latent possibilities, it is

certainly a remarkable fact that, for the greater

1 This Stamp Duty ou English grants of representation, and also,
from 1774, the relative duty on Irish grants, are hereafter generally
referred to as the Probate Duty, a title by which they continued to

be known even during the period 1881-1894, when, as is mentioned
below (post, p. 50), the stamp denoting the payment of the duty was
transferred from the grant to the Inland Revenue Affidavit.

Some writers also refer to these duties as the Administration Duty
to the extent to which they were payable in cases where the grant
of representation took the shape of letters of administration.

The relative Scottish duty which, as is also explained below (post,

p. 49), was transferred from the confirmation to the inventory in

1808, is referred to as the Inventory Duty.
Parliament, however, never definitely adopted these terms

(Probate Duty, Administration Duty and Inventory Duty) and
references to these duties in Acts of Parliament" before 1881 nr?

generally by the title of the
"
Stamp Duties on probates and letters

of administration in . England and Ireland and on inventories in

Scotland :

"
see, for example, the schedule to the Customs and

Inland Revenue Act, 1880 (43 Viet. c. 14). Whereas, since 1881,

statutory reference to them is found in such cumbrous phraseology
as the

"
Stamp Duties imposed by the Customs and Inland Ravenue

Act, 1881, on the affidavit to be required and received from the-

person applying for probate or letters of administration in England
and Ireland, or on the inventory to be exhibited and recorded in

Scotland :

"
see, for example, the first schedule to the Finance Act,

1894 (57 & 58 Viet. c. 30).
But frijm this point (1894) all the British Imperial death duties,

although still legally stamp duties, have ceased to be referred to, or

-classified, as such : see post, p. 95, note (
2
).

2 The expression the Probate Duties is used in a broad sense as

covering the English and Irish Probate Duty .
and Administration

Duty, and the Scottish Inventory Duty : see, for example, the

Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 21 ; the Probate
Duties (Ireland) Act, 1888 (51 & 52 Viet. c. 60), s. 5; or the Local
Government (Scotland) Act, 1889 (52 & 53 Viet. c. 50), s. 21, where
the expression Probate Duties is, for the purposes of these Acts,

made to include not only these three duties, but also the Account

-Duty, as to which latter duty see post, p 53.
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part of the first century of its career, the English

Probate Duty should have remained of such negligi-

ble dimensions; for, although, in the fourth year

of its existence, it was doubled from a fixed sum

of 5s. to one of 10s. (*), it was not until the" year

1779, with Lord North a.s Chancellor of the Ex-

chequer, that the first attempt was made to regulate

the tax with any reference to the value of the

property to be covered by the grant. Such, how-

ever, even in those days, was the force of the merest

suggestion of a progressive scale of charge, that

Lord North's immediate successors lost no time in

elaborating this simple method of reaching the ever-

growing, but fiscally elusive, personal property of

that period, and by the year of the Battle of Waterloo

(when Mr. Vansittart
(

2
) imposed a scale

(

3
)
which

to this day remains effective throughout the wholo

United Kingdom in regard to grants of representa-

tion issued previously to 1880), no less than seven

substantial advances had been made in the modest

initial table imposed but 36 years previously (

4
).

So far as Scotland is concerned, no duty corres-

ponding to the English Probate Duty was charged

1 From 1694 to 1698 a stamp costing 5s., and thenceforward to

1779 stamps costing 10s., had to be impressed upta the material

(vellum, parchment, or paper) on which any English grant of repre-
sentation covering assets of the value of over 20 was recorded.
And where, as often happened, several grants were required to deal
with the seme estate, or with various portions of it, each grant had
to be stamped in a similar manner. See further hereon, post, p. 152.

2 Afterwards Lord Bexley (1766-1851).
3 This scale, which is set out at length, post, p. 315, was

remarkable for the fact that in int?stacy cases it charged the duty
in the ratio of about 3 to 2 as compared with testaey cases.

Eeferring in the year 1871 to this peculiarity, the then Chancellor
of the Exchequer (Mr. Lowe) humorously observed that he presumed
it must have been invented by lawyers, who thought it necessary to

punish the enormity of going out of the world intestate (205 Parlv.

Debs. (3rd ser.), c. 1410).
* The various scales and rates governing the Probate Duties at

different periods are all set out in ch. 12, post, p. 310 et seq.
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uiitil the year 1804, when (*) Scottish confirmations

(

2
)
were first required to he stamped in a manner

corresponding with English probates and letters of

administration (

3
). But it very soon became apparent

that the charge of the duty was not bearing with

equal force in the two countries
(

4

) ; for although,
when the reformed religion was established in Scot-

land, the appointment of commissaries, in whose

courts grants of representation were then made, was-

taken from the bishops and vested in the Crown
(

G

) ;

these royal commissaries either did not acquire, or

did not exercise, the authority of compelling tha

executor or would-be administrator to obtain a grant
of representation to the deceased before realising and

administering the estate, as had previously been done

by the bishop's commissaries. In fact the rule of

law in Scotland arose that
"
possession excluded the

necessity of confirmation;" and, if possession could

not be obtained, the practice permitted confirmation

for the portion only of the property which the

representative could not otherwise realise
(

G

).
This

rule and practice seriously limited the receipt of

*By the Stamp Act, 1804 (44 Geo. 3, c. 98).
2 Scottish grants of representation to a deceased person are known,

by this designation and not as probates or letters of administration.
3 The English Stamp Acts prior to 1707 (when the English and

Scottish Parliaments were united) were, by the Union with Scotland

Act, 1706 (6 Ann. c. 11), excluded from operation in Scotland,

although in the next year th? original 5s. Probate Duty was ex-

tended to Scotland as from 1806. The British Stamp Acts between
1707 and 1804, so far as. grants of representation were concerned,,

merely imposed duties additional to the original duties, and did not

mention Scottish confirmations as instruments requiring to be

stamped. In 1804, however, the then existing duties were repealed
and fresh duties extending in terms to Scottish as well as to English

grants were imposed.
* 1st Report of ttie Commissioners of Inland Revenue (1857), App.

No. 10. p. xxii.
5 As to the origin of ecclesiastical testamentary jurisdiction in-

Scotland, see ante, p. 34, note (
a
).

6 As to the modern law in this connection over the whole United

Kingdom, see post, p. 264.
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revenue, and the law was accordingly amended in

1808 (') to the effect (1) of compelling the exhibition

in the Commissary Court
(

3
)
of an inventory disclos-

ing all the moveable property of the deceased situate

in Scotland, and (2) of transferring the stamp

denoting the payment of the duty from the confirma-

tion to this inventory. Henceforward the duty,

which always remained payable according to the

same scales and rates as in England, was known in

Scotland as the Inventory Duty.
As is mentioned more in detail in the following

chapter (

3

), Ireland had, in the meantime, adopted

a Probate Duty which, though in point of form

practically identical with the English Probate Duty,
was chargeable on a much lower scale than the latter ;

but in 1842
(

4
) (although in the first instance as a

temporary measure only) the British scale, as set out

in the Stamp Act, 1815
(

5
), was made to apply to the

whole United Kingdom, and this change was made

permanent by Mr. Gladstone in 1853
(

6

).

But it still remains to mention one further con-

solidating step for which Mr. Gladstone was also

responsible, and which took place in the year 1881,

when, working somewHat on the lines adopted in

Scotland in 1808, the stamp denoting the payment

1 By the Probate and legacy Duty Act, 1808 (48 Geo. 3, c. 149).
2 The Scottish Sheriff Courts have now taken the place of the

Commissary Courts, the Sheriff being an officer roughly corresponding
to the County Court judge in England. Non-contentious probate
business is dealt with by the Sheriff-Clerk who, in like manner,
corresponds to the English County Court Registrar. But in the

Edinburgh Sheriff Court there still remains a separate officer called

the Commissary-Clerk, who, and not the Sheriff-Clerk, deals with

probate business.
3 See post, p. 83 et seq.

*By the Stamp Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82).
5 35 Geo. 3, c. 184.
6 By the Stamp Act, 1853 (16 & 17 Viet. c. 59).

D
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of the duty was transferred (*) both in England and

Ireland from the probate or letters of administration

io the Inland Revenue Affidavit, a document which,

In the previous year, had been considerably ampli-

fied
(

2
), by the addition of accounts giving detailed

particulars of the estate. The affidavit in question

is, it should be mentioned, one having its origin long
before the creation of the. Inland Revenue Depart-

ment, as such. In its earliest form it was a state-

ment lodged at the time of applying for a grant of

representation staging, for the benefit of the taxing

authority (then the Commissioners of Stamps), the

value of the personalty to be covered by the grant,

and, right up to the year 1880, unlike the Scottish

Inventory, did little more than specify the gross

amount of this property. Indeed, in cases where

no Legacy Duty was payable, it was only by means

of a corrective affidavit where the amount of Probate

Duty paid had to be amended that details of the

estate were disclosed in England and Ireland. But,

from 1881, the Probate Duties became payable in

the first instance on the net estate, and both the

English and Irish Inland Revenue Affidavit, and the

Scottish Inventory, besides detailing the personal

estate of the deceased, thenceforward made provision

for the deduction of debts. But even before the

institution of the death duties in England, as a State

tax, in 1694, the executor or administrator had been

placed under a potential obligation to make dis-

closure of the assets falling to him for administra-

J By the Customs and Inland Kevenue Act, 1881 (44 & 45 Viet,

c. 12).
2 By the Customs and Inland Kevenue Act, 1880 (43 Viet. c. 14).

Mr. Lowe had contemplated this reform in his budget of 1871, but
the intention was abandoned.



3.] MODERN BRITISH DEATH DUTIES. 51

tion, having, by a statute passed in the reign of

Henry the Eighth (

1

),
been required, if so ordered

by the court, to deliver
"
a true and perfect inventory

of the goods, chattels, wares, merchandises, as well

moveable as not moveable whatsoever," forming part

of the estate of the deceased.

In making the change in 1881 as to the particular

document to be stamped with the actual payment
of the Probate Duty, Mr. Gladstone was careful to

maintain the duty in its theoretical aspect of a stamp

duty paid for the purpose of giving full legal effect

io the grant of representation, and, to this end,.pro-

vision was made for the endorsement on that instru-

ment of a statement disclosing the value of the

deceased's property alleged to be covered by it and

the amount of duty paid. It is, indeed, probable
that it was in a very large measure due to their

intimate connection with the'grant of representation

ihat the Probate Duties were -never extended beyond
the personalty of a deceased person locally situate

within the Kingdom. Numerous as were the

occasions on which the question was raised in Parlia-

ment as to the desirability of extending these duties

to realty, there always remained the technical objec-

tion to the proposal that grants of representation

operated over personalty only (

2
) ;

and although the

reason for the withdrawal of that part of Mr. Lowe's

{
3
) budget scheme of 1871, in which he contemplated

an extension of the Probate Duties to personalty

*21 Hen. 8, c. 5, s. 4 (1529).
z For some explanation as to how this arose, see ante, p. 32 et seq.
It was not until the year 1897, three years after the cessation of

the Probate Duties, that in England, pursuant to the Land Transfer

Act, 1897 (60 & 61 Viet. c. 65), the necessity for a grant of repre-
sentation to cover realty arose.

3 Afterwards Viscount Sherbrooke (1811-1892).

TV*
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situate out of the Kingdom when belonging to a

person domiciled here, was never made known
(*),.

it can only be assumed that, in this case also, it was y

on closer consideration, deemed inadvisable to-

attempt to extend their charge to any property

(such, for example, as foreign personalty) as to-

which the grant of representation was ineffective (
2
).

When, therefore, as part of a scheme for the re-

adjustment of the Probate Duties in 1881, Mr.

Gladstone decided upon an operation which, for

practical purposes, was but an extension of these

duties to various categories of personal property
other than personalty situate in the country and

covered by a grant of representation (

3

), he kept

quite clear of all such technical difficulties by the

simple expedient of imposing an entirely new duty in

the nature of a stamp duty payable on accounts

which were required to be delivered on a prescribed

form by certain persons interested in a fiduciary or

beneficial capacity in the property on which the

duty was payable. The accounts in question were,

in fact, made to correspond as nearly as possible with

the English and Irish Inland Revenue Affidavit or the

Scottish Inventory, and the duty (always popularly

1 The charge of Probate Duty was proposed to be extended by the
fiction of deeming foreign personalty owned by a person dying
domiciled in this country to be situate in this country.

2 As Mr. Lowe himself observed: "The rule of law is highly
technical. Probate Duty depends on the situs, or the place where
the property is situate. The Legacy Duty is levied on the principle
of mobilia sequuntur personam

"
(205 Parly. Debs. (3rd ser.),

c. 1411).
3 The principal categories of personal property aimed at were

(1) property disposed of by way either of donatio mortis causa, or

of pift shortly before death ; (2) property accruing by right of sur-

vivorship; and (3) property devolving under the trusts of a volun-

tary settlement : to which categories there were added by Mr.
floschen, in 1889. (4) gifts whenever made, if subject to a reserva-

tion : and (5) policies kept up by the deceased for the benefit of a^

donee.
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referred to as the Account Duty (*) )
was in

terms imposed (

2

)

"
at the like rates as are by this

Act charged on affidavits and inventories (

3
).

5>

Though at the outset this new duty was generally

viewed in the light of a corrective to the Probate

Duties
(

4
), it in fact played a much more important

role. Eor it broke down what had hitherto proved

an insurmountable barrier to the charge of a British

death duty in the nature of a transfer or mutation

duty on any property other than personalty to be

covered by a grant of representation, and in fact

formed the first of two steps taken in the eighties

which directly paved the way for the modern Estate

Duty.

The second of these steps was taken in 1889 when,

by the imposition of a super-tax, originally called

the Estate Duty but now always referred to as the

1 This term was not adopted by Parliament, and a reference to

the Account Duty in the schedule to the Finance Act, 1894 (57 &
58 Viet. c. 30), appears under the title of the

"
Stamp Duties

imposed by section 38 of the Customs and Inland Revenue Act,

1881, as amended and extended by section 11 of the Customs and
Inland Bevenue Act, 1889, on the value of personal or moveable

property to be included in accounts thereby directed to be delivered.
"

As to the expressions Probate Duty, Administration Duty, and

Inventory Duty, see ante, p. 46, note (
1
).

2 By the Customs and Inland Revenue Act, 1881 (44 & 45 Viet.

c. 12) : see sect. 38.
3 By this Act "

scales
"

of Probate Duties were done away with,
these duties, as well as the Account Duty, being thenceforward

chargeable at what were practically percentage rates. See post,

p. 318. Mr. Lowe had contemplated this step in connection with his

budget of 1871, but the intention was abandoned.
* In imposing the Account Duty, Mr. Gladstone observed that,

up to 1881, it seemed "
as though it was the deliberate policy of

the country to drive all property into settlement, instead of leaving
it free to be dealt with by the energy and skill of an enterprising
nation, for that is the true policy of the country. But, instead of

that, what do we do? We say to those who leave property free :

' A heavy Probate Duty shall be levied upon your unsettled pro-

perty. Put it into settlement and you will pass by the Probate

Duty, paying nothing but a 5s. stamp, and you will enjoy an advan-

tage for which there is not a shred of reason.'
"

(260 Parly. Debs,
(3rd ser.), c. 593).
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Temporary Estate Duty (*), Mr. Goschen (

2

)
made

an advance towards the principle of graduation based

on amount; a principle which, but five years later,,

was to form one of the bulwarks of Sir William

Harcourt's great scheme
(

3
).

It will hardly be necessary to mention to the reader

that the above paragraphs give the merest outline of

the Probate Duties during the two centuries of their

career
;
and that this is so will be all the more readily

appreciated when it is added that these duties, in

their legal aspect, had been regulated by over 100

Acts of Parliament, on the construction of which a

large number of cases had come up for judicial

decision
(

4
). Enough, however, will have been said

to show how piecemeal had been their growth, and

how fragmentary their origin ;
and there was

accordingly much point in Sir William Harcourt's

reference to them, in 1894, as having been " an

extraordinary specimen of tessellated legislation,"

each successive modification of which had only left

"confusion worse confounded." And so involved,

as he observed, had they indeed become, that, apart

altogether from any considerations of fiscal necessity,

it was difficult to understand how "
the intolerable

1 This duty imposed by the Customs and Inland Revenue Act,
1889 (52 & 53 Viet. c. 7) was payable at the rate of 1 per cent.,
in addition to the 3 per cent. Probate Duty, Inventory Duty or

Account Duty, in cases exceeding 10,000 in value. It was also

similarly charged in supplement to the Succession Duty, where that

duty was payable in respect of property that had not borne Probate

Duty, Inventory Duty or Account Duty.
2 Afterwards Viscount Goschen (1831-1907).
3 See further hereon post, p. 129 et aeq. Mr. Gladstone, in

1881, had indeed prescribed lower rates of duty for estates not ex-

ceeding 1,000 in value, but this was rather a relief to small estates
than part of a general plan of graduation according to value.

Between 1815 and 1880 smaller estates had been taxed relatively
more highly than larger estates.

* The reader, wishing to pursue this subject in its legal aspect,
is referred to the relative works mentioned in the bibliography of

the British Imperial death duties appearing post, p. 74.
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injustice of the relations between the taxation

of various kinds of property" had been so long

endured
(

1

).

The main task to which Sir William Harcourt

addressed himself in his 1894 budget was accordingly

the codification and simplification of the death duties

throughout the whole United Kingdom so far as

they were leviable in the nature of transfer or

mutation duties, a subject to which (coupled with

any consequential amendment of the acquisition or

succession duties) Mr. Gladstone had referred in 1881

as the "largest and most difficult subject still re-

maining to be effectually dealt with by Parliament ;"

and one for which a plan should, as that statesman

said, only be proposed by a government having

"plenty of what I may call elbow room plenty of

free, unoccupied, available space for its discussion

because its complication is such, and the nicety

and largeness of the interests involved are such,

that it never could be got through except with a

liberal allowance of the time of Parliament for its

consideration
(

2
)." That this subject should

immediately have become the dominant feature of

the budget in which, for the first time, it was brought
under serious consideration, will thus t>e readily

1 23 Parly. Debs. (4th ser.), c. 484.
2 260 Parly. Debs. (3rd ser.), c. 592.

It is interesting to recollect that, although he had by then just
retired from office, Mr. Gladstone was still a Member of Parliament
at the time of Sir William Harcourt 's 1894 budget a budget which

may be said to have done for the transfer or mutation duties what
Mr. Gladstone's budget of 1853 did for the acquisition or succession
duties. It is safe to assert that no Chancellor of the Exchequer of

the Victorian era had a greater grip of the death duties than
Mr. Gladstone; although, as time progressed, he became more and
more impressed with the difficulties of the subject difficulties, as

he once said, that were largely
"
inherent in the nature of the law."
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understood ; although, in view of its admitted compli-

cations, it is remarkable how simple and straight-

forward in principle was the solution propounded.

With a stroke of the pen abolishing the three existing

transfer or mutation duties, or sets of duties (

1

), a

new duty, entitled the Estate Duty (

2

), was called

into existence, the charge for which was no longer

limited, as had been the case with the Probate Duties

and the Account Duty, to personal property only;

for it was made to attach to every description of

property, whether real or personal, and whether

settled or not settled, provided only that it fulfilled

the single condition of 'passing on death either

actually or by construction of the statute.

The two great distinguishing features of the

scheme may be said to have consisted first, in the

full extension to landed property of a death duty
in the nature of a transfer or mutation duty; and,

secondly, in the establishment of a scale of rates (
3
),

graduated according to the aggregate capital value of

the property which was made liable to its charge (

4
).

There was also a considerable element of novelty

in its general application to settled property (
5
) ;

although here, at the outset, Parliament seems to

have found it impossible to avoid according a

certain measure of favoured treatment to such

1
7.e., (1) the Probate Duties, comprising the English and Irish

Probate Duty and Administration Duty and the Scottish Inventory
Duty; (2) the Account Duty; and (3) the Temporary Estate Duty.

8 The duty is specially designated by this name in sect. 1 of the
Finance Act, 1894 (57 & 58 Viet. c. 30).

3 See post, p. 319, for the original, and each of the three subse-

quent, scales of rates.
* See further hereon post, p. 134.
5 The charge of the Account Duty had not extended as regards

settled property beyond voluntary settlements, and had thus not
attached to personal property devolving under the trusts of a

marriage setlement in favour of persons within the marriage con-
sideration marriage being the highest consideration known to the
law.
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property (
1

).
For during- the first twenty years of

its career the Estate Duty had, in general, only

once to be paid during the course of any particular

settlement, although, when so paid, a further Estate

Duty, called Settlement Estate Duty, was charged (

2

).

This procedure was, however, abolished by Mr. Lloyd

George in 1914
(

3

), since when the only special treat-

ment afforded to settled property has been that

where, in the course of any particular settlement,

the Estate Duty has been paid upon the death of

one of the parties to a marriage, it is not again

payable on the death of the other party to the

marriage. Thus where A., the testator, by his will,

disposes of his estate in favour of B., his wife, for

life, with remainder to C., his son, the payment of

!See ante, p. 53, note (*).
2
Except where the only subsequent life interest was that of 3

spouse. From 1894 to 1909 the Settlement Estate Duty was pay-
able at the fixed rate of 1 per cent., and from then (under the

Finance (1909-10) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 8)) until

its abolition, in 1914 (by the Finance Act, 1914 (4 & 5 Geo. 5,

c. 10)), at the rate of 2 per cent.
3 Mr. Lloyd George said :

" As a matter of family custom or

tradition, there is no difference in the way in which property passes
in the cases of both settled and unsettled estates. . . . On the

merits, is there any reason why we should allow a man, simply by
the preparation of a document transmitting property in his family
in exactly the same line, to deprive the State of money which it

requires for public purposes and for the good of the community?
It is unfair to the owner of the unsettled property." And he added
that there was a further injustice in that settlements were more
prevalent among the rich than among the poor, so that the rich

escaped a tax which the poor paid (64 II.C. Debs. (5th ser.),
cc. 1792, 1793).

In 1853 Mr. Gladstone had said:
"
Among us, the life possessors

of realty have every advantage from the property except the power
of alienation, and, looking to the general rule, their successors are
their children. Entail makes the natural provision for those who
come after them, and for whom, but for this provision, they must

provide by some other means "
(127 Parly. Debs. (3rd ser.), c. 276).

In 1889 Mr. Goschen, in his budget speech, said :

"
If I may

use a phrase of legitimate exaggeration, a portion of the death duties
is practically evaded by settlements. From my point of view,

every settlement, if not a fraud upon the death duty, at all events
makes a serious inroad on what I may term the rights of the
Chancellor of the Exchequer

"
(335 Parly. Debs. (3rd ser.), c. 532).
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Estate Duty on the death of A. will operate to re-

lease the estate from liability to Estate Duty, under

the will of A., on the subsequent death of B. Or

where, under the marriage settlement of A. and B. r

Estate Duty is paid on the death of A. (the husband)
in respect of the settled property then passing- to

B. (the wife), for life, this payment of Estate Duty
will operate to release the property from any further

liability to Estate Duty, under the settlement, on the

subsequent death of B., when the property passes to

the reversioners indicated by that instrument.

Coming, as the duty did, in the nature of a suc-

cessor to the Probate Duty, the Estate Duty was

allowed, so far as it exactly covered the ground of

that duty, to retain the position of one payable upon
an instrument of title (*) ; but in its general aspect,

as a whole, it covered a much wider ground, and its-

imposition was indeed founded on an application of

the old mediaeval principle which openly recognised
the paramount title of a superior authority in the

State to all property within its boundaries, subject

to the practice of making a re-grant thereof on the

1 See ante, p. 51.

So far as Estate Duty is payable in respect of personal property
of which the deceased was competent to dispose, it falls to be paid
by the executor or administrator on applying for a grant of repre-
sentation, and, to this day, probates and letters of administration
are endorsed with a certificate showing the amount of the property
alleged to be covered by the grant and of the Estate Duty paid in

respect thereof.

But so far as the executor or administrator is not accountable, the

liability to account is thrown on a variety of persons having ths

handling of the property, who may either arrange for the repre-
sentative to pay the duty on the Inland Eevenue Affidavit, or
Scottish Inventory, if the case happens to be one in which a grant
of representation is required, or account for it themselves on a

separate account. Further elaborations of the Inland Eevenue
Affidavit have accordingly been necessary since 1894.
To the extent to which the property does not pass to the executor

as such, the duty is a first charge on the property in respect of
which it is leviable.
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death of an owner or usufructuary (

1

). In this

respect the position can, perhaps, be best explained

by Sir William Harcourt's own words. The

governing principle of the duty is, he said, this:
"
Upon the devolution of property of all descriptions

the State takes its share first before any of the suc-

cessors in title or beneficiaries. The reason on which

this is founded is plain. The title of the State to

a share in the accumulated property of the deceased

is an anterior title to that of the, interest to be ta.ken

by those who are to share it. The State has the first

title upon the estate, and those who take afterwards

have a subsequent and subordinate title. Nature

gives a man no power over his earthly goods beyond
the term of his life. What power he possesses to

prolong his will after his death the right of a dead

hand to dispose of property is a pure creation of

the law, and the State has the right to prescribe the

conditions and the limitations under which that

power shall be exercised (

2
)."

Thus in the Estate Duty we have a tax of a

thoroughly democratic nature
(

3

) ; for it is one which,

1 See ante, p. 23 et seq.
The French King, Louis the Fourteenth (ante, p. 36, note (*)),

at a date subsequent to the abolition of feudal incidents in England,
had laid it down for the instruction of his son that Kings have, as
of natural right, the full and free disposing power over all property,
whether owned by the Church or by laymen, to use it for the best

advantage according to the general need of the State : J. B. Say,
Traite d'Economie politique, vol. 2, p. 299 (Paris, 1814).

2 23 Parly. Debs. (4th ser.), c. 489.

Compare this with the principle enunciated by Mr. Gladstone, in

1853, for taxing the beneficiary on the receipt by him of his succes-
sion (post, p. 72).

As to other theoretical justifications of the death duties, see

ante, p. 9 et seq.
3 Quite a number of recent manifestos demanding the imposition

'of a capital levy have suggested that such a levy should be made
on the basis of the

" death duties." The particular death duty
that the framers of these documents had in mind is presumably the
Estate Duty. See further hereon post, p. 300.
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in principle, knows nothing of distinction of persons

its very essence being that it represents the State's

share of every description of property which is in the

course of devolution from a deceased owner or

usufructuary to a new beneficiary, the latter of

whom, in principle, is not taxed until the particular

property reaches him, when he is potentially liable

for the payment of Legacy or Succession Duty. In

other words, whilst these latter duties are, theoreti-

cally speaking, in the nature of a tax upon the

person, the Estate Duty is in the nature of a tax upon
the property; a distinction it is most important to

keep clearly in view in examining the general scheme

of modern British Imperial death duty taxation.

The present chapter being aimed at expounding
the general principles underlying the modern British

duties, it will be unnecessary, for the present,

further to detain the reader so far as the Estate Duty
is concerned. As Sir William Harcourt himself

observed, the real difficulties in connection with

this duty lay in the application of the principle on

which it was founded
;

difficulties which were

attributable to the great complications of the British

law of property and of its disposition and devolu-

tion
(

1

), and which necessarily gave rise to lengthy
1 Sir William Harcourt said in his budget speech: "The evils

from which we suffer . . . exist to a degree which make the United

Kingdom the most lawyer-ridden country iu the world. These

complications are the work of the astute and ingenious professors
of the law. They are the result of the accumulated subtleties of

conveyancing. They are expensive and unintelligible to every one
who is not paid well to understand them "

(23 Parly. Debs. (4th

ser.), c. 491).
The Earl of Derby, in 1853, in the discussions on the Succession

Duty Bill, had said :

" His conviction was that the amount of the

tax would not be so oppressive as the lawyers' bills, which would
exceed the amount of the whole tax among the middle classes

"

(129 Parly. Debs. (3rd ser.), c. 712).
From this the reader will not be surprised to learn that the

Commissioners of Inland Kevenue have found it necessary to retain
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discussions on a great variety of topics (

r

)
as the

1894 Budget Bill ran its course. It will accordingly

here suffice to say that this bill emerged safely from

its third reading in the House of Commons on the

17th July, 1894, and, before the end of the month,

had taken its place upon the Statute-book
(
2
).

PITT AND THE LEGACY DUTY, 1796
(

3

).

The first attempt by the British Parliament to

impose a tax in the nature of an acquisition or suc-

cession duty was made in the year 1780
(

4
), when, with

Lord North as Chancellor of the Exchequer, a stamp

duty, regulated by a scale varying with the amount

a large staff of lawyers in their Estate Dutv Office. Indeed, as was
observed in the House of Commons shortly after the passage into
law of Sir William Harcourt's' scheme, the work of the Office has
now become so technical and involved as to require a

"
life-long

study :

"
per Mr. Gibson Bowles, himself a former member of the

Office, on the 28th February, 1896 (37 Parly. Debs. (4th ser.) r

c. 1426).
1 These will in turn be dealt with in the following chapters in

connection with the particular subjects to which they relate.

2 Under the title of the Finance Act, 1894 (57 & 58 Viet. c. 80).
3 In 1795-6 the Senior Member of the British Board of Stamps-

(ante, p. 41, note (
3
)) was Mr. James Bindley, who (as is recorded

on a tablet erected to his memory in the Church of St. Mary-le-
Strand, London) occupied a seat on that Board for a period of no
less than 53 years (1765-1818). Mr. Bindley (who lived in rooms,

at Somerset House) was a great book-hunter, and in 1819 his

collection realised between five and six thousand pounds in a
19 days' sale at Sotheby's. In 1810 the Treasury found it neces-

sary to constitute a special Office of the Stamps Department to
transact the English business relating to the death duties, and they
appointed Mr. William Campbell to be Comptroller (H.C. Paper,
No. 418 of 1816; 34 Parly. Debs. (1st ser.), c. 100) with Mr.
William Robert Duill as Comptroller to wind up the existing cases.

In 1818 Mr. William Kenny was appointed Solicitor of Legacy
Duties to transact the Scottish business. Mr. Campbell was suc-

ceeded in 1827 by Mr. Tbomas Gwynne (post, p. 67, note (?) T

and p. 84, note (
1
)), and immediately afterwards the English Legacy

Duty Office absorbed both the Scottish branch and an Irish branch
which had been established in 1815. The Office, at first known as

the Legacy Duty Office, was later (1853) renamed the Legacy and
Succession Duty Office; and is now known as the Estate Duty Office,

*By the 20 Geo. 3, c. 28.
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of the benefit, was made payable
" on all receipts

given to administrators and executors upon the pay-

ment of legacies (

1

)." But the yield of the duty

was most disappointing, and, even after two sub-

stantial increases
(

2
)
in its initial scale of charge, it

only seems to have produced a little over 40,000 a

year (

3
).

The taxing authorities of the period were

not, however, so easily to be discouraged, and, under

the fiscal pressure occasioned by the wars of the

French Revolution in which this country had become

involved, it was not long befoTe steps were taken to

recast the duty on an entirely new basis. The con-

cluding years of the 18th century had, indeed, much
in common with those of the previous century (

4
) ;

for once again the finances of the country were

staggering under the heavy burdens of war, and it

required the fullest exercise of Pitt's genius to main-

tain the public credit at such a juncture (

5

).

Pitt, who occupied the post of Chancellor of the

Exchequer from 1783 to 1801, was, as is well known,
an eager student of all questions involving economic

or financial considerations, and there is every reason

121 Parly. Hist., c. 169.

The scale under which this Legacy Duty was imposed, and all

subsequent scales and rates of Legacy Duty, are set out in ch. 12

post, p. 320 et seq.
2 The increases contained an element of

"
consanguinity

"
in that

they were not applicable where the beneficiary was the widow or
a child of the deceased.

3 The fact was that the duty was dependent upon the giving of
a receipt, and where no receipt was given, as was often the case
in practice, no duty was paid. Indeed, the initial failure of this

duty, and of the stamp-duty on Scottish confirmations from 1804
to 1808 (ante, p. 48), was due to an identical cause, viz., the non-
existence of the document to be stamped.
*See ante, p. 36.
5 In 1795 France had conquered Holland and had forced Prussia

and Spain to capitulate. In the spring of 1796 French armies under
Napoleon had subdued Italy, and Ireland was threatened with
invasion by an army under General Hoche. Such was the position
by which Pitt was confronted.



3.] MODERN BRITISH DEATH DUTIES. 63

to suppose that he had been much impressed by what

had been said by Adam Smith in his Wealth of

Nations (*) in regard to the gradual adoption in the

various provinces of the Netherlands
(

2

)
of a

scheme of succession duties which admittedly had

been founded on the Roman vicesima hereditatum

et legatorum, to which reference was made in the

preceding chapter (

3
). Indeed, in this connection

we are indebted to Lord Rosebery for informing us

that, during a grave crisis in Holland, the only letter

for months addressed by Pitt to our Minister at the

Hague was actually written with no other object in

view than that of inquiring as to the incidence of these

duties, in the hope that their adaptation to British

conditions might furnish him with a new financial

resource (
4
).

His investigations having fully satisfied him as

to the feasibility of a step in this -direction, he did

not hesitate, under the pressure of war finance,

to launch a scheme (

5

)
which contemplated the

1 Ek. 5, ch. 2, pi. 2, app. to arts. 1 & 2. Adam Smith, whose
work was first published in 1776, when Pitt was seventeen years
of age, is reported to have said that Pitt understood the book as

well as himself, the author. Per 3. E. Ingram's History of Political

Economy (Edinburgh, 1888).
2 In certain of these districts this form of taxation had already

had a career of some 200 years; for it was in the concluding decade
of the 16th century that it first appeared in the "Western Provinces
of Utrecht, Holland, and Zeelaud, as providing a means of supply
towards waging the offensive war in which the Netherlands were
then engaged against Alexander of Parma ; although in the Eastern
Provinces it was not adopted until a later period.

3 Whatever truth there may be in the general assertion, now so

often made, that most English institutions are traceable to Roman
influences, there is certainly much point in this suggestion with
reference to our modern Legacy and Succession Duties.

*Rosebery's Life of Pitt (London, 1891). See also ch. 22 of

Stanhope 's'Li/e of Pitt (London, 1861).
5 The announcement was made to the House of Commons in his

budget speech of the 7th December, 1795.

Of this budget Pitt had written to Addington, in the previous
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imposition of a duty in respect of the acquisition by
collaterals and strangers of every kind of property

through the testacy or intestacy of its deceased owner,

the amount of the tax being regulated by a scale of

rates varying in intensity as the relationship of the

beneficiary to the author of the bounty became more

and more remote, with a view of maintaining, as it

was hoped, a just distinction between the more

natural claim of a brother as distinguished from the

more fortuitous claim of a stranger (

1

). Pitt's first

intention, following the Dutch models, had been to

include the taxation of all descriptions of property

in a single measure, but the reception of his scheme

having made it clear to him that very strong opposi-

tion would be encountered from the landed proprie-

tors, he at once decided to bring forward two bills,

the one for the taxation of personal property and

the other for that of real property (

2
).

The first of these .bills to be introduced was that

dealing with personal property, and although it met

with some rather strenuous opposition at the hands

October, that "if it goes off tolerably well it will give us peace
before Easter." Apart from the Legacy Duty its chief interest

centred in the raising of a loan of 18,000,000, which was at once

negotiated, although the discussion of the Legacy Duty was reserved"

for subsequent debates.

For a reference to Bentham's Strictures on the Taxes on Collateral

Successions comprised in the Budget of the 7th December, 1795,
see post, p. 114.

1 The reader should at once be warned that Pitt's Legacy Duty
was not extended (1) to lineals until 1805 ; and (2) to a surviving-

spouse until 1909.

For a discussion of the theory of graduation founded on relation-

ship, see post, p. 107 et seq.

2 The duty in respect of personal property was to be collected by
the Commissioners of Stamps and the duty in respect of real

property by the Commissioners of Taxes. The charge in the case
of real property was to extend to all such property passing bene-

ficially on death, whether by descent or devise or by any act merely
voluntary.
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of Fox and his friends (

x

), it passed through its

various phases without undue difficulty, and finally

survived the ordeal of a third reading in the House

of Commons on the 5th April, 1796, with a minority

of only 16 to 64
(

2
).

The second bill, touching the taxation of real estate,

had, however, a much more chequered career (

3
),

for in leading the opposition to this measure,

Fox, in spite of his democratic professions, had been

able to enlist the support of the landed proprietors,

whose denunciation of the "iniquity" of applying

to land the principle of a
"

direct tax upon capital
"

knew no bounds. As, indeed, the accounts of the

parliamentary debates so clearly show, there seemed

to be no limit to the extravagance of the vituperation

hurled against the bill which, in the eyes of the

objectors, was ultimately labelled as "the most

execrable measure of finance that had ever come

before Parliament," and one as to which, "if time

allowed, any gentleman who examined it with a keen

eye, would see that it abounded with the grossest

1 Many years later (1853) it was observed by Lord John Russell

that the real ground of Fox's opposition to both of the bills was tb.it

he objected to the war which we were then engaged in, and desired

to prevent the supply of any further means of carrying it on (128

Parly. Debs. (3rd ser.), c. 110).
2 For a resume of the progress of this bill and of the real estate

bill in the House of Commons, see 62 Parly. Debs. (3rd ser.),

cc. 1152, 1153.

In the course of the debate on the third reading Alderman
Newnham, who was "

a person of great personal property in the

City of London "
(127 Parly. Debs. (3rd ser.), c. 662), said that, if

the bill passed, "however some people might think this the best

country in the world to* live in, it certainly would be the worst to

die in
"

(32 Parly. Hist., c. 1031).
3 This bill (1) as amended by the Committee ; (2) as amended by

the Committee on the Recommitment; and (3) as amended in the
Committees and on the further Consideration of the Report, is

printed as items Nos. 768, 769 and 770, in vol. 26 of the collection

of Parliamentary Papers for the period 1731-1880.

E
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errors and inconsistencies (

1

)." The result of all

this was that when, on the 12th May, 1796, its-

third reading was reached, it only succeeded, after

two neck and neck earlier votes, in passing in the

House of Commons by the casting vote of the

Speaker, a result on which Pitt took the imme-

diate decision of withdrawing it from further

progress (

2

).

In the meantime the earlier bill, having passed

through the House of Lords and received the HoyaL
Assent, had taken its place upon the Statute-book

(

3

) ;.

and it speaks volumes for the care and thoroughness
with which it had been prepared, that, to this very

day, it remains the principal act regulating the'

charge of the Legacy Duty in Great Britain. The

rates of the duty have, it is true, from time to time

seen considerable variation
;
but the general princi-

ple on which the duty is levied, as a tax coming

1 Mr. Sheridan in the House of Commons on the 9th May, 1796.

(32 Parly. Hist., c. 1038).
Earl Granville, in the discussion on the Succession Duty Bill in-

1853, said :

" No measure of any importance had ever passed both-

Houses of Parliament without there having been some persons en
the Opposition side, eminent in every way, who had conjured up
imaginary grievances and difficulties, which in the result had proved;
to be entirely without foundation "

(129 Parly. Debs. (3rd ser.),

c. 728).
2
Pitt, however, never abandoned his intention of charging a>

Legacy Duty on land, although the most he was able to accomplish
in this direction was limited to an extension of the tax to testa-

mentary gifts of the proceeds of sale of realty. And this he only
succeeded in doing in 1805 (by the Legacy Duty Act, 1805 (4o
Geo. 3, c. 28)), just previously to his death.

For reasons explained later (post, p. 211), the Legacy Duty,,
to this extent, was', in 1888 (by the Customs and Inland Revenue-

Act, 1888 (51 & 52 Viet. c. 8)), converted by Mr. Goschen into-

Succession Duty.
3 As the 36 Geo. 3, c. 52 now called the Legacy Duty Act, 1796.

The bill Is reputed to have been drafted by the Attorney-General, Sir

John Scott (afterwards the Earl of Eldon, Lord Chancellor), who is

said to have studied for this purpose an immense number of wills

in order to ascertain all the likely ways of disposing of property to-

which the tax would have to be applied.
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directly out of the pocket of the beneficiary in

respect of the gratuitous acquisition by him of

property forming- part of the estate of a deceased

owner, has never suffered any alteration
(

1

).
The

principal scale of rates will be found in the Third

Part of the Schedule to the Stamp Act, 1815
(

2
) ;

and this scale has, since 1842
(

3
),

been made applica-

ble to the whole United Kingdom (

4
).

GLADSTONE AND THE SUCCESSION DUTY, 1853
(

5

).

It is bilt a step to pass from -the Legacy Duty to

the Succession Duty, for these two duties, although
different in name, are identical in principle; and,

in fact, they together form a complete code for the

taxation of a beneficiary in respect of the gratuitous

acquisition by him of every kind of property on the

death of its previous owner or usufructuary.

As we have seen earlier in this chapter, Pitt never

succeeded in carrying the scheme of his Legacy Duty

1 The charging sections of the statute are conceived in very wide-

terms, but the courts have held that their operation is restricted

to the personal estate of persons dying domiciled in this country.
Mr. Lowe, in connection with his budget of 1871, contemplated
extending the operation of the statute tc personal estate in this

ppuntry of persons dying domiciled abroad, but the intention was
abandoned.

55 Geo. 3, c. 184.
3 See post, p. 85.
* The alteration in the rates effected by the Finance (1909-10)

Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 8), is, by that Act, expressly
given as a variant of the scale prescribed by the Stamp Act, 1815.

Mr. Lowe, in connection with his budget of 1871, at first contem-

plated a uniform rate of Legacy Duty for all legatees except
husbands and wives, but the intention was abandoned. See also

post, p. 73, note (
1
).

5 In 1853 Mr. John Wood was Chairman of the Board of Inland
Revenue (ante, p. 41, note (

3
)) ; and at the same period Mr. Charles

Trevor was Comptroller of the Legacy Duty Office, then renamed
the Legacy and Succession Duty office (ante, p. 61, note (

3
)).

Mr. Trevor had succeeded Mr. Thomas Gwynne as Comptroller in

1839 and continued to fill that position until his retirement in 1865,
\\hen he was succeeded by Mr. Alfred Hanson (ante, p. 45, note (

2
)).
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to realty, when devolving as such. But the skilful

step by which, in 1805, he manipulated an enlarge-

ment of the area of this tax to the proceeds of sale

of real estate
(

1

),
did much to revive the hopes of

the fiscal reformers of the period, who, thencefor-

ward, lost no opportunity of keeping well to the

fore the desirability of further extensions in its

incidence.

It was not, however, until the year 1842 that the

question may be said for the first time seriously to

have come to a head. For the steps which were then

taken by Sir Robert Peel's Government towards the

re-a.rrangement of our fiscal system at once brought
into serious conflict the relative merits of the death

duties and of the Income Tax, as engines of direct

taxation (

2
) ; and in the debates surrounding the bill

by which the Income Tax was re-imposed, we find,

amongst many others, no less an authority than

Lord John Russell
(

3

) submitting the desirability

of extending the scheme of the Legacy Duty to land

as a proposition which appeared to him "to be

1 See ante, p. 66, note (
a
).

3 In the discussion on the Succession Duty Bill in the House of

Commons in 1853, it was suggested that the Succession Duty
"

wil!

counteract the operation of the Income Tax so far as that operation
is too severe in its bearing upon intelligence and skill, and too

lenient in its bearing upon property as compared with intelli-

gence and skill" (127 Parly. Debs. (3rd ser.), c. 260).
This argument, however, has somewhat lost its force since Parlia-

ment, with Mr. Asquith as Chancellor of the Exchequer, imposed,
by the Finance Act, 1907 (7 Edw. 7, c. 13), a lower rate of Income
Tax upon earned than upon unearned income where the total income
did not exceed a specified amount. Compare the observations

ante, p. 13, on the back tax theory.
3 Lord John Eussell, who in 1842 was Leader of the Opposition,

was, in 1853, a member of Lord Aberdeen's Coalition Government,
of which Mr. Gladstone was Chancellor of the Exchequer; and it

then fell to him to report to the Queen the proceedings in the House
of Commons. As to his report on the 1853 budget speech of
Mr. Gladstone, see post, p. 71, note (

2
)
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based upon sounder arguments, and a tax which

appeared to be fairer, better, and more just than

that put forward by the Government (

1

)." The result

of this, and of various other similar appeals (

2
),

had, however, the effect of giving prominence
to a point of the utmost importance; for in declin-

ing at that period to give active effect to any of these

proposals, the Chancellor of the Exchequer (

3

)
on

more than one occasion made it quite clear that for

any extension of the scheme of Pitt's duty to be

fiscally effective it would be necessary to carry it

to the acquisition, not only of realty devolving

under a will or intestacy as was then being asked for,

but to that of every description of property, regard-

less of the method by which its devolution was

regulated ;
a proposition with which Lord John

Russell later signified his entire approval (

4
).

And

thus, to a large extent, the way was paved for Mr.

Gladstone to carry this policy into effect in 1853

in his celebrated budget of that year.

As indicating the trend of public opinion in the

meantime, reference may be made to a letter dated

the 18th December, 1848, addressed by Cbbden (1804-

1865) to the Liverpool Financial Reform Associa-

J 62 Parly. Debs. (3rd ser.), c. 96.
2
See, for example, a debate which took place later in this session

on the subject of A tax on the Descent of Landed Property (62

Parly. Dsbs. (3rd ser.), cc. 1139-1164).
3 Mr. Goulburn.
*62 Parly. Debs. (3rd ser.), c. 1156 et seq. Although this ques-

tion never came under active discussion in 1836, it seems none the
less then to have engaged the attention of Mr. Spring Rice's

advisers ; for his bill of that year to consolidate the Stamp Laws
(post, p. 123) proposed to

"
deem," and to tax, as legacies, certain

benefits tak?n under instruments inter TITOS; the proposal even

going the length of suggesting that the instruments in question
should not be valid after the death of the settlor until produced to,

and endorsed by.
"

the comptroller or solicitor of the Legacy Duties
for the time being

"
(H.C. Bill No. 140 of 1836, cl. 149).
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tion
(

J

), in the course of which he said :

" There is

one tax from which the dominant class in this country

has exempted itself for half a century, which exemp-

tion it would be disgraceful to the character of the

British people any longer to tolerate I mean the

Probate and Legacy Duty. In the last year upwards

of two millions was paid into the Exchequer by the

heirs to personal property, consisting mainly of the

hard-earned accumulations of our merchants,

manufacturers, professional men, traders, and

mechanics, whilst the ducal domain, or the estate

of the great landed proprietor, passed untaxed from

the dead to the living. This year will be memorable

for having witnessed the destruction of the last

remaining powers of feudalism in all the countries

of the continent, except Russia. But I know of no

privilege which the nobles of Prussia, Galicia, or

Hungary, have been compelled to surrender, as a

tribute to the enlightenment of this age, more

unjust in principle than that which is conferred

upon our landed proprietors, in the statute passed

by themselves, imposing duties exclusively upon
the inheritance of personal property. Let us not

boast of English freedom, or of equality, before the

law, while this injustice remains. In what form

could aristocratic privilege assume a more offensive

and costly aspect than in that of a bold and profitable

exemption from taxation."

1
Speeches of Richard Cobden . . . delivered during 1849, p. 246

(London, 1849). Note also (1) a work by P. B. Brodie entitled

A Treatise on a Tax on Succession to Real as well as Personal

Property and the Revival of the House Tax, as Substitutes for the

Income Tax (London, 1850); and (2) the significant statement by
Mr. Disraeli (then Chancellor of the Exchequer) in the House of

Commons on the 3rd December, 1852, that
" we think it not im-

possible to bring forward, on the right occasion, a duty on succes-

sions that will reconcile contending interests
"

(123 Parly. Debs.

(3rd ser.), c. 906).
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It is reported to have been said by Mr. Gladstone

himself -that the keystone of his budget of 1853 (the

iirst of the many he presented) was the position

assigned in it to the Income Tax
(

x

), for the whole

scheme he unfolded to the House of Commons on the

18th April, 1853, in a five hours' speech of the

.greatest eloquence (

2
), contemplated as one of its

main results the gradual reduction and ultimate

extinction of that tax, the place of which, in the

realm of direct taxation, was to be taken by a new

death duty in the nature of an acquisition duty. On
the budget night itself, Mr. Gladstone had been

unable to go into the details of this portion of his

scheme, and it was not until the 12th May (

3

) that,

in response to a request by Mr. Disraeli
(

4
), his

immediate predecessor in oflice, he gave to the House

of Commons particulars of a separate measure, the

provisions of which, applicable to the whole United

Kingdom, ultimately acquired legislative sanction (

5
).

The pivot on which this measure turned was, indeed,

nothing more than the simple affirmation of the

1
Morley's Life of Gladstone, vol. 2 (London, 1903).

2 Of this speech Lord John Eussell reported to the Queen on the
19th April that he was "

happy to say that Mr. Gladstone's state-

ment last night was one of the most powerful financial speeches ever
made in the House of Commons. Mr. Pitt in the days of his glory
might have been more imposing, but he could not have been more
persuasive." And on receipt of this communication the Prince.

Consort wrote to Mr. Gladstone a letter of congratulation : The
Letters of Queen Victoria, edited by A. C. Benson and Viscount
Esher (London, 1908).
A propos of Mr. Gladstone's power of persuasion Lord Aberdeen

(the Premier in the 1853 administration) is reported to have said

that n the Succession Duty Bill the whole cabinet was, at the out-

set, against him; but that after Mr. Gladstone had delivered to

his colleagues much the same speech as he afterwards delivered to

the House of Commons,
" we were all convinced." Per Senior's

Many Memories of Many People (London, 1898).
3 127 Parly. Pebs. (3rd ser.), cc. 258-290.
4 Afterwards the Earl of Beaconsfield (1804-1881).
5 Under the title of the Succession Duty Act, 1853 (16 & 17 Viet,

c. 511.
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general proposition that the scheme of Pitt's Legacy

Duty should be extended to all gratuitous acquisi-

tions of property on death ; the principle on which

this proposition was founded being, as was so

characteristically stated by Mr. Gladstone, that
"
the carrying property in perfect security over the

great barrier which death places between man and

man is perhaps the very highest achievement, the

most signal proof of the power, of civilized institu-

tions
;

. . . and an instance so capital of the great

benefit conferred by law and civil institutions upon

mankind, and of the immense enlargement that

comes to natural liberty through the medium of the

law, that I conceive nothing more rational than,

that if taxes are to be raised at all, the State shall

be at liberty to step in and take from him who is

thenceforward to enjoy the whole in security that

portion which may be bond fide necessary for the

public purpose (

x

)."

Leaving the Legacy Duty practically untouched

as it then stood, the accomplishment of this princi-

ple to the full was aimed at by the imposition of an

entirely new duty, called the Succession Duty, the

payment of which (regulated by rates founded on a

consanguinity basis as in the case of the Legacy

M27 Parly. Debs. (3rd ser.), c. 267.

The Duke of Argyll enunciated the same principle when the bill

was before the House of Lords. He said :

" A settlement often

carried a property to a fixed and final destination against the likings
and dislikings of intermediate possessors, and he thought that a

person who came into itg possession under such a law, which could

only be maintained in a highly artificial and settled state of society,
was certainly liable above all others, in abstract principle, to be
called upon to contribute to the necessities of the State

"
(129

Parly. Debs. (3rd ser.), c. 614).

Compare this with the principle enunciated by Sir William
Harcourt, in 1894, for taxing the property before it reaches the

beneficiary (ante, p. 59).
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Duty (

l

) )
was thrown on all beneficiaries in respect

of the gratuitous acquisition by them of the two-

great categories of property which had, so far,

escaped the charge of anything in the nature of a

death duty, viz. : (1) real property, whether

settled or not settled ;
and (2) settled personal

property. But simple as this course may appear
in the abstract, its translation into practical effect

involved no less complicated considerations than

those by which Sir William Harcourt was confronted

some 41 years la.ter
(

2

) ;
and the passage of the

Succession Duty Bill into law was indeed sur-

rounded by debates in which there was practically

no end to the legal and technical topics which came

under consideration
(

3

). , :

-

1 Mr. Lowe, in connection with his budget of 1871, at first con-

templated a uniform rate of Succession Duty for all successors

except husbands and wives, but the intention was abandoned. See
also ante, p. 67, note (

4
).

2 Mr. Gladstone, then in his 85th year and still a Member of Par-

liament, had only just retired from the post of Prime Minister (an
office in which he was succeeded by Lord Eosebery) when Sir

William Harcourt introduced his budget of 1894.
3 The bill is reported to have been drafted by Mr. Peter Erie and

Mr. (afterwards Lord) Thring; and in dealing with the complicated
discussions by which its passage through Parliament was marked,
Mr. Gladstone, as so fully appears from the pages of the Parlia-

mentary Debates, recsived the greatest assistance from the Solicitor-

General, Mr. Bethell (afterwards Lord Chancellor Westbury), to

whom, in a letter of thanks written in 1855, he said that
"

the

memory of the Succession Duty Bill is to me something like what
Inkerman may be to a private of the Guards ; you were the sergeant
from whom I got my drill and whose hand and voice carried me
through." The metaphor, it may be added, was then quite fresh,
for scarcely three months had elapsed since the fighting of .the

battle. See hereon Nash's Life of Lord Westbury (London, 1888);

Morley's Life of Gladstone (London, 1903); and Atlay's Victorian

Chancellors (London, 1908).
Lord James of Hereford has related (Journal of tke Society of

Comparative Legislation, N.S., vol. 1, p. 203) that in the course of

these discussions Mr. Gladstone sent without avail over and over

again to the Attorney-General (Sir Alexander Cockburn) asking for

his assistance. But the only reply he received was that he (the

Attorney-General) knew nothing about the death duties, and that

the Chancellor of the Exchequer had better apply to the Solicitor-

General.
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Of these in their subsequent bearing, both on the

Estate Duty on the one hand and on the Legacy

Duty and Succession Duty on the other hand, some

account will be given in the following chapters.

BIBLIOGRAPHY OF THE BRITISH IMPERIAL

DEATH DUTIES.

This bibliography, it should be explained, is

limited to works dealing solely with the British

Imperial Death Duties (or some one or more of them)
and does not include reference either (1) to the early

works on the British Stamp Duties
(

1

), many of

which contain lengthy dissertations on the then

existing death duties
; (2) to the vast number of articles

which have appeared of recent years in one or

another of the British or foreign reviews; (3) to the

miscellaneous references to, or isolated chapters

on, one or more of the duties which are now to

be found in so many works relating to one phase
or another of law

(

2

), history (

3

), economics
(

4
), or

Lord Macnaghten, in Northumberland (Duke) v. Att.-Gen., [1905]'
A.C. 406, H.L., at p. 410, said :" The Succession Duty Act,
1853, is a remarkable piece of legislation. Drawn with consum-
mate skill, it avoids all technical expressions, and yet there is not
a single word misused or out of place, nor any expression which it

would be easy to improve. The Act was fortunate in its passage
through Parliament. It was not mangled or marred or amended.
The result is that it is consistent throughout, and as clear as the

nature of the subject and the novelty of the treatment which it

required would permit."
1 A notable example is the Treatise on the Stamp Laws in Great

Britain and Ireland, by Hugh Tilsley, the 2nd ed. of which
(London, 1850) devotes pp. 592-720 to the death duties. See also

post, p. 95, note (
1
).

2 Such, for example, as the chapter by H. B. Bompas entitled :

" Of the Death Duties on Land," in Stephen's Commentaries on
the Laws of England (16th ed., London, 1914).

3 Such, for example, as the chapter entitled: "The Taxes on

Successions," in Stephen Dowell's History of Taxation and Taxes
in England (London, 1888).

* Such, for example, as the chapter entitled: "Taxes on Succes-

sions," in C. F. Bastable's Public Finance (3rd ed., London, 1903).
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accountancy (

l

) ; or (4) to papers read before any of

the learned Societies
(

2
).

All the works below referred to have been published

in London except where otherwise stated.

Author.

Alcock, J. B. ...

Anon

Archbold, J. F.

Barnes, George Stapyl-
ton (see below, Bux-
ton & Barnes).

Beatty, Charles

Title of Work.

Personal Property in the
East Indies, in what cases

subject to or exempt from

Legacy and Residue Duty.

Conservative Reply to the

Speeches of Mr. W. E.

Gladstone, M.P., etc., on
the Probate, Legacy and
Succession Duties (

3
).

The Succession Duty Act,
1853, with Practical Notes
and an Introduction.

A Practical Guide to the

Death Duties and to the

Preparation of DeathDutv
Accounts.

Date of Publication.

1850.

1881.

1854.

1905.

2nd ed. 1907.

3rd 1911.

4th 1912.

5th , 1915.

1 Such, for example, as the chapter entitled: "Death Duties,"
in Ranking, Spicer and Pegler's Executorship Law and Accounts

(4th ed., London, 1915).
2 Such, for example, as the following Papers read at Provincial

Meetings of the Law Society : (1) On The . Probate Duty, by G.

Thatcher, Sheffield, 1880; (2) on The Inconvenience caused by the

Provisions of the Customs and Inland Revenue Act, 1881, as to

Duties on Probates of Wills and Letters of Administration; and the

Moral Objections to those Enactments, by N. Smith, Hull, 1882;

(3) on Death or Succession Duty, by Melyill Green, Liverpool,
1885; (4) on The New Death Duties Act, Finance Act, 1894, by
James White, LL.D., Bristol, 1894; (5) on Estate Duty, by G*.

Thatcher, Liverpool, 1903; and (6) on The Collection of the Estate
and other Duties, commonly called the Death Duties, by W. J.

Humfrys, Manchester, 1906; and the following Paper read before

the Faculty of Actuaries (7) on The Death Duties from an Actuarial

Point of View, by J. C. Denmead (Transactions of the Faculty of

Actuaries, vol. 3 (1907), p. 159 et seq.).
3 Published in Montrose.
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Author. Title of Work.

Blake, W. H. J.

Bramley, L. ...

Brown, J. Webster-

Brown, William

[Burns, John]...

Buxton, Sydney
Charles, and Barnes.

George Stapylton

Cartmell, James
Austen-

The new Death Duties

chargeable on estates

where deceased died after
1st August, 1894.

Death Duties
; the appor-

tionment of duties . as
between trustees and

legatees, annuitants and
other beneficiaries, and
the position of purchasers
of property with reference
to death duties payable
thereon.

The Finance Acts, 1894,
1893, 1898, 1900 & 1907,
and Kevenue Act, 1903, so

far as they relate to the
Estate Duty and other
Death Duties (').

Practical Treatise on the
Succession Dut}

r

Act,
1853, with the decisions

thereon in England, Scot-

land and Ireland.

Deaih Duties on Settled

Legacies (
2
).

A Handbook to the Death
Duties.

The Finance Act, 1894, so

far as it relates to the New
Estate Duty and other
Death Duties in England

Date of Publication.

1894.

1905.

1908.

2nd ed. 1910.

3rd ,, 1913.

1864.

1918.

1890.

1894.

2nd 1896.

3rd 1901.

4th 1908.

5th by Fred.

McMullan, 1912.

1 The title to the latest edition, to which an appendix was issued in 1914, is :

" The Finance Acts 1894-1912, so far as they relate to the Estate Duty and other
Death Duties."

2 Published in Edinburgh.
3 The title of the second and subsequent editions was extended to cover all the

relevant intermediate Finance Acts, the title of the last edition being: "The
Finance Acts, 1894, 1896, 1898, 1900 and 1907, and the Finance (1909-10) Act,
1910, so far as they relate to the Estate Duty and other Death Duties in

England."
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Author. Title of Work.

Oaies,W. F. (fee below,

Lely & Craies).

Currie, James G. ...

Dobson, W. G.

Dodds, Joseph

Notes on the Finance Acts,
'

1894 & 1896, relating to i

the Death Duties (').

Death Duties, particularly
the Finance Acts, 1894.

1896, 1898, 1900 & 1907.

Probate, Administration,
and Legacy Duties

('-).

-

Death Duties : Letter ad-
j

dressed by permission to
j

Mr. Childers, Chancellor

Date of Publication.

. 1896.

1909.

1879.

1883.
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Author.

Goodwill, W. G.

Gosset, J. A. ...

G wynne, Thomas

Haensel, Paul...

Hanson, Alfred

Title of Work.

The Succession Duty Act,
1853, with Introduction,
Notes and Index.

A Practical Guide to Ac-
count Stamp Duty.

The Law relating to the
duties on probates and
letters of administration
in England and inventories
of personal or moveable
estate in Scotland and on

legacies and successions to

personal or moveable es-

tate in Great Britain.

L'Impot sur les Successions
en Angleterre (').

The Succession Duty Act,
1853 (

2
).

The Eevenue Acts of 1880
and 1881, so far as they
relate to the Death Duties.

Date of Publication.

1853.

1887.

1834.

2nd ed. 1836.
3rd , 1841.

1907.

1865.

2nd ed. 1870.

3rd 1876.

4th ,, by Lewis T.
Dibdin and Francis
'H. L. Errington r

1897.

5th ed. by Lewis T.
Dibdiu and Francis
H. L. Errington,
1904.

6th ed. by Francis
H. L. Errington,
1911 (

3
).

1883.

1 This -work (xxiv+654 pages) is, with the exception of its alternative

French title, written entirely in Russian, and was published in- Moscow. An
abridged version of it has been published in German ; the opening chapters

(dealing largely with the old English feudal and ecclesiastical duties) having been

reproduced in vols. 19 & 20 of the Zeitschrift fur Kirchenrecht (Tubingen, 1909) r

and the concluding chapters (dealing chiefly with the modern duties) having
been reproduced in vol. 25 of the Finanz-Archiv (Stuttgart, 1908).

2 The title to the second edition became: "The Acts relating to Probate r

Legacy, and Succession Duty," and to the latest edition is as follows: "The
Acts relating to the Estate, Increment Value (on Death), Legacy, Succession, and
Probate Duties."

3 A supplement to the 6th edition by J. S. Frauey was issued in 1915.
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Author.

Harnian, J. E.

Harris, E.

Hudson, Coirie

-Hudson, J. 0...;

Layton, Alfred .

Leach, A. F. ...

Title of Work. Date of Publication.

The Finance Act, 1894, so
j

far as it relates to the
Death Duties and more

especially the New Estate

Duty (').

A Table shewing at a glance
the Incidence of the

English Death Duties.

A Synopsis of the New
Estate Duty and the
Finance Act, 1894.

A Practical Guide to the

payment of Legacy and
Succession Duties (

a
).

Tables for valuing A nnuities

subject to Legacy Duty(
3
).

New Probate Duties.

The Finance Act, 1894, in

relation to the new Estate
Duties.

Digest of the Law relating
to Probate Duty.

1894.

2nd ed. 1903.

3rd , 1910.

1890.

2nd ed. 1897.

1894.

'1867.

2nd ed. 1867.

3rd 1869.

4th 1873.

5th ., 1879.

6th by Alfred
Layton, 1884.

7th ed. by Alfred

Layton, 1888.

8th ed. by Alfred

Layton, 1890.

9ih ed. by Alfred

Layton, 1892.

10th ed. by Alfred

Layton, 1896.

2nd ed. 1842.

3rd 1850.

1881.

1894.

2nd ed. 1894.

1878.

1 The title of this work has now become: "The Finance Act, 1894, and

subsequent legislation as to the Death Duties."
2 The title of the last edition became as follows: "A Practical Guide to the

payment of Legacy, Succession, Probate and Account Duties, incorporating the

Finance Act, 1894, in relation to Estate Duties, with Introduction and Explana*
tions as to the Death Duties."

3 The first edition of these Tables seems to have formed an appendix to the
author's The Executor's Guide (London, 1838).
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Author.

Lely, J. M.,
Craies, W. F.

and

Lenaghan, Patrick

Lorirner, J. C.

McCleery, J. C.

Munro, J.E. Crawford

Norman, A. W.

Picken, C. H....

Picot, Charles...

Title of Work.

The Finance Act, 1894, with
notes and Index, and an
Introduction specially
directed to the Death
Duties as affected by the

Act.

A Treatise on the Legacy
Duty, as attaching on the

property of persons dying
abroad or in Great Britain,
considered with reference

to the Law of Domicile.

The New Death Duties
under the Finance Act,
1894 (').

The Death Duty Clauses of

the Finance Act, 1896 ('-).

A Few Points about the

Death Duties (
:i

).

The Finance Act, 1894, so

far as it relates to Estate

Dutyand Succession Duty.

A Digest of the Death
Duties.

Death Duty Tables.

Suggestions on the Valua-
tion of Real and Lease-
hold Estates for Estate

Duty.

Etude sur le regime fiscal

des Successions en Angle-
terre (*).

Date of Publication.

1894.

1850.

1894.

1896.

1898.

1894.

1892.

2nd ed. 1899.

3rd in two vols.

vol. 1, 1911.

vol. 2, 1912.

1896.

1899.

2nd ed. 1905.

3rd 1910.

1899.

1 Published in Edinburgh.
2 This work is defined as being a supplement to The New Duties under the

'Finance Act, 1894. It was published in Edinburgh.
3 Published in Leeds.
4 Published in Paris.
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Author. Title of Work.

Kamsay, "W. M.

Shelford, Leonard

Soward, Alfred W.

Taring, Henry

Trevor, C. Cecil

Voysey, J. O

Wallace, Robert J.

Wooding, Russell

Asquith.

The Estate Duty and An-
nuities (

1

).

The Law relating to the

Prolate, Legacy and Suc-

cession Duties.

Estate and other Death
Duties (').

The Law and Practice of

the Estate Duty.

The Succession Duty Act,
1853.

Taxes on Succession.

Inland Revenue Affidavits.

An Epitome of the Death
Duties or Taxes on Suc-
cessions.

The Existing Death Duties.

Date of Publication.

1914.

1855.

2nd ed. 1SG1.

1910.

1894.

2nd ed. 1896.

3rd 1898.

4Ch 1900
5th 1914.

1853.

1856.

2nd ed. 1860.

3rd by Evelyn1

Freeth and Robert J.

Wallace, 1880.

4th ed. by Evtlyn
Freeth and Robert J.

Wallace, 1881.

1915.

1886.

1912.

1 Published in Edinburgh.
2 This work was published in vol. 13 of Halsbury's Laws of England (London,

1910). The author was assisted by A. E. Sa'nsoin and A. J. H. Green.
3 A Sequel to the 4th ed. was printed for private circulation in 1905.
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CHAPTER IV.

THE DEATH DUTIES IN IRELAND.

Union of the British and Irish Parliaments and subsequent
merger of their Exchequer^ Development of death duty
taxation in Ireland on English model Unification of

British and Irish rates in 1842 Subsequent charge
of all death duties on equal terms throughout the
United Kingdom Special features of these duties in

Ireland owing to (1) Irish Land Law and Land Purchase

Acts; (2) local taxation grants; and (3) differentiations

between "collected" and "true" revenue General
difficulties in last connection Financial proposals in

Home Rule Bills of 1886 and 1893 Provisions of the

Government of Ireland Act, 1914 Eccommendations of

the Irish Convention.

As a sequel to the preceding chapter a few supple-

mentary paragraphs are desirable in regard to taxa-

tion by means of death duties in Ireland
;

for

although an entire century has now passed since

these duties, as one of the results of the Consolidated

Fund Act, 1816
(

l

), have been credited to the Con-

solidated Fund of the United Kingdom, and have

thus formed part of the general scheme of British

Imperial Taxation, it is only (1) since 1842 that the

rates and scales of the death duties have been

identical, and (2) since 1853 that the death duty
Acts of the Parliament of the United Kingdom
have been of general effect, throughout the whole of

that Kingdom. Moreover, should any of the recent

proposals for the re-institution of an Irish Exchequer
and an Irish Consolidated Fund come into active

!56 Geo. 3, c. 98.

It is important to bear in mind that fiscal unity was not one of
the terms of the Union of the British and Irish Parliaments effected

by the Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67).
Indeed, between 1800 and 1817 there was both a British and an
Irish Exchequer, each with a separate Chancellor, who brought in
his own separate and independent Budget.
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operation, it seems possible that the death duties

in Ireland may again be levied quite independently

of those in Great Britain.

The Irish law both as to testamentary jurisdiction

(*), and as to the devolution of property either on the

testacy (

2
).oron the intestacy (

3

)
of its owner, having

developed on lines practically identical with those

in England, there has been no obstacle to the Irish

death duties following (as they have in fact done)

exactly on the English model. It was, however, not

until the year 1774
(

4
)

that a probate duty was

first charged in Ireland, the scheme of this duty

being definitely settled by an Act of the Parliament of

the United Kingdom passed in the year 1816, and

now known as the Probate Duty (Ireland) Act,

1816 (

5

).

In the meantime a legacy duty had also been

introduced, first (1785) (

6
)

as a mere receipt stamp

following the British model of 1780
(

7

), and later

(1805) (

8

)
on a consanguinity basis. But so unpro-

ductive had this latter duty proved itself that, in

1814, the Chancellor of the Exchequer for Ireland

(

9

), Mr. W. Fitzgerald, enlisted the services of Mr.

William Campbell, then Comptroller of -the English

Legacy Duty Office
(

10
), with a view of drafting a

1 See ante, p. 34, note (
1
).

2 The Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), and the Wills
Act Amendment Act, 1852 (15 & 16 Viet. c. 24), apply equally to

England and Ireland.
3 The Statute of Distribution (22 & 23 Car. 2, c. 10), mentioned

ante, p. 33, is an Act of the English Parliament applying to

England onlv. But its counterpart in Ireland is to be found in

-the 7 Will. 3, c. 6 (I.) (1695).

*By the 13 & 14 Geo. 3, c. 6 (I.).
556 Geo. 3, c. 56.
6 By the 25 Geo. 3, c. 18 (I.).
7 See ante, p. 61.
8 By the 45 Geo. 3, c. 51.
9 See ante, p. 82, note (*).
10 See ante, p. 61, note (3).
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bill which, following- very closely the scheme of

Pitt's British bill of 179G, was soon placed on the

Statute-book, where to this day it remains effective-

under its modern title of the Probate and Legacy
Duties (Ireland) Act, 1814

(

1

).

Thus at the moment of the amalgamation of the

British and Irish Exchequers, brought into active

effect in the year 1817, a separate system of death

duty taxation was in full force in each country ;.

and although, so far as . Ireland was concerned,

rhese duties were governed by two special Acts of the

Parliament of the United Kingdom (

2

), practically

the only difference between these Acts and the rela-

tive British Acts
(

3

)
consisted (1) in the scales of

rates, which were considerably lower in Ireland than

in Great Britain, and (2), in the Irish annuity tables

which, though founded on Dr. Price's Northampton

*54 Geo. 3, c. 92.

The management of the Irish Probate and Legacy Duties had'

been entrusted by Parliament to an Irish Board of Stamps, but to

lead to a stricter administration of the law than had thitherto

obtained, an Irish Legacy Duty Office was established in 1815, with
Mr. William Shaw Mason as Comptroller.

It may also here be noted that Mr. William Campbell's relations

with the Irish duties were renewed in 1824, when he was appointed
Chairman of the Irish Board of Stamps, a position he continued to

ocCupy (as well as that of the Comptrollership of the English Legacy
Duty Office) until his death in 1827, when the Commissioners of

Stamps for Great Britain were appointed Commissioners of a Board
of Stamps for the whole of the United Kingdom of Great Britain

and Ireland (ante., p. 41, note (
3
)), and Mr. Thomas Gwynne became

Comptroller of the Imperial Legacy Duty Office (ante, p. 61, note (
3
),.

and p. 67, note f
5
)).

2
I.e., (I) as to the Probate Duty, by the Probate Duty (Ireland)

Act, 1816 (56 Geo. 3, c. 56); and (2) as to the Legacy Duty, by the

Probate and Legacy Duties (Ireland) Act, 1814 (54 Geo. 3, c. 92).
3 The Acts referred to as the British Acts are (1) as to the

English Probate Duty, the Stamp Act, 1815 (55 Geo. 3, c. 184);

(2) as to the Scottish Inventory Duty, the Probate and Legacy
Duties Act, 1808 (48 Geo. 3, c. 149);; and (3) as to the British

Legacy Duty, the Legacy Duty Act, 1796 (36 Geo. 3, c. 52). The
Acts (1) and (2) were Acts of the Parliament of the United

Kingdom, and the Act (3) was an Act of the Parliament of Great
Britain
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Table
(

1

),
were Calculated on a 6 per cent., as com-

pared with the British 4 per cent., basis. Excepting

for Mr. Spring Rice's abortive attempt in 1836
-(

?
)

to consolidate into one enactment the various

statutes of the British and United Kingdom
Parliaments by which the charge of these

duties had been effected, no steps to vary the

position as obtaining at the time of the institu-

tion of one Exchequer for the whole United Kingdom
were taken until, in 1842, Sir Robert Peel's Govern-

ment decided upon the unification, in point of rates

of charge, both of the British and Irish contributions

to the Imperial death duty revenue
;
a course which

was very simply effected by arranging that the

British scales of rates of Probate Duties and Legacy

Duty (as laid down in the Third Part of the Schedule

to the Stamp Act, 1815
(

3
) ), as well as the British

annuity tables (as contained in the Schedule to the

Legacy Duty Act, 1796
(

4
)), should apply through-

out the entire United Kingdom (

5

). This change,

indeed, formed one of the first of a series of im-

portant fiscal reforms introduced in the two central

decades of the last century (to which reference at

greater length is made in a later chapter of this

work
(

6
) ),

and received its culmination when, in

1853, Mr. Gladstone imposed his Succession Duty

(and also carried the Income Tax) on equal terms

throughout the United Kingdom.
1 See post, p. 368.
2 See post, p. 123.
3

.55 Geo. 3, c. 184.
4 36 Geo. 3, c. 52.
5 The Stamp Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82), by

which this change was effected, was at first passed as a temporary
measure only; but it was renewed in 1845, 1848, 1851 and 1852,
and was ultimately made permanent by the Stamp Act, 1853
(16 & 17 Viet. c. 59).

6 See post, p. 185 et seq.
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H,

Although from this period the death duties which

have been actually levied in Ireland may be said

to have become completely merged in the British

Imperial duties
(

1

), the Irish duties have none the

less of recent years attracted a considerable amount

of special attention owing chiefly (1) to the long

series of Land Law and Land Purchase Acts, one of

the outcomes of the economic position in Ireland in

the second half of the 19th century ; (2) to the

allocation and appropriation of a share, first of the

Probate Duties, and later of the Estate Duty, in aid

of Irish local taxation
;
and (3) to differentiations

which it has become necessary to make between the

collected, and the true, amounts of the total Irish

revenue and expenditure.

The first two of these categories may both here be

disposed of in a single sentence for so far as the

Irish Land Law and Land Purchase Acts are involved,

it will be unnecessary to do more than to mention

that a miscellaneous collection of points of local

interest to Ireland only have from time to time been

disposed of by means of special sections in the

Imperial Acts
(

2

) ;
while in regard to the subject of

local taxation it will suffice to refer the reader to a

later chapter of this work where this question is

dealt with in some detail
(

3

).

It will, however, perhaps be well here to add a

few words of explanation in regard to the third

1 The subsequent development of the Probate Duties into the

(1894) Estate Duty, as set out in the preceding chapter (ante, p. 49
et seq.), applies equally to the whole United Kingdom.

2 See, by way of example, sub-sects. 1, 3 and 4 of sect. 61 of the
Finance (1909-10) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 8).

Compare also the evidence of one of the authors of this work
before the (1911) Committee on Irish Finance, pp. 21, 22 (Cd. 6799
of 1913).

3 See post, p. 204 et seq.
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category, which has come into considerable promin-

ence in the investigations surrounding the various

proposals made of late years in reference to grants

of self government to Ireland
; proposals which, so

far as the authority of Parliament is concerned, have

now culminated in the passing of the Government of

Ireland Act, 1914
(

1

).

.Since the actual merger of the British and Irish

Exchequers in the year 1817
"(

2

), the then newly

appointed Exchequer of the United Kingdom having
been credited with whatever revenue has been

collected either in Great Britain or Ireland, it

follows that the contribution of each of these two

parts of the United Kingdom to Imperial Expendi-
ture has in fact been represented by the amount by
which its true revenue has exceeded its local expendi-

ture ;
this true revenue not of necessity being identical

with collected revenue. This position receives par-

ticular emphasis in the Customs and Excise duties,

which, as was pointed out by Sir Edward Hamilton

in a memorandum presented by him to the Childers

Commission of 1896
(

3

),

"
may be collected in Great

1 4 & 5 Geo. 5, c. 90.
2 For a short history of Irish public finance, see The Keystone of

Irish Finance, by Professor C. H. Oldham, a Paper read at the
1912 Congress of the Eoyal Economic Society, and included in- The
Fiscal Relations of Great Britain and Ireland, p. 15 et seq.
(London, 1912).

3 At various times since the passing of the Union with Ireland

Act, 1800 (39 & 40 Geo. 3, c. 67), complaints have been made that
the financial relations between Great Britain and Ireland were

unsatisfactory. Enquiries into the truth of this allegation have
from time to time been made by Committees of the House of

Commons; and the Eoyal Commission of 1896, generally known
as the Childers Commission, was appointed to make an exhaustive

investigation of the whole subject. Mr. Childers, the first Chair-

man of the Commission, died during the progress of the enquiry,
but both in the draft report he had prepared before his death, and
also in the report of the new Chairman and others, great stress

was laid on the value of the death duty statistics as affording one
of the most satisfactory standards or tests of wealth.

See post, p. 245 as to the capital wealth of Ireland.
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Britain in respect of articles which are consumed in

Ireland, and vice versa, and ... in that case the

revenue derived from the duty is properly to be

credited not to the country in which it is collected,

but to the country in which the duty-paid article

is consumed." It would be quite outside the limits

of this work to attempt any discussion of the course

which has been taken in estimating the true revenue

of Ireland, so far as indirect taxation is concerned ;

but as showing the actual figures which have been

arrived at (not only as to indirect, but also as to

direct, taxation), the reader may be referred to the

returns which of late years have annually been

ordered by the House of Commons showing (1) the

amount of revenue "contributed
"

by England,

Scotland, and Ireland respectively; (2) the expendi-

ture on English, Scottish, and Irish services met out

of such revenue
;
and (3) the balances of revenue

contributed by England, Scotland, and Ireland

respectively, which are available for Imperial Ex-

penditure (

1

).

Taking, by way of example, the latest of these

returns for the pre-war period (

2
),

it will be ob-

served that, whereas, so far as Customs duties were

concerned, Ireland collected much less than it

contributed, the position was exactly the reverse in

regard to the Excise duties, where the collection was

some 2,500,000 in excess of the contribution. But

passing to the items of direct taxation included in

the same return, the largest discrepancy is found

1 For a general criticism of these returns, see The Financial
Relations of Ireland with the Imperial Exchequer, by

" an Irish-

man "
(Dublin, 1911).

2 For the year ending the 31st March, 1914 (H.C. Paper No. 887
.of 1914).
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in the Income Tax where, owing to the system of

collection at source, and seeing that a much greater

mass of property is owned in Great Britain by

Irishmen than in Ireland by Britons, some 300,000

was collected in Ireland less than its true contribu-

tion
(

1

).
Indeed in the whole of this series of returns

the only items (other than occasional small sums

for Land Values Duties) showing an exact agree-

ment in the Irish figures are 'represented by the

Estate, etc., Duties, for which identical sums are

invariably allocated both for collection and contribu-

tion
(

2
).

"

This allocation is based on the terms of a

memorandum
(

3

) prepared by the Commissioners of

Inland Revenue for the benefit of the 1890 Select

Committee appointed to consider the financial rela-

tions between the different parts of the United

Kingdom, by which memorandum it was laid down

(1) that
"
the authorities of the Legacy and Succes-

sion Duty Office
(

4
)

are decidedly of opinion that,

for practical purposes, it may be assumed that the

1 The information in the possession of the Estate. Duty Office,

obtained from the records of
"

re-sealing,
" which is in effect the

authorisation in one kingdom of a grant of representation already
obtained in either of the other two (see further hereon post, p. 154)
showed, prior to the Finance (No. 2) Act, 1915 (5 & 6 Geo. 5,

c. 89), the exact amount of (1) English, (2) Scotch, and (3) Irish

personalty owned respectively by (1) Scotch and Irish, (2) English
and Irish, and (3) English and Scotch taxpayers; and these
statistics were used for the purpose of making an adjustment of

the revenue collated under the Income Tax Schedules C and D.
The incident is mentioned as illustrating the nearness of the

relationship of the Income Tax and the death duties as items
of that branch of taxation usually labelled as

"
direct," and as

to which see further post, p. 188.
2 One correction is made in the Estate Duty figures, namely, in

respect of the duty levied on the property of persons dying domiciled
outside the United Kingdom, which is treated as an Imperial asset.

But this is not a correction which in any way affects the Irish

contribution.
3 Reproduced at p. 11 of B.C. Paper No. 329 of 1891.
4 Now the Estate Duty Office, see ante, p. 61, note (

3
).
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Probate Duty collected in each of the three King-
doms corresponds closely with the duty on the

property of persons dying domiciled in those King-
doms respectively;" (2) that as regards Legacy

Duty
"

this tax is collected in the country where

the deceased was domiciled, and, even assuming that

it falls on the recipient of the legacy, there is no

means of ascertaining in which of the three

Kingdoms the recipient of any particular legacy is

domiciled. This branch of revenue must therefore

be taken as collected." And (3) that, as regards the

Succession Duty, "this may be taken as mainly

(i.e., to extent of four-fifths) duty on real property,"

and that this duty,
"

so far as real property is con-

cerned, is almost invariably paid in the country in

which the property is situate. The duty is there-

fore allotted as collected."

Substituting the Estate Duty for the Probate

Duty, the position is substantially the same a.t the

present moment, for so far as the former duty
exceeds the latter in its area of charge, its payment
in respect of realty is, as in the case of the Succes-

sion Duty, almost invariably made in the country

of situation
; whilst, to the extent to which it

attaches to settled personalty, it is practically always
accounted for in the country whose Courts could

claim jurisdiction in the administration of the par-

ticular trust (
1
).

So far as the Home Rule Bill of 1886 (

2
)
contem-

plated a revision of the financial arrangements
between Great Britain and Ireland, the cardinal

1 See hereon the evidence of one of the authors of this work
before the (1911) Committee on Irish Finance, p. 19 (Cd. 6799
cf 1913).

2 H.C. Bill No. 181 of 188G.
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point in the scheme was that the resources of the

Irish Government were to depend upon the amount

of the "collected" revenue, which at that date

exceeded, by some 1,400,000, the "true" revenue

of the country. In connection, however, with the

proposals of 1893, two separate schemes were put

forward the first, that of the Home Rule Bill of

1893 as introduced in the House of Commons (*); the

other, that of the Bill as amended in Committee (

2

).

And whilst each of these turned on the "true,"

as opposed to the
"

collected," revenue, the second

left the imposition and collection of all taxes for

a period of six years with the Imperial Authority,

it not being- until the expiry of that term that it

was proposed to extend to Ireland a free hand as

regards the imposition of taxation, other than the

imposition of Customs and Excise and the collection

of the former
(

3

). But excepting so far as both of

the schemes of 1893 dealt with the question of adapt-

ing the probate duty grant in aid of local taxa-

tion
(

4
)
to the newly contemplated conditions, the only

specific reference in these bills of 1886 and 1893

to the question of the death duties consisted in that

found in the first bill of 1893, which provided (

5
)

that Probate Duties charged in respect of the

personalty of a deceased person should not, in the

case of a grant of representation issued in Great

Britain, be chargeable in respect of any personalty-

situate in Ireland, nor in the case of representation

1 H.C. Bill No. 209 of 1893.
2 H.C. Bill No. 428 of 1893; and, as further amended on Con-

sideration, No. 448 of 1893.
3 These particulars are derived from the Beport of the (1911)

Committee on Irish Finance (Cd. 6153 of 1912).
4 See post, p. 209 ei seq.
5 By clause 17 (2).
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issued in Ireland in respect of any personalty situate

in Great Britain, with a correlative proviso that any
British grant resealed (*) in Ireland should not be

exempt from those duties in Ireland, and vice versa

as regards an Irish grant resealed in Great Britain.

The actual position of death duty taxation in

Ireland is, however, at the present moment, some-

what in the melting pot ;
for although the Govern-

ment of Ireland Act, 1914
(

2

), to which reference has

been made above, has ordained that there shall be an

Irish Parliament, as well as an Irish Exchequer
and an Irish Consolidated Fund, separate from those

of the United Kingdom, and has conferred on that

Parliament (when constituted) large powers of fiscal

legislation, the coming into operation of the enact-

ment in question has so far been postponed by means

of the Suspensory Act, 1914
(

3

), and a series of

Orders in Council, the last of which was made on

the 4th September, 1918
(

4
). Its provisions, so far

as death duty taxation is concerned, are, however,

of a somewhat far-reaching character. For, divid-

ing taxation into (1) Imperial taxes (being taxes

charged for the time being in Ireland under the

authority of the Parliament of the United Kingdom),
and (2) Irish taxes (being taxes charged under the

authority of the Irish Parliament either by way of

addition to an Imperial tax or independently), the

Act lays it down
(

5
) that the Irish Parliament shall

have power to vary (either by way of addition,

1 See post, p. 154.
2 4 & 5 Geo. 5, c. 90.

For an examination of the financial bearing of the bill of 1912
which ultimately became this Act, see Home Rule Finance, bv
A. W. Samuels, K.C. (Dublin, 1912).

3 4 & 5 Geo. 5, c. 88.
* Published in the London Gazette for the 6th September, 1918,

p. 10,532; St. R. & O., 1918, No. 1173.
5 In sect. 15 (1) (c).
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reduction, or discontinuance) any Imperial death

duty, so far as respects its levy in Ireland, but only

to the extent of varying the rate of the duty without

otherwise altering- its provisions, or discriminating

in that variation between persons, articles, or

property; provided that' where the duty is one of

two or more correlated duties, or is a duty levied at

a varying rate, such power is not to be exercised,

without varying proportionately all the correlated

duties or all the rates of duty. Two other clauses

in regard to the death duties are also of particular-

interest, the first
(

x

) providing that the Irish Parlia-

ment shall no't so vary a death duty as to impose the

duty on the personal property (not being a lease-

holder's or tenant's interest in land) of any person

domiciled in Great Britain; the second
(

2

) provid-

ing that if in any financial year the proceeds of any
Irish death duty, imposed as an addition to an

Imperial death duty, shall exceed one-tenth of the

proceeds in Ireland of that duty as levied as an

Imperial tax for the same period, then the amount

of the excess shall not be treated, for the purposes
of the Act, as part of the proceeds of an Irish tax,

and 'the amount payable to the Irish Exchequer in

respect of the proceeds of the Irish tax shall be

reduced accordingly.

To this it only remains to add that the recent

Irish Convention, which reviewed the position in the

light of the events which have occurred since 1914,

and which issued its report in April, 1918
(

3

), con-

tained a majority in strong favour of placing all

branches of taxation, other than Customs and Excise,

under the exclusive control of a,n Irish Parliament.

^ect. 15 (1) (d).
2 Sect. 17 (3).
3 Cd. No. 9019 of 1918.
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CHAPTER V.

THE CORPORATION DUTY.

Early demand for a duty, supplementary to the death

duties, on property so held as never to pass on death

Imposition of such a duty in Holland, Germany, and
France Unsuccessful attempts in this direction in

the United Kingdom by Gladstone in 1853 and 1863
Continued absence of such a duty in his opinion, in

1881, the greatest of all the anomalies surrounding the
death duties Views hereon of Royal Commission, of

1880 on City Livery Companies- -Subject brought
forward by Childers in 1885 as part of a scheme for
the "

final reform "
of the death duties Defeat of

Gladstone's government in 1885 on the budget bill

Immediate imposition of the duty by the new Chancellor
of the Exchequer (Hicks-Beach) in the precise terms
of the Childers budget Lord Randolph Churchill's
views of the duty Its financial results Case for its

extension.

No sketch of the death duties payable in the

United Kingdom, viewed from their economic

standpoint, would be in any way complete without

reference to a tax which, although not strictly in

itself one of those duties, is in fact charged in lieu

of a death duty by reason of property being held in

such a manner as to render its devolution on death

an impossibility. The duty in question, which is

known as the Corporation Duty, has had a short

but interesting history.

It is difficult to say to whom is actually -due the

credit for devising this particular duty, but its

germ in this country is certainly to be found so

far back as the year 1830 in an interesting little

work by Mr. James Humphreys addressed to the

improvement of the efficiency and yield of the
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British Stamp Duties generally (

1

). Having re-

viewed the various individual taxes then coming
within the designation of Stamp Duties

(

2

),
and

having made numerous very practical suggestions

(many of which were afterwards realized) for

their improvement, the writer concluded his observa-

tions by remarking that
"
corporations aggregate

being, in a legal view, perpetual bodies, need some

special provision to subject them to a charge corres-

pondent to a succession tax of whatever description.

The last observation," he continued,
"
may be

extended to the duties on sales and mortgages of

land, neither of which at present affect the lands of

corporate bodies, whether aggregate or sole, includ-

ing corpoTations in the metropolis and the country,

and ecclesiastical bodies of higher grades, as

bishops, deans and chapters, prebendaries, etc.

These, taken in the aggregate, produce perhaps some

millions annually, which are never bought or sold

or mortgaged. Turning to the personal property
of corporate bodies, it is sufficient for the present

1
Suggestions respecting the Stamp Duties affecting Real and

Personal Property, by James Humphreys (London, 1830).
2 Up to the year 1894 the death duties were always treated by

Parliament, as well as in the Annual Reports of the Commissioners
of Inland Revenue, as one of the branches of the stamp duties.

(As to the first appearance of a death duty, as a State tax in

England, under the guise of 'a stamp duty, see ante, p. 42). It-

is only since 1894 that Parliament has officially recognised the death

duties, under that designation, as a distinct category of taxation;
and the Commissioners of Inland Revenue now devote a separate
portion of their Annual Reports (under the title of Estate, &c.,

Duties) to these duties : (i.e., (i) the English and Irish Probate

Duty and Administration Duty, or the Scottish Inventory Duty;
(ii) the Account Duty; (iii) the Temporary Estate Duty; (iv) the
Estate Duty; (v) the Settlement Estate Duty; (vi) the Legacy
Duty ; and (vii) the Succession Duty) and to the Corporation Duty.

The Increment Value Duty has never been classified, either by
Parliament or by the Commissioners of Inland Revenue, as a death

duty, but forms one of the class known as Duties on Land Values.
The fundamental reason for its payment is an increment in value
death being only one of the potential occasions on which, if an
increment has arisen, it can be levied.
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purpose to advert to the unknown capitals of the

Bank, the East India, South Sea, and other com-

mercial companies, and of some of the more ancient

and wealthy canal companies. None of these are

liable to probate, legatory and succession duties on

personal estate. Nor is it an answer that the

individual shareholders contribute towards them,

since they pay only in respect of the dividends, and

not of their companies' capital. Some average might

surely be taken of the successive periods when, if the

different foregoing properties belonged to individu-

als, they would become liable to the different duties

enumerated, and they should be assessed accord-

On the continent the subject had already received

practical treatment in Holland (the cradle of

modern European death duty taxation (*) ), where

a special tax affecting the property of religious cor-

porations had, for some time past, been in operation ;

and in certain parts of Germany there were also

traces of a somewhat similar tax under the title of

Aequivalentsgebuhr. In France, however, no steps

in this direction seem to have been taken until, in

1849, a law was enacted imposing sur les biens de

mainmorte an annual tax at the rate of 5 per cent.,

which was expressly stated to represent the equiva-

lent of the droits -de mutation entre mfs et par deces

hitherto escaped by societies which not only never

died, but very rarely made any alienations of their

property either by way of sale or gift (

2

).

1 De Parieu, in his Histoire dcs Impots gcneraux sur la Propriete
et le Revenu, p. 64 (Paris, 1856), refers to Holland as

"
le pays

classique de la fiscalite
1

."
2 French law of the 20th February, 1849. See also further hereon

post, p. 192.

For the subsequent history of this duty in France, see Les Impots--
en France, by Caillaux and others, vol. 1, p. 66 et seq. (Paris, 1904).
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So far as the United Kingdom is concerned, the

topic does not appear to have attracted attention in

Parliament previous to the discussions surrounding

the initial imposition of the Succession Duty, when

it became apparent that property remaining indefi-

nitely in the hands of a corporation which never

dies, was, in effect, being placed in a position which

endowed it with an actual immunity from taxation

at the expense of property in the hands of an

individual, all descriptions of which latter property,

as a direct result of the Succession Duty, thence-

forward came under a possibility of incurring a

liability to taxation on transmission by death. It

was accordingly to meet the preferential position in

which corporately-enjoyed, as distinct from individu-

ally-enjoyed, property was thus placed that, in the

year 1853, the Government notified its intention of

imposing an entirely new tax upon property in

mortmain, so as to represent a financial equivalent

to the death duties potentially payable had the

particular property been in "individual ownership.

The original pronouncement in this connection was

made by Mr. Gladstone, then Chancellor of the

Exchequer for the first time, in reply to an enquiry
from Mr. Bright (*), who, following somewhat on

the lines suggested some 23 years previously by Mr.

Humphreys, was rather inclined to favour the

imposition of a tax payable on the capital of cor-

porately-owned property at stated periods, say every
25 or 30 years (

2
). One of the difficulties in acting

X 0n the 28th April, 1853, in the House of Commons (126 Parly.
Debs. (3rd ser.), c. 682).

2 127 Parly. Debs. (3rd ser.), cc. 369, 370. In Austria a periodical
tax is understood to be levied on the capital value of the property
of corporations.

G
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on this suggestion would, however, have been that it

would have been most difficult to say when the particu-

lar cycle of years should commence, seeing that the

corporations involved might very fairly have

objected to its being assumed that they should all

have been deemed to die at any given moment. And

it was partly for this reason that Mr. Gladstone, at

a somewhat later stage of the session, announced that

the Government favoured a commutation in the

shape of an annual tax, instead of laying on one in

the lump on the capital of the property at arbitrary

fixed periods (

1

).

The bill
(

2

)
which was duly prepared with a view

to carrying this purpose into effect accordingly

opened by reciting that it was deemed expedient for

an annual duty substitutive to the Succession Duty,
to be imposed on property which, being vested in

corporate or other permanent bodies, or being

subject to permanent trusts, was so held as not to

attract a liability to duty under the Succession Duty
Act, 1853

(

3
), and contemplated the immediate levy

of a duty of three-pence for every twenty shillings

of the net annual income, profits or amount of such

property. This rate, however, was only indicated

for a period of seven years, for after the year 1860

the duty was to have been permanently increased to

X 127 Parly. Debs. (3rd ser.), c. 1380 et seq. It is of interest to

note that when finally the duty was imposed in 1885, this was the

exact course followed.

2 This was the Corporation Duty Bill, 1853. It was not till" later

that the practice became general of disposing of the financial require-
ments for, the whole year, as far as possible, in one bill. This
omnibus financial bill, first known as the Customs and Inland
Revenue Bill (so named after the two great collecting Depart-
ments) has, since 1894, been known as the Finance Bill. It is,

however, divided into parts, consecutively numbered, each part

dealing with one particular duty, or set of duties.

316 & 17 Viet. c. 51.
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one of 6d. in the , or, in other words, to a rate

of 2^ per cent. The property of trading and

religious corporations was excluded from the scope

of the bill, and so also were hospitals, almshouses,

schoolhouses, libraries, museums, etc., .but the

realised property of charitable corporations generally

was included.

Pressure of other business prevented the intro-

duction of this bill in the session of 1853, and

although the subject was one to which passing refer-

ence was continually being made, it was not until

the year 1863, with Mr. Gladstone as Chancellor

of the Exchequer for the third time, that a scheme

for taxing corporations was formally introduced to

Parliament
(

1

), the plan on this occasion taking the

shape of a proposal for the abolition of the relief

from Income Tax which charitable bodies enjoyed.

But although -very liberal provisions were made, by
the preservation of the exemptions from Income Tax

in their favour, to free from the intended taxa-

tion buildings belonging to hospitals, colleges and

charities, funds destined to keeping churches and

chapels in repair, and the property of institutions

supported by voluntary subscriptions, the whole idea
'

was, from the veiy outset, met with such a strong
and organised opposition that the Chancellor of the

Exchequer soon realised the impossibility of carry-

ing his proposals, and was reluctantly compelled to

withdraw them. In taking this course, however, Mr.

Gladstone did not fail to protest against what he

viewed as the taxation of the whole country at an

augmented rate in order, as has been said, to enable

1 H.C. Bill No. 91 of 1863, which, shorn of the proposal in ques-
tion, became the statute 26 & 27 Viet. c. 22.

r-*
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governors of charities to feast and founders of

charities to gratify their vicarious vanity at a lesser

cost
(

r
j.

The subject, which now looked like being:

indefinitely shelved, in fact disappeared from serious

discussion for a considerable period of time. It

was, however, never entirely absent from Mr. Glad-

stone's mind, and, indeed, in his 1881 revision of

the Probate Duties (

2

), admittedly brought forward

as a temporary measure only, we find him observing

that one of the surrounding questions with which

he was unable to deal, owing to the insufficiency

of Parliamentary time at his disposal, was that of

the unfair exemption from taxation of property of

the
"
dead hand." This, he went so far as to say,

was, in his mind, the greatest of all the anomalies

surrounding our then system of death duty taxa-

tion. "I do not know," he added,
" how long the

Parliament of this country, which is supposed to

have some self-governing energy, will be inclined

to bear this intolerable anomaly. I, myself, have

had the honour of once failing in an attempt to deal

1 This, it has been observed by Mr. Sydney Buxton in his Finance
and Politics (London, 1888), was a fair retort on the part of the
Chancellor of the Exchequer to the arguments used by the

governors of a certain hospital to the effect that the tax would cost

them 820 a yar and would compel them to receive fewer patients." When the managers [of this hospital] tell me," said Mr. Glad-

stone,
"

that the exaction of 820 will compel them to dismiss 500

patients, I am entitled to ask,
'

Why, then, do you spend 220 in

a -feast, what right have you to eat up in an hour 150 cases?
' '

(170 Parly. Debs. (3rd ser.), c. 1897).

This remark occurs in a speech made by Mr. Gladstone imme-

diately prior to the withdrawal of the Government proposals, of

which speech it has been said that it was one of the greatest of all

Mr. Gladstone's argumentative discourses, and one which, as a piece
of abstract reasoning, has never in any popular assembly been

surpassed: Paul's History of Modern England, vol. 2 (London,
1904).

2 See ante, p. 49 et seq.
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with it
(

1

).
Xo serious uo extended attempt has

been made since that time to deal with it; but the

time must come when it must be dealt with. It

will be dealt with, and dealt with boldly, at the

time when the other anomalies of the death duties are

taken in hand and reduced to a condition of justice

and equality (

2
)."

Meanwhile the question was also receiving con-

sideration outside Parliament, for it had been

mentioned in the proceedings ta.ken before the Royal
Commission of 1880 on the City Livery Companies ;

certain of these companies (

3

) having announced

their willingness to pay to the State an equivalent

duty for the death duties escaped by them in the

past. In recording this fact, the majority of the

Commission added that, in their view,
"
the State

would not be justified in singling out the companies
for special legislation in this respect;" whilst the

minority report said that "we think the companies
have done right in themselves proposing that they
should pay Succession Duty (

4
)."

"With the matter thus before the public eye, the

moment was" distinctly favourable for its recon-

sideration, and having already announced, in 1883,

in his first budget, his intention of developing the

subject (

3

), Mr. Childers, in 1885, in his third

budget, brought forward, as part of a plan for the

"final reform" of the death duties
(

6

), a definite

l
l.e., in 1863. See ante, p. 99.

2 260 Parly. Debs. (3rd ser.), cc. 592, 593.
3 More particularly the Goldsmiths', Grocers', and Clothworkers*

Companies.
1 These reports, dated respectively the 28th May and the 3rd June.

1884, are published- in vol. xxxix., pt. 1, ,of Bepprts of Commis-
sioners, Inspectors and others, for 1884.

5 277 Parly. Debs. (3rd ser.), c. 1531.
6 "I propc=e ;

"
said Mr. Childers in his budget speech on the
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proposition to place a tax upon the income of

corporate property very much on the lines of the

tax originally contemplated by Mr. Gladstone some

32 years previously (

1

). Bearing, however, in mind

the nature of the opposition to the scheme involving

the taxation of charitable funds which had been

advanced in 1863, exemptions were now proposed

of such a character as practically to disarm criti-

cism
(

2

). Property vested in any Department of the

Government or legally appropriated to any public

or semi-public purpose, as well as that belonging
to any Friendly Society or Savings. Bank or applied

for religious or charitable purposes, -was at once to

be excluded from the charge of the duty. Then, to

avoid any semblance or possibility of dual or penal

taxation, exemptions were proposed upon all

property constituting the capita,! of any body cor-

porate or unincorporate established for any trade

or business or being the property of a body whose

capital stock was so divided and held as to be liable

to be charged to Legacy Duty or Succession Duty ('').

Finally the exemptions were to be carried to

property acquired by any corporation within a

period of 30 years, on the assumption that some duty

30th April, 1885,
"

to put into operation . . . the final reform of

what are popularly called the death duties. There are two branches
of the proposal which I am about to make, the one assimilating the

incidence of the tax on real to that on personal property, and the

other imposing an equivalent dutv upon corporate property
"

(297

Parly. Debs. (3rd ser.), c. 1150).

"

1 See ante, p. 98.

2 Per Paul's History of Modern England, vol. 5 (London, 1906),
the (1885) .Corporation Duty was "

a remnant of Mr. Gladstone's
bold design for making charitable endowments contribute to the
revenue in 1863." .,

3 On taking all the exemptions into account it was said that the
Inns of Court and the City Companies were the bodies most likely
to contribute. See further hereon, post, p. 105, note (*)
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might have been paid iu respect thereof within a

recent period.

In this very modified form it is hardly to be

wondered at that the proposal was received with

practical unanimity (

1

), the only question of diffi-

culty being the rate at which the duty should be

levied for it must be remembered that, at that

period, if a corporation could have been supposed

to have died, the property passing to its successor

might have been presumed to have been liable to

death duties at the aggregate rate of 13 per cent.,

if personalty, or 10 per cent, if realty. It was in

these circumstances that the rate of the duty was

fixed at 5 per cent. (

2
)j which it was proposed, and

confirmed by one of the Childers budget resohi-

tions
(

3
), should be payable as an annual tax on the

income of all corporately-owned property (other

than that expressly exempted).
Once again it looked^ (although momentarily only

as events soon proved) as if the scheme was doomed

to failure, for in June, L885, Mr. Gladstone's admin-

istration, of which Mr. Childers was the Chancellor

of the Exchequer, was actually defeated on the

1 Per Sir Michael Hicks-Beach, in the House of Commons on the
8th June, 1885, then a member of the Opposition but shortly after-

wards the Chancellor of the Exchequer responsible for placing the

Corporation Duty on the Statutes-book :
"

I will not object to the
5 per cent. Income Tax on corporate property, excepting by saj'injj

that it appears to be a severe tax bv way of commutation for death
duties

"
(298 Parly. Debs. (3rd. ser.), c. 1433).

But on the 23rd July, 1885, when Chancellor of the Exchequer.
Sir Michael Hicks-Beach observed that although, at first, he had

thought 5 per cent, rather a high rate, after becoming more

thoroughly acquainted with it, he came to the conclusion that, on
the whole,

"
corporate property could really have nothing to com-

plain of in having to pay a, 5 per cent, duty
"

(299 Parly. Debs.

(3rd ser.), c. 17041.
2 This rate, it will be noted, was double that originally contem

plated. See ante, p. 99.
3 297 Parly. Debs. (3rd ser.), cc. 1247, 1248.
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Budget Bill (*) containing these and many other

proposals, and the Ministry resigned (

2
).

But on

Lord Salisbury coming into office, with Sir Michael

Hicks-Beach (

3

)
ius Chancellor of the Exchequer, the

new Government, whilst rejecting the death duty

proposals of its immediate predecessor, at once

adopted those relating to the Corporation Duty,

which, without further delay, were placed upon the

Statute-book
(

4

).
The management and collection

of the duty were, it may be added, expressly placed

in the hands of the Commissioners of Inland

Revenue, to whom all necessary powers were given
both to demand annual returns from bodies

liable to the duty and to enforce the delivery of all

requisite accounts.

Since this date the duty has continued without

any amendment, although it is now known that in

1 H.C. Bill No. 154 of 1885.

2 The actual defeat of the Ministry arose on a proposal relating
to the taxation of alcohol. But per Mr. Gladstone (the then Prime

Minister), the secret of the opposition to the Childers budget bili
"

is not in the omission to tax wine, it is not in the compassion for

the drinker of beer, it is not in the anomaly, if there is an anomaly,
of the taxation of spirits; it is in the Death Ditties. It is because
in the death duties my right hon. friend has invaded the sanctuary
of landed property (ante, p. 101 note (

6
)). . . . Therefore the death

duties, though modestly retiring in the second place, do, in reality,
if I am able to comprehend the case, constitute the ground and
basis of the whole of these proceedings to-night; and if my right
hon. friend had taxed wine and if he had forborne to tax spirits and
beer, there would have been no niodification of the opposition of

the right hon. gentleman opposite (Sir Michael Hicks-Beach) and
those who- feel with him, because of this fatal blot in the profane
attempt to modify the death duties to the disadvantage of landed

property" (298 Parly. Debs. (3rd ser.),'c. 1502).
3 Afterwards Viscount St. Aldwyn (1837-1916).
* As sects. 11 to 20 of the Customs and Inland Revenue Act, 1885

(48 & 49 Viet. c. 51). The verbiage of these sections practically

corresponds word for word with that employed in the relative

sections of Mr. Childers' rejected budget bill. In these circum-
stances Mr. Gladstone may very fairly be said to have had a large
measure of official connection with the actual imposition of the
tax which he himself had proposed in Parliament in 1853. See

ante, p. 98
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making preparation for the budget on which he was

at work in the autumn of 1886, Lord Eandolph

Churchill contemplated effecting a considerable

increase in the yield of the duty by withdrawing the

exemptions so far as they favoured property owned

by municipal corporations. Taking the accounts of

certain of these corporations of mixed sizes and im-

portance, he struck an average of the income

derived from their rentals, waterworks, gasworks,

tolls, etc., and from this he estimated that through-

out the whole kingdom there still remained a gross

income of over 10,000,000 which could be made

assessable to the duty, and from which he calculated

that a net addition to the revenue of some '300,000

might have been obtained (
1

).

The actual revenue derived from the tax has,

however, been somewhat disappointing ;
for Mr.

Childers, in introducing the scheme in 1885, had

looked to it to produce about 150,000 per annum
(

2

),

and one estimate had even gone so far as suggest-

ing 600,000 as a potential figure
"

if the proposals

of the Chancellor of the Exchequer were carried out

as they ought to be
(

3

)." As a, matter of fact, in the

first year of its imposition, its yield only just

exceeded 30,000 (

4
), and the highest point was

1 See for further details The Life of Lord Randolph Churchill,
hv Winston Spencer Churchill (London, 1906).

2 297 Parly. Debs. (3rd ser.), c. 1159.
3 Per Mr. "Arthur Arnold (297 Parly. Debs. (3rd ser.), c. 1197).
4 The total income on which the duty was assessed in the year

1885-86 was. in round figures, made up as follows:

City Companies, City of London Corporation, s. d.

and Inns of Court 593.000
Other bodies 102,000

695.000

For full particulars as to the yield of this duty see Table 11 in

oh. 12 (post, p. 34HK
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reached in the year 1915-16, with the figure of

'62,000. In these circumstances the tax is rather

one which may be said to have proved itself as of

greater value in upholding a principle than in pro-

ducing a revenue
; and, precisely on this question of

principle, it is certainly a matter for consideration

whether the moment has not now arrived at which

the rate should be raised, for if a 5 per cent, rate

was necessary when the death duties were producing
an annual sum of about 7,500,000 (their yield

in the mid-eighties), the rate should surely be much

higher at the present day, when, without.any corres-

ponding growth of capital, their yield has increased

to more than four times this amount an increase

due in the very first pla.ce to the graduated Estate

Duty, now rising to as much as 20 per cent., which

in the year 1894 took the place of the three per cent.

Probate Duty chargeable in the year 1885. To

continue to maintain the rate at 5 per cent, would,

in these circumstances, seem to confer something in

the nature of a benefit on corporately-owned pro-

perty which it was the very essence of the Corpora-

tion Duty to do away with.
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CHAPTER VI.

THE DEATH DUTIES AND GRADUATED
TAXATION.

Graduation based on relationship Economic theories

Privilege theory Faculty theory Sequence of inherit-
ance theory Bentham on the limitation of succession

right Xext .of kin Spouses Illegitimate children
Charities Relatives by marriage Step-children and

step-parents Adopted children -Graduation based on
amount Economic theories Goschen's Estate Duty
(1889) Harcourt's Estate Duty (1894) Critics of

graduation as applied to these duties Aggregation
French economists on progressive death duty taxation.

Of the many features presented by the death

duties none, perhaps, is more
. likely to arrest the

attention of the student of public finance than the

ease with which these duties have shown themselves

capable of responding- to the requirements of the

moment by the adoption of varying graduations in

their scales of rates, based either on relationship or

on amount (

1

).

The former of these methods has now, indeed,

obtained wellnigh universal acceptance; but to such

a degree has this position been reached by instinct

rather than by argument, that it may safely be

asserted that many modern financiers would be

puzzled to no small extent were they asked to put
into scientific language the causes leading to this

result. Interesting as the question is, it is one

which has received very scant consideration, except-

ing, perhaps, in the Dutch school of economic

1 Under some fiscal systems there is a single death duty graduated
both on relationship and amount. A typical example is afforded by
the New Brunswick Succession Duty, as to which see post, p. 377.
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thought, a position which will cause no surprise

when it is recollected that the Netherlands were the

first to introduce into Europe, north of the Alps, a

death duty in the nature of a succession duty

graduated on considerations of relationship, and

that it was to this Dutch system that, at the close

of the 18th century, we, ourselves, turned for

practical examples on the elaboration of the British

Legacy Duty in the year 1796.

Of the various theories propounded by Dutch

writers, the greatest prominence has perhaps been

given to those which may respectively be labelled as

(1) the privilege theory; and (2) the faculty theory,

each of which is dealt with at some length by N. G.

Pierson in his well known treatise on the Principles

of Economics
(

1

).

The privilege theory finds, as Pierson tells us, one

of its strongest supporters in Sprenger van Eyk,
who argues (

2
)
that as the relationship of a benefi-

ciary to the author of the bounty is more remote, or

where there is no relationship at all, the privilege

or accident if that term is preferred of succeed-

ing is the greater, and should be taxed with

relatively greater severity. In other words, the

gratuitous acquisition of property on death should

be made a reason for more or less heavy contribu-

tion to the public Exchequer according as such

acquisition is more or less fortuitous, and according
as the privilege conceded by the State in allowing
it to take place is more or less great. Some of the

1 Leerboek der Staathuishoudlcunde, in 2 vols., the 2nd in 2 parts
(Haarlem, 1896-1902). The quotations from the work of this Dutch
author used in the following pages are taken from Wotzel's English
translation (London, vol. 1, 1902; vol. 2, 1912).

2 In his work entitled De Wetgeving op het Recht van Snccessie
en van Overgang bij Oi-erlijden, 3rd ed. (The Hague, 1892).



6.] GRADUATED TAXATION. 109

older French economists have also supported this

view, Thiers (*) having laid it down that the Less

an estate passed to near relatives, the more the

transmission was due to social conventions protect-

ing property and to the aid of society generally, or,

ih other words,
" au fisc qui la represente;

" and de

Parieu (
2
) having followed on the same lines with

the assertion that it was only logical that the law

should inflict '-an increasing tax to punctuate its

assent to gratuitous acquisitions of property on

death, as the transmissions followed less and less

a natural sequence, and lost themselves more and

more in the general mass of the community. In

America, too, graduation by consanguinity has been

defended on the same grounds, the Supreme Court

of Massachusetts having decreed that such gradua-
tion

"
has a sanction in reason, for the moral claim

of collaterals and strangers is less than that of

kindred in the direct line, and the privilege is there-

fore the greater (

3

) ;" a view which seems to pre-

suppose that it is a function of the State to enforce

this moral claim and that, this being the case, the

more remote the relationship the less chance would

there be of the successor being able, apart from

the help of the State, to acquire possession of his

succession, and therefore the more should he pay
to the State for putting him into possession.

The privilege theory has, however, according to

Pierson, failed to carry conviction.
"
Which,'*

says that authority in criticising it, "is the greater

lln his De la Propriete, p. 373 (Paris, 1848).
2 In his Traite des Impots, vol. 3, p.- 216 (Paris, 1863).
3 Per Field, C.J., in delivering judgment on the 17th October,

1894, in the Supreme Judicial Court of Massachusetts, in the case

of Minot v. Winthrop, 162 Mass. Rep. 113, at p. 123 (Boston, 1895).
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accident or privilege ;
to receive a small legacy from

an uncle or an aunt, or to inherit a very large estate

from a rich father? Who are the more numerous,

childless uncles and aunts, or very rich parents?

These are questions for statisticians. It is certainly

accidental when one's co-heirs are not numerous ;

still more so* when the person from whom one

inherits has been lucky in his speculations. If the

privilege, in the sense of the degree of fortuitous-

ness, were the standard for determining the per-

centage-rate of the tax, the Chancellor of the

Exchequer would have a very difficult problem indeed

to face."

The second, or faculty, theory, is founded on the

argument that beyond any ability for the payment
of duty conferred on at successor with reference to

the amount of his benefit, such ability is also influ-

enced by the degree of consanguinity existing

between him and the author of the bounty, owing
to the fact that as the relationship is more distant,

so the faculty of the recipient is all the larger,

the receipt of the benefit being all the more unex-

pected. A son, it is said, seeing the station of life

and methods of living of a wealthy father, orders

his own existence largely on the assumption that

he will, in the ordinary course of nature, become the

recipient of part of his father's means, and thus his

faculty for taxation, on receipt of those means, is

less than that of a distant relative or stranger who,
in the testator's lifetime, had no reason to suppose
he could in any way be the recipient of any portion
of the testator's estate. It was on this very ground
of natural expectations that, so long ago as the

Roman vicesima hereditatum et legatorum, Pliny
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the Younger, in his Panegyric on Trajan, had

defended the exemption of near relatives from the

charge of the tax
;
and seventeen and a half centuries

later the same theme was expounded by Mr. Glad-

stone in defence of the consanguinity scale applied

to the 1853 Succession Duty.
"

It appears to me,"

Mr. 'Gladstone said in the course of his speech to

the House of Commons on the 12th May, 1853
(

1

),

"
that this principle [graduation based on con-

sanguinity] is neither unjust nor impolitic. Speak-

ing generally, those who enjoy direct succession are

educated in expectation founded on that succession,

are trained up, and have their habits and mode of

life formed with relation to the property they look

forward to enjoying. Upon them, therefore, it

would be a great hardship, were the State to step in

and take away any material portion of that property

which they have been taught to expect. On the

other hand, successions of strangers, and of persons

not within traceable degrees of consanguinity, are

successions very commonly of an accidental char-

acter and are unconnected with any training or

expectations. These are successions, too, in rela-

tion to which caprice takes a large range. It does

appear, therefore, very reasonable that a scale

founded on degrees of consanguinity should be

maintained
(

2
)." This principle, it may be added,

was accepted at the time with hardly any dissentient

voice, practically its only critic being the Earl of

Malmesbury who, in the House of Lords, said that

if a graduated scale of Succession Duty was deemed

1 See ante, p. 71.
8 127 Parly. Debs. (3rd ser.), c. 272. At a later date, as the

result (as Mr. Gladstone himself observed) of long reflection, his

views of 1853 were somewhat modified : see post, p. 128.
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advisable, he thought it should be based on a scheme

which would tax at the lowest rate those who suc-

ceeded most rapidly, and which would have resulted

in charging successions between brothers at a lower

rate than between parent and child
(

1

).
But the

idea at the time found not supporters ; although, as

has already been mentioned
(

2
),

the principle

involved has since been put to practical application

in a number of countries.

The faculty theory has also found a considerable

amount of support amongst French (

3

)
and Italian

(

4
)
writers

;
and pre-war German opinion, which

strongly favoured this theory, seems in a great

measure to be traceable to a report of the Bavarian

Finance Committee dealing with an increase in the

Bavarian Succession Duty rates in 1852, when the

new scale then adopted was largely based upon con-

siderations of family ties and upon the circum-

stance that the more distantly related the testator

was to the beneficiary, the less the property was

in any way communal property, the more the re-

ceipt of it was unexpected, and the greater was the

faculty of the recipient for taxation.

But the fact that this particular theory makes a

very general appeal to many of the continental

schools of economic thought will be more readily

appreciated when it is recollected that, under most

foreign systems of law, completely free powers of

U29 Parly. Debs. (3rd ser.), c. 627.
2 See ante, p. 7.
3 See, for example, Eaphael-Georges LeVy's article entitled Les

droits de succession en France et a Vetranger, published in the
Eevue des Deux Mondes for the 15th June, 1910 (Paris).

1 See, for example, bk. 6, ch. 7 (Impoate sui trasferimenti di

proprieta e complementari ad esse) in Augusto Graziani's treatise

Istituzioni di Scienza delle Finanze (Turin, 1897.)
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testamentary disposition are only accorded where

the testator is not survived by certain classes of

heirs of near relationship, which heirs have them-

selves a legal right to varying parts of their testa-

tor's estate. And it is proba.bly under the influence

of some such consideration that Piersou, whilst he

is personally unwilling to assent unconditionally to

the faculty theory, is none the less- prepared to give

to it a certain measure of acceptance, restricting,

however, such acceptance to the extent to which the

duties do not exceed a certain limit.

But although, beyond this limit, Pierson would

reject the faculty theory in reference to graduation

by relationship, he would none the less make novel

use of it by splitting the rates of Succession Duty
into two parts Part A representing a portion

attributable to relationship and Part B being at a

rate regardless altogether of relationship and

charged merely because of the faculty of the suc-

cessor to pay. This Part B, Pierson goes on to

explain,
" would be treated as an amplification of

the Income Tax
;
its percentage rate would have to-

be regulated approximately on the basis of th&

Income Tax, so that, in a given year, there would

be paid, in respect of Death Duty B and Income

Tax together, the same amount as if all sums

inherited or obtained in that year through succes-

sion had been classed as income accruing in that

year. The law would, therefore, as regards its

administrative form, be something like that intro-

duced in England in 1894, but would differ from

that law in essence. For the Death Duty B would

not be an Estate Duty, inasmuch as it would not

be charged on the property as a whole, but on the

H
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share or legacy which accrued to each of the

beneficiaries. It would not be in the essence of

deferred taxation or accumulated debt (
l

) ;
it would

not be an imperfect antidote for a faultily devised

Income Tax system (

2

). It ought . . . to be a means

i'or giving effect to the principle of taxation accord-

ing to faculty."

But the question still remains, for those who reject

both the privilege theory and the faculty theory,

as to the particular basis on which graduation by

relationship is founded
;
the most conclusive answer

to this question seeming to be that it is due to the

recognition by fiscal science of the connection

"between the death duties and the law of inheritance,

a theory which may, perhaps, be designated as the

sequence of inheritance theory (

3
). Viewed from

this aspect considerable interest attaches to an essay

of Jeremy Bentham
(

4

) (1748-1832) written for the

most part before, but published immediately after,

Pitt made his proposal for the imposition of a

Legacy Duty based on consanguinity. The essay

opens with the enquiry: "What is that mode of

supply, of which the twentieth part is a tax, and

that a heavy one, while the whole would be no tax,

1 The reference is to the composition branch of the bade tax

theory. See ante, p. 12.
2 The reference is to the corrective branch of the back tax theory,

See ante, p. 13.
3 This theory has been put to a novel use in the new Swiss Civil

Code. Having provided that, in case of need, both ancestors and
descendants and brothers and sisters are bound to maintain one
another, it enacts (by art. 329) that

"
1'action alimentaire est

intente'e contre les debiteurs dans I'ordre de leurs droits de
succession."

*
Supply without Burden; or Escheat vice Taxation: being a

Proposal for a saving in Taxes by an Extension of the Law of
Escheat including Strictures on the Taxes on Collateral Successions

comprised in the Budget of 7th December, 1795, by Jeremy
B?ntham (London, 1795): The Works of Jeremy Bentham, vol. 2,

p. 585 et seq. (London, 1843).
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and would not be felt by anybody?" and the author

gives as the answer to this, as he himself called it,

riddle: "An extension of the existing law of

escheat a law coeval with the very fiscal elements

of the constitution ;
to which I would add, as an

aid to its operation, a correspondent limitation . . .

of the power of bequest;
"

a proposition in support

of which he advanced tlie argument that what the

State took under "a civil regulation in matters of

succession," could not be felt as a loss by a person

who by law was not entitled to it as heir, whereas

if he was by law entitled as heir the subtraction of

any part as tax could not but
"

excite something
of a sensation of a loss." Put shortly his plan had

three leading aspects: First, he would have

abolished the law of intestate succession except

between near relatives, that is relatives within the

prohibited degrees of affinity for marriage, and,

of these, uncles and aunts, grandparents, and

perhaps nephews and nieces, were only to take half

of what the then existing law would give them ;

whilst any of such relatives who were childless and

without prospect of children were only to take a life

interest in their succession. Secondly, he would

have limited the power of testamentary disposition

where there were no such near relatives to
"
the half

of whatever property would be at present subject to'

that power (

1

)." Further than this Bentham did

1 Rodman J., in delivering judgment in 1872 in the Supreme
Court of North Carolina, in the case of Pullen v. the Commissioners

of Wake Count]/, 66 N.C. Rep. 361 (Raleigh, 1872), at pp. 363 and
364, said :

" The right to give or take property is not one of those
natural and inalienable rights which are supposed to precede all

government, and which no government can rightfully impair. There
was a time, at least as to gifts by will, when it did not exist; and
there may be a time again when it will seem wise and expedient
to deny it."
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not propose to go, for he considered that
"

if a man;

were allowed no power at all over what property he

left behind him, he would, in many instances, either

be indifferent about getting it, or spend it as fast

as he got it, or transfer it to some happier clime,

where the interests of the community were better

understood, and the feelings of individuals treated

with more respect." And, thirdly, he would thus

have insured the receipt by the State of a substantial

portion of the property of its deceased owner by
means of' an extension, as he called it, of the law

of escheat
;

a. doctrine under which, where a person

dies intestate' with no known relatives, his estate

devolves upon the Crown, so that, in such circum-

stances, there is the equivalent of a tax of 100 per

cent.
(

1

).
For his proposal, viewed as a whole,

Bentham claimed four advantages, namely, (1) Its

unburthensomeness, (2) Its tendency to cut off a

great source of litigation, (3) Its favourableness to

marriage, and (4) Its probable popularity on that

score.

Commenting on this remarkable scheme, Professor

Seligman observes
(

2

)
that it was but a step from

Bentham 's suggestions to say that since it is exceed-

ingly difficult to draw a sharp line where family
consciousness ends, it is more just and more practica-

ble for the State to take away a small part from

1 Escheat, even where there are kindred, has been justified on
the ground that if it were not for the existence of the community
a fortune could

'

not be amassed. This view has been advocated

by Eschenbach : Erbrechtsreform und Erbschaftssteuer, pp. 54. 55

(Berlin, 1891); and by Carnegie in an article entitled The Gospel
of Wealth contributed to the North American Eeview, vol. 183,.

p. 1098 (New York, 1906).
2
Essays in Taxation, by E. E. A. Seligman, 8th ed. (New York,

1913),
For some observations on the development of Bentham's scheme-

at the hands of Continental economists, see post, p. 387.
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direct relations and an increasingly large sum from

remote relations ;
and it is, indeed, precisely on this

basis that graduation by relationship has developed.

What are the prudent limits of taxation to be im-

posed on remote relatives or strangers is, however,

a question which repeatedly comes under discussion,

and to show that Bentham's gospel is not without

supporters even to the present day, reference might, .

amongst others, be made to the views of Sir

Nathanial Nathan, formerly the Attorney-General in

Trinidad, who strongly inclines to the opinion that

the succession of remote collaterals or strangers

should only be permitted if based on justification

of
"
meritorious claim," failing which he would see

the whole property of the deceased swept into the

fiscvj. Nathan's proposals, as he himself .sum-

marises them, gO' to the following extent (*) :

"(1) Without increasing taxation on the succes-

sion of husbands, wives, and direct descendants,

greatly to stiffen the rate on the succession of

collaterals
; rising to fifty per cent, at the least in

the case of strangers not occupying the position of

personal dependants. This class may think them-

selves undeservedly fortunate if they are allowed

to .succeed to anything at all. Except as a senti-

mental concession to some principle of capricious

and posthumous omnipotence, there is no conceivable

reason why they should.

1 Nathan's Economic Heresies (London, 1909).

See also letters on A Revenue from. Intestacy, by Sir Alfred

Hopkinson, in The Times of the 4th February and the 20th May,
1918; by Sir Dudley Stuart-Smith, in The Times of the 6th Feb-

ruary, 1918; and by "Lincoln's Inn," in The Times' of the 27th

May, 1918, citing The Law of Personal Property, by Joshma
Williams, 7th ed., p. 367 (London, 1870); and compare these letters

with Hilgard's scheme referred to post, p. 389.
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"
(2) A strict limit should be placed on what may

be bequeathed for public or charitable purposes,

both as to the proportion of the total property- that

may be so disposed of, and as to the amount that

may be allowed to be taken by any one institution

from any one estate. If a man has greatly at heart

the cause of any institution, he should be at liberty

to benefit it in his lifetime by transferring- to it

what he destines for it."

It is views such as those expressed by Bentham

or Nathan that go a long way towards punctuating
1

graduation by relationship as being founded solely

on the fiscal recognition of the connection between

the death duties and the law of inheritance; a

recognition which may now, indeed, be said to have

received universal acceptance in the adoption of

scales rising in amount as the degrees of relationship

become remoter and remoter, some systems (like the

French) even now carrying this principle to the

extent of increasing the rate in the direct line

according to whether the successor is (1) a child or

parent ; (2) a grandchild or grandparent ;
or (3)

beyond these degrees.

The common starting point in all consanguinity
scales of succession duty may thus be said to be

the child of the deceased (or other the author of the

bounty) who will invariably be found either to be

taxed at the lowest rate, or to be exempted from

duty; the latter course having been strongly

advocated by Adam Smith (*) on the ground that the

death of a father often involved a loss rather than

a gain of revenue to his immediate family, although
he admitted it might be otherwise where the child

1 In his Wealth of Nations, bk. 5, ch. 2, pt. 2. app. to arts. 1 it 2*
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had been established in life by his father, and was

away from home and self-supporting emancipated

in the language -of Roman law, or foris-familiated

in that of Scots law. It may also here be mentioned

that under some systems of law, although not under

our own, a higher rate of duty is charged where the

succession is upward to an earlier generation than

where it is downward to a later generation, the reason

given being that affection flows downwards more

readily than upwards (*). Such a view is, however,

notably at variance with the doctrine advanced by

Pliny to the effect that in the case of the hcereditas

luctuosa of father to son, the father's sorrow

entitled him to exemption.
So far as the surviving spouse is concerned it has

always been the practice under British fiscal law,

ever since the imposition of the first consanguinity

scale in 1796, either to grant complete exemption
or to charge at the lowest rate. And even between

1780 and 1796, when the British Legacy Duty was

payable as a receipt stamp duty varying according
to the amount of the legacy, the two additions made

respectively in 1783 and 1789 to the initial scaJe

imposed in 1780 were expressly limited to legacies

other than those devolving on a wife, child, or

grandchild (
2
).

The most difficult point demanding solution in

this country has, however, been the position in the

scale to be allocated to illegitimate children, a

difficulty directly traceable to the early common
law of England which, as is so well known, regarded

1
Zwolf Paragraphen iiber Pauperismus und die Mittel Him zu.

steuern, by Hilgard, p. 34 (Heidelberg, 1847).
For further reference to this work, see post, p. 389.
8 See post, p. 322, note (

l
).
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the child born out of wedlock as jilius nullius, and

as being debarred not only from all right of

inheriting from either father or mother, but from

any right to the surname of either parent, or of

any claim on them for support or education (

1

).

Even to this day the doctrine of filius nullius

(save when expressly limited by statute
(

2

) )
has

lost little of its potency in English-speaking

countries, in most of which the law in this connec-

tion presents a very severe front on comparison with

the laws of various European nations. In France,

in Switzerland, in Belgium, and in Spain, definite

and extensive legal rights have long since been con-

ferred, including rights of succession, going in some

cases to the whole of the inheritance. But it has

remained for Norway, in the so-called Children's

Eights Law of 1915, to take the initial step

towards placing illegitimate on a footing of com-

plete equality with legitimate issue, for by this

1 For an interesting dissertation on this subject, particularly ad to
the relative standpoints of the common law and the canon law con-

cerning the effect of the subsequent marriage of the parents, see

Bolland's Introduction, p. 21 ct aeq., to vol. 12 of the Seldeu

Society's edition of the Year Books of Edward the Second (London,
1916).

2 As, for example, by the Friendly Societies Act, 1896 (59 & 60
Viet. c. 25), s. 58 (2): or the National Insurance Act, 1911 (1 & 2
Geo. 5, c. 55), s. 42 (/), as applied by the National Health In-

surance (Deposit Contributors, Payment on Death) Eegulations,
1913 (St. R. & O., 1913, No. 1036); the National Healfti Insurance

(Deposit Contributors, Payment on Death) (Scotland) Regulations,
1913 (St. R, & O., 1913, No. 476-S. 31); the National Health In-

surance (Deposit Contributors, Payment on Death) Regulations
(Ireland), 1913 (St. R. & O., 1913, No. 1093); the National Health
Insurance (Wales) (Deposit Contributors, Payment on Death)
Regulations, 1914 (St. R. & O., 1914, No. 677); and the National
Health Insurance (Approved Societies) Consolidated Regulations,
1918 (St. R. & O., 1918, No. 932).

In cases coming within these provisions small sums belonging to

persons who were illegitimate, and who have died intestate and
without making any nomination, may be paid to the persons who
would have been entitled if the deceased had been legitimate.
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Norwegian law it is, amongst other matters, enacted

that a child whose parents have not entered into

marriage with each other has not only a right to

the family name of both father and mother, but

also the right to inherit from both and from their

relatives as if born in wedlock, and a claim on

whichever of the parents has the care of it to main-

tenance and education in the same manner as if

it we-re legitimately born.

Influenced no doubt largely by the sequence of

inheritance theory British fiscal authorities have

always felt themselves compelled to treat the

illegitimate child as liable to the highest, or stranger

in blood, rate; and in this view they have been sup-

ported by the decision of the Courts. But the

subject is one which has caused much controversy,

and the case against the practice has been made at

very considerable length by Mr. W. P. W. Philli-

more (

1

).

A branch of the case to which Mr. Phillimore

makes special reference is that of illegitimacy

arising from marriages with a deceased wife's sister,

but this category has now already disappeared as

a result of the provisions of the Deceased Wife's

Sister's Marriage Act, 1907
(

2
), an Act which is,

moreover, of no small importance as an implied

recognition by the Legislature of the correctness

of the attitude of the British fiscal authorities"

towards the illegitimate child in that it decrees

that "no claim by the Crown for duties leviable

1 \ulliu8 Filius: The Stranger in Blood, by W. P. W. Phillimore,
The Law Magazine and Review, vol. 30, p. 257 et seq. and p. 422
et seq. (London, 1905).

2 7 Edw. 7, c. 47. See also the Colonial Marriages (Deceased
Wife's Sister) Act, 1906 (6 Edw. 7, c. 30).
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on or with reference to death, and before the passing
of this Act due and payable, and no payment,

commutation, composition, discharge, or settlement

of account in respect of any duties leviable on or

with reference to death before the passing of this

Act duly made or given, shall be prejudicially

affected by anything herein contained."

Although very little has actually been said in

Parliament on the subject of the rate of duty
attributable to illegitimate children, it is of con-

siderable interest to note that in the Parliamentary
discussions surrounding the introduction of the

British Legacy Duty on a consanguinity basis in the

year 1796 the Attorney-General (

1

) expressed the view

that the terms of the Bill then under discussion were

such that if a testator described his legatee to be a

child, although illegitimate, such a beneficiary would

enjoy the exemption from duty thereby conferred

in the case of lineal descendants (

2

). That this

remark should not necessarily be taken as repre-

senting the studied opinion iof Mr. Pitt and the

Government is, however, evident from the fact that

the Solicitor-General
(

3

),
in answering a speech by

Mr. Fox in which the latter had bemoaned the
"
great hardship on illegitimate children (

4
)," had

just previously observed that although the case of

illegitimate children was somewhat hard, it would

1 Sir John Scott, afterwards the Earl of Eldon, Lord Chancellor.
2 32 Parly. Hist., c. 1029.

It should be mentioned that lineal descendants of a testator were
first charged with Legacy Duty in this country by the Legacy Dutv
Act, 1805 (45 Geo. 3, c. 28), and that, since "1815, it is the"Stamj>
Act, 1815 (55 Geo. 3, c. 184), on which this charge has been
founded. The charge of lineal issue to Succession Duty is founded
on the Succession Duty Act, 1858 (16 & 17 Viet. c. 51).

3 Sir John Milford.

*32 Parly. Hist., c. 1028.
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be impossible to make an exception in their favour ;

"
besides it would be in the power of the father to

provide for the payment of the tax by making an

additional allowance to his natural child
(

1

)." So

far as this subject has since been ventilated in

Parliament the view has always been accepted that

the correct rate in these cases is 10 per cent. (
2
) ;

and in a bill presented to Parliament by Mr. Spring

Rice
(

3

), (then Chancellor of the Exchequer), ia

1836
(

4
), wiih a view to the general consolidation

of the law relating to the Stamp Duties, the

schedule
(

5

) containing the rates of charge, in terms

proposed, as regards the Legacy Duty, to impose
the 10 per cent, rate

(

6
)

in respect of any benefits

going, inter alia, to
"
any illegitimate person or

other stranger in blood to the deceased." The

historic discussions which surrounded this bill, so

far as it related to the imposition of ai stamp duty
on newspapers, left its other provisions practically

unnoticed, and, indeed, want of parliamentary time

ultimately caused its death duty clauses to be

abandoned. But when, in 1844, prominence was

again given to this question, it was remarked in a

J 32 Parly. Hist., c. 1029.
2 That is since 1805, in Great Britain, and since 1842, in Ireland.

From 1796 to 1804 the rate was 6 per cent., and thence until the

following year, 8 per cent., in Great Britain; whilst the relative

rates in Ireland, prior to 1842, were from 1805 to 1806 4 per cent.,
'

and thence till 1842 5 per cent.

The charge for the 10 per cent, rate of Legacy Duty is to-day,
throughout the whole United Kingdom, founded on the scale of

rates contained in the third part of the Schedule to the Stamp Act,
1815 (55 Geo. 3, c. 184); and it is of interest to note that in the
whole century following this enactment, Mr. Spring Rice's bill,

next referred to, is the only bill presented to Parliament attempting
to codify and re-enact the law of 1815 in this connection.

3 Afterwards Lord Monteagle of Brandon in Kerry (1790-1866).
4 H.C. Bill No. 140 of 1836.
5 S3parately printed as H.C. Bill No. 299 of 1836.
6 This 10 per cent, rate was to have applied to Great Britain

only ; the rate suggested for Ireland was 5 per cent.
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full dress debate on the Probate and Legacy Duties

that the Legacy Duty fell with great severity on

natural children ''who, in the eyes of the law, are

strangers in blood
(

l

) ;" and in one of his speeches

delivered immediately preceding the introduction

of the Succession Duty Bill, in the year 1853, we

find Mr. Bright urging on Mr. Gladstone (then

Chancellor of the Exchequer for the first time) the

desirability of reconsidering the question of con-

sanguinity, for he (Mr. Bright) thought that
"
nothing could be more barbarous than charging

1 per cent, to one relative and 5 per cent, to another,

and 10 per cent, to a stranger, although the latter

might be an illegitimate child
;

it was making such

a child pay for his illegitimacy (
2
).

3 ' The question

was, however, one which Mr. Gladstone advisedly

left untouched, and in the course of the progress of

the Succession Duty Bill he even refused to accept

an amendment proposed by Mr. Hadfield to the effect

that children born without marriage, whose parents

married subsequently, should pay a duty of only

one per cent. (
3
).

Again, in a discussion which took place in the

year 1879 as to the then desirability of the abolition

of the Legacy Duty, reference was made to the

"painful aspect" of the 10 per cent, rate, so far

as illegitimate children were concerned, in that it

was by this channel alone that many persons learned

of their illegitimacy. But here again the House

of Commons assented to the correctness of the action

1 73 Parly. Debs. (3rd ser.), c. 1037.
2 124 Parly. Debs. (3rd ser.), c. 833.
3 Mr. Hadfield's idea was to carry to England and Ireland the

Scottish law under which, in these circumstances, such childrau

were legitimised (128 Parly. Debs. (3rd ser.), c. 399).
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of the Eevenue Autliorites, Sir Stafford Northcote (*),

the Chancellor of the Exchequer, even observ-

ing that
" with regard to the subject of the descent

of property to illegitimate issue, while he admitted

4hat many hard cases might result from the opera-

tion of the present system, he doubted whether it

would be wise to disturb an arrangement which had

existed for so long (

2
)." In 1906

(

3

) and again in

1914
(

4
)
ineffectual attempts were made in the House

of Commons by private members to secure the

passage of bills to assimilate the rates of Legacy
and Succession Duty in the case of legitimate a.nd

illegitimate relatives, but on each occasion the bill

was dropped. And so the matter remains to the

present day.

Another category of beneficiaries coming within

the 10 per cent, rate which has from time to time

demanded special consideration is that comprising
charitable institutions. Already in 1812 Sir John

Newport had sought, but had not succeeded in

obtaining, permission to present a bill
*'

to exempt
from payment of any duty on legacies all bequests

for the education 6r maintenance of any poor

children, or for the support of widows or other poor

persons, or for the support of any charitable insti-

tution, within the United Kingdom (

5
)." But it

was not until 1848 that the question was

seriously brought to a head when, on intro-

ducing a bill
"

to exempt legacies to charitable

1 Afterwards Earl of Iddesleigb (1818-1887).
2 246 Parly. Debs. (3rd ser.), c. 922.
3 The Strangers in Blood Interpretation Bill [H.C. Bill No. 265

of 1906].
* The Illegitimacy and Maternity Bill TH.C. Bill No. 38 of 1914] ;

The Illegitimacy Bill [H.C. Bill'No. 358 of 1914].
5 21 Parly. Debs. (1st ser.), c. 319.
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institutions from duties of stamps I

1

)," Mr.

Raphael announced that his main object in coming
into Parliament had been to introduce the bill in

question ;
and that if it should be carried he would

at once accept the Chilteru Hundreds
(

2

). As is

shown by the pages of the Parliamentary Debates

for the session of the year 1848, Mr. Raphael must

certainly have used every means in his power to

further his cause; for, synchronising' with the

appearance of his bill, a great number of petitions

were handed in from all parts of the country urging
that the relief from taxation for which he was

appealing should be granted. But the Chancellor

of the Exchequer (Mr. C. Wood
(

3

) )
did not see his

way to consent to the remission : and an attempt in

the following year again made by Mr. Raphael to

obtain legislative effect for a bill
"

to exempt from

the Legacy Duties all charitable bequests not to

private individuals but to public bodies
(

4
)

" met

with a similar fate. This agitation, it should be

mentioned, would have dxme no more .than carry

to Great Britain the exemption which had always

been effective in .Ireland from the charge to Legacy

Duty of bequests to Irish charities
;
an exemption

expressly reserved to that country by the Stamp
Duties (Ireland) Act, 1842

(

5
), when the rates of

Legacy Duty were first assimilated throughout the

whole United Kingdom. This Irish exemption, it

should be added, remains effective to the present

day, although in 1863, as part of his cornprehen-

1 H.C. Bill No. 608 of 1848.
2 100 Parly. Debs. (3rd ser.), c. 1222.

3 Afterwards Viscount Halifax (1800-1885).
* H.C. Bill No. 581 of 1849.

*5 & 6Vict. c. 82.
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sive scheme for taxing corporations (

1

),
Mr. Glad-

stone had in fact contemplated its abolition
(

2
).

. Beneficiaries who have married persons of nearer

consanguinity than themselves to the author of the

bounty have, since 1853 (
3

), been taxed at the. rate

of duty which their husbands or wives would pay.

Gifts in the contrary direction are not, however,

similarly privileged. While therefore a child-in-

law would be taxed as a child, a parent-in-law

(unless himself related in blood) would be taxed as

a stranger, and a step-child (unless himself related

in blood) would be taxed as a stranger, while a step-

parent would be taxed as a parent.

Adopted children have no special privilege with

regard to rate of duty, there being nothing in our

law akin to that feature of Roman law under which

a married man who had no hope of children, or had

survived them all, could, with proper formalities,

adopt a stranger, who thence-forward stood in filial

relation to him, exactly as if he were in fact his

child.

Before dismissing the subject of graduation based

on relationship, it remains to add that death duty
taxation of this nature has recently lost much of

its former distinctiveness in our own country as

one of the direct results of the development of Sir

William Harcourt's Estate Duty. More than one

of Harcourt's immediate predecessors had, indeed,

thrown considerable doubt on the soundness of this

particular method of regulating a death duty, and

Mr. Lowe, in 1871, seems "to have approved of its

1 See ante, p. 99.

2 170 Parly. Debs. (3rd ser.), cc. 224c, 244d.
3 By the Succession Duty Act, 1853 (16 & 17 Viet. c. 51).
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continuance on no other grounds than that this line

of action was "
so thoroughly ingrained in the minds

of the people of this country, that it would be in

vain to seek to make any great alteration in it (*) ;

"

an expression of opinion which was very fully en-

dorsed by Mr. Disraeli, who, in condemning Mr.

Lowe for even breathing any doubt as to the

economic soundness of the scheme of our Legacy
and Succession Duties, observed that, in voicing

such a suggestion, Mr. Lowe "had put himself in

entire opposition to the traditions and even the

passionate convictions of the people of this

country (

2

)." The question was one to which Mr. Glad-

stone subsequently addressed himself, and, bearing in

mind the very pronounced views in this connection

to which he had given expression on the introduc-

tion of the Succession Duty in 1853
(

3

), it is of

peculiar interest to note that, in 1889,
"

as a result

of long reflection," he came to the conclusion that

"there was a great deal to be said in favour of the

proposition to simplify to the uttermost the question
of the death duties by the adoption of a single

charge and by the abolition of the consanguinity
scale (

4
) ;

"
a view which found its echo in the

following year in a statement of Mr. Goschen (then

Chancellor of the Exchequer) to the effect that no

simple reform of the death duties could be intro-

duced until the consanguinity scale was abolished,

although such an abolition would, he thought,
" run counter to the general feeling of the coun-

*205 Parly. Debs. (3rd ser.), cc. 1412, 1794.
2 205 Parly. Debs. (3rd ser.), c. 1790.
3 See ante, p. Ill,

*324 Parly. Debs. (3rd ser.), c. 738.
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try (
1

)." The Legacy Duty and the Succession Duty,
both taxes graduated on a basis of consanguinity,

are still in full force in the United Kingdom ;
but

the influence of these two duties on the general

scheme of British death duty taxation is, when

coupled with the Estate Duty, comparatively

insignificant, a fact which is demonstrated in one of

the Tables appearing in a later chapter of this

work
(

2
).

So far this chapter has been addressed chiefly to

the subject of graduation as applied on a basis of

consanguinity, a practice which, as has been seen,

may be said to have met with general acceptance
at the hands of fiscal science as a practical recogni-

tion of the relation between dea.th duty taxation

and the laws of inheritance. But, as has been

observed, graduation may also be founded on the

value of the property, or of the interest therein,

subjected to taxation
;
and from this standpoint it,

has been defined as being either (1) regressive^.

where the tax decreases as the taxable amount

increases (

3

) ; (2) degressive, where the tax increases

up to a certain amount but remain's consistent

beyond that point (

4
) ;

or (3) progressive, where the

tax increases as the taxable amount increases. Of

these three sub-divisions, it is the last which has.

infused an entirely new lease of life into the subject

of graduation by amount, in consequence of the

definite establishment in this country, by Sir

William Harcourt's measure of .1894, of a scheme

1 335 Parly. Debs. (3rd ser.), c. 528. .

2 See post, p. 351.
3
E.g., the Probate Duty under the Stamp Act, 1815 (55 Geo. 5,

c. 184). See post, p. 315.'
*
E.g., the Probate Duty under the Customs and Inland Revenue

Act, 1881 (44 & 45 Vict.'c. 12). See post, p. 318.
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of death duty taxation systematically fouuded on

progressive lines
(

1

).
The adoption of this course

had, indeed, become inevitable in the concluding

years of the 19th century in response to public-

opinion which, due in no small degree to the ever-

increasing democratic influence on public finance,

had for some time past been focussing itself upon
a demand for equality of fiscal sacrifice by the

machinery of some tax on property regulated by a

scale of rates increasing in amount as the value of

the taxable mass grew larger and larger (

2

).

It is a trite saying that there is nothing new under

ihe sun
;
and to the fiscal antiquarian it 11133-, there-

fore, perhaps not be without interest to be reminded

that the principle of progressive, rather than pro-

portional, taxation, loomed large in the theory of

taxation of the Confucians. This principle was,

indeed, very quaintly enunciated so far back as

the 7th century by a Chinese writer, K'ung

Ying-ta, who, quoting from the Canon of Poetry (

3
)

the lines
" The pitcher has been exhausted, It

is the shame of the jar," thus commented upon

them(
4
): "It means," he said, "that tins is the

shame of the drinker, who takes charge of the jar.

The large jar is like the rich and large family ;
the

small pitcher, the small and poor family. If both

1 For an exhaustive .study of Progressive Taxation, the reader is

referred to Seligman's Progressive Taxation in Theori/ and Practice,

printed in parts 1 & 2 of vol. ix. of the Publications of the
American Economic Association (New York, 1894).

2 The socialistic writer, Edward Bellamy, shortly before 1894, had

strongly decried graduation according to consanguinity, and had
looked to graduation according to amount, if drastically applied,
as a potent instrument to lead to economic equality.

3 One of the Confucian classics.
* The Economic Principles of Confucius and liis .SWiooJ. by Chen

Huan-Chang, p. 630 of vol. 45 of Studies in History, Economics,
and Public Law, edited by the Faculty of Political Science of the
Columbia University (New York, 19-11).
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the jar and the pitcher are arranged for drinking,

one should drink more from the jar and less from

the pitcher until both are exhausted ; this is the

principle of equality. It is just the same principle

as that of taxation : where both the rich and the

poor are taxed, in money as well as in labour, one

should tax the rich more and the poor less, up to

the point that both can bear the burden
;
this is also

;the principle of equality."

In the writings of John Stuart Mill (1806-1873)

we find a strong tendency in the same direction.
" With respect to the large fortunes acquired by

gift or inheritance," observes that author
(

1

), "the

power of bequeathing is one of those privileges of

property . which are fit subjects for regulation on

grounds of general expediency; and I have already

suggested as a possible mode of restraining the

accumulation of large fortunes in the hands O'f those

who have not earned them by exertion, a limitation

-of the amount which any one person should be per-

mitted to acquire by gift, bequest, or inheritance.

Apart from this . . . ,
I conceive that inheritances

and legacies, exceeding a certain amount, are highly

proper subjects for taxation, and that the revenue

from them should be as great as it can be made
without giving rise to evasion, by donations during
life or concealment of property, such as it would be

impossible adequately to check. The principle of

graduation (as it is called), that is, of levying a

larger percentage on a larger sum, though its appli-

cation to general taxation would be in my opinion

objectionable, seems to me both just and expedient
as applied to legacy and inheritance duties."

1 Mill's Principles of 'Political Economy, bk. 5, ch. 2.
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Mill, it should be observed', would have gone-

much further than Bentham, for he wished not only
to abolish collateral inheritance altogether, but

even to limit inheritance in the direct line, his view

being that the law should only do on behalf of an

intestate what the intestate himself ought to have

done that is, to make reasonable provision for

wife, children, and dependants. With regard to

children he thought that in a majority of instances

the good not only of society but of the individuals

would be better considered by bequeathing to them

a moderate rather than a large possession, a view

in which he has a strong supporter in Andrew

Carnegie, who has recently gone to the length of

remarking (

1

), that considering
"
the usual result

of enormous sums conferred upon legatees, the

thoughtful man must shortly say,
'

I would as soon

leave to my son a curse as the almighty dollar,
v

and admit to himself that it is not the welfare of

the children, but family pride which inspires these

legacies."

But even at the time at which these views were

being expressed by Mill (1848), graduation regu-

lated by amount was by no means a novelty in our

own country, for in the concluding years of the 18th

century Pitt had introduced a progressive scale in

several excise duties. He had, for example, made

the carriage and horse duties increase progressively

by reference to the number kept, and thus, whilst

the owner of one carriage paid 12 a year, the

owner of four carriages was charged 60 a year,

or 15 in respect of each carriage. Again, while

one horse could be kept on payment of a tax of

iln his Gospel of Wealth, p. 10 (New York, 1900).



6.] GRADUATED TAXATION. 133

2 17s. 6cl., the charge of two horses was 9 9s. Od.,

or 4 14s. 6d. each. But no corresponding scheme

of graduation had as yet been applied to direct taxa-

tion, and indeed for an illustration of the first

practical step in this direction we have to go so

far forward as the year 1889, when the Chancellor

of the Exchequer (Mr. Goschen) introduced a duty

chargeable at the fixed rate of 1 per cent, and known

as the Estate Duty (

1

),
which was made payable (1)

in addition to Probate Duty in the case of every

grant of representation made on or after the 1st

June, 1889, where the net value of the personal

estate exceeded 10,000 ; (2) in addition to Account

Duty where the value of the property in an account

delivered on or after the 1st June, 1889, exceeded

10,000; and (3) in addition to Succession Duty
where the value of a. succession upon a death on or

after" the 1st June, 1889, exceeded 10,000,' and

where the value of any succession to 'real property
under the will or intestacy of any person so dying
did not exceed 10,000, but its value, together

with the value of any other benefit taken by the

successor under such will or intestacy, did exceed

10,000.

This duty was imposed, to quote Mr. Goschen's

own words, in recognition of the fact "that it is

the men whose fortunes are considerable who pay
least in proportion to their aggregate income and

property (

2

)," and that, this being the case, equity
demanded a greater proportional share from the

large, than from the small, fortune. Once these

1 The duration of this duty was strictly limited by the Customs
and Inland Eervenue Act, 1889 (52 & 53 Viet. c. 7), to a period of

seven years, and it is .now always referred to as the Temporary
Estate Duty.

2 335 Parly. Debs. (3rd ser.), c. 527.
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premises were admitted, and put to practical appli-

cation by a Conservative Government, there was

considerable point, a.s well as no small touch of

genial malice, in that portion of the Budget Speech
of the Liberal Chancellor (*) in 1894, in which he

described himself as a "faithful disciple" of his

predecessor (Mr. Goschen), borrowing not only his

name (Estate Duty) but also his principle

(graduation by amount) and carrying that princi-

ple, as he said, to its ."legitimate conclusion" by
the institution of a sliding scale of duty, rising pro-

gressively as the capital value of the property
taxa.ble increased in amount. So clever, indeed,

was the method adopted by Sir William Harcourt

in propounding his scheme of progressive gradua-
tion that, on broad principles, the opposition were

debarred from any effective criticism. This, indeed,

is a position which will be all the more readily appre-

ciated when we recollect that the principle is one

which actually received the blessing, not only of

Sir William Harcourt's predecessor, but also of his

successor, the latter of whom (Sir Michael Hicks-

Beach), after having been responsible for the seven

consecutive budgets (1896-1902) which followed

the defeat of the liberals in 1895, even observed that

he had no objection to the principle of graduation

as applied to the death duties, adding, moreover,

that "during the seven years he had been Chan-

cellor of the Exchequer he had found the principle

of graduation work exceedingly well
(

2

)."

Mr. Lecky thought that the danger of progressive

taxation under a democratic system of government

1 Sir William Harcourt.
2 124 Parly. Debs. (4th ser.), c. 169.
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was that it enabled one class to impose on another

burdens which it was not itself asked to share, and

to impel the State into schemes of extravagance to

be financed by the rich minority (

1

).
But the

severest criticism which made itself heard in 1894

upon the general principle of graduation based on

amount was practically limited to those objectors

who constituted what was known as "the thin end

of the wedge party," and who took the position that

if we abandoned arithmetical proportion and made

the rate, as well as the amount, of taxation increase

with the magnitude of the capital taxed, there would

be no halt, for there is no logical limit, in the down-

ward road until we had taxed all big capitals away
and had arrived at complete communism. This, it

is only fair to say, was but an echo of what had

been heard five years previously on the introduction

of Mr. Goschen's (1889) Estate Duty, in regard to

which 110 less an authority than Mr. Gladstone (
2
)

had then observed that whilst, in principle, there

was no injustice in a scheme of graduation based on

amount, yet the great difficulty surrounding the

subject was that of keeping the graduation within

bounds Sir William Harcourt, himself, following

Mr. Gladstone with the statement that one of the

chief characteristics of stones of this kind was

indeed that, when once set rolling, they acquired the

peculiar property of rolling faster and faster
(

3
).

The coiicisest reply to such critics as these in 1894

was perhaps that supplied by Lord Farrer, who very

tersely remarked
(

4
)

that it was sufficient answer

1 Democracy and Liberty, vol. 1, p. 287 (London, 1896).
2335 Parly.' Debs. (3rd ser.), c. 1001.
3335 Parly. Dobs. (3rd ser.), c. 1019.
* Sir William Harcoitrt's Budget, by Lord Farrer, in the Con-

temporary Review, vol. 66, p. 160 (London, 1894).
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to them to say that there is an amount of modera-

tion and common sense amongst our countrymen
sufficient to prevent suicide; and, further, as regards

popular demands, that there is more danger in

stubborn resistance than in moderate concessions.

Subsequent history, has, however, shown that the

danger zone of a graduated scheme is, indeed, that

of denning the
"
prudent limits of taxation," and

the three increases in the scale of rates of Estate Duty
effected respectively in 1907, 1910, and 1914, have

put this aspect of the case to a somewhat severe test.

One feature of Sir William Harcourt's scheme of

progressive graduation which calls for special com-

ment is that of the method employed for the purpose
of determining the value of the "estate" liable

to the charge of duty. This aspect of his scheme

indeed goes so much to the very root principle of

the Estate Duty as imposed in 1894 that, in con-

sidering it, the reader must be warned to keep

steadily in mind that the duty in question is in the

nature of a transfer or mutation duty, and not of

an acquisition or succession duty; and that, in its

aspect of a duty based on the fact that property is

changing hands, it Jias, theoretically speaking, no

concern with the successor. The question is :

What is the value of the property that is changing
hands? And to answer this question it was held

to be necessary to aggregate the value of all such

property, from whatever source it might have been

derived. This aggregate value determines the rate

at which the State takes its toll, and it is to

whatever is left when this toll has been taken

that the successors succeed, and on which they

pay a duty in the nature of a succession or
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acquisition duty, based on the degree of relation-

ship existing between them and the author

of the bounty. The principle of progressive gradua-

tion as applied to the Estate Duty by means of

aggregation is, indeed, an elegant refinement of the

faculty theory as applied to death duty taxation.

For seeing that it is the "estate," and not the

beneficiary, that is being taxed, aggregation in fact

represents the agency employed to ascertain the

taxable capacity, or faculty, of that estate, to bear

taxation to a varying degree at a higher or lower

rate. Whereas a duty in the nature of a succession

duty, which taxes the beneficiary on what he re-

ceives, can only be scientifically graduated on

amount, according to the faculty theory, if the

individual position of the beneficiary is looked into;

and it is indeed for this reason that some continental

economists have so strongly objected to progressive

succession duties, taking the view that it is inde-

fensible to charge A., who takes a legacy of 100,000

francs, with a higher duty than B., who takes a

legacy of 10,000 francs (both being in the same

degree of relationship to the testator) without any

investigation into their respective financial posi-

tions, for A. might well be the possessor or no other

property beyond his 100,000 francs legacy, whereas

B. might be a millionaire. To be equitable in pro-

gressively graduating a succession duty on amount,

the individual fortunes of each successor should,

they contend, be looked at (

1

).

1 Per de Cerenville's Lea Impots en Suisse, p. 220 (Lausanne,
1898) : Si 1'on veut absolument adapter la progression a 1'impot
direct non periodique, il faudrait faire varier le taux, non d'apr^s
le inontant de la succession sur laquelle est prelev^ le droit, mais

d'apres 1'etat de fortune do 1'h^ritier ou du legataire.
From this point of view see also Achard's La Justice dang

I'lmpot (Lausanne, 1904).



138 TAXATION OF CAPITAL. [CH.

Certain features of the rule of 1

aggregation, as

originally enacted in 1894
(

1

), having been found to

operate with rather unequal incidence, the Chancel-

lor of the Exchequer (Sir M. Hicks-Beach) in 189

appointed a Committee
(

2

)
to examine into its

operation and to report whether and to what extent

it might be amended without impairing the general

principle. This, it should be recollected, was a,t a

period when, .speaking broadly, settled property en-

joyed the privilege of contributing once only to

Estate Duty during the course of a settlement
(

;>

'),

and the practical grievance with which the Commit-

tee had to deal arose from the fact that in the case

of settlements made by persons dying before 1894

the duty would be taken, and, therefore, aggrega-
tion would take effect, on the death of a life tenant

1 Sse the Finance Act, 1894 (57 & 58 Viet. c. 80), s. 4, which
reads as follows :

For determining the rate of Estate Duty
'

to be paid on any
property passing on the death of the deceased, all property so

passing in respect of which Estate Duty is leviable shall be aggre-
gated so as to form one estate, and the duty shall be levied at the

proper graduated rate on the principal" value thereof :

Provided that any property so passing, in which the deceased
never had an interest, or which under a disposition not made by
the deceased passes immediately on the death of the deceased to

some person other than the wife or husband or a lineal ancestor or

lineal descendant' of the deceased, shall not be aggregated with any
other property, but shall be an estate by itself, and the Estate

Duty shall be levied at the proper graduated rate on the principal
value thereof; but if any benefit under a disposition not made bjr

the deceased is reserved or given to the wife or husband or a-

lineal ancestor or lineal descendant of the deceased, such benefit

shall be aggregated with property of the deceased for the purpose
of determining the rate of Estate Duty.

2 The Committee consisted of the following gentlemen : The-

Solicitor-General (Sir Robert B. Finlay) ; Sir Robert Reid, K.C.,
M.P. ; Mr. R. B. Haldane, K.C., M.P. ; Capt. E. G. Pretyman, M.P.;
Lord Alwyne Compton, M.P.; and Sir H. W. Primrose, K.C.B.
The great legal strength of the Committee is very noticeable, its

first three members having all since occupied the woolsack (as Lord

Finlay, Earl Loreburn, and Viscount Haldane respectively).
3 This privilege was withdrawn by the Finance Act, 1914 (4 & 5

Geo. 5, c. 10), excepting where the duty has been paid on the death
of a predeceasing spouse. See further hereon, ante, p. 57.
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instead of on the death of the settlor, treating the

latter death as the normal and natural event on

which Estate Duty would, in the light of the then

existing law, have been levied. To meet this grievance

certain proposals were made by the Committee
(

l

),

to which legislative effect was shortly afterwards

given (

2

).
In result, save as to unsettled property

not exceeding '1^000 in value, all property passing

on a death was made liable to full aggregation ex-

cepting (1) property in which the deceased never

had an interest; and (2) settled property passing

under a disposition made by a person dying before

1894 in cases where, if the disponer had died since

1894, the property would have been liable to Estate

Duty on his death. The first category was exempted
from aggregation altogether, and the second cate-

gory was only made liable to aggregation to the

extent of enhancing the rate of duty payable either

upon it, or upon any other property passing, by not

more than one-half per cent, in excess of the rate

at which duty would have been payable if such

settled property had been treated as an estate by itself.

It only remains to add that the treatment of the

second category was carried one step further in 1907
(

3
),

1 The Committee reported in February, 1900, and their report was
published as a Parliamentary Paper, Cd. 89 of 1900.

2 By the Finance Act, 1900 (63 & 64 Viet. c. 7).
There were two practical recommendations of the Committee to

which legislative effect was also given by the Finance Act, 1900.
Under the law as it then stood, the Estate Duty was not calculated
at an exact percentage, the duty being chargeable not upon the
actual capital value of the estate, but in general only upon com-

pleted multiples of 100, and all accounts were required to be on
oath. The recommendations were that the duty should be levied

as an exact percentage, and that in suitable circumstances the oath
should be dispensed with. Davenant said cynically long ago that
"

in matters of revenue it has been always found that oaths are

very little regarded "<, See his Essay upon Ways and Means, p. 103

(London, 1695).
3 By tha Finance Act, 1907 (7 Edw. 7. c. 13).
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when the 1900 scheme of limited aggregation was

abolished, and it was provided that this category of

property, as well as that in which the deceased never

had an interest, should be treated as an estate by

itself; a course which has ever since remained undis-

turbed, although, since the withdrawal of exemptions
from duty in favour of settled property effected in

1914, the very raison d'etre of this differential treat-

ment in regard to settled property has ceased to

exist. The matter is, however, of relatively small

importance, and, with the effluxiou of time, the

differentiation must automatically disappear.

Aggregation introduces one practical difficulty in

giving complete equitable effect to progressive taxa-

tion according to amount. In strictness each rate

in the scale should be charged only upon its appro-

priate part of the estate, and the total duty should

accordingly be arrived at by adding together the

results of the several calculations. Aggregation

requires the benefit of the lower rates to be suitably

apportioned among the components of the estate in-

accordance with their respective values, with the

consequence that any correction of the value of any
one component would necessitate a redistribution of

the benefit, a.nd so finality of assessment would be

hard to reach. This system was introduced in 1907

in the case of so much of a millionaire's estate as

exceeded a million pounds (

1

),
but it was found to

be hard to work, and was shortly afterwards put an

end to
(

2

).
It sometimes happens that where an

estate only slightly exceeds the maximum value

chargeable at a particular rate the effect of applying

iBy the Finance Act, 1907 (7 Edw. 7. c. 13}.
2 By the Finance (1909-10) Act, 1910 (10 Edw. 7 & 1 Geo. 5,c. 8).
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the next higher rate is to charge as additional duty
more than the excess value above such maximum,
To avoid this result it was provided in 1914

(

1

)
that

in such circumstances only the amount of such excess

value is to be collected as additional duty.

So far as British Imperial death duty taxation is

concerned, graduation progressively regulated by
amount has been limited to the Estate Duty. But

as Adam Smith observed so long ago as in the year
1776

(

2
)

there is no art which one Government

sooner learns of another than that of draining money
from the pockets of the people; and the principle

of progressive graduation, once it was definitely

translated into practice in the United Kingdom,
soon proved to have great attractions for continental

finance ministers, who were not slow in devising

plans for its application to their particular schemes

of death duty taxation.

For a typical example we need only look at what

has happened in France. Previously to 1901 pro-

gressive taxation as applied to the French Succes-

sion Duty was unknown, and its introduction in that

year was, we are informed by M. Raphael-Georges

Levy (

3

), directly due to the success of the British

scheme of graduated taxation introduced some seven

years previously. M. Levy can, however, hardly find

words strong enough to denounce the scheme, which

he deems a move backward to feudal principles, and

one tending to become an instrument of destruction

and distribution of private property,
"
or rather,.

.
i By the Finance Act, 1914 (4 & 5 Geo. 5. c. 10).
2 In his Wealth of Nations, bk. 5, ch. 2, pt. 2, app. to arts. 1 & 2.
3 Les droits de succession en France et a Vctranger, by Raphael-

Georges Levy, in the Revue des Deux Mondes for the 15th June,.
1910 (Paris).
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which is not the same thing, of absorption of indi-

vidual fortunes by the State." In giving voice to

such expressions of opinion as these he was only

supporting the opinions of his very distinguished

countryman, M. Paul Leroy-Beaulieu, who had

already condemned Harcourt's scheme of 1894 as
" un odieux systeme de spoliation successorale," and

which was " une insulte au bon sens
(

1

)." That

the passage of time did not induce him to modify
these views is shown by an article he contributed to

the Revue des Deux Mondes on the disclosure of the

French budget scheme for 1910
(

2

), which contem-

plated a considerable increase of the French suc-

cession duties on a progressive basis. Such, he then

observed, is the force of the
"
virus

"
of progressive

taxation, that once a legislature has been foolish

enough to introduce it, it cannot long remain

stationary; it makes rapid .progress, ''not only

threatening completely to devour everything sub-

mitted to its charge, but surely arriving at this fatal

result if it is only given time enough."
In fairness to the French school of economic

thought it is only right to add that, great as is the

importance due to the utterances of such eminent

authorities, they have not gone entirely unchal-

lenged, and thus, in 1912, we find M. C. Colson

giving voice to the view that, if progressive taxation

is permissible at all, it is to the succession duties

that it should be applied. A few serious observa-

tions in this connection from this writer may well

1 Trait6 de la Science des Finances, by Paul Lerov-Beaulieu, 6th
ed. (Paris, 1899).

2 La Revolution fiscale, by Paul Leroy-Beaulieu, in the Revue des
Deux Mondes for the 15th December, 1909 (Paris).

Compare also his remarks on progressive taxation contained in his

Traite Theorique et Pratique d'Economie Politique, vol. 4, p. 748
et seq. (Paris, 1896).
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be given in conclusion to this chapter.
" In face

of the complete impossibility," he observes (

1

),
"to

estimate the advantages that each subject derives

from the operation of public services, on which to

make a common apportionment of national expenses,

it must be admitted that absolute justice cannot be

realised in taxation (

2
),

which should be distributed

with particular regard to the contributive faculty

of all. Now it is hardly open to discussion that these

faculties increase, not only proportionately with,

but even quicker than, an increase in value of pro-

perty, and that, in order to obtain the same degree

of sacrifice from the poor as from the rich, a higher

percentage must be taken from the possessions of

the latter. Even admitting this principle as sound,

wfe have always objected to a progressive income tax

by reason of its inquisitorial nature and of the con-

stant annual valuations demanded of the means of

contributors
(

3

). But a valuation of property for

succession duty purposes, made only at lengthy

intervals on the occasion of death, when an inventory

even becomes necessary for the purposes of leading

to a distribution, has not the same objections. It

is quite reasonable that large estates should be ex-

tensively taxed on these occasions, provided that

1
Organisme economique et Desordre social, by C. Colson (Paris,

1912).
2 Armitage-Smith, in his Principles and Methods of Taxation

(London, 1906), propounds the view that a death duty progressively

graduated by amount tends to counterbalance inequalities in other

parts of the fiscal system. Such a scheme of graduation is, in his

opinion, compensatory to possible overweighting of the individual

factors in taxation, and it is an attempt, by manipulaton of parts,
to obtain that balance of equity which no human skill can wholly
satisfy, but which the problem of taxation imposes upon
governments.

3 From American sources Andrew Carnegie is reported as being
as enthusiastic about a progressive Inheritance Tax, as he is opposed
to a progressive Income Tax.
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the rate of duty does not reach anything approach-

ing a confiscatory figure, which would, of course,

result in the disappearance of a considerable portion
of the taxable matter (at least in the direct line)

by encouraging the practice of inter vivos transfers

of bearer and tangible property. It is, moreover,

also quite natural that the rate of duty should rise

as the relationship becomes more remote, and this

for three reasons : (1) because the property acquired
more and more represents an addition to the bene-

ficiary which he was less entitled to expect; (2)

because had the property been transmitted grade

by grade through the intermediate grades, it would

have been taxed many times over; and (3) because

evasion is all the less to be feared, the owner of a

large fortune attaching less importance to transmit

it in its entirety to distant relatives. And even the

heaviest duty is defensible on devolutions by in-

testacy passing by virtue of the law of intestate suc-

cession to remote collaterals. . . . The true solu-

tion of all these considerations must, however,

necessarily vary in the light of differing national

customs, fiscal necessities, and economic situations.

. . . The great point is that no steps should be

taken which can possibly ha.ve the effect of shaking
that fundamental consciousness on which repose, in

human society, the protection of the needy and future

expectations ;
a consciousness which is the connect-

ing link between successive generations, and of which

the primary conditions and essential manifestations

are the permanence of matrimony; reciprocal obli-

gations of spouses, parents and children ; enfin

V heritage."
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CHAPTER VII.

THE DEATH DUTIES AND DUAL TAXATION.

Development of international finance and resulting risks

of dual taxation Impossibility of creation of a univer-

sally standardized fiscal system Different criteria
for charge of a death duty Dual fixation to Probate

Duty in the United Kingdom The Finance Act, 1894,
as to dual taxation (1) in the United Kingdom, and
(2) in the Empire Locality of assets Different
criteria for attribution of a situation to non-tangibles

Illustration of practical difficulties owing to fiscal

laws of the Cape of Good Hope and the Transvaal

Suggestions for prevention of dual taxation by Royal
Colonial Institute, American National Congress on

Taxation, International Law Association, and Institut
de Droit International Foreign Conventions Anglo-
Swiss Convention of 1872 Anglo-French Convention of

1907 Penal German differentiation against the United

Kingdom Anglo-American Convention of 1899 in

avoidance of differential taxation.

In passing to a consideration of the possible risk

of dual taxation now incurred by capital at the

hands of different, but competing, fiscal authorities,

we approach a question of fast increasing difficulty

in the realm of international finance f
1

)
a science

of comparatively recent creation, and one of which

the development may be said td have synchronised

with the great rise in importance of personal or

moveable rights and property witnessed during the

last two centuries. Indeed, were any date to be

earmarked as that from which finance, in its

iSeligman, in his Essays in Taxation, p. 99 (New York, 1913),

points out that dual taxation by competing authorities is largely
due to the cosmopolitan nature of modern wealth. Such taxation

(or it may be triple or quadruple taxation) is, he adds,
" thus a

product of the modern mobility of capital and labour."
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scientifically international aspect (

r
), first com-

menced its career, one would, curiously enough, be

tempted to quote the year of the initial imposition

of a death duty payable to the English Exchequer,
for it was in that year (1094) that the Bankof England
was founded

(

2
), and that a means for the pernia-

iie-nt investment of capital in this country in

Government stock was first afforded by the funding
of the National Debt. From this moment the role

of personal or moveable property (hitherto chiefly

represented by objects of a tangible nature and quite

of secondary importance as compared with real or

imnioveable property) made stead}- progress, and in

this connection it is of interest to note that by the

end of the 18th century the steps in the Probate

Duty scale (at the commencement of that century

confined to England and not extending beyond a

taxable capital of 20 worth of personalty) had

been advanced to cover a maximum capital of

10,000; which maximum capital was itself

advanced in 1801 to 100,000; in 1804 to 500,000;

and in 1815 to 1,000,000; this last sum being fixed

on for the reason that it was not anticipated that

any person could possibly die possessed of personal

estate oi greater value
(

3
). As a matter of fact no

such millionaire estate made its appearance for a

whole decade after 1815. But from 1825 to 1855

1 Per Sir Nathaniel Nathan, in his Economic Heresies (London.
1909), modern finance has now developed into a

" world organism,
which fulfils its functions in the exercise of that power over
securities which securities exert over money, and money over
commodities."

2
Chapter 20 of the 5 & 6 Will. & Mary (now known as the Bank

of England Act, 1694) founded the Bank of England, and ch'apter
21 of the same session's legislation effected the initial imposition of

the English Probate Duty.
See further hereou ante, p. 36 et seq.
3 Per Lord Wharncliffe in the House of Lords on the 23rd June,

1843 (70 Parly. Debs. (3rd ser.), c. 274).
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there were eight estates of this dimension, and from

1855 to the 13th August, 1859 (the date of the Pro-

bate Duty Act, 1859
(

x

) ), there were four. The last

mentioned Act introduced a proportionate ad valorem,

Probate Duty in cases where the value of the personal

estate exceeded 1,000,000 ; a course which, as the

Commissioners of Inland Revenue observed in

vol. 1 of their 13th Annual Report (

2

),
was

rendered very desirable owing to the
"
rapid increase

in the values of personal estates occasioned by the

expansion of trade and commerce."

In addition to the ever increasing facilities for

investment of capital in British Government securi-

ties, which continued throughout the 18th century,

the following century soon commenced to witness

the creation of vast blocks of capital by all descrip-

tions of corporations, one result of which, in the

United Kingdom, was the passing of certain Acts

culminating in the Companies Act, '1862 (

3

), an Act

generally considered a masterpiece of legislation, by
Avhich the door was finally thrown open to all desir-

ing the privilege of trading with limited liability.

During the same period numberless colonial and

foreign Governments, municipalities, and corpora-

tions commenced to float their loans on the London

1 22 & 23 Viet. c. 36.
2 Cd. 82 of 1870, p. 98.
3 25 & 26 Viet. c. 89.

The law in this connection, as amended by many subsequent
enactments, was again consolidated in 1908, and is now to be
found in the Companies Acts, 1908 to 1917.

Per Sir Nathanial Nathan, in his Economic Heresies (London,
1009),

"
the dawning of modern finance occurred within the memory

of middle-aged men, when the first Limited Liability Act in Eng-
land, and the almost simultaneous acceptance in other European
States of similar legislation, began to encourage a form of partner-

ship or association in which the liability of the individual associate

was confined to his subscription of a definite sum of money paid or

to be paid."

K*
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money market which, in the earlier part of the 19th

century, had easily acquired the position of the

headquarters of cosmopolitan finance
; and, as inter-

national relation's continued to extend, much per-

sonal and moveable property of a foreign nature

came under the ownership of persons in the United

Kingdom, whilst a not inconsiderable amount of

British securities found its way into the portfolios

of foreign holders. In these circumstances it is not

surprising that the developments in direct taxation,

which constituted such a marked feature in the fiscal

systems of most civilised countries during the last

century, were not slow to produce many fine ques-

tions as to the rights of a given country to tax the

income or the capital of funds which either (1),

situate within its territory, belonged to persons

neither nationals of, nor domiciled or resident in.

the country in question, or (2), if belonging to

individual members of one of those categories of

persons, were, in fact, situate out of the particular

country.

In approaching any question involving inter-

national considerations, a fundamental proposition

to be kept steadily in view is that owing to the great

diversities between one .country and another in

manners and in customs, in legal standards, and in

political and economic conditions and requirements^
in no two countries do anything approaching identi-

cal fiscal systems obtain. State A may levy its

death duty as a transfer or a mutation duty, regard-

less altogether of the successor or of the interest

taken by him
; State B may adopt the scheme of an

acquisition or a succession duty, regulated by what

comes to the individual beneficiary and the degree-
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of consanguinity of the latter to the author of the

bounty; whilst State C (as in the case of the

Imperial British Exchequer) may adopt both of

these schemes. State D may look to the nationality,

State E to the domicile, and State F to the residence,

of the deceased ; whilst State G may look to the

nationality, State*H to the domicile, and. State I to

the residence, of the sticcessor. And S.tate Z, to

suggest one- further possibility only, may attach

primary importance to the locality of the asset to

be taxed, treating other considerations as of second-

ary value only. This recital of potential differences

which may exist not only between countries, foreign

one to another, but also within the territories of a

federation o| States embracing in its different parts

many and varied fiscal systems, will be sufficient to

make it at once appa.rent how simple a matter it

can be for one and the same item of property to

become a contributor to more than one Exchequer
on the occasion of its devolution by the death either

of its owner, or of the person beneficially entitled

for life to its income. Seligman, indeed, instances

a case which occurred a few years ago in New York

where a deceased person's estate was actually com-

pelled to pay no less than four separate sets of taxes,

in the United States alone, on the same items

of property, owing to different methods of taxation

employed by different States. And as showing that

there is practically no limit in this connection, he

observes that
"

if the citizen of State A, whose

entire fortune consisted of railway bonds, happened
to die in State B, leaving on deposit in State C the

securities of a railway organised in State D, but

actually operating in State E, his whole estate
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might l>e taxable by each of the five States (*) ;

"
to

which must now be added a potential liability to the

new Federal Estate Tax imposed in the year 191G.

Indeed, where international considerations are

involved, the position has now largely developed into

a contest between capital on the one hand, and the

various fiscal authorities on the other; and as direct

taxation tends more and more to increase, capital

is found to play more and more for safety, being,

as was so graphically observed by Mr. George
Faber in the House of Commons Debates on the

190T Budget,
"

a shy bird, and a cosmopolitan bird,

having no country, but building its nest where it

could best find security (
2
)." This observation, it

should be added, was prompted in support of a

suggestion that the increase in the British death

duties, as contemplated in 1907, would tend to drive

capital out of the country, a proposition not in 'any

way assented, to by the Chancellor of the Exchequer

(Mr. Asquith), who was not slow, later in the debate,

to point out that the result of any such transfer was

often to export capital to a realm where higher death

duties were levied than in this country, and he might
indeed have added to subject it to the ever-increasing

danger of dual taxation (

3

).
In the following'year

1
Essays in Taxation, by E. R. A. Seligman, 8th eel., p. 122 (New

York, 1913).
2 172 Parly. Debs. (4th ser.), c. 1224.

The "
security

" which capital seeks for itself has been much
exemplified lately by the manner in which so many Government
and municipal loans are announced as being issued free of all

Income Tax or death duties in the issuing country; or even, as in

the case of a recent Australian loan, free of any liability for a

possible Capital Levy. See post, p. 292 et seq. as to capital levies.

3 It has been said that few people think of their own death or

of the duties then payable, and that a high present tax on income
is more potent in driving enterprise abroad than any death duty,
however high.
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(1908) the same subject also attracted the attention

of Sir Charles W. Dilke, who seems to have come

to the conclusion that the fear of evasion of duty

by the removal of property abroad was much

exaggerated, for the reason that "there was no

tendency to raise taxation in this country more

rapidly than in others. The direct taxation by pro-

gressive Income Tax in the town of Hamburg, a

resort of men of enormous wealth, was vastly higher

than here, on account of the enormous addition to

the tax for local objects. -The Income Tax and the

death duties, taken together, were rising in Germany
and in France to figures we had not yet reached.

One must also," he said, "-consider such startling

cases as Monaco, where there was no direct taxation,

and the neighbouring portions of certain communes

of France, in which there was the highest direct

taxation in the world, although not in a cumulative

form. Yet no human being seemed to know it, and

no one even moved from the one into the other on

account of the taxation, or left their property at

death by will in the one place rather than in the

other
(

1

)."

So far as domestic taxation within the United

Kingdom is concerned, the Finance Act, 1894, has

expressly aimed at preventing anything in the nature

of the dual payment of Estate Duty by providing that
"
property passing on any death shall not be aggre-

gated more than once, nor shall Estate Duty be more

than once levied on the same death
(

2

)." The Pro-

bate Duty did not, however, always occupy a similar

1 Journal of the Royal Statistical Society, vol. 71 (1908), p. 197.

Compare post, p. 173, note (
1
).

2 57 & 58 Viet. c. 30, s. 7 (10).



152 TAXATION OF CAPITAL. [ClI.

position, as, for more than a century and a half

following its initial imposition, there was always a

danger of its being payable more than once in respect

of the same property on the same death. As ex-

plained more at length elsewhere
(

1

), the Probate

Duty originated in England in the shape of a stamp

duty on grants of representation, and, however many

grants were needed, for one reason or another, in

the course of the administration of any given estate,

each grant, to acquire validity, required to be

stamped as prescribed by. the scale in force as at

the date of the grant according to the value of the

assets covered by it. Further grants of representa-

tion were, and it should be added still are, required

in a great variety of cases, one of the most common

obtaining Avhere a sole, or a sole-surviving, executor

dies intestate, so that the chain of representation

is said to be broken, in which case the Court makes

a second grant of representation to the deceased,

appointing an administrator to complete the admin-

istration of the unadmiuistered assets. So long as

the duty was of a nominal amount only, the matter

was not one of any particular hardship, but the

fixed Probate Duty of 5s. Od., imposed in England
in the year 1694 on estates of a value in excess of

20, had, by the end of the 18th century, developed
into a duty payable on a. sliding scale, the maximum
item in which was a duty of 60 where the personal
estate to be covered by -the grant exceeded, as

mentioned above, 10,000 in value. If, therefore,

in the year 1800 more than one grant of representa-
tion was required from the same court to cover assets

exceeding, and which continued to exceed, 10,000
1 See ante, p. 40.



7.] DUAL TAXATION. 153

in value, a Probate Duty of 60 was payable in

connection with eacli grant as and when issued
;
and

it wa to obviate this dual taxation that, in 1801,

an Act
(

]

)
was passed which, after a recital to the

effect that
"

it is expedient that the duties payable

in respect of probates or letters of administration

should not be paid more than once on the same

estate," went on to make provision for the stamp-

ing, with a gratuitous stamp, of all grants of repre-

sentation relating to any personal property in

respect whereof a grant should already have been

taken out and the full Probate Duty paid.

But this did not at the time quite exhaust the

possibility of dual taxation to -Probate Duty, and

the attention of Parliament continued occasionally

to be directed to case's where, the assets having been

partly situate in the Province of Canterbury and

partly in the Province of York, so that two original

grants of representation were required, much more

Probate Duty had been paid than would have been

the case had only one original grant of representa-

tion been necessary (

2
).

Any recurrence of the latter anomaly was, how-

ever, rendered impossible by certain Acts passed in

the years 1857 and 1858
(

3

), in the former of which

years the probate jurisdiction of the English Eccle-

siastical Courts was put an end to and the Court

iThe Probate Duty Act, 1801 (41 Geo. 3 (U.K.), c. 86).
2 See, for example, the case instanced, in 1843, to the House of

Lords '

by Lord Monteagle, formerly Mr. Thomas Spring-Rice and
Chancellor of the Exchequer, 1835-1839 (70 Parly. Debs. (3rd ser.),
c. 274); or the case instanced, in 1856, to the House of Commons
by Mr. Hadfield (140 Parly. Debs. (3rd ser.), c. 396).

3 The Court of Probate Act, 1857 (20 & 21 Viet. c. 77); the Pro-
bates and Letters of Administration Act (Ireland), 1857 (20 & 21
Viet. c. 79); and the Confirmation of Executors '(Scotland) Act,
1858 (21. & 22 Viet. c. 56).
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of Probate (now the Probate Division of the High

Court) was instituted
;
and by which Acts general

provisions were made for extending the validity of

a grant of representation made in any part of the

United Kingdom, to the other parts of the Kingdom,

by means of re-sealing (England and Ireland), or

certifying (Scotland), the original grant and thus

obviating the necessity of taking out separate grants

within the three separate jurisdictions, provided

that the full Probate Duty payable to the Imperial

Exchequer in respect of the entirety of the personal

and moveable property in all parts of the United

Kingdom had been duly accounted for on the Occa-

sion of the issue of the original grant of representa-

tion
;

a practice which has been applied to the

changed conditions obtaining since the introduction

of the Estate Duty in 1894 by means of Statutory

Rules and Orders in the shape of Orders of Court
(

x

).

Apart altogether from any question of duty, the

reform of 1857-58, above referred to, was one which

was long overdue. Already in 1853 attempts had

been made to introduce a bill with the object of

making a grant of representation, obtained in any

part of the United Kingdom, effective throughout
the whole Kingdom, and instances were then quoted
of cases where as many as four separate original

grants of representation had been necessary to the

same deceased person (
2

). Mr. Charles Trevor, the

then Comptroller of the Legacy Duty Office, had

strongly urged this course in his evidence before

1 See the Supreme Court Rules, England, at pp. 768-774 ot the
St. R. & 0., Rev., 1904; the Codifying Act of Sederunt, Scotland,
bk. L., ch. 5, St. R. & 0.. 1913.

'

Xo. 636, S. 44; the Supreme
Court Rules, Ireland, Order 79, St. R. & O., 1905, No. 409.

*124 Parly. Debs. (3rd ser.), c. 1319.
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the Chancery Commission on whose report the

transfer of the testamentary jurisdiction of the

Ecclesiastical Courts was finally made to the Civil

Courts in 185T
(

l

) ;
and so recently as last year (1918)

the Law Society decided to request the co-operation

of the Attorney-General towards the promotion of a

bill, initiated in Scotland, which would render the

formality of re-sealing
1

entirely unnecessary. It

only remains to add tha.t, in the meantime, the

general principle of re-sealing had received further

development by the Colonial Probates Act, 1892
(

2
),

and the Foreign Jurisdiction Act, 1913
(

3
) ;

whilst

the Finance (So. 2) Act, 1915
(

4
), has even gone the

length, qua any Government stock, of making a

grant of representation issued by any court in the

United Kingdom at once effective throughout the

whole kingdom without any further formalities.

During the latter portion of its career dual taxa-

tion by Probate Duty in the United Kingdom was

thus finally prevented, and, as mentioned above, the

Finance Act, 1894, made very definite provision to

continue this position in regard to the Estate Duty

thereby imposed a position which, in the opinion

of the (1911) Committee on Irish Finance, should

be rigidly preserved in the event of a grant of fiscal

autonomy being conceded to Ireland
(

5

).

But the Finance Act, 1894, went much further

in this direction in that it took an initial step

towards limiting dual taxation within the Empire.

1 See further hereon, vol. 24 of the official Eeports of Commis-
sions for the year 1854 under date of the llth January, 1854.

2 55 & 56 Viet. c. 6.
S 3 & 4 Geo. 5, c. 16.
4 5 & 6 Geo. 5, c. 80.
5
Report of the Committee on Irish Finance, p. 28 (Cd. 6153 of

1912).
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To explain the position in this connection it is

necessary to mention that, by the provisions of this

Act
(

1

), moveable property situate out of the "United

Kingdom was macl'e liable to the payment of the

Imperial Estate Duty in two cases: (1) Where

its deceased owner was domiciled in some part of

the United Kingdom (

2

) ;
and (2) where it formed

part of a British trust. This, it should be observed,

did not in any way extend the area of property liable

to Imperial death duty taxation for, previously to

1894, any isuch property would have been liable

either to Legacy Duty or Succession Duty in this

country, and the practical result of the provision

was, in effect, limited to increasing the amount of

the duty payable, the increased amount flowing to

the Imperial Exchequer under the name of Estate

Duty. So far as the property chargeable happened
to be situate in a British Possession, there was

nothing whatever in the nature of levying a death

duty merely because the property was so situate,

the scheme applying with equal force whether the

property happened to be foreign or colonial in its

situation. There was, in fact, nothing at all

analogous to the attempt which had been made in

the year 1T65 (
3
)
to impose a probate duty on grants

1 These provisions formed part of the Bill (H.C. Bill No. 190 of

1894) as originally presented to Parliament. For a colonial criti-

cism hereon see (1) a memorial from the representatives of various

Colbnies dated the 12th June, 1894 (Cd. No. 7433 of 1894); .and
(2) a. letter from the High Commissioner for Canada dated the

30th June, 1894 (Cd. No. 7451 of 1894); each document "respect-

ing the application of Estate Duty to personal property situate in

the Colonies." See also a memorial from the Royal Colonial

Institute, Colonists and the Budget, The Times, 17th May, 1894.
2 As to Mr. Lowe's attempt so to extend the Probate Duty in

1871, see ante, p. 51.
3 By the 5 Geo. 3, c. 12, which, inter-alia, provided that there

should be paid for every skin or piece of vellum or parchment or

sheet or piece of paper, on which should be engrossed, written,
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of representation issued in the British Dominions in

America, an experiment abandoned in the following
1

year (

1

).
The fact, however, remains that in the

course rf the progress of the 1894 Budget Bill,

through the House of Commons, much was made

of what, to quote no less an authority than Professor

Dicey (

2
), was termed "the extension of the Probate

Duty, under a new name, to moveable property

situate in the colonies." The press, elaborating

this theme, and speaking almost as if a repetition

of the ill-fated scheme of 1765 were in contempla-
tion (although curiously enough none of the critics

actually mentioned this) even went to the length

of conjuring up pictures of the creation of a position

parallel to that arrived at in the year 1773, when

the Government of George the Third came to a

or printed any probate of a will, letters of administration, or of

guardianship, for an estate above the value of 20 sterling money,
within the British Colonies and plantations upon the Continent of

America, the islands belonging thereto, and the Bermuda and
Bahama Islands, a stamp duty of five shillings : further that there

should be paid for every skin or piece of vellum or parchment or

sheet or piece of paper, on which should be engrossed, written, or

printed any such probate, letters of administration, or of guardian-
ship, within all other parts of the British Dominions in America,
a stamp duty of ten shillings.

l The 5 Geo. 3, c. 12, was repealed by the 6 Geo. 3, c. 11, the

preamble of which opened by reciting that the repeal of the earlier

Act was effected inasmuch as its continuance " would be attended
with many inconveniences and would be productive of consequences
greatly detrimental to the commercial interests of these Kingdoms."
A very graphic account of this important incident in the history

of British finance is given in ch. 8, entitled : The Taxation of

America, of McDowall's Life of Chatham (London, 1903). The
British Act of 1765 was a general Stamp Act, in the nature of the

original English Stamp Act of 1694, providing that all business

agreements, legal documents (including grants of representation),
and newspapers, 'should be issued in America on stamped paper
only, the resulting revenue to be applied to the maintenance of

colonial defence. The repeal of the Act in the following year was
memorable for the historic debates in which Pitt, the Elder,
delivered two great speeches upholding the indissoluble connection

between taxation and representation.
2 Letters published in the Times of the 18th and 22nd June, 1894,

entitled : Are we going to Tax Colonial Property 1
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rupture with the American Colonies on the occasion

of the imposition of the tea duty.

''The pecuniary gain," said Professor Dicey (

1

).
"

to be derived from this dangerous and new-fangled

system of taxation will assuredly turn out to be in

substance little or nothing. Our self-governing

colonies possess the means of retaliation. They can

follow, and will follow, the example of the United

Kingdom ; they will extend Colonial Probate Duties

to all the moveable property of persons dying
domiciled in the colonies. To do this, it may be

alleged, exceeds the authority of a colonial Legisla-

ture. Whether the allegation be sound I know not,

but if it be sound, so much the worse. A contest

about taxation will not be the less serious if it

turns into a fight over the extent of the authority

possessed by colonial Parliaments."

It was to meet criticism such as this that the

Government consented to the introduction of a

clause, afterwards sect. 20 of the Act
(

2

),
the

1 In the second of the letters referred to in the preceding note.
2 Sect. 20 of the Finance Act, 1894, reads as follows: .

"
20. (1) Where the Commisisoners are satisfied, that in a British

possession to which this section applies, duty is payable by reason

of a death in respect of any property situate in such possession and

passing on such death, they shall allow a sum equal to the amount
of that duty to be deducted from the Estate Duty payable in

respect of that property on the same death.
"

(2) Nothing in this Act shall be held to create a charge for

Estate Duty on any property situate in a British possession, M'hile

*o situate, or to authorise the Commissioners to take any proceed-

ings in a British, possession for the recovery of any Estate Duty.
"

(3) Her Majesty the Queen may, by Order in Council, apply
this section to any British possession, where her Majesty is satis-

fied that, by the law of such possession, either no duty is leviable

in respect of property situat'e in the United Kingdom when passing
on death, or that the law of such possession as respects any dutv

so leviable is to the like effect as the foregoing provisions of, this

section.
"

(4) Her Majesty in Council may revoke any such Order, where

it appears that the law of the British possession has been so altered

that it would not authorise the making of an Order, under this

section.''
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underlying principle of which/ founded on a basis

of reciprocity, was that where an item of property

became chargeable both to the Imperial Estate Duty
and to a Colonial Death Duty, it should first be

charged where it was situate, and the amount so

charged should be allowed against the duty charged

in the other place, thus reserving the first fiscal bite

to the country of the situation and to this extent

preventing dual taxation. The provision, in fact,

represented a compound of amendments standing

in the names of various members of the Opposition,

and, in submitting it to the House, the Chancellor

of the Exchequer (Sir William Harcourt) was most

Under the Foreign Jurisdiction Act, 1913 (3 & 4 Geo. 5, c. 16),
the provisions of sect. 20 of the Finance Act, 1894, may, by Order
in Council, be extended to foreign countries in which the United

Kingdom has jurisdiction by treaty, capitulation, grant, usage,
sufferance, or other lawful means, and also to foreign countries

which are not subject to any government from which jurisdiction

might be obtained.

Orders in Council have been made as follows under sect. 20 (3) of

the Finance Act. 1894 : Australian Commonwealth, 27th June, 1916;
Bahama Islands, llth May, 1895; Barbados, 29th June, 1896;
Bermudas, llth May, 1895; British Columbia, 26th October, 1896;
British Guiana, 22nd February, 1896; Ceylon, llth May, 1895;
Falkland Islands, 3rd October, 1895; Fiji, 24th August. 3895;
Gambia, llth May, 1895; Gibraltar, 16th July, 1895; Gold Coast

Colony, 16th July, 1895; Grenada, 18th October, 1909; Hong
Kong, llth May, 1895; India (British, not including the Feudatory
Native States), 2nd February, 1895; Jamaica, 3rd August, 1897;
Labuan, 18th May, 1897; 'Lagos, 16th July, 1895; Leeward
Islands, 16th July, 1895; Manitoba, 26th October, 1896; Natal,
16th July, 1895; New Brunswick, 26th February, 1897; New-
foundland, 8th March, 1895; New South Wales, 29th May, 1905;
New Zealand, 2nd February, 1895; ; Nova Scotia, 20th October,
1898; Ontario, 26th October, 1896; Papua, 10th May, 1916;
Quebec, 15th January, 1897; St. Lucia, 1st June, 1916; Sierra

Leone, 8th February", 1896; South Australia, llth May, 1895;
Straits Settlements, llth May, 1895; Tasmania, 13th October, 1897;
Trinidad and Tobago, 13th August, 1895; Victoria, 8th February,
1896; Western Australia, 16th July, 1895, and 1st August, 1896;
Yukon Territory, 10th January, 1910.

Am to the Cape of Good Hope, see post, p. 163.
The section has also been applied, on the terms of the Foreign

Jurisdiction Act, 1913, as follows : Gambia Protectorate, 6th

November, 1916; Nyasaland Protectorate, 12th August, 1915;
Southern Ehodesia, 12th August, 1915; Swaziland, 12th August,
1915; Uganda .Protectorate, 23rd October, 1917; Weiliaiwei, 24th

September, 1915; Zanzibar, 6th November, 1916.
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emphatic in protesting that, even before its appear-

ance, he had never had in mind any idea of legis-

lating in the colonies with regard to taxation or of

proposing the imposition of any tax upon, or the

collection of any tax from, any persons in the

colonies, a position now made abundantly clear by
sub-section 2 of the section in question.

The principal objection raised against the scheme

was that the colonies would themselves immediately
take steps to place their own duties on an exact

equivalent to the Imperial Estate Duty. If, it was

observed, the financial Officers and Ministers of the

Colonial Governments could go to their Representa-

tive Legislatures and say: 'It is no longer a

question of imposing duty or increasing duty, you
will have to pay this high duty now, because of

what the Imperial Parliament has done, but you
had better pay it to us than to the Chancellor of

the Imperial Exchequer," then these legislatures

would allow these duties to be raised exactly to the

amount charged in the United Kingdom, and in

that case not one penny would result to the Imperial

Exchequer. As a matter of fact the only colonies

to act in any way on this suggestion have been the

Leeward Islands (*) and Barbados
(

2
), each of which

has imposed an estate duty on moveable property

situate in the Colony, but chargeable only when the

property was chargeable with the Imperial Estate

Duty, the amount of the duty payable being the

amount of that Estate Duty, whatever it might prove
to be.

1 By Act No. 18 of 1894. The Act, however, is understood not
to have received the Eoyal Assent, and to have been consequently
withdrawn. ,

2 By the Estate Duty on Absentees Act, 1895 (now No. 5 of 1895
of the Revised Laws, 1912).
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The chief difficulties that have actually accrued

in the practical working of the section have mainly
arisen from differences of opinion as to the locality

of the property chargeable, when represented by
assets not having (to use the expression of an Act

of the Cape of Good Hope Legislature),
" an actual

and physical existence."

This branch of the subject, apparently in itself

so elementary, is of such vital importance to an

appreciation of the surrounding difficulties that it

can, perhaps, be best brought to the reader's notice

by a simple example. Let us suppose that A., of

English nationality, domicile, and residence, goes

to the Bank of England in London with the necessary

amount of money, in gold coin, to subscribe to 100

of a British Government Loan whilst the lists of

the particular loan remain open. Immediately

prior to subscribing, this portion of A.'s estate is

incontestably situate in England, being, in fact,

represented by a certain number of gold coins having
a corporeal existence and situation, and belonging
to an Englishman by -

nationality, domicile and

residence. But by effecting his subscription he has

converted the shape of this item of his estate from

gold coins (tangible property) into mere rights (non-

tangible property), such rights being regulated by
the terms of the prospectus dealing with the particu-

lar loan, and probably evidenced in one of three

ways : either (1) by inscription in the Bank of

England, books kept at its head office in London
;

(2) by registration in such books coupled with the

delivery of a stock certificate; or (3) by the simple

delivery of a bearer bond, itself reciting the terms

of the contract and having dividend coupons attached.
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The matter now commences to develop, and the

question is what has now become the situation of

thi& item of A.'s property? Does it necessarily

remain an item of property situate in England

regardless either (1) of any change in the nationality,

domicile, or residence of A.
;
or (2) of the manner

in which the title to it is evidenced ? Or, assuming
that A.'iS subscription had been made to a loan

issued in London by a colonial Government, or to

shares issued by a trading corporation, is the situa-

tion either of the borrowing colony, or of the country

where the company may happen to carry on its

business, to enter into consideration? So far as

British law is concerned it may be stated that the

principle followed is to regard an -item of property

of a non-tangible nature as being situate where the

evidence of title is found.' And thus a registered

stock or share is, under British law, deemed to be

situate in the place of the register, and . a bearer

security where the bond, or other document of title,

is found. This rule, in regard to bearer securities,

was settled by the British courts as far back as the

year 1838 (*) ;
and evidence of the existence of the

principle, as applied to registered securities, is to

be found in the practice adopted by the old Ecclesi-

astical Courts in regard to their jurisdiction to make

grants of representation (

2

).
The same course has,

of recent years, received implied recognition by the

Companies (Consolidation) Act, 1908
(

3
) ;

and it was

officially advanced by the British Government on the

occasion of the Imperial Conference of 1911
(

4
).

It

1 A. G. v. Bouwena (1838), 4 M. & W. 171. For a recent case

confirming this view see Winana v. A. G. (No. 2), [1910] A. C.

27, H.L.
2 See, e.g., Ex parte Home (1828), 7 B. & C. 632.
3 8 Edwd. 7, c. 69, s. 36 (b).

*Cd. No, 57461 of 1911, p. 268.
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may also be added that the German Imperial

Inheritance Duty Law of 1906, working on the same

lines, contains a special article (No. 8) in this con-

nection, by which it is provided that any security

for which a book or register is kept by a German

public authority for the registration of any person

entitled thereto is to be deemed to be situate in

Germany. But the question is capable of many
different solutions under the analysis of different

systems of law, and if, therefore, in a case to which

it is desired to apply section 20 of the Finance Act,

1894, any particular asset is deemed to be situate

here, according to our law, and in the Possession

according to the colonial law, that section becomes

incapable of application, and before an Order in

Council applying the section can be issued, the

Possession must make provision that, for the pur-

pose of the allowance, the situation of the asset

shall be determined according to English law.

By way of practical illustration of some of the

difficulties encountered, reference may be made to

the fiscal laws of two of the Provinces of the Union

of South Africa.

Previously to 1909 the Cape of Good Hope had

been a Possession which, by means of a duly

published Order in Council, had availed itself of the

reciprocity scheme above explained. But in 1908

an Act (*) was passed by the local Legislature

extending the charge of the provincial Succession

Duty not only to all property
' '

actually, that is to

say physically, situate within this Colony (

2
)," but

also to all stocks, debentures or shares held by any

1 The Succession Duty Amendment Act, 1908 (No. 33 of 1908).
2
Verbiage of sect. 5 of the Act.

T *
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deceased person in any company carrying on a

business in the Colony which securities "shall, for

the purpose of this Act, be regarded as situated

within this Colony notwithstanding that at the date

of his death the deceased may not. have been domi-

ciled in this Colony or that the instruments of title

of such stocks, debentures or shares may not at such

date have been actually situated in this Colony or

that the head office or transfer office of such com-

pany is outside of this Colony (

1

)." This so clearly

put the colonial law on such a diffeient footing

to that obtaining in the United Kingdom that an

Order in Council was in due course issued, cancel-

ling the application to the Cape of Good Hope of

the provisions of section 20 of the Finance Act,

1894, owing to the want of similarity between the

two countries as to their laws relating to the locality,

for fiscal purposes, of assets not having, to use the

verbiage of the colonial Act, an "actual" or a
"
physical

"
situation.

The colony of the Transvaal was not slow to follow

suit, and in 1909 an Act
(

2

)
was passed by the local

Legislature, based on the scheme of the Cape of

Good Hope Act of the previous year. The details

of the Transvaal Act were, however, somewhat more

elaborate, a.nd provision has now been made by the

Transvaal colonial fiscal authorities for payment of

any Transvaal death duty, in suitable cases, direct

to the Agent General for the Transvaal a.t his

London Office (
3
).

1
Verbiage of sect. 6 of the Act.

2 The Estate Duty Act, 1909 (No. 28 of 1909).
3 The practical difficulties, so far as the Transvaal is concerned,

came under discussion on the occasion of the Imperial Conference
of 1911. See Cd. No. 5741 of 1911, pp. 68 and 69; and Cd.
No. 5745 of 1911, pp. 364-367.
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Here, therefore, we have two cases where one and

the same item of property, by British law deemed to

be situate in some part of the United Kingdom, and

by colonial law in the colony, may be- potentially

liable to death duty taxation both to the Imperial
and to the Colonial Exchequer. And indeed, as is

pointed out in a recent report of the South African

Commissioner for Inland Revenue, there is even

considerable danger of dual taxation to death duties

arising within the Union of South Africa itself,

owing to the variations which exist in the general

scheme of taxation between the different Provinces.
" The consolidation of the various laws relating to

Estate and Succession Duty within the Union is,"

the Commissioner adds (*), "a pressing need. These

laws overlap and operate to create a great deal of

unnecessary hardship. -Complaints are constantly

being received from all quarters in this connection.

The consolidating of the various measures is one

of extreme urgency."

Turning from the colonial to the foreign aspect

of the subject, we approach a topic of very wide

scope and one which, in view of the immense increase

in the fiscal needs of the great States occasioned

by the war, is certain, as time progresses, to attract

more and more attention. For, as Bentwich has

observed
(

2
), so long as Governments are continually

looking for new sources of taxation, it is unlikely

that they will agree to resign claims which are easily

enforced, and which offer the additional attraction

of making the foreigner pay; and thus the hope of

1 Union of South Africa: Report of 'the Commissioner for Inland
Revenue for the year 1916-1917, pp. 11-13 (Pretoria, 1918).

The Law of Domicile in its relation to Succession, by Norman
Bentwich (London, 1911).
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any substantial concessions in favour of any

universally accepted logical or equitable principle

becomes, as time passes, more and more remote.

The question of the rival claims of competing

Exchequers is, however, by no means a new one,

dating back, as it does, to the period of the general

European adoption of systems of death duty taxa-

tion
;
and it is of interest to note that in one of the

oldest works devoted solely to the death duties which

is known to exist, this subject claims considerable

attention. The work referred to is that of an

anonymous writer published in Erlaugen in the year

1790, with a preface by the well known 18th century

lawyer and economist Johann Ludwig Kliiber
(

1

).

The great variety of death duties which had been

imposed by the small German States .in the course

of that century (

2
)

led our anonymous author to

discuss the point as to the particular State to which

the payment should be made where the taxable

property did not consist of inimoveables already

taxed in loco rei sitcc; a question he answered in

favour of the country. of the domicile of the deceased,

in opposition to the views of Kliiber, the writer of

the preface, who pinned his faith to the territorial

aspect and, doubtless still imbued with feudal

theories, alleged that "the right of demanding the

death duty tax rests on the security of the Succes-

sion, which cannot pass under any other will than

the one in the country where the property is, regard-

less of whether it consists of moveable or immoveable

property." In this connection it is of interest to

1 Ueber Erbschaftaeteuer oder lachende Erbcn-Gebjihr. Nach
Grundsatzen teutscher Provincial Rechte insonderheit in Beziehung
anf den Collateral An/all in dem Fiirstenthum Baireuth (Erlangen.

1790).
2 See post, p. 399, note (*).
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remember that even in Scotland, during the 18th

century, questions involving the devolution of the

moveables of an intestate had been adjudicated upon
with reference to the lex loci rei sitce and not to the

lex domicilii. And to this day, in Scottish legal

parlance, it is correct to speak of the "heirs" in

mobilibus and of the
' '

fee
' '

of moveables phrases

which, in Englaoid, are apt only for real property.

As the fiscal history of the last century has shown,

considerable rivalry has continued to exist between

the personal and the territorial aspect, as forming
the basis of taxation. But ' a close study of the

various systems of death duty taxation at present in

force certainly points in actual practice to a general

tendency more and more to confine the territorial

principle either (1) to the imposition of duty when

in the shape of a transfer or mutation duty ; or (2)

to the imposition of duty on immoveables, but in

this latter case regardless of the shape of the tax

(i.e., whether as an acquisition or a mutation duty).

Energetic supporters of the unconditional appli-

cation of the territorial principle axe, however, from

time to time still to be found. Thus, in 1888, the

Royal Colonial Institute considered the feasibility

of putting an end to the danger of dual taxation

by death duties by the adoption in all parts of the

Empire of the principle that the locality of the

asset, and not the domicile of the deceased, should

determine the liability to Legacy Duty on personal

property, as in the case both of the Probate Duty

payable in respect of such property, and of

the Succession Duty payable in respect of real

property (

1

). But the suggestion was not one

1326 Parly. Debs. (3rd ser.), c. 1022.
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which commended itself to Mr. Goschen, who,

in dealing' in the House of Commons with this

(as. he himself termed it)
"

difficult financial

problem (

1

)," pointed out that the consent

not only of the Imperial Parliament, but also

of all the Colonial Legislatures, would be necessary

to give full effect to the change, which, if brought

about, would certainly cause a heavy loss to the

Imperial Revenue
(

2
), and might involve us in very

awkward controversies with foreign governments.
A certain measure of support in favour of the

locality of property forming the sole basis for all

descriptions of death duty taxation has also been

expressed at recent meetings of the American

National Congress on Taxation and of the Inter-

national Law Association. But in the opinion of

the American Congress the stumbling block in

applying this principle centred round the

difficulty arising with regard to the attribution of

a locality to choses in action, or, as they are termed

in American parlance, intangibles. And whereas

the American Congress seems to have laid down the

principle
"
that the paper which represents the

property should not be taxed at all, but that the

property should be taxed which the paper represents

in the locality in which it is situated," the later

meetings of the International Law Association pro-

pounded the view that death duty taxation, in

!326 Parly., Debs. (3rd ser.), c. 1024.
3 Westlake also looked upon this principle as utterly impracticable

for this very reason, pointing out that none of the greater State?

would be likely to entertain it, inasmuch as the locality of the

assets which may form a large portion of the personalty of their

subjects is often abroad, and thus these States would be deprived
of a large source of revenue : Annuaire de 1'Institut de Droit

International, vol. 16, p. 129 (Paris, 1897).
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regard to non-tangibles, if founded on a territorial

basis, should be imposed
"

at the place where the

evidence of debt, bond, or whatever it may be, is

located (

1

)." And thus we again come fa.ce to face

with the same difficulties found in the application

of the Imperial reciprocity scheme initiated by the

British Finance Act, 1894, to which reference has

been made earlier in this chapter.

Of such importance, it may be added, did the

International Law Association consider the subject

of dual taxation that, in 1908, it appointed a special

committee to deal with it. This Committee con-

sisted, in 1913, of Dr. Pawley Bate, Mr. W. F.

Hamilton, E.G., and Mr. Stuart Robertson (all of

London), Mr. Sutro (Chairman of the American

National Congress on Taxation), and Dr. Erno

Wittman, of Budapest ;
but its deliberations were

apparently suspended by the outbreak of war in

1914.

Reference should also here be made to the report

of a Committee (1897) of the Institut de Droit

International on the subject of Doubles Impositions
. . . notamment en matiere de droits de mutation

'par deces
(

2
), containing a critical examination of

the different aspects of this question, and of particu-

lar interest to the English reader in view of a note

1 See further hereon (1) a paper by Dr. Erno Wittman, of

Budapest, on Double Imposts, printed in the report of the 24th
Conference of the International Law Association, held at Portland,

Maine, U.S.A., in 1907 (London, 1908); and (2) a paper by the

same authority on Double Taxation; also a paper by Mr. Stuart

Robertson, of London, on The Competing Claims of Fisci to Lapsed
Personalty, both printed in the report of the 25th Conference of the

International Law Association, held at Budapest in 1908 (London,
1909).

2 Annuaire de 1'Institut de Droit International, vol. 16, pp.
118-136 (Paris, 1897).
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from Mr. Westlake, in which he observes that
"

it

is ... only just that a person should contribute

to the revenue both of the country in which he

possesses property, and to that of the country in

which, being resident, he chiefly spends the income

of that property. Possibly," Westlake continued,
u

if absolute justice was obtainable in a matter

which, like taxation, must be dealt with by rough
and ready methods, he ought to pay to each country
somewhat less than he would have to pay to a single

country in which he both owned property and spent

the income derived from it. On the other hand, by

choosing to live in a different country from that in

which his property is situated, he necessitates, so

far as in him lies, the maintenance of duplicate

government establishments for the work of his full

protection; and therefore he ought, in absolute

justice, to pay to the two countries sums amounting
to more than he would have to pay to a single

country in which he both lived and owned his

property. On the whole, considering how rough
and ready any system of taxation must be, I do

not think he can complain if no distinction is made

and he has to pay the full taxation on the property

enjoyed by him which is required by the law of the

two countries in one of which the property is

situated, and in the other of which he lives and

may be expected to spend the income of it. These

principles of taxation apply equally to succession

duty and to income tax, for the best justification

of succession duty is that it is a capitalised income

tax. And since such capitalisation may equally well

be retrospective as prospective in other words

since a succession duty may equally well be regarded
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as a deferred income tax paid by the deceased or

as an anticipatory income tax paid by the successor

what has been said about the country in which

the income may be expected To be spent, will

in the case of succession duties equally apply to

the country in which the deceased did spend his

income."

The international aspect of the subject, so far

as Great Britain is concerned, has been definitely

touched on by two foreign Conventions, to which the

attention of the reader may here be directed
(

1

).

The earlier of these is a Convention made between

the British and Swiss Governments (the latter

acting in the name of the Canton of Yaud) in the

year 1872
(

2

), which has the object of limiting the

death duties, payable respectively to the British

Imperial Exchequer and to the Exchequer of the

Canton of Vaud (

3
), to property situate within their

respective jurisdictions in cases where the deceased,

being a Yaudois citizen or British subject, has not

actually acquired a domicile in some part of the

United Kingdom or in the Canton of Yaud, as the

1 Conventions having in view the prevention of dual taxation to

death duties have been entered into (1) between Germany and

Greece, dated the 1st December, 1910; (2) between Eussia and

Denmark, dated the 22nd April/5th May, 1913; and (3) between
Russia and Greece, dated the 17th /'30th August, 1913.

2 This Convention was signed at Berne on the 27th August, 1872.

It received the approval of the British Government on the 17th

September, 1872, and was issued as a Parliamentary Paper- in the

following year under the reference: 1873, Cd. 685.

3 Each Swiss Canton has its own particular fiscal laws, and there

are very considerable variations in taxation from one Canton to

another. But inter-cantonal dual taxation is prevented by a Swiss

federal law which provides that death duties are to accrue, in the

case of immoveable property, to the canton of the situation, whereas,
in the case of moveable property, they are to accrue to the canton

in which the deceased was domiciled.

See further as to the Swiss death duties, post, p.^397,
note (*).
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case may be
(

1

). It is very seldom that this Con-

vention conies under consideration in actual

practice; but it should be mentioned that the

English version creates an unfortunate misappre-
hension by suggesting that Legacy Duty is payable
to the British Exchequer in respect of the person-

alty, situate in Great Britain, of a Vaudois who

has retained his domicile in the Canton of Vaud ;

the French version skilfully avoiding this impres-
sion by using, for the English term "Legacy

Duty," the French term "
droit de mutation "

(i.e.,

transfer duty Probate Duty or Estate Duty) in

contradistinction to the French, term
"

droit de suc-

cession
"

(i.e., acquisition duty Legacy Duty or

Succession Duty).

The second Convention, which is of considerable

present day importance, is one made between the

British and French Governments in the year 1907
(

2
),

and has an entirely different objective to the

Anglo-Swiss Convention in that it is directly aimed

at preventing any escape from the dual taxation

which ensues in cases where the British and French

fiscal laws happen to levy .a duty on the same item

of prope'rty in connection with the same death.

This Convention appears to have had its inception in

fears entertained by the French Government that

1 Reference may here be made to the Domicile Act, 1861 (24 &
2-5 Viet. c. 121), by which, after Convention made with a foreign

State, an Order in Council may direct that no British subject dying
in that State should be deemed to have acquired a domicile there

unless he has been resident there for a year and has filed a written

declaration of his intention to acquire such domicile; and there

are reciprocal provisions for foreigners dying in this country.
2 This Convention was signed in London on the 15th November,

1907, where ratifications were exchanged on the 9th December, 1907.

It was officially published in the following year under the reference :

Treaty series, No. 10, 1908, Cd. 3965.
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it was losing duty owing to large exportations of

securities out of the country, and in fact owes its

present form to a request made by the French to

the British Government to be furnished with

information relative to the estate, locally situate in

the United Kingdom, of persons dying domiciled

in France, with the avowed object of preventing

possible evasion of the French Succession Duty (

x

).

That duty, it should be explained, is payable, under

French law, in respect of all property having an

actual and physical situation in France at the time

of the death of its owner, and, independently of

this, where the deceased dies domiciled in France,

it is payable on the moveable property of the

deceased wherever situate, with the exception of the

meubles meublants (i.e., articles with an actual and

physical situation) in other countries. As a result

of the overtures made by the French Government,

a Convention was arranged which, reciting that the

two Governments were
"
desirous of preventing as

far as possible frauds in connection with Succession

Duties," provided (Art. 1) that the British Govern-

ment should furnish to the French Government

particulars of moveable estate, situate in the United

Kingdom, owned by persons domiciled in France,

a.nd (Art. 2) that the French Government should

furnish to the British Government particulars of

1
Writing nearly a hundred years ago the French economist,

J. B. Say, in one of his notes to Storch's Cours d'Economie poli-

tique (Paris, 1823), observed, at p. 9 :

" un ph^nomene qu'a

present^ notre siecle, c'est une Emigration de capitaux et d 'Industrie

causEe, non par des persecutions religieuses, ni meme par des per-
secutions politiques, mais par le poids dps impots."

Compare ante, p. 150.
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moveable estate, situate in France, owned by persons
domiciled in the United Kingdom (

x

).

The basic principle of the Convention, it will be

observed, is that of the "domicile" (English) or

"domicile" (French) of the persons whose estates

ate brought within its purview, and it is owing to

the difference between the British and French legal

conceptions of this term
(

2
) that considerable

prominence has recently been given to the possibility

of dual taxation by an acquisition or succession

1 The full text of these two articles is as follows :

ARTICLE. 1.

The Government of His Britan-
nic Majesty undertake, in the
case of the decease of all persons
domiciled in France, to furnish

an extract from the affidavit,

containing the full name, domi-

cile, date and place of death of

the deceased ; all information

relating to his successors, and
the details respecting that por-
tion of the estate which is

moveable. The extract shall be

furnished, however, only in cases

where the value of the moveable
estate shall amount to a sum of

not less than 100.

ARTICLE 2.

The Government of the French

Republic undertake, in the case
of the decease of all persons
domiciled in the United King-
dom of Great Britain and Ire-

land, to furnish an extract from
the declaration de mutation

through death, containing the

particulars enumerated in Article

1. This extract shall be fur-

nished, however, only in cases

where the value of the moveable
estate declared shall amount to

a sum of not less than 2,520 fr.

8 Domicile under British law is a deduction from the facts of a

deceased person's life, as supplemented by his intentions in relation

thereto, whereas in French law "
domicile

"
is the equivalent of

"
principal residence."

ARTICLE 1.

Le Gouvernement Britannique
s 'engage a fournir, pour toutes

personnes de^d^es dont le

domicile est en France, un ex-

trait de 1 'affidavit contenant les

nom, pr^noms, domicile, date et

lieu de de'ces du de cujus, les

renseignements touchant ses

successeurs, et la consistance de
1'here'dite' en valeurs mobilieres.

ToutefoLs, 1'extrait ne sera

fourni que dans le cas ou le

total de ces valeurs mobilieres

atteindra au minimum 100 livres

sterling.

ARTICLE 2.

Le Gouvernement Franqais
s 'engage a fournir, pour toutes

personnes d^ce'd^es dont le domi-
cile est dans le Boyaume-Uni de

Grande Bretagne et d'Irlande,
un extrait de la declaration de

mutation par de'ces contenant les

indications ^num^r^es a 1 'Article

ler. Toutefois, 1'extrait ne sera

fourni que dans le cas ou le

total des valeurs mobilieres d-
clar^es atteindra au minimum
2,520^.
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(in contradistinction to a transfer or mutation)

duty, arising in cases where the deceased, having his

"principal residence" (the practical equivalent of

domicile in French law) in France, none the less

retains his domicile, in the eyes of the British law,

in some part of the United Kingdom.' But even in

a case where it could be admitted, from the stand-

point of British law, that the deceased had died

domiciled in France, an element of dual taxation

would still remain, qua the non-tangible moveables

situate in the United Kingdom, seeing that, in addi-

tion to the French "Succession Duty," a British
"
transfer duty

"
(i.e., the Imperial British Estate

Duty) would also be payable. Regrettable as this

may be from the point of view of the pocket of the

taxpayer, there is, theoretically speaking, nothing

illogical in this course, and foreign economists who
now very largely hold that death duties in the

nature of a "succession duty" should be payable

only to the country where the deceased had his

"principal residence" (and where, to use the

French expression, la succession s'ouvre] admit

that the case is quite different where the duty takes

the shape of a "
transfer duty

' ' without the payment
of which no changing of hands can take place (*).

.In this connection some remarks of Mr. Justice

Gray in the course of a. judgment delivered in the

Supreme Court of the United States on the 25th

May, 1891, in the case of Pullman's Car Co. v.

Pennsylvania (

2
) ?

are of considerable interest. "No

general principles of law," it was then observed by

1 See on this aspect of the case Achard's La Justice dans I'lmpot
(Lausanne, 1904).

2 Vol. 141 of U.S. Supreme Court Cases, pp. 18-36 (New York.
1892).
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the judge,
"
are better settled, or more fundamental,

than that the legislative power of every State extends

to all property within its borders, and that only so,

far as the comity of that State allows can such

property be affected by the laws of any other State.

The old rule, expressed in the maxim mobiHa

sequuntur personam, by which personal property

was regarded as subject to the law of the owner's,

domicile, grew up in the middle ages, when moveable

property consisted chiefly of goods and jewels,

which could be easily carried by the owner from

place to place, or secreted in spots known only to

himself. In modern times, since the great increase

in amount and variety of personal property, not only

immediately connected with the person of the

owner, that rule has yielded more and more to the

lex situs, the law of the place where the property

is kept and used . . . . For the purposes of taxation,

as has been repeatedly affirmed by this Court, per-

sonal property may be separated from its owner,

and be taxed on its account at the place where it is,

although not the place of his own domicile, and even

if he is not a citizen or resident of the State which

imposes the tax." This, of course, exactly marks the

position so far as the British Imperial Estate Duty is

payable in respect of personal property situate in the

United Kingdom and of which property the deceased

was the absolute owner. For, to this extent, the

duty in question is a direct successor to, and pre-

cisely in the nature of, the old Probate Duty, which,

throughout the entire two hundred years of its

career (1694-1894), ever maintained the role of being

a payment made in exchange for a permit from the

relative Court to take possession of, and administer,
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assets situate within the Court's jurisdiction,

entirely regardless of the nationality, domicile, or

residence, either of the deceased or of the beneficiary.

It is only right to add, so far as this Anglo-French

Convention is concerned, that it was at the outset

-very badly received by British banking and com-

mercial interests, both of which have made repeated

strenuous efforts to effect its repeal. Its initial

unpopularity in these circles seems, however, in large

measure to have been due to fears that it might
tend to drive business from this country which was

formerly transacted here, or, to employ Mr. George
Faber's simile, that it might in some degree operate

to prevent that
"
cosmopolitan bird," known as

"capital," from "building its nest" in this

country (

1

). Happily, however, there is no reason

io suppose that there has been any development of

this nature
(

2
), and, so far from the Government

.having any fears in this connection, it was even

announced in 1908
(

3
) that, should similar overtures

'(to those of the French Government) be made by

any other Power, the propriety of entering into

similar agreements would be duly considered.

One important point to be borne in mind is that

the Convention did not effect the slightest change
in the incidence of the duties, as might almost have

been supposed from a perusal of some of the articles

condemning it which from time to time appeared
in the French and British Press, and which, in

boldly accusing the two Governments of having

1 See ante, p. 150.
2 Mr. Lloyd George, however, in 1914, declined to give precise

information as to the result of the Convention (63 H.C. Debs. (5th

:ser.), c. 179).
3189 Parly. Debs. (4th ser.), c. 945.

M
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committed a
"
manifest violation of all principles

of equity," have laid it down that they will only
now have themselves to blame if accountable parties

use all the means in their power to seek escape from

their
"

e.rcessive et inique fiscalite (

1

)."

As affording yet another illustration of dual taxa-

tion arising from a difference in conception of the

meaning of the term "domicile," the reader may
be referred to the position obtaining between the-

United Kingdom and Germany immediately pre-

vious to the war. Under the express terms of the

German Imperial Inheritance Duty Law of 1906,

the estate of a deceased person of foreign nationality,

so far as consisting of German assets, was only

made liable to the Imperial German Inheritance-

Duty provided either (1) that such person had his

domicile or customary residence in Germany ;
or

(2) that such assets passed to a beneficiary so domi-

ciled or customarily resident. But the law also con-

tained a clause conferring upon the German Chan-

cellor the power, with the consent of the Federal

Council, to vary this provision with the avowed

view of compensating for, or militating against,

double taxation. In virtue of this power, an

Imperial Decree was made in 1908
(
2

), laying it

1 Article by M. Paul Leroy-Beaulieu condemning the Convention
in 1'Economiste francais of the 21st December, 1907. This article

produces an unfortunate misapprehension in the mind of the

casual reader in suggesting that, in addition to the British Imperial
Estate Duty, Legacy Duty is also ahvays payable to the Imperial

Exchequer in the case of moveables situate in the United Kingdom,
regardless of the domicile of the deceased from the point of view
of British law.

See also a letter, initialled N. J. S., entitled The Injustice of
Double Estate Duty, in The Economist for the 23rd October, 1915.

2 The Decree was dated the 26th February, 1908, and was pub-
lished on the 6th March, 1908, in the Zentralblatt fiir das Deutsche-
Reich herausgegeben im Reichsamte des Innern.
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down (1) that the estate of a British subject situate

in Germany should be wholly liable to the Imperial

German Inheritance Duty, .without regard to any

question of the domicile or residence of the

deceased
;
and (2) that the inoveable property of a

British subject who, at the time of his death, had

his domicile in one of the Federal States (seinen

Wohnsitz in einem Bundesstaate liatte] should be

liable to the German Inheritance Duty even if such

property was situate abroad. The sole concession

afforded was one allowing a deduction, in making
the valuation for duty, of the amount paid for any

foreign death duty. Whatever actual appearance

there may have been of reciprocity, this position, in

point of fact, was by no means achieved, for, owing
to the considerable discrepancy between the legal

conception of
"
domicile," in British law, and

"
Wohnsitz," in German law, it was easily possible-

for the same person to be domiciled, according to

British law, in some part of the United Kingdom,
and, according to German law, in Germany; and,

indeed, under the latter law, the same person might
at the same time be domiciled in several places, and

even be without a domicile at all
(

1

).

In view of the greater readiness, fro;m the legal

standpoint, with which German law attributed a

1 Sect. 7 of the German Imperial Civil Code reads as follows :

Wer sich an einem Orte stiindig niederlasst, begrundet an diesem
Orte seinen Wohnsitz.
Der Wohnsitz kann gleichzeitig an mehreren Orten bestehen.
Der Wohnsitz wird aufgehoben, wenn die Niederlassung mit dem

Willen aufgehoben wird, sie aufzugeben.
This is translated by Chung Hui Wang (The German Civil Code

Translated and Annotated (London, 1907)) as follows:
A person who resides habitually in a place establishes his domicile

in that place.
Domicile may exist simultaneously in several places.
Domicile is lost if, with the intention of abandoning it, residence

is discontinued.

M*
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Wohnsitz in Germany to a British subject, as corn-

. pared with the attribution, under British law, of a

domicile in some part of the United Kingdom to a

German subject, the German Imperial Decree of the

26th February, 1908
(

1

), had, in fact, a penalis-

ing effect on British subjects, who, from the British

point of view, were merely resident in Germany, in

that it was the direct cause of occasioning dual

taxation where it had not hitherto existed in these

cases.

The moral of the question, however, seems to be

that, in order to gain anything approaching absolute

reciprocity, it is insufficient to work either on a

personal or a territorial basis unless, in the first case,

identical value is given to the governing factor

(be it nationality, domicile, residence, citizenship,

or whatever other term may be employed) and, in

the second case, a, complete agreement is come to,

defining the locality of assets not having an actual

and corporeal existence. Indeed, the actual position

of the subject is curiously illustrative of that con-

templated by de Foville, who, having observed that

moralists often contend that it is more difficult to

know one's duty than to perform it, once it is known,

went on to say that in the domain of science,

problems are continually arising of which the

definition may well give rise to much greater

diversification than the solution
(

2
).

Closely allied to the subject of dual taxation is

that of taxation which is admittedly penal or

differential, and which is found occasionally to arise,

so far as the death duties are concerned, where duty

1 See ante, p. 178, note (2).
2 Co que c'est que la richesse d'un peuple, et comment la mesurer,

by A. de Foville, in the Bulletin de 1'Institut international de

Statistique (Berlin, 1905).
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at a higher rate is imposed on foreigners than on

nationals of the taxing country (

1

). The question

is one that can be satisfactorily dealt with only by
means of a Convention between the Governments of

the taxing authority and of the foreign State whose

subjects stand to be penalised, and it was partly

with a view to prevent the imposition of differential

death duties on British subjects who succeed to

American property, and vice versa as respects

American citizens who succeed to British property,

that the British and United States Governments

entered into a Convention in the year 1899
(

2
),

expressly providing that any real or personal

property situate within the territories of one of the

Contracting Parties, and devolving by death on a

citizen or subject of the other, should be liable only

to such death duties as subjects or citizens of the

country of the situation of the property would have

been liable to pay had they in fact been the actual

beneficiaries.

1 This formed a very common feature in the schemes of death

duty taxation adopted by the old Netherland States in the 17th

century, and is found in the systems introduced in that century into

Friesland, Veluwe, Over-Yssel, and Groningen.
2 This Convention was signed at Washington on the 2nd March,

1899, where ratifications were exchanged on the 28th July, 1900.
It was officially published under the reference : Treaty series, No. 17,

1900, Cd. 356.
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CHAPTER VIII.

THE DEATH DUTIES AND
DIRECT TAXATION.

Direct versus indirect taxation The former on capital and
income, the latter on commodities Land as an object
of taxation Death duties and income tax as supple-
mentary one to the other Inauguration of a system of

direct taxation in the. United Kingdom (1842) Peel
and the income tax Gladstone and the death duties

Parliamentary classification of direct taxation Varying
classifications by economic writers : de Parieu, Thiers,

Caillaux, Nicholson, Armitage-Smith, Nathan, Alston,
Mallet, Giffen, Haensel, Adam Smith, and Mill

Acceptance by Privy Council of Mill's definition

Consequential revision of death duty taxation in

Province of Quebec.

Taxes leviable respectively on capital and on

income, although nominally distinct, will, as a rule,

together be found to constitute a complete and

separate portion of most modern fiscal systems (*) ;

and, so far as British economic conceptions are con-

cerned, are now generally treated as supplying the

most important items in that division of the public

revenue popularly classified as
"

direct taxation," in

1
Seligman, in his Essays in Taxation, 8th ed. (New York, 1913),

brackets the recent joint developments of the
" income and inheri-

tance taxes," as one of the most significant aspects of modern
international fiscal reform.

" In this respect," he observes at

p. 538 of the work in question,
"
England has taken the lead,

although Germany follows closely in the income tax, and Australasia

in the inheritance tax. In Germany, the effort to round out the

system of direct taxes by the inheritance tax has thus far been

only partially successful; while in Australasia, where the inheri-

tance taxes were the first to be adopted, the income tax is for the

most part levied on a scale somewhat similar to that in England."
Throughoflt this work Seligman consistently treats the death

duties as direct taxation. See, for example, his reference (at p. 571)
to the Swiss cantons, the majority of which have, as he says,

" now
rounded out their system of direct taxation, by taxes on in-

heritance and bequests-."
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contradistinction to
"
indirect taxation," a division

principally looked upon as being represented by the

taxes leviable on commodities.

This classification, like so many of the present day

refinements of fiscal science, is, however, but an

incident of modern conditions (

1

), for in ancient and

feudal times (when wealth, chiefly manifested by
immoveable property, was almost wholly devoid of

any qualitative distinction) land, for a long tract

of time, was practically the only contributor to the

public revenue. Indeed, in this connection, a calcu-

lation of Richard Cobden, submitted to the House

of Commons in a speech on the 14th March,

1842
(

2

), is of considerable interest, for it was then

estimated that, at the time of the Conquest and for

the succeeding 150 years, the proportion of the taxes

of this country contributed by land amounted to no

less than nineteen-twentieths of the entire revenue

of the Kingdom. From that period down to the

reign of Richard the Third, the proportion was put
at nine-tenths ; thence to the time of Mary, three-

fourths
; to the end of the Commonwealth, one-half;

to the time of Anne, one-fourth
;

of George the

Second, one-sixth
; for the first thirty years of George

the Third, one-seventh; from 1793 to 1816, one-

ninth; and from that time to the year 1842, only

1 It -would be outside the province of this work to attempt any
general chronological review of this classification of taxation. The
reader seeking information in this connection is referred to a paper
entitled Direct and Indirect Taxes, by Charles J. Bullock, and
published in the Political Science Quarterly, vol. 13, p. 442 et seq.
(New York, 1898)% Bullock observes that "it is to Adam Smith, or,
more properly, to the influence of the Physiocrats upon Adam
Smith, that is due the use in England* of the terms direct and
indirect taxes, although it was not until 1821, when James Mill
first published his Elements of- Political Economy, 3rd ed., p. 246
et seq. (London, 1826), that we may regard the distinction of direct
and indirect taxes as established in English usage.

2 61 Parly. Debs. (3rd ser.), c. 560.
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one-twenty-fifth (

1

).
From the period of the

Commonwealth, when in this country practically the

end was seen of the lucrative prerogatives of past

feudal centuries (

2

),
down to the year 1805, when

Pitt succeeded in obtaining
1

legislative sanction to

the charge of an acquisition duty on the proceeds

of sale of land
(

3

), no portion of this fast dirninishing-

contribution was attributable to any tax in the nature

of a death duty although, with the great change in

economic conditions which had manifested itself in

the intervening period, considerable progress had,

by the latter date (1805), already been made in the

realm of death duty taxation levied on personal

property.

Excepting between the years 1798-1816, the

British death duties were not, previously to the year

1842, in any way supplemented by an Income Tax ;

and for the first step towards the inauguration of

anything in the nature of a standard, not only

between taxation popularly labelled as direct, on the

one hand, and as indirect, on the other, but between

the component parts of each of these classifications,

we must pass on to the year last mentioned (1842),

when Sir Robert Peel's government reiniposed the

Income Tax, not as it had previously existed (1798-

1816) as a war tax, but for the express purpose of

repairing the deficiency which then occurred in the

revenue to meet the expenditure of the country, and

to enable the Government to make 'some reforms,

with a view of improving the commerce and the

1
Speaking in the House1

of Commons in 1871, as Chief Commis-
sioner of the Poor Law Board, Mr. Goschen said that in England
land alone then contributed 5 per cent, towards Imperial taxation

(204 Parly. Debs. (3rd ser.), c. 1095).
2 See ante, p. 29.

..

3 See ante, p. 66, note (
2
).
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manufactures of the Kingdom. Indeed, the two

central decades of the last century, which saw

Richard Cobden in the plenitude of his powers, and

which were notable for the great fiscal reforms first

of Peel and then of Gladstone, may be said tp be

the period marking the clear establishment in this

country of the free trade principle, coupled with

the first serious development of a definite system of

taxation, the principal engine in which system, so

far as Peel was concerned, was the Income Tax,

while Gladstone, as is now so well known, favoured

the death duties, and, indeed, even hoped by means

of them to be able to dispense with the Income Tax

altogether. Even before the presentation of his

budget of 1853, Gladstone had observed that the

pivot on which the death duties turned, was the

course to be taken in reference to the Income

Tax
(

x

) ;
the subsequent imposition of the Succession

Duty forming a link in a fiscal chain which was to

have seen the final disappearance of the Income Tax

by the year 1860. And although the realisation of

this project was soon rendered impossible by the

charges occasioned by the Crimean War, it was a

plan which Gladstone ever had in view, and, indeed,

as has been pointed out by Mr. Sydney Buxton (

2
),

one which he continued to nurse during a very great

part of his career
(

3
).

Before the year 1853, the Probate Duties and the

Legacy Duty were the only death duties payable
in this country, and they had both been invariably

accepted, in Parliamentary parlance, as direct

1 124 Parly. Debs. (3rd ser.), c. 824.
8 Now Viscount Buxton.
3 Mr. Gladstone as Chancellor of the Exchequer, by Sydney

Buxton, p. 112 (London, 1901).
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taxes
(

1

). Under the lead of Gladstone himself, the

same classification was also accorded iii both Houses of

Parliament to the Succession Duty ;
the budget of

1853 having been applauded in the Lower House as

containing
"
the foundation and the seed of a

system of direct taxation
(

2

)," and the new Succes-

sion Duty having been protested against in the

Upper House on the ground that it was in the nature

of an attempt
"

to get rid of indirect taxation and

to substitute direct taxation in its place (

3

)." This

treatment of the Succession Duty as belonging to a

class quite distinct from that comprising duties on

commodities was also very clearly reflected in an

utterance of the then Premier (the Earl of Aber-

deen), who, in moving the second reading of the

Succession Duty Bill in the House of Lords on the

22nd July, 1853, had observed that the Succession

Duty was a tax which,
"
in the first place, . . .

enables us to relieve the industry of the country

from burdens which have hitherto materially affected

the employment of capital and labour
;
and the re-

moval of those burdens will, I doubt not, operate

most, beneficially upon the industry and welfare of

the country (

4
)." And at a somewhat later date k

very similar note was .struck by Mr. John Morley

(
5
)
in a review of the 1853 budget contained in his

Life of Richard Cobden
(

fi

),
in which, having re-

1 See, for example, 4 Parly. Debs. (1st ser.), c. 93; 62 Parly.
Debs. (3rd ser.), c. 452; 73 Parly. Debs. (3rd ser.), c. 1050; 100

Parly. Debs. (3rd ser.), c. 1190; 121 Parly. Debs. (3rd ser.), c. 10.
a Per J. L. Ricardo (1812-1862), a nephew of David Ricardo (1772-

1823), the celebrated economist (126 Parly. Debs. (3rd ser.), c. 712).
3 Per Lord St. Leonards in the House of Lords on the 25th July,

1853 (129 Parly. Debs. (3rd ser.), c. 701).
*129 Parly. Debs. (3rd ser.), c. 587. Compare with the position

in 1660, when exactly the reverse had taken place, ajite, p. 29.
5 Now Viscount Morley of Blackburn.
6 1st ed., London, 1879; ]3th ed., London, 1906.
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marked that the budget in question was
"
the great

event of the session," and "
the first of those power-

fully conceived and magnificently expounded finan-

cial schemes by which the new Chancellor of the

Exchequer (Mr. Gladstone)' astonished and delighted

the country," he observed that
"
the little handful

of Protectionists declared it was a budget for Man-

chester, and asked how many years more Manchester

was to dictate laws to the nation. The country

gentlemen," Cobden's biographer went on to say,
"
did not even yet realize that the centre of political

power was slowly passing away, not for a moment

only, but for ever, from the hereditary and terri-

torial, to the commercial and industrial, interests.

They were not wrong in perceiving that this was

the track along which Mr. Gladstone was now follow-

ing Sir Eobert Peel. In criticizing this great

Budget," the same authority continued,
" Cobden

naturally pressed his constant point of the import-

ance of reduced expenditure as the true key to

iinaucial readjustment; and he pointed out that

extravagance in this direction would assuredly fall

upon property rather than commerce, as successive

remissions of indirect taxation were inevitable. But

he [Cobden] was particularly pleased with the impo-
sition of the Legacy Duty upon real property (

1

),

and described Mr. Gladstone's budget as bold and

liouest." Indeed, as is now known from the con-

tents of a letter addressed by Cobden to Mr. Bright
in 1848, the former had continually been in strong

favour of deriving taxation from the death duties

to go in relief of indirect taxation ; and the plan

1 The reference is to the Succession Duty, as to the extent of

the charge of which see ante, p. 73.
-\
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of a "national budget
" which he had set himself

the task of composing in that year showed that he

would even then (1848) have applied no less a sum
than 11,500,000 in reducing- and abolishing' a

variety of Customs and Excise duties, supplying this

deficit by military, naval and civil economies

amounting to -10,000,000, and, as to the balance/

by
"
a probate and legacy duty upon real property r

to affect both entailed and unentailed estates, by
which would be got 1,500,000 (

1

)."

The seal of distinction thus placed on the division

of taxation into two branches respectively labelled

(1) direct and (2) indirect, may fairly be said to

have received its final punctuation in Parliament

by Gladstone's famous comparison in his budget

speech of 1861, when, referring to
"
the memorable

[fiscal] history of the last twenty years," and

treating taxes on capital and income as direct and

those on commodities as indirect, he likened the two

categories of this .classification to "two attractive

sisters, who have been introduced into the gay world

of London, each with an ample fortune, both having
the same parentage, for the parents of both I

believe to be necessity and invention, differing only
as sisters may differ, as where one is of lighter and

one of darker complexon, or where there is some

variety of manner, the one being more free and open,
and the other somewhat more shy, retiring and

1 This letter appears in Morley's Life of Richard Cobden, 13th ed.,

p. 498 (London, 1906). For some further information as to his

views at this moment in regard to the death duties, see ante, p. 70.

A 'propos of Cobden" and the Succession Duty, it is related that

in the course of a discussion which took place, in French, between
himself and a witty foreign diplomat in regard to this duty, the

latter observed that the tax should be popular in the Lords rather

than in the Commons, seeing that as the former were the Chambre
des Pairs (peres) the latter might be called the Chambre des Fils.
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insinuating. I cannot conceive any reason," Glad-

stone continued, "why there should be unfriendly

rivalry between the admirers of these two damsels ;

and I frankly own, whether it be due to a lax sense

of moral obligation or not, that as the Chancellor

of the Exchequer, if not as a member of the House,

I have always thought it not only allowable, but

even an act of duty, to pay my addresses to both of

them. I am, therefore, as between direct and

indirect taxation, perfectly impartial (

1

)." In this

connection it only remains to say that, in the

frequent allusions which to this very day are being
made to the relative proportions of "direct" and
41

indirect
"

taxation, the entirety of the death duty
revenue has always continued to be treated in Parlia-

ment as coming within the former category.

It will hardly also be necessary to add that the

same line has been adopted in official circles
(

2
) ;

and the transfer of the management of the Excise

Duties from the Commissioners of Inland Revenue

to the Commissioners of Customs, which took place

on the 1st April, 1909
(

3
), was generally looked upon

as an administrative act having the very practical

J 162 Parly. Debs. (3rd ser.), c. 584.
2
See, for example, the Treasury Return, H.C. Paper No. 345 of

1885, referred to post, p. 273, where it is categorically observed that
ihe "

direct taxes are the Income Tax, the Inhabited House Duty,
and the Death Duties." Or the Report by the (1911) Committee on
Irish Finance where, at p. 21, both the Death Duties and the
Income Tax are labelled as coming within

"
the point of view of

dirct taxation
"

(Cd. 6153 of 1912).
3 See, for further particulars as to this rearrangement, the Excise

Transfer Order, 1909 (St. R. & 0., 1909, No. 197), made under the

powers to that effect conferred bv the Finance Act, 1908 (8 Edw. 7,

c. 16), s. 4.

Per the 53rd Report of the Commissioners of Inland Revenue,

p. 6 (Cd. 5308 of 1910) :

"
Roughly the Inland Revenue Depart-

ment now deals with
'

direct
'

taxation only."
See also Mallet's British Budgets, 1887-88 to 1912-13, p. 290

{London, 1913).



190 TAXATION OF CAPITAL. [Oil,

effect of putting the management of the "direct"

and "indirect" taxation each under a separate

roof, the former being, roughly speaking, thence-

forward under the jurisdiction of .the Commissioners

of Inland Revenue, and the latter under that of the

newly constituted Commissioners of Customs and Excise.

Simple and practical as may appear to be the

division of the subject thus adopted by Parliament,

it is far from having received the unanimous consent

of independent economists and financiers, for

although most standard authors now recognise the

existence both of direct and indirect taxation, there

cannot be said ever to have existed any precise

definition of either class which has been universally

accepted. As has frequently been observed, it has

thus been left to any given writer to pronounce his

own particular views in this connection, and as the

great differences in these views have necessarily led

to differences in the determination of the two classes,.

it will at once be apparent that a tax regarded by
one authority as

"
direct

"
rna.y easily be regarded by

another as
"
indirect." And thus it is that different

authorities are found to define the death duties, or

some one or other o-f them, sometimes as
"

direct,"

and sometimes as "indirect," or even, occasionally,

as being neither direct nor indirect, but as belonging
to a class by themselves. Indeed, it is precisely

owing to this absence of anything like a standardized

test that many economists have urged the complete
abandonment of the classification in question ;

Seligman even having remarked
(

l

]
in this connec-

tion that "whatever may be the advantages of its'

1 In his Income Tax, p. 540 (New York, 1911), when discussing
the constitutionnlity of that tax and of the death duties in the
United States.



8.] DIRECT TAXATION. 191

retention for popular consumption, it is beyond all

doubt thai the distinction is not a scientific one. . . .

The scientific, or rather, the unscientific, distinc-

tions between direct and indirect taxes are, there-

fore, not available for the purpose of affording a

criterion which has any claim to precision."

The school of economic thought that would treat

the death duties as indirect taxes seems to have

drawn its inspirations largely from certain French

views, current in the middle of last century, in

voicing which de Parieu laid it down (
l

)
that a duty

is only a direct tax when it is imposed individually

and at regular intervals ? an indirect tax, according
to him, being one which is levied rather on an object

than on an individual, or which is only payable on

non-recurring or irregular intervals, such as on user,

or acquisition. And as instancing how, in his

opinion, foreigners could be reached more easily by
"indirect" than by "direct" taxation, he cited

the death duties which,
"
although indirect taxes,"

could, he suggested, be more easily regulated by the

locality of the property chargeable than by the

residence of the deceased (

2

). No less an authority

than Thiers had also (although rather doubtfully)
1 In his Histoire des Impots generaux BUT la Propriete et le

Revenu, p. 6 (Paris, 1856) :

" Pour les administrateurs franc.ais,
tout injpot qui pese sur un contribuable nominativement de"signe

pour lui etre demande" a des termes pe"riodiques est un impot direct.

L 'impot est, au contraire, indirect lorsqu'il est plutot assis sur la

chose que sur I'homme, ou tout au moins lorsqu'il n'atteint le con-
tribuable que d'une maniere mediate, a 1'occasion d'un fait sans
co-ntinuit^ ni periodicite

1

reguliere, tel qu'une consommation, une
acquisition."

de Parieu practically repeated this definition six years later in-

his Traite des Impots, vol. 1, pp. 8, 9 (Paris, 1862); although in

the latter work" an assertion is found, vol. 2, p. 167 (Paris, 1863).
that

"
les taxes sur les richesses constituent I'&e'ment fondamental

de I'impot direct; les taxes sur les consornmations torment la

partie la plus considerable des inapots indirects."
2 de Parieu, Traite des Impots, vol. 1, p. 120 (Paris, 1862).

On this particular subject see ante, p. 167.
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so classified the death duties a few years previously,

observing, though these duties had a good deal in

common with
"

direct taxation," yet they were none

the less liable to fluctuation in their rates of charge

based on ruling conditions, and finally summing up
the French Succession Duty as

" un veritable droit

indirect sur la propriete (

1

)." And as showing, even

in de Parieu's own estimation, that the question was

not entirely free from doubt, reference might be made

to his observations on the annual tax imposed in

France in 1849 "sur les biens de mainmorte
(

2
)

"

which, he observed,
" showed how nearly related

the death duties in fart were to direct duties on

property, seeing that it had been possible to evolve
* un veritable impot direct

'

based on the average

incidence of indirect taxation by means of death

duties
(

3
)."

A classification founded on the lines indicated by
de Parieu and Thiers has, in its application to the

death duties, been somewhat severely criticized by
a modern French writer as laying too great a stress

on the periodicity of payment, the modern death

duties in all the big States being, according to the

authority in question (

4
), "manifestly . . .

,
and

more particularly so in England, a direct tax on

capital (

5
)." Such a classification has, however,

1 Thiers in his La Propriete, p. 374 (Paris, 1848).
2 See ante, p. 96.
3 de Parieu, Trade des Impots, vol. 3, p. 240 (Paris, 1863).

Compare also his statement referred to above that taxes
"
sur les

richesses
"

constitute the fundamental basis of direct taxation.

*Caillaux, in his Preface to vol. 1 of Les Impots en France,
p. xv. (Paris, 1904).

5 In official French circles the view, however, still seems to obtain
that the death duties are indirect taxes : see Leroy-Beaulieu's
Traite Theorique et Pratique d'Eeonomie Politique, vol. 4, p. 777
et seq. (Paris, 1896); or Ren Stourm's Systemes generaux
d'Impots, p. 304 (Paris, 1905).
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none the less obtained a certain measure of support

amongst British writers, and, as one of several

alternative methods of defining "direct" and
"
indirect

"
taxation, it has been mentioned by no

less an authority than Professor Nicholson, who has

observed (

l

) that, from this standpoint, direct taxes

would be those levied on permanent and recurring

occasions and assessed according to some list or roll

of persons, whilst indirect taxes would be levied

according to a tariff on the occurrence of transactions

and events not previously ascertainable as regards

particular persons. "The amount of a direct tax

in this way is," Professor Nicholson adds, "certain

and regular, whilst an indirect tax is uncertain and

irregular, as regards individuals. Thus the Income

Tax is direct on this view, but the Succession Duties

are indirect, it being uncertain when they will be

paid and by whom, seeing that all taxes are payable

by persons, and the dead can be taxed no more, and

their heirs are uncertain."

Modern British economic writers have, however,

on the whole, distinctly inclined to classify the death

duties as direct, in preference to indirect, taxes. So,

at least, is the view expressed by Mr. G. Annitage-
Sniith

(

2
), as well as by Sir Nathanial Nathan, the

latter of whom lays it down
(

3

)
that there are, on

analysis, but
"
six known ways in which the State

can help itself to what it wants : a poll tax, an

income tax, the total or partial appropriation of

land and its rents, a greater or less participation in

inheritance and succession, all of which are modes

1 In his Principles of Political Economy, vol. 3, p. 295 (London,
1901).

2 In his Principles and Methods of Taxation, p. 36 (London, 1906).
3 In his Economic Heresies, p. 233 (London, 1909).

N
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of direct taxation; and the imposition of duties 011

the import and export of commodities, or by way
of internal excise, which are called indirect taxation."

To give two further examples of the same line of

thought, mention might also be made of Dr. Leonard

Alston, who categorically refers to the British death

duties as direct taxes
(

1

), or of Mr. Bernard Mallet
(

2

),

who, in reviewing in a recent work the classifica-

tion usually adopted in regard to British Imperial

taxation, has observed that
"

if income tax and

death duties fall without question under the head of

direct taxation, the inhabited house duty may be

classed, according to the economic authority followed,

either as an alternate form of income tax (direct)

or as a tax on a commodity (consumption)." Such

also was known to have been the opinion of Sir

Robert Giffen, who, in a detailed criticism (
3

)
of Mr.

Lloyd George's "sensational budget" of 1909, had

remarked that the "obvious comment" on that

budget was "
that it continued to aggravate the vice

of swelling direct taxation income tax and death

duties and neglecting the rich field of indirect

taxes, which has been the characteristic feature of

our Imperial Finance for many years past."

Allusion might also here be made to the Russian

treatise of Paul Haensel on the English death

duties
-(

4
), the author of which makes a great point in

stating that in the examination of any scheme of

death duties it is very necessary to review the whole

1 In his Elements of Indian Taxation, p. 19 (London, 1910).
2 Now Sir Bernard Mallet, K.C.B., in his British Budgets,

1887-88 to 1912-13, p. 418 (London, 1913).
3 Contributed under the title of Recent State Finance and the

Budget to the Quarterly Review, vol. 211, p. 203 et seq. (London,
1909).

4
L'Impot sur les successions en Angleterre, by Paul Haensel

(Moscow, 1907).
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range of direct taxation, and that it is not advisable

to separate the examination of the English death

duties from that of other English direct taxes. And

the same idea, but from a wider outlook, has also

een expressed by M. Caillaux
(

1

), who, in broadly

dividing taxation into the three classes of (1) real

or personal (

2
) ; (2) proportional or progressive ;

and

(3) direct or indirect, observes that whilst all these

categories are worth retaining, none of them should

, l)e looked upon as watertight compartments, their

value consisting in that they help to co-ordinate

ideas rather than to lead to hard and fast definitions

of the component parts of any given fiscal system.

It will be hardly necessary to mention that the

differing expressions of opinion to which attention

has just been drawn are in no way intended to be

exhaustive, and in considering the writings of

political economists on this subject, it is very

desirable to warn the reader not to attach too much

importance to the exact verbiage of any particular

definition, unaccompanied by a knowledge of the

period or circumstances in which it was written.

Thus taking Adam Smith (1723-1790) (

3
), who is

frequently quoted in support of the classification of

the death duties as "direct" taxation in the light

of the observation made in his Wealth of Nations (
4
)

to the effect that
"
taxes upon the transference of

property from the dead to the living fall finally, as

well as immediately, upon the person to whom the

property is transferred," it should be remembered

1 P. vi. of the Preface referred to ante, p. 192, note (*).
2 From Caillaux's point of view the British Estate Duty would

in theory be a
"

real
"

tax, the Legacy Duty and Succession Duty
.being, on the same basis,

"
personal

"
taxes.

3 Compare ante, p. 183, note (
1
).

4 Bk. 5, ch. 2, pt. 2, app. to arts. 1 & 2.
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that these remarks were written in the 18th century,

before the imposition of any death duty in Scotland,

and at a period when the only death duty payable

in England consisted of a small duty levied by means

of a stamp on grants of representation.

A considerable step forward had beeii effected by
the time that John Stuart Mill (1806-1873) produced

his Principles of Political Economy, but here again

it is most desirable to remember that this treatise

was published in the year 1848 (two years after the-

repeal of the Corn Laws and five years before the

imposition of the Succession Duty), and, as men-

tioned above, during a period outstanding in British

fiscal history as that in which the financial policy

of the country was taking the first serious steps

towards the .systematized joint taxation of capital

and income
(

l

}.
This is deserving of special

notice, seeing that Mill's classification of taxation

has been commented on by numberless writers, and

now forms the basis on which .several judgments of

the Courts have recently been founded in which the

question of direct taxation has been involved.

Mill deals with this subject in Book Y. of his

treatise, entitled :

" On the Influence of Govern-

ment." In Chapter 3 of this book he categorically

lays it down that
"
taxes are either direct or

1
According to a statement by the Chancellor of the Exchequer

(Sir M. Hicks-Beach), made in the House of Commons on the
16th April, 1896 (39 Parly. Debs. (4th ser.), c. 1074) : Taking

"
the

usual classification
"

of all duties on consumable articles as
"

in-

direct
"

taxation, and all other taxes as
"

direct
"

taxation, in

1841-42, with a tax revenue of 50,000,000, indirect taxation paid
73 per cent, and direct 27 per cent.; and in 1861, out of a tax
revenue of 64,000,000, indirect paid 62 per cent, and direct 38 per
cent. Immediately before the outbreak of war in 1914, it may
be added that the relative proportions were about 42 indirect and
58 direct; while of the estimated revenue for 1918-19 indirect

taxation only accounts for 18'63 per csnt. , leaving 81'37 per cent,

for direct taxation (105 H.C. Debs. (5th ser.), c. 1285).
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indirect," and then proceeds to give a definition,

which has long since become a classic, of a direct

tax, which, he asserts, is one "demanded from the

very persons who, it is intended or desired, should

pay it," an indirect tax being, as he adds, one
' ' demanded from one person in the expectation and

intention that lie shall indemnify himself at the

expense of another; such a,s the excise or customs."
In ^ later chapter of his work (*) devoted to a com-

parison between direct and indirect taxation, having

opened with some observations on the Income Tax,

he proceeds to observe that
"
legacies and inherit-

ances, we have also seen, ought to be subjected to

taxation sufficient to yield a considerable revenue.

With these taxes, and a house tax of suitable

amount, we should, I think, have reached the

prudent limits of direct taxation." It seems only

right to make mention of this statement, as it might

perhaps be inferred from it that Mill, himself, was

inclined to treat the death duties as "direct"

.taxes (

2
). But it should be remembered that at the

time he wa.s writing the only British death duties

ifik. 5, ch. 6, sect. 1.

2 Professor Bastable, ill his Public Finance, 3rd ed., p. 271

(London, 1903), has remarked that from Mill's point of view the

death duties arc direct taxes. Other writers of his (Mill's) period
took the same view. Thus, for example, Brodie, in his Tax on
Successions and Burdens on Land (London, 1850) observes that

"
of

all direct taxes perhaps none can be found less open to objection
than a tax on succession." Stausfeld, in his Outline of a System
of Direct Taxation for superseding Customs and Excise Duties

(London, 1859), in a model budget
" based on direct taxation

"

(p. 7), includes the Probate Duties and the Legacy and Succession

Duties. Reuben Browning's Finances of Great Britain, comprising
an examination of the' Property and Income Tax, and Succession

Duty Act, .1858 (London, 1859); Francis Boult's Taxation: Direct

or Indirect (London, 1861); and Lawrence Heyworth's Direct and
Indirect Taxation Contrasted; or the immeasurably preferable

policy of an -Income Tax, to Customs and Excise Duties, eliminated

iLondou, circa 1861), are all in the same strain.
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ill existence were the Probate Duties and the Legacy

Duty, and assuming (as may be the case) that these

were the duties he had in mind, it will hardly here

be necessary to mention how great was the differ-

ence betwieen their scheme and incidence as compared
with the .scheme and incidence of many of the duties

which, since Mill's time, have, either in or out of

the United Kingdom, come within the category of

death duties. It is true that some commentators

on Mill's definition of direct and indirect taxation

(a definition which, as stated above, has long since

become a classic) have suggested that, in describ-

ing a direct tax as one
" demanded from the very

persons who, it is intended or desired, should pay

it," he had in mind a tax levied from the pocket

of a certain or ascertainable contributor, or from

property in the course of devolution to him, as

distinct from a tax levied on, and at the outset paid

by, a manufacturer or producer in the absolute and

certain intention that he should recoup himself by
means of the price finally paid by the actual con-

sumer, a completely unknown person at the time

the tax is paid. But such a construction is

suspiciously indicative of having been influenced by
the trend of parliamentary and economic opinion

which, as has been shown earlier in this chapter,

may be said, so to speak, traditionally to have

accepted all manner of death duties as direct taxes.

The more the subject is submitted to scientific

analysis, the more apparent it is how artificial is the

dividing line between the two categories of this

classification, and how possible it is, in the light of

ever changing fiscal conditions, even for a seemingly
fixed definition to varv from time to time in the
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result obtained from its practical application as to

any particular duty or set of duties.

Having thus glanced at the position from

a theoretical standpoint, short reference may,

perhaps, be made to a question which has

arisen on the subject in its relation to the

British North America Act, 186T (*), an Act

effecting the union into one confederation of

the British North American possessions, and

marking an important stage in the history of the

fiscal legislation of the British Empire. Prior to

that Act the terms "direct" and "indirect," in

reference to taxation, had, indeed, been very largely

used, whether in Parliament or by economic writers,

in connection with the academic treatment of the

subject; but this position was completely changed

by the Act in question, which, in defining the scope

of the legislative powers of the various Canadian

provincial legislatures thereby established, expressly

laid it down (

2
)

that each such legislature might

exclusively make laws in relation, inter alia, to

"direct taxation within the province in order to

raise a revenue for provincial purposes (

3
)." The

debates in the course of the passage of the bill

through the British Parliament do not give any

special indication as to whether any particular mode
or system of taxation, or whether any, and if any,

what, particular and individual taxes, were con-

templated by the term "direct taxation," although,
as has been shown earlier in this chapter, Parlia-

ment has, itself; always been inclined, in its debates,

1 30 & 31 Viet. c. 3.
2 By sect. 92.
3 By sect. 91 powers were conferred on the central Canadian

Parliament to legislate
"

for the raising of money by any mode, or
svstem of taxation."
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to look upon the death duties as one of the items

of a "
system of direct taxation

(

1

)." Several cases

have arisen since the Act in which it has become

necessary for the Courts to ascertain and define,

for the purpose of the Act, the precise meaning of

the phrase
"

direct taxation
"

as used in the Act.

In so doing-, it now appears to have become the

practice to take Mill's definition on which to found

the test in regard to any particular tax, and this

course has been followed, as explained by the

Judicial Committee of the* Privy Council in a case

coming up for decision in the year 188T
(

2
),

for the reason that this definition seemed "
to

embody with sufficient accuracy for this purpose an

understanding of the most obvious indicia of direct

and indirect taxation, which is a common under-

standing, and is likely to have been present in the

minds of those who passed the Federation Act."

And, indeed, in a yet more recent case, the Privy
Council has now definitely laid it down that "the

meaning to be attributed to the phrase
'

direct taxa-

tion
'
in the British North America Act, 1867, is

substantially the definition from the treatise of John

Stuart Mill, and that this question is no longer open
to discussion."

The last quoted observation was made by the Privy
Council in the case of Cotton v. The King (

3
), where

1 See, for example, a statement by Disraeli, made when Chancellor
of the Exchequer in the year 1852, to the effect that the revenue
of the country was then raised by three modes : (1) by duties

upon articles of foreign import ; (2) by duties upon articles of

domestic manufacture (these two divisions constituting
"

indirect
taxation "); and (3) by a

"
system of direct taxation

"
(121 Parly.

Debs. (3rd ser.), c. 10).

Compare also the statement of J. L. Eicardo referred to ante,
p. 186.

2 Bank of Toronto v. Lambe (1887), 12 A.C. 575, P.C.
3
[1914] A.C. 176, P.C.
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'the principal point at issue, so far as this subject is

concerned, focussed itself on the question as to

whether a succession duty payable to the Quebec

Government was direct or not within the meaning
of the British North America Act, 1867. The

duty in question was one levia.ble under the pro-

visions of an Act of the Quebec legislature passed in

1906
(

1

),
which placed an obligation on "

every heir,

universal legatee, legatee by general or particular

title, executor, trustee, and administrator or notary

before whom a will had been executed," to forward

within a specified time to the collector of provincial

revenue a complete schedule of the estate of a

deceased person, together with a declaration iinder

oath isetting forth various matters relating thereto.

Although, as will be observed, the obligation was

one cast on* each and every member of the class,

the Act proceeded to lay it down that where a

declaration had been duly made by one of the above

named persons, the others were to be relieved as

regards their liability to render it* and that on

receipt of the declaration, by whomsoever it was

delivered, the collector was to assess the duty and

obtain payment of it from the declarant who, in

practice, was generally the notary before whom the

will was executed, and who, in turn, obtained re-

payment from the beneficiaries. And it was pre-

cisely because the duty was, as a rule, so paid

through the agency of a notary, who was, of course,

not intended himself to bear the burden, but to be

recouped from someone else, that, applying the

terms of Mill's standard definition as appearing

1 The Succession Duties Act, being ch. 11 of the Quebec legisla-
tion of 1906.
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in Chapter 3 of Book V. of his work
(

r
), the Priv/

Council canie to the conclusion that the duty in

question was outside that definition of direct taxa-

tion, and that the enactment of the Quebec Legisla-

ture by which it was imposed was accordingly ultra

vires on the part of the Provincial Government.

The reader will not be surprised to learn that

the decision, which was delivered in London on the

llth November, 1913, was unfavourably received

in the Province of Quebec, and that immediate

steps were taken to meet the altered position. The

Quebec Succession Duty law was, indeed, at once

recast to meet the new position, and so quickly as

the 19th February, 1914, three new Acts
(

2

)
were

placed on the provincial Statute-book dealing with

the question. One of these
(

3

),
in providing that

there should be no right of action
"
fop the recovery

of .any money heretofore or hereinafter paid to the

Government in respect of taxes or duties imposed by

any Act of the Legislature relating to Succession

Duties, for the reason only that the said taxes or

duties were not direct taxes," recited in a somewhat

lengthy preamble the decision of the Privy Council

in the case of Cotton v. The King, making it quite

clear that the provincial Legislature had, itself,

always considered the Succession Duties to be a

direct tax, and that the sole object in allowing
notaries to pay the duty had been to prevent

''
the

1 Mill's full definition, as contained in sect. 1 of the chapter in

question, reads as. follows :

" Taxes are either direct or indirect.

A direct tax is one which is demanded from the very persons who.
it is intended or desired, should pay it. Indirect taxes are those
which are demanded from one person in the expectation and inten-

tion that he shall indemnify himself at the expense of another :

such as the excise or customs."
2 Chs. 9. 10, & 11 of 4 Geo. 5.

3Ch. 11.
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useless duplication of documents containing the

same information." And by another of the Acts
(

1

),

in laying down the personal liability of the

beneficiary, it was enacted that thenceforth, "no

notary, executor, trustee, or administrator, shall

be personally liable for the duties. Nevertheless

the executor, the trustee, or the administrator, may
be required to pay such duties out of the property or

money in his possession belonging to or owing to

the beneficiaries, and if he fails to do so may be sued

for the amount thereof, but only in his representa-

tive capacity, and any judgment rendered against

him in such capacity shall be executed against such

property or money only."

Whether or not the provincial Legislature has now

succeeded in making its new Succession Duty a
"

direct
" tax within the meaning of the British

North America Act, 1867, is a question which has

not yet been submitted to judicial decision (

2

).

*Ch. 9.
2 See further hereon the observations in ch. 14, post, p. 377, as

to the current death duty law in the Province of New Brunswick.
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CHAPTER IX.

THE DEATH DUTIES AND LOCAL TAXATION.

Imperial versus local taxation Rise in importance of latter

Different methods of fiscal endowment of local

authorities and how applied in the United Kingdom-
Technical objection to same expenditure appearing
both in Imperial and local accounts Ritchie and the
Local Government Act, 1888 Decision to make a con-
tribution to local authorities from Imperial death duty
taxation of personalty Apportionment of the allotted

share as between England, Scotland, and Ireland

respectively Objections of leading economists to the
scheme Complications on development of Probate Duty
into Estate Duty coupled with the agriculture (1896)
and tithe rent charge (1899) grants Asquith's reform
of 1907 Lloyd George's projected reform of 1914.

If, as lias been remarked, it is true that the sub-

ject of taxation has produced almost as many
classifications as writers, it may certainly be asserted

that none of these classifications has, of recent

years, created more discussion in our own country
than tha.t involving a division into the two vast fields

respectively of (1) Imperial and (2) Local Taxation.

The early part of the 19th century may,

perhaps, be indicated as the period from which the

latter of these two branches of public finance com-

menced seriously to occupy the public mind
;
and

the gradual decentralization of local government (*)

which then began to make itself felt, coupled with

1 " If we were to attempt to condense the history of local govern-
ment into a sentence, it might be said that in ancient times most

government was local, that in the course of progress the central

government absorbed much of the old local powers, and that,

recently, owing mainly to the overburdening of the central authori-

ties, a decentralizing movement has begun." Per Professor

Nicholson in his Principles' of Political Economy, vol. 3, p. 893

(London, 1901).
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the steady increase of services (often of a national

description) thrown by Parliament upon the local

authorities, soon resulted in causing-, not only a

great growth of local expenditure (

x

),
but an

increasingly powerful agitation on behalf of the

local ratepayers themselves for assistance from the

Imperial Exchequer out of revenue to which the

community, who benefited from these local services

as a whole, also contributed as a whole.

It is generally conceded that the central govern-

ing body in any State may endow the subsidiary

public bodies within its territory in one of three

manners: (1) It may authorise, necessarily under

its own control, the collection by the subsidiary

bodies themselves of special taxes
; (2) it may ear-

mark, or allocate specific parts or shares of, the

proceeds of particular taxes collected by itself
(
2
) ;

or (3) it may make fixed monetary grants from the

general State funds.

The first system, on which is founded our own
scheme of local rating (

3
), is generally considered

to be unobjectionable in so far as it is uniform in

principle within the entire State and does not result

in varying either the categories of persons, or the

subjects of property, to be taxed in different dis-

tricts. And it is, indeed, largely owing to this

1 It has been observed by M. A. Achard in La Justice dans

VImpot (Lausanna, 1904) that
"

le vrai role de 1'Etat vis-a-vis des

communes, en matiere budgetaire, est de les maintenir dans la

voie de 1'e'conomie et surtout de ne leur imposer des depenses qu'en
cas d'absolue ne'cessite."

2
E.g., the French centimes additionels, which are an additional

percentage upon certain direct taxes, the surcharge being allocated

for local purposes.
3
England, it has been said by a Dutch economist, is the only

country where all local taxes assume the one form known by the

name of
"

rates
"

: see hereon Pierson's Principles of Economics*
vol. 2, p. 566, of Wotzel's translation '(London, 1912).
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possibility of a resulting
1

inequality of incidence

that modern British financiers have, up to the

present, successfully resisted all suggestions to

introduce within the United Kingdom any system

of special local death duties, or special local Income

Tax, independent of the Imperial, death duties and

the Imperial Income 1 ax
;
the case against this

course, so far as the Income Tax is involved, having
been very tersely put by Dr. Leonard Alston, who,

in commenting on the cosmopolitan nature of

modern finance, has .said that "there is no reason

why a petty village should be able to throw the main

burden of its expenditure upon a single millionaire

because he happens to have settled within its area,

though his income is drawn from dividends yielded

by foreign railways and distant gold mines
(

1

)

"

an argument applying with equal force to a death

duty, the criterion of liability to which might be

made to depend upon the domicile or residence of

the deceased
(

9
).

The second system which, as is shown later in this

chapter, has been more or less in force in this

country since the year 1888, is in fact a variant only
of the third system. But so far as, for the six years

prior to 1894, it operated on the death duties, the

changed conditions brought about in that year by
the substitution of the Estate Duty for the Probate

Duty soon showed it to be attended with many
undesirable influences upon the national revenue

a.nd finance, and at the outbreak of the war proposals

were under active consideration for its complete
withdrawal and for the substitution, when financial

1 Elements of Indian Taxation, by Leonard Alston (London, 1910).
2 For a reference to local death duties in actual practice see par-

ticulars as to Swiss cantonal taxation given post, p. 397, note (
2
).



9.] LOCAL TAXATION. 207

aid became uecessaiy, of the third system, which

involves the payment of definite sums, charged

upon, and payable generally out of, the entire Con-

solidated Fund, without regard to the yield of any

particular tax.

Thus much may be said by way of introducing the

reader to the connection of the British Imperial

death duties with local taxation, a subject which,

as has just been observed, dates only from the year

1888, previously to which such assistance as had

been afforded in this country by the central to the

local authorities had principally taken the shape
of graoits-in-aid a system of subventions dating

back as far as the year 1835, when such grants

commenced to be made for certain definite pur-

poses : at first for criminal prosecutions and the

support of prisons, and afterwards for the mainten-

ance of police, poor law schools, pauper lunatics,

health officers and sanitary inspectors, and such

like matters. Given the existence of sufficient safe-

guards for the efficiency o>f the service for which

the particular grant was intended, it is difficult to

see -any insuperable objections to this method of

procedure. But critics of all sehools of political

thought had strongly deprecated it, not only as

being
1

,
in actual practice, an extravagant course

to follow, but also on the ground that it wais bad

finance to have the same expenditure appearing
first in the Imperial, and, secondly, in the local,

accounts, and thus, as was alleged, mixing up

Imperial and local finance. These considerations,

as was frankly admitted by the President of the

Local Government Board (Mr. Ritchie) in 1888,

certainly did not, of themselves, seem to form any
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overwhelming1 erounds of difficulty. But in intro-O c^ *

ducing to Parliament on the 19th March, 1888,

the great measure which, as the Local Govern-

ment Act, 1888 ('), was destined tp become one of

the milestones in the history of local government
in this 'country (

2

), it was announced by him that

the Government of the day (as it would seem largely

in deference to public opinion) had decided upon the

complete abolition of these grauts-ui-aid, their

place to be taken partly by certain readjustments

of licenses, and partly by a. substantial contribu-

tion from the Imperial taxation of personalty, a

source which many reformers of local taxation had

long since been endeavouring to tax
;

it being left

to the Chancellor of the Exchequer (Mr. Goschen)
to expound the details of this contribution in the

following week on the introduction of his Budget
for the financial year 1888-89.

This task, in the hands of Mr. Goschen, was a

very congenial one, for not only was he a recognised

authority on all questions appertaining to local

taxation, but the general scheme of earmarking a

definite portion of Imperial taxation for the benefit

of the local authorities was one to which he had, on

a previous occasion, given serious attention.

Already in the year 1871, as Chief Commissioner of

the Poor Law Board, he had introduced a bill,

known as the Rating and House Tax Bill
(

3
), by

which it was proposed to hand over the English

!51 & 52 Viet. c. 41.

2 The cardinal principles involved were the introduction into

county management of (1) the recognition of elective, as opposed
to nominative, representation; and (2) Imperial control. The Act
established County Councils for the local administration of area*
\vhich differed very little from the old historic shires.

3 H.C. Bill No. 105 of 1871.
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.Inhabited House Duty to the Parochial Authori-

ties
(

1

).
But the provisions of this Bill did not receive

legislative sanction; and on the present occasion

(1888) he approached his subject from quite a

different standpoint, his definite object, as had

already been announced by Mr. Ritchie, being to

jnake the contribution take the shape of one from

the Imperial taxation of personalty. To achieve

this end he rejected not only the idea (1) of a local

Income Tax as quite unworkable and impracticable,

but also (2) of any increase in the Income Tax to

be allocated to local taxation
(

2
) ;

and he turned to

-the Probate Duty, as being a tax falling exclusively

on realised personalty, with a proposal to divide its

yield into two equal parts, one to go into the

Imperial Exchequer as an Imperial tax, the other

to go to the local authorities, in varying proportions
in England, Scotland and Ireland, as a local tax

(

3

).

The reader will not be surprised to learn that the

'fixing of these proportions gave rise to endless dis-

cussions, for had they been settled in accordance with

the respective contributions to the Imperial Exr

chequer of the three parts of the United Kingdom
in the shape of Probate Duties alone, England
would have taken 85 per cent., Scotland 10 per cent.,

.and Ireland only 5 per cent.
(

4
). Feeling, however,'

1 See Elliot's Life of Lord Goschen, vol. 1, pp. 108-11, (London,
1911).

2 The objection to the second course was partly because that tax
fell on the very property, i.e., houses and land, liable to the assess-
ment to local rates, and partly because of the manner in which
the Income Tax touched the "struggling middle class upon whom
the rates also fell very heavily

"
(324 Parly. Debs. (3rd ser.),

c. 290).
a Haensel, tit p. 375 et seq. of his work referred to ante, p. 194,

note (*), comments at some length on this move, labelling the
.method of distribution of the grant as

"
undeniably one-sided."

* Compare post, p. 246.

O
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that this placed Ireland in a somewhat unfavourable

position, it was proposed to make the allocation in

proportion to the contributions of these countries

to the Imperial Exchequer from all sources, and, on.

this principle, England became entitled to 80 per

cent., Scotland to 11 per cent., and Ireland to 9'

per cent., a division which, in the result, was

actually very favourable to Ireland, seeing that its

precise contribution, viewed from this standpoint,,

came in reality to 8'T per cent, only (

1

). Legislative

sanction to this effect was finally conferred (1) as

to England, by the Local Government Act, 1888
(

2

) ;

(2) as to Scotland, by the Local Government

(Scotland) Act, 1889
(

3

) ; and (3) as to Ireland, by
the Probate Duties (Ireland) Act, 1888

(

4
) ;

the-

"
probate duty grants," as thus finally regular-

ised, being made to extend not only to the English
and Irish Probate Duty and Administration Duty,
and to Scottish Inventory Duty, but also to the

Account Duty which, as is mentioned in an earlier

chapter of this work
(

5
), had been imposed by Mr.

Gladstone in 1881 as an extension of the Probate

1 See further hereon Mr. Goschen's budget speech reported at 324

Parly. Debs. (3rd ser.), c. 301 et seq.; and some observations by
Mr. Whittaker in the Parliamentary discussions surrounding the
Local Government (Ireland) Bill of 1898 reported at 57 Parly. Debs
(4th ser.), cc. 1489-1492.

'

"51 & 52 Viet. c. 41, s. 21.

352 & 53 Viet. c. 50, s. 21.
4 51 & 52 Viet. c. 60, s. 1. This Act, originally known as the

Probate Duties (Scotland and Ireland) Act, 1888, at the outset made
temporary provision for the Scottish grant.

5 See ante, p. 52.

As the charge of the Account Duty was not necessarily limited

to personalty situate in the United Kingdom, the local authorities

were thus actually placed in a position to benefit from the taxation

of property situate abroad. But when, in the following year,
Mr. Goschen introduced his Estate Duty (ante, p. 53^, he caused
the insertion of an express clause in the relative charging Act to

the effect that that duty was not to be deemed one of the Probate
Duties for the purpose of the local taxation grants : see the-

Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7),s. 5 (5>
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Duties. It should also be added that no alteration

whatever was made in the collection and manage-

ment of the duties themselves, which continued

payable exactly on their then existing footing, but

the Commissioners of Inland Revenue, who collected

them, were charged with the duty of interrupting

their flow from the pockets of the taxpayers, per-

mitting the entry into the Imperial Exchequer and

the Imperial Balance sheet of one half of their yield

only.

The "Imperial Probate Duty," as Mr. Goschen

called this moiety of the Probate Duties, being

reduced to 1^ per cent., he conceived the idea that

it would be an easy matter to produce a seeming

equalisation in the taxation o'f realty and personalty,,

and, exercising one of those strokes of ingenuity
for which his long series of budgets' were so re-

markable (*), he proposed to raise the rates of

Succession Duty or Legacy Duty (this latter duty,
to the extent next mentioned, being always there-

after referred to as Succession Duty) so far as

payable in respect of realty or its proceeds (which

property did not pay Probate Duty or Account

Duty) by \ per cent, on lineals, and by 1| per cent.

n collaterals and others, so as to bring it into

equality, from the point of view of the rate payable,
with the share (1) of the Probate Duty, plus the

Legacy Duty, and (2) of the Account Duty, plus
the Succession Duty, derived by the Imperial

Exchequer from the taxation of personalty (
2
).

1 Mr. Goschen presented six budgets in succession, 1887-1892.
2 These proposals were placed on the Statute-book by the Customs

and Inland Revenue Act, 1888 (51 & 52 Viet. c. 8), s. 21 (1).

The reason why lineals were only charged with an additional

per cent, was that if realty had been liable to Probate Duty or

Account Duty, such liability would have conferred exemption from
1 per cent. Legacy Duty or Succession Duty.

O*
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These latter proposals involved considerations

which, on the surface, would appear to be far re-

moved from the subject of this chapter, but it is

necessary here to make reference to them, as the

iLocal Government Bill and the Budget Bill of the

year 1888 formed, in fact, part of one large scheme,

so linked together as a whole, that both bills were

bound to share a common fate
(

1

).
Thus it was

that the former bill, being* founded on lines which

met with very general approval, escaped a large

measure of attack launched particularly against the

Budget Bill, and which ultimately focussed itself

on the very controversial topic as to the incidence

of the death duties on realty and personalty re-

spectively, culminating, on the second reading of

the bill, in a full dress debate, in which Mr. Glad-

stone set the ball rolling with the proposition
"
that

in the opinion of this House, after Parliament shall

have made the appropriations it may deem just in

relief of local rates, the duties accruing upon deaths

should be so fixed as to equalise the charge upon
real and personal property respectively (

2

)." Lord

1 As to the subject of the death duties being one " much mixed

up with that of local taxation," see the following footnote.

2325 Parly. Debs. (3rd ser.), cc. 190-285.
'

Already in 1884 Mr. Childers (as Chancellor of the Exchequer)
had observed that

"
the time is approaching when, under a Local

Government Bill, relief will have to be given to the payers of local

burdens; and this relief, whatever its amount may be, will accrue

mainly, to owners of land and houses that is to say, to real

property. It seems to me that that should be the occasion for

finally settling the death duties
"

(287 Parly. Debs. (3rd ser.),
cc. 514, 515).

And when, in 1886, he was Chancellor of the Exchequer for the

first time, -Sir William Harcourt had observed that
"
everybody

admits that [the death duties] must be dealt with, and that there

is an unjust distinction at present between Succession Duty and
Probate Duty ; but the subject is much mixed up with that of

local taxation; and, with the prospect of a measure of local govern-
ment upon us, it is, no doubt, desirable that these duties should
be dealt with in connection with the readjustment of local taxation

"

(304 Parly. Debs. (3rd ser.), c. 1655).
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Salisbury's Government was, however, in sufficient

majority to be able to secure legislative sanction to

their proposals as a whole, and thus to launch the

new scheme in its complete form.

As, however, has been observed by many inde-

pendent economists and financiers, it would be

misleading- to suggest, especially in the light of

subsequent developments, that this scheme effected

any appreciable advance towards the solution of the

difficulties surrounding the relations of Imperial to

local taxation. It "was no doub.t intended," it

has been observed by Mr. Bernard Mallet
(

1

),
"that

the several duties allocated to local taxation should

be finally sundered from Imperial finance, and

be regarded as local taxes. But they were still

levied, and only alterable, by Parliament
; and, as

a matter of fact, it was found impossible to disen-

tangle them from Imperial finance. It was difficult

to deduce from Mr. Goschen's scheme any clear

indication of the principles by which the future

relations between the central and local authorities

were to be governed. There appeared to be a

tendency to ena.ble the local authorities to finance

themselves by means of fresh sources of taxation, to

be placed exclusively at their disposal. As a matter

of fact, owing to larger grants from outside sources

being placed at their disposal, a relatively larger
amount of funds spent on local purposes was with-

drawn from local control, and local responsibility

so far weakened
; while, on the other hand, Parlia-

mentary control was weakened by the definite sur-

render of these funds. Ingenious as it appeared,

J Now Sir Bernard Mallet, K.C.B., in his British Budgets, 1887-88
to 1912-13, p. 18 et seq. (London, 1913)
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the new scheme was based on a fallacy in so far

as it was imagined that the earmarking of particular

taxes or portions of taxes, supposed to be contributed

by a certain class of property or owners of property,

and paying them to other accounts on their way to

the Exchequer, instead of drawing a certain number

of millions from the Exchequer for the relief of

the rate-payer, made any difference to the tax-

payer. The change would, indeed, have justified

itself if, as Mr. Goscheu decidedly hoped, the

assignment of specific revenues had put a stop to

further demands for the relief of the rate-payers.

But the large additional resources (some 3,000,000

per annum) placed at the disposal of the local

authorities had not been given in a manner likely

to encourage economy. Former grants-in-aid had

at least been paid in respect of specified services

and accompanied by conditions, and formed in most

cases only a proportion of the cost of each service.

This new revenue was a sum varying in amount

and growing with the national revenue, and was

handed over in general relief of rates, without any

ear-marking to those national services which, per-

formed and paid for by the local authorities, are

the only real justifications for subventions from the

National Exchequer. So unsound a proceeding was

.certain to lead to the fresh demands and fresh

grants which eventually produced the Royal Com-
mission on Local Taxation and the crushing con-

demnation conveyed in the recommendations of

some at least of its members (
1

)."

Other writers on the subject of Local Taxation

have voiced the opinion that few of the grounds of

9141 and 9142 of 1899.
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objection to the older forms of grants-in-aid were

ever removed by the substitution of the new form

of endowment. " The practical result," it has

lieen said by Mr. G. H. Blunden
(

1

),

"
is the same

whether the subsidy is drawn from the national

treasury or from one or more of the streams which

supply that reservoir. The only real change of

importance lies in the fact that, whereas the grants

were formerly proportioned to the amount of certain

- classes of expenditure, they are now primarily pro-

portioned to the yield of particular sources of

revenue. If this is a gain, it is largely neutralised

"by the subsequent transfer of part of the proceeds

to the lesser local authorities upon the old basis of

expenditure, and without guarantees for efficiency

or economy. But the gain is otherwise discounted

by the restraints imposed upon the operations of

the Chancellor of the Exchequer in his manage-
ment of the national finances. The probate duty

grant has been made to bear the character of a

contribution from personal property to the relief of

local taxation. This is an error. No change was

made in the rate of the Probate Duty, and, as no

reduction was either asked for or expected, the

relief of local taxation has not been procured at

the expense of the payers of the Probate Duty.
The grant was, in fact, made at the expense of the

general body of national taxpayers, precisely as

in all the other cases."

The point as to the fallacy of treating the pro-

bate duty grant as one derived from personalty,

on which a number of critics had laid very con-

siderable stress, obtained additional emphasis on the

1 In his Local Taxation and Finance (London, 1895).
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subsequent substitution of the Estate Duty for

the Probate Duty. In order that the local authori-

ties should not suffer any financial loss by this

alteration, arrangements were, it is true, made by
the Finance Act, 1894 (*), for the continued pay-

ment to them, out of the proceeds of the Estate

Duty, of sucli a sum as would, as nearly as possible,

exactly replace the amount they would have con-

tinued to receive if that duty had not been intro-

duced
;
and to this end section 19 of the Act in

question had expressly provided that
"

in substitu-

tion for the grant out of the Probate Duties . . .

there shall be paid, out of the proceeds of the

Estate Duty derived from personal property, such

sum as the Commissioners in accordance with

regulations made by the Treasury . . . may
determine to be an amount equal to one and a half

per cent, on the net value of such of the property
in respect of which Estate Duty is leviable as would,

if this Act had not been passed, have been charge-
able with the duty imposed by section 27 of the

Customs and Inland Revenue Act, 1881. . . .'
r

Whilst the Local Taxation Account thus lost all

interest in the class of property previously subject
to Account Duty (

2

), it wa.s in fact to receive a

somewhat greater percentage of the much larger

class of property previously subject to Probate Duty,
for that latter Duty had only been collected at the

rate of 3 per cent, in cases exceeding 1,000 in

value, whilst in smaller cases the rates were some-

what lower; and this advantage was, it was calcu-

lated, one which would, as nearly as possible^

1 57 & 58 Viet. c. 30.
2 See ante, p. 210, note (

5
).
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counterbalance any loss on the
" Account Duty

"

score. The rearrangement had also the advantage,

so far as the local authorities themselves were con-

cerned, of allowing them to retain the same interest

as theretofore in any increase in the amount of

personalty coming under taxation (

T

).
Not only,

however, did the new provision go far towards

robbing the grant, originally designated as the

probate duty grant, of any practical semblance of

a contribution from personalty ;
but 'the matter was

soon further complicated by a series of steps taken

by Lord Salisbury's Government with a view of

affording some measure of relief to the landed

interest in compensation for the additional taxation

to which it had been subjected since 1894; and, as

a result of which steps, relief from local rates to

the extent of about 1,500,000 per annum was con-

ceded to the occupiers of agricultural land in

England and Wales, this annual deficiency being

made up to the local authorities by a further grant

out of the Estate Duty
"
derived from personalty"

a finesse of language which was frankly labelled

by Sir William Harcourt as a
"
ridiculous farce."

This further English grant was effected by the

Agricultural Rates Act, 1896
(

2

) ;
and when, later

in the year, a similar scheme was applied to Scot-

land by an Act endowed with the cumbrous title

of the Agricultural Rates, Congested Districts, and

Burgh Land Tax Relief (Scotland) Act, 1896
(

3
),

1 See hereon H.C. Paper No. 79 of 1894.
2 59 & 60 Viet. c. 16, s. 2 (2).
3 59 & 60 Viet. c. 37, s. 3 (1).

The Scottish grant effected by this Act was calculated at ll/80ths
of the amount allocated to England. In the result the actual

amount forthcoming was insufficient for the purpose required, and
a further sum of nearly .98,000 had to be provided for by the

Local Taxation Account (Scotland) Act, 1898 (61 & 62 Viet. c. 56).
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Sir Henry Canipbell-Baimerman dotted the I's and

crossed the T's of Sir William Harcourt's earlier

criticism by a simile in which, basing his remarks

on "elementary principles of hydrostatics," he

compared the various sources of Imperial taxation

to a number of fluids flowing- into different casks,

these casks a.11 draining into one cistern namely,
the Imperial Exchequer.

"
If," he observed in press-

ing home his point as to this
"
comical provision

"

of the scheme,* "instead of fitting a new discharge

pipe for the relief of agriculture, the Government

dipped their cup into the cask reserved for the Estate

Duty, the other casks would only have to produce
more in order to make good the deficiency in the

Exchequer cistern (

1

)."

It should be added that, by yet a third Act, the

Local Taxation (Ireland) Estate Duty Act, 1896 (-),

the scheme was applied to Ireland, but this Act was

soon repealed by the Local Government (Ireland)

Act, 1898
(

3

), the particular local grant in question

being thereby removed from any further relation-

ship with the Estate Duty, and being in fact re-

placed, as to Ireland, by a specific grant out of the

Consolidated Fund.

When to all this it is mentioned that a' portion

of the grant as contemplated by sect. 19 of the

Finance Act, 1894
(

4
), wa,s, by the Tithe Bent-

charge (Rates) Act, 1899
(

5

), specially diverted in

M2 Parly. Debs. (4th ser.), c. 1332.

One effect of the torrent of opposition by which this scheme was
met was that these English and Scottish Agricultural Rates Acts

were made operative for a limited period only, but they are both

now regularly renewed by each year's Expiring Laws Continuance
Act.

2 59 & 60 Viet. c. 41.

361 & 62 Viet. c. 87..
* See ante, p. 216.
5 62 & 63 Viet c. 17
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aid of the loss of rates occasioned in England and

Wales by the terms of that Act, Mr. Asquith's

criticism of the whole position in 1907, as having

by then reached a
"
headsplitting condition of chaos

and confusion (*)," will be readily appreciated; and

as a first step towards unravelling this fiscal tangle

arrangements were then made for the gross amount

of all taxation under the management of the

Imperial Treasury to be paid (as had been the case

prior to 1888) to the Imperial Exchequer. For

whatever virtue there might have been in the objec-

tion formerly made to the inclusion in two sets of

accounts (first the Imperial and then the local) of

the same moneys, the remedy applied had, to this

extent, certainly proved itself worse than the disease.

In the result the Imperial Balance Sheet has,

since 1907, always shown, on the revenue side, the

full amount collected from the taxpayer in respect

of the Estate, etc., Duties, whilst the large increase,

on the expenditure side, in regard to payments to

local taxation accounts, is due to the fact that the

payments made between 1888 and 1907, by way of

interception of moneys by the collecting bodies,

were thenceforward to be charged on, and made

payable out of, the Consolidated Fund, a course con-

tinued to the present day.

The step thus taken in the year 1907 was intended

as a first move only, for the object of this initial

change, which, viewed alone, amounted to one

merely of book-keeping, was, as announced by Mr.

Asquith, then Chancellor of the Exchequer, first

of all to get rid of an enormous, most unsightly,

and inconvenient complication in our national

172 Parly. Debs (4th ser.), c. 1197
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accounts (*) ; secondly, to set free tlie hands of the

Chancellor of the Exchequer with regard to a large

area of taxation ; and, thirdly, to clear the ground

(for the arrangement was introduced as a pro-

visional measure only) for a future resettlement of

the whole relations between the central authority

and the local authorities.

Little yet remains to be added on this subject

beyond mentioning that Mr. Lloyd George's Budget
of 1914, as originally presented (

2
),

had in view an

entire readjustment of the grants to local authorities

throughout the whole kingdom, coupled with the final

disappearance of payments to those bodies of sums

in any way dependent on the yield of the death

duties. It was, however, not found practicable to

carry these proposals in the Budget Bill itself,

which, as the Finance Act, 1914
(

3

), only became law

four days before the outbreak of the war, and the

final severance of the Imperial death duties from

any direct connection with the local taxation of the

country yet remains to be effected.

1 It should be mentioned that already in 1898 Mr. Gibson Bowles
had attempted a move in this direction with the suggestion that,
in lieu of the fluctuating grant then made, a fixed sum of, say,
3,000,000 should be allocated to the local authorities; a course

which, he urged, would,
" above all, enable the Inland Revenue

authorities to get rid of an enormous amount of difficulty in their

accounts
"

(59 Parly. Debs. (4th ser.), cc. 149-151).
2 H.C. Bill No. 251 of 1914.
3 4 & 5 Geo. 5, c. 10.
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CHAPTER X.

CAPITAL WEALTH.

Capital wealth, its classification and translation into

figures 17th and 18th century estimates Porter's
estimate based on Legacy Duty returns Dudley
Baxter's estimates based on Probate Duty returns

Objections to Pitt's Legacy Duty as entrenching on

capital Not borne out by statistical results Capital,

though generally the standard, not of necessity the

source, of a death duty Estimates of amount of

capital wealth, by Giffen and others, based on Income
Tax returns Estimates since 1894, by Mallet and
others, based on a multiplier applied to Estate Duty
returns Considerations influencing figure to be so

applied Enumeration of property that may not appear
in the Estate Duty returns by reason of statutory
exemptions or manipulations of taxpayer Multiplier
thus includes an unascertained variable Official esti-

mates of capital wealth of the United Kingdom
Recent unofficial estimates and future prognostications
French economists and the multiplier Estimates of

Germany's national wealth in 1913 and 1914 Growth
and classification of individual fortunes Chiozza

Money's analysis of the Estate Duty returns Average
rates of British death duties.

In an earlier chapter of this work, when discus-

sing the death duties more particularly from their

international standpoint, short reference was made

to the extraordinary development which, dating

from the concluding years of the 17th century, was

seen to take place in the wealth of the country, as

represented by personal or nioveable property (

x
).

So pronounced, indeed, was this development (a

subject commented on by more than one of our lead-

ing historians
(

2
) )

that it was not long before the

public financiers of the period began to consider by
1 See ante, pp. 145-147.
2 See, for example, the observations in ch. 19 of Macaulay's

History of England.
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what means the investments representing- the rapidly

growing accumulations of individual income could

be reached by means of taxation ; and, under the

designation of Political Arithmetic, the concluding

years of the 17th, and the opening years of the 18th,

centuries, saw the first evidences of a new study, one

of the main objects of which was to translate into

figures the capital wealth of the country.

This capital wealth falls into four great divisions,

namely: (1) property owned by the State, (2)

property owned by municipalities, (3) property

owned by corporations, and (4) property owned by
individuals. The last of these divisions (which is,

of course, the one chiefly of interest so far as this

work is concerned) is also susceptible of great

variety of treatment; for the figure quoted by the

statistician, as representing nominal wealth, is not

by any means necessarily indicative of what, in the

eyes of the economist, would be deemed to represent

true wealth, the latter depending, it has been said,

upon the wealth-creating resources of a na.tion and

thus not being capable of liieasurement by a mere

addition of the property of individuals
(

1

). Again,

in comparisons of the nominal wealth of different

periods, differentiation is essential between nominal

wealth on the one hand, and effective wealth on the

other
;
a position which has recently made itself so-

1 Britain's True Wealth and the Unimportance of the. War Debt,

by J. Ellis Barker, in the Nineteenth Century and After, vol. 83,.

p. 926 et aeq., and vol. 84, p. 38 et seq. (London, 1918).
The eminent French statistician, M. de Foville, had already

voiced this view at the 1903 meeting of the Institut International

de Statistique when he observed that
"

il est Evident que, a capital

e'gal, deux families ou deux contr^es pourront se trouver dans des
conditions de prosp^rit^ tres in^gales si 1 'actlvit^ personnelle cr^e

d'un cot^ des ressources plus abondantes que de 1'autre ": Bulletin

of the Institute, vol. 14, p. 63 (Berlin, 1905)
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acutely felt as a result of the enhanced prices of

commodities and the decreased purchasing power of"

the sovereign (

1
). As showing what great variations

may arise in this connection between long distanced

periods, reference may perhaps be made to an

interesting calculation submitted by Mr. Mulha.ll

to the British Association in 1883, in which, deal-

ing with the increase of national wealth since the

times of the Stuarts,, and treating the nominal

wealth of England and Wales, in 1660, as

'250,000,000, he put the then effective wealth with

reference to the standard of 1882, at 595,00*0,000 (

2

) ;

a comparison which was, of course, as between

an increase of things and of money values. Further

distinction ma.y also, on occasion, be necessary, in

dealing with particular items of property, as

between nominal or economic value, in contradistinc-

tion to intrinsic value, a typical illustration in this

respect being found in those (happily now fast dis-

appearing) blocks of slum property in the heart of

some populous city, where the actual buildings

themselves, though practically fit only for demoli-

tion, and thus of little or no intrinsic value, may
none the less be of great nominal or economic value,

owing, as has been suggested, to
"
the sheer necessity

of those whose needs must find a roof
(

3
)."

1 For an extreme illustration of this position, due to excessive
creation of paper money, which, although supposed to be based on

public lands, was not in fact convertible into land or anything
else of value, see The Collapse of the French Assignats, by E. G.

Haw-trey, The Economic Journal, vol. 28 (1918), p. 300 et 'seq.
2 The Increase of National Wealth since the Time of the Stuarts

(London, 1883) : shortly referred to at p. 624 of the British Associa-
tion's Report for 1883 "(London, 1883).

Joseph Lowe (post, p. 227, note (
3
)) had indeed taken this point

some 60 years earlier.

3 Riches and Poverty (1910), by (afterwards Sir) L G. Chiozza

Money, M.P., p. 69 (London, 1911).
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It would be far outside the limits of this work

to enter into any discussion of the considerations

mentioned in the preceding paragraph ;
and passing

reference to them has only been made in order that

the reader may be warned that the calculations

appearing in this chapter should be treated as

nominal or economic valuations, and not in any way
as indicating true or effective wealth in the sense

in which these terms are sometimes employed.

The word capital (

1

)
also has had different mean-

ings ascribed to it by different writers. It has been

said
(

2
)
that "there is a clear tradition that we

should speak of Capital when considering things

as the agents of production ;
and that we should

speak of Wealth when considering them as results

of production, as subjects of consumption and as

yielding pleasures of possession." In this work

the phrase capital or capital wealth is used as

comprehending all those things which can be the

subject of ownership without regard to whether they
are income producing or not. The phrase is also

not here used as including the capitalised value of

personal effort, a. species of capital which, although

of very great value (having indeed been valued as

in 1885 for the United Kingdom at so large a sum as

47,000,000,000 (

3
) ), is obviously not available for

taxation on death.

Turning now to a short review of the earliest of

the calculations of the capital wealth of the country

1 On the subject of capital generally, compare Capital, War, and
Wages, by W. H. Mallock (London, 1918).

2
Principles of Economics, by Alfred Marshall, 6th ed., p. 81"

(London, 1910).
3 The Living Capital of the United Kingdom, by Prof. J. S.

Nicholson, The Economic Journal, vol. 1, p. 95 et seq. (London,
1891).
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to which reference has been made above, it will

hardly be necessary to say that these, at the outset,

exhibited somewhat considerable variations
(

1

),

although the balance of opinion rather favoured a

sum of between 300,000,000 and 400,000,000 as

representing the capital value of the wealth of

England about the year 1694, when the English
Probate Duty was first introduced

.(

2

).

Charles King, an early 18th century writer, for

example, basing his calculations on materials drawn

from some writers of the previous century, esti-

mated
(

3

)
the capital value of the wealth of England,

as in the year 1688, at 338,000,000, made up of

250,000,000 for land and houses and 88,000,000

for personal stock, that is for circulating, as dis-

tinguished from fixed, property.

The earliest of the 17th century writers referred

to by King, and the founder of Political AritJimetic,

was Sir William Petty (1623-1687), who, striking

virgin ground, estimated
(

4
)
the realisable capital

wealth of England at 250,000,000, made up of

1 Even of modern valuations of national wealth it has been
observed by a French economist (M. Fernand Faure) that

" on est

oblige^ de se contenter d 'evaluations purement conjecturales dont le

moindre defaut est de varier, suivant le temperament de ceux qui
les font, . . . de plusieurs dizaines de millards pour les capitaux."
See p. 21 of the Bulletin mentioned ante , p. 222, note (

1
).

2 See ante, p. 36 et seq.
3 The British Merchant: or Commerce Preserved (London, 1721).
*
Petty 's enquiries, spread over earlier publications, are enume-

rated in his Verbum Sapienti, or An Account of the Wealth and

Expenses of England, annexed to his posthumous Political Anatomy
of Ireland (London, 1691).
The levy of one-fifteenth of moveables (post, p. 293, as to these

levies generally), other than personal and household effects, which
was imposed in England in 1225, in the reign of Henry the Third,
in consideration, inter alia, of the renewal of charters, is stated by
Stubbs, in his Constitutional History of England, 3rd ed., vol. 2,

p. 38 (Oxford, 1887), to have yielded 86,758 marks or (the mark
being 13s. 4d.) 57,838, and so, assuming the collection to have
been strictly made, which probably, however, was not the case to

have represented a taxable capital of only 867,580.

P
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174,000,000 for land and houses, 6,000,000 for

coin, and 70,000,000 for other personal stock.

He also included in his estimate a further sum to

represent the capitalised value of personal effort
(

1

).

As time progressed considerable doubt was

thrown on the sufficiency of the earlier figures, and

in a work by Andrew Hooke, published in 1750
(

2

),

a. confident assertion was made that the earlier

computations, especially as regarded personal or

moveable property, were much understated, the

writer in this case concluding his arguments by a

lengthy table in which, for each year from 1600 to

1748, he assigned a figure as representing the aggre-

gate capital value of the wealth of the whole of

Great Britain. The three following extracts from

the table will sufficiently illustrate it for our present

purpose :



10.] CAPITAL WEALTH. 227

value of coin by 20, was calculated to bring all

such essays into disrepute. In fairness to Hooke, it

should, however, be mentioned that Giffen evidently

treated his figures as a valuation of the wealth of

England only, and not, as they in fact purported

to be, of that of Great Britain. Giffen himself,

on the basis of facts stated in the English transla-

tion of an anonymous French work
(

1

), thought that

the capital value of the wealth of England in the

middle of the 18th century could not be estimated

at much more than 500,000,000.

But however this may be, when Pitt, on the 7th

December, 1795, expounded to the House of Com-

mons his scheme for the imposition in Great Britain

of a legacy duty on a consanguinity basis, he

adopted the figure of 600,000,000 as representing

the value of British rnoveables, and the figure of

700,000,000 as representing the value of British

immoveables, thus putting the capital value of the

whole of the privately owned property of Great

Britain, in the year 1795, at 1,300,000,000 (

2

)

a figure which Joseph Lowe, writing in 1822
(

3
),

ascribed to the productive private property, exclu-

sive of debt, of the United Kingdom in 1792.

It is of interest to note that whereas, according to

Pitt, personal property in 1795 was nearly a half

of the whole, in 1688, according to Charles King (

4
),

it was only about a quarter, and it is now about

three-quarters (

5
). These proportions are for Great

1 A General View of England from the Year 1600 to 1762 (London,
1766).

2 32 Parly. Hist., cc. 562, 563..
3 The Present State of England in Regard to Agriculture, Trade

and Finance, p. 82 (London, 1822).
* In the work cited ante, p. 225, note (

3
).

5 58th Report of the Commissioners of Jtiland Revenue', p. 11

(Cd. 8116 of 1915).
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Britain, England, arid the United Kingdom respec-

tively.

Commencing with the 19th century, numerous

valuations, which purported to cover the whole of

the United Kingdom, all produced a figure well

in excess of 2,000,000,000. P. Colquhoun, for

example, estimated (

J

)
the capital wealth of the

United Kingdom, as in 1812 (a period of inflated

values), at 2,736,640,000, made up of productive

private property, 2,250,640,000; unproductive

private property, 397,000,000 ;
and public property,

89,000,000. Lowe also estimated
(

2
)

the pro-

ductive private property of the United Kingdom,
as in 1812, at 2,350,000,000 ; and, as in 1822 (when
the inflation of 1812 had died out), at 2,200,000,000,

an amount which, in the money of 1812, would

exceed the estimate for that year. Both Colquhoun
and Lowe, in their estimates, omitted whatever was
"
expressive of a debt from one part of the com-

munity to another, such as the stocks, mortgages, or

mercantile acceptances."

A few years later Porter, in his well known

statistical treatise (
3
), made use of the yield of the

British Lega.cy Duty as the basis for a computation
of the capital value of the privately owned personalty

of Great Britain, which, by this method, he

estimated as having advanced from 1,200,000,000

in 1814, to 2,200,000,000 in 1845. Porter's calcu-

lations are difficult to unravel, and he was evidently

imperfectly familiar with the incidence of the Legacy

1 Treatise on* the Wealth, Power and Resources of the British

Empire, 2nd ed., p. 55 (London, 1815).
2 In the work cited ante, p. 227, note (

3
),

3 The Progress-of the Nation in its various Social and Economical

Relations, from the Beginning oi the 19th Century, by G. R.

Porter, F,R,S., 3rd ed., pp. 494 and 598 rt scq. (London, 1851).
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Duty. His method seems, however, to have been

to correct the capital on which the duty was

actually paid by an estimated addition for the

capital on which the duty was not payable, and then

to multiply by the ratio of the living to the deaths

in the year, which, for the later part of the period

covered, he took at about 43. He also made a

calculation of the capital chargeable with Probate

Duty in the United Kingdom in 1838, on the

assumption that the value of each estate was the

mean between the lowest and the highest values

which the duty paid would cover. On this basis

the aggregate capital value was 54,887,000, and

the average rate of duty was 1'78 per cent. This

method, however, would give somewhat too high a

result, because in each step in the scale there are

usually more estates in the lower than in the

upper half. Multiplying by the figure of 30, next

referred to, the total property in the United King-
dom subject to Probate Duty in the year in question

would be brought out at 1,646,000,000.

At a somewhat later date a calculation made by

Dudley Baxter
(

1

), which he founded on the Probate

Duty returns, gave the figure of 2,640,000,000 as

representing the capital value, in the year 1867, of

the privately owned personalty in the United

Kingdom subject to that duty. The Probate Duty
and Probate Court Fees paid in the financial year

ending the 31st March, 1867, amounted together
to 1,766,152 (i.e., duty 1,623,273, and fees

142,879), which, at two per cent., the assumed

average rate of Probate Duty and fees, represented
about 88,000,000 worth of property, and adopting

1 Taxation of the United Kingdom, p. 164 (London, 1869).
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"
the Inland Revenue calculation of an average cycle

of 30 years for each devolution of property (

1

),"

the total property subject to Probate Duty was

brought out at the figure mentioned. In regard to

this valuation it should be added that when Baxter,

working on Income Tax data
(

2

),
arrived at a sum

of 4,000,000,000 as the value of personalty at the

same period, he came to the conclusion that the

Probate Duty figures were unsatisfactory for the

purpose of such calculations, owing, as he suggested,

to the quite unknown amount of personalty either
"

in settlement, or below Probate Duties, or which

evaded them," that is either by undervaluation or

by omission of assets altogether.

The disparity in the results obtained by these two

methods of estimating the capital value of the

privately owned wealth of the Kingdom has since

received much consideration at the hands of

statisticians
(

3
),

and an ingenious attempt has been

made to reconcile the two methods in one form of

fixed property (

4
).

In explanation of the high

1 Mr. Gladstone adopted this figure iu 1853.
" How often," he

asked, "do successions come?" and his answer was: "It seems
not irrational to say once in thirty years

"
(127 Parly. Debs. (3rd

ser.), c. 282).
2 Compare post, p. 240 et seq.
3 For lengthy discussions of the respective merits of the two

methods, see Messrs. Harris and Lake's Paper, post, p. 248,
note (*) ; Messrs. Mallet and Strutt's Paper, post, p. 248, note (

3
) ;

and Dr. Stamp's remarks iu the discussion on the last-named Paper.
* By Messrs. Harris and Lake, in a Notp in the Journal of the

Royal Statistical Society, vol. 70 (1907), p. 130, where they say:" The total value of realty in land in Scotland may be ascertained

by multiplying the average gross assessed annual value by the

number of years' purchase used for computing the capital for death
duties. This is

_
within a fraction of 19 years. We take the

statistics of Scotch land because it is more free from necessary
deductions for mortmain than English. The assessed income

(average of eight years) is 5,928,000, and thus the capital value

is 112,600,000. But part of this capitalized value belongs to

interests not coming to probate and therefore not private property,
such as religious, educational, and charity endowments, farms
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general result reached by the Income Tax method,

it has been suggested that in the returns of public

companies too small a part of the income is treated

as earned
(

1

),
or that the holding of securities of

other companies as investments leads to duplication

of capital (

2
) ;

and it has even been asserted that this

method leads to a large part of the wealth of the

Kingdom being valued twice over
(

3

). Leroy-

Beaulieu
(

4
)
went indeed further, saying that many

inexperienced statisticians, in making these calcula-

tions, unwittingly indulged in an entirely fictitious

multiplication of capital, adding up all its aspects,

without regard to the fact that one item of property

may have many aspects,
"

just, indeed, as a casual

observer who, finding himself in a restaurant

decorated with a number of reflecting mirrors,

might count as separate and distinct persons all the

reflections of a single person appearing in the

various glasses." On the other hand, the Income

Tax method does not take into account capital value

due to prospective increase (or, for that matter,

decrease) of productivity (

5

).
Some part of the

belonging to Royalty .(where let), public parks, land belonging to

proprietary companies, local authorities, etc., etc. Deducting from
7 to 8 millions from the whole for the value of the above, we have

105,000,000 as the private wealth of Scotch laud. Turning now
to Estate Duty gross realty statistics and adding 2 per cent, for

some Scotch landed property belonging to Englishmen and included

in the English returns, the total value in the annual returns

(averaging eight years) is 3,656,600. Dividing 105,000,000 by
this sum we get 28-7 as our multiplier." Compare this with tho

figure of 30 referred to ante, p. 230.
1 An Elementary Manual of Statistics, by A. L. Bowley, p. 184

(London, 1910).
2 Final Report on the First Census of Production (1907), by A. W.

Flux (Cd. 6320 of 1912).
3 See Messrs. Harris and Lake's Paper cited post, p. 248, note (

1
).

4 Traitc Thcorique et Pratique d'Economic Politique, 2nd ed.,

vol. 1, p. 192 (Paris, 1896).
$ Per Dr. J. C. Stamp, cited by Prof. F. Y. Edgeworth, in a

Review-Article, The Economic Journal, vol. 26 (1916), p. 325.
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disparity in the results of the two methods may

perhaps be attributed to inter vivos gifts (outside

the statutory period) of income-tax-paying pro-

perty which, not passing on death, finds no place

in the dea.th duty returns
(.

1

).
Of course the accuracy

of the income tax method depends very largely upon
a right choice of the number of years' purchase at

which the various categories of income-tax-paying

property are capitalised, and in this there is room

for much difference of expert opinion ;
as indeed

there is also in the death duty method, in calculating

the average cycle for each devolution of property (

2
).

Subsequent to Baxter's investigations, no note-

worthy estimates of capital wealth seem to have

been attempted from the death duty returns until

the imposition of the Estate Duty in the year

1894
(

3

).

Calculations of the capital wealth of the

Kingdom which, at the outset, had largely been of

academic interest so far as the death duties were

concerned, commenced to . have a more practical

interest with the imposition of the Legacy Duty;
for one of the main objections raised against that

duty was that it was,, in effect, a charge upon

capital, and from this point of view alone to be

condemned. Indeed, in the month following the

passage into law of the Legacy Duty Act, 1796 (
4
),

the Earl of Lauderdale actually introduced a bill
(

5

)

1 See post, p'. 269, note (
2
).

2 See ante, p. 230, and post, p. 248 et seq. Compare also (1)

ante, p. 87, note (
3
), and (2) post, p. 246, as to the greater value of

the death duty, over the income tax, statistics, as tests of a

standard of wealth.
3 See post, p. 247 et seq.
* 36 Geo. 3, c. 52.
5 This bill was rejected on a technicality.
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into the House of Lords with a view of suspending

the operation of Pitt's "collateral legacy bill,"

his first and principal reason being that "the tax

on collateral succession to personal property was a

tax on capital instead of income; and consequently

might impress, at this critical period, other nations

with the idea that all regular and legitimate objects

of taxation were exhausted in this country (

1

)."

And when, nine years later, the Legacy Duty was

first extended to legacies payable out of real estate,

and a liability for it was attached to children and

their descendants, an emphatic protest against the

tax was recorded in the House of Commons, it being

urged that "a direct tax on capital (as this was)

would necessarily discourage that enterprising spirit

in commerce which was so essential to its exten-

sion
(

2
)." Somewhat also in the same sense was a pro-

test made a few years later by Mr. Hume who, in

adverting to the anxiety shown by the then Chan-

cellor of the Exchequer (

3

)
to place our commercial

relations on a footing of sounder policy, expressed

the view, in the year 1824, that the Legacy Duties
' '

ought to be repealed at as early a period as

possible," for the reason that, as "had been

admitted by all who had written on the subject, they

were taxes on the capital of the country (
4
)."

David Eicardo (1772-1823) had taken the view
(

5

)

that "it should be the policy of governments . . .

never to lay such taxes as will inevitably fall on

1 32 Parly. Hist., c. 1155.
2 4 Parly. Debs. (1st ser.), c. 93.
3 Mr. F. J. Robinson, afterwards Lord Goderich and Earl of

Ripon. See further as to his financial policy, post, p. 297.
* 10 Parly. Debs. (2nd ser.), c. 134.
5

Principles of Political Economy and Taxation, 3rd ed., ch. 8

(London, 1821).
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capital ; since, by so doing, they impair the funds

for the maintenance of labour, and thereby diminish

the future production of the country." He

supported his argument by an example in which he

referred to a 1,000 legacy charged with 100

Legacy Duty. If the legatee only receives 900,

he has, Ricardo suggested, no motive to make up the

loss by lessening expenditure, and the tax is paid
out of capital. But if he receives the full 1,000,

and at some later date 100 is taken from him,

either, by way of Income Tax or by a variety of other

taxes, the legatee will probably decrease his ex-

penditure to that amount, and so the nation's wealth

will remain unimpaired (

x

).
And a very similar

line was taken by Ricardo' s French contemporary,
J. B. Say (1757-1832), who observed that if, when

a successor comes into possession of an estate of

100,000 francs, he is at once obliged to pay a tax

of 5 per cent., he will not pay the tax out of income,

which is already taxed, but out of the capital of the

estate, which will accordingly be reduced for him

to 95,000 francs. And thus, whereas the estate of

the deceased was worth 100,000 francs, the same

estate being only worth 95,000 francs in the hands

of the successor,
"
the capital of the nation ha* been

diminished by the 5,000 francs paid to the revenue

authorities
(

2
)."

J. R. McCulloeh (1789-1864) pointed out
(

3

),

however, that the individual who leaves property is

aware that it will be subjected to taxation,
" and he

1 But compare Ricardo's view, referred to post, p. 294, as to the

desirability of a capital levy for the reduction of the National Debt.
2 Traite d'Economie Politique, by J. B. Say, 2nd ed., vol. 2,

p. 311 (Paris, 1814).
3 Taxation and the Funding System, 3rd ed., p. 301 (Edinburgh,

1863).



10.] CAPITAL WEALTH. 235

lias, ill consequence, an additional motive to save and

amass, that his heirs may not be prejudiced by its

payment."
Mr. Andrew Carnegie in our own day is reported

to have said that the whole revenue of the country

might be raised by death duties without interfering

in the least with the forces which tend to the

development of the country through the production
of wealth

; and, in advocating the imposition of

heavily graduated taxation on death, he has re-

marked (*) that it is not to be feared
"

that this

policy would sap the root of enterprise and render

men less anxious to accumulate, for, to the class

whose ambition it is to leave great fortunes and be

talked about after their deaths, it will attract even

more attention, and, indeed, be a somewhat nobler

ambition, to have enormous sums paid over to the

State from their fortunes
;

' ' and a recent economic

writer has said
(

2

), in the same sense, that "those

men of enterprise and force who value high earnings
as evidence of achievement rather than for their

own sake, will not be affected at all."

J. S. Mill, writing in 1848, observed
(

3

)
that it

was beyond the power of any system of fiscal

arrangement to provide that taxation should fall

entirely on income and not at all on capital, and

that he did not attach any importance, in a wealthy

country, to the objection made against taxes on

legacies and inheritances, that they were taxes on

capital. He said that the argument that such taxes

diminish the national wealth "
cannot apply to any

1
Gospel of Wealth, p. 12 (New York, 1900).

2 A Special Levy to discharge War Debt, by Prof. A. C. Pigou,
The Economic Journal, vol. 28 (1918), p. 135 et seq.

3
Principles of Political Economy, 6k. 5, ch. 2 (London, 1848).



TAXATION OF CAPITAL. [Oil.

country, which has a national debt, and devotes any

portion of revenue to paying it off
;
since the produce

of the tax, thus applied, still remains capital, and

is merely transferred from the tax-payer to the

fuudholder. But the objection," he added, "is

never applicable in a country which increases

rapidly in wealth. The amount which would be

derived, even from a very high Legacy Duty, in

each year, is but a small fraction of the annual

increase of capital in such a country. . . . What
its taxes really do is to subtract from its means,

not of production, but of enjoyment."
Nicholas Vansittart

(

l

)
had said

(

2

),
half a

century earlier: "It is clear that, whatever sums

any government may levy upon its subjects, if the

income of the. nation, after defraying those sums,

furnishes a surplus to be added to its productive

capital, unless its expenses are increased in propor-

tion to the new income furnished by this additional

capital, a still larger surplus will remain at the next

period of computation ;
this will again be added to

the capita], and as long as these accumulations

continue the wealth of the nation will increase in a

proportion perpetually accelerated."

Chiozza Money has even taken the view that the

death duties increase the national capital (

3

),
assert-

ing that the amount of the tax is transferred
" from

private pockets to the State and used a hundred-

fold for the better advantage of the nation than if

it were not so transferred. One may go further and

1 Chancellor of the Exchequer, 1812-1822; afterwards Lord

Bexley (1766-1851).
2

Reflections on the Propriety o] an Immediate Conclusion of

Peace, p. 122 (London, 1794).
3 Riches and Poverty (1910), p. 324 (London, 1911).
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say that if it were not taken and used for the

furtherance of reform, the national capital would

cease to make increase." In the same vein, Giffen

said (*) that "individuals in a rich country may
waste individually resources which the State could

apply to very profitable purposes."

If, however, a,s has been suggested, everything

over the cost of bare necessaries is actually or poten-

tially capital, all taxes must come out of capital.

Professor Thorold Rogers, M.P. (1823-1890), pointed

out
(

2

)
that "everything which a man earns, or

receives as interest on his previous earnings, whether

it be rent, dividends on stock, wages or profits, is

divisible into two parts what he must spend in order

to live, and what he may save. You cannot lessen what

he must spend, for, if you take the bare necessaries

of life, you either lessen a man's force or extin-

guish him altogether. Hence you can only tax what

a man may save, which, if he saves it, is actually

capital." And the Italian economist, A. Garelli,

struck the same note when he observed
(

3

)
that all

sums paid to the State for Succession Duty repre-

sent money which, in the hands of the taxpayer,

might have been converted into capital. Professor

Irving Fisher would even eliminate income as a

separate entity altogether, his view being (

4
)

that

capital is a quantity of wealth at a given moment,
whilst income is merely a rate of flow.

1
Taxation, Encyclopaedia Britannica, llth ed., vol. 26, p. 464

(Cambridge, 1911).
2 In the discussion on a Paper entitled Direct Taxation and How

it may be Applied (Liverpool, 1883), read by G. E. Haywood before
the Social Science Congress at Huddersfield.

3
L'Imposta Successoria, p. 58 (Turin, "1896).

4 What is Capital? The Economic Journal, vol. 6 (1896), p. 509
ft seq.. The Italian economist U. Eicci, in his II Capitale (Turin,
1910), has, however, controverted this view.
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But to return to the Legacy Duty, winch, at the

outset, had been so adversely criticised on the

ground that it was a, charge upon capital, it must

be admitted that the practical results of this duty

did not in any way go to suggest that it was operat-

ing to undermine our financial stability, for, as

was made abundantly clear by a number of

statistical records (*), the wealth oi the country

continued very rapidly to increase
;
and any serious

criticism of death duty taxation on the ground of

its encroaching on the capital wealth of the country

did' not again come into prominence until, in the

year 1853, that branch of taxation was permanently
assimilated throughout the whole of the United

Kingdom, and, under the name of the Succession

Duty, the principle of Pitt's Legacy Duty was

extended
(

2

)
to the gratuitous acquisition of all

property on death, other than where Legacy Duty
remained chargeable. The same cry was then

raised against the Succession Duty as, half a

century previously, had been raised against the

Legacy Duty, the ex-Chancellor of the Exchequer

(Mr. Disraeli) condemning both of these duties as

unsound with a revival of the objection that they
were taxes on capital. "They are," he said

(

3

),
"
unsound in principle as regards personal property,

1 In a Paper read by G. E. Porter before the Statistical Society
of London in the year 1850, On the Accumulation of Capital by the

Different Classes of Society (vol. 14 of the Society's Journal, p. 193
et seq.), it was observed that

"
among the advantages attendant

upon the collection and registration of statistical records, perhaps
the most important is found in the assistance which they afford

for the confirmation or correction of opinions unon matters that
from time to time agitate the public mind and thus are apt to

influence the progress of legislation and to affect the condition of

society." The case of the Legacy Duty is very much in point.
2 By the Succession Duty Act, ']853 (16 & 17 Viet. c. 51).
3 126 Parly. Debs. (3rd ser.), c. 985.
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but they are much more unsound in principle as

regards landed property ;
because they lead to parti-

tion, which, in my opinion, is very much to be

.deprecated (

1

)."

Although it is an accepted truism that all taxes

must either ultimately fall on capital or on income,

it must none the less be borne in mind that any

given tax is not necessarily, in its incidence, a tax

upon capital merely because it is laid upon capital ;

and thus whilst, as regards the death duties, capital

now generally supplies the standard of taxation, it

need not always of necessity supply the source.

This point comes out with considerable clearness in

the parliamentary discussions surrounding the

Succession Duty Bill of 1853 : for it was expressly

with a view of avoiding any complications in pro-

prietary arrangements, or forced changes in owner-

ship, that, so far as it was chargeable on land
(

2

),

arrangements were made for fhe payment of the

new Succession Duty by instalments' in such a way
that, as was stated by Mr. Gladstone on the com-

mittee stage of the Bill,
"
the tax should be paid,

not out of capital, but out of income
(

3

) ;

"
a course,

it may be added, that Pitt had already contemplated
in 1795-6 in his bill

"
for granting ... a duty

on successions to real estate
(

4
)." This principle

of payment of duty by instalments, so far as levied

1 It is a fact worthy of note that the long series of Irish Land
Law and Land Purchase Acts, which then soon commenced to

appear on the Statute-book, distinctly reflected the desirability of

the partition of landed property.
2 From 1853 to 1894 the actual assessment of the Succession

Duty was made on a sum equivalent to the actuarial value of the

successor's life interest only. As to the percentage involved on
the full capital value of the property, see post, p. 289.

3 129 Parly. Debs. (3rd ser.), c. 218.
4 See ante, p., 65.
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on laud, was followed, in reference to the Estate

Duty, by the Finance Act, 1894 (*) ; a.nd, indeed,

the Commissioners of Inland Revenue have now been

empowered by the express terms of the Finance

(1909-10) Act', 1910
(

2

),
to accept the land itself

(

3

),

should they so think fit, in satisfaction of any
claim either for Estate Duty or for Succession

Duty. The last mentioned provision has, however,

been found to present difficulties in its practical

application ; and, in order to render its principle

effective, arrangements have been made by which

the* Commissioners of Inland Revenue, as regards

any land actually offered in payment of duty, now

act as intermediaries for its transfer to other public

departments or authorities who might desire to pur-

chase it
(

4
).

In 1857 the Commissioners of Inland Revenue,

in whom the management both of the Income Tax

and of the death duties was vested, issued the first

of their series of yearly reports, and we now arrive

at a period during which the detailed Income Tax

returns, as disclosed by these reports, were largely

used as the basis for estimates of the capital wealth

of the kingdom, the unearned income under the

various schedules being capitalized at an appro-

priate number of years purchase, with an addition

for unearned income outside the range o'f assess-

1 57 & 58 Viet. c. 30.

2 10 Edw. 7 & 1 Geo. 5, c. 8.

3 This principle of payment of death duties in kind has been
extended, during the war, td the payment generally of death duties

by the transfer of war stock and bonds. See hereon the Finance
Act, 1917 (7 & 8 Geo. 5, c. 31), s. 34; and the Death Duties, etc.

(Payment in Securities) Eegulations (No. 2), 1918 (St. R. & O.,
1918, No. 1045).

* See hereon 43 H.C. Debs. (5th ser.)', c. 458; 55 H.C. Debs. (5th

ser.), c. 1235.
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rneut and for non-income-produciug property. Each

subject of property was treated as valued separately

at what- it might be expected to realise if the sale

did not extend to any other subjects of property.

The principal of these estimates were made by Sir

Robert Giffen, who gave the following figures as

representing the capital wealth of the whole United

Kingdom for the following years, viz. :-

6,113,000,000 for 1865 ('); 8,548,000,000 for

18T5
(

2

); and 10,037,000,000 for 1885
(

3

). And
as showing to wha.t a great extent this increase was

attributable to personalty, he estimated that,

whereas iu 1865 land represented 30 per cent, of

the total wealth of the United Kingdom, in 1875

it had sunk to 24, and in 1885 to 17 per cent.

Working on such Income Tax material as was

available, he also ascribed a figure of 4,000,000,000

to 1845
(.

4
) ;

and he afterwards
(-*) put forward a

figure of 15,000,000,000 for 1903, on the- summary

ground that, in the interval since 1885, the gross

assessments to the Income Tax had-increased in that

proportion. '-:. - . ;.' .

1 Compare. Baxter's figure of 4,000,000,000 for personalty alone
in 1867. See ante, p. 230.

2 Recent Accumulations of Capital in the United Kingdom,
Journal of the Statistical Society, vol. 41 (1878), p. 1 et seq.;
Essays in Finance, 1st ser., 5th ed., p. 161 et seq. (London, 1890).

3 The Growth of Capital, p. 11 et seq. (London, 1889) ; Accumula-
tions of Capital in the United Kingdom in 1875-85, Journal of the

Royal Statistical Society, vol. 53 (1890), p. 1 et seq. It was pointed
out in the discussion on this Paper that the income attributed to

1885 was really derived from the statistics for the financial year
1884-85, and was therefore broadly the income for the year 1883-84.
*The Growth of Capital, p. 108 (London, 1889).
5 The Wealth of the Empire, and How it should be Used, a Paper

read before the British Association in 1903 ; Economic Inquiries
and Studies, vol. 2, pp. 363, 364 (London, 1904). In Are we Living
on Capital ? a Paper read before the Institute of Bankers in 1901

(Economic Inquiries and Studies, vol. 2, pp. 278, 288), Giffen had

previously estimated the capital of the nation at not far short of

the same figure.

Q
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The Economist newspaper, working on the same

method, has since estimated (*) the capital wealth of

the kingdom in 1895 at 10,663,000,000 ;
in 1905

at 13,036,000,000 ;
and in 1909 at 13,986,000,000 ;

and Dr. J. C. Stamp, relying also upon the detailed

Income Tax returns, has recently estimated
(

2

)
the

capital wealth in 1914 at 14,319,000,000, with a

range of doubt, one way or the other, of

1,867,000,000.

It should be noted that in the periods 1865-75

and 1895 onwards prices were rising, and in 1875-

95 they were falling.

Government and local property was included in

these various estimates at the following values

respectively. By Giffen, in 1865, at 300,000,000;

in 1875, at 400,000,000; and in 1885, at

500,000,000; by the Economist, in 1895, at

550,000,000; in 1905, at 605,000,000; and in

1909, at 630,000,000; and by Stamp, in 1914, at

400,000,000. The property of corporations was

not separately shewn, and the National Debt was

seemingly excluded.

Whether the National Debt is an item of national

wealth has been much debated by economists. Giffeii

1 The Growth of British Capital from the Year 1885 to'1909, The
Economist, vol. 73, p. 1087 (25th November, 1911).

8 British Incomes and Property, p. 405 (London, 1916). See also

post, p. 272. Mr. E. Crammond, in a paper on The Economic
Relations of the British and German Empires, Journal of the Royal
Statistical Society, vol. 77 (1914), p. 777 et seq., applying Gifien's

method, estimated the capital wealth of the United Kingdom, in

1912-13, at 16,472,000,000, including 750,000,000 for govern-
ment and local property ; but in the discussion on the Paper
Dr. Stamp adversely criticised the estimate , and the author seemingly
did not defend it. Mr. Crammond, however, in a Lecture at the

Boyal Society of Arts on the 4th March, 1918, on Reconstruction and
the Real Cost of the War, reproduced the figure of 16,472,000,000,
with a note that the figure of 750,000,000 should then be

1,500,000,000: Cantor Lectures, III., p. 38 (London, 1918>.
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has said
(

x

)
: "I should not censure very much

anyone who included the National Debt -as part

of the capital of the community. The general

reason for such a course would be that as the debt

is a charge upon the resources of the community,
the money expression of all the other capital of the

community is less than it would otherwise be by the

amount of the debt. If there were no National

Debt, lands, houses, and every other description of

property would exchange for rather more than they

do now; The debt in this view represents a certain

distribution of part of the capital of the country,

and we do not get a complete view of the capital

unless we include it." However this may be, a

holding of the debt
"

clearly exists as personal

property for the purposes of taxation (
2
) ;" although,

to the extent to which such debt has been expended
on existing national assets, it and such assets should

seemingly not both be counted in estimating the

national wealth.

Dr. J. C. Stamp has observed
(

3
)
that

te

altogether

it appears probable that any effect of a long stand-

ing debt, like in character and amount to those

generally found, would be, if existent at all, in

the direction of depressed values, but certainly not

pro tanto with the debt involved. It is therefore

duplicating values almost to the entire extent to

add consols to the full fee simple value of national

property."

Giffen assumed that, at the time he was writing

(1889), the National Debt was practically all held at

1 The Growth of Capital, p. 21 (London, 1889).
2 See post, p. 273.
3 British Incomes and Property, p. 390 (London, 1916).

Q*
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honle, and a receiit writer has formed the opinion (')

that, although perhaps 1,000,000,000 of the

National Debt is now held by foreigners, it is offset

by a recoverable sum of similar amount due to this

country by foreigners and the colonies.

Giffen's figures involve an increase in capital

wealth at the rate of 100,000,000 a year between

1845 and 1865
; 250,000,000 a year between 1865

and 1875; 150,000,000 a year between 1875 and

1885
;
and of even more than 250,000,000 a year

between 1885 and 1903. Stamp's figure involves an

increase at the rate of 150,000,000 a year between

1885 and 1914, and Giffen's figure for 1845 and

Stamp's for 1914 involve, in the intervening period

of 69 years, an average annual increase of almost

exactly 150,000,000.

Giffen, in 1901, said
(

2

)
that

"
the annual increase

in ordinary times must at least be between

200,000,000 and 300,000,000 sterling;" and Mr.

Lloyd George, in estimating the increase of capital

in the fourteen years following the introduction of

the Estate Duty in 1894, relied upon Giffen's figure

of 250,000,000 a year, and deduced
(

3
)
an increase

of capital in the fourteen years of 3,500,000,000.

Giffen, however, subsequently admitted
(

4
)
that his

"
estimate of an annual growth of capital amount-

ing to 250,000,000 was a very old one, and may
no longer be correct when applied to the latest

period."

1 Prof. A. C. Pigou, in A Special Levy to Discharge War Debt
The Economic Journal, vol. 28 (1918), p. 135 et seq. In support
of this conclusion, compare 110 H.C. Debs. (5th ser.), No. 114,
c. 2560 et seq.

2 Are we Living on Capital? cited ante, p. 241, note (
5
).

3 5 H.C. Debs. (5th ser.), c. 631.
* Recent State Finance and the Budget, The Quarterly Peview,

vol. 211, p. 222 (London, 1909).
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Other investigators, working upon the death duty

returns, deduced (') an increase iri the privately-

owned wealth of the kingdom of only 860,000,000

m-the twelve years between 1893 and 1905, or at

the average annual rate of only 72,000,000.

The additional capital required for the material

equipment of the 180,000 workers who are annually

added to the population, out of an increase in

population of some 380,000 persons, has been esti-

mated
(

2
), on the basis of 450 each for them, and

their wives and children, at from 80,000,000 to

100,000,000.

Mr. V. V. Brauford has made
(

3

)
the ingenious

suggestion of what he has called a plutometric unit

which would permit a comparison in simple figures

of the relative wealth of one country with another,

or of the same country at different times in its

history the wealth of a particular country at a

particular period being adopted as the standard and

regarded as unity.

Giffen, in 1886
(

4
), estimated the separate national

wealth of Ireland at 400,000,000, and in 1889
(

5
),

on the basis of the Income Tax figures for 1885, at

447,000,000, or 4'3 per cent, of his estimate of

10,037,000,000 for the whole kingdom ; an attribu-

tion which, he thought, gave some advantage to

Ireland. But the value of tenant-right seems not

1 Messrs. Harris and Lake, in the. Paper cited post, p. 248.
note (*), at p. 726.

2
Capital, War, and Wage's, p. 37, by W. H. Mallock (London,

1918).
3 On the Calculation of National Resources, Journal of the Royal

Statistical Society, vol. 64 (1901), p. 380 et seq.
* The Economic Value of Ireland to Great Britain, reprinted as

Eiisay No. 12 in vol. 1 of Giffen 's Effonomic Inquiries and Studies

(London, 1904).
5 The Growth of Capital, p. 65 (London, 1889).



246 TAXATION OF CAPITAL. [Cu.

to have been included
;
and the figure of 4'3 per

cent, should seemingly have been increased to at

least 5 per cent, to provide for the fact, as disclosed

by the "repealing" figures, that on balance more

income belonging to Irishmen is taxed in Great

Britain than conversely (
J

).

Gladstone, who had occasion to consider the

separate national wealth of Ireland in connection

with the Home Rule Bill of 1886, preferred to found

his calculations on the death duty statistics, these,

in his opinion, being free from many difficulties

arising in the use of the Income Tax figures; an

opinion in which, at a somewhat later date (1890),

he was confirmed by Mr. Goschen, who even went

to the length of expressing the view
(
2
)
that "for

any decided distinct practical purpose, for legisla-

tion, for instance, the capitalisation of income would

not afford a sure and firm basis for action." It

appeared to him, he said,
"

to be a matter where

controversy could be brought to bear on almost every

figure." Working accordingly on the death duty

figures, Gladstone put the wealth of Ireland, in

1886, at I/ 14th, or, say, 7 per cent., of that of the

whole United Kingdom (

3
) ;

and when, in 1893, the

subject was again under discussion, Mr. J.

Chamberlain, adopting the same method, reduced

the fraction from I/ 14th to I/ 18th (

4
). In this con-

1 For some detailed information as to these
' '

resealing
' '

figures
for the year 1889-90, see p. 12 of H.C. Paper No. 329 of 1891. Com-
pare also the evidence hereon of one of the authors of this work
before the (1911) Committee on Irish Finance (p. 21 of Cd. 6799 of

1913). For some general information on the subject of
"

reseal-

ing," see ante, pp. 89 and 154.
2 In the discussion on the Paper referred to ante, p. 241, note (

3
).

3 302 Parly. Debs. (3rd ser.). c. 1069. Compare also hereon the

attitude of the Childers Commission referred to ante, p. 87,
note (

3
).

4 !o Parly. Debs. (4th ser.), c. 230.
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uectioii, it may be added, tliat the death duty returns

of the gross capital value of the privately owned

wealth of the kingdom passing on death, of which

the Inland Revenue Department had notice in the

five years 1910-11 to 1914-15 (the last year far

which the figure are available), show (*) that, of a

total of 1,584,000,000, only 80,458,000, or rather

more than 5 per cent, was attributable to Ireland.

Mr. V. V. Branford, in 1901 (

2
), assumed that

the national wealth of Ireland in 1800 was

270,000,000, and adding this to a figure for Great

Britain, he multiplied by five to get the national

wealth of the United Kingdom in 1885. This

method applied separately to the figure for Ireland,

would give a figure of 1,350,000,000 for Ireland

in 1885, or nearly 13^ per cent, of Giffen's figure

for the whole kingdom, a result which seems to be

manifestly wrong.

In the concluding years of the period covered by
the various estimates which, since 1857, had chiefly

been based on the Income Tax statistics, further

developments had, however, been taking place; for

the introduction of the Estate Duty, in the year

1894, had 'again brought under consideration the

relation of the death duties to capital, a subject

attaining additional importance on the increases in

that duty made respectively in the years 1907, 1909

and 1914
;
the rates in the graduated scale imposed

in the last mentioned year clearly now bringing the

1 54th to 58th Reports of the Commissioners of Inland Revenue,
Table 22 in each case (Cd. 5,883 of 1911; 6,344 of 1912; 7,000 of

1913; 7,572 of 1914; 8,116 of 1915).
2 On the Calculation of National Resources, Journal of the Eoyal

Statistical Society, vol. 64 (1901), p. 380 et seq. Compare a
Review-Article, by Prof. F. Y. Edgeworth, The Economic Journal,
vol. 26 (1916), pp. 338, 834.
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Estate Duty within the category of a tax not only

laid on, but of necessity in many cases also paid

out of, capital.

The investigation of this subject had accordingly

again punctuated the desirability of arriving at

some estimate of the national capital wealth, and,

in this' connection, the period which has elapsed

since 1894 has seen an entirely new development of

the 17th century science of Political Arithmetic,

consisting in a search for a multiplier which, applied

to the capital charged with Estate Duty (as dis-

closed by the annual reports of the Commissioners

of Inland Revenue) will give the capital of the

privately owned wealth of the Kingdom. The

subject is one which has received close consideration

at the hands of the Royal Statistical Society, and,

in Papers read before that Society, by Messrs. Harris

and Lake in 1906 (*), by Mr. Mallet in 1908
(

2
),

and by Messrs. Mallet 'and Strutt in 1915
(

3
),

the figures of 29, 24, and 28, the last named figure

being raised after discussion to 30, have respectively

been suggested as applicable for this purpose (

4
).

1 Estimates of the Realisable Wealth of the United Kingdom
based mostly on the Estate Duty Returns, by W. J. Harris and
the Rev. K. A. Lake, Journal of the Royal Statistical Society,
vol. 69 (1906), p. 709 et seq.

Reference may also be made to A Comparison of the Growth of
Wealth in France and England, also of their Economic Conditions,

by W. J. Harris, Journal of the Royal Statistical Society, vol. 57

(1894), p. 524 et seq., where the multiplier for this country was
put at 36, because de Foville had adopted that figure for France.
See post, p. 280, for a like figure for France recently fixed by Gide.

2 A Method of Estimating Capital Wealth from, the Estate Duty
Statistics, by Bernard Mallet, Journal of the Royal Statistical

Society, vol. 71 (1908), p. 65 et seq. See also British Budgets,
1887-88 to 1912-13, by Bernard Mallet, C.B., p. 436 et seq.
(London, 1913).

3 The Multiplier and Capital Wealth, by Bernard Mallet, C.B.,
and H. C. Strutt, Journal of the Royal Statistical Society, vol. 78

(1915), p. 555 et seq.
* For earlier investigations as to the multiplier, see the Paper

at, (2) above, p. 66 et seq._
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Messrs. Harris
(

x

)
and Lake, in their Paper of

1906, relied; as Baxter
(

2

)
and others had done, on

the assumption that the average value of the

property passing on death in a year, if multiplied

by the average number of years in a .generation of

inheritance, gives the capital of the privately owned

wealth of the country (

3

).

They pointed out that from the Commonwealth

in 1660 to the death of Victoria in 1901 the Crown

of England passed ten times, so that each genera-

tion of inheritance lasted on an average 24 years,

and this notwithstanding the abnormally long reigns

of George the Third and Victoria. And they alluded

to a calculation which had been made by one of the

authors of this work that the "average duration of

the enjoyment of hereditary titles in this country

was 28 years in the 18th century, and 30| years in

the 19th century.

They adopted 29 years as the average duration

of a generation of inheritance, and, applying their

multiplier to the average value of estates passing

On death in the three financial years 1903-04 to

1905-06, as shown by the Estate Duty returns, they

estimated the value of the privately owned wealth

of the United Kingdom, in so far as it becomes

liable to death duties, at 7,689,000,000. The total

National Wealth they estimated at 9,207,000,000.

The duration of a generation of inheritance, owing
to the improving conditions of life, lengthens as time

passes. Herodotus (484-425 B.C.) although his

chronology has not passed without criticism stated

1 Afterwards Sir William J. Harris.

.

2 See ante, p. 230, note (!).
3 This method has hopn rriuch usnrl hv contirtpnfal economists.
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(

l

)
that the Heraclidse reigned as Kings of Sardis

"
for twenty-two generations, a space of five hundred

and five years
"

tha'ti is, from 1192 to 687 B.C.-
"
the son succeeding to the father." This gives

rather, less than 23 years as the length of a genera-

tion of inheritance in the direct line in those early

days. The average survivorship of children over

parents is, of course, not necessarily the same thing
as the average survivorship of heirs over predeces-

sors, for the heir may be a collateral or an ancestor.

In the discussion in the House of Commons in

1853 on the Siiccession Duty Bill, a member said (

2
)

that he had obtained numerous returns relating

to property which had been in the same families for

as long as 200 years, and from these various sources

he found that 22 years was more than the actual

average of enjoyment; and he pointed out that the

average period during which the various sovereigns
of England had reigned from William the First

down to William the Fourth was something less than

22 years. In the discussion in the House of Lords

on the same bill, the Earl of Aberdeen, who was then

Premier, said
(

3

) that the average age of members
of that House on succeeding was 35.. At this age
the expectation or average duration of life accord-

ing to the tables of mortality adopted by the framers

of the bill for the purpose of the tables of life values

in the schedule was 30 j^ears a figure somewhat
below the truth

(

4
).

1
History, 1, 7, Gary's translation, ed. of London, 1891, p. 11.

2 Mr. W. Williams (124 Parly. Debs. (3rd ser.), c. 812).
3 129 Parly. Debs. (3rd ser.); c. 590.
1 These tables were based on the mortality of selected male lives,

1773 to 1822, as shown by Observation 20 of H.C. Paper No. 122
of 1829. See further as to this post, p. 368. By the probabilities
of life on which the Tables of Mortality of Government Life
Annuitants, 1912 (H.C. Paper No. 298 of 1912), were based, the
expectation of a self-selected male life of 35 was 31 years.
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In 1883, the average age of successors was offi-

cially stated (

x

)
to be 46, an age which, on the 1853

basis, would give an expectation of life of 23 years.

This figure, however, was challenged by an experi-

enced solicitor (

2
),
who said that 40 was the age at

which most successions were taken, an age which,

on the same basis, would give an expectation of life

of 27 years (

3
). But of course different figures for

most and average are not incompatible.

The duration of a generation of inheritance is

greater in the case of real than of personal property,

the former passing more often than the latter in the

direct line (
4
). It seems that, neglecting property

which passes to wife or husband of the a.uthor of

the bounty (who is not necessarily the deceased

person on whose death the duty is exigible), about

three-fifths of successions are taken by lineals, and

only about two-fifths are taken by other relatives and

strangers (

5
).

In any critical attempt to arrive at a multiplier

011 the basis of the duration of a generation of inheri-

tance, the magnitude of the property enjoyed, as

well as the duration of the enjoyment, must be con-

sidered (
6
). "What is required as a multiplier for

1 In H.C. Paper No. 86 of 1883. The age was based upon an
examination of three months' Succession Duty accounts.
The figure of 46 is supported by Table XI. in the Paper ante,

p. 248, note (
2
), which involyes the average age of the successor

in 273 successive cases being 45J- years.
2 Mr. Joseph Dodds, M.P., in his Death Duties; Letter Addressed

by Permission to Mr. Childers, Chancellor of the Exchequer, p. 16

(York, 1883).
3 By the Tables of 1912 (see note (*) at p. 250), the expectation of

life at 46 and 40 respectively is 23- and 27f years.
* Per Mr. Gladstone, in his budget speech of 1860 (156 Parly.

Debs. (3rd ser.), c. 820).
5 Paper at p. 248, note (*), at p. 71.

6 Per one of the authors of this work in a Note appended to

Messrs. Harris and Lake's Paper, ante, p. 248, note (*), at p. 744.
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ascertaining from death duty statistics the total

amount of the property in the hands of living owners

potentially liable to this taxation, is the length" of

the average period during which a unit of property

is. held by one person (

1

)."

In the discussion which followed the reading oi

Messrs. Harris and Lake's Paper a speaker expressed

the view then commonly held that the average amount

of property passing on the death of each person who

dies during a given period is the average aggregate

amount of property owned by each person living

(or, if not owned by that living person, then enjoyed

by him or by some other person during his life-

time), and he added that, having regard to the rate

of mortality in this country, the multiplier should

be 66 and not 29, a figure which he subsequently

reduced (

2

)
to 54 on the ground that that represented

the rate of niortalit\r of the pro-pertied class
(

:!

).

But Mr. T. A. Coghla-ii (

4
) pointed out, as he had

already done in his evidence before the 1906 Select

Committee on the Income Tax
(

5

),
that the uncon-

ditional application of this assumption ignores two

important facts, first, that the average age of adults

who die is much greater than that of those who

are alive, and, secondly, that to the extent to which

the returns represent property in the absolute and

beneficial ownership of living persons, the accumu-

lated wealth of an individual increases with years,

1 Per Mr. Mallet in the Paper, ante, p. 248, note (
2
), at p. 76.

2 In a letter printed in the Journal of the Boval Statistical

Society, vol. 70 (1907), p. 130.
3 The figure was taken from a Paper by A. H. Bailey and A. Day

entitled On the Rate of Mortality prevailing among the Families

nf the Peerage^ during the Nineteenth Century, Journal of the

Statistical Society, vol. 26 (1863), p. 49 et seq.
* Now Sir Timothy Coghlan, K.C.M.G.
5 H.C. Paper No. 365 of 1906, p. 93 et se.q.
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and is usually greatest when a nian dies. This re-

mark applies, of course, to created as distinguished

from inherited wealth.

Mr. Mallet (

1

), whose name is so honourably

associated with this enquiry, in his Paper of 1908,

attacked the problem on the lines indicated by Mr.

Coghlan.
" The value of estates left in a single

year by deceased persons in certain small age groups

was multiplied by the ratio of the living to the

deaths for each age group, and the total of the

several results so obtained was treated as the amount

of property in the hands of the living. This total,

divided by the aggregate of the estates left by the

persons dying in the year at the different ages,

formed the multiplier, which was thus the ultimate

ratio of the estates in the hands of the living to those

of persons dying in a year (

2
)." The investigation

extended only to English estates, the corresponding

material for Scotland and Ireland not being avail-

able. Mr. Mallet concluded
"

that property in this

country, quantitatively considered, passes by death

from one to another about once in twenty-four years,

and that twenty-four is, therefore, the multiplier

which should be used in estimating from the Estate

Duty statistics the amount of the property in the

hands of living owners which comes under the notice

of Somerset House upon the death of its possessors."

In the discussion which followed the reading of

Mr. Mallet's Paper, Mr. Coghlan expressed the view

that' the magnitude of the multiplier would depend,
inter alia, upon

"
the prevalence of the practice of

distributing property inter vivos." Mr. H. C.

Now Sir Bernard Mallet, K.C.B.
2
Paper cited ante, at p. 248, note (

2
).
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Strutt, ill a Paper of 1910
(

1

), while admitting that

the magnitude of the multiplier depended upon the

practice referred to, pointed out that nevertheless the

number of years during which a unit of property

would be held by one person would be unaffected,

because, although certain old people might part

with their property sooner under the influence of

the custom, they yet received it from others as

much sooner when they were younger.
Mr. A. C. Waters, in the discussion of 1908,

contended that
"
the wealth of the country in each

year could only be properly estimated by a separate

calculation applied to the detailed statistics for each

year, and not by using a quotient obtained from the

figures of one year as a multiplier to apply to the

figures of another year."

Messrs. Mallet and Strutt, in their Paper of 1915,

emphasized the point taken by Mr, Strutt above,

and suggested that,
"
provided the effects of a change

in the rates of mortality were first taken into account,

a rise in the figure of the multiplier as between one

date and another would in itself afford a proof of an

increase in the practice of gifts inter vivos." They
also raised. Mr. Mallet's multiplier of 24 to 26 by
the adoption of more recent rates of mortality, and

to 28 by the exclusion of manual workers, so as, as

far as possible, to restrict the calculations to the

propertied classes.

In the discussion which followed the reading of

Messrs. Mallet and Strutt' s Paper, Sir Timothy
Coghlan suggested that discrimination should be

1 Notes on the Distribution of Estates in France and the United
Kingdom, Journal of the Royal Statistical Society, vol. 73 (1910).
p. 634 et seq.
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made between the property of males and females

owing- to their different expectations of life; and

Messrs. Mallet and Strutt, in a subsequent Note,

put up their revised figure of 28 to 30 to meet

this criticism, thus reaching- an equivalent multi-

plier to tjiat founded on "
the Inland Revenue

calculation of an average cycle of 30 years for each

devolution of property," which Baxter had relied

on in 1869
(

1

). On the basis of this multiplier, they

arrived at a figure of 10,776,000,000 as represent-

ing the privately owned wealth of the United

Kingdom in the years in question, including the

proportion of the National Debt privately owned.

To this figure Mr. F. W. Pethick Lawrence has

added (1) 150,000,000 on account of a patent

arithmetical slip (an error in casting) in Messrs.

Mallet and Strutt's calculations; (2) 750,000,000

for furniture, works of art, etc., undervalued or

omitted; (3) 300,000,000 for additional wealth oi

the poorer classes which does not come under the

notice of the Inland Revenue on the deaths of the

owners; and (4) 300,000,000 as representing jointly

(i) the goodwill of private businesses where

dependent on the life of the proprietor, and (ii)

foreign bearer bonds with regard to which some

deliberate evasion is no doubt practised (

2
). The

figure of 10,776,000,000 is thus raised to

12,276,000,000.

In the course of the discussion on Messrs. Mallet

and Strutt's Paper, Dr. Stamp suggested that inter

vivos gifts would tend to be not only from the older

to the younger, but also from the less to the more

1 See ante, p. 230, note (*).'
2 A Levy on Capital,.p. 32, note (2) (London, 1918).
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healthy, and that in result there would be, to some

extent, a lengthening of the average number of years

during which a unit of property would be held by
one person.

There is yet another point for consideration which

is of the greatest importance in applying the multi-

plier to the capital chargeable with Estate Duty in

the years 1894-1914 in that the specially favoured

treatment accorded to settled property during that

period naturally excluded from the statistical

analyses of the capital values on which Estate Duty
had been paid, a considerable mass of property

which actually passed on death but which was not

liable to Estate Duty. Broadly speaking, during

the period in question settled property on which

Estate Duty, Probate Duty, or Account Duty, had

already been paid in the course of the particular

settlement was not liable to Estate Duty on any
mutation caused by the death of a limited owner.

This exemption was removed in 1914 (
1

), except

where the prior duty had been paid on. the death of

the deceased's predeceasing spouse. In this connec-

tion it cannot, indeed, be too forcibly impressed

upon statisticians and others who wish to elaborate

this field of research, that the Estate Duty is a

mutation duty payable, apart from special exemp-

tions, not only on property which is, to use a popular

phrase,
"

left by a deceased person," but also on all

property changing hands beneficially on any given

death, regardless even of the fact whether or not

the deceased had any beneficial interest in it. If,

therefore, after the war, the compilation of

statistics, which had for tKe most part to be sus-

J By the Finance Act, 1014 (4 & 5 Geo. 5, c 10).
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pended (

1

) during the war for want of staff, should

be resumed, and the annual reports of the Commis-

sioners of Inland Revenue should again include

analyses of the capital value of the property on which

Estate Duty has been paid, the partial withdrawal

of exemptions from this duty in favour of settled

property effected in 1914 should result in the supply
of materials affording a much truer foundation for

the application of any given multiplier.

"With the effluxion of time these figures will also

present a truer yearly average, seeing that each year
contains not only the relative, current cases, but

also a certain quantity of arrears of previous years.

Thus, whereas for the year ending the 31st March,

1896, the arrears of Estate Duty only covered the

period 2nd August, 1894 31st March, 1896, they
are now well on the way to cover a quarter of a

century. Some idea of what these arrears represent
for any one year in regard to deaths before the 2nd

August, 1894, may be obtained from a perusal of

the returns of the Probate Duties
(

2
), for these duties

(and the Account Duty) were, for the year ending
the 31st March, 1896, charged on a taxable capital

of 6,256,000, while for the year ending the 31st

March
* 1915 (the last year for which the figures are

available), the relative figure was 1,001,000,

These latter figures represent, it must be particularly

l>oru e in mind, personalty only.

But there would still remain to be considered, irr

any attempt to ascertain the total privately owned

wealth of the country :

(a) Settled property which is still not liable to

Estate Duty;
1 96 H.C. Debs. (5th ser.), c. 1731.
2 See post, p. 327.

E,
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(6) Other property which is partially or wholly

exempted from such duty, as e.g., (1) the property

of sailors, soldiers, or airmen, (2) works of art,

(3) land or businesses which have formed the

subject of quick succession, (4) Irish tenant right,

(5) agricultural land in small estates, and (6) war

loan held by foreigners ;

(c) A. certain mass of property chiefly represented

by deposits in Provident and Friendly and Trade

Union Societies, of which the Commissioners of

Inland Revenue do not receive notice owing to

special statutory provisions permitting its disposal

without the production of a grant of representation ;

(d) Money and furniture in the house, in a multi-

tude of small estates, which are distributed on death

without formalities
;
and

(e) Property given away in the lifetime outside

the statutory period which involves payment of duty,

or included in devices for avoiding or fraudulently

evading duty.

The property coming within category (a) is chiefly

represented by settled property passing on the death

of the second to die of two spouses where, on the

death of the predeceasing spouse, Estate Duty, Pro-

bate Duty, or Account Duty, had already been paid
in the course of the particular settlement

(

1

). The

sum of 450,000,000 has been .suggested as covering
the value of property thus circumstanced

(

2
).

With regard to category (6), the circumstances

1 See ante, p. 256.
2 By Messrs. Mallet & Strutt, in the Paper referred to ante,

p. 248, note (
3
).
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under which the more common exemptions arise are

as follows :

(1) (i) In the case of a sailor not above the rank

of petty officer, of a marine not above the rank of

sergeant, or of a soldier or airman not above the rank

of corporal (

l

), who dies, whether on active service

or not, his own property is not chargeable with

Estate Duty, although it may be with Legacy Duty
or Succession Duty (

2

).

(ii) In the case of officers and men killed in the

present war, whether by wounds, accident, or

disease, there is exemption from all death duties in

respect of the first 5,000 worth of property which

passes to the widow or to lineal relations, or to

brothers or sisters or their descendants, and as to any
excess over 5,000 which passes to such persons the

duty is discounted for a period equal to the normal

expectation of life of the deceased at the time of his

death. .Where property passes on the successive

deaths of persons killed in the war, it is not charge-

able with duty on the second or subsequent deaths,

whatever its value, or to whomsoever it then passes.

The provisions referred to in this paragraph apply
also to the master or a member of the crew of a ship
or fishing boat who dies from causes arising out of

the present war
(

3
).

A somewhat similar exemption, in the case of

officers and men of the navy and army, was con-

ferred at the time of the South African war
(

4
), the

1 A sergeant in the Army is excluded (80 Parly. Debs. (4th ser.),
-cc. 730, 1184).

2 This exemption was conferred by the original Stamp Act of
1694 (5 & 6 Will. & Mary, c. 21); and is now effective under the

Stamp Act, 1815 (55 Geo. 3, c. 184), as embodied in the Ffnance
Act, 1894 (57 & 58 Viet. c. 30). See also 82 H.L. Debs. (5th ser.),
<5. 1347.

3 Undo)- the Finance Act, 1917 (7 & 8 Geo. 5, c. 31).
4 By the Finance Act, 1900 (63 & 64 Viet. c. 7).

,,*
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power being to remit the death duties up to 150

in any case in respect of property passing- to the

deceased's widow or lineal descendants, if the total

value of the property so passing did not exceed

5,000. This power is still operative, but for the'

purpose of the present war its ambit has been ex-

tended as stated
(

1

).

An average relief of about 50 per cent, was con-

templated in 1914
(

2

), biit in point of fact it seems,

to have been somewhat larger (

:i

).

Mr. Lloyd George, in 1914, declined
(

4

)
to extend

the benefit of the exemption to collateral "relations,

saying: "The brother comes into a succession

which he had no right to expect, and proba.bly never

would have come into had it not been that his elder

brother died very young, and consequently he became-

the inheritor of his estate." Mr. McKenna took the

same view
(

5
), but Mr. Bonar Law thought (

6

)
that

the exemption could properly be extended to near

collaterals, and accordingly let in
(

7

),
with retro-

spective effect, brothers and sisters and their

descendants.

In the discussion in the House of Lords in 1853

on the Succession Duty Bill, the Earl of Malmes-

bury had also protested (

8

) against the duty being

imposed in the case of officers killed in action
;
but

when, in the following year, an attempt was made

1 By the Death Duties (Killed in War) Act, 1914 (4 & 5 Geo. 5,
c. 76), as amended by the Finance (No. 2) Act, 1915 (5 & 6 Geo. 5,
c. 89), and the Finance Act, 1918 (8 & 9 Geo. 5, c. 15).

2 17 H.L. Debs. (5th ser.), c. 548.
3 71 H.C. Debs. (5th ser.), cc. J003, 1806.
4 66 H.C. Debs. (5th ser.), c. 293.
5 72 H.C. Debs. (5th ser.), c. 1746.
6 106 H.C. Debs. (5th ser.), c. 1511.
7 By the Finance Act, 1918 (8 & 9 Geo. 5, c. 15).
8 127 Parly. Debs. (3rd ser.), c. 665 V
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to bring ill a bill affording complete exemption both

from Legacy Duty and Succession Duty in respect

to the estates of
"

officers, non-commissioned officers,

and privates,"" killed in the Crimean War, the

Chancellor of the Exchequer (Mr. Gladstone) did

not see his way to support the proposition, and the

matter was accordingly dropped (

1

):

(2) The death duties may be remitted in respect

of pictures, prints, books, manuscripts, works of art*

or scientific collections, which are given for national

or quasi-national purposes (

2
) ;

and the like objects,

if of the like or artistic interest, are in any case

. exempt from death duties until sold
(

3
). The exemp-

tion does not extend to real property. Private

members in 1900 introduced two bills
(

4
)
which con-

tained provisions exempting ancient monuments and

land of cognate interest from death duties, but both

were dropped. A Joint Select Committee of both

Houses, which considered in 1912 a bill for consoli-

dating and amending the law as to ancient monu-

ments, reported in favour of such an exemption, and

when, the next year, a like bill) which ultimately

received statutory effect
(

5
), was under discussion in

the House of Lords, Earl Curzon raised the point of

duty, and Earl Beauchamp, replying on behalf of

the Government, said
(

6
)
that the Chancellor of the

1 1.36 Parly. Debs. (3rd ser.), c. 499 et seq.
- Under the Finance Act, 1894 (57 & 58 Viet. c. 30),
3 Under the Finance Act, 1896 (59 & 60 Viet. c. 28), as amended

by the Finance (1909-10) Act, 19lO (10 Edw. 7 & 1 Geo. 5, c. 8).

Under the earlier Act the exemption only extended to objects so

long as they were not in the possession of a person who could

dispose of them. As to the extent of the exemption, see 48 Parlv.

Debs. (4th ser.), c. 359; 49 Ibid., c. 1500; 51 Ibid., c. 1579.
* The Ancient Monuments Protection Bill (H.C. Bill No. 81 of

1900) and the Land Dedication Bill (H.C. Bill No. 101 of 1900).
5 As the Ancient Monuments Consolidation and Amendment Act,

1913 (3 & 4 Geo. 5, c. 32).

14 H.L. Debs. (5th ser.), c. 465.
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Exchequer (Mr. Lloyd George) was not unfavourably

disposed to consider the exemption, but thought

that it should be dealt with by a Revenue or Finance

Bill. So far, however, this has not been done.

(3) Where land or a business passes on death a

second time within five years, the Estate Duty on

the second death is reduced according to a scale

ranging from 50 per cent., where the second death

was within a year of the first death, down to 10 per

cent, where it was over four years later than the

first death (

1

). In the discussion in 1853 on the Suc-

cession Duty Bill, the Earl of Derby, in the House

of Lords, referred to the subject, saying that a .

noble friend
' ' was the fourth successor to his

property in the course of three years (

2

) ;

" and Sir

John Trollope, in the House of Commons, mentioned

a case
"
where, in the course of 6G yeaxs, there had

been no Less than seven successions in a family in

the highest rank in the peerage, while in four cases

these successions took place within one year of each

other;" but, on the other hand, he knew a case

where, in a noble friend's family,
"
there had only

been one succession since the year 1756
(

3
)."

f4) Irish tenant-right is charged with duty upon
the merest fraction of its 'capital value. It seems

that an Irish judicial tenant must be viewed

hypothetic-ally as if he were in occupation of the

land as tenant to himself. He has a right of owner-

ship the value of which is measured by the assess-

ment to Income Tax, less the rent he himself pays.

1 Under the Finance Act, 1914 (4 & 5 Geo. 5, c. 10). See H.C.
Paper No. 212 of 1914; 64 H.C. Debs. (5th ser.), c. 1964. Com-
pare ante, p. 7.

2 127 Parly. Debs. (3rd ser.), c. 679.

3128 Parly, Debs. (3rd ser.), c. 99.
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In order, therefore, that the tenant-right may be

chargeable to Estate Duty, the rateable valuation of

the land must be greater than the rent.

(5) Purely agricultural land generally, in estates

not exceeding 1,000 in net value, is charged upon
a restricted value that is, the capital value is not

to exceed 25 times the net annual value based upon
the property tax assessment

(

1

).

(6) Certain Government loans raised during the

present war are free of death duties whilst bene-

ficially owned by persons who are neither domiciled

nor ordinarily resident in the United Kingdom (

3
).

In all these cases only the proportion of the capital

which is in effect chargeable with duty is brought

into the official returns.

Category (c) contains a general collection of cases

in which the assets of a deceased person can be

dealt with without the production of a grant of

representation. As has already been seen
(

3
), the

want of a specific rule in this connection had had

very serious bearings in Scotland when the principle

of the English Probate Duty was first carried to that

part of Great Britain, and the present law in this

respect throughout the whole United Kingdom is to

1 Under the Finance Act, 1894 (57 & 58 Viet. c. 30), as amended
by the Finance (1909-10) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 8).
Under the former Act, and prior to the amending Act, purely
agricultural land, whatever the magnitude of the estate, was

charged upon the restricted value.
2 Under the Finance (No. 2) Act, 1915 (5 & 6 Geo. 5, c. 89),

s. 47, as amended by the Finance Act, 1916 (6 & 7 Geo. 5, c. 24),
s. 44. See also the American Loan Act, 1915 (5 & 6 Geo. 5, c. 81),

any loan whereunder raised in the United States is free from
British death duties except where held by persons domiciled in

the United Kingdom or by British subjects ordinarily resident

there. See also the Finance Act, 1916 (6 & 7 Geo. 5, c. 24), s. 63,
for a like privilege in the case of loans, raised in the United States.

by local authorities in this country.
3 See ante, p. 48.
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be found in the Revenue Act, 1884
(

1

), by which it

i^ laid down that the production of a grant of repre-

sentation from a court in the United Kingdom by

probate or letters of administration or confirmation

(shall be necessary to establish the right to recover

or receive any part of the personal estate and effects

of any deceased person situate in the United King-

dom. The Act in question, as amended by the

Revenue Act, 1889
(

2

), confers, however, one notable

exemption (

3
)

as regards moneys arising from

policies of assurance on the lives of persons domi-

ciled abroad, which may be paid to the foreign

executors or nominees without the necessity of repre-

sentation in this country, the Insurance Company
not even being liable to give any notification to the

revenue authorities.

But by far the greatest mass of property coming
within category (c) is represented by the aggregation
of a vast number of small sums not exceeding 100

in amount, which, in virtue of special statutory

authority, may be paid over by the particular body
liable for their discharge without the formality of

representation to their deceased owner. The princi-

pal Acts of Parliament which either directly, or

through the agency of Statutory Rules and Orders,

deal with this subject are the following: The

Army Pensions Act, 1830
(

4
) ; the Army (Artillery,

etc.) Pensions Act, 1833
("') ; the Loan Societies Act,

1 47 & 48 Viet. c. 62.
2 52 & 53 Viet. c. 42.
3 For other examples of general exemption in this connection see

the Army Prize Money Act, 1832 (2 & 3 Will. 4, c. 53), and the

Superannuation Act, 1914 (4 & 5 Geo. 5, c. 86). The Ionian Bank
(Limited) Act, 1899 (62 & 63 Viet. c. xcix), confers such an exemp-
tion on the death of Greek shareholders, but in this case, con-

ditionally on the duty being paid.
Ml Geo. 4 & 1 Will. 4, c. 41.

53 & 4 Will. 4, c. 29.
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1840 (*) ;
the Charitable Loan Societies (Ireland) Act,

1843 (-) ;
the Army Prize (Shares of Deceased) Act,

1864
(

3

) ;
the Navy and Marines (Property of

Deceased) Act, 1865
(

4

) ;
the Indian Prize Money

Act, 1866
(

5

) ;
the Building Societies Act, 1874

(

G

) ;

the Trade Union Act Amendment Act, 1876
(

7

) ;

the Government Annuities Act, 1882
(

8

) ;
the Provi-

dent Nominations and Small Intestacies Act,

1883
(

9

) ;
the Naval Pensions Act, 1884

(

10
) ;

the Pen-

sions and Yeomanry Pay Acts, 1884
(

1J
) ;

the Savings

Banks Act, 1887
(

12
) ;

the Superannuation Act,

1887
(

I3
); the Regimental Debts Act, 1893

(

14
) ; the

Industrial and Provident Societies Act, 1893
(

15
) ;

the Finance Act, 1894
(

10
) ;

the Merchant Shipping

Act, 1894
(

17
) ; the Friendly Societies Act, 1896

(

18
) ;

the National Insurance Act, 1911
(

l9

); the Indus-

trial and Provident Societies (Amendment) Act,

1913
(

20
); a.nd the School Teachers (Superannuation)

Act, 1918
(

21
). Side by side with the growth of

Provident, Friendly, and Trade Union Societies,

tli ere is probably a tendency for this item continu-

ally to be on the increase; and the sum of

.300,000,000 recently suggested by Mr. Pethick

Lawrence as representing the wealth of the poorer

1 3 & 4 Viet. c. 110. 2 6 & 7 Viet. c. 91.
3 27 & 28 Viet. c. 36. * 28 & 29 Viet. c. 111.
5 29 & 30 Viet. c. 47. 6 37 & 38 Viet. c. 42.
7 39 & 40 Viet. c. 22. 8 45 & 46 Viet. c. 51.
9 46 & 47 Viet. c. 47. "

4,7 & 48 Viet. c. 44.
11 47 & 48 Viet. c. 55.
12 50 & 51 Viet. c. 40

; as extended by the Trustee Savings Banks

Regulations, 1900 (St. B. & 0., 1900, No. 629); and the Post Office

Savings Bank Regulations, 1910 (St. II. & 0., 1910, No. 569).
13 r>0 & 51 Viet. c. 67. "56 & 57 Viet. c. 5.
15 56 & 57 Viet. c. 39. 16 57 & 58 Viet. c. 30.

"57 <fc 58 Viet. c. 60. 18 59 & 60 Viet. c. 25.
19 1 & 2 Geo. 5, c. 55; as extended by the National Health

Insurance (Approved Societies) Consolidated Regulations, 1918

tSt. R. & 0., 1918, No. 932)
20 3 & 4 Geo. 5, c. 31. 21 8 & 9 Geo. 5, c. 55.
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classes not coming under the notice of the Inland

Revenue Department would certainly not appear to

be an over-estimate.

As regards the tangible moveables coming within

category (^), these have been variously estimated at

from rather less than 500,000,000 (

A

)
to as much

a-s 827,000,000 (

2

).

It is, however, category (e) that must prove the

most baffling to the statistician; and as regards

property which does not appear in the returns,

having escaped death duties by avoidance or fraudu-

lent evasion, the most common circumstances are

the following:

(1) Coin, notes, bearer securities, furniture,

stock-in-trade, etc., in the deceased's own possession,'

can be taken secretly by the persons about him,

especially if such persons are few in number, and

have been appointed executors, or are the next-of-

kin. In such a case, unless someone, out of malice,

or with the hope of reward
(

3

),
turns informer, the

revenue authorities may never hear that a claim for

duty has arisen. In an estate of any magnitude,

however, secrecy is difficult, and there is almost

certainly a will, with executors who are not related

to the deceased and have no incentive to act dis-

honestly,. ..

1 Per Chiozza Monev, in his Riches and Poverty (1910), p. 57
(London, 1911).

2 Per Messrs. Harris and Lake, in their Paper cited ante, p. 248,
note (!), at p. 721.

3 A reward of 5 per cent., usually restricted to a maximum of

.50, is paid to informers on the amount of any duty recovered,
and considered to have been solelv recoverable, through their help.
See the Inland Revenue Regulation Act, 1890 "(53 & 54 Viet, c 21),
s. 32.
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(2) Debts owing to the deceased are sometimes

paid to the executor before probate, and if the whole

estate can be got in in this way probate may not

be taken out at all, or duty paid. But a debtor

who thus pays his debt prematurely runs the risk of

paying to the wrong person, and in any case he

makes himself liable for the Estate Duty.

(3) An executor or administrator in England or

Ireland, acting under a grant of representation duly

made to him, can give a legal receipt for any assets

of the deceased, even where they have not been in-

cluded by him in his estimate for Estate Duty (

1

).

If, however, he has to take legal proceedings for

the recovery of an asset, he must show that suffi-

cient Estate Duty has been paid to cover the

particular asset. In this way he can recover assets

worth many times over the amount on which Estate

Duty has been paid. In Scotland, a grant of repre-

sentation is only operative for named assets.

Even where assets a.re not omitted from the

estimate for Estate Duty, they may be under-valued,

and deduction may be taken for over-stated or non-

existent debts. The Inland Revenue Affidavit which

precedes representation is accordingly scrutinized

very carefully before representation is issued
(

2

).

The chief risk of undervaluation is in connection

with unquoted shares in private companies where

the articles of association of the company impose
restrictions on the transfer of shares, and fix a so-

called, but usually quite inadequate, "fair price"
1 See post, p 360.
2 This practice, which is founded on the statute, has been

approved by successive Chancellors of the Exchequer (36 H.C.
Debs. (5th ser.), c. 737 (Mr. Masterman, Financial Secretary to the

Treasury, on behalf of Mr. Lloyd George); 71 H.C. Debs. (5th ser.),
c. 1366 (Mr. Lloyd George) ; 74 H.C. Debs. (5th ser.), c. 1503

(Mr. McKenna)).



268 TAXATION OF CAPITAL. [Cn.

at which other shareholders hare a right of pre-

emption. Deduction in respect of debts in the first

instance was only authorised in 1881
(

1

). Prior to

that date the full duty on the gross assets had to

be paid in the first instance, but a refund of duty
was made when proof of payment of the debts was

produced (

2

). Mortgage debts on leaseholds were,

however, permitted to be deducted in the first

instance as from 1868
(

3

). Vansittart, in 1815
(

4
),

and Spring Rice, in 1836
(

5

), inclined towards allow-

ing debts in the first instance
;
and the latter even

introduced a clause
('')

to this effect in his compre-
hensive bill

(

7

), (afterwards dropped so far as re-

lating to the death duties)
"

to consolidate and

amend the laws relating to the stamp duties."

Prior to the year 1815 an allowance for debts could

not be claimed even subsequently on payment of

them. Voluntary debts could not, as from 1861, be

deducted against Probate Duty (

8

), and neither

voluntary debts nor debts in consideration of

marriage, in so far as contracted by the deceased

(that is where not ancestral), can be deducted against

Estate Duty (

9

).

(4) Property put into the joint names of the

deceased and another (subject in Scotland to there

*By the Customs and Inland Revenue Act, 1881 (44 & 45 Viet
c. 12).

2 Under the Stamp Act, 1815 (55 Geo. 3, c. 184), in 'England;
the Probate Duty (Ireland) Act, 1816 (56 Geo. 3, c. 56), in

Ireland; and the Railway Passenger Duty Act, 1842 (5 & 6 Viet,

c. 79), in Scotland.
3 Under the Inland Revenue Act, 1868 (31 & 32 Viet. c. 124).
*31 Parly. Debs. (1st ser.), c. 1057.
5 32 Parly. Debs. (3rd ser.), cc. 341, 342.

Clause 113.
' H.C. Bill No. 140 of 1836.
8 By the Probate Duty Act, 1861 (24 & 25 Viet. c. 92).
9 By the Finance Act, 1894 (57 & 58 Viet. c. 30). As to th&

deduction of debts ngainst the American Property Tax. see

post, p. 305.
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being au express disposition in favour of the sur-

vivor) survives to the other without the necessity of

representation, and is paid to the survivor on proof

of death
;
and the bank or company holding the

asset is not lia.ble for the Estate Duty or required

to notify the payment (

1

).

(5) Gifts are made outside the statutory period (

2

)

with a reservation of enjoyment to the donor

under an honourable, but not legally enforceable,,

understanding.

(G) Gifts are made- through the machinery of a

one-man company, under which " an owner may
convert his business and distribute shares, and yet,,

whilst retaining his life interest and a large income,,

can avoid in a great measure the death dudes
(

3

)."

(7) Many ingenious and subtle devices have been

from time to time invented for avoiding the death

duties. In the discussion on the Succession Duty
Bill of 1853, Mr. Gladstone, then Chancellor of

the -Exchequer said
(

4
)

: "We know that the

astuteness of lawyers and the vigilant care for

personal interests continually are at work to defeat

and escape the operation of the law to invent new
modes of escaping the Legacy Duty and this with

such extraordinary success that, although there has-

been an immense increase in the personal property

1 See further hereon post, p. 362.
2 The statutory period within which an immediate gift inter vivo

becomes liable to Estate Duty on the donor's death is three vears
under the Finance (1909-10) Act, 1910 (10 Edw. 7 & 1 Geo. 5,
c. 8), and it was one year under the Finance Act, 1894 (57 & 58
Viet. c. 30). For the purpose of Account Duty it was also one
year under the Customs and Inland Revenue Act, 1889 (52 & 58
Viet. c. 7), and it was three months under the Customs and Inland
Revenue Act, 1881 (44 & 45 Viet. c. 12).

3 Palmer's Private Companies, 31st ed., by A. F. Topham, p. 2&
(London, 1918).
*127 Parly. Debs. (3rd ser.), c. 263.
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of the country, such increase is scarcely traceable

in the tables of your Legacy Duty ;
and we know

this that arrangements are made for that end which

may be called all but fraudulent arrangements
which are perfectly senseless, having no meaning
and no justification in themselves, and no rational

purpose to which they can be referred, except that

of evading the law." And, in 1896, Sir R. Reid

(afterwards Earl Loreburn, Lord Chancellor),

said
(

1

)
:

' Whatever side of the House they sat on

they wanted to prevent persqns who could . afford

to command skilled legal opinion in these matters

escaping from taxation. ... It was the duty of

them all ... not to allow any advantage to be

taken ... by persons who had access to superior

skill, and what he would call legal chicanery, at

the expense of the community."
Mr. Gladstone's remarks are as applicable to-day

to the Estate Duty as they were when spoken to the

Legacy Duty. The capital brought in for Estate

Duty in the last 20 years has remained practically

stationary, and, although part of this result may
foe attributed to the fall in the value of Stock

Exchange securities
(

2

), a fall which has become

X 42 Parly. Debs. (4th ser.), cc. 982, 983.
2 The average price of Consols (2f per cent, till April, 1903, and

thereafter 2 per cent.) has fallen from 112^ in 1897 to 94-;!-

in 1902, and from 88^ in 1904 to 73f* in 1913 and 54? in

1917. And the 387 representative securities referred to post,

p. 284, of which the initial valuation, made in 1907, came to

3,843,000,000, were in 1917 valued only at 2,758,349,000, thus

xhibiting, for a period of 10 years, a' shrinkage of over 1,000,000,000
(Bankers' Magazine, vol. 101 (1916), p. 121, and vol. 103 (1917),

p. 92). Almost one-half of this fall had already occurred prior to

the war, and, to this extent, at the former of the two last-quoted
references, it is treated

"
as a result of the heavy financing of other

countries stimulated to some extent by anti-capitalistic legislation at

borne." The same securities fell 188,000,000 between July 20th

and 30th, 1914, and Mr. J. M. Keynes has pointed out that such
fall involved no loss of the world's real wealth, but only indicated
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accentuated since the present war began, there is

little doubt that a large part of it is attributable

to avoidance or evasion which, Chiozza Money has

said
(

1

),
occurs chiefly among the large estates.

The same "
guasi-stagnation," to use an expression

employed by M. Raphael-Georges Levy (

2
),

has also

been apparent in France; a comparison made by

this authority between the years 1871-75 and

1904-07, showing an annual average of 6,930,000,000

francs of taxable capital for the former, and one of

only 6,887,000,000 francs for the latter period.

It will be see^i from these considerations that

the application of the multiplier to the capital

chargeable with Estate Duty can only show, in Mr.

Mallet's language,
"
the amount of the property in

the hands of living owners which comes under the

notice of Somerset House upon the death of its

possessors (

3

).

'

It does not show the capital of the

privately owned wealth of the kingdom, and has,

in fact, no exactly calculable relation thereto. In

other words, the multiplier is not a statistical con-

stant but includes an unaiscertained variable.

"
the financial world's extreme urgency for money

"
: War and the

Financial System, The Economic Journal, vol. 24 (1914), pp. 460,
485. Euskin voiced the same truth when he said that if all the

money in the world, notes and gold, were destroyed in an instant,
it would, leave the world neither richer nor poorer than it was ; but
it would leave the individual inhabitants of it in different relations.

1 Riches and Poverty (1910), p. 79 (London, 1911).

2 In an article entitled Les Droits de Succession en France et a

VEtranger, contributed to the Revue des Deux Mondes, vol. 57,

p. 906 (Paris, 1910).

LeVy, however, does not attribute this result to evasions which,
under the existing French practice (post, p. ^82, as to this), are, he

considers,
"
bien plus rares qu'on ne le croit."

3 See Paper cited ante, p. 248, note (
2
).
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A state of society could be conceived where public

opinion would compel good citizens gradually to

divest themselves, as life progressed, of all but- the

barest competency (*), with the result that die death

duty returns would show but the merest fraction

of the national wealth. Any such transmission of

property inter vivos would, as a rule, as already

indicated, be from the older generation to the

younger, and so there would be a constant flow, from

generation to generation, of property not repre-

sented in the death duty returns at all. It was

indeed long since said that property might for ever

escape death duties by always passing inter vicos
(

2
).

One of the latest official estimates of the capital

wealth of the United Kingdom was that given by
Mr. McKenna (then Chancellor of the Exchequer) r

speaking in the House of Commons on the 10th August,
1916

(

3
), who said that a low estimate of the capital

wealth of the United Kingdom produced the figure-

of 15,000,000,000. He had given the same figure-

the year before, but expressly as a pre-war esti-

mate (

4
). Of official estimates of earlier years the most

interesting are perhaps those respectively (1) made

by Pitt, in the year 1795, to which reference has

1 Mr. Andrew Carnegie has looked to heavy death duty taxation
"

to induce the rich man to attend to the administration of wealth

during his life, which is the end that society should always -have

in view, as being by far the most fruitful for the people
"

(Gospel
q/ Wealth, p. 12 (New York, 1900)). A large estate at death he

regards as evidence
"

of the selfish millionaire's unworthy life
"

(Ibid., p. 11).
3 Per Bramwell B., in In re Peyton (1861), 7 H. & X. 265, at

p. 296.
3 85 H.C. Debs. (5th ser.), c. 1291.
4 76 H.C. Debs. (5th ser.), c. 1578; on the authority of the Final

Report of the First Census of Production of the United Kingdom
(1907): Cd. 6320 of 1912.
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already been made
(

1

), and (2) contained in a

Treasury Return
(

2

), commonly known as Paget's

Return
(

3

),
drawn up under an order of tlie House of

Commons in 1885, which latter return, based largely

upon Income Tax Figures, after observing that

"the bases of calculation are in many instances

necessarily arbitrary and the results unavoidably

conjectural," puts the capital wealth of the country,

as in 1883-84, at 9,411,000,000, this figure

including the National Debt, which (

4
)

it is

observed,
"

clearly exists as personal property for

the purpose of taxation." A further estimate (of

semi-official authority) is that put before the Royal
Commission on Agriculture (

5

)
in 1895 by Lord

Milner (then Sir Alfred Milner, K.C.B., Chairman

of the Board of Inland Revenue), which placed the

capital wealth of the country in 1893-94 at

10,126,000,000, including the National Debt.

Both Paget's Return and Lord Milner's Table

include 1,000,000,000 for furniture, works of art,

and like property yielding no annual income. Lord

Milner, however, thought personally (

6

)
that this

figure should be reduced to 600,000,000. Giffeii

had estimated property of this nature at

500,000,000 as in 1865; at 700,000,000 as in

1875; arid at 960,000,000 as in 1885 (

7

). The

1 See ante, p. 227.
2
Imperial Taxation on Real and Realized Personal Property, H.C.

Paper, No. 345 of 1885. This return makes constant reference to
the death duties.

3 From the name of the member who moved for it.

*See ante, p. 243.
5
Royal Commission on Agriculture, Minutes of Evidence, vol. 4,

App. A., Table 2, p. 583 (C. 7400, iv., of 1896).
6
Ibid., Q. 63, 115-123, p. 472.

7 The Growth of Capital, p. 43 (London, 1889).

S
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Economist adopted the figure of 1,000,000,000 for

1895, 1905, and 1909 (') ; but Stamp reduced it to

800,000,000 for 1914, with a range of doubt one

way or the other of 200,000,000 (

2
)

in other words

he placed the value indefinitely between Lord

.Miluer's figure and the figure in Paget's Return.

Passing reference may also here be made to an

estimate of the capital value of the wealth of the

kingdom which, in 18TT, Mr. F. B. Garnett, C.B.,

Secretary of Inland Revenue, furnished, at the re-

quest of the Commander-in-Chief, for the informa-

tion of tne National Defence Committee. The

estimate was 10,000,000,000, and seems to have

included the National Debt on the ground that

national credit is equivalent to national capital (

3

).

Many unofficial estimates of the privately owned

wealth of the kingdom have recently been put

forward. Mr. Sydney Arnold, M.P., speaking in

the House of Commons on the 23rd April,

1918
(

4
), contending even, although he advanced no

proof, for so high a figure as 24,000,000,000, a

figure approximating to those of 25,000,000,000 (

5
),

or 26,000,000,000 (

6
), which have been esti-

mated as representing the entire capital wealth of

the British Empire.

1 The Growth of British Capital from the Year 1885 to 1909,
The Economist, vol. 73, p. 1087 (25th November, 1911).

2 British Incomes and Property, p. 405 (London, 1916).
3 See Mr. Garnett 's statement in the discussion on the Paper

cited at p. 241, note (
3
).

M05 H.C. Debs. (5th ser.), c. 895.
5
Imperial Defence and Finance, by E. Crammond, The Nine^

teenth Century and After, vol. 72, p. '221 et seq. (August, 1912).
6 The Effect of War on the Economic Condition of the United

Kingdom, by E. Crammond, Cantor Lectures, I., p. 14 (London,
1918).
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Sir Timothy Coglilan has remarked
(

r
)

''how

prone were people who indulged in making estimates

of the income and accumulated wealth of the

community to allow themselves to be carried away

toy the most- extravagant ideas. . . . No one," he

said,
" who was a student of estimates of property

and wealth could fail to notice the general tendency

to over-estimate, and so mislead the persons in

authority in this country."

Sir George Paish said
(

2

)
in 1916 that his own

calculations had satisfied him that the wealth of the

United Kingdom was not less than 17,000,000,000.

Mr. F. W. Pethick Lawrence has put forward
(

3
)

a figure for 1914 of 15,500,000,000 for the

"wealth of the kingdom, of which he attributed

12,500,000,000 to the private wealth of individuals,

1,900,000,000 to the corporate wealth of socie-

iies, 1,000,000,000 to municipal wT

ealth, and

100,000,000 to State wealth, the last two items

.being arrived at after deduction of the municipal
and national debts, taken at exchange values of

500,000,000 each, respectively.

Mr. Lawrence divides the 12,500,000,000 of

-privately owned wealth into 1,000,000,000 . for

furniture and personal effects
; 500,000,000 for

individual holdings of national and municipal loans ;

and about 2,750,000,000 each for (1) investments

.abroad, (2) houses, (3) land, railways, ships, mines,

quarries and canals, and (4) all other capital.

J In the discussion on the Paper, ante, p. 248, note (
3
).

2 War Finance, Journal of the Royal Statistical Society, vol. 79
,(1916), p. 267 et seq.

3 .4 Levy on Capital, p. 33 (London, 1918).

0*
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Mr. P. D. Leake has. made
(

x

)
the following-

analysis of the wealth of the kingdom in 1914 based!

upon the investigations of Dr. J. C. Stamp (

2

).

Millions.
Per

(1) Property in the United Kingdom used for

purposes of industry or production

(a) Lands used for agriculture and other
industries 867

(b) Buildings, such as factories, mills, etc. 1,110

(e) Farmers' capital, implements, stock, etc. 362

(d) Railways, shipping, mines, works,
factories, mills, businesses and other

property, including plant and stocks

of raw materials, manufactured goods,
etc 3,753

(e) Property outside the United Kingdom
used for purposes of industry or

production belonging to individuals

domiciled in the United Kingdom ... 2,919

(2) Property in the United Kingdom used for

purposes of leisure or consumption

(f) Lands used for private dwelling houses,

gardens, parks, etc 288

(g) Buildings, such as private dwelling
houses, including stables ... ... 2,220

(h) Household furniture, works of art,

wearing apparel, etc. ... ... ... 800

(i) Government and local property, such
as land, dockyards, arsenals, public
buildings, main roads, bridges, sewers,
etc 1,100 732-

(j) Money, namely, gold and silver coin

in circulation, and coin and bullion at

the banks before the war 150'

(k) Foreign Government securities ... 250 \

(I) Indian and Colonial Government
securities ... ... ... ... 500

'

(m) National Debt before the war ... 700 (
:;

)

22-03

1-00

4-99

4-66

Millions 15,019 lOO'OO

1 The Nation's Capital, The Financial Times, 22d April, 1918.

See also the Statist, 15th June, 1918.
2 British Incomes and Property (London, 1916).
3 The exchange value of the National Debt immediately before the

war seems to have been about 500,000,000.



10.] CAPITAL WEALTH. 277

Treating capital as restricted to material things

used for providing goods which are enjoyed as

income
(

1

),
and valuing them at the cost of. con-

struction, the home capital of the United Kingdom,
as in 1907, has been estimated

(

2

)
at about

6,000,000,000.

The value of the land and houses of Great

Britain, including minerals, has been estimated

by the Inland Revenue Valuation Office at

5,276,000,000 (

3
).

Mr. G. Paish (*) has estimated (') the total of

British investments in the colonies and foreign

countries, as in 1910, at 3,192,000,000, which ta.kes

"" no accoimt of the great sum of what is termed

private capital employed abroad by the British

people in a variety of ways, such as the purchase
of laud, loans on mortgage, deposits in banks,

"branch manufacturing, mercantile and trade under-

takings, etc., etc. If allowance be made, on the

one hand, for the foreign capital employed in

British companies both at home and abroad and in

British loans, and, on the other, for the vast

amount of private capital which the British people

liave placed abroad," Mr, Paish thought that
"
the

ante, p. 224.
2
Capital, War, and Wages, by W. H. Mallock, p. 18 (London,

1918), on the authority of The Final Report on the First Census of
Production of the United Kingdom (1907): Cd. 6320 of 1912.
Dr. J. C. Stamp has pointed out, however, that

"
that figure is

nowhere mentioned in the Census, and any information used on
the subject was drawn from general sources outside its scope :

"

Journal of the Royal Statistical Society, vol. 81 (1918), p. 660.
3 59th Report of the Commissioners of Inland Revenue, p. 57:
d. 8425 of 1917; 101 H.C. Debs. (5th ser.), c. 2094; 108 H.C.

Debs. (5th ser.), c. 1460.
* Now Sir George Paish.
5 Great Britain's Capital Investments in Other Lands, Journal

of the Royal Statistical Society, vol. 72 (1909), p. 465 et seq.; Great

Britain's Capital Investments in Individual Colonial and Foreign
Countries, Ibid., vol. 74 (1911), p. 167 et seq.
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net total of our investments in other lands would

be not much short of 3,500,000,000." Of the

3,192,000,000, Mr. Paish attributed 1,554,000,000

to the Colonies and India, and 1,638,000,000 to

foreign countries. In 1916, he said
(

]

) that,
"
according to the data available, the wealth of this

country invested overseas prior to the war was no

less than 4,000,000,000." It has been estimated,

however, that something like 1,000,000,000 worth

of foreign securities have been sold by people in this

country to Americans during the war
(

2

).

The greater part of this country's foreign invest-

ments are no doubt considered as British assets for

the purpose of the British death duties, by reason

that their value is realisable in this country, e.g. f

by the transfer of shares on a British register or

by the sale of a negotiable instrument situate

here
(

3
).

Some small part, however, consisting of

foreign land, not involved in a business, or subject

to a trust for sale in a British settlement, would

be outside the purview of the British death duties.

With regard to the position immediately after the

war, Professor A. C. Pigou lias hazarded
(

4

)
"the

guess that, apart from the new war loan securities,

the value of the country's capital will be much the

same after the war as in 1916-17. This means that,

counting the new war loan, it will come to some-

where about 16,000,000,000, or half as much again

1 War Finance, by Sir George Paish, Journal of the Royal
Statistical Society, vol. 79 (1916), p. 267.

2 A Levy on Capital, by F. W. Pethick Lawrence, p. 27 (London,
1918).

3 See ante, p. 162. As to the amount of colonial and foreign
property on which British death duties are paid, see post, p. 344.

4 A Special Lcry to Discharge, War Debt, The Economic Journal,
vol. 28 (1918), p. 135 et s?fj.
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as it was immediately before the war." The same

figure has been arrived at for March, 1919, by Dr.

J. C. Stamp, as within the range of practical

taxation, although
"

it cannot be made too clear that

this has no reference to the aggregate national wealth

as generally understood (

1

)."

Mr. F. W. Pethick Lawrence considers that the

privately owned wealth of the kingdom will be

greater after the war than before by reason that the

value of individual holdings of the National Debt

will, in his opinion, considerably exceed the loss due

to the sale of investments abroad, the deterioration

of property, and depreciation in prices. On the

assumption that the war would end in the autumn

of 1919, he estimated (

2

)
the post war privately

owned wealth of the kingdom, including individual

holdings of the National Debt, at the same figure

of 16,000,000,000 that is 3,500,000,000 more

than immediately before the war; and the wealth

of the country as a whole at 11,900,000,000, that

is 3,600,000,000 less than immediately before the

war.

With regard to the more distant future, Mr. J*

Ellis Barker has said (

3
) "that the wealth and the

taxable capacity of Great Britain have increased

about ten-fold since 1815 and may increase once more

ten-fold during the coming century ; that the wealth

of the United States has grown three-hundred-and-

forty-fold since 1790 and twenty-six-fold since 1850,

1 An Estimate of the Capital Wealth of the United Kingdom
in Private Hands, The Economic Journal, vol. 28 (1918), p. 276
el seq.

2 A Levy on Capital, p. 42 (London, 1918).
3 Britain's True Wealth and the Unimportance of the War Debt,

The Nineteenth Century and After, vol. 84, p. 38 et seq. (July,.

1918).
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and is now far greater than that of the British

Empire; that if the British Empire should be

vigorously developed in accordance with the methods

employed by the United States, the wealth of the

Empire should in the year 2,000 be about sixty times

as great as the present wealth of the United

Kingdom, and should in the year 2,100 be a

thousand times as great as the present wealth of the

United Kingdom."

By way of comparison it may be mentioned that,

for some time past, French economic writers, of

whom the late M. de Foville was one of the most

eminent, have also been searching for a multiplier

which, applied to the capital disclosed by the French

Succession Duty Returns, would indicate the capital

wealth of France
;
one of the latest of such com-

putations being that made by M. Charles Gide, who,

adopting a multiplier of 36, has arrived at a figure

of 8,640,000,000 as representing the capital value

of the property in that country. Another calcula-

tion made by assigning a separate valuation to each

of a number of general categories of property having

produced about 11,840,000,000, Gide observes that
" when it is taken into consideration that the values

declared to the fiscal authorities are always under-

stated, it will be seen that the two methods give
about the same result

(

1

)."

In this connection, it is of interest to note how

ready many economic writers are in suggesting
under-valuation in explanation for any apparent

insufficiency of result obtained by them in the

1
Principes d'Economie Politique, by Charles Gide, 16th ed.,

p. 463 (Paris, 1916).

Leroy-Beaulieu, a cautious calculator (ante, p. 231), had favoured
the figure of about 8,000,000,000 in 1896. See p. 238 of vol. 1
of Jiis work referred to ant,", p. 231, note

(*)'.
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application of a multiplier. A Member of Parlia-

ment (*), speaking in the House of Commons on

the Succession Duty Bill of 1853,
"
professed great

horror of all valuations. They bore," he said (

2

),

* '

as near relation to the actual value as the eulogies

on a tombstone to the real merits of the departed."

On the other hand
.
the Commissioners of Inland

Hevenue have paid a high tribute to the general

honesty of the taxpayer in pointing out
(

3

)
that their

expert Valuation Office, with local investigation,

had, in the period 1910-1916, only found it necessary

to raise the value of real property in Great Britain

for death duty purposes by about six per cent, over

the value on which those duties were offered.

The nominal value of Germany's interest-bearing

private wealth has recently been estimated by
Ballod at 13,500,000,000 in 1914 ('). Helferrich

has estimated the German national wealth, as in

1913, by two methods, one of which gave

14,250,000,000, and the other 16,550,000,000,

the latter figure including 1,500,000,000 for

public property, including State railways, and

1,000,000,000 for capital investments outside the

German Empire (

5
).

This chapter would be incomplete without some

consideration of the growth and magnitude of

individual fortunes.

1 Mr. Phillips.
2 128 Parly. Debs. (3rd ser.), c. 1191.
3 In their 59th Report, p. 57 : Cd. 8425 of 1916.
* See the Economist, vol. 86, p. 673 (27th April, 1918).
5 The Economic Relations of the British and German Empires,

by E. Crammond, Journal of the Royal Statistical Society, vol. 77

(1914), p. 777 et seq.
A Paper on The Wealth and Income of the Great Powers has been

offered by Dr. J. C. Stamp to the Royal Statistical Society for the
Session 1918-19.
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Giffen has calculated the average wealth per head

of the population at different dates that is, on the

basis of the national wealth being considered as-

diffused equally throughout the population. His

figures (*) range from 22 per head in England in

1COO to 270 per head in the United Kingdom in

1885
;
and he has estimated (-} that there has been

an increase of over 50 per cent, per head in Great

Britain between 1861 and 1901. To-day the average
wealth would probably be at least 350 per head.

Mr. Mulhall, in 1883
(

3

), said that the diffusion

of wealth in this country since 1840 had been four

times greater than the increase of the population.

Mr. Mallet, in 1913, pointed out
(

4
) that, although

the deaths in the whole population over 25 years of

age had increased between 1895 and 1911 by only
about 5 per cent., the dea.ths in property owners-

between the same dates had increased by nearly 18 per

cent., and he inferred that
"
there must have been

an accession to the number of living property owners

. . . arising not only from the growth of the

population, but from the increase in the wealth of

the community during the period." And Mr. F.

"W. Pethick Lawrence has recently claimed
(

5

) that,.
"
owing to the war, a certain number of people,

mostly belonging to a small rich class, have become

richer."

Messrs. Mallet and Strutt calculated (

G

)
the

number of living property owners in age groups, and,

1 The Growth of Capital, p. 110 (London, 1889).
2 A Financial Retrospect, 1861-1901, Journal of the Royal Statis-

tical Society, vol. 65 (1902), pp. 47, 59.
3 In the paper ante, p. 223, note (

2
).

* British Budgets, 1S87-88 to 1918-13, by Bernard Mallet, C.B.,

p. 441 (London, 1913).
5 A Levy on Capital, p. 57 (London, 1918).
6 In the Paper ante, p. 248. note (

3
), Table VI., at pp. 564, 565.
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on the basis of the figures for England in the three

financial years 1911-12 to 1913-14, have estimated

them at about 46 times the number of property-

owners who die in a year.

The Commissioners of Inland Revenue have

published (

1

), for the four financial years 1911-12

to 1914-15, a classification under age groups of the

number of estates in England, and the net capital

liable to duty of which the Department had notice.

Dividing, in each age group, the amount of capital

by the number of estates, the following average

capitals are obtained: Under 5 years, 645;

between 5 and 10 years, 1,131; between 10 and 15

years, 1,573; between 15 and 20 years, 927;

between 20 and 25 years, 2,002; between 25 and

35 years, 1,476; between 35 and 45 years, 1,618;

between 45 and 55 years, 2,336 ;
between 55 and

65 years, 3,583 ;
between 65 and 75 years, 4,272 ;

between 75 and 85 years, 5,599 ; over 85 years,

7,281; age not stated, 6,873; all ages, 4,187.

As Mr. Mallet has put it
(

2

), "the inference

suggested is embodied in the familiar truth, that

ability and industry in a progressive community are

constantly creating income, and that income is as

constantly being transformed into capital." He has

also said
(

3

) that, "as regards purely inherited

1 57th Report of the Commissioners of Inland Revenue, p. 86 et

8eq. (Cd. 7572 of 1914); 58th Report, p. 38 et seq. (Cd. 8116 of

1915).
2 In the Paper ante, p. 248, note (

2
), at p. 77. Colquhoun, in his

Treatise on the Wealth, Power, and Resources of the British Empire,
2nd ed., p. 51, (London, 1815), said, with regard to the acquisition
of property :

" At first the progress is slow until a certain amount
is obtained, after which, as wealth has a creative power under
skilful and judicious management, the accumulation becomes more
and more rapid, increasing often beyond a geometrical ratio, expand-
ing in all directions."

3 In the Paper ante, p. 248, note (
2
), at p. 78.



284 TAXATION OF CAPITAL. [CH.

estates that is, estates to which no increases accrue

owing to the ability or the industry of the possessor

we may say that their values bear no relation to

the ages at which they pass at death."

The average capitals of free personal property in

the United Kingdom of deceased persons of all ages

in the cases coming under the notice of the Inland

Revenue Department was 2,918 per estate in the year
1913-14 and 2,601 per estate in the year 1917-18

(

1

).

The large addition to the National Debt between

the two dates seems not to have led to .any inflation

of the values of estates, partly perhaps because money
sunk in the debt would probably otherwise largely have

been invested in, industrial enterprises, and partly

because there was a heavy fall in the value of Stock

Exchange securities. 387 representative securities

worth 3,371,000,000 on the 20th July, 1914,

dropped 7'6 per cent, in value in 1914, a further 6'2

per cent, in 1915, a further 4'4 per cent, in 1916,

and a still further 4'7 per cent, in 1917, making
22'9 per cent, in all : securities with fixed interest

dropped 25 per cent., whilst securities with variable

dividends dropped 18 per cent, to the end of 1915,

namely, to 82 per cent., and rose to 92 per cent, by
the end of 1917

(

2
).

Chiozza Money (

3
)
has analysed the Estate Duty

returns for the five financial years 1904-05 to

1908-09, and taking the average of these five years,

1 Deduced from the 57th Report of the Commissioners of Inland

Revenue, pp. 18, 173 (Cd. 7572 of 1914); 61st Report, pp. 5, 22

(Cd. 9151 of 1918).
2 Bankers' Magazine, vol. 105, p. 72 (London, 1918). Compare

ante, p. 270, note (
2
).

and Poverty (1910), p. 51 et eq. (London, 1911).
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has constructed a table of which the following is a

modification :

'

.

<
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about 4,000 of the 683,000 persons who died iii this

average year; that more property passed on the

deaths of the 26 richest than on the deaths

of the 654,000 who were below the 1,000

limit
;
a.nd that the wealth of the few rich people

who died approached in amount the aggregate

property possessed by the whole of the living poor.

"It is literally true," Chiozza Money has observed,

""to say that a mere handful of people owns the nation.

It is probably true that a group of about 120,000

people, who, with their families, form about one-

seventieth part of the population, owns about two-

thirds of the entire accumulated wealth of the

United Kingdom. ... As to the insignificant

fraction of the national wealth owned by the

working and lower middle classes, it is mockery to

term it the
'

capital of the working classes,' as is

<lone not infrequently. It corresponds, for the most

part, to a squirrel's store of nuts. It stands chiefly

for sick-pay, unemployment benefits, funeral

moneys, bits of jerrybuilt houses, and so forth. It

is rarely industrial capital used for the benefit of

the savers." "In analysis," he has said, "the

United Kingdom is seen to contain a great multitude

of poor people, veneered with a thin layer of the

comfortable and the rich."

Mr. F. W. Pethick Lawrence has also pointed
out

(

1

)
how "extraordinarily unequal," in 1914,

was the distribution of the private wealth between

the individuals of the country, a tiny class of 2 per
cent, of the population possessing 64 per cent, of the

wealth, a further class of 10 per cent, another 24 per

1 A Levy on Capital, p. 36 (London, 1918).



10.] CAPITAL, WEALTH. 287

cent., leaving to the remaining class of over

40 million people only 12 per cent, of the wealth

amongst them."
" We reach the astounding result

that a rich class, numbering in all not inore than

2 per cent., owned half as much wealth again as

all the remaining classes numbering altogether

98 per cent, of the community;" and it has been

suggested (*) that the 2 per cent, at the end of the

war owned three-fourths of the total wealth.

In France it lias been estimated (

2

)
that

estates below 100,000 francs in value represent

more than 40 per cent, of the total, those from

100,000 to 250,000 equal 16 per cent,, those

from 250,000 to 500,000 11 per cent., so that once

lialf a million francs is arrived at, two-thirds of the

total has already been passed. If we go as far as

a million francs, 77^ per cent, is reached, so that

estates in excess of 1,000,000 francs only represent

22^ per cent, of the whole. Those from 1 to 2

millions represent 10 per cent., those from 2 to

5 millions 7 per cent., and those in excess of

5 millions (200,000) only amount to 5| per cent,

of the whole.

Neglecting land, Chiozza Money has estimated

ilie capital wealth of the United Kingdom as being

equal to about four years' accumulated income.

This income, as in 1907, has been estimated at

about 2,000,000,000 (

3

), and, as in 1912, at

2,250,000,000 (

4
), of which three-fourths perhaps

1 Who is Getting Richer? The New Statesman, 2nd November,
1918.

2 By M. Raphael-Georges Levy in the Article referred to ante,

p. 274, note (
2
).

3 Final Report on the First Census of Production of the United

Kingdom (1907), p. 34: Gd. 6320 of 1912.
* Per the Statist, cited Ibid.
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might be attributable to personal effort
(

1

).
Of the

2,000,000,000 in 190T,
"
about 200 millions were

devoted to Government purposes, 350 millions were

saved and invested, and the balance of 1,450 millions

was spent on current expenses of living (

2

)-" It

will be understood thaU saving and investing

350,000,000 a year does not necessarily involve

an increase in the capital value of the wealth of the

country by an equivalent amount. Existing wealth

may deteriorate or its realizable value may alter.

The income at the end of the war has been estimated

at over 4,000,000,000, although its purchasing-

power was less than before the war
(

3

).

.The average rate of the death duties has risen

from an insignificant fraction upon one class only
of property at the date of their inception in England
to an average aggregate rate of a full ten per cent,

upon all classes of property throughout the United

Kingdom at the present time.

From 1815 to 1880, the average rate of Probate

Duty that is, upon free personal property was about

If per cent., and the average rate of Legacy Duty,
where that duty was also payable, was about a

further 2f per cent.. Succession Duty from 1853;

was rather more than 2 per cent, upon settled personal

property, and rather less than 1^ per cent, upon the

1
Capital, War, and Wages, bv W. H. Mallock, p. 19 (London,

1918).
2
Inflation of Credit and a Tax on Capital, by T. J. Carlyle Gifford

(Edinburgh, 1918), reprinted from the Accountants' Magazine r

vol. 22, p. 229 et seq. (June, 1918).
3 Who is Getting Richer? The New Statesman, 2nd November,

1918. The gross income brought under the review of the Inland
Eevenue was 1,238,000,000 in 1914-15, and has been officially esti-

mated at 1,890,000,000 for 1917-18: 110 Parly. Debs. (5th ser.),.

No. 103, c. 773.
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capital value of real property (

1

).
Under the fiscal

changes made in 1880, 1881, 1888, arid 1889, the

average aggregate rate of the death duties increased,

until in the financial year 1894-95, under the

influence of the Estate Duty which was introduced

in that year, the duties reached an average aggregate

rate of about 5| per cent.
(

2
).

By 1908-09 the average aggregate rate had risen

to about 65 per cent. In 1909-10, under the influ-

ence of the fiscal changes of 1909, the average

.aggregate rate rose to about 7| per cent., and in

1910-11 to neaxly 9| per cent., at which it stood in

1914-15, the last year for which figures are available.

Under the influence of the fiscal changes of 1914

the rate has probably by now increased to a full 10 per-

cent., of which about 8 per cent, .would be Estate

Duty, and about 2 per cent. Legacy Duty and

Succession Duty. The separate rate for the latter

duties calculated upon the proportion of the capital

chargeable with them would be about 3^ per cent.

The average rate of duty in Ireland is less than

in Great Britain. For example, in 1914-15 it was

only 7'3 per cent, as against 9'4 per cent, for Great

Britain, a fact of which the explanation will be

found in a.n observation of the Primrose Committee

of 1911, who pointed out in their Report (

3

)
that

1 Beal property, even where taken in fee simple (i.e., absolutely),
was taxed only upon the actuarial value of the successor's life

interest, which on an average of cases was about two-thirds the

capital value of the property. Under the Finance Act, 1894 (57 &
58 Viet. c. 30), however, Succession Duty is now, in general, payaole

upon the capital value of real property where the successor has

power to dispose of it.

a See 10 H.C. Debs. (5th ser.), c. 2293, where the average aggre-

gate rates of the death duties paid upon the capital charged in the

year are stated for each year from 1894-95 to 1908.-09.

tfieport of the Committee on Irish Finance, p. 21 (Cd. 6153 of

1912).
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''in the year ended the 31st March, 1910, the net

capital value of estates in England, liable to Estate

Duty and worth each over 500,000, was

'35,643,245, and two-thirds of that large sum was

liable to duty at 15 per cent. ; in Ireland the tota^

net capital value in that category of estates was

no more than 62,835, being a fraction only of an

esta.te. . . . We were told in evidence . . . that the

increased rates of duties in the Budget of 1909-10

yielded surprisingly little return in Ireland, and

that . . . as long as the increase of rates was

coupled with a system of relieving the taxpayers at

the lower end of the scale the revenue of Ireland

could not be augmented, no matter to what degree

the rates of duties might be raised."

It is noteworthy that in so short a time as 20 years-

a rate of Estate Duty considered apt only for the

estate of a millionaire has become the average rate

for all estates, large and small, and that the average

aggregate rate of death duties in this country is

now the same as the flat rate of the death duty
levied in Egypt more than two thousand years

ago (

1

).

In any calculations based upon the death duty

statistics, the limitations of the statistical records

must be borne in mind. The number of deaths in

the Estate Duty tables is measured, as the tables

indicate, by the number of original grants of pro-

bate, administration, or confirmation. There are:,

however, other deaths where property passes, butvi^p

grant is necessary. These deaths are not inchided in

the tables, although the property passing on them

1 See ante, p. 15.
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is so included. Each death in connection with which

there is an original grant is attributed to the step in

the scale of estates according to the rate of Estate

Duty paid on the deceased person's free estate, and

after the year is closed the death remains so

allocated even where the rate of duty is subsequently
altered. Moreover, several rates of duty may be

paya.ble on the same death in respect of different

parts of the non-free property passing. In the case

of capital, the distribution is according to the rate

of Estate Duty paid in respect of it, and the amount

shown in the official tables, in the case of each rate,

is the total of the various sums attributed to that

rate in the particular year, on any death, whenever

happening, and irrespective of any grant, dimin-

ished by the total of the various sums attributed at

first to that rate in any year, but afterwards re-

attributed in the particular year to other rates.

And since deaths of all dates, coming under various

scales of rates, are brought into the same tables, it

follows that the average rate tends to become larger

year by year as deaths tinder the older and lower

scales drop out.
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CHAPTER XI.

CAPITAL LEVIES.

Capital levies in ancient Greece and Rome The first tax
on English moveables (12th century) Early 18th and
19th century suggestions (Hutchison and Ricardo) for

capital levies to reduce war debt Sydney Smith on

weight of taxation after Napoleonic wars Menier's

suggestion for a capital levy in France after Franco-
Prussian war German pre-war capital levy -Recent
demands for a capital levy in the United Kingdom

Various methods by which it has been suggested a

levy could be effected in this country Compulsory
loans in Holland, New Zealand and Australia The
American property tax.

The estimates of the capital wealth of the

kingdom, of which some account has been given in

the last preceding chapter, are of peculiar interest

at the present moment, having regard to the

suggestions which have recently been made in

relation to the imposition of a capital tax on property

owned or enjoyed by living persons.

As has already been shown in regard to taxation

by means of death duties
(

1

), so also in the case of"

capital levies, classical history will be found to have

provided instances of the adoption of such a course.

Thus in ancient Greece a general tax on capital,

raised from time to time at Athens at a graduated
rate varying from 1 to 4 per cent., is said to have

achieved at the outset a phenomenal fiscal success

owing to the inflated values at which, from pure

vanity, the Athenians declared the capital values

of their property in the requisite inventory ; although

long before the tax had run its course legislation

1 See ante, p. 15 et seq.
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of a very penal nature was found necessary to insure

the receipt by the Treasury of trustworthy informa-

tion on which to base the assessments (

1

). Very
similar in its incidence also appears to have been an

early Roman poll tax which involved a declaration

of the capital wealth of the contributors, who were

placed under a penalty of confiscation of their

property, and even of liability to the death sentence,

in case of fraudulent suppressions in the inventories

of their estates. And in our own country the idea

of meeting national necessities by a special tax on

capital is by no means a new- one, the earliest tax

on moveables in England, namely, the Saladin tithe

of 1188, having indeed been of this- nature. This

tax was a tenth of rent .and moveables levied by
the English National Council for the purpose of the

Second Crusade to expel Saladin from Jerusalem
(

2
).

The tax was imitated from the continent, and formed

the model for like exactions afterwards (restricted

on some occasions to moveables alone), the particular

fractional part varying according to the urgency
of the national requirements at the time of the

levy (
3
).

Passing to more modern times, it is not without

, interest to note that such demands as have been made
in this country for direct levies on capital in the

hands of living persons have chiefly surrounded

discussions as to the best method of disposing of

large additions to the National Debt occasioned by
the cost of military operations. This debt, which

1 See hereon, and also as to the Roman tax next mentioned,
<le Parieu's Traitc des Impots, vol. 2, pp. 2 & 3 (Paris, 1863).

2 The Chronicle of the licighs of Henry II. and Richard I.; known
commonly under the name of Benedict of Peterborough, Stubbs' ed.,
vol. 2, p. 83 (London, 1867),

3 For the produce of an early levy, see ante, p. 225, note (*).
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(as has already been mentioned (*) )
was funded

in the concluding years of the 17th century, had

reached the sum of about 12,000,000 by the

opening of the 18th century; and its rapid increase

during the reign -of Queen Anne gave rise to

much serious consideration, in the course of which

we find that a Member of Parliament, Archibald

Hutchison, was most emphatic in urging that the

whole debt should be redeemed at the earliest possible

moment, and to this end suggested a capital levy of

one-tenth, or
"

so much as shall be sufficient of the

estates, real and personal, of all the inhabitants of

Great Britain, in the most equal and just proportion

which can be-conie to (

2

)."

At the time Hutchison was expounding this view

(1714) the National Debt was about 36,000,000;

an amount almost as completely insignificant when

compared with the debt of '860,000,000 by which

the country was confronted at the conclusion of the

Napoleonic wars, as that debt now appears in the

light of existing conditions
; and, indeed, as the

present debt may well appear a hundred years hence

should the national capital be developed in a manner

anything approaching what is considered in some

quarters to be within the range of possibility (
3
).

Ricardo, who, as a general rule, was strongly

opposed to the taxation of capital (

4

), was much

concerned at the increase of some 622,000,000

in our national indebtedness which, had taken

1 See ante, p. 146.
2 A Collection of Treatises relating to the National Debt and Funds

(London, 1721); more particularly .-1 Proposal for the Payment of
the Public Debts, dated the 14th January, 1714, and a Tract at

p. 20 of the Collection, dated the 14th May, 1717.
3 See ante, p. 280. See also a continuation of Mr. Ellis Barker's

Article in the Nineteenth Century and After for November, 1918.
4 See ante. p. 233.
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place in the concluding- years of the 18th, and

the opening years of -the 19th, century; and,

following very much on the lines of Hutchison,

considered that drastic steps should be taken to

deal with what he described as
"
one of the most

terrible scourges which was ever invented to afflict

a. nation
(

1

)." "To pay off the whole, or a greater

portion of our debt, is, in our estimation,'" he said,

"a most desirable object. . . . This cannot, or

rather will not, be done by a sinking fund as at

present constituted" (the sinking fund, at the

time Ricardo' wrote, had been used for the creation

of new, instead of the redemption of old, debt)
'" nor by any other that we can suggest; but if,

without raising any fund, the debt were paid by a

ta>i on property, once for all it would effect its

object. Its operation might be completed in two

or three years during peace." 3. R. McCulloch

thought, however, that few people probably would

be disposed to concur in this opinion (

2
), and some

Of Ricardo' s friends^ referred to the scheme as his

aratchet for the reduction of debt. On the llth

March, 1823, when speaking in the House of

Commons in the debates on a bill for the reduction

of the National Debt
(

3

),
Ricardo contended

that the scheme was but an elaboration of the

principle of the Income Tax, the payment oi which

had ceased some seven years previously (

4
), and by

no I means iso Utopian in its character as many of

his. critics alleged, when "
the immense benefits

1 ll'orta of David Ricardo, 2nd ed., p. 545 (London, 1852).

:
2
Liife and Writings of Mr. Ricardo, p. xxviii., prefixed in the

H'orA's of Do rid Ricardo, cited in previous footnote.
3

Parly. Debs. (2nd ser.), c. 538.
* See ante, p. 184.
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which would result from its adoption were con-

sidered t

1

)."

Sydney Smith has given (

2

)
the following amusing

account of the way in which the nation's energies

were shackled by taxes to meet the service of the

debt at that period. "Taxes upon every article

which enters into the mouth or covers the back or

is placed under the foot. Taxes upon everything

which it is pleasant to see, feel, smell, or taste.

Taxes upon warmth, light, and locomotion. Taxes

on everything on earth or under the earth
;
on

everything that comes from abroad or is grown at

home. Taxes on the raw material, taxes on every

fresh value that is added to it by the industry of

man. Taxes on the sauce which pampers man's

appetite, and the drug which restores him to health ;

on the ermine which decorates the judge, and the

rope which hangs the criminal
;
on the poor man's

salt and 'the rich man's spice; on the brass nails

of the coffin, and the ribbons of the bride; at bed or

board
;
couchant or levant, we must pay. The school-

boy whips his taxed top ;
the beardless youth

manages his taxed horse, with a taxed bridle, on a

taxed road
;
and the dying Englishman, pouring his

medicine, which has paid 7 per cent., into a spoon
that has paid 15 per cent., flings himself upon his

chintz bed, which has paid 22 per cent., and expires

in the arms of an apothecary who has paid a license

of a hundred pounds for the privilege of putting- him

1 For some characteristic remarks upon this scheme see Cobbett's

Weekly Political Register, vol. 45, No. 11 (London, 15th March,
1823), where one of Wm. Gobbet's open letters, written under a

biblical
" motto "

taken from the book of Numbers, ch. 33, v. 53,
is addressed to Ricardo " on his proposition for dividing the land,
in order to pay off the National Debt."

2
Works, ed. of 1850, p 283 (London)
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to death. His whole property is then immediately

taxed from two to ten per cent. Besides the probate,

large fees are demanded for burying him in the

chancel. His virtues are handed down to posterity

on taxed marble, and he will be then gathered to

his fathers to 'be taxed no more."

Ricardo's scheme was not at the time adopted,

and fiscal salvation was sought in the removal of a

large number of taxes which most hampered the

trade of the country (

1

), but notwithstanding that

(apart from the operation of a remodelled sinking

fund) the National Debt was left untouched, the

nation prospered, as the figures of the growth of

capital, contained in the last preceding chapter of

this work, have shown. It has, indeed, even been

contended that "a national debt, whatever may be

its amount, has no injurious influence either on the

prosperity or the financial resources of a country,

provided the interest upon it be paid out of taxes

imposed not upon the productive classes, but upon
dormant capital (

2
) ;

" and a recent speaker (

3
)
has

gone so far as to plead for the retention of a national

debt on the ground that "in so far as it is held by

persons and companies in this country, it has

become for business and financial purposes part of

the working capital of the community, and is a first-

class security for borrowing purposes." Yet another

1 Compare the budget speech of the Chancellor of the Exchequer,
Mr. F. J. Robinson, in 1824, when he urged the nation to

"
cut

the cords which tie down commerce to the earth . . . and to make
a new start in the race for national wealth and prosperity

"

<10 Parly. Debs. (2nd ser.), c. 331). Compare also ante, p. 233.

2 R. R. Torrens (1814-1884), in The Budget, Letter vi. (London.
1844).

3 The Hon. W. P. Reeves, at a meeting of the National Bank of

New Zealand, The Times, 25th July, 1918.
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economist (
l

)
has defended a large national debt on

the ground that its "magnitude . . . constitutes

a certain check arid an incentive towards public

economy."
Some fifty years after Ricardo had put forward his

scheme in this country, and shortly after the Franco-

Prussian war, Menier suggested, in France, an

annual levy of one franc, to be raised subsequently

to 7 or 8 francs, in a thousand francs of capital

values
; at which maximum rate he hoped to see-

the levy occupying the position of a
"

single tax,"

of which he was so strong an advocate (

2

).
The pro-

posal was not acted upon, but the very lengthy dis-

cussions by which it was surrounded
(

3

) clearly

suggested that, apart from a tax in the particular

form contemplated by Menier, there was no reason

why the taxation of capital should not be elaborated

either (1) by acuter tariffs of death duties; (2) by
moderate annual charges on capita.! in the hands of"

living persons to act as compensatory to other

taxes (
4

) ;
or (3) by a single levy, or by a definite fixed

number of levies, on capital, raised for a given

specific purpose in the case of a national emergency,

1 Economic Problems oj Peace after War (2nd ser.). by \V. R.

Scott, p. 85 (Cambridge, 1918).
2 "L'impot doit etre preleve sur le capital total de la nation:

ohacun doit y contribuer au prorata do la portion du capital qu'il

possede
"

: Theorie et Application de Vlmpot sur le Capital, par
Menier, manufacturer, pp. 220, 508 (Paris. 1874). The Encyclo-
paedia Britannica, llth ed.. vol. 18, p. 129 (Cambridge, 1911).
ascribes the work to Einils Justin Menier (1826-1881).

3
Seligmaii, in his Income Tax (New York. 1911), gives the follow-

ing list of additional works by Menier dealing with a tax . on

Capital : Du Relatif et de VAbsolu en matiere d'Impots .pit Etude

Comparative du Principe des Im pots Directs et des Impute Indirect*

(1872); Kcponse aitx Objections faites contre I'lmpot sur le Capital
a la Seance de la Kocictc d'Economie Politique (1872): La Reform?
Fiscale (1873); La Socictc d'Economie Politique et Vlmpot sur le

Capital (1875); Mcmoire a MM. les ^[e)nbre8 de la Commission dit

Budget (1876).
4 See ante, p. 1').
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Subsequent fiscal history has indeed disclosed the

fairly frequent use of the second of these three

methods
(

1

), and for examples of a capital tax in a

modified and recurrent form the reader may be

referred to the systems of taxation in force in the

North American States (

2
),

in several of the Swiss

Cantons
(

3

),
in Prussia

(

4
),

and in the Cape

Colony (

5

).

But for the practical development of the third

method we must turn to Germany, where an elaborate

plan for the taxation of capital (or of savingfs of

income), openly put forward at about the time of

the formation of the Navy League (Flottenverein)

as a method of meeting- the cost of the fleet then

in contemplation, was propounded by an anonymous
writer in a pamphlet issued in Berlin, in 1897, under

the title of Spa.rsteuer (

G

).
How far the unknown

author of this work may have been influenced by the

principle of Goschen's (1889) Estate Duty (

7

),
which

had been expressly imposed for a period of seven

years towards paying for an increase of the British

fleet
(

8

),
it is of course impossible to say.

But his scheme was not at the time adopted ;

1 See in this connection Reports from His Majesty's Representa-
tives Abroad respecting graduated Income Taxes in Foreign States,
Ccl. 7100 of 1913.

2 For some particulars as to this tax see post, p. 305.
3 See hereon Stourm's Systcmes Gcncraux d'lmpots, p. 176 et seq.

(Paris, 1905).
4 The reference is to the Prussian Erganzungs-steuer, as to which

se'e Mallet's British Budgets 1887-88 to 1912-13, p. 280 (London,
1913).

5 For some particulars as to this tax, see the remarks by Mr. Alan
Jones in the discussion on the Paper referred- to ante, p. 237.

'

note ('*).

g For an adverse criticism of this scheme see Schanz's Sparsteuer
o'der progressive Erbschaftssteuer ? in vol. 15 of the Finanz-Archiv

(Stuttgart, 1898).
' 7 See ante, p. 53.

8 352 Parly. Debs. (3rd sor.), c. 1189.
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and for an actual modern example of a capital

levy to meet a .special national emergency,

we must pass on to the capital tax imposed in

Germany for military purposes shortly before the

war, a tax which, however, seems only to have

/secured some 50,000,000 out of an estimate of well

over double this amount. Of this tax it has been

observed in our own country by an opponent of its

principles that
"

it is not surprising that a levy on

capital should first have been made by a nation so

deficient in morals and principles as the Germans

have shown themselves to be
(

1

)."

In recent years the idea of a capital levy has found

much favour with certain sections of the community
in the United Kingdom ;

and" particularly during
the last twelve months, the case both for and against

the adoption of such a course has been discussed at

great length in the columns of some of our leading

publications dealing with questions of economic

interest.
(

2
). The subject has also been freely

ventilated in Parliament, and Mr. Sydney Arnold,

M.P., in a speech delivered in the House of Commons
on the 23rd April, 1918, in Committee of Ways and

Means, even went so far as to propound a definite

1 A Levy on Capital, by C. Robertson, The Economist, 10th

August, 1918. France also now contemplates a capital levy.
3 It would be quite outside the limits of this work to attempt

an enumeration of the arguments employed. The reader wishing to

follow up this question in its various aspects may be referred to the

following publications: Conscription of Wealth: Right and Wrong
Ways, by T. C. Taylor, M.P., The Contemporary Review, December,
1017; Capital and the Cost of the War, by W. H. Mallock, The
Nineteenth Century and After, January, 1918; The Conscription of

Wealth, by J. A. R. Marriott, M.P., The Nineteenth Century and
After, February, 1918; A Capital Levy: The Conscription of
Wealth, by J. E. Allen, The Fortnightly Review, February, 1918:
The Outlook for Labour, by the Rt. Hon. Arthur Henderson, M.P.,
The Contemporary Review, February, 1918;

"
Zero "

of Capital and
Labour, by Lord Leverhulme, Journal of the Royal Society of

Arts, vol 66, p. 260 et seq., February, 1918; A Levy on Capital
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scheme by which, in his opinion, a levy could be

effected (*) ;
his main point being that the collec-

tion of the tax should be carried out by means of two

instalments, each instalment to produce an average

yield of 12| per cent., but on a steeply graduated

scale with complete exemption for small estates (say)

under 1,000. To avoid forced realisations he urged

that liberal provision should be made for payment
in war stock, or in good securities, which latter could

subsequently be exchanged by the Government for

blocks of war stock, to the advantage of the holders

of that security. As an alternative, he thought it

might in some cases be desirable to allow payment
of the duty to be spread over an extended period,

even suggesting sixteen half-yearly instalments, as

is provided for in the payment of Estate Dut-y

011 real property. And he also considered that

tribunals should be set up with very liberal powers
to deal with hard or exceptional cases, in which

a special income tax might be charged in lieu of the

after the War, by F. W. Pethick Lawrence, The Contemporary
Review, March, 1918; A Levy on Wealth, by J. H. Balfour-

Browue, K.C., The National Review, March, 1918; 'The Deficit
Ahead, by C. E. Mallet, The Contemporary Review, April, 1918;
A Special Levy to Discharge War Debt, by Prof. A. C. Pigou, The
Economic Journal, June, 1918; A Capital Levy: The Problem of
Realisation and Valuation, by Sydney Arnold, M.P., The Economic
Journal, June, 1918; .4 Tax on Capital and Redemption of Debt,
by A. Hook, The Economic Journal, June, 1918: The Position of
Capital after the War, by Sir Hugh Bell, Bart., The Contemporary
Review, July, 1918; Some Aspects of the Proposed Capital Levy.
by W. R. Scott, The Economic Journal, September, 1918; A Levy
on Capital, by A. A. Mitchell, The Economic Journal, September,
1918; Taxation of Capital, by G. Bernard Shftjv, The Economic
Journal, September, 1918; A Menace to Peace, by J. H. Balfour-

Browne, K.C., The Nineteenth Century and After, November, 1918;
National Debt Delusions, by Frank Morris, The National Review,
December, 191_8. See also A Levy on Capital, by F. W. Pethick
Lawrence (London, 1918); Inflation of Credit and a Tax on Capital.

by T. J. Carlyle Gifford (Edinburgh, 1918); War Finance, by J. Si

Nicholson, 2nd ed., ch. 46 (London, 1918); A Levy on Capital,

by F. Y. Edgeworth (London, 1919).
U05 H.C. Debs. (5th ser.), c. 894 et seq.
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capital tax, due provision being made to meet the

case of the early death of the taxpayer.

The point on which the advocates of a levy show the

.greatest divergence is, as might well be expected, the

rate at which they suggest the charge of duty should

lie made, this even going in some cases up to 60 per

cent.
(

1

).
The various plans give, however, evidence

of a certain amount of unanimity in contending that

time should be allowed for the levy to run its course.

Thus the Fabian Society has contemplated (

2

)
an

annual levy of I per cent, for 10 years, accompanied

by a poll tax of ten shillings per head; and Mr.

Edgar Crammond, who also appears rather to favour

a, 10 per cent, levy spread over a number of yearn (

3

),

thinks that a tax graduated so as to yield an average

return of 1 per cent, per annum on the capital wealth

of the country, and strictly limited to a period of

ten years, should, during that period, produce in the

United Kingdom an annual return of 120,000,000,

or about four times the amount of the existing death

duties
(

4
).

So far as the Government were concerned, it only

remains to add that they advisedly left the matter a

1 Prof. A. C. Pigou has suggested rates double those of the
Estate Duty, i.e., up to 40 per cent., on the ground that Income
'Tax and Super-Tax in respect of unearned incomes together rise to

about that rate : -4 Special Levy to Discharge War Debt, The
Economic Journal, vol. 28 (1918), p. 135 el seq.

2 How to pay for the War, ed. by Sidney Webb,'-p. 263 et seq.
(London, 1917). A very similar scheme was put forward by Mr. A.
Hook in 1915, the poll tax, however, being higher, and household

goods, trading stock and the first 500 of each estate being
exempted : .-1 Note on Post-War Finance, The Economic Journal,
vol. 25 (1915), p. 542 et seq.

3 Reconstruction and the Real Cost of the War, a lecture before

the Royal Society of Arts on the 4th March, 1918, The Financial

Tinaes, *5th March, 1918: Cantor Lectures, III., p. 40, by Edgar
Orammond (London, .1918). British Finance During and After the

TFar, by E. Crammond, Quarterly Review for July, 1918, p. 190
et seq. .''.-

4 See post, p. 339. .

'

.> .
<

'
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perfectly open question. It is true that the

Chancellor of the Exchequer, Mr. Bonar Law,

refused either "to take immediate steps to prepare

a scheme for the conscription of wealth
(

r

) ;

"
or,

"
to

appoint a ... Committee to examine into and report

upon sundry schemes proposed for a capital levy (?) ;"

arid that with these statements must be coupled his

announcement that the Government had not con-

sidered "the question of a possible tax on capital,"

and thus had "no intention of proposing such a

tax
(

3
)." But, on the other hand,when referring again

to the subject in the House of Commons on the 29th

January, 1918, he made it clear that, although he did

not favour a levy for the purpose of financing the war,

the question as to whether or not, on the conclusion

of the war, a capital levy would be within the realm

of possibility for the pilrpose of diminishing the

war debt, was one in regard to which he had quite
an open mind. "All I claim is," he added, "that

we are going to be faced with a new situation when
the war is over, and that we have to look at every

suggestion on its merits
(

4
)." Speaking later in the

same debate, it is also of interest to note that Mr.

Asquith, whilst he did not entirely rule out a capital

levy as a possible form of taxation in some contin-

gencies, none the' less observed that he saw many
difficulties in the way, "enormous practical diffi-

culties, quite apart from what I may call the ethics

or merits of the case, practical difficulties which,
so far as my experience of finance goes, are to my
mind for' the moment uiisurmbuntable (

5
)."

ilOl H.C. Debs. (5th ser.), 6. 978.
, ,

2 99 H.C. Dpbs. (5th ser,), c. 571.
3101 H.C. Debs. (5th ser.), c. 311.

-HOI.'II.C. Debs (5th Ver;). 3301 ft seq.
5 101 H.C. Debs. (5th ser.), c. 1507 et seq.
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Other proposals which have been made for a levy

on capital towards meeting extraordinary and non-

recurring expenditure of an urgent nature have

taken the shape of a demand for compulsory loans,

generally with a scheme of amortisation spread over

a very lengthy period by easy instalments. Thus

Holland has recently issued a national loan (which

is understood to have been an immediate, success)

under a threat, if not fully subscribed, of makiug-

subscriptions compulsory on a scale based on the

wealth of each individual member of the State as

disclosed by the Income Tax returns.

]^ew Zealand has also raised loans under the threat

of compulsion, coupled with reduction of interest.

With regard to the earliest of these, an obligation

was laid on all persons with an income of 700 or

more per annum to contribute a sum equal to three

times the amount of their combined land tax and

income tax for the previous year; the penalty for

default being a penal tax equal to double the amount

of such land tax and income tax combined. With

regard to the latest loan, all persons able to subscribe

and failing so to do were to be mulcted in a fine

equal to double the amount of their income tax, in

addition to being compelled to subscribe to the loan

and to receive only 3 per cent, interest instead of

the full 4| per cent. The amount of forced subscrip-

tion was fixed at six times the yearly average of the

defaulter's land tax and income tax for the last

three years ;
but the compulsory provisions were only

to operate in the event of the loans not being fully

subscribed voluntarily. Australia also has con-

templated measures of compulsion ; and these are

now understood to have materialized by the intro-
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duction of a bill in the Federal Parliament in terms

practically identical with those obtaining in New
Zealand.

And even in our own country several suggestions

of kindred nature have recently been made.

As conclusion to this chapter a few words may
be added with regard to the American Property Tax

which has some features in common with a capital

levy. An amount required for the service of the year
is allocated among the tax-payers in accordance with

their supposed wealth, which in some States is

calculated at its gross value and in other States

at its net value. It has been officially reported (
l

)

that the tax "has in effect become a tax upon

ignorance and honesty; That is to say its imposi-
tion is restricted to those who are not informed of

the. means of evasion, or knowing the means, are

restrained by a nice sense of honour from resorting
to them."

An eminent American economist has said (

2
)

:

' To tax both property and credits, both lender and

borrower, is plainly incorrect in principle and

inequitable in practice. On tne other hand it is

equally true that deduction for debts is thoroughly

pernicious in its operation. It is the universal

testimony that no portion of the tax laws offers more

temptations to fraud and perjury than this system of

offsets. The creation of fictitious debts is a paying
investment." And again (

3
)

: "Practically, the

general property tax as actually administered is

1 Report of the Commissioners of Taxes and Assessments in the

City of New York, 1872, p. 9.
1
Essays in Taxation, by E. E. A. Seligman, 8th ed., p. 30 (New

York, 1913).
3
Ibid., p 62.

U
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beyond all doubt one of the worst taxes known in the

civilised world! ... It puts a premium on

dishonesty and debauches the public conscience; it

reduces deception to a system, and makes a science

of knavery. ... In short, the general property tax

is so flagrantly inequitable, that its retention can be

explained oniy through ignorance or inertia. It 'is

the cause of such crying injustice that its alteration

or its abolition must become the battle cry of every

statesman and reformer."
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CHAPTEB, XII.

STATISTICAL RESULTS OF THE DEATH
DUTIES IN THE UNITED KINGDOM.

Tables illustrative of (1) periods of charge of the duties
and their scales and rates (2) receipts of the Probate

Duties, the Account Duty, the Temporary Estate Duty,
the Estate Duty, the Settlement Estate Duty, the

Legacy Duty, the Succession Duty, the Death Duties,
the Corporation Duty, and the Estate, etc., Duties

(3) payments to Local Taxation Accounts (4) value
of property subject to Estate Duty, showing separately
amount thereof situate abroad (5) capitals of estates

classified with reference to their numbers, their

numerical classes, and their component parts
(6) unequal incidence of taxation of estates of different

. magnitudes passing to persons of different consanguinity
(7) death duties in terms of an annual tax.

In a paper dealing with the great importance of

statistical records in their relation to the study of

social, political, economic, and legal phenomena,
read in the year 1903 at a meeting of the ln$titut

International de Statistique (

1

), great stress was laid

on the very wide field covered by the death duties,

the statistical records of which should, it was urged,
be made a channel for the disclosure of a mass of

valuable information, rather than be limited to bald

statements of actual amounts collected. In this

connection the modern British official records will

certainly not be found to be wanting, and in the

latest pre-war report of the Commissioners of Inland

Revenue (i.e., that for the year ending the 31st

March, 1914
(

2
) ), of the 175 Tables there presented

dealing with the various items of taxation placed
1 Rapport sur la Contribution que peut apporter la Statistique

financiere a I'etude des Phenomenes sociaux, politiques, dconomiques
et juridiques, by Fernand Faure, vol. 14, p. 20 et seq., of the

Bulletin of the Institut International de Statistique (Berlin, 1905).
a Cd. 7572 of 1914.

U*
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by Parliament under the care of the Commis-

sioners
(

1

),
no less than 43 of such Tables (covering-

more than a quarter of the whole volume) are

devoted entirely and exclusively to the Estate, etc.,

Duties
(

2

).

To attempt to place before the reader anything in

the nature of a resume of these Tables for one year

alone (and much more so for anything in the nature

of a cycle of years) would so obviously be quite

'bevond the scope of this volume that it is proposed

to limit the present chapter, in this relation, to a

short series of Tables which have been principally

deduced from past reports of the Commissioners, and

are aimed chiefly in illustration of how the death

duties have translated themselves into actual result'

in the different parts of the United Kingdom. The

chapter includes also complete Tables of the scales

and rates of the various death duties which have

been operative in England, Great Britain, Ireland,

and the United Kingdom, respectively, at different

dates.

In the light of what has been said in the earlier

chapters' of this work, these Tables will, it is hoped,

be found to speak for themselves, and (other than

Table No. 20) not to require any explanations

beyond the occasional footnotes by which they are

accompanied.

!See ante, p. 190.
2 See ante, p. 95, note (

2
).

Taking alone the principal modern British death duty (i.e., the
Estate Duty), these Tables, beyond a mere statement of receipts,
will be found to indicate such matters as : rates of duty ; allowances
for duties in British Possessions ; gross capital disclosed ; net

capital of estates liable to duty; classification of numbers and total

capitals ; -principal classes of property ; differentiation between free

and settled property ; free personalty in detail ; personalty abroad ;

realty in detail; insolvent estates; estates according to aggregate
amounts and owners' ages at death, etc., etc.
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TABLE No. 1.

PERIODS APPLICABLE TO THE VARIOUS DEATH DUTIES IN THE UNITED

KINGDOM.

Name of Duty.
Potentially payable in the case of deaths

occurring

Account Duty (
:

)

Estate Duty (
2

) ...

Legacy Duty (
3
) . . .

Probate Duty (
4
) and Inventory

Duty (
5
).

Settlement Estate Duty (
6

)

Succession Duty (
7

)

Temporary Estate Duty (
8
)

Between the 31st May, 1881, and the 2nd

August, 1894.

Since the 1st August, 1894.

No limit, provided satisfaction of the

legacy was since the 31st August, 1815.

Before the 2nd August, 1894.

Between the 1st August, 1894, and the

12th May, 1914.

Since the 18th May, 1853.

(i) Where an addition to Succession

Duty-: between the 31st May, 1889,

and the 2nd August, 1894.

(ii) Where an addition to Probate Duty,

Inventory Duty, or Account Duty
'

before the 2nd August, 1894, provided
that the Inland Eevenue Affidavit,

Inventory, or Account, was delivered

after the 31st May, 1889.

1 See ante, p. 53.
2 See ante, p. 56.
3 See ante, p. 61 et seq.
* See ante, p. 46, note (

l
).

5 See ante, p. 49.
* See ante, p. 57.
7 See ante, p. 67 et seq.
* See ante, p. 54.
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TABLE No. 2.

[CH.

SCALES AND RATES OF DEATH DUTIES IN THE UNITED KINGDOM.

PART I. PROBATE DUTY (*) (ENGLAND).

1694.

Stat. 5 & 6 Will. & Mary, c. 21 (E.) (-).

Chancellor of the Exchequer Post vacant (
3
).

s, d.

Over 20 5

1698.

Stat. 9 Will. 3, c. 25 (E.).
Chancellor of the Exchequer Mr. Charles Montague (

4
).

s. d.

Over 20 10

1779.

Stat. 19 Geo. 3, c. 66 (G.B.) (
5
).

Chancellor of the Exchequer Frederick, Lord North.
s. d.

Over 20 and under 100 ... 10
Of the value of 100 300 ... 1 10*

300 and over 2 10

1783.

Stat. 23 Geo. 3, c. 58 (G.B.).
Chancellor of the Exchequer Lord John Cavendish.

s. d.

Over 20 and under 100 ... 10
Of the value of 100 300 ... 2 10

300 600 ... 4 10
600 1,000 ... 5 10

1,000 and over 6 10

1789.

Stat. 29 Geo. 3, c. 51 (G.B.).
Chancellor of the Exchequer Mr. William Pitt.
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TABLE No. 2 continued.

PART I. PROBATE DUTY (ENGLAND) continued.

1795.
Stat. 35 Geo. 3, c. 30 (G.B.).

Chancellor of the Exchequer Mr. William Pitt.
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TABLE No. 2 continued.

PART II. PROBATE DUTY (ENGLAND) AND INVENTORY DUTT (
!

)

(SCOTLAND).
1804.

The Stamp Act, 1804 (44 Ceo. 3, c. 98 (U.K.) ('-) ).

Chancellor of the Exchequer Mr. William Pitt.
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TABLE No. 2 continued.

PART III. PROBATE D0xr (*) (IRELAND).

1774.

Stat. 13 & 14 Geo. 3, c. 6 (I.) (-).

Chancellor of the Exchequer Mr. W. G. Hamilton.
s. d.

Over 30 ...

'

5

1785.

Stat. 25 Geo. 3, c. 18 (I.).

Chancellor of the Exchequer Mr. John Foster.
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TABLE No. 2 continued.

PART III. PROBATE DUTY (IRELAND) contimied.

'1806 O.
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TABLE No. 2 continued.

PART IV. PROBATE DUTIES (
J

) (UNITED KINGDOM (
2
) ).

1815 (
3
).

The Stamp Act, 1815 (55 Geo. 3, c. 184).

Chancellor of the Exchequer Mr. Nicholas Vansittart (
4
).
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TABLE No. 2 continued.

PART IV. PROBATE* DUTIES (UNITED KINGDOM) continued.
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TABLE No. 2 continued.

PART IV. PROBATE DUTIES (UNITED KINGDOM) continued.
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TABLE No. 2 continued.

PART V. PROBATE DUTIES (') AND ACCOUNT DUTY (*) (UNITED KINGDOM).

1881 (
3
).

The Customs and Inland Kevenue Act, 1881 (44 & 45 Viet. c. 12).

Chancellor of the Exchequer Mr. W. E. Gladstone.

Approximate
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TABLE No. 2 continued.

PART VI. ESTATE DUTT(
I

) (UNITED KINGDOM).
1894 AND ONWARDS.

WHEBB THE NET PRINCI-
PAL VALUE OP THE ESTATE
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TABLE No. 2 continued.

PART VII. LEGACT DUTY (GREAT BRITAIN).

1780.

Stat. 20 Geo. 3, c. 28 (G.B.)

Chancellor of the Exchequer Frederick, Lord North.

s. d.

Not exceeding 20 ... 026
Over 20 and under 100 050
Of the value of 100 and upwards 100

1783.

Stat. 23 Geo. 3, c. 58 (G.B.) (').

Chancellor of the Exchequer Lord John Cavendish.

Not exceeding 20 050
Over 20 and under 100 ... 10
Of the value of 100 200
On every additional 100 200

1789.

Stat. 29 Geo. 3, c. 51 (G.B.) (').

Chancellor of the Exchequer Mr. William Pitt.

Not exceeding 20 050
Over 20 and under 100 ... 10
Of the value of 100 and under 200 200

200 300 400
300 400 600
400 900

On every additional 100 300

1796.

The Legacy Duty Act, 1796 (36 Geo. 3, c. 52 (G.B.) ).

Chancellor of the Exchequer Mr. William Pitt.

Per cent.

s. d.

Brothers or sisters or their descendants 2

Brothers or sisters of the father or mother or their descendants... 3 00
Brothers or sisters of a grandfather or grandmother or their

descendants 400
Other collaterals or strangers 600

1 So far as the duties imposed by this Act were in excess of those imposed
in 1780 by 20 Geo. 3, c. 28, they did not extend to a wife, child or grandchild.
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TABLE Xo. 2 continued.

PART VII. LEGACY DUTY (GREAT BRITAIN) continued.

1804.

The Stamp Act, 1804 (44 Geo. 3, c. 98 (U.K.) ).

Chancellor of the Exchequer Mr. William Pitt.

Per cent.

s. d.

2 10
4

Brothers or sisters or their descendant
Brothers or sisters of the father or mother or their descendants...

Brothers or sisters of a grandfather or grandmother or their

descendants ... ... ... ... ... ... ... ... 5

Other collaterals or strangers ... ... 8

1805.

The Le'gacy Duty Act, 1805 (45 Geo. 3, c. 28 (U.K.) ).

Chancellor of the Exchequer Mr. William Pitt.

Deaths before Deaths on or

Children or their descendants
Brothers or sisters or their descendants

Brothers or sisters of the father or mother or their

descendants
Brothers or sisters of a grandfather or grand-

mother or their descendants
Other collaterals or strangers ..

5th April,
1805.

Per cent.

s. d.

2 10

400

after 5th

April, 1805.

For cent.

s. d.

1

2 10

400,
5 0>

10 o a

1808.

The Probate aqd Legacy Duties Act, 1808 (48 Geo. 3, c. 149 (U.K.) ).

Chancellor of the Exchequer Mr. Spencer Perceval.

Deaths on or Deaths after

before 5th 5th Aprii,

April, 1805; 1805;
retainer after retainer after

10th October, 10th October,
1808. 1808.
Per cent. Per cent.

s. d. s. d.

Children or their descendants ... I O
Brothers or sisters or their descendants 2 10 ... 2 10
Brothers or sisters of the father or mother or their

descendants 400 ... 400
Brothers or sisters of a grandfather or grand-

mother or their descendants ... ... ... 5 ... f

Other collaterals or strangers 800 ... 10
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TABLE No. 2 continued.

PART VIII. LEGACY DUTY (IRELAND).

1785.

Stat. 25 Geo. 3, c. 18 (I.) (').

Chancellor of the Exchequer Mr. John Foster.

Under i

Of the \

j

Of the v

i

- >
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TABLE No. 2 continued.

PART IX. LEGACY DUTY (UNITED KINGDOM (')).

1815 (
2
).

The Stamp Act, 1815 (55 Geo. 3, c. 184).

Chancellor of the Exchequer Mr. Nicholas Vansittart (
3
).

Deaths on or

before 5th

April, 1805;
retainer after

31st August,
1815.

Per cent.

s. d.

Lineal ancestors or issue ... ... ... ...

Brothers or sisters or their descendants ...

Brothers or sisters of the father or mother or their

descendants ... 4
Brothers or sisters of a grandfather or grandmother

or their descendants 500
Other collaterals or strangers ... ... ... 8

2 10-

Deaths after

5th April,
1805;

retainer after

31st August,
1815.

Per cent.

s. d.100
,. 300
.. 500
.. 600

10

PART X. SUCCESSION DUTY (UNITED KINGDOM).

1853 (
4
).

The Succession Duty Act, 1853 (16 & 17 Viet. c. 51).

Chancellor of the Exchequer Mr. W. E. Gladstone.

Lineal ancestors or issue 1

Brothers or sisters or their descendants ... ... ... ... 3
Brothers or sisters of the father or mother or their descendants .... 5

Brothers or sisters of a grandfather or grandmother or their

descendants 6
-Other collaterals or strangers ... ... ... ... ... ... 10

Per cent.

s. d.100300500

1 Great Britain 1815-1842; and thenceforward United Kingdom, see ante

p 85.
2 The scale of 181 5 to this day supplies the basic rates for the charge of

Legacy Duty in the "United Kingdom, but Part XI. of this Table shows how it

has been amended to date.
3 Afterwards Lord Bexley.
* The scale of 1853 to this day supplies the basic rates for the charge of

Succession Duty in the United Kingdom, but Part XI. of this Table shows
how it has been amended to date.
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TABLE No. 2 continued.

PART XI. LEGACY DUTY AND SUCCESSION DUTY (UNITED KINGDOM).

Rates of Legacy Duty and
Succession Duty prior to the
Finance (1909-10) Act, 1910 (1),

other than rates of Legacy
Duty where the deceased died
on or before i he 5th April,

1805 (2).
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TABLE No. 3.

PROBATE DUTIES (
l
) RECEIPTS (

2
).
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TABLE No. 3 continued.

Year ending
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TABLE No. 3 continued.

327

Year ending
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TABLE No. 4.

ACCOUNT DUTY RECEIPTS (
1
).

Year ending
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TABLE No. 5.

TEMPORARY ESTATE DUTY RECEIPTS.

Year ending
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TABLE No. 6.

ESTATE DUTY RECEIPTS (
1
).

Year ending
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TABLE Xo. 7.

SETTLEMENT ESTATE DUTY RECEIPTS (
l
).
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TABLE No. 8.

LEGACY DUTY RECEIPTS (
1
).

Year ending
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TABLE No. 8 continued.

Year ending
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TABLE No. 8 continued.

Year ending
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TABLE No. 9.

SUCCESSION DUTY RECEIPTS (
1
).

Year ending
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TABLE No. 9 continued.

[Cn.

Year ending
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TABLE No. 10.

DEATH DUTY RECEIPTS (
1
).

Year ending
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T.AULE .No. 10 continued.

[Cii.

Year ending
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TABLE Xo. 10 fon tinned.

i'ear ending
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TABLE No. 11.

COBPORATION DUTY RECEIPTS.

Year ending
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TABLE No. 12.

ESTATE, ETC., DUTIES RECEIPTS (
J
).

Year ending



342 TAXATION OF CAPITAL.

TABLE No. 13.

[Cii.

JTAXUEnTH Tl .L.ULA1, J.AXAT1O.N ACCOUNTS (,').
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TABLE No. 13 conihtueJ.

Year ending



344 TAXATION OF CAPITAL.

TABLE No. lo.

GROSS CAPITAL VALUE OF PERSONALTY SITI'ATE ABROAD,
SUBJECTED TO ESTATE DUTY IN THE UNITED KINGDOM, FOR

10 YEARS PREVIOUS TO 1915 (
3
).

Year ending
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TABLE No. 16.

NKT CAPITAL VALUES OF ESTATES ox WHICH DUTY WAS ACTUALLY

PAID (
x
); THE NUMBER OF PERSONS ON AVHOSE DEATH CLAIMS AROSE

FOR ESTATE DUTY AND PROBATE DUTIES (
2
) ;

AND THE AVERAGE
VALUES OF THE ESTATES ON WHICH SUCH DUTIES WERE PAID

;
FOR

EACH OF THE LAST TEN YEARS FOR WHICH THE FIGURES ARE

AVAILABLE.

Net Values of Estates.
.

.
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TABLE No. 17.

CLASSIFICATION OF THE NUMBERS AND AGGREGATE AMOUNTS OF THK
ESTATES ON WHICH KsTATK DUTY WAS ACTUALLY PAID, ACCORDING
TO CATEGORIES OF VALUE FOR THE LAST YEAR (1914-15) FOB WHICH

FIGURES ARE AVAILABLE.

Class (').
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TABLE No. 17 continued.

Class.
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TABLE No. 17

Class.
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TABLE No. 18.

CLASSIFICATION OF THE GROSS CAPITAL VALUE 01 THE PERSON-
ALTY (

T
) SITUATED IN THE UNITED KINGDOM OF WHICH THE

DECEASED WAS ABSOLUTE OWNER AND WHICH PASSED UNDER HIS
WILL OR INTESTACY, AS DISCLOSED TO THE INLAND REVENUE
DEPARTMENT IN THE 75,739 ESTATE DUTY CASES (

2
) PASSING THROUGH

ITS HANDS (IN WHICH A LIABILITY FOR ESTATE DUTY ATTACHED)
DURING THE LAST YEAR (1914-15) FOR WHICH THE FIGURES ARE

AVAILABLE.
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TABLE No. 18 continued.
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TABLE No. 19.

SHOWING THE UNEQUAL INCREMENTS OF TAXATION BY DEATH
DUTIES OF ESTATES OF DIFFERENT MAGNITUDES PASSING TO PERSONS

OF DIFFERENT CONSANGUINITY.

I

PASSING TO

Value of
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TAIH.K No. 20 -continued.

one per cent, of the principal value of the property:

and if property yields income at the rate of 4 per

cent, per annum, the annuity corresponding to one

per cent, of death duty is 1 4vh of 1 30th of the

income, or at the rate of 2d. in the '.

The death duties may also be expressed, in con-

nection with particular deaths, in terms (1; of the

annuity for the successor's life which is equivalent

in value to the amount of the duties oil his succes-

sion
;
and (2) of the annual insurance premium which

would provide the duties on the assured 's own death.

With regard to (1), on the further assumption that

an annuity for a life with an expectation of 30 years

is equal to 5 per cent, on the purchase price, the

annuity corresponding to one per cent, of death duty
is 5/4.ths per cent, of the income, or at the rate of

3d. in the .

With regard to (2), 011 the still further assumption
that the insurance premium would be calculated on

the basis of an accumulation of the premiums at 3

per cent, per annum, so that every 1 of death duty
would involve a payment for 30 years of 5'044d. a

year, the annuity corresponding to one per cent, of

death duty is 7 d. or (say) l 2fild. in the of

income.

These rules have been deduced from Tables laid

before the House of Commons on the 22nd May,
1914 (*) ; but the Tables in question are not here

reproduced, as they are in illustration of monetary
conditions which were prevailing before the moment
of the outbreak of hostilities. On the assumption that

iH.C. Paper No. 245 of 1914.
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TABLE No. 20- continued.

property would yield 5 per cent, of income, and that

the annuity in the second case would be 6 per

cent, on the amount of the duty, the annual equiva-

lent of ;the death duties, in the three cases, would be

T6d., 2'88d., and Id. in the respectively.

The following table
(

1

), which is an extract from

one showing the
" Estate Duty, Income Tax, and

Super-tax, payable on certain Unearned Incomes

expressed as shillings and pence in the of Total

Income, 'at Rates proposed in the Finance Bill,

1918
(

2
)," is, however, so far as the death duties

are concerned, of current interest.
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CHAPTER XIII.

RETROSPECTIVE AND PROSPECTIVE.

Slow evolution of British system of taxation by means of

death duties Multiplicity of duties prior to 1894

Consolidating tendency since that date ^Suggested
merger of the Legacy Duty and the Succession Duty
Lord Randolph Churchill's projected single tax
Taxation of intangible personalty devolving by survivor^

ship Its difficulties and suggestions for its control

Increase of rate of interest on duty in arrear
Valuation of limited and reversionary interests

Schemes in force in ancient Rome and modern France

Desirability of revision of British annuity tables

Suggestion for securing automatic increase in yield of

the death duties Prophecies by Gladstone and
Harcourt as to possible extension of the taxation of

capital to occasions other than " the accident of
death" The construction of Taxing Acts.

Before passing- to the final chapter of this work

In which various aspects of the principal colonial

and foreign schemes for the taxation of capital

through the agency of death duties are passed under

review, a general glance (both retrospective and

prospective) at the position iii the United Kingdom
will perhaps be of service, as affording an opportu-

nity for comment on certain questions which have

recently come into prominence in the light of

existing conditions.

Viewing the British system of death duty taxation

as a whole, one of its general outstanding features

may certainly be said to consist in the slowness of

its evolution
;

a period of exactly two centuries

(1694-1894) having expired between the moment of

the initial imposition in England of a death duty

(in the nature of a transfer duty) and the full

development of that duty into a scheme comprising
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a, variety of transfer1 and acquisition duties

(collectively recognised by Parliament as "death

duties") as providing the necessary machinery for

taxing on practically an equal basis throughout the

whole United Kingdom the capital of property

-devolving on death. But whereas in the course of

this long period some of the principal links in the

-chain had been marked by the creation of duties

quite additional to those already in existence, the

tendency, since 1894, has been all in the other

direction; the five duties, or ^ets of duties, then in

force (*) (at first supplanted by a code of four in

number
(

2
) ) having now (since 1914) been reduced

to three only, viz. : one transfer duty designated as

ihe Estate Duty, and the two complementary

.acquisition duties respectively designated as the

Legacy Duty and the Succession Duty.
The question, therefore,, very naturally arises as

to whether, following modern inclinations, the

moment is not ripe for a further step in this direc~

tion in the shape of the merger of these two

.acquisition duties into one duty ;
for they are founded

on an identical general principle (

3

), and one or the

other of them, but never both, is potentially payable
in respect of the gratuitous acquisition on death of

all descriptions of property. Such a consolidated

duty,, for which the natural title would be the Suc-

cession Duty (

4
), would tend to greater simplifica-

tion, especially if it resulted in sweeping away
l
l.e., (1) the Probate Duties; (2) the Account Duty; (3) the

Temporary Estate Duty; (4) the Legacy Du.ty; and (5) the
Succession Duty.

2
I.e., (1) the Estate Duty; (2) the Settlement Estate Duty;

(B) the Legacy Duty; and (4) the Succession Duty.
3 See ante, p. 72.
* As showing how the Legacy Duty and the Succession Duty have

become dovetailed into one another it may be mentioned that,
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certain minor points of variance between the two-

duties, of which the principal perhaps is that the

Legacy Duty is a cumulative, whereas the Succes-

sion Duty is a iion-cuniulative, duty.

No general codification of the death duties as a

whole has been attempted since Mr. Spring- Eice

devoted to this end 53 sections (together with the

relative schedules of rates and annuity tables) in his-

Stamp Bill of the year 1836
(

x

). But, as has already-

been mentioned, this portion of the bill in ques-

tion did not acquire legislative sanction, and if

Parliament should now see fit, as a sequel to the-

recent codification of the Income Tax
(

2

),
to enter-

tain the codification of the death duties with any
desirable amendments, it is to be hoped that the-

framers of the codifying and amending bills would

give their consideration to this suggestion for a

further consolidation of the duties which, whilst

fully maintaining the two ca.rdinal principles of the-

existing system (

3

), would have the effect of reduc-

ing the British Imperial death duties to two only :

one, the Estate Duty, a duty payable in respect of

property by reason of its devolution on death, the-

other, the Succession Duty, a duty payable by the

beneficiary in respect of the acquisition by him of

property after deduction of the Estate 'Duty paid-

in the course of the devolution.

since 1888, Succession Duty (and not Legacy Duty) has been

payable in respect of legacies attributable to the proceeds of sale of

real estate: see the Customs and Inland Revenue Act, 1888 (51 &
52 Viet. c. 8), s. 21 (2). But where there are competing claims
for Legacy Duty and Succession Duty, the former duty prevails :

see the Succession Duty Act, 1853 (16 & 17 Viet. c. 51)^ s. 18.
1 H.C. Bill No. 140 of 1836. See further hereon ante, p. 123.

A Legacy Duty Consolidation Bill was drafted in 1879, but was nod

proceeded with.
2 By the Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40).
3
I.e., charges respectively on transfer and on acquisition.
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It would, of course, be possible to go yet one step

further and merge all the existing death duties into

one duty only, and a suggestion to this end, in the

shape of a proposal to merge the Probate Duty and

the Legacy Duty into a single mutation duty at a

flat rate (*) in respect of personal property, was

unsuccessfully put before Parliament in 1879 by
Mr. Joseph Dodds

(

2
).

The unification of the death

duties, as is now known, found strong favour also

with Lord Randolph Churchill, and indeed actually

formed one of the proposals in the budget on which

he was at work in the autumn of 1886, but which

was never destined to be submitted to Parliament (

3
).

Influenced, as it would seem, by the reforms pro-

posed in the Childers budget of the previous

year (

4
),

Lord Randolph had at first contemplated

no more than a complete equalisation 'of charge in

regard both to real and personal estate
;
but when

to this was added a determination not only to obtain

more revenue
(

5
), but also to simplify the method

of collection, we find that his plan boldly developed
into one which would not only have completely

jettisoned the principle of graduation by relation-

ship as it then obtained (and in fact still obtains)

in the Legacy Duty and the Succession Duty, but

would also have replaced the various duties then

1 The Swiss Canton of Glarus imposed a single death duty afc a
flat rate of 5 francs per 1,000.

2 246 Parly. Debs. (3rd ser.), c. 887 et seq.; Probate Administra-
tion and Legacy 'Duties (Speeches by Joseph Dodds and others)

IMiddlesbrough, 1879); Death Duties, by Joseph Dodds (York.
1883).

3 Lord Randolph Churchill was Chancellor of the Exchequer from

July to December, 1886. For some particulars as to his intentions
in regard to the Corporation Duty, see ante, p. 105.

*See ante, p. 101, note (
6
).

5 Lord Randolph hoped for an increase of 1 ,400,000 as the result
of his projected reform.
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existing (*) by a single duty, in the nature of an

acquisition duty, graduated solely according to the

value of the individual succession (

2

).
In short,,

as his biographer observes (

:!

),
"Lord Randolph

was for a graduated Succession Duty instead of a

graduated Estate Duty. ... All existing duties

on properties of -whatever kind, passing by death

after a given date, and on dispositions taking effect

after that date, were to be swept away. Real

property was to be placed on the same footing a-s

personalty, and chargeable no longer on life interest,

but on capital value. The one graduated Succession

Duty, graduated on amount of benefit received, and

not depending at all upon consanguinity, was to

replace them all. The old Probate, Account,

Legacy, and Succession Duties were to be left to

work themselves out by lapse of time, that process

being accelerated by a liberal system of discount."

A large measure of the reform contemplated by

Lord Randolph Churchill has indeed now long since

come into effect
;
but recent tendencies, instead of

swinging towards the principle of taxing the

individual
(

4
), have, as lias been seen, rather

favoured that of taxing tlie property (

r>

), and the

modern scheme of graduation regulated by- amount

(initiated by Lord Randolph's immediate successor,

Mr. Goschen, in 1889, and fully "set rolling" (

6

)

l
l.c., (1) The Probate Duties; (2) the Account Duty; (3) the

Legacy Duty ; and (4) the Succession Duty.
2 See ante, p. 137, for objections to this method of graduation.
3 Lord Randolph Churchill, by W. S. Churchill, M.P., vol. 2,

p. 192 et seq. (London, 1906).
4 Compare Gladstone^ theory on which he founded the Succes-

sion Duty, ante, p. 72.
5 Compare Harcourt's theory on which he founded the Estate

Duty, ante, p. 59.
6 Se? Harcourt's criticism' of Goschen's Budget of 1889, referred

to ante, p. 135.
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by Sir William Harcourt some five years later) was,

as it would appear, linked with the latter principle,

not only as being in this guise more democratic,

impersonal, and fiscally water-tight in its applica-

tion, but as being of greater potential productivity,

rate for rate, owing to the larger value of the

taxable mass to which each item in the graduated

scale would fall to be applied.

Of amendments in the existing law resulting on

modernised conditions the three most urgent matters

demanding attention are possibly, first, the pro-

vision of some greater security for the satisfaction

of claims for duty which may arise in the case of

money or bearer securities deposited with a bank or

other financial agency, or of stocks and shares

registered or inscribed, in tJie joint names of two

or more proprietors; secondly, the increase of the

rate of interest on duty in a.rrear
; and, thirdly, the

substitution of annuity tables founded on existing

normal conditions of mortality for those now in use

as set out in the schedule to the Succession Duty

Act, 1853
(

1

).

The first of these three subjects affords graphic

illustration of some of the difficulties which may be

experienced by a fiscal authority in reaching

intangible property (

2

), and indeed raises the whole

question, in regard to this particular description

of property, as to whether the taxing authority has

been armed with sufficient powers to insure against

undue evasions. It is, however, a subject in dealing

with which the greatest care must be exercised, so

as to avoid the taking of any step which, although

1 16 & 17 Viet. c. 51.
2 See hereon Seligmaa's observations, quoted post, p. 380.
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it might possibly operate to the immediate benefit

of the revenue, would, on the other hand, be more

than counterbalanced by the inconvenience caused,

and by a possible ultimate loss of cosmopolitan

business prestige to the country (

1

).

In regard to intangible property in the sole owner-

ship of a single proprietor, the reader will remember

that, following a strict course, this can only be dealt

with on production of a grant of representation (

2

),

and the chances of avoidance or fraudulent evasion

in this case are perhaps insufficient to justify any

attempt at severer control, which might not com-

pensate for the trouble and" disturbance thereby

caused. Indeed, in this connection the conclusions

of M. Jobit
(

3
), as those of an independent and

unprejudiced observer, -are of considerable interest,

for in taking the line that, as regards personalty of

which the deceased was sole proprietor, the British

system of missio in possessionem by means of grants

of representation (

4
)
has had "a most satisfactory

fiscal result
(

5
)," he considers it would be very un-

desirable, so far as such free personalty is concerned,

for the revenue authorities to be placed under the

necessity of exercising any active supervision of the

1 The head direction of important companies has been diverted
out of England by the action of the British Income Tax laws.

2 See ante, p. 264.
3 M. Jobit was a Commissioner appointed by the French Govern-

ment to consider and report on the various systems in force in

Europe by which the taxation of moveable property is effected. The
result of his enquiry has been published in a work comprising two
volumes under the title of the Regime fiscal des Valeurs Mobilieres
en Europe (Paris, 1901-1902).

* This system is even freer in England and Ireland than in

Scotland, for in the last-named country the grant is only operative
over named assets. See further hereon ante, p. 267. The Scottish

system undoubtedly offers greater security to the revenue than the

English and Irish system, and is not complained of in Scotland as

impeding business.
5 Jobit 's work above cited, vol. 1, p. 535.
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accounts of the deceased proprietor with the cor-

porations and companies involved an expression of

opinion which is all the more interesting coming,

as it does, from a most distinguished fiscal expert

who has made a deep study of all the European

systems (*), and in whose own country, as is

mentioned in the following chapter (

2

), it has been

found necessary to adopt a very close system of

control over the death duties payable in respect of

intangibles.

The question is, however, by no means a new one,

so far as this country is concerned, for in the Finance

Bill of 1894, as originally presented to the House

of Commons (

3
), there was a clause restraining

bankers and others from permitting dealings with

property standing in the name of a deceased person,

whether in his sole name or in the joint names of

himself and some other person, in the absence of

a certificate from the fiscal authorities that no claim

i'or Estate Duty arose thereon with reference to

such person's death. To this clause serious objection

was taken, chiefly on the ground that it would cause

delay in the transaction of business, and Sir William

Harcourt consented in Committee
(

4
) to its with-

drawal, saying that the Government thought it

would be possible to include in another bill a clause

which, without delaying the transfer of securities

in a way that would be inconvenient to commercial

1 M. Jobit, it may be added, was in close touch with the Estate

Duty Office during the course of his investigations, and in vol. 1 of
his work above cited, at pp. 526-543, will be found an admirable
sketch of the British Imperial Death Duties.

2 See post, p. 382.
3 H.C. Bill No. 190 of 1894.
4 25 Parly. Debs. (4th ser.), c. 1514,
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men, would noue the less secure the position of the

revenue.

Although the subject was again brought to the

lore by Mr. Wedgwood in 1911
(

1

), no active steps

have been taken to deal with the matter, and whilst

it is not now suggested (

2
)
that any further control

is desirable as regards property in the sole owner-

ship of the deceased, it is certainly a question for

serious consideration as to whether, for the security

of the revenue, some steps in this direction should

not be taken in regard to investments in joint names

where the property, as pointed out in an earlier

chapter of this work
(

3

), passes to the surviving

proprietor without the necessity of representation.

It is true that in former days this method of holding-

property was chiefly resorted to by trustees, but in-

latter days there is believed to have been a consider-

able increase in this method of investment, many
investors (with the sole object of providing an easy
method of transmission on death) having adopted,,

especially as between spouses, the opening of joint

accounts, the moneys or securities to the credit of

which automatically pass, on production only of a

certificate of death of one of the parties, to the other .-

In circumstances such as these it will be readily

observed that should the surviA^or in the joint

account happen to be acting without the benefit of

legal advice, there is 'a grave fear that he or she rnay r

in all innocence, proceed to a division or appropria-

I 2l H.C. Debs. (5th ser.), c. 865.
2
Apart from the possihle introduction in England and Ireland

of the Scottish system, referred to ante, p. 360, note (*), by which
the operation of a grant of representation is restricted to nauiai
assets.

3 See ante, p. 269. In Scotland, to secure survivance, there must
be an express disposition in favour of the survivor.
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tioii of {lie property without giving any considera-

tion to the possible fiscal claims of the State, and,

indeed, quite unconscious (owing to the absence of

any necessity for a grant of representation) that any

such claim could possibly exist.

All that is necessary to meet these cases is that

on the death .of one of the parties in a joint account

the bank or financial agency holding the funds or

bearer securities, or the body controlling the register

on which the particular securities are registered

or inscribed, should be required, before permitting-

the property to be dealt with, to call for either (1)

a declaration by the survivor in the account that

(if the fact was so) the deceased joint-holder had no

beneficial interest in the property, or (2) a certifi-

cate from the Inland Revenue that a.ny claims for

duty in respect of the property in connection with

the death had been satisfied. By arrangement with

the Post Office Savings Bank a somewhat similar

procedure has, for many years past, been in work-

ing; and it cannot be urged that it would occasion

delay in commercial transactions, seeing that in

cases where the deceased was merely a trustee, 110

obligation or embargo whatever would be thrown on

the firms or bodies involved as regards the payment
of any charge of duty, their obligation towards the

revenue ending with the dispatch of the declaration

referred to, whilst in cases where the deceased had
a beneficial interest the production of the official

certificate would merely correspond to the produc-
tion of the grant of representation where the

deceased was sole owner.

So far as the banking world alone is concerned,
certain of the vast institutions which have come
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into being as a result of recent amalgama-
tions make a point of giving publicity to figures

which show thai their current and deposit

accounts contain funds amounting in value to

a sum almost equal to the aggregate mass of

the entirety of the property coming \incler the

charge of the death duties in the United Kingdom
in the course of a single year, and it would be

interesting to learn how much of the truly colossal

sum, held in the aggregate by all the British banks,

represents property to the credit of joint accounts,

other than in trustee cases (

1

).
It is only since 1899

that the Commissioners of Inland Revenue have

disclosed in their annual reports the amount of

jointly-owned personalty charged to Estate Duty
which has devolved by survivorship, the figures

varying from 438,070 in 1898-99 to 503,274 in

1913-14, and then jumping up to 907,299 in

1914-15 the last financial year for which these

statistics were published (

2

).
But there is every

reason to think that, from sheer ignorance of the

law on the part of the accountable persons, coupled
with the absence of any process for bringing these

cases to official notice, there is a leakage of duty in

this connection which is possibly of some magni-
tude.

The second point to which reference has been

made above, although apparently small, is really of

1 The amounts standing to the credit of the current and deposit
accounts of the ten leading English Joint Stock Banks stood in

June, 1917, at 945,000,000, and in June, 1918, at 1,212,000,000.
2 The relative figures are as follows: Year ending 31st March,

1899, 438,070; 1900, 410.896; 1901, 211,210; 1902, 258,106;
1903, 224,823; 1904, 231,787; 1905, 229,561 ; 1906, 342,452 ;

1907, 410,007; 1908, 487,565; 1909, 487.122; 1910, 360.516;
1911, 487,354; 1912, 299,150; 1913, 535.460; 1914. 503,274;
1915, 907,299.
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some moment. The rate of interest at present

chargeable on death duties in arrear is only 3 per

cent.
(

1

),
whereas money on the very best security can

now earn at least 5 per cent. Consequently it is in the

interest of the taxpayer to withhold payment of the

duty as long as he can, because in the meantime he

can earn a clear profit of 2 per cent, on the amount

of the duty. It is for consideration whether the rate

of interest should not bear some relation to the value

of money so that this result may be avoided.

The third point to which reference has been made,

relating to the annuity tables, is not one in which

any great amount of duty is involved, but is rather

one in which any action would be to bring an im-

portant link in our death duty code more abreast

of the times.

The question of the valuation of usufructuary or

limited interests for an acquisition duty has not only

always presented an aspect of difficulty, but has

received a. great variety of treatment at the hands

of different taxing authorities. To the fiscal anti-

quarian it is thus of particular interest to note

that the code governing the oldest acquisition duty

1 Under the Finance Act, 1896 (59 & 60 Viet. c. 28).
Penalties are imposed by the Death Duty Acts for non-compliance

with their provisions; but in 1868, by the Inland Kevenue Act of
that year (31 & 32 Viet. c. 124), interest at 4 per cent, per annum
(acceptance of which was to be a waiver of penalties) was imposed
upon arrears of Legacy Duty and Succession Duty; and by the
Customs and Inland Eevenue Act, 1881 (44 & 45 Viet. c. 12),
interest at 5 per cent per annum was imposed upon arrears of
Probate Duty under that Act. By the Finance Act, 1894 (57 &
58 Viet. c. 30). interest was imposed upon Estate Duty (1) in respect
of real property at 3 per cent, per annum from a year after the
death or from previous sale, and (2) in respect of personal property
at 4 per cent, per annum during the first six months after the

death, and at 3 per cent, per annum upon the sum of the duty
and the 4 per cent, interest so long as in arrear. By the Finance
Act, -1896, supra, the then existing rates of interest were replaced
by a uniform rate of 3 per cent, per annum upon all death duties
in arrear.
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known to have existed (i.e., the Roman vicesima

hcreditatmn) is said to have made special provision

in this connection, the expectation of life being

fixed, for the purptose of those calculations, accord-

ing to the following table (*) :

Ago of Legatee. Expectation of Life.'

From 1 to 20
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fraction of 7/.10ths, above referred to, and increas-

ing by successive steps of I/ 10th np to a maximum
fraction of 9/10ths, against the minimum fraction

of I/ 10th provided for cases in which the

usufructuary exceeds the age of TO years (
1

).

The following Table will show the position at a

glance :

Age of

Usufructuary.
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annuity for any number of years not exceeding 90 ;

and (4) certain rules for inferring the values of other

annuities not included in the three tables.

These tables of 1796, computed on a 4 per cent,

basis, were founded, in so far as they depended on

life, on extracts made by Dr. Price from certain

parish registers in Northampton for the period
1735-1780

;
but the extracts in question in fact

represented a mortality in excess of the average, even

of that period (*) ; and, in 1853, Mr. Gladstone took

the opportunity afforded by 'the introduction of the

Succession Duty (

2
)

of substituting in their place
tables derived from statistics compiled by Mr. J,

Finlaison, the Actuary of the National Debt in

1829, and embodied in Observation 20 of his Heport
to the Treasury of that year (

3

).

This was an observation down to the end of the

year 1822 of the mortality of the male lives of* the

three Irish tontines of 1773, 1775, and 1777., of the

English tontine of 1789, and of the annuitants of

the Sinking Fund under grants commencing in

1808
(

4
), and related to persons living in every part

of the Empire belonging to those classes of society

having any concern with pecuniary transactions

depending on the tenure of life.

But here again the taxpayer was placed in a

distinctly favourable position, for, to avoid the

1 See hereon H.C. Paper No. 585 of 1860. The district covered

having been inhabited largely by a sect which rejected infant

baptism, the register accordingly only applied to a proportion of

the children born.

2128 Parly. Debs. (3rd ser.), c. 447; 129 Parly. Debs. (3rd ser.).

c, 214. Mr. Gladstone retained the 4 per cent, rate of computa-
tion, but extended the values of annuities for years certain to 95-

years.
3 H.C. Paper No. 122 of 1829, p. 58.
* There was no basis of experience for the first year of life, and

but little for the next few years : H.C. Paper No. 122 of 1829, p. 14.
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multiplication of tables, no account was taken of

the lesser mortality of females over males
;
and the

increase in the normal duration both of male and

female life (

1

), which has taken place in the long

period since the compilation of the Finlaison report,

has consistently tended to accentuate this advantage.

One of the items of a complete death duty code,

in which an acquisition duty is included, consist-

ing in a series of Tables and Rules for determin-

ing the taxable value of limited benefits, this is

accordingly yet another matter to which, in the

event of a general codification and amendment of

the law, it might be thought desirable to give atten-

tion.

Should the State decide that, as a result of

existing conditions, a larger contribution to the

National Revenue should come from capital,
"

via

the Death Duties, the simplest method of procedure
would probably be to imitate the Dutch plan of

imposing a general additional percentage to the

existing duties
(

2
), such surcharge possibly being

imposed, so as to avoid any apparent unfairness of

treatment, for the period of a generation (say for

30 years). On the other hand, if the theory is

adopted that the death duties are deferred Income

Tax
(

3
), they should, in strictness, bear some

relation to the average charge of that tax during
the generation immediately past, and a surcharge
variable from year to year would afford the> oppor-

tunity of making the necessary adjustment. In

Holland the surcharge is imposed annually, but is

IH.C. Paper No. 298 of 1912, p. 11.
2 Pierson's Leerboeh der Staathuishoudkunde, pt. 2 of vol. 2,'

p. 546 (Haarlem, 1902).
3 See ante, p. 13.

A\
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understood to have been re-imposed for many year*

at the same rate/

But how far the death duties are destined in the

future to remain in practically undisturbed control

of the taxation of capital in this country is a question

on which it is impossible to hazard any opinion.. In

this connection, however, two prophecies made at

what may fairly be termed the turning point of

their recent history (that is in 1889, when the first

serious st-ep was taken in the direction of graduation

by amount (*) )
are of considerable interest at tho

present moment; for both Mr. Gladstone and Sir

William Harcourt then took the view
(

2

)
not only

that an immense development of such graduation
was to be counted on for a practical certainty (

3
).

but that the proposals contained in Mr. Goschen's

budget of 1889 were also sure, sooner or later, to

open up the whole question as to whether the taxa-

tion of property on its capital italue should

necessarily be limited to ''the accident of death.''

The first prophecy has certainly received ample
fulfilment in the dimensions already attained by
Sir William Harcourt's Estate Duty, now rising to

a. maximum rate ,of 20 per cent., and the present-

day answer to the second is clearly to be found in

those demands for a capital levy to which the

reader's attention has been drawn in an earlier

chapter of this work (
4
).

Should any steps be taken in this latter connec-

tion it is to be hoped that the lessons taught by the.

Estate Duty will be duly considered.

1 See ante, p. 54.
2 325 Parly. Debs. (3rd ser.), cc. 1001, 1019. See also remarks

by Sir W. Barttelot at c. 1018.
3 See further for their criticism ante, p. 135.
* See ante., ch. 11, p. 292 et seq.
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In conclusion to this chapter it is offered for con-

sideration whether the existing British rule of strict

textual. construction of a taxing Act is the best that

ifould be devised. The rule, as stated by Lord Cairns

in the House of Lords (

1

),
is that "If the person

sought to be taxed comes within the letter of the

law he must be taxed, however great the hardship

may appear to the judicial mind to be. On the

other hand, if the Crown, seeking to recover the

tax, cannot bring the subject within the letter of the

law, the subject is free, however apparently within

the spirit of the law, the case might otherwise appeal-

to be. In other words, if there be admissible, in

-any statute, what is called an equitable construc-

tion, such a construction is not admissible in a

taxing statute, where you can simply adhere to the

words of the statute." The basis of the rule Lord

Cairns stated to be (

2
)
that

" Inasmuch as there is

not any a 'priori liability in a subject to pay any

particular tax. nor any antecedent relationship

between the tax-payer and the taxing* authority, no

reasoning founded upon any supposed relationship

of the tax-payer and the taxing authority can- be

brought to bear upon the construction of a taxing Act."

While this rule may, in its application, operate
at times as much in favour of the revenue as of the

taxpayer, it does not seem to be quite satisfactory

that it should still hold in a democratic State where

the people, through their elected representatives,

may be said to tax themselves, and where no tax

can endure unless it is recognised as resting upon

1 In Partington v. Att. Gen. (1896), L.E. 4 E. & I. App. 100,
at p. 122.

2 In Pryce v. Monmonths}iire Canal, etc., Cos. (1879), 4 App.
*as. 197, at p. 202.

AA*
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clear-cut principles of equity. As, moreover, in the-

elaboration of modern finance, an individual tax may
now so easily form but a small link in a large general

scheme, there is certainly much to be said for the

suggestion that statutory provision should be made

for the surrounding fiscal principles to be examined

in the construction of taxing Acts
(

1

), and, if need

be, for imperfect language to be modified or

inadvertent omissions to be supplied, so that any

given tax may be levied throughout on a plan at once

logical and equitable. Revenue cases might,

perhaps, even be remitted to a special fiscal Court (
2
),

which would give some consideration to the debates

in Parliament.

A move in this direction would be but a further

step in the long-drawn out process by which, in this

country, equity has tempered the strictness of"

law (
3

), and in this connection it is noteworthy that

the ancient Court of Exchequer was accustomed, as

it seems, even in remote days, to exercise an

equitable jurisdiction.

1 In the course of the debates on the Succession Duty Bill of

1853 a Member of Parliament (Mr. Freshfield) alluded to
" the

importance of declaring the principles to be carried out," and urged
that

"
words should be used to give to the declaration of principle

a governing power over every provision of the Act ' '

(129 Parly. -

Debs. (3rd ser.), c. 208). Mr. Gladstone, the Chancellor of the

Exchequer, expressed himself, however, as unable to agree to that

course.
2 Compare the provision in the Finance (1909-10) Act,.1910-'

(10 Edw. 7 & 1 Geo. 5, c. 8), for the appointment of expert valuers

to act as Refei-ees in disputes between the Crown and the tax-

payer as to the value of real property.
3 Compare the remarks of Sir John Macdonell, who, in a recent lecture

on The Place of Greek Law in Jurisprudence, said that
"

in many
respects we are moving . . . towards Greek Law, the chief charac-

teristics of which were freedom from technicalities and formalism,,

proneness to look to the substance of transactions, avoidance of the-

use of legal fictions, and no hard-and-fast rules of construction: "

Judges as Administrators, The Times, 17th October, 1918; The
Part of Greece in Jurisprudence and Legal History, The Law Times,..

26th October, 1918.
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CHAPTER XIV.

DEATH DUTIES OUTSIDE THE
UNITED KINGDOM.

Influences of economic and historic forces on different

systems of death duty taxation British transfer duties

versus foreign acquisition duties Example of a colonial
"
single tax "

embodying principles of a transfer and an

acquisition duty, as well as graduation regulated by
relationship and by amount Territorial versus personal
basis of taxation Immoveables and moveables Diffi-

culties in the taxation of intangible moveables Steps
for its support Relative values of an income tax and
of death duties as controlling one another Features
of foreign rates of duty Development abroad of

Bentham's teaching Foreign economists and the State
as co-heir Development abroad of graduation based on

relationship Special treatment allotted to the surviving
spouse Estimates of proportionate severities of varying
systems of death duty taxation Municipal, State and
federal death duties. .

In diagnosing the modern system of British

Imperial taxation, so far as it is conducted by means

of the death duties, it has been observed by. a

continental critic that these duties are an instance

"of, the democratization of the land, and of the

growing influence of the working classes
(

1

)."

Whatever truth there may be in this very categoric

statement in particular reference to the British

duties, it may, as. a general proposition, safely be

asserted that the joint combination of economic and

historic forces has played so large a part in mould-

ing the special features with which every country

1 " Die Evbschaftssteuer ist in England in letzer Linie eine Folge
der Demokratisierung des Landes und des wachsenden Einflusses

-der Arbeiter," per Gr. Schanz, in an Article, under the heading
Erbschaftssteucr, contributed to the Handivorterbuch der Staats-

wissenschaftcn, vol. 3 (Jena, 1909). See further on the demo-
cratic aspect of the death duties, ante, p. 2.
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is endowed, that any given system of public finance

(and especially that part of a system involving

the joint taxation of capital and income),

whilst it may be admirably suited to the con-

ditions obtaining in one country, may be totally

unworkable in another (

1

). And, indeed, so

dissimilar and varied (often between, neighbouring,

countries) are (1) the conceptions not only of what

is
"
property," but also of the precise nature of the

various rights and interests which, at. different

periods, it may have been possible for individual

members of the community to have acquired in

it
(

2
) ; (2) the laws governing the disposition and

devolution of such rights and interests
;
and (3) the

procedure by which these laws are translated into

active effect; that anything in the nature of a

detailed comparative international statement, even

if limited to that branch of taxation which

is effected by means of the death duties, is hardly

possible within the limits of this work. In devoting

this final chapter to the subject of the death duties

outside the United Kingdom, no attempt accord-

ingly will be made to place before the reader any
classified account, country by country, of different

systems of taxation (

3

),-
but these observations will

1 Garelli, hi his L'lmposta Snccessoria, p. 188 (Turin, 1896), lays

particular stress on this point in regard to taxation by means of

death duties. And, in its widest sense, the subject is developed
with much eloquence ill the concluding paragraphs of the first,

section of the Preface, by J. Caillaux, to vol. 1 of Lcs Impots en

France (Paris, 1904).
2 Per Gide's Principes d'Economie Politiqitc, p. 438, 16th ed.

(Paris, 1916).
"

II esi possible -que dans 1'avcnir la propriety
individuelle rsvete d'autres formes dont nous ne pouvons pre'sente-
ment nous faire aucune id<$e."

3 For some account* of foreign death duties see Death Duties in-

Various Countries, Journal of the Royal Statistical Society, vol 52

(1889), p. 120 et seq.; Regime Fiscal des Valeurs Mobilicres en

Europe, in 2 vols. (Paris, 1901-02); The Inheritance Tax bv Max:

West, 2nd ed. (New York, 1908)
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be limited rather to qiiestions either of principle,

or of such general international interest, as may not

have already been touched on.

From what lias been said in an earlier chapter

of this work
(

1

), the reader will not have failed to

notice that in the dual system of taxation now

obtaining in the United Kingdom, the predominant

position has been acquired by a tax which is in the

nature of a transfer or mutation duty; a result

which is in no small degree traceable to the historic

development of the grant of representation (issued

tirst by the ecclesiastical, and later by the civil,

courts) (

2
)
as the machinery for effecting the missio

in -possessionem of the representative of a deceased

owner of property (

3
).

But in the majority of

foreign countries (where the grant of representation

a* understood by us is unknown, and where also

there is hardly anything to be found analogous to

o\ir system of settlements and trusts), taxation by
means of death duties is most usually effected

through the agency of a single tax
(

4
), in the nature

of an acquisition duty which, more often than not,

entirely ignores the administrator or testamentary

executor and looks to no other person than the

beneficiary himself for the payment of duty in

respect of the acquisition by him of his share of the

1 See ante, p. 45 et seq.
2 See ante, p. 31 et seq.
3 Note that in Rome a scheme of missio in posscssionem was

invented largely with a view of insuring payment of the Roman
otcegima hereditatum (artte, p. 17); whereas in England such a

scheme (by the machinery of grants of representation) had long been
<*tablished before it was utilized by the State for the levy of the

Probate Duty (ante, \>. 36).
* There have from time to time been strenuous .advocates of a

single death-tax for the United Kingdom, as, for example, Mr. Dodds
in 1870 and Lord Randolph Churchill in 1886 (ante, p. 357). In

regard to ?>Ir. Gladstone's inclinations in this direction, see ante.
128.
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property forming
1

part of the estate of its deceased

owner
(

1

). Indeed, practically the only European

systems, apart from the British, to have given

serious attention to the development of a transfer,

as well as an acquisition, duty, are the Dutch and

Belgian, in each of which a special transfer duty (
3
),

supplemental to the succession duty, has long since

been payable in respect of interest-bearing bonds,

and securities deemed to be situate in the country.

In Holland, moreover, there has, for a considerable

period, been a second transfer duty, which is levied

at a flat ra.te, and is quite independent of the succes-

sion duty in that it is payable in respect of all real

estate which is situated or established within the

kingdom in Europe, and of which either the life-

interest or the ownership is acquired through the

death of some person not being an inhabitant of the

kingdom, that is to say, a person whose estate is not

subject to the Dutch succession duty, which duty,

it should be explained, is only charged upon

property derived from the estate of an inhabitant

of the kingdom through the death of such

inhabitant.

For greater elasticity in the general method of

charge we must turn to certain of the British

Possessions
(

3
)
in which, aided by a scheme of grants

of representation founded on the English model.

1 For expert evidence of French lawyers as to the working of this

scheme in France see the report of the proceedings before the Court
of Appeal of the English Supreme Court of Judicature in the case
of In re Scott, Scott v. Scott, [1915] 1 Ch. 592, at pp. 594-596.

2 In the budget discussions surrounding the imposition of this duty
in Holland, it was referred to as a disguised death duty. Pro-

posals have, it is understood, recently been made to develop tHis

duty on the lines of the British Estate Duty.
3 For some account of British colonial death duties, see The Law

and Practice of the Estate Duty, by one of the authors of the present
work, 5th ed., p. 187 ft seq. (London, 1914).



14.] FOREIGN DEATH DUTIES. 377

taxation by means of death duties is sometimes

effected by a single tax containing elements both of

a transfer and of a.n acquisition duty. For in these

ases, although the duty may even be graduated
both on considerations of consanguinity and of

amount, to the extent to which it is payable in

respect of property to be covered by the grant, it

is none the less imposed as part of the price for

giving legal effect to< that document as the instru-

ment authorising the collection and administration

of property situate within the jurisdiction of the

local Court of Probate. As a typical example in this

connection reference may be made to New Bruns-

wick, where the provincial death duty, designated

as succession duty, is now regulated by an Act of

the New Brunswick Legislative Assembly known as

the Succession Duty Act, 1915
(

1

), which exhibits

a most ingeniqus blending of the Imperial Succes-

sion Duty Act, 1853
(

2
), and the Imperial Finance

Act, 1894
(

3

). So far as the duty is payable in

respect of property to be covered by the grant, the

executor or administrator, as a condition of obtain-

ing the grant, is bound to deliver a bond conditioned

for its due payment; although, to overcome the

position created by the Privy Council judgment in

the case of Cotton v. The King (

4
), he is no longer

in the first instance now made personally liable for

its actual payment ;
such a liability only attaching

to him should he fail to deduct and pay over the

1 5 Geo. 5, c. 27 (New Brunswick).
2 16 & 17 Viet. c. 51.
3 57 & 58 Viet. c. 30.
* See ante, p. 200. For particulars of the working of this duty

prior to the judgment in Cotton v. The Kin/;, see the report of the

proceedings before the Privy Council in Hex v. Lovitt, [1912]
A.G. 212, P.O.
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duty, \vhich is graduated partly on considerations

of consanguinity and partly on considerations of

amount, before handing over the property to the

beneficiary. And with a view of providing against

any possible breach of the British North America

Act, 1&67
(

l

),
and of bringing the duty within

the meaning of Mill's definition of
"

direct

taxation" (-), the New Brunswick Act even goes

to the length of laying it down that in paying this

duty to the fiscal authorities the executor or

administrator shall be deemed to- be acting, not as

representative of the deceased, but as a revenue

officer of the Province (

3
).

Whether the charge of a death duty should be

founded on a territorial, or ou a personal, basis
(

4
)

will, in the actual working of most foreign systems,

generally be found primarily to depend on whether

the property to be reached by the tax consists of

immoveables or moveables. That the territorial

aspect should have received practically universal

acceptance so far as lauded property is con-

cerned (

5
)
will be all the more readily appreciated

when it is remembered that one of the fundamental

1 30 & 31 Viet. c. 3. See ante, p7 199.
2 See ante, p. 202, note (*).

3 The British Imperial Estate Duty being, in principle, a duty
\\liioh comes out of property devolving on death before it reaches

(he. beneficiary (ante, p. "60) the different categories of persons made
liable for its payment may, theoretically speaking, also be deemed
to act as fiscal agents of the Imperial Exchequer.

* See further hereon ante, p. 167.
5 In codifying their death duty laws, some systems now make

specific reference to this question. Thus by sect. 7 of the German
Imperial Inheritance Duty Law of the 3rd June, 1906 (post, p. 397) r

after providing that the duty thereby imposed is levied in respect
of German landed property

" whether the deceased was a German
or a foreigner, and whether he had his domicile or ordinary abode
in (iermany or not," it is laid down that "landed property in a

foicign country does not come within the category of dutiable

property."
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principles of taxation lays it down that the pay-

ment of a tax to the State involves the reciprocal

fluty of protection on the part of the State levying

the tax. And tlnis it is that imrnoveables, as

such
(

l

],
cannot be taxed outside the jurisdiction

within which they are situate; or, at any rate, if

any effort were made so to tax them (and a system

attempting; this in regard to the death duties is

understood to be the Spanish), they certainly could

not be charged with a lien for the duty which (how-

ever valid a debt it might be under the law of the

particular taxing authority to that authority) would

often of necessity remain a debt incapable of enforce-

ment.

It is precisely owing to this feature of terri-

toriality that the taxation of immoveables is free

from many elements of difficulty surrounding that

of moveables. For it is in regard to this latter

category of property that the personal (as distinct

from the territorial) aspect comes into full play, at

least so far as acquisition (as distinct from transfer)

duties are concerned; and this personal aspect,,

coupled with the extraordinary development
witnessed during the 18th and 19th centuries

in the realm of what may be termed intangi-

ble moveables
(

2
), has afforded to the taxpayer

large fields for inventing schemes of evasion

a position which has made itself all the more

acutely felt in those countries where the title, not

only to Government and municipal securities, but

1 The British fiscal laws extend to foreign immoveables where by
'iir British equitable doctrine they are to be considered as converted
into personal (inoveable) property in the deceased's lifetime, as.

o.j/., where they are subject to a direction for sale or are involved
in a partnership.

2 Sec ante, p. 221 et seq.
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to shares in companies (societes anonymes} has

now come so largely to be evidenced by bearer

securities (*). As an American writer has so truly

observed, in commenting on the difficulty of taxing

intangible property: "What has always been a

difficult task has become immensely complicated

to-day through the growth of the modern corpora-

tion. At present, especially in industrial countries,

the far greater part of the personalty in the hands

of individuals consists of intangible property

mainly of corporate securities. The first reform of

-our direct taxation, therefore, is conceded by all to

lie in this direction. Governments are everywhere

confronted by the question, how to reach the taxable

capacity of the holders of these securities, or of

the associations themselves. Whom shall we tax and

how shall we tax them in order to obtain a sub-

stantial justice? Perhaps no question in the whole

domain of financial science has been answered in a

more unsatisfactory way. In the United States we

have a chaos of practice a complete absence of

principle (

2
) ;

in Europe, with the possible and

1 Per Gride's Principes d'Economie politiquc, p. 473, 16th ed.

(Paris, 1916):
" Les collectivistes disent que le developpement des

socie'te's anonymes par actions tend a volatiser la proprie'te'. Mais

remarquez qu'elle tend par la-meme ... a la rendre, sous sa

forme anonyme de titres au porteur, mondiale et insaisissable pour
quiconque voudra s'en emparer, que ce soit le fisc, ou 1'Etat

collectiviste.
' '

An observation of another French economist, J. B. Say, but

written nearly a hundred years ago, is not without interest. In

one of his notes to Storch's Cours d'Economie politique (Paris,

1823), at p. 90, he observes that
"

le fisc etend ses ravages sur les

terres; elles sont toujours la pour repondre de I'acquittement des

tributs; tandis que les capitaux, 1'industrie de'sertent si les exactions

deviennent trop fortes, et le fisc, pour ne pas perdre entierement

sa pature, est oblige
1

de moddrer sa rapaciteV At this period

(1823) it should be added that the French Succession Duty in

respect of immoveable was much heavier than in respect of move-
able property.

2 Compare ante, p. 149, as to quadruple death duty taxation in

the United States.
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partial exception of England, the sitiiation is-

scareely, if at all, better (

1

)."

The difficulties by which the fiscal authorities

are confronted in reaching this intangible property

by means of death duties are also much greater in

systems where the only death duty is one in the

nature of an acquisition duty payable by the

beneficiary ; for where a transfer duty is involved (
2
),

so far as it is made payable by the executor or

administrator in respect of property covered by a

judicial decree in the nature of a grant of repre-

sentation, one of its main securities can easily be

made to consist in the invalidity which attaches to

any act done by such an executor or administrator

on the authority of the decree, if not properly

stamped. Indeed, in this sense the British Estate

Duty, so far as it is payable in respect of unsettled

property, now largely collects itself, for the first

knowledge that the British fiscal authorities receive

that Estate Duty is due in respect of any such

property is often actually derived from the payment
of the duty. But where the duty takes the form of

an acquisition duty payable by the beneficiary, the

conditions are very different
; and in these cases the^

primary security for its correct payment is generally
made to repose on an inventory, or declaration under

oath, which the beneficiary is placed under a

personal liability to deliver to the relative fiscal

authorities. In the main but little opposition is now
made to this inventory, death being an occasion when

1
Essays in Taxation, by E. R. A. Seligman, 8th ed., p. 142

(New York, 1913).
2 The theory of protection to which reference has been made above

also justifies the imposition of a duty, in the nature of a transfer
or mutation duty, upon m<jveable property situate within a given-,

jurisdiction even when belonging to a foreigner.
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the taking of a detailed account of the property of

A deceased person becomes necessary, if for no other

purpose than that of division
(

1

).
In its early days

many novel suggestions were, however, put forward

to overcome the suspicion which it sometime*

aroused, the most original being probably that pro-

pounded in 1807 on the initial imposition of a death

duty in Bremen where, for the benefit of successors

objecting to publicity, it was suggested that they

should be allowed to pay their duty secretly into a

specially arranged receptacle which should be opened

yearly by the revenue authorities. Mention in this

connection may also be made of a scheme put

forward at a somewhat later date by the Belgian

'Government to allow to lineal descendants the

option of compounding for a one per cent, succes-

sion duty on the net value of their successions, by

payment of a duty at the rate of f per cent, on

the gross value thereof, so as to avoid the necessity

of making disclosure of the charges on the family

estate a proposal which, however, the Senate

-declined to sanction.

Not content to rest on the security of this

inventory alone, a number of ingenious contrivances

have, of late years, been introduced for its support.

Thus, in France, no transfer of registered securities

can be effected without the production of a certifi-

-cate from the fiscal authorities showing the payment

of, or non-liability to, the succession duty ;
and with

a special view of avoiding evasion, so far as bearer

securities are concerned, bankers, or other financial

agents with whom such .securities are generally

deposited for the purposes of cashing the interest

1 See ante, p. 143.
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coupons as they fall due and of watching the draw-

ings, have now been placed under an obligation to

give details of all documents of title in their hands

forming part of the estate of a deceased client (

1

).

Authority has also been obtained in the same country

to prevent insurance companies from paying over

policy monies to any persons other than the surviving

spouse, Or lineal issue, except on production of a

certificate similar to that required in the case of

registered shares. And, indeed, so far as such

securities are concerned, it- now looks as if the French

scheme was fiscally watertight (

2
).

Other fiscal authorities have not been slow to

perceive the mutual help that the Income Tax and

death duties can afford to one another, and a German

writer has gone so far as to say that one of the great

advantages of the latter duties is that they can be

utilized to verify not only the former, but all

descriptions of direct taxation, and that, without

this assistance, any scheme of Income Tax is
"
built

on sand
(

a
)." The connection between these two

duties was also sought to be put to very practical

1 This is now becoming a common provision as each country codi-

fies its death duty law. To quote a few recent examples at

random, it has been adopted by the Mexican law of the 15th June,
1908; by the Greek law of the 24th October, 1909; by the Belgian
law of the 30th August, 1913; and by the Argentine law of the
21st February, 1917.

2 Per Leroy-Beaulieu in an Article entitled Les Fortunes en
France d'apres leg Declarations succesaorales, published in

L'Economiste francais for the 25th July, 1903 (Paris) :

" Pour les

titres nominatifs il n'y a pas d 'eVasion possible des taxes
successorales."

See also an Article in the same publication of the llth July,
1903, by Rene Stourm entitled : Les Tentations fiscales a I'cgard
des Successions. In this Article the writer asserts that evasions
in France have now become almost impossible. But compare with
Gide's opinion as to undervaluation, ante, p. 280. Note also, as a
means for preventing evasion, the Anglo-French Convention,
referred to ante, p. 172.

3 G. Schanz, in the Article referred to ante, p. 373, note (*).
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use in Germany at the time of the imposition of the

Imperial Inheritance Duty (Erbschaftssteuer) in

1906
(

1

); for a proposal (which fell through for

want of support) was then made to impose, in

addition to an acquisition duty, a duty in the nature

of a transfer duty (to be called Nachlasssteuer), one

of the chief virtues of which was put forward as

being that as the tax (following the British Estate

Duty) was to be one on the devolution, as dis-

tinguished from the receipt, of property, it might,
in effect, be deemed to be a final tax for which the

deceased himself was liable, and one the assessment

for which could be made from information in the

hands of the Income Tax authorities.

But for an example of the control between the two

duties submitted to a practical test we must again
turn to Holland, where a comparison of a number of

returns recently made respectively for the purposes
of Income Tax and Succession Duty showed an

evasion of duty estimated at about 7 per cent. And
it was also doubtless with some such considerations

as these in mind that, in 1898, the State of

Louisiana gave exemption from a special duty which

was made payable on property passing on a death,

where it could be shown that, for a certain period

prior to the death, it had paid in full all income, or

other direct, taxes.

One of the first points to arrest attention in

examining the foreign death duties (which, the

reader should steadily bear in mind, are for the most

part in the nature of acquisition duties graduated

primarily on considerations of consanguinity), is the

great variety of rates included in many of their

1 See further hereon, post, p. 397.
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scales of charge (

1

).
The most pronounced example

in this connection is possibly afforded by a scale of

charges which has recently been proposed in France,

in which each of the eleven parts into which the

scale is primarily divided on a consanguinity basis

is again sub-divided into twelve parts on a basis of

amount, thus giving a scale with no fewer than 132

separate rates. To this must also be added a

supplemental scale for use in cases where the

deceased does not leave at least four children living

or represented, which scale is split up into twelve

parts primarily regulated by amount, each being

sub-divided into four parts according to whether

the deceased left three or two children, or one or

no child, living or represented, thus giving 4&

additional rates (

2
) ; or, to take the two tables com-

bined, into a total of 180 different rates (

3

).

Anything approaching this position has, of

course, only been arrived at after a long periods

of slow development; for when, in the 14th

and 15th centuries, a duty founded on the Roman
vicesima hercditatum first commenced to make its

appearance in -the Italian States and cities, it was

generally charged at a flat rate, with exemptions for

certain categories of beneficiaries belonging to the

1 For a suggestion to fix the rate of a death duty by logarithmic
proportion, the proportion of tax-unit to be paid on any estate being
the logarithm of the number of the estate-units which it contains,
a scheme involving an indefinite number of rates, see Reform of
Income Tax and Estate Duty, by Douglas White, The Economic-

Journal, vol. 21 (1911), p. 371 et seq.
2 This supplemental scale is said to have been devised with, the

triple object of obtaining revenue, increasing the population, and

encouraging patriotism generally.
.

3 The position does not really end here for, in, small cases, the
law proposes to retain the pre-war rates.

A detailed account of the working of the French death duties

will be found in Petit's Manuel Pratique des Declarations dc

awns, 2nd ed. (Paris, 1911).

BB
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immediate family of the deceased. Thus Genoa, in

1395, introduced a succession duty at the flat rate

of 2 per cent ;
and at a somewhat later date Venice

imposed a similar duty with the express view of

providing a fund for the protection of the lagoons

and the building and upkeep of the flood dykes,

although in this case the rate was fixed at 5 per cent,

with liberal exemptions for near relatives
(

1

).

When, in the concluding years of the 16th century,

a. succession duty made its first appearance in the

Netherlands, a similar procedure was also, at the

outset, very generally followed (
2

). But in the

hands of the Dutch, who have to so large an extent

l>een the pioneers of modern death duty taxation,

a. variety of developments soon began to make them-

selves seen; and long before their duties had

arrested Pitt's attention in the closing years of the

18th century (
3
), a start had been made towards

systematic graduation on a basis of consanguinity,

the rates being increased as the relationship between

the beneficiary and the author of the bounty became

more and more remote. And amongst other charac-

teristics by then introduced were differentiated

1 Per Alessio's Saggio sul Sistema tribiitario in Italia, vol. 2, p. 60

(Turin, 1887):
" Ne punto e nuova la tassa di successione; 'gia

introdotta nell'itnpero Romano da Augusto (ante, p. 17), inasprita
da Caracalla (ante, p. 18), e ridotta da Macrino (ante, p. 18),

figura nei bilanci di molti stati e eomuni italiani del Medio-Evo,
ed era un ramo notevole d'entrate per la repubblica Veneta."

For an account of the subsequent development of the death duties

In Italv, see Alessandro Garelli's L'ltnposta Successoria. p. 145

et seq." (Turin, 1896).
2 The province of Utrecht first imposed such a succession duty in

1591; Holland in 1598; Zeeland in 1599; Friesland in 1621;

Nijmegen in 1630; Veluwe in 1632; Over-Yssel in 1635: Zutphen
in 1665 ; and Groniugen in 1670.

Some account of the early history of these Dutch duties is given
in Assendelft de Coningh's De aard en de ontwikkelhiy dfr segel,

registratie en successierechten in Frankrijk, England en Neder-

land, p. 139 et seq. (Leiden, 1874).
3 See ante, p. 63.
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rates between natives and aliens, and a super-tax

on benefits derived under a will to the extent to

which the benefit exceeded the share to which the

.beneficiary would have been entitled under an intestacy.

In the meantime a number of the States and free

^cities of central Europe had also commenced to

.adopt systems of death duty taxation (*), generally

regulated at a flat rate; an outstanding feature in

most of their schemes consisting in the frequency

with which (as already in the case of Venice)

the proceeds were earmarked for a particular

purpose ; chiefly now, however, for the upkeep of

-orphanages and asylums, public opinion inclining

strongly to the view that a beneficiary under a will

-or intestacy should be forced to give up part of his

succession for this purpose. But it was not until

the .full weight of the debt occasioned by the

Napoleonic wars came to be realised that the

.attendant demand for increased taxation brought
into serious prominence the possibilities of large

increases to the various national exchequers by
means of the taxation of devolutions of property on

death, and, inspired as it would seen! largely by
Bentham's teaching (

2

), certain schools of continental

1 Beyond Hamburg (1529), Liineburg-Brunswick (1624), and
Bostock (1669), taxation by means of death duties did not commence
to appear in the German States and cities until the 18th century,
when a great variety of schemes were introduced. In Austria this

kind of taxation was first introduced in 1759, at the flat rate of

10 per cent., as
" the fairest possible tax which never taxed the

poor, and only the rich on deriving nn unexpected enrichment."
2 See ante, p. 114, for a reference to Bentham's observations in

this connection in criticism of Pitt's Legacy Duty. His works,
it may be added, secured publicity abroad through the medium of

a French periodical, and obtained great vogue throughout the con-
tinent. The French economist, J. B. Say, in one of his notes to

Storch's Cours d'Economie politique (Paris, 1823), refers to Bentham
as

" fun des plus grands philosophes de notre siecle, celui qui a

le plus contribu^ peut-etre a transporter dans les sciences morales
et politiques, la methode expe"rimeniale de Bacon."

BB*
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thought (with the main object, be it said, in most

cases of benefiting the local public exchequer) then

soon began to demand drastic limitations of uncon-

ditional succession right; whilst others even went

to the length of clamouring for its total abolition (*).

Great prominence to tljis subject was subsequently

given by a series of German and Swiss economists,,

to the teachings of two of whom, Hilgard and

Bliintschli (

2

), the particular attention of the reader

may, perhaps, be directed, seeing that they elaborate-

schemes the underlying principles of which are, at

the present moment, finding a. certain measure o

support in our own country (

3

).

1 This was the scheme of Enfantin and of Bnzard. For a some--
what detailed account of their teachings see the Biographic Uni-

rersette, vol. 3, p. 348 el seq. (Paris, 1843); and the Nouvelle

Biographic Generate, vol. 6, p. 37 et seq. (Paris, 1862).
Such proposals find their modern counterpart in a decree drafted'

at the Smolny Institute, Petrograd, in January, 1918, proposing
the abolition of rights of inheritance to real and personal property,,
with a view to such property passing unconditionally to the State
on the death of its owner (The Times, 17th January, 1918); a decree
which would since appear to have become effective, seeing that,

according to the Law Times for the 3rd August, 1918 (vol. 145,.

p. 280), the Eussian Deputy Commissioner of Justice has issued
a notification to the regional and provincial Commissioners of"

Justice in the following terms :

" In the official and unofficial Press,,
the local tribunals and private persons often publish advertisements
for heirs of deceased persons. In view of the fact that such pub-
lication is in direct contravention of the decree of the 27th April,
1918, abolishing the inheritance of property, the People's Commis-
sioner for Justice orders the taking of measures for the abolition of

such instances, and to permit the publication of advertisements only
in the following terms :

' The Council's local judiciary of

(town, notarial division, or region) notifies the death at

(town, village, district or province) of Citizen (name*,
father's name, family name), which took place on , and

requests the poor and invalid relations who have the right to-

receive assistance from the property of the deceased to send in

their claims for assistance within a year to the respective provincial

department. Persons who fail to do so within this period lose the

right to receive any assistance from the property.
1 "

J Of others, mention might be made of Pfizer, Gedankeii fiber

Recht, Staat, und Kirche (Stuttgart, 1842); Brater, Die Reform
des Erbrechts zu gunsten der Nothleiden (Munich, 1848); and'

Stichling, Ueber die Anforderungen des Stoats an die Hinterlassen-

schaften seiner Biirgern, mit besondern Riicksicht auf die Geschichte
des Steueru-esens in Deuischland (Tubingen', 1850). .

3 See the recent correspondence in the press referred to ante..

p. 117, note 0).
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The particular task to which Hilgard (

l

)
had set

himself was none other . than that of financing a

.scheme to provide for the emigration of poor persons

io foreign lauds ;
a course, in his opinion, affording

7the only panacea (

2
)

for dealing with the great

wave of poverty which, towards the middle of

the 19th century, was spreading itself over the

more populous parts of the European continent. To

this end he devised a plan (

3
) purporting to provide

an Emigration Fund from the proceeds of shares

of the estates of persons who should have died

intestate, the compulsory contributions to the Fund
in such cases being suggested on the following

fcasis
(

4
)

:

(1) Where the deceased intestate left neither

descendant, ascendant, nor collateral relatives

up to the fourth degree the entire estate.
'

(2) Where the estate of the deceased intestate

passed to collaterals of the fourth degree

half of the estate.

(3) Where such an estate passed to an uncle or an

aunt a third of the estate.

1
Hilgarcl (1790-1873) and his family are well-known in the United

States, where they settled in 1835. See Appleton's Cyclopaedia

of American Biography (New York, 1888).
2 Socialism and communism he dismissed as "air bubbles, which

float on the surface of our troubled times (1847) for a period,
then burst and disappear without leaving any trace of .their

existence. They are proof of the existence of danger and suffering,
but they are not a remedy for them "

: p. 6 of the work quoted in

"the following note.

3 Expounded at considerable length in his work entitled Zwolf
iParagraphcn iiber Pauper/sinus und die Mittel, ihm zu steuern

.(Heidelberg, 1847).
The territorial .unit for the levy was in each case to coincide

with the territory covered by any particular system of law of

intestate succession,

* The same work, p. 29.
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(4) Where such an estate passed to nephews and

nieces or their descendants one quarter of

the estate.

(5) Where such an estate passed to a brother or

sister or to an ancestor
(

1

), beyond (say)

250 at the rate of 10 per cent., and thence

on a progressive scale up to 35 per cent, for

50,000 or upwards.

(6) Where such an estate passed to descendants (*),.

beyond (say) 500 at the rate of 4 percent.,,

and thence on a progressive scale up to 25-

per cent, for 50,000 or upwards.

But though nominally based on intestacy an

examination of the detailed working of the proposed

scheme endowed it with a somewhat different

aspect (

2
) ; for to insure against the financial failure-

that would have arisen should there have been no,

or but few, cases of intestacy, its author boldly

proposed, so far as descendants, ascendants, or

brothers and sisters were next of kin, to make their

contributions to the fund compulsory whether the

property owner should have died testate or intestate.

To this extent the Emigration Fund would, in effect,

have become a "co-heir" (see Bliintschli's scheme

next referred to) with such next of kin, ranking
with them for a certain legitim. In regard to the

share of remoter successors a somewhat larger power
of testamentary disposal was suggested, rising, in

cases where they were related beyond the fourth

degree (in which cases under an actual intestacy

the Emigration Fund was to have taken the whole

1 Note at 5 & 6, as well as at 3 & 4, the suggested practical

application of his rule that affection goes downward rather than

upward, referred to ante, p. 119, note (
1
).

.

2 See part IX. of Hilgard's work above referred to, p 42 et seq*
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estate) to one half of the estate. Treating the

Emigration Fund as a death duty in disguise, we

thus find that intestate estates would, in many cases,

have been taxed much more heavily than testate

estates, an anomaly for many years existing in our

own British duties
(

1

).

Bluntschli went distinctly a step further; for as

draftsman of the civil code of the canton of Zurich

in the middle of the 19th century (

2

),
he had

worked hard to elaborate a plan which, whilst it had

the endowment of no special fund in view, contem-

plated the unconditional inclusion both of the State

and of the municipal domicile of every deceased

person as co-heirs together with such person's spouse

and blood relations. His scheme, as finally

developed (

3

), was also more drastic than that of

Hilgard in that no portions of the suggested

statutory shares of the State and the town were to

be liable to divestment by any testamentary disposi-

tion
('*),

the whole plan thus being but a thinly

disguised method of joint national and local taxa-

tion.

So far as the share of a child was concerned,

Bluntschli did not propose to touch it for the public

benefit unless it exceeded 5,000 (

5
), but of any

1 See ante, p. 47, note (
3
).

2 See hereoii Tiliintschli's Das siiricherische Erbrecht mit Erlau-

terungcn (7Airich, 1856).
His scheme, seems to have its reflection iu the new Swiss Civil

Code, where it is provided that, in default of heirs of the deceased,,
his estate, on an intestacy, is finally to devolve (art. 466)

" au
canton du dernier domicile du defunt, ou a la commune designee
par la legislation de ce canton."

3 See- hereoii Bliintschli's Das Erbrecht und die Reform de*
Erbrechta (Nordlingen, 1879).

4
Exceptionally he would, however, have allowed the donation

of a life interest in the share in question, or its testamentary dis-

posal in favour of a charity, with the consent of the State or town
concerned.

* The figures here given correspond to the nearest 500.
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excess above 5,000 the town, he suggested, should

receive 10 per cent.; and directly such share

-exceeded 25,000 the State was to be entitled, in

the excess above that amount, to a child's share.

The scale then gradually developed, regressively as

regarded the initial step in what may well be

termed the taxable capital, and progressively as

regarded the rate, culminating, in cases where the

deceased left no relatives near enough to be

descended from great-grandparents, in the estate

passing in its entirety to the town up to a value of

2,500 and to the State so far as it exceeded this

sum
(

1

).

One of the practical results of much teaching of

this description soon showed itself in the general

institution throughout the whole European continent

of scales of succession duty primarily graduated on

a consanguinity basis
; although, as time progressed,

mechanical progression- by blood relationship was

frequently relaxed in the case of such categories of

beneficiaries as adopted children or step-children (

2
),

who, as well as illegitimate children
(

3

),
were often

made to rank on the same footing as near collaterals,

if not even as lawful issue. Certain of the early

German systems also afforded somewhat preferen-

tial treatment to employees and domestic servants,

and a modern example in this connection is to be

found in the Vaudois succession duty, which,
"
entre

1 The proposed scale is neatly summarised in an Article entitled

'The Inheritance of Property, by Professor R. T. Ely, in the North
American Review, vol. 153, p. 54 et seq. (New York, 1891). This

Article was primarily addressed to the subject of the wider diffusion

of property, one of the means to this end being, in the opinion of

"the writer, a reform of the laws of inheritance and of the death

duties.
2 See ante, p. 127, as to the British law.
3 See ante,' p. 119 et seq., as to the British law.
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-maitre et domestique," quite regardless of any con-

sideration of relationship, charges only 2\ per cent,

on legacies up to 10,000 francs, and afterwards 6 per

cent., the normal charge for strangers being at the

rate of 10 per cent.

But the main point of variance between the British

and foreign systems, so far as the rate of duty is

concerned, probably centres round the position in

the .scale allocated to the surviving spouse (

1

),
who

is, in several cases, charged at a rate considerably

in excess of the loAvest charge imposed in the direct

line. If a reason for this treatment is sought it will

probably be found to be attributable to the law of

community of goods by which matrimonial property

is regulated in so many foreign countries. Under

this regime, the matrimonial property (or such

portion of it as may be automatically defined by the

particular local law or by the express terms of a

marriage contract) becomes (under the administra-

tion of the husband) the joint property of the

spouses. On the death of one of the spouses, the

survivor immediately becomes the unfettered owner

of one half of the community property, and it not

being customary to make any charge for succession

duty in respect of this share
(

2
), such survivor may,

in effect, escape succession duty to no small extent

if he or she was only a small contributor to the

community. In these circumstances a charge for

duty at a somewhat higher rate in respect of

property which is not the subject of the community
need not be a matter for surprise. This practice
of exempting the surviving spouse's share of

1 See ante, p. 119, as to the British law.
2 As to the scientific reason for this, see the judgment of the

High Court of Nevada, cited post, p. 394.
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community property from death duty has been

followed in the United Kingdom in cases where

property there situate, belonging to persons who are

or have been domiciled abroad, is shown to be

subject to this particular matrimonial regime; and

the same course has also now been followed in the-

United States of America, a recent judgment of the

High Court, of Nevada
(

J

), overruling the earlier

judgment of the District Court, having laid it down

that the share, taken by the wife on the death of

the husband, in property subject to the community,
was not liable to the State Inheritance Duty.

The concluding words of the judgment in question

are of sufficient interest to warrant their reproduc-

tion as throwing a very clear light upon the principle-

involved.
" From all our statutory enactments,

' r

it was observed by the Court
(

2
), "bearing upon the

subject of the relation of husband and wife, and

especially from those having to do with the acquisi-

tion, retention, and disposition of the community

property, we are unable to arrive at a conclusion

that the constitution framers and the legislature,

in establishing the community system, and in

promulgating laws defining the right of husband

and wife as to property thus held, intended other

than that the wife should have an interest in the

property acquired by the joint effort of the com-

munity, which, in truth, while it should remain in

a sense indistinguishable during the.existence of the

community, was, nevertheless, a property interest

of which she wa at all times possessed. The fact

1 In Nevada, Texas and California, the matrimonial regime of

community of goods is in force.
2 In re Williams' Estate, noted in the American Law Review-

vol. 51, p. 122 (t. Louis, 1917).
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that the legislature may have seen fit to place the

fontrol of this community property in the husband,

in no wise detracts from the fact that the property,

as such, was a thing in which the wife had at all

times a vested interest. We are unwilling to accept

what we deem an inconsistency which would hold

that while, on the one hand, the husband could not

deprive the wife of her interest by testamentary

disposition, and that, as illustrated in the case at

bar, no provision or mention need be made in a will

or testament as to the disposition of that half of the

community property, which under- the law goes to

the wife, yet on the other hand she can be regarded
as taking this property only a.s expecta-nt heir. It

may, we think, be asserted, supported by the great

weight of authority, that the interest of the wife in

the community property and her title thereto, is no

less than that held by the husband, and this interest

and title in the wife is not to be regarded as a mere

expectancy. Concluding, as we do, that the wife's

interest in the community property goes to her, not

by succession or inheritance, but rather by a right

vested in her at all times during marriage, it follows

that it is not subject to the law of Inheritance Tax."

A question to which certain prominence has from

time to time been given by foreign economists

involves the consideration of the relative, or pro-

portionate, monetary severities of different fiscal

systems, or of individual portions thereof, on the

inhabitants of the territories covered by any given

taxing authority (

x

).
However useful such calcula-

tions may be in regard to systems of taxation (both

1 See, for example, as to the death duties, Schanz's Vergleichende
Untersuchuny der ErbschaftssteuerertfSge in Deutschland und im
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national and local), when viewed and compared as

a whole, they are largely of academic interest only

when merely limited to comparisons of isolated

items of different schemes. In this connection it

must be recollected that in some countries the State

undertakes the performance of services, and conse-

quently levies taxation, for purposes which, in other

countries, are either performed by local bodies, or

are even in the hands of private enterprise ;
and thus

to say that in State A the percentage of the national

revenue derived from death duties, or the amount

paid per head of population for such duties, is x,

whereas in State B such percentage, or amount,

is y, does not, even if the same proportion of the

total revenue is derived in both States from death

duties, necessarily give any index as to the relative

effective severities of the systems in States A and B,

unless those two States utilize their national revenue

for identical services. This position is also much

accentuated in cases where, within the same terri-

tory, taxation by means of death duties is not

limited to one taxing authority, as, for example,
either : (1) where within the territory of a given

State, a power to levy a death duty has been con-

ferred on the municipalities ; or (2) where an aggre-

gation of States (each State having power to charge
a death duty), forms a federation, and the Federal

Authority itself also decides to make such a charge.

Ausland, in vol. 15 of the Finanz-Archiv, p. 622 et seq, (Stutt-

gart, 1898).
There is, at the present moment, insufficient information available

to bring Schanz's tables up to date, but it may be mentioned that,
on an average of, the three years immediately preceding 1898, he

.gives the following approximate sums as chargeable for these
duties per head of population in the following countries:

France, 4s.; Italy, Is.; Belgium, 2s. 6d. ; Spain. 9d.; Holland,
4s. 3d.; Denmark, 7d. ; Nonvay, 4d. ; Austria, 10d.; Uruguay, 6d.
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For an example of the former position, reference

may be made to Switzerland, where, although there

is no federal death duty, certain of the cantons (of

which a large majority each now has its own

individual system of death duty taxation (*) )
have

empowered: their municipalities to levy local

duties (

2
).

But of far greater importance, especially in view

of the possibility of their future adoption and

development, are the federal death duties, a few

explanatory words in reference to the three principal

of which (all imposed since the opening of the

present century) may perhaps be of interest to the

reader by way of conclusion to this chapter (

3

).

The earliest of these three federal duties to make

its appearance was the German, which formed the

subject of a special Imperial Law in the year 1906

and duly came into operation on the 1st July of that

year (

4
).

The idea in Germany was, however, by
no means a new one, for the possibility of the imposi-

tion of such a duty had been under discussion in

the seventies of the previous century, when a

Commission appointed to report upon the matter had

1 See ante, pp. 171 and 392, for references to the system in force

in the Canton of Vaud, in which canton are situated such towns as

Lausanne, Vevey, and Montreux, each with a large resident British

population.
2 For full particulars as to the Swiss duties (both cantonal and

municipal) see Max de'Cerenville's Les Impots en Suisse (Lausanne,
1898) ; or Steiger's Qrundziige des Finanzhaushaltes der Kantone
und Gemeinden (Berne, 1903).
A summary, of the Swiss death duties is also to be found at

pp. 141-2 of the collection of Reports respecting Graduated Income
Taxes in Foreign States (Cd. 2587 of 1905).

3 It may well be that some such system would be brought into

play in the United Kingdom, if schemes of self-government and
self-taxation on the proposed Irish basis (ante, p. 93) were granted
to England, Scotland, and Walea, or any other parts of the country.

4 For the full text of this law, with explanatory notes thereon,

see Hoffmann's Das lieichs-Erbschaftssteuergesetz vom 3 Juni, 1906

(Leipsic, 1907).
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corne to the conclusion that the project was then

impossible of application, owing to the multiplicity

of schemes of civil law in force in the Empire. But

on the new Civil Code (Burfferliches Gesetzbuch

fur das Deutsche Reich) becoming operative in

1900, this difficulty was swept away, and steps were

soon taken to bring into effect a scheme of death

duty taxation which should be uniform throughout
the whole Empire. The plan finally adopted (*) was

fundamentally that of an acquisition duty, primarily

graduated on relationship, the consanguinity scale

being divided into four grades : the first, with a

4 per cent, rate, for parents, and brothers and

sisters and their descendants in the first degree;

the second, with a 6 per cent, rate, for other

ancestors, remoter descendants of brothers and

sisters, and a variety of categories of persons such

as parents-in-law and step-parents, childreii-in-

law and step-children, illegitimate children

acknowledged by the father, and adopted children
;

and the two last, with rates of 8 per cent.'

and 10 per cent, respectively, for remoter next of

kin, and strangers in blood other than those in the

second grade. But an element of graduation by
amount was also introduced, varying with the

amount of the benefit taken, and running, in the

highest cases, up to .2T%ths of the amount of

the basic rate
(

2

).

From this it will be observed that spouses and

issue were not taxed, and the Imperial Law expressly

1 See ante, p. 384, as to suggestions that were made at the time
for the imposition of a transfer duty.

2 See art. 10 of the law in question for all details of the rates
as originally imposed. By a law of the 3rd July, 1913, these
initial rates were increased to 5, 8, 10 and 12 per cent, respectively.
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empowered the individual States to tax these

categories of beneficiaries as well as to impose such

additional duties as they should think fit, over and

above the Imperial duty, on any other categories of

beneficiarias (

]

).

The second of the three federal duties to which

reference has been made above was that imposed

by the United States of North America by an Act

of the 8th September, 1916. This, however, did not

represent the first attempt on the part of the United

States at federal death duty taxation, for already

on three ptevious occasions, viz. : from 1798 to

1802, from 1862 to 1872, and from 1898 to 1902,

federal schemes had been in force. But in each of

these cases, the tax had been largely in the nature

of an acquisition duty, whereas the existing duty,

Jmown as the Estate Tax, is chiefly modelled on the

British Estate Duty, and is, indeed, officially

defined
(

2
),

as "a tax upon the transfer of net estates

of decedents dying after the passage of the Act . . .

whether the decedent be a resident or a non-resident

of the United States." The tax, as imposed in 1916,

which was then graduated on a progressive scale of

from 1 per cent, in cases of an estate not exceeding

1 See art. 58 of the law in question. Schanz's Article referred

to ante, p. 395, note (*), gives much detailed information as to

death duties leviable in the individual German States. Of these
duties there appear to have been no less than 24 different systems,
of which the yield (about 1898) varied from 2m. 74pf. per head of

population in Hamburg, to 15pf. both in Brunswick and Schaum-
burg Lippe. The yield per head of population in Prussia was 28pf. :

Bavaria, 42pf . ; Saxony, 36pf . ; Wiirtemburg, 41pf . ; and
Baden 52pf.

For further statistics, and more detailed information of an earlier

period, see Schanz's Erbschaftssteuern in Deutschland und einigen
andern Staaten, in vol. 2 of the Finanz-Archiv, p. 288 et seq.

<Stuttgart, 1885).
2 In Regulation No. 37, issued by the Treasury Department of

the United States Internal Revenue, and entitled Law; and Regula-
tions relating to the Estate Tax (Washington, 1916),
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150,000, to 10 per cent, in cases exceeding

$5,000,000, lias now been increased, by the War
Tax Law of 1917 (*), by a supplemental and

additional tax ranging from \ per cent, in cases of

an estate not exceeding $50,000, to 10 per cent. in.

cases exceeding $10,000,000 ;
and by a Revenue Bill

introduced in September, 1918, rates ranging from

o per cent, in cases of an estate under $50,000, to

40 per cent, in cases exceeding $5,000,000, are pro-

posed. The 1917 Law, however, expressly pro-

vides
(

2
)
that the supplemental and additional tax

thereby imposed "shall not apply to the transfer of

the net estate of any decedent dying while serving

in the military or naval forces of the United States,

during the continuance of the war in which the

United States is now engaged, or if death results

from injuries received or disease contracted in such

service within one year after the termination of

such war (
3
)."

1 By sect 900.
2 By sect. 901.
3
Exemptions from death duties in favour of soldiers and sailors

are contained in various British colonial fiscal statutes, e.g.: The
Commonwealth of Australia Estate Duty Assessment Act, 1914

(No. 22 of 1914) ; The Victoria Administration and Probate Duties-

Act, 1914 (No. 2565 of 1914); The South Australia Succession
Duties (Killed in War) Act, 1915 (No. 1205); The New South
Wales Probate Duties War Exemptions Act, 1915 (No. 62 of 1915);
The Queensland Succession and Probate Duties Acts Amendment
Act, 1915 (No. 12 of 1915); The New Zealand Finance Act, 1915

(No. 39 of 1915) ; The Union of South Africa Persons on Active
Service Belief Act, 1915 (No. 26 of 1915); The Southern Rhodesia
Persons on Active Service Relief Ordinance, 1915 (No. 5 of 1915) r-

The Uganda Protectorate Death Duties (Killed in War) Ordinance,
1915 (No. 6 of 1915); The East Africa Protectorate Death Duties

(Killed in War) Ordinance. 1915 (No. 8 of 1915); The Ontario-

Succession Duty Act, 1915 (Ch. 7 of 1915); The British Columbia-
Succession Duty Act, 1916 (No. 61 of 1916); The Saskatchewan
Succession Duty Act, 1917 (Ch. 16 of 1917); The Alberta Act,
,Ch. 3 of 1918; The Jamaica Stamp Duty Law, 1903 (No. 4 of

1903), and Death Duties (Killed in War) Law, 1916 (No. 27 of

1916) ; The British India Government Order under the Indian-

Court Fees Act, 1870 (No. 7 of 1870) (Gazette of India, 16th<

January, 1915,. p 160). Compare ante, -p. 259.
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The American federal death duty is levied quite

independently of the various State death duties
(

1

).

The third federal duty to which the reader's

attention should be directed is also primarily in the

nature of a transfer duty, and was imposed by the

Commonwealth of Australia in December, 1914
(

2

).

Here;, again, the duty is called Estate Duty, and is

one which is broadly based on our own duty of that

name. It is leviable on the property of a deceased

person so far as it consisted (1) of real property in

Australia
; (2) of personal property wherever situate,

if the deceased was domiciled in Australia
;
and (#)

of personal property situate in Australia, if the

deceased had, a't the time of his death, a foreign

domicile. The scale of charge commences with a

duty at the rate of 1 per cent, in cases where the

value of the estate exceeds 1,000 and does not

exceed 2,000; but in dealing with estates valued

in excess of the latter sum, an additional percentage
of l/5th is chargeable for every 1,000, or part

of 1,000, in excess of 2,000, up to a maximum
rate of 15 per cent.

An element of graduation based on relationship

is, however, introduced by the provision that in

1 For an account of these American State duties see Dos Passos,
The Law of Collateral Inheritance, Legacy and Succession Taxes

(Now York, 1890); Max West, The Inheritance Tax, 2nd ed., p. 97
et seq. (New York, 1908); A. W. Blackmore and Hugh Bancroft,
The Inheritance Tax Law containing all American Decisions and

existing Statutes (Boston, 1912); Peter V. Koss, Inheritance
Taxation (Albany, 1912).

2 The relative Commonwealth Acts are : The Estate Duty Assess-

ment Act, 1914 (No. 22 of 1914); The Estate Duty Act, 1914

(No. 25 of 1914) (containing the schedule of rates) ; and The Estate

Duty Assessment Act, 1916 (No. 29 of 1916) (containing some minor
amendments of the principal Act, i.e., No. 22 of 1914).
There is no federal death duty in the Dominion of Canada ; and

an attempt, made in 1912, to impose a duty of this nature in the

Union of South Africa was subsequently abandoned (37 H.C. Debs.

(5th ser.), c. 1817 et seq., and 39 H.C. Dobs. (5th ser.), c. 1993).

CO
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respect of so much of the estate as pusses to tlie
%

widow, children, or grandchildren of the deceased,

the duty shall be assessed and payable at 2/3rds of

the rate which would otherwise be payable. And

the equity of allowing the first fiscal bite to the

country of the situation of any given asset is also

recognised by the grant of an allowance, against the

Commonwealth duty, in respect of all duties lawfully

paid in any place outside Australia, in respect of

any part of the estate so situate.

And, as in the case of the American federal duty,

this Commonwealth duty is levied quite independ-
ently- of the death duties of the various Australian

States.
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