
I

Too many centuries have passed by for India and Indians not to know
the meaning of “secularism” or understand the importance of its impli-
cations for the subcontinent. India has been home to many people—
some indigenous, some not. Some came to settle, others to conquer. Be-
low the highest mountains of the world lie the fertile valleys of the
many rivers of the subcontinent—each breeding in and around it a di-
versity of life and life forms, colors and seasons, and cultures and faiths
that suffer no parallel. Its people have not always lived together amica-
bly. But they have constantly devised ways and means to make living to-
gether in peace possible. Its history has been a tour de force—con-
stantly adjusting to diversity and accommodating change. This process
—of which the quest for secularism is a part—will undoubtedly go on.

Although there was always much to ¤ght over, until recently there
was a relative abundance to share. The dominant voice of Hinduism de-
veloped a complex hierarchical caste system to maldistribute resources
and structure unequal relationships. Both its constitutive ideology and
its over-structured prescriptions confronted opposition, de¤ance, and
rebellion. Its endeavor was to catch people’s imagination so that their
lives would follow suit. It presented “life”—indeed, the universe and
the cosmos—in its in¤nitude, locating people’s lives in a hierarchic
and cyclic understanding of where they belonged. Yet such a dispensa-
tion was not acceptable to skeptics and non-believers. Where wisdom
failed, pragmatism followed. Yielding to people as much as it might have
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wanted people to yield to it, Hinduism preserved its hegemony precisely
because it broke up into a plethora of sects, beliefs, interpretations,
practices, and expressions—treating each variation as part of dharma,
which adapted from place to place and yuga to yuga (epoch), but retain-
ing an enviably tight control over resources and opportunities. In this
plenitude grew rebel philosophies which abnegated “god,” rebel sects
which disclaimed adherence to the faith, and rebel faiths which turned
their backs on Hinduism to ®ower in their own right.

New people brought new faiths to establish new empires and new
bases for social and political governance. Many of these ideas found
native root—transforming and adapting to the circumstances as they
went along. New religious ideas and beliefs were invented—combining
the diverse elements of many faiths and practices.1 Inevitably, in the
struggle for resources, opportunities, and supremacy, religion was sub-
ordinated to the struggles amongst peoples. Wars, battles, skirmishes,
and tensions appropriated and exploited religion to lead the faithful into
combat. This continues to happen. But each struggle—howsoever bit-
ter—has made permanent additions to India’s ever-increasing social di-
versity. The wisest of Indian rulers have not been those who have an-
swered fanaticism with bigotry, but those who have looked for principles
of governance which would bring people together rather than divide
them. In our times, the subcontinent has been savagely dismembered
along communal lines, leaving it to the rulers and peoples of the parti-
tioned parts to pick up the pieces. A new quest for secularism began,
which will carry over into the new millennium.

II

Even the most homogenous societies have to look for ideas to deal with
differences between and amongst people. The quest for secularism be-
gins when it is no longer possible or desirable to satisfy the demands
emanating from diversity from within the conspectus of any one par-
ticular faith or tradition. Resisted by orthodoxy and supported by op-
pressed minorities, secular principles develop over time. Imposed coer-
cively, they may fail to elicit support. Projected as consensus, they are
as fragile as the forces that uphold or oppose them. We are concerned
here not just with compromise solutions which will purchase peace,
but with more lasting issues of principle to create justice amongst all
peoples of all persuasions.

In all this, law plays a critical role in giving objective expression to
secular practices, concretizing their existence in a seemingly autono-
mous status, stating them in explicit terms and rendering them enforce-
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able. “Law” is indeterminably “Janus faced.” It seeks to satisfy both the
powerful forces which create it as well as the ideals of justice which it
claims to ful¤ll and from which it derives legitimacy.2 We are not just
concerned with the “law” declared by the state, but also those innumer-
able rules in civil society which are clearly understood to be binding in
their effect as a consequence of the many subtle and coercive mecha-
nisms through which a society calibrates compliance to social norms.3

Likewise, secularism is not just concerned with the triumphs and fail-
ures of the political state, but also of civil society. A state may be secular
in form, but people in that state may be intolerant, tyrannical, and cruel
to people not of their persuasion. Conversely, a state may be constitu-
tionally linked with a church or faith, but located in a tolerant society.
The secular capacity of a people needs to be tested at all levels. A secu-
lar state in an intolerant society is at best—and that too, not always—a
progressive symbol. An intolerant state in a secular society is an aberra-
tion. Both situations can be volatile and can breed dangerous conse-
quences for the future. Between these involuted extremes lie many
variations of tolerance and intolerance.

There is a considerable difference between a merely tolerant society
and a secular one. Toleration may simply be an act of necessity—a con-
cession rather than an acceptance of another’s right. The “toleration of
difference” is writ large over many social and legal systems. The Hindu
dharmashastra itself had no choice but to co-exist with stubborn cus-
toms (sadachara) and had to concede that dharma must change from
yuga to yuga. Roman law distinguished ius civille (law for citizens) and
ius gentium (law for others). Canonical law used the doctrine of factum
valet to accept contrary customary practices as irredeemable facts from
which there was no escape. Islamic jurists recognized the importance of
hadith (tradition), ijma (consensus), and equity to mold the law.4 Differ-
ence cannot be wished away. It has to be assimilated into law and social
practice. We are still a considerable juristic distance away from an ac-
ceptance of the principle of equality which implicitly guarantees the
right of people to be different, and not be discriminated against for be-
ing so. But although equality was an important breakthrough in the
evolutionary quest for secularism, in some societies—not the least post–
Civil War America—the acceptance of equality, too, may have been
drawn out from necessitous circumstances. Toleration founded on ne-
cessity is concessionary in nature—not an entitlement, but a gift by the
“them” to the “not-them.” Beyond such necessitous circumstances lies
the domain of secularism. A truly secular state or society is more than
one which tolerates difference. It is one in which the right to be differ-
ent is recognized and even encouraged, and, perforce, one whose iden-
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tity is not overtly or covertly over-identi¤ed with or appropriated by the
people of any one faith, persuasion, or community to the exclusion of
others.

Diagram 14.1 attempts to typologize variations in secular and non-
secular approvals to deal with differences between people.

Applicable both to states and civil society, this diagrammatic expla-
nation does not necessarily seek to present a continuum along its two
axes.5 Thus, a state or society which is uncompromisingly conservative
and wholly intolerant (i.e., Box A/1) has no place in a chart on secular-
ism. Equally, it may be argued that a regulatory and reformist state or
society (as that con¤gured in Column F) does not belong at the end of
a continuum of increasing tolerance toward religion. Yet, it receives a
place at the end of that continuum precisely because intimations of such
reform are supposed to enable a consensus for change by democratic
dialogue under relatively non-coercive conditions. The distinction be-
tween “intolerant,” “tolerant,” “egalitarian” societies, and those which
guarantee “religious freedom” does not merit further explanation. Some
faiths require the positive help of the state to survive. Indeed, this
is precisely how the institutions of the faith have been strengthened
by land and other endowments by the state.6 Along with respect for re-
ligious freedom and support for all faiths has also grown a new atti-
tude toward religious faiths which “requires” them to respond—if not
yield—to modernity, gender justice, and reform. States and societies
have been broadly classi¤ed as “theocratic” and “non-theocratic.” Theo-
cratic societies have been broadly identi¤ed as those which are uncom-
promisingly fundamentalist, those with strong “church-state” links,
and those where such links may be formal and ceremonial. Non-theo-
cratic states may be “strictly neutral” and refuse to recognize religion
in their dealings, or be generally supportive of all faiths but deal with
all religions in a non-discriminatory way, or be strongly celebratory of
each faith, af¤rming each as part of the social fabric of that society.
The secularism of the American state veers in the direction of “strict
neutrality”7—it being no business of any state authority, for example, to
construct a Christmas tree during the festive season. Indian secularism
claims to celebrate faiths with positive help and support where it is
needed. Thus, several grants have been given to famous religious endow-
ments which are allegedly part of India’s heritage.8 It was on this basis
that the Delhi High Court defended the of¤cial state celebration of
Lord Mahavir’s 2500th birth anniversary, claiming that Lord Mahavir
belonged to India and not just the Jain community.9 Of¤cial public holi-
days are declared when there are important religious festivals. Yet there
are limits to which this can be taken. It is dif¤cult to accept the Su-
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preme Court’s verdict that an electoral appeal to “Hindutva” was—in
its context—not a religious appeal to Hinduism but a celebration of the
wonder that was India.10

Is it enough for a secular state to guarantee religious freedom, or
must it also display some element of neutrality and separation between
religion and the state? Even though the Protestant Church is not dises-
tablished in Britain and the coins of the realm continue to proclaim
the Queen as the “defender of the faith,” can Britain claim to be a
“secular”—rather than simply a tolerant—society because the links be-
tween church and state are purely formal and con¤ned to ceremonial
occasions?11 Can we accept a scholarly claim that because Israel permits
freedom of religious belief and worship, it should be treated as a secular
state and society even though the nexus between Israel’s state and so-
ciety and the Jewish faith is not only strong but heavily contested by the
non-Jewish population as invidious?12 Even if the theocratic links of the

     Diagram 14.1: Typologizing Various Kinds of Secular and Non-secular Societies
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British state are not put in issue on the mainland, such links are not
acceptable to the Catholics of Northern Ireland under circumstances
where their right to religious worship is not curtailed and discrimina-
tion against them is on the decline. It is not just the nature of the link
between church and state that is important to determine the “secular”
credentials of any society or state, but also the manner and extent to
which such links are viewed by those who live in that society. The more
such links are critiqued, contested, and rejected as unacceptable, the
less plausible that society or state’s claim to be considered a secular so-
ciety or state is.

All this is of considerable signi¤cance to contemporary Indian de-
bates. In their best restatement for a tolerant India, the Bharatiya Janata
Party (BJP) and its conservative allies project a future Indian ram-rajya
(the perfect reign of Lord Rama) in which Hinduism would be the of¤-
cial religion of the realm but equality of treatment and opportunity
and religious freedom would be guaranteed to all. Such a projection is
heavily contested and discounted by minorities and secularists as both
a false promise as well as unacceptable. India’s Muslim population is
now over 100 million—making India’s Muslim contingent the third
largest in the world after Indonesia and Bangladesh. Its Sikh, Buddhist,
and Jain populations have important shrines in India. Indian Chris-
tianity falls in a unique class of its own. Hinduism itself is not a mono-
lithic or homogenous faith but one which breaks into thousands of faiths
and practices, each distinct from the other. The idea that India or the
Indian state belongs exclusively to a group or entity called the Hindus,
or any one sect or section of them, is eminently unacceptable. A secular
India is not just one in which there is a genuine non-discriminatory
toleration of the religions of others, but one which is not appropriated
by one faith to the exclusion of others.

The colonial and imperial expansion of the Western nations of the
last four centuries was inextricably linked with an arrogant, racist, and
condescending attitude in which Christianity was politically trans-
formed and appropriated to serve the purposes of empire. More than
half the peoples of the world were liberated from imperialism on the
basis of the right to self-determination. It would be wholly unsatisfac-
tory if the aftermath of that liberation was to clothe the “liberated” na-
tions with immutable religious identities. Using the same demand of the
right to self-determination, various peoples and groups within the new
nation-states could, and do, demand independence and the right to se-
cede. The extent to which they succeed depends on the extent of sup-
port they get from the powerful nations of the world. Thus, German
and European support had a lot to do with Croatia’s demand for inde-
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pendence in 1991. If this pattern is followed anywhere and everywhere,
the map of the world would be in constant ®ux, at the mercy of those
who are economically and politically strong enough to contrive change.
States would be constantly partitioned amidst conditions of chaos. Go-
ing beyond the minimalist agenda that the rights of minorities should
be protected, secularism is an alternative to the continuous politically
inspired religious balkanization of the world. While such a re-drawing
of the political map may be necessary in some cases, rather than con-
tinue the imperialist agenda of continuously re-drawing the political
map of the world along religious lines, the secular approach is to in-
crease religious toleration, maximize religious and cultural diversity, and
preserve the neutrality of the state and governing processes of a society.
Eventually, this must be a goal for the whole world—the practice of
which must commence and take root in the sovereign states which com-
pose the family of nations. The world and the state do not belong to any
one group; nor should that be permitted. In a choice between “balkani-
zation” and “secularism,” the latter is to be preferred.

It is very easy to view the future of the world as a “clash of religious
civilizations”13 and leave it at that. It is in¤nitely more dif¤cult to pre-
serve the pluralistic diversity of the world, increase religious tolerance
and equality toward all faiths, and seek to separate church and state
from the dangerous propensities that have made the twentieth century
one of the bloodiest centuries of all time. However, secularism is not a
stagnant ideal, but a vector along which a society will move in its own
way. Each society has to view its circumstances and evolve its own an-
swers along this vector.

III

India’s contemporary quest for secularism is ¤rmly located in its post-
colonial predicament following the aftermath of the empire. Too much
can be made of the policy of “divide and rule” of the British, too little
may have been learned from its implications. As trade gave way to em-
pire and revenue collection to governance, the British devised a common
administration to exact revenue and keep the peace and a uni¤ed court
system culminating in provincial High Courts in India and the Privy
Council in London to provide for civil and criminal justice.14 Convinced
that they were dealing with a lesser “oriental” people who needed to
be introduced to Christianity, modernity, and the “occidental” way of
life, the British burdened the Indian psyche with a self-reinforced bias
against itself and its own ways.15 To the burden of “occidentalism” was
added the in®uence of Benthamite utilitarianism.16 Within the limits
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and needs of the empire, India soon became the laboratory of many
modernist experiments.

From a legal point of view, a seemingly contradictory policy was de-
veloped. On the one hand, it was decided that it was more consistent
with “justice, equity and good conscience” that natives should be gov-
erned by their own personal and customary laws as recognized and
modi¤ed by British Indian courts.17 On the other hand, it seemed more
convenient and progressive to create a uniform civil and criminal code
by which all persons in India would be governed. The products of this
all-embracing codi¤cation were the Anglo-Indian codes of the nine-
teenth century, which continue to govern Indians today and will con-
tinue to do so in our new century.18 However, while these codes covered
civil and criminal procedure and the law relating to property, contract,
trust, and ¤duciary and commercial relations, they kept clear of the per-
sonal law and social practices of the natives. Although several successful
and unsuccessful attempts were made by the British to reform various
invidious social practices (such as sati, dowry, child marriage, infanti-
cide, and the like), such social reform was later left to be devised by
Indians for themselves. In time, the British Raj settled for a holding
operation to keep the “Imperial” peace, and amended their criminal law
and censorship to enable this.19 This tri-focal legacy—to (1) recognize
and give effect to traditional laws, practices, and customs, (2) develop a
powerful system of modern law courts and administration, and (3) as-
sume a superior reformist posture within the framework of a “holding”
operation to keep the peace—continues to maintain a basic ambiguity
in the policies of India’s present rulers.

If the law of British India entrenched identities, the policies of the
Raj politicized them. As the movement to gain “independence” gath-
ered ground, it was more conducive to the British to give a political
identity to various communities by promising them separate representa-
tion. This began by “communal” nomination to government councils
under the Indian Councils Act 1892 and continued until India was par-
titioned in 1947. A policy of “separate representation,” founded on dis-
tinct and “separate electorates,” was readily included in the Indian
Councils Act 1909. Once the ball was set rolling, Indians themselves
negotiated with each other in these terms. The Lucknow pact of 1916
accepted a division of spoils on the basis of communal electorates. By
1928, the Nehru report’s proposal of joint rather than separate elector-
ates was rejected by leading Muslim politicians. Despite Gandhi’s inter-
ventions, the Communal Award of 1932 was accepted as the basis for the
Government of India Act 1935 whereby separate electorates were guar-
anteed to Muslims, Europeans, Sikhs, Indian Christians, and Anglo-
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Indians.20 The politicization of religious communities was complete.
The leaders of various communities, as indeed the communities them-
selves, were drawn into the vortex of claiming political power for them-
selves.21 The British knew that what they were doing was wrong. The
Montagu-Chelmsford Report protested that such an approach was in-
vidious. In 1930, the Indian Statutory Commission (better known as
the Simon Commission) recalled the words of the Montagu-Chelms-
ford Report, which they paraphrased as follows: “Such communal elec-
torates . . . were opposed to history. . . . [T]hey perpetuated class divi-
sion. . . . [T]hey stereotyped existing relations . . . [and] constituted a
very serious hindrance to the development of the self governing princi-
ple.”22

Yet the lessons of history gave way to the politics of empire. No num-
ber of speeches, resolutions, and protests were of any avail. The moving
¤nger of imperial politics had written and, having writ, moved on. It is
idle to speculate on the counter-factual possibilities of history to ask
whether the cabinet plan of a quasi-confederal government was work-
able or whether it was Nehru or Jinnah who irritated “partition” into
being.23 One thing was clear: the politicization of religious communi-
ties paved the way for new kinds of warring demands which often did
not admit to consensus solutions or compromise. It was under those
brittle circumstances, and under the shadow of the cataclysmic events
of partition, that the Constituent Assembly drafting India’s Constitu-
tion was confronted with the task of resolving the highly charged de-
mands of overtly politicized communities into a Constitution. Since
tragedy stalked the events of partition, the tone of the demands was
initially less full-throated than it might have been. Yet the undercurrent
behind the demands was comparatively clear. The minorities sought a
constitutional compensation for their loyalty. This “compensation” con-
sisted of comprehensive guarantees to protect the individual and group
rights of the minorities.24

Although the Constituent Assembly is correctly revered for its in-
sight, pragmatism, and sagacity, it had a seamier side which has been
glossed over by those who have written about its deliberations, and, no
less, by the small cabal which guided its deliberations. If the Drafting
Committee was cheekily referred to as the “Drifting Committee,” it
was to express the angst with which some members viewed it.25 Looked
at from this angle, its deliberations were like a political auction in which
bids were made, accepted, rejected, or ignored. At the very initial stage
when three drafts were made of the proposed chapter on fundamen-
tal rights, K. M. Munshi’s draft was skillfully prioritized over the Am-
bedkar and Harnam Singh versions. The record of the Constituent As-
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sembly displays a tussle between many factions. The compromises are
self-evident from the text of the Constitution.26 Proceeding from the
universally sublime to the strangely particular, the religious freedom ar-
ticles contain a speci¤c provision that “(t)he wearing and carrying of
kirpans shall be deemed to be included in the profession of the Sikh
religion.” The same Article throws open “Hindu religious institutions
of a public character to all classes and sections of Hindus” and sweep-
ingly includes the “Sikh, Jaina [and] . . . Buddhist religion(s)” as “part
of the Hindu religion.”27 The Swaminarayans were justly annoyed with
the Supreme Court’s attempt to declare that they were in fact Hindus
even though they protested that they were not!28 The Constitution abol-
ishes “untouchability” and makes it a punishable offense. The “social-
ist” lobby was able to include the prohibition of begaar or forced labor as
an enforceable fundamental right, but the rest of the socialist agenda
was relegated to the unenforceable Directive Principles. Unable to re-
solve the hotly contested issue of cow slaughter, a compromise was
evolved that this issue be housed in the chapter containing the Directive
Principles of State Policy which were unenforceable in a court of law
but allegedly important to the business of the nation.29 A similar exer-
cise was undertaken over the vexed issue of the “uniform civil code,”
which, in the Indian context, is concerned solely with the reform of per-
sonal laws and, more often than not, is in our times politically pointed
in the direction of the Muslims to embarrass them over the reform of
Muslim personal law.30 It was only on 16 June 1949 that the contentious
issues over separate or joint communal electorates were resolved by de-
claring that there would be a common electoral roll. But, while special
electorates were abolished for the imperially selected Muslim, Chris-
tian, and Sikh communities, such electorates were retained for the
Anglo-Indians, Scheduled Castes (SCs), and Scheduled Tribes (STs).31

Provisions were also made for ameliorative programs for the SCs and
STs, but, as if to concede to the caste-based demands of the “Other
Backward Classes” (OBCs), the possibility of preferential treatment for
the OBCs—who were primarily identi¤ed on the basis of caste—was
left open.32 Years later, the demands of the OBCs were politicized in the
1980s to wholly alter and de-stabilize Indian politics.33 At the end of the
Constitution-making process, the “minority” faiths were not entirely
appeased even though cultural and linguistic demands of the “Urdu”-
speaking people and others, as well as the autonomy of the Christian
schools, were duly protected as enforceable cultural and educational
rights. Special areas—including Kashmir—were demarcated for special
treatment.34 What emerged from these constitutional endeavors was an
accommodating secular compromise at a time when—in the aftermath
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of partition—such a compromise seemed improbable. Today, even the
possibility of such compromises evolving is doubtful. Contemporary In-
dia has not been able satisfactorily to quell disputes over a medieval
mosque which was ignominiously destroyed in 1992.35 If India were to
start a new Constitution-making process afresh today, it is doubtful that
a common text would emerge.

The Constitution makers had done well. It would be a tremendous
disservice to their efforts to point to their compromise solutions with-
out acknowledging the overall secular design of the Constitution which
can be summarized as articulating three salient principles:

First and foremost is the principle of “religious freedom,” which ex-
pansively covers not just the right to religious thought and belief, but
every aspect of the faith, including its beliefs and rituals, and also free-
dom from discrimination on grounds, inter alia, of religion, race, caste,
place of birth, or gender.36

The second secular principle of “celebratory neutrality” and the de-
politicization of religion underlying the Constitution was devised to
create a participatory secular state which would neutrally assist and
celebrate all faiths and generally not discriminate amongst them. Ac-
cordingly, there was nothing to prevent the state from giving ¤nancial
and other assistance to all faiths, but no person could be compelled to
pay taxes which were speci¤cally appropriated “for the promotion or
maintenance of any particular religion or religious denomination.” Such
assistance could also be given to religious denominational schools who,
in turn, could not then compel anyone to partake in religious instruc-
tion or refuse to admit persons not of that denomination.37

The third salient feature of India’s secular state was social welfare
and reform, with an accent on a “regulatory and reformative justice.”
The Constitution was self-professedly regulatory and reformative in na-
ture. Apart from the usual statements that religious freedom could be
curtailed on grounds of “public order, health and morality” and that the
“economic, ¤nancial, political or other secular activity” of a religion
could be regulated, there was a strong speci¤c and general reformatory
element. The Constitution speci¤cally permitted the state to provide
for “social welfare and reform” and, more speci¤cally, abolished un-
touchability. It threw open all Hindu, Jaina, and Sikh temples for all
castes and sections of that community, prohibited discrimination by the
state and those ¤nancially assisted by, or linked to, the state on grounds
of religion, and generally pointed in a reformatory direction in matters
of gender justice, the uniform civil code, and cow slaughter, by placing
these and other issues in the Directive Principles of State Policy.38

What do we make of these three principles underlying the secular-
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ism of the Indian Constitution? Are they not contradictory? Is not the
“third” principle (which espouses the regulation and reform of reli-
gion) contrary to the “¤rst” principle of religious freedom? And, if the
“third” principle unfurls its agenda of regulation and reform, will this
agenda not run foul of the “second” principle of celebratory neutrality
toward all faiths? If all faiths are to be celebrated, which parts within
these faiths are to be undermined to enable regulation and reform?
Jumbled up as opposing and contradictory, these questions can never
yield satisfactory answers. The initial pride of place must be given to the
“¤rst” principle so as to maximize genuine claims to religious freedom,
ensure equality of all faiths, and increase and expand toleration of plural
diversity. But this “¤rst” principle does not stand on its own to the ex-
clusion of all else. It has never been the case anywhere that religious
freedom should be unlimited in its scope and design. The usual limit
below which no faith can go is the time-honored formula of “public
order, health and morality.” The contours of such a formula are—in our
times—usually eventually determined by judges. However, in the Indian
context, the Constitution makers speci¤cally empowered the state to
generally ordain or assist in the reform of many unjust religiously sanc-
tioned social practices, customs, and laws. This is the essence of the
regulation and reform-oriented “third” principle, which was intended
to be much more cautious in its emphasis as it was wide in its empow-
erment. The “third” principle did not represent some demoniac dei¤ca-
tion of modernity which would eclipse all religions into obsolescence.39

Both state and society were enjoined to develop a consensus for social
change. The “third” principle of secularism was certainly not devised
to arm political Hindu fundamentalists to chastise Muslims for not
making their law “gender just,” or vice versa. It was expected that a
sense of fraternity would animate the interpretation of the “third” prin-
ciple and guide its implementation.

India’s Constitution was an elegant response to its sensitive and
somewhat unparalleled post-colonial solution. The guarantee of religious
freedom was broad, but included an invitation to evolve a consensus for
reform, while placing the Indian state in a positively neutral, benign
position to provide support for and celebrate all faiths.

IV

Although it is fashionable to criticize Prime Minister Nehru for the
many ills that plague us today, in 1950 there were few doubts that
the way forward was to transform Indian society through planned de-
velopment. The goals of this projected change were technological trans-
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formation, modernization, economic growth, and poverty alleviation
through a powerful state machinery to liberate people from the bondage
of their past and ful¤ll their future “tryst with destiny.”40 Nehru was
not really saying anything new. This was happening all over the world.
Modernity was held up as the Holy Grail, indicting Indians and others
for lagging behind.41 “Salvation” was alleged to lie in instrumenting
change through a powerful model of “law and development.” New laws
would replace old traditions. New bureaucracies would create plans. The
people for whom such plans were to be made were expected to do their
bit and change their lifestyles, social practices, and attitudes. This is not
the place to enter into controversies over the naive instrumentalism42 of
this approach or its crippling effect of forcing Indians to look down
upon themselves. All this was avidly accepted by India’s “Western”-
educated middle class who thought they had an edge over others because
they were already halfway there. Neither Nehru nor anyone else thought
that these prescriptions meant—or could ever mean—that India would
give up its colorful diversity. But there was a fear that casteism, com-
munalism, and traditional linguistic and other identities could tear
India apart. The pain of partition was too fresh to elude memory.43 No
less, the new Republic of India had brought people from various prov-
inces and princely states together into a single political entity after a
very long time—if not for the ¤rst time. Consequently, a broad and
strongly reformist and vastly overwritten Indian secularism may have
been brought into play to declare “war” on all or any forms of divi-
siveness.

The reality was more forbidding than the posture. Although Nehru
made strong Cassandra-like warnings about the ¤ssiparous tendencies
that plagued India’s future, his discourse on “change” was democratic
—seeking to move toward reform through consensus. Nehru’s govern-
ment ¤rst tackled those areas of reform directly ordained by the Con-
stitution (e.g., the abolition of untouchability) and then moved on to the
wider goal of creating a more integrated and modern society. When a
demand was made to create the state of Andhra Pradesh on a linguis-
tic basis, Nehru strongly opposed it—ostensibly because it would lead
to the balkanization of India, but no less because it concerned the
Nizam’s dominions in Hyderabad where a strong communist movement
was gaining ground. Yet, Nehru succumbed to this demand eventually,
realizing that a claim of linguistic diversity strengthened rather than
weakened the polity.44 When the Hindu Code Bill ripened for its ¤nal
rites of passage through Parliament, Nehru’s government encountered
strong resistance and backed off to enact an incomplete codi¤cation of
Hindu law in which the property relations of the joint family were left
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relatively untouched.45 Although various Congress state governments of
Nehru’s era set about to control religious endowments, this was done
with a lightness of touch. The social reform legislation of the period
used criminal law techniques and penal measures to exact social change.
It had too many design faults to be wholly effective.46 Nehru’s regime
extolled diversity but was fearful of too much of it. Its policies had in-
advertently adopted, willy nilly, a strong and seemingly uncompromis-
ing reformist posture which was later misunderstood, attacked, and
ridiculed as pseudo-secularist.

Nehru’s approach to secularism was a political response to confront
India’s contemporary challenges. Proud of India’s diversity, which he
portrayed in his Discovery of  India and Glimpses of  World History, Nehru
had not even imagined that this plural richness would be put at risk by
his more general project to modernize India.47 India was both colorfully
diverse as well as modern. Any concept of secularism had to be built
around this vision. It was for the courts to develop a juridical concept of
secularism and de¤ne its content.

The Supreme Court was already at loggerheads with Nehru’s govern-
ment over political censorship and land reform.48 At ¤rst, it also ap-
peared to be resistant to some of the other initiatives of the government
of the day. In 1951, it refused to allow a distribution of seats along caste
lines to masquerade as af¤rmative action.49 In 1954, in the Srirur Math
and connected cases, justice B. K. Mukerjea, an expert on the law relat-
ing to Hindu religious endowments, tried to give the widest possible
meaning to freedom of religion to protect all the essential practices of
a faith, striking down insensitively intrusive regulatory provisions.50 But
this “essential practices” test was double-edged. It was left to the court
to decide what an “essential practice” was and who could claim to be its
custodian. After some sensitive decisions, including upholding a reli-
gion’s power to excommunicate its adherents,51 many questionable deci-
sions emerged from the Court. In this, a leading role was played by
Justice Gajendragadkar, who was determined to extend the regulatory
control of the state over religious endowments and practices. Without
abandoning the “essential practices” test, the courts—especially the
Supreme Court—deprived the Khadims of the Durgah Committee of
Ajmer of many of their traditional rights,52 refused to accept the rights
of those traditionally linked with the Nathdwara temple in Rajasthan,53

threw open both temples and mosques for worship, told the Swami-
narayans that they were, in fact, Hindus even as they protested they
were not,54 permitted the exclusion of non-Gowda Saraswat brahmins
from certain ceremonies of a public temple,55 proclaimed that the Jains
had lost their right to manage a temple which had been taken over by

Rajeev Dhavan

314



the Raja of Udaipur and enabled its statutory takeover,56 made the role
and functions of the traditional archakas of a temple purely secular in
nature,57 informed the Muslims that, on the basis of the Court’s read-
ing of the texts and the advice of a Hindu pandit, “cow sacri¤ce” was
not an essential practice of the Muslim faith,58 pronounced that the
“tandava” dance was not a signi¤cant part of the faith of the Anand
Margis,59 found that the practice of pinda and shraddha were integral to
the Hindu faith,60 and stated that praying in a mosque was not crucial
to the Muslim faith because they could pray anywhere, “even in the
open.”61 A similar pattern followed in the Court decisions on state con-
trol of schools and colleges run by religious denominations.62 Slowly but
surely, such institutions have been brought under a rigorous state and
statutory control. At times, the Court has been called upon to defuse
dif¤cult situations such as those concerning the shifting of Muslim
graves,63 cow slaughter,64 the right to proselytize for a faith, or to resolve
the aftermath of the destruction of the Babri Masjid in 1992.65 Some of
its solutions—including the reasoning underlying them—have been
questionable, insensitive in their formulation, and excessive in permit-
ting more regulation of religious institutions and practices than should
be expected in a secular society which guarantees religious freedom.

State control of Hindu religious endowments can be traced back to a
British formula of 1863 by which the custodians of these endowments
were declared to be “trustees,” and the state had the limited recti¤ca-
tory “default power” to issue instructions, or temporarily take over,
where there was mismanagement of the institutions and embezzle-
ment of funds.66 However, since 1950, there has been an increasing ten-
dency in India to take over important temples and run them through
bureaucrats and statutory boards, while including some of the adher-
ents of the denomination in the management of the endowment. The
most widely publicized among them was Governor Jagmohan’s takeover
of the temple at Vaishno Devi in Kashmir.67 The “Jagmohan” model—if
it can be called that—is defended on the basis of a belief that the
state manages such institutions much better than those who have tradi-
tionally managed them. On this basis, the famous Vishwanath Temple
at Varanasi has also been placed under the control of a board. In a se-
ries of recent judgments,68 the Supreme Court has not just condoned
such takeovers, but defended them as being consistent with the true in-
terpretation of Hinduism. What is happening is not the temporary in-
tervention of regulatory control by the state. Religious endowments are
being nationalized on an extensive scale. The affairs of the Sikh com-
munity were placed within a statutory framework in 1925, with awk-
ward results.69 Several statutes of various states have brought many re-
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ligious and charitable trusts and societies under state ownership and
strict bureaucratic control.70 The concept of state-run religious institu-
tions sits uneasily with either the idea of religious freedom or the con-
cept of a positive and supportive secular state. The strength and conti-
nuity of religious faiths rests on such faiths creating viable institutions
which keep the faith alive and responsive to pressures, demands, and
challenges from both within and without the faith. No doubt, crooks,
thieves, and layabouts have lumpenized many religious institutions;
however, it is not for the state to take over institutions, but for the com-
munities to ¤nd the appropriate answers.

But if the regulation of religious institutions has been one part of the
state program, reform has been the other. One important area of reform
has been the issue of the uniform civil code.71 Many of the religious
personal laws of various communities are unjust and discriminatory—
especially to women. What is to be done about them? Involved here are
delicate issues of marriage, divorce, children, guardianship, adoption,
succession, and the multiple ownership of many forms of property. One
possible solution is to codify all personal laws and merge them under a
uniform civil code. A small step in this direction was to provide a “secu-
lar” law of marriage, divorce, guardianship, and succession which could
be opted for by adherents of any or every faith.72 This preliminary op-
tional solution is not enough. Society and its pressures take over. The
social status quo remains. The second alternative is the “Fundamen-
tal Rights” (or the Article 13) solution. If we accept that “personal
laws” are laws (under Article 13 of the Constitution), they have to be
subjected to rigorous scrutiny under the Fundamental Rights chapter.
Thus, if personal laws are discriminatory to women, they would have to
be tested against the doctrine of equality, and then struck down if found
to be discriminatory or unreasonable. But this “Fundamental Rights”
(or the Article 13) solution is pre-eminently a court-oriented solution,
leaving it to the judges to determine what is fair and what is unfair and
should be eliminated from the personal laws. Unfortunately, the judges
have lost courage and backed away from this “Fundamental Rights” (or
Article 13) solution. Finding technical refuge in the impossible distinc-
tion that “personal laws” were not like other “customary laws” and
therefore outside the ambit of the Fundamental Rights chapter,73 the
courts shied away from being lumbered with the responsibility of mak-
ing personal laws fair, just, and non-discriminatory. This takes us to the
third or “statutory” solution, which seeks to reform all or any of the
personal laws by enacting legislation to that effect. Few religions like to
be told that they need to be reformed—still fewer by outsiders. Perhaps
that is why the goal of “personal law” reform was more neutrally de-
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scribed in Article 44 of the Constitution in terms of achieving a “uni-
form civil code” (UCC). But reference to the “uniform civil code”
complicates rather than clari¤es the issue. It grows out of a nineteenth-
century dream to codify all laws in the manner of the later Justinian of
Roman law or of the Napoleonic Code. But codi¤cation may simply be
consolidatory rather than reformative. A reformative uniform civil code
of personal laws does not just require all personal laws to be stated in
the form of a statute, but seeks radically to transform—and not just
rewrite—them. Such a goal sets up a competition among personal laws,
with the state asking: “Which is the fairest of them all?” Nor is the task
of ¤nding a common denominator from all of them any easier. The Brit-
ish Raj made an elaborate codi¤cation of all but the personal laws. After
some evangelical attempts to reform some practices such as sati, thugee,
infanticide, and child marriage, the British administration backed off—
acceding to native Indian requests to change the Muslim law relating to
waqfs or the Hindu law on the Gains of Learning to correct unaccept-
able decisions of the Privy Council.74 It was under pressure from Mus-
lims that the government enabled the Shari’at to displace the applica-
tion of customary laws in certain areas in 1937,75 even though support
was not forthcoming for the legislation which made “dissolution of mar-
riages” possible under circumstances outside the Shari’at.76 Under the
British regime, tentative steps were taken to initiate the enactment of a
reformist Hindu Code. After independence, the legislation to create a
Hindu Code was confronted by political controversy. Eventually a trun-
cated “code” was enacted, amidst opposition, in 1955–56; this dealt
with the laws related to marriage, adoption and maintenance, guardian-
ship, and succession.77 But the law relating to the joint family remained
intact. So India today portrays the position that a woman can be prime
minister of India but not the head of a Hindu joint family!

If the “uniform civil code” was once a serious constitutional objec-
tive, it has now been trivialized into becoming a tragic farce. Politics
has taken over. Hindu politicians, who are not really concerned about
personal law reform, use the idea of the uniform civil code to chas-
tise Muslims for not emulating the Hindu example. The accusation
concentrates on “sexual” matters, and in particular the right of the
Muslim male to have four wives and divorce them at will. That Mus-
lim jurisprudence is a lot more delicate in its response to such issues
is overlooked. The cause celebre came when the Supreme Court sub-
jected Muslim spouses to the “secular” law of maintenance in the
Code of Criminal Procedure,78 and Rajiv Gandhi’s Congress govern-
ment promptly responded with a separate legislation exclusively for
Muslims.79 This initiative was seen as preferential treatment for Mus-
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lims and inimical to secularism. Matters became more highly charged
than necessary. In the end, the solution was awkward, but not entirely
unsatisfactory. The issue of the “uniform civil code” will remain with
us for a long time. The political arm of the state is as paralyzed as the
powers that control it. The judiciary refuses to be drawn into ¤nding a
solution. It is for the various communities to devise appropriate reforms
for their adherents under non-contentious conditions. When they are
persuaded to do so, they will no doubt be aware that they are free to
draw inspiration from their own inventive and rich traditions as well as
those of others. But politics has perversely blocked and obviated such a
simple solution. As long as the issue of the “uniform civil code” remains
a Hindu weapon to beat the Muslim and other communities into embar-
rassment, no further progress can take place.

Over the last twenty years of this century, India’s politics has been
intensely communalized along religious lines. This is an offshoot of the
general “lumpenization” of all aspects of India’s politics and social life
generally, whereby, according to the of¤cial Vohra Report, governance
has been taken over by hoodlums—no less disguised as politicians than
as anyone else.80 It is these lumpen elements in various social groups and
political parties who have whipped up Hindu sentiment as political
emotion. Once in power, governments elected on such platforms have
been as inept and corrupt as any other. But a politically nurtured com-
munalism has gained ground as a tactic—exploiting every possible event
as an issue to excite and exact support. The story of the Babri Masjid,
alleged to have been built on Lord Rama’s birthplace, is only one such
story which resulted in the four-century-old Masjid being razed to the
ground in 1992, with the connivance of the BJP in power in the state of
Uttar Pradesh and the Congress in power at Delhi. Even after the Mas-
jid was destroyed, Prime Minister Narasimha Rao established a pro-
Hindu status quo which was unfortunately validated and blessed by a
split decision of the Supreme Court.81 While the Supreme Court has
made brave declarations on secularism and validated the imposition of
emergency rule on BJP state governments after the chaos that followed
in those states following the destruction of the Masjid,82 it has been
skillful, but irritatingly vague, in its non-elucidation of the meaning of
secularism.83 Meanwhile, in 1998–99, attacks were made on Christians
in Gujarat, Orissa, Maharashtra, and other states.84 While commissions
and committees have been appointed to investigate the problem, most
governments and political parties have been slow to defend the minori-
ties for fear of electoral repercussions.85 No state can be neutral or aloof
in these circumstances. To do so is itself violative of the most elemen-
tary principles of tolerance in a civilized society. Populism of this na-
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ture which feeds on religious mal-sentiment gets caught in its own
frenzy to excite awkward situations into brinkmanship and violence.

V

“Secularism” has been declared part of the basic structure of the In-
dian Constitution and was inserted along with socialism into the pre-
amble of the Constitution during the emergency in 1976.86 But what
does it mean? We must return—as inevitably as we started—to the vari-
ous debates on Indian secularism. Some doubt whether it exists. Oth-
ers proclaim that it is no more than a spurious invitation to an over-
rationalized modernity.87 Others ask: “What is wrong with this kind of
modernity?”88 After all, the resistance to modernity is itself born out of
the discourse on modernity. It has been argued that Indian secularism
clumsily rests on an imperial concept of communities which is out-
moded, subversive, and irrelevant.89 Conversely, a plea had been made to
retain a framework of communities90 between, among, and around those
for whom an egalitarian justice must be created. Indian secularism has
been found wanting as not effecting a proper separation of state from
church when compared with its American counterparts.91 If some gov-
ernments and political parties have been criticized for not protecting
innocent religious communities, others have been assailed for being
over-partisan in extending help to disempowered minorities for political
reasons. The discussions on secularism continue—more often than not
as unsavory exchanges rather than in the spirit of democratic dialogue.

Yet, more than simply a word which invites esoteric academic dis-
course, secularism is an important aspect of the discourse on power on
states and society in India. To begin with, it has a special signi¤cance
as a response to the problems of post-colonial India. The makers of In-
dia’s Constitution did not intend secularism to be seen as a moderniz-
ing whirlwind—sweeping away all “irrational” beliefs and practices that
lay in its path. Nor did they intend to create a state which stood wholly
aloof from the rich cultural diversity of India. Molded as a positive and
participatory entity, India’s secular state was designed to celebrate all
faiths and also enjoined to eliminate some especially invidious practices
sanctioned by the religions in question. The larger questions of social
reform had been left open to be worked out as they emerged. The car-
nage that followed partition, when social fervor was diverted to commu-
nal savagery, is a reminder of what has happened, and can happen. We
live in no less unsettled times. New conservative political pressures have
tried to cash in on and exploit raw communal nerves for political, social,
and economic advancement. The BJP’s White Paper on Ayodhya92 de-
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clared that some kind of historical revenge was due to Muslims. And if
such a stance is taken, can the Buddhists complain about Hinduism?
What form will such a revenge take? Will it be the destruction of “Mus-
lim” monuments? Will Muslims, along with many other communi-
ties in India, remain second-class citizens within a Hindu India? Or
will India be partitioned again along politically communalized reli-
gious lines? Where will all this end? Abjuring such derisive and vi-
cious alternatives, the Indian answer seems to lie within a yet-to-be-
fully-explored concept of “secularism” which goes beyond tolerance to
guarantee equality and freedom of religion, and to deny the appropria-
tion of state and society by any one particular faith. This is only a
framework that requires many inconsistencies and contradictions to be
worked out.

India’s quest for the basis of a viable secularism, however, cannot just
be located in the tawdry politics of our time. Not just a nation-state, the
subcontinent of India houses a complex civilization, with a dazzling ar-
ray of cultures and traditions. It is a kind that does not exist anywhere
else in the world. Like Europe, it has many languages. Like the rest of
the world, it houses many faiths and traditions. Yet it eludes description
precisely because it is large and contains multitudes. How does one
script a Constitution for a civilization? Or devise principles of gover-
nance for a singularly unique and varied people? It is like devising a
Constitution for the world. The concept of secularism as it is evolving
in India is not just an answer to the problems created by an imperial
legacy, but is a more global response to the predicament of a veritable
civilization which eludes self-de¤nition. The three ingredients of In-
dia’s secularism—religious freedom, celebratory neutrality, and refor-
matory justice—have a universal signi¤cance. If there be a Xanadu, the
road to Xanadu must surely lead to peace and justice, of which secular-
ism is a part. In a shrinking world, all societies have to strive to be
secular, but some societies, like ours, have to be more secular than oth-
ers. And, in a sense, they lead the way for the rest.

Notes

1. In this essay, I am not really concerned with the creation of new “syn-
cretic” faiths which are abstracted from the existing one; see C. Stewart
and R. Shaw, eds., Syncretism, Anti Syncretism (London, 1994). India is re-
plete with genuine examples of such abstractions. Akbar’s attempts to cre-
ate a new faith (Din-i-ilahi) is a political—as opposed to a social—example
of the attempt to create such a syncretic faith. But syncretic faiths are not
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born just out of a conscious desire to “sink” differences; they also emerge
as practices of various faiths merge with each other.

2. The phrase “Janus faced” is taken from D. Washbrook, “Law, State and
Agrarian Society in Colonial India,” Modern Asian Studies 7 (1981). But I
am suggesting that such a “double”-faced system of laws does not just ex-
ist in colonial societies, but all societies where a “law” or legal system seeks
to simultaneously speak for its political masters in the language of justice.
This contradiction creates “indeterminacy” in the law and leaves open the
possibility that the “rule of law” will become what E. P. Thompson (in
Whigs and Hunters [London, 1975]) calls a “mixed blessing” and the pos-
sible situs of struggle.

3. I take this expanded view of law from B. Malinowski’s Crime and Custom
in a Savage Society (London, 1959), pp. 55, 67–68. India’s dharmashastra is
very much a “social law” supported and enforced by a range of social
mechanisms.

4. On the dharmashastra see generally R. Lingat, The Classical Law of  India
(Berkeley, 1973), pp. 176–206, on custom and the changing nature of law;
on custom in the dharmashastra see also P. V. Kane, History of  the Dhar-
mashastra (Poona, 1941), vol. III, pp. 825–55; on the doctrine of factum
valet see J. D. M. Derrett, “Factum Valet: Adventures of a Maxim,” Inter-
national and Comparative Law Quarterly 7 (1958): 280–302. On the devel-
opment and sources of Muslim law see J. Schacht, An Introduction to
Islamic Law (Oxford, 1964); Mulla’s Principles of  Mahomeddan Law (Bom-
bay, 1994), pp. 22–24.

5. Some may—as we shall see—demur that religious freedom cannot co-exist
with a reforming modernism (column F). Nor, arguably, should the state
distort faiths by positively supporting all faiths (column E). By the same
logic the most secular state may not be celebratory in nature (row 6). I have
indicated my sense of the range and deliberately placed column F on a
differently angled trajectory.

6. Grants have played a great role in the development of all faiths throughout
the world. In a secular state, grants would have to be given evenhandedly
to all. This could become a dif¤cult exercise. Since 1950, Indian dispensa-
tions in this regard have been sporadic rather than systematic. Note the
converse situation of religious institutions being asked to pay for their up-
keep by the state or to charge pilgrims a “fee” (see Ram Chandra v. West
Bengal, AIR 1966 Cal. 164; Modi Das v. Sahi, AIR 1959 SC 942) on the
basis that such a levy is for a secular activity.

7. The concept of “neutrality” stems from the non-“establishment” clause in
the United States Constitution. See generally L. Tribe, The Constitutional
Protection of  Individual Rights (New York, 1976), pp. 812–885; G. R. Stone,
Louis M. Seidman, Cass R. Sunstein, and M. Tushnet, Constitutional Law
(New York, 1996), pp. 1531–1626.

8. Grants have been given for the restoration of religious monuments which
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suffered riot damage (see K. Raghunath v. Kerala, AIR 1974 Ker. 48). But
even outside the exigencies of riots, restorative or renovative grants have
been made to temples, such as Lord Jaganatha’s temple in Orissa (see Bira
Kishore Deb v. Orissa, AIR 1975 Orissa 8).

9. Suresh Chandra v. Union of India, AIR 1975 Delhi 162.
10. Ramesh Yeshwant Prabhu v. Prabhakar, (1996) 1 SCC 130.
11. For interesting examples which tax British ingenuity see S. H. Bailey, D. J.

Harris, and B. L. Jones, Civil Liberties: Cases and Materials (London,
1995), pp. 578–612.

12. See Gary J. Jacobson, “Three Modern Examples of Secular Constitutional
Development: India, Israel and the United States,” Studies in American Po-
litical Development 10 (1996): 1–58.

13. Samuel P. Huntington, The Clash of  Civilizations and the Remaking of  the
World Order (New York, 1996).

14. On the “modernization” of the Indian legal and administrative system and
its displacement of the traditional system see M. Galanter, Law and Society
in Modern India (Oxford, 1989), pp. 15–53, 92–100. By this process the
personal law was transformed to suit “modern” “imperial” needs (on
which see R. Dhavan, “Dharmasastra and Modern Indian Society: A Pre-
liminary Exploration,” Journal of  the Indian Law Institute 34 [1992]: 515–
540).

15. Cf. James G. Carrier, ed., Occidentalism: Images of  the West (Oxford, 1995).
16. For a glimpse of the Benthamite in®uence see Eric Stokes, The English

Utilitarians in India (Oxford, 1957).
17. On the origins and use of this formula in India, see J. D. M. Derrett, “Jus-

tice, Equity and Good Conscience in India,” Bom L.R. 64 ( Journal) (1962)
129 and 145.

18. See Whitely Stokes, The Anglo India Codes, vol. 1: Substantive Law; vol. 2:
Procedural Law (Oxford, 1887).

19. Once again, the “rule of law” came into play to project a “neutral” image
of colonial aims. Under the aegis of keeping the peace, a powerful system
to control public order and impose censorship was built up—especially to
deal with religious tension and to put down dissent (see R. Dhavan, Only
the Good News: On the Law of  Censorship in India [Delhi, 1987], pp. 25–91,
274–339). On British attempts at social reform through law and Indian
reactions see C. H. Heimsath, Indian Nationalism and Hindu Social Reform
(Princeton, 1964).

20. For the constitutional background see B. Shiva Rao, The Framing of  India’s
Constitution: A Study (Delhi, 1968), pp. 459–472.

21. Indeed, it has been powerfully argued by Benedict Anderson (in Imagined
Communities [London, 1991]) that “nationalism”—as we know it—is a
modern phenomenon, using modern methods to create “imagined” com-
munities by drawing inspiration from the past. A fortiori, “communal”
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identities ®ow from similar efforts (see G. Pandey, The Construction of
Communalism in Colonial North India [Delhi, 1990]). Both Muslim and
Hindu identities came to discover and use “nationalism” for self-de¤nition
(see C. Jaffrelot, The Hindu Nationalist Movement in India [New York,
1996]; Mushirul Hasan, ed., Islam: Communities and the Nation—Muslim
Identities in South Asia and Beyond [Delhi, 1998]; and more generally the
many views in G. D. Sontheimer and H. Kulke, eds., Hinduism Reconsid-
ered [Delhi, 1987]). This is not to detract from the wider argument that
“nationalist” thinking is inextricably linked to colonial discourse (see P.
Chatterjee, Nationalist Thought and the Colonial World [London, 1986]).

22. Indian Statutory Commission (known as the Simon Commission) (1930)
Cmd. 3568; Vol. 1, pr. 147, p. 137.

23. This controversy was awakened with fervor with Ayesha Jalal’s The Sole
Spokesman, Jinnah: The Muslim League and the “Demand for Pakistan”
(Cambridge, 1985). This thesis ¤nds support from a distinguished Indian
jurist (see H. M. Seervai, Partition of  India: Legend and Reality [Bombay,
1989]). What principle of “causation” do we use to analyze these events?
The best that can be said is that Nehru did not create the situation that led
to partition, but may have blundered in his tactical diplomacy.

24. See B. Shiva Rao (supra n. 20), particularly Chapter 25 at pp. 741–780 (on
minorities). Indeed, many matters shuf®ed back and forth from the “Fun-
damental Rights” Committee to the “Minorities” Committee, and vice
versa (infra n. 26).

25. Comment of N. Ahmed: (1949) XI Constitutional Assembly Debates 973
(25 Nov)—see generally R. Dhavan, The Constitutional Assembly and Hu-
man Rights (forthcoming).

26. See B. Shiva Rao (supra n. 20), pp. 107–118 (on how the Constituent As-
sembly worked) and pp. 257–281 (on the discussion on religious and mi-
nority rights in the Assembly). More generally, on the practice exploited
out of the constitutional text, see R. Dhavan, “Religious Freedom in In-
dia,” American Journal of  Comparative Law 25 (1987): 209–254.

27. See Constitution of India, Article 25 (2), Explanation I and II.
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29. See Constitution of India, Article 48 (on animal husbandry and cow
slaughter). The status of the Directive Principles of State Policy is that
they are unenforceable in a court of law but fundamental to the governance
of the nation (see Article 37 of the Constitution). In the ¤fties, the court
merely used the Directive Principles as an aid to interpretation. After the
Fundamental Rights case [Kesavananda v. State of Kerala, (1973) 4 SCC
225], their presence has been greatly emphasized to include some of them
as part of the enforceable right to “life and liberty” of the Constitution.
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By this route, the Directive Principle on “universal education” until the
age of fourteen years has been rendered enforceable. However, the contro-
versial Directive Principles dealing with cow slaughter (Article 46) or the
uniform civil code (Article 44) have been less emphatically stressed for
judicial implementation.

30. Constitution of India, Article 44.
31. See Constitution of India, Article 325 (on the general electoral roll)
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Tribes, and Anglo-Indians—initially for ten years, but decennially ex-
tended until the year 2000).
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leged who held the posts. Riots ensued, resulting in the fall of Prime Min-
ister V. P. Singh’s government and the famous Mandal case [Indra Sawhney
v. Union of India, (1992) Supp. 3 SCC 217]—see further R. Dhavan, “The
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